IN THE
... ' .

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 5995

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals building in the City of Richmond on Friday
the 9th day of October, 1964.
VIRGIL DEAN SULLIVAN,·

Plaintiff in Error,

against
JAMES SUTHERLAND, ADMINISTRATOR OF THE
ESTATE OF LINDA SUE SUTHERLAND, DECEASED,
Defendant in Error.

From the Circuit Court ·of Dickenson County
Raymond J. Boyd, Judge

Upon the petition of Virgil Dean Sullivan a writ of error
and supersedeas is awarded him to a judgment rendered by
the Circuit Court of Dickenson County on the 19th day of
May, 1964, in a certain motion for judgment then therein depending wherein James L. Sutherland, .A.dministrator of the
estate of Linda Sue Sutherland, deceased, was plaintiff and
the petitioner and another were defendants; upon the petitioner, or some one for him, entering into bond with sufficient
security before the clerk of the said circuit conr,t in the
penalty of eighteen thousand dollars, with condition as the
law directs.
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At a Circuit Court continued and held for
Dickenson County, Virginia, on the 19th day of
May, in the Year of our Lord, one thousand nine hundred
sixty-four.
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•

•

•

This day came the Plaintiff, by his attorneys, and also came
the Defendant, by 'his attorney, and the ·Defendant by counsel,
moved to set aside the verdict of the jury heretofore rendered
on March 24, 1964, for reasons .set out in written motion and
amended motion to set aside said verdict, filed in this Court,
to which motion and amended motion the plaintiff, by counsel,
objected.
And after hearing the argument of counsel for the plaintiff
and counsel for the defendant the Court is of the opinion and
doth ADJUDGE and ORDER that the motion to set aside the
verdict rendered by the jury in this case be, and the same is
hereby, overruled and the Court doth further ADJUDGE and
ORDER that the plaintiff, James L. Sutherland, Administrator of the Estate of Linda Sue Sutherland, Deceased, recover
of the defendant, Virgil Dean Sullivan, the sum of Fifteen
Thousand ($15,000.00) Dollars, in accordance with the 'jury's
verdict, with interest thereon from the 24th day of March,
1964, and the costs of this action, to all of which rulings and
judgments of the court, the defendant, by counsel, objected
and excepted.
And the defendant, indicating his intention to apply to the
Supreme Court of Appeals of Virginia for a Writ of Error
in this case, it is ORDERED that execution on the abovP
rendered judgment be suspended for a period of sixty ( 60)
days from this date, and thereafter unt.il the petition is acted
upon by the Supreme Court of Appeals, providing- the clefendant, or someone for him, shall within fifteen (15) days from
the date of this Order, enter into a suspenrlingpage 34(b) ~ bond in the penalty of Five Hundred ($500.00)
Dollars, with surety to be apnroved by tlw
Clerk of this court conditioned according to la,v .
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Emmett Addington.
NOTICE OF APPEAL AND ASSIGN1YIENTS OF ERROR.
The Defendant, Virgil Dean Sullivan, by counsel, hereby
gives notice pursuant to Rule 5 :1, Section 4, of the rules ·Of the
Supreme .Court of Appeals of Virginia, of his appeal from
that certain judgment rendered in this action by order entered herein on the 19th day of May, 1964, wherein James
Sutherland, Administrator of the estate of Linda Sue Sutherland, deceased, is plaintiff and Virgil Dean Sullivan is defendant.
Pursuant to said rule, defendant, Virgil Dean Sullivan, by
counsel, assigns the following errors :
1. The court erred in overruling the defendant's motion to
strike the evidence of the plaintiff at the conclusion of the
plaintiff's evidence.
2. The court erred in overruling this defendant's motion
to strike the plaintiff's evidence at the conclusion of all the
evidence.
3. The court erred in giving Instructions No. 1, 3, 4, 5, 6 and
7 over the objections of the defendant.
4. The court erred in overruling this defendant's motion to
set aside the verdict of the jury and in rendering final judgment for the plaintiff.

VIRGIL DEAN SULLIVAN
By ·Counsel.
Received and filed, this the 3 day of June, 1964.
J. C. STANLEY, Clerk.
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EMMETT ADDINGTON,
after being duly .sworn, testified as follows : ·
DIRECT EXAMINATION.
By Mr. Cline :
Q. Please state your name.
A. Emmett Addington.
Q. What is your age f
A. Thirty-seven.

•
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Emmett Addington.
Q. I believe :you are a resident of Dante,· Virginia 1
A.. Yes, Castlewood, Route 1.
Q. Your· parents came from Dante 7
A.. Yes, sir.
·
Q. What is your present occupation 7
A.. I a:m brakeman on Clinchfield. Railroad.
Q. How long have you been a brakeman on Clinchfield Railroad!
A. I started·work in 1947.
Q. You have been a railroader ever since that time?
A. That's right.
.
Q. Your home is in Castlewood, as .stated. I will ask you
whether or not you know of the happening of a girl being
·
killed June 18 in Haysi, Virginia.
A. Yes, I ·suppose I. do know of a girl being killed at that
time.
page 4 ~ ·Q. Where were you ~t that time Y
A. At that time I was on the train headed south.
Q. Would that be towards Splas~dam or Haysi?
A. Yes, it would be t{)wards Haysi.
Q. Towards Haysi. What sort of train was it 7
A. Shifter, out of Elkhorn, Kentucky.
Q. What portion of the train had you boa:rdedY Where
were you located 7
A. We had two Diesels, two Diesel units, and I was {)n the
·rear unit.
Q. All right, sir, I will ask you whether or not-you said
you supposed _awhil~ ago. Did you know ~f _the happening of
this wreck, the collision we are talking about between the girl
and truck? What did you see f Tell the jury what you saw.
A. I don't remember the date but I suppose this is the accident. I didn't know the girl. I don't know the girl's name
or the parents, but I did see a girl get killed along about that
time last year at Haysi. I did see the accident.
Q. Did you see the girl hit by the truckT
A. Yes, sir, I did.
Q. What sort of truck was itT
.
A. The best I can remember it was a Chevrolet truck.
Q. Tell what it was loaded with. Do you knowY
A. Yes, I Jmow.
Q. What!
A. It was loaded with timber.
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Emme.tt Addington.

Q. What portion of the truck hit ·the .gi:rl1
page 5 }

A. The front end of the truck.

Q~ Front end of the :truck-you m~an the front

bumper endMr. Mullins: We object; that is leading and suggestive.
T:Pe Court: Tell what you saw.

Q. What· part of .the. front end of the truckT
A. I say the bumper end.
Q. Bumper end; all right. Go ahead and explain to the
jury the best you can what you saw when the girl was hit and
the path of_ the truck on the highway.
.·· ~- Well, as we wer~ coming south that day it was a clear
day. The weather was clear, the best I.remember. I seen the
girl come out of the house, come out the door, come out on
the porch and she stopped just momentarily just for a second at the top of the ~steps, either at the top or in the middle
of the steps. The best I remember there was a whole lot of
steps between the porch-I believe steps was all the way down
to the ditch line. She. stopped momentarily after she come out
the door either on the porch or about halfway down the steps.
I don't know which. I could see the truck before it hit her. I
could see the whole area from where I was. The position I
was in I could see her home and the highway and I seen· the
truck before it hit her. She came out the door and down the
steps and walked right out in front of the truck.
Q. What position did the girl take after she was 'hit Y
A. SheQ. What I mean, did you see the girl after she was hit t
A. Yes, sir, I did.
page 6 ~ Q. Explain.
A. The truck hit the girl and· I could see-of
course, I was on a level with the truck-·I could see the truck
knock her, then went on top of her· and seen the wheel run
over her.
Q. What wheels ran over her! ·
A. The left rear wheel, I believe is all that run over her.
Q. The left rear wheel?
A. Yes ..
.· ·Q. I see. Could you tell ~here !he truck was on the highway?
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Emmett Addington.
A. No, sir, I couldn't.
Q. Do you know how far the truck was up the road when
she walked out? Do you knowY
A. When she walked in the road f
Q. Yes, sir.
A. No, I couldn't say exactly.
Q. Now, sir, do you know what path the truck took after
the truck hit her Y
A. Well, the truck seemed to swerve to the right.
Q. After it hit her?
. A. Yes. It seemed like it went to the ditch line.
Q. Do you know how far it went Y
A. From where I was it looked like the rear wheel was
maybe fifteen or twenty foot by the body of the girl, the wheel
that had run over her.
Q. I see. Now, did the train stop after this happened Y
A. No, we didn't stop there. We stopped about a
page 7 ~ quarter of a mile on up the road.
Q. I see, sir. Your witness.

CROSS EXAMINATION.
By Mr. Mullins:
Q. Mr. Addington, I believe there was-who was riding in
the front unit of the Diesels f
A. The names f
Q. Yes.
A. Holsclaw was fireman on the job.
Q. What is his first name?
A. I don't know.
Q. You don't know his first name f
A. No.
Q. Is he here today?
A. I don't think so. I haven't seen him.
Q. You haven't seen bim f
A. No.
Q. Did he see the accident 7
A. I don't know whether he did or not.
Q. Who else was on the train f
A. I believe Charlie Doby from St. Paul was engineer.
Q. He was on the right, wasn't heY Who was riding on the
left like you were f
A. There was another brakeman, N. C. Bowman.

Virgil Dean Sullivan v. James Sutherland
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Emmett .Addington.
Q. Is he here today Y
A. No, I don't think so.
Q. You say, getting back to the accident, you saw the child

page 8

~

come out of the house 7·
A. Yes, sir.
Q. The house was located upon an embankment 1

A. Yes.

Q. Some steps led from the steps to the level of the yard 1
A. Yes.

Q. There is a walkway on the level, roughly ten or twelve
feet?
A. Yes, there is a walkway.
Q. Then the steps are recessed in a wall so that a person·~
on the steps somewhat behind would be out of sight, wouldn't
it, the bottmn step 1
· ·
A. I would imagine it would. I never was over on that highway. From where I was I could see the whole area in there. )
I couldn't tell whether there was a curve or whether there wasj
anything to keep a driver from seeing the steps. I couldn't
;
tell anything about that.
Q. Did you notice a bush there, that evergreen bush?
7
A. Yes, I did notice there 'vas hedges or bushes.
7
Q. That bush is next to the bottom step and would hide the
child's headY
A. I believe there is one there.
Q. Are you sure the c'hild didn't stop for a minute right
at the bottom of the steps, of those steps 7
A. No, I don't think she did.
Q. Are you positive about thatf
A. Yes, I am.
Q. You are positive about that. In other words, it is your
contention the child never did stop but walked .out
page 9 ~ in the highway in front of this truck?
A. That's right.
Q. Without ever stopping!
A. Just for a pause either at the platform in the middle
of the steps or on the porch, I don't know which.
Q. The child did go right on out in the path of this truck?
A. Yes ..
Q. The truck was right on it then, wasn't itT
A. The truck was right on it, I would say.
Q. The truck was just a few feet away from the child from
the time it walked from the step to the highwayf
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A.
Q.
A.
Q.

7
•

I don't know how far.
Just a few feet Y
Yes, it was bound. to have been .very close.
Too close to avoid striking the child T

Mr. Cline: We object.
The Court: I sustain the objection.
Mr. Mullins: Exception.

Q. Well, can you give us an esthnate? It wasn't-the distance couldn't have been more than twenty or thirty feet
awayf
Mr. Cline: I object again. Argument.
Mr. Mullins : He said a short distance.
The ·Court: If you can, state your best judgment how far
the child was away from the truck.
A. I couldn't make a sta.ten1ent. I could guess.
Q. The truck was very close to the child at the time she
stepped in the highway 7
page 10 ~ A. Yes, it was close.
Q. You say you-the truck was traveling north
on the highway in the opposite direction you were proceeding?
A. Yes, it was.
Q. In other words, you all were going from Elkhorn towards Dante and Haysi f
A. Yes, sir.
Q. You stopped at Haysi nhout a quarter of a mile from
the scene of the accident!
A. That's right.
Q. That was a regular station stop'
A. Yes, it was a regular station stop.
Q. That is why you Rtopped there!
A. That is why we stopped there.
Q. At that point where the accident ltappened, the highway
and railroad are about 400 or 500. feet apart?
A. Yes, they are about that, straight across.
Q. Your train was proceeding at what rate of ,speed?
A. Well, I would say about twenty, around twenty miles
an hour.
Q. Yon sav-did the girl look left or right before she entered the highway?
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Walter K ell.
A. No, no, I don't think so.
Q. I believe the truck appeared to stop a very short distance, about a truck length, according to your best estimate,
after it struck the child?
A. Yes. The truck was about 15 or 20 feet by
page 11 ~ the little girl when it stopped.
Q. The truck was going slow then?
A. Well, as far as I could tell it wasn't making no unusual
speed. It wasn't enough to draw my attention to the speed.
I couldn't tell just how fast he was going.
Q. If it stopped the distance you have indieated, loaded
with log-s, it was bound to have been going slow, wasn't itf
A. I would think so.
.
Q. I didn't understand. Did the truck appear to swerve
to the left or right after the accident Y Did it appear to swerve
to the truck's left or right?
A. To the truck's right. It appeared to me it swerved to
the right of the highway.
Q. How many feetT
A. It seemed like the front end was maybe over pretty
close maybe on the dirt on the shoulders of the road.
Q. That is after the accident?
A. After the truck stopped, yes.
Q. That is all you know about the accident?
A. Yes, sir, that is all I know about it.

•
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WALTER KELL,
after being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Phillips:
Q. Your name is Walter Kell f
A. Yes, sir.
Q. How old are you f
A. Thirty-six.
Q. Where do you work 7
A. Duty Mines.
Q. You work for Clinchfield Coal?
A. Yes, sir.
Q. Where do you live Y
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Walter K ell.
A. I live down towards Splashdam and Haysi.
Q. Where is your home with reference· to the home of Mr.
·
Sutherland Y
A. You mean the distance f
Q. Where do you live from Mr. Sutherland and how far?
A. About 50 or 60 feet, I guess, or 70.
Q. Were you at home June 18th, the day the little girl,
Linda Sutherland, was killed T
A. Yes, sir.
.
Q. Where were you at the time this took place f
A. I was across the road \Vorking on an automobile.
Q. Were you across the road fron1 your home a.nd on the
opposite side from the Sutherland home f
A. Yes, sir.
·
Q. I will ask you in which direction was the truck traveling
that struck this little girl Y
A. It was going·· towards Splashdam.
page 13 ~ Q. I will ask you if you will go ahead and tell all
you know about the accident, what you saw and
what called it to your attention. Just tell what yon know
about it and describe to the Court and jury what happened,
what you saw now.
A. I just saw the left rear wheel just before it ran over the
kid and she was over on the left side of the road under the
truck when I saw. it just before it ran over her.
Q. Where was the little girl in the road and where was
the left rear wheel in the road when it struck the little girl?
A. I would say the left rear wheel was approximately two
to three feet from the left side of the road and also the kid was
about three feet from the left side.
The Court: Will you repeat that? (The reporter read the
answer of the witness). Go nhead.
Q. You were talking about the left edge of the hard top as
the truck traveled from Haysi towards Splashdam?
A. Yes, sir.
Q. About how far was the ri¢ht portion of the truck from
the edge of the hard surface road on the right hand side as the
truck traveled from Haysi towards Splashdam Y
A. You mean the distance from the hard surface to the
right side of the truck Y ·
Q. Yes, sir.
A. I would say approximately ,six to eight foot.

Virgil Dean Sullivan v. James Sutherland
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Walter Kell.
Q. Did you hear a horn sound f
A. No, sir.
Q. What happened Y Describe to the Court and
page .14 r jury what the truck did immediately after you saw
the left rear wheel hit the child ahead Y
A. He '' beared'' back to the right of the road and stopped.
Q. What happened to the child as a result of this left rear
wheel running over her head f
A. What do you mean there now 7 I don't quite understand.
Q. Was she killed Y
A. Yes.
Q. She was killed immediately f
A. Yes, sir.
Q. What did you do immediately after the child was struck!
A. I ran to her as quick as possible. I seen ,she was dead.
I ran to the house and got a sheet and covered her up.
Q. Where was the body lying when you covered her up
with a sheet Y
A. Approximately three feet from the left side.
Mr. Phillips: That is all.
CROSS EXAMINATION.

By Mr. Mullins:
Q. Mr. Kell, I believe your car was on the opposite side of
the highway from James Sutherland's house Y
A. You mean directly straight in front of itf
Q. No; on down the road.
A. It was on the same side of the road directly in front of
my house.
Q. You didn't see the girl come out of her house f
A. No, sir.
Q. Or come down the walk?
A. No, sir.
page 15 ~ Q. Or come down the steps into the road in front
of this oncoming truck, did you?
A. No, sir.
Q. The first time you saw her she was on the highway rolling under the truck, wasn't she 7
A. She was partly rolling, yes, sir.
Q. You don't know how she got there Y
A. No, sir, I don't.
Q. The truck was going at a slow rate of speed, wasn't itt
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Walter K ell.
A. When the truck ran over the kid, yes.
Q. The truck wasn't going more than 15 or 20 miles an
"' hour or less than that, close to ten f
I A. Approximately ten or fifteen, something like that. I
couldn't judge the -speed because it excited me. I wouldn't
1 want to judge it.
I Q. It was slow speed?
A. Yes, sir.
Q. T'he highway at this place is narrow, 16 feet wide road,
isn't itY
A. I would say so, yes.
Q. The shoulder in front of the house of James Sutherland is very narrow; there is a ditch there, isn't there Y
A. Yes, sir.
Q. So that there is only about a yard's distance from his
lower step out into the edge of the hard surface, isn't there Y
A. Approximately that.
Q. So that from the bottom step in this wall to
page 16 ~ the edg-e of the hflTd surface is about a yard or
might be maybe a foot more Y
·
A. Yes, sir, I would say so.
Q. So that if the child left the steps to get to the hard surface she only had about three or four feet to travel before
she got on the hard surface of the highway?
A. Yes, sir. .
,
Q. The bottom step of J antes Sutherland's walk-way down
the road is located below the level of the yard, isn't it 1
A. Yes, sir.
Q. About roughly three or four feet Y
A. I would say so.
Q. There was at that time an evergreen bush or shrub
located right next to the bottom step that would in this case
have hidden the child's head as it got on the bottom step,
wouldn't it?
A. I wouldn't say. I don't know that for sure.
Q. But there is a green shrub there now or was one at the
time the accident took place?
A. Up in the yard, yes, sir.
Q. You won't say exactly where it is with reference to the
bottom step Y
A. No, sir, I won't.
Q. T'his vehicle, you don't know how far it had swerved left
at the time you saw it for the first time with the girl under it?
1

Virgil Dean Sullivan v. James Sutherland

13

Walter K ell.
A. When I looked around it was almost ready to run over
the kid.
page 17 } Q. At that time it had gone to the left of the
hard surface of the highway 7
A. He was in the left, yes, sir.
Q. And he was about as far away from the· entrance to
James Sutherland's yard, that is the bottom step, as he could
have gotten in safety, wasn't heY
A. Repeat that.
Q. In other words, he was a further distance from the bottom step of James Sutherland's steps than if he had been
on the right hand ~side right up next to it Y In other words, if
the truck had continued to stay to the right of the center line
of the highway and the highway was 16 feet wide and the
truck was .eight feet wide, I believe you said T
A. Yes.
Q. The truck would have been certainly within three or
four feet of the bottom step unless it swerved leftY
A. Yes.
Q. The truck was a greater distance away from the bottom
step than if it had stayed on the right hand side of the road f
A. Yes, sir.
Q. I believe this young man stopped the truck right there
next to you, isn't that right 7
A. Yes, sir.

page 18
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Q. What was the appearance of the boys? Wbat did they
do, if anything ?
A. You mean when he stopped the truck? ·
Q. Yes.
A. They both got out. I got to the kid. They both got out;
they was kindly crying and said they couldn't help it; and
nElxt thin!r they said, they wanted to go call their Daddy.
Q. Could yon see any place on the front end of this truck
wll(lre the 1nnd or dust had h•}en knocked off the front bumper?
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Trooper T. B. DOI1lliels.
A. I didn't look.
Q. You didn't look Y
A. No.

•

•

•

•

•

TROOPER T. B. DANIELS,
after being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. McAfee:
Q. You are Trooper Daniels T
A. Yes.
Q. Where do you live Y
A. Clintwood, Virginia.
Q. I believe you had occasion to work a fatality case June
18, 1963, near Haysi, did you not?
A. Yes, sir.
Q. Trooper, did this death· occur in the corporate limits of
Haysi?
·
page 19 ~ A. Yes, sir.
Q. What is the speed limite on Route 613 at the
place of this death Y
·
A. Twenty-five.
Q. What time did you arrive at the scene Y
A. I arrived there at 3 :45.
Q. Was the body of the deceased present when you arrived Y
A. No, sir it wasn't.
··
Q. Did you make any measurements of the highway since
then or at the time?
A. Yes, sir I have.
Q. You are familiar where the outdoor toilet is located f
A. Yes.
Q~ You are familiar with the steps Y
A. Yes, sir.
Q. And the house Y
A. Yes, sir.
Q. Taking a straie;ht line from the steps to the outdoor toi-·
let. what is the width of the road at that pointY
A. From the steps?
0. Beg your pardon, the outside of the traveled portion
of the highway or asphalt part a straight line from the edge
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Trooper T. B. DOHVi,e'ts.
to a straight line towards the outdoor toilet on the left hand
side.
A. You mean width of the road 1
Q. Yes .
.A. Sixteen feet, four inches. ,
Q. What is the distance, Trooper, from the edge
page 20 ~ of the road towards the Sutherland house and the
bottom step Y
.A. That is four feet, three inches.
Q. Trooper, did you find any pressur.e marks upon the highway when you arrived at the scene?
.A. Yes, sir, the pressur.e mark was ninety-four feet.
Q. Could you tell us where they originated with respect to
the center of the highway f
.A. They started on the truck's side of the road, the side he
was on, and swerved across the center and then ended back
up on his side of the road.
Q. Were both wheels pressure marks t
.A. There was just one pressure mark is all I could see.
Q. Where did the pressure mark start with reference to
.the right hand side going down toward Splashdam Y
.A. It started I would say approximately thirty feet or maybe more, I would say approximately forty feet this side of the
·
house.
Q. Can you tell usThe Court: What do you mean "this side''Y
A. The side next to Haysi.

The Court: Is that south Y

.A. Yes, sir.
Q. South of the steps then Y
A. Yes, sir.
Q. Can you tell us how far they were from the east or right
hand side of the traveled portion of the highway proceeding
towards Splashdam t
page 21 ~ A. The east side Y
Q. Yes, sir. Where did they start with respect
to the east side of the highway Y
A. They started on his side of the highway where he had
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swerved out across over into the left lane. Are. you speaking
of north going towards Splashdam?
Q. Yes, sir.
A. Well, in other words, the distance they started from the
edge of the road, I don't have that, but they did start on his
side of the highway.
Q. Do you know which wheel 7
A. The pressure marks I measured was the ones from the
left rear wheel.
Q. With respect to the center of the highway, you do not
know where that mark started Y
A. I couldn't give an exact distance, no.
Q. Do you know whether they were left or right or approximately-

•

•

•

•

•

Q. You say they were ninety-four feet?
A. Yes.
Q. Could you tell the course of those 94 feet Y
A. They started on the east side traveling over across the
center of the road and going on past the house and back on
the east side. They ended up on the east hand side of the
road.
·
Q. Trooper, taking an imaginary line running
page 22 ~ from the steps in a straight line across to the outdoor toilet, that imaginary perpendicular line back
towards Haysi, what would be the visibility of an approaching vehicle from Haysi to that line, sirY
A. Do you mean from the steps or the t?dge of the highway?
Q. From the edge of the highway.
·
A. I would say approximately 150 feet.
Q. That would be down there on the s'houlders of the highway?

•

•

•

•

•

A. That is from the edge of the highway at the shoulder.
Q. Do you mean-which edge of the highway, right or left
as you go down f
A.
you go down, it would be the right hand side or the
east side.

As
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Da'llliels.

Q. Trooper, did you ma~e any examination of Mr. Sullivan's truck?
. .A. Yes, sir, I did.
:
Q. Did you find any hair, blood or debris on the right hand
side of the front of the truck 1
.A. No, sir, I didn't find anything on the right hand side
or the front of the truck.
Q. Did you find anything· on the left hand side or the dual
.
wheel portion f
A. On the left rear wheel there was blood on the top.
Q. Trooper, I presume there was some evidence
page 23 ~ as to where the child was actually run over on the
highway, was there not f
A. Yes, sir, there was.
Q. Could you determine what position on the highway the
child was actually run over by t'he dual wheels T
A. Yes, sir ; they had drew a diagram around the body. The
head was toward the west and the feet was east on the highway.
Q. How close was the head of the child to the west side of
the highway or left hand side going towards Splashdam Y
A. There was two feet from the edge of the bard surface.
]\.fr. MacAfee:

I believe that is all.
CROSS EXAMINATION.

Bv Mr. Mullins:
·Q. "Where was this circle with reference to the outdoor toilet?
A. The outdoor toilet is approximately directly across in
front of the house, and it was from the outdoor toilet down,
I would say it is approximately forty feet.
Q. In other words, the child was about forty feet, if it had
been taking· a .direct path from the bottom step, forty feet in
the direction of Splashdam Y
A. Fron1 the bottom steps to where the child came to rest
was 41 feet, two inches.
Q.·! Did you measure the height- of the lower wall at the
house?
A. The bottom step height 7
Q. Yes.
A. No, sir, but I say it is approximately 6 to 8 inches.
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Trooper T. B. Daniels. ·
Q. From the top of the bottom step to the top of
the wall, about how high is it Y Did you make a
measurement of that?
A. No, sir. I would say it is four feet.
.
..
Q. I believe there was a shrub at the time on top of that
wallY
A. Yes, sir, there was.
Q. So that a truck on the highway, if a child was on the
8teps it couldn't be seen until it entered the highway or came
from behind the steps, behind the wall into the edge of the
highway?
A. What I measured east, I would say it is approximately
the vision from where a driver would be on his side of the
road to where the child was standing, he could see it within
30 to 35 feet.
Q. The best lookout he could see would be to see the child
30 or 35 feet Y
A. That's right, if she was on the bottom step.
Q. I believe Mr. Sullivan in your investigation told you he
saw the child about 30 feet away?
page 24

~

Mr. Phillips. I object.
The Court: I sustain the objection.
·
Mr. Mullins: We except.

Q. In other words, the most Mr. Sullivan could have seen
was 30 to 35 feet from the child from the driver '·s seat f
A. Yes, sir, if she· was on the bottom step, that's right.
Q. Or if she was coming down the steps, the same would
be truef
page 25 } A. Yes, sir.
Q. I believe your investigation revealed this
young man was loaded with a load of logs T
A. That is right.
Q. Was he drinking!
A. No, sir, not that I could tell.
Q. You found no defects in his truck?
A. No, sir, I did not.
Q. At the place where this child was going across the highway, there was no intersection there Y
A. No, sir.
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Trooper T. B. Danie_ls.

Q. No regular pedestrian crossing Y
A. No, sir.
Q. This accident took place in what is commonly known
as the rural section of Haysi 7

Mr. McAfee: We object. That is in the corporate limits
ofoHaysi.
The Court: I overrule the objection. He has already testified where it happened.
Q. The evidence indicated, your examination and the tracks.
indicated Mr. Sullivan was going straight ahead on his own
right hand side of the highway to a point a short distance
from the bottom step 7
A. Yes, sir.

];fr. McAfee: Your Honor, please, I object to the question
because it is argumentative and not proper.
The Court : The jury heard what he testified.
Q. The tracks led from his own right hand side
of the highway to the center line Y
A. Yes.
Q. To where the blood spot was and then back again f
A. That's right.
Q. Those marks you saw were pressure marks instead of
skid marks?
A. Yes, sir.
Q. That would indicate the brakes was-

page 26
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Mr. McAfee: Your Honor, he ean testifyThe Court: Ask him what is indicated, if anything.
Q. What did the pressure marks indicate with reference
to brakes?

. Mr. ·McAfee: We object.
The Court: I overrule the objection.
Mr. McAfee: We except.
A. What they indicated to me was the ·load of the truck
when he swerved to miss it, is what left the pressure marks·.
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They didn't indicate to me the brak-es had· been applied. It
was pressure where the weight had swung on the truck and
had left it.
Q. I believe this accident took place on State Route 613 t
A. That's right.
Q. It took place on June 18, 1963, on a Tuesday!
A. Yes, sir.
o
Q. You say there was four feet and a few inches from the
bottom step out into the hard surface Y
A. It was four feet, three inches from the bottom step to
the edge of the hard surface.
Q. That would be as a normal person steps with
page 27 } a 3-foot step, that would be less than a step and a
half7
A. That would be right.
Q. Beg your pardon?
A. Yes, sir.
Q. You talked about the pressure marks, the truck did
stop within I believe you said 94 feet as indicated from those
marksT
A. Yes, sir.
Q. Were you able to find any dust or any marks on the'
front end of the truck to indicate the front end of the truck
ever struck this child Y
A. No, sir, I didn't find anything on the front of the truck
in reference to that.
Q. The front bumper was covered with dust and mud,
wasn't itT
·
A. I can't recall.
Q. You saw no evidence there where dust !had been knocked
off or anything of that nature?
The Court: He said he didn't.
A. Sir 7 No, I .saw no evidence where anything had struck
the front, no, sir.
Q. I believe the accident took place in daylight and on a
cloudy day?
A. Yes, sir.
·
·· Mr. Mullins : That is all.
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Trooper T. B. Daniels.
RE-D IRE-QT.
By Mr. McAfee:
Q. As I understand, these pressure marks, the
page 28 ~ 90-some feet of them didn't give you any indication
at all there had been any brakes applied?
Mr. Mullins : We object.
The Court : He already testified.
Mr. McAfee: Your Honor, please, this was brought out.
The Court: I think he testified to the very question you
asked it didn't indicate the brakes had been applied at any
time.
Mr. McAfree: I didn't understand it that way.

Q. You testified you had 30 to 35 feet visibility if somebody
was standing on the bottom step; is that right?
A. Yes, sir, assuming they would be standing in the middle
of the step.
Q. Is it not true the visibility would be greater once they
left that position and moved four feet into the hard surface?
Mr. Mullins: Objection; leading and suggestive.
The Court: If he knows, he can testify.
A. Yes, sir, it would be greater.
Q. In other words, there is four feet there before you reach
the hard surface of the highway from the step to the edge of
the highway?
A. That's right.
Q. And visibility would be greater coming from Haysi T
A. That's right.
The Court: What was the grade of the road at the point of
th(\ impact, the elevation Y
A. Almost level.
The Court: Almost level f
A. Yes, sir, almost level.
·~·
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page 29

~

The Court: Any further questions Y
Mr. McAfee: No, sir.
Mr. Mullins: Yes, sir.
RE-CROSS.

By Mr. Mullins:
Q. Your measurement was from the center of the steps
rather than from the right hand side, the bottom ·step, the 30
to 35 feet?
.A. Yes.
Q. If the child was standing on the side of the step next to
the bush and next to the wall and next to the direction the
truck was coming, he couldn't see that much distance, could
he? It would be slightly less Y
A. It would be slightly less than 35 feet, yes, sir.
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JAMES SUTHERLAND,
after being duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Cline:
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Q. And was Linda Sue a member of the household also!
A. Yes, she was.
Q. What was the age of Linda SueY
A. Seven.
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James Sutherland.
page 32 ~
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CROSS EXAMINATION.
By Mr. Mullins:
Q. She was almost 7% then, as I understand 7
A. She was going on eight years old.
Q. Did s'he got to school?

A. Yes.
Q. What grade was she in Y
A. She was in first grade.
Q. Was she a bright child 7
A. Yes, sir.
Q. You say you built a toilet across the road from: your
house?
A. I did.
Q. Did you have room at the rear of the house to build this
toilet? '
·
A. No, sir.
·
Q. Your children, regardless of their age, had to go across
the highway to use the outdoor toilet 7
A. Theydid.
Q. I believe you have a bush right at the edge of the yard,
don't you?
A. I have about three evergreens there at the edge of the
yard.
page 33 ~ Q. That is right above this bottom step, isn't
it, or right next to the bottom f
A. Yes, it is above the bottom step.
Mr. Mullins: That's all. ·
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Mr. Cline : Plaintiff rests.
Mr. Mullins: I would like to see the Court in chambers.
In Chambers:
Mr.· Mullins: The defendant by counsel, Your Honor, now
moves the Court to strike the evidence of plaintiff because

U
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there is no evidence that shows liability upon the defendants
or either of them to go to the jury. I move the ·Court first
to strike the evidence as to .ttoosevelt Sullivan because no
agency was shown in the case.
Mr. Cline: Please the Court, ;I thought he has agency
affidavit or plea filed. I took discovery evidence of the defendant and I am not caught by surprise and I waive his filing of the plea and don't object to the Court striking the
evidence as to Roosevelt Sullivan.
The Court: There being no objection, the motion to strike
the evidence as to Roosevelt Sullivan is sustained.
Mr. Mullins: The defendant moves to strike the evidence
. as to Virgil Dean Sullivan because there is no evidence upon
which a verdict could be •supported and there is no negligence
s'hown by the record against the defendant. First, with reference to the road, it is shown there is a curve at the scene of
the accident by Walter Kell; and then the plaintiff put on
.
the Trooper and he testified under the most favpage 34 ~ orable conditions this child could be seen 30 to 35
feet away, measuring from the center of the steps
and a less distance from the right hand side of the steps or
the side next to Haysi or the south side. The defendant is·
presumed to be free of negligence. The evidence is he was on
his own side of the road immediately prior to the accident;
that he was proceeding at a reasonable rate of speed, not exceeding the speed limit; and by their witness, the trainman,
the child left the house and came down one set of steps, came
down another set of steps and without pausing came to a
place where it could be seen according to the Trooper 30 or
35 feet away, directly in front of defendant's truck; the
defendant's truck swerved to the right, but the Trooper said
it swerved left and then to the right. The child was a 7%
year old child, and according to the trainman he couldn't say
whether she looked right or left before she entered the highway, but went on into the road. The hard surface was only
four feet, four inches from the bottom of the steps, in close
proximity to it. This is a typical case where a child darted
out into the highway and we feel there is no duty owed by
the defendant to the plaintiff's decedent until he saw or could
have seen the child in the exercise of due care. And I cite
for Your Honor the very recent case of the Supreme Court,
Barner v. Whitehead, 133 S.E. (2d), 283. and caReR citerl in
Williams v. Blue Bird Cab Compa.nu. 189 Va. 40?. ~ !12 R.~. f?.rn
868. The case of Boyd v. Brown. 192 Va. 702, 66 S.E. (2d) 559;
Clark v. H odtJPR,. 185 Va .. 4:-11; 39 S.E. (2d) 252. In other
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words, the evidence shows that there is -no evidence shown in
this case that this driver saw the decedent a aufpage 35 ~ ficient time prior to the accident· to avoid striking
her in the exercise of due care.
Mr. Cline: Please the Court, we submit all the authority
of Virginia is to the effect that the case as we have here today,
when the collision occurred on the defendant's wrong side of
the road, that a prima facie case is then made, and then it is
upon the defendant to make an explanation if he can as to
why he was over there and what in fact did occur. That is
substantiated by the recent case in 204 Va., Bpeigel·m.an v.
Burke, involving a 75-year old pedestrian. In this case you
have a seven year old infant that is practically presumed to
be incapable of negligence, but in this particular case presumed not to be negligent. No presumption of negligence on
the kid, and the assumption as to what happened is mere
speculation at this particular point as to what Mr. Mullins
is referring to. The evidence is the child was hit while the defendant was driving improperly. His explanation as to why
or when is upon the defendant, if he can so explain. T'he
child is presumed not to be negligent. There was visibility
there of 150 feet. The child was in orange and red; visibility
was not obscured. As to the bush and the car and those matters, those are merely assumptions the defendant has thrown
into it which may come up later on. The direct evidence is the
child was out into the road, and the law recognizes a 7-year
old child or 8-year old child does play, does do normal things
such as going across the road: and the duty is on the motorist
to take numerous precautions and due care, as the Supreme
Court has set down in their cases and decisions. The direct
evidence is immediately before the child was run over, the
vehicle was two to three foot from the left edge of
page 36 ~ the road and the brakes of the vehicle were never
applied ·and the horn was never blown. It is just
a matter a case has been made out. I can't say it any simpler
or more certain than what I have said.
Mr. Mullins: .In reply, Emmett Addingion testified the
child left the bottom of the step and walked right in the road
in front of this oncoming car and was struck, and there is no
evidence that the defendant saw the child. According to their
own witness, the only one who =saw the accident, the child left
the bottom step and went four feet in front of this oncoming
truck.
The Court: I overrule the motion to strike.
Mr. Mullins:. Defendant by counsel excepts.

Supreme Court of Appeals of Virginia

26

Fred Edgar S'ldlivan.

•

•

•

•

•

•

•

•

•

Before the Jury:

•

FRED EDGAR SULLIVAN,
after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Mullins:
Q. Is your name Fred Edgar Sullivan 1
A. Yes, sir.
Q. How old are you, sir Y
A. Twenty-one.
Q. Are you married or single?
A. Married.
Q. Where do you live, sir f
page 37 ~ A. I live on Route 80 going towards Honaker.
Q. What is the name of the place you live T
A. Davenport.
· Q. Davenport Y
A. Yes. ·
Q. What relation, if any, are you to Virgil Dean SullivanT
A. Brother.
Q. On the day of the accident in June 1963, I believe you
and your brother were in the hauling business Y
A. Yes.
Q. Who were you hauling for Y
A. Hauling for .Clinchfield.
Q. What were you hauling on this occasion f
A. Collars.
Q. Where were you taking them to f
A. S-plashdam.
Q. Where were you hauling them from f
A. Birchleaf.

page 39
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Q. What happened nearthe entrance of the James Sutherland homeY
·
'
·
·
A. I seen he was up-I would say I seen her
page 40 ~ within ten feet. When I seen her up about ten feet,
when I seen her she was looking the opposite way
day down the road when I seen her.
Q. Where was she?
A. She was standing on the step behind that bush there.
Q. Why didn't you see her before you got within ten feet
of her?
A. I couldn't see her; the lower part of her-part was bid
behind the wall and the head part was bid behind the bush.
Q. Could your brother have seen her-excuse me; that
is the first time you saw her Y
.A. Yes.
Q. Is that actual measurement or your best estimate f
.A. That is my best estimate.
Q.. What happened then 7
A. Well, she looked the opposite way; I was looking at her
and she give a leap. I thought she was going to come through
under the side of it but she must have come under the back
part of the door is my best estimation of it.
Q. Did the front end of the truck ever strike her anywhere 7
A. No, sir. No, sir.
Q. You say she gave a leap 1
A. Yes.
Q. Explain how the left rear wheels ran over her, if you
know.
.A. Here is what I think. When she gave a leap she jumped
for the hard top and her foot slipped or she went in under
the truck.
page 41 ~ Q. Was the distance involved between your
brother-excuse me, was the child at any time on
the hard surface of the highway prior to the time you got
up to the child Y
A. No. No, ;sir.
Q. Are you sure about that f Did you find any hair on the
vehicle anywhere Y
A. Yes. When we come-my brother took the truck and
unloaded it and come back to the house, we was over there
looking; there was some hair on the second bolster back on the
truck, I say about three feet from the cab when we got back
to the house.
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Fred Edgar Sullivan.
Q. Left or right side of the truck Y
A. It was the right side of the truck.
Q. With reference to the side the little girl was standing on,
was that the .side next to her1
A. Yes. The girl was standing on the right and there was
hair on the left bolster at the steel cuff. It was on the right
hand side but it was the second bolster back.
Q. From the time you saw the child until the child leaped
under the truck, what, if anything, did you say to your brother?
A. When I seen her leap I heard something pop. I hollered,
''Look out.'' I believe that is what I hollered. I hollered
something at him.
Q. What did you all do then Y
A. I don't know what he done. It scared me.
Q. There has been a question asked about a horn. Did your
brother-did he or did he not have sufficient time to blow his
hornY

page 42
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Mr. Cline: I object.
The Court: I sustain the objection.

A. He didn't have-time to blow no horn.

The Court: I sustain the objection. State whether or not
he did or did not.

Q. Did your brother blow any hornY
A. I don't know whether he did or not. I wouldn't say. It
scared me so bad I don't know whether he blew his horn or
not.
Q. I believe you stated you didn't see the child but ten
feet away.
A. Yes, it was approximately ten feet.
Q. Could you have seen it prior to that 7
A. Huh?
Q. Could you have seen it prior to that time for any reason
-shaking your head ''No''.
A. I couldn't have seen her no further than that. I couldn't
have seen the kid no further than ten feet I would say.
Q. You were on the right hand side of the truck!
A. Yes, I was on the right hand side of the tr~ck.
Q. Your brother was on the left hand side?

Virgil Dean Sullivan v. James Sutherland

29

VirgiL Deatn Sullivam,.
A. Yes.
Q. He could see her a further distance away? What was
the speed of the truck Y
A. He wasn't doing-! would say 18 to 20 miles an hour.
The truck was slowed up more. He was in fourth gear before
he ever got to the curve.
Q. Were any children on the highway at that time that dayf
A. No, sir.

page 43
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Mr. Mullins : That is all.
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RE-DIRECT.
By Mr. Mullins:

•
page 45
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Q. I believe you unloaded it later and found the
hair?

A. Yes.

•

•
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VIRGIL DEAN SULLIVAN,
after being duly sworn, testified as follows :
DIR.ECT EXAMINATION.
By Mr. Mullins:
·Q. Your name is ·virgil Dean Sullivan?
A. That's right.
Q. How old are you?
A. Twenty-five.
Q. Are you married or single f
A. ·Married. ·
Q. Where do you live?
A. Sullivan Branch.
Q. Is that near Bee, Virginia t
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A. About three miles from Bee post office.
Q. I believe you were the driver of the truck at the time

the accident took place Y
A. That's right.
Q. I believe the accident took place in the daytime T
A. That's right.
Q. You were hauling a load of sawed lumber?
A. Collars.
Q. From Clinchfield's operation to Splashdam?
A. That's right.
Q. How many times have you been down through there in
the last two or three years T
page 46 ~ A. I would say two or three times.
Q. Had you ever noticed any children in this
..
vicinity before Y
A. No, sir.
Q. On this date-! hand you herewith a photograph which
has been marked ''Defendant's Exhibit 1" and will ask you
if that photograph was made by you or made in your presence.
A. That's right.
Q. What doe~ that photograph show7
A. That shows the curve where I was coming into the
Sutherland home.
(Mr. Mullins showed photograph to Mr. McAfee) . . ~:
Mr. McAfee: We have no objection.
Q. I will ask you to step up to the jury and tell what the
photograph shows. Can you gentlemen see?
A. Here is coming down the road to Sutherland's home.
The Sutherland home is right up on the bank. I was coming
around this curve. I was on this edge until I got right here. I
couldn't see nothing coming up the road; I cut to this side a
little bit about the middle of the hard top coming on down.
About 25 or 30 feet here I seen a kid standin~ there looking
in the opposite direction. I come on up here. My brother hollered, "Look out." When he hollered, "Look out'', I hit the
brakes and heard a racket, some thump, when he hollered,
''Look out'' or something. I hit the brakes when he hollered
and come through like that and cut back after I hit the kid.
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Q. I believe this is an outdoor toilet f
A. That's right.
·
.
Q. Where are the steps located Y
A. The steps are located-

page 47
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The Court : Can you see the steps?
A. No, sir. I say they come out right along in here (indirating).
Q. Mark that and show the jury. (The witness did as requested).
A. You can't see the steps.
..
Q. Will you put an ''X'' righ_t there f
.
A. Yes. I say the steps come out right there on the highway.
Q. That is just across the .highway from the toilet!
A. Yes. There is the curve I was coming· around. Just as I
was into the curve I was on the right hand side; I seen nothing
was coming up the road so I cut to the middle of the highway
to keep from riding the ditch line, and just as I got over there,
here the kid was standing and I could see her about 25 or 30
feet. She was looking the opposite direction down this way.
My brother hollered. When he hollered I heard a racket so I
hit the brakes.
Q. Was tlie child ever in the hig-hway at any timeT
A. No, not that I could see. She ran under the side of the
tn1ck. The last time I seen her she was in safety.
Q.. I hand you herewit.h, 1\fr. Sullivan, another photosrraph
mA.rked ''Defendant's Exhibit 2'' and ask you to identify that,
if that is a true picture of the scene of the accident
page 48 ~ made by you or in your presence.
A. Yes, sir.
Q. Explain it.
A. This picture was made from the upper end as yon came
down the road.
Q. It shows the same direction you were proceeding in?
A. That's right. That is the same direction I was coming
in. I was coming this way; right here the road was broke
off. I stay.ed on the right hand side until I seen .nothing come
on this curve; I cut over to the center of the hard top; when
I got 25 or 30 feet I seen the kid behind the wall and I couldn't
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Virgil Dean Sullivan.
see her until I got next to her. She was looking in the opposite
direction from me. I didn't have time to blow the horn. I cut
further to the left of the highway...About the time I cut further
to the left, my brother yelled, ''Look out.'' By the time I hit
the brakes, she had hit the truck.
Q. Can you see on Defendant's Exhibit 1 where the girl
was actually standing!
.A. No, you can't see the steps. .All you can see is the
wall.
Q. Mr. Sullivan, can you mark the entrance into the step T
.A. Yes, I can mark the entrance into the step.
Q. Mark that with an "X" if you would. Put an ''X'' on
the bottom step at the porti~n of it you can see.
.A. She was in there, but you can't see it in that picture.
Ifere is the steps leading out. From here I couldn't see the
child. She was behind the wall, and you can't see
page 49} back in that wall where she was standing at the
time. When he yelled I never seen her; she was
looking in the opposite direction. She must·have jumped under
the truck. When I put on the brakes I don't know how I cut
to this side. I didn't want to stop on the other side.
Q. I hand you another photograph marked ''Defendant's
Exhibit 3'' and ask you if that photograph was made by you
or in your presence and is a true representation of what it
portrays.
·
_1\. That's right. That picture was taken in the direction
I was coming down this road. There is the curve. Here is the
Sullivan home. You can't see the wall from ·here or nothing.
There is the curve I was coming around; the Sullivan home is
up here; you can't see the wail from here.
Q. Can you see the entrance to the step in this photographY
A. No, you can't see it, T don't believe. No, I would say
you couldn't see it there, tll(\ wall, and you can't sE'e thP RtPpR.
That is in the curve.
Q. I hand you herewith another photograph, Mr. Sullivan,
which has been marked "Defendant's Exhibit 4" and ask von
if that is a true picture of the scPne of the ac<'ident. m'ade
either by you or in your presence.
A. That's right.
Q. Explain the photograph. Can you see all right, sirf
,Juror : Yes.
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A. She was standing in that step; that is the wall. She was
standing against this side when I come around.
page 50 ~
Q. Where is the bush?

A. This wall hides the bottom part and the bush
hides her head.
Q. Can you mark with an ''X" where she was standing?
A. I would say she was standing in this corner there on
that step.
Q. Mark that with an "X". Lay it down where you can do
it. Could you Y
A. Right there is wher.e she was standing.
Q. Could you have seen her any closer than 25 or 30 feet?
A. No, sir, in my estimation. She was behind the wall until
I couldn't see her body. Right there is where she was standing. I couldn't .see her until I was right on her.
Q. I hand you another photograph marked ''Defendant's
Exhibit 5'' and ask you if that picture was made by you or in
your presence and is a true representation of what it intends
to portray?
A. Yes.
Q. Explain that.
A. This is made in front of the Sutherland home. That is
the steps.
Q. Where is the bushY
A. The bush is right there, a bush on each side of the
step.
Q. .At that time was it green or not green 7
A. Green. The bush was green. I was coming this way. She
was standing in there.
Q. Make an ''X" where she was standing on Expage 51 ~ hibit 5. (Witness did as requested). Wby didn't you
see the gir1f
A. The wall hid her body, and the bush had her head hid.
I was right on her before I seen her. She was standing in the
corner of the wall looking in the opposite direction. She was
standing in that corner, and the wall comes up like that and
hides that bottom step.
Q. You are pointing now to Exhibit 5 and explaining that f
A. That's right. She was ·standing right there. The last I
seen of her she was standing there and when my brother hollered I hit the brakes. By the time he hollered somethin!r, got
it out of his mouth, I had done hit her; she had done hit the
truck.
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Virgil Deam Sullivan.
Q. Was the child ever on the traveled portion· of the highway ahead of your truck!
A. No, sir.
·
Q. Did you have sufficient time there to avoid striking the
child in any wayY
A. No~·sir.
Q. Was there any marks on the bumper that you or Trooper
Daniels or anyone could find where this child had been hit
with the front bumper Y
A. No, sir. We got back to the house ; my brother seen hair
and I seen some hair on the back bolster.
Q. What, if anything, could you have done to avoid the
accident?

Mr. McAfee: I object.
A. I couldn't have done anything. There
page 52 t wouldn't be no way I could have helped it. She ran
under the side of the truck. She was in safety the
last time I seen her; when my brother hollered, by the time
be hollered she had hit the truck.
Mr. Mullins: Thatis all.
CROSS EXAMINATION.
By Mr. M~Afee:
Q. I understand you testified the front part of your truckMr. Mullins: Excuse me. I move the introduction of these
photographs.
A. What is that Y
Q. You are telling the Court and jury the front of your

~idn 't hit the girl Y
·
No, sir, the front of it didn't hit her. The girl ran in
the side of the truck. ·
Q. You spent a great deal-didn't you say you couldn't
seE' the girl until she was 25 or 35 or 40 feet away?
A. I said 25 or 30 feet away.
Q. All right, 25 or 30 feet away. Isn't it true, regardless
of when you could or could not have seen tbe girl, let's say
you could have seen her 1,000 feet away, that it would have

truck
A~
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made no difference according to your testimony, that she ran
into the side of the truck Y
.A. She ran in the side of the truck.
Q. The distance you could see the child had nothing to do
with the wreck f
A. If she ran in the front of the truck I would have still hit
her. I couldn't have helped it no matter how she
page 53 ~ ran out, I couldn't see her over 25 or 30 feet.
Q. If she had been 1,000 feetMr. Mullins: We object.
A. She was looking in the opposite direction from me.
Q. Are you through?
.A; Yes.
Q. Would it have made any difference if you could have
seen her 1,000 feet away?
Mr. Mullins: Objection.
The Court: I sustain the objection.
Mr. McAfee: Your Honor, pleaseQ. You were to the left or in the middle of the road because
the road was rough Y
.A. I come in the curve on the right hand side of the road
and the road was rough; I could see nobody in the road; I
cut in the middle· of the road because my truck was eight feet
wide and the hard top 16 feet, soQ. Would it-

Mr. Mullins: I object.
Mr. McAfee:·· This isThe Court: I don't think the witness finished. Don't interrupt him until he completes his answer and we will save time.
A. When I come in the curve, the right hand side, holding
to the right, wasn't nobody coming; I didn't see nobody .in
the road; I cut to the middle of the road; when I got 25 or
30 feet from the kid I seen her; I cut further left; my brother
hollered when we got next to her; by the time he
page· 54~ hollered I hit the girl.
Q. Read that back. (Reporter read the answer of
·
the witness back).
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Virgil Dean Sullivan.
A. That's right. I come on the right hand side; I eut to the
middle because nothing was coming, nothing in the road.
Q. You are familiar with the steps Y
A. That's right.
Q. You saw the outdoor toilet Y
A. I don't know whether I seen it then or not, but I seen
itQ. Do you know whether or notMr. Mullins: I object; he is interrupting.
A. When the kid hopped out I don't know if I seen the toilet
or not. I was looking at the road, wasn't coming over 20 miles
an hour.
Q. Did you see the toilet when you come around the eurve T
A. I wouldn't say I did.
Q. Did you see cars on the left hand side of the road?
A. That's right. James' car was sitting on the left hand
side as I come around the road.
Q. Did you see anybody else's T
.
A. I saw another car or two down there.
Q. You don't know whether you saw the outdoor toilet T
A. I don't know as I did.
Q. What gear were you coming around the curve in T
A. Fourth gear in low ruxal.
Q. Did you change gears after you came around
page 55 ~ the curve Y
A. No, I would say I never until I stopped. I
might have knocked it out of gear when I stopped or put it in
when I stopped.
Q. Did you hit your brakes after you came around the curve
and to where the outdoor toilet and steps were 7
A. I would say I never. I was making 25 miles an hour,
safe speed. I eut the truck to the middle of the hard surface~
when he hollered, I swung to the left; when I come around the
curve I cut to the center ; I was commencing to cross and I had
done hit her. When he hollered I cut more but I was plumb
again the cars setting on the left hand side of the road.
Q. When did he holler t
A. He hollered when she run.
Q. When did she run 7
A. I don't know when she run. She run sometime when I
was beside of her. The front end might have been straight
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across from her when she run. When I took my eye off of her
she was standing on the step in safety.
Q. Mr. Sullivan, where was your truck the last time you
saw the little girl?
A. I was in the middle of the road. I guess I was a little
more to the left than I was to the middle.
Q. With relationship to the steps, where was your truck
the last time you saw the little girl Y
A. I wouldn't say even where the truck was the last time
I seen her. I was coming down the road and she was in front
of me on the right hand side in that hole. Last I
page 56 ~ seen of her she was on that step in safety.
Q. How far away was the little girl from the
truck when you first saw her 1
A. I would ,say 25 to 30 feet.
Q. During that 25 or 30 feet your truck was moving down
the road, did you keep your eye on the little girl?
A. No. The last I seen her she was standing on the step
looking in the opposite direction. I didn't think nothing about
her running into the road because she was standing on the
steps in safety. I figured she would still stand there.
Q. Do I understand you saw the little girl 25 or 30 feet
away and didn't watch her after you first saw her and at
that time you were 25 or 30 feet away?
A. That's right. When I first saw her 25 feet away I
couldn't keep my eye on her. She was in safety. I didn't think
nothing about the little girl coming out.
Q. She was looking away from you?
A. She was looking in the opposite direction. She was
standing there, the last I could see, I got a glimpse of the
girl standing there. She was in that wall.
Q. So that I understand you correctly, you never did see
the little girl move out from that position on the steps 1
A. That's rig-ht, I. never seen her.
Q. The last time you saw her she was on the steps and you
were 25 or 30 feet away f
A. That is wl1at I wonld say. 25 or 30 feet, and she was on
the steps behind the wall.
page 57 ~ Q. You didn't observe her after that?
A. No, sir.
0. Were you and your brother talkin~ about anything?
A. Then?
Q. Yes.
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A. I don't believe we was.
Q. Did you see that train over on the left 7
A. I don't remember seeing the train.
Q. You didn't see the porch t
A. What porch 7
Q. The porch of the Sullivan house.
A. I wasn't looking that way.
Q. You didn't see the train Y
A. I don't remember it. I might have seen the train.
Q. Aren't there several houses down there on the right 7
A. Yes, they are.
Q. Isn't there about seven or eight houses bunched together on the right hand side f
A. I would say they are.
Q. A lot of people live right in there f
A. I would say they are.
Q. That is in the corporate limits of Haysi t
A. That's right.
Q. Is it possible the front end of your truck did run over
this girl?
A. No, sir, the front end did not run over the
page 58 ~ girI. She ran in under the side of the truck. I could
see the front. She never run in the front. I never
seen her run.
Q. You don't know where she came from then t
A. I know she came from the steps. I don't know when.
She did not hit the front of the truck.
Q. You don't know what part of the truck, as a practical
matter, she actually hitf
A. I say she hit the back part on the right hand side.
Q. Do you know that?
A. No, I don't know it. That is, I know she did not hit the
front of the truck.
Q. Where was your truck when you first locked the brakes?
A. When I first hit the brakes was when he hollered, but
I made them marks up there coming into the curve. I had
about seven tons. I seen nothing coming. I swayed out. I
wasn't on the brake then. It was hot. The hard top was melted. Tar made pressure marks.
Q. Did you blow your horn before you swayed out 1
A. I didn't have time to blow the horn.
Q. Before you swayed out?
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A. I don't remember blowing it. I was coming on my side
of the curve.
Q. Did you ever blow your hornY
A. I don't believe I did. There wasn't no need to blow my
horn. I was on my side of the road.
Q. Did you ever apply your brakes before you got to the
steps there where the toilet was?
page 59 ~ A. I would say I never. I was in fourth gear.
There wasn't no need to hit the brakes. I was at a
safe speed. I thought nothing about nobody running in front
of me.
RE-DIRECT.
By Mr. Mullins:
Q. Did you blow your horn after you saw the child 25 or 30
feet awayY
A. No, sir.
Q. Whyf
A. I didn't have time.
RE-CROSS.
By Mr. McMee:
Q. You ·said you didn't blow your horn because you didn't
have timeY
A. I didn't have time. Wa~n't no need to blow my horn
because the last I had seen her I wouldn't have had tin1e. The
last I seen she was in safety. I didn't have time to blow the
horn and everything.
Witness stood aside.
Mr. Mullins: The defendant rests .

•

•

•

•

•

In Chambers:

Mr. Mullins: Please the Court, at this time in view of the
introduction of the photographs we won't necessarily insist
on a view. Plaintiff's counsel indicates he has an engagement
tomorrow, so I won't insist on that. The defendant, Virgil
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Dean Sullivan, by counsel now moves the Court to strike the
evidence of plaintiff because the negligence is not
page 60 ~ presumed. There was no duty owed in this case to
the plaintiff's decedent until the defendant saw
the child a sufficient time before the impact and sufficient distance ahead of the truck for the defendant, Virgil Dean Sullivan, in the exercise of ordinary care to have seen her and
avoided striking her. The burden of proof is on the plaintiff,
and the evidence is woefully lacking in that regard. T·here is
therefore no issue to submit to the jury on that question, and
I am citing Barner v. WMtehead, 133 S. E. (2d), 283; Hoier
Admnr v. Noel, 199 Va. 151, 98 S. E. (2d) 673. Also the evidence would indicate this c·hild coming out under any theory
of the case, created a sudden emergency and allowances are
made of course for acts of the defendant if he doeR onlv what.
a reasonably prudent man would have done under ~hnila r
circumstances, citing the case above rnentioned, Barner v.
Whitehead, under all the evidence in the case this child came
from a position where it was concealed; that is, the bottom
step is only four feet, three inches from the edge of the hard
top, and the child went on the hard top in front of the oncoming truck, according to plaintiff's witness Emmett Addington. And of course Mr. Addington's evidence, if you take
his evidence at face value, the child wuuld have still gotten
hit because it went rig·ht in front of the truck on this walkway
from the house. There is no evidence that there is any negligence on the part of the defendant. He indicated he first saw
the child 25 or 30 feet away and couldn't have stopped or applied his brakes or blown his horn or done anything with reference to· her in the interval involved. He was going a bout
twenty miles an hour, which was within the speed
page 61 ~ limit. We feel like that submitting the case to the
jury would allow them to speculate. There is no
duty owed to the decedent until she was seen. I cite tl1e case
of Hall v. Miles, 197 Va. 644. And according to the defendant's evidence, he saw her 25 or 30 feet away for the first
time and he couldn't have done anything about it then. There
is no physical evidence the front end of the truck ever struck
the child, according to the evidence of the Trooper; and according to the evidence of tl1e defendant there was some
hair on the rear end of the cab. We say the only thing plaintiff
could rely on-of course, the speed;· this truck was operating
within the speed limit. They daimed the brakes were defective
and the Trooper said the vehicle wa~ in good condition. In~
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asmuch as there is no duty of prevision, there is no duty to
blow the horn until he saw the child. According to the witness
he could have blown the horn and couldn't have avoided it
anyway. With reference to the driving to the left of the center
line, we say according to the evidence that was not the proximate cause of the accident. It couldn't have been because the
girl had to go across plaintiff's line of travel. We say there is
no issue of proximate cause to submit to the jury.
The Court: I am going to overrule the motion and subtnit
it to the jury.
Mr. Mullins: We save exceptions.
To the Jury:
Gentlemen of the jury; we will recess for lunch. During
your absence from the courtroom I admonish you not to discuss the case with anyone or permit anyone to dispage 62 ~ cuss it in your presence. If anyone should attempt
to discuss it with you or in your presence, report
that matter to the Court immediately upon your return to
the courtroom. It is your duty to do so. I will ask you not to
discuss the case am·ong- yourselves during your absence from
the courtroom. We will take up matters of instructions. There
is no need for vou to return to the courtroom until approximately 1:30 or thereabouts.
At 1:00:
In Chambers:
Instruction No. 1 was offered to the Court by the Plaintiff.
Mr. Mullins: Your Ho~or, defendant by counsel objects
to the giving of Instruction No. 1 because the instruction is
not a correct statement of the Jaw applicable to this case. The
instruction is an abstract principle of law and proceeds upon
the assumption and the assumption only that the child was
on the highway a suffi-cient distance ahead of the defendant
for· him to increase his vigilance as he approached the child.
In other words, according to the defendant's evidence, which
is not contradicted, after he saw her he couldn't have stopped
the truck or blown the horn or anything to avoid striking the
child. She was in a place of safety when he last saw her. The
jury is allowed to speculate on the fact he should have an-
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ticipated the child would expose herself and run on the highway as he passed by. The instruction goes on and permits the
jury to speculate on his duty to increase his vigilance. The
evidence is to the contrary, that is, he says he saw the child
about 30 feet away, and according_ to the Trooper,
page 63 ~ if the child was on the bottom step, the most the
defendant could have seen the child was 35 feet if
she was standing in the center of the bottom step; and that it
would be less if she were standing on the right side of the
step facing the house. And according to the Trooper that
distance, considering the speed tables 'vhich the Court is to
take cognizance of, under the statute his reaction time on an
unloaded truck would not be ample for him to have done anything to avoid this accident. We believe therefore that the
instruction is an abstract statement of the law that applies
where there is a sufficient distance between the driver and the
child for the driver to have seen the child and to put him on
notice to increase his vigilance as he approached the child.
In this case there was not ample time for him to do that. It is
our contention there is no duty of prevision owed to the child
until he saw or should have seen the child. I am citing the
case of Hall v. Miles, 197 Va. 644, 90 S. E. (2d) 813.
Instruction No. 3 was offered to the Court by the Plaintiff.
Mr. Mullins: Your Honor, the defendant by counsel objects to the giving of Instruction 3 because it is a duplication
first of Instruction 1 and secondly it is an abstract principle
of law and has no application to this case. It would permit the
jury to speculate and hypothecate upon the evidence, and the
instruction is without any evidence to support it and is contrary to the evidence in this case. That is, the evidence is un.
contradicted that the child was either coming out of the steps
according to the witness Addington, or standing on the steps
and came out according to the defendant and his
page 64 ~ brother. And in any event the principle is the same;
it was at a place where it couldn't be seen in time
to avoid striking it in the exercise of due care.
Mr. Cline : We think Instruction 3 should certainly be given
bv all means, in that the jul'v mnst know exactly what Instruction 3 says as to the standards that are measured in· re_g-a.rd to due care that a motorist must g-ive to an infant that
he must afford to a.n adult.
d

-

·

Instruction No. 4 was offered to the Court by the Plaintiff.
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Mr. Mullins: Your Honor, the defendant by counsel objects to the giving of Instruction 4 because it has no application to the law of this case. It is an abstract principle of law
and a correct one, and we say of course there is no evidence
of any negligence and the Court should strike the evidence of
the plaintiff, but insofar as the instruction itself, it is a correct statement of the law, but we say there is no evidence to
support any of the plaintiff's instructions.
Instruction No. 5 was offered to the Court by Plaintiff..
Mr. Mullins: Defendant by counsel objects to the giving
of Instruction No. 5 because it is without evidence to support
it. The instruction is a correct statement of law, but not applicable to this case because this child was standing on some
steps four feet and three inches from the highway; and according to the evidence of the defendant and his brother, the
child was behind a bush and behind a wall and it could not
be seen and was not seen by the defendant until he was 30
feet away, which is substantially in line with what the Trooper
stated, who was put on by the plaintiff, that he
page 65 ~ could have seen it. The evidence by the defendant
is that at the speed he was going, with the load he
had, he couldn't have stopped in that short distance but he
did veer to the left to try to avoid striking the child further
to the left. An emergency was present and we think the instruction should not be given and it would be prejudicial to
the defendant.
Mr. Cline: I want to reply to a statement counsel made.
The Trooper doesn't know where the child was. Furthermore,
the only fair inference from the evidence is that the truckand the only inference you can make-the truck was in the
middle of the road as he approached the wall, which was some
distance fron1 where the first visibility of the child would
have been if it would have been at the bush and if the vehicle
had been on the right hand side of the road; so the vehicle
being in the middle of the road~ the visibility of the defendant
was tremendously increased. I want to point out that; that is
the evidence.
Instruction No. 7 was offered to the Court by the Plaintiff.
Mr. Mullins: We object to the giving of Instruction No. 7
because there is no evidence to support it. And we further
object to the sum $35,000.00 being in the instruction. We think
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otherwise the instruction is a correct statement of law~ but a::;
indicated previously we feel it isn't a jury question.
.
The Court: I believe I will amend it to read, "not to exceed the amount sued for."
Mr. Cline: No objections. ·
..

page 66

~

.

Instruction'' A'' was offered to the Court by the
Defendant.

Mr. Cline: We object to Instruction "A".in that the second paragraph ends up argumentative and a partial view of
·
·
the evidence.
Instruction '' C'' was offered to the Court by the Defendant.
Mr. Cline: We object to giving- Instruction ''C", which is
a partial view of the evidence and it ignores the duties on·the
-defendant when he saw or should have seen her standing
there, that he could not go as a blind mare, which he stated he
dicl It irnores that principle of defendant's conduct ·after he
saw her he could continue to go and forget her presence when
she was looking the other way and let her run out and be ·free
of negligence.
Instructions "D". ''E" and "G" were offered to the Court
by the Defendant with no objections bv the Plaintiff.
Instruction "I" was offered to the Court by the Defendant.
Mr. Cline: We object to Instruction "I". It ends up argumentative, a partial view of th~ case and it doesn't include the
duty of the defendant that after he sees this child what duty
remains upon him. I think the important part of this casethe defendant cannot get instructions on a partial view when
in fact the defendant saw her there and by his own admission he took no precautions and we certainly submit from his
own admission he could have blown his horn a lot quicker than
that girl could have gone some ten to twelve feet under that
truck. You can blow a horn quicker than the girI could come
from nowhere and go ten or 15 feet when she is not concealed
by a gun or anything.
·
Instruction '' J'' was offered to the Court bv the
page 67 ~ Defendant with no objections by the Plaintiff.·
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:··Instructions ~ 'K" and "L'' were offered to the Court by the
Defendant with 'no objections by the Plaintiff.
Instruction "'M" was offered to the Court by. the Defendant.
Mr. Cline : Please the Court, we object to Instruction '' M''
for numerous reasons. First, this is a sndden emergency instruction for the defendant. We submit the defendant is not
entitled to a sudden emergency instruction because his own
evidence admits.he saw the ·girl, saw her standing there looking in the opposite direction from where he was coming; that
he did not look at her any other time and did nothing whatsoever to aid her in her potential safety. He stated that he
was driving in the middle of the road and to the left of the
center of the road before he reached that point on account
that the right side was rough, he wanted to protect hls tires
or words to that effect. Then he stated after he heard the
bump and heard his colleague holler out, which is when he
already hit the girl, he then swerved a little, he said, to the
left. No evidence to support he swerved to the left to avoid
striking plaintiff's decedent, absolutely no evidence to support it. The record is void of it.
The Court: I will give Instructions 1, 3, 4, 5 and 7 for the
Plaintiff.
Mr. Mullins: To which action of the Court the defendant
by counsel duly excepts.
The Court · I will give Instructions "A" "C" "D" "E ''
. ''l{'', "L'' and "M" for' the 'defendant.
'
'
''G", ''I", "J",
Mr. Cline: Plaintiff by counsel excepts to the
page 68 ~ giving of Instructions A, C, D, E, H, I, J, K, L
and M except as to those not hereinabove objected
to.
Instruction "F" was offered to the Court and given without objection.
Instruction No.6 was offered to the Court by the Plaintiff.
Mr. Mullins: Defendant by counsel objects to the giving
of Instruction 6 because there is no negligence shown on the
part of the defendant that proximately caused or contributed
to the accident that would be classified as a fault of the defendant and there is no showing that he brought on the sud-
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den emergency by causing the child in any way to go out on
the road, and the instruction therefore is misleading.
The Court; I will give Instruction 6.
Mr. Mullins: To which action the defendant by counsel
duly excepts.

•

•

•

•

•

A Copy-Teste :

H. G. TURNER, Clerk.

INDEX TO RECORD
Page
Writ of Error and Supen~ed.eas Awarded . . . . . . . . . . . . . . 1
Record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Judgment, May 19, 19.64 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Notice of Appeal and Assignments of Error . . . . . . . . . . . . 3
7
' ' itnesses:
Emmett Addington . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
Walter Kell . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
Trooper T. B. Daniels ............................ 14
James Sutherland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22
Fred Edgar Sullivan ............................. 26
Virgil Dean Sullivan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29
Proceedings ...................................... 23. 39
Instructions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41

