IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6976

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 24th day of April, 1968.
TIDEWATER CONSTRUCTION CORPORATION,
RAYMOND INTERNATIONAL, INC., AND PETER
KIEWIT SONS' CO., individually and trading as
Tidewater-Raymond-Kiewit,
Plaintiffs in error,
against

EDWARD E. DUKE,

Defendant in error.

From the Corporation Court of the City of Chesapeake
Jerry G. Bray, Judge

On March 30, 1968, came Tidewater Construction Corporation, Raymond International, Inc., and Peter Kiewit Sons'
Co., individually and trading as Tidewater-Raymond-Kiewit,
by counsel, and filed a petition for a writ of error and super.~edeas to a judgment rendered by the Corporation Court of
the City of Chesapeake on the 30th day of November, 1967,
in a certain proceeding then therein depending, wherein Edward E. Duke was plaintiff and the petitioners were defendants.

Whereupon, came Edwa.rd E. Duke; by counsel, and filed a
motion to dismiss the said petition for writ of error and
supersedeas.
Upon mature consideration whereof, the motion to dismiss
is denied, and a writ of error and supersedeas is awarded the
said Tidewater Construction Corporation, Raymond International, Inc., and Peter IGewit Sons' Co., individually and
trading as Tidewater-Raymond-Kiewit, to the judgment
aforesaid rendered by the Corporation Court of the City
of Chesapeake on November 30, 1967; upon the petitioners,
or some one for them, entering into bond with sufficient security before the clerk of the said corporation court in the
penalty of $120,000, with condition as the law directs .
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6976

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of ...L\ppeals Building in the City of Richmond on
Wednesday the 12th day of June, 1968.
TIDEWATER CONSTRUCTION CORPORATION,
RAYMOND INTERNATIONAL, INC., AND PETER
KIEWIT SONS, CO., individually and trading as
Tidewater-Raymond-Kiewit,
Plaintiffs in error,
against
EDWARD E. DUKE,

Defendant in error.

Upon a writ of error and supersedeas to a judgment rendered by the Corporation Court of the City of Chesapeake
on the 30th day of November, 1967.

In is ordered that the designation of parts of the record to
be printed filed by the plaintiffs in error in this case be, and
the same is hereby, amended in accordance with the stipulation of counsel filed herein on May 8, 1968.
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RECORD
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AMENDED MOTION FOR JUDGMENT
The plaintiff, Ed,vard E. Duke, moves the Corporation
Court for the City of Chesapeake, Virginia, for a judgment
and award of execution against the defendants, Tide,vater
Construction Corporation, Raymond International, Inc., and
Peter Kiewit Sons' Co., individually and as one of three
joint venturers trading as Tidewater-Raymond-Kiewit, in the
sum of One Hundred Fifty Thousand ($150,000.00) Dollars,
damages, and interest from April 23, 1966, and the costs of
this proceeding, for this, to-wit:
page 7 ~

•

•

•

•

SECOND : That the defendants, Tidewater Construction
Corporation, Raymond International, Inc .• and Peter Kiewit
Sons' Co., as joint venturers trading as Tidewater-RaymondKiewit, are engaged in heavy construction work of all types,
including marine construction, and incident thereto own and
operate specially designed marine equipment and barges, and
at all times here involved employed the plaintiff as a member of the crew of their specially designed marine construction barge.
THIRD: Plaintiff brings this cause of action pursuant to
the provisions of Title 46, United States Code Annotated,
Section 688, et seq., commonly known as the "Jones Act" and
the general principles of maritime law and the common law
as modified by maritime law, and exercises his right to proceed in a state court.
FOURTH: The defendant, Tidewater Construction Corporation, in its individual capacity, undertook at times material hereto to furnish employees, both manual and
page 8 ~ supervisory, for the purpose of repairing and keeping in good order the specially designed marine
construction barge on which the plaintiff suffered the injuries
hereinafter detailed, on or about April 23, 1966, and the said
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defendant in its individual capacity also undertook to maintain, repair and keep in good order the aforesaid marine
equipment, which individual acts of negligence on the part of
said Tidewater Construction Corporation and its employees
proximately caused or contributed to the injuries which are
the subject of this suit.
FIFTH: By reason of the aforesaid, the defendant, TideWater Construction Corporation, became a third party contributing to the plaintiff's injuries within contemplation of
the law applicable hereto.
SIXTH: On or about .April 23, 1.966, the aforesaid marine
construction barge 'vas afloat.in a branch of the Elizabeth
River, a navigable body of water, located within the jurisdiction of this Court, and the plaintiff was aboard said barge for
the purpose of completing final preparations for the departure
of the barge for a construction site in the .Atlantic Ocean off
Manteo, North Carolina, which time of departure was set for
Monday, April 25, 1966. .At the time and place aforesaid, the
defendants owed the duty to the plaintiff to furnish him with
a safe place to work, adequate fellow workers for the performance of the task assigned to him, and reasonably safe
appliances and equipment. In addition, the defendants o'ved
to the plaintiff the warranty of a seaworthy vessel. The defendants breached the aforesaid duties owed to the plaintiff
by reason whereof the plaintiff was caused to slip on an oily,
greasy, cluttered, littered, unprotected deck and working
area and strike an unprotected quick action valve of an air
hose, 'vhich caused said high pressure air hose to
page 9 ~ violently whip about the deck of the vessel, striking
the plaintiff and thro,ving him to the deck, fracturing the plaintiff's right leg and injuring his back and other
parts of his body, and causing him to receive other injuries.
SEVENTH: At all times here involved, in addition to the
aforesaid duties, said joint venturers and Tidewater Construction Corporation in its individual capacity o'ved the duty
to the plaintiff by reason of law, statute and regulation to
promulgate and enforce adequate regulations and standards
to keep tl1e decks and 'vorking areas of said harge reasonably
free of debris and it 'vas mandatory upon said defendants to
eliminate slippery conditions on 'valkways and 'vorking areas
as soon as they occurred. Specifically, plaintiff was entitled
to the protection of the benefits of Title 29 of the Code of
Federal Regulations, Part l 501., et seq., and the defendants
at all times herein involved negligently failed to comply 'vith
the provisions of said sections and permitted the decks; aisles
and working areas to become greasy and slippery, cluttered

Supreme Court of Appeals of Vii·ginia. .·

6

and littered, and the air valve to be unprotected, which fail-·
ure and omission on the part of the defendants in this respect
constitutes negligence and unseaworthiness as a matter of
law.
EIGHTH: As a result of the aforesaid injuries, the plaintiff has suffered a serious and permanent injury to his right
leg; has suffered an aggravation of a pre-existing condition
in his upper back, arms and hands ; he has and will suffer
severe physical and mental pain and anguish and suffering;
he will permanently lose the full strength of his body and the
full use thereof; the vessel on which the plaintiff
page 10 ~ was employed left for a long extended marine job
in the Atlantic Ocean on the Monday following his
injuries, and by reason of his injuries the plaintiff has been
and will continue to lose substantial sums of money he otherwise would have earned; that the plaintiff has and will suffer
a diminuation in his earning capacity, and the plaintiff has
and will be caused to expend sums of n1oney for hospital and
medical attention, and will suffer other damages by reason
of his aforesaid injuries.

•
page 16

•

~

•

•

•

•
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PLEA IN BAR TO JURISDICTION
OF THE SUBJECT MATTER
NOW come the defendants, Tidewater Construction Corporation, individually and as one of three joint venturers
trading as Tidewater-Raymond-Kiewit, Raymond International, Inc., individually and as one of three joint venturers
trading as Tidewater-Raymond-Kiewit, and Peter Kiewit
Sons' Co., individually and as one of three joint venturers
trading as Tidewater-Raymond-IGewit, and aver that this
Court has no jurisdiction of the subject matter of this action,
and for that reason should refuse to hear and dispose of
same, and showeth unto the Court their reasons therefor:
FIRST: That at the time of plaintiff's alleged accident, and
for some months prior thereto, the marine construction barge
upon which the plaintiff was 'vorking at the time of his alleged accident, l1ad been out of service, with much
page 17 ~ of its equipment and fittings taken ashore, and at
said time the defendants were in the process of re-
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habilitating said vessel before putting her back into service.
SECOND: That the plaintiff along with other shoreside
workmen was sent aboard to rehabilitate said vessel preparatory to her return to service and 'vhile so engaged alleges he
was injured. He had signed no articles and 'vas not there as a
member of the vessel's cre'v since the vessel then had no cre,v.
He 'vas aboard as a shoreside mechanic and the work in which
he 'vas then engaged bears no resemblance to work traditionally performed by a member of the vessel's crew. Lilrewise said work bears no resemblance to marine navigation.
The vessel was then out of navigation.
THIRD: That for the reasons aforesaid, plaintiff is not
entitled to maintain this cause of action pursuant to Title 46,
United States Code Annotated, Section 688, et seq., commonly known as the "Jones Act" and the g-eneral principles
of maritime law, since such remedies are exclusive to seamen
and persons performing work traditionally performed by
members of the vessel's crew.
FOURTII: That the plaintiff is not entitled to the warranty of seaworthiness since the vessel was out of navigation
at the time of his alleged accident and also because he was
not aboard performing 'vork traditionally performed by the
members of the crew of tl1e vessel.
FIFTH: That plaintiff's exclusive remedy is under the
provisions of Title 33, United States Code Annotated, Section
901, et seq., commonly known as the Longshoremen's and Harbor Workers' Compensation Act which provides
page 18 ~ compensation for marine 'vorkers injured aboard
vessels excepting therefrom the master or members of the cre'v of the vessel within 'vhich exclusion tl1e
plaintiff does not fall.
SL""CTI-I: That the plaintiff has heretofore elected to receive compensation under the aforementioned Longshoremen's and Harbor 1"\7orkers' Compensation .A.ct, and pursuant
to the provisions thereof the defendants have heretofore paid
to him compensation in the sum of Two Thousand Nine Jfnndred Seventy Dollars ($2,970.00) through February 14, 1967
representing compenRation for 42 3j7 weeks at the rate of
Seventy Dollars ($70.00) per 'veek and said payments are still
continuing, and also pursuant to the provisions of said act
the defendants have paid plaintiff's medi~al expenses in the
sum of One Thousand Five Hundred Thirteen and 80/100
Dollars $1,513.80) and transportation in connection therewith in the sum of Twenty-eight and 5/1.00 Dollars ($28.05);
that the payment of said compensation, medical expenses, etc.,
by the defendants and the acceptance thereof by the plaintiff
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constitutes an accord and satisfaction which bars plaintiff's
attempted recovery in this action.
WHEREFORE, the defendants pray that this Court take
no further cognizance of this action and that same be dismissed with costs to the defendants.
TIDEWATER CONSTRUCTION CORPORATION,
individually and as one of three joint venturers trading as TIDEWATER-RAYMOND-KIEWIT,
RAYMOND INTERNATIONAL, INC.,
individually and as one of three joint venturers trading as TIDEWATER-RAYMOND-KIEWIT,
PETER KIEWIT SONS' CO.,
individually and as one of three point venturers trading as TIDEWATER-RAYMOND-KIEWIT.
By Roy L. Sykes
Of Counsel

•
page 74

•

•

•

•

~

•

•

•
ORDER

This cause came on this day to be heard upon the motion
of plaintiff, by and through his counsel, for the entry of an
order requiring the defendants herein to file an answer to
the merits in the captioned cause and consolidate the same
with the special plea filed herein for trial before a jury, and
was argued by counsel for the respective parties; and
It appearing to the Court that the special plea filed herein
by the defendants questions the status of the plaintiff as a
seaman and the status of the vessel as being out of navigation; that it has been held by the Courts that the status of the
plaintiff as a seaman and the status of thP- vessel as being out
of navigation are jury questions, if not so clear as to be
determined as a matter of law; that substantially all of the
evidence necessary to a trial on t11e merits of the
page 75 ~ case is necessary to the determination of the
status of the plaintiff as a seaman and the status
of the vessel as being out of navigation, and that the merits
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of the case, the status of the plaintiff as a seaman, and the
status of the vessel as being out of navigation can be determined by the Court and jury at one trial, without the necessity of burdening the parties and the Court with two trials
of the same cause of action, it is
ORDERED that the defendants do, within 21 days from
the date of entry of this order file their answer herein and
that the said cause of action on the merits be consolidated
for the purpose of trial with the defendants' special plea.
To which action of the court defendants by counsel du1y
except.
Entered April 25, 1967.
J. G. B., Jr.

page 76
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DEFENDANTS' ANSWER TO PLAINTIFF'S
...U1ENDED MOTION FOR JUDGMENT
The defendants, individually and as joint Yenturers trading
as Tidewater-Raymond-Kiewit, without waiving their Plea
in Bar to Jurisdiction of the Subject Matter heretofore filed
in this cause, and reserving all their rights, with respect
thereto, for their ans,ver to plaintiff's mnended motion for
judgment also heretofore filed in this cause, answer and say:

page 77
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THIRD: Ans,vering the allegations of paragraph Third
of said Amended ~1otion for Judgment, the defendants deny
each and every allegation thereof, and without limitation of
the foregoing, specifically deny plaintiff's right to prosecute
this action under the provisions of Title 46, United States
Code Annotated Section 688, et seq., commonly known as the
"Jones Act," specifically deny plaintiff's right to prosecute
this action under the general principles of maritime la,v, and
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specifically deny plaintiff's right to prosecute this action
under the common law as modified by the maritime law.

•

•

•

•

page 78 ~

•

•

SIXTH: Ans,vering the allegations of paragraph Sixth
of said Amended Motion for Judgment, the defendants admit
that the plaintiff suffered an accident aboard said construction barge on the 23rd day of April, 1.966, or thereabouts,
while said construction barge was then and there afloat in the
southern branch of the Elizabeth River, but aver that said
construction barge had been out of service for several months
prior thereto, and the plaintiff was then and there aboard said
barge for the purpose of rehabilitating the same prior to her
return to service; the defendants deny every other allegation
of said paragraph except those hereinahoY~ specifically admitted.

page 79

~
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ELEVENTH: AND FOR A FURTHER SEPARATE,
COMPLETE AND AFFIRMATIVE DEl~ENSE, the defendants aver that plaintiff's carelessness, negligence and wrongdoing was the sole proximate cause of his alleged injury, or
contributed thereto, without fault, negligenc~ or wrongdoing
on the part of the defendants, and for that reason, the defendants are not liable to the plaintiff in damages either
individually or jointly.

page 80
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FOURTEENTH: AND FOR A STILL FURTHER SEPARATE, COMPLETE AND AJ:I,FIR~1ATIVE DEFENSE,
the defendants aver that on the 23rd day of April, 1966, the
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date of plaintiff's alleged injury and for several weeks prior
thereto, the plaintiff was employed as a shore side mechanic
by the defendants; that during all of said times, the defendants were insured against their liabilities arising under the
Longshoremen's and Ilarbor V\-rorkers' Compensation Act,
Title 33, United States Code Annotated Section 901, et seq.;
that defendants liabilities under said act are and were exclusive of all other liabilities owed to the plaintiff, if any.

•
page 81

~

•

•

SEVENTEENTH: AND FOR A STILL FURTHER
SEPARATE, COMPLETE AND AF],IRMA1.1IVE DEFENSE, the defendants aver that the plaintiff was not a
member of the crew of defendants' construction barge at the
time of his injury because said construction barge had no
crew, it then being out of service; nor was he aboard said
construction barge performing work traditionally performed
by a seaman at the time of his injury; therefore the plaintiff
is not entitled to maintain this action under the provisions of
the "Jones Act," or otherwise, because under such circumstances the Longshoremen's and Harbor "\Vorkers' Compensation Act constitutes his only remedy.
EIGHTEENTH: AND FOR A STILL F""URTHER SEPARATE, C0~1:PLETE AND AFFIRMATIVE DEFENSE,
the defendants aver that the plaintiff is not entitled to the
doctrine of unseaworthiness because the said construction
barge was out of service at the time of his alleged injury.

•

•

•

•

•

•

•

•

page 82 ~

TIDEWATER CONSTRlTCTION CORPORATION,
RAYMOND INTERNATIONAL, INC. and PETER
KIEWIT SONS' CO., individually and as :joint venturers trading as Tidewater-Raymond-Kiewit
By Roy L. Sykes
Of Counsel
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VIRGINIA:
In the Clerk's Office, Corporation Court of Chesapeake.
Received and :filed this the 15 day of May, 1.967.
Teste : JULIAN R. RAPER, Clerk
By Marion Lipe, Deputy Clerk

•
page 136

~
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INSTRUCTION NO. N

The Court instructs the jury that if you believe from the
evidence that the BIG D was laid up and out of service for
a period of approximately eight (8) months prior to plaintiff's accident, and was in the process of being thoroughly
rehabilitated for return to service at the time thereof, then
the BIG D had no crew, and under such circumstances you
should :find that the plaintiff was not a seaman or a member
of the crew thereof.
Refused November 6, 1967.
J. G. B., Jr.
page 137

~

INSTRUCTION NO. M.

The Court instructs the jury that even if you believe from
the evidence that the plaintiff was employed on the BIG D
during the construction of the Chesapeake Light Tower and
even if you further believe that it was contemplated that he
would also be employed on the BIG D during the construction of the Diamond Shoals Light Tower, this does not constitute him a seaman or a member of the crew thereof if you
further believe that at the time of plaintiff's accident the
BIG D was out of service and that at said time he was engaged in preparing the BIG D for return to service.
Refused November 6, 1967.
J. G. B., Jr.

•

•

•

•

•
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INSTRUCTION NO. 1

The Court instructs the jury that the plaintiff, Edward E.
Duke, brought this suit under the Jones Act, which is an Act
affording a recovery for personal injuries to seamen of
various types of vessels that are in navigation at the time of
the injury. For the purposes of these instructions the terms
"seamen" and "members of the crew" are used interchangeably.
To be in navigation within the meaning of the Jones Act,
the vessel need not be on station and carrying out the function
for which it is designed. You may consider the character of
the work being performed aboard the vessel, the presence of
the crew performing the customary work of the vessel, the
measure of control by the owner over the vessel as a whole,
her stage of readiness for carrying out the function that the
vessel was designed for.
The Court further instructs you that if you find that the
"BIG D" was not in navigation at the time of the plaintiff's
injuries, then you deliberations are at an end and you shall
find for the defendant, but if you find that the barge "BIG
D" was in navigation, then you shall consider the further
instructions the Court now makes to you.
November 6, 1967.

J. G. B., Jr.

page 169
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IN THE CORPORATION COURT OF THE CITY OF
CHESAPEAKE ON THE 6TH DAY OF NOVE~IBER
1967.

•

•

•

This day Qame again the above named parties, in person,
and by counsel, and thereupon came also the jury who were
duly sworn the truth to speak upon the issue joined on October 31st, 1967, and after having fully heard the evidence,
plaintiff by counsel, moved the court to instruct the jury as
a matter of la'v the Barge Big D was a barge in navigation
and that the plaintiff as a matter of law was a seaman, which
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motions the court overruled, and to ,v]uch ruling of the
court, plaintiff by counsel duly excepted, and having heard
the evidence and argument of counsel, and received the instructions of the court the jury retired to their room to consult of a verdict, and after son1e time returned into court
having found the follo,ving verdict: "vYe the ,lury find for the
Plaintiff $95,000.00, W. E. Paschall, Foreman."
.Thereupon the defendants by counsel mo,,.ed the court to
set the verdict of the jury aside as being contrary to law
and evidence, 'vhich motion the court continued generally.

page 170

~

•

•

•

•

IN THE CORPORATION COTIJtT OF THE CITY OF
CHESAPEAKE ON THE 30TI-I DAY OF NOVEMBER
1967.

•

•

•

This clay came again the parties, by their attorneys, and the
defendants motion to set aside the verdict of the jury as being contrary to law and evidence rendered herein on the 6th
day of November 1967, having been fully heard by the court,
is overruled, and to which ruling of the court, defendants by
counsel duly excepted.
Thereupon it is considered by the court that the plaintiff
recover against the defendants, Tidewater Construction Corporation, Raymond International, Inc., Peter Kiewit Son's
Co. trading as Tidewater-Raymond-Kiewit, the sum of Ninety
Five Thousand Dollars ($95,000.00) the amount by the jury
in their verdict ascertained, 'vith interest at the rate of six
per cent ( 6%) per annum from the 6th day of November
1967 until paid, and his costs by him in his behalf expended.

•

•

•

•
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NOTICE OF APPEAL
TO: J\{r. Julian R. Raper, Slerk
Corporation Court
Chesapeake, Virginia
This is to advise that the defendants appeal from the several actions of the Court in the above captioned proceedings
and from the judgment entered herein on the 30th day of
November, 1967 and request that their appeal be so noted.
TIDEWATER CONSTRTICTION CORPORATION,
RAYMOND INTERNATIONAL, INC. and PETER
KIEvVIT SONS' CO., individually and as joint venturers trading as Tidewater-Raymond-Kiewit
By Roy L. Sykes
Of Counsel

page 173

•

•

•
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•

~

ASSIGNMENT OF ERRORS
The defendants herein assign the following errors as the
basis of their appeal from the several actions of the Court in
the above captioned proceedings and from the judgment entered herein on the 30th day of November, 1967.
FffiST: The Trial Court erred in failing to pass upon defendants' Plea in Bar to the Jurisdiction of the Subject Matter as a separate issue and in any event erred in failing to
determine said issue prior to submitting this cause to the
jury for determination on the merits.
SECOND : The Trial Court erred in permitting the deposition of Bruce Filmore Hale to be received in evidence and
read to the jury for the reason that said deposition was not
timely filed by the reporter with the Clerk, as required by
Section 8-314 of the Code of Virginia 1.950.
page 174 ~ THIRD: The Trial Court erred in refusing to
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permit the testimony of Charles E. Reynolds for
the purpose of showing the present value of One Dollar
($1.00) per year (payable at the end of each year) for a
specified number of years, as shown by standard tables prepared for that purpose.
FOURTH: The Trial Court erred, in granting its Instruction No. 1 offered by the plaintiff and received by the Court,
for the reason that said instruction includes criteria not indicated by West v. United States, (C.C.A. 3, 1958) 256 F. 2d
671, and therefore should not have been included therein.
FIFTH : The Trial Court erred, in refusing instruction
numbered M offered by the defendants and refused by the
Court, for the reason that said instruction is in line with the
cases of Starved Rock Ferry Oorn,pany, 342 lJ.S. 187, 72 S.
Ct. 216, and Antus v.Inte·rocean Steamship Company (C.C.A.
6, 1939) 108 F. 2d 187, and therefore should not have been
refused.
SIXTH: The Trial Court erred, in refusing to grant instruction lettered N offered by the defendants and refused
by the Court, for the reason that said instruction is in line
with the case of West v. United States, (C.C.A. 3, 1958) 256
F. 2d 671, and therefore should not have been refused.
SEVENTH : The Trial Court erred, in refusing to set aside
the jury's verdict returned on November 6, 1967 as being
contrary to the law and evidence, for the reason that the
plaintiff was not a seaman entitled to sue under the Jones
Act and for the further reason that the plaintiff was not
entitled to the warranty of sea,vorthiness because the vessel
in question was out of navigation.
page 175 ~ EIGHTH: The Trial Court erred in entering
its judgment on November 30, 1967.
Respectfully submitted,
TIDE,VATER CONSTRUCTION CORPORATION,
INTERNATIONAJ.J, INC. and PETER
KIEWIT SONS' CO., individually and as joint venturers trading as Tidewater-Raymond-Kiewit

RAY~IOND

By Roy L. Sykes
Of Counsel

•

•

•

•

•
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Bruce Filmore Hale
VIRGINIA:
In the Clerk's Office, Corporation Court of Chesapeake.
Received and filed this the 29 day of January, 1968.
Teste: JULIAN R. RAPER, Clerk
By 11arion Lipe, Deputy Clerk

•

•
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•
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•
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•

•

•

Dep.

4/25/67
page 1

~

VIRGINIA:
In the Clerk's Office, Corporation Court of Chesapeake.
Received and filed this the 1st day of November, 1967.
Teste : JULIAN R. RAPER, Clerk
By Marion Lipe, Deputy Clerk

De bene esse deposition of Bruce Filmore Hale, taken before Edward R. Jaime, a Notary Public for the State of Virginia at Large, pursuant to Notice hereto annexed, at the law
offices of Messrs. 1-Iowell, Anninos and Daugherty, Maritime
To,ver, Norfolk, Virginia, at 1 :00 o'clock p.m., April 25, 1967,
to be read in evidence in the above entitled cause, pending
in the Corporation Court of the City of Chesapeake.
APPEARANCES: Messrs. Howell, Anninos and Daugherty
(Mr. Henry E. Howell), attorneys for the
plaintiff.
~fessrs. J ett, Sykes and Berkley (Mr.
Roy L. Sykes), attorneys for the defendants.

Dep.

4/25/67

BRUCE FILMORE II..~LE, called as a witness
on behalf of the plaintiff, having been first duly
sworn, was examined and testified as follows:
page 2

~
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Bruce Filmore Hale

DIRECT EXAMINATION
By Mr. Howell:
Q. State your full name, sir.
A. Bruce Filmore Hale.
Q. And your address, Mr. Hale.
A. Well, now it is 24 Enunons Place.
Q. In what cityY
A. Portsmouth.
Mr. Sykes: 24 what placet
The Witness : Emmons.
By Mr. Howell:
Q. And you are employed by whom Y
A. Well, I am employed by T. R. K. now.
Q. Have · you ever worked for Tide'\\..ater Construction
Company?
A. Yes, sir.
Q. When did you last work for 'ridewater?
Dep.
4/25/67
A. Well, the last I worked for Tidewater has
page 3 ~ been about two months ago.
Q. Where are you no'v working; on what barge
are you now working?
A. I am on the BIG D now for T. R. K.
Q. What is your job on the BIG D at the present time?
A. Fireman.
Q. How many years experience have you had 'vorking as
a fireman on barges Y
A. Oh, I had around fifteen-around fifteP-n years of it.

•

•

•

•

•

•

•

•

•

•

Dep.
4/25/67
page 4 ~

Q. What do you work on, Mr. HaleY
A. I work on what they call the BIG D right now.
Q. Right, sir. And where does the BIG D sit at the
present time; where is she riding; what body of water is she
located in at the present time?
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Bruce Filmore Hale
A. She is at the Southern Branch there.
Q. Of what riverT
A. I guess-I don't know-that is the Elizabeth River, I
guess. I don't know for sure.
Q. All right, sir. Now, the fifteen years experience that you
have had, is that working on barges that have been on
waterY
Dep.
A. Yes, that's right. Part of the time I have
4/25/67 .been a deckhand on the barge.
page 5 ~ Q. All right, sir. And }r!Ir. Hale, when were you
first-when did you first go to work on the BIG D,
the first time in your life that you ever worked on the barge
BIGDY
A. Was last year in '66 when they built one off Virginia
Beach, the first time I ever worked on it.
Q. All right, sir. And 'vhen you got aboard the barge just
where 'vas she?
A. She was at Virginia Beach where the-y put the tower up
there, out there at the tower.
Q. All right. What body of waterY
A. Off Virginia Beach, I guess that is. I don't know.
Q. How many miles off Virginia BeachY
A. I don't know, ten or fifteen miles off, somewhere like
that.
Q. Do you know anything about the depth of the water
out thereY
A. Well, I don't know exactly what the depth was out
there.
Q. What were you building out there?
A. A lighthouse.
Q. What was your job aboard her then Y
Dep.
A. Fireman.
4j25j67
Q. And 'vhere did you-all eat when you were
page 6 ~ working out there on the BIG D T
A. We eat on the rig, right on the barge on the
inside underneath.
Q. And who prepared the meals. I don't necessarily mean
his name, but 'vhat position did he hold aboard the barge?
A. He was the cook on the barge.
Q. All right, sir. And where did you all sleep T
A. I slept upstairs myself in the boiler room, in the
whirley.
Q. All right. Was Mr. Duke, the man sitting next to you,
did he work on the barge out there fifteen miles off Virginia
Beach at the time that you were working?
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A. Yes, he was there.
Q. And what was his job aboard the barge f
A. He was a mechanic for the air compressors and jacks
at that time.
Q. Were there any anchors aboard the barge f
A. Yes, there was anchors.
Q. Any buoys f
A. Yep.
Q. How long were you on the barge when she was off Virginia Beach coast f
A. Three weeks.
Dep.
4/25/67
page 9

~

•

•

•

•

•

•

•

•

•

Q. But do you know what was located on the aft end of the
barge!
A. Yeah, I know what was back there.
Q. That is what I am asking you. I am not asking you
whether you worked on it. I just want to know if you visually
observed it and if so if you can tell us what general equipment
was on the aft end.
A. The air compressors was there and the jacks on each
corner of it.
Q. All right, sir. Now, 'vith respect to the area
Dep.
4/25/67 surrounding the air compressors what, if anypage 10 ~ thing, did you observe 'vith respect to the presence of oil or any other substance on the decks during the period that you were working aboard her!
Mr. Sykes: You are talking about the three weeks period
now?
Mr. Howell: Yes, for the three weeks that he was on there.
A. There was always a little oil under the compressor at
the time, till they cleaned it up. They cleaned it up all the
time.
By Mr. Howell:
Q. All right. Did you ever hear any request made byfirst, who was the superintendent on there at this timet
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A. Mr. Hartman.
Q. All right. Did you ever hear-and Mr. Hartman was
superintendent of what Y
A. Superintendent of what¥
Q. Yeah, what did he superintend; what was he the
superintendent ofY
A. Of the whole job.
Q. All right, sir. Now, did you ever hear Mr.
Dep.
Duke make any request of ~{r. Hartman with re4j25j67 spect to the deck and the working area back there
page 11 ~ in the aft end of the barge Y

•

•

•

•

•

A. I heard him mention drip pans under there would be a
big help.
Q. All right. Now, did you ever see the drip pans supplied
following the request made by Mr. DukeY
A. No, I never saw any.
Q. Now, when did you next get a job aboard the BIG D
after leaving her off the coast of Virginia Beach. When did
you next join the BIG DY
A. That was sometime in this month, the first of the month
of this year.
Q. After the Virginia Beach job when did you
next-what was the next lighthouse you worked
Dep.
4/25/67 onY
page 12 ~ A. The Diamond Shoals Lighthouse was the
next lighthouse.
Q. All right. The Diamond Shoals job. About what month
did you go aboard the barge to work on the Diamond Shoals
jobY
A. Well, it 'vas in April.
Q. April of what year?
A. '66.
Q. And where was the barge at that time when you
boarded her Y
A. At the Southern Branch.
Q. And who gave you orders to go aboard her Y
A. Mr. Hartman.
Q. And what were those orders Y
A. He made orders to go aboard and fire it and get steam
up on it.
Q. Did he tell you what the job would be and how long
you will be working aboard her at that timet
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A. Well, at that time he said I would be on her around
three months at that time.
Q. All right, sir. When you got aboard her did you see
Mr. Duke? Was he on there when you came on there, or did
he come on there after you came on there?
Dep.
.A. He was on there at that time.
4/25/67
Q. Did you have an opportunity before he stupage 13 ~ fered an injury to be back on the aft end in the
way of these air compressors?
.A. Oh, yes.
Q. Were there any drip pansY Had any drip pans been
furnished at this time?
A. No, I had never seen any.
Q. Now, where were you on the day that he actually got
hurt. Where were you on that barge?
A. I \Vas up in the boiler room in the whirley.
Q. All right, sir. And what was the first thing you knew
that there had been an accident. What brought it to your
attention?
· A. Well, the combustion of the air flying out. The hose was
flopping around.
Q. What hose are you talking about¥
A. The connection hose to the jack, the main hose-the air
hose.
Q. Did you see it f
A. I saw where it was coming around flopping, yes.
Q. When you say flopping what are you trying to say;
what was causing it to flop f
· ·
A. Well, it was loose on the end there.
Q. And \Vhere \vas 1\{r. Duke at that time? Did
Dep.
4/25/67 you see him f
page 14 ~ A. Well, I couldn't see him at that time.
Q. All right, sir. What did you do after you saw
this hose flopping!
: .A. Well, I went back and checked my :fire to see if it was
okay, that I might go down to see ·what the trouble \VRS.
Q. All right, sir. And did you do soY
A. Yes.
Q. When you got down where was Mr. Duke bv this time Y
A. Well, when I seen him he was laying on the .. edge of the
shore, off of the barge down on the ground at the edge of the
water.
Q. All right, sir. .And did you examine the deck in the area
of this hose at any time that day?
·
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A. Yes, around ten minutes afterwards I went back and
looked at it.
Q. Tell the jury to whom this deposition will be read, and
the Court, what you observed concerning the presence of any
substance on that deck at that time.
A. Well, there was some oil, a little around the jacks
where they had been working on then1.
Q. Were there any platforms or gratings around
Dep.
the work area?
4/25/67
A. No, there wasn't any platforms that I seen,
page 15 ~ or no grating.

•

•

•

•

•

•

•

•

Dep.
4/25/67
page 17 ~

•

Q. I want you to look at these, Mr. Hale. Look at all of
them first and take your time. They are different views of the
same general area. And when you look at them take your
time. I don't want to rush you, but after you have looked
at them long enough I am going to ask you one or two questions. Standing up on the cabin looking down in this picture.
A. Uh-huh.
-:Q. Now, referring specifically to Hale Exhibit 1 for identification, can you identify what that is a picture of, Mr. Hale?
A. Yes,· that is a picture of the jack, part of
Dep.
the back, aft of it, and the control box, and air
4/25/67 valve.
page 18 ~

•

•

•

Q. Are you now working on the barge BIG D?
A. Yes, I am working as a fireman up in the whirley.
Q. All right. Now, insofar as the structure of the barge is
concerned, how does this ··picture compare with the existing
structures at the time that Mr. Duke got burt?
A. Well, it is practically the same thing, as near as I can
see, as it was then.
Q. All right, sir. And what area with relation to this pic-
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ture did you observe the oil about ten minutes following his injury Y
A. Well, it was around behind this valve on
~ the air control, some around the deck. (Indicating)
Q. We are going to get a red marking pencil, and you can
put a circle around the area. Just take this red marking
pencil and put a circle around the area that you were pointing
to.

Dep.
4j25j67
page 19

•

•

•

•

•

Q. Will you point to the area where you pointed to before?

•

•

•

•

•

•

•

•

•

•

Dep.
4/25/67
page 20 ~

The Witness : Well, I know where I seen it.
By Mr. Howell:
Q. The oil?

A. Down there. (Indicating)
Q. Put a circle around where you lmow where you saw
the oil. Just take that red pencil and draw a circle
so we will have it for the judge to rule on
Dep.
it.
4/25/67
A. It was around in there.
page 21 ~ Q. All right.
(Marked by the witness.)

•

•

•

•

•
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Dep.
4/25/67
page 63

~

•

•

REDIRECT EXAMINATION
Dep.
4/25/67
page 64

By Mr. Howell:
Q. Mr. Hale, why was it necessary that there
be so much cleaning up of oil. "Where was it all
coming from?
A. Well, the air compressor leaks a lot, I guess. That is
where a lot of it came from.
~

•

•

•

•

•

RECROSS EXAMINATION
By Mr. Sykes:
Q. Mr. Hale, let me ask you one thing. I am a little confused on this. You don't mean to indicate, do you, that oil
was running from the compressor room all the way over to
where the jack was, do you, sir t
A. Well, it is not very far from the jack.
Q. Yeah, but that is a closed room so to speak. It has a
wall around itt
A. Yeah.
Q. Now, the oil that was in the compressor room would
stay in the compressor room, would it not, sir 7
Mr. Howell: Just a minute. We have been aboard her.
You are testifying. This is not an airtight compartDep.
ment, and I object to you testifying concerning the
4/25/67 compartment and a condition that does not exist.
page 65 } Mr. Sykes: Mr. Howell, you are a little confused. This is cross-examination. I have a rightYr. Howell: I understand that, but you have no right to
testify concerning-you are telling him that this is an airtight room. That is your question.
Mr. Sykes: ~fr. Hale knows all about the compressor room.
Mr. Howell: Well, it is apparent that you don't
Mr. Sykes: Well, I do. I was aboard there too.
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Mr. Howell: I can tell you that you can see air between the
deck and the bottom of it.
Now, go ahead.
Mr. Sykes: Now you've told the witness something that
he probably didn't know.
Mr. Howell : Well, you were n1aking an erroneous and
fallacious statement as a premise to a question.
Mr. Sykes : Mr. Howell, I was doing no such thing. I
merely asked this witness if it was possible for
Dep.
the oil to run from the compressor room to that
4j25j67 end of the barge.
page 66 ~ 1\{r. Howell : Go ahead and tell him.
Answer the question, Mr. Hale. Answer it.
A. Well, it could run out through there all right.

•

•

•

•

•

•

•

•

•

•

Dep.
4j25j67
page 68 ~

REDIRECT EXAMINATION
By Mr. Howell:
Q. How many men would ordinarily perform these functions, Mr. Hale' How many men would you havet
A. Well, they always-they have had two men on it ever
since then, I know we had two men out there on the
Dep.
job all the time, a jack man and a mechanic.
4j25j67
Q. All right. There was only one man at the
page 69 ~ time of his accident?
A. That's right.
Q. But ordinarily there are two men Y
A. Yeah.

•

•

•

•
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~

•

•

Mr. Howell: If Your Honor please, the first 'vitness will
be a witness whose testimony was taken by deposition-Bruce
Fillmore Hale. I will assume the stand to represent him.
Mr. Sykes: \'\That is this, sirY Who are you going to readY
Mr. Howell: Bruce F. Hale, whose de bene esse depositionMr. Sykes: I object to that, sir. I 'vould like the Court to
hear me.

page 14

•

•

•

•

•

•

•

~

•

The Court: I take it, Mr. Howell, that the witness is not
here whose testimony you propose to readY
Mr. Howell: That is our understanding, if Your Honor
please.
The Court: "lhere is he and 'vhy are you using hisMr. Howell: Of course, when we took these depositions, if
Your Honor please, he was going out of the jurisdiction to
work. There had been a continuance. Mr. Sykes had an
operation. l\{r. Barr would have to report to the
page 15 ~ Court because he has been doing the trial work.
I think he attempted to see where Mr. Hale was,
and I would rather he speak than myself.
Mr. Barr: Yes, if Your Honor please. Of course, when 've
had the case first set or, rather, when it was set the second
time, a good many of the members of the crew were leaving
for the Ambrose Lightship job and the trial date would fall
during the period 'vhen certain men1bers of the crew would be
up there on that job and unavailable. Mr. Hale was one of
those parties. We took his de bene ·esse deposition for that
purpose. However, in light of the continuance and the conclusion of the Ambrose Lightship job, under normal circumstances, it 'vould not have been necessary, but immediately
after the Ambrose job or just before the completion of the
Ambrose job, I had occasion to call Mr. Hale. I called his
wife to find out if she had heard from him· and when he would
be back, if she had any idea. She advised me that Mr. Hale
would be in from the Ambrose Light job in about a 'veek and
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that they were preparing to move back home to Indiana. They
have been in this area, I think she said, for about three years
and that they wanted to go back there. He was working on
some steam generators in a quarry, 'vhich he had done before
coming here. When I spoke 'vith him, if Your Ronpage 16 ~ or please, I think it 'vas probably July or maybe
August. They were in the process of packing then.
He was home from the Ambrose Light job, and they were in
the process of packing and moving at that time. So my last
contact 'vith Mr. Hale was at least two months ago, and they
were in the process of packing to move to Indiana at that
time. So so far as I know, they have gone back home to Indiana. That was the advice given to me at that time.
The Court: All right, Mr. Sykes.
Mr. Sykes: If Your IIonor please, m) objection to the deposition is purely this: It does not comply with the statute. The
statute says, if the deposition is taken for use at trial, it
should be filed by the reporter with the clerk, and this never
has been done, sir.
1

page 17

•

•

•

•

•

•

•

•

•

•

~

Mr. Sykes: Judge, it is Section 8-314, sir. Judge, I might
say to the Court that I have had this very question up in
Judge Jacob's court. I 'vas on the other side at that time.
I was in ~£r. Howell's situation, and I had not filed it with the
clerk. ,Judge Jacob ruled tl1at I could not use it under those
circumstances. The statute was very specific.

page 19

•

•

•

•

•

•

•

•

•

•

~

The Court: I will make it P-1, this deposition, and say that
this deposition, as tendered to the Court by counsel, will not
be received as tendered by counsel.

•

•

•

•

•

The Court: Now, I think, just for the sake of moving the
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matter along, I would take the view that if Mrs. Browning
or any other reporter tendered to the Court-

•

•

•

•

•

The Court: -whoever the reporter rnight be, tendered to
the Court the deposition and with the certification
page 20 r that this was correct, that that person took it,
then the Court would think it fell within the statute.

•

•

•

•

•

The Court: No, whoever is the reporter. I think that the
la'v says that the reporter has to-Mr. Sykes' point, we will
accept-! will accept the point he makes-that the reporter
then tenders it to the Court-and it does not say when it
has to be done, l\fr. Ho,vell. I will say that 'vhen the reporter
comes in-he's got records, and so forth-if he tenders a copy
and says, "This is correct," I am going to take that, absent a
showing it isn't correct, do you understand Y
Mr. Howell: Yes.
The Court: On the other hand, if it had been sealed and
filed over here earlier, that 'vould be another thing, but you
can't do that now, but if the reporter comes to court and says,
"Here's the ach1al record I made of those proceedings," I will
accept that under the statute and Mr. Sykes can have his
objection.

•
page 21

•

•

•

•

~

EDWARD E. DUKE, called as a witness by and on his own
behalf, previously duly sworn, was examined and testified as
follows:

page 23

•

•

•

•

•

•

•

•

•

•

~

Q. ~fr. Duke, when did you first go to work for TidewaterRaymond-Kiewit Y
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·A. When they were preparing the Big "D" to set the Chesapeake towers off Virginia Beach in the Atlantic Ocean.
Q. And who gave you your orders to report aboard that
vessel?
A. A<Ir. Fischer.
Q. Will you give us Mr. Fischer's first name?
A. Norman.
Q. Now, at the time that you received your orders in that
regard, did you receive knowledge as to the extent of your
work on the Big "D" Y
A. How's that Mr. Ho,vell?
Q. Did you receive knowledge as to the extent of your
work on the Big "D" Y
A. Yes, sir, I did.
Q. Tell us what jobs you were told you 'vould be working on.

•
page 24

•

•

•

•

•

•

~

•

A. Oh, I'm sorry. I was told tl1at this one would be at the
Chesapeake towersQ. All right.
A. -the first one.
. Q. And when, if at all, did you receive knowledge as to the
second project?
A. After 've had been out to the Chesapeake towers, I 'vas
told that I 'vas given "satisfactory" with my work and that
I could work the other tower.
Q. Were you told where the other tower would be constnlctedT
A. Off Manteo, in the ocean out there.
. Q. All right, sir. And tell us 'vhere the Big "D" was 'vorking-what body of water, when you first went aboard her or
-not when you first went aboard her-I 'vant to ask vou
where the first construction job was, the one you call ·the
Chesapeake job.
A. It was off Virginia Beach.
Q. Do you know what body of water you were in Y
A. It was in the Chesapeake Bay.
Q. How many miles offshore?
A. Thirteen mile, I think they called it.
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•

•

•

•

•

•

•

page 29 ~

•

•

REDIRECT

E~l\UNATION

By Mr. Howell:
Q. I hold in my hands a cardboard model that is solely for
the purposes of demonstrating the general functions of the
barge that youA. Yes, sir.
Q. -prepared.
A. That was my model.
Mr. !-lowell: We refer to it as Plaintiff's Exhibit 2 for
identification.
The Court: .All right. For identification, it is P-2.

page 30

•

•

•

•

•

~

•

•

Q. }fir. Duke, can you give us the general length of the
barge Big "D" in a fore and aft direction?
A. J\£r. Howell, I couldn't be sure orQ. Can you estimate the length for us?
A. I would say the length of the Big "D" was somewhereseventy-five-between seventy-five and a hundred-foot in
length.
Q. .All right, sir. And can you give us your estimate of the
distance from port to starboard-from the left side to the
right side?

•
page 31

~

•

•

•

A. -the width of the Big "D" was roughly between forty and fifty feet .

•

•
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Q. I want to ask you-I want to stop just a minute-how
many grades did you go in school, Mr. Duke?
A. Into the fourth.
Q. The fourth grade. N o,v, I want you to relate to the jury
the equipment that was on the barge Big "D," the general
equipment and the purpose of the barge; and in doing so,
merely for the purposes of demonstration, you may refer to
the model that you have fixed up for us.
A. Well, I designed this model to explain it better than I
could tell it.
Q. All right, sir. Now go ahead and explain it.
A. This is the compressor house which the four generator
units set on.
Q. All right.
page 32 ~ A. Those generator units supplied air and furnished air for these four grippers and jacks while
they were in operation .

•

•

•

•

Q. All right. Now, will you put an "S" where the stern of
the barge was Y Which end was the stern?
A. Stern (indicating).
Q. You considered the stern up that end or down here
where the compressor houseA. They are-they towed the rig from this end, correct Y
Q. I don't know. I am asking you. When the men were towing-or at least you-was your compressor on the stern or
on the front part?

page 33

•

•

•

•

•

•

•

•

•

•

~

A. The compressor end was on the end that the barge
towed. Now-

•

•

•

•

Q. Can you tell us how many compressors were
•
page 34 ~ in the compressor house Y
A. Yes, sir, there were four.
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page 42

•

•

•

•

•

•

•

•

•

•

~

Q. Mr. Duke, ever mindful of the necessity to keep your
voice raised, 'vhat was the purpose and function of the compressors within the compressor house Y
A. They pump air for the spuds and operation of the jack
on the spuds.
Q. All right, sir. Now, will you, at this point, explain the
function of the spud? You may demonstrate by use of the
model. You may relate, if you will, sir, how the spuds are
activated. Tell the jury in lay language so that you can do
your best to get them to understand the operation of the
spud, the grippers, air hoses andA. Well, when this rig is pulled to the site where they're
going to use it, on this control panel hereQ. Now, when you say "this control panel," put a little
"P" so that will be meaningful.
A. ('Vitness complies with request.) This control panel has
these hoses running to this jack mechanism to operate it, like
you have right here (indicating).
Q. Now, I show you a photograph which I refer
page 43 } to for identification_:_
The Court: 6.

•

•

•

•

•

A. That is an operating panel.

•

•

•

•

•

•

•

•

•

•

page 45 }

Q. I show you, for purposes of identification a
page 46 } photograph that is being referred to as Plaintiff's Exhibit 7, and ask you what structure that
photograph shows Y
A. That is the jack with the spud.
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Q. All right, sir. Now, ·will you-that's all. You can just
put a hole, if you will, through the spud, and for the purpose
of clarity, just write s-p-u-d by that hole .

•

•

•

Q. Now, Mr. Duke, using your model, tell us how the spuds
work and the grippers worked.
A. "When tlris was towed to tl1e area of \Vhere they were
going to do the jobQ. Look at the jury.
A. -at the site, these spuds 'vere hanging a short distance-

page 47

~

•

•

•

•

A. These spuds were hanging a short distance belo'v the
bottom of the barge. These grippers were holding the air.
This pencil marks that I have here show the grippers, three
at the top and three at the bottom.
Q. What were the grippers made out ofY
A. They were made out of heavy rubber.
Q. .All right, sir.
A. And in order to jack this barge up on these spuds, it
had four-these represent the large bands that were fastened to this deck and the top section of the jack that carried
the barge as the spud jacked it from the ocean bottom, and
these little white cylinders here I put for the cylinders-white
tubes, rather, for the cylinders of the jack, and this is the
housing of the jack. In other words, when this section-when
these two sections are completely jacked together, this cylinder returns into this section here. Then it's ready for jacking on an upstroke, which you would supply your air on this
lower section of grippers and release it on the top and as
these cylinders here came out of this jack housingQ. .All right, just one minute. I am going to let you put
the letter "A" on the jack housing. The portion
page 48 ~ where you put your finger there, when you talk
about the jack housing, put the letter "A."

•

•

•

•

•
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A. Now, as I was saying, gentlemen, when the
air is applied to these grippers to make them fast
to the spud, then the air on this gripper is released. This lower gripper holds your weight on your spud
and these carry the support of your load. As these cylinders
come out, they shove this up with no air here and with air
there. After you jack this out-I think it's an eighteen-inch
stroke, to be exact, that this jacks-then you apply your air
to this gripper and release this bottom gripper and retract
this one back up. The air pressure forces these cylinders back
into here for another jacking. That's the way it's jacked up
from the ocean bottom on these spuds.
page 49

~

•

•

•

•

•

Q. Now, Mr. Duke, I want you to describe in detail the
compressor house with relation to its structure and the way
it was tied into the deck.

•

•

•

•

•

A. The compressor house-this is the front of
the compressor house. It had two large doors from
the front, and this was the end of the compressor
house, but this compressor house, as you will notice on my
model here, is what Mr. Howell was explaining about, about
the nontight deck, which it did not have. That was my idea
of this vent right here. This was the rear of the compressor
house. It had two doors on the rear that were smaller than
the front, and this decking on the back here was also nontight.
page 50

page 54

~

•

•

•

•

•

•

•

•

•

•

~

Q. 'What does the photograph show with relation to the
structure of the compressor house as it ties into the deck?

•

•

•

•

•
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A. Well now, this is right-that it was the end that I was
hurt on.
Q. I understand that, but what does it-well,
page 55 ~ let me ask you this question : Can you tell me
about how far it was from deck level-

•

•

•

•

•

A. About five or six inches, to the best of my memory.

•

•

•

•

•

Now, I wish to show you a photograph which is being referred to for identification as Plaintiff's Exhibit 9, and I
want to ask you, from a struch1ral standpoint,
page 56 ~ what it reflects. You may hold it in your hand and
relate 'vhat it's showing.

•

•

•

•

•

Q. All right. Now, is the quick action valve that you were
attempting to activate shown in that photograph?
A. Yes, sir, it is.
Q. If you will, put a hole through the valve that was involved in your accident.
A. (Witness complies 'vith request.)
Q. All right, sir. Just on the back of that, if you will put
v-a-1-v-e-v-a-1-v-e, at the hole that shows the valve.
A. (Witness complies 'vith request.)
Q. All right. Now, just lay that picture down just a moment. Now, I want to show you a photograph that is referred to for identification as Plaintiff's Exhibit
page 57 ~ 10, and I want to ask you what area structuralwise is shown? In other words, is it generally
the same as shown in the area-same as inA. That is right.
Q. -Plaintiff's 91
A. That is right.
Q. All right. What, if any, difference is there in the position of the valve between Plaintiff's 9 and Plaintiff's 10 for
identification Y

•

•

•

•

•
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page 59

~

•

•

•

•

•

Mr. Howell: All right, sir. I think, at this point, we ought
to offer in evidence Plaintiff's Exhibit 10 that shows-

•

•

•

•

•

Does that picture show the valve that you were attempting
to activate at the time of your injury?
page 60 ~ A. That shows it.
Q. All right. Using this small paper clip, would
you punch a little hole right beside the valve. I don't want
you to destroy the valve. We have a small picture. It's tough
paper.
A. (Witness complies 'vith request.)
Q. Okay, sir. Now, just put v-a-1-v-e on that hole on Plaintiff's Exhibit 10.
A. (Witness complies with request.)
Q. Now, J.\!Ir. Duke, as you approached this valve on the
day of your accident, will you relate to the jury the position
that the valve 'vas in at the time that you approached it?
A. The valve was in a closed position at the time I approached it.
Q. All right, sir. And when it is in a closed position, is
there any comparison between the closed position of the valve
as you observed it, as you approached it on the day of your
accident, and the position reflected by the photograph that
has been offered in evidence as Plaintiff's Exhibit 107 Look
at that carefully and tell me what that sho,vs.
A. This sho,vs the valve in the position that it was before
I got hurt.
page 61 ~ Q. All right, sir. Now, I want you to go back,
if you will, to Plaintiff's Exhibit 9, and examine
that photograph as it reflects this valve and tell us what
position the valve is in as shown in Plaintiff's Exhibit 9.
A. Exhibit 9 shows this valve open.
Q. And what is the effect of an open position 7 What is the
effect? What was the effect of an open position on the hose
connected to the valve on the day of the accident? What
would happen when it was in an open position 7
A. \Veil, we had air pressure on the tanks. With the hose
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in an open position and not hooked to the jack, is this what
you meanY
Q. I just want to know what happens when the valve is in
an open position.

page 62

•

•

•

•

•

•

•

•

•

•

r

A. You get 350-pound pressure of air.

page 65

•

•

•

•

•

•

•

•

•

•

r

Q. Mr. Duke, I want to show you these photographs to
identify them. I now show you Plaintiff's Exhibit 13. What
does that reflect!
A. That reflects the Big "D."
Q. Where is she Y
A. In the Elizabeth River; afloat in the Elizabeth River.
Q. All right. During the time that you were working there
in March and April of 1966, will you relate what you saw
with respect to river traffic Y
A. Oh, there was-the river was alive with boats.
Q. And will you tell us the different kinds of boats that
would use that portion of the river 7
A. Just large tugs towing large barges, large yachts and
small yachts.

page 66

r
•

•

•

A. And some tankers.
Q. Talking about oil tankers Y

•

•

•

•
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By the Court:
Q. Before you leave that, was that where the Big "D" was
moored at the time that you were injured, 1\ir. Duke?
A. Yes, sir, it ,yas, Your Honor.

•

•

•

•

Q. Now, 'vhile we are on this phase of the case, what was
the condition of that river with relation to a tide Y
A. I would say that the tide in that river is three and a
half feet or maybe four.
Q. How did you board the Big "D" at the time of your injuryT 'Vhat means were used for getting aboard T

•

•

•

•

•

•

page 67 ~

•

A. They used the gangplank.
Q. All right, sir. And how 'vas the barge moored there in
the Elizabeth River? 'Vhat lines 'vere out, as you recall it,
on the day of your injury!
A. As I recall, she was secured with two two-and-a-halfinch lines that she was tied with.
·
Q. All right. Where did they run from? Do you remember
what portions of the barge?
A. They run from the stern and the bow and one on the
port-starboard, about center.
Q. Now, 'vho gave you-first, let rne ask you this: "What
were the titles of the various crew members that were working aboard the dredge-barge Big "D" during the time that
she 'vas afloat there in the Elizabeth River for the week
prior to your injury?

•
page 68

•

•

•

•

•

~

•

•

A. My title was maintaining the equipment we had running
on the deck.
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Q. All right, sir. Now, tell me the other titles of the men.

page 69

•

•

•

•

•

•

•

•

•

•

~

A. We had the fireman aboard; we had the operator
aboard; and we had the deck crew, called the riggers-in
other words, the pile driving men, but they did the rigging
work, too.
Q. All right.
A. They were aboard, and Mr. Jesse Warren was aboard.
Q. Was there a jackman aboard on Friday before you were
hurt?
A. I was aboard. I was considered as a jackman.

•

•

•

•

•

What orders did you receive from Mr. Fischerfirst, I should ask you, when you came aboard on
Saturday, where were the spuds?
A. The spuds 'vere ready, ~{r. Howell, to be set in position
as you see them here.
Q. All right. And at the time of your injury, what was
the condition with respect to the spuds? Where were they?
A. At the time of my injury?
Q. Yes.
A. They had been set in the location.
Q. All right. How many had been set?
A. They had been set on location on Saturday morning.
Q. I believe I interrupted you. I'm sorry, Mr. Duke. How
many had been set in position at the time of your injury?
A. At the time of my injury? All four had been set.
Q. All right, sir. No,v, 'vhat orders, if any, did you receive with respect to these spuds and the accessory equipment
that morning? Were you given any orders 'vith respect to
them?
A. I was told that the spuds had been put in place and they
were ready for me to hook the jacks so we could
page 71 ~ apply air to the grippers to be checked out over
the 'veekend for making the rig ready for sailing.
That was what I was told by lfr. Fischer.
page 70

~
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Q. Now, Mr. Duke, had you seen the cook come aboard during the week of your injury on that Saturday!
A. The cook came aboard, Mr. Howell, the first of the week
that I got hurt or the latter part of the week before I did.
I'm not for sure which, but it was one of the two.
Q. What, if anything, did you observe \vith respect to galley supplies that weekY
A. Well, there was quite a fe'v things being set aboard with
the crane and brought aboard. Just how much, I could not
say, but supplies were being brought aboard, making ready
for sail.

•

•

•

•

•

Q. All right, sir. N o,v, what orders-back to the line of inquiry that I 'vas on before I interrupted you-what specific
orders with respect to the air hoses, if any, did
page 72 ~ you receive just prior to your injury?
A. Well, when we were repairing these jacks, I
was ordered, after these grippers were put back in, to cut
the supply hoses aloose, the one lilre broke my leg, and lay it
down on deck for the safety of these grippers .

•

•

•

•

•

Q. All right, sir. \Veil now, would you explain what you
mean when you said he told you to break the hose aloose Y I
think that was your terminology. What does that mean in lay
terms?
A. The hose has a s'vivel coupling. He asked me to unscrew that hose at the swivel coupling-at the jack and lay
it on the deck.
page 73 ~ Q. I see. Now, who \Vas Norman Fischer? What
\Vas his position aboard this barge?
A.. Mr. Fischer was my n1aster mechanic.
Q. No,v, will you tell us which gripper, by number-referring to the numbers that you put on here, which was the first
air hose that you tested Y
A.. No. 3 was the first one that I tested-

•
A.. I tmderstand. Well, I was told the jacks were ready to
be connected. So ~fr. Fischer had told me to blow a small
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amount of air through these hoses. In case of dirt or particles, or something, due to this delicate mechanism being on the
jack, it might foul it up. It had an air plunger
page 74 ~ mechanism in it. So I was carrying out Mr. Fischer's orders in blo":ri.ng this small amount of air
through it. I took the hose in my left hand and put my left
knee on it and had the hose secured good and was safe with
the amount of air.
Q. That's what you did on that one Y
A.. That's what I did on No. 3 jack. I had no problems
whatsoever.
Q. Excuse me, sir. And what was the next spud or gripper
hose that you went to check? Which oneY
A.. I came to this spud right here, 'vhich is No.4.
Q. A.ll right, you came to No.4. Now, where was Mr. Fischer when you got to the No. 4 gripper hose Y You justA.. While I was in the process of hooking No.4 gripper hose,
Mr. Fischer, my forem~n, was standing right here, talking to
me. He wanted me to come in-he wanted me to put air pressure on these grippers and let it set over Saturday night and
come in on Sunday morning and check these grippers out up
here by an air gauge pressure. Up here, in the top of this
jack, you have ball joint valves up here. They will cut your
air off to your gripper, too. In other \Vords, you can pump
those grippers full of air with this rig up out of the water.
If you didn't have some 'vay to secure this air into
page 75 ~ this gripper, it might leak out over a period of
time and let it fall. These ball joint valves up here,
you can cut them off and hold your amount of air in there.
The next morning I was supposed to take a reading on those
valves, one ball joint valve at a time, and show on that gauge
and take that reading to see that this gripper was not leaking
and then shut that valve off and open the next valve, and on
down through the jack that away.
Q. All right, sir. No,v, when was the first time you had
ever been given an order to check these air hoses in the
manner that you have described Y Is this a routine matter
for you or how often had youA.. No, sir, I checked these hoses a lot of times. My first
time was \vhen we were making it ready for the Chesapeake
to,ver.
Q. A.ll right. Now, who gave you the instructions when vou
··
first did!
A. Mr. Fischer was still my foreman.
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Q. I am talking about as to the procedure, how to do it.
A. I had seen Mr. Fischer do that procedure and I figured
that was safe.

page 76

•

•

•

•

•

•

•

•

•

•

~

A. In my going to this No. 1 gripper-gripper-! had a
compressor in here that I had finished up on a Friday night
-was the last compressor-and I was running this compressor and checking it to see how it was operating. I went
through this compressor house door and out this door and
around this corner to hook this jack.
Q. All right, sir. Now, what was the color of the paint
that was on the deck at the time of your injury! What color
was it!
A. It was black deck paint.
Q. All right. Now, what was the condition in the compressor room on the morning of your accident!
A. Well, Mr. Howell, we had had the compressors running
there during all this work that was going on around and,
naturally, we still had some oil on deck.
Q. vVhat had you found to be the results of operating these
particular compressors Y lio'v did they react with respect
to their lubrication system-these compressors Y
A. After I had repaired them, you mean Y
Q. Yes, sir.
page 77 ~ A. The compressors were performing all right.
Q. All right. And what request, if any, had you
made with respect to additional equipment for the compressor
room before your injury Y
A. Before my injury, I had gotten after Air. Fischer about
this leaking oil condition we had in there. When these compressors were worked hard at sometimes, which they were,
this steel deck would get so hot that I couldn't stand on it
for a long period of time with my shoes on my feet. They
would burn my feet so bad through my shoes. Well, that
caused this oil, naturally, to be in a more flowing condition.
Well, these fans that-these GM Diesels drove these generators. They had no guards. So they'd blow a wide area of
oil sweep. These "H" beams that they set on, the oil would
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seep under them and seep out the end on the walkways. By
that deck being hot, it would circulate and cause the oil to
circulate 'vorse and flow worse into the walk areas.
Q. Mr. Duke, what, if anything, had you asked Mr. Fischer
for, before your injury, with respect to this condition in the
compressor room t
A. The first thing I asked Mr. Fischer was, "What about
stopping the oil leaks Y" and he said that was out of the question. I said, "Well, if stopping the oil leaks is out of the
question, what about drip pans to slide under
page 78 ~ there to catch that oil that is running out here
into the walk areas Y" He told me that was out of
the question, too.
Q. When did you first ask him for drip pans f Approximately what month and 'vhere were you Y
A. That was sometime in April when we sailed for the
Chesapeake tower.

•

•

A. Yes, sir, that is a-starboard, port, stern.
Q. All right, sir. And looking down on it, lookpage 79 ~ ing down on the deck area from above.
A. It's the area that I got hurt on.

•

•

•

•

By Mr. Howell:
Q. 1tfr. Duke, Mr. Barr has called to my attention a few
questions that I failed to cover. Getting back to
page 80 ~ the men that 'vere in the cre'v on the day of your
accident, how many of those men had been on the
previous Chesapeake job f
A. The best I remember, Mr. Howell, it's practically the
same crew.
Q. And 'vith relation to the area in which you were working-Mr. Barr feels I failed to ask this-I want to know
structurally-describe the deck from a structural standpoint.
A. 'Vell, there was nothing there, Mr. Howell, but just
plain, slick deck. There was no structural steel or nonslip
paint, such as that.
I'm sorry, I dropped right do'vn again.
Q. All right. Now, keeping your voice up, Mr. Duke, I
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want you now to describe in detail the circumstances surrounding your accident which you have testified took place
as you 'vere working on the air hose at the gripper that has
a No. 1 on it on the cardboard model. Keep your voice up and
put your attention to the jury.

•

•

•

•

•

•

page 81 ~

•

•

Q. - I 'vant you to pick us up at that point and tell us in
as much detail as you can recall what you did right up until
the time that you were hurt.
A. Well, as I was telling you gentlemen, when I left this
second-the No. 4 spud jack that I had hooked up, I 'vent
through the compressor house to check this generator that we
had running, 'vhich was the last one that we had worked on,
but this-this Saturday morning that I got hurt, they had
been picking these spuds from a side angle of this barge and
setting them into these jacks in position. Naturally, when
they 'vere picking those spuds from the side out, I'm sure
they're going to get lists in them. I had no problem hooking
these two jacks on this side, but w·hen I got to the third jack
and 'vent through the same procedure of hooking up that
jack that I did the other one, haYing this foot that I got my
leg brokeQ. vVbich one? Is that right or leftY
A. My right.
Q. .All right, sir.
A. -back up next to the end of the compressor shed, I got
a quick slip on that toe bite that I had on the
page 82 ~ deck, causing me to strike this valve and angle
that hose \Vith that amount of air and s"reeping
me from my feet and breaking my leg.
Q. .All right, sir. Now, were you conscious after this injury? What can you remember after having your leg struck?
A. I went in kind of a shock-state of shock fro1n the sound
of the air and not-after I had dropped down on the fender
system to the barge, holding on with the cable witl1 this hand.
Q. Can you remember doing that?
A. No, sir, I cannot. I don't know how I got down there.
Q. When you next had any sense of realization, where were
you. laying or where were you?
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A. I was on the fender system to the barge, hanging on
with the cable, when they came to me, and when I saw my leg
with the bone sticking through it and it had blood streaming
from it, when I lmew anything-the next thing I knew, I was
on the shore being put in the ambulance .

page 111

•

•

•

•

•

•

•

•

•

•
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RE-CROSS-EXAMIN.A.~TION

•

•

•

•

•

PROCEEDINGS OUT OF THE PRESENCE OF THE
JURY

•

•

•

•

•

•

•

•

•

•

page 116 ~

Mr. Sykes : I would like to show he has no experience as a
seaman, and I am distinguishing that between a mechanic who
works on the Big "D"-I am not ta1king about that-or maybe on some rig out in the Chesapeake Bay Bridge-Tunnel, but
I think, lacking that experience, I think the jury could properly infer from that that we would not have hired him as a
seaman and that 've were not using him as a seapage 117 ~ man. That's my position.
The Court: Mr. Sykes, maybe you can help
me with this. Suppose that he is a mechanicMr. Sykes: Right, sir.
The Court: -and suppose that, being a mechanic, the Big
"D" goes to sea. Under the definition of the Jones Act-and
he performs his duties as a mechanic aboard that vessel on
navigable waters afloat-are you contending· here that he
does not come under the Jones Act 1
Mr. Sykes: No, sir.
The Court: You are not.
Mr. Sykes : I am not.
The Court: Well, if you are not contending that, then it
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doesn't make any difference what they called him. It doesn't
make any difference what he belonged to or failed to belong
to. The sole issue here is \vhat his relation \vas to these employers and that piece of equipment, whether it he a ship in
commission or not in commission, and whether he had any
experience or \Vhether they exercised good judgment in employing a man with no marine experience is not germane to
the issue and certainly could not be passed on by
page 118 ~ this jury to say that, therefore, they could conclude that he wasn't a mariner because he didn't
have a seaman's ticket. That's not the question.
You have admitted plainly to me that if he goes to sea as a
man who's never been to sea before in his life, but he went to
sea because of his mechanical ability in a job that's called for
at sea, then he stands under the Jones Act. Therefore, I am
not going to allo\v you to bring in any questionYr. Sykes: But, JudgeThe Court: -of whether or not he's got a ticket, whether
he belongs to the l\1aritime Union or whether or not nobody
can go to sea as a mariner-they may have violated some
agreemennt they had with the union, but that still won't make
any difference.
The question is what was the relationship of this man with
his employer; and, two, with that piece of equipment.

page 129

•

•

•

•

•

•

•

•

•

•

~

Q. All right. Now, that was the first time you worked for
T-R-K. What was the next project on which you worked for
this joint venture, Tidewater-Raymond-Kiewit?
A. That was for to set the Chesapeake tower.
Q. All right, sir. And during your employment on the
\ Chesapeake tower, during what period was that? What year
was that?
A. That \Vas the first of 1955.

Mr. Howell : '65.

•

•

•

•

•
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page 134 }

•

•

•

•

•

Q. All right, sir. Now, when you left the Chesapeake light
tower and came back ashore, did you go back over to Tidewater's yard Y
A. Yes, sir, I did.
Q. You reported over there Y
A. Yes, sir.
Q. And where was the Big "D" at that time f
A. The Big "D" was afloat in the Elizabeth River at the
Southern Branch yard.
Q. All right, sir. And was she tied up to the pier at that
timet
A. The best of my knowledge, yes, sir.
Q. And this was in September of 1965 7
A. Yes, sir.
Q. Right. Now, did you assist in laying this vessel up, if
that's a good term?
Mr. Howell: If Your Honor pleaseA. Yes, sir, I did.

•

•

•

•

•

•

•

•

•

•

page 135 }

A. The vessel was tied up, Mr. Sykes, to the dock.
Q. I understand that.
A. A.nd !Ir. Fischer had me aboard, taking off some things
that had to come off, such as tools that I had on there, to go
to Yorktown job for a short period of time .

•

•

•

page 136 }

A. And he told me that we would come back
and make the vessel ready for sailing when I had
finished up there.

•

•

•

•

Tidewater Constr. Corp., et al., etc. v. E. E. Duke

49

Edward E. Duke
page 138 }

•

•

•

•

•

Q. Then you were on your way up to Yorktown t
.A. That's right.
Q. Now, when did you next see the Big "D" Y
.A. I was told to report back to the Big''D" the middle of
March-latter part of March, I believe.
Q. That's the following yearY
.A. .Around the middle of March, the same year.
Q. Well, it would have.A. The following year was right.
Q. The following year?
.A. Yeah.

•

•

•

•

•

.A. Yes, I was told to report back to the crew.

•

•

•

page 140 } By !fr. Sykes :
Q. N o\v, Mr. Duke, when you reported back to
the Big "D," she was still in the same place where you had left
her the preceding September, was she not?
.A. She was afloat in the Elizabeth River.
Q. All right, sir, but you didn't answer my question. The
Elizabeth River is a rather sizeable body of water. My question 'vas, 'vas she still tied up at the same spot where you left
her in September Y
.A. She was there, yes, sir.
Q. Same spot. .All right, sir. Now, when you reportedA. Now, I couldn't say the same spot, lVIr. Sykes, in feeling
that I was telling yon the truth. They might have shifted it
down the dock, for all I know.
Q. Well, did it generally seem about the same spot?
.A. I'd say it 'vas in the Elizabeth River at the yard.
Q. .At the yard. And 'vhen you reported aboard in March
of 1966, what job did you undertake? "'iVhat were you told to
do?
.A. I was taken aboard by Mr. Norman Fischer.
Q. Now, let's get !fr. Fischer straight. Who is
page 141 } !fr. Fischer?
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A. Mr. Fischer was my foreman.
Q. Was he the mechanic supervisorY
A. He was-that's right, the mechanic supervisor.
Q. All right, sir.
A. In other words, they called him the master mechanic.
Q. Master mechanic. And when you went back to the Big
"D"-now, you had been working off on another job. When
you went back to the Big "D" in March of '66, in what
capacity were you employed on that occasion Y
A. Mr. Fischer told me that I would go back to the Big
"D" like I was when I left.
Q. All right, sir. But my question is very simple. Were you
being hired as a carpenter, as a mechanicA. I was being hiredQ. -as a rig operator or as a fireman or just in what
capacity?
The Court: Don't answer. Just a moment.
Mr. Howell: If Your Honor please, I feel the witness has
answered the question-that he was told to go back and do
the same thing he had done before.
The Court: ~fr. Sykes-well, are you able to
page 142 ~ answer the question, :A:Ir. Duke Y
The Witness: SirY
The Court: Are you able to answer that question Y
Read the question back to him.
(The reporter then read the question commencing on line
15, page 141, and ending on line 19, page 141.)
The Witness: As a mechanic.

page 143

~

•

•

•

Q. All right, that's good enough. Now, Mr. Duke, we've gotten into this position: You have been rehired now or you are
going back on 1\farch 15th on the Big "D". You had been off
on another job ; they rehired you as a mechanic; you told us
your rate of pay.
Were you to eat aboard the Big "D" during this period that
you were going to work on her?

.I
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A. Mr.-

Q. While she was at the yard, I am speaking of specifically.
A. While we had been making repairs in the yard, Mr.

Sykes, we did not sleep on the Big-we did not eat on the
Big "D."
Q. So during the repairs in the yard, you brought your own
lunch, is that right, if you wanted lunch 7
A. That's right, I brought my own lunch.
Q. And you went home each night to sleep?
A. That's right.
Q. All right. And how n1any hours did you work each day,
Mr. Duke?
A. Some days we worked twelve and some days we'd work
longer.
page 144 ~ Q. I see. Some days less f
A. Yes, some days less.
Q. So there was just no specific length of time, depending
upon the work to be done; is that what you're talking about 7
A. No, they had a specific time that the work would be done
according to ~Ir. Hartman-what Mr. Hartman told me. Mr.
Hartman told me that we had a schedule to ]eave on and we
had to make ready to meet that schedule.

page 145

•

•

•

•

•

•

•

•

•

•

~

Q. Now, Mr. Duke, after you went to work on March 15th,
or thereabouts, the middle of March, what type of work were
you and the other men 'vorking aboard the rig-what type of
work were you doing?
A. Mr. Fischer asked us to get the jacks ready for the first
job.
Q. That was the first thing you did?
A. That is right.
Q. And what did that encompass? What did you have to
do-you and the other men have to do in order to get the
jacks ready?
A. We had to pull the grippers from these jacks
page 146 ~ and clean the-the sections that the grippers
went back into and paint them and check the
grippers and put them back.
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Q. And how long would it take you, normally, to do a job of
that type! How many men were working on it, incidentally,
before you answer my first question 7
.A. I think it was myself and two colored fellows working
on it. Three, I think it was now. Three.
Q. Three of you. And how long did it take you three men
to take off the grippers and clean things and put them back?
How long-how big a job was that!
.A. We took the grippers out with the crane. It didn't take
too long.
Q. .All right, sir.
.A. Put them back with the crane.
Q. Now, how about the spuds! What needed to be done
with the spuds, if you know?
A. Mr. Sykes, the spuds didn't come under me.
Q. Sirt
.A. The spuds didn't come under my end.
Q. Well, I asked you if you know. You know what was done
with them, don't you 7
A. The spuds were taken out, Mr. Sykes, and my job was
to service the grippers and I didn't have no orders on the
spuds and the spuds I do not know anything
page 147 ~ about.
Q. Mr. Duke, are you serious in saying you
don't know what was done to the spuds 7 .Are you really
serious in saying thatf
A. I heard that the spuds were lengthened, Mr. Sykes, but
I didn't have anything to do with the lengthening of the
spikes or-the spuds or taking them out.
Q. Mr. Duke, I did not ask you whether you had anything
to do with it. I know that. I merely asked you if you knew
what was done to the spuds.
A. No, I do not know what was done to the spuds.
Q. All right, sir. So you 'vorked on the grippers. That was
the first thing you worked on. Now, what other type of work
did you do from the time you started on the Big "D 7" From
the middle of March up until the time you were injured, what
other type work did you do on the Big "D ?"
A. We had some work to do on the compressors; we had
some to do on the Diesel units that drove the compressors.
Q. .All right, sir. Now, you say you had some work to do
on the compressors. What type of work did you do on the
compressors?
A. We had to renew the valves in some of them; we had to
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~

overhaul the valves in some of them, and such as
that.
Q. Well, would you say that was a right size-

able jobY
A. I have
at the tower
Q. SirY
A. I have
at the tower

did this type of work of overhauling the valves
site.
did this type of work of overhauling the valves
site out on the job.

•
page 149

~

•

•

•

•

By Mr. Sykes :
Q. How many man-hours or workdays, if you
want to put it that way, did it take you to overhaul the compressors, nfr. I>ukeY
A. The way I was overhauling the compressors practically
by myself, 'vith no help on that part of it, I 'vould say, just
overhauling the valves, taking them out and renewing the
parts and putting them back, it 'vould take me around two
days for one compressor.
Q. All right, sir.
A. On this type of work, I had no help on there. I had men
to clean them up, but so far as knowing how to fi..x the valve
like it should be to put it back, I did not have help on that.
That was what I was hollering about.
Q. Well then, how long, since you did not have any help,
did it take you to overhaul the compressors Y
A. I'd say roughly two days or maybe longer.
Q. I am not talking about the valves. You said it would
take two days to overhaul the valves. I am talking about the
compressors themselves. How long a period of time did it
take you to do that Y
A. I had two compressors that the valves had to be overhauled in and some oversize pistons put in, too. That took a
good bit longer.
page 150 ~ Q. All right. Could you give m.e some idea how
·
long it took 7
A. I'd say roughly three days.
Q. All right, sir. Mr. I>uke, maybe if I tell you what I am
after, you can help me. You were on there from the middle
of March up until April!

Yr. Howell : 23rd.
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Q. (By Mr. Sykes) -23rd, when you were injured.......
A. That's right.
Q. .And I am trying to find out what type of work you did
during that period, and I am willing to let you tell me in
your own 'vords, if you will. I a1n not trying to pull it out of
you. You told us you did two or three hours' work on the
grippers and you did a couple of days' work on the compressors.
A. Mr. Sykes, IQ. And we got about six more weeks to go-four more
weeks to go. I could take it day by day, but I'd ratherA. You told me I said, Mr. Sykes, I did two or three hours'
work on the grippers. I didn't tell you 've did two or three
hours' work on the grippers. I told you Mr. Fischer asked
us to fix the grippers first, and that's the job we done first.
Q. All right, sir. How long did that job take Y
page 151 ~ A. It took us the better part of the first week,
the week and a half that we were there.
Q. So you worked on the grippers for about a week and a
half?
A. Yes, sir.
Q. The compressors for about three days. That takes us a
couple of weeks. What else did you do Y Did you work on
the generators f
A. Yes, we had worked on the generators.

•
page 152

~

•

•

•

•

By Mr. Sykes :
Q. You say you did do some work on the generators. What type of work did you do on the generators and
how long did it take you f
A. The generators in the hold that we use for lightsQ. All right.
A. -we had to put oil seals in them, yes, sir.
Q. Now, how long a period of time did it take you to do
that workf
A. We had one of those generators down about a week because we had one we could use while that one was being overhauled.
Q. All right, sir. Now, were you doing that work by yourself, too, practicallyY
A. I had a man that was helping me unless the company
needed him for another job. If they did, they didn't hesitate
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to pull him away and leave me right there by myself. If he
got back the next day, all right. If he didn't, why, I just
worked on until he did get back.
Q. Was he a helperA. Yes, sir.
Q.-or was he another mechanic Y
A. No, sir. I would call him a helper.
page 153 ~ Q. Helper. So you did have a helper from time
to time, but they used him for other purposes; is
that what you are saying!
A. Yes, sir, whenever they got ready to pull him off, they
did.
Q. Now, how long did you say you worked on the generator f
A. I say we had this one generator down for about a week.
Q. About a week. Is there anything else you did aboard
during this period that you were getting the vessel ready to
go out on the Diamond Shoals job Y
A. Yes, sir.
Q. What else did you dot
A. The driving units that I had hollered so much about
dripping this oil in the areas where I had to walk, we had to
put two seals in the flywheel-between the flywheel and the
housing and the crankshaft on them to check the oil leaks.
Q. All right, sir. And did you check the oilleaksf
A. I was asked to cut the belts aloose that drove the
generatorQ. Mr. Dukepage 154

~

1\{r. Howell: Judge1\{r. Sykes: He is not being responsive. My
question is very simple.
The Witness: I was getting around to tell you who fixed
the oil seals, Mr. Sykes, and you won't let me.
The Court: He wanted to know whether you did or not.
The Witness: No, sir, I did not put the sea]s in. I got
Mr. Fischer's orders for the man to come to put the seals in.
I got the job ready for him.
By Mr. Sykes:
Q. You say you got the job ·ready. What did you do 7
A. I was just fixing to tell you, Mr. Sykes, when you cut
me off.
Q. All right, sir.
A. You want me to tell you now?

56

Supreme Court of Appeals of Virginia

Edward E. Duke
Q. Yes, sir.
A. I slacked the unit back and taken off the six drive belts
and cut aloose the clutch housing and helped the men out
there. That was by Mr. Fischer's-J\Ir. Fischer gave me orders to help them take the flywheel off and he put the seal in
himself.
Q. All right. ·who T Mr. Fischer did T
page155 ~ A. No, sir, Western Branch Diesel man.
Q. So they had vYestern Branch Diesel over on
the jobY
A. Yes, sir.
Q. They put the seals in?
A. Put the seals in.
Q. And when they got through, had they checked these
leaks that you speak ofT
A. He checked one, but he had to come back and put a seal
-second seal in the other one. It leaked just as bad as it
did when he put the first one in.
Q. All right. Now, after he put this second seal in, did that
correct the leakY
A. That corrected the leak.
Q. All right. Now, that was on one generator. Did they
have to put any seals in any other generators T
A. Yes, sir, down below deck. They were the ones I was telling you about a while ago.
Q. Well, how about the compressors T
A. There was only two of the compressors that had to have
the oil seals.
Q. Only two of them Y
A. Of the compressor units that drove the compressors,
only two of them.
page 156 ~ Q. All right, sir. And what type of units drove
these compressors t
A. 671 GM Diesel.
Q. That's 671 GM DieselY
A. Yes, sir.
Q. Did each compressor have a 671 GM Diesel to drive it,
sir?
A. Yes, sir, they did.
Q. And how many compressors did you have t
A. Had four.
Q. So then you had four 671 GM Diesels, right Y
A. Yes, sir.
Q. Now, did any of the oil seals have to be renewed on the
DieselsY
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A. Yes, sir, they were the ones I was just telling you were
renewed.
Q. All right. Now, of the four GM Diesels that operated
the four compressors, how many oil seals had to be renewed on
how many engines Y
A. The two that I was just speaking of, Mr. Sykes.
Q. Two of the four Y
A. Of the 671 GM's.
Q. All right, sir. Now, in order to renew the oil seals, Mr.
Duke, what do you have to do Y
page .157 ~ A. I had just told you, Mr. Sykes. I had to
slack the unit off and slip it back, take off the
belts and also the belt casingQ. Right.
A. -and slip the clutch housing back.
Q. Now, Mr. Duke, when you are doing this type of work,
what are the working conditions-now you're overhauling
these Diesels, putting in new oil seals. vVhat are your working
conditions when you are doing that type of work Y
A. I don't follow you there, Mr. Sykes-what you're getting at.
Q. Well, are you able to do that type of work without getting any oil or grease on the deck or is that a normal-or is
oil and grease on the deck a normal result of that type of
workY
A. "\Vell, Mr. Sykes, some-you're bound to get some oil on
deck when you're working on equipment. It has always been
my practice on a slick steel deck, if I'm working a piece of
equipment and if I get oil on it, to wipe it up and not walk into it and track it about. I do know that's dangerous and it's
my-I made that my practice, on the steel deck, to clean up my
oil that I make.
Q. Mr. Duke, I understand that, but I want
page 158 ~ to ask this-! want you to answer me in all
honesty, and I know you will try to.
A. I will, yes, sir.
Q. When a mechanic is overhauling a piece of equipment,
he does not stop every minute to clean up oil and grease on
the deck, does he t
A. "\\Tell, it might not-some mechanic might not, Mr. Sykes,
but if I was getting an amount of oil that 'vas dangerous
on deck, I'd be 'viping up more oil than I'd be doing work, yes,
sir, for my safety.
Q. All right, sir. So you say that when you are overhaul-
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ing a piece of equipment or assisting in overhauling, even, you
keep the grease and oil wiped up; is that right!
A. Yes, sir. I don't try to be a sloppy Joe. In other words,
if I am going to pull in a piece of equipment, I am not going
to screw the plug out of the base without putting it back or
all over the deck for me to slop in. I don't work that way,
Mr. Sykes.
Q. All right, let's pick it up fro1n there. On the Big "D,"
during the period from the middle of March to April 23rd,
you helped to overhaul two of these GM Diesels in the compressor room!
A. That is true.
Q. Did you keep the decks free and clear of
page 159 ~ oil since you were working on those!
A. Well now, Mr. SykesQ. Just answer my question. It is a very simple question.
A. I worked on one of those engines at a time.
Q. Only one of them!
A. Only one of them at a time.
Q. And on the one that you worked on, were you careful
to keep all the oil and grease cleaned up around that Diesel
engine while you were working on it?
A. If it was oil that I spilt there, Mr. Sykes, I've got to
tell you the truth, yes, sir.
Q. Well, can you overhaul a piece of equipment of that type
without getting oil on the deck1 Is it physically possibleY
A. No, sir, you cannot overhaul a piece of equipment, Mr.
Sykes, without getting oil on the deck, but you can wipe it
up. Right?

•
page 160

~

•

•

•

•

Q. (By Mr. Sykes) But you say, as you went
along, you kept the deck cleaned up Y
A. I did for my safety, yes, sir.

Q. Sir!
A. I did for my safety.
Q. For your what Y

Mr. Howell: Safety.
A. I did for my safety.
Q. (By Mr. Sykes) Then, according to you, around the
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place where you were working, there was no oil and grease
on the deck where you were working; is that right?
A. I didn't say around the place where I was working,
Mr. Sykes. I said where I was working.
Q. All right, where you were working.
A. Yes, sir.
Q. And that was around one of these General Motors
Diesels, was it not?
A. I was around one of them, but, you remember, we had
from two to three of them running fire for the rigging while
I was working on this one, Mr. Sykes.
Q. All right. But you certainly kept the area right around
where you were 'vorking free of grease and oilY
A. I did my best to. I did, yes, sir.
Q. Whose job was it to keep the grease and oil cleaned up
around those other Diesels-the other three that
page 161 ~ were running?
A. 'Vhen I had the time, Mr. Sykes, it was my
job.

•

•

•

•

•

A. In my spare time.
Q. In your spare time Y
A. Yes, sir.
Q. Were those the orders that were given to you-you only
did it in your spare time 1
A. I don't know that that-those were the orders given to
me, but I did it on the same basis as I told you. If I was
working on a piece, I tried to keep it up to the best I could
for my safety.
Q. There wasn't any other mechanic assigned to that compressor room, was there Y
A. No, sir, there was no one else assigned to it.

page 162
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Q. What was your other end of the job Y
A. With the compressors running on deck and the gen-

erators running belo'v deck and with the piece I had tore
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do,vn, I couldn't spend all my time walking the aisles that I
had to walk into that was any grease or oil there seeping
out under the unit that was running.

•

•

•

•

Q. Now, how about the Diesel injection engines, at the
places that they were working, putting in the seals on two
of the General Motors Diesels 1 Did they keep their work area
cleaned up pretty well Y
A. When they finished their work area and left, I had to go
in behind them and put the housing back. If they had left any
grease there, I cleaned that up before I started my job.
Q. I see. So it was really your job to clean up the grease,
is that right, and oilY
Mr. Howell: If Your Honor pleasepage 163

~

A. If there was any amount of danger, yes, sir.

•

•

•

•

Q. Well, Mr. Duke, after you got these General Motors Diesels overhauled, there was no specific leaking, was there Y
A. That was right at the end of the job, Mr. Sykes, just
about had everything ready.
Q. Well, it was before you got hurt, though Y
A. It was before I got hurt, that's true.
Q. That's right. So according to you, you had
page 164 ~ gotten the seals put in; you got the compressors
and the General ~fotors Diesels that operated
them-you had gotten them back in shape; the leaks had been
stopped, and I assume that you had cleaned up the oil and
grease on the floor as a result of the leakage, had you notY
A. I had not, Mr. Sykes. I hadn't got around to it.
Q. Well, on what day did you finish up the last compressor
and the last General Motors Diesel-the work on it Y
A. I finished up the last compressor? Mr. Fischer and myself, late one Friday night, and I got hurt the following
Saturday morning.

•

•

•

•

•
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Q. That Saturday morning, what time did you come to
work?
A. I came to work that Saturday morning at six o'clock.
Q. Six o'clock. And your accident happened at 1 :30 in the
afternoon; is that roughly right Y
A. That's right.
Q. So you had been on the job for about seven and a half
hours?
A. Yes, sir.
Q. And you had made no attempt to clean up the oil and
grease in the compressor room that was left as a result of
overhauling the engine Y
A. It 'vasn't there as a result of overhauling the engines,
Mr. Sykes.
Q. It was not!
A. It was under the "H" beams that the equippage 166 ~ ment was sitting on. The aisles 'vas not in oil,
but this oil was where it had been leaked under
there before the units were fixed. I hadn't had a chance to
clean that up, too. That Saturday morning I had to hook up
the jacks.

•

•

•

Q. And you say there was some oil and grease between the
"H" beams that the compressor and General motors (sic)
were setting on, right Y
A. After the units had been fixed.
Q. Right. And you say that was there before the units
were ever fixed, right?
A. That 'vas where they had been leaking, right.
Q. And how long had that grease and oil been there!

Mr. Howell: If the witness knows.
A. I said 've finished up the Diesels right on
the end of the job, ~fr. Sykes, just before sailing.
Q. Well, you say they 'vere there before you
ever finished the job, and I asked you ho'v long that grease

page 167

~
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and oil had been there prior to the Friday when you finished
up the job.
A. What I hadn't mopped up that had run out into the
aisle that I had to walk into had been there for a pretty
good while.

page 168
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Q. Mr. Duke, you told us about the oil and grease and you
did not clean it up. Let's come down to the day of your accident. You have told us, on your model, on the day of your
accident-that was Saturday, April 23rd now-how many
jacks did you hook up on that particular occasion f
A. I hooked up hvo jacks and was in the propage 169 ~ cess of hooking up the third jack 'vhen I got my
leg broke.
Q. Well, it is clear there were four there. Had you hooked
up one on the preceding day or maybe the day or two before Y
A. No, sir, I had not.
Q. SirY
A. No, sir, I had not.
Q. Had notY
A. No, sir.
Q. So these were the first three jacks that you had hooked
up; is that right Y
A. The first two that I had hooked up.
Q. SirY
A. I had only hooked up two, Mr. Sykes, and was in the
process of hooking up my third jack 'vhen I got hurt.
Q. All right. How about that fourth jackY ...Was that
hooked up by someone else, or would you know?
A. I wouldn't know.
Q. So you don't even know whether that fourth one was
hooked up at all at the time you were hurt; is that right?
A. No.

•

•

•

•
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Q. In other words, you bent down first and cracked the
valve in order to blow the dirt out of this little short piece of
hose; is that right!
A. That's right.
Q. And then after you got that piece of hose
page 171 ~ cleared of any dirt or foreign particles, you
then hooked it up to the jack; is that right Y
A. That's correct.

page 172
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~

Q. Now, Mr. Duke, when you were working on spud No.4-jack No. 4-that would be on the port side of the vessel, at
the stern-thank you, sir (addressing Mr. Ho,vell.)
page 173 ~ Mr. Howell: You're welcome.
Q. (By Mr. Sykes) -did you find any grease and oil on
the deck in the area where you were working over there Y
A. If there was any there, Mr. Sykes, I didn't see it.

•
page 175
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•

Q. Now, 1\IIr. Duke, I think you told us on direct examination that you went into the compressor room to check on the
compressor that was running; is that right!
A. That is right.
Q. And then you came out of the door, as you say, and
traced a path down between the compressor room and the
spud and stopped in roughly this location, is
page 176 ~ that-you think that's about right, sirY
A. That's right, sir; that's what I recall.
Q. All right, sir. I am going to draw a line and put "Duke"
there.
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Now, Mr. Duke, then do I understand the line that you were
going to blow out was lying on the deck?
A. That is right.
Q. Was it hooked into the valve at that timet
A. One end was hooked into the valve, next to the valve.
Q. In other words, the end over near the valve, that was
hooked?
A. That was connected.
Q. Right. And the other end, which you would normally
attach to the gripper or the jack, that was unconnected; is
that right, sir!
A. You wouldn't attach that to the gripper. You would
attach that to the supply line to the jack.
Q. To the supply line. But it would be attached in a manner such as that; is that right, sirY
A. That's right.
Q. Now, Mr. Duke, you got yourself in this position. And
did I understand that you kneeled down with-facing the
valves, with one foot extended out behind you Y
page 177 ~ Your right foot was extended out behind you over
towards the condenser room wall 7
A. Compressor room.
Q. 8irY
A. The compressor room wall.
Q. The compressor room wall. But you were kneeling and
you put your left knee-you kneeled down and you put your
left knee on the hose; is that right Y
A. That's correct, and my left hand behind my knee, holding the hose.
Q. So your left hand was over here holding the hose; is
that right?
A. That's correct, but I didn't have it completely down on
deck. It was up on this panel that shields-covers those lines
coming through deck.
Q. How high was that 7
A. I think that was around seven or eight inches up off the
floor.
Q. All right, sir. Is that this little box that's right behind
the valves!
A. That's right.
Q. It was laying across that?
A. I had the hose laying across it on the end next to the
compressor shed.
page 178 ~ Q. Right. And you mean laying across this
end here?
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A. That's correct.
Q. Came across this end and you had your left knee on it
and you're holding it with your left hand, which was right
behind your knee ; is that right!
A. That's right. I had it secured just like I had the other
two that I had hooked up.

page 182
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By Mr. Sykes:
Q. Mr. Duke, now you visualize yourself in that position,
or maybe you were in a more firm position than I was in. I
couldn't get in the position you said you were in, but you had
your knee down there, you were holding onto the line, you
had your right leg extended back, and then you said you
reached over to crack that valve. Is that what you said Y
A. That's correct.
Q. And when you reached over to crack that valve, did you
lose your balance and fall forward, because when I say "you
lose your balance," did your foot slip? You said your foot
slipped, did it not?
A. That is correct, and it was like instant, like snapping
your fingers.
Q. Let me-you had your foot hack and your foot slipped,
and did that throw you forward!
A. That threw me forward.
page 183 ~ Q. That put your weight against the valvef
A. Causing me to strike the valve.
Q. Sirf
A. To fall ahead, slip; causing me to fall ahead and slip.
Q. And you pushed the valve that way?
A. I didn't say I pushed it, Mr. Sykes. I struck the valve.
Q. Well, what did you strike it withY Your hand?
A. I imagine I did strike it with my hand.
Q. When you struck it with your hand or your arm or whatever part of your body you struck it with, did you push the
valve in the same direction in which your body was moving?
A. I did.
Q. So that coming back to my diagram, Mr. Duke, if you
will look .here, you were kneeling at approximately this posi-
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tion and you were reaching over to crack that valve, the one
on the far side-reached over Y
A. That's right.
Q. Your foot slipped and your body went forward Y
A. That's correct.
Q. And you pushed this valve, then, in a clockwise manner,
didn't youY

•
page 184

~
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A. This valve I got hurt on, Mr. Sykes, worked
off in this angle and on in that angle, onequarter of a turn.

•

•

•

•

•

A. That was counterclockwise.
Q. Sir!
A. That was counterclockwise.
Q. So you pushed it counterclockwise; is that right!
A. Yes, sir.
Q. That's what I am trying to say. Now, Mr. Duke, before
you answer this question, you told me you pushed that valve
counterclockwise.
A. Yes.
Q. When you push a valve counterclockwise, you close it,
you don't open it; isn't that true f
A. This valve opened that I got hurt on. Olosed here, open
there (indicating); opened down, Mr. Sykes .

page 208
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Q. Now, Mr. Duke, coming back to your accident-this will
probably be about the last question-maybe one more-coming back · to the time that you were kneeling and leaning
toward that valve and struck it in some way, what caused you
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to lunge forward 7 You had your right foot out behind you
now and you were kneeling and reaching for the valve. What
caused you to fall forward, lose your balance, if you want to
say, or any way you want to put it 7
A. Mr. Sykes, this was a slick deck there where I got hurt
-that area-and I mentioned earlier in mv testipage 209 ~ mony that these spuds have been picked-this
last spud had been picked just lil{e the other
three from the side angle of the barge that caused a rock or
tilt to the barge. It had rained that Saturday morning. We
had water in the compressor room, oil-standing on the oil
that was in there. This water was moving backwards and forwards under the edge of the shed while the spuds were being
set in place. I must have walked around there and put this
foot back into it to get the quick slip that I did, and I didn't
have no trouble on the other jacks. That's the only thing that
I can figure, Mr. Sykes.

page 210
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•

~

A. That area where I got hurt, Mr. Sykes, was used more
by traffic than any other area on that barge. Offshore used
it and that brightened the deck more by having that much
traffic on there. It was just the slickest, brightest area on
the dockpage 211

~

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

A. -on the deck.

page 217

~

Q. Mr. Duke, you have told us that sometime in the latter
part of last year-or maybe it was this vear-that you had
gotten a job with some wellpoint system. .,
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Mr. Howell : That's right.
A. That is right.
Q. (By Mr. Sykes) What particular company were you
working for at that time 7
A. VEPCO.
Q. Sir?
A. VEPCO Construction. I got that job through the rehabilitation, Mr. Whitley.
Q. And where was that particular job? Was it over at the
VEPCO plant?
page 218 } A. No, sir, it was this new shopping center
they're building over here in Oradock, off of 17
there.
Q. And you say you had a job looking after the wellpoint
system. What did that entail 7 What did you have to dot
A. Well, I had to check the pumps for my vacuumMr. Howell: It is repetitious.
A. -on the line and to see that none of my points were
leaking, and sometimes, maybe, they might leave my oil drums
in place and then, again, they might 'vork a little late and
forget about it and then I would have to work them over in
position where I do get my hose in case I had to change oil
drums, and I didn't like the idea of having toThe Court: Just stop when you have answered the question, Mr. Duke.
What else?
By Mr. Sykes :
Q. Did I understand you to say that you didn't retain that
job because it was in a wooded area and you saw some men
walking around with guns in the woods and it frightened
you just a little 7
A. I was back off from the main highway, Mr. Sykes, I'd
say about a mile, and in the afternoon I would see these colored fellows going back into this-

•

•

•

•
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~

•

•

•

•

•

Q. (By Mr. Sykes) Do I understand, 1Yir. Duke-and think
about it before you answer me-that, certainly, at the present
time, you are not prepared to accept any construction job as
a mechanic or crane operator that's in an isolated area? Is
that what youA . .At that time I wasn't, Mr. Sykes, no.
Q. Well, how about at the present time 7
.A. I'd say not now either.

page 222

•

•

•

•

•

•

•

•

•

•

~

The Court: Wait a minute, Mr. Duke. You said you did not
understand it. I will have the question read to you.
(The reporter read the following question:
"Question: Can you answer the question, :M:r. Duke? Do I
understand that, from now on in the future, you do not intend
to take any construction job as a mechanic or crane operator that is in an isolated area? Is that right?")
The Witness : That depends.
By Mr. Sykes :
Q. Mr. Duke, it depends on what, sir?
.A. How I make out 'vith this condition.
Q. Sir?
.A. How I make out with my leg condition. It
page 223 ~ depends on ho'v I make out 'vith it.
Q. Well, if your leg continues in its present
conditionA. If it stays, no.
Q. Sir?
A. If it continues in this, no.
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Q. In your present condition, you do not intend to take any
such job; is that rightY
A. That's right.

•

•

•

•

•

REDIRECT EXAMINATION
By Mr. Howell:
Q. Mr. Duke, on April 23rd, what was the condition of the
area of the deck with respect to the absence or presence of
depressions, indentations in the deckY
A. What was the condition of what, Mr. Howell 7
Q. Of the deck with respect to whether it was of uniform
level or whether it had any dents in it Y
A. No, the deck had some dents in it.
page 224 ~ Q. Can't hear you.
A. The deck had some dents in it, that's true.
Q. And what was the effect of having those dents 7
A. Well, they pocketed the water from the rain or anything
like that.
Q. No,v, was the rig operating on April 23rd, the day that
this accident happened Y
A. Yes, sir.

page 303
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•

~

CHARLES E. HENSLEY, called as a witness on behalf
of the plaintiff, having been first duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION

page 310
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•

~

Q. Took quite awhile Y Now, what members reported back
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aboard the "Big D" when you went aboard for the Hatteras
job-first I should ask you where was the "BIG D" when
you reported back aboard her T
A. At Tidewater's yard.
Q. Where was she, on shore, in drydock, or where Y
A. No, I believe it is called Elizabeth River down there at
Tidewater's yard.
Q. All right, sir, and was there. any work done on the hull
of the barge, itself after you reported aboard Y
A. Not to my knowledge. We were getting ready to place
the spuds, getting ready to go out.
Q. What men did you find aboard the "BIG D" when you
reported to her in the Elizabeth River that had been aboard
her when you were 'vorking out in the Atlantic
page 311 ~ Ocean on the Chesapeake tower jobY
A. About the same crew we had before as
near as I can recall.
Q. Now, during the week preceding Mr. Duke's injury did
you see the cooks doing anything about getting stores aboard Y
A. Well, as near as I can recall they had put stores aboard,
yes, sir.
Q. I am talking about galley stores now.
A. Yes.

•

•

•

•

•

•

•

•

page 313 ~

•

Q. Now, Mr. Ifensley, did you have occasion while the
"BIG D" 'vas afloat there in the Elizabeth River after you
reported aboard her to see the area of the deck that you have
testified to previously, 'vith reference to there being depressions in the deck? You stated that out on the Chesapeake
tower job you saw the area shown in these pictures and there
were depressions. Did you have occasion to see
page 314 ~ that deck while the vessel 'vas afloat there in
the Elizabeth River and you all 'vere on her getting ready to go out on the Diamond Shoals job Y
A. As near as I can recall yes sir.
Q. What was the condition with respect to those depressions, had they been removed and repaired Y
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A. Not to my recollection.
Q. Now, did you-what 'vas the status of your rig on the
day of Mr. Duke's injury!
A. We had been using the rig setting spuds in place.
Q. Was there steam up on the dredge Y
A. On the rig, yes, sir.
Q. Was there air up Y
A. Well, I think so. We had been putting them in place.
Q. Now, where were you when you first heard anything
unusual with reference to Mr. Duke's injury!
A. As near as I can recall we had just finished setting one
of the spuds and had cut loose from the spud.

page 323
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~

By Mr. Howell:
Q. Mr. Hensley, you remember the date that Mr. Duke was
injured Y Do you remember the day, if you don't remember
the date?
A. The day, yes, sir.
Q. What was the condition of the deck in the area aft of
this compressor house where the valves are located, down
five or six, seven inches off the floor, what was the general
condition of the deck in that area on the day he was hurtY
A. Well, there were oil on the deck back there back of the
compressor house.

page 325
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•

~

Q. Can you tell us whether or not the sides of the compressor house were tight with the deck or not Y
A. Not to my recollection, no, sir, not all the way around.
Q. Now, can you give us any estimate of how much clearance there 'vas between the deck and the compressor siding,
siding of the compressor house in the area where they did not
meet the deck Y
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A. Well, I know they didn't go all the wa.y to the floor in
places.
Q. Now, Mr. Hensley, can you describe for us the surface
of the deck in the area where you sa'v this mangled compressor hose when you went down to see what had happened Y
A. As near as I can recall it was a smooth deck.
Q. Mr. Hensley, to the best of your recollection did the
barge "BIG D" shift its position in the Elizabeth River
following Mr. Duke's injury¥ Did the barge "BIG D" shift
that next week!
A. To my recollection we went over and got
page 326 ~ ready to pick the jack up.
Q. How 'vas the barge maneuvered to that position?
A. They jacked the spuds up out of the water and put a
tugboat onto the side of it and towed it over to the site.
Q. Can you tell me how you got out to the Diamond Shoals
out there in the Atlantic Ocean Y
A. By boat.

•

•

•

Q. Who rode the barge out to the site, Mr. Hensley!
A. As near as I can recall the jack man and myself.
Q. Was there a jack man aboard on the Saturday that Mr.
Duke got hurtY
A. That I am not sure.
Q. What is the name of the jack manY
A. Johnny Basnight.

page 327
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CROSS-EXAl\tfiNATION

page 329

•

•

•
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•

•

•

•

•

•

~

By 11{r. Sykes :
Q. What did that wallnvay consist of?
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A. Well, it was beams and boards across these beams going
up onto the barge.
Q. And one end of these beams or boards was laid on
whatY
A. On the bank and the other on the rail.
page 330 ~ Q. So this walkway that we speak of is just a
series of boards that you boys use to walk from
the bank onto the rig; is that right?
A. That is right.
Q. And you say there were a series of two or three or four,
maybeY
A. Two, more than two-I don't exactly know the number.
Q. But several Y

page 331
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•
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•

~

Q. Would you describe this walkway or gangway Y I am not
trying to confuse anything. I just 'vant to Imow what you
boys walked on from the shore to the boat.
A. All I can say is just a gangway to get from the shore
to the boat.
Q. Are you talking about two or three boards laid side by
side or a gangway the type you use on big ships Y
A. Well, it is not exactly like a big ship, but it is similar
to that that we walk aboard on.
Q. Did it have rails 7
A. Yes, sir.
Q. And one end on the bank and the other on the ship, on
the "BIG DY"
A. That is right.
Q. And you walked aboard in that manner?
A. That is right.

•

•

•

•
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page 332 }

•

•

•

•

•

Q. And once you got in the whirley what did
page 333 } you do Y You went to work at 8 :00 o'clock. Up
until the time J\ilr. Duke was hurt what function
did you perform in the whirleyY
A. I don't remember the number we had done in the day
before, but what we were doing was putting these spuds in
place, the rig.
Q. And where were the spuds at the time that you started
your lift?
A. As far as I can recall they were on the barge.
Q. And as rig operator you were lifting them from the
barge and setting them in the wells; is that right Y
A. That is right.
Q. Now, Mr. Hensley, I have gotten you in the rig at 8:00
o'clock, and you spent the time picking up the spuds and putting them in he wells. Did you spend all of the morning doing
that! 'Vere you in the cab of this whirley all during the
morning!
A. As near as I can recall I was, yes, sir.

•

•

•

•

•

•

•

•

•

page 336 }

Q. Now, Mr. Hensley, Mr. Howell asked you on direct, during this period of overhaul, from the middle of March and I
am speaking of the Hatteras job now, as you referred to it,
getting this piece of equipment ready to go out to the Hatteras job, and when did you report for the job really?
A.· I don't remember the date. I don't recall the date, but
whenever they got ready to go to the job I was
page 337 } called to the job, I will put it that way.

•

•

•

•

•

Q. All right, sir, now, you have told us when you reported
for that job on March 16, 1966 and during the time that the
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vessel 'vas being made ready for the Hatteras job, you said
the same crew worked aboard as 'vorked on it Y
A. As near as I can recall, yes, sir.
Q. There 'vere certainly other people who were working
besides that same labor crew, were there not Y
A. I don't know about that. The crew that was
page 338 ~ on there is the only one I know about. Like Mr.
Ifartman, 1\{r. Warren, and the pile driver men,
I believe, they are called riggers.

page 344
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~

Mr. Howell: We introduced the original deposition. l\fay I
have the original Y
The Court: Gentlemen of the Jury, you are now about to
hear a deposition. That deposition was taken of the witness
who will not be here. The testimony of the deposition will be
considered by you as if the witness were testifying here in
Court at this time. Mr. Howell will answer, reading the portions of the answers by the witness, whose deposition was
taken. Mr. Barr will ask the questions.
Proceed.
(Whereupon, the reading of the de bene esse deposition of
Bruce Filmore Hale was commenced.)

•

•

•

•

Editor's Note: "Portions of the deposition of Bruce Filmore
Hale can be found on Page 17 of this record."

•

•

•

JOHN WILLIAM FOvVLER, called as an adverse witness,
having been first duly sworn, was examined and testified as
follows:
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page 368 }
DIRECT EXAMINATION (Adverse)

•

•

•

•

•

•

•

•

page 369 }

•

Q. Was all of your total salary during the entire time-first
I would ask you, do you know approximately what date the
Chesapeake, the contract for the Chesapeake light tower was
entered into Y
A. I do not know the exact date. I have it for Diamond
Shoals there, that is what you asked me for.
Q. Just to assist, May 17, 1965 has been given as the date
that 'vork began on the Chesapeal{e light tower. Is that
approximately when the 'vork began Y
A. The 'vork began on the Chesapeake light tower in the
yard-we left on }fay 17th. I don't know exactly. I 'vould
say take about six 'veeks before that would be about the time
've actually started 'vork on it.
Q. And from that time up until the completion of the Chesapeake light tower job, which is given as August 31, 1965,
was when the tour 'vas completed Y Is that correct Y You may
check your notes.
A. The work was completed on the Chesapeake light tower
on August 31., 1965. That is the date we turned it over to
the Coast Guard .

•

•

•

•

page 372 }

•

•

•

Q. Tidewater was responsible for the promulgating of such
regulations and holding such meetings as they deemed necessary to carry out a reasonable safety program; is that right?
A. That is true.
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Q. And Tide,vater 'vas supposed to see that there would
be at least one meeting a week with the crew on the "BIG DY"
A. That is whatever our regulations say there, I handed
them to you.
Q. I don't want to mislead you. You may check.
A. That sounds about right. In other words, it is left to
the superintendent who is my man in charge. And
page 373 ~ from time to time they do have safety meeting.
We have a full-time safety director who visits
the job from time to time.
Q. Am I right in that, that at least once a week the crew
was supposed to be assembled and there would be a safety
meeting?
Mr. Sykes : Once a what Y
Mr. Howell : Once a week.
The Witness: From time to time our superintendent discusses safety m~asures as he feels necessary.
By Mr. Howell:
Q. I call your attention to requirement number 10. Does
that not say, "Hold short safety meeting approximately five
minutes weekly with he crew."
A. That is what it says.
Q. You never did attempt, yourself, to see whether these
meetings were being held, did you 1
A. Normally our safety director visits the job and he may
have them more often than that. I can't honestly answer
your question.
Q. You don't know whether the superintendent-who was
superintendent on this job 7
A. Mr. Hartman was our superintendent.
Q. You don't know whether Mr. Hartman held
page 374 ~ these meetings once a week or not, do you, of
your own personal knowledge 1
A. Of my own personal lmowledge I cannot answer your
question.
Q. And Tidewater did not have a system whereby these
meetings were being logged on such-and-such a dayY
A. To the best of my knowledge Mr. Hartman did not keep
a log. We leave that up to the superintendent on the job.

•

•

•

•

•
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page 375

~

•

•

•

•

•

Q. No,v, I want to sho\v you a Xerox copy of a contract
dated December 31, 1964 and refer to it for identification as
Plaintiff's Exhibit Number 26,-Exhibit 29 for identification.
Would you relate to the Jury?
A. I hold in my hand a true copy of the contract between
Tidewater-Ravmond-Kiewit and the U.S. Coast Guard acting for the Federal Government in this, signed by 1\ir. Angras
for the Coast Guard in this district.
Q. For which one of those light towers Y
A. This contract is for the Diamond Shoals light structure.
Q.What is the date, what is the date that the contract was
consummated for the Diamond Shoals job Y
A. The date of this contract being 31 December, 1964.
Mr. Howell: We offer that in evidence at this time and ask
that it be marked Plaintiff's Exhibit 29.
The Court: Received as P-29.
(Whereupon, the foregoing document was received in evidence and marked as Plaintiff's Exhibit No. 29.)
page 376

1

~

By Mr. Howell:
Q. When, roughly, in '64, you had not started
on the Chesapeake, had you 7
A. Yes, the contract, to the best of my memory, had been
let sometime in the late summer of 1964 for the Chesapeake.
Q. I was trying to get the date of the contract earlier and
you didn't remember. But what I am talking about is the
work, the work on the Chesapeake job didn't start until May
of '65, did it Y
A. No, this requires a little explanation. The work started
prior to that. The fabrication of the tower, itself, was started
prior to that. The mobilization or the on-site work commenced in May.
Q. Excuse me.
Mr. Sykes : Let him finish.
The Witness: Mobilization for the on-site work was scheduled in advance. We make a schedule of when we started
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fabrication work and estimate the time for the on-site work.
And we had set a date of appro:xintately May 1, 1965 to start
on-site work for Chesapeake. And we would have started
the off-site work for Chesapeake for some weeks prior to that
time.
You asked me for site dates and I don't have them.
page 377

~

By Mr. Howell:
Q. Did you assemble a crew for the "BIG D"
for the Chesapeake light tower job 7
Mr. Sykes: No evidence, Judge, that any crew was assembled.
Mr. Ho,vell : I am asking him.
~ir. Sykes : I think the crew business is something for you
and the Jury.
The Court : I think this gentleman is knowledgeable about
this enterprise and he can ans,ver that question.
The vVitness: The work force, the men who were going to
perform the \VOrl{ at the site would have started-weren't
all brought to the job at the same time. There was a considerable amount of 'vork involved. There again I would have
to say it would probably have been five or sbc weeks prior to
May 1st. That 'vould put it back in probably March. I notice
we didn't leave on May 1st. Apparently we didn't have enough
time allocated there.
By Mr. Howell:
Q. You assembled a pretty good group of men to work on

the "BIG D" for the Chesapeake job' You found them satisfactory and a pretty good, coordinated group of
page 378 ~ men?
A. Repeat that.
Q. I say, the 1nen that you got together on the "BIG D" to
build the Chesapeake light tower job, you found them to be a
pretty good group of men?
A. No question about that.
Q. You just don't go out and get just anybody to work on
the "BIG D" it is a piece of marine equipment, isn't itt
A. Well, this is a question of whether you call it marine
equipment or not.
Q. It 'vorked on the watert
A. Sometimes it was jacked out of the water. We call it a
work platform. "\Vhere it is a question of marine equipment,
that is a question for the Jury to decide.
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Q. It does floatf
A. It can be floated and sometimes it doesn't float.
Q. Does it floatf
A. Sometimes it does and sometimes it doesn't.
Q. And it 'vas floated all the way from the southern branch
of the Elizabeth River, all the way out into the Bayf
A. It was towed out there.
Q. It wasn't towed on the bottom f
A. No.
page 379 ~ Q. It just floated on the 'vater, didn't it!
A. That is correct.
Q. Just like any other barge that Tidewater has f You have
a lot of barges f Don't you all own a lot of barges f
A. I think 've own a lot.
Q. You all own a lot of tugboats, too, don't you f
A. We o'vn some tugboats.
Q. You don't have a single solitary barge that is motorpowered?
A. No,-

Mr. Sykes : Let him finish.
The Witness: I say we have no self-propelled barges.
By Mr. Howell:
Q. And all these barges that you have are pulled by tugboats, aren't they?
A. In most cases they are moved by tugboats.
Q. And the "BIG D" 'vas pulled by tugboatf
A. She was moved by a tugboat, yes.
Q. Now, my point is, that this crew that you had assembled-not cre,v, \Ve won't use that 'vord if it is offensive-the
men you had gotten together to work on the job for the "BIG
D," it was your decision that they stay together and work on
the Diamond Shoals job f
page 380 ~ A. "\Veil, yes and no. Fron1 time to time we
assembled people for a job who are available at
that particular time. In construction we may have several
jobs going and 've worked the cre,vs according to the best
we have available.
Q. All right, what I want to know is, is it here in December,
1964 you kne'v that the "BIG D" was going to work on the
Diamond Shoals job?
A. In December, 1964 we intended for the "BIG D" to go on
the Diamond Shoals job.
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Q. And the "BIG D" did work on the Diamond Shoals
job?
A. It did work on the Diamond Shoals job.
Q. Roughly, how many miles off the Atlantic coast did the
"BIG D" go to work on the Diamond Shoals job Y
A. The Diamond Shoals light tower is located approximately 13 miles from IIatteras Inlet, North Carolina. But
prior to going to the site we put the rig in-the rig did not
go directly to the site first, it made-it 'vas put in Hatteras
Inlet to reinstall the leg, or spud.
Q. Where was the spud from the time the "BIG D" left the
southern branch of the Elizabeth River until it got to this
cove in North Carolina Y
A. Where was what?
Q. Where were the spuds, how did you get them from the
southern branch of the Elizabeth River down to
page 381 r North Carolina Y
A. We towed them down.
Q. On what?
A. On a barge through the Intercoastal Waterways.
Q. Using the whirley did you lift them T
A. To install the spuds or take them out, 'vhatever the case
may be, we have always used the whirley on the crane.
Q. And that is what the whirley was doing on the southern
branch of the Elizabeth River on Friday and Saturday of
April 22nd and 23rd'
A. What is your question!
Q. The whirley was lifting spuds from the shore putting
them in position on Friday and Saturday on April22nd and
23rd of 1966 ; is that right Y
A. That would have been a part of the whirley's job. I
don't know if it 'vas doing it full-time.
Q. That was the same activity you did in North Carolina,
whatever river you were on Y
A. We took the rig up out of the ocean back up into the
calm water.
Q. What is that Sound, Albemarle-Coinjock?
A. If I had a Coast & Geodetic ChartQ. And the 'vhirley did the same thing that it had done
down here on April 22nd and April 23rd, namely
page 382 r the whirley picked up the spuds off the barge and
put them in the sockets on the "BIG D f"
A. In the wells.
Q. What did you call itT
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A. In the 'veils on the four corners of the "BIG D."
Q. Now, having assembled a group of men that were capable of operating the "BIG D" to a successful mission, didn't
you desire to keep your key men for the Diamond Shoals jobY
A. No, I can't honestly say that 've would. Certainly we
would keep some of them, but at the time I don't know, it
would all depend on what other work they 'vere 'vorlring on.
Q. Well, you kept Carlton Armstrong, didn't you t
A. Several of those pile driving men who 've felt were experienced, we wouldn't have any difference 'vhether it had
been on one job or the other. For the AMBROSE C, for example, most of these fello,vs didn't go up there.
Q. I am asking you aboutMr. Sykes : Let him finish.
By Mr. Howell:
Q. You don't know?
A. I don't kno,v. I would have to go back and look at the
records. I would say that Carlton Armstrong wouldn't be
necessary, because he worked on Chesapeake to
page 383 ~ take him on the Hatteras. We took a crew of men
that we might have 20-pile-driving men.
Q. The whirley operator is a key man, isn't he?
A. He is a crane operator.
Q. And you had Mr. Hensley on the Chesapeake job and the
Diamond Shoals job?
A. It so happened that he was available and we took him
do'vn there.
Q. Ho'v about Bruce Hale T
A. Bruce 'vas not the original fireman on the Chesapeake
job. I think you 'viii find somebody else started out there.
He has worked for us on several jobs. I know he was down at
Hatteras most of the time, but not Chesapeake the whole
time.
Q. What about Mr. Hartman, he is a key man?
A. 1\{r. Hartman is one of our superintendents.
Q. And he was on both jobs?
A. For a portion of the time. Mr. Stocker was a superintendent for a part of the time on the Chesapeake job.
Q. Floyd Hinton has worked for you how long, ten or fifteen years?
A. Off and on. All of these pile drivers worked for Tidewater for a good many years. Once in awhile they work for
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two weeks and in the case of a bridge tunnel they may stay
there for two years. They come and go.
page 384 ~. Q. I won't pursue it. When you had the crew
out there working on the Chesapeake job you had
for a number of months had the contract to build the Diamond
Shoals jobY
A. To answer your question when we started the on-site
work at Chesapeake we had to allow certain lead. And there
is a time in that contract, I can't tell you, late summer or
early fall of 1964.

page 385
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LEON J. HARTMAN, called as a witness on behalf of the
plaintiff, having been first duly sworn, was examined and testified as follows:
DIRECT-EXAMINATION
By Mr. Howell:
Q. Mr. Hartman, state your full name.
A. Leon J. Hartman.
Q. And you work for whom Y
A. Tidewater Construction Corporation.
Q. Were you the superintendent for the "BIG D" when she
worked on the Chesapeake tower jobY
A. Yes, sir.
Q. Did you call the men back when you were preparing the
Diamond Shoals job Y
page 386 ~ A. Yes, sir, most of them.
Q. Was it your desire to get as many of the
crew that you had on the Chesapeake job back on there for
the Diamond Shoals job!
A. Yes, that is correct.
Q. Did you go aboard the "BIG D" 'vhen she was down
in the southern branch of the Elizabeth River before she
left to go to North Carolina Y
A. Oh, yes.
Q. How many times did you hold a safetv meeting of the
men on the "BIG D" if at allY
·
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A. I believe I can remember one time before we went down,
a formal meeting.

•
page 388
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EMERY B. WASHINGTON, called as a witness on behalf
of the plaintiff, having been first duly sworn, was examined
and testified as follows :
DIRECT EXAMINATION

1

By Mr. Ho,vell:
Q. State your full name.
A. Emery B. Washington.
Q. What is your profession!
page 389 ~ A. I am a professional engineer.
Q. What firm are you a member of in this
area?
A. I am director of engineering of Coast Engineering, of
Coast Engineering Company.
Q. vVhat is the general character of the work engaged in by
Coast Engineering?
A. We are a firm of Naval Architects, Marine Engineers,
work as design and associated 'vith marine investigation.
Q. Would you relate the formal training you had to qualify
you for your profession Y
A. I am a graduate of Clemson University, class of 1954,
mechanical engineering. I later completed post-graduate
training at Cornell University, industrial. I am a licensed
professional engineer of the State of Virginia by written
examination.
Q. Your graduate work you took at Cornell 7 Would you
relate what courses you took in safety?
A. I received a number of courses in production engineering, industrial engineering practices, which cover in great
detail work station layouts, the type of arrangements that
you would have in any type of area where men are working,
or passing through in the course of their work.
Q. Have you performed or had any safety engineering experience with any private concern?
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page 390

~

A. By thatQ. Any business or industrial operations other

than as a surveying engineer t
A. Prior to my association with Coast Engineering Company I was employed by Minnesota Mining & Manufacturing
Company as a process industrial engineer responsible for the
equipment in major departments of this facility where safety
practices were a primary consideration.
Q. Have you had occasion to work from a professional
standpoint on industrial and various types of marine equipment that are under construction or repair for the United
States Government 7
A. Yes, sir.
Q. Mr. "\\7ashington, did you have occasion at the request of
my law firm to survey and inspect the barge, "BIG D" in
particular the area on the stern thereof, so that we can-I
want to show you Plaintiff's Exhibit 11, Plaintiff's Exhibit
14, Number 9, Number 10, Number 26, Number 28 and Number
25, Number 12, Number 8, Number 10 and an over all picture of the "BIG D" Number 13.
Now, Mr. 'Vashington, have you previously examined those
photographs Y
A. Yes, I have examined those photographs and I have
been aboard the vessel on two occasions.
Q., Have you surveyed and examined with depage 391 ~ tail particularly the area on the stern there as
·
reflected by those pictures 7
A. Yes, I have.
Q. You may refer to the photographs at any time that you
feel that it would be helpful in supplementing your verbal
testimony. I wish you would describe generally the equipment on the stern of the "BIG D" and I am particularly interested in the compressor house and the compressors contained therein.
A. Wether or not it is the stern or the bow is questionable.
But be that as it may, this end of the bargeQ. 1Vhat is the number of that picture Y
A. This is P-11. This end of the barge shown in Photograph P-11 shows the compressor house which is a metal
structure directly over the compressors that are used to
supply the compressed air to the jacks at the four corners of
the vessel. The house, it offers some degree of protection to
this equipment in that it directly covers it.
It is open on the sides, as you can see, with these windows

1

r

Tidewater Constr. Corp., et al., etc. v. E. E. Duke

87

Emery B. Washington
and these access plates which in this photograph are removed.
In addition to the compressor house there is one of the four
jacks which are used to elevate the spuds, depress them when
the barge is on station.
Q. No,v, did you examine the compressor house at the point,
at its lowest point, so that you can answer the
page 392 ~ question which is, what was the relation between
the lower part of the compressor house in certain
sections and the deck 7
A. Yes, I did.
Q. Do one of those color photographs reflect that area
you examined?
A. Yes, it does.
Q. Describe what you found there.
A. Well, the deck is continuous from a point, or the shell or
the outboard side of the vessel directly beneath the equipment installed in the compressor house. There is no physical
obstruction to passage of liquids, for instance, on the deck of
the vessel.

page 395
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Q. Mr. "\Vashington, based upon your experience, I wish you
would tell me what is the usual and customary marine practice in design of compressor-of a compressor house and the
deck foundation, therfore relating your testimony to a compressor house of the type that you surveyed aboard the "BIG

D."

A. Normal marine practice would dictate the installation
of a coaming around the equipment within the house. This
would be to restrict or confine any spillage of oil, water and
so forth to the area directly under the equipment 8Jld keep
it out of the pedestrian aisles or work areas.
Q. Would you, for the record, define the word "coaming?"
Describe what you mean by "coaming."
A. A coaming is nothing more than a wall, a partial wall,
I would say, extending various distances above the deck.
(Witness indicating.)
Q. All right, sir, now, did you examine these compressors
while you were aboard?
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A. Superficially I noticed they were there.
Q. You saw their size and the number of them Y
A. I did see them.
page 396 ~ Q. W11at is the usual and customary pertinent
·
equipment that goes with compressors of this
general type Y
A. You have always got the drive mechanism for the compressor, diesel engine, electric motors, the gasoline engine or
steam turbines, you have associated piping system that delivers the air to the point of use, filters, pressure regulators,
gauges.
Q. All right, sir, now, is there any usual and customary
pertinent equipment that is not tied into the unit designed to
collect oil on a normal operation, the lubrication droppings Y
A. I would feel that there should be a sump or coaming or
something to collect these drippings.
Q. Are drip pans used Y
Mr. Sykes: Wait a minute, your 1-Ionor, I think he is leading the witness.
Mr. Howell : I didn't mean to lead the witness.
By Mr. Howell:
Q. I am not talking about something tied into the equipment. I want to know if there is any collateral or supplementary equipment normally used with this type of operation Y
A. They may or may not. If there is a coaming it would
be restricted to the area directly adjacent to the
page 397 ~ equipment and the drip pan would not be necessary. But if the condition were such that you
were having extensive drippings and you wanted to maintain
it or clean it frequently then a drip pan would be advisable.
Q. All right, sir, now did you examine the surface and texture of the deck in the area shown, reflected by those photographs you hold, and in particular the areas around what has
been described in this case as quick action valves 7
A. Yes, I did.

•

•

•

•

•

Q. Did you make an examination of the texture of the deck,
the plating of the deck Y
A. Yes, i did.
Q. The surface of the deck Y
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A. Yes.

Q. 'Vould you describe that?
A. It was a bare steel deck composed of sheets
of steel 'velded together.
Q. Now, 1\Ir. Washington, what is customary and usual
with respect to the surface of equipment for a deck of this
sort located in the way of machinery such as is located on
this area of the deck of the "BIG D7"
A. In a vessel that would be exposed to conditions that this
would be operating in, in open water in an area 'vhere men
are working, have to 'vork because of the nature of their jobs
and the layout of equipment, on an exposed deck such as this
I feel there should be a non-skid type of surface. This could
be a deck grating, this could be an abrasive type of material,
this could be attached to the surface by an adhesive or just
some simple grit appplied with paint.
page 398

page 399
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By Mr. Howell:
Q. Mr. Washington, did you examine the valves shown in a
series of photographs here, P -9A. Yes, I did.
Q. Unless the little photograph-P-8 and P-10, describe
those valves to us and what their purpose and function was.
A. Well these are quick acting pneumatic valves which are
used to stop and permit flow of the air through the lines. They
are designed to operate in a 90-degree arc of travel from a
full-on to a full-off. They are not to be used, probably as a
throttle valve, but on and off.
page 400 ~ Q. Now looking at Photograph D-2, can you
explain 'vhat type of valve is shown in the lower
end of the picture there 1
A. Well, this is a stop valve. From the photograph I 'vould
say it is a gate valve.
Q. Is that type of valve capable of throttlingV
A. Not efficiently.
Q. All right, sir, now, can you tell me what your opinion
is as a marine engineer with respect to the reasonableness,
whether in the exercise of reasonable marine design criteria
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those valves should be located where they are and be of the
type that they aref

page 402
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A. The valves, I assume in question, are the ones beneath
the plate shown on Photograph P-9Y
Q. That is right, sir.
A. All right.
page 403 ~ Q. You may use these other photographs for
such purposes as you may desire and demonstrate
to the Jury, if you care to step down and relate to them you
may do so. If you can handle it from the chair that is even
better.
A. Well,Q. Excuse me, before you start, when you refer to a picture just look on the back and pick the number.
A. In Photograph P-9 there is shown at the upper righthand corner a control console which is in the immediate area
of this protective plate that extends across the air connections of the pipes coming from below. The larger hose here,
inch and a quarter diameter, capable of service up to 400
pounds per square inch air pressure leads to the jack. That
is shown in Photograph P-25, in this area. (Witness indicating.)
Now, as to the functions of the valves they turn off or
secure the pressure to the pipeline. In each case they are
quick-acting valves. As to their proper use in this case, if
they are being used to secure the air this is, I would say,
consistent with good marine practice. The loeation is another
question.
Q. My question is directed to the location. I think you have
given us sufficient kno,vledge on the knowledge of the air pressure and location. If you have my question in mind, fine. If
not I 'viii have it re-said. 'Ve are now at a point
page 404 ~ ·where I was questioning as to the location,
whether the location was consistent with reasonable marine design criteria.

•

•

•
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Q. I want your opinion with relation to the safety, persons
working in and using the area, eliminating the economics or
any other factors, other than the safety factor.
A. I 'vould have to say that the work station layout was
unsafe by virtue of the fact that we have in Photograph P-25
valves shown located directly on the deck that are of a quickacting type. They are of a type that can be acpage 405 ~ tuated by anyone passing by, a foot, by a piece
· of line being dragged across the deck, by any
material that would fall on this collection of valves.
Now, the pressure in use at the time I do not know. But I
know that the valves and the pipes are designed for pressures up to 400 pounds. And with that amount of pressure
and in the location there you have a potentially very serious
condition. The placement of a cable across the deck directly
under the control console, I would say is questionable practice.

•
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page 406 \

CROSS-EXAMINATION
By Mr. Sykes :

page 439
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Q. Now, on those particular valves, the day that you were
aboard and made your examination, both in April and May
of 1.967, can you tell us how the valves operated, in what
direction did they open, in a horizontal plane or in a semihorizontal plane to the deck, or 'vere they straight up and
down?
A. It 'vonld be near vertical.
page 440 ~ Q. Sir Y
A. Near a vertical.
Q. Near vertical Y
A. Yes.

92

Supreme Court of Appeals of Virginia

Captain Emerson Hayes, Jr .

•
page 466

•

•

•

•

•

•

~

•

CAPTAIN EMERSON I-IAYES, JUNIOR, the witness on
the stand at the time of recess, resumed the stand and was
examined and testified further as follows:
DIRECT EXAMINATION
By ~~r. Sykes :
Q. Captain I-Iayes, will you state you full name, sir!
A. Emerson Hayes, Junior.
page 467 ~ Q. Will you state your official position with the
United States-are you a member of the United
States Coast Guard 7
A. Yes, I am.
Q. With 'vha t rank Y
A. Captain.
Q. And will you tell us the position to 'whicyou are p
A. I am the Officer in Charge of Marine Inspection, Portsmouth, Virginia.
Q. What particular functions does the Officer of Marinenot the Officer of Marine Inspection, but the office of Marine
Inspection which you head, what functions does that office
perform!
Mr. Howell : If your Honor please, we object to putting in
the functions of the office. We are interested in a particular
vessel, a particular case.
Mr. Sykes: I was leading up to that bnt I can't ask but one
question at a time.
The Court: So you allow him to lead enough to get a function relating to the matter in controversy here Y
Mr. Howell: Yes, sir.
page 468

~

By Mr. Sykes :
Q. Would you tell us the function the office of
Marine Inspection performs Y

The Court: No, you may lead and bring it down to what
he performs. That brings it in controversy here.
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By Mr. Sykes:
Q. All right, does the office of Marine Inspection have as
one of its functions the inspection of vessels to see if they
pass certain Coast Guard requirments, sir f
A. Yes.
Q. Did the office of Marine Inspection which you now head
perform that particular investigation on the vessel "BIG D"
during April and May of 1965, sirf
A. Yes.
Q. Now, Captain Hayes, have you brought with you this
morning, as a result of a subpoena duces tecum, the records
sirY
A. Yes.
Q. Now, Captain Hayes, have you brought with you this
morning, as a result of a subpoena duces tecum, the records
of your office pertaining to the inspection made of the "BIG
D" in April and May of 1965Y
A. Yes, I have.
Q. Would you produce those records, sir Y
The Court: I believe, gentlemen, that you had agreed that
he could offer photostatic copies Y
Mr. Sykes: That is right.
The Court: Captain, have you added a photopage 469 ~ stat of that last copyY
The Witness: Yes.
The Court: You hold the originals, Captain, and let him
have the photostats.
Now you may show them to Mr. Ho,vell.
Mr. Ho,vell: If your Honor please, this objection is anticipatory. I am objecting to the relevancy of a Certificate of
Inspection that covers an inspection made in the spring of
1965, the certification is dated 14 May, 1965, and we submit
that an inspection, whatever it may be for, whatever purpose, that is made a year prior to the injury is irrelevant.
The Court: All right, sir, it will be admitted for what it
is worth. Your objection overruled and exception is noted.
Mr. Barr : Note our exception.
Mr. Howell: I heard you say it was overruled. I missed
one or two words. I don't kno'v whether you said anything
about for what purpose it is being admitted.
The Court : For what it is worth.
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D-4.
(Whereupon, the foregoing documents were marked for
identification and received in evidence as Defendant's Exhibit
D-4.)
page 470 ~ By Mr. Sykes:
Q. Captain Hayes, I will ask you to take in
your hand Defendant's Exhibit Number 4 which consists of a
series of documents and ask you to explain in general to the
Jury what those documents represent, sir. Let me ask you
first, were those documents prepared and issued in the regular course of business of your office, the Office of Marine Inspection?
A. Yes.
Q. And are they papers that are retained in your office,
sir, the originals Y
A. These are copies of the originals, yes.
Q. With that bacl{ground would you tell us what those
papers represent Y
A. The basic Certificate of Inspection certifies that the
"BIG D" 'vas inspected on the 14th of May 1965 and for a
route coastwise between Eastport, :hfaine and Morehead City,
North Carolina, that she was inspected as an unmanned seagoing barge. The period of the certificate is two years. The
certificate expired 14 May, 1967.
It lists certain equipment that she has on board, listed the
fire-fighting equipment and the boilers, the boiler that she
has on board. It also sho,vs the date she was drydocked and
the date she was built.
Q. Now, Captain, you said the certificate, primary Certificate of Inspection was issued on Mav 14, 1965Y
page 471 ~ A. Yes, sir.
·
Q. Did you also have attached certain supplementary documents and, if so, would you explain those to us Y
A. Yes, this basic Certificate of Inspection 'vas amended on
1 September, 1966 'vhen we applied a hydrostatic pressure to
the auxiliary boiler. It was subsequently stamped to show that
a mid-period inspection 'vas conducted.
Mr. Ho,vell: We object to the relevancy of any testimony
concerning hydrostatic tests of boilers. This is not a boiler
explosion case and we ask that this be stricken from the evidence, testimony about what they did test. It is not related
to the injury received by the plaintiff, Mr. Duke.
Mr. Sykes: Yes, sir.
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The Court: Okay, the hydrostatic, it is agred by counsel,
does not apply to this particular controversy.
By Mr. Sykes:
Q. All right, Captain, did you have a mid-period examination?
A. We had a mid-period inspection on 16 August, 1966.
Mr. Ho,vell: If your Honor please, I rise to
move to strike a certificate for whatever purpose
it may be that is approximately four months after
the accident occurred as not being relevant, constituting inadmissible confusion.
The Court : Overruled.
Mr. Howell : Exception noted.

page 472

~

By Mr. Sykes:
Q. Captain, you told us that you do have a mid-period
inspection; is that right, sirY
A. Yes.
Q. What is the purpose of the mid-period inspection Y
A. The purpose of the mid-period inspection is to deterine that the vessel is still in compliance with the original
certificate the terms of the original certificate issued. This
inspection was made on every vessel for which a two-year
certificate is issued, between the lOth and the 14th month
after the original certificate is issued.
Q. And then at the termination of this two-year certificate, 'vhich would be May 1967, is a new certificate issued
at that timef
A. Yes.
1\lr. Howell: Irrelevant, if your Honor please, and move to
strike.
The Court : The Jury 'viii disregard that.
page 473 ~ That is not necessary.
Mr. Sykes: All right, sir.
By Mr. Sykes:
Q. Now, Captain, may I have your-you can refer to the
original which I understand is the exact duplicate. Will you
please turn, sir, to the original Certificate of Inspection
'vhich 'vas issued on l\lay 14, 1965. And you mentioned to us
that this indicates that the vessel was an unmanned barge.
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Would you explain that to us, sir, what you meant by those
terms!
Mr. Howell: If you Honor please, I object to it as being
irrelevant, what the Coast Guard may classify the vessel as
being manned or unmanned. They are not in a position to say
how many men are on or not on. It would be irrelevant, what
in May 1965, \vhat they may have said about it being manned
or unmanned.
The Court: For what purpose do we get into whether the
Coast Guard approved it as a manned or unmanned vessel f
Mr. Sykes: lf I am privileged to speak in front of the
JuryThe Court: I don't know what the purpose is.
Mr. Sykes: We think it is a primary issue in
page 474 ~ this case, as to whether the vessel has a crew on
it. Whether this man was a member of the crew
is a primary issue and here the Coast Guard comes along and
classifiies it as an unmanned barge. That is my reason for
asking.
That is not binding on the Court, don't misunderstand.
But I think it is persuasive evidence like any other evidence.
The Court: And that is the reason? Objection sustained.
Mr. Sykes: If your Honor please, do I understand that he
is not permitted to explain what that term rneans1 That was
my question. It is in the certificate.
The Court: I am merely saying to you that you are not to
pursue that particular line of questioning for the reason that
the Court holds that what the O\vner of the vessel did or
didn't do with the vessel is not governed by what the Coast
Guard told him he could or could not do. Therefore, it is
irrelevant.
Mr. Sykes: Could I address the Court in the absence of the
Jury1
The Court: Yes, will the Jury step· in the ..Jury roomY
(\V'hereupon, the Jury retired to the Jury room.)
page 475

~

1\fr. Sykes: If your Honor please, my position
is this: The Coast Guard has classified this vessel as an unmanned vessel which means there is no crew
aboard or it was supposed to have no crew aboard.
The Court: I understand that, that there was no crew
aboard, but evidently the owners of the vessel must have
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represented to the Coast Guard that they would not have
anybody aboard.
Mr. Sykes: No, sir, you have gone beyond what the Captain was going to testify.
By "unmanned" the Captain
means, and that is what I was leading up to, his definition of
unmanned is that you will have no persons aboard navigating
this barge. It doesn't mean that you cannot have work personnel aboard who play no part in the navigation. You can
have workmen, riders aboard, riding to the 'vork site, but it
will still be an unmanned barge.
It means you have placed no one aboard who will take any
part in the navigating of the barge. We placed nobody aboard
to navigate the barge. They were permitted to ride the barge.
No members of a crew.
That I would like to bring out to the Court. I think it is
a very worthy part from my side of it.
The Court: I can see where, if you intend to show what unmanned meanspage 476 ~ Mr. Sykes; That is what I asked him.
The Court: If you intend to show what unmanned means to the Jury so that they will understand that
any of this testimony, when you have people aboard the vessel
would be in tow, you were not in violation of the law. I think
if you had said that to me I think you might show the issue by
not violating the law by having people aboard.
But is you attempted to show that the Coast Guard, having
decided that it 'vas unmanned ought to be persuasive upon the
Jury, that this plaintiff did not come under the Jones Act,
was not entitled to the benefits of the ~Iones Act, I would hold
that vou could not show it.
Do' you understand Y
}Jir. Sykes: Yes, I do. But what I wanted to show is what
the Coast Guard meant when they said, "unmanned." With
my following 'vitnesses- I can't put them on all at one time.
I am going to show that we committed no violation because
we never at any time put anybody aboard to navigate, but
merely permitted our work crew, some of them, not all of
them, some of them preferred to ride out as a passenger to
the work site. And I am going to follo'v up with evidence
that the navigation of the barge was entirely
page 477 ~ under the control of the tugboat that was a part
of our contract with the tugboat companv; that
they would navigate the barge, and, if necessary, they would
have to place people on board to navigate.
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The Court: Mr. Sykes, getting back to the distinction I
made, you would not attempt, then, to sho'v the fact that
these people were riding aboard this vessel and people did
ride aboard the vessel from time to time and live aboard the
vessel while it 'vas in navigation 1 You are not attempting
by this witness and his testimony on the question of it being
an unmanned vessel as taking the case out from under the
provisions of the Jones Act, are you Y
Mr. Sykes: No, sir, I am not doing that. That is a question
for you to decide Y
The Court: I understand. I don't mind the Captain saying
to the Jury what unmanned means as we are only concerned
about whether you have people on there to steer it or running
the engine, or to make it go. We are not concerned with the
people that take a ride on the boat. If that is what you are
going to develop that is a different position.
Mr. Howell: I am moving now to the new plateau of
approach regarding the admissibility of the very able Captain as saying what the 'vord "unmanned" in this
page 478 ~ certificate means. I understand from Mr. Sykes
that he is putting him on to state that it meant
that no one on the barge can handle the anchor or the lines
or the lights. Let us concede that that is his testimony. It
is irrelevant, completely irrelevant, constitutes prejudicial
testimony.
Because the issue is whether or not under the Federal decisions this man in contemplation of law is entitled to the
benefits of the Jones Act as a member of the crew of a vessel.
And you don't have to have a certificated vessed. You don't
have to have a marine document. You don't have to be reefing,
steering or handling the lines, Summerlin ·versus Massman
Construction Company, 199 Fed. 2nd, 715, as a plaintiff employed as a fireman on a crane and derrick, which is anchored
in the river and engaged in pouring concrete into certain
forms instant to building a bridge across the river. That is
the York River Bridge.
The Court: I asked Mr. Sykes that question. I concede
that whether the vessel is manned or unmanned is not the
test as to whether or not Mr. Duke comes under the Jones
Act. But his point, as I finally got it from him, is simply
that since the word "unmanned" is in there and
page 479 ~ since people have been riding the barge from
time to time and from place to place, and since
he wants to put this document in as a matter of evidence, he
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wants to explain so that the Jury will not feel that his employer has done anything in letting these people ride on the
vessel.
For that reason I am going to let it in.
Mr. Howell: As to that, I respectfully suggest-until I got
a little over-verbose last night and suggested that maybe the
Coast Guard would be interested in who put the lights on that
unmanned barge and so forth and so on. What I am saying,
it is prejudicial to let him say what unmanned means. He is
going to say that unmanned means no one on that boat shall
touch a light or anchor or buoy. That all they shall do is sit
on a chair on the deck or get the breezes, andjor sleep in the
beds.
The Court: I am going to tell them later by way of instruction that if he never touched a line or never pulled up an
anchor or if he never had anything to do, nevertheless under
the circumstances if he was on that boat he was under the
Jones Act.
Mr. Howell: We are going to put on evidence-we are getting off on a red herring. I am confident that somebody
turned those lights on at night when they were
page 480 ~ going down the Atlantic Ocean, and I am sure it
wasn't one of those two men. We are going to
find out in this case if they violated the Coast Guard act.
And if they did violate it I am going to report it to the proper
officials, just because we are going through all this stuff unnecessarily.
The Court : All right, bring them in.
(Whereupon, the Jury returned to the Jury box.)
(Whereupon, the preceding question was read by the Reporter.)
The Witness: The term "unmanned," as used in this certificate, means that this vessel is considered safe and suitable to
make a voyage by sea without a crew on board.
By Mr. Sykes:
Q. Now, Captain, there has been some evidence in this
case that some of the men rode the vessel from Hatteras out
to Diamond Shoals light tower site. How would those men
be classified T
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Mr. Howell: Objection, irrelevant.
The Court: Sustained. That means don't answer, Captain.
By Mr. Sykes:
Q. All right, sir.

Well, now, Captain, once this particular vessel
gets out to the Chesapeake light tower site it is
certainly true that a work crew goes aboard and works on
the vessel?

page 481 }

Mr. Howell: I object to it as already being leading.
The Court: Your witness.
Mr. Sykes: SirY
The Court: It's your witness.
Mr. Sykes : Yes, sir, I understand.
The Court : Yon can't lead him then.
By Mr. Sykes:
Q. Would the fact that a 'vork crew works aboard this
vessel at a work site, would that be in violation of this Certificate of Inspection, sir Y
Mr. Howell: I object.
The Court: Same ruling.
Mr. Sykes : If your Honor please, I kno'v the Court doesn't
have to explain its objection, but I see nothing improper to
that question.
The Court : Irrelevant.
Mr. Sykes: Just for future purposesThe Court: You understand that if you ask the question
J will overrule it.
page 482 } By Mr. Sykes :
Q. When the "BIG D" is at a work site or she
is pumped up out of the water on the caissons or spuds, is
she then considered unmanned?
Mr. Howell: Objection irrelevant.
The Court: Sustained.
By Mr. Sykes :
Q. You told us that this Certificate of Inspection was issued on May 14, 1965. Limited to the issuance of said inspection what action did the Coast Guard take, or what steps

Tidewater Constr. Corp., et al., etc. v. E. E. Duke

101

Captain Emerson Hayes, Jr.
did the Coast Guard take before it 'vas in position to issue
this certificate?
Mr. Howell: Objected to, if your IIonor please, as being
irrelevant and inadmissible. At least the Captain himself
at least supervised whatever was done.
The Court: As the question was asked, in the light of what
he has testified thus far, sustain the objection.
By Mr. Sykes:
Q. Captain, do the records of your office indicate what
action the Coast Guard took before issuing this Certificate
of Inspection on May 14, 1965 t
Mr. Howell: Objected to, if your Honor please.
The certificate speaks for itself. It is in evidence.
The Court : If you are speaking of others, Mr.
Sykes, wouldn't the simple 'vay be to ask for the other records?
Mr. Sykes: I think my mind is fairly orderly. I like to
lead up.

page 483

~

("Whereupon, the pending question was read by the Reporter.)
The Court: You may answer.
The 'Vitness: Yes, they do.
By Mr. Sykes:
Q. All right, the answer to my question, the Coast Guard
did take some action Y
A. That is correct.
Q. Was that action in the form of an inspection of the "BIG
D?"
A. Yes.
Q. All right, sir, do you have the records of that inspection,
sirY
A. Yes.
Q. Would you produce them for me, sirY
Mr. Sykes : Let the record show that the Captain has
handed me the record of inspection.
page 484 ~ Mr. Howell: Judge, I am not interested in the
record.
The Court: It doesn't matter what you are interested in.
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Mr. Howell: I object to any reference other than now being
referred to for defendant's identification, Bip, Bip and Bip.
The Court: You have three documents?
Mr. Sykes : Yes.
The Court: Identify them.
By Mr. Sykes:
Q. Captain, these three documents you have handed to me
in the form of small booklets, do they cover the inspection of
the barge, "BIG D" made by the Coast Guard in April and
May of 1965, sir!
A. Yes, sir.
Q. All right, I am going to return these books to you and
I am going to ask you to refer to them from time to time. Will
you explainThe Court: Mr. Sykes, you have not asked the usual questions that are asked under State laws fo the admissibility
of documents into evidence.
By Mr. Sykes:
Q. All right, Captain, the three booklets that I
page 485 ~ have returned to you which as yet remain unmarked, are they a part of the business records
of your office Y
A. Yes.
Q. Are they kept in the normal course of business conducted
in your office?
A. Yes.
Q. Now, would you tell us just the purport of those documents, just what they are?
Mr. Howell: If your Honor please, I object on the grounds
that the documents have not been proved in accordance with
Paragraph 8-272.
The Court: No, do you offer them 7
Mr. Sykes: If the Court thinks I have not properly
provenThe Court: Do you now offer them 7
Mr. Sykes: No, sir, Mr. Howell let me have the statute
word for word.
By Mr. Sykes:
Q. Captain, is the Coast Guard required to make inspections from time to time under Acts of Congress 7
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A. Yes.
Q. What is the inspection that your office made of the "BIG
D" in April and ~fay, 1965 T Was that made pursuant to an
Act of Congress requiring the Coast Guard to
page 486 ~ make such an inspection 7
Mr. Ho,vell: This is all irrelevant.
The Court: What?
Mr. Howell: Whether they 'vere made pursuant to an Act
of Congress. I think I could hasten things to clarify. This
statute-An official record entered therein when admissible
for any purpose may be evidenced by an official publication,
thereafter a copy attested by the officer having the legal
custody of the record, or by the deputy and accompanied with
a certificate that such officer has the custody.
For the record, w·e state that this 1965 exercise on the part
of the Coast Guard is not admissible because this accident
occurred in 1966 and, secondly, they have failed to have a
copy attested by the officer having legal custody or by his
deputy and accompanied with a certificate a~ such officer has
custody.
The Court : Could you establish the officer who has custody T He is here in person?
Mr. Sykes: Yes, sir.
By Mr. Sykes :
Q. Captain, as tl1e Officer in Charge of the Marine Inspection, United States Coast Guard, Portsmouth, Virginia, are
you the person who has legal custody of these
page 487 ~ particular records?
A. Yes.
Q. You have brought them here in ans,ver to a subpoena
duces tecum issued by the Court f
A, Yes, sir.
Mr. Sykes: All right, sir, that is all of the proof.
The Court: Do you offer them Y
Mr. Howell: We object to the relevancy.
The Court: They will be admitted.
Mr. Ho,vell: And ask the Court to show for what purpose
they are being produced, to show conditions in '65.
The Court: Admitted as D-5, D-6 and D-7.
(Whereupon, the foregoing documents were received in evi-
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dence and marked for identification as Exhibits D-5, D-6 and
D-7.)
The Court: Gentlemen, because they are official records of
the Coast Guard I assume there will be no objection of making copies and using them as part of the record.
Mr. Howell: No objection.
The Court: We will use them and return them to you as
soon as possible.
D-5, 6 and 7 admitted. There 'vas an objection by the
plaintiff and the objection is overruled and expage 488 ~ ception noted.
l\fr. Barr : Exception.
Mr. Ho,vell: I am now making a request in view of the
Court's actionThe Court: These are admitted by the Court for the purpose of showing the inspection that 'vas made at the time that
is indicated on the face of this record.
Mr. Howell: If your Honor please, I should state that at
this time I 'vould like to ask for the right to examine the witness regarding the purpose that the inspection was made. If
the inspection is for the purpose that the witness ha.s said,
then the activities of the Coast Guard for an unrelated inspection to the issue of the case would be immaterial and
would be prejudicial. These books do not permit us to crossexamine these men. These men, there is a series of men that
have initialed certain entries. e would like to find out why
they were aboard and wltat they were looking for.
We feel that only such inspections, saving our point in the
interest of time, to the issue we have raised in the case, are
irrelevant to the case. We do not kno'v "rhy, there being no
foundation laid for the books to come in at all.
page 489 ~ Tl1e Court: I will permit him to examine,
please.
Mr. Ifo,vell: Exception.

'r

By Mr. Sykes:
Q. I hand you, sir, one of the books that is labeled at the
top, "Barge Inspection Book." And I ask you to look at
that and tell me what that represents.
A. This book contains certain information about the barge,
its size, t~e date it was built, where it was built, the type of
construction and the route of the barge, the fact that it was
being inspected as an unmanned barge. And the remainder of
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the book consists of the scope of the inspection of the barge
and the equipment that we found on board.
Mr. Howell: Now, if your Honor please, we object to the
relevancy of the testimony and ask that it be stricken on the
grounds that the Captain has stated that the book shows the
result of an inspection for an unmanned barge. An inspection for an unmanned barge would not be relevant to a barge
that had people on it, whether it be for any purpose, navigational or otherwise.
The Court : Overruled.
Mr. Howell : Exception noted.
page 490

~

By

~1:r.

Sykes:
Q. Captain, without going into detail as to
the notes, 'vhat type of thing did the inspector who made
this inspection, 'vhat type of thing did he cover as indicated
by the notes, or if there 'vere more than one inspector, what
type of thing did all of the inspectors cover~
Mr. Howell: Note my objection to this whole line of testimony.
The Court: Very 'vell, it is shown by the record.
The Witness : According to the records, inspected the lifesaving equipment found on board. Do you want me to go into the particulars or just in general t
By Mr. Sykes:
Q. Just in general.
A. We inspected the life-saving equipment found on board;
inspected the fire-fighting equipment that was found on
board; they inspected the emergency equipment, in this case
it 'vas the general alarm system; they inspected the ventilation and venting of the barge; they inspected the navigation
lights and signals of the barge.
They inspected the accommodations and/or room spaces
on the barge; they inspected the auxiliary boiler
page 491 ~ on the barge; they inspected the fuel system for
this boiler on the barge ~ they inspected the machinery installation of the barge, 'vhich is broken down into
machinery, including deck and mooring.
Mr. Howell: Excuse me?
The Witness: Deck and mooring. This is on the machinery.
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The Court : Captain,_ the things that you are testifying to
are shown in the bookY The Court may hold that he may not
explain the documents but under the rule the documents are
here for whatever they are worth . .And you except to that
rule?
Mr. Sykes: There was no objection by Mr. Howell.
The Court:. He objected to the whole line taken here. On
second thought I think under the State rules the documents
come in, but for what they are worth, and no one may testify
to them under our rules.
Mr. Sykes: All right, sir. I think that takes care of that.
That particular book, anyway.
By Mr. Sykes :
Q. Now, Captain, I hand you the next document which is
"Drydock Examination Book." I wonder if you would explain
just what that book is.

page 492

~

Mr. Howell: My objection is continuing.
The Court: The Captain may now explain what
the book is for. What that book now represents will be all
you will be called upon to explain.
The Witness : The drydock examination of the vessel is conducted to determine the condition of the under 'vater body
and those portions of the vessel that cannot be inspected while
she is afloat in the water.
By Mr. Sykes:
Q. .And the result of your inspector's determination of that
particular inspection is contained in that book?
A. Yes, sir.
Mr. Howell : Just one thing, the second book, the drydock
book, colll:d we get the date Y I assume May, '65?
The Wttness: The date completed was 23 April, 1965 and
indicates a special inspection on the front on 11 May, 1965.
Mr. Ho,vell: That is all I wanted, just the date.
By Mr. Sykes:
Q. Captain, I hand you a third booklet which is entitled
"Unsafe Conditions and Unsafe Acts." .And this
page 493 ~ is dated !fay 14, 1965. Would you explain the
purpose of that book, sir Y
A. Our inspectors conduct inspections of vessels-
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Mr. Howell: We object to what generally inspectors do.
The Court: He is only explaining what is covered in the
book without reference to any specific instance. The purpose
of that book, that is all he is explaining.
Mr. Ho,vell : I assume still on an unmanned barge Y
The Court: On these three documents.
The \Vitness : Any acts, any unsafe condition or acts seen
during the inspection by the inspector are to be noted in this
pamphlet. Since many of these conditions are stereotyped
and repetitious they have printed them and leaving a blank
at the end for any others that are not enumerated in this inspection check-off list.
By Mr. Sykes:
Q. Captain, if one of your inspectors noted an unsafe condition how would he handle that situation?
Mr. Howell: Objection, irrelevant, supposition, hypothetical.
page 494 ~ The Court: Sustained.
By Mr. Sykes:
Q. Captain, from the records that you have in your possession that you have brought with you, do the records indicate
whether any drip pans 'vere required in the compressor roomY
Mr. IIowell: I object, the book speaks for itself.
The Court: I have per1nitted the books to come in. They
will go to the Jury and the Jury is quite as capable of determining what is in the books as the Captain is, since he is
limited to reporting only what is in the books.
By Mr. Sykes:
Q. Do I understand that your inspectors, when they go
aboard, do they come back and make certain specific recommendations to your office t
Mr. Howell: I object to the leading.
Mr. Sykes: All right, sir.
By Mr. Sykes:
Q. W'hen your inspectors note any unsafe condition or any
unsafe practice what action do they take then t
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page 495

~

Mr. Howell: Objected to.
The Court : Sustained.

By Mr. Sykes :
Q. You weren't aboard this barge yourself, by any chance Y
A. No.
Q. Captain, before the Certificate of Inspection is finally
issued, is it necessary for all recommendations of the inspectors to be complied 'vith, sir?
Mr. Howell : Objected to, as to what a custom or practice
may be.
Mr. Sykes: It is the practice of his office.
Mr. Howell: Can't be related, it is just an insinuation that
somebody looked at something in '65, 've don't know 'vhat.
This question requires foundations to be laid.
The Court: I think what you are saying is that are these
books the basis of a certificate f
Mr. Sykes: That is what I am trying to say.
The Court: I will permit it, the purport.
Mr. Sykes: I will put it the way the Court puts it.
Mr. Howell: We will stipulate that the books are the foundation of the certificate.
page 496 ~ Mr. Sykes: Mr. Howell, yon don't have to
stipulate. Leave me alone.
By ~{r. Sykes :
Q. Are these books the basis of the certificate that is finally
issued?
A. Yes.
Q. Is the certificate ever issued until the requirements as
set forth in the books are complied with f
A. Under certain conditions we may have minor, what we
consider to be minor items outstanding and still issue the
certificate. These minor items would be the items that were
unable to be obtained or not considered too seriously to affect
the seaworthiness of the barge.
Mr. Sykes: Your witness,

~1:r.

Ho,vell.

CROSS-EXAJ\tiiNATION
By Mr. Howell:
Q. Captain, the books are the foundation for the certificate
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and I believe you testified the certificate was issued for an
unmanned barge Y
A. Yes, sir.
Q. And anyone that went aboard her went aboard her for
the purpose of making an inspection to issue a
page 497 ~ certificate for an unmanned ocean going barge?
A. That is right.
Q. On an unmanned barge there are three criteria that
concernMr. Sykes: I think Mr. Howell is testifying.
The Court: He is on cross-examination,-if he puts a question mark on the end of itBy Mr. Howell:
Q. The three principal concerns of the Coast Guard with
reference to an ocean-going unmanned barge are, number
one, the seaworthiness of the barge itself. as an ocean-going
barge ; is that right, sir?
A. That is right.
Q. And this barge was found to be seaworthy?
A. Yes.
Q. And at any time since 1965 have you found that the
barge, so far as a floating object is concerned, was a vessel
that ·was capable of floating, proceeding in the ocean along
these ports of call set out in the certificate, is that right?
A. Yes.

page 498

•

•

•

•

•

•

~

•

•

Q. The second thing you are concerned with, any container
aboard the barge that is going to be a pressure container
such as a boiler or any container that is going to contain
air that it has been manufactured; is that right, sir?
A. This is one thing.
Q. That is the second thing!
A. That is the second you have named.
Q. And I believe the third item is to look at any valves that
are related, escape valves, safety valves, that are related to
letting excess steam get out of a boiler if too much pressure
builds up; is that correct?
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A. That is right.
Q. These are the principal three things an inspector that
is making an inspection of an unmanned ocean-going barge
is looking fort Those are the three principal things Y
A. I 'vould qualify you in one respect. I mentioned this before. Any equipment the Coast Guard finds aboard this
vessel pertaining to life saving or fire fighting, whether or
not it is required, so long as it is there it is inpage 499 ~ spected.
Q. Now, with the exception of that one qualification, that is the principal focus of an inspection on an unmanned ocean-going barge; is that a fair statement or not?
A. In this particular case we did, according to the records,
inspect the machinery and electrical system, also .

•
page 501

•

•

•

•

•

•

•

•

~

JOHN W. FOV\TLER, called as a witness, on behalf of the
defendant was examined and testified as follows:
DIRECT EXAMINATION
By Mr. Sykes:
Q. Mr. Fowler, would you state your full name, sirT
A. John \Villiam Fowler.
Q. And your age, sir?
A. Forty.
page 502 ~ Q. Mr. Fowler, by 'vhom are you presently employed?
A. Tidewater Construction Corporation.
Q. And how long have you been employed by Tidewater
Construction Corporation Y
A. About eleven and one-half years.
Q. In what capacity are you presently employed with Tidewater Construction Corporation?
A. I have the title of Division Engineer for the Heavy Construction Division. We have a Division Manager and I am
Division Engineer, and, as such, the number two man in the
division.
Q. Now, in that capacity does the barge "BIG D" come
under your supervision and possibly control T
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A. Yes, the Tidewater Raymond Kiewit joint venture work
is handled by the Heavy Construction Division.
Q. Now, will you tell us about this joint venture, TidewaterRaymond-I\::ie,vitt Could you give us a little bit of information on that?
A. Well, Tidewater-Raymond-Kie,vit was first conceived at
the beginning of the Chesapeake Bridge-Tunnel project. Certain contractors who were experienced in marine construction offshore work banded together to form a joint venture
known as TRK, Tidewater Raymond Kiewit.
Our first project was the Chesapeake Bridge-Tunnel. When
the Coast Guard offered plans \Vepage 503

~

Mr. Howell: We object to the Coast Guard
coming into the joint venture.
Mr. Sykes: fie was going to say when the Coast Guard
asked for bids on the light tower.
Mr. Howell: I don't know what he was going to say and we
object.
The Court: Start over, ask him again.
By Mr. Sykes:
Q. Mr. Fowler, the joint venture, TRK, completed the
bridge-tunnel, is that correct?
A. That is correct.
Q. What is the next project undertaken by this joint venture!
A. When the Coast Guard invited prospective contractors
to bid on the first offshore ligh~ tower we were successful,
on the Chesapeake light tower. We were awarded the contract.
We called it TRK Number Two, being our second project.
Q. Can you tell us if your records show when that contract
was awarded TRKY
A. For the first light tower Y
Q. Yes, sir, for the Chesapeake light tower.
A. I am sorry, I didn't look that up. That was asked me
yesterday. That would have been late summer,
page 504 ~ 1964, probably around August or September.
Q. All right, sir. Now, with particular reference to the Chesapeake light tower job, what was your official position with the joint venture in connection 'vith that
particular project Y
A. The joint venture Tidewater-Raymond-Kiewit, for the
Chesapeake light tower I had the title of Project Engineer.
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Mr. Liles was the Project Manager, number one man, and I
held the position of Project Engineer, number hvo man.
Q. Vlhat does the job of Project Engineer encompass Y
A. My specific duties for TRI{ 'vas to maintain liaison between the Coast Guard and the contractor, to supervise the
prefabrication of the tower that was built in eleven major
units. And my duties as supervisor consisted of supervising
-we had to design and construct a lot of special rigging for
the heavy lift. That was under my supervision.
Also I assisted the Project 1\-Ianager in the general supervision of the work, that is, inspecting the work at the site and
what other supervision would be required from the management standpoint.
I also was responsible for preparation of the construction
schedules that we would follow.
A. All right, sir, no,v, what date or approximately 'vhat
date, did you move onto the Chesapeake light tower project!
A. The on-site work for the Chesapeake light
page 505 ~ tower commenced in the spring of 1965. The
"BIG D" equipment left our yard on May 17,
1965 to go to the site of the Chesapeake light tower.
Q. Before this vessel "BIG D" actually left Tidewater's
yard in the southern branch or the inland waterways, wherever it is located, what work was necessary to be done aboard,
just generally. Not too much detail, at that time Y
A. It was necessary to outfit the rig for the project. Any
specific project has to have special equipment. And rigging,
we have certain hull reinforcements that have to be done and
special booms in the rigging and the usual maintenance items.
The equipment has to be overhauled and so forth.
Q. Prior to this outfitting or overhaul had this vessel been
laid up for a period of time Y
A. This is prior to the Chesapeake job Y
Q. The Chesapeake.
A. Yes, the vessel had been laid up since the bridge-tunnel.
It was over in Cape Charles in storage at that particular
time and it had gone to New York for a project.
Q. No,v, you told us that you n1oved onto the Chesapeake
light tower job in May of 1965, I believe that is what you
said?
A. That is correct.
page 506 ~ Q. What period of time was required to accomplish that particular job?
A. At the site on the Chesapeake light to,ver the "BIG D"
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completed its work on July 29, 1965 and returned to Tidewater's yard down on the Intercoastal Waterway, southern
branch.
Q. Tell us roughly where the yard is located, sir.
A. Our yard is located down the Intercoastal Waterway,
I guess it is eight or ten miles south of Norfolk.
Q. Is that the spot at 'vhich most of your equipment is tied
up when not in use?
A. We tie up most of our equipment when it goes out of service at our slip. We have sheltered waters and they are left
there.
Q. You told us that the "BIG D" returned to Tidewater's
yard after its work on the Chesapeake light tower on July
29, 1965. \Vhat action 'vas taken with reference to the "BIG
D" at that time Y
A. vVell, there is a considerable amount of work that has to
be done 'vhen it is taken out of service. And we had to drain
the boiler and drain allQ. Let me ask you this. Did yon contemplate taking it out
of service when it returned to the yard on July 29,
page 507

~

1965?

A. Yes, it was contemplated.

Mr. llowell: 'Ve object to such phrases "take it out of service." They can say what they did. Taking it out of service
is a word of art. They can say the facts that they did, 'vhere
they tied the barge up. Object to it.
The Court: Overrulerl.
~{r. I-Iowell : Note our exception.
By 1\{r. Sykes:
Q. vVhen the rig was returned to the yard on July 29, 1965,
you did certain things to it. "\Vhat 'vas done to it?
A. \Yell, a lot of the equipment was removed such as a large
generator and a battery of welding machines. This rig is a
work platform and as such has a lot of supplementary equipment.
Large generator, the welding machines, we had radios that
had to be removed. We drained the boiler and serviced the
cables that 'vere going to be in storage, such items as that.
The batteries 'vere disconnected.
Q. Was it contemplated that the barge, ''BIG D" would
beMr. Howell: Leading, if your Honor please.
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page 508

r

By Mr. Sykes:
Q. That the barge, "BIG D" 'vould be in storage or out of service 7

1\fr. Court: Rephrase it.
By Mr. Sykes:
Q. The return of the barge, "BIG D" to the yard on July
29,1965, was it placed in storage at that time, sirY
A. It was placed in storage in our yard, yes.
Q. .And the things that you have mentioned, were they
necessary to place it in storage?
A. They were required to place in storage.
.
Q. How long did the vessel remain in storage until it was
next brought out?
A. The vessel laid in storage until the middle of March,
1966.
Q. And in the middle of March, 1966 'vas it brought out of
storage at that time?
A. Yes, at that time we began the mobilization for the Diamond Shoals light project.
Q. Why was the mobilization begun on this particular date,
and I am speaking of ]\{arch 14, 1966 7
A. That date was established sometilne previously. We had
been awarded the contract many months ahead of that and our
construction schedule was arranged so that the most favorable time of the year for the on-site work would
page 509 r be in the summertilne. And we selected the
months of May, June and July and if it carried on
into August. So backing up from the starting date, roughly
May 1st, we Imew from past experience to mobilize the rig
would take about six weeks. So this is 'vhy 've selected the
middle of March to get her back in service.
Q. Beginning with March 14th and working up to the day
the vessel sailed, would you be kind enough to tell us what
type of work was required aboard that vessel to put her back
in service?
·
Mr. Howell: If your IIonor please, unless this witness was
there every day watching this work, this type of umbrella
question, that 'vould be hearsay. Let him first be qualified.
1\fr. Sykes: He has testified that the vessel was under his
direct supervision and control. He was directed to get it
ready.
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The Court : He can testify as to what he ought to have
done and what he observed.

By Mr. Sykes :
Q. vVill you answer the question 7
A. Yes, I could-excuse me-the amount of work to be done
was quite considerable. I brought some notes so it will
speed up things.
page 510 ~ I will enumerate. One of the major items was to
lengthen the caisson or spud. This 'vould be 100
feet long. And we had to lengthen them to 330, six-foot diameter, inch and a half wall thickness. They had to be removed
from the rig and taken over to the bank. Sandblasted them
to inspect them first, to make sure no faults. 'Ve 'velded thirty
feet sections on each of them.
It was necessary to X-ray all these 'velds to make sure they
were all right. At this time we also had to change some of our
load lines in the cranes. It was necessary to reinstall right
much of the radio equipment, some lighting repairs and electrical work that had to be done.
We had to replace two of our pump suctions, had to overhaul the jet pump. This rig that is to be used on pile-driving
equipment, it has to have jet pumps and they are built into
the hull of the barge. It 'vas necessary to reinstall a large
generator to run a battery of welding machines.
The boiler had to be checked out. We had to check the deck
engines on the barge, we had to overhaul the generators.
These were the generators built in the hull, do'vn in the hold.
It was also necessary to overhaul the air compressor.
And another major function 'vas to check the entire jacking
mechanism and the spuds. When the spuds were removed for
lengthening, there are 12 rubber grippers that
page 511 ~ hold the spuds. Each of these twelve, at each
jack, a total of four, which is a total of 48 of
these grippers had to be disconnected. And the ones that
were faulty were replaced and the wells inside of the face that
holds the grippers were cleaned and painted.
All the air lines had to be checked out to make sure that
they 'vere clean and replace any faulty ones. It was also necessary to do considerable painting on the rig. That 'vas done
at the yard in this mobilization period.
It was also necessary to install an additional sheer leg to
make a special lift. The first heavy lift could not be lifted by
the crane so we had to mount a special fixed boom with cables
to the barge.

116

Supreme Court of Appeals of Virginia

John W. Fowler
Q. About what size leg or fixed boom was that, sir Y
A. Well, this boom was approximately 150 foot long and it
was tied back to the barge with four large hvo and a half
inch cables. We were going to lift 210 tons with it so it was! guess at the base it was 25 foot wide and about 150 foot
long.
And it was necessary of course, to bring aboard supplies
that we were going to have to be using for the job, such as
oxygen, acetylene, rope and small tools, cable for shackels
and other small incidentals. Also take aboard fuel and water,
just about anything we needed. "When you are
page 512 ~ working offshore it is necessary to have everything there. You can't run down to the corner
grocery and get it.
Q. Was any work done in the compressor roomY
A. Yes, there was a considerable amount of work done in
overhauling the compressors.
Q. Would you tell us a little bit about that, just what
was done!
A. I know that some of the compressors were disassembled
and repaired, specific details I couldn't tell you. I know we
had Western Branch Diesel and some other people assist in
this work. Normally we do most of this ourselves. But when
the workload is more than we can handle we call on other
people for assistance such as electrical and mechanical.
Q. Diesel Sales & Service T
A. Western Branch, yes, and E. G. Middleton electric
people did the electric work and E. K. Wilson did some
mechanical work for us.
Q. Is there anything else you can think of that was done
during this period Y
A. I think in general-that doesn't cover everything but
that gives you the major scope of work that is done to get
the vessel ready to go to the site, remobilize it.
Q. Now, 'vhat type of 'vorlrman was required
page 513 ~ aboard in order to perform these various items
that you mentioned Y
A. It is necessary to have pile drivers. In this particular
case the pile driver would do the rigging. It. is necessary to
have mechanics, crane operators, laborers who assist in the
chores or help clean up, and so forth.
Q. All right, sir, now, during this period of time, Mr. Fowler, what size labor crew did you have working aboard the
vessel, if you can tell us, just approximately!
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A. It would vary, but I 'vould have said the crew would
have been anywhere from ten to fifteen and we might have had
as many as 25 counting some other subcontractors who
assisted in the 'vork.
Q. All right, sir, now, was Mr. Duke one of the people that
was assigned to work aboard during this period Y
A. Mr. Duke 'vas assigned to this project as a mechanic,
yes, sir.
Q. Had you kno'vn ~fr. Duke prior to this particular period
of time, sir Y
A. I had personally known Mr. Duke for some time, yes.
Q. How long would you say, sir!
A. Well, I know my first close contact with him was on the
bridge-tunnel project when we was working out there which
was '62 or '63, at least four or five years, it
page 514 ~ might have been longer, been working for us quite
awhile.
Q. What was Mr. Duke's job? What was his label, so to
speak?
Mr. Howell: Mechanic, if your Honor please, he testified
that he was a mechanic. This is repetitious.
The Court: You may answer if there is any difference.
By Mr. Sykes:
Q. What is Mr. Duke's label, or in what capacity was he
employed during this particular time Y
A. During this period of re-service and putting the rig back
in service Mr. Duke was a mechanic and his duties would be
to assist in overhauling this equipment.
Q. "When you speak of "this equipment," a.re you including
therein the compressors?
A. I mean the compressors, generator, the deck engines,
jacking equipment.
Q. Mr. Fowler, let me ask yon one thing, it almost got away
from me. I noticed when yo~ were speaking of these jacks,
and I want you to refer to tins model by Mr. Duke, I understood you to say that yon had 48 grippers?
A. That is correct, there are six upper grippers and six
lower grippers in each jack.
page 515 ~ Q. So 'vhere Mr. Duke has three there were
six upper and six lower?
A. Six upper and six lower.
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Mr. Howell: This model was just offered for demonstrative
purposes, not to be detailed.
By Mr. Sykes :
Q. And a total of 4S 1
A. Correct.
Q. With particular reference to the 'vork that was done in
the compressor room, and I am speaking now of the overhaul
of the compressors, what did that entail1
Mr. Ho,vell: I assume we are still going to let this gentleman testify based upon 'vhether he was in the office or laid
it out and so forth Y I feel that at some point if he is going
to talk about the details he ought to be on there looking at
it getting a little grease and oil on himself.
The Court: He can testify.
By Mr. Sykes:
Q. Mr. Fowler, since you 'vere the engineer how often did
you visit the yard and how often did you observe the work
going on on the "BIG D Y"
A. Many occasions, sometimes four or five days
page 516 ~ a week. During mobilization most every day,
most days I was there. This is a most crucial
time.
Q. You 'vere at the yard every day!
A. Most every day.
Q. You say you were there four or five times a week!
A. If you average it out I would have been there that many
times.
Q. During some of these visits that you mentioned did you
observe the work that was being done in the compressor room,
and I refer specifically to the overhauling of the compressors Y
A. I have seen the compressor parts lying on the deck. I
did not observe specifically what they were doing. Our master
mechanic would supenise that. But I kno'v when it was all
put back together when we were through.
Q. With your experience as an engineer and with particular reference to equipment of this type, is it possible to overhaul compressors and generatorsMr. Howell: If your Honor please, leading, already talking
about possibilities. Objection.
The Court: Sustained, your witness.
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By Mr. Sykes:
Q. From your experience can you overhaul genpage 517 ~ erators and compressors without getting oil and
grease on the deck Y
A. That is absolutely impossible.
Q. Now, even if drip pans had been provided would they
have been of any help during a period of overhaul such as
was going on aboard this vessel Y
A. I don't think so.
Mr. Howell: Same objection and I would have the Court to
admonish Mr. Sykes. It is the grossest leading question I
have heard in many years.
The Court: You did objectY Mr. Sykes: your questions as
framed to your own witness are objectionable for the reason
they suggest the answer you wish.
Mr. Sykes: If your Honor please, of course, I know lawyers have differed over the years on what is a leading questionThe Court: I have ruled on it. Just ask the question. Let's
get along with it.
By Mr. Sykes:
Q. Would drip pans have kept the oil and grease off the
deck, sir?
Mr. Howell: It is leading.
The Court: Sustained.
Mr. Sykes: Judge, the answer would either be yes or no.
I haven't suggested it to him.
page 518 ~ The Court: Rephrase it.
By Mr. Sykes:
Q. Mr. Fowler, there has been evidence in this case that
drip pans would have kept the oil and grease off the deck of
this vessel. In your opinion, from your experjence, would this
have been true during a period of overhaul Y
Mr. Howell : Objection, if your Honor please, on the
grounds that he is still suggesting, because this witness hasn't
been qualified yet to say whether a drip pan will catch oil
or whether they won't catch oil.
Mr. Sykes: Judge, he is a professional engineer.
Mr. Howell: If he says he is let him go ahead and answer.
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Mr. Sykes: I said during a period of overhaul.
The Court: Rephrase the question.
By Mr. Sykes:
Q. In your opinion 'vould drip pans have kept oil and
grease off the deck during a period of overhaul Y
A. That would be impossible when you are spreading equipment out all over the deck. This is a work area where, when
you disassemble, you have to lay it down some
page 519 ~ place.
Q. Now, the evidence has been that Mr. Duke
was hurt on April 23, 1966. Is that in accordance with your
recordsY
A. April 23, 1966, that is correct.
Q. No,v, can you tell us during the week that followed Mr.
Duke's injury, was there any additional work done aboard
the barge looking to the mobilization Y
A. Yes, sir, there certainly was.
Q. Tell us about that.
A. It took another week-I said about six weeks was necessary-we had not completed all of the maintenance items.
We still had some 'vork to do on the generators and compressors. We had to install the sheer leg. e had to make a test
lift, we had to still bring on some supplies.
And after the spuds were installed we had to store all the
equipment, tie it down for the tow. We also jacked the rig
out of the water to make a hull inspection that following week,
to make sure that the rig would be safe prior to leaving.
Q. That is the type of work that was done?
A. That is the type of work that was done the following
week, according to my diary.
Q. How long did it take you after ~Ir. Duke's injury before the vessel was fully mobilized and ready to sail,
sir?
page 520 ~ A. About a week.
Q. And do you know the day on which she did
sail for the Diamond Shoals job Y
A. I think I have got that, the "BIG D" left our yard on
April 30, 1966.
Q. How long did she remain on the Diamond Shoals job!
A. She was on the Diamond Shoals job until the last of
September, 1966.
Q. All right, sirA. That she moved off and on. We had to move because of

"r

Tidewater Constr. Corp., et al., etc. v. E. E. Duke

121

John W. Fowler
a couple of hurricanes, but basically she was at the site for
that period of time.
Q. All right, sir. Now, 1\{r. Fowler, when this particular
piece of equipment is on site and performing its work at the
site, \Vhat is her condition at that time? Ho'v is she fixed to
do her work? Is she a floating rig or some other type?
A. No, the legs are dropped.
Mr. IIowell : It is leading.
The Court : Overruled.
Mr. Barr: Note our exception.
The Witness: "When the (!;BIG D" gets to the actual site or
position you drop, and I mean by dropping you
page 521 ~ release the pressure on the grippers and these
spuds or legs drop to the ocean bottom. And
they have a closure at the bottom to prevent penetration into
the ocean or the sea bottom.
Once these legs are lowered by means of air pressure and
hydraulic jacks, the rig is elevated. These jacks have a stroke
of 14 inches and the upper grippers and lo\ver grippers work
automatically. So you make a 14-inch stroke, you keep raising this barge until you get the desire height above the 'vater.
Some occasions we maybe work, depending on the sea conditions, maybe a few feet. In the case of Hatteras we were up
30 feet above the water. Once you are up above the water
you level this off and it serves as a work platform to perform
the 'vork.
By Mr. Sykes:
Q. You mean you level the working surface, the deck of
the barge is level?
A. The deck is made level. Each jack is such that it is
individually controlled. The working platform is made level
so that when the crane rotates it is a perfectly level surface.
It is safer to handle loads that way.
Q. Was that the procedure that was followed in the case of
the Diamond Shoals light project?
A. That was the procedure followed in the Diapage 522 ~ mond Shoals project.
Q. And the work installing that project was
done from this work platform?
A. It was done entirely from this work platform, yes .
. Q. Now, Mr. Fowler, were you working with Tidewater
Construction Corporation at the time that this piece of equipment, the "BIG D" was built, sirf
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A. Yes, at the commencement of the Chesapeake Bay
Bridge-Tunnel project I was a party to selecting this equipment. We made a considerable study in working offshore out
in the ocean for the right piece of equipment.
As project engineer it was a part of my duties to select the
equipment. We studied several types of rigs and 've selected
this particular one from the DeLong Corporation because it
was a proven offshore rig, had been used for many years.
The first I recall was during the latter part of World War II.
So these rigs have been in use for around 20 years.
And because of that we selected this type of equipment over
some of the others we investigated.
Q. What was the cost of this particular piece of equipment?
A. Well, I can't give you an exact figure. It is in the neighborhood of $1,000,000.00.
Q. W a.c; it designed-do you have the plans for
page 523 ~ it in your office 7
A. Oh, yes, we have the plans and specifications.
Q. And was it designed by a marine architectf
A. The DeLong Corporation or marine architects design
and build these platforms, yes.
Q. Now, Mr. Fowler, it's been testified to by one of the preceding witnesses that the valvesYr. Sykes: May I have those pictures f
Mr. Howell: Help yourself, right over here on the table.
If your Honor please, I object to the form of the question.
Mr. Sykes: I 'vill strike it and you won't have to say anything more.
Mr. Howell: So we will know in the future, one witness
does not analyze or evaluate the testimony of another witness.
By Mr. Sykes:
Q. 1\{r. Fowler, I am going to hand you a photograph that
has been introduced in evidence as Plaintiff's Exhibit 9. And
it shows a seriesMr. Howell: The picture speaks for itself. Let the witness
look at the picture.
The Court: I think, Mr. Howell, you are
page 524 ~ harassing just a little too much. If you have an
objection-
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Mr. Howell: My objection is that it is not proper for a lawyer to tell the person what he is putting on.
The Court: Overruled. Overrule your objection. Note
your exception.
Mr. Barr: Exception.
By Mr. Sykes:
Q. I call your attention to the six valves in the picture. Do
you see those 7
A. Yes, sir.
Q. vVhat is the purpose of those valves'
A. The purpose of these valves is twofold. One valve supplies the engine-the main large valve supp1ies the air from
the compressors to the jack. The other five valves are control
valves. In a pneumatic systen1 it is necesary to have control
valves. They are smaller valves.
Q. No,v, from your experience in handling this particular
rig, you say it comes under you and has been under your
supervision for a number of years. Do you consider that
there is any danger in having those valves mounted at deck
level Y
A. No, sir, I don't.
page 525

~

Mr. Howell: It is a leading question.
The Court : Overruled, answer the question.
The Witness: There is a very definite advantage. If you
are experienced around the waterfront 'vith barges, to have
valves or anything sticking up off the deck like a sore thumb,
it is apt to be knocked over and broken. So those valves are
placed close to the deck.
The high pressure air has a fitting and there is a protective cover over those fittings to protect it so if you were to
drop something on it-of course, the safety valves there
couldn't be covered in case you want to cut them off it would
be a problem. And from the valves over to the jack you have
hoses because the jack wiggles. You can't have a stiffness because the jack wiggles. You have to have a flexibility.
By Mr. Sykes:
Q. \Vhen do the jacks wiggle Y
A. The spud wells in the barge is one inch larger than the
diameter of the spud. That is there for a purpose so that you
can install the spuds, you can raise and lower. You have got
to have some clearances. That one-inch clearance, 'vhen you
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are jacked up out of the water and the seas hit
the spud it rocks back and forth. So therefore,
the relationship between the barge and the spud
must have some flexibility as far as any connection to it. And
that is the reason for the flexible hose.
Q. You mean by that you could not l1ave a fixed connection
or fixed line t
A. If you put a fixed line you run the chance of it breaking.
[wouldn't say you couldn't put one, it wouldn't be practical.
Q. You think the valves as positioned just above the deck
are in the best position that they could be put in T
A. Yes, from the most practical standpoint. That is the
reason they are placed there.
Q. Do you think it would be safer to place them on a pedestal'
page 526

~

Mr. Howell: Judge, we are letting this go on. The Court
has indicated leading questions to move along.
By Mr. Sykes:
Q. Would it be safer to place these valves up on a pedestal Y
A. In my opinion it 'vould not. On a barge or work platform you are ahvays taking loads off and on. If they were
protruding on the deck it would be like a
page 527 ~ sore thumb. There is a chance of it getting
broken off, and there is less chance of it down
close to the deck.
Mr. Sykes : I believe that is all of this witness-let me ask
him one other thing.

By Mr. Sykes:
Q. Mr. Fowler, as originally designed did this barge, "BIG
D," have any compressor house at all T
A. No, it did not. DeLong made the original plans and the
compressors were exposed. And we felt it more practical to
put a shed over this. This is not a house, this is an open shed.
The front of it doesn't have any doors, just simply to protect.
Q. Could you come down here! This mock-up that Mr. Duke
has made shows two doors on the front. Is that the way it is 1
A. No, the only-this is entirely open across the front except for four ventilators that come through for ventilation
purposes. I don't know the exact width they would be. A
column that supports the roof. This is entirely open across
and on the sides it is open for ventilation purposes.
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Q. And on the back 7
A. The back was placed solid because of the spray. When
you are towing, working out there, when the spray gets up
and onto your equipment.
page 528 ~ Q. You mentioned the ventilation. Do you need
ventilation in this compressor room 7
A. Yes, sir those compressors have radiators on them. It
is necessary to have air to keep the temperature down, to run
the compressors.
Q. So it is necessary to have the opening?
A. Oh, it is definite to have the opening, yes, sir.
Mr. Sykes: Your witness.
CROSS-EXAMINATION
By Mr. Howell:
Q. Mr. Fowler, when 1\{r. Duke was working out in the Atlantic Ocean on the Chesapeake light tower job, did you go
out there to see them from time to time f
A. Yes, I was out there for every major lift. I don't knowwe were out there, well, let's see, went out there,Q. Were you out there from time to time?
A. Oh, yes, definitely.
Q. Did you find him to be a good, safe, dependable worker
during the period he was out there?
A. I have always found him to be, yes. IIe worked for us
27 years.
page 529 ~ Q. "\Vhat was his title out there on the barge?
A. Mr. Duke's title?
Q. Yes.
A. "\Ve classified him as a mechanic.
Q. And his title when he was doing this n1obilization work
was the same thing?
A.' He was, a mechanic, yes.
Q. When you were out there on the Chesapeake light tower
job you had some trouble with your generators, didn't you 7
Do you remember that, down below there Y
A. To be perfectly honest I don't know anything specific.
You are going back a couple of years. But no piece of equipment is foolproof. From time to time it requires maintenance.
Q. And he had to 'vork on those genera tors?
A. If any maintenance was required Mr. Duke ·would have
been a party to it.
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Q. And while he was out there he had to work on the compressors out there Y
A. I-Ie worked with the compressors.
Q. And he did a little work on the lights in regular maintenance while he was out there, didn't heY
A. I don't specifically know, but it is quite possible, yes.
Q. And the pump, suction, the month that you
page 530 ~ were out there in the ocean; he had to do a little
work out there on the pumps Y
A. If there was any work to be done on the pumps it would
be Mr. Duke's job to work on the pumps.
Q. And while you were out there in the ocean, as I understand, when you went on this Diamond Shoals job is that
when you got the barge up out of the water, when you got
the hurricane warnings; is that right Y
A. You bet we did.
Q. And then you jacked it down real fast and run for
cover!
A. When you say "fast," I 'vouldn't say that.
Q. How long did it take you to jack down when you are up
30 feet in the airY
A. To answer your question we had a private weather
service that advised us so that after the seas would get to a
certain height it wouldn't be safe to move a rig. To jack this
rig down, not quicldy, we 'vould certainly get it down as fast
as possible. The rig has a capacity to lower itself, as I said,
it takes a 14-inch stroke. It was said earlier 18, but it is a
14-inch stroke.
Q. What is the phase of a stroke?
A. It depends on whether you have one or more compressors of four compressors operating. Maybe a foot a minute
and a half, or something like that I would say.
page 531 ~ Q. So the highest you ever got up was 30 feet!
A. To my knowledge it would be 30 feet. If
you are going to move do'vn you would get yourself closer
and then as the tugs got there-you wouldn't get yourself in
the 'vater until you were ready to go.
Q. So at the highest, you could get back in the water ready
to head for cover in about 30 minutes, 30 to 45 minutes Y
A. To one point, yes. But, see, these legs penetrate in the
bottom. You have to jack the legs out which may take a longer
time. You can't give anything definite there.
Q. As soon as the barge gets back down in the water you
have to pass the line to the tugs that come to you Y
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A. Tugs come to us but we generally kept the cable hooked
up to speed things up. Yes, lines had to be hooked to the tug.
Q. And they were kept in readiness at all times in case of
an emergency?
A. We were always ready to go in case of an emergen~y.
Q. The men on the barge, how would they pass the lmes to
the tug, tie a messenger line to the cabel and throw the
messenger line to the tug!
A. Sometimes McA.llister's tug 'vould come
page 532 ~ alongside and deckhands jump on the barge, and
sometimes a heaving line. No specific way.
Q. Sometimes the "BIG D" men passed the line to the tug
and sometimes the tug thre'v it to the "BIG D" men?
A. Sometimes the pile-driving men would assist the tugboat people in making an anchor.
Q. You have an anchor on the "BIG D f"
A. We had four anchors. The reasons for our anchors,
when you go out to position yourself you want to be at the
exact spot when you are out of the water. The purpose of
anchoring is to position or orient yourself. You have to put
this to,ver in the exact spot. So when you get right over the
exact spot then you have to drop the legs, drop your legs and
the anchors.
Q. The men on the "BIG D," did they handle those anchors?
A. Yes, the 'vorkmen, certainly.
Q. When you had to pull up the men on the "BIG D" pulled
the anchors up?
A. Yes, as a reverse process, the deck engine .
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Q. All right, I withdraw the question. We 'viii proceed.
You have been on this "BIG D" enough to know that these
particular compressors had developed a propensity or had
developed a condition whereby the compressors threw a little
oil in operation? Were you not familiar 'vith that condition?
A. Well, the compressor, any piece of moving equipment is
going to have a certain amount of oil emitted or thrown off
it, yes.
page 538 ~ Q. In operation?
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A. In operation.
Q. And drip pans were designed for the purpose of catching
the operational oil f
A. This equipment throws this stuff out in a vapor or
spray and a drip pan won't check it. When you are driving
pile, if you have got a white shirt around the oil spray is
going to get everywhere. If you had a specific leak somewhere
you could put a pan under it. This thing is a general spray
in the air around it. You have got steam cylinder oil, it comes
out in the steam vapors. If there had been anything we
ought to put on there we would have had it there.
Q. Thank you for the volunteer answer. As I understood,
this compressor house is open; is that right?
A. I described it earlier.
Q. Yes, sir. And the moisture that it ·would spray and the
oil that it would spray sprayed out into the air and through
these openings Y
A. It would go out in the atmosphere, yes.
Q. And oil being heavier than air, it would gradually go
to the ground?
A. That is correct. If any of it is collected 've have sand
on there all the time to cover it up and clean it up. It is
impossible for this type of barge, I wouldn't kid you, to prevent the oil from the air to get on there.
page 539 r Therefore, you have to take whatever measures
to do the best you can with it.
Q. And with this inherent condition of spraying in the air,
moisture would fall on the deck in the vicinity of these valves
that Mr. Sykes pointed out to you?
A. Some of it, but we use special care not to get any around
there. If any oil got on that spud the "Thole rig 'vould drop
down so we take special preventive measures to keep any from
getting on there.
Q. Would you tell the Jury the special preventive measures
you took to prevent the spread of oil and the water that
'vould necessarily emanate from these compressors on the
deck spaces immediately adjacent to the compressor house Y
Tell me the number of preventive measures and in detail 'vhat
they were.
A. To answer your question, it 'vas the job of the mechanics to see if there 'vas any oil there and to clean it up, and
extras, the cre,v's job, to put sand there and wipe it off if it
was a problem.
Q. Now, you stated that preventive 1neasures "Tere taken
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by Tidewater Construction Company to keep the deck from
being slippery in view of the fact that for operation of these
compressors they were going to disburse into the atmosphere
immediately adjacent to the compressor, the water and oil.
Now, I want to get clear on the record what prepage 540 r ventive measure-let me ask you this-you all
had the obligation to prescribe the safety regulations and prescribe working conditions with respect to
safety, that was Tidewater's responsibility?
A. That is correct.
Q. I would think that a firm the size of Tidewater, that you
must have reduced to 'vriting the preventive measures to be
taken on the "BIG D" 'vith respect to this particular piece
of machinery! That by necessity there is going to be water
and oil on the deck the men are working on. I would like to
know, did you reduce them to writingY
A. I don't know what is written in our safety manual.
Q. You have never looked at itY
A. I have never. We have a safety director who visits the
job. He has been aboard the "BIG D" and if there are any
measures to be taken it is his job to see it is instituted.
Q. Did he ever confer 'vith you about any practice measures he was going to take Y
A. The safety director didn't confer with me, but I am sure
he conferred with the superintendent.
I can personally attest that I saw the sand on there and
know that it was to the best of the men's ability to keep it
clean as a job function.
Q. Did the superintendent ever confer with you
page 541 ~ concerning the preventive measures that were
going to be taken?
A. The superintendent on the project, I wouldn't tell him to
have to take care of safety. He knows and has had enough
Pxperience.
Q. As the second in command, based on your own knowledge, you said that preventive measures were taken to prevent this deck from getting slick as a result of this water and
oil being thrown and disbursed by these compressors, in normal operation. Tell me 'vhat those preventive measures were
that yon know were taken.
A. I told you a moment ago that 've wiperl it up, in places
"rhere 've were able we had sand and the deck was cleaned
off from time to time. Rnt we hail men on there and if it was
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something to be done the foreman and the superintendent
would decide what would be done.
Q. I am not talking about repairs, I am talking about what
was thrown out just by the operation of the compressor.
A. Mist.
Q. I didn't finish my question. If you let me finish my question I will let you finish your answer.
The Court: Go ahead.
The Witness: I don't know where we were.
By Mr. Howell:
Q. Do I gather the whole preventive measure
that was taken was to have a bucket of sand and
the man would get the bucket and every time you would turn
the compressor on he would yell, "Sandman, Sandman," and
he would come and spread the sand on the deftk; is that right f
A. No, that is not my answer. When I said "mist" I didn't
mean it would blcnv immediately over the deck. I am speaking in general terms.
Q. Isn't the non-skid paint the very type paint designed
for the work area adjacent to this type of machinery!
A. I told you on the deck of the 'vhirleys I have never seen
it put.
Q. Isn't the non-skid paint designed to be put on the deck
in a condition such as you describe, adjacent to this compressor operation Y
A. I told you earlier we put it on our boats but find it impractical to put on these. The barges, we have had to put
padeyes, you would have to repaint, you would have to be
doing it every day. If 've found it helpful you can rest
assured we would have had it.
Q. Now, how large was this container for sand that you
kept on board the dredgef Describe it in detail to the Jury,
its size and location.
A. Sand was brought in hags and I wouldn't venture to tell
you how many bags were on there. We used bags.
page 543 } Also sand was -placed on the grippers. If there
was anv kind of slinnag-e the jack men would nnt
a little sand around the spud to the gripper to make positive
there wasn't anypage 542 }
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Q. Mr. Fowler, you say that the sand was brought aboard
in hagsY
A. Yes, just a small tool or supply.
Q. Was it brought aboard in brown paper bags or burlap
bags, or what kind of bags, if you knowi
A. Well, to be perfectly honest we bought some sand from
Virginia Material, I don't know. And it all might not have
been in bags. I am telling you generally we bought bags.
Q. In other words, you don't know whether or not there was
any sand on that "BIG D" at all for one we(;\k preceding the
injury which Mr. Duke suffered, to your o·wn 1mowledge 7
A. I could not say, but I feel certain there probably was .

page 544

•

•

•

•

•

•

•

•

•

•

~

Q. Getting to the activities of the week right after the
Saturday Mr. Duke was hurt, you jacked the rig up; is that
rightT
A. Now, let me see what you are going to say.
Q. I say, right after he was hurt. He was hurt on Saturday.
A. That is right. Sometime the next week we jacked the
rig up to prove out our system.
Q. And the "BIG D" 'vas in the water when you jacked
her up?
A. Yes.
Q. And she jacked up all right, didn't she f
A. As far as I know she did.
Q. Anrl she jacked up in the same manner when you got to
Diamonrl Shoals off the Carolina coaRt in the Atlantic Ocean?
A. This was a t~stinp: procedure, if von want to say that.
Q. Anrl yon took your whirlev and you nicked np and
loaned ahonrd or vou pic]{ed nn the flrst section of the Diamond Shoals lig-ht tower. didn't you. as yon tested?
A. That wasn't done with the whirley. For that we mounted
a special boom. I call it a sheer leg, to test the first lift.
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page 545 }

•

•

•

•

Q. When you picked up this piece of material that you
needed that you were going to use out there in the ocean, you
shifted the "BIG D" to another location in the Intercoastal
Waterways within the boundaries of your dock spaceY
A. It was necessary to shift-we brought the jacking section around to the "BIG D" to install the rigging. Then we
shifted away from the bulkhead for clearance to make the
test lift.
Q. The tug shifted the "BIG D" away from the dockY
A. Sometimes we just attach the line and pull it along the
dock.
Q. I know, but tlris timeA. I can't tell you. It was pulled.
Q. You weren't there Y
A. Yes, I was there when the test lift was made. 'Vhen it
was moved I am not sure I 'vas there that particular time.
But the "BIG D" sometimes we could shift it along the dock
by the men just holding the lines, calm waters there.
Q. And the men aboard the "BIG D" with the
page 546 } use of this "A" frame, they used the mechanism
and power of the "BIG D" and picked up this
portion of this tower that you 'vere going to ultimately place
out there in the ocean Y
A. It was heaved up and tested; that is correct.
Q. And the "BIG D's" lifting capacity was in perfect
orderY
A. It did the job, yes. You 'vouldn't dare go out in the ocean
without testing some of this stuff before you go out there.
That is what we were doing.

•

•

•

•

•

•

•

•

•

•

page 562 }

REDIRECT EXA1.ITNATION
By Mr. Sykes:
Q. Just one or two questions that I overlooked. Coming
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down specifically to the Diamond Shoals job you have told us
that you completed mobilization on April 30, 1966
page 563 } and then moved out. How was the rig gotten from
your yard to the Diamond Shoals job Y
A. We had McAllister Brothers to'\v it for us from the yard.
Q. Was there a towage contract?
A. Yes, sir.
Mr. Howell: Irrelevant, if your Honor please.
The Court: Don't answer. Sustained.
Mr. Sykes: Judge, I think-could I say something to youY
The Court: Yes, gentlemen, step out.
Mr. Howell: Do you want to adjourn for lunch Y
The Court: No, I want to finish with this man before we
adjourn.
(vVhereupon, the Jury retired from the Courtroom.)
Mr. Sykes: I would show by this witness that we employed
McAllister's, a big towing company, and jt 'vas McAllister's
towing company, pursuant to 1\fcAllister's towing contract.
This was his duty to perform the navigation.
Mr. Howell: Irrelevant.
Mr. Sykes: It is a question of whether l\1.r. Duke did any
navigational duties aboard the barge. I would like to show
that.
The Court: You stood before the Bar of
page 564 } this Court and told me that whether or not he
himself engaged in the navigational duties was
not a requirement of bringing it under the Jones Act. And I
do not tl1ink that the plaintiff was contending navigational
duties as the basis for the complaint. Therefore, why do you
want to keep on proving 'vhether he was a sailor or not.
He said he '\Vants to sho'v by the to,ving contracts. I don't
think it will make any difference. I am going to let you ask
the question.
Bring the Jury back in.
I want to say this to yon, if anybodv should ohiect to you
introducing new matter on the re-examination of this witness
I am going to sustain that.
Mr. Howell: I so object.
The Conrt: Yon arP not going to ke{lp going back anrl
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forth. If there is anything Mr. Howell has been over you go
over it. But if there is anything newMr. Sykes : Can I ask this question f
The Court: I said you can ask this question.
Mr. Sykes: You mean I can't follow it up with a question Y
The Court: No, sir.
Mr. Sykes: All right, sir.
(Whereupon, the Jury returned to the Jury box.)
page 565 } By Mr. Sykes :
Q. All right, Mr. Fowler, was McAllister's Towing Company employed to perform the navigational duties
aboard the barge during the course of this tow, sir 7
Mr. Howell: The question is leading.
The Witness : They were given the responsibility to tow
the rig and in addition were responsible for the running
lights on the barge and any other safety required to get it
down there.
Mr. Sykes : That is all.

•

•

•

•

•

.ALYN FIFE, called as a witness on behalf of the defendant, having been first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION
By Mr. Sykes:
Q. }fr. Fife, would you state your name, sir Y
A. Alyn Fife.
Your age, sir f
Forty-six.
Your present place of residence Y
38 Green Oaks Road, Newport News, Virginia.
Mr. Fife, by whom are you presently employed?
I am associated with Akel K. Woodward Naval Archiand Marine Engineers.
What is your profession, sirf
I am a marine surveyor.

page 566 }
Q.

A.
Q.

A.
Q.

A.
tP.cts
Q.

A.
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Q. How long have you been serving as a marine surveyor?
A. Since 1948.
Q. Suppose you tell us briefly your training for work as a
marine suryeyor Y
A. I served my apprenticeship at Newport News Shipbuilding and Drydock Company in the machinery department. During this time I was in the pipe and drawing room.
When I finished my apprenticeship I served for a year as an
oiler until I accumulated enough time to get a Third Engineer's license. At the end of that time I attended the United
States Maritime Midshipman's Academy. I graduated there
and received my Third Engineer's license for steam and motor
vessels.
page 567 ~ From there I went to sea until I had accumulated enough time to go SecondAssistant, First
Assistant and Chief Engineer and then resigned and became
employed by the American Bureau of Shipping, which had
a classification they set safety standards for building, upkeep
of steamships and steel vessels. After I had been with the
American Bureau eight years I resigned to become employed
by the United States Salvage Association, which is a representative of the underwriters, examining all types of equipment for insurance purposes and for damages.
I worked with them two years and resigned to become
employed in my present position.
Q. At Akel K. Woodward & J\ssociates, is that an independent marine survey company f
A. Yes, sir.
Q. No,v, Mr. Fife, this American Bureau of Shipping that
yon mentioned, you say they set the safety standards for
vessels?
A. For the construction.
Q. Would yon tell us a little bit about that, very brieflyY
A. They are similar associations to Llovrls Register of
Shipping and formulate the rules by 'vhich the ship has to be
built. It approves the machinery and electrical drawings
and any other features, such as masts, rigging. Once tl1e
the ship is under construction it is under conpage 568 ~ stant surveillance from the American Bureau.
Mr. Howell: Your Honor, please, I object to this.
Mr. Sykes: Qualifying him as an expert. And I can't ask
but one question at a time.
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By Mr. Sykes:
Q. What duty did you perform for this company that had
this myriad of duty Y
The Court: Go on.
Mr. Barr: Exception.
The Witness: You attend the yard where the construction
is going on to ensure the vessel is built to the approved drawings. From that you attend the sea trial to formulate the
data obtained there.
After the ship is once built we have 'vhat you call an annual
and quad-annual surveys, attend yearly. Drydocking to make
a general examination of the vessel. Every four years you
make a thorough examination of the hull plate for wastage
and check the machinery.
During the interim if the vessel is damaged in any manner
you attend to ensure the repair is done to the standards of
the American Bureau of Shipping.
During my employment with the American Bureau I 'vas
stationed at the CleYeland office. I supervised
page 569 ~ installation of diesel engines nt the Electric Supply Company-Delco Electric Company Corporation.
By Mr. Sykes:
Q, Did you perform any other type of service for the
Bureau of Shipping?
A. I think that covers the whole thing.
Q. These things that you mentioned, the duties that you
performed, were you engaged in all of those from time to time
while employed by the Bureau of Shipping?
A. Yes, sir.
Q. Mr. Fife, were you aboard the "BIG D" at the time she
was being bull t, sir T
A. Yes, sir, I attended the original "BIG D" at Richmond
Steel Corporation in Richmond and the present "BIG D" in
].,ort Deposit, 1\t[aryland.
Q. What was your purpose for being aboard both the original "BIG D" and the present "BTG DT"
A. T was employed~our firm was-and T was connected
with the inspection of the vessel for Tide,Yater to see that
it was built to drawings anrl in accorrlance with good marine
practice.
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Q. Were you satisfied upon the completion of the building
that she was built according to good marine practices Y
A. Yes, sir.
page 570 r Q. By whom were you employed for that purpose?
A. Tidewater Construction, at least Tide,vater-RaymondKiewit.
Q. Mr. Fife, did you attend a survey aboard the "BIG D"
-on April 20, 1967 at 'vhich time ~·Ir. Washington also was on
board representing the plaintiff in this caseY
A. Yes, sir.
Q. Did you, like :Mr. Washington, also make a survey of the
vessel at that time?
A. Yes, sir.
Q. Now, I am going to hand you a photograph, Plaintiff's
Exhibit 14, sho,ving certain valves that are located behind
the jack. And it happens to he over on the corner next to tl1e
dock as the vessel was then laying.
And, if you 'viii. look at this model-that photograph shows
the area behind this ia.ck and in the model the jack is Jack
Number One, and I ask yon if you recogni1.e that photograph.
sir?
A. Yes, sir.
Q. Now, 1\{r. Fife, what does that photograph portray in
particular?
A. This sho,vs the air manifold supplying this jack
arrangement and the control stand. It sho,vs the fair-lead
and 'vires for securing the vessel on location.
Q. All :fight, sir. Now, addressing yourself in
page 571 r particular to the air manifold and the valves
'vhich are connected to the air manifold, can you
see that, sir?
A. Yes, sir.
Q. Now, how high ahove the deck are those particular
valves, sir?
A. They are approximately-the manifolds are approximately six inches above the deck.
Q. How about the ,~aives tl1emselves?
A. Well, they are in the same line, approximately sL'I( inches.
Q. Now, in your opinion, and from your experience that you
have outlined to us, is the location of those valves in accordance with good marine practice'
A. Let's say that is probably the only location that this
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manifold could have been situated to supply proper effect of
the high pressure hoses to the jack.
Q. Did you consider the position in which these valves are
presently placed as shown in the photographs to be a dangerous position Y
A. No, sir, I don't.
Q. Now, Mr. Fife, if those valves were placed up on a stand
similar to the control stand directly behind it, would it in
your opinion, would that be less safe or safer than the manner in which they are presently mounted Y
A. I would say there would be more possibility
page 572 ~ of some object striking them and either breaking the pipe off at the deck or entangling with
the hoses and causing the valves to be pulled out of position.
Q. Now, what are the purposes of those valves, Mr. Fifef
A. These valves supply the air for operating the jack.
Q....And what type of valve is itY
A. This is what 've call a ball cock.
Q. Can you describe the manner in which this valve operates, sirY
A. Yes, sir, there is a ball in the interior of this valv~
which has a hole drilled through it and extending upward
from that is a stem up to 'vhich a lever is attached. If you
would turn the lever in line with the hose then that puts the
hole through the cock in line with the ports in the valve. It
allows the air pressure to go through the valve. If you turn
it to the right in a position of 90 degrees it completely shuts
the air off.
Q. Now, from your inspection of that valve on April 20th
and also from your knowledge of how it was installed when
the vessel was built, does that valve operate in a vertical manner, the valve handle I am speaking ofY Does that operate in
a vertical manner or in a horizontal plane i
Mr. Howell: Unless this witness was on at the
time of the accident he cannot give testimony as
to how it was _operated at the time of the injury.
The Court: The only time he has made any reference to
being aboard was the occasions going aboard for the survey,
the same time Mr. Washington was on there. And I assume
that he is alluding to the time when he went on and saw it.
He can't testify to it at any other time.
I take it he is testifying to the time he saw it on that occasion, just as Mr. Washington testified at the time he saw it.

page 573

~
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Mr. Howell: My objection, Judge, he is going to testify how
it should be screwed in there and how it should operate. If
we understand he is only doing that, not attempting to suggest the way it was screwed in there and operating when Mr.
Duke got hurt.
The Court: Understand he is not trying to relate the condition that he saw in 1967 to what existed a year prior thereto.
Mr. Howell: I think that clarifies, if that is the purpose of
the question.
The Court: Mr. Sykes has developed the time when he was
on board and he is talking about when he saw it that is what
he saw.
page 574

~

By Mr. Sykes:
Q. Mr. lf-,ife, do you recall the question Y
A. Yes, I believe I do. There are approximately, I think,
six valves in the manifold, five small valves and one large
valve. And in order that the levers do not strike it the valve
is canted about five to ten degrees inboard ~o that the lever,
when it is closed, it is in this position and as you open it it
comes into this position. (Witness indicating.) So these
levers can be operated without striking each other.
I believe that is the question.
Q. Yes, sir. Then do I understand you, that they operate
on a horizontal plane rather than a vertical planeT
Mr. Howell : Leading, if your Honor please.
The Court: Rephrase the question.
By Mr. Sykes:
Q. Do they operate in a horizontal plane or a vertical
plane?
A. About ten degrees off the horizontal maximum.
Q. In your experience in valves of this type is that a normal manner of operation, sir Y
A. Yes, sir, I would say so.
Q. Would you again, from your experience with valves of
this type, did you see anything dangerous in that type of
operation, sir Y
page 575 ~ A. No, sir.
Q. Now, Mr. Fife, leaving the valves for the
moment, I would like to take you over to the compressor room.
Did you also make a survey of the compressor room at the
time you were aboard on April 20, 1967?
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A. Yes, sir, we made an examination of it.
Q. And would you tell me what type of work was being done
in the compressor room at the time you were aboard on
April 20th?
A. At the precise time we were on board I don't believe
there was any actual work being done in the compressor room.
However, it was apparent that they were-

Mr. Howell: I object to 'vhat may have been apparent. He
can say how much oil and grease he saw but he can't testify
as to how he thinks it got there.
The Court: Read the question back.
(Whereupon, the pending question was read by the Reporter.)
The Court: What year!
Mr. Sykes: Nineteen sixty-seven, sir.
The Court: What type of work was being done when you
went on board Y
Mr. Sykes: At the time. All the surveyors were aboard
the same day, the same day ~fr. Washington was.
page 576 ~ The Court: Do you have anything to say?
].,fr. Howell: Irrelevant.
The Court: Anything more, do you object?
Mr. Howell: Yes, sir.
The Court: Sustained.
By Mr. Sykes:
Q. }.fr. Fife, what 'vas the condition of the engine room
:floor, engine room deck in the compressor room on April 20,
1967 when you 'vere on board Y
A. Some oil on the deck, several rags lying on the deck,
there were fan belts or drive belts lying loose.
Q. All right, sir, 'vere there indications that the compressors were being overhauled at that time or 'vork done on
them?
Mr. Howell: I object, it is leading.
The Court: You are still talking about 1967 Y
Mr. Sykes: Yes, sir.
The Court: The year after the accident f
Mr. Sykes: Yes, sir.
The Court : Sustained.
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By Mr. Sykes:
Q. Now, Mr. Fife, from your experience as an engineer and
also your experience as a marine surveyor, is it
page 577 ~ possible to overhaul machinery such as compressors and generators and general motors, diesel
engines that operate the compressors, without getting oil and
grease on the deck?
A. It would be very hard not to get oil on the deck.
Q. .And during a period of time when that type of work was
going on, I am speaking of overhauling and repairing compressors and the diesel engines that operate them, would drip
pans. be of any benefit under those engines in those conditionsY
.A. Normally when you are disassembling a piece of machinery if it does have drip pans normally you have to remove them so you can get to the components through the
pan to work on them.
Q. Do I gather, then, that your answer is that they
wouldn't be of any particular benefit under those conditions 1
.A. I can't see they would.
Mr. Sykes: Your witness.

•
page 604

~

REDIRECT EX.Al\IIN.ATION

By Mr. Sykes:
Q. Mr. Fife, from your experience both going to sea and
particularly going to sea, also from your experience as a
marine surveyor, assuming that during this overhaul period
that the "BIG D" underwent from March 16, 1966 up until
.April 30, 1966, that Mr. Duke was aboard performing the
work of a mechanic, such as overhauling the compressors and
the generators and working on the jacks, other things of that
type. Is that the type of work that is normally performed by
a seaman7
Mr.Jiowell: Objected to as irrelevant, your Honor.
Mr. Sykes: Judge, before you rule I would like to expound
on that just a bit. Not with the witness but with the Court.
The Court: Will the Jury step out just a minute 7
(Whereupon, the Jury retired from the Courtroom.)
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Mr. Sykes: Now, Judge, this is another phase of this case
that actually we haven't touched on too much, but I do think
it is important. Assuming that this Court believes the vessel
was out of navigation; that she was lmdergoing,
page 605 ~ being put ready to go back to sea but out of navigation ; if Mr. Duke as a sl1oreside mechanic was
sent aboard the vessel to perform some work; if he was sent
aboard to perform work normally performed by a seaman
that he is entitled to warranty of seaworthiness. even though
he is not a member of the crew, he could be a shoreside
mechanic if he goes aboard during a period when she is out
of commission he gets warranty of seaworthiness Y
The Court: That is why you want to ask the question T
Mr. Sykes : That is why I want to ask the question.
Mr. Howell: I think you have ruled on this, if your Honor
please. But in case there is any doubt about it, in American
jurisprudence a seaman has been defined broadly as a person
whose occupation is to assist in the management of the vessel
at sea, all that the term originally included. Only common
sense, the status and rights of seamen under the ruling of
American Courts from time to time have been extended to persons performing maritime services of various types such as
Mates, Pilots, Pursers, Surgeons, Stewards, Engineers,
Cooks, Clerk, Carpenters, Firemen, Deckhands, Porters,
Chambermaids, seal hunters and fishermen on
page 606 ~ sealing and fishing vessels, if your Honor please.
He likes, after having gone through my crossexamination, he likes to wind up on some little turn that this
man is not a seaman and I object to his actions.
Mr. Sykes: This has nothing to do with if he is a seaman,
but it has to do with what rights if he was a seaman, and goes
aboard to perform certain duties.
Mr. Howell, on Thursday of next week, lfr. Howell and I
are going to the Court of Appeals in the case of VanHo'fn
versus Colonna Shipya'fd. A man went aboard a barge to do
some work. But Mr. Howell said l1e went aboard that barge
to pump it out which is work normally performed by a seaman. Under the circumstances he is entitled to a warranty of
seaworthiness. That is what I want to bring out here.
The Court: As an answer to your proposition of whether I
ruled on it, Mr. Howell, and the point you raised, yes, I did.
But I have two matters here which I alluded to this earlier.
I am hearing this rnatter on the consolidation of a special

Tidewater Constr. Corp., et al., etc. v. E. E. Duke

143

Alyn Fife
plea and that I have to determine as the Judge at the same
time we are determining the issue on its merits. This question
goes to my decision on that other question.
Mr. Howell: '\Vhat is that other question 7
The Court: Remember he wanted to have
page 607 ~ Iris special hearing on the question ofMr. Howell: Of whether he is a seaman or not.
The Court: Right.
Mr. Howell: To say whether or not a seaman does mechanic
work.
The Court : No, l1ere is the difference : There are two different ways of approach. One, he has offered certain evidence
that this man is going aboard now just to do certain things.
You see, now, as a part of the crew all of your evidence has
been that he is regularly assigned, he works there all the
time.
He is taking the position and has offered some evidence
from time to time that Mr. Duke was just going aboard as
any repairman or electrician or any other person might be.
Now, to support that position he wants the definition of a
seaman's duty brought in.
Mr. Howell: Through this man.
The Court : Through this man. I will allow the question.
I find that if I try to explain to you the reasons for itBring in the Jury.
Mr. Howell : Note my exception.
(Whereupon, the Jury returned to the Jury box.)
Mr. Howell: It is wrong and this witness has
no idea of thisThe Court: Yes, I have heard yon. You objected and I noted it.
Answer the question.
The Witness : I would like to say something I might have
forgotten during my qualifications. I act as Port Engineer
for many shipowners.
The Court: I want you to just answer that question. Because I have allowed Mr. Sykes to come in with the testimony
late.
The Witness: I would say normally that work is not done
by a seaman.
Mr. Sykes: All right.
page 608

~
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RECROSS EXAMINATION
By Mr. Howell:
Q. Mr. Fife, you say "normally." But ships these days
carry sufficient personnel to repair generators when they
break down, don't they¥
A. On American ships it is very unlikely that they carry
sufficient personnel. I just came back from India where I
flew out to repair a generator because the ship's crew was incapable of doing it.
Q. Do you mean that if a compressor breaks
page 609 ~ down on an American vessel that you don't have
an engineer on there to repair the compressor Y
A. I say it is likely that they might not have one. Many
times they can't repair it. That is why we have shipyards
and repair yards.
Q. Mr. Fife, do you know specifically what was wrong with
the compressors on the "Big D" in ...~pril of 1966?
A. No, I don't.
Q. So you don't know whether a marine engineer could
have repaired the compressor on the "BIG D" or not Y
A. No, I don't. I explained to you that it is not normal
for them to do large maintenance jobs as a seaman.
Q. vVhen you are in Bangkok, India tied to a dock and
there is something wrong with the compressor-ho'v high did
you get, Second Engineer?
A. Chief Engineer.
Q. You mean to say the training that you got is on unlimited tonnage, all oceans Y
A. That is correct.
Q. And you mean to tell me that if your vessel was in Bangkok, India and there 'vas something wrong with the compressor you do not have enough knowledge and tools aboard an
ocean vessel such as the atomic freighter SAVANNAH, to
go down and repair the compressor?
A. I say I have enough knowledge and I just
page 610 ~ explained under similar circumstances they
didn't and they offered to fly me to repair the
generator and fly me back.
Q. Were you flown to India¥
A. Not to repair a compressor, to repair a generator.
Q. You were not flo'vn there to repair a compressor?
A. No.
Q. But that is something that all engineers on vessels of
unlimited tonnage-
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A. I say you should have the knowledge but it doesn't mean
that you are capable of doing it. I am just now going to New
Orleans to settle a bill where the Chief Engineer couldn't repair the compressor and we had to get a shore company in to
do it.
Q. Have you, as an engineer,-engineers have to be prepared to pull cylinder heads, don't they, on the main engines 1
A. They should be able to do it.
Q. And the vessel carries spare cylinder heads Y
A. 1\{ost of them do.
Q. And they carry a block and fall so they can lift the whole
cylinder head out of the main engine on ocean-going vessels
to check, raise and put back in a ne'v one1
A. Not if it is a diesel ship.
Q. And the regular crew has to do that type
page 611 ~ of work'
A. Not an American ship.
Q. But on the Greek ships they do Y
A. Yes.
Q. On the American ships don't they have to be able to do
that if it is in a port Y
A. They should be, but they don't always do it.
Q. He is trained?
A. No, the American engineer is trained as an operator and
not as a mechanic. I served my apprenticeship in the yard
before I ''rent to sea. But there is nothing that requires me
to be a mechanic to get an engineer's license for the American
flag. I just have to know ho'v to operate the machinery and
use the telephone if it breaks down.
Q. Are you familiar 'vith the fact that we have electricians on our large vessels?
A. Yes.
Q. And these electricians have to be ready to repair any
type of work aboard that vessel, aren't they?
A. They are supposed to be able to repair.
Q. Let me ask you this: Who does deck maintenance f You
have a deck maintenance man on our American vessels, don't
you?
A. Some of them.
Q. And those deck maintenance men have to be
page 612 ~ prepared to perform repairs to any deck system
that is on deck, winches~ 'Vhat is a deck maintenance man 1
A. A deck maintenance man is put on there usually to keep
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the winches greased, keep the valves adjust(.3d and he should
be able to repair them. But I would say in most instances
you find that he is not. You either have to get someone that is
capable of doing it or call a shore gang aboard to do the work.
Q. Ordinarily when you are working a round compressors
they are kept down in the engine room, aren't they 7
A. Some of them are kept on the deck.
Q. But there are compressors in the engine room spaceY
A. Yes.
Q. Generators in the engine room spaces!
A. Right.
Q. Do they have wipers on these American vessels Y
A. Most of them do.
Q. Tell the Jury what the wiper has to do.
A. A wiper has many duties. The main thing is wiping,
what he is called. He goes around and he wipes oil spills,
wipes down bulkheads and paints them. That is his normal
duties.
Q. And that is his primary responsibility!
page 613 ~ A. That is right.
Q. And the man that repairs compressors and
generators is known as an engineer aboard the vessel 7
A. He could be known as an engineer or could be known as
a machinist. On the large vessels they carry machinists
trained to do that type of work.

page 613
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NICHOLAS LATSKO, called as a witness on behalf of the
defendant, having been first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION
By Mr. Sykes :
Q. 1\fr. Latsko, give us your full name, sir.
A. My name is Nick Latsko.
Q. Your age?
A. forty-four.
Q. Your present place of residence f

Tidewater Constr. Corp., et al., etc. v. E. E. Duke

147

Nicholas Latsko
page 614

~

A. 8327 Woody Drive, in the City of Norfolk.
Q. Mr. Latsko, by whom are you presently em-

ployed!
A. I am presently employed by Tidewater Construction
Corporation.
Q. How long have you been so employed, sir Y
A. Since September, 1960.
Q. Now, from time to time have you served the joint venture known as Tidewater-Raymond-KiewitY
A. Yes, sir.
Q. And on those occasions when you have served that joint
venture in what connection have you so served Y
.A. As office manager.
Q. Would you tell us, what does the job of office manager
entail Y
A. My responsibilities were primarily the time-keeping and
payroll duties, also responsible for the accounting and administrative functions of the joint venture.
Q. .All right, sir, now, were you assigned to the joint venture for the Chesapeake light tower job, sir Y
A. I was assigned at the job site but I handled their accounting matters and administrative matters from the Norfolk office.
Q. Can you tell us, speaking from the record or from any
notes that you have, on what day, or roughly what day, did
the "BIG D" start preparing for the Chesapeake
page 615 ~ light tower jobY
A. Around the middle of March, 1966.
Q. This is the Chesapeaket
A. That, oh, that was 1965.
Mr. Howell: Judge, could we-excuse me.
By Mr. Sykes:
Q. Do I understand you to say you started preparing the
"BIG D" for the Chesapeake light tower job in the middle of
March, 1965 Y
A. Somewhere about that, sir.
Q. Over what period of time was required to prepare the
"BIG D" for that particular job, sir?
A. If I remember correctly it went out sometime around the
first part of May.
Q. Still in '65f
A. Yes, sir.
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Mr. Howell: I am rising for one reason, to say that the best
evidence has been this gentleman over here who had his dates
and said when she came and went. And now to get a man just
on the payroll records-! am trying to see if 've can fully
agree.
The Court : No, sorry.
By Mr. Sykes:
Q. How long was the vessel on the Chesapeake
light tower job, if you recall Y
A. This is Chesapeake now?
Q. Yes, sir.
A. I would say three months, roughly.
Q. And you lmow of your own knowledge or from your
records when she returned to the Tidewater equipment yard
from the Chesapeake light tower job Y
A. Around the end of July, 1965.
Q. Now, when she returned from that particular job what
was done with the "BIG D t"

page 616

~

Mr. Howell: I object, for the bookkeeperThe Court: This man is the bookkeeper-sustained.
Mr. Sykes: Judge, would you give me a chance to be heard T
The Court: Yes, sir. The Jury will go out.
(Whereupon, the Jury retired from the Courtroom.)
The Court: All right, sir.
Mr. Sykes: Judge, this man is not just a bookkeeper, that
is Mr. !lowell's words. He said he was in charge of all the
accounts for the joint venture. He handled all the payroll
records, handled all the supplies. If he needed outside
mechanics they were handled through his office.
page 617 ~ lie kno,vs everything that 'vas done on the vessel
by reason of his records.
He is not just a bookkeeper. He was the accountant. He
said he was the top administrative man. I think under those
circumstances, I think he is the proper one to answer these
questions.
The Court: Sustained. Note your exception.
Mr. Sykes: All right, sir, note my exception.
The Court: Bring the Jury back in.
(Whereupon, the Jury returned to the Jury box.)
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By Mr. Sykes:
Q. Now, Mr. Latsko, you did say you were the accountant
for the joint venture, did you not Y
A. Yes, sir, accountant and office manager tied together.
Q. Now, coming down to the Diamond lighthouse job, on
what day, or roughly what date, did Tidewater-RaymondKiewit start preparing the "BIG D" to go out on the Diamond lighthouse jobY
A. Around the middle of Mar~h, 1966.
Q. About the same time she was prepared for a previous
job in the previous year?
A. Yes.
Q. During what time was the vessel in repair t
A. It went out around the first of !1:ay.
page 618 r Q. Can you tell us what sum of money was
spent during the period of March, 1966 up until
.May 1st or April, 1966, when the vessel went out to the job Y
..A.nd when I say what amount of money was spent, I mean
materials and labor to put this vessel back in service?
A. Approximately $8,000.
Q. All right, sir, now, are you familiar with Mr. Duke's
payroll records, sir Y
A. Yes, sir.
Q. Do you have thoseMr. Sykes: Judge, these are the same records that were
produced, you know, last Friday, pursuant to Court order.
The Court: 1Yir. Howell, are these not the records that you
asked him to produce Y
Mr. Howell: Yes, sir.
The Court: Did he not produce them at the time you requested them?
1\{r. Howell: Yes, he did.
The Court: Then I think he is entitled to begin his examination.
Mr. Howell: Yesterday I decided I didn't need Mr. Latsko.
I excused him 'vithout looking at these records. I have never
examined these records up to the moment. I just wanted to
see 'vhat he was putting in.
page 619 r The Court : I thought this was sent-produced
last Friday, a week ago.
Mr. Sykes: They were. Mr. Howell sent Mr. Barr over to
look at them. He didn't come.

150

Supreme Court of Appeals of Virginia
Nicholas Latsko

By Mr. Sykes :
Q. Mr. Latsko, by referring to your records, if you have
already computed it, can you tell us the labor costs expended
on this job during the week following Mr. Duke's accident,
sirf
A. During the week following Mr. Duke's accident the total
labor was around $3,000.
Q. Now, would you refer to :Air. Duke's employment record
there, sir? Does that indicate in what capacity he was employed by Tidewater-Raymond-IGewit?
A. Yes, sir.
Q. What capacity was he employed asY
A. A mechanic.
Q. Would you tell us his hourly wage?
A. Three dollars and ninety cents per hour.
Q. He was paid by the hour, was he not?
A. Yes, sir.
Q. And on this particular job, no,v, and I guess this would
be TRK-3?
A. Yes, sir.
page 620 ~ Q. Bridge-tunnel was one, Chesapeake light
tower was two, and this is TRK-3 Y
A. Yes, sir.
Q. During what period of time was Mr. Duke employed
on the TRK-3 Y
A. Employed from l1:arch 15th through the day of his injury in April.
Mr. Sykes: That is all I have, Mr. Latsko.
The Witness : Actually, it looks like from this he was employed on the 14th.
By Mr. Sykes :
Q. You are speaking of March, sir Y
A. Yes, sir, 1966.
CROSS-EXAMINATION
By Mr. Howell:
Q. Is this the only sheet f
A. Yes, sir.
Q. These records, these white sheets, are these the sheets Y
A. This is the payroll form.
Q. For whatY
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A. TRK-3.
Q. It is not located on the "BIG D," is it!
A. No, sir.
Q. If I may have a minute, I want to take but just a minute
with these.
Do you remember the cook on the "BIG D f"
A. Yes, sir.
Q. Can you find his records Y Give us his name.
A. The cook on "BIG D" was Nathaniel Wade.
Q. Was he a part of the crew that went out and operated
off Diamond Shoals Y
A. He works on board.
page 621

~

•

•

Q. The cook was one of the men who went out to work on
the "BIG D" 'vhen it was working off Hatteras on the Diamond Shoals lighthouse job?
A. Yes, he worked aboard the "BIG D."
Q, Will you state when the cook went aboard the "BIG
DY"
page 622 ~ A. According to our payroll record Nathaniel
Wade reported aboard the "BlG D" on April
15th.

•
page 622
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LEON J. HARTMAN, called as a witness, having been previously duly sworn, was examined and testified further as
follows:
DIRECT EXAMINATION
By Mr. Sykes:
Q. Mr. Hartman, will you state your full name, sirY
A. Leon J. Hartman.
Q. And your age, sir Y
page 623 ~ A. Sixty-two.
Q. Mr. Hartman, by whom are you presently
employed!
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A. Tidewater Construction Corporation.
Q. How long have you been employed by Tidewater Construction?
A. About eleven and a half years.
Q. In what capacity are you serving Tide,vater Construction Corporation Y
A. As a construction superintendent.
Q. How long have you been employed by that company as a
construction superintendent Y
A. Eleven and a half years.
Q. So then the entire time you have worked for Tidewater
you have served as one of their superintendents Y
A. That is right.
Q. Now, Mr. Hartman, what was your connection with the
Chesapeake light tower jobY
A. I was the superintendent in charge of the :field work.
Q. All right, sir, and as superintendent did you handle the
work at the construction site Y
A. Yes, sir, I did.
Q. And also the getting ready at the yard, sir Y
A. That is correct.
page 624 } Q. Now, will you tell usMr. Howell: Your Honor, Tidewater ConstructionThe Court: Mr. Sykes, you identified him as working for
Tidewater. Did he always work for Tidewater or did he
work sometimes for TRI(? Did I miss that?
Mr. Sykes : I don't think I asked it, Judge, but I will.
The Court: Will you do that?
By Mr. Sykes:
Q. Mr. Hartman, maybe prior to the time I am going to
mention, but certainly beginning at the Chesapeake light
tower job, were you assigned to the joint venture TRK as one
of their superintendents, sir Y
A. That is correct.
The Court: Mr. Howell, I thought there wasn't any question. You are not questioning that this man has worked for
Tidewater when he was on that jobY I thought these people
were working for the joint venture.
Mr. Howell: I thought he was probably working for Tidewater. I don't mind the Court's inquiry. He ought to have
asked him whom he was working for.
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The Witness : I was on Tidewater Construction
Company's payroll at all times and it was my understanding that they charged the joint venture
for my time. That is the way I understood it. Bnt I was on
their payroll continuously, on the main office payroll ever
since I went to work for them.
page 625

~

By Mr. Sykes:
Q. Were you assigned to the joint venture as superintendent on the Chesapeake light tower 7
A. That is correct.
Q. Did you act as superintendent on that job 7
A. I did.
Q. Now, roughly, on what date did you begin to get ready
for the Chesapeake light to,ver job 7
A. The Chesapeake light tower job, oh, around sometime
in 1\{arch, that 'vill be 1965, Chesapeake.
Q. And how long did it take to get the "BIG D" ready to
go out on that particular jobY
A. On the Chesapeake job we 'vere in the neighborhood of
a couple of months, I believe. I don't remember the exact
date, sir.
Q. Do you recall roughly the date that you left the yard
and went out on that particular job?
A. Chesapeake was around the middle of 1\{ay.
Q. Speaking of '65 Y
A. Nineteen sixty-five.
page 626 ~ Q. And how long were you on the job, roughly?
A. We finished work with the "BIG D" and I
left about the end of July, July 29th or 30th, something like
that.
Q. Did the "BIG D" return to the Tidewater yard Y
A. That is correct.
Q. And you say you left. Will you tell us about thatY
A. Well, I mean I was relieved by another man at that
time and was assigned to other work after the "BIG D"
came in. In other words, it 'vas my duty to bring it in and
park it up at Tide,vater's yard and to see that it was stored
and then I was assigned-actually, I went to Delaware on
another job.
Q. So the Tidewater yard is located where?
A. On the Intercoastal Waterways.
Mr. Howell: We are controverting the testimony concern-
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ing when she went on the Chesapeake-when she went on
the Diamond Shoals on the Intercoastal Waterways. I would
probably save time by not standing up.
By Mr. Sykes:
Q. All right, sir, when you returned to Tidewater from the
Chesapeake light tower job you say you went on another
jobY
page 627 ~ A. July 29th.
Q. 'Vhen did you return to Tidewater's job
if you did return, if you did associate yourself with the "BIG
DY"
A. We started to get ready to go to the Diamond Shoals
tower job about the middle of March, 1966.
Q. What was your association 'vith the Diamond Shoals
light tower jobY
A. I was superintendent in charge.
Q. Just as you had been on the Chesapeake tower job Y
A. Exactly.
Q. When did you report to Tidewater yard to act as superintendent for the joint venture on the Diamond Shoals tower
jobY
A. Right around the middle of March.
Q. The same date as year before Y
A. Right.
Q. Now, when you reported in order to get the "BIG D"
ready to go out, what was necessary to be done, if you recall¥
Q. You are talking about the Hatteras or Chesapeake
jobY
Q. I am talking about Diamond Shoals light tower.
A. We had to remove the caissons, the legs that are referred to as spuds in some cases, caissons had
page 628 ~ to be lengthened. We had to see that all the machinery 'vas operating and son1e of it had to be
overhauled. That is taken apart and repaired, such as compressors and generators, pumps. We had to assemble all the
supplies to load because it is a long ways down there. We
did some cleaning to the hull, painting, both to the hull and
to the machinery and so forth. We had to put the sheer legs
on, the sheer legs being the things that lift the heavy lift,
and that generally-and we made a test lift on the base of
the tower. And then we had to remove the sheer legs. Incidentally, we X-rayed the legs or the caissons to be sure
they were safe, and all that.
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Q. V\7 as any work done on the compressors and the generators and other machinery of that type f

A. Yes, sir.
Q. What type of work was done in connection with those
in particular Y
A. I believe one or two of the engines was tore down. I
know the compressors were partly tore down. One engine,
I think it was tore down completely, practically. Renew
valve pieces and things like that in the compressors.
Q. You are acquainted with Mr. Duke, who is the plaintiff in this suit Y
A.. Yes, sir.
Q. Was he employed to assist in getting the "BIG D" ready
to ·go back out to the Diamond Shoals light tower
page 629 ~ job?
A. Yes, sir.
Q. In what capacity was he employed Y
A. As a mechanic.
Q. Mr. Hartman, let me ask you, were you at the yard on
a day-by-day basis when the work was being done?
A. Normally.
Q. Would you qualify "normally f"
A. Occasionally you go away for something or other. My
place of work was there, that is correct.
Q. What type of 'vork-I am speaking from your observation-what type of work was Mr. Duke employed to do and
what type of work did he do while you were getting the "BIG
D" ready to go out on the Diamond Shoals job f
A. Well, he worked on the jack and took out the grippers,
that is the rubber tire things we call the grippers, took them
out and cleaned them, cleaned the grooves. He worked on the
cylinders. That is the air ram that activates the jack.
He assisted, I believe we called in outside help to work on
the compressors, but he assisted in the work on the compressors and the engines and on the generators downstairs, and
generally acted as a mechanic.
Q. Now, as a mechanic what were his duties, if any, with
reference to keeping the compressor room clean
page 630 } and orderly?
A. Well, it was his primary responsibility for
that particular area, or it would have been, we will say, 'vhen
it was in operation. We will put it that way.
Q. Was there any other mechanic aboard besides Mr. Duke?
A. During the time we were getting ready to go there was.
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Q. There was f

A. Oh, yes, there was various people aboard. .As I say, I
believe we imported outside people one time for awhile and I
am sure there were other people from the yard at various
times that worked there. I wouldn't kno'v the details. But
the mechanics from the yard, fron1 Tidewater's yard were
there at various times.
Q. No,v, during this period of overhaul, and I am speaking
now primarily of the compressor room and the compressors,
and the GM Diesels that operated the compressors were being
overhauled, what was the condition of the compressor room
deck as to oil?
.A. It is bound to have oil and grease on it. vVhenever you
are overhauling a bunch of machinery like that you are bound
to get some.
Q. Whose duty was it to clean up that oil when it gets on
there?
page 631 ~ A. The mechanics working there are supposed
to try to keep the work area as clean as they can.
Q. Does this include Mr. Duke?
.A. That is right.
Q. Did you have any drip pans under the compressors?
A. No, sir.
Q. Would you tell us why not, sir f
A. Well, I don't know that 've ever discussed it. I don't
see how you could do it, even, to tell you the truth.
Q. Sir?
A. I said I don't see how you could have put anything in
there.
Q. Will you tell us why you say thatY
A. You have these long pieces of machinery cramped in a
relatively small room there. And the way they are built I
just don't see how you could actually put stuff in there to
eliminate getting some oil and grease on the floor.
Q. You say considering how they were built?
A. I mean considering the way they are set in there. Four
sitting in a row and they are relatively close together.
Q. Did they rest flat on the deck?
A. The bases are on the deck. I believe they set on a-there
is a frame first and the compressor and th~ engine is on a
frame and that frame is on the deck. There is
page 632 ~ a steel I-beam frame, as I remember. And that
frame is fastened to the deck.
Q. From your experience in overhauling machinery of this
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type, would drip pans have served any useful purpose during
the periods of overhaul, sir Y
A. Well, I don't know where you would put a drip pan to
do any good. That is what I don't understand. I don't see
how yon could.
Q. All right, sir. No,v, we come down to the day of Mr.
Duke's accident, which was April 23, 1967. Were you aboard
at the yard that morning?
A. No, sir, I was not.
Q. Incidentally, what time of day did the accident occur?
A .... The information I got since I wasn't there,The Court: Don't testify if yon weren't there.
The Witness : I wasn't there, that is right.
By Mr. Sykes:
Q. You did recieve information that Mr. Duke had been
injured Y
A. Yes, sir.
Q. What action did you take upon receiving that information?
A. I first got our safety director and then I
page 633 ~ talked to the hospital and made sure he was getting medical attention, by telephone. I checked
to be sure the doctors were there and they were taking care
of him. And so far as I was able to do, everything was being
done that could be done and I satisfied myself that it 'vas
being done by telephone.
Q. Now, after taking that action did you visit the yard Y
A. Yes, I went down later on that evening.
Q. All right, approximately what time did you go to the
yard?
A. I don't remember exactly, it was later on in the day. It
was getting along to,vards dark sometime I drove on down
there, just more or less to take a look.
Q. And did you go aboard the "BIG D 7"
A. I just walked over to the dock, didn't actually step up
on the "BIG D." I remember I walked over to the dock and
looked up. They had told me over the telephone, you know,
about what had occurred.
Q. So you didn't actually make any inspection of the exact
place?
A. No, sir, I did not make a thorough inspection, that is
correct.
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Q. Were you accompanied by any person at the time you
walked over to the "BIG DY"
page 634 ~ A. No.
Q. Just by yourself Y
A. That is right.
· Q. Mr. IIartman, just one further question. During the
week following Mr. Duke's accident what additional work
was done on the "BIG D" during that particular period of
time!
A. Well, they continued to work or completed the repairs
to the various machinery.
Q. And you are talking about now just what was done on
the "BIG D" not anything else Y
A. That is right.
Q. We had finished installing the caissons that day. There
was more work done on the jacks and the compressors. To
make sure, everything was operated and it was tested out on
the next week.
Q. Is that the week following?
A. That is right, to be sure everything was in operating
condition. I believe some work was done on the big crane_, I
mean on the engine of the crane, I believe they did something.
Q. And on what date were you finally ready to go?
A. We went down around April 30th, I believe we left.
Q. Mr. Duke was hurt on April23rd?
page 635 ~ A. Yes.
Q. Just about a week later?
A. Just about a week later.
Q. Now, I want to ask you just about one thing. You were
on the stand yesterday?
A. Yes, sir.
Q. I have lost track of time. At the time Mr. Howell asked
you about the safety meetings that were held out on the job
site after the "BIG D" got out to the job site and started
working.
A. That is right.
Q. Do I recall that you held one or two formal safety
meetings¥
A. That is right.
Q. While out on the site?
A. Yes.
Q. Mr. Hartman, just how did you handle safety out at
the site?
A. Well, being since it was just such a small crew, every-
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body was there, everybody was living aboard, I kind of
handled the thing by observing and watching, making sure
anybody didn't do anything hazardous and calling their attention to it. And using, even as an example, a couple of times
Mr. Duke didn't do something quite according to
page 636 ~ all the rules and I called his attention to it.
Q. What kind of thing did Mr. ·nuke do 7
Mr. Howell: If your Honor please, I don't think this is
relevant or material, what Mr. Duke did over a long period
of time. I will object.
The Court: Sustained.
By Mr. Sykes:
Q. But you did have your safety on a day-to-day basis 7
A. That is right.
Mr. Sykes: Your 'vitness.
CROSS-EXA:A1INATION
By Mr. Howell:

page 640
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Q. Now, Mr. Hartman, do you remember this barge "BIG
D" is not the original barge that was designed T
A. That is correct.
Q. The original barge was destroyed in a hurricane f
A. That is correct, in a storm.
Q. With you all in the midst of the Chesapeake Bay BridgeTunnel?
A. Yes, sir.
Q. And time was of the essence and as quickly as possible
you got another dredge built and put all this equipment back
on itf
Mr. Sykes: We are going back to 1960. He didn't want
me to go back to the Chesapeake lighthouse tower.
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By Mr. Howell:
Q. I am pointing out this business of Naval architects designing this rig. This isn't the barge they designed Y
The Court: You haven't pointed that out yet, Mr. Howell.
You may put that evidence on, but there
page 641 ~ hasn't been any here as yet to that effect.
By Mr. Howell:
Q. DeLong Corporation designed the first "BIG D," the
dredge?
A. That is my understanding.
Q. But Mr. DeLong didn't furnish the second one? This
barge, did he 1
A. Well, now, that I really can't tell, I don't know. That is
not within the scope of my duties.
Q. But you were there when the hurricane busted itt
A. Oh, yes, sir.
Q. And it all went down to the bottom Y
A. Yes, sir, it is still there, as yon know.
Q. But you were able to salvageA. Some of the equipment, yes, sir.
Q. Such as compressors?
A. That is right.
Q. And salvage some of the generators?
A. See, 've got the compressors. I don't kno'v whether we
salvaged the generators or not. We salvaged the pump.
Q. And you pulled the compressors off the deck from the
Chesapeake Bay down at the bottom?
page 642 ~ A. That is right.
Q. And ever since you pulled those compressors
up from the bottom of the bay they haven't been performing
like they did before they went down to the bottom of the bay?
In other words, you had a lot of trouble with the seals and
dripping right much oilY
A. I don't agree with that.
Q. Do you remember the Coast Guard was going to come
aboard in 1965, March of 1965, before you 'vent out to the
Chesapeake tower job Y
A. Right.
Q. Do you remember telling :hir. Duke that the Coast Guard
'vould be aboard on a certain day Y
A. I suppose I did.
Q. Did you tell him to be sure, told him to be sure and have
all the oil mopped up when the Coast Guard came aboard Y
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A. I may have, I can't say that I did or didn't. But I am
sure I told him this at other times.
Q....Did you have a mop for that purpose?
A. We had mops on there, yes, sir.
Q. And you kept a mop in the compressor roomY
A. Yes, sir.
Q. And you had a bucket there Y
A. Supposed to be buckets.
page 643 ~ Q. And taking the mopA. You have a bilge cleaner you use.
Q. You use a mop, too 7
A. That is right.
Q. Tell us how you would use a mop to get the oil up.
A. Well, you can dump this bilge cleaner which is a chemical, which seems to attack or do something to oil. Not being
a chemist I don't know exactly. You can take a mop and
wring it out in a bucket or douse it in a bucket.
Q. And this was standard equipment in a compressor room f
A. That is right.
Q. And this mop wasn't used to mop up oil when you were
repairingY This was to mop up in the normal course of
operation?
A. Of course, some oil coming all the time .

page 644
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Q. This oil didn't come from other openings Y

A. You have breathers. Incidentally, oil comes
from other places than the compressor. You have
steam flying, oil in your exhaust.
Q. Is this in the normal operation of the compressor 7
A. I am talking about other machinery. Oil comes from
other places than these compressors.
Q. Other places in the aft end of the barge where the compressor house is 7
A. Sure, there is oil coming from other machinery there.
Q. Is this other machinery within the compressor house f
A. No, no other machinery in the compressor house.
Q. Is this other machinery in the vicinity!
A. The crane is up there, and then you have an engine on
page 645

~
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each side. And, incidentally, we had a portable generator
setting on the deck.
Q. Now, while we are on the portable generator, they are
not made fast to the deck, are theyT
A. There was a portable generator on deck. Yes, we made
it fast to the deck. I say "portable," in that it was on skids.
This was a special piece of equipment for this particular
operation.
Q. You rented itt
A. That is right, we rented it.
page 646 ~ Q. vVe have been talking about taking the generators off when you came in from the Chesapeake Bay Bridge. Is that the generator you took off, cut
the taxi meter from running and took it off7
Q. And when you went back to the next job all you did was
to go back and rent another one 7
A. That is right. The generators down in the hull are part
of the permanent equipment. This was a generator on deck.
Q. The generator on deck, where was that located 7
A. At Hatteras-may I show it on there 7
Q. Yes. And I would like for you to tell me where it was
when it was in the yard the week Mr. Duke was hurt.
A. To the best of my memory the generator was sittinga deck engine or a steam engine sits in l1ere. (Witness indicating.)
Q. Just take and put a square-for the steam engine,
"SE" on the model. We realize it is not to scale.
A. All right, this is the steam engine, to the best of my
memory. At the time ~Ir. Duke was injured I wouldn't say.
I believe we had the generator setting here (witness indicating), and moved it over here.
Q. When he got hurtY
page 647 ~ A. I couldn't be too sure because we did move
it.
Q. Yon couldn't say where that is 7
A. That is right, except in this general area, that I know.
Between the crane-this is the crane, you see-between the
crane and the compressor house, in between the sides of the
boiler some place, the genera tor was set.
Q. The whirley, you say, when it was operating would
spew steam like a pile driver Y
A. Any time an engine has an exhaust.
Q. And this steam has oil in itY
A. That is right.
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Q. And it would just descend down on the deckY
A. That is right.
Q. And this film, steam and oil, had a tendency to make
the deck slippery when it came down on the deck, didn't it Y
A. It would if enough of it accumulated, yes.
Q. During your safety meetings did you ever suggest that
they get some non-skid paint and paint these decks where
this oily, slippery stuff is going to come downY
A. No, sir.
Q. Did you ever suggest that they get some diamondstudded plating and put in this area Y
A. No, sir, it is impractical.
Q. I ask you, you said you called the safety
page 648 ~ director there when he got hurt. What is the name
of that man you called Y
A. Bryson.
Q. B-rA. B-r-y-s-o-n.
Q. And he was the safety director that had over-all responsibility for safety on the "BIG D" during the week
M:r. Duke got hurtY
A. He is the safety director for Tidewater Construction
Company.
Q. Now, the week right after Mr. Duke got hurt, Mr.
Sykes asked you what you had to do on the "BIG. D." I
think you said the spuds were in place, they had all been
lengthened by that time?
A. Oh, yes.
Q. And all you could recall was some of the work done to
the crane?
A. Work done on the crane and on the compressors.
Q. The crane had been workingY
A. Oh, yes.
Q. The week before Y
A. Oh, yes.
Q. It was in operating condition?
A. Fair.
Q. Right. And the compressors were working
page 649 ~ the week before?
A. I don't know whether they were all working. I think one was still down the day he was hurt, but I
aJn not exactly sure.
Q. They were working?
A. I think they were working.
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Q.
A.
Q.
A.
bor.

These three were sufficient to build up the air pressureY
Do it on one if you have to.
You had three on then f
You don't go on one out in the open, only in the har-

Q. But three!

A. I wouldn't know, sir. I wouldn't go out on the open
water on three.
Q. Would you go in restricted waters on threeT
A. We have, yes.
Q. Now, the compressors and the jacks and the whirley
were used for the purpose-first let me ask you this : Where
did the "BIG D" shift to that week before it picked up this
first section of Diamond Shoals light tower Y
A. Up to the Tidewater Equipment Company yard, which
is about five or six hundred feet on up the Intercoastal
Waterways.
Q. What size tug did you use for this shiftY
page 650 ~ A. For that particular shiftY
Q. What size tugY
A. Let's see, I believe Tidewater's two little tugs, one is
a 75 tonner and one a 40 tonner.
Q. Were you there when the shift was made Y
A. Yes, sir.
Q. "What lines from the "BIG D" 'vere run to the tug? How
did they make fastY Did they get up and just tow it tandemstylet
A. In that movement-! will have to stop and think what
we did do. I believe one little tug put what you call a ha,vser on it and towed it, and another got alongside and what
you call side pushing, this particular little movement.
Q. \Vhen you got down there when you made that shift,
were you there-did you watch the "BIG D" operate at
that site?
A. Yes, sir.
Q. Did they put the spuds down 1
A. Yes, sir.
Q. And jacked it up?
A. Yes, sir, that is right.
Q. And it operated satisfactorily!
A. Yes, sir, that is right.
Q. And when they had lifted it uppage 651 ~ A. The whirley doesn't make that lift.
Q. What do you call itt
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A. The sheer legs.
Q. You had the sheer legs on the "BIG D?"
A. That is right.
Q. And the sheer legs picked this up?
A. That is right.
Q. And the test, everything was lovely?
A. That is right.
Q. All right, let me see here. Now, J\{r. Duke you considered him to be an excellent man to 'vork on this "BIG D Y"
A. Yes, sir, I did.
Q. And when you all finished up the Chesapeake job you
knew you had the Diamond Shoals job?
A. Yes, yes, sure.
Q. And you intended if you could to have Mr. Duke to be
on it?
A. Yes, sir, I hoped I could take him along, that is right.
Q. And you called him back to the "BIG D" in about March
of 1965?
A. I think we did.
Q. And even after-when he got hurt he had all his operating tools on there?
page 652 ~ A. That is right.
Q. As the tools he worked with, he would use
on the job if he made the trip Y
A. That is right.
Q. Did you not ask him if he would let the tools stay on
there?
A. That is right, I did.
Q. And his tools were used during the whole operation?
Duke?
A. That is right. That is a personal favor he did me.
Q. Did you have a chance to go to the hospital to see Mr.
A. No, sir, I did not. No, because I also have an unfortunate situation in my home. I can't go out at night, my wife
is crippled.
Q. But you had general knowledge that he had a broken
leg and was in a east?
A. Yes, sir, I made telephone inquiries.
Q. Notwithstanding he \Vas in a cast, did you ask him if
it wasn't possible to get a boat and bring him out to the "BIG
DY"
A. Yes.
Q. That 'vas because he knew so much about the machinery?
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A. Wonderful. I wanted to put him to work
if I could.
Q. You knew he had a cast on Y
.A. Yes.
Q. .And he was going to have to go down to sleep down
below?
.A. I was assuming he could walk in the cast. I just asked
if it were possible and was told it wasn't possible.
Q. Why wasn't Mr. Duke, if he was such n. good man, why
was he let go by Tidewater?
Mr. Sykes: It is irrelevant, if your Honor please.
The Court : All right.
All right, ~{r. Howell .
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REDffiECT EXAMINATION
By Mr. Sykes:
Q. Mr. Hartman, during lfr. Howell's cross-examination
he asked you about the tests that 'vere made when
page 658 ~ the barge was moved from Tidewater's southern
branch yard down to Tidewater Equipment yard,
you say a distance of 500 to 600 feet Y
.A. Something like that.
Q. "\Vhen it was at the new location the sheer legs were
tested; is that right!
The Court: It is your witness, Mr. Sykes. You must examine him as your witness.
Mr. Sykes: All right, sir.
By Mr. Sykes:
Q. When you got to the Tidewater Equipment yard what
was done at that particular time!
A. Well, we lifted the waist section of the tower.
Q. And what particular equipment on the barge was used
for that purpose?
A. The sheer leg is used. The sheer leg is the structural
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and boom, you call it. That is the thing the cables are hooked
to that makes the lift. The actual power for the lift comes
from the engine in the big crane and that is the equipment.
The "BIG D" is sitting here up on its legs out of the water.
Q. After that lift was made and the sheer leg was tested,
what was done with the sheer leg after that?
A. After that we took the "BIG D" and repage 659 ~ moved the sheer leg and removed the legs for
taking it on down to Diamond Shoals.
Q. So the sheer legs were not aboard when the vessel
made the trip down to Diamond Shoals?
A. No, sir.
Mr. Sykes: That is all.

•
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JESSE WARREN, called as a witness, on behalf of the defendant, having been first duly sworn, was expage 660 ~ amined and testified as follows:
DIRECT EXAMINATION
By Mr. Sykes:
Q. Mr. Warren, will you state your full name, sirY
A. Jesse Warren-Jesse C. Warren.
Q. And your age, sir f
A. Fifty.
Q. Where do you presently reside, sirY
A. My horneT
Q. Yes, sir.
A. At 5412 Pine Grove Avenue, Norfolk.
Q. Mr. Warren, by whom are you presently employed Y
A. Tidewater Construction.
Q. And how long have you been employed by Tidewater
Construction Corporation Y
A. About 21 years.
Q. In what capacity are you employed by them Y
A. Pile driver foreman.
Q. How much experience have you had as a pile driver
foreman!
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A. Twenty-one years.
Q. All right, sir, now, Mr. Warren, were you
page 661 ~ formerly assigned as foreman for the joint venture, Tidewater-Raymond-Kiewit 7
A. Yes, sir.
Q. On what particular jobs did you work for this particular joint venture?
A. Well, I went with them out on the bay.
Q. Speaking of the Chesapeake Bay Bridge-Tunnel?
A. Yes, sir. And the job at Hatteras and the job at Chesapeake.
Q. The first was the Chesapeake Bay Bridge-Tunnel?
A. Yes, sir.
Q. Then the Chesapeake light to,ver?
A. Yes, sir.
Q. And the Hatteras job was the Diamond Shoals light
tower?
A. Yes, sir.
Q. Did yon serve as foreman on all three of those jobs?
A. Yes, sir.
Q. Now, when did yon report to the joint venture as foreman for the Diamond Shoals light ship job?
A. Right at the middle of :h{arch.
Q. And in what year, sir?
A. 'Sixty-six.
page 662 ~ Q. Where had you been working immediately
prior to that time, sir?
A. Let me see-I was working out here on the bridge, right
out by that honse-l am speaking of it.
Q. Well, it is not too important. You did report to the joint
venture for the Hatteras job on March 14, 1966?
A. Yes, sir.
Q. Nineteen sixty-six 7
A. Yes, sir.
Q. At the time you reported what was the immediate job
that had to be done 7 "'\"\7bat was the first thing that you had
to do to get ready for the Hatteras job as we refer to it Y
A. Well, I 'vas to get the spuds all welded together. We
overhaul the air compressors and get everything in shape
to go.
Q. You speak of the spuds and the air compressors and
everything else in shape. To what particular piece of equipment on the vessel are you talking about?
A. I am talking about the "BIG D," that would be jacked
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up, put the spuds and weld them together, make them longer.
Work on the air compressors where it would be in good shape
to jack it up.
Q. All that had to be done; is that right?
A. Yes, sir.
Q. What period of time had been allotted to do
page 663 ~ this work, if you know Y
A. Well, somewhere, to the best of my knowl€dge, in six weeks.
Q. When did you all plan to actually leave and go out to
the job site, if you know?
A. Around about the first.
Q. The first of what, sir?
A. :hfay.
Q. Still speaking of 1966?
A. 'sixty-six.
Q. All right, sir, now, the things that you have mentioned
are the things that had to be done before going out on the
job site?
A. Yes, sir.
Q. Are you acquainted with Mr. Duke, the plaintiff in this
case?
A. Yes, sir.
Q. How long have you known ~Ir. Duke?
A. Ever since I have been with Tidewater, as long as I can
remember, about eighteen or twenty years, something in that
neighborhood.
Q. All right, sir. Now, was Mr. Duke employed during this
period of getting the "BIG D" ready to go out on the Hatteras job?
A. Yes, sir.
page 664 ~ Q. In what capacity was he employed?
A. Mechanic to work on the air compressors.
Q. Did he work under you?
A. No, sir.
Q. Under whom did he work?
A. Mr. Norman Fisher.
Q. \Vhat 'vas Mr. Fisher's job?
A. I-Ie was the n1aster n1echanic.
Q. Now, coming down to the day of the accident, at
approximately what time on April 23, 1966 did Mr. Duke's
accident occur, sir?
A. Right around 12 :00 or 1 :00 o'clock.
Q. In that general neighborhood?
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A. About 1 :00 o'clock.
Q. "\Vhat day of the week was itY
A. On Saturday.
Q. Did you all normally work on Saturday or did you ever
work on Saturday?
A. We 'vere, right along then, we were trying to get ready
to go out and wanted to get ready to go home that evening.
Q. Now, Mr. Warren, at the time of Atir. Duke's accident
were you aboard the "BIG DY"
A. Yes, sir.
Q. Where were you standing at the time he was
page 665 ~ hurtY
A. I was standing about 30 foot off from the
jack right in front of the air compressor shack.
Q. W onld you come over here to this-here is a model that
Mr. Duke was kind enough to make for us and this is the jack
on which he was working at the time he was hurt, and this
is Jack Number One. N O\\T, I think we go right around. This
is Two, Three, and Four. But primarily we are interested in
Number One.
And using that as a guide can you point to the approximate
place on the deck where you were standing at the time he was
hurtY
A. Standing right along in here. (Witness indicating.)
Q. All right, sir, how about drawing a circle and point a
little arrow to that and put your name.
A. (Witness indicating.)
Q. All right, sir, return to the stand.
Now, what attracted your attention to the fact that something was 'vrong behind that jack, sir?
A. The air blowing so hard.
Q. Once that came to your attention what action did you
take!
A. Well, I knew it was something wrong, either an air hose
had busted or something had gone wrong.
.
page 666 ~ Q. What did you dof
A. I started around there but I couldn't make
it.
Q. Now, when you say you "started aro1md," could you
come back over here to this model and vou showed us where
you were standing at the time. Now sho;v us where you went.
A. I started between the air compressor shed and the jack
right in here. (Witness indicating.) Going between them
right in here.
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Q. You say yon saw yon couldn't make it 7
A. Yes, sir.
Q. What did you see in particular f
A. This air hose hooked in on this side of the jack was
whipping.
Q. Is that what kept you from going through Y
A. Yes, sir.
Q. Once you found you couldn't go through between the
air compressor and the jack what did you do f
A. I came back around on this side and made it up to here.
(Witness indicating.)
Q. And when you got back into the area 'vhere Mr. Duke
had been, and I am speaking of the valves now, was Mr. Duke
back there or where did you see him f
A. No, sir, Mr. Duke was over here on the side of the barge,
right. (Witness indicating.)
Q. On the barge or on the string of the pier Y
page 667 ~ A. Holding on with one hand on the side of the
barge and his foot on a twelve-by-twelve holding
like that. (Witness indicating.)
Q. Standing on the stringer Y
A. Yes, sir.
Q. With one hand up on the rail of the barge Y
A. No, sir, there is pipe there with a chain in it and he
had one hand on the pipe.
Q. That is where he was standing when you arrived at the
scene of the accident 7
A. Yes, sir.
Q. What action did you take at that timet
A. Well, I asked him, "Duke, are you hurtY"
He said, "My leg is." And at that time we had got to him
and he had set down on the twelve-by-twelve timber and he
was holding like this, just like this, and it bent. (Witness
indicating.)
Mr. Howell: The witness made a gesture. We didn't get
that in the record.
The Witness : He was holding his britches leg like this. The
leg, and his leg was lying down on the side.

By Mr. Sykes:
page 668

~

Q. All right, sir, now, he was on the pier at
that time?
A. No, sir, he was on the twelve-by-twelve.
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Q. Is that the stringer that runs along the edge of the land f
A. That is right, sir.
Q. But it is separate and apart from the ·'BIG D Y"
A. Oh, yes, it is different from the "BIG D."
Q. Once you saw him down there or got to him down there,
if you went to him, what further action did you take Y
A. The colored boys and all came around and we took him
out and I took his leg in my hands and laid him on the stretcher.
Q. You took what with your hands?
A. His foot and leg and the boys took and laid him on the
stretcher.
Q. What type of stretcher¥
A. One with the legs, you know, and built up in the middle.
Q. Was Mr. Duke conscious at that time?
A. Yes, sir.
Q. Was he able to talk with you and the other men f
A. Yes, sir.
Q. Did he appear to be in any daze of any kind 7
A. Well, I wouldn't say that. He didn't seem
page 669 ~ that way, he was white.
Q. Sir?
A. He 'vas white.
Q. What did Mr. Duke say to you at that time Y
A. Well, he didn't say anything to me. I asked I said,
"Duke, are you hurt!"
He said, "My leg is killing me."
I said, "'Vhat in the world happened!"
He said,Mr. Howell: If your Honor please, I would like to ask that
the Jury be excused so that we can find out if this man was
in a state of shock. I don't know what he said or what this
man is going to say, but he said he 'vas white and his leg
was killing him, and now he is going to repeat some statement. In that condition I don't think,-if he was in a state
of shock, what he said would be irrelevant.
The Court: Overrule the objection.
Mr. Howell: Exception.
By Mr. Sykes :
Q. What did he tell you!
A. He said, "I went to blow out the air hose where we was
hooking up and I slipped and opened the valve." His foot
slipped and he opened the valve.
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Q. His foot slipped and he opened the valve Y
A. Yes, sir.
Q. Was that all that was said Y
A. That was all that was said.
Q. Who summoned the ambulance, if one was summoned Y
A. Mr. Fisher.
Q. And he 'vas sent to the hospital?
A. Yes, sir.
Q. Did you see Mr. Duke later?
A. No, sir, I didn't see him.
Q. Now, after 1Yir. Duke was on his way to the hospital
did you go back aboard the "BIG D ?"
A. Yes, sir.
Q. And what 'vas the purpose for you going back aboard,
sir?
A. To hook the jack up and get it working.
Q. Did you, yourself, actually hook it up Y
A. No, sir.
Q. "'Who did that?
A. Mr. Fisher.
Q. Were you there at the time he did that?
A. Yes, sir.
Mr. Howell: Judge, we are entitled to know the time, the
hour.
page 671 ~ The Court: Later, when you examine him you
can ask.
By Mr. Sykes:
Q. You have told us that the accident happened between
12 :00 and 1 :00 o'clock as near as you can figure it Y
A. Yes, sir.
Q. Can you tell us roughly the time when you and Mr.
Fisher went back, how long was it after thecident f
A. I would say an hour.
Q. About an hour Y
A. Yes.
Q. Now, did you make an inspection, since you were foreman, did you make an inspection of the area where Mr. Duke
had been injured Y
A. Yes, sir, me and ~fr. Fisher looked it over and taken the
hose where he was sitting.
Q. Now, was there any grease or oil on the deck in the area
where Mr. Duke had been working?
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A. No sir, not then.

Q.
A.
Q.
A.

Did you make a close inspection to see Y
Yes, sir.
You are quite certain of thatY
Yes, sir.
Q. .All right, sir, now, after making that inpage 672 ~ spection of the area where Mr. Duke was hurt
what action did you take after that, sir, if anyY
A. Well, we hooked the jack up and put the air on and
jacked the rig up.
Q. As foreman did you report the accident to any particular person and, if so, whom f
A. Monday morning we had to make a time-out, you know,
slip of what had happened.
Q. Well, on Saturday afternoon did you call anybody by
'phoneY
A. I called Mr. Hartman.
Q. He was the superintendent f
A. Yes, sir.
Q. And you told him f
A. Yes, sir.
Q. Then on Monday you did make an accident report f
A. Yes, sir, an accident report.
Q. Mr. Warren, during the week after Mr. Duke's accident
what additional work had to be done aboard the "BIG D"
just generally!
A. We had to jack it up to be sure it would hold a load and
we had taken it down and picked it up, the tower, to be sure
it would handle the load.
Q. Was there any additional work on the compressors or
generator, or anything of that kindf
page 673 ~ A. I don't remember that.
Mr. Sykes: I believe that is all, sir.
Your witness.
CROSS-EXAMINATION
By Mr. Howell:
Q. Mr. Warren, what time did you go aboard the dredge
that morningf
A. Excuse me, I think we went, to my Jmowledge, at 6 :00
o'clock that morning.
Q. And it was working all that morningf
A. Yes, sir.
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Q. Picking up spuds and putting them in placeT
A. Yes, sir.
Q. And when the whirley operates it gives off steam and a
certain amount of oil as it operates, does itT
A. Yes, sir.
Q. This steam and oil, just being heavier than air, descends
down upon the rig, doesn't itT
A. That is right, sir.
Q. It creates sort of a film that can't be seen by the eye,
but you can feel it if you put your hands T Is that right T
A. Yes, sir.
page 674 ~ Q. And when you feel it it is sort of a slick
film that you can feel Y
A. Yes, sir, it is slick.
Q. And the whirley had just finished placing the fourth
spud-when I say the "fourth spud," the spud that is called
Number One spud on this little diagram, the one he got hurt
onY

A. Yes, sir.
Q. And right after the whirley whirled around and put
that in the socket that is when ~1:r. Duke was attempting to
check the hose before letting air into the grippers is that
right?
A. That is right, sir.
Q. Had anyone taken a mop or broom or anything in order
to make sure that this film was not on the deck T
A. No, sir.
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NORMAN J. FISCHER, called as a witness on behalf of
the defendant, having been first duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION
By Mr. Sykes :
Q. Mr. Fischer, will you state your full name, sir?
A. Norman J. Fischer.
Q. Would you give us your age, sir7
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A.
Q.
A.
Q.
A.
Q.
A.

Fifty-seven.
Mr. Fischer, where do you presently reside?
8914 Hammett Avenue.
Where is that located, sir?
In the Ocean View section of Norfolk.
Mr. Fischer, by whom are are you presently employed'/
Tidewater Construction.
Q. How long have you been employed by Tidepage 708 ~ water Construction Y
A. Since 1940.
Q. Now, have you from time to time been assigned to the
joint venture known as Tidewater-Raymond Kiewit¥
A. I have.
Q. Will you tell us, sir, on what particular jobs you were
assigned to the joint venture t
A. Well, the first one was the Chesapeake Bay BridgeTunnel and then on the repair work of the "BIG D" when
it was being readied for the Coast Guard to,vers.
Q. To which to,vers do you specifically refer f
A. Chesapeake and Diamond Shoals.
Q. Now, Mr. Fischer, if you can tell us just generally, when
did the "BIG D" return from its service on the Chesapeake
light tower f
A. The Chesapeake light tower, July of 1965.
Q. To what place did she return f
A. To Tidewater's southern branch yard.
Q. "\Vhere is that located Y
A. On the Inland Waterways near Great Bridge.
Q. Now, once that particular piece of equipment, and I am
referring to the "BIG D," returned to rridewater Equipment yard on the Inland Waterways, did you have any specific
work to do with reference thereto t
A. You mean after it come back?
page 709 ~ Q. Yes, sir, from the Chesap~ake light to,ver.
A. Yes, to take the rental equipment off the
deck to be returned to the rental party and then we disconnected the batteries and some of the equipment. And, in
other words, winterized it for the winter, drained all the
water out and drained all the pipes and the steam engines,
steam air compressors and the boiler.
Q. Were they placed in a laid-up status 'I
Mr. Ifo,vell: Object, and move it be stricken.
The Court: Sustained. The Jury will disregard it.
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By Mr. Sykes :
Q. What was the purpose for doing these things you have
mentioned?
A. To be stored for awhile, storage.
Q. Look at the Jury and spealr to them and keep your
voice up as much as you can.
All right, sir, now, was the "BIG D" used for any purpose
during the winter of 1965 and in the early part-I guess it
would be the spring of 19661
A. No, it wasn't.
Q. All right, sir. Now, at what point-·well, strike that.
Now, once it was decided to return to getting the "BIG D"
ready to go out to the Hatteras job or the Diapage 710 }- mond Shoals job, did you play any part in getting
the vessel ready 1
A. Yes, sir, I did.
Q. Tell us just what did you do and when the 'vork of getting the "BIG D" ready, when did it actually start Y
A. About the middle of J\ifarch, 1966.
Q. Tell us what part you played in getting the vessel ready.
A. "\Vell, it was n1y duty to check through and the first
thing 've did was remove the spuds. And I operated the jacks
so 've could remove the spuds, checked through all the equipment on the machine which needed attention, which was jack
the jet pumps in the hold, two jet pumps. The batteries had to
be replaced, changed oil and changed filters and any parts
that needed attention.
And during this time we also worked on the air compressors which are on the top deck. We went through all the valves
in it and cleaned them out and replaced parts as they needed.
And we had the radiator repaired on one of the engines that
drives the compressors, plus checking out fan belts and belt
drives and injector system and fuel system, and that is about
it.
Q. A.ll right, sir, now, referring to the compressor room in
particular, ho'v many compressors are there aboard the "BIG
D" or were there aboard the "BIG D" at tlH~ time you were
putting her back in service in 1966?
page 711 }- A. Four.
Q. And how many diesel engines do you have
in connection 'vith those compressors?
A. Four.
Q. Of the four compressors and four diesel engines how
many required work of the nature you described?

178

Supreme Court of Appeals of Vh·ginia

Norman J. Fischer
A. I would say one of them required an oil seal at the rear
of the engine.
Q. Sir!
A. One.
Q. One required an oil seal t
A. Yes.
Q. Did the others require any work of any type t
A. Well, it did, let's see-the fuel system was checked
through, fuel filters and fuel lines, plus your fan belt and
radiator repairs.
Q. Now, Mr. Fischer, I don't know whether I asked you,
what was your position aboard the "BIG D" at that timeY
How were you classified?
A. I was classified as a master mechanic.
Q. Was the work on the compressors and the diesel engines
that operate them and on the jet pumps, all of this you have
mentioned, was all of this done under your supervision Y
A. It was on the compressors and some of it was let out to
Western Branch Diesel.
page 712 ~ Q. Now, did ~ir. Duke, who is the plaintiff in
this case, work under you, sir, or under one of
the other foremen f
A. He worked under me.
Q. What was his classification Y
A. Mechanic.
Q. And on this particular job how many mechanics did you
have working under you Y
A. That particular job I had two.
Q. Would you give us their names Y
A. Well, Ed Duke and the other fellow by the name of Noah
Cohee.
Q. Now, what was Mr. Duke's particular function as a
mechanic? What was he supposed to do during this period of
getting the "BIG D" ready for service Y
A. His function was actually to do the work.
Q. \Yhat work do you speak oft
A. I am speaking about cleaning the valves and replacing
parts to the valves and the air compressor and checking out
oil leaks and seals, and generator trouble, battery charging
of generators, and check the jet pumps in the hold for leaks.
Get the engine started, check the engines, too, plus checking
the jacks.
Q. Mr. Fischer, did the mechanics do the work in connection with cleaning up in the compressor room
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page 713

~

and down where the jet pumps are located and
the generators are located Y
·
A. Yes, they did.
Q. Would you tell us what their function wast
A. While they were doing the repair work or after they
were getting through doing it, it was their duty to keep the
place cleaned up.
Q. Now, Mr. Fischer, over what period of time did this
work take place of getting the "BIG D" ready to go back in
service for the Diamond Shoals light tower job f
A. From the middle of March until the last of April, first
of May.
Q. Now, were you aboard the "BIG D" the day Mr. Duke
was injured, sir t
A. Yes, I was.
Q. Would you tell us where you were at the time he was
injured? ·
A. At the time of the accident I was about 25 to 30 feet
ahead of the spud which is one of those columns.
Q. All right, sir, I wonder if you would come down to this
model, sir. I am not so sure you are oriented, but this is the
compressor room aft and this particular jack-I am now
referring to Jack Number One, that is the number Mr. Duke
has placed on it,-is the jack in connection with which Mr.
Duke was working at the time of the accident.
page 714 ~ And I am going to ask you to take this oil
pencil and put a circle on the deck and write
your name by that circle in the position you were standing
at the time of Mr. Dulte's accident.
A. I would say right around here. (Witness indicating.)
Q. All right, sir, now would you write your name by that
circlet
A. (Witness indicating.)
Q. All right, sir, now please resume the stand.
Now, 1\ir. Fischer, from the point that you were standing
at the time Mr. Duke was injured could you see him where
he was working behind that jack, sirf
A. No, I could not.
Q. What was the thing that attracted your attention to
the fact that something had happened Y
A. I saw the air blowing.
Q. Once you heard that sound what action did you take?
A. Well, I figured there was something wrong so I started
running between that particular spud and that little, we call
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it the compressor building, and tried to get to him. While I
was trying to get through the entrance I seen the hose flying
back and forth and I knew I couldn't get through there. So
I backed up and went through the compressor
page 715 ~ room and come around the back.
So when I come around the back I had to goI saw he had gone through the chain rail.
Q. Through the chain rail Y
A. That is right. Through the chain rail, between the
upper and lower chain. And I run back to cut the air off and
cut the compressor off.
Then I come back again and run over to the rail to see if I
could see Duke again. And I looked over the side and I seen
him laying on the bulkhead of our dock.
Q. Mr. Fischer, how about coming down to the model again
and I 'vonder if you would take the pencil and just point
out to the Jury in a general way what you did.
A. Come here, started going here, (witness indicating).
He was back here. The hose, anyhow, I got here and the hose
was swinging from here against that building across the
passageway, and I turned around from here and come out
this door here, which 'vas three doors on the back there,
come around here and looked around the corner.
I saw Duke here and here is the chain rail and Duke was
going through the rail just about this point here, through the
upper and lower chain. We had a chain rail on this particular setup.
So I seen him here and I went back and cut off the air compressor and come back again and I come right
page 716 ~ to this point. And Duke was laying on a timber
on the bulkhead just about in a line with a fairlead for an anchor which was sitting about like this.
Q. You are pointing to a line with the control stand?
A. Yes, sir, with the control stand.
Q. Now, at what point in that series of events did you say
you cut the compressor off Y
A. After I took-I mean the first look. Then the first and
second look I took to see where Duke was at.
Q. How did you go about cutting the compressor off?
A. Pulled the master clutch out, disengaged the clutch on
the piece of equipment.
Q. Now, Mr. Fischer, you have told us, the last thing you
told us, you saw Mr. Duke down on the dock or on the
stringer, as you so refer to it. What did you do next 1
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A. Well, I come around the compressor room again and
went to the office to call an ambulance. In the meantime I
called Jesse Waren and he was going to see that Duke was
taken off and put him on a stretcher and getting him off the
bulkhead and having him ready for the ambulance. In the
meantime I was telephoning the ambulance at Portlock.
Q. What ambulance did you call?
A. Portlock Fire Station.
page 717 ~ Q. Ho'v long was it before they responded, if
you recall Y
A. I would say it was between 15 and 25 minutes or half an
hour, something like that.
Q. Now, during the period behveen the time that you placed
your call and the time that the ambulance arrived to what
point did you go 7
A. Well, after I made the call I went back down to the rig.
By that time they had Duke on the stretcher laying on the
ground near the machine and I talked with him.
First I looked at him and he was in n little bit of pain
there, so I asked him what happened. So he said, "Well, I
guess my foot slipped," and that was about it.
Q. He told you his foot slipped f
A. That is right.
Q. Was that the extent of your conversation with him at
that time?
A. That was the extent at that time except to get some
blankets for him and cover him up. But he didn't mention
anything more about that.
Q. Did I understand some blankets were secured to cover
him up?
A. That is right.
Q. Now, once Mr. Duke was placed in the ambulance and
was on his way to the hospital, 'vhat did you do
page 718 ~ next f
A. Next I believe I went out to the shop where
we had the Coca-Cola machine and snack machine and got
myself a lunch. After that I 'vent back on the machine.
Q. You went back on what, sir?
A. On the "BIG D." So we had to get the jacks in working
order. So I walked up there to see and hooked the air line
back up and I found the air line was battered up so that I
couldn't use it. Then I had to get an air line.
Q. What particular air line are you speaking off
A. This particular one that is the main supply line to the
jack.
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Q. Was that the air line that was whipping around, sirf
.A. That is the one.
.
Q. .All right, sir, go on.
A. Well, seeing he said his foot slipped, so we went to see
what happened up there.
So I couldn't see any oil around this piece of equipment,
this particular part of the barge.
Q. Did you make a close inspection of the area where Mr.
Duke was hurt f
.A. I did. Because I had to go through the same procedure
he was to hook up a new line.
Q. Now, when you made your inspection did you observe
any oil or grease on the deck of any kind!
page 719 ~ .A. Not at this particular point.
Q. Sirf
A. Not at that part of the machine.
Q. .All right, ir, now, having observed the conditions at the
time at the scene where Mr. Duke had been hurt, what did
you do nextf
A. Well, I got another hose and hooked it up. First I
had to take this one off and replaced it with the other one,
and then after I got it hooked to this particular valve I had
to blow out the line, which is the usual procedure in hooking
up air lines.
Q. Now, you were just about to do the same thing that Mr.
Duke was doing at the time he was injured; is that right f
A. That is correct.
Q. Now, Mr. Fischer, I wonder if you would step right over
here Y I am going to hand you this pencil-and this represents the barge I am going to draw, to speed things along.
Now, Mr. Fischer, I have drawn a rough outline of the
"BIG D" on this pad and showing the compressor house
aft to orient you. And this is Jack Number One that ~{r.
Duke said he was working on. And I have drawn the little
valve cover with the valve sticking out. .And I am going to
ask you to take this pencil and describe to the
page 720 ~ Jury just where you stood when you went to
make the hook-up.
A. Here. (Witness indicating.)
Q. .All right, sir. Now, in going about to make the hook-up
why did you put yourself in that particular position Y
A. Because that is the safest place to do it in my estimation. .And it is closer to the valve and you also have to hook
the hose up to that side.
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Q. Can you point to what particular valve you were going
to use, sirY
A. It would be the outboard valve, this one. (Witness
indicating.)
Q. So you positioned yourself around close to the outboard
valve; is that right, sirY
A. That is correct.
Q. Can you come down, Mr. Fischer, and show the Jury
just how you went about opening that valve or cracking that
valve¥
Mr. Howell: If your Honor please, I object to the relevancy
of how ::1\fr. Fischer does a job. The job has probably seven
different ways of doing this job and I don't think, unless he
is qualified in some particular phase of safety engineering, or
something of that typeThe Court: Overruled.
page 721 ~ Mr. Barr: Note our exception.
The Court: Go ahead and demonstrate.
By Mr. Sykes:
Q. Mr. Fischer, did you make for me a model and bring it
into Court, just a small model of the particular valve Y
A. Yes, sir.
Q. Did you bring it into Court f
A. Yes, sir.
Mr. Sykes: Your Honor, this is meant to be an exact duplicate. I just want to use it for demonstration purposes like
Mr. Howell did.
Mr. Howell: If your Honor please, unless they can prove
that the angles and so forth-I mean, we don't have here just
a mock-up, we have a mechanical valve and I object to it
for a number of reasons.
First, it is brand-new and has the tightness of a brandnew piece of equipment; number two, until there is proof that
this handle and this nut and this bolt sits at this angle when
you turn it, as the same angle that we had when Mr. Duke was
hurt, I think it would be deceiving to have this go into evidence as representative of the angle and the stiffness and the
mobility of the valve that is involved in the case.
page 722 ~ The Court : Ask some more questions in line
with the objection.
Mr. Sykes: I just wanted to use it for demonstration. I
didn't plan to offer it in evidence.
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The Court: Mr. Sykes, if you are going to make a demonstration upon it and a great deal has been said about the
angle of the valve, it gets rather pertinent.
By Mr. Sykes:
Q. Now, ]..fr. Fischer, I am directing myself directly at the
moment on the day that Mr. Duke was injured, sir, are you
in a position to tell us without reference to the valve now,
just forget that for the moment-I will put it behind you. .Are
you in a position to tell us what type of valve that was f
.A. Well, it is a quick-opening valve and the manufacturer's
name is James Berry, made by James Berry Valve Company.
Q. Now, coming to the actual hook-up of this valve, in what
place did the air line come that hooked onto this valve, sir Y
.A. You mean the pipingf
Q. Yes, sir.
.A. The piping come up vertical through the
page 723 ~ deck and then went to a 90-degree "L" over to
the valve.
Q. This model that you have made, without looking at it,
does that contain that 90-degree "LY"
.A. Yes, it does.
Q. Do I understand the valve was attachedA. Let me change that. This particular unit on the "BIG
D" had a "T" instead of a 90-degree "L." In other words,
the "T" has toQ. Was that a 90-degree "T Y"
.A. One part would be 90 and the other two would be 180.
Q. Now, the valve that was attached to the 90-degree "L,"
was there a piece of pipe between the 90-degree "L" and the
valves?
.A. Yes, sir.
The Court: He said it was not an "L" but a "T," did you
not?
By Mr. Sykes:
Q. Was there a pipe between the valves Y
.A. Yes, sir.
Q. How was the piece of valve attached to this pipe, if it
was attached, sir 1
.A. Screwed to the pipe.
Q. Once you have got the valve attached to
page 724 ~ that piece of pipe would you tell us about that
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handle, in what plane it worked, whether it
worked in a vertical plane or horizontal plane or was it at
some angle?
A. To my recollection it was about between 10 and 20
degrees off the horizontal plane.
Q. Why was it placed in that particular position, if you
knowY
A. To keep the handle down as low as possible.
Q. Sir?
A. To keep the handle down as low as possible and keep itand also to keep it as close to the dock as 've could.
Q. Now, on this model that you have constructed at what
angle did you attempt to place the valve on that model T
A. That particular one there is about 12 to 13 degrees off
the horizontal plane.
Q. Now, :hfr. Fischer, is the valve on this model that you
have constructed, is that the same type of valve that was on
the "BIG D" at the time of Mr. Duke's accident Y
A. It is the same type but not the same manufacturer.
Q. And the valve that you put on this model is a ne'v valve?
A. It has never been in use, it is new, yes, a new valve.
page 725

~

Mr. Howell: We object to using a valve and a
handle that is produced by another manufacturer and this handle is designed differently from the one that
has been testified to as being used in this particular place.
I could ask him some questions.
The Court: You might do that.
Mr. Howell: Mr. Fischer, I have to wear glasses. Can you
see very well without your glasses Y
The Witness : I surely can.
Mr. Howell: Now, I 'vant you to put this picture in a
proper light and look at that handle, both at the angle of
it and notice the little ball on the end of the handle, apparently designed to keep a man's hand from slipping off.
The Witness: Put your finger on it.
Mr. Howell: See this handle sticking up there, can you see
itY Can you see that little round ball on the end of that handleY See it right there?
Can you see the handle, first? Can you see the lever, the
handleY
The Witness : No, I don't.
Mr. Howell: Well, then, I won't be able to get any place.
The Court: You are referring to what exhibit?
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Mr. IIowell: I am referring to Plaintiff's Exhibit 14.
.
Can you see that handle sticking up there
where I put my pencil Y
The Witness: I can't see it.
Mr. Howell: You don't wear glasses, do youT
The Witness : No, I don't.
The Court : I think you might at this point let the Jury look
at it.
Mr. Howell: I was pointing right here. (Indicating.)
The Court: All right, let them have it now.
Mr. Ho,vell: Just one minute, your Honor.
I am showing you now Plaintiff's 14 and ask you if you can
see that lever arm? Can you see that?
The Witness : I can see that.
Mr. Howell: Can you see the little knob on the end of the
lever!
The Witness: Yes, I can.
Mr. Howell: Now, I ask you if this handle is even as long
as that one, now refreshing your recollection as to the length 7
The Witness: Well, I will say this handle here is longer
than that one.
Mr. Howell: The handle in the picture is longer than the
one on the model Y
page 727 ~ The Witness : That is right.
Mr. Howell : And the one in the picture has a
knob on itY
The Witness: That is correct.
Mr. Howell: .And the one on the model does not Y
The Witness : That is correct.
That is Plaintiff's 14. I think that is sufficient, your Honor,
that they have a handle manufactured by another manufacturer that is different from the one used in this ease. It
would be improper for a specifically different manufacturer,
and the lever and handle to be put in.
Mr. Sykes: We admit it wasn't offered in the exact duplicate, merely offered in the same spirit that Mr. Howell offered
his model.
It has been testified to that his model has three grippers
up and down and the "BIG D" has six.
The Court : What is the purpose of using the model Y
Mr. Sykes: I just wanted to show the .Jury exactly how
this valve operates.
Mr. Howell: How that one operates.
page 726

~
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The Court: vVhen you say "operates" do you mean the
plane in which it operates Y
Mr. Sykes: Yes.
page 728 ~ The Court: And nothing more than thatt
Maybe for that purpose, the Jury understanding
that this is to demonstrate only the plane of the handle of the
valve, that the handle is not a duplicate of the handle on the
particular valve in question on the "BIG D" at the time of
the accident, and that as it is offered by the defendant, he
does not say this is the same, but there are certain differences which.have already been indicated by this witness. And
you have the difference in the makeup of the handle.
Mr. Howell: To start with the plane, even if we assume he
knows the angle of projection, namely, that that is from 10
to 20 degrees and he has one of 13 degrees, assume visually
the length, the longer the handle the greater the projection
and the greater the plane, so it would be confusing even in
an effort to reflect the plane of operation.
The Court: All right, sir, overruled, exception noted.
Mr. Barr: Exception.
By Mr. Sykes:
Q. }tfr. Fischer, will you take your model and place it on
the floor of the Courtroom in a position where the gentlemen
of the Jury can see itY
page 729 ~ Now, Mr. Fischer, is that the position in which
it would be, roughly, on the deck of the "BIG D,"
sirY
A. That is facing that particular jack or spud.
Q. All right, would you pick up the model and just hold it
in the same direction Y
A. It would be just about this 'vay. ("'"7itness indicating.)
Q. All right, sir, no,v, you can come back.
Now, Mr. Fischer, as the valve is now sitting is it in an
open or closed position Y
A. It is a closed position.
Q. All right, sir, now would you bend down and place it in
an open position Y
A. (Witness indicating.)
Q. Now, sir, pick it up and place it in that position.
The Court: Now put it back on the floor.
By Mr. Sykes :
Q. Now, Mr. Fischer, do I understand that the open posi-
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tion, the handle of the valve runs in the same direction as
the hose?
A. That is correct.
Q. And in the closed position the handle is at what degree
with the hose?
page 730 ~ A. It would be at 90 degrees.
Q. Now, would you put it in a closed position?
A. (Witness indicating.)
Q. No,v, suppose you resume your seat up there.
Now, 1\fr. Fischer, you have told us that you stooped down
to open this valve and you positioned yourself on the rail
side of the vessel at a point which is just opposite the valve.
Will you tell us how you went about cracking the valve open
without reference to the model?
Mr. Howell: I object to this whole line of questioning.
The Court: Are you objecting to his demonstration of how
he opened the valve¥
Mr. Howell: Yes, sir.
The Court: Sustained.
Mr. Sykes : If your Honor please, I would like to argue that
question.
The Court: Very well, the Jury will step out.
(Whereupon, the Jury retired to the Jury room.)
Mr. Sykes: If your Honor please, we have here in this
particular case a situation 'vhere 've are going to apply comparative negligence. I think the Jury must of necessity at
some point along the line in its deliberation decide 'vhether
Mr. Duke was negligent and, if so, to what extend,
page 731 ~ 10 per cent, 25 per cent, 70, or none at all.
Of course, what I want to do, of course, what
I was leading up to do 'vith ~fr. Fischer is to show that Mr.
Fischer did it in what we consider a safe and proper manner
and Mr. Duke did not. And without seeing ho'v Mr. Fischer
did itThe Court: Are you suggesting tl1at the 'vay Mr. Fischer
does it is standard Y
Mr. Sykes: I-Ie is a master mechanic.
The Court: Mr. Sykes, he didn't see what Mr. Duke did.
He didn't see how Mr. Duke closed the valve. He comes in
here now and says, "If I were doing it I would do it in a
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different way." We could be here several weeks if 've brought
in how each one would close the valve.
I will stand on my original ruling. This man may not show
how he personally would have closed the valve.
Bring the Jury in.
(Whereupon, the Jury returned to the J nry box.)
By Mr. Sykes :
Q. Mr. Fischer, you have told us and have explained to us,
that you went back and made the hook-up that Mr. Duke
had started to make at the time of his injury; is
page 732 ~ that right, sir?
A. That is correct.
Q. Did you complete that job, sir?
A. Yes, I did.
Q. Did you have any trouble yourself!
A. No, I didn't.
Q. All right, sir, now passing along from the day on which
Mr. Duke was injured, had the work of getting the "BIG D"
ready to go out on the Diamond Shoals job been completed
at the time Mr. Duke was injured, sir?
Mr. Howell: That is a grossly leading question, objected to.
The Witness : No, it hadn't.
Mr. Howell: And irrelevant.
Mr. Sykes: Maybe Mr. Howell and I don't see eye to eye
on leading questions.
The Court : I will note your exception.
Mr. Barr : Note the exception.
The Witness: No, it was not.
By Mr. Sykes:
Q. Was that work completed during the week following
Mr. Duke's accident, sir?
A. Sometime around the weekend, I believe it was Saturday 'vhen the work was completed.
page 733 ~ Q. Now, during the week following Mr. Duke's
accident what particular work 'vas completed 7
Let's start in the compressor room. What had to be done in
the compressor room, if anything?
A. Well, we had one air compressor that wasn't quite
finished which had to be completed on the following Monday
after 1\.fr. Duke's accident.
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Q. What do you mean by that, that it hadn't been finished 7
A. Still had some valves to put in one of the air compressors.
Q. What other additional work had to be done Y I am now
referring to work that came under your supervision.
A. Well, we had generator trouble in the hold and we had
to have it fixed and had an electrician come in and check out
the brushes and so forth and check out the jacks the following week.
Q. 'Vould you explain that to us, what had to be done in
connection with the jack assembly Y
A. Well, we had to jack the "BIG D" out of the water to
see if everything was working and let her back down in the
water. And we had some minor repairs to the jacks that had
to be done the following week and that was about it.
Q. Did you play any part in the test load that was placed
on the "BIG D" the following weekY
page 734 ~ A. No, I didn't.
Q. That didn't come under your supervision Y
A. No.
Q. Is there anything else you can think of that did come
under your supervision that following week after Mr. Duke's
accidentY
A. No, I can't.
Q. Now, Mr. Fischer, do I understand that the compressor
room did come under your supervision Y
A. That is correct.
Q. That was your babyY Let's go back to the day that Mr.
Duke was injured. Are you familiar 'vith the conditions that
existed in the compressor room on that particular day, sir?
A. That particular day there was oil in the compressor
room on the deck, I mean on the floor, which was due to
working on the valves plus some engine leakage and overhauling the valves and getting-which would cause more
than normal oil to be on the floor.
Q. Mr. Fischer, from your experience, you have told us
that you have been working as a mechanic, master mechanic,
for 37 years, more or less. Was the condition that existed on
the "BIG D" on the day of ~fr. Duke's accident a normal condition from your experience during a period of
page 735 ~ overhaul Y
A. That particular day we had more than nor
-mal because it was under-! mean, being repaired and when
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you are working with equipment you are bound to get some
oil on the deck in the compressor room.
Q. Now, around the jacks-I am speaking now of the jacks
-one of them certainly where ~Ir. Duke was working at the
time of his accident, was any particular effort made to keep
that area free and clear of oil and grease, sirY
A. Yes, sir, there was. That area we usually tired to keep
it free of oil because if you get oil or grea8e on your spud
you have got a hard time jacking up the "BIG D," it will
slip on the spud.
Q. And whose job was it of the men working under you to
keep that area clear?
A. Well, after the machine got in operation it was the jack
man and mechanic if he had time to help him.
Q. Now, how about on the day of the accident, whose job
was itY
A. It would still come under the mechanics.
Q. Did you actually have a jack man aboard on the day of
Mr. Duke's accident?
A. No, we did not.
Q. When did he report aboard f
A. He reported the following Monday.
Q. Would that be the Monday after Mr. Duke
page 736 ~ was hurt on Saturday?
A. That is right.
Q. Now, Mr. Fischer, there has been some testimony in the
case that the exhaust from the whirley has a certain amount
of oily substanceMr. Howell: I stand right now, it is objectionable, this is
his witness. He is beginning to summarize testimony of other
witnesses. It is a leading question. He can ask him what he
observed about the whirley.
Mr. Sykes: Mr. Howell brought it out with one of his
witnesses. I just want to ask him if he knows anything about
it. He may or may not. He is a master mechanic, I assume
he would.
The Court: What you are doing is telling him what somebody else said and seeing if he will not disagree with it.
Mr. Sykes: All right, I will reframe my question.
By Mr. Sykes:
Q. Mr. Fischer, are you familiar with the whirley and its
operation, sir?
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A. Yes, I am.
Q. Now, does a certain amount of exhaust come
page 737 ~ out from the whirley when it is in operation Y
A. A certain amount, yes.
Q. At what point does it come out? Could you describe it
to usT
A. It comes out of the exl1aust from your main engine, your
swing engine, plus your steam air compressors.
Q. Does that exhaust contain any oily substance, sir Y
A. Well, it does to a certain extent.
Q. Would you tell us about that, what causes itT
A. V\7 ell, because you have got steam cylinders, oil in the
cylinders, engine, and it will mix with the steam in the water
and some of it is bound to get out through the exhaust pipe.
Q. Does that oily exhaust land upon the deck of the barge
from time to time, do you know from your experience Y
A. Very little of it. J\.Iost of it goes out in the atmosphere
unless it is a real quiet day, no wind blowing and it gets over
the deck.
Mr. Ho,vell: I move we strike about the wind. No testimony about the 1vind.
The Court: As to the wind blowing, the ,Jury will disregard that.
By Mr. Sykes:
Q. All right, what were the weather conditions
that day, Mr. Fischer, if you recall f If you don't
you can say so.
A. Well, we had some rain in the early part of the morning
that particular day.
Q. Do you recall what the wind conditions were f
A. No, I don't.
Q. Now, !Ir. Fischer, is the whirley itself equipped with
any particular type of device designed to take that oily substance out of the exhaust, sirf
A. Yes, it is.
Q. Would you tell the Jury about thatf
A. Well, it has a central exhaust system that runs into a
special pipe to catch most of the moisture before it gets out
in the atmosphere, plus your oil. And from there it is drained
to a day tank or a septic tank that is built under the convevor
..
itself, carries about probably 250 or 300 gallons of oil.
Q. Now, in case some of this oily exhaust does land on the
page 738

~
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deck, regardless of the wind, what precautions are taken once
it gets on the deck, if you know, sir Y
A.. Well, after that they usually sprinkle sand on the deck
.
while the machine is in operation.
Q. Do you know whether there was any sand on board that
dayY
page 739 ~ A. Not that particular day.
Q. Do you mean by that you don't know or
there 'vas no sand aboard Y
A.. Well, we just didn't have it sprinkled out, if it was there,
we didn't have it sprinkled.
· Q. That wasn't my question. I asked you, did you have
sand aboard?
A. Yes, we had sand aboard.
Q. How was that sand brought aboard, if you know, sir Y
Mr. Howell: If your Honor please, I am rising to find out
whether the attorney has just contradicted the witness. He
said there was no sand aboard and then he asked the questtion, does he mean that he doesn't know that there was no
sand aboard. A.nd then the witness says therP is sand aboard.
I am just saying tl1at there has been some contradiction.
I am objecting to the attorney contradicting his own witness,
and I object to the witness changing his testimony in a period
of 30 seconds.
The Court: The objection overruled as "tated.
Mr. Barr: Note an exception.
·
By Mr. Sykes:
Q. How is that sand brought aboard, if you recall?
page 740 ~ A. It is brought in 100-pound bags.
Q. Did I understand you to say in answer
to Mr. Howell's objection that you don't recall or no sand
had been spread that morning?
A. That is what I am saying, yes.
Q. And do you kno'v why no sand had been spread that
morning, sir 7
A.. Well, there was some. sand spread the day before or the
day before that. But we didn't .spread any sand that particular day.
Q. Now: Mr. Fischer, you have been 'vorking on rigs, I
know not exactly the "BIG D" but other rigs with whirleys
similar to the "BIG D" over what period of timet
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A. I didn't get the question.
Q. I say, you have been working upon other rigs, not exactly like the "BIG D" but rigs with whirleys aboard over
what period of time?
A. Ever since I have been with Tidewater, 25 or 27 years.
Q. Now, this oily condition that arises from the exhaust
from time to time, from your experience is that a normal
condition that you expect aboard a working rig such as the
"BIG D" and other working rigs with whirleys Y
A. It is a normal condition.
Q. Mr. Fischer, just one other thing. I am
page 741 ~ addressing myself to the valve on the "BIG D"
that Mr. Duke 'vas in the process of opening at
the time he was injured. Does that particular valve work in a
clockwise manner, does it close in a clockwise manner or
counterclockwise Y
A. It opens counterclockwise.
Q. And closes 1
A. Clockwise.
Mr. Sykes: Your witness, Mr. Howell.
CROSS-EXAMINATION
By Mr. Howell:

page 743

•

•

•

•

•

•

•

•

~

Q. Now, let's get down to the day that Mr. Duke was hurt.
That was Saturday, April 23, 1966. And first I want to ask
you, there was nothing wrong with the barge itself, it wasn1t
leaking or taking on water, was itf
A. No, it did not.
Q. And you didn't have to-it was in good condition from
the time you all first came aboard there in March of '66,
wasn't itf
A. The barge was-not the barge-the platform, the De~ong ·platform.
Q. The barge f
A. The DeLong platform.
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Q. Now, sitting on that barge, am I not right, that the
major pieces of equipment are the whirley, that is one of the
principal pieces of equipment!
A. That is correct.
Q. And the other four principal pieces of equipment are
these four spuds or legs and the jacks and grippers that
make up a part of the spud assembly!
A. That is correct.
Q. Now, the whirley plus these four spuds and
page 744 ~ the jacks and grippers, that is the essence of the
"BIG D," isn't that the major portion of the
"BIG DY"
A. That is the major portion.
Q. And all these little compressors and generators, they are
just to operate the grippers and the spuds; is that right,
sirY
A. That is correct.
Q. Now, on the day of the injury all four-the whirley
was operating fine, wasn't it?
A. That is correct.
Q. And it had been in good operating condition for at
least a week or two, hadn't itt Mr. Hensley had been up
there whirling around Y
A. Well, I wouldn't say whirling around, but he was up
there.
·
Q. And the whirley was moving stuff on and off; is that
right, sir?
A. To some extent, yes.
Q. All right, no,v, at the time of Mr. Duke's injury, the
Number One spud was in place, wasn't itf
A. That is correct.
Q. The Number Two spud was in place, 'vasn't itf
A. That is correct.
Q. The Number Three spud was in place, wasn't itt
A. That is correct.
page 745 ~ Q. And the Number Four spud was in place,
wasn't it!
A. That is correct.
Q. The grippers had been hooked up to the Number One
spud, the air hoses and grippers-when I say Number One
I am confusing you and I am sorry. But the grippers on the
port stern quarter of the dredge were in place 7
A. That is correct.
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Q.. And the gripper on the port forward corner of the
dredge was in place; is that right, sir?
Mr. Sykes: If your Honor please, may I rise at this point.
Mr. Fischer does not refer to this stern and bow in exactly
the same manner Mr. Howell does.
By Mr. Howell:
· Q. What do you call the end of this dredge!
A. Well, that is a DeLong work platform.
Q. What do you call the end or front of it'
A. The compressor end is actually the front end.
Q. All right, all I am interested in, three of these spuds
were in place, air hoses, grippers were in, the air hoses
operable?
A. That is right.
Q. And all that had to be done was blow out what refuse
might be in that hose and a mere twist of the
page 746 ~ wrist and she would be· able to go; is that right,
sirf What else?
· Mr. Sykes: You ask him a question and don't let him answer.
The Witness : I would say it wasn't ready to operate. It
still had to be outfitted before it left.
By Mr. Howell:
Q. Now, is it not correct to state that after you hook-you
came on there and you hooked on this fourth spud, didn't you,
the last spud f
·
A. That is right.
Q. After you got through with it, if we wanted to we could
put air on and start the grippers raising and dropping the
spud, couldn't we Y
A. That is correct.
Q; And that is what you are going to do when you get out
·
in the ocean?
A. That is right.
Q. You are going to turn on the air and the grippers are
going to grip and the spuds are going to go up and down by
use of the jacks Y
A. That is right.

•

•

•

•
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page 747

~
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Q. What did Mr. Duke do that morning!
A. He started the generator plant and then operated the
welding machine. All he had to do was start it and from there
on he kept it running.
Q. He stayed busy Y
A. Sure, he was working at other things. But that particular day the main reason he came in, we fin-:
page 748 ~ ished putting the spuds in. And all we did that
day 'vas get the spuds in and jack the rig up out
of the water and check them out.
Q. He had no other responsibility that day Y
A. He had the generator.
Q. Down below 1
A. No, sir, this particular generator is a rental piece of
equipment sitting on the ·deck which supplied the power for
the electric welding machine.
Q. Now, other than the generator and hooking up this
jack on :this spud, is that all that-did he have any work to
do 'vith the compressor this day?
A. He didn't have to work on the air compressor that day.
All he had to do was start one air compressor to supply air
to hook up the jacks.

page 762

•

•
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•
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REDIRECT EXAMINATION
By Mr. Sykes:
Q. Mr. Fischer, during Mr. Howell's cross-examination he
handed you a photograph 'vhich has been entered in evidence
as Plaintiff's Exhibit Number 14. And he asked
page 763 ~ you to mark on there with a cross the position
where Mr. Duke was either squatting or stooping
at the time that he attempted to open the valve. And you put
on there a cross indicating the position where you understood
he was standing; is that right, sirY
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A. That is what I understood, yes.
Q. All right, sir, now from your experience over 27 years
of making hook-ups of this type and opening valves of this
type, do you think Mr. Duke was standing in a safe position
to accomplish the jobY
Mr. Howell: Objection.
The Court: Sustained.
Mr. Sykes: If your Honor please, with his experienceThe Court: I have sustained the objection. You may note
your exception. In the first place this man has previously
testified that he didn't lai.ow where he was standing.
Mr. Sykes: At that point you cut me off and I had no alternative. But he had him put on that photograph where
he was standing.
The Court: I understood the question. Proeeed.
Mr. Sykes: I have no further questions .

•

•

•

•

•

JOHN LEWIS BASNIGHT, called as a witness on behalf of the defendant, having been first
duly sworn, was examined and testified as follows :
page 764

~

DIRECT EXAMINATION
By Mr. Sykes:
Q. Mr. Basnight, will you state your name, sirf
A. John Lewis Basnight.
Q. And your age, sirt
A. Forty-one.
Q. Now, Mr. Basnight, where do you presently reside, sirf
A. Staten Island, New York.
Q. And can you tell us by whom you are presently employed!
A. Raymond International, concrete pilings.
Q. In what position are you employed by Raymond Concrete Piling t
A. Jack operator.
Q. To what vessel are you presently assigned f
A. The derrick, "BIG D."
Q. Can you tell us where the "BIG D" is at the timet
A. Staten Island, New York.
page 765 ~ Q. Do I understand that you are presently
working aboard that vessel Y
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A. Yes, I am.
Q. Now, Mr. Basnight, how long have you been serving as
a jack operator aboard the "BIG D," sir Y
A. Ever since Tidewater has had the "BIG D."
Q. And how long is that, sir Y
A. Since 1961, I believe.
Q. Now, Mr. Basnight, are you familiar with the valve
that Mr. Duke was attempting to open at the time of his
injury on April 23, 19667
A. The main air supply pressure valve Y
Q. Yes.
A. Yes, sir.
Q. To orient you just a bit, if you will step doWn. to this
model. This was prepared by 1\{r. Basnight-! mean Mr.
Duke, I am sorry-he has put the compressor house at one end
and has numbered this jack number one. And he was actually
working on the Number One jack at the time attempting to
make a hook-up. And this is Jack Two, Three and Four and
the master control valve-not the master control valve, but
the air control valve was in connection with what he has
described as Number One jack. Does that refresh your memory, sirY
A. Yes, sir.
page 766 ~ Q. Now, Mr. Basnight, during the entire time
that you have been aboard the "BIG D" from
its very inception and even up to the present time, in what
plane does that particular valve operateY I am speaking now
of what it does in a vertical plane or horizontal plane or some
rlifferent angle Y
A. What do you mean, how does it sitY
Q. Ho'v does the handle move Y
A. The handle, when you turn it off it is clockwise, when
you turn it back counterclockwise it is on.
Q. Now, the handle itself, if you can visualize it, does it
open horizontally to the deck or vertically to the deck, or
some other angle Y
A. It runs right with the deck, counterclockwise, horizontal
with the deck.
Q. You say "counterclockwise." Did you mean opening
or closing?
A. Opening.
Q. Opening you turn it counterclockwise Y
A. That is right.
Q. And you move it horizontal with the deck?
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A. That is right.
· Q. Exactly horizontal or at some angle Y

A. It might be tilted a little bit.
Q. What would be the purpose?
page 767 ~ A. To clear the other valves.
Q. Were you the jack man on the Chesapeake
tower jobY
A. Yes, I was.
Q. Did that particular valYe operate in the manner that
you have described during the Chesapeake tower job Y
A. Yes, sir.
Q. And I believe you came on there the Monday after Mr.
Duke was hurt, is that right Y
A. Yes, sir.
Q. And did the valve work in that same manner that you
have described on the 1\{onday when you reported for duty
after Mr. Duke was hurt?
A. Yes, sir.
Q. And did it work in that 1nanner during the entire time
of the Hatteras job, sirY
·
A. Yes, sir.
Q. And is it still working in that manner?
A. Yes, sir.
Q. Have you at any time during your service aboard that
vessel, I mean ·any time from the first day, ever seen that
valve when it operated in a vertical manner?
A. No, sir.
lfr. Sykes: Your witness, Mr. Howell .

•

•
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•

page 774 ~
e

•

. CHARLES E. REYNOLDS, JR., called as a witness on
behalf of the defendant, having been first duly sworn, was
examined and testified as follows:
DffiECT EXAMINATION
By Mr. Sykes:
Q. Mr. Reynolds, will you state your name, sir?
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A. Charles E. Reynolds, Junior.
Q. And your age, sir Y
A. Fifty-four.
Q. Your present place of residence f
A. 7401 Rebel Road, Norfolk.
Q. Mr. Reynolds, in what occupation or profession are
you engaged in Y
A. Life insurance agent.
Q. With what firm are you connected Y
A. Ames Associates.
Q. Will you tell us your official position 'vith that companyY
A. I am an agent.
Q. And how long have you been engaged in the
page 775 ~ life insurance business Y
A. Thirty-two years.
Q. ~.fr. Reynolds, have you brought with you, at my request, what is commonly referred to as a discount table 'vhich
shows 'vhat sum of money would be required to produce a
certain sum per year over a given period of years f
Mr. Howell: We object to the use of these tables which
have been compiled by actuaries at some other level of operation. ~{r. Reynolds, 've recognize him as an insurance salesman and a representative, but not as actuary. And as to the
relevancy, also, if your Honor please.
The Court: Now you just proceed 'vith the questions and I
will have to rule as they come up.
By Mr. Sykes:
Q. ~{r. Reynolds, 'vhat sum of money would Mr. Duke have
to have and invested, say, in a local Building & Loan Association that 'vas paying five per cent interest, what sum, if
you put it in the Building & Loan, would pay him $1.00 a
year for ten years, let us say, at five per cent interest Y
Mr. Howell: \Ve think this is a fallacious assumption that
the Building & Loan Association is going to pay
page 776 ~ him five per cent for the rest of his life.
The Court: Gentlemen, you all step out.
(Whereupon, the Jury retired to the Jury room.)
The Court: I haven't had quite this approach to what
a man's earnings would be.

202

Supreine Court of Appeals of Virginia

Charles E. Reynolds, Jr.
You assume five per cent. There is no evidence that five
per cent is a correct figure, or six per cent or any other. You
show me-give me some indication of your approach on. it.
Mr. Sykes : Here is my approach and I think the law is
very clear. And we use it all the time on a day to day basis
in Judge Hoffman's Court. I hate to be quoting him.__
The Court: I am a little weary of it, Mr. Sykes, because
we are here, too, in a Virginia Court and we will proceed
on the basis of a Virginia Court. If you had some use or basis
in a Virginia situation I would be glad to hear it.
But we do try cases in Virginia which involve a loss of
earnings where there is a situation of a permanent disability
as we have here, so this is not a new question, nor is it abnormal in the State Courts. We encounter this daily. So I
think we can look to the State Courts as to what to do in
this situation.
And I confess I have had lawyers put on life
page 777 ~ expectancy but beyond life expectancy and average earnings it has been my experience that the
Jury draws all the conclusions. So other than the general
proposition of putting on life expectancy and earnings I
would like to know now on what you base anything else.
Mt. Sykes: This is what I based it on, I have got some
authority here.
The Court: Let's start with the authorities.
Mr. Sykes: I would like to tell you what we have in mind.
The Court: If you give me the authorities I may even be
able to understand them.
Mr. Sykes: Let's take the example of Mr. Duke. Assuming
he 'vas 55 at the time he was hurt and assuming at age 65 he
would normally take Social Security and retire, let's take that
as an example. He has lost approximately $5,000 a year for
ten vears. That is a loss of $50,000. But the Courts say it
isn't"' proper for the Jury to give him $50.000. "Why, because
it has to be at its present value. So you give him a sum today
that he can take and invest.
The Court : Just stop. You don't have to explain to me the
logic that you are following in attempting to put
page 778 ~ this evidence before the Jury. What I need to
know is what legal position you have. I know
what you are trying to do. I think I could divine almost when
I asked the first question.
Mr. Sykes: Damages in Personal Injury and Wrongful
Death Cases. Something we have just gotten in the office quite
recently.
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The Court: Does it cite authorities Y
Mr. Sykes: It cites Emery versus Southern California
Gas Company, 'vhich is a 1946 California case.
The Court: All right, go ahead.
Mr. Sykes: And here is what it says-let me say, by using
-well, I will start with the first paragraph.
"If for tactical reasons counsel does not wish to submit
acutarial testimony with or without demonstrative evidence,
use can still be made in oral argument of matters of common
lmowledge, such as the fact that work expectancy is less than
life expectancy, the fact of average life expectancy at a given
age, the fact of earning power of deposits in financial institutions in the locality, and facts of simple mathematical calculations based thereon including compound discount tables.
In this way either counsel can still present the
page 779 ~ fundamental facts and principles involved in reduction to present worth without any live witness
or demonstrative aids, if that course is deemed best in the
particular case being tried. By using a compound discount
table the present value of one dollar per annum payable at
the end of each year can be shown. Thus, as an example, it
could be easily pointed out to the Jury that fifteen dollars in
hand today, invested at five per cent and the principal reduced annually, will produce one dollar per year for twentyeight and one-half years, or a total of twenty-eight dollars
and fifty cents-nearly twice as much as awarded."
Citing this California case.
The Court: Now, Mr. IIowell, what is your position Y
Mr. !-lowell: If your Honor please, my position is, if they
get proper testimony concerning, I call it solid facts, I don't
know 'vhether that is the correct 'vord to use, then I think
we might approach the margin of the line of admissibility.
But I don't feel that a life insurance gentleman using a book
that is compiled someplace by someone else can be giving an
assumed rate of interest and asked to take that assumed rate
of interest and determine from an unproven document how
much it would produce if that sum of money were
page 780 ~ invested, how much it 'vould produce over a period of years. I think they must have facts in
order to permit the Jury-to do the multiplication for the
Jury.
The Court: State for the record, Mr. Sykes, what you hope
to prove by this witness.
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Mr. Sykes: I would like to show by this witness the following facts: Mr. Reynolds has in his hand what is commonly
referred to as discount tables. I 'vould like to show by him
that we will use as an example, that if the ~Jury wanted to
give Mr. Duke as damages $1.00 a year for the next ten years
thinking that he might normally retire at age 65, they should
award him today the sum of, well, $8.00 which he could take
and invest in Building Loans or banks or any other financial
institutions at five per cent, and the bank or Building & Loan
would pay him $1.00 a year for ten years. And at that time
the principal and interest 'vould all be gone, would come out
to nothing at the end of ten years.
Now, having shown the Jury it would take $8.00 to give
Mr. Duke $1.00 a year, it becomes a very simple mathematical
calculation for the Jury, if they want to say give him $5,000
a year for the ten years as a loss of future earnings.
I am not speaking of pain and suffering. Then
page 781 ~ they have just to multiply the $1.00 by $5.00 to
give them an indication of what he needs to make
himself whole.
Mr. Howell: I object to that.
The Court: Objection sustained.
Bring the ~Tury in.
Mr. Sykes: I would like to note my exception.
(Whereupon, the Jury returned to the Courtroom.)
Mr. Sykes: If your Honor please, in that event I have no
further questions from this witness .

•
10/30/67
page 2 ~

•

PROCEEDINGS IN CHAMBERS

(The hearing convened at 9 :00 a.m.)
Mr. Howell: Judge, just as a preliminary, we had written
a letter to 1\{r. Sykes confirming that he was going to let us
have a memorandum of points he would rely upon, and we
sent a copy to Mr. Raper, but Mr. Sykes got too busy to
attend to that, so we just want to say that we are in the dark
at the moment as toThe Court: All right.
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Mr. Sykes: I did not get too busy to attend to it, Judge.
I just did not prepare a memorandum, that's all. If I had
prepared one, I would have sent it to him.
The Court: All right, sir.
Mr. Sykes: Judge, this matter comes on this morning upon
my motion to set aside the jury's verdict as being contrary to
the law and the evidence which, of course, is a very broad
proposition, and I would like to break it down, of course, into
the two issues that confronted us at the time of trial; namely,
Mr. Howell's right to sue under the Jones Act, primarily,
because if he has no right to sue under the Jones Act, as I see
it, he has no right to be in this court. The Jones Act gives
him a right to bring this case in a state court, if
10/30/67 he sees fit, and as long as he can hold himself unpage 3 ~ der the Jones Act, then, of course, he is properly
in this court, but if he does not have a proper
case under the Jones Act, our motion to dismiss for lack of
jurisdiction should have been granted.
So addressing myself first to Mr. Howell's right to maintain this action under the Jones Act, I think that brings
right into play the question of whether this vessel is in navigation or not, because the cases seem to be pretty \veil established that if a vessel is out of navigation, then, of course,
it does not have a crew aboard or anybody \Vorking aboard
is not a member of the crew, because you cannot have a crew
on a vessel that has been removed from navigation, and the
West case says that in effect, if the Court wants some authority on that particular proposition.
The Court: No, I think I am familiar with the proposition .

•

•

•

•
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The Court: Well now, stop there at that point,
Mr. Sykes.
Mr. Sykes : Yes, sir.
The Court: Would you say that at the time that instruction
1 was offered you asked that, in addition to 'vhat was contained in instruction 1, that those items that you have read
from the West case should be added Y
Mr. Sykes: No, sir.
The Court: Very 'veil. Proceed with your argument.

•

•

•

•

•
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The Court : I feel, gentlemen, that I have done all that I
could do with it. I told you, Mr. Sykes, that day that I would
be glad to hear you.
·
Mr. Sykes: I know you did, sir.
The Court: And you have brought to me todl\y the cases
that, frankly, you brought and Mr. Howell brought at the
time you all were trying the case and I had them before me
then. I considered them and I do not think I could do any
more with it now than I could then, and I hate to cut you off,
Mr. RowellMr. Howell: No, sir, I am pleased to be cut off.
The Court : -but I feel that under the circumstances that
the motion to set aside the verdict should be overruled or
denied and the motion to reduce the verdict, being a general
motion to reduce and not for a credit against the verdict,
as we talked about-

•
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•

Test~ :

Howard G. Turner, Clerk
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