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Petition of Appeal, filed on October 4, 1978. 

. ------
PETITION OF APPEAI. 

Now comes the petitioner, Black & White Cars, Inc., and as and 

for its petition of appeal pursuant to Section 58-689, Code of 

Virginia (1950), as amended, represents the following: 

1. That petitioner is a Virqinia corporation which maintains 

a registered office in the City of Norfolk, Virginia. 

2. That petitioner is engaged in the business of operating 

taxicab services in the City of Norfolk, Virginia, holds a certifi­

cate of authority from the State Corporation Commission of Virginia, 

and in the ordinary course_ of its business purchaoes motor fuel that 

is consumed in motor vehicles owned and operated by petitioner in 

the operation of urban or suburban taxicab services as defined in 

Section 58-757.01, Code of Virginia (1950), as amended. 

J. That petitioner filed timely applications with defendant 

in accordance with Section 58-757.01, Code of Virqinia (1950), as 

amended, for refund of taxes paid pursuant to the M~tor Fuel Tax Act 

of Virginia, Section 58-686 et_seq, Code of Virginia (1950), as 
.. 

amended, on account of motor fuel purchased by petitioner and used 

by petitioner's taxicabs during the month of July in 1974, the whole 

of the year 1977, and the months of January, Fehruary and March of 
~ . - ... . 

1978. 1 



5. That on July 6, 1978, defendant disallowed all refunds 

previously paid for the periods alleged in paragraph 3 and rendered 

' an assessment against petitioner in the amount of $37,006.20. 

6. That the aforesaid assessment by defendant is incorrect 

and contrary to ·law and that petitioner is fully entitled to the 
I 

sum of $37,006.20 paid by defe~dant pursuant to petitioner's appli­

cations for refund for the periods alleged in paragraph 3. 

7. That this petition is filed within ninety days of the 

date of assessment. 

l(REREFORE, Petitioner prays this honorable court to overrule 

the assessment by defendant against petitioner in the amount of 

$37,006.20 and to enter an order that petitioner is fully entitled 

to the refunds previously claimed and paid by defendant for the 

month of July in 1974, the whole of the year 1977, and the months of 

January, February and March of 1978. 

BLAC!< & l"THITE CARS, INC., Petitioner 



GUY, CROMWEll, SETZ 

& LUSTIG 

coM~IONWEA~TH OF viRGINIA, F J J E 
DeJ.endant. - t 

JUDGfiiENT ORDER 

THIS CAUSE came on this day upon a trial of this cause, 

and upon the evidence heard ore tenus on August 28 and August 29, I 

1979, and upon the Court finding, without a jury, as more parti- 1 

I 

I 
record, that upon the facts adduced at trial that the Petitioner, ! 
cularly set forth in the Court's findings as dictated into the 

Black & White Cars, Inc., was entitled to the refund of taxes I 
I 

paid to it pursuant to the Motor Fuel Tax Act of Virginia, SectioJ 
. I 

58-757.01, of the 1950 Code of Virginia, as amended as of 1978, I 
on acc~unt of motor fuel purchased by Petitioner and used by 

Petitioner during the whole of the year 1977 and the months of 

January through March, 1978, it is accordingly, 

ADJUDGED, ORDERED and DECREED that the Petition of Appeal 

of Black & White Cars, Inc. is .hereby granted, and the subject 

assessment of the Commissioner of the Division of Motor Vehicles 

is accordingly overruled. The Defendant, by counsel, notes its 

exception to the findings and Judgment of this Court. 

ENTERED: 

W m. Moultrie Guerry, Judge 



ASSIGNMENTS OF ERROR 

1. The trial court erred in ruling that former 

§ 58-757.01 permitted the use of fuel tax refunds to pay the 

cab company's owner-officers for alleged inadequate compen­

sation in previous years, including years prior to enactment 

of the refund program. 

2. The trial court erred in placing on the Common­

wealth the burden of proving the salaries of the owner­

officers excessive. 

3. The trial court erred in ruling that the fuel tax 

refunds were necessary to the continued operation of the 

cab company and in the public interest. 

4 



5 
THE COURT: All right. 

2 

3 first? 

4 MR. LUSTIG: I would like to call as our first 

5 witness Senator Harry Michael, and if I could, I would 

6 like to read the deposition of Senator Michael which 

7 was .taken in Richmond, if Your Honor please. 

8 MR. FAIIY: Your Honor, we would object to the 

9 admission in evidence of this deposition on two grounds 

10 One, that it is not relevant; and one, the legislature, 

II we submit, cannot te~tify, cannot establish the 

12 legislative intent of a 140 member body. We submit tha 

13 the testimony of one individual is not relevant and, 

14 secondly, to the extent --

IS THE COURT: Isn't this often approved from the 

16 debates and committee reports, legislative intent? 

17 MR. FAHY: That is true. That is an element 

18 of legislative history, but we are not concerned with 

19 that at this point. We are concerned with a deposition 

20 responsive to matters several years ago, and we submit 

21 that that one single individual legislator, his 

22 testimony is not relevant to --

23 
THE COURT: Do you have any law on that, any 

24 
cases on it? 

--
25 

MR. FAHY: I have one Lawyer's Edition Annotati n 

ASSOCIATED COURT REPORTERS 
NORFO&..K, VIRGINIA 
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6 
1 • -~~ - • 

c.t.llU Clldl:. WOUJ.U J.Jt: uL ..JO .1.1. l:.:a. kU. ~ .LO 1 \VU.LCU .L~ 

- 2 entitled Supreme Court's Views on Weight to be 

3 Accorded to Pronouncements of Legislature or Numbers 

4 of Legislature Respecting a Meaningful Intent on a 

5 
Previously Enacted Statute. 

6 He submit that cases are annotated there at 

7 
56 IJ. Ed. 2d. 918, which would indicate that the 

8 United States Supreme Court gives no weight to the 

9 
testimony of an individual legislator. 

10 THE COURT: Gives no weight to it, or do they 

II 
say it's inadmissible? 

12 MR. Fl~Y: They say there's no weight to be 

13 
given to it. 

14 
TII:C COURT: I see. vle 11, I am going to let it 

IS 
come in for what it's worth, and we will give it what 

16 
probative value it's entitled to. I submit it's the 

17 
opinion of one legislator, but I think you submitted 

18 
he was the Chief Patron. 

MR. LUSTIG: He was. 
19 

20 
THE COUR'I': vle ""i 11 view it from that angle. 

21 
MR. LUSTIG: Judge, also I think so that the 

22 
Court doesn't think that this was done willy-nilly, 

there is a statutory procedure for consideration of 
23 

this by the Court in Virginia, Section 18.01386 
24 

concerning 
25 

ASSOCIATED COURT REPORTERS 
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, 
·' 

'l'IIE COURT: For the consideration of \-That? 

2 MR. LUSTIG: Of this type of testimony by the 

3 Court. 

4 THE COURT: What's that section? 

5 MR. LUSTIG: 8.01386 paragraph b says, and 

6 this is a statute concerning judicial matters of law, 

7 "The Court in taking such notice may consult any book, 

8 record, register, journal or OL~er official document 

9 or publication purporting to contain, state or explain 

10 such law," and then the key words "and may consider 

II any evidence or other information or argument that is 

12 offered on the subject." 

13 THE COURT: All right. Objection overruled. 

14 I will hear it for what it's worth. 

IS Now, you want to have your colleague 

16 portion or --

17 LUSTIG: I 

18 if I 

19 

20 of Senator James H. 

21 Michael, 

22 

23 

24 THE COURT: Okay. Let's 
.._./ 

25 report. 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 
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C.arrington vlilliams 9 
Exhibit 1? 

2 HR. LUSTIG: If you would, please. 

3 THE COURT: All right, sir. ready 

4 

5 

6 

7 aforementioned 

8 deposition in evidence 

9 and marked Exhibit 

10 Number 1.) 

II 

12 CARRINGTON WILLIAMS, called as a witness, 

13 having been first duly \qworn, was examined and testifi 

14 as follows: 

IS 

16 DIRECT EXAMINATION 

17 BY MR. LUSTIG: 

18 Q. Mr. Williams, would you for the record state 

19 your full name and address, please. 

20 A. l'rly name is Carrington tvilliams. I live at 

21 3543 Half Moon Circle, Falls Church, Virginia 22044. My office 

22 address is the law firm of Booth, Pritchard & Dudley, 4103 

23 Chainbridge Road, Fairfax, Virginia. 

24 t-1r. Williams, you have previously been a 

25 member of the House of Delegates of the Commonwealth of Virginia? 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 
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Carrington Williams 10 
A Yes, sir, for ten years. 

2 Q. All right. 

3 MR. FAHY: Your Honor, if I may, just for 

4 the record, I would like to inject before we get 

5 deep into the testimony I have the·same objection as 

6 we had with the deposition. 

7 THE COURT: All right. And the objection is 

8 overruled for the same reason, and I will permit him 

9 to testify from his recollections for what it's worth 

10 as to the legislative intent. 

II 

12 BY MR. LUSTIG: 

13 Q. Now, ~ir. Williams, in 197 4 in the House of 

14 Delegates what conunittees were you on? 

IS A. I was on the House Finance Committee, the 

16 Privileges and Elections Committee, and I forgot my third 

17 committee at the moment. 

18 Q. Now, did there occur in 1974 or before that 

19 your involvement in the question of mass transportation and 

20 taxicab companies in general? 

21 A. Yes, sir. I had been involved in transportatio~ 

22 
problems ever since I had gone to the General l1ssembly in 1966. 

23 Q. Was this a primary area of concern for you? 

24 
A. Yes, sir. It was very much so because we have 

._,_./ 

25 
had such a large and continuing transportation problem in Northern 

ASSOCIATED COURT REPORTERS 
NORFOLK. VIRGINIA 
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Carrington Williams 11 
Virginia, and my concern was that both in terms of the tax 

2 problems, the cost problems that we simply had to get a better 

3 handle on the whole transportation problem than we had. 

4 I might add, r~r. Lustig, that I was not only 

s interested in so-called mass transit, buses and the subway·system, 

6 that was to be built in Northern Virginia, Washington and Maryland, 

7 but also in aviation, buses, railroads, shipping. The whole thing 

8 I thought had to get a more comprehensive economical look than 

9 we had given it ~reviously. 

10 Q. Now, within that area of ~oncern did the 

11 question of the viability of pr;vate taxicab service companies 

12 in Virginia come to your attention vis-a-vis the Gas Refund Tax 

13 Statute that then existed for bus companies? 

14 A. Yes, sir, it did. 

IS All right •. Would you explain to the Court how 

16 this whole thing arose? You were the chief patron on this statute 

, 7 that you have heard us discuss? · 

. 18 A • Yes, sir. The way it carne about was simply 

19 that I was approached one day by a·spokesman, a lawyer from 

20 Alexandria for the taxicab industry, Curtis Sewell, and he handed 

21 me this analysis of the taxicab industry in Virginia. lie said, 

22 
11 I wish you would read this. I know your interest in transportatipr. 

23 
We would like for you to introduce legislation to give the same 

24 kind of a rebate on the gasoline tax, the fuel tax, to the 

25 
taxicabs that we have already given to the bus company, the privat~ 

ASSOCIATED COURT REPORTERS 
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Carrington Williams 
12 

companies," and I will be frank to say that I was rather skeptical 

2 about this when it was given to me. I had no enthusiasm for it, 

3 but I said, all right, I would read the report, and I did read 

4 the report. The more I studied it, the more I became convinced 

5 that the taxicab industry in Virginia was truly a sick industry, 

6 not only here, I should say, but all over the country based on 

1 this analysis and based upon that study and the information which 

s was given in this report comparing, for instance, tha Virginia 

9 taxicab industry with that in other parts of tile country. 
.·. 

10 I introduced the bill. I might add for the 

11 report that this report, which ~as by a firm in Richmond, indicate~ 

12 that not only was the national taxicab industry sick, but Virginia•s 

13 was worse than the national average. They compared the taxicab 

14 business with manufacturers, all United States manufacturing 

15 corporations and electric utilities, and it showed, for instance, 

16 for a three-year period that it had a minus margin of profit, 

17 minus 3.85 percent as compared to 14.75 percent, for example, with 

IS electric utilities and manufacturing businesses in general 4.25. 

19 I became convinced on the basis of this and much other information 

20 that this was, indeed, a sick industry and we had to do something 

21 about it. 

22 Q. What \alas your legislative concern about it 

23 
being sick or not appearing to be too viable? 

24 
A. lvell, Mr. Lustig, my legislative concern was 

25 
as a tax lawyer and a delegate who had to go back to face the vote:~s 

ASSOCIATED COURT REPORTERS 
NORFOLK. VIRGINIA 
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Carrington Williams 13 
every t\V'O years, I d~d not want to nave to ra~se taxes. AS a 

2 matter of fact, I became known in the General Assembly as sornethi11g 

3 of a tightwad with the public purse, and I was convinced on the 

4 basis of our experience in Northern Virginia if we did not do 

s something about the one private part of the transportation 

6 industry in Virginia that \"las in the greatest trouble, we \~auld 

1 be in far deeper trouble. 

8 We had, or I had,I recall very vividly when 

9 the Virginia Transit Corporation announced it was going out of 

10 business in Norfolk and Richmond I made calls, and made calls here 

11 to Mayor Martin in Norfolk and calls to the mayor in Richmond and 

12 all over trying to get people stirred up because I said this is 

13 going to cost you a fortune if we don't keep these private 

14 companies going. Perhaps it was too late for the bus companies, 

IS but- I was determined not to let the taxicab companies go the way 

16 of all the private bus companies. 

17 May I add this also, I was not trying to 

18 subsidize taxic&' companies. That was not my main motivation. 

19 My motivation was to save the public.money, and we had to do it. 

20 This \'IT as the most feasible way I could see to do it. 

21 Q. As a form of subsidy? 

22 A. As a form of subsidy only. I had no particular 

23 
feeling to the taxicab companies. I was just convinced on the 

24 
basis of my investigation, thought of with some skepticism unless 

25 
we did we were going to be in much deeper soup than if we granted 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 
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Carrington Williams 
14 

this kind of a limited subsidy. 

2 Q. Now, in presenting this legislation did you_ 

3 work with Senator Michael on the Senate side? 

4 A. Yes, sir, I did. 

5 Q. Now, you have heard his testimony given here 

6 today by deposition. Do you agree witl1 his testimony so far? 

7 A. Yes, sir, in general I do. I don't recall 

8 any specific substances of this agreement. 

9 Q. Now, the bill, if·r recall correctly, original!.~ 

10 was established for one year. 

II A. Correct. 

12 Q. And a six-month reporting period; that is, a 

, 
. , I ~ 

13 report for a six-month period was put into the bill to establish 

14 a prima facie evidence of necess~ty of refund; is that correct? 

IS A. Yes, sir. 

16 All right. I think the original bill, as a 

17 matter of fact, spoke about 1973, '74 and 5, that it had to be a 

18 report within any of those two years, a six-month report, but that 

19 the legislation in '75 when it was made permanent then just used 

20 a phrase "Any two-year period of time .. ? 

21 That's correct, sir. The· first bill, House 

22 Bill 517, I have a copy of it in front of me, provided for a 

23 one-year period only. It was on an experimental basis. I might 

24 add that I was the chief patron. There w~re about ten co-patrons 

25 of whom there were several from Northern Virginia and several 

ASSOCIATED COURT REPORTERS 
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Carrington Williams 
15 

from Norfolk, Delegates vJhite, Leafe, ~1oss, Delegate Mickey 

2 from Charlottesville and others. 

3 All right. Now 

4 A. And then, f-Ir. Lustig, the bill ,which was 

s House Bill 106l,was introduced in the 1975 session. The purpose 

6 of that was to do away with the one-year limitation and make it 

1 ·pennanent legislation and to do away with the reference to 

8 specific years as showing the operating deficit prima facie. It 

9 was to establish the two-year period as for the prima facie 

1 o purposes • 

II If you met t~c qualification, you then had a 

12 refund coming to you for two years? 

13 A. That was the general idea. l1y recollection 

14 is, I don•t recall a specific di~cussion on that point in the 

IS floor debates, but I can tell you that I think I was asked every 

16 other question under the sun about this legislation because it 

17 received a very close scrutiny. There were a lot of skeptics 

18 about this bill the first time around. I had a lot of opposition, 

19 and I barely got it through the House·because of this opposition. 

20 It's not like many bills that go through the 

21 General Assembly where not a voice of opposition is raised. This 

22 received a lot of very critical attention including on the Senate 

23 side when I appeared over there for the Senate Finance Committee 

on which Senator Michael served then and still does. 24 

25 Ho\.;rever, a year later when I put in House Bill 

ASSOCIATED COURT REPORTERS 
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Carrington Williams 16 
1061 to make it permanent legislation some of my severest critics 

2 from the previous year before had become converts and became so~e 

3 of my strong supporters because on the basis of even one year's 

4 experience they were satisfied that this was the cheapest way to 

s provide and continue an essential form of public transportation. 

6 Q. ~Jhy \vas the six-month period ending? You know, 

7 during the intermediate two-year period why was the six-month 

a operat.ing statement utilized, say, instead of a one-year operating 

9 statement? 

10 A. We were afraid tl1at if we waited for the 

II one-year operating statement, that a lot of these· cab companies 

12 would bleed to death frankly. I find in my notes here the word 

13 transfusion used. That's what I usee on the floor debate. They 

14 needed a shot in the arm to keep.them going because they were 

IS dropping like flies. 

16 I find on my folder here a notation. It says, 

17 "180 cab companies of 280 in Norfolk have quit, u and this pattern 

18 was almost as bad in Richmond. It was a faltering industry all 

19 over the state. 

20 Q. All right. No~r 

21 A. And, therefore, we felt that the six-month 

22 operating statement was the quickest way based upon the safeguards 

23 that are written into the legislation to satisfy the Division of 

24 Motor Vehicles that this cab company has got to have some immediate 

25 
help. 

ASSOCIATED COURT REPORTERS 
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Carrington Williams 17 
~ Now, I take it, one of the safeguards written 

2 in was the fact that you had the operating deficit statement as 

3 prima facie evidence of necessity? 

4 A. Yes, sir. 

5 Q. Did you intend to have the Division of Motor 

6 Vehicles review it when it came in? 

7 A. Yes, sir. As a matter of fact, I discussed 

8 these procedures \·lith representatives of the Division of Motor 

9 Vehicles. I wa~ted to get all the help from the State agencies 

10 that I could at that time to get their views as to the proper 

11 safeguards to put in the legisl~tion. I recall talking to Mr. 

12 Vincendiver (phonetics) from the Division of Motor Vehicles and 

13 I think others, perhaps to Mr. Vern Hill, and I talked to the 

14 Corporatio11 Commission, everybody I could who could throw any 

IS light on the subject. 

16 MR. LUSTIG: There Is a document r ~Y'ant 

17 to show counsel, if I·may, Your Honor. 

18 THE COURT: Yes, sir. 

19 THE WITNESS: I would like to add one point 

20 here to my testimony about the cab fatalities. I 

21 mentioned Norfolk. I think fifty were lost out when 

22 Red Top went out of business, twenty when Broadway 

23 
'"ent out. In Richmond the number of cabs dropped from 

24 
200 down to 75. This was at the time of the energy 

25 
crisis, the first one in 197 3 and '7 4. This \"las anotheJ 

ASSOCIATED COURT REPORTERS 
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Carrington ~villiams 18 
major motivating factor in trying to do something about 

2 more efficient use of enex;gy. Of course, the cab 

3 companies were faced with rising prices of gasoline 

4 then, just as they have been since. 

5 

6 BY MR. LUSTIG: 

7 Q. You indicated to His Honor that you spoke to, 

8 an1ong ·those at the Division of Hotor Vehicles, ~ir. Vern Hill. 

9 ~ Yes, sir. 

10 Q. I show you this letter dated April 29th, 1974, 

II addressed to you. Is this a letter or a copy of a letter you 

12 received from Mr. Hill? 

13 A. Yes, sir, it is. 

14 t-1R. LUSTIG: .1>~11 right. Your Honor, we would 

IS ask this be marked as Exhibit Number 1, Your Honor. 

16 THE COURT: Have you seen this, t1r. F ahy? 

17 MR. FAHY: Yes, I have, Your Honor. 

18 THE COURT: All right. Any objection? 

19 MR. FAHY: No, sir, Your Honor. 

20 TH~ COURT: All right. Exhibit P-2 received. 

21 

22 (Whereupon, the aforementioned letter 

23 was received in evidence and marked 

24 as Petitioner 1 s E>=hibi t Number P-2.) 

--· 
25 

ASSOCIATED COURT REPORTERS 
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Carrington \·1illiams 19 
BY !·1R. LUSTIG: 

2 Q. I note in this that P-2, that he has indicated 

3 that"as pursuant to the statute that a showing of an operating 

4 deficit for any continuous six-month period ending in '73, '74, 

s '75 shall be deemed prima facie evidence of the necessity of such 

6 refund." 

7 A. Yes, sir. 

8 Q. All right. And as a matter of fact, on the 

9 second page did not Hr. Hill indicate to you that as a suggestion 

10 for future legislation back in 1974 that there should be an 

11 elimination of the provision th~t requires the· Division of Motor 

12 Vehicles to be in a position of determining the financial need 

13 of any applicant? 

14 A. That is corr~ct, sir. 

IS Q. All right. 

16 A. By 'llay of explanation, Mr. Lustig, may I add 

17 that I had made the commitment to Senator t·liley, the chairman of 

18 tl1e Senate Finance Committee, when I explained the bill which had 

19 passed the House and gone over to the: Senate and was before the 

20 Senate Finance Committee. He said to me, "Mr. lVilliams, what do 

21 you intend to do about helping thes~ cab companies which are not 

22 regulated by the Corporation Commission?" I said, "Wall, Senator, 
. 

23 
I have no objection to that. As a matter of fact, if they are 

24 
regulated now by the local governments and if you want that done, 

25 
I ""ill make the commitment to you now to bri!lg in a bill next year 
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Carrington Williams ?0 

providing for a reg-ulation by the Corporation Commission.n 

2 He said, "Well, I .would like to see that. 11 
-

3 So I said, "Very \'Tell, sir." Therefore, this correspondence with 

4 ~1r. Hill and with the Corporation Commission ensued, in which I 

s suggested that very thing, and the response of the Corporation 

6 Commission was: "vle don • t t-Jant to regulate the cab companies. We 

1 think that ought to be left to the local governments," and so that 

8 bill was not introduced. 

9 Q. All right. Was there at any time any considera~io. 

10 given legislatively to a point of view that cab companies should 

11 not become profitable within the two years that they are receiving 

12 their refund? 

13 A. I don't recall a specific discussion on that 

14 point. The statute was designed. to give them that transfusion 

IS in that two-year period. It was a shot in the arm that they 

16 desperately needed, and if they could become profitable, great. 

17 That's exactly what we want them to do. We want them to be 

18 healthy because the profit picture was one of great instability, 

19 you know, instability, bankruptqy, insolvency, and we knew that 

20 without that kind of encouragement -- when they were receiving 

21 what they thought was unfair compensation from heavily subsidized 

22 bus companies, and airlines and everything, well, not airlines, 

23 
but bus companies, and railroads and the private automobile, with 

24 
that kind of subsidized competition the best thing we could do 

to keep them in business as a private enterprise was to give them 
25 
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this gas rel>ate \,rhen they could sho\·T ~'li thin th<.1t t\:o-y82.r period 

3 HR. LUS'l'IG: 

4 

5 

6 

7 BY THE COURT: 

8 Q. I~r. Hilliams, you \·:ere not in the legislature 

9 \;hen they passed this 1979 legislution that apparently has even 

10 extended t.~is help further so that they don't even have to show 

II the <leficit, don't have to file the operating statements? 

12 A. 'Illat ··s correct, sir. I vTas not in the General 

13 i'~sseml.Jly. 1977 was r.iy last session. 

14 i':.re you familiar tvith this net\' legislation? 

IS A. Hainly from what I have heard just recently, 

16 Your Honor. I have not consul ted about it 1 naturally, not being 

l7 in the Assembly. Apparently it did not encounter the kind of 

l8 opposition that my initia.l legislation diO. in 19.74. 

19 {) Kell 1 it appenrs your vie\'.'S back in the early 

20 days has been carried on even further and that the need has been 

21 shown to exist. 

22 A. 'l,herc' s no question in my ninc1 that that is the 

. 23 case • I don't know what was presented to the General Asserobly 

in thio ~ession, but the transporation industry is still a sick 24 

industry and t~1c pul.:-lic is lc:~rning tile trc·,...~cndously he·:t7~' 25 
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of public O\lllership ancl opcl.·\ltion as compared to private o\';nership, 

2 which I prefer. 

3 Q. Do the studies find that the bus companies that 

4 are becoming publicly operated are more ei~penE i ve? 

5 n. Oh, absolutely, Your honor. 

6 ~· I haven't seen the figures. 

7 A. ·Horrendously so. I am just appalled, in my 

8 yea.rs of struggle in the General 1\ssernbly for sor.12 kind of 

9 financial planning for -t:he Lus system that's publicly O'•lned and 

10 operated no\'l in Northern Virginia and for the sub'Vv·ay and so forth, 

II too much of that has been S\'lept under the rug in my humble 

12 judgment. 'Ihe feeling seems to be Uncle Sam will pick it Ui), 

13 don 1 t worry aLout it. Uncle Sam is not going to pick it all up. 

14 I think tha.t' s perfectly clear, ana the sa.tne pattern is developing 

IS all. over the country. 

16 The BOCI< system in San Francisco is tremendous!~ 

17 expensive. '!'he system in Ne"V-T York is a heavily deficit situation. 

18 The sa.rne thing is true in 3oGton. It's naticn\-.ride. 

19 Q. How about the Netro l3us Systcr!'l in Uorfolk, have 

20 you seen any figures on that? 

21 1\. I have not seen an:-i figures • Your Honor. I am 

22 told the subsidy is around $8.00 per passenger on that thing, and 

. 23 incidentally, again, to explain my thinking at the time, we 

24 
computed or there was computed in this analysis what this subsidy 

would ~mount to for tht~ ta:zicab co~,panicn and prov irJ.inr; its public 
25 
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) 

service, an<l it was computcu out to come to 4.1 cents per 

2 j;.>u.ssGngcr. v:e were at tb.a t time opcr a tin9 in Fairfax City u 

3 little system called Dial-A-Ride whereby it was subsidized and 

4 the subsidy ·there for passengers for public transportation t,·Ta':f 

5 back in 197 4 '"·as $1.90 per pu.ssen9er, $1.90 for public sulJsidy 

6 versus 4.1 centG for the cab companie3. To me the figures were 

7 just so clear. 

8 Light. dollars for the bu.:;es. You mean $8.0 0 

9 per person r:cr riclc'? 

10 I have heard that figure given to r.1e, Your 

II Honor, by a source I think is reliable. I don't vo~ch for it, 

12 but I just knoT,., that the costs arc escalating ~lorrenclously. 

13 'If~E COURT: \·~c thank you for tha.t 

14 Az1y other questions, yentlernen? 

IS f·iR. LUSTIG: No, sir. 

16 li' l:JiY: No, sir. 

17 Nay this 

18 Your lion or. 

19 THE ~rhank you for coming. 

20 r-1R. 1-ir. ';~illiams. 

21 

22 (Hitncss excused.) 

. 23 

24 'IIIE COURT: 1~11 right, sir. You \';ant 

25 
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cour:t rei.·Ort.:c:r.) 

2 

3 been 

4 first testified as follo'\'ts 

5 

6 DIR't:CT EXl1BIHATION 

7 i3Y HR. LUSTIG: 

8 Hr. rlaskas, ~Tould you please state your full 

9 name and adL1r;.;ss, please. 

10 A. Hy l1&'1lC is B. F'laskas, and I live at --
II TiiE COURT: HOvl do you spell that, sir? 

~ 

12 'l1IiE ~viTNESS: F-J.J-A-S-1(-A-S. 2€43 Radford 

13 ' Virginia. j~venue, I~i cl1mond , 

14 

IS BY MR. LUSTIG: 

16 Q. l~.nd by v7hom are you currently employed? 

17 A. I am employed by the Division of ~otor 

18 Vehicles, Common,vealth of Virg·inia. 

19 Q. For how long have .you been employed by DMV? 

20 A. Nine years. 

21 Q. t;That position have you held during the year 

22 1978, '79? 

23 A. I '\vas a state tax auditor. 

24 G Would you describe to the Judge what a state 

25 tax auditor' s job is \vi thin the Divis ion of Motor Vchic les? 
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A. state t~x audl. tor audJ. ·tee. tllo .tue.1 taxes o:r 

2 major and minor oil companies throughout the State of Virginia, 

3 and in some cases I travel beyond the State of Virginia, wherever 

4 the records might be. 

5 Q. For ho\'1 long have you been doing that? 

6 A. I have been doing it for seven years. 

7 Q. I take it, auditing means going through L~e 

8 books and records and looking at the figures and reports that 

9 people have filed incident to, in ~~is case, gas tax refunds? 

10 A. That's right. I am verifying that nine cents 

11 tax L~at is paid to the State of Virginia for tuel, for motor 

12 fuel and also special fuel. 

13 Q. ~~1at is your background and training in 

• 14 accounting? 

IS A. Well, the background I have gotten from the 

16 nine years with the state and I lack about eight hours of having 

17 a degree in Business l~dministration. 

18 Q. For hoH long --

19 A. I have had twelve _hours of accounting. 

20 Q. You have had twelve hours of accounting? 

21 A. ~velve semester hours, yes. 

22 
Q. Other than that, I take it, yours has been the 

23 
practical experience of on-the-job and you are not a CPA or 

24 
an accountant as such? 

A. No. 
25 
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Q. All right, sir. No\'1, you were the audi·tor who 

2 did the audit in 1978 on Black and Wh.ite Cars, Inc. on their 

3 1976 operating statement for the last six months of 1976? 

4 A. Yes, sir. 

5 Q. Okay. Not'l, if I understand correctly, that 

6 operating deficit report for ~~e last six months of 1976, when 

7 did you start to review that and audit it? 

8 A. I started to revietq it in, I ~1ould say, 

9 sometime in February. 

10 Of 1978? 

II A. Yes, sir. 

12 Q. All right. That \vould have been a little more 

13 than a year after it had been submitted, that is, that operating 

14 deficit statement? 

IS A. Well, I don't know exactly the date that it 

16 was submitted, but sometime \'le have to \o·Tri te and ask them to 

17 submit these statements. They submit the.m much later. As a 

IS matter of fact, to get the 1976 I don 1 t ·think the accounting firm 

19 gets it out until sometime in '77 for-1976. 

20 All right. Uell, if the operating deficit 

21 statement was filed, say, sometime in early 1977 for Black and 

22 White Cars, I take it, then, that you did not get to at least 

23 start the audit until February of 1978; is that correct? 

24 
1\. Well, \'le have these audits assigned to us, and 

in the meantime we are doing other audits of fuel companies so we 
25 
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work ·t:'lese in the best 'liay v.re can. 

2 Q. I understand. And actually when you were 

3 undertaking the audit, they had already received their tax refund· 

4 on gasoline for the entire year of 1977; is that correct? 

5 A. Yes, sir. 

6 Q. .11..nd when did you complete that audit? 

7 A. I completed the audit sometime in ~1ay, I 

8 believe, Nay of 1978. 

9 Q. Ja .. ll right. So it was not completed until May, 

10 you say, of 1978? 

II A. I believe that's the date •. I am a little hazy 

12 on it. 

13 Q. Okay. And that audit, as a matter of fact, 

14 resulted in a report that you made? 

IS A. That's right. 

16 Q. And that report, as a matter of fact, was not 

17 dated until when, do you kno,o~; do you know the date of that 

18 report? I believe it \-Tas sometime around June, \'lasn't it, June 

19 of. '78? 

20 A. June of '78. 

21 Okay. And, of course, it was on the basis of 

22 
that report that you filed that there then arose the question of 

23 
the eligibility of Black and White to have received its refunds 

24 
in '77 and the first three montl1s of '78 based upon their 1976 

report; is that correct? 
25 
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A. Yes, sir. 

..,I 2 Q • All right. And _i~ actuality when you go in 

3 and make the audit and the Division of l-1otor Vehicles makes ·the .·. 
: 

4 determination, you make the determination based solely upon your 

5 revie\'l of \oThether they were qualified pursuant to the last 

6 six-month operating statement that they put in for 1976? 

7 A. No. We also look into the whole year because 

a if yo~ use just the six months, then it's very easy in a business 

9 to delay some payments and pay them in the six months you desire~-

10 Q. Okay. So you look at both.the last six-month 

11 statement and then you look at the whole 1976;. is that correct? 

12 A. That 1 s right. 
• 

13 Q. And in determining qualification you do not 

14 look at what their actual business \\Tas in 1977 or what their 

IS business was, say, in the first six months of 1978; isn't that 

16 true? 

17 A. You certainly do. One year is related to the 

18 other. In that I mean if they are getting refunds in one period 

19 and you go into the other period, they are being qualified for 

20 two years on the one year. So if you can have a lot of expenses 

21 in one year, then you go in to the other years \.._rhere you don't 

22 
have to prove any prima facie evidence then you could make a 

. 23 tremendous amount of profit in. those years. Then you don 1 t have 

24 
to worry about it until two years later. 

25 
Q. vJell, can you tell me on the basis of what 
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.. • .. • , .1-

last six months of 1976 or the \vhole 1976 and look ahead at what 
2 

3 
they did in 1977 and 1978 with·reference to their qualification 

period as a result of their statement for the last six months 
4 

of '76? 
5 

A. ~"'ell, there's no .statutory reason, just common 
6 

sense I S!Uf.::ss. 
7 

All right. No"tv, are you familiar with this 
8 

docmnent? I believe it's a copy of a document ti1at you sent to 
9 

a. I-lr. Pcrtz dated July 24t.L"l, 1978? 
10 

Yes, I an~ fan,iliar \'lith it. 
II 

Q. Did you so write that document? 
12 

Yes. 
13 

t-:IR. LUS'riG: I \\70Ulel liJL~ to have that marked, 
14 

ii Your Honor please. 
IS 

THE COURT: f.1arked P-3. 
16 

l'~ny objection, l .. J:r. Fahy? 
17 

MR. FABY: No, sir. 
18 

THE COURT: Received. 
19 

20 
(~~ereupon, t~c aforementioned letter 

21 

was received in evidence and marked 
22 

·as Pe·titioner's EY.hibit Nurnber P-3.) 
23 

24 

25 
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2 Q. This is July of '79 entitled Bill to Amend 

3 and Re-enact, and then the code section is· cited relating to· 

4 refund to taxicabs of motor fuel; is that correct? 

5 A. Yes. 

6 ~'lere you asked by anyone to make these 

7 suggestions and reconmendations? 

8 A. I don't believe so. We had discussed the 

9 problems of the taxicab company audits, and I tl1ought it would be 

10 a good idea to put some thoughts ·together on that because at the 

11 time they were talking about amending the legi~lature that was 

12 existing. 

13 {). Okay. Not..,r, if I understand correctly from 

14 this document 

IS THE COURT: What's the date of that letter? 

16 MR. LUSTIG: July 24th, 1978. 

17 

18 BY NR. LUSTIG: 

19 Q. This was written during the same period of 

20 
time that you 11ad finished your auclit of Black and tihite but were 

21 
dealing back and fo:r;th v1i th Black and Hhi te concerning that audit 

22 
and concerning qualification; isn't that true? 

A. Yes. 
23 

24 
Q. All right. You had not yet at that time, that 

25 
is you, D! .. lV hac not made its assessment back against Black and 
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\~hitc? 

2 A. No. 

3 Q. Is that true? 

4 Q. I think it came a little after that. 

5 Q. Came after that. All right. And, as a matter 

6 of fact, you found, did you not, that the code section involved 

1 as far as you are concerned was ambiguous? 

8 A. Yes. 

9 All right. You also found that so far as the 

10 code section involved that it encourages distortions of revenues 

11 and expenses in order to, it says, quantity, b~t I assume 

12 qualify for refunds? 

13 A. Yes. 

14 Q. You felt that way, did you not? 

IS A. Yes. 

16 Q. And I think you also indicated here that you 

17 felt that this borders on becoming a tax loophole for taxicab 

18 o't·rners? 

19 A. Yes. 

20 Q. J. .. ll right. t:o\i, you then \-tent on in here and 

21 
you said 11 Because of this the auditing of the refunds are made 

22 
difficult requiring an auditor." Now, you are talking about the 

23 
auditing by DMV? 

24 
P .. I don 1 t kno\'7. Would you read a little further: 

-· 
25 

Q. All right. It says, "Because of this the 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 

30 



B. J. Flaskas 33 
sut:L1t.1.ng of the refun<..is arc maae d1ff~cult, requ1r~ng an aua1.tor 

2 with special corporate and t?.x accounting.·~ 

3 A. I took into consideration the type of audits 

4 \ve had been doing up to then with the type of audits we had to 

s do \vi th the taxicab companies. 

6 Q. And the auditor you are talking about is an 

7 auditor from DMV, the auditing by Dt-1V; isn't that right? 

8 1\. Yes. 

9 Q. And you felt, then, it requires an auditor 

10 with special knowledge of corporate and tax accounting? 

II A. If that's lrlhat I said, yes •. 

12 Q. Isn't that what you said? 

13 A. Yes. 

14 ti. All right. Are you an auditor with special 

IS knowledge of corporate and tax accounting? 

16 A. I have done some reading and research along 

17 
those lines. 

18 
Q. Would you consider yourself one who possesses 

19 
sp.ecial knowledge of corporate and tax accounting? 

20 
A. No. 

21 
Q. Now, you also indicate in here that the wording 

22 
of the statute, to quote you, "The wording also establishes a 

23 
qualifying period of 29 months· for a six-month period of loss"; 

is that correct? 
24 

A. Yes, at the time we had discussed that. That 
25 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 

31 



B. J. Flaskas 34 

cnan~rcct z~ 11 ttle later. 

2 Q. But as of this time 

3 A. Yes. 

4 Q. And also as of when Black and White filed its 

5 report in 1976'? 

6 n. Yes. 

7 Q. If they were found qualified, that gave them 

8 a qualification period of 29 months? 

9 A. Yes. 

10 Q. Isn't that correct? 

II A. Correct. 

12 Q. Regardless of what --

13 A. That was my interpretation, though. 

14 
Q. Well, I understand ti1at. 

IS 
A. I hadn't at that time gotten an opinion from 

16 
the A·ttorney General's office. That \'las my opinion at the time 

17 
that that's \'lhat the statute stated. That was one of the 

- 18 
ambig"l: i ties I \tlas talking about. 

19 
Q. At tl1at point in time is it not true that the 

20 
Division of Motor Vehicles had for some period of ti~e been 

21 
operating on the basis that if you qualified, you qualified for 

22 
a 29-month period ahead? 

23 
A. On prima facie evidence, yes. 

24 
On your prima facie evidence, okay. So that 

25 
actually \tlhether or not the company once they qualified, if they 
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2 29-rrionth period, that clidn' t disqualify them fror.--, their previo':ls 

3 qualification; isn't that true? 

4 A. Would you mind stating that again? 

5 Q. l\.11 right. That once you qualified them, if 

6 they 'tvere qualified, all right, and ·the Division of Notor 

7 Vehicles found them qualified, for a 29-month period they were 

8 entitled to receive those refunds for 29 months regardless of 

9 what their profitability picture was. 

10 A. But that qualification doesn't come until the 

11 final audit, subject to final audit. It 1 s prima facie evidence 

12 that they can get the 29-month refund. 

13 (J. But you would agree once qualified or if 

14 qualified, they are entitled to a refund for 29 months? 

IS A. After an audit, yes. 

16 
Q. l'~.fter an audit, all right. 'J.lell me something. 

17 
To ·the best of your knottlledge did the Division of 1-Jotor Vehicles 

18 
ever at any time during 1976 or 1977 put out rules and regulations 

19 
to. the taxicab O\>lners about how to handle accounting-wise expenses 

20 
income and matters of that type? 

21 
A. Th~re was some bulletins sent out by the 

22 
manager of the Pue 1 Ta~{ Department. I have read t!1em from time 

23 
to time. Right now I can't state anything specifically. 

24 
Q. Do you recall or kno\-v of any such bulletin 

\1hich ever laid out any fact the rules and regulations the taxicab 
25 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 

33 



B. J. Flaskas 36 

2 to handle their accounting and ho\'1 they \vere to handle their 

3 six-month operating deficit statements? 

4 1\. There were some bulletins. 

5 Q. All right. Let me shot-1 you some. I show you 

6 several bulletins, instructions and -ask are these the type of 

7 bulletins you are referring to that the Division of Motor Vehicles 

8 sent out to the taxicab companies? 

9 1\. Yes. 

10 MR. LUSTIG: I would like to ask that ti1ese 

II be marked as a group, if Your Honor. please. I think 

12 it \:.Tould be easier for the Court. 

13 THE COURT! tvant me to staple them? 

14 HR. LUSTIG: Yes, sir. 

1'5 THE COURT: All right. Marked P-4. 

16 Any objection, Mr. Fahy? 

17 NR. FAHY: No objection. 

18 

19 (Whereupon, a group of bulletins were 

20 received in evidence and marked as 

21 Petitioner's Exhibit Number P-4.) 

22 

23 
BY MR. LUSTIG: 

24 
Q. I ask you, ~1r. F laskas, if you wi 11 look 

25 
through each page of that package of bulletins and tell me v.rhether 
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2 Division of 1'-lotor Vehicles tells the taxicab companies ho'Yr you 

3 are supposed to set up your operating deficit statement or how 

4 you are supposed to include or handle income or handle expenses 

s or items like that so far as concerns the future audit that the 

6 Division of l'iotor Vehicles will undertake of that report? 

7 A. Well, the first one here states that you are 

a to show to the Division of Hotor Vehicles that the refund is 

9 necessary to the continued operation of the taxicab service and 

10 that ·the taxicab company is under honest, economical and efficient 

11 management. 

12 "Evidence of an operating deficit for any 

13 continuous six-month period ending during the immediate preceding 

14 two-year period prior to the date of application shall be deemed 

IS prima facie evidence as evidence for such refunds. 11 I interpret 

16 this to mean they are to subrni t some document sho\'ling they have 

17 a loss for the six-month period.· 

18 Q. I understand that, l·1r. Plaskas, but \vhat I 

19 am saying is is there any,vhere in that document or any other 

20 
docuinent that was sent by the Division of Motor Vehicles to say 

21 
what kind of accounting methods you are supposed to use, what 

22 
kind of 1 for e}r:arnple 1 formula the Division of l'4otor Vehicles uses 

23 
in determining rate of return·on investment? Is there anything 

24 
in there that tells the ta:x:icaL owner, or his CPA or his 

.._.,· 
25 

bookkeeper how these things are to be handled accounting-wise? 
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2 a sl10\·l of deficit, a show of need. I mean, we don 1 t give them 

3 a step-by-step of what they are supposed to report or· how they· 

4 are supposed to report it. 

5 Q. v1el1, you say you leave it up to them, but 

6 then, I take it, that "rhen you got this report you decided that 

7 you didn 1 t think that certain things \vere handled according to 

s generally accepted accounting principles~ is that right? 

9 A. That•s right. 

10 Q. All right. Ho\-1 were the auditors or the 

11 Black ancl ~Illite Cab, the auditors for Black and White Cab or 

12 Black and Nhite Cab itself supposed to kno\v what accounting 

13 procedures would or \'IOuld not be acceptable to the Division of 

14 Motor Vehicles if you never told them? 

IS A. Well, as a CPA firm they should kno\V' what 

16 is expected from the way the law reads. 

17 Q. By virtue of ·their being CPAs? 

18 A. By virtue of their taking care of the finm 1 s 

19 accounts. 

20 
Q. Yet in this case you did not accept the CPA's 

21 
figures, tiid you? 

22 
A. I accepted a lot of their figures. Some of 

23 
them I questioned. I accept their figures. They disclaim that 

24 
they even audited any of the records, that the records came 

25 
direct from the taxicab firm, that they are not responsible for 
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t11•:.;; l:,.udi titLg oi tl1o.s~ records. 

2 Q. 'I'hey gave you an unaudited report done by a 

3 CPA firm; is that correct? 

4 A. Yes, disclaiming any responsibility for the 

5 accounting of those records. 

6 Q. t~;e]l, you never went behind those records, did 

7 you? 

8 Yes. I looked at those records. 

9 Q. I didn't say looked at those records. You 

1 o didn 1 t go behind them as an auditor vlould go behind them on an 

11 audited report, did you? 

12 A. I asked ti1em about some of these figures, about 

,3 the figures I found. 

14 Q. All right. You asked them about them. Now, 

IS as a matter of fact, is it not true that, taking into consideratio~ 

16 your entire audit, the Division of Motor Vehicles did not make an 

17 exe.ct determination of Black and· ~Vl1i te' s operating gain or loss 

18 for the last six months of 1976? 

19 A. What do you mean by exact determination? 

20 
Q. That you did not make an exact determination of 

21 
't-Jhat amount of money they gained or lost according to your 

22 
determination. 

A. ~'le 11, they had a figure there for profit and 

24 
then they had a figure there for executive compensation, and \'/hen 

25 
I put those tVIo together I assumed that they made a lot lllore than 
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tile uccou11tiny r(•cc•rds indicated .. 

2 Q. Because of the executive compensation? 

3 A. Yes, sir. That was one of the chief points 

4 that t'las brought out in us doing these audits. 

5 Q. Okay. Let's talk about that for a moment. 

6 You made a determination that you thought there was excessive 

7 executive compensation paid to Leonard Odcn; isn't that correct? 

8 A. Yes, sir. 

9 Q. Okay. And you just said that was one of the 

10 chief points in your audit? 

II A. Yes. 

12 Q. First of all, you used some tables, did you 

13 not, to mc.ke that determination? 

14 A. Well, no, I didn 1 t use tables. I think con~on 

15 sense told me they were excessively paid. 

16 Q. Common sense told you that? 

17 A. Common sense, ·yes. I used tables later when 

18 they rebut tea this, but \4!hen a salary goes from $24,000 to $77,000 

19 in. a matter of three years, I think that's 

20 Q. ~·fait a minute, no\·T. Seventy-seven? That was 

21 the salary in 1 77, not '76; isn 1 t that right? 

22 A. No. 

23 
Q. Isn't that correct? 

24 
A. Yes. 

...__., 

25 
Q. .l\_ll right. Let's stick \-ri th the salary you four d 
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2 A. All right. The salary I found excessive was 

3 $56,000 for Leonard and $60,000 for the other gentleman. 

4 THE COURT: Louis? 

5 THE WITNESS: Louis, and my original auditing 

6 with each of them $5,000 less and then when we got 

7 together on another occasion I found out suddenly they 

8 had $5,000 more than I had accounted for. 

9 

10 BY MR. LUSTIG: 

II Q. They presented this information to you? 

12 
A. We are talking about '76, and when I go back 

13 
to '74 I find that they earned, I don't remember the exact 

14 
figures, I think when you go back to '73, which was a year before 

IS 
the_loss, they earned twenty-four and it moved on up to fifty-six. 

16 
Then the other one was twenty-eight and they moved on up to sixty. 

17 
Now, according to any index you might use this is an awful lot of 

18 
increase in salary. 

19 
Q.. So you felt based upon your quote common sense 

20 
end quote this was excessive? 

A. And also because we were specifically told to 
21 

definitely investigate excessive compensations, particularly if 
22 

it's a closely held corporation where the stockholders own it. 
23 

Q. \vho were you told that by? Who told you to 
24 

investigate tl1at? 
25 
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11. .'l.L. v arulu.crf.!n, manager ot our department. 

2 
Q. All right. Now, let's in your report -- let's 

3 show you that after your counsel looks at it. 

4 THE COURT: I don't know whether it would be 

5 of any help or not, but I am looking at a chart that 

6 is in the file apparently. filed by Mr. Fahy, Defendant' j 

7 Request for Admissions. I am not sure \'lho filed this. 

8 It looks like it's the tax chart. 

9 MR. LUSTIG: We have a chart right in here, 

10 Your Honor, in this one that gets to the question. 

II 

12 
BY MR. LUSTIG: 

13 
Q. You recognize this as your report, or the 

14 
results of your report? 

IS 
A. Yes, this is my report. 

16 MR. LUSTIG: All right. I ask this be placed 

17 
into evidence, Your Honor. This is Mr. Flaskas• report. 

18 
MR. FAHY: No objection, Your Honor. 

19 
THE COURT: You want to mark this entire bundle 

20 
together? You say there's no objection? 

21 
MR. FAHY: No objection. 

22 
THE COURT: All right. It will be filed P-5 

received. 
23 

24 
...._.,· 

25 
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(Nhereupon, r-1r. Flask as' report ,.,as 

2 received in evidence and marked a~ 

3 Petitioner's Exhibit Number P-5.) 

4 

5 BY MR. LUSTIG: 

6 Q. Actually Hr. Leonard Oden's salary for 1976 

7 v1as $50,050, was it not? 

8 ft. Yes, I believe it was. 

9 Q. Isn't that correct? 

10 A. Yes. 

II Q. Okay. And in your report where you talk about 

12 what you felt by conunon sense was too great a salary, you quoted 

13 from the Research Institute of America, isn't that correct, 

14 certain figures concerning CPI? 

IS Can I look at it? 

16 Q. Sure. Take a look at that page and the next 

17 page. 

18 CPI being Consumer Price Index, Your Honor. 

19 A. Yes. This document has since been slightly 

20 
revised, I think. 

21 
Q. Okay. But that's the one you were using at 

that time? 
22 

A. Yes. 
23 

Q. 
24 

In addition to your common sense you used that 

-· document concerning Consumer Price Index to show what you felt 
25 
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would be normal increases? 

2 1\. My common sense and various indexes I studied 

3 after that. 

4 o. Okay. The very chart that you used indicates, 

s does it not, and I will show you and I quote, "if the IRS has 

6 accepted as reasonable a salary for~ say, 1974, the 1977 

7 equivalent '\-Tould require a salary equal to 123 percent of the 

8 '7 4 one." 

9 A. ~·1ell, that's a document that the taxicab 

10 accounting firm gave me. I was just trying to apply that to be 

11 fair about the whole thing. 

12 Q. You put this into your report? 

13 Yes. I put it in there just to be fair 

14 because they gave it to me. I put that as '"ell as other things. 

IS Q. Now, are you aware that Internal Revenue Service 

16 in fact audited the 1976 salary of Leonard Oden, the very salary 

17 we are concerned with here? 

18 A. I didn't know it. 

19 Q. You didn't know it? 

20 1\. I knew it later, but not at that time. 

21 Q. You did learn later they audited that? 

22 
A. I learned later they originally assessed them 

for $48,000. 
23 

24 
Q. Right. And are you further aware that after 

25 
the assessment they went to the appellate level on Mr. Oden's 1976 
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salary and the Internal Revenue assessed them zero dollars? 

2 A. I didn 1 t kno't'l that. 

3 Q. You didn 1 t know that. Would that make a 

4 difference to you now concerning whether or not Leonard Oden 1 S 

s salary was excessive for 1976 if it --

6 It all 

7 Q. Let me finish my question, if I may, please. 

8 -- if the Internal nevenue has, in fact, found that that salary 

9 for Dr. Leonard Oden was not excessive executive compensation? 

10 A. It all depends on what salary you are talking 

II about. 

12 Q. The salary of $50,050 for 1976, the year of 

13 which you audited and you said by common ser ... se you found to be 

14 unreasonably excessive for that year. I want to know, if you can 

IS tell me, whether or not the fact the Internal Revenue has now founc 

16 that it ~vas not excessive anc1 made no assessment \.,hether it would 

17 make a difference to your opinion about the excessiveness of 

18 your salary? 

19 A. I would want to look at how they determined tha1 • 

20 I would like to knoH ho\'1. 

21 Q. In other words, the fact Internal Revenue has 

22 found that it's not excessive, all right, still wouldn't matter 

23 to you; is that correct? 

24 
A. It \'lould matter. I want to kno\'1 how they 

25 
determined that a full time orthodontist deserves a salary of 
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77 and $50,000 and also as a salary working in a taxicab company. 

2 Q. Do you know he's a full time orti1odontist? -

3 1\. I'm assuming he was. A man doesn't become 

4 a dentist to run a taxicab company unless something goes wrong. 

5 Q. Do you have any reasons to deny the answers 

6 to interrogatories filed by Dr. Leonard Oden as to the amount of 

7 time and the capacities in which he has served for this company 

8 as their chief executive officer? 

9 J\. No. 

10 o. Do you have any facts to contradict that? 

II A. No. 

12 Q. Do I take it, then, Mr. Flaskas, that as far 

13 as you are concerned on the question of excessive compensation 

14 you put your audit and your, as .YOU say, common sense ahead of 

IS a determination by the Internal Revenue that there was no excessive 

16 compensation for 1976 for Dr. Leonard Oden? 

17 A. I would say that I want to know how they 

18 determined ~~is. 

19 Q. Are you aware in Virginia laws a section of 

20 the Code under Title 58, as a matter of fact, 58-135 which says 

21 that the State of Virginia for the purposes of income tax \iill 

22 tax on the same basis as far as items are concerned as the Federal 

23 Government does? 

24 A. Yes. 

25 Q. You are aware of that 
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.r~. Yes. 

2 Q. -- normally, I think, called the Virginia 

3 Equalization Tax Statute. You are aware of that? 

4 A. Yes, but this has to do with a subsidy. It 

5 doesn't have to do with income and what you pay income tax. 

6 Q. Well, so far as 

7 A. This was a subsidy matter. 

8 Q. So as far as concerns a salary, the so-called 

9 
excessive salary of Leonard Oden is concerned, you recognize, do 

10 you not, that once Internal Revenue has determined that it was 

II not excessive, which they have done I will tell you and there will 

be evidence to that, that once Internal Revenue has done that, 12 

that by law in Virginia that's accepted by the Commonwealth of 
13 

Virginia? 
14 

IS 
A. Yes, but some of the salary that he got is part 

of the refunds that we gave him. His salary would have been lower 
16 

if he hadn't gotten these refunds. 
17 

18 
Q. How do you know that; how do you know what 

aollars he took out and what dollars.he put in? How do you know 
19 

whether it came out of the income or whether it came out of the 
20 

refunds? 
21 

22 
A. Hell, because if he hadn't gotten the refund, 

"23 
it wouldn't have been there for him to get, and if you are receivi~~ 

$30,000 in refunds, then he's got $30,000 more at the bottom line. 
24 

Q. He received $30,000 worth of refunds in 1977. 
25 
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\',nat are you falkJ.ng aoout? l·le are talking about salary in 1976. 

2 He received probably at least that mucl1 in 

3 '76. 

4 Q. l'lell, the Division of f'.iotor Vehicles hasn't 

5 come back and asked for a refund on the 1976 money, have they? 

6 1\. I reconwended that they did. 

7 Q. Did they? 

8 A. We decided not to, yes, gave them the benefit 

9 
of doubt. 

10 THE COURT: You decided not to what? 

II THE WITNESS: Well, they had some ambiguous 

12 things in earlier years. They paid themselves a 

13 $40,000 bonus in 1974, in the last period of 1974, 

14 so when I confronted the CPA, l·tr. McPhillips, about 

IS this he said, ~~~vell, that was for the whole year so 

16 ''~e have to back out $20,000 of that." So when he backec 

17 out the $20,000, it left only $20,000 in the six-month 

18 period. So when I reported all these things in my 

19 
report, the Department decided to go ~lead and let the 

20 
$69,000 that they received for 1974, '75 and '76 stand 

21 
and to assess them for the period after that. 

22 
THE COURT: All right. 

23 BY 14R. LUSTIG: 

24 Q. I show you this. This appears to be a copy of 

25 " note to I-tr. Frlhv bearinq a sicrnatnre 
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s1gnature. Did you \>lri tc that note taken fro..rn the files of 

.. ..,,,. 2 Division of Motor Vehicles? 

3 A. Well, if I remember correctly, this is for 

4 another cab company. It's not for this one at all. 

5 Q. I didn't ask you that. I just \'I ant to know 

6 is that your handwriting and is that your document? 

7 A. Yes, it is. 

8 ~1R. LUSTIG: I 't.Yould like to have that marked 

9 if Your Honor please. 

10 THE COURT~ ~y objection? 

II ~1R. FAHY: I think I do object 1 Your Honor. It 

12 apparently applies to another company. 

13 THE COURT: Which side of this? 

14 HR. LUSTIG: That's the front of it right 

IS there, talking about the way they handle these 

16 THE COURT: Thls is Norview Cars? 

17 MR. LUSTIG: Yes, sir. It's a question of 

18 about how they handle these tax refunds and the 

19 principles that they are operating under. 

20 
THE COURT: All right. I am going to receive 

21 
it I P-6. 

22 
MR. FAHY: If I may, Your Honor, for the record 

and an addi tiona! basis for the record and that \'lould 
23 

24 
be that it is a privileged document between attorney 

and client. 
25 
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HR. LUSTIG: Your Honor, we d1dn't take ~t. 

2 It was given to us, and I assume the privilege \vas 

3 waived when it was given to us. 

4 THE COURT: How did you get it? 

5 ~1R. LUSTIG: We requested to receive all certairl 

6 documents from the. Division of Motor Vehicles, and we 

7 "t-lere supplied 'tvi th these documents. 

8 THE ~viTNESS: That 1 s not exactly true. 

9 MR. FAHY: Your Honor, if that is, in fact, the 

10 case, I would have to submit if the document was 

II released by the agency, that the privilege would have 

12 been waived. The agency, as I understand it, has the 

13 benefit of privilege and if they seek to waive it, that s 

14 up to you. 

IS THE COURT: Well, it's received. Go ahead. 

16 

17 (Whereupon, the aforementioned docume!lt 

18 was received in evidence and marked 

19 as Petitioner's Exhibit Number P-6.) 

20 

21 
BY t:lR. LUSTIG: 

22 
Q. No\>1, this was a note from you to Hr. Fahy 

23 
actually concerning Norview Cabs, ·right? 

A. Um-hUffl. 
24 

25 
Q. But the same type of refund situation that 
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you-all were investigating and auditing; 1s that not true? 

2 1\. Yes, sir. 

3 And did you not in this refer to a certain 

4 ·bonus and then say, and I quote and will show it to you, "The 

s $3,500 deferred bonus is a legal IRS loophole." Did you so refer 

6 to that? 

7 A. Yes. 

8 Q. And that''the $3,500 is expensed against the 

9 company in '76, but paid to the recipient in 1977. A beautiful 

10 way to reduce net profit. Should not be acceptable by DMV 

11 relative gas tax refund". Is that what you s.aid? 

12 Yes, sir. 

13 Q. So, I take it, then, that during your audit 

14 you were of the opinion that a perfectly valid application of 

IS a Federal IRS regulation is not to be accepted by the Division of 

16 Motor Vehicles? 

17 A. In the subsidy, yes, and in giving back 

18 subsidies, not in figuring income tax. We accept it in giving 

19 income tax, but not to give back tax money. 

20 Q. Did you-all ever issue any regulations to 

21 these cab people that legitimate Internal Revenue deductions undei 

22 
certain circumstances will not be acceptable to the Division of 

23 
Motor Vehicles when you file your reports? 

24 
A. Well, I felt that if they get a benefit from 

25 
the Internal Revenue, they shouldn't get a benefit also from the 
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tax subsidy. 

2 Q. My question isn't how you felt. My questio~ 

3 was did the Division of Motor Vehicles ever tell these cab 

4 companies and their auditors that there may be circumstances under 

s which you report legal acceptable Internal Revenue deductions, 

6 but there may be circumstances, that the Division of f.lotor Vehicle~ 

7 notwithstanding their legality will not accept them? 

8 In telling them they should show a need I 

9 think we have told them that indirectly. 

10 Indirectly. All right. Now, with reference 

II to this situation, going back t9 it, why didn't the Division of 

12 t-1otor Vehicles look into the compensation of Leonard Oden, look 

13 into the other aspects that you looked into later on in 1978? 

14 Why didn•t you look into them in the first six monti1s of 1977? 

IS A. I don't quite follow your question. I looked 

16 at 1977. 

17 Q. No. Six months operating deficit statement 

18 was filed within the first three months of 1977. 

19 A. Yes. 

20 Q. All right. Why didn't the Division of Motor 

21 Vehicles do an audit on it upon its receipt or a reasonable time 

22 thereafter, two, three, four, five months thereafter? 

23 A. Well, because by the time we get these refunds 

24 it's usually a year, year-and-a-half later, so I explained that 

25 a little earlier. If I am doing 1976 in the early part of 1978, 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 

50 ; 



B. J. Flaskas 53 

it seems to me that's a reasonable time because as far as the 

2 Internal Revenue when you submit yo~r financial statements for 

3 1976 ypu have got until -- I mean, you have until April the 15th 

4 to get them in or May the 1st, I don't remember, for corporations, 

5 so 

6 Q. Four months, right? 

7 A. What • s that? 

8 Four months to get your income tax statements 

9 in, right? 

10 A. Yes. That's the 1977 April, so then he gets 

II it to us. 

12 Q. But you-all waited over a year before you 

13 reviewed this operating statement? 

14 A. If he got it .to us, say, in June 

IS Q. I am not saying he got it to you in June.· I 

16 am saying suppose he got it to you in l~arch of 1977. 

17 A. I don't know the date that he got it to us. 

18 Q. I am just saying assume that for a moment, 

19 Mr·. Flaskas. Why did it take you better than a year to get an 

20 audit completed on it? 

21 A. Well, I think at the time we were discussing 

22 how to do these audits, and how to go about them and what to look 

23 for and so on. We were getting guidelines, and all of them were 

24 backed up quite a bit and we went out and started doing them after 

-· 
25 

that. 
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Q. All right. Well, \'Then did you get your 

2 guidelines on the question of using your approach and overpayment 

3 of officer's salaries? 

4 A. I think it was early in 1977. 

5 Q. Early in 1977? 

6 A. Yes. I think we had a special meeting on it. 

7 Let me show you a piece of interdepartmental 

8 correspondence from Mr. Conner to a Mr. Beverly and Guthrie. Who 

9 are they, Beverly and Guthrie? 

10 A. Mr. Beverly used to be the supervisor of the 

II Field Audit, and Mr. Guthrie is-the manager of· investigators. 

12 Okay. So would Beverly be above you? 

13 A. Yes. 

14 Q. Okay. Were you ever apprised of this 

IS memorandum or the contents of that memorandum by Mr. Conner, or 

16 Mr. Beverly or anybody within your auditing department? 

17 A. I think it was one after this. I remember this 

18 one, but it \'las one after this that I think I was referring to. 

19 You do remember that one, though? 

20 A. Yes. 

21 MR. LUSTIG: All right. I would like to have 

22 that marked, if Your Honor please. 

23 THE COURT: Any objection? 

24 HR. F.AHY: No objections, Your Honor. 

25 THE COURT: Received. 
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{vfuereupon, the aforementioned 

2 document was received in evidence 

3 and marked as Petitioner's Exhibit 

4 Number P-7 • ) 

5 

6 BY MR. LUSTIG: 

7 Q. All right. This document, P-7, dated May 14th, 

8 1976, is that correct --

9 A. Yes. 

10 -- and there the auditors were reminded upon 

11 examination of financial statements, Federal and/or State income· 

12 tax, secure a breakdown of salaries as follows, and then they have 

13 the breakdown. Then the note said, noverstatement of salar~es, 

14 especially to officers of a corporation or owners could result in 

IS the .company showing a deficit and thereby qualifying for the 

16 taxicab refund. If such occurs, assessment is to be made for any 

17 claims incorrectly paid, May 1976; n isn't that right? 

18 A. Yes. 

19 Q. So that at the time of the six-month operating 

20 deficit in 1977, be it March, April, whenever, the Division of 

21 Motor Vehicles \-las already supposed to be looking at those i terns; 

22 isn't that correct? 

23 A. Yes. 

24 
Q. All right~ Now, one last question, then, in 

this area. Do you know of any writing that was communicated to 
25 
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tl1e taxicab companies in 1976 ti1at told the taxicab companies 

2 that an overstatement of income by principals may be considered 

3 grounds for disqualification of your statement? 

4 A. No. 

5 Q. Is that correct? 

6 A. Yes. 

7 Q. Now, Mr. Flaskas, did you attend a meeting on 

8 August 31st, 1978 with the Odens and the auditors, Mr. McPhillips? 

9 A. Was that in Norfolk? 

10 The one in Norfolk. 

II A. I attended quite a few meetings with them. 

12 Do you recall attending a meeting with them 

13 in or about August in which you told them that of the 41 cab 

14 companies that you had audited, .theirs ,being Black and White and 
4 

IS Norview, appeared to be the most efficient? 

16 A. No, I didn't make that statement. 

17 Q. You did not make that statement? 

18 A. No. I made a statement similar to that. I 

19 didn't audit 41 companies. It was only 41 companies putting in 

20 refunds out of 1500. 

21 Q. Okay. You said you made a statement like it. 

22 What was the statement you made to them? 

23 A. I told them out of the companies that I had 

24 audited theirs was the most efficiently run. 

25 Q. Most efficiently run? 

ASSOCIATED COURT REPORTERS 

., 
- :) 

NORFOLK, VIRGINIA 

54 



:. 

B. J. Flaskas 57 
A From my v~ewpo1nt. That was my op~n1on. 

2 Q. All right. I appreciate your candor in that 

3 regard, and I ask you of all the others that you had audited· 

4 did any of those get charged with assessments? 

5 A. I had an assessment against three or four 

6 companies, yes. 

7 Q. That \alas kept or withdra't'ln? 

8 A. One of thent was kept. 

9 Q. One of them was kept? 

10 A. Yes. 

II How many were withd.rawn after the assessments 

12 were made? 

13 A. To my knowledge three. 

14 Q. Yellow and Manhattan in Richmond? 

IS A. Yes •. 

16 Q. All right. Let me ask you, because I really 

17 
don't quite understand. tvhy was·Yellow Cab and Manhattan, excuse 

18 me, in Ricmaond assessed and ~~en that assessment withdrawn and 

19 the assessment --

20 
MR. FAI:IY: Your Honor 

21 
MR. LUSTIG: Let me finish my question, please. 

22 
-- and an assessment made against Black and White and 

the assessment not withdrawn? 
23 

24 
MR. FAHY: Your Honor, I would object. The 

25 
question clearly has to do with other cab companies. 
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This particular assessment stands on its own feet. It 

2 is either a valid assess~ent or an invalid assessme~t, 

3 and what transpired with some other company in some 

4 other jurisdiction is just not relevant to this case. 

5 THE COURT:- Well, it might have no bearing. 

6 On the other hand, it may give us some insight to 

7 policy and I am going to let him enter it for what it's 

8 worth. 

9 MR. LUSTIG: I would also point out he's the 

10 auditor who made the assessment, and, therefore, we are 

II also looking at his ~ssessment here·and the credibility 

12 of his assessment, Your Honor. 

13 THE COURT: It may be pertinent and may not, 

14 but I will let him answer it. 

IS 

16 BY MR. LUSTIG: 

17 Q. Why? 

18 A. Do you want both of those assessments in 

19 Richmond or which one? 

20 Q. Give one at a time. 

21 A The Manhattan Company was selling gasoline to 

22 the drivers with the tax included and then putting in a refund. 

23 The Yellow Cab was doing the same thing. They had an item there 

24 where they were charging the gas to the taxicab drivers. They 

were leasing the cabs to them. 
25 
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Q. And they \'lere assessed? 

2 They were assess~d. 

3 Q. All right. Based upon pulling out that from 

4 their operating statement in part? 

5 1\. No. The w·ay we looked at that was that even 

6 though they received the tax twice, once from us and once when 

7 they sold the gas to the drivers, they really were not getting 

s money from the State of Virginia in excess of what they were 

9 entitled to. They were actually getting it from_ the State of 

10 Virginia and they were entitled to it, but they were getting it 

II from their drivers, too, which they were really doing their driver~ 

12 wrong, not the State of Virginia. 

13 THE COURT: That really doesn't have much 

14 bearing on this case,. does it? 

IS THE WITNESS: I wouldn't think so. I mean, 

16 the assessment was for an entirely different reason. 

17 THE COURT: All right. It didn't have anything 

IS to do with earnings of a company or compensation of 

19 officers? 

20 Tim t\TITNESS: No. They had very small 

21 compensations. 

22 THE COURT: All right. 

23 

24 BY MR. LUSTIG: 

25 Q. Those were two companies, however, you felt in 
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your own m1nd and 1n your candor were run 

2 Black and rlliite? 

3 In spite of the fact that I thought they needed 

4 the money and were having problems I still had to assess them 

s because I saw them as getting the tax twice back from --

6 Q. And at that same meeting, or at a meeting did 

7 you indicate or not that after certain concessions for the sake 

8 of argument have been made about allocation, that it appeared that 

9 Black and White was entitled to the refund? Did you take that 

to position at a meeting? 

II A. What years are you talking about? 

12 Q. A meeting in August of 1978 with the accountant 

13 and with the Odens with Mr. Perks present, I believe, and that 

14 after you got an explanation of certain allocations of monies, 

IS accounting-wise, from Mr. McPhillips that you looked back at it 

16 and said, "Well, yes, I think maybe you-all did have an operating 

17 deficit." 

18 A. I don't believe I ever said that. 

19 ~ Now, and this is my last question, 

20 

21 

22 
Black and vlhi te here, 

23 
A. my 

24 
That is your handwriting? 

A. Urn-hum. 
25 
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2 

3 2:30 p.m.)' 

4 

5 

6 

1 
~HOMAS V. McCAR~HEY, called as a witness on 

8 behalf of the petitioner, having been first duly sworn, 

9 
l'ras examined and testified as follolvS: 

10 

II DIRECT EX~1INATION 

12 

13 
BY MR. LUSTIG: 

14 
Mr. McCart~ey, would you state your full name 

IS 
and.address, please. 

16 
Thomas V. ~1cCarthey. l4y home address is Old 

17 
Windy Bush Road, New Hope, Pennsylvania 18938. My business 

18 
address Hay Associates, 229 South 18th Street, Brittenhouse Square 

19 
Ph~ladelphia, Pennsylvania 19103. 

20 
Q. And what position do you hold with Hay Associat ·s? 

A. 
21 

I am a senior principal with Hay Associates. 

0. 
22 

How long have you been associated with Hay 

Associates? 
23 

A. I have been witl1 Hay for four years. 
24 

Q. And prior to that --
25 
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~ ...,.., 

ThE COURT: t'lha t kind of business is it? 

2 THE t'JITNESS: .r1anagement consulting firm. 

3 THE COURT: Is it an accounting firm? 

4 THE WITNESS: No, sir. 

5 

6 BY MR. LUSTIG: 

7 Q. What is your principal work that you consult 

8 on? 

9 A. I am a general compensation consultant and I 

10 specialize in excessive employee compensation, excessive 

II compensation, management and incentive sales programs. 

12 MR. LUSTIG: Judge, to save time we have a 

13 resume fact sheet on Hay Associates. 

14 THE COURT: . All right. 

IS 

16 BY MR. LUSTIG: 

17 Q. This resume, is this the resume of your firm? 

18 1\. I believe it's the most recent one, yes, sir. 

19 THE COURT: You want to put that in evidence, 

20 submit it as a copy or --

21 MR. LUSTIG: We just think it's refer~ble to 

22 his expert qualifications, if Your Honor please, as to 

23 what the firm does. 

24 THE COURT: If it goes to his qualification 
-./. 

25 as an expert, it probably ought to be in evidence unles3 
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l·1r. Fahy has an objection. 

2 MR. Fi"JIY: I have no great objection. I don't 

3 think it says anything about Mr. ~1cCarthey, though. 

4 It's directed to the firm. 

5 THE WITNESS: I could perhaps identify some of 

6 my clients \'!hose names yo·u might be familiar with. 

7 THE COURT: Well, I will do this. I will mark 

8 it as P-9 and receive it for what it's worth and you 

9 can go ahead with your qualifications. 

10 

II (Wl_!ereupon,. the fact sheet on Hay 

12 Associates was received in evidence 

13 and marked as Petitioner's Exhibit 

14 Number P-9 • ) 

IS 

16 BY fJIR. LUSTIG: 

17 Q. Now, in ·excessive compensation you say you are 

18 an expert or you work in that field? 

19 A. Yes, sir. 

20 Q. Just what kind of work is it that you do 

21 vis-a-vis executive compensation? 

22 A. Well, executive compensation would be to 

23 develop and implement a total remuneration program for not only the 

24 executive level in a corporation but all levels of an organization, 

25 including cash and non-cash components of such. 
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0 All ri~1t. Do you make a survey to determine 

2 what are appropriate levels of salaries? 

3 A. Yes, sir. The Hay discipline is found in two 

4 general areas, first of which is the ability or the technology 

s with which to measure job contents for various level jobs along 

6 a series of variables or job content dimensions to arrive at a 

1 relative \'Ieight of jobs in any organization. The second disciplir E 

8 is in the ability to translate that job content into an appropria1 e 

9 pay practice for the jobs based on surveys which we do with 

10 clients, all of whom are using the same method of measuring jobs. 

11 So \'le are taking apples to apples comparison on what the market 

12 price is paying for jobs \'lith different job content. 

13 Q. And among the clients that are listed for 

14 Hay Associates, for which ones have you worked on management 

IS consultant with executive compensation? 

16 A. Okay. Currently I am working with Honeywell 

17 Corporation, ARCO Chemical, A.H. Robbins, Levina Shipping, and 

18 over the last several years I have worked witi1, to mention names 

19 that you may be familiar, ITT, Sears Roebuck, Duke Po\..rer and then 

20 a host of much smaller organizations. 

21 Among the Hay clients in this vicinity are 

22 Old Dominion University, Virginia National Bank, United Virginia 

23 Bank Shares, Norfolk & lvestern Railroad and just in addition I 

24 
recently learned that several motor vehicle departments, and I 

25 
can't be specific because I just learned it the other day, are 
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clients of Hay. 

2 Q. Not the Virginia Dt·W 1 I t.ake it? 

3 I don't know. 

4 Q. N0\\7 
1 incident to your \-lork l'lere you contacted 

5 by Leonard Odcn to do some management consulting on executive 

6 compcnsution 

7 ''· I \·Tas, yes. 

8 Q for Black and White? 

9 A. In his role with Black and ~vhi te Cars I yes. 

10 Q. For his position? 

II A. For his position, yes. 

12 Q. vlas that incident to any specific matter or 

13 a general retention? 

14 1\. Nell, the evo.lution of it 1 the call carne in 

IS to a partner of the firm who is my boss, and I believe Leonard 

16 Oden saw a reference to our firm and the work it does in an 

17 industry magazine 1 contacted us.· At that point I was not aware 

18 of the purpose of it other than a general compensation audit. 

19 Q. And did you then meet with Leonard Oden and 

20 thereafter undertake a general compensatior, audit \-li t.h reference 

21 to his salary at Blach: and Nhi te? 

22 A. Yes, sir. I spent t\'10 days in Norfolk discuss! 19 

. . 

23 Black and ~Jhi te Cars, discussing Leonard Oden' s role in that 

24 organization and observinq the cor.tpany and some of its activities. 

25 'I'hcn follot.-ting that I did an analysis in Philadelphia. 
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Q. 1>.11 ri£'h t. F. 0\·1 much total time \-lould you say 

2 that you spent on this analysis of hi.s compensation for Black 

3 and \4/hi te? 

4 A. On the front end. about 32, perhaps 32 to 40 

s hours. 

6 Q. 1~11 right. This would be both in the field 

1 and at the desk? 

8 A. Correct. 

9 Q. Now 1 ltThat is it that you were analyzing? 

10 A. Host of Hay clien.ts in the compensation area 

11 seek our assistance for two reasons. First of. all, to establish 

12 equity of a pay program within the organization; and, secondly, 

13 to determine what the competitive level of the pay should be 

14 relative to the external marketplace 1 and in this situation 

IS recognizing that 'lle were doing one individual it was to determine 

16 the proper competitive level of pay for Leonard Oden. 

17 Q. All right. Now, what did you then measure in 

18 order to reach some ultimate conclusion? 

19 A. First of all, there was the understanding of 

20 the job and documenting the job, and that was what took the 

21 initial two days. Then the Hay technology, and. it's often referred 

22 to in the business community as the Hay System measures job 

23 
content using a factor comparison method. Saying that if I look 

24 
at an accountant's job versus a salesman's job and try to make the 

25 
compnrison of \-rhich is a heavier and more valuable job, it's 
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difficult to make that dc·terrnination unless I can break those 

2 jobs do\fln into basic components which are kind of to both. 

3 The Hay guide charts is the measuring tool 

4 which measures eight variables of job content. They are broken 

s do\\Tn into three general elements of a job which arc common, 

6 although to different degrees in all executive positions in the 

1 business co:r:ununities. The first one is know-how 1 second one is 

8 problem-solving and the third one accountability. Each of those 

9 has sub-components which we measure. Shall I go through those? 

10 Q. No. But let me ask you, if I may, what is the 

11 basis for L~is Hay system? 

12 A. The factor comparison evolution. It started 

13 \·lay back when organizations had a requirement to say \'lhich jobs 

14 were more important than anothe~. It started certainly with 

IS ranking jobs, and they encountered the problem of cross-functional 

16 comparisons which I just represented. 

17 The government in, I believe, 1941 for the 

18 purpose of classifying positions within the government arrived at 

19 a ·factor comparison method l·lhich incorporated multitudinous 

20 factors, such as level of education 1 experience, ho\'1 much 

2r decision-making, ho\': much judgment and broke all of those do\'ln 

22 into very fine components. The person who started Hay Associates 

23 tried to refine that system. I don't have the name of the system 

24 \vith me right no't'l, but I can furnish that. The person that 

25 
started our firm refined the system along with other business 
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organizations to a point where in 1951 they eventually arr1ved 

2 at the eight factors which we use today in measuring job content. 

3 Thosefactors in measuring job content have 

4 been used by you or your firm with these multitude of clients 

s since 1951? 

6 A. Yes. I have probably evaluated personally 

7 several thousand jobs using the measuring tool. 

8 ~ Several thousand? 

9 A. Yes. 

10 ~ Does that include jobs both in industry and 

II in government? 

12 A. Yes, sir. I have worked in the industrial 

13 sector, the insurance sector, the municipal sector. I evaluated, 

14 let's see, about 400 jobs with the State of Florida as an example 

IS of government involvement. 

16 THE COURT: Have you ever worked with the 

17 judiciary, judges? 

18 THE WITNESS: No, sir, not l-Ti"t.t.~ the judiciary. 

19 That was part of the State of Florida job. I did not 

20 personally work on that aspect of it. I worked with 

21 law firms. 

22 MR. LUSTIG: They wouldn't dare rank judges 

23 except very high for salary purposes, Judge. 

24 

--· 
25 
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BY MR. LUSTIG: 

2 Q. Let me ask you, then. Going and having gon~ 

3 through, then, the Hay system did you then reach a job content 

4 factor on Leonard Oden's job? 

5 J\. Yes. The Hay guide charts, again, which is 

6 the measuring tool, quantifies each element of job content, and 

7 the sum of those individual elements is a quantification of the 

B total job content. From there we can apply that figure to annual 

9 surveys we do with our clients and determine what the low to 

10 high pay practice is for jobs with similar content. It is not a 

II title comparison. 

12 Q. All right. You are actually comparing, are 

13 you , apples to apples , then? 

14 A. Yes, sir. 

IS And, I take.it, that as far as the eight 

16 elements of job content, you are looking at terms of amount of 

17 time spent as only a part of one element? 

18 A. Amount of time spent may be one. We don 1 t look 

19 at· it specifically in those terms, especially at the managerial 

20 level in an organization. The results are more important than 

21 the time put in. The management process , re.cogni tion ancl 

22 understanding an application of the management process is what 

23 gives content to management jobs, not how many hours they. spend 

24 in tactical activity. 

25 Q. All right. Well, upon reaching, then, a job 
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content or point evaluation under your system, on Leonard Oden's 

2 position did you then compare it for the purposes of determining 

3 a range of salary? 

4 A. I would like to mention what event took place 

s prior to making that comparison. 

6 Q. Yes , P,.ease do. 

7 A. Following my evaluation of the job it was 

8 reviewed by my boss, who is a partner of the firm, and a general 

9 partner of Hay Associates, who was one of the original architects 

10 of the guide charts, so I tried to avoid any risks in misinterpreti 

11 the measurement. 

12 Q. All right. And after you got back the results 

13 of his review, you ti1en did your comparison? 

14 Yes, sir. 

IS Q. And I think you have indicated why, but again, 

16 previously what is the validity of that comparison in terms of 

17 management consultant? 

18 1\. Every year Hay Associates surveys its clientele 

19 in various sectors of the business community. For ~xample, here 

20 I have a book which is published annually which reflects the pay 

21 practices for, in 1979, 517 industrial organizations. We do 

22 
separate surveys for the financial sector, and for the service 

23 
sector and for the government sector. Our clients submit 

24 
information about their salary administration programs and about 

-· 
25 

their pay practices from several different angles, and we publish 
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cnarts wh~ch allow us to look at \'That amount of dollars are being 

2 paid relative to increase in job content. So from the validity 

3 of the comparison is that these are 517 companies, industrial · 

4 organizations, using the same method of job evaluation, all using 

5 the same method of job evaluation. 

6 And did you then reach a conclusion as to the 

7 appropriate recommended salary range level for Leonard Oden in 

8 his capacity with Black and White for the years 1975 and 1976? 

9 A. Yes, sir, I did. 

10 Q. All right. And what was the amount of salary 

II that you found to be the range or the appropriate level of 

12 salary for 1975? 

13 A. If we assume that the average· performing 

14 
taxi company should be at about average in our survey charts and 

IS 
the fact that the perfonlance, the revenue performance of Black 

16 
and White Cars justified a salary slightly above average in 1975 

17 
of $44,200 and in 1976 $50,050 was a reasonable justifiable and 

warranted level of total cash compensation. 
18 

19 
For Leonard Oden? 

1\. For Leonard Oden. 
20 

21 
Q. And so that if he had received, in fact, that 

very same amount of $50,000, he would have been right on line? 
22 

A. Yes, sir. Well --
23 

Q. With your recommended level of salary based 
24 

upon your study? 
25 
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A. Those years again? For 1975 was $44,200, 

2 1976 $50,050. 

3 Following the measurement of the job I was 

4 advised what the salary was, and based on the performance level 

s of the organization it was determined that those levels were, 

6 again, reasonable and justified • 

7 . All right. And now I ask you with.reference 

8 to the '75 and '76 study and investigation that you dic,did you 

9 participate in a claim, participate to the extent of providing 

10 information, the same information on a claim made by the Internal 

11 Revenue Service concerning salary level of Leonard Oden for 1976 

12 as well as 1974 and '75; too? 

13 Yes, sir. Ny report was used as, I am not 

14 certain of the term, evidence in that presentation by Leonard Oden 

IS to the IRS. 

16 And did you, in fact, appear at the appellate 

17 level conference in order, if necessary, to testify upon your 
I 

18 report? 

19 A. Yes, sir. 

20 Q. And were you, in fact, called to testify upon 

21 
your report? 

22 
A. I was not called to testify on my report. The 

23 
report, however, was submitted to the reviewing officer. 

24 
MR. LUSTIG: I have no further questions, Your 

Honor. 
25 
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THE COURT: Did you mention Louis Oden? I 

2 only caught the nane Leonard. 

3 MR. LUSTIG: Leonard Oden. 

4 THE COURT: Is Louis Oden a factor in this, 

5 or is he going to testify to an amount to that? 

6 .HR. LUSTIG: We h·ave some testimony concerning· 

7 his level as used by the Internal Revenue with the 

8 next witness, but the big argument with the Division of 

9 Motor Vehicles was, as I think Mr. Flaskas indicated, 

10 Leonard Oden's position. 

II THE COURT: I didn 1 t realize that. Well, if 

12 this gentleman doesn't have an opinion as to Louis, 

13 but I didn't know if he said it and I just didn't hear 

14 it. 

IS MR. LUSTIG: . No, because I know he didn't do 

16 the study on Louis. 

17 THE COURT: Sometimes I look 

18 think maybe it just got by me. 

19 right, sir. 

20 

21 

22 

23 
Y NR. FAHY: 

24 Mr. McCarthey, when did_you say you pe 

25 
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can't give you a specific 

2 All 

3 appear to me 

4 Q. All right. The work that you sa-v1 produced, 

5 would you describe in some detail? 

6 A. Okay. A financial analysis of insurance premi 

7 against loss experience, and how do you optimize your deductible, 

8 how much should we absorb ourselves and how much should we insure 

9 so we are optimizing the risk with the expenditures. 

10 Q. All right. Was this the type of work 

II nature for Leonard Oden, or was this 

12 type activity? 
• 

13 It was an issue present at as was the 

14 financial ·analysi improved 

.• IS radio communication Those were, issues at 

16 different times. 

17 Q. 

18 he told you at face value? 

19 A. simple answer to 

20 your question is do some probing difficult, how 

21 challenging are of these issues that manager, but 

22 \'le don ' t whether or not they exist. 

23 of the taxi industry is considered in 

24 The finiteness of the user population of 

25 factor. You know, we do some probing like that, but we 
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industry and relative to his company's performance 

2 obst~cles or considering those obstacles that 

. 3 justified • 

4 If you can, would you explain nuts 

5 and bolts take it you 

6 broke his elements or components the question 

7 is how or value or any 

8 one of those components; did you 

9 A. We do to each componen • 

10 ~·.Jhat we do is have the know-how, 

11 problem-solving, accountabil It 

12 gives us 500 points, 1,000 pointsi. 10,000 

13 points . Then we mentioned 

14 earlier with Hr. tig about th~ partner, and general partner 

IS and gether and determining how properl 

16 Hay guide c arts relative to their intended interpreta 

17 d from there to a correlation factor. I call 

20 I then go to a chart for 1975 of total 

21 compensation and see that the range of pay or range of total cash 

22 compensation for jobs of that size in 1975 was, and this was in 

23 
May of 1975 and we are looking at actual compensation for Leonard 

24 
Oden as of December 31st for '75, so there's a lag, which my 

numbers right no\·1 won't include, but we have a low of $25,500 to a 
25 
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high of about $85,0~0. 

2 Q. All right. Now, does that reference 

3 to, how many taxicab operations 

4 making of 

10 I don't believe so. 

II 

13 Q. Let me ask you this. ~lhen you talk about a 

14 range from tl·lenty-five to $85,000, do you mean cab company 

15 exe9utives nationally or are you talking about for this particular 

16 job for this particular company in this city? 

17 A. This particular job size in American industry, 

18 regardless of where it liould arise. 

19 Q. Well, aren't there. regional differences? 

20 We know that everybody in Philadelphia makes more money than we do 

21 in Norfolk or Virginia. Is that figure taking that into considera 

A. No, sir. This is on a country-wide basis. So 
22 ~--------------------------------------------------------------------~~ 
23 

the middle 

24 

25 
of the country 
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question, anC! you have before you of what he called 

2 unreasonable co~pensation for 1976. 

3 THE COURT: But '77 is the year. for the·.· 

4 was rr.ade. 

5 fi-1R. !JUSTIG: Oh, yes, e qualificati 

6 COURT: You want to go 1977 salaries? 

7 

8 THE question of 
.. ~· 

9 need to suppose. 

10 MR. FAHY: Your Honor. It's 

II essential to our 

12 'l'HE a different yardstick, 
• 

13 but 

14 is that 

IS as in 1976 Mr. Leonard Oden 

16 THE COURT: All right. 

17 on into it. 

18 

:J: 19 FAHY: 

20 ~ All right. ~fuat figures did you arrive at 

21 for 1977? 

22 A. Assuming that the same pay philosophy was 

23 maintained and performance was at a competent level my recommenda io1 

24 ~1as a range bet\ieen $48,000 and $55,125. 

25 
Q. All right. How about 1978? 
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HR. LUSTIG: Same objection, 

2 

3 COURT: Overruled. 

4 'l'HE WITNESS: The range of competent perforrnanc 

5 assuming the maintenance of the same pay posture would 

6 be $51,500 to $58,500. 

7 

8 

9 0 All right. In going back to 1977 

10 \tlhat received from Black and White in of· 

II salary the year 1977? 

12 learned yesterday. 

' 
13 Q. 

14 A. 

IS Q. exceed what you determine 

16 to be the range for his job? 

17 A. I can•t unless I understand what 

18 the performance of the 

19 Q. would agree, it certainly 
.. 

20 raises 

21 It certainly is not even·approa hing the high 

22 salary to jobs of that size in so if 

23 the company merited that level 

24 no \-lay uould I say it \'las ex cas s i ve. 
,_,;' 

25 It's far below a high total cash compensation level. 
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BY l'!R. 

~ 2 (). You performed your study in 1978? 

r 3 A. That's correct, early 1978 before 1977 results 

4 were in. 

5 All right. Now, the 

6 indicated to there any 

7 activities 

8 Would you repeat the question? 

.. 
9 Q. I think you have testified that Leonard Oden ·• , .. 

10 indicated to you some of the types of things ·that he dicl. for: 
. . .. -~ 

~ • . .i'•, \ 
11 Black and White and he made-these. statements to you in 1978.--:~.·~ '-i 

12 Did you understand him to say that's '\'lhat he was doing at that 

13 time? 

14 'P •• Yes, 3ir. 

IS Q. ·Okay. You understood, then, that was the type 

16 of activity he did in 1978 for Black and lihite? 

17 A. Are you asking was it only at that point in 

18 time he was doing them? I am not certain of the question. 

Q. No. What I t-1ant to address is the description '· 19 

20 of activity that he gave you. Did he say this is what I did in 

21 1976, or did he represent this is \'lhat I do ·for Black and tfui te? 

22 
A. M1ether the question was asked or not it was 

. 23 
implied that this is a continuing requirement of his role in the .... 

24 
organization and that whatever point in time you look at these 

25 
would be representative of activities he's accountable for. 
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1·1R. FAHY: All right. That's all I 

r 2 

3 

4 

5 BY ~1R. LUSTIG: 

6 Q. Hr. ~lcCarthey, you did this study and completed 

7 it in early '78? 

8 A. Yes, sir. The date of the report in front of 

9 me is January of '70, s9 I may have come G~Nn just before the 

10 holidays in '77, I all' not positive. 

II 'Seventy-seven. All right. So you undertook 

12 this study and completed this study approximately seven months 

13 before the Division of ~·1otor Vehicles ever n'ade a cletermination 

14 that they were going to contest Leonil.rd Oden'G salary as of 

IS July, 197·8 \vhen they made their assessment or June when they 

16 finished their audit; isn't that correct? 

17 A. I am not aware of the date they --

18 Q. Assuming that that date is true. You \'I ere 

19 actually hired and completed your work before any of this 

20 question arose, if it arose, in July of 1978? 

21 A. That's correct. 

22 Q. Isn't that true? 

. 23 A. That's correct. 

r 24 Q. So you weren't hired \'lith reference to the 

25 
question of the reasonableness of the salary of Lt;onard Oden so 
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far as concerned Division of Hot or Vehicles; isn't t .. 1at true. 

r 2 A. That's correct, yes. 

3 l-1R. LUSTIG: That's all I have, Your Honor. 

4 THE COURT: Let's go back to that again. You 

5 carne here when? When did you make this study? I 

6 wasn't thinking it was important. 

7 .l·1R. LUSTIG: December of '77. 

8 

9 BY THE COURT: 

10 Q. At the end of • 77 you came to Norfol1-~? 

II The report is dated January of '78, which is 

12 the date the report was· l~ri tten so --

13 Q. What day? 

14 January of 1978. 

IS Q. January of '78. You ~~ink you came to Norfolk 

16 in December of '77; is that what you are saying? 

17 A. It was either that or very early in the month 

18 of January. 

19 THE COURT: All right. 

20 LUSTIG: That's all Honor. 

21 

22 
excused, Your 

. 23 

24 
THE COURT: Any objection? 

25 
t-~R. Pl"JJY: No, sir. 
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THE COURT: Thank you. You may be 

2 

3 excused.) 

4 

5 p.m., 

6 

7 

8 MR. LUSTIG: 

9 

10 CYRUS DOLPH, IV, called as a witness on behalf 

II of the Petitioner, h~ving been first duly sworn, was 

12 examined and testified as follo\tlS: 

13 

14 DIRECT EXAMINATION 

IS BY ~1R. LUSTIG: 

16 Mr. Dolph, would you please state your full 

17 name and business and home address, please. 

18 A. Yes, sir. Cyrus Dolph, IV. I reside in 

19 Gloucester Courthouse, Gloucester, Virginia, am employed by Cooper 

20 and Lybrand at 227 27th Street, Newport News, Virginia 23607. 

21 Q. And what is the business of Coopers and 

22 A. A national accounting firm. 

23 
Q. And what is your educational background? 

24 
r •. I received a B.A. degree from the Virginia 

Military Institute in 1970. I received a decree of Juris Doctorat 
25 
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from the T.C. t'lilliams School of La\'1 ~n 1973. I rece~veo a 

2 degree in Master of Law and Taxation from the Marshall Whitt 

3 School of Law in 1977. 

4 Q. And for how long have you been associated with 

s Coopers and Lybrand? 

6 A. About two years. 

7 Q. In that capacity what essentially is your 

a position with them? 

9 A. I am a supervising tax specialist. My primary 

10 duties -- well, I deal strictly in federal taxation and estate 

11 taxation, primarily in the corporate area. I have a direct 

12 responsibility for the pension and profit sharing practice. I 

13 am involved in executive compensation within our local office, 

14 and review of tax returns and so forth. 

IS Q. All right. Now, did you have occasion in your 

16 capacity, as you have indicated, with Coopers and Lybrand to becom~ 

17 involved with Black and White Cars, Inc. as a client concerning 

18 income tax problems as assessed by Internal Revenue for the years, 

19 say , ' 7 4 , ' 7 5 and ' 7 6 ? 

20 A. Yes, sir, I did. 

21 Q. And were one of those issues that was raised 

22 
as to Black and White for those years of '74, '75 and '76 the 

23 
question of compensation to Leonard Oden? 

24 
A. That's correct. 

25 
Q. All right. And what issue, if any, did Internal 
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Revenue Service raise concerning Dr. Oden's compensation from 

2 Black and White? 

3 A. The Internal Revenue Service took the position 

4 that Dr. or Leonard Oden's compensation was unreasonable. 

5 Q. For each of those years? 

6 A. For '74, 1 75 and ·'76. 

7 Q. And did they make an assessment? 

8 A. Yes, they_did. The actual compensation 

9 claimed by Dr. Oden on the tax return in 1974 was $27,325, and 

10 Internal Revenue Service proposed to allow a salary of $12,165 

II in that year. In 1975 Dr. Oden~s salary was $44,200. It was 

12 proposed to allow $18,599. In 1976 compensation was $50,050 and 

13 it was proposed to allow $20,623. 

14 Q. Did Black and White take issue by this proposal 

IS by Internal Revenue, to say the least? 

16 A. Yes, sir. 

17 Q. And did the matter then go to the appellate 

18 division or appellate level? 

19 That's correct. 

20 Q. And--

21 A. That's correct. We filed a protest, formal 

22 protest with the Appeals Division of the Internal Revenue Service· 

23 in the Regional Commissioner's office, counsel's office. 

24 THE COURT: Where was that? 

25 THE WITNESS: In the Richmond district, Your 
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Honor. The appeal \'Tas held, the hearing in Norfolk, 

2 I believe, on January 30th of this year. 

3 

4 BY MR. LUSTIG: 

5 Of this year? 

6 A. That's correct. 

7 Q. And as part of the material which Black and 

8 White provided in this appeal, was part of that the Hay report 

9 as prepared by Mr. McCarthey, whose testimony you have just heard? 

10 A. That's correct, a very important part of our 

II protest. 

12 Q. Was his report? 

13 A. That's correct. I would consider that report 

14 to be the keystone of our protes.t. 

IS THE COURT: ~fuat was the assessment, what was 

16 the amount of it? 

17 THE WITNESS: Well, the amount of the proposed 

18 adjustment to the salary, Your Honor, in 1974 was 

19 a disallowance of $15,160; in '75 a disallowance of 

20 $25,601; 1976 a disallowance of $29,427. 

21 

22 BY MR. LUSTIG: 

23 Q. Salary of Leonard Oden? 

24 A. Salary. 

25 
THE COURT: About $70,000? 
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THE WITNESS: Yes, sir. 

2 THE COURT: Somebody said earlier an assessment 

3 of Internal Revenue of $48,000. Is that what it was? 

4 MR. LUSTIG: I don•t think we ever used a 

5 figure of the Internal Revenue. We said they made an 

6 assessment --

7 THE COURT: I thought Mr. Flaskas said $48,000. 

8 Anyway 

9 .t-1R. LUSTIG: That may have been what he thought 

10 THE COURT: So anyway, what it amounts to is 

II a disallowance of about $70,000? 

12 THE WITNESS: Yes, over those three years. 

13 THE COURT: ltfuich was then charged to the 

14 company as a taxable income? 

IS THE WITNESS: Yes, sir. The Internal Revenue 

16 Service's concern is in a closely held company that 

17 the stockholders will overstate salary to get.income 

18 out of the corporation because the corporation gets 

19 a tax deduction for the compensation and the compensaticn 

20 is taxed at a maximum rate of fifty percent. If some of 

21 the salary is, in fact, unreasonable, the goverrunent 

22 will recharacterize the difference as a dividend, which 

23 is nondeductible to the corporation, thereby increasing 

24 the corporation• s income ta.""< and, of course, that 

·-· 
25 dividend tax is in the taxpayer's highest bracket, which 
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could be seventy percent. 

2 

3 BY MR. LUSTIG: 

4 Q. After the appellate hearing and conference 

s was a final determination of this issue made with Internal 

6 Revenue? 

7 A. Yes, sir. 

8 Q. All right. Now, Dr. Oden made a claim or the 

9 corporation made a claim for Leonard Oden for how much income 

10 for 1974? 

II A. For compensa~ion in 1974,$2.7 ,325. 

12 Q. And ho't-T much did Internal Revenue finally 

13 agree to as proper compensation? 

14 1\. The entire amount. 

IS Q. All right. What amount for 1975, or let me 

16 ask you this. For 1975 to 1976 did they allow the entire amount 

17 you have just testified to? 

18 A. Yes, sir. There was no adjustment made. 

19 Q. No adjustment made whatsoever? 

20 A. On the compensation. 

21 Q. On the compensation, all right. No taxes had 

22 to be paid on it? 

23 A. On the compensation·, no. 

24 Q. And are you aware further as to whether or not 
..... 

25 the State of Virginia pursuant to the Virginia Equalization Tax 
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La\" has accepted the actions of the Internal Revenue Service so 

2 far as concerns Virginia income tax? 

3 A. Yes. I have just seen the copy of the Virgin! 

4 assessment. 

5 Q. And Virginia did not assess for any excess 

6 compensation 

7 A. No. 

8 Q. they allegedly paid by the corporation to 

9 Leonard Oden; is that correct? 

10 A. That's correct. 

II Q. In addition to the Hay study did Internal 

12 Revenue look to any level of payment of anyone else in Black and 

13 ~lhi te as a springboard in looking at Dr. Oden's salary? 

14 A. Yes. The government took the position that 

IS Louis Oden' s salary \'7as entirely correct in all three years and 

16 that that salary level was, in fact, the benchmark upon \'lhich 

17 Leonard Oden's salary was to be measured. 

18 t-1R. LUSTIG: You may inquire. 

19 

20 

21 BY MR. FAHY: 

22 that your· 

23 matter nothing to 1977? 

24 That's correct. 

25 Q. Okay. Was it considered, knowing this 
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was any attention ever given to the fact in 

3 and 

4 A. The government 

1 have been considered, one consideration for past 

8 services. The government don't 

9 recall the precise compensation 

10 made, but the nment took the position though that. 

II as nominal, that that was adequate 

12 in those years and the government's 

13 saw no evidence of under-compensation in the prior 

14 Q. All right. Was there any consideration given 

IS to the thought that the salary for Leonard Oden of $50,050 in 

16 1976 was in part justifiable in view of the lower salaries for 

17 the years 1970, 1971? 

18 A. As rebuttal of the government's argument that 

19 there was little evidence of prior under-compensation various 

20 cost of living factors were applied, and I believe the one that 

21 was finally used was six percent, which was applied to the -- I 

22 believe the government used the 1965 base year as a starting . 

23 point and we applied six percent increases to those years and 

24 brought it up, and based on just a normal cost of living increase 
... ,/ 

25 Dr. Oden was under-compensated, so although no specific amount of 
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that ~50, 000 \vas identified for past services, the argument \'las 

2 made if he had gotten normal cost of living increases, his 

3 compensation for the same period would have been much higher. 

4 Q. ~vas that Dr. Oden' s contention or one of his 

s contentions '"ith the IRS? 

6 A. It was a very small, very minimal part of this 

7 whole argument, frankly. 

8 MR. FAHY: No further questions. 

9 

10 BY THE COURT: 

II Q. What was very minimal? 

12 A. This business about cost of living increases 

13 from 1965, Your Honor, that there was a specific element of 

14 prior years that had not been compensated for that was being made 

IS up.· 

16 Q. v7ell, you are talking about two things there. 

17 You are talking about cost of living after '75 and you a~e talking 

18 about under-compensation in prior years. Now, which is it? 

19 A. Well, Your Honor, the government, as part of 

20 its arguments, looked at the issue of whether or not past services 

21 had been adequately compensated for. We applied a cost of living 

22 factor to the base year ~'"ley looked at, and our argument \'las if 

23 
he had gotten the cost of living increase, he would have been paid 

24 
a great deal more over that same period. So we were arguing that, 

-· 
25 

in effect, there was some under-compensation for the prior years, 
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although there ~'las no specific amount identifiable. 

2 Q. Now, did I understand your testimony a few 

3 moments ago to be the Internal Revenue does exercise extra 

4 compensation for under-compensation in previous years, that they 

s do recognize that principle? 

6 A. Yes, sir. 

7 Q. But they didn't apply it in this case because 

8 they felt the past compensation had been sufficient? 

9 A. That's correct. 

10 Q. It was within a broad range of what was 

II acceptable? 

12 A. That's correct. 

13 Referring to the range between the highs and 

14 the lows the range is very broad.? 

IS A. Yes, sir. Each of these cases, of course, they 

16 are all factual matters with the government so that the government 

11 itself has no guideline or standard. 

18 Q. Well, I am getting the impression, and I am 

19 just wondering if it's true, before they are going to say, and 

20 they meaning Internal Revenue, is going to say there's 

21 under-compensation it's got to be awful lo\-T. 

22 A. Oh, yes. 

23 Q. And before they are going to say it's 

24 over-compensation it's got to be awful high? 

25 A. Yes, sir. 
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Q. Tne range of what was acceptable ~s very broad? 

2 1\. I think that's correct, Your Honor. The cases 

3 I have looked at the ranges really were all over the place. 

4 Q. Well, as we said here, it came along in three 

5 years. There was an over-compensation of $70,000, the salary 

6 they were going to disallow. Before you got through with them 

7 they thre'tV" in the to\vel and made no adjustment at all. 

8 A. That's correct, Your Honor. 

9 Q. And the main reason for this, do I understand, 

IO was the cost of living increases? 

11 A. Your Honor, I think the main reason was 

12 recognition. Well, the Hay report, I think, was one of the 

13 primary --

14 Q. That's right. You said that was a big factor. 

IS What was the other thing? 

16 A. This cost of living thing was really just a 

17 
matter of argument. I don't think it was given much weight at 

18 
all. I think the recognition that our position was if Leonard 

19 
Oden had accomplished his duties in only one hour, he would be 

20 
entitled to the same amount of compensation. The government was 

21 
trying to quantify, say he had to put in an x number of hours. 

22 
Q. They '\·1ere after him because of the fact he . 

23 
was a dentist and he had another business, and that took a great 

24 
deal of his time and he wasn't spending the hours. That's the 

-· gist of their claim, and with your expertise you were able to 
25 
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convince them that wasn't important? 

2 1\. That's correct, Your Honor. 

3 Q. It's a question of how he performed his duties 

4 and whether the business was successful? 

5 A. Quality versus quantity is exactly what it is, 

6 yes, sir. 

7 THE COURT: All right. 

8 Mn. FAHY: No further questions. 

9 THE COURT: Anything else? 

10 MR. LUSTIG: No, sir. 

II THE COURT: 1\11 right. If I it, 

12 these ex erts are thro'tving things so fast, I am 

13 mony in simple words 

14 I can 

IS w Your Honor knows this area 

16 of law. 

17 but I try to put it 

18 in asking an unfair 

19 question o a witness me, you-all 

20 

21 

22 {Witness excused.) 

23 

24 MR. LUSTIG: I would like to now call Dr. 

25 
please, and \lhile Dr. Johnston is approaching the 
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I have sho\vn to counsel his curriculum vita. 

·...,./ 2 Nr. Johnston he prefers to be called. 

3 THE COURT: Have you shown it 

4 FAHY: Yes, sir. 

5 Any 

6 ~1R. 

7 THE as an exhibit. 

8 This 

9 

10 (t·lhe re upon , was 

II received in evidence as 

12 Petitioner's Exhibit 

13 

14 LEE ROBERT JOHNSTON, called as a witness on 

IS behalf of the Petitioner, having been first duly sworn, 

16 was examined and testified as follows: 

17 

18 DIRECT EX»liNATION 

19 ny· 11R. LUSTIG: 

20 Q. l-1r. Johnston, \·/ould you state your full name 

21 and address, please. 

22 A. Yes. My name is Lee Robert Johnston. ~1y home 

23 address is 8 Georgetown Green, Charlottesville, Virginia 29021. 

24 My office address is Colgate Darden School of Business Administrat o: 

25 University of Virginia, P. o. Box 65, Char~ottesville, Virginia 22 01 
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c. Novl, you hold a Doctorate degree, do you not? 

2 A. Yes, sir. 

3 Q. That is a Doctorate degree in \"lha t? 

4 A. It's a Doctors degree in business from Harvard 

5 University and a Masters degree from Harvard University. 

6 Q. But as I understand from our conversation, you 

7 prefer that I address you as Mr. Johnston? 

8 A. Yes. In this country that is a custom. 

9 Q. ~.11 right. }.nd hoT"" long have you been at the 

10 Darden Graduate School of Business? 

II A. ~~enty-five years this coming February 9th. 

12 Q. All right, fine. Not'l, Hr. Johnston, you were 

13 employed in this case, \-vere you not, by Black and White Cars to 

14 consider t\·lo factors. One, the _question of the use by the Division 

IS of Hotor Vehicles of a certain formula to arrive at a return rate 

16 on investment. 

17 A. Yes. 

18 Q. .P.nd then secondly, the question about the 

19 Division of Motor Vehicles assuming that formula was all right, 

20 nine percent rate of return as a quote reasonable rate of return 

21 end quote for this kind of company? 

22 A. Yes. 

23 Q. All right. Let us first turn to the issue of 

24 the method by \·Thich the Division of l4otor Vehicles tries to 

25 determine, as it does in this case, what they call a reasonable 
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rate of return. If I understand correctly, they employ a certain 

2 
formula and that formula is pr~fits after tax plus interest 

3 
divided by average net assets; is ti1at correct? 

4 
A. That is my understanding, sir. 

5 
Q. Right. Now, when you first looked at this 

6 question about this formula, what was your first step in determini~ 

7 how you were going to look at the validity of this formula by 

8 DI'4V? 

9 A. Well, the formula both from an academic point 

10 of view and a practioner point of view is a variation of a basic 

II approach to economic valuation.- That is, the value of a firm is 

12 equal to the earning power divided by or capitalized by some rate 

13 of return, so it's a very commonly used formulation. It's one of 

14 t\vO basic approaches that are employed. 

IS Q. Well, 'did you first consider the type of 

16 value concepts you were looking at? 

17 1\. Yes. Ny asstUnption here is that that very 

18 broad sense is a background to my thinking that always on issues 
I 

19 of this kind we have different value systems. lve are talking 

20 about religious values or culture values. Here we are talking 

21 about economic values, and it's important to start at this 

22 starting point, so to spe~~, simply to remind ourselves that 

23 economic value has a distinguishing characteristic compared to our 

24 other value systems in that it is a relative concept. 

25 Let us say \oJ'hat is the value of something from 
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nn econonic point of viet·T. You are saying \·Jha·t is tha value 

2 compared to what. There is an alternative choice, and this 

3 becomes directly relevant then to your second question that you 

4 raised with me, your rate of return that was used by the Division 

s of Motor Vehicles. 

6 Q. Right. 

7 A. So it's important that we start, as I say, 

8 with economic value. Secondly, within the framework of economic 

9 value again \'le have different purposes as to why we would be 

10 concerned wit.~ the economic value of an enterprise. We have the 

11 so-called liquidation value for ~bankrupt situations. tve have a 

12 value for tax purposes, estate taxes, real property tax, personal 

13 property taxes, et cetera, and then \ve have the idea of going 

14 concern value, which I assume that is economic value we are talkin~ 

IS about here. 

16 Q. In this case we are concerned with going concerr 

17 value. 

18 1\. What is the value of B&N I.fotors as a going 

19 concern. 

20 Q. Okay. 

21 A. They do not contemplate liquidating it, 

22 et cetera. 

23 Q. All right. Now, when you have got a formula 

such as the Dl'lV has to produce a measure of going concern, is it 24 

necessary that you must be clear as to what you are defining and 25 
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measuring by way of going concern? 

2 A. Yes. It's necessary to specify going concern 

3 value to whom or at what level. Basically we \..rould be talking 

4 about the going concern value to the owners. The formula used 

5 by DHV, the variation they are using of t.L"'lis basic approach which 

6 we call the accounting method approach to valuation because it 

7 uses inputs from the income statement and the balance sheet prepare c 

8 according to generally accepted accounting principles, et cetera, 

9 so \tlC simply in this case name it the accounting method of 

IO valuation. The variation D~N is using is an attempt to define and 

II measure a rate of return on total assets, total net assets, 

12 irrespective of how those assets are financed. Therefore, it 

13 does not represent the rate of return to the stockholders. 

14 Q. All right. Now, in your opinion is the 

IS application of ti1is accounting method of valuation adequate to 

16 this going concern business? 

17 A. Well, let me start it by saying first the basic 

18 method itself, the accounting method for determining value is 

19 very widely used in practice. It's a· variation of this method tha1 

20 is used on rJall Street. Nhen you talk about earnings per share 

21 and price earnings ratios and multipliers, this is the accounting 

22 method of valuation. Variations are used quite widely to my 

23 knowledge in the utility industry for rate regulation purposes 

24 in various forms. f~o~1ever, it is generally regarded by more 

25 sophisticated practioners in the financial world to be these days 
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it's relatively naive, obsolete as a basic method of valuation. 

2 We have much more sophisticated approaches 

3 than this, and where it is used because of its limitations it must 

4 be used with extreme care; that is to say, the rules and tl1e 

5 regulations or the prescriptions as to how you are going to define 

6 profits after tax plus interest. This is a measure of earnings. 

7 The accounting procedures to follow to define that must be 

8 prescribed in advance. 

9 Also in the denominator of the equation if you(---

10 are looking for the rate of return, you are talking about the 

II average, the total assets of th~ beginning of accounting period 

12 and the end of the accounting period. All right. The definition 

13 and the rules for defining ancJ measuring ~"lose assets must be 

14 spelled out so that the method c.an be used in a sense. As I have 

IS often said in the past, you can play any ball game you like if you 

16 know ti1e rules of the game. This method can be used if you know 

17 the rules, and in the utility industry under the Federal P0\>7er 

18 Commission, the SCC Regulations, they have tremendous and very 

19 complex accounting rules and procedures so that both sides, the 

20 jurisdiction of the controlling rates as well as company manG~.gemen ~ 

21 have a very thorough understanding before the fact as to \vhat the 

22 accounting procedures and rules will be for defining b~ese rates 

23 of return by the accounting method. They very rarely argue 

24 methodology. They may argue the appropriateness of the rnagni tude 

-
25 of the rate, but not how did you get the rate. This they kno\'1 
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very \·lcll. They have bookshelves of regulations . 

2 Q. .P1nd if in this instance the only thing that 

3 the Division of Motor Vehicles told Black and tVhite or any other 

4 cab company is that follo\-1 the statute and file a --

5 Return. 

6 Q. -- operating report, which if it shows a defici~ 

7 vrill give you prima facie evidence, and if that's all they are 

8 advising them to file, are.they giving them the score card or the 

9 equipment to play the game? 

10 A. vJell, no, they wouldn • t be giving them the 

II score card or the equipment to Qlay the game to define the rate of 

12 return. 

13 Q. Right. 

14 A. I interpret tpe Code as having these two parts. 

IS One, if you have an operating deficit, as you have been discussing 

16 earlier, that prima facie evidence; but, ho,~ever, if you did not 

17 have an operating deficit, then you would be entitled to a refund 

18 if your business were not financially healthy to continue in the 

19 public interest. Here is where I think the DMV is applying the 

20 formula and the rate of return, as I understand it, or in effect 

21 saying if you earned less than nine percent in a defined period, 

22 as they define and measure it, you qualify for a refund. If you 

23 earn over nine percent, you do not. 

24 My position is that here unless you very carefu:l 

25 spell out ~1e accounting procedure and the rules, you cannot 
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adequately define and r:t.e.J.sure the rnte of return by this method. 

2 It becomes a capricious method in the sense that it would not 

3 discriminate between a number of cab companies "'hich were otherwis 9 

4 operating in a public interest. For example, if you gave me ten 

s cab companies• financial information on ten cab companies and said 

6 tell me which of these ten cab companies for this period had an 

1 operating return of less than nine percent or over nine percent, 

8 unless suppose for illustration I came out and said, well, I have 

9 these four companies, less than nine, these six companies over 

10 nine. NO't'l, if you took those same ten companies and gave them to 

11 another knowledgeable analyst and asked ·him to· do the same thing, 

12 then the test is 't-'lould he come up \'lith the same division four and 

13 six. My point is no, he would not, only by chance. It's a 

14 chance method the way they lvere _applying it to these types of 

IS situations. 

16 If I may, if you like I \ttill give you four 

17 examples taJ~en from Black and lvhite Cars. 

18 {!. Yes, sir. 

19 For example, Black and White Cars leases or 

20 rents their real property. Consequently the value of their real 

21 property is not shown on the balance sheet as an asset. Now, if 

22 you had two cab companies that were identical to each other, 

23 
number of cabs O\'Tned, operating revenues, et cetera, except for 

24 
the fact that one O\~ns its real estate and one leases its real 

25 
estate, that wc:ts the only difference, they would not come up \-lith 
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the same rate of return, although in tarms of their financial 

2 health and \V'elf are public interest, et cetera, they do have. 

3 Now, therefore, it is the burden of the regulatory authority in 

4 my opinion to have issued a regulation saying that if you lease 

s your real estate, you will make such and such an accounting 

6 adjustment to make you comparable to companies which own their 

7 real estate, othentise the method is capricious. It will not 

a discriminate bet\'leen like situations as it should. 

9 Secondly, my offhand impression looking at the 

10 data you sent me on B&W Cars 

II Q. You read the balance sheets· for '76 through 

12 I 78? 

13 It The last six months, et cetera, balance sheets, 

14 and it \-las quite apparent to me .that the accounting procedure in 

IS Black and White Motor Cars is closely held, privately held, a 

16 closely owned corporation; that their accounting procedures are 

17 largely oriented for tax as what· I would call a tax accounting 

IS system, not a financial accounting system. It's not the type of 

19 accounting you ~1ould do to apply the valuation method that Dl-1V, 

20 as I understand it, is using. 

21 Q. Anything ,.,rang with that method of accounting? 

22 A. No. It's quite legal,too, as is my understandi1~ 

23 
to minimize your taxes and, in fact, as I think about it, just as 

24 
Blachman in his opinion on the 'I•horr Power Tool versus IRS, which 

25 
was in the Wall Street Journal within the last couple of weeks, 

II 
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stated financial accounting and tc?.;{ accounting have substantially 

2 different objectives and should not be confused with each other. 

3 So in this instance, for example, Black and White Motor Cars 

4 uses accelerated depreciation on their cabs. 

s On a throw th~oughmethod they do not normalize 

6 depreciation and consequently do not normalize their tax. Now, 

7 again, two corr.panies othen1ise identical, each with fifty cabs 

8 and so forth, one using normal depreciation and the other one 

9 using a form of accelerated depreciation will not come out with 

10 the same rate of return on investment and yet they should. So 

11 again, it's up to the regulator~ authority to make explicit, as 

12 they do in the utility industry, you will account for your assets 

13 these ways. You will amortize, set up deferred tax accounts and 

14 so forth so when we come d~vn to profits after tax we will all 

IS agree what they are according to the rules. If they don't, you 

16 have no comparability so you have a method that will not treat 

17 comparable situations fairly from period to period. You have a 

18 method which will not treat the same situation fairly from year 

19
. to.year or from period to period. 

20 'l'hen you have a method in the absence of 

21 
accounting specifications upon which DMV auditors and the company 

22 
auditors will not agree as to what profits were and were not. 

23 
Then that should not be so. 

24 
Q. Considering this formula which DI..W has used and 

is using, well, was using, is it true, in fact, that the financial 
25 
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accounting system is more adapted to their formula than the tax 

2 accounting system? 

3 A. Yes. 

4 Q. All right. 

5 A. Very much so because in a sense the financial 

6 accounting system for publicly owned companies is ,.,here you come 

1 into contact with the rulings and the regulations of the sec 

a governing corporate accounting and the Financial Accounting 

9 Standards Board. These pertain to financial accounting rules and 

I o procedures, and balance sheet measures return on investment and 

II so forth, the accounting method<?logies are designed for that type 

12 of accounting procedure. You would capitalize leases. You would 

13 normalize depreciation, and so forth. 

14 Is it of any import with reference to a closely 

IS held firm that it would appear to me a closely held firm has a 

16 little more flexibility as to how the owners handle their 

17 perspective net worth? Is that of any importance with reference 

18 to the type of formula that Division of Motor Vehicles is using? 

19 A. Well, it makes the application of a formula 

20 an administrative nightmare because in a closely held firm or 

21 management, and by this,rnanagement and the stockholders are 

22 essentially one in the same, as they are in B&W Cars. We see it 

23 
all the time. It•s perfectly legal and proper and, in fact, I 

24 
would say it is an earmark of efficient economical role management 

25 
that they minimize their total tax purpose, and in a closely held 
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firm the question of minimizing th~ tax burden and as a result 

2 design of the tax accounting system and approaches must take into 

3 consideration the personal tax situation of the owner, his other 

4 sources of income, and his net worth, and so on and so on as 

5 compared to the publicly owned situation. You do not divorce the 

6 two in determining tax policy or accounting policy. They are 

7 combined. 

8 The corporation is only a separate entity from 

9 a legal standpoint and so forth, but not here, not to minimize 

10 tax. Therefore, the owner as part of his management decision-making 

II process must determine to maxim~ze his after tax net worth as an 

12 objective what is the best combination of, shall we say, 

13 prerequisites, or v1hat is the best combination of ways in which 

14 he should compensate himself fo~ his endeavors, risk taking and 

IS so forth. Part of this may be salary, part may be dividends, part 

16 may be prerequisites. He may lend the corporation money and 

17 receive assets. He may lease it as lessor, so he is in many 

18 rules, and if he's doing this judicially, economically and 

19 properly, he will minimize his total ·tax position, tax obligation 

20 and maximize his net wor~~. 

21 It's an important thing for publicly owned 

22 corporations. These things we are talking about are generalized 

23 in the publicly owned sense. They will distinguish these things. 

24 They can't distinguish these things that privately owned companies 

25 
Q. If they could be distinguished in a privately 
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owned company, would they not have to be dist1nguished by 

2 somebody putting out regulations saying how they want to distingui~: 

3 them? 

4 A. Exactly. That's why one of the things the 

s regulations would have to come qut, as here, the DMV would have 

6 to specify what they mean to be reasonable management compensation 

7 irrespective of the tax law or anything else. They would have to 

s say for returnable tax return compensation will be, amount of 

9 sales or whatever, but it must be spelled out. 

10 Then you leave management to make his choice. 

11 If he has to trade off between taxes and refund or state taxes, 

12 that's his decision, but you have to spell out the rules. The IRS 

13 spells out the rules. or.w has to spell out the rules, and with 

14 

IS 

16 

17 

rs 

19 

20 

21 

22 

23 

24 

25 

this method it will only work if you spell out the rules. 

Can it work otherwise, other than an ar~itrary 

and capricious manner? 

A. Only an arbitrary and capricious manner, and 

oti1erwise it will get you into court. 

Q. Apparently --

BY THE COURT: 

Q. ~~hen you get into court which method is the 

Judge supposed to follow, or is that just a hit and miss propositicn 

like it is for accountants? 

A. It is, sir, if this were accepted, and you say 
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this is an acceptable r.tethod for this type of problem Vli thout 

2 spelling out the guidelines. 

3 Q. You are telling me all accountants can use 

4 different methods and procedures. ~fuat's the Court supposed to 

s do if there's no regulations? 

6 MR. LUSTIG: That's the ultimate question. 

7 

8 BY THE COURT: 

9 Q. You follow the accountant if you like his 

to looks, or do you take the average bet\fleen the t\:ro? 

II A. It has been done. Can I say kind of take an 

12 average, but not in this sense, Your Honor. The thing I don't 

13 understand that I haven't heard testimony by anyone to that 

14 effect, and my client and his a~torney certainly know since I was 

IS retained by letter, by telephone call in three different occasions~ 

16 Yesterday in a briefing meeting I raised the question and I said 

11 where did Dl-1V get this formula and make this decision that nine 

18 percent was the acceptable rate of return by this basis because 

19 frankly when I first learned about the situation I was surprised 

2o that at this late date, let's say in the middle 1970's when there 

21 had been years and years of \'lork in this area and when we know all 

22 the problems of utility industries and so forth, \'lith respect to 

23 this valuation meti1od why did they ever pick it up? It was 

24 obsolete when they picked it up, so why did they. Now, they put 

25 you in the box, and I can • t ans~1er that question because nobody ha:~ 
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ans\vered my question and said \'There did you d~g thl.s out t~1enty 

2 years after the fact. 

3 Q. In other words, is what you are telling me 

4 there are different accounting methods, and you come up with 

s different answers by which method you use? 

6 A. That's right. 

7 Q. And there's no exact answer? 

8 A. No, but this is one of the worst answers. If 

9 you had to choose your methods, this is the last one I would 

10 choose. 

II Q. I was always taught mathematics was an exact 

12 science. That's the beauty of it. 

13 A. In mathematic science they have the k factor 

14 which we call the proprietary consonant which gives you any answer 

15 you want. Two plus two equals the k factor which means maybe !~ .. ·;:-:· 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

five-and-a-half. 

BY MR. LUSTIG: 

Q. Mr. Johnston, turning from these opinions you 

have given us and the reasons referable to this formula, let's 

assume for a moment this is not the worst of formulas. 

A. If you tell me what the rules are as to how to 

define the enumerator and denominator, I will play with you on the 

formula. 

Q. All right. Let's assume the formula is in 
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existence but no\'1 \V'e are going to talk about the rate of return 

2 A. Yes. 

3 -- as to what is a reasonable rate of return --

4 A. All right. 

5 Q. -- pegged at nine percent as we know by the 

6 Division of Motor Vehicles from whatever source of knowledge that 

7 was gleaned from. Now, did you at our request look into the 

8 question of what would be a fair and reasonable rate of return 

9 on investment for a closely owned company such as Black and White 

10 or, that is, for someone who wanted to invest in Black and White. 

II to buy out Black and White? Did you look into. that? 

12 A. Yes. 

' 
13 All right. Tell the Court how you started to 

14 approach this question on whether this nine percent is a realistic 

IS reasonable figure. 

16 A. Well, first of all we have to bear in mind now 

17 what the rate is defining. This is a rate of return defined by 

18 profits after tax plus interest, so it's an attempt to get an 

19 overall rate of return on the capital. structure, really, without.::. 

20 adjusting for equity or debt. It's not a rate of return to 

21 stockholders. It's a rate of return on the permanent capital 

22 before you take into account the financial leverage of the debt. 

23 So \vhat I tried to do first ordinarily in situations of this kind·· 

24 \'las say is this a reasonable rate. 

25 As I mentioned earlier, the importance of 
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J :J - - -----··;,;J "--· - - ---- -- -- - - ---

2 
alternative. There's always a tradeoff, so from an analytical 

3 
approach we would start saying· all right, what was the alternative 

4 
available during this period, 1976, '77, '78. If it were an 

5 
investor and I had freedom to invest my money among alternative 

6 
investments, would nine percent be a reasonable rate of return. 

Now, this approach would be consistent with the 
7 

8 
regulatory intent because if a company cannot raise capital at 

the rates allowed by regulatory authorities, it will not remain a 
9 

10 
viable going concern. Therefore, again, can the regulated company 

II 
attract capital as we defined it at that rate from the market, 

bearing in mind the market has its alternatives. So what I first 
12 

tried to do, but I first went to our library at the Graduate 
13 

Business School where we carry all of the 10-k reports, and annual 
14 

reports. and so forth of all companies listed on the New York 
IS 

Stock Exchange, American Stock Exchange, and most of them over 
16 

the counter and ti1e like, and I ~ried to find myself some cab 
17 

compani~s. I said what are their rates of return, what are they 
18 

\'lorth. \'/ell, I didn't find any. 'l'o my knowledge there are no 
19 

publicly owned cab companies in the United States with stock 
20 

outstanding so that I could do any analysis of what their rates 
21 

of return might be. 
22 

Next I said to myself, well, if I were an 
23 

investor living in the Norfolk area and I had a million dollars to 
24 

invest, \'I hat might I go about and invest in. So I had a copy of 
25 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 

'i 0 8 



Lee Robert Johnston 130 

the 1978 Industrial Directory of Virginia. I looked under Norfolk 

2 Chesapeake, Portsmouth, Virginia Beach for some company names that 

3 I recognized, and I found in there, for example, Bendix Corporatio1, 

4 Borden, Incorporated, Ford Motor Company, Standard Brands, 

s Tenneco, each of these having some kind of operations in this 

6 area, like the Newport News Shipyard is a subsidiary of Tenneco. 

7 So I said all right, for the years 1976, '77 and '78 according to 

a the accounting infonnation presented in standard pure stock 

9 reports what was the rate of return on investment in these five 

10 companies calculated in the .manner that DMV defined their formula 

11 to the extent I knew how they were doing it, profits after tax 

12 plus interest divided by average assets, and I made those 

13 calculations on those five companies for the three years. I 

14 then averaged for each year, and then I averaged the three years. 

IS The very, very coincidence I stumbled on and 

16 simplified my tasks considerably, in fact I have fifteen rates of 

17 return for the three-year period. The averag~ of those fifteen 

18 rates is nine percent, to one decimal point is nine percent. So 

. 19 I said all right. It's identical to .the rate of return which the 

20 DHV is talking about, defined by the same method of calculation. 

21 Then the question I would ask myself is would I as an investor 

22 rather put a million dollars into B&W Cars at nine percent or into 

23 a portfolio of these five companies. I would say two hundred 

24 
thousand each for a return of nine percent, and to me the answer 

...... 

25 
was obvious in terms of liquidity, safety, stability of income and 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 



Lee Robert Johnston 131 
so forth that I would buy a portfolio of Bendix Corporation, Borden 

2 Incorporated, Ford Motor Company, Standard Brands and Tenneco for 

3 a weighted average of nine percent return as defined by D~1V 

4 before I would touch the Black and ~Vhite Cab Company. 

5 Q. Did you then look at the more localized but 

6 publicly held company, Allegheny? 

7 A. I did the same thing for Allegheny Beverage 

8 Corporation, \-Thich is the local distributor for Pepsi Cola. I 

9 also traded over the counter as publicly owned company. Allegheny 

10 Beverage Corporation for these three years, 1976 by the method 

II defined by D~W had a rate of re~urn of fifteen· percent; 1977, 

12 14.3 percent; 1978, 11.5 percent. 

13 Again, Allegheny Beverage is no blue chip stock 

14 by any means, maybe a high grad~ cat or dog, but still substantial~: 

IS more attractive than an investment in B&W Motors. 

16 Q. In your opinion? 

17 In my opinion, risk adjusted. 

18 Q. Risk adjusted? 

19 A. Sure. You have to equivocate the terms on a 

20 risk basis. You are asking me would I rather have nine percent in 

21 B&~~ Notors or eleven or fifteen percent in Allegheny Beverage. I 

22 would ask myself are people more likely to drink Pepsi Cola or 

23 ride in taxicabs •. 

24 In Norfolk, Virginia? 

25 
In Norfolk, Virginia. I th.ink they would rathe ~o 
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drink Pepsi Cola, and therefore, I \rTould buy Allegheny Beverage. 

2 Q. Then your rate of return would be higher? 

3 A. Certainly and at lesser risk. 

4 Q. Taking into consideration, then, your study 

s and your knovlledge and bu.ckground in financial management and 

6 planning, do you have an opinion as to what would be, assuming 

7 the formula used by Dr-1V is a quote reasonable rate of return, 

s maximum or floor? 

9 A. Well, as I said, for reasons that it is a 

10 closely held corporation and has great flexibility in terms of 

11 its accounting, measurements and quite legal flexibilities for 

12 these different purposes it's very hard, as you recall as I wrote 

13 you in my letter and mentioned on the telephone if }'OU wanted me 

14 to, I would try to sa.y \·Jhat would be a reasonable rate of return 

IS for an investment in B&iA1 Cars, and tha·t would take a great deal 

16 more data and analytical time then I had available. What I did 

17 do, ho\-1ever, again looking at alternatives, in a broader frame 

IS during this period, for example, the Dow Jones averaged a yearly 

19 yield of 1976 by quarters 13.7 percent, 13.7, 12.8, 12.5; 1974 

20 13.7, 13.13, 2.12, 0 and so on. 

21 In other \·lords, Do\'l Jones has bet\·leen t\'lelve 

22 and fourteen percent for that period on a.quarterly basis. I 

23 
would say to myself again would it be risk adjusted rate of return. 

t'lould I rather own the Dow Jones utility average or B&ti Motors or 
24 

B&W Cars, and I would have to say as a knowledgeable professional 
25 
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- - .... .............. • .... L.J.LC'..:.l. '-'""u u1:~ .L~ r:.y average, and so I tried to 

work my '\'lay up, in effect. I discovered, for example, that the 
2 

Public 
3 

Utility preferred stock yield, dividend yield during this 

4 
period ranged from 9.2 percent to 9.8 percent. So again if I 

5 
could earn from 9.2 to 9.8 percent on Public Utility preferred 

6 
stock in the dividend alone during this period, I would not take 

as an alternative investment in B&W Cars at nine. 
7 

Now, at this same period then I related, I 
8 

said all right, I made one or two investments for my own account 
9 

over the counter companies at that time. I said all right. How 
10 

would those relate in risks to my assessment of. the risk of B&W 
II 

~ars based on the information I had. I said, well, the situations 
1'2. 

ii invested in \-lere less risky from a marketability standpoint and 
13 

?o forth. I said ho\V' \'Tell have I done in the two-and-a-half, 
14 

~pproximately two-and-a-half years that I have owned those stocks 
IS 

~s compared to nine percent allowable rate of return, as goes 
16 

~or B&W Cars. Well, I very roughly l'lithout going into any complex 
17 

1nalysis on it, on these stocks, my yield, dividend yields 
18 

pproximately seven percent a year, seven, seven-and-a-half percent 
19 

apital gains, appreciation has been twenty-five percent a year, 
20 

o here on a situation publicly owned off the counter companies 
21 

~running about thirty, probably thirty-two percent a year return 
2'2. 

< n equity. 
23 

No\·T, that is not completely comparable with 
24 

25 

1 ~~'l because in the capital structure B&N at this time \'!ere carrying 
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about forty percent debt and sixty percent equity on the reported 

2 assets. ~ am leaving out the lease because I know nothing about 

3 that except it exists. On the reported assets capital structure·.·. 

4 of forty percent debt, sixty percent equity, so to be in a 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

comparable position rate-wise to the nine percent on the total 

capital structure that D~fV is talking about I said if I put 

six·ty percent of my money into these stocks I purchased in '76 

and forty percent of my money in treasury bills at roughly six 

percent, the rates then were running five-and-a-half to 

five-and-three-quarters to six, 't't'hat would have been my rate·~ of 

return comparable to the nine percent as defined by DMV. That's· 

about twenty-t\vo percent. 

~ ~renty-two percent? 

A. '1'\·Tenty-two, and so I would say, as I said to 

you yesterday afternoon, you asked me this question \'lhat did I· , .~· :; 
,. 

think would be a comparable rate of return on assets for investing 

B&W to buy the whole company and to assume that's the lease, the 

stock, everything, and I said sorneti1ing no less than twenty, and 

!.would think closer to thirty. There must be something between' 

twenty and thirty percent against the alternatives available in 

the marketplace at that time. 

Q. Now, in your opinion, then, finally, Mr. 

Johnston, would your approaches be any different than any normal· 

prudent investor in the market? vlould they be looking at the 

same factors you were looking at and looking at the same questions 
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or rate of return on 1nvcstment? 

2 A. Yes 1 except in leve·l of sophistication that 

3 I rnentioneq earlier. 

4 Q. Right. 

5 A. They \-Till start \'lith the accounting method or 

6 variation of it as advocated by D~'lV and then would advance into 

7 more sophisticated and currently used valuation approaches 

a employing present value, discounted cash flows and so forth, but 

9 a knowledgeable prudent investor would go through essentially the 

10 same process that I am talking about, as I have \'larked with the 

11 street and teaching in this area for twenty so~e years. 

12 Q. Then finally, taking into consideration that 

13 t·le kno\\' D~lV is using a certain fonnula that we have discussed and 

14 furthermore is saying that if you exceed nine percent as a rate 

IS of return, you are then not entitled to these gas refund provision~ 

16 of the statute in your opinion, is this en~ire situation at all 

17 
realistic \vith reference to the -actual goings on of the live 

rs economy of a cor:1pany such as Black and tvhi te Cars in terms of 

19 
saying that that is a reasonable rate of return that should be 

20 
expected by an investor? 

21 
A. I have a feeling you are asking me a very 

· complex question, and my ans\>Ier seems too simple 1 but the answer 
22 

is no. 
23 

24 
Q. 'l'hank you. 

!\. I am not sure I understand the question, but 
25 
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my answer 1s no. 

2 THE COURT: I am not sure I do either, the 

3 question was so long. 

4 THE WITNESS: Would you run it by me again? 

5 

6 BY MR. LUSTIG: 

7 ~ Let me try to refine it because I could never 

8 restate it. l·7hat I am saying, in the final analysis, Nr. Johnston 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in your opinion. 

A. Yes. Right. 

Q. Is it a proper reflection of the real world 

for DMV to set nine percent as a limit above which it is said 

~~at you are receiving too much rate of return and showing a 

profitability in order to obtain revenues? 

A. Oh, well, no, if the intent is, you see, to 

say that nine percent is kind of the hurdle rate or no-go rate. 

In other words, if you are earning at least nine percent or more, 

then you are in a healthy situation and able to raise money in 

a capital market and so forth, \V'hereas if you are earning less thar 

nine percent as they define it,you are not healthy because you 

would not be able to earn money in the capital market and borrow 

and sustain your operations financially. 

In that sense in my professional and personal 

opinion in the market conditions that have existed since 1976 or 

s inc~-· DHV adopted this approach, as I unders tanc1 , there's no way 
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company or or 

2 VEPCO, for example, can exist in today's capital markets on a 

3 rate allowance of nine percent, saying this is a fair and 

4 reasonable rate of return or you're healthy if you are at nine 

5 percent, no way. Short term borrowing rates the prime rate today 

6 is twelve-and-a-half percent. 

7 THE COURT: t-1r. Lustig, you keep 

8 this formula, this DMV formula, and this 

9 MR. LUSTIG: Yes. 

10 THE COURT: No\-1 1 you have never 

II There's been no evidence to the 

12 going There was a document -

13 
No, that is in Flaskas• 

14 
report, one items they turn down. 

IS 
THE me. 

16 
.HR. 

17 
THE talked about the 

18 
Pulaski case. 

19 
Pulaski is it 

from. Your Honor one of the 
20 

21 
s that they took \'las the question allowable 

22 

23 
the way in ink on there, but there you 

Flaskas • hand\'lri ting. You will see in here they 
24 

the formula, then used nine percent and said since 
25 
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be forl~ '-"e take into account the leverage that 

2 b;r-ough t in, the capital s truc·ture in common. 

3 

4 

s rate of return to stockholder. is currently 

6 allo't-.red percent on equity. 

of the capital 

a structure that is in debt VEPCO is paying 

9 on that debt and they back 

10 to formula as 

II just o . that's how they are 

12 that borroNed that from the Cow.missio 

' 
13 pproac!1 for handling regulated industries because 

14 regulated. 

IS ~ Let's go into closed companies. This may not 
; .. 

16 make much sense, bu·t isn't a closely held family company worth a 

17 great deal to the pcopl.:::! in that company, family, if they are able 

18 to O'~:n it or operate it, Maybe a restaurant or maybe a family 

19 delicatessen? The company may actually regulate little or no 

20 profit. 

21 n. That's correct. 

22 {\ But if it provides jobs for everybody in the 

23 family and vcr:J good salnries, it might be worthwhile to keep that 

24 
business. 

25 
fl .. Oh, yes. 
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7 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Lee Robert Johnston 1~9 

although it may have very little value· in the open market? 

A. One of the real problerns of evaluating it in 

the open market, of course, it's very difficult to be a nd.nori ty 

stockholder in a situation of that kind. You avoid thnt like 

the plngue. I feel this is the reason lt.rhy people _who are in dernan 

who know how to run the business dies, the real principle, and he 

dies, Hhethcr he's a car dealer or a head chef at a restaurnnt, 

when he dies, the other rnerebers of the family don't know how to 

run it and they are very shocked sometimes when they can't sell 

the business for anything, they can't give it a\'ray. 

{). Yes. 

~ They hnve very difficult problems. 

You can get that situation? 

A. ~~en they ask me, see, what reasonable 

rate 

like 

o\-·Tn 

of return in these types of situations, I say it's 

a bag of worms be~ybc • the person runs his 

company is the sat~sfact1on anc.t his ot~n boss. 

Q. 

1\. he rna.y not 

pay himself much 

pay 

the 

Q. 0n -:.he ot.l-}er who 

s practicz.lly no salary and plo\'1 it all b ~into 

nnd your business grottlS in leaps and bounds .. "' 

!'.. night. That • s the tradeoff I mentioned 
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~· 'I•he flc:.:ibili·ty? ---2 Tne flexibility. 

3 Q. So when you really get do"1n to it, it's almost 

4 impossible to come up with any real such or perfect or standard 

5 rate of return in a family-o~1ned business \vhere the officers \vho 

6 are dra\ving the top salaries are also the owners? 

7 A. That's right, unless you define precisely 

8 eac!1 step of that calculation what would be allowable for that 

9 purpose. 

10 Q. Now, I think from what I have heard the 

II conplaint here is that the t\'IO .Oden brothers paid themselves 

12 total salaries in 1977 according to this chart that is in the 

13 file $167,000, and ·the ~'8ar before it v1as $111,000. 

14 A. Right. 

IS Q. Now, vre can have a lot of testimony about what 

16 proper salaries are and we get the impression it's a very broad 

17 range, $2S,OOO to $85,000? 

18 i\. 

19 Q. nut \vouldn' t the company constitute a very 

20 valuable asset when ·through skilled operation of it by people 

21 \vho apparently knot"' \vhat they are doing, they can produce that 

22 kind of salary? It \vould be valuable to them, but not too 

23 valuable to other people? 

24 'l~hat 's correct. 

25 In other \·lords, let's just say --
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~ The Odens ' intuitive skill and experience is 

2 a large factor-in the profitability of the company. 

3 Exactly. I am just trying to simplify all 

4 this. Suppose the Oden brothers were to die, both of them, and. 

s their families, or widow or whoever it is tried to take over this 

6 busines~s and they may not know a thing in the world about it. 

7 The business wouldn't really be very valuable to them? 

8 A The probability would be from my experience 

9 the business would go bankrupt. 

10 Q. Or would be sold at sixty cents on the dollar? 

II A. Right. 

12 Q. So the real value of the business to these 

13 people and the profitability is that we have two men that know 

14 how to run it efficiently and are able to make what appears to be, 

IS DMV disagrees, but appear to be able to make a very good income 

16 in the form of salary, perhaps not in dividends, but in the form 

17 of salary. 

18 A Hell --

19 Q. Isn't that what we are talking about? 

20 A. Yes. My position would be it's not unreasonable 

21 pr necessarily reasonable. As you say, this is a situation, which 

22 
~ think, Your Honor, is \vhat you are saying. After all they are 

23 
ponstrained by the IRS in their tax accounting approaches. If they 

24 
.. eft the money in the company, for example, say, all right, we 

~ill take out a lower amount of salary and \"e will have a greater 
25 
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retained earnings and we will build up the net wort e 

2 company. At some point in time IRS \\'ill come in and say, "Look, 

3 you have unreasonable accumulation of surplus." That has a 

4 hellish tax rate, seventy-seven or eighty percent, whatever. They 

s are saying you are not taking out enough. 

6 Q. It sounds like Internal Revenue is running 

7 

8 They get it one way or the other. 

9 They tell you how much you salaries 

10 and tell you can accumulate? 

II A. right. So you have 

12 a real juggling 

13 Q. · inancial health of this 

14 business in 1977? 

IS A. No, sir. 

16 Q. You have theory, but 

17 you are not really in a 1 me whether this business 

18 is about to liquidate 

19 A. 

20 Q. In other words, the test and I know 

21 Mr. Lustig things here at a time, 

22 but the e is what is necessary to the continued 

23 
the 

24 
A. Right. 

25 
Q. In o~~er words, the continued 
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You are in no position to tell me whether this 

2 to continue. 

3 No. I can give my professional 

4 if nine as they define it, is implied to 

s are doing we 11 , 

6 Q. to these in this thing 

1 you show a value on this chart 

a doesn • t come out but to 

9 A. I am with the figures you are 

10 looking at. 

II Q. one of s·that show a 

12 valuation. 

13 MR. LUSTIG: That's DMV's 

14 THE COURT: I understand. 

IS THE WITNESS: All right. 

16 

17 BY THE COURT: 

18 Q. Of $308,000 at nine percent is $27,000. 

19 Well, actually, let's see, this is '76. The salaries paid were 

20 over $110,000. 

21 A. Yes, sir. Well, what I was hoping to explain 

22 earlier, this is one of the difficulties with their method and 

23 definition of rate that they arrived at and the magnitude of the 

24 rate. Notice in the denominator of your formula there, the 

denorr.inators are the book assets. Now, the book assets actually 
25 
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at work in this company are far in excess of the assets reported 

2 on the balance sheet, so if you define their income by the book 

3 assets, you are going to get an inflated rate of return. You 

4 have got a large numerator divided by a large denominator. Now, 

s what is the real denominator? 

6 My point earlier, to make the method work you 

7 must add back the real estate that's committed to this business. 

8 That's not on that balance sheet. There's no real estate on 

9 there. That's an asset in the business. 

10 Q. tv ell, I don't know that l-Ie have got that 

11 problem here, but what I am say~ng is this. I£ you just look at 

12 this one little chart, it shows a, what is it, a valuation, net 

13 assets or what have you? 

14 MR. LUSTIG: No, sir. That's DMV's figuring 

IS on what the rate of return was for this company in 

16 1976 when they found that the rate of return for this 

17 company for 1976 was '$30, 4 76. They found that nine 

18 percent as the rate of return, which is the figure 

19 they were using, was $27,777. They, therefore, said 

20 you have exceeded nine percent by some $3,000 or 

21 in percentage point you have exceeded the nine percent 

22 that will allow you 

23 THE COURT: By one percent? 

24 MR. LUSTIG: By less than one percent, and, 

25 
therefore, you are not qualified to get the refund. If 
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the figure had come out to $27,777 or less by our 

2 formula, you would have been entitled to the refund 

3 because we are talking here only about entitlement to 

4 a refund based upon their principle ti1at you're 

5 entitled to a nine percent return. They are saying 

6 that's a reasonable rate of return. 

7 THE COURT: That doesn't take into consideratiot 

8 salaries? 

9 MR. LUSTIG: Well, no. By their own principles 

10 they do not take into consideration a salary. They 

II have a formula which they have established. 

12 THE WITNESS: This is after salaries. 

13 MR. LUSTIG: This is after salaries, a rate 

14 of return. 

IS THE COURT: I understand. 

16 MR. LUSTIG: One which they have established in 

17 principle and said you have got nine percent. lVhat we 

18 have done with Mr. Johnston is, number one, said that 

19 that formula is obsolete, out of date and inaccurate 

20 and not applicable to this situation, and that even if 

21 it was, to use nine percent as a figure is totally 

22 unrealistic in tenns of rate of return. It has nothi.ng 

23 
to do with salaries. It has only to do with rate of 

24 
return; is that not your understanding? 

25 
THE \viTNESS: Yes, and because of the nature of 
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this situation by professional opinion, sir, this is 

2 nonsense, garbage. 

3 THE COURT: Well, all right. Anything else? 

4 MR. LUSTIG: No, sir. 

5 THE COURT: All right. , sir. 

6 excused. 

7 

8 (t·~i tness excused.) 

9 

10 All right. think it 's time 

II to evening, Come on up. 

12 

13 el approached the Bench and 

14 conferred with the out of the hearing of the 

IS court reporter.) 

16 

17 going to try to 

18 

19 

20 

21 you really v1ould like to finish tomorrot'l. 

22 reason we are going to start at 

23 
No need t 0 recognize anybody, but the witnesses 

24 
are going to testify, or at least the first one, 

...._,. 

25 
Lustig, should be here at nine-fifteen. I don't 
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o':her~upon, court reconvened at 

2 

3 THE COURT: Good morning, gentlemen. 

4 us the continuation of the case 

5 versus Commissioner Division of 

6 J.!otor I have up here i any df you 

7 gentlcr.1en and all the other 

8 exhibits. 

9 

10 

II 

12 

13 LUSTIG: Yes, sir. 

14 TIIE COURT: All right, sir. 

IS MR. LUSTIG: I 'Y-IOUld like to 

16 adversely, please. 

IS JOSEPH B. BURRELL, called as an adverse 

19 having been first duly sworn, was examined and testifie 

20 an follo\JH3: 

21 

22 DIRECT EXAMINATION (Adverse) 

23 
BY t·1R. LUSTIG: 

24 
Q. Hr. Durrell, would you state your full name and 

·-· 
25 

address, pleaoc. 
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1\. r\~y name is ,Joseph B. Burrell, Route 2, r.ox 

2 215, Powhatan, Virginia 23139. 

3 All right. And what is your occupation? 

4 A. I am the manager of Support Services Department 

s Division of Motor Vehicles. 

6 Q. What is the manager of Support Services 

7 Department, what does that entni1? 

8 ~Tell, Support Services Department is a 

9 department concerned \'lith the support functions of the Division 

10 such as decal production, mail room, word processing, teletype 

11 operation, security, etcetera, and ~~e management entails the 

12 running, if you will, of those functions. 

13 Q, All right. ~lliat does that job have to do 

14 \<lith gas tax refunds for taxicab companies? 

IS A. The job I arn presently in has nothing to do 

16 "'ith that. 

17 Q. "'lere you in a· previous position that had 

18 sometJ1.ing to do with that? 

19 Jl .. Yes, I was. 

20 (\ And was that back in '7n? 

21 A. Yeo. 

22 (l tVhat job \·las that? 

23 A. That \"as as an assistant manager of the Field 

24 
Tax Dep artrnen t. 

25 
Q. Did that give you supervisory authority, say, 
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over audJ.tors such as Hr. Flasl:ns? 

2 A. Yes, general supervisorJ authority over the 

3 entire Field Tax Department. 

4 Q. All right. What is your background in terms 

5 of accounting, financial management or anything like that? 

6 I graduated from the University of Richmond 

1 in 1966 \-Tith a B.S. in accounting and I went to \'rork for the 

8 Division of 1-iotor Vehicles in the Accounting Department in 1966 

9 and worked in accounts receivable section until 1972, at which 

10 time I. was promoted to Assistant Department of Accounting and 

II worked in that capacity until 1977. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Now, you were involved, were you not, in certai,~ 

decisions by the DMV concerning ho't-t you, that is DHV, was going 

to audit taxicab company reports concerning their eligibility for 

gas tax refund? 

A. I was involved in certain aspects of that, yes. 

Q. All r.i.ght. I· sho~·t you a document dated 

Februar.t 13, 1979, and ask you if you recognize that as a copy of 

a memorandum you \'/rote to ~-1r. Conner? 

Yes, sir, I did. 

MR. LUSTIG: I would like to ask that that be 

m.3rl<od, if Your Honor please. 

THE COURT: All right. Marked P-11. 
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(l·lhercupon, the uforcmcntJ.oncd 

2 document was marked as Petitioner's 

3 Exhibit Number P-11· for 

4 identification.) 

5 

6 DY !--!R. LUSTIG: 

7 Q. In this d.ocument it's entitled l\.dministrative 

8 Decisions Relating to the Taxicab Audits and Refund Eligibility, 

9 and you indicated, did you not, ~1at there was a need, of course, 

10 to effectively administer this Code Section and that you felt it 

II was necessary that certain terms he defined; is that correct? 

12 A. Th.a t • s correct. 

13 And as a matter of fact, you indicated here 

14 that you thought that there lvas a need to define certain terms 

IS that \'leren' t defined in the Code or by precedent to quote your 

words; isn't that true? 
16 

17 
1\. Yes. 

18 All right. N0\-1, apparently you then saicl 

19 "It is proposed the following terms be addressed," and one you 

said \·las investment and return on investment; is that correct? 
20 

21 

22 

23 

24 

25 

l\. Yes, sir. 

o. And then you indicated that a previous court 

case, Black and }fuite TaxicruJ Company established the fact that 

a company is entitled to do a nine percent return on invest~ent. 

You indica tee that, clid you not? 
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A. Yes. 'l'l1at 1 s the stateMent 1 m.3cte ~n t:n~ Le-c1:er 

2 All right. Isn't it a fact that the Black and 

3 White Taxicab Company case that you are talking about here was 

4 a case that had been pending in Pulaski Cotmty in the Circuit 

s Court? 

6 A. That is \•lhat I \ttas told, yes, sir. 

7 Q. And isn't it further true and your understandin<~ 

8 that that nine percent return on investment \'las no ruling by the 

9 Circuit Court of Pulaski County because, in fact, that case \'laS 

1 o settled out of court; isn't that true? 

II A. It's my understandin~ that that nine percent 

12 figure was mentioned in proceedings, not in court. 

13 Q. Not in court? 

14 That's correct. 

IS (l So that it was outside of the court case 

16 becnuse, in fact, you are aware or have been advised that that 

17 caGe was settled out of court? 

18 n. That's correct. 

19 Q. Isn't that true? 

20 
l'a. Yes. 

21 
Q. 1'~11 right. Now, you indicated also that·--

22 
you saicl the Court did not define investment and then you said the 

23 
folloHing definition is proposed, and then you have this formula, 

24 
do you not, \-thich saya: "Net incoMe after taxe!J plus interest 

-· 
25 

e::.:pcnsc divided by invcstnent \·Tould equal return;" is that correct;;» 
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A. 'l'hat 's correct. 

2 All right. Where did you come up with that 

3 formula? 

4 A. That fc~ula is a stanc.lard formula that has 

s been used for many years in accounting practices which is an 

6 indicator of certain things. 

7 Q. Isn't it a fact that this actually carne from 

8 the sec, or your understanding of a forr.iula used by the sec with 

9 reference to utilities? 

10 A. No, sir. I did not obtain that formula from 

11 the sec. 

12 Were you £1\-Tare at the tine you used this 

13 formula t."at that formula is principally used lotith utili tif!S and 

14 not with private companies or p~lic companies? 

IS A. I don't recall ~~at I was aware of that fact, 

16 no, sir. 

17 Q. Now, I take i't, then, ~~at actually this 

18 formula was one that ~ts beginning came from your suggestion? 

19 I believe I recall that's correct. 

20 Q. And it was, in fact, accepted; isn't that true? 

21 '!'hat's correct. 

22 Q. And, in fact, you are familiar it's the formula 

23 used by Mr. Flaskas in this case in determining whe~~er or not 

24 for 1976 \'lhat the r~te of return of investment was, \-Thether it was 

25 
above or belo\'1 nine percent? 
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A. 'fhat' s correct. 

2 Q. Is that correct? 

3 A. Yes, sir. 

4 0 Ji.ll right. Now, you then speak to terms of 

s reasonable salaries and you say, and I will quote you if I may, 

6 "In order to determine the propriety of net income or loss one of 

7 the factors to consj_der would be the salaries paid to company 

8 employees, ct cetera, .. right? 

9 r .. That's correct. 

10 Q. I take it froM that, \vhen you were talking 

11 about reasonable salaries, you were talking abc:>ut how you would 

12 consicler the figure of reasonable salaries in the equation so far 

13 as it concerned net income? 

14 1\. That's correct. 

IS Is that correct? 

16 Yes, sir. 

17 Q. All right. So that the question of reasonablen~~ 

18 of salaries relates here in this instance to the question of how 

19 it fits into the formula that you suggested, all of \-thich leads to 

20 the question of whether or not there is a reasonable rate of 

21 return; is that true? 

22 A. That • s correct. 

23 
Q. And you happened to peg reasonable rate of 

24 
return at nine percent; is ~~at correct? 

- 1\. That is correct. 
25 
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(:. 1\n.d, I take it, th~ only reason you pegged it 

2 at nine percent was becauGe you had heard that that figure had 

3 been used somewhere outside of court incident to a court case in 

4 Pu1aski; is that true? 

5 l'~ Yf!S, that • s correct. 

6 r. ~Jo other basis for using the nine percent rule? 

7 A. No. 

8 ('. The only one. All right. NO'fll, I think you 

9 indicated, did you not, in this letter also, and I will quote, 

1 o ''Sidney }\ .... ~crews researched the matter... This is concerning, 

11 excuse me, reasonable salaries • 

12 A. Yes. 

13 
11 Sidney .Andre\tls researched the matter at some 

14 length and found that apparently no guidelines exist as to 

15 reasonable salaries for taxicab operations", and then further you 

l6 say "Sid could not even find a source of average salaries." Is 

17 that true? 

18 A. Yes. I made that statement, that's correct. 

19 Q. Did you make that statement? 

20 ;,. That l'/as tha case at that particular tiree. 

21 Q. At that particular time? 

22 l~ His research took place in the Richmond Public 

23 
Library. He \'las unable to find any sources at that time. 

24 Q. 1.11 right. "1ho is Hr. Sidney Andrews? 

25 
P.. He's an auditor in the audit staff of the Field 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 



Joseph B. Burrell 16B 
True Department. 

2 Q. Do you know what his background is? 

3 I am not familiar with his background. 

4 Q. 1:.11 right. 

5 I have sane general knowledge of his background 

6 He has some accounting background. 

7 Q. Does he hold a college dctJrec, do you know? 

8 A. I am not certain. 

9 Q. You are not certain. Okay. Now, is it fair 

10 to say that prior to this February 13th, 1978 letter Division of 

11 Uotor Vehicles had not within its own internal. structure prornulqat•~c 

12 any kind of formula concerning reasonable rate of return or even 

13 an amount of reasonable rate of return? 

14 1\. To my knot-lledge they had not. 

IS Q. They had not. So, I take it, that they were 

16 administering during the ontire period of 1977 all the Wa}.' up 

17 until Februarr, 1978 this program "i'li thout any type of internal 

18 regulation ns to a reasonable rate of return amount or formula; 

19 is· that true? 

20 t·lcll, I must clarify my nns~1cr in terms of 

21 time fr rune. I came in the Departoent in June of • 7 7 and to my 

22 kno\'lledge there had not been any audit activity in detail until 

23 
early 1978, so, again, to my knowledge there was not a formula 

24 
and it had been 

'i'HE COUR'l': Nho came in to it in '77? 
25 
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TliE WI~NLSS: I di~, sir. 

2 'l·HE COURT: Oh, you· did? 

3 THE ~1I'Ii·~ESS: Yes, sir. 

4 THE COURT: tihere had you been prior to that? 

5 ij,'HE HI'rNESS: I had been in the Physical Servic~s 

6 .t-... ccounting Depart."nent up un·til 1977. 

7 THE COURT: Another branch of DHV? 

8 'rHE HITNE.SS: Yes, sir. 

9 THE COURT: You didn't go into this department 

10 until '77? 

II THE HITNESS: That • s right,. June of 1977. 

12 

13 ~y HR. LUGTIG: 

14 So us far as ~'OU kno\'7, from June 1st, 1977 

IS all t..~e way up through '78 there \·las no formula, thore \'las no 

16 figur~ on ra·te of return; is that true? 

17 A. To my knowledge e1at is true, yes. 

18 ~. ];.nd during ~"lis period of time e1o progrym vlaS 

19 going on for gas tax refund to taxicab companies? 

20 r'efw1ds were being made, yes. 

21 Q. Do I further understand you to tell me during 

22 this period of time they \leren 1 t even r,laking any audits? 

23 ll.s far as I have kno\'lledgc there had been no 

24 c!ctailcd audits ma<le, but I must also say that I had no direct 
_ ... 

25 Horkings with the audi·t section as such on those particular audits, 
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but tc my }:no\ile~ge they \vt:rc net. 

2 All right. I take 'it further, then, certainly 

3 if the Division of Hotor Vehicles didn't have any internal rules 

4 or regulations concerning this formula and this percentage of 

s ra·te of return as it concerned eligibility for gas tax refund, 

6 then cer·tainly no such information could have been communicated 

1 to the taxicab companies, more particularly to Black and lihite? 

8 A. Nell, yes. 

9 Q. That would be true, obviously? 

10 A. Yes. 

II Now, let me ~ho\~ you also nott a letter dated 

12 February 14, 1978, and ask you if you can identify ~~at as your 

13 letter? -· 
14 Yes, that is _my letter, a copy of my letter. 

IS .li-1R. LUSTIG: I ask that that be marked, Your 

16 Honor. 

17 l-1R. FIJIY: Hay I see it? 

18 gn. LUS'.riG: I'm sorry. Excuse me. 

19 If Your Honor please, I ask that be marked as 

20 Exhibit 12. 

21 'l'HE COURT: Harked P-12 . 

22 Hava you offered P-11 yet? 

23 NR. LUS'l,IG: Yes, sir. 

24 'l1HE COUR'l': 1-.ny objection? 

25 
NR. FlJlY: No objection to either, Your Honor. 
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'l'HE COUR'l~: noccived. 

2 

3 (Whereupon, Petitioner's Exhibit 

4 Number P-11 \-Tas received in evidence.~ 

5 

6 TEE COUHT: I!O\l about P-12? 

7 Mil. LUS'l.IG: I have sho~ .. ·n it to him. 

8 TilE COURT; You have. llily objection to this? 

9 I-1R. Fl'JlY: No. 

10 TEE COURT: Received. 

II 

12 (t·1hereupon, the letter \'las received 

13 in evidence and marked as Petitioner'~ 

14 E)t.hibi t Number P-12.) 

IS 

16 BY HR. LUSTIG: 

17 Q. IJ'!tong other r.1atters discussed in this letter 

18 I \vant you to take a look, and that letter indicilteu, did it not, 

19 ti1at so far as concerned an application for refund, say, for the 

2o last six months of 1976 based upon an audit report or an operating 

21 deficit statement for the last six ~onths of 1976, it was 

22 estalJlished in the Division of Notor Vehicles that when eligibilit~7 , 

23 once it was accepted, that that granted the person the right to 

24 the refund for some 29 r.tonths thereafter? 

25 
That is correct. 
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"- Is that correct? 

A. Yes. 

All right. And then 

THE COUR'I': You kno\v you have been using 

ter1r. 29 month~ all along and I have 

to see \o;h~re you got it, but I 'filed 

rnon~1 late so it's six months 

has 

comes out 

that it, is 

I thirJ~ tha Code says t e six months 

within the tvlo-mon 1 period, so that 

t\oJo-and-a-half year less one ntonth. 

at how_you arri~ at· it? 

Is 

13 BY t-lR. LUSTIG: 

14 Q. 

IS A. Basically I \vill have to 

but basically that•s 

17 correct. 

18 t~lr. Lustig using this term 

19 1s, so roy question --

20 HR. LUS'l'IG: I said their term. 

21 'l1hE COUl\.'1': That is ri9ht. kno\-1 where 

22 it from. 

23 MR. LUSTIG: I just said they created an 

24 eligibility period for 29 r.1onths. 

25 'l'HE counrr: You said 29 months I so --
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NR. LUSTIG: That • s l-That the letter 

2 

3 montils is a term your department 

4 THE t-liTNESS: That is correct. 

5 COURT: The idea is months must 

6 end I suppose you go into 

7 the two-year and you end with 

8 thirty 

9 In t, it perhaps could be 

10 30 day. 

II THE COURT: Probably want to see 

12 are all talking about the same thing. 

13 

I LUSTIG: 
4 ~~----------------------------------------------------------------------~ 

IS U0\'7, you also indicated, did you not, in this 

16 memorandum that either in the event where somebody filed a 

17 six-month operating deficit statc~ent under the statute or if 

18 they should file a twelve-mon~~ statement, and you refer to 

19 instances \vherc they might file a t\>telve-month loss statement, 

20 
and I will show you the second page of your letter, that in both 

21 
cases it was the principle of the D£.1V in administering this progr 

that you would apply the nine percent return on investment allo\-tan c 
22 

no ti1at even a gain may not make the applicant ineligible for 
23 

refund; is that not true? 
24 

~ That's correct. 
25 
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t\ I!3 tl1.at correct? 

2 1\. (Ni·tness nodded head affirmatively.) 

3 If I understand, then, that that is correct, 

4 ti1en you established, did you not, as a test for eligibility 

5 because you indicate on your letter ~~e test for eligibility and 

6 entry into the register must be applied in two parts, and I think 

7 you said you then talk about tile six-month statement and you talk 

8 about a twelve-month statement; is that correct? 

9 A. (t'litness nodded head affinnatively.) 

10 And apparently, then, the nine percent return 

II doesn't necessarily have to be on the one-year. statement, but 

11 can be vie\V'ed just as to the six-month statement; is that not true~ 

ll 1\. Let me, if I may, refresh my memory. 

14 Q. Sure. 

IS A. Yes, that's correct. 

16 Q. Because when you indicate in both cases you 

17 
are talking about either if it's· a case of a six-month statement 

18 or in the case of a one-year statement? 

19 
Yes. 

20 
Q. All right. And then finally, Mr. Burrell, 

21 
referring to E:-d1ibi t P-4, \-lhich are various instructions that 

22 
were sent out to Black and White by the Division of .Hotor Vehicles 

23 
during the course of this program, and I show you one of the 

24 
pages in that exhibit, the next to the last page as well as the 

- last page, and ask you whether or not it was your understanding 
25 
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that ti.1~ Division of Hotor Vehicles pursuant to these instructions 

2 was administering the program, more particularly I want you to 

3 take a look at Paragraph 8. 

4 THE COURT: ~lhat exhibit is that? 

5 HR. LUSTIG: P-4, the last two pages of it, 

6 Your Honor. 

7 THE COURT: All right. 

8 

10 The next to the last page is Paragraph 8 that 

II I \'lould like you to look at par!:icularly, and the last page I 

12 '"ould like you to look at also Paragraph 8, was DHV administering 

13 the program during 1976, 1977 and 1978 in accordance with those 

14 instructions so far as you kno,.,~ 

IS These are the instructions that are contained 

16 on the back of refund applications. 

17 Right. 

18 And they were administering them as far as I 

19 know in accordance with those instructions. 

20 Q. Okay. Now, you recognize, do you not, in both 

21 of those instruction forms, and you say this is on the back of 

22 the application, that the Paragraph B reads as follows: 

23 "Refunds are granted only to those taxicab 

24 services \arhich can dcr.~onstrate that the refund is necessary for 

25 the continued operation of their business. You must attach any 
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recorus which dcnlonstrate ci ther of t:.he follc"\·ring: r.rhat this 

2 refund is necessary for the continued operation of your business 

3 under honest, economical and efficient management, or that your 

4 business has sho\.,n an operating deficit for any continuous 

5 six-month period within the last two years n. 

6 n. That's correct. 

7 Q. Is that correct? 

8 1\. (Witness nodded head affirrnati vely.) 

9 0. So you instructed the taxicab companies that 

10 they could file either of these articles in order to seek 

II eligibility? 

12 A. Those instructions were on the back of the 

13 refund app lie a tion • 

14 TEE COURT: And what date was that, or 

IS did you start using those 

16 THE t.YITNESS: I am not Your 

17 Honor. 

18 

19 these letters? 

20 THE have been before. 

21 Before. You \-lent 

22 June of '77. 

23 THF. WITNESS: 1\s far as I know, Y tha 

24 \ITould have been on the instructions perhaps sev .al 

25 
years prior to that. 
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!·11{. LUS'riG: 

2 (l I said you don't find it in the statute, d 

3 

4 No. 

5 P~l right, number one; and, numb 

6 your own February the 14th, 1978, you indicated, 

7 have you not, ligible for 29 

8 months; isn't that 

9 statute which relates 

10 to prima facie evidence, 

II o. ivcll, February the 14th --

12 TEE COURT: you have two letters a 

13 day apart? I is February 13th, and 

14 P-12 is the 

IS I suppose. e February 14 letter 

16 

17 letter. 

18 THE COURT: In a follow-up to the 

19 

20 1\. r!'HE HITNESS: Yes I sir. 

21 

LUSTIG: 

23 Q. Did you not state in your February 14 letter, 

24 and I \vill quote, the test for eligibility and entry into the 

2s register must be applied in two parts. One, if six-month P&L 
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statements are available, a loss sho'tln thereon '"ould make the 

2 applicant eligible, and I will repeat those words, would make an 

3 applicant eligible for a period of 29 months. 

4 Yes. 

5 Q. Isn • t L'lat correct? 

6 Yes, that's correct. 

7 Q. So that if you are eligible and beco~e eligible 

8 based.upon a six-conth operating deficit statement and beccrne 

9 eligible, you become eligible for a period, we will say, of 

10 29 months or perspectively a period of two years; isn't that true? 

II Yes, pending.audit of the records. 

12 (). Pending audit of the records? Now, where in 

13 the statute did you-all come up with the idea pending audit of 

14 the records? 

IS A. t4y interpretation of that statute is that, 

16 again, that the statute is in two parts, and that the prima facie 

17 evidence is shown by a deficit over a six-month period, but that 

IS the need for the refund subsidy is determined by the indication of 

19 a·success or non-success of the business as determined during 

20 audit. 

21 Is that what you took the statute to mean by 

22 your understanding perhaps of its legislative intent? 

23 A. No, sir. 

24 Q. t·.Terc you in ·court yesterday when Nr. Williams 

25 
testified and the testimony of Senator Michael was given concernins 
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intent? 

2 Yes, sir, I was. 

3 Did you hear them indicate that the one thing 

4 they were intending was for a rapid processing of these 

s applications and that's why the whole scheme was established? 

6 Did you hear that? 

7 Yes, sir. I heard him make that statement, 

a yes. 

9 Q. But you feel the statute ought to be and was, 

10 in fact, adi~~inistered differently, that it's pending an audit, 

11 depending on l-Thatever time. Df\W gets to that audit? 

12 1\. No. In fact, ~~e "17ay the statute was 

13 adminiatered was thnt the refund l'las made irr.mediately upon a 

14 presentation of a six-month prima facie evidence of loss and the 

IS refund was, in fact, processed expeditiously. At a later time 

16 when audit was made, the facts revealed in effect it was not a 

17 loss, then that \'lould call for further action. 

18 Q. vJell, let me ask you this. You say you see 

19 the statute in a two-step perspective, right? 

20 

21 

22 

23 

24 

25 

That's correct. 

Q. J'1ll right. l'lhy, and I take it that was the 

vievl of DtlV in 1978 and • 77 also? 

1\. 

fram an early 1978. 

Q. 

I cannot speak for the 1977. I can only say 

1'.11 right. If that were the prevailing vie\-r 
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anc.l vieto~· that is brought to U!:i here to court today, then why 

-._~· 2 di<.l Dt-1V in their instructions on the application say to the 

3 person who is applying for the refund that you may do either of 

4 the follo'"ing in order to be granted a refund, either you sho\v us 

s C!ocuments that sho\'1 it's necessary for the continued operation of 

6 your business and/or they use or that your business has shown an 

1 operating deficit for any continuous six-mon~,_ period. Can you 

8 tell me why the Divsion of Motor Vehicles never advised the 

9 taxicab con'.panies of this two-step procedure? 

10 A. No, sir. I do not know the reason for that. 

II MR. LUSTIG: I have no furti1er questions. 

12 !-1R. FAHY: Your Honor, I have no 

13 time. We reserve the right to call 

14 the presentati~n of our case. 

IS All right. ask Mr. Burrell 

16 

17 

18 DY THE COURT: 

19 Q. Now, thick, and I raised 

20 this question looking at the letter 

21 I of Februo.ry 13, "th · following formula for dete lining return on 

22 
'investment oposed: Return equals net income a tcr taxes 

23 
expense divided by investment as 

24 
Now, what's troubling me is this 

25 
I would think that you would have to take 
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because it \-.'as use<.l in the Pulaski County 

2 but that Mr. Siency Andrews was ·unable after some 

3 about average 

4 salaries texicab business? 

5 A. 'l'ha t 's correct. 

6 if a business type of 

7 business and was regulated and a s:lck industry 

8 state\" ide, \'rouldn 't you return would be higher 

9 than tho normal investment 

10 Jl .. I \-Tould be, yes, as a . 

11 potential investor. 

12 Q. I can and buy u.s. 
.. 

13 Government onds for nine-and-a-half .)e·rcent. Wouldn't 

14 he expect to that from small 

IS local 

16 Yes, as an investor, that's correct. 

17 o. As an investor. Well, isn't that the 

e supposed to look at this? 
18 ~~--------------------------------------------------------------------~ 
19 No, sir. The formula in my opinion is designed 

20 
to give an indicator of the need for the infusion of the subsidy 

21 
fund for the continued operation of business, and that is not 

22 
necessarily designed to measure the relative success or the loss 

of success of the business. 
23 

24 
One witness questioned as _, 

Mr. McCarthe that a business of ht to 
25 
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{). Not.'/ 1 of course, tnere are t:actors sucn as 

2 satisfaction of running your own business, which means an a\-rful 

3 lot to a lot of people, satisfaction of being a figure in the 

4 conununity, cornmunity service, employing other members of the 

5 family in the business, but you don't expect a person to operate 

6 a cab company on those factors or those philosophies, would you? 

7 It is possible, very possible that they \"lould 

8 be very strong factors in the decision, but from an investment 

9 standpoint I would say that would not be the case. 

10 Q. But this formula doesn't say anything about 

II these other factors? 

12 No, it doesn't. 

13 Q. This is just a cold accounting formula that 

14 the company is entitled to make a return of nine percent? 

IS A. Yes. 

16 Q. Then the next paragraph goes into reasonable 

17 salaries, and you \Jr i te "In order to detennine the propriety of 

18 net income," and, of course, this is the heart of the case 

19 apparently, 11 0r loss, one of the factors to consider would be the 

20 
salaries paid to company employees, or ~ore particularly salaries 

21 
paid to owners or stocl~holders. " 

22 
Now, ho'<~ are you going to determine reasonablen( f 

of salaries? 
23 

24 
A. t~ell, reasonableness to some extent is a 

25 
judgmental decision and perhaps it•s based on a number of factors, 
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inclGding S<:iluri~s i11 previous years, ct cetera. 

2 Q. 'tiell, you say that you have got to e>:ercise 

3 this \..ri th sound and reasonable judgment must prevail. Now, 

4 this \..ras the first time that there had been instructions or 

s regulations of this type, and this is February of 1979. Now, 

6 clo you think that you could take these instructions or ~~ese 

1 guidelines and go back tuo years to 1976 for money that's already 

8 been paid? 

9 A. Yes, I think so. Those guidelines in our 

10 opinion \-lould be helpful in analyzing their statement to determine 

II oligibili ty. 

12 Hell, you said ~1e "irill develop a chart of 

13 salaries paid to officers through revie't-1 of statements judicially 

14 and taxfully, of course, to dete.rmine good average figures. tvell, 

IS this is February, 1978 we are going to do this, and yet these 

16 profit and loss statements and tha years of operation that we 

17 are talking about are prior to that time. 

18 r.. Yes, that's correct. 

19 Q N0\-1 I I think that these average good figures 

20 would be helpful in the future, but how did you develop a chart 

21 to be usa<.~ in the fu·t:ura and then npply it back to operations in 

22 '76? 

23 A. You could not. In the particular case of 

24 Black and t·~hi te Cars, Inc. the salaries in my opinion appeared to 

25 be excessive to the ~;oint that they \"'OUld not meet standards in 
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~,y jnd']ment. 

2 0. Por \•That year? 

3 A. Particularly 1977. 

4 Q. 'Seventy-seven? 

5 A. Yes. 

6 Q. Nell, actually the salaries were fairly modest. 

7 They \·lere fairly modest up until '7 6 or '77 and then they \'lent 

8 up, didn't they? 

9 A. Yes. 

10 ~ As a matter of fact, they were modest, rather 

II rnodest through 1974 really, and then proceeded. to rise in '75 

12 and '76. 

13 f,. 'Ihat' s right. 

14 THE COURT: J. .. ll right. 1\nything else? 

IS HR. F1JIY: No further questions at th 

16 

17 All right. do\'ln. 

18 Lustig. 

19 

20 

21 

22 
Your Honor, ~icPhillips , 

23 
, Your Honor, at this time I \-vould 

24 
n statemcrt of personal data on Mr. McPhillips 

-" 

25 
his experti3e an'! ask that it be submitted ns an 
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'IHE COURT; l'~ll right. P-13. You may 

2 

3 

4 

5 Petitioner's 

6 E:thibi t NUF.J:>er 

7 

8 J. VI~·ICEHT HcPUILLIPS, called as a uitncss on 

9 behalf of the Petitioner, having been first duly aworn, 

10 ~1as exarilined and testified as follot•TS: 

II 

12 DIRECT EXAMINATION 

13 nY Hit. S!·!I'l,H : 

14 Mr. McPhillips, will you please state your 

IS full name, home and business address. 

16 
1\ 
J1o l·1y name is J. Vincent HcPhillips. I live at 

17 1349 nruns\vick Avenue, ~lorfolk, Virgil1ia 23503. l~y business of fie 

18 is at 740 Duke Street, Norfolk, Virginia 23510. 

19 l·Ir. NcPhillips, in accordance with Exhibit P-13 

20 it indicates you arc ~n nccountant. t·1hat connection do you and 

21 your firm have with Dlac!-~ rmd Hhi tc Cara? 

22 1\. i·1e provide accounting and ·tax service to 

23 Black and \1hi te Cars, Incorporated. ~ty deceased partner had 

24 provided this service in his individual practice for s~veral 

25 
years prior to the time he cane \vi th our firm in 197 3. 
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Q. So approxir.1atel~, ho\·1 lon~:r held ci ther predecassot:-

2 to your firm or your firm been providing these services for 

3 Black and ~~hita Cars? 

4 I ":auld say at least fifteen years, maybe more. 

5 Q. No~.l, this period of time did include 1976, 

6 clid it not? 

7 i\. Yes. 

8 Q. And did you have occasion to prepare a financia~ 

9 report for the last six months of 1976? 

10 Yes. 

II Q. Do you have a copy of it? 

12 A. Yes, nir. 

13 I would like to have this document 

14 entered as an exhibit. 

IS THE COURT: All right. P-14? 

16 NR. SHITH: Yes, sir. 

17 

18 (Hharcupon, the six-month financial 

19 statement was received in evidence 

20 and marked as Petitioner's Exhibit 

21 Number P-14.) 

22 

23 BY MR. SMITH: 

24 Q. r-!r. f.icPhillips, I return to you P-14. Hhat 

25 period does that report cover? 
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J. Vincent McPhillips 193 

r:·or the: six Months ended D1..:ccr;.ibcr 31st, 1976 • 

All right. \\'hat's 'the general annual 

3 accounting period for Black and t·n1i te Cars? 

4 & The accounting period is tho calendar year. 

s {}. B}~ annual accounting period, would that be for 

6 tax purposes? For ho\'1 many years had your firm been preparing 

7 something like that six-nonth statement as opposed to just an 

8 annual statement? 

9 Jl .. I believe it \'las continuous probably fifteen 

10 years. 

II o. ~~d t~is would be prior to,· say, 1972 or 1974? 

12 " .u. Yes. 

13 That particular statement, P-14, are there 

14 any changes in the nc~th odo logy in the preparation of it, say, 

IS compared to prior to 1974 and after 1974? 

16 L. llo. 

17 Q. UO\l, do you ki.1ow \'lhen ·this statement uas 

18 delivered to your client? 

19 Our office records indicated it was delivered 

20 on April 1st, 1977. 

21 'l'o your kno"tvledge, Hr. f·lcPhillips 1 did this 

22 staterr,ent become a part of an application for the Division of Hoto~~ 

23 Vehicles? 

24 !~. I be licvc it \·las f ort~Tu.rdcd to the Divis ion of 

25 Hotor Vehicles by Hr. IJouis Oden, yes 1 sir. 
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('. I~O\J', I "t·;ould like to direct your attention to 

2 the refund of motor fuel tn.x•s provinibns, and to your knol·rledge 

3 was Black and lrllii te Cars applying for these and receiving these? 

4 1'.. Yes. 

5 (:. Did th~re come a time when Division of Motor 

6 Vehicles conducted an aucli t of Dlack and t·fui te Cars? 

7 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

(• 
'k'· 

Oh, yes. 

And approximately \·lhcn vras that to the best of 

your mer.tory? 

A. Probably.Fcbruary of 1978 it lias initiated. 

('. l'.nd did you have any personal involvement at 

the initial audit? 

lL Oh, yes. 

Q. Just briefly, ~rhat kind of involvement did you 

have? 

=·lR. LUSTIG: Can you speak up a little bit, 

:-lr. HcPhillips? 

'l';!Il~ NIT!:!":SS: r-:r. Flaska5, the DHV auditor 1 

c.:1rnc to our office and \·le made available all the 

l.Jool~s an(i recorcls of Black and Hhi tc Cars 1 Incorporilted, 

including our \·Yor}~.ing pnpcrs for the ::;>eriod beryinning 

197-1 up through '77. They ;,pent several days at our 

office examining ti1ese records off and on various weeks 

for seve!:' n 1 ;,'ceY..3. 
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Not'/, did th~re come· a time when there was 

3 some indication to you ~~at D~N proposed to as a result of this 

4 audit make some cho.nges or take other action in regards to the 

s motor fuel tax refunc? 

6 A. In discussions \'lith Mr. ·Flaskas it is an 

7 indication there might he a problem involved with certain 

8 allocations of expenses between accounting periods. However, we 

9 were not really sure of just what his position was until an 

1 o assessracnt tTas made f0.r the repayment of refunds. 

11 {l. ~·Jell, you mentioned allocation of items for 

12 accounting perioc1. Nhat particular periods did t-tr. Flaskas 

13 indic~te n concern? 

14 .~. For 1976 it \•Tas a concern of whether certain 

IS expenses belonged in either the last six months or the first 

16 six months and how much. 

17 Hr. NcPhillips, did you have occasion to 

18 receive a copy of any docQ~cnt or report that outlined a statement 

19 of. rir. Flaskas • problems with these things with Black and White? 

20 A. Yes. After the assessment for the recovery 

21 of the refund HCls made by the Division of Motor Vehicles at a 

22 rr.eeting \·rith r1r. Flaskas in Richmond., I received the copy of his 

report at that time. 
23 

24 
0,. r'lr. 1'-tcPhillips, I would like to show you \-that • s 

25 
been ~arkcd ~nd entered into evidence as P-5. Can you identify 
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this docu~ent? 

2 n. Yc!J. 

3 Q. And \'lha t is the docurnen t? 

4 n. It's axhibi ts prepared by Mr. Flu.skas ltti th 

s respect to his audit of :alack and h'hi te Cars of the last six 

6 months of 1976. 

7 ;'"11 right. tlo\·r, did he give to you or provide 

8 for you a.ny other docuuents supporting the grounds for the 

9 assessment? 

10 .;'\, During the course of his audit this formula 

11 that DHV uses, nine percent return on assets, he made that 

12 available to me. 

13 Q. I sho\,1 you Exhibit P-12. Can you identify 

14 this documGnt? 

IS I have seen it before, yes. 

16 And what is it? 

17 ll. It's a memorandum \"ritten by Joe D. Burrell 

IS with reference to refunds of taxicab companies under Section 

19 58-757.01. 

20 Q. Is this the other letter you were given 

21 concerning the nine percent fomula? 

22 1\. 

23 

· lfnat is P-11? 24 

25 
J\. 

I don't balicve it is the same thing. 

I'~ sorry. I would like to show you P-11. 

This ic another memorandum from r:r. Burrell 
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2 Have you seen it before? 

3 Yes. 

4 lllld does it concern itself taJith the nine 

s pc rcen t for111ula? 

6 A. Yes. 

7 Has this document provided you? 

8 Yes. I believe l·lr. Flaskas 

9 'l,HE COUH~,: Hr. I,lcPhillips, I am going to ask 

10 you to spew;. up a little bit louder so those people 

II on the back row and 9ver here on ·the right side of 

12 the courtroom cu.n hear you. 

13 '1ll:C UI'.i.'NLSO: I t·iill try. 

14 ri'HE COUll~'; You are not just talking to Nr. 

IS Smith. You are talking to all of us. 

16 'l~HE ~\I'l'NESS: 'l1his is a docu.~c:.:nt Mr. Flaskas 

17 made available to me. 

18 

19 BY HR. Sl-l!i'H: 

20 ~. Nr. HcPilillips, I \•7ould like to turn your 

21 attention to several itc:11:3 in P-5, \lhich I believe you still have. 

22 I usk you to look at the second page, Exhibit A, executive 

23 . compensation. ~vould you please explain your understanding of 

24 \vha t the DNV was telling you in t:1a t concerning th~ executive 

25 canpensation probl~m? 
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2 excessive for the year 1976 and 'ttlith respect to the salaries paid 

3 to Louis and Leonard Oden, and that this exhibit itself would 

4 disqualify the period on its O'\-ln for the refund. 

5 c. 1.11 right. Did Dl!V through this document and 

6 other indications to you stute a yardstick under \'Thich they are 

7 judging this salary? 

8 A. No. 

9 Q. Did they co:mp"rc it ,.,ith any other salaries? 

10 ~!r. !'laskas applied the cost of living index, 

11 Consurr:er Price Index, CPI, which I furnished them from the 

12 Research Institute of America 1 as a measure of what salary increases 

13 r.;ight be because of inflation, if for no oth~r reason at all 1 and 

14 I think he applied that criteria ClS to determining what the salary 

15 might possibly should be. 

16 Q. Hhat ~lear did he start Ttlith? 

17 \'.tell, this Consumer Price Index starts \~ith the 

18 year 1967. Hr. Flaskas thou9ht the base year should start at 

19 1972, I think. 

20 (:. I \-:Otlld like to turn to the next i tern Exhibit 

21 I B in P- 5. I be lievc it's the seventh page of it. t~r. McPhi !lips, 

·generally, ''"hat sort of concern tvas expressed here as to accounting 
22 

principles? 
23 

24 
A. This involves an analysis of insurance and fleet 

25 
safety e~pense of Black ar~,~ t7hi te Cars for th~ year 1976 and in 
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purticular th12 last s!.~: nonths ox T97o. 

2 Q. 1:.11 right. And doas it deal \-lith other 

3 accounting items? 

4 A. No. 

5 I direct your attention to the next page. It•s 

6 marked Exhibit B-2 on P-5. 

7 'fl •• This exhibit deals with administrative expenses 

8 liuring the six-·r:1ont!1 period, the last six months for 1976, that is 

9 and it compares the expenses in that last six months to the 

10 ex.penscs to the year as a \·rhola. 

II Q ~!r. r-1cPhillips, could you e~plain from in 

12 terms of accounting ~1hat this report on those t\o~o pages is doing? 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

l\. ~~at Mr. Flaskas is doing, I believe, is 

indicating his belief that the expenses for the last six months 

as stated in th~ financial state~ents for the last six months 

of 1976 are not correct. 

Q In tams of not being correct, not right as 

figures, money '"asn• t spent, or ~,ras lt a question of proper 

accrual? 

~- I don't believe Mr. Flaskas ever questioned 

the fact t.."'le money ~·ras spent. His question was \•Thether it Has 

properly allocatee t.o the correct period. 

Q. In tcnns of allocating to a correct period, 

what kind of rules would ~pply here? 

.. 
"· Basically <:~enerally accepted acc:ountinq 
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2 o. No\'1, I \'lould ca~.l your attention to the start 

3 of Exhibit B, again, and I believe it's the sixth page of that 

4 clocwncnt. I call your attention to the language. It states 

s "Sor~e expense i terns de not appear to confonn to generally accepted 

6 accounting priciples related to the matching of revenues with 

7 expenses. 'J 

8 No\·1, this is Hr. Flaskas' statement, is it not? 

9 1\. Yes. 

10 I guess the thr~shold question would be is the~ 

11 an absolute requirement under generally accepted accounting 

12 principles that revenues match with expenses? 

13 A. Eell, certain e:-=penses directly related to 

14 revenues is desirable to mai.:ch those expenses with tha revenue, 

IS certainly. 

16 Q. Notrl, in terms of the adjustments made on the 

17 follov7ing two pages, three pages· of this e:>:hibi t made by Hr. 

18 Flaskas --well, first of all, were all these adjustments, first 

19 off, in accordance wic~ generally accepted accounting principles? 

20 
l\. T~c adjustments by r ... Ir. Flaskas where he \lould 

21 allocate fifty percent of th~ total year's expenses to the first 

22 six ffionths and last six months? 

23 
Q. Yes, sir. 

24 
A. It '·Jould not be. 

25 
Q. lZ0'\-1 c~o they deal with the concept of matching 
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of revenues with expenses? 

2 'l.'o explain that I think you have to look back 

3 and see, well, revenue is recorded in a time period for a 

4 six-month period, twelve-month period or a year's period, then 

s ex~enses that are incurred during that·period are deducted from th~t 

6 revenue arriving at income. 

7 Would it be accurate to say, then, the proper 

8 accrual of expenses is time of accrual rather than attempting to 

9 match with revenue? 

10 A. Sure. 

II Q. t-lr. McPhillips·, based upon this information you 

12 received, did you become involved in another meeting after this 

13 Richmond meeting with officials of the Division of Motor Vehicles? 

14 A. Yes. At the meeting in Richmond with the 

IS officials it was arranged that another meeting would be held, whicl 

16 was held in our office in Norfolk. Mr. Flaskas and Mr. Perks 

17 attended along with Dr. Oden and·Mr. Louis Oden and my partner, 

18 too, Lieland. 

19 Mr. McPhillips, did you at that meeting respond 

20 
to the s tatcmen ts and the computations in Z.Ir. F laskas • report? 

21 
A. Yes, we did. 

22 
All right. l'~nd did you discuss the accounting 

23 
adjustments? 

24 
A. Yes, we did. 

25 
THE COURT: Before we go any further, I have 
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not seen t~e accounting. \~at was the profit or loss 
.._,, 

2 . in the first and second halves of 1976? I don't know 

3 if I have ever been shown this before. 

4 1-tR. LUSTIG: You have the last six months • 

5 statement in evidence, which shows an operating deficit 

6 of some $24,000, I believe. 

7 THE COURT: I do? ~"here is it? 

8 MR. S~1ITH: Yes. It's just been put into 

9 evidence. 

10 ~1R. LUSTIG: Here it is. 

II MR. Sr1ITH: I'm sorry. I believe it's page 

12 three of P-14. .. 
13 IJ.•HE COURT: Where is it? 

14 NR. SMI'l•H: ~age three of P-14. 

15 THE COURT: All right. 

16 MR. SMITH: It's the statement of profit and 

17 loss for the last six months. 

18 

19 

20 0. Net loss $20,084 in the second half of '76; 

21 is that right? 

22 A. Yes. 

23 Q. What was the profit for the first half? 

24 Do you have that handy? 

25 Yes, sir, $46,284.29. 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 

162 



J. Vincent McPhillips 204 

\'lent up? 

2 A. They have had several increases 

3 recent 

4 0. Have they 

s that big loss in the 

6 I am 

7 accounting is only for 

8 the second half of 

9 A. 

10 All right. Go ahead. 

II 

12 SMITH: 

13 Q. I would like to show you a document, l-tr. McPhil ir. .._,. 

14 and ask if you can identify it. 

IS A. This document presents our understanding of 

16 what DHV proposed as adjustments to the income statement for the 

11 last six months of 1976. 

18 Q. l1.ll right. As a result of their audit, and 

19 did you draw this from that report? 

20 A. Yes. 

21 Q. Did your office prepare that report? 

22 A. Yes. 

23 MR. SMITH: I would like to offer this 

24 
document into evidence, Your Honor. 

25 
TIIE COURT: All right. Have you seen this, 
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i-lr. E"ahy? 

2 HR. F}liY: Yes, I have. 

3 THE COURT: Any objection? 

4 MR. Fl\IiY: No objection. 

5 THE COURT: All right. Marked P-15 received. 

6 

7 (Nhereupon, the aforementioned report 

8 was received in evidencG and marked 

9 as Petitioner's Exhibit Number P-15.) 

10 

II THE COURT: Who made these proposed adjustmentsj 

12 THE t•liTNESS: DMV. 

13 THE COUR'l': Df!.lV made them? 

14 l-!R. SMITH: Your Honor, that is Z..lr. McPhillips • 

IS understanding of the effect of what the proposed DMV 

16 adjustments are bnsed upon their reports. That is not 

17 a document or table DMV actually prepared. 

18 THE COURT: In other words, this is your 

19 suggestion based upon what Mr. Flaskas found and stated 

20 after his audit? 

21 THE WITNESS: That's true. 

22 ThE COURT: And this is your proposal to the 

23 petitioners, Black and ~~ite? 

24 MR. LUSTIG: No, sir. 

25 THE rii'l'NESS : No. That's my understanding of 
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Dt-1V 1 s findings in audit. 

l-1R. SMITH: Your Honor, based upon P-5 of the 

report of Mr. Flaskas trying to find out exactly what 

the D?-1V' s position was --

THE COURT: Let me ask it to you this way. 

~\"he is this from and to? 

l'<lR. sr~II'l'II: That is a piece of demonstrative 

evidence prepared for trial by Mr. blcPhillips. 

THE COURT: All right. Proposed adjustments fot 

DMV. Proposed to who? 

MR. SMITH: P-roposed by ~1r. ·Flaskas 1 report. 

'l,hat is dra\'ln from Hr. Flaskas 1 report arid then taking 

a couple steps \-thich l·1r. F laskas ' report did not do. 

If I can see P-5 --

~1R. LUSTIG: Judge 1 what it is, is Mr. McPhillip~ 

is indicating from Mr. Flaskas' report the basis upon 

which they have said our operating deficit \-lasn • t an 

operating deficit for the last six months of 1976 

because he wants to make these certain adjustments. 

HR. SX.1ITH: It just takes the adjustment propose 1 

by Hr. Flask as in P-5 and takes a further step to count 

them up, see how they effect --

THE COURT: Of course, I haven't read all of 

P-5. It's rather lengthy, about a dozen papers. Some 

of it is not too good a co_Qy_. I can 1 t even read i ~ but: 
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\.That I am trying to determine is P-5 is Hr. Flaskas 1 

2 report and from that Mr. McPhillips has written up 

3 P-15 which contains certain proposed adjustments? 

4 ~1R. S.t-ii'l'li: Yes, sir, and then applies them. 

5 'l'HE COURT: He's proposing this to whom, Black 

6 and l"lhite, his client? 

7 ~1R. SMITH: No, sir. It 1 s a piece of 

8 demonstrative evidence to try to explain the effect of 

9 these proposed adjustments. In other words, they must 

10 have made a proposed adjustment. Mr. Flaskas wanted 

II to disallow some sal~ry, so that \'Tould have an effect 

12 on tha profit loss. He wants to change around some 

13 items of expense and not deduct them in one period and 

14 deduct them in another. That would of course, effect 

IS the profit loss. 

16 THE COUR'r: What this is saying apparently, 

17 instead of having a ioss of $20,000, they would have a 

18 profit of $20,000. 

19 1-lR. SMITH: Exactly. 'l,hat 1 s the gravamen 

20 of Nr. Flask as 1 report. 

21 'rHE COURT: This is just a sum..111ary? 

22 HR. SHI'l,H: Yes, sir, a summary prepared for 

23 today. 

24 TIU:! COURT: The effect of it is to convert a 

25 $20,000 loss to a $20,000 profit; isn 1 t tllat about what 
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it says? 

2 .t-IR. SHI'l'H: Yes, sir. 

3 THE COURT: All right. 

4 

5 BY MR. S!:.fiTH: 

6 Q. Going back to the proposed accounting 

7 adjustments, the Judge has asked a couple questions why the 

8 difference bet\oreen the last six months and the first six months 

9 and you have indicated one dramatic point, the cost of gasoline. 

10 Has there another particularly large and higher expense for that 

II period? 

12 A. Oh, yes. The liability insurance that Black 

13 and White Cars carried at that time \"as on a policy year beginning 

14 in November through the followi~g November, and that had a 

IS dramatic increase in the premiums that were charged for that 

16 liability policy from the previous year to the year 1970 --

17 it started in 1976, really. 

18 So that was the beginning of the policy year 

19 for the jwnp? 

20 A. Oh, yes. 

21 Q. And under generally accepted accounting 

22 principles is there any way you can apply this increased premium 

23 starting for the insurance year beginning November, 1976, to the 

24 first six months of 1976? 

25 A. Well, in part, to the extent that it covered 
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part of that period. 

2 All right. To what extent would it cover part 

3 of that period? HO\tl would that happen? 

4 A. l·1ell, the policy here '\Iotas November '7 5 through 

s Nove1uber '76, so the first six months of 1976 would have included 

6 the premium for L~at policy's year. 

7 Q. I see. And how would you include part of that 

8 policy into the first six months? 

9 We will prorate it on a monthly basis. 

10 All right. And then you would prorate a new 

II figure beginning in November of 1976 on the new policy, ne\<7 

12 premium year; is that correct? 

13 Right. 

14 Q. l·1r. 1-lcPhillip.s, did you later attend a meeting 

IS with members of the representatives from ~~e Division of Motor 

16 Vehicles to discuss these proposed adjustments? 

17 Yes. We previously referred to ~~at meeting 

18 in 1\.ugust at our office. 

19 All right. And did you at this meeting discuss 

2o in terms of trying to reach some sort of agreement with 

21 representatives of D1-1.V? 

22 A. Yes, we did. 

23 And in terms of that agreement did you make 

24 some concessions as to the statement of the profit and loss 

-
25 contained in the statement originally issued to t..1"1e Division of 
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l·lotor Vehicles for at least the purpose of argument? 

2 A. That's true. 

3 I would like to show you a document and ask 

4 if you can identify this document? 

5 Yes. 

6 Q. And what is this document? 

7 This is a statement that was prepared by our 

8 office which indicates certain agreed adjustments to tile six-month 

9 financial statement for the purpose of trying to come to some 

10 reasonable satisfactory solution or response to the problems that 

11 were presented by l4r. Flaskas. 

12 Q. All right. In terms of this agreement there 

13 are several items on there that would be adjusted from your 

14 profit and loss statement to th~ six months originally submitted. 

IS Can you identify these i terns? 

16 Yes. t~ithout conceding but just for the 

17 purposes of trying to reach an agreement ''~e \•lould agree that insure: nc, 

18 expense should l>e adjusted between the first six months and the 

19 last six months. 

20 Q. And in what amount? 

21 Ten ~1ousand two hundred sixty-five dollars. 

22 Q. And what was, very briefly, e1e basis for 

23 conceding any adjustment in this regard? 

24 It was correct allocation of ~~e insurance 

prerniwns that were paid covering a period for the whole year of 
25 
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1976. 

2 o. When you say correct, do you mean one-half of 

3 the first six months and one-half for the second six months? 

4 1\. No. Their proper allocation based on allocatio~ 

s of the monthly premiums for the liability policy, workmen's 

6 compensation policies, and so forth. 

7 Thank you. The next item on this proposed 

8 adjustment? 

9 The next involved $6,500 for pension expense, 

I o \"hich \t~as paid, represents half of the year's pension expense 

11 which was not determined actually until December of 1976. 

12 Q. So the first six-month balance sheet contained 

13 no pension expense? 

14 That•s true. 

IS Q. And what's the next item? 

16 1\. The next item is with respect to administrative 

17 salaries for $7,125, \-Thich \vould· allocate those expenses over 

18 equal period first six months and the last six months. 

19 Q. In this regard when did you get that particular 

20 figure? 

21 1\. This was the difference between administrative 

22 salaries. They were paid in the last six monti1s as opposed to the 

23 first six months and primarily was based on like year-end bonuses 

24 
to employees and so forth. 

--
25 Q. In short, aid you get that figure from Mr. 
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Flaskas' proposed adjustments? 

2 Yes. 

3 Let me ask you this, Mr. McPhillips. Did 

4 generally accepted accounting principles require that adjustment? 

5 P .. Well, you ~lways have the benefit of hindsight 

6 when you do these statements, and if these e>."Penses had been 

1 knot1n at the time when the first six-month statement had been 

a prepared, they would have been accrued at ti1at time also. 

9 Q. l'lhich portion of them, all of them or what 

10 portion? 

II A. Not all of them, but the rateable portion to 

12 the best estimate that \t/OUld be available. 

·13 0. And the next item, r-1r. NcPhillips? 

14 A. 'I' he next item involves $818 for group insurance 

IS expenses. 

16 Q. All right. And tJras that also dra\'ln from, 

17 conceding, r-1r. Flaskas' adjustment? 

18 A. Yes. 

19 Q. Jl.ll right. Does the end result on that 

20 document show well, does it show a loss or a gain? 

21 P .• Shows a loss of $24,995 for the six months 

22 ended in December 31st. 

23 
Q. Other adjustments in there, did you make any 

24 
adjustments on the gas tax? 

25 
A. Yes. Ne eliminated gas tax refunds that were 
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included in the income for this period. 

2 THE COURT: Which period? 

3 THE l-1ITNESS: For the six months ending 

4 December, 1976. 

5 THE COUR'l.': The second half of the year? 

6 THE N!TNESS: Yes, sir. 

7 

8 BY ~1R. S.HITli: 

9 Q. These are gas tax refunds that had actually 

10 been paid? 

II 1\. Paid or accrued. 

12 All right, sir. During the course of this 

13 meeting did you feel you had come to an agreement with. the 

14 representatives of the Division of l-iotor Vehicles? 

IS A. It was my feeling that we had responded to the 

16 problems that \'/ere presented by l·1r. Flaskas and that he \\'as 

17 satisfied \\'ith our responses. 

18 Q. rlhat told you he was satisfied with your 

19 responses? 

20 Just a general attitude at the meeting when he 

21 left. 

22 (\. Did he indicate disagreement or agreement with 

23 
the proposed adjustments that you were making? 

24 A. I believe he indicated agreement. At least, 

he did not indicate disagreement. 
25 
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I-1R. SHITH: Your Honor, I would like to offer 

2 this into evidence. Again, it's a summary prepared 

3 for today and it was not in existence at the time 

4 we have been discussing. It's demonstrative evidence. 

5 ~fE COURT: Okay. Any objection? 

6 l-1R. F}~HY: no, Your Honor. 

7 THE COURT: P-16 received. 

8 

9 (Hhereupon, the aforementioned 

10 document was received in evidence 

II and marked as Petitioner's Exhibit 

12 Number P-16.) 

13 

14 BY THE COURT: 

IS Hell now, according to this, then, you still 

16 end up with a loss. It lo~as a loss of $32,000 and some dollars, 

l7 but after these adjustments or these four or five items you 

18 mentioned, it reduces the loss to $24,000? 

19 ls. Yes, sir. 

20 Q. Hell, how \vould you treat the gas tax refund? 

21 It would seem to me if you were talking about operations, that 

22 your profit or loss would have to be determined prior to the refund 

23 because the refund is predicated on there being a loss in a way. 

24 A. That's a question \ve had several times \-1ith 

conversations with Hr. Flaskas, is \t~hich comes first, the chicken 
25 
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or the egg. 

2 Q. Exactly. And did you-all ever resolve that? 

3 A. To my satisfaction I think we did, but not 

4 to Mr. Flaskas'. 

5 Hell, according to these things, then, P-16, 

6 as I read it, even if you counted the gas tax refund as an income 

7 item you would still have a loss of about $10,000. 

8 P .. That's true. 

9 Isn • t that right? You remember now, I a.rn no 

10 accountant. I am just trying to follo\-1. That's your specialty, 

11 Mr. McPhillips, and I am just t~ying to follow·you and Mr. Smith 

12 as best I can. 

13 Yes, sir. 

14 

IS BY l•lR. SHITH: 

16 Hr. ~icPhillips, in regard to ,,hcther or not for 

17 the purposes of determining a refund ~~e actual refunds paid 

18 should be tal::en into account, \V'hat is your opinion in that regard? 

19 A. I believe that whatever loss before we perceive 

20 a refund on the gas tax, that's an indication the refund is 

21 needed for the operation of the business. 

22 Finally, r~r. NcPhillips, I "~ould like to show 

23 you again Exhibit P-5, and I turned it to the third, second and 

24 last page, or third from the last, the following page and the last 

PacTe It's marked Defense Exhibit and those three pages of Mr. 25 ::1 • 
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I'lasl:as' report, could you to tht3 best of your ability identify 

2 \'That is sai<.l by ~lr. F laskas in those three pages? 

3 A. Well, it's composed of Nr. Flaskas' computation~ 

4 with respect to average assets employed by Black and ~~ite Cars 

s for 1976, and it applies a nine percent allowable profit to those 

6 average assets which procluces an allo\-table amount of prof! t 

7 before interest of $27,777. Ytr. Flaskas compares this to the net 

8 incoree reported for the whole year of 1976 of $26,200, and adding 

9 back interest expense of $4,276 the profit actually earned of 

10 Black and White exceeded the nine percent allowable profit. 

II Q. In summary, ~hen, t.l-tis is an application of 

12 that nine percent fo~'"Inula; is that correct? 

13 1\. Right. 

14 Q. To ~1e best ~f your ability from what you are 

IS able to determine there, what year does that appear to apply to? 

16 A. Nineteen seventy-six. 

17 Q. I 'tvould like ·to show you a document, Mr. 

18 HcPhillips. Can you identify this? 

19 A. Yes. 

20 Q. And what is that? 

21 lt. This is the statement prepared by us in which 

22 we applied the nine percent formula to the year 1976 \t~ith certain 

23 adjustments for insurance expense. 

24 c. All right. And under the nine percent formula 

-· 
25 \vhut is the cutoff inccrne, what income from that \¥ould equal nine 
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percent? 

2 n. Ttventy-seven thousand eighty-one dollars. 

3 And based upon the adjustments agreed with, 

4 well, tho necessary adjustments, what \-lould be the income of 

s Black and Hhite Cars after taxes and in accordance with the nine 

6 percent formula? 

7 A. Seventeen thousand five seventy-five. 

8 THE COUR':': That's for the year? 

9 THE l·liTNESS: Yes, sir. 

10 THE COURT: Nineteen seventy-six, the whole 

II year? 

12 TilE t·7ITNESS: The whole year. 

13 l-1R. LUSTIG: I offer this document into evidenc:! 

14 Your Honor. 

IS TilE COURT: t·lhere did I see a document that 

16 sho\"ed a net income for '76 for $30,000 which \ttas 

17 between nine and ten percent? vlhere "tas that? ~las 

18 that Flas},as' figures, P-5? 

19 z,tR. St·IITII: A net income for 1976? 

20 'filE counT: vJell, \ole sa\-t it here some\vhere. 

21 1·11~. SHITH: I believe you asked t·~r. McPhillips 

22 about it and he gave you that figure. 

23 THE COURT: No, it was on one of these accounti1~~ 

24 but I don't know \'!hose accounting that was or whose 

25 
opinion that \'las. 
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lwlR. LUSTIG: That 1 s a notation just on the 

2 Flasl~as report, Your Honor, just to show what a ten 

3 percent figure would be, that's all. It just took 

4 ten percent 

5 THE COURT: Well, let me have that, Mr. Smith. 

6 HR. SNITH: Yes, sir. 

7 

8 BY THE COURT : 

9 Q. Is this what you and l·1r. Flask as agreed to, 

10 or is this vrhat you worked up after your conference with him 

II that you thought \•TaB agreed to? 

12 1\. I worked it up after our conference. 

13 0. I see. That figure there is Hr. Flaskas' 

14 report. Let me take n look at that. I have seen so many 

IS accounting sheets here. Yes, this is the one, next to the last 

16 page of Exhibit P-5. 

17 No\v, that shovlcd a nine percent allowable prof! t 

18 at $27,777. 

19 That was prepared prior to our meeting. 

20 I see. You came up with a figure at nine 

21 percent or $27,081, about $700 difference, but your conclusion 

22 as the corrected net income was $17,000 \'lhich ,.,auld be --

23 l-tR. SHITH: Approximately $10,000 below nine 

24 percent, Your Honor. 

25 
THE CCURT: Somc\vhere probably around five perc3nt 
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TliE HI'l,i:·IESS : Right. 

2 THE COURT: Certainly less than nine percent. 

3 All right. Do you offer this as an exhibit? 

4 ~n~. S!•1ITI!: Yes, I do. 

5 IJ.11IE COURT: 1~11 right. P-17. 

6 

7 (vn1ereupon, the aforenentioned 

8 document was received in evidence and 

9 marked as Peti tioncr • s Exhibit Number 

10 P-17J 

II 

12 !3Y l·1R. SHITII: 

13 \). Mr. McPhillips, one final point. Ne have 

14 gotten into a lot of little det~ils right now. I would like to 

IS ask you a question in terms of something a little bit more 

16 overriding here. At the time you prepared the last six-month 

17 statement for 1976 \'Thich has bee·n put into evidence here, did you 

IS prepare that statement in accordance with generally accepted 

19 accounting principles? 

20 l\. Yes. 

21 S~!!TH: Okay. Thank you. 

22 back. 

23 

24 .·!hereupon, the foregoing q and answer 

-
25 

was rend back by the court r€portcr as 
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1\. Yes. I believe Dr. Oden had even prior to 

2 submitted a lot of information concerning 

3 of this to Mr. Flaskas or other people with D~ 

4 meeting also. 

5 Q. 

6 Dr. nformation about his duties 

7 \'lith Black and t'1hi tc 

8 reasonable ar.1ount. 

9 Q. Did he actual method 

10 by \'lhich you in dollars and reasonable 

II e year 1976? 

12 1\. I believe he had the benefit 
-. 

13 time e;1hich indicated that the salary \-las reasonable. 

14 Q. F.ll • 'J. 4-
r~g.1"'. ~re you familiar 'Yli th the term 

IS Gibson? Does that mean anythi11g to you? 

16 A. Gibson or Sibson, I am not sure. 

17 Q. Gibson, all right. 

18 A. I am not sure which it is. 

19 Q. t~lhat does that signify to you? 

20 A. It's an index similar to the CPI. 

21 Q. .1\11 ri~Jht. t·7ell, did not Dr. Oden advance to 

22 DHV the argume.:nt t.""lat you could use this Gibson or Sibs on Index, 

23 appll" it to a base year and come up with a dollar and cents figure 

24 for compensation in a subsequent year? 

25 !i. I beli~ve he did. 
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2 l1R. F AllY: I think I have one further ques 

3 if I may, Your Honor. 

4 THE COURT: Go ahead. 

5 

6 
BY HR. FAHY: 

7 Q. 

8 
to this particular item st mentioned, was it your 

9 
understanding that that o compensation for the year 

10 1976 was intended to bet\tteen 

II the first six months and months~ or did it address 

12 the matter salaries for 

13 
excessive? 

14 
A. my understanding it addre sed the matter 

IS 
to whether l-tere excessive for the whole 

16 
HR. FAHY: I have no further question 

17 
THE COURT: All right. Anything else? 

18 

19 
REDIRECT EXAMINATION 

BY l·1R. S~liTH: 
20 

21 
Q. l·1r. NcPhillips, the Judge asked you if you 

22 
thought tile salaries, I believe, of Leonard and Louis Odcn were 

23 
excessive for 1976, and you indicated you didn't think so. i-lhy? 

24 
Hhat was the basis of your opinion they should not be so adjusted 

as not excessive? 
25 
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& tvell, we received the financial statements and 

2 records of a whole lot of business, local and out-of-town as 

3 well, and just comparing ~1e salar~es that were paid by Black and 

4 tvhite this year and what we see in other businesses, it appears 

s to me to be reasonable. 

6 MR. Si-'IITH: Thank you. No further questions 

7 THE COURT: Read that last question and a 

8 

9 (Hhereupo11, the foregoing question 

10 by the court reporter as 

II 

12 

13 BY THE COURT: 

14 Now, Hr. cPh.illia , on that last point there 

15 that Mr. Smith salaries 

16 considering the size of the the --

17 A. Black 

18 you consult on that? 

19 A. 

20 been a dramatic salaries 

21 from 1974 two years. 

22 Right. 

23 Do you think that was justified? 

24 A. I believe so. I think the salaries 
___,. 

25 
years were very modest. 
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Q. Has tho company not able to pay high salaries, 

2 was it not n"laking enough money? 

3 A. Well, the company has had a record as far as 

4 I can see of certain instability in earnings where they would have 

s good years and bad years. There • s no even trend of increase. 

6 t'lould you considar it a healthy business? 

7 A. Well, the trend is good, sure. From prior 

B years it indicates a continued trend of increased earnings·, 

9 but the stal>ility bet\'Teen those years is terrible. It • s up and 

10 down like this instead of a straight line. 

II Well, is it ~easonal business, or a cycle or 

12 is it because of the increases that are necessary in cab fares or 

13 regulation, or what is the reason for this up and do\'rn? 

14 A. Well, I think one of the reasons is a local 

IS reason. A lot of the fares that Black and t~ite had is depending 

16 on the fleet, being the Navy, being in port. If they are out of 

17 port, ti~eir fares are directly affected. 

18 Would you consider it a risky business as small 

19 local businesses go? 

20 

I 
A. Yes, sir, I would. 

21 Q. Do you have any opinion as to the type of return 

I 
22 that the O\·n1crs ought to get on their investment in this type of 

23 business? 
I 

24 A. I have heard other paople indicate t\tTenty, maybe 

25 
thirty percent. I think that • s a reasonable figure. 
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2 adopted by the Division of r4otor Vehicles, what do you think of 

.. 3 that? 

4 1\. I think that•s asinine. 

·. 5 0. Why? t 

' 6 A. Because you can invest in a risk-free u.s. 

7 Government Note or Certificate and get at least that much with 

8 no risk, with no problems, not worrying about whether you have 

9 enough gasoline to operate your cars or whether you paid 

... , 10 the bills. All you do is chedt the coupons • 

II You have rep;esented this compa~y or done work 

12 for several yenrs? 

. l 13 1\ • Our firm has, yes. 

.J 14 Going back ho_t'T far? 

.i IS One of our partners died in 1974. He came in 

16 our firm in 1973, and I expect that he had handled Black and tihite's 

17 account for the time he was in individual practice, several years. 

18 Q. Let me ask you this: Would you say that the 

19 financial stability or health of this company is substantially 

20 better in 1977 and '78 than it was, say, back \'then you first 

21 started working for it, 1973? 

22 A. I don't think it's that much different from 

23 1973, but looking back towards maybe ten years it 1 s a dramatic 

24 change. 

25 For the better? 
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1~. xes. 

2 But the salaries paid have increased tremendously 

3 A. Sure. 

4 Q. You feel that that's justified? 

5 Oh, absolutely. 

6 Q. I see. From the type of business, the earnings 

7 of ~~e business, the size of the operation and so forth? 

8 Yes, sir. 

9 
Q. And I arn sure you discussed all of this with 

10 ~tt. Flaskas in those meetings? 

II 
A. I am sure we did. 

12 
Q. Well, when you had those meetings with 1-ir. 

c·laskas that you referred to, you came up with these suggested 
13 

adjustments shown in Exhibit P--15, 16 and 17. Did he seem to 
14 

emphasize the executive compensation? 
15 

Was that a big point with 

him, or do you -- I gati1er that he was more interested in allocatio~ 
16 

of expenses from the second half --- from the first half of the 
17 

~ear, excuse me, or the other way around, from the second half of 
18 

th~ year to the first half of the year. 
19 

J\. No. I think I \'lould have the feeling that he 
20 

'

would put equal importance to both of those problems. 
21 

I Q. \~Jell, after you discussed the matter of 
22 

~xecutive salaries, did he seem to be in agreement? 
23 

A. Well, ''~e thought so at the August meeting at 
24 

pur office. ~.t least \'lhen he and Hr. Perks left our office, it 
25 
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\·las the general feeling of all of us concerned that those 

2 problems had l:leen resolved to the satisfaction of he and Mr. Perks. 

3 (i. \'Tell, did he propose an adjustment reduction of 

4. the salarie.> by $13,000 as you have on P-15; is that his figure? 

5 i\. Well, it's my understanding of his figure. 

6 The reason I ask that is the chart in the file 

7 shows that executive salaries of 1976 was approximately $112,000, 

8 so a reduction of $13,000 really \'louldn' t be very much. It 

9 wouldn't be more than about ten percent of the total. 

10 A. Thirteen thousand was really for a six-month 

II period. The whole year would be $26,000. 

12 I see. That l'las for a six-month period, so 

13 then \'lhat he would be suggesting for the yearly annualized would 

14 be $2G,OOO; is that it? 

IS 1\. 'l.1hat' s true. 

16 Q. You did not agree '"i th this? 

17 A. No, sir. 

18 Q. Dut this is what you put down as his proposed 

19 
adjustment? 

20 Yes, and the way I got that figure was from 

21 
a docmaent that Dl·!V ha<.l sent with -the letter stating what allo\'lablc 

salaries \'lould bo in accordllnce with the CPI reached of these 
22 

two individuals. 
23 

'TIFE COURT: All right. 
24 -.~.·u"• FAilY: No, Your Honor. 
25 
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(Hherr~upon, the list of Mr. 

2 

3 

4 Number 

5 

6 ?DWARD L. LIELru~n, JR., called as a witness 

7 on behalf of the Petitioner, having been first duly 

8 S\-Torn, was examined and testified as follows: 

9 

10 DIRECT EXAUINATION 

11 BY f .. lR. LUSTIG: 

12 Q. No\t~, Hr. Lieland, state your full name and 

13 address, pleaso. 

14 Edward L. Lieland, Jr. I live at 1233 Linwood 

IS Drive in Virginia Beach, Virginia 23452. 

16 Q. All right. 1~d what is your occupation? 

17 I a~ a Certified Public Accountant, a partner 

18 in the firm of HcPhillips, Lie land and ltiller. 

19 Your personal data qualifications have been 

20 
presented to the Court, and they \·lere prepared by you? 

21 h. Yes, that's correct. 

22 
Q. No\'1, l-ir. Lie land, for how long have you been 

23 
involved as a CPA working on the financial books and records of 

24 
Black and filii tc Cars, Inc.? 

25 
Mr. Grayson ~Iiller, the partner that \las doing 
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b;,at, died in 1974, and I took over for hir.1. 

2 THE COUR'l': lvho? 

3 THE HITNESS: l-1r. Miller. 

4 

5 DY ~1R. LUSTIG: 

6 And have you since 1974 worked with l-1r. 

1 NcPhillips, your partner, on this account? 

8 Yes. 

9 l~.nd have you since 1974 had full access to· the 

I o books and records, financial records, of Black and ~vhi te Cars 

II going all the way back to, say,~ 1967? 

12 A. Yes, I have. 

13 Q. l~nd have you over the course of time revie\·ted 

14 all of thes~ books and records and financial statements and income 

IS statements over the years? 

16 ~ Yes, I have. 

17 ~ All right. Did you at my request draft up this 

18 chart? 

19 ~ Yes, I did. 

20 Q. All right. I will sho\·1 that to counsel. 

21 Cu.n the Court see that from here? 

22 'l'HE COURT: Yes, sir. You \'lant me to mark 

23 that as an exhibit? You want it in evidence? 

24 MR. LUSTIG: Yes, sir. 

25 THE COUl~T: It might be good to mark it if you 
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are going to refer to it. 

2 MR. LUSTIG: Yes, sir. 

3 TilE COURT: All right. This would be P-19. 

4 r-tR. LUSTIG: All right. Your Honor, we ~\Tould 

5 like to have this marked and. entered into evidence, 

6 please. 

7 THE COURT: All right. Received. 

8 

9 (Whereupon, the aforementioned chart 

10 was received in evidence and marked 

II as Petitioner's E~ibit Number P-19.) 

12 

13 BY HR. 

14 Naybe you could step over here 

IS a little closer to His Honor. The black line that you have drawn· 

16 indicates what from the years ending December '67 through ending 

17 Decew~er '73, eleven-year period of time? 

18 Tho blnck line is a representation of the net 

19 incoma after ta)tes for Black and White for the years '67 through 

20 '78. Each of these points represents ~~c amounts shown on the 

21 published financial statements. 

22 

23 

BY ~1R. LUSTIG: 
24 

25 
Q. 

THE COUR'l': All right. 

Now, you say net income after ta>~es. Does that 
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have a figure such as in the fonnula of DHV that adds interest 

2 expense? 

3 A Yes. This has interest expense included in it. 

4 THE COURT: Would you explain that? 

5 THE WITNESS: Well, the net income has the 

6 interest deducted in arriving at tile figure related to 

, ... ~ 7 here. 

8 THE COURT: So, in oti1er words, that's net 

9 income after_payment of interest? 

10 THE WI'I'NI~SS: Interest and income tax, yes, sir 

II THE COURT: That's the way it ought to be done. 

12 THE WITNESS: Yes, sir. 

13 

14 BY HR. LUSTIG: 

15 . ~ All right. No\'1 1 did you then also draw a line 

16 with the beginning of December 1975 for the year ? 76, '77 and '78 

17 to show what the income would be for Black and ~·lhite if it had 

18 not received the gas taJo: refund? 

19 A. Yes. The blue line here indicates what the net 

20 income of the company would be after elimination of the gas tax 

21 refund and after income tax based on that figure. 

22 

23 BY THE COURT: 

24 Do you consider the gas tax refund as an income 

25 item? 
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~ Yes, sir. 

2 .Q. Hr. J.icPhillips says what comes first, the 

3 chicken or the egg? Ho,., do you look at it? 

4 A. That's always my opinion, sir. What this tries 

s to depict is if they did not get the gas tax refund, ~lis would 

6 have been their condition. 

7 All right. But where you sho\·1 tJ?.e black line, 

8 the heavy black line, that is·net income including the gas tax 

9 refund? 

10 A. Including the gas tax refund, that's right. 

II THE COURT: I see. The law·started in 1975, 

12 didn't it, or 1974 legislation? 
~· 

13 LUSTIG: Right. 

14 

IS 

16 Q. Now, did you at my request using the Division 

17 of !·1otor Vehicle formula 1 such as it is, usc t.~eir formula for 

18 nine percent rate of return on investment? 

19 A. Yes. The green line here represe~ts what the 

20 nine percent figure \IJould be base·=1. on the average net assets, or 

21 not average, average total assets of the corporation times the 

22 figure nine percent. What we did, we took th-e total assets for 

23 the beginning of the year and the total assets for the end of the 

24 year nnd added the t\-to together and averaged it and multiplied it 

by nine percent, and ~~is green line represents that calculation. 
25 
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THE COUR~: I see. 'J.'lla't. · s wnat: -cnc ne1;. -. 11 ~~u{:! 

2 would be figuring a nine percent return? 

3 THE WITNESS: That would be the allowable income~ 

4 per DMV based on their formula. 

5 HR. LUSTIG: Based on their formula. 

6 THE COURT: Right. 

7 

8 BY MR. LUSTIG: 

9 Did you also using the very same DMV formula 
... 

10 use a rate of return using fourteen percent? 

II Yes, I did. The orange lin~ here represents 

12 the same calculation. Instead of using the nine percent figure, 
... 

13 \\Te used th•.= fourteen percent figure and this is ··represen·t.ed by 

,4 ~"le orange line. 

IS Q. All right. Now, do you find, then, from a 

16 review of this chart that for- the years in 'llhich they were receivi ~g 

17 the tax refund, gasoline tax refund, that if you took out that gas,li 

18 tax refund, the rate of return '"~OUld in all instances be less than 

19 the nine percent? 

20 A. Yes, it would be. 

21 Q. !:.11 right. Jl.nd othen-1ise in other years where 

22 it would be under the nine percent \'Vould be wherever the year 

' 23 
ended, such as year ending 1978; is that correct? 

24 
A. Yes. 

----· 
25 

~ , That's under nine percent? 
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A. '11 

2 0. For the whole year now, not six months? 

3 A. Yes. 

4 o. But the whole year, that for year ending 1977 

5 it would have been at approximately .fourteen percent; is that 

6 correct? 

7 A. Yes. 

8 Q. That for year ending 1976 it would have been 

9 and was, in fact, by the D~iV standard, now, just slightly more 

10 than nine percent? 

II A. Yes. 

12 0. And for the previous year under? 

13 A. Yes, that's correct. 

14 
{\ And then going back, of course, we see the 

other years before the refund tax situation came in. Now, are IS 

16 all of these figures taken from the financial books and records 

of the company? 
17 

IS 

19 

20 

21 

22 

23 

24 

25 

Yes, they are. 

MR. LUSTIG: All right. 

FZ.~HY: Nay I borrow 

Yes, 
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2 BY MR. 

3 Q. Mr. Lie land·, have you anywhere on this exhibit 

4 drawn a line to represent net income plus interest? 

5 A. No, I have not. 

6 Q. In preparing any of these lines on the 

7 exhibit did you make any adjustment for the compensations of 

8 either of the Odens? 

9 No, sir. The information was taken directly 

10 from the published financial statements. 

II .So then when you have drawn a line, or drawn 

12 
the that intersect through the line 

13 
¥ 

income line and '"hat the net income 

14 
excluding then reflects 

IS 
paid for that 

16 

17 
HR. further questions. 

18 
'l'HE ti1at last question and 

19 

20 

21 
O·lhereupon, the court back the 

22 
question and answer 

23 

COURT: 
24 

{l. All right. Now, Hr. Lie land, when l'OU are 
25 
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talking about the financial health of a corporation and its net 

2 earnings or income, how should you consider a tax refw1d that is 

3 in reality a subsidy from the State? 

4 It is treated as an income, Your Honor. 

5 Q. But in looking at whether the company is 

6 earning, you reully should not consider it, shouldn't you get 

7 your net income before you look at the -- before you get the 

8 refund? 

9 A. Hell, this is a refund of an expense that has 

10 been in a prior month or could Le conceivably in a prior year, 

II like the December could be rece~ved in January~ 

12 (1. I see. 

13 A. This reflects a deuuction of an expense, so, 

14 therefore, it has to be shown as an income item. Of course, this 

IS is a taxable item and a financial reporting item as income, so 

16 it '\·lould have to be reflE:cted in the financial records as an income. 

17 Dut if the refund is then cancelled or returned, 

18 then it dramatically. changes your earnings picture, doesn't it? 

19 A. That's correct. The· assessment, as I understand~ 

2o ~·1as made in 1978. The Division disclozure \vas made in 1978, 

21 financial statement of sozi1e $37,000 \'lhich would have made a drastic 

22 effect on 

23 tecause of 
24 ot sho"tm, 

the 1978 statement had it been sholm there. However, 

the circumstances that it was being contested, it was 

but it probably \'t'ould hnve shown a loss in 1978, I 
......._.,. 

25 
believe. 
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Q. Hhy did the company zho¥1 such a drast~c drop 

2 in net income at the end of '68 and • 69; do you have an opinion 

3 on t.."la t? 

4 No, sir. I did not review the '67 and '68 

s return, financial statement, in that department, sir. I just 

6 reviewed it to get the a~ount of net income. 

7 Those two years seem to be completely out of 

8 line ~rith the rest of the history of the company. 

9 A. I think their revenue dropped in those 

10 particular years, Your Honor, but I am not absolutely certain. 

II ~ Well, the chart here that's. been filed with 

12 the interrogatories did show there was a $50,000 drop in gross 

13 
·.._/ 

income in • 68, but then it came back -up pretty well in '69. Well 

14 now, !•lr. Lie land, ma:x"be you can explain to me in simple terms 

IS when you figured this return, you mentioned to me a moment ago 

16 you take out the interest paid as an expense? 

17 ~ Yes, sir. 

18 ~ To arrive at your net income? 

19 A Yes, sir. 

20 Q. Then, \'lhy \'tould you put your lnteres t paid back 

21 in order to dete~ine return? 

22 i\. ~\'ell, in my opinion a return on an investment 

23 is not necessarily how that asset is financed, be it financed 

24 through a stockholder contribution of capital or whether it be 
._.,· 

25 
b~rough borrowed capital. Therefore, in figuring the rate of 
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return you \llould norr.tally add back the interest expense. You 

2 do L~is in several methods of valuing a company. You consider 

3 interest expense as if it were a capital item and not an expense 

4 item. 

5 Q. So, in other words, a company which shows 

6 some return even though they earned nothing in excess of interest 

7 paid? In other words, the company might have actually done 

8 nothing more than break even. They might have earned enough to 

9 pay their expenses and interest and actually have no profit at 

10 all above interest paid, and yet by this accounting method interes~ 

II paid would be shown as an income, or as a net income item which 

12 't'Tould sho\v as a return on investment? 

13 All right. It \~ould show an adjuatment in 

14 there whid1 could conceivably show your return witl1 actually a 

15 loss. 

16 {.\ Nell, I have trouble with that concept. 

17 A. He all do sometimes. 

18 Q. If you are in business, it seems to me you ought 

19 
to.malte more profit than to pay interest? 

20 
1\. You get into an area of leverage, which leverage 

21 
is the usc of other people's capitals, other people's funds to 

22 
finance your operation. So they consider this to get the tot:al 

return as if you, yourself, had contributed all the investment 
23 

versus using the leverage of other suppliers of funds. 
24 

25 
Do you have an opinion as to the financial 
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health of this company? 

2 Rati1er unstable, sir. 

3 Well, how was it '76 and '77 as compared to 

4 prior years? 

s ~ It's good compared to some of the prior years, 

6 yes, sir, better. The total amount of assets employed are 

7 relatively close •. 

8 \iould you consider it a risky business or 

9 cyclical business? 

10 A. Yes, sir, it is both. 

II Do you have ~ny idea as to the kind of returns 

12 people should get in this type business, \'lhich I guess you would 

13 call it a service type business; is that \'that you call it? 

14 A. \vell, it • s a .transportation type which involves 

IS a lot of personal service, yes, sir. In fact, it's principally 

16 drivers and vehicles. 

17 o. Well, what kind of return should the owners or 

18 investors obtain on this type business? 

19 A. Well, I think I would go along with the earlier 

20 figure somewhere around twenty or thirty percent. 

21 Well, what do you think about the nine percent 

22 figure as laid dot\'Il in tho instructions from Dl!V? 

23 A. I think it's certainly not enough. It's very 

24 low, too low, as a matter of fact, for the risk involved in it. 

Any time you can put your money in things that have no risk 25 
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\ihatsoever and return a yield equal to l'tith just a little bit less 

2 than,it certainly would be a high risky business. 

3 Do you have any opinion as to the kind of work 

4 of the management provided by Dr. Leonard Oden and Mr. Louis Oden? 

s Have you \'lorked \-lith them over the years? 

6 I have worked principally with Louis Oden 

7 because he handles the financial records, you know, day-to-day 

8 operation. I have peen working more closely with him. I know he 

9 spends an inordinate amount of time working on ·this. I haven't 

10 had that much actual dealings with Dr. Oden in the actual operatic 

II of the company because his is mQre on the management side and 

12 some of the decision side of it, and I get on the after effect 

13 side of it principally with Louis. 

14 Q. Do you feel i.t • s an efficiently run business? 

IS Yes, sir. 

16 THE COURT: All right. I somewhat 

17 scope of the examination, gentlemen, bu 

18 

19 hi a tied in with his 

20 chart. 

21 have opened up a 

22 couple one any questions. 

23 MR. FAliY: No questions, 

24 NR. LUSTIG: None, Your Honor. 

-· 
25 THE COURT: All right. You may step down.· 
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Q. All right. l\1lat does it do? 

2 It consisted of setting up 

3 thought had some 

4 Q. there to the 

s yenr 1977? 

6 Yes, sir. 

7 Q. Did you, in fact, in the course of your audit 

8 consider tile year 1977? 

9 Yes, sir. 

10 Q. And you have previously said in the comment 

11 section there is no reference to 1977. Why is.that? 
·t.. 

12 ll. "i1el1, I \'las doing audits through '77 and into 

13 '78 ancl the bearing of 1976 would have qualified· the period 

14 through 1970, but being t.'lat I disqualified 1976 as, you know, 

IS acceptable, I looked at '77 to see if '77 could be used as a 

16 basis for allowing some of these refunds and I found that it was 

17 not. 

18 All right. ~lh:Y didn't you mention that 

19 conclusion of yours in the comment section of the assessment? 

20 A. Hell, 1977 and beyond, questioned their 

21 discretion to go bac}: and scrutinize those years if they could 

22 find any six-month period no matter '\·lhan it started or ended and 

23 
they could come fon~ard with a loss for that period. It would 

24 
justify refunds into '77 and '79, which was sorne of the refunds 

25 
tA~at I had objected to being refunded, an<l I gave them the option 
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to go back and do it. I was askecl to give them some time to 

2 look over my findings and so on, so that's about where it stood. 

3 They never came forward with any figures for 1977 to qualify 

4 any of the periods that I had disqualified. 

5 Q. 1~11 right. Nr. Flaskas, 

6 document? 

7 A Yes, sir. 

8 And what is that? 

9 This is the official assessment 

10 out l>y nail dated July 6th, 1978. 

II All. right. k ·that that be 

12 marked as D-6. 

13 D-6. objection? 

14 HR. 

15 

16 

17 official assessment 

18 ~vidence and marked 

19 as Defendant's 

20 

21 DY HR. 

22 Hr. Flaskas, on or about August 31, 

23 you and Ii:eet with Louis and Leonard Oden 

24 to Black and White Cars? 

25 ~ Yes, sir. 
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(Hhercupon, the 

2 document \"las and 

3 Exhibit 

4 

5 

6 

7 Q. I \lill pass you another docmnent and ask you 

8 if you can identify that. 

9 Yes, sir. This was a document that we prepared 

10 at the office using the inflator of the Gibson Company for both 

II Louis Oden and Leonard Oden. 

12 Q. All right. If you would, explain exactly ho~r 

13 you put that well, let me ask you. Did yon put that together? 

14 Yes, sir. 

IS Explain exactly how you went about putting it 

16 together. 

17 Well, I had originally picked 1972 as being a 

18 base year because I thought that that was the year when there was 

19 no discussion about refunds and so on, so I lt~as going to use that 

20 as the base year. They requested that \'le should go back to 19 6 7, 

21 so using their Gibson Inflator and going back to 1967 we projecte 

22 \tlhat the salaries \'ieJ:·e and \-That the salaries should be and it 

23 came out a little different than the other one. 

24 1':-.11 right. Directing your attention to the 

25 col~ entitled Amount of Acceptable Increase undor tha name Louis 
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l1. Oden. T:1ere' s a figur~ there o£ $1633. 

2 A. Oka:)r. 

3 Q. How \~as that figure calculated? 

4 A. That figure was s~ven percent of the year. 

5 I mean, first of all, t.~at was for the year 19681 so we used 1967 

6 as the base year. \'lc took seven percent of the salary in 1967 

7 and that C~"le out to the $1638, which \'las the adjustment for the 

8 Gibson Inflator. 

9 Q. And then directing your attention to t."'le next 

10 colwnn Allowable Salary 1 the second figure there $25,038. liO't'i 

II did you arrive at that figure? 

12 I added ~~at figure to what they actually paid · 

13 themselves. 

14 You added what figure? 

IS I added tlle $16 30, \'Thich \'las the inflator, 

16 inflated ai:IOunt to \vha t they had actually paid themselves in 1978. 

17 o. Nineteen seventy-eight? 

18 li. Yes. 

19 ~ .. \~ell 

20 i'\. l\?ai t a minute, I •m sorry. Yes, to the 1978. 

21 Q. ~le 11, woulU. you check your 

22 " I'm sorry 1 to the 1967. l1o 

23 (.\ i'\ll right. Are you saying that the $23,416.38 

24 results in $25,03 

25 A. Right. I got a little confu::;ed. 
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Q. Is that the process you followed t!1roughout 

2 this calculation? 

3 Yes. 

4 Now11he percentage figures, the third column, 

s where did you get ti1ose percentage figures? 

6 1\. The third column? 

7 The third column. 

8 A. ~hey \'lcre the Gibson figures that 1·1r. Odan had 

9 furnished us in his Schedule 1-... 

10 Q. Now, directing your attention to the table 

II for Louis Oden and the year 1974 1 tell 

12 be ~~e salary actually reported. 

13 'l'he salary actually reported in 1974 

14 was $36 1 495. 

IS l .. nd w11at war- the allol'table salary 

16 using your 

17 six hundred and 

18 thirty-fi vc dollars~ 

19 Q. And 

20 year 1977 1 \-that understand to be and 

21 then what \·las llo\-.Jablc salary? 

22 ~!1e salary reported wns S90, 296 a 

23 

24 Now, for t.~c year 19 7 7 there 

25 ten percent figure. Can you explain \·That that's all 
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Uihereupon, a recess was taken for the 

2 luncheon hour at 1:55 p.m.) 

3 

4 

5 

6 

7 Are you 

8 ready to 

9 LUSTIG: l·ir. 

10 THE COURT: That's right. ~le 

II cross-examination. 

12 

13 CROSS-EXAr·liNATION 

14 BY MR. LUSTIG: 

IS Mr. Flaskas, I believe you testified on direct 

16 testimony that you had done a total of or had responsibility to 

17 totally audit twenty cab companies in this area? 

18 I was assigned t\-renty. 

19 Q. You were assigned twenty, and that was beginnin 

20 in 1976? 

21 A Sometime in '76, I believe I got those 

22 assignments. 

23 Of those which was the largest? 

24 \'lhat, the largest company I am going to --

25 The largest cab company you were assigned to 
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auuit for gas tax refunds. 

2 A. According to the information I had, the 

3 largest one was the Yellow Cab of Norfolk. 

4 o. Yellow Cab of Norfolk. And the second largest? 

5 One of the Yellow Cabs. I think there's two 

6 of them in Norfolk. 

7 All right. The one that's operated by Hr. 

8 Langley Land being the largest one? 

9 ~ I believe so. I didn't look into that one too 

10 far. 

II ~ The second largest? 

12 A. Second largest Yello\·1 Cab of Richmond. 

13 (l '!•hat \<las in Yt?Ur group? 

14 A. Yes. 

IS 0. All right. And where did Blacl' and lihi te come 

16 in? 

17 ~ I believe they were either third or maybe 

18 fourth. They \rere right in there. 

19 1~.11 right. And the largest one of the whole lo ~ 

20 was Yellow Cab do\<Tn here in Norfolk? 

21 Yes. 

22 You didn't audit them, did you? 

23 A. No. 

24 If I understand correctly, fror.t 1976 all the 

25 way up until the present date you have not audited the largest cab 
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company ~n your group and have been accepting their prima facie 

2 statements ever since 1976 up until the present time; is that 

3 true? 

4 A. Well, when we were assigned these we were in 

5 the process of discussing how to do them and so on. There hadn•t 

6 been many of them done, and I was setting up pre-audits on all 

7 of them before I lelcnt out. 

8 o. But my question is: Is it not fair to say that 

9 in three years since 1976, middle of 1976, up until the present 

10 date the largest one of the cab companies, it being right here 

11 in Norfolk, Yellow Cab Company, has y~t to be audited? 

12 MR. FAHY: Your Honor, I object. There is 

13 no relevance of these other companies to this case. It's 

14 
just an irrelevcnt matter. 

IS THE COURT: t'lhat • s the relevancy of it? 

16 MR. LUSTIG: If Your Honor please,it goes to 

17 
the question of the timeliness of these audits. He 

18 
testified on direct examination to the number of 

19 
companies that he had audited perhaps to indicate his 

20 
experience in auditing, but the fact of the matter goes 

21 
to show in effect that the procedures utilized by the 

22 
Division of Motor Vehicles are absolutely haphazard 

23 
in this industry in terms of auditing cab companies and 

24 
l'lhether they do or do not accept the prima facie statemet t 

and in one case apparently Yellow Cab, had been acceptin< 
25 
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2 THE COURT: I l'lill penni t it. Overruled, but 

3 there•s a limit to this. 

4 HR. LUSTIG: That's the point I am trying to 

5 
make. 

6 THE \\fiTNESS: Do you want me to give you an 

7 
ans\ier why I \oTent to 

8 THE COURT: No. Just ansl-rer ~1r. Lustig ' s next 

9 
question. 

10 Go ahead, Mr. Lustig. 

II 

12 
BY MR. LUS'riG: 

13 
Q. Now, I want to try to get some perspective for 

myself and the Court just these time periods, then. You were 
14 

first assigned Black and White Cabs and the others in 1976; is 
IS 

that right? 
16 

1' .. 
17 

18 
Q. 

- udits did you 
19 

A. 
20 

·ight or ten of 
21 

Q. 
22 

'76 all the '\'lay 
23 

Yes. 

Bet\"'een 1976 and February of 1978 ho,., many 

do on gas tax refw1ds for taxicab companies? 

t'li th taxicab companies I think I did about 

them. 

Eight or ten of them between the middle of 

up to February --

24 
A. I am doing other audits all the time, the fuel 

ax audits. 
25 
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~ I understand. I am talking about these kinds 

2 of audits we are involved with in this case. You didn't start 

3 the Black and White audit until February of 1 78? 

4 A. February or March. 

5 February or March, and you finished it, I 

6 take it, around June of • 7 a? 

7 Well, I finished what I consider an audit in 

8 two weeks. 

9 Q. In two weeks. All right. And you made your 

IO recow~endations, then, to whom? 

II A. I made my recommendations to Mr. Perks. 

12 Mr. Perks. All right. And as a result of your 

13 recommendations, the assessment \•tas issued in July; is that correct? 

14 
~·tell, \oJe have given Black and ~"lhite time to 

15 
rebut just about everything we said. 

16 
I understand that, but I wish you would be 

17 
responsive to rny question. My question was you made as a result 

18 
of your audit, and we will add the discussions in between the 

19 
audit, it resulted in your assessment or D~W's assessment in July 

of 1978; is that correct? 
20 

21 
Yes, sir. 

22 
l.~oll right. No\'t 1 if I may see P-5, Your Honor 1 

~hich is the assessment. 
23 

24 
Actually the input for that tax assessment, that 

~as the input from your audit; is that not correct? 
25 
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& Yes, sir. 

2 And I believe you said in answer to direct 

3 testimony that so far as the comments, that would be the reason 

4 for the assessment; is that right? 

5 A Yes, sir. 

6 Q. All right. That that was all inclusive of 

7 your audit? 

8 That \'Tas n general statement of \that I had 

9 done and \~hat I had found. That was not detailed. 

10 I understand that, but this was the basis of th 3 

II reason for the assessment as communicated by Dl.W to Black and 

12 White Cars? 

13 A. Yes, sir. 

14 And you did not mention anything in there about 

IS 1977? 

16 No. 

17 Q. All right. N·ow, that l-Ias in July, July the 

18 6th, 1978. That • s the very assessment that is in question here 

19 today, as you understand it; is that not correct? 

20 A. That's right. 

21 Q. All right. No\-1, did you then make up this 

22 report that is P-5 after the assessment or before the assessment? 

23 That was after the assessment. 

24 Q. J..fter the assessment. And if I understand 

25 correctly, you made up tilis report of yours pursuant to a request 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 

;"' r: 9 ,I ' I ~ -,., . 



B. J. Flaskas 
284 

of Nr. l!,ahy? 

2 1\. That's right. 

3 0. That was after the assessment? 

4 A. Yes. 

5 Q. All right. In other \-lords , D~1V made the 

6 assessment based upon what you told them. You put the comments 

7 in there to notify the taxpayer, in this case Black and White, 

8 ti1e basis of the assessment and then, in effect, you made up a 

9 report to then justify the assessment? 

10 A. No. '!'hat was a report to inform the lawyer, 

11 I mean, the Attorney General of ~very~hing I had done and had 

12 stated in the assessment to give him a better picture of it. 

13 To give the Attorney General a better picture 

14 of it? 

IS Yes. 

16 All right. This type of report never went in, 

17 obviously, since it was done after the assessment to Black and 

IS \vhite so that they could know exactly what it was you did? 

19 A. That was a direct result of them rebutting this 

20 particular assessment. I couldn't possibly have prepared tl1at 

21 before. 

22 Q. l'lell, when you were making a determination 

23 
about whether or not there should be an assessment you found no 

24 
necessity of giving them anything in writing before you made the 

25 
nssessment? 
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1\. I had all rny work papers of the audit backing 

2 up what I said in the assessment. 

3 Q. Now, in this report that you made up for 

4 Hr. Fahy did you not say, "Attached are certain exhibits summarizirlg 

5 discrepancies found in your audit, .. and then you said, and I 

6 quote, the assessment was for that period after Dece~er 31, '76 

7 forward and was a result of disqualifying the six-month prima 

8 facie period of the calendar fiscal year that ended Decenher 31, 

9 '76? 

ro ~ That's right. 

II ~ You said tha~. So in other words, the 

12 disqualification was on their six-month statement for December 31 

13 ._,. so far as it went to that point? 

14 1\. No. 

IS ~ Well, isn•t that what you just said? 

16 ~ Well, ti1at was part of it. 

17 Q. All right. l!~nd then you said, did you not, 

18 "It was further found that the annual report also disqualified 

19 because it \-Jas a profitable year," and I assume you are talking 

20 about 1976~ is that right? 

21 A. Yes. 

22 In excess of the nine percent allowed; isn't 

23 that right? 

24 (Witness nodded head affirma-tively.) 

25 Q. '!'hose \'lere the two bases of disqualification? 
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A. No. It also included getting a general view 

2 of whether the company needs this money in order to exist, to 

3 keep going. 

4 Q. Did you say anywhere in here in this report to 

s your own attorney or to Mr. Fahy the disqualifications was other 

6 than as you put in here based, one, on the six-month statement 

7 or otherwise because they didn't meet tlle nine percent allowed? 

8 1\. I \'lrote that to z..tr. F ahy and I didn • t know it 

9 l-IaS going to be used in court. 

.to Q. I understand. 

II A. I just let you people have that because I 

12 requested it. We gave you all our papers. 

13 Q. But this ~ras the basis upon which the 

14 
disqualifications you reported were made? 

IS No. The disqualification is .\..rhat is in the 

16 
assessment. 

17 o. Well, fine. Then in the assessment your commen\ 

18 
is, and I point out to you, is it not, and you can read it,"that 

19 
the disqualification was based upon discrepancies concerning such 

20 
expense items as insurance, license nnd payroll taxes and other 

21 
items as well as small expense items that do not conform to 

generally accepted accounting principles, and then also officers 
22 

23 

24 

25 

compensation consisting of salary and/or bonuses in tile fiscal 

years '75 to '76 are in excess of lt~hat is considered to be 

reasonu.ble." That's what you put in there, isn't it? 
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k That plus whatever papern support that 

2 statement. 

3 Any mention of the nine percent in here or 

4 their failure to meet nine percent? 

5 i\. ~·le are supposed to keep those as concise as 

6 we can. The working papers support what was there. 

7 Q. I ask you the question again. Is there any 

8 place in here their failure to meet the nine percent formula is 

9 stated as a basis? 

10 No. 

II Now, you said in your direct testimony that 

12 the principal discrepancies that you found were in executive 

13 c~~pensation and in insurance so far as allocations? 

14 1\. Yes. They were the principals. 

IS Those were the principals, were they not? 

16 (Nitness nodded head affinnatively.) 

17 Nol·l, so far as the insurance, after the 

18 assessment was made, long aftor, do you recall being at a meeting 

19 in.which there was discussion about Black and i~lite agreeing, for 

20 just the sake of argument, to certain adjustments; do you recall 

21 
that? 

22 
A. Oh, we had to have a lot of adjustments 

because there were two taxicab companies on the sarne policy, so 
23 

we had to make adjustments of that. 
24 

25 
Nr. Flaskas, I would ask you, please, to listen 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 



B. J. Flaskas 288 

I I to my question and try to ansvTC~r it rcsponsi ".rely and then if you 

2 have soma explanation, fine. Ivly question 'VIas: Did you attend 

3 a meeting at which Black and White met with you and others from 

4 DHV and discussed their agreeing, their being Black and l'Jhi te, 

s to certain adjustments in ~~e six-tnonth statement for 1976, for 

6 the purpose of arg~~ent? 

7 I don't remember agreeing to anything at that 

8 meeting. 

9 Do you remember any discussions about 

10 adjustments? 

II I remember I might have said, "Well, this is 

12 okay, but let's go on to something else... I don • t remember 

13 agreeing to anything. 

14 Do you deny that you agreed to anything? 

IS Yes, I deny ti1at I agreed to it. 

16 Do you deny saying 11 This \ttas all right with me, 

17 but it \'lill have to be all right· with Mr. Perks"? 

18 A. Hell, Hr. Perks was sitting there. 

19 Q. Right. Did you turn to him then and say, "Is 

20 it all right with you?" 

21 A. No, I don't remember doing that. 

22 Q. You don't remember. Do you deny doing that? 

23 
At this point I would. 

24 
Jl.ll right. Not·l, I show you Exhibit P-16. 

.__/. 

25 
Do you recall a suggested adjustment on insurance of some $10,265, 
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a pension expense of $6,500 and those being about your figures 

2 that you \<lanted? 

3 A. tto. I don't recall that $10,000 figure at all. 

4 I do recall the sixty-five because they were allocating a thirteen 

s thousand into two periods. 

6 Q. Nineteen sixty-five or sixty-five thousand? 

7 l'lell, the sixty-five thousand is one-half of 

8 the thirteen thousand for the pension fund; isn't it? 

9 Q Sixty-five hundred, not sixty-five thousand. 

10 } .. I meant sixty-five hundred. 

II Q. You recall that? 

12 A. Yes. 

13 Q. Do you recall the insurance adjustment of 

14 $22,542.88? 

IS A. No, I don't recall that. I remember he had an 

16 insurance figure, but I didn't agree this was right because it 

17 was not right. 

18 Q. Well, how much did you want to adjust insurance 

19 by· for 1976? 

20 A. You want to go into a detailed explanation of 

21 that? 

22 Q. Well, let•s take a look at your P-5 for a 

23 moment. All right. That's your explanation of it. Do you see a 

24 figure tilcre on insurance and fleet safety? 

25 A. Yes, I do. 
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0. All right. There \·las a yearly amount of 

2 $81,000. 

3 Um-hmn. 

4 Q. And then you just arbitrarily said fifty 

s percent of that; is that correct? 

6 I only used this as a guide. ~'hese are not 

1 figures that I wanted to adjust to what I have there. The figures 

8 tl1ere are you-all's figures, not mine. I am using your figures 

9 and I am using the fifty percent as a reasonable amount to put 

10 half of it in one six-month period and half in the other. 

II Q. And you believe that is to be able to just 

12 automatically attribute fifty percent to expenses regardless of 

13 \-Then they are incurred as a generally accepted accounting method? 

14 No, I do not. I just used this as an example 

IS that if they had done this, the figure was way off. As for the 

16 total figure, I went back and questioned the whole figure, 

17 especially \-lhen I found out that· the policy had t,..,o insurance 

18 companies on it. 

19 Q. Well, here are your papers and I ask you, sir, 

20 
ho\tl rauch did you figure they had overestimated "in expenses in the 

21 last six months of 1976 for insurance and fleet safety? 

22 fa.. \'lell, I have got a figure here that the 

23 
difference is $22,542.88. 

24 
Q. Is that the figure you figure they overestimated 

25 
or overstated their expenses for ti1at item? 
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A. On ti1e pri~a facie evidence, yes. This is 

2 not my audit figure. 

3 Well, what is your audited figure? 

4 A. My audited figure is the amount of the -- as 

s far as the insurance is concerned, \ve had two policies. One of 

6 them ended in November, I believe the 5th or 6t."t, and the other 

7 one started, and one of them was a big premium and the other one 

8 \·las a .small premium. 

9 In dollars and cents what \'las your audited 

10 figure? 

II It was higha; than this. 

12 In dollars and cents ho"' much was it? 

13 I don't have a dollar figure right now, but 

14 somewhere in my working papers there are. 

IS As a matter of fact, isn't it true that you 

16 never even reached an audited figure on those expenses? 

17 li. Yes, I did. ! reached an exact figure. 

18 You used as a basis for figuring e1cy had 

19 overstated expenses this fifty percent figure, did you not, in 

20 a statement of $39,260 overstated? 

21 lt. '11his was just a general thing to show him ho~1 

22 lopsided the figures \tlere. I kno\t.l that you don't take fifty 

23 percent. I know that you might add other cabs in one period ti1at 

24 \-vould drive their prcraium up, as \·Tell as take cabs off that will 

25 drive their prer.lium uo\m. 

ASSOCIATED COURT REPORTERS 
NORFOLK, VIRGINIA 

217 



B. J. Flaskas 292 
Q. I take it, then, that ·today you are not 

2 prepared to give us an audited figure on how much according to 

3 your view they overstated eApenses in the last six months; is that 

4 true? 

5 1\. If I can go into my audit papers, I can, but 

6 not right at this moment. 

7 Q. You are not prepared to give us a figure? 

8 ls. I can give you a ballpark figure. 

9 Q. tlow, let's take a look at D-7 and D-8, if we 

10 may for a moment, Your Honor. Well, more particularly look at 

II D-8. Now, D-8, ti1is is a compu~ation on salary differentials 

12 according to this Gibson or Sibson Inflator. This \'las also made 

13 up, was it not, after the assessment? 

14 A. ·It \·las made ~P as a result of some figures 

IS that Black and White gave us. 

16 Q. I didn • t ask you \oThat it was the result of. 

17 I asked you \vhen. It \·Tas made ui"> after the assessment, \vas it 

18 not? 

19 

20 

21 

22 

23 

24 

25 

Yes. 

Q. l\S a matter of fact, it was made up after 

August 28th, 1978, \vhen you got the Gibson Inflator factors; isn't 

that true? 

A. Yes. 

So in terms of timeframc this D-8 was made up 

not only after the assessment \'las given in July of 1978, but also 
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That's right. 

Now, you had not had any reference to that 

Gibson Inflator before? 

A. No. 

Q. Isn't that true? 

1\. (t ... 7i tness shook head ncgati vely.} 

o. .And as I recall your testimony from yesterday, 

your basis for putting into the assessment that went out in 

July, 1978 e1at officer compensation was too high was what you 

called your common sense. 

A. No. I was trying to reflect the figures they 

gave me and my way of thinking. 

~vell, you didn • t hava the Gibson Survey, did 

you? 

A. I knew about what the Consumer Price Index 

was doing. 

Oti1er than tile Consumer Price Index you 

t~stified, did you not, yesterday that the basis for your 

detenlination that the co~pensation was reasonably excessive 

was your co;·nrnon sense ; is n ' t that true? 

r... Yes. 

~ Now, in fact, concerning this Gibson Survey, 

that v1as just one i tern among a whole bunch of i terns that !-1r. 

Leonard Oden brought to your attention, is it not, in his letter 
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of August tile 29th, and I nsk you to take a look .:tt it before you 

2 ans'IJC~r. 

3 A. Yes, that•s right. 

4 Q. 1l.S a ;natter of fact, at the time he gave you 

5 the Gibson Survey he also told you-all -- this is all after the 

6 ussessment, no\'17, right? 

7 1~. Yes. 

8 Q. he also told you-all about the Hay Associates 

9 report, did he not? 

10 l-i. Yes. 

II Q. lie also told you about the Hay Associates 

12 determinations of reasonable salary? 

13 Yes. 

14 Q. l"l.nd he also told you, did he not, about the 

IS fact that Internal Revenue, according to his paragraph in this 

16 report, two previous audits had not contested salaries, told you 

17 that, too, didn't he? 

18 :~. No. 

19 Q. Didn't he? t·lhat did he tell you right there 

2o in that paragraph? 

21 A. Hell, that proved to be a fnlse statement, 

22 didn't it? 

23 
Q. Not ultimately, sir. Did he tell you that at 

24 that time? Is it there? 

-· 
25 

Yes. 
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later d sclosed that statement lltJS not true:? 

2 THE UITNESS: According to 

3 yes. 

4 information, all 

5 right. 

6 

7 

8 Q. You have since learned, in fact in this 

9 courtroom, IRS did not assess on ti1ose salaries? 

10 I think I was led to believe there \-tas an 

11 assessment still pending, but I found out in this court it wasn•t. 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. You found out that it was not? 

A. Right. 

THE COURT: I think \'le have a question of 

semantics, gentlemen. 

l·1R. LUSTIG: I thinJ~ so. 

Tlig COURT: There's been a question raised that s 

bean under discussion, but it's apparently been 

resolved. Is that what the evidence was? 

~!P-.. LUSTIG: Yes, and the evidence was Internal 

Revenue found they \'lere reasonable salaries and not 

excessive for the 1 75-'76 year. 

TilE COURT: And it did not make an adjustment? 

LUSTIG: Righ·t. 

COURT: You told me that happened how long 
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ugo, very recently? 

2 HR. LUSTIG: January. Yes, it \-tas in • 79. 

3 THE COURT: You said something yesterday when 

4 the trial started, you said someti1ing had happened 

5 Honclay, but I have forgotten \\'hat it was. 

6 I i•iR. LUS'l'IG: That's \'lhere Virginia accepted 

7 the Internal Revenue ruling. 

8 '!'HE COURT: For income tax purposes? 

9 MR. LUSTIG: Yes. 

10 THE COURT: They accepted what Internal Revenue 

II did back in January?~ 

12 I .. 1R. LUSTIG: Yes. 

13 THE COURT: All right. 

14 

IS BY MR. LUSTIG: 

16 Now, I further understand from testirnony that 

17 we have had that it was not until February of 1973 that you, as 

IS an auditor, \'iere first given the formula for rate of return that 

19 was going to be used and the percentage of rate of return ti1at 

20 was going to be used by D~iV in these cases; is that true? 

21 A. I believe so. 

22 Q. You believe so. All right. Now, I would like 

23 to know between the middle of 1976 up until February of 1978 what 

24 formula was D!·lV using and '\.vhat rate of return was DHV using in 

25 auditing these taxicab companies? 
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A. Host of the people that were submitting for 

2 refunds were showing deficits and -v1hen I went out and did the 

3 audits, the deficits were found to be as they were stated and 

4 the question of the nine percent didn't come up on any other of 

s the companies. They were all showing deficits. 

6 Q. You would agree this whole formula and everythi rlg 

7 else came up not until 1978? 

8 A. It came up in 1976, didn't it? 

9 Q. Hell, the formula, you didn't use a formula 

10 you said until it came to your attention to use one in 1978. 

II A. I had no occgsion to use it·up to that time. 

12 Q. As a matter of fact, the DMV didn't even have 

13 a fonnula, did they? 

14 A. ·It \"las in the file of Blue and vlhi te, the 

1 s Pulaski file. 

16 Q. That's not my question. Did they have a 

17 forrr.ula to use? 

IS A. Yes. He \'lere using that nine percent formula, 

19 but it just wasn't necessary to use it. This was the first time 

20 it came up so, therefore, we dug into the Blue and White and 

21 came up with a formula again. Everybody was showing a deficit. 

22 That's where you carne up with it. You have 

23 learned, have you not, the formula '\l]as actually not a court 

24 formula, but it was just something that \'las mentioned in a 

-· 
25 out-of-court settlement? 
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1\. Hell, it \vas a formula t11at had been requestea 

2 from the State Corporation Commission, too. 

3 Q. The State Corporation Commission had requested 

4 it? 

5 No. l·le requested it from them. We were lookin ~ 

6 for a guideline. 

7 Q. Well, you were here in this courtroom previousl1. 

8 Did you hear Hr. Perks say he didn't get that fornula from the 

9 State Corporation Co~~ission? 

10 A. No, Ur. Perks didn 1 t say that. You are 

11 questioning me did I hear Mr. Perks say that? 

12 Q. Excuse me. Not Hr. Perlcs, Mr. Burrell. Did 

13 you hear !\ir. Burrell say he's the one who made up this formula 

14 in February of '78 and he didn't get it from the State Corporation 

IS Couunission? 

16 A. Well, \'le did make the formula \ve are using 

17 novt, but \'lc used as a guide a formula that \~te had previously had 

18 in the other one, the Blue and Nhite case. 

19 Q. Hr. Flaskas, do I understand that in your 

20 
opinion, considering your experience and background, that you do 

21 
not believe that the last six-montl1 statement for the last six 

22 
months in 1976 filed by Black and White was done in accordance 

23 
with generally accepted accounting priciples, as has been testifie~ 

24 
to by Mr. McPhillips? 

25 
A. From lilY findings I \vould say no. 
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that that's not the whole problem, there's more than 

2 at Mr. McPhillips' finan~ial examination was 

3 audit; is that what you are saying? 

4 

5 
Q. how much 

6 an.d Mr. McPhillips? 

7 
A. Well, has no figures. He's 

8 accepting the figures of On the items I did, I 

9 have figures. 

10 to inquire 

II White put 

12 in year, too, 

13 that he did not. 

14 THE COURT: That's what 

IS MR. LUSTIG: Right. 

16 

17 BY THE COURT: 

18 Q. Now, let's take this item here, P-16, which is 

19 the six months, second half of 1976. Now, Mr. McPhillips, if 

20 I understand him correctly, that if he agreed with your adjustment 

21 to divide the pension expense, salaries and group insurance, gas 

22 tax refund and all that on a fifty-fifty basis, that's half in 

23 the first half of the year and the other half in the second half 

24 of the year, that he \~ou.ld still come up with an operating deficit 

25 of and that if he took off the as tax refund ave 
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him an operating deficit or loss, I suppose, of $24,995. Now, 

... _,,I 2 have you seen this accounting? 

3 ~ Yes, sir. 

4 ~ Would you agree with this or not? 

5 A. Not witi1 ti1e insurance figure. I agreed with 

6 the 

7 THE COURT: Gentlemen, it seems to me we have 

8 got several issues in this case. There are about four 

9 or five different issues, but one of them is was there 

10 an operating loss in the second half of 1976. 

II MR. LUSTIG: Yes. 

12 THE COURT: Do we agree on that? 

13 MR. LUSTIG: Yes, sir. ._, 
14 .MR. FAHY: That • s one of the several issues. 

IS 

16 BY THE COURT : 

17 Q. One of the several issues. 

18 Now, even if they make the adjustments as you 

19 suggested, do you contend that there was not a loss in the second 

20 half, that there 't-Tas a profit; is that your position? 

21 A. ~vhen \'le take into consideration the salaries, 

22 yes. 

23 Oh, you mean excessiveness of the salaries? 

24 
A. Yes. 

-· 
25 Q. Oh, I see. Well, let's leave that aside. The 
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salar~es were paid, I assume, and let's don't get into the questio~ 

2 of reasonableness. Let's just talk about the question of allocati::>n. 

3 A. Okay. 

4 ~ The allocating whatever it was, salaries, 

5 pension, insurance, gas tax refund, so forth. If we accept the 

6 salaries as they were, even making these allocations as Mr. 

7 Phillips has worked up on P-16 you have still got a loss, haven't 

8 you? 

9 A. Perhaps. At this point I can•t say. 

10 Q. Let's take this chjcken and the egg question 

11 which has been discussed by sev~ral people. If you are not 

12 entitled to a gas tax refund because you can't show any necessity 

13 for it, should it be shown as an income item? In other \'lords, 

14 when we look at the.statute the question of whether there was an 

15 operating deficit for six months, do you determine that deficit 

16 before or after the company received the gas tax refund? This is 

17 a little confusing to me. 

18 A. We allow the gas tax refund to be taken in as 

19 income or to be deducted from the gasoline expense. Now, I was 

20 told that it was deducted from gasoline expense and that the net 

21 
figure for gasoline expense was compensating for any refunds that 

22 
they are due. 

23 
Well, it's a little confusing to me if you have 

24 got let's assume ti1at you have got a loss, operating deficit, 

~ut then you put the ga~ tax money, which is a subsidy, in and 
25 
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that converts your loss into a profit. Have you had a profitable 

2 year or have you had a losing period? 

3 Well, I think that this whole system when the 

4 idea is you go into a bad period and you are due the refunds, then 

5 you are getting the refunds at a later date than the bad period 

6 you had. Now, you are in a bad period but you are getting the 

7 refunds, so because of these refunds you have a profit. If you 

8 have a profit, then you are not due for the refund at a later date, 

9 so this thing just goes on like that. 

10 So what you are saying is if the refund pulls 

II you out of a deficit and pulls you up to a profitable situation, 

12 then you are not entitled to the refund next time, for the next 

13 two years or what have you over the next 29 months? 

14 ·Providing everything else is okay, yes. 

IS Q. Now, what is the basis, and I am looking at 

16 P-15 which Mr. McPhillips prepared after his conference with you, 

17 DHV proposed adjustments, excessive salaries $13,000 for six 

18 months. Now, did you ever agree with him or discuss with him the 

19 salaries should be reduced to about $26,000 for the year '76? 

20 A. No. I don't recall that figure at all. 

21 Q. Now, what's your answer to this chart? Have 

22 you had a chance to examine the chart? 

23 A. No, sir. 

24 Q. Take a look at it. You heard the testimony. 

25 It's got some figures on there, and he endeavors to prove the 
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operating income which fluctuated a great deal and that the rate 

2 of return \-las well under nine percent most of the time, and that 

3 it was actually under fourteen percent in all except one point 

4 there where it hit it. Then if you leave out the gas tax refund, 

s it's even furti1er below the nine percent level. 

6 Am I stating it right, Mr. Lustig? 

7 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. LUSTIG: Yes, sir. 

THE WITNESS: I would have to study this chart 

before I could give you any answer. 

THE COURT: Well, take a look at it. That's 

Mr. Lieland's chart. 

THE WITNESS: Well, to begin with I would \-lant 

to know what he --

THE COURT: I. just want to know if you have any 

criticism of it, or if you can accept it or if you 

believe it. 

THE WITNESS: I would want to kno\-1 what he call~ 

return on investment. 

MR. LUSTIG: That's the D~W formula. It says 

so right ~~ere, using your formula. 

THE WITNESS: The Dr-:tV formula has been discus sec 

a lot today,but it's the most liberal you can possibly 

find anywhere. It sho\'TS a return on assets where: the· .. ·. 

'-llay I understan•l it if you are going to use this as 

one of your rna.in arguments, that the return should be 
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on stockholders' equity. 

2 1-lR. LUSTIG: We are using Di'1V' s formula, the 

3 very formula that you qualify or disqualify --

4 THE COURT: Who are? 

5 MR. LUSTIG: People are. 

6 THE COURT: I am examining him right now. You 

7 can sit down. You can come back if you want to. 

8 MR. LUSTIG: Yes, sir. 

9 

I 0 BY T.HE COURT: 

II Q. Just take a ~ook at this ch-art, Mr. Flaskas, 

12 and tell me if you can agree with it, or where you don't agree 

13 with it or where he's in error • 

14 A. . ttlell, if we are going to talk about nine 

IS percent, I think it's in error because you are using, even though 

16 it's the DNV formula, this DMV formula was taken into consideratio~ 

17 of a company that is losing rnone·y and they are entitled to make 

18 nine percent before we give them back tax funds that they collecte~ 

19 from other people in the form of taxi fares, so in reality what 

20 they are doing is they have an investment in this company and 

21 that fact hasn't been brought out what that investrr.ent was, but 

22 a return on that investment, let's assume that it's $10,000, 

23 then you have got an item up here you made $19,000. tfl1at was the 

24 return on $10,000, $19,000 on a $10,000 investment. In the 

25 
meantime --
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~ How about retained earnings? I noticed in 

2 these financial statements very substantial earnings. Suppose 

3 the owners keep plowing back into it retained earnings to buy 

4 more taxicabs, to expand their operation. Doesn•t that become 

5 more of the investment? 

6 A. Then he doesn't need tax money to keep going, 

7 because ti1ose are undistributed profits. They are talking 

8 about bad years. Well, where did all these retained earnings come 
·-._ ... 

9 from? I mean, you have got a $10,000 investment. You have got 

IO $155,000 worth of retained earnings. They came from somewhere. 

II This is a struggling company tha.t needs to get ·their tax back 

12 in order to survive? 
., 

13 Q. Let me ask you this • Let me ask the 

14 question this '\'lay, and I am just. groping around here for some 

IS help. Senator Michael in his testimony _talks ·about the 

16 legislative intent to meet these transportation problems, the 

17 need for mass transportation. He says that looking ahead from 

18 projections that cab companies would be in trouble and they 

19 wanted to alleviate the burden. 1-Ir. Williams talks about it 

20 as a transfusion to avoid bankruptcies of cab companies and 

21 describes it as a sick industry or a faltering 

22 indus try. 

23 Now, you have had the occasion to deal with 

24 these cab companies. Is this cab company different than other 

25 ones throughout th·.:: state? 
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A. I found it to be in very healthy condition, 

2 that the owners of the company were reaping very good returns on 

3 their investment as. well as in the work that they were doing. 

4 Q. How about the other cab companies throughout· 

s the state, were they about the same, or worse off or better off? 

6 A. Collectively they were much worse off. 

7 Q. Well, l-iould you say that this was one. of the 

a most financially sound cab companies in the State of Virginia? 

9 1\. From those I looked at, yes. 

10 Q. Do you agree with the accountants who testified 

II that this business is a fluctua~ing business, an unstable business~ 

12 A. I believe that like any other business, that 

13 the cab company if it's well managed, well run and funds are 

14 utilized as they should be utilized, that it would be a viable 

15 business. 

16 Let me ask you this. From your studies and 

17 your audits would you say that the taxicab companies of Norfolk 

18 are subject to more fluctuation because of the Navy and the 

19 Atlantic Fleet being in or not and so-forth, that it•s in any 

more of a fluctuating situation than the cab companies in other 
20 

21 
parts of the state where the population is more stable? 

22 
A. I would say this would be a plus. 

23 
Q. A plus? 

24 
A. Because you have a population here that uses 

the taxicab service and any other people that are here, and I 
25 
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understand that the military is not considered as part of the 

2 population of Norfolk. 

3 Q. Well, I don't know whether they are or not, 

4 but they ride cabs an at·1ful lot. 

5 1\. Yes. 

6 Q. But the point was made earlier when the fleet 

7 is in and when the fleet is·out, whether we are having a war or 

8 not, or police action that affects the presence of Navy personnel 

9 in the area, which probably affects the profits and the revenues 

10 of the cab companies. Nol'l, what I am asking is does this make 

II the Norfolk companies different~frorn the companies in a place, 

12 say, like Richmond l~here there • s a much more stable population? 

13 A. Yes, definitely. 

14 THE COURT: A;ll right. Anything else? 

IS MR. LUSTIG: Yes, sir. 

16 

17 BY MR. LUSTIG : 

18 Q. You stated, did you not, in your report, P-5, 

19 "It was further found that the annual report also disqualified 

20 because it was a profitable year in excess of nine percent 

21 allowed." Did you not say that? 

22 A. Is that for '77? 

23 Q. For 1 76. 

24 A. Yes. 

25 Q. Isn•t that correct? 
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H. \WJ.tness noddea heaa affirmatively.) 

2 Q. For 1976? 

3 A. (l'li tness nodded head affirmatively.) 

4 Q. The nine percent you are referring to, I take 

5 it, is the nine percent we have been talking about under the or~ 

6 formula; isn't that correct? 

7 
A. Yes. 

8 
Q. That is the formula that you used, is it not? 

9 
A. It was one point in determining this. 

10 Q. In determining the question of nine percent 

II 
did you use any formula other than the DMV for,mula? 

12 
A. No. That's the only formula I used. 

13 
That's the only formula you used to get to the 

nine percent? 
14 

All right. Now, with reference to the Judge's 

questions concerning this chart you see a line here that says 
IS 

return on investment. Using the DMV nine percent formula, you 
16 

see a return on investment on the. DMV formula only looking at 
17 

fourteen percent, okay? 
18 

A. Urn-hum. 
19 

20 
Do you not acknowledge that if you took out the 

tax refunds that \vere paid for the years '75, or for '76, or for 
21 

'77 or for a part of '78, that if you took those out, using your 
22 

bwn DMV formula, the only one that you use, that the rate of return 
23 

~auld in all instances be less than nine percent? Do you disagree 
24 

vith that figure? 
25 
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1\. 'I1hat one isolated thing, yes. 

2 Q. You disagree with that figure? 

3 A. No, that one isolated --
4 Q. That is the question. 

5 A. Exhibit 

6 Q. That is the question I am asking you and the · 

7 only question I am asking you. 

8 Hould it be below the nine percent· always, you 

9 mean? 

10 . Q. In Black and White's case, in this case, if 

11 you took away what you are in effect seeking to take away, the 

12 1977 refund that was paid, all right, or if you took away the 

13 1976 refund that was paid, that the rate of return using DMV's 

14 formula would be less than nine percent. You agree. \'lith that? 

IS A. I wouldn't take it away from the net profit. 

16 Q. I didn't ask you whether you would. I said 

17 do you find that if it was taken a\t~ay, and assume now it has 

18 been taken away, that it results in net profit or loss less than 

19 nine percent using the Dl~ formula? 

20 A. No. 

21 ~ You don't argue that? 

22 A. ~le still haven't resolved the other --

23 ~ I have not asked you anything else about that, 

24 Nr. Flaskas. All I am trying to do is get you to give me a 

25 
responsive ans,...,er. 
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A. Ask me one more time, okay? 

\~ 2 THE COURT: Don't fuss at Mr. Flask as. I am 

3 not sure I understand you either. Just make your 

4 question simple, then Mr. Flask as can answer it and 

5 I can understand him. 

6 l·1R. LUSTIG: Okay. 

7 

8 BY MR. LUSTIG: 

9 Q. They had a certain net income upon which you 

10 figured whether they paid nine percent or not for 1976. 

I I You are talk;ng about personal income or 

12 corporation income? 

13 Q. We are talking about corporation income, Nr. 

14 Flaskas. Let's look at your ch~rt on P-5. You took nine percent, 

IS did you not, using the DMV formula? 

16 A. Yes. 

11 o. ~~d you found· the amount allowed before interes~ 

18 'f.tTas $27,777. 

19 A. That's right. 

20 Q. Isn't that right? 

21 A. Urn-hum. 

22 Q. You then looked at their own reports and you 

23 found that instead they had made slightly more than $2800 above 

24 that figure; isn't that right? 

25 A. Yes. 
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~ And then they had made $2800 above the figure 

2 of nine percent, which would make it somewhere around 9.6 percent. 

3 You said they are not qualified; isn't that right? 

4 1\. Yes. 

5 Q. Now, if you take that very same year, all 

6 right, and you take out the gas tax of the income which is where 

7 it's put in, and you take out and then you figure out what their 

8 rate of return is, you come up with something of necessity less 

9 than nine percent, don't you? 

10 1\. Yes. 

II 1-iR. LUSTIG: That's what I thought. 

12 THE COURT: Mr. Lustig, you don't have 

13 Flaskas. 

14 THE liiTNESS: 

IS 

16 BY THE COURT : 

17 Q. Oh, You are only 

18 three feet from him. 

19 Mr. you another question. 

20 Maybe you can in simple why when you figured 

21 your return you a interest paid. Now, an see that interes 

22 paid is an of doing business. 

23 Yes, sir. 

24 Q. And you deduct it from your earnings 

-· 
25 income, right? 
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l1.nything else? 

2 

3 BY MR. LUSTIG: 

4 Q. Hr. Flaskas, and I will try to speak in a more 

s dorsal tone, did I understand you to say the DMV formula for the 

6 nine percent is a formula for companies earning money by your 

7 philosophy? 

8 1\. No, I don't think I said it exactly that way. 

9 Q. I think you did. If you did, would. you be in 

10 error? 

II A. Would I be in error? 

12 Q. Yes, if you had just said to the Judge before 

13 that this formula was a formula for a company earning money. 

14 ivould that have been in error? 

IS A. Yes. 

16 MR. LUSTIG: I have no further questions. 

17 NR. FlJIY: I 

18 

19 

20 

21 

22 

23 
JOSEPH B. BURP~LL, recalled as on 

24 
of the defendant, being previously S'\tlO 

25 
re-examined and testified further as follows: 
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DY MR. FAHY: 

2 Q. What \-las the purpose of the comment section? 

3 A. The purpose of the comment section is to 

4 highlight pertinent points concerning the assessment that the 

s auditor wished to bring out to his discretion. 

6 Q. Well, in your administration of that Fuels 

7 Tax Departreent was it the procedure of your department to, in 

s fact, set forth in detail every pertinent piece of information 

9 in that comment section? 

10 A. No. 

II o. All right. Directing your ~ttention to 

12 so-called nine percent return on investment 

13 have already defined or someone 

14 formula. Nhat that 

IS guideline? 

16 A. was to be used 

17 in the determination of the payment of the 

18 refund a taxicab company. In 

19 attempting formula as a ~. . ... 

20 tool. 

21 

22 the formula? 

23 MR. FAHY: This is the formula, 

24 

25 
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FAHY: 

.,../ 2 Now, in your development of that 

3 you formulas 

4 A. 

5 Q. And 

6 settle on? 

7 A. ultimately 

8 decided 

9 proven to be useful over the years, 

10 pertinent to the needs of a particular 

II Q. All right. Are you familiar with the term 

12 return on stockholders' equity? 
• 

13 A. Yes, sir. 

14 Q. What does that signify? 

IS A. That's a measure of the return on a portion of 

16 a capital provided by stockholders and through retained earnings. 

17 Q. Does that translate into a formula? 

18 1\. Yes. 

19 ~ All right. What are the components of that 

20 formula? 

21 r.1.R. LUSTIG : If Your Honor 

22 

23 
only have one 

24 
relevancy 

..._,· 

25 
of a ne\-t formula that he's talking about. 
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THE COURT: I don 1 t kno\·1. Go abe ad. 

3 

4 question? 

5 

6 BY MR. FAHY: 

7 I am not·sure I remember what it 

8 \ihat the components of that formula are. 

9 A. The components ttlould be net income divided by 

10 equity. 

I I 

12 

" 
13 What is stockholders' equity? Is 

14 they for the business 

IS that what it's 

16 A. stockhold rs 

17 originally put into the 

18 Q. lvhat if has gone up through 

·~ 19 retained earnings? 

20 A. not be It's ordinarily 

21 not reflected. 

22 Don 1 t you have to look at the in 

23 ockholders 1 ·interest. ·is tt.'orth today 

24 got to that point? vlhen you look at a return, 

25 what they paid ten, twenty, thirty years ago. You 
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NR. LUSTIG: Thank you. 

2 

3 

4 Q. All right. Mr. Burrell have you ever seen 

s the documents I just handed you? 

6 A. Yes, sir. 

7 All right. What are they? 

8 They are worksheets that I prepared myself. 

9 Q. All right. Directing your attention to the 

10 first of those sheets, if you would, go through it and explain 

11 what you have done. 

12 A. The first \-Torksheet is the computation of 

13 return on assets and return on stockholders' equity for each of 

14 the two years respectively ending in December 31st, '76, December 

IS 31st, '77. 

16 Q. All right. And what figure did you 

17 assets for Black and ~·7hi te Cars 

18 point one percent. 

19 Q. equity return for 

20 that year? 

21 1\. 

22 
t"lhat' s question? 

23 
FAHY: Pardon me? 

24 
THE COURT: l~hat was the 

25 
!1R. FAHY: The last question \.,as \-that 
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1e arr~ved at for return of stockholders• equ~ty for 

2 the year 1976. 

3 THE COURT: •seventy-six. 

4 stockholders' equity? 

5 FAHY: He has, Your 

6 it l-Ias origina 

7 investment 

8 ~1R. 

9 

10 

II BY l4R. FAHY: 

12 Q. What get for that? 

13 Twenty point eight percent. 

14 And, I take it, on 

IS indicated the figures for 1977; is that correct? 

16 A. That's correct. 

17 
Q. All right. Now, have you calculated the same 

18 returns, that is, return on assets and return on stockholders' 

19 
equity for the same years, but using certain assumptions? 

20 
1\. Yes. 

21 
Q. All right. And what were ti1ose assumptions? 

22 
Those assumptions were basically two, the 

23 
removal of the amount of refund for the fuels tax refund, deleting 

24 
that and adding into the calculation a differential betto~een the 

amount paid to ~1r. Leonard Oden and Z.1r. Louis Oden as salaries, 
25 
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the d~fferent~al between the f~gure actual 

2 liable with the assumptions of the Gibson Inflator factor. 

3 Q. All right. Let me see if I may restate that, 

4 but you correct me if I am wrong. Are you saying that you backed 

s out of this set of figures on page one not only the refu~d money 

6 that was actually paid, but also an amount of compensation 

7 determined to be excessive by Mr. Flaskas• exhibit; is that 

8 correct? 

9 A. Yes. 

10 Okay. And with those assumptions wh~t figure 

II up with for return on assets for the year 197C? 

12 Those assumptions I came up with 

13 All right. Then the next year, return 

14 on assets? 

IS A. point nine 

16 THE what way, now? 

17 MR. things. 

18 Back paid to Black and White by 

19 DMV as and as an exhibit the 

20 
dollar figure for Then we make another 

21 

22 
THE COURT: Back out the refund, and what was 

23 
other adjustment? 

the 
24 

MR. FAHY: The other adjustment is 

25 
amount of money paid as compensation to Leonard and 
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better job also defining those specifications, and to my 

2 thinking generally it is much better legislation. 

3 Well, you realize 

4 the '79 law is that it took out 

5 financial , ; isn't that true? 

6 A. basically correct 

7 Q. have made, so it, 

s in effect, said to all the regardless of your 

9 financial condition or your you are going to get 

IO this return; isn't 

II correc;t. 

12 Q. that that obviously, 

13 because that's more in line with the 

14 n as stated by the tes.timony you what 

IS 

16 A. I stated yesterday that's correct. 

17 Q. Yes, sir, good. Take a look at this chart, 

IS P-19, if you \"ould. You have heard us talk about it with ~lr. 

19 Flaskas and everything. You see the figure showing and 

20 representing net income taken from the reports of the company? 

21 A. Yes, sir. 

22 You wouldn't find any fault with that, would 

23 you, if taken from the report of the company and so testified to? 

24 A. No. 

25 Q. All right. You see this figure here which show 
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\-lhat the net income would be if you just took out of net income, 

2 and that's ~1e blue line, the gas tax refund? 

3 
Yes. 

4 
You wouldn't find any fault with that, would 

5 you? 

6 A. Not with those assumptions, no. 

7 Q. With those assumptions, all right. You also 

8 see the nine percent line, rate of return on your DMV Burrell 

9 formula? 

10 A. Yes, sir. 

II 
Q. You \'louldn' t. find any fault· with that if that 

12 had been properly done according to your formula; is that correct? 

13 A. That's correct. 

14 Q. And, I take it, you would not have any fault 

IS with the fact that taking out the gas tax refunds in these various 

16 years would in all instances for all these various years bring it, 

17 it being the rate of return, belo\'1 the nine percent under the 

IS DMV fonnula? 

19 1\. That's correct~ with those set of assumptions. 

20 Q. With those set of assumptions, correct. 

21 

22 BY TilE COURT: 

23 ~ 

25 Q. 
't? What was your disagreement with 1 • 
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1\. Hy disagreement is there should be a line 

. 2 of salaries added back in. 

3 How is that again? 

4 A. There should be a line equity 

s on the net income that are 

6 contested. 

7 I see. 

a too high? 

9 A. 

10 (>. those 20 or 

II and you p~t that back into it 

12 those lines well up above the nine and fourteen 

13 what you are saying? 

14 A. Yes, sir, that's correct. 

IS Q. Now, assuming that the salaries are not 

16 excessive and are proper, then would you have any objection to it? 

17 A. No, sir. 

18 Q. I see. So that's really \'lhat it boils down to. 

19 It· really boils down to in your mind the question of whether these 

20 salaries are completely out of line and are excessive? 

21 A. I think in my opinion, sir, that's the major 

issue. 
22 lr-=-------------------------------------------------------------------~ 
23 

Thank you. 

24 

25 
THE COURT: All right. You 
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mind. 

2 We have been in b~e case and 

3 on 

4 so we have all spent 

5 the parties 

6 would like a decision, 

7 to try to conclude it today. 

8 Now, first, the legislative intent is quite 

9 clear. It was to extend the same assistance to the 

10 taxicab companies that had previously been given to the 

II privately O\~ed bus companies, as Mr. Carrington 

12 vlilliams stated, l'lho was in the legislature at the 

13 time. This legislation was passed •. He described it 

14 as a transfusion or a subsidy to a faltering industry. 

IS It was described, the taxicab business \V'as described 

16 as a sick business throughout the country and 

17 particularly in Virginia, and as Senator Michael said, 

18 they had looked M1ead and saw that these problems of 

19 mass transportation were coming and that perhaps our.:"···:·· 

20 state was not ready for it and that they had to do 

21 whatever they could to help the bus companies and the 

22 taxicab companies. With that very helpful testimony 

23 as to the legislative background, I feel that the 

24 legislation must be liberally construed. 

-
25 No\-1, to indicate further the legislative intent 
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at the time it \'las passed in 1974 we see that the 

2 legislature subsequently extended the legislation. 

3 It was first for only one year, and then they removed 

4 that limitation and made it permanent. Then in 1979 

5 they eliminated this proviso that's giving us the 

6 trouble today and the law now provides that the refund 

7 is automatic, assuming the company can prove they have 

8 used the fuel, and the legislature eliminated the 

9 requirement that the refund must be shown to be 

10 necessary to the continued operation of the company. 

II ~1r. Burrell stated quite candidly that the 

12 former la\\] had given his department a lot of trouble. 

13 It's perfectly obvious it's cost a lot of money to 

14 the state both in its. audits and in litigation such as 

IS this case and that he approved of the change, which now 

16 makes it somewhat simpler and the refund of the fuel 

17 tax is more or less automatic. The legislature acted 

18 wisely to remove this proviso and perhaps this will 

19 eliminate further litigation such as we have here. 

20 Now, the burden imposed upon the Court is very 

21 difficult to determine, first, the economic health of 

22 a coiPpany and whether it is after continuing in busines.~ 

23 and \-rhether the refund is necessary, and also whether 

24 ~'1e salaries are in excess of what is reasonable and 

25 proper and then the further question of whether there 
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\vas an operating deficit for the second half of 

2 1976. So it seems to me the Court has really three 

3 questions, each one bearing somewhat on the other. 

4 Now, first, the burden of proof is on the 

5 petitioner. The assessment is prima facie correct, 

6 and not only is that the general law, but it's in 

7 this legislation. The burden is upon the petitioner 

8 to prove that it is not in accordance with law, or 

9 to put it another 'ITay the burden is on the taxpayer, 

10 petitioner in this case, to show the assessment is 

II erroneous. 

12 Now, my first decision I am satisfied there's 

13 a lot of evidence both \•rays, and there's a great deal 

14 here of proper rate ~f return, semantics and meaning 

IS of terms, but I am satisfied that this company operateo 

16 at a deficit the second half of 1976. Even if there 

17 is an adjustment of salaries and even if there is not 

IS to the extent suggested by Dr.lV, but even if the 

19 allocations are changed there's still a deficit, and 

20 I am impressed by the chart and the testimony of 

21 I4r. Lieland. I think it's most helpful and sho'\'rs the 

22 level of return both with and without the fuel tax 

23 refund, so with that finding there is a prima facie 

•24 evidence of necessity. 
·_./ 

25 No\-v, I believe that the nine percent figure is 
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one point of dispute, and I think that it is 

2 unrealistic and is entirely too lo\·1 for a small local 

3 firm of this type. There's some evidence DMV plucked 

4 the nine percent f.~gure out of the air, but regardless 

5 of where it came from everybody knows in this day and 

6 time of inflationary figures and high interest rates, 

7 and people can buy government bonds or high quality 

8 bonds and stocks that will pay, that will return that 

9 kind of figure or higher, and in a risky business, a 

10 fluctuating business you certainly expect to get a 

II much higher return. _Now, I can't say whether it's 

12 twenty percent, twenty-five percent or thirty percent, 

13 but I was impressed with the testimony of Dr. 

14 Johnston along that line. 

IS This is a cyclical business. It is fluctuated 

16 with the presence of the u.s. Navy in Norfolk. Whether 

17 the fleet is in or out, or whether the military has 

18 expanded or retracted affects the whole economy of 

19 Norfolk and particularly the taxicab business. I 

20 thinJ~ this is obvious. 

21 .Ivlr. Lie land's chart .is very interesting. Some 

22 of ~~e defendant's witnesses disagree with it, but it•s 

23 
more or less accurate and I have to accept it. Mr. 

24 
Burrell says that he's forced to accept it aside from 

25 
the issue that the salaries \'Tere too high. 
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No\'T, the Division of Motor Vehicles has 

2 obviously had its hands full with these audits and 

3 all these taxicab companies, and I am not going to 

4 criticize them. I kno\-1 that they have to operate withi~ 

5 a tight budget and perhaps they haven't had the 

6 personnel and the resources to follow ·up on these things 

7 but it does bother me somewhat that they come back with 

8 an audit, and regulations and instructions a 

9 year-and-a-half after the -- l'lell, over a year after 

10 tl1e second half of 1976. 

II The instructions prior to that time were very 

12 skimpy, and, of course, Mr. Lustig has argued that the 

13 instructions tvhich we have here, paragraph eight of 

14 EJmibit P-4, says that you either prove necessity or 

IS the cab company must prove a deficit for six months. 

16 The inference is that if you prove one or the other, 

17 that that 1 s sufficient. tvell, I am not so sure that 

18 it is sufficient, but that certainly would be the 

19 impression that those instructions would give. 

20 In any event, the law.is broad. It might even 

21 be described as very loosely drav-1n legislation that 

22 leaves much to the imagination and interpretation, and 

23 the Division of f.lotor Vehicles has had to struggle with 

24 it and I have had to struggle \'lith it today. I am 
._./ 

25 pleased, and I think we are all pleased that the provis> 
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has been elirnin~ted and in the future we will not have 

2 to deal with these issues, that the refund of the 

3 fuel tax is going to be automatic. 

4 One thing that interested me, as shown in this 

5 letter, Exhibit P-11. l~r. Burrell adrni ts that Andrews 

6 had researched the matter and he could not find any 

7 guidelines as to reasonable salaries for taxicab 

8 operations, and apparently they were pretty much in the 

9 dark as to what was a reasonable salary. Now, that 

10 brings us to an issue of salaries. Mr. Burrell admits 

II that that is the real objection that he had, that the 

12 salaries paid to Louis Oden and Leonard Oden are 

13 siwply too high under the circumstances and that if 

14 those salaries \'1ere cut back to some more realistic 

IS figure, that the earnings of the company would be 

16 heal thy. ~7ell, the Court is not in the position to 

17 say under this eviden·ce that those salaries are 

18 excessive. No\'1, they seem a little high to me. Maybe 

19 I don't shock as easily as Mr. Flaskas, but under the 

20 evidence before me I cannot say that they are excessive. 

21 No\-1, it is interesting that the Internal Revenue 

22 Service and the Cornmonweal~1 of Virginia for income 

23 
tax purposes have accepted those salaries, having 

24 objected to them originally and having audits, and 

25 
conferences and investigation and they have now dropped 
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their investigations, or their objections, but that 

2 is not binding on this court in this matter, of course, 

3 but it is persuasive. 

4 I was very impressed by the testimony of 

5 .Hr. McCarthay from Hay Associates. I recognize that 

6 he is talking about the national scene and salaries 

7 probably tend to be much higher in Philadelphia and 

8 large cities than they are in Norfolk, but still his 

9 studies were very interesting and these salaries for 

10 a company of this size of a community like Norfolk 

II according to his testimony were not.unduly high or 

12 out of line. No\>1, he did give a figure that f.lr. Fahy 

13 mentioned, but he also said ti1at the range was, I 

14 think he said, t\ienty-five to eighty-five thousand 

IS dollars a year. Let me get that right. The witnesses 

16 for the Division of Motor Vehicles simply have a 

17 gut feeling or an off~the·Mcuff opinion that the salarie~ 

18 are too high, but they have no real basis for this, 

19 admitting that their research did not help them any on 

20 
this and admitted that they were not able to obtain 

21 
any average salaries, and I feel L~at I must give some 

22 
weight to testimony of 1'-ir. McCarthey, although I don't 

23 
agree with all his figures either. 

24 
The company has been successful. It is 

25 
efficiently operated. It is the third or fourth largest 
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that has been audi tee~, and al thoush it has had a 

2 shaky past and the salaries were quite lou five or 

3 six years ago, that company does seem to be doing very 

4 \vell now and perha.ps that salary range in view of the 

5 history of the company and the difficult times they 

6 have had in the past, perhaps those salaries are 

7 justified. An~tay, as I said a moment ago, I ~n not 

8 in a position to say the salaries are excessive. 

9 The only issue in this case is the refund 

10 necessary for the continued provision of services, and 

II ti1e petitioner is en~itled to a prima facie evidence 

12 of such a necessity! In summary, I reiterate that 

13 the legislation is broad and to be liberally construed. 

14 Its objectives are obvious. The refunds are intended 

IS to be promptly paid through a simple procedure, which 

16 was done. The petitioner is entitled to a presumption 

17 of necessity or pri~a facie evidence of necessity 

18 because of the deficit for the second half of 1976, 

19 and I find the refund is necessary to the economic 

20 health of the conpany tv-hich may very t'lell detennine the 

21 continued existence of service and is in the public 

22 interest, so, therefore, I \·Till grant the petition and 

23 overrule the assessment and order that the petitioner 

24 is entitled to the refund. 

. _.,_ 
... !P~ 1:.~ ons , gentlemen? 25 -.... .. 
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Exhibit P-1 
CRANE· SNEAD & ASSbCIATES, INC. 

COURT REPORTERS 

l108 EAST MAIN STREET 

RICtiMONO, VIRGINIA 

PHONE. 648.2801 

3 

MR. LUSTIG: This deposition is taken 

pursuant to agreement and all objections are waived 

except as to form. 

MR. FAHY: That's correct. We may have 

some objections as to the relevancy and that sort 

of thing. We have agreed to appear here though. 

-----ooo-----

SENATOR JAMES H. MICHAEL, JR., called as a witness 

on discovery, having been previously duly sworn, was 

examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. LUSTIG: 

Q Would you state your name? 

A Senator James H. Michael, Jr. My address is 

900 Rugby Road, Charlottesville, Virginia 22903. 

Q You are Senator Michael, a member of the 

Legislature of the Commonwealth of Virginia? 

A I am. 

Q Are you a member of the Senate of Virginia? 

A Yes. 

Q And for how long have you been such? 

A I am presently a member of the State Senate. 
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Exhibit P-1 
CRANE- SNEAD & ASSOCIATES, INC. 

COURT REPORTERS 

1106 EAST MAIN STREET 

RICHMOND, VIRGI Nl A 

PHONE 648 · 2801 

J. H. Michael Jr. - Direct 4 

I was elected in 1967. I took my seat on opening day of the 

1968 session and have remained in that body to this day. 

Q In 1974 were you a member of any of the 

committees of the State Senate of Virginia? 

A I was, sir. 

Q \-."hat committees were you a member of and 

did you hold any ranking position in any of them? 

A Well, in order of what we c~ass important 

among the Senate committees I was a member of the Senate 

Committee of Finance, the Senate Committee of Courts and 

Justice, and the Senate Committee of Co~~ercc and Labor. 

I was also a member of the Senate Committee of Education 

and Public Health in 1974. 

In those committees I had upper half seniority. 

I do not remember precisely where I was, but I Has abov~ 

the mid pol11t in each of those committees in seniority. I 

was not chairman. 

Q Now, are you not-1 atld were you in 1974 

familiar with what is_generally referred to as a portion 

of the Motor Fuel Tax Act of Virginia or more particularly 

Title 58 concerning refunding to certain users of the 

gasoline refund state tax? 

A I am generally familiar with that section 

and the subsequent sections. 

Q Now, prior to 1974 that legislation was not 

I J .. \ . ; 
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J. H. Michael, Jr. - Direct 5 

applicable, was it, to urban and suburban taxicab companies? 

A It is my recollection that it was not 

3 applicable to any cab companies. It was applicable to bus 

~ companies, Intra bus companies, but not to any cab companies. 

u I am not sure that totally is responsive. 

6 Did I miss part of the question? I think that's right. 

7 Q Now, did there come a time in the 1974 

8 legislative session When the question arose as to the 

9 advisability of placing taxicab companies of the Commonwealth 

h> within the purview of this tax refund section? 

11 A n1ere did, yes. Delegate Carrington 

12 Williams of the House of Delegates and I were, we worked 

1:3 fairly closely together over the years of his tenure in 

14 the House of Delegates and mine in the Senate in dealing 

1:> with matters relating to state taxes. 

tLi I believe he introduced a bill which would 

17 include cab companies within the refund statute, which 

1R then applied only to intrastate bus companies. He discussed 

w this with me. We had several conversations and consultations 

:!O concerning it because in our normal pattern, legislation 

~~ introduced by him the House and passed by the House would 

22 be handled by me in the Senate. Just as in return he 

~:~ handled my Senate legislation when it went over to the 

~-t I House. 

___ j_ __ _ This was pretty carefully explored by both 

,, 
It 
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of us at the time. Do you wish me to go ahead '~ith this? 

6 

2 Q t~ell, I want to first to further ascertain, 

a was he, in fact, the chief patron of the bill which 

4 ultimately became amended, 58-757.01, the Refund Bill? 

6 

, 
' 

8 

9 

10 

11 

12 

A My best recollection is that he was the 

chief patron. I do not recall if there were other copatrons. 

If there were copatrons on the bill, but he was chief 

patron. 

Q When that bill passed the House of Delegates, 

did it then come within your purview as indicated on the 

Sena. te side? 

A In the informal sense that Mr. Williams and 

13 I had the arrangement that I would handle his tax bills on 

14 the Senate side and he would handle my tax bills on the 

If) House side. In that informal sense it did. It did come 

w within my purview. 

17 Q When the bill came over to the Senate, would 

lR you explain to the Court what the legislative thinking was 

w that you recall? For making this tax refund bill 

:w 
21 

22 

applicable to the taxicab companies operating in the 

Commonwealth of Virginia. 

A It may seem a bit difficult to comprehend, 

~;l but as early as 1974, a year or so earlier, those of us in 

~-t the Assembly who had any connection with energy projects 

25 and with transportation became aware that any reasonable 

. ·' 
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action that would benefit mass transit was an action that 

ought to be looked at very carefully. We were concerned 

about what we had seen in relationship to intrastate bus 

systems in regard to the, a number of years before, in 

regard to the rebate provisions that were then in the Code·. 

We were shown projections of earnings by 

various cab companies, some urban and some suburban companies. 

Also, some small town companies ranging from fleets of 

three or four cabs up to fleets of 20 to 40 and perhaps 

larger. I don't remember. Those projections indicated a 

cevere problem for the cab companies. 

I cannot say.they were extremist at that 

point but certainly extrapolating the data that was given 

to us, that would indicate that a very severe problem would 

come about if we did not take what steps we could to 

assist this form of mass transit. 

The bill as it was presented to me, and as 

Mr. Williams presented it on the House side, was presented 

as a way to benefit, to the degree that it would benefit 

cab companies. Those companies, in an effort to make their 

continued private operations a more likely possibility. 

We were told at that time that there were cab companies 

that were at that point in time, surrendering franchises 

and letting the community operate them. 

I don't think anybody actually was that close 
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to financial chaos, but I think it was something, and the 

2 data shown to us, it was pretty conclusively thought that 

3 that would come about if we didn't do what we could to 

4 alleviate same burdens. 

;) It was against that background that the 

6 bill was presented. With that as an explanation, coupled 

7 with the fact that such relief meant a great deal to the 

8 individual cab companies, but did not mean a tremendous 

9 amount to the community in terms of revenues. Tba t 1 s 

10 also a balancing act you have to undertake. 

11 In this case the conclusion was that the 

8 

l2 cost in revenues to the co~nity and the Commonwealth was 

1a slight enough to permit giving the relief to the cab 

I4 companies that the bill envisioned. It was on that basis 

15 that it "tt1as passed. 

Q Was any consideration given to the nature 

17 of the immediacy of the giving of the relief? 

18 A 

Q 

A 

Yes. 

And how the program would then work? 

There was consideration given to the speed 

21 with which the relief could come to the individual company 

22 applicants, and we worked on, Nr. Williams particularly, 

2:J worked to construct a statutory pattern that would bring 

:!·1 about a relatively speedy relief to the cab companies. 

~~ We knew that it would be administered by the 

I! 261 
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Department of Motor Vehicles. We provided in the bill, I 

say we, I'm speaking sort of generically with Mr. Williams 

and me. We provided in the bill for the submission of an 

operating statement for particular periods of the cab 

c~mpany's opera~ion. If that showed a loss, there was a 

prima facie conclusion to be reached that the cab company 

would be entitled to relief, which its application sought. 

We believed that would bring as quick a response from the 

Department of Motor Vehicles or fram the Commonwealth as 

could reasonably be expected. 

Q Legislatively speaking, letas it contemplated 

that the Department of Motor Vehicles would be reviewing 

these operating deficit statements if there were such, 

at the time of the application in order to make a 

determinati.on of qualification? 

A Yes. 

Q Or within a reasonable period _of their 

submission of the application? 

A That certainly was in our contemplation 

because l~e were, we provide.d the presumption that we did 

not want to foreclose the possibility of, for instance, 

fraud. But_~e did want an expeditious resolution of any 

such question as could be made within reason, and that's 

'~by we provided the pritr.a. facie aspect to the bill. 

Q Could you say there was any legislative 
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thought to the concept of the application being approved 

and then being reviewed, postoperatively if you would, 

a year or two after the application had been approved? 

A I can't say that we considered that as a 

possibility. It had been our thought in constructing the 

statute that the use of the presumption and submission of 

the operating statement would lead to a relatively quick 

resolution of the question of whether the ~ab companies 

were entitled to the refund or not, and if it was entitled 

to it, then a relatively speedy repayment to the cab 

companies, and that "o~ould be the end of it. 

Q Do you recall-, as beo-1een yourself and 

Mr. Williams, the legislative thinking with reference to it . · 

being a showing of operating deficit for a continuous 

six month period ending immediately preceding a two year 

period prior to the date· of the application? \ofuy lt1as the 

o~o years placed within the statute? 

A This was less discussed than the other aspects 

of the bill, but it was our feeling that there ought to be 

some base period within which the determination of the 

operating loss would be determined, and it was set as I 

recall it. As I say, this was not as closely discussed as 

the other things. As I recall, it was set at two years 

because it was felt that would give a reasonable period of 

t~e within which to determine the profitability or lack of 

------r--
·' 
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profitability in a six month period for that cab company. 

I don't know that that is as full an answer as I've given 

to some of the other matters, but I frankly don 1 t think it 

had that much discussion in the course of the legislative 

passage. 

Q Now, with reference to the operation of 

this legislation, that is the way that it was administered 

thereafter, did there come a time, more particularly in 
-

1979, when there was a legislative reaction to this concept 

of having the operating deficit at all as the basis for 

providing a refund? 

A There did, yes. It came in 1979 on the 

bill that was offered in that year, which is this 

legislative session. I was the chief patron. Mr. Williams 

was no longer in the General Assembly, much to my regret. 

I offered the legislation. There -.;~ere two 

factors that conjoined the lead me to do that. One was 

indications that the increased fuel costs in particular, 

and inflation generally, had placed an additional burden 

on tl1is element of mass transit. It was my feeling that 

the rebate of the fuel tax collected could in some means 

or least counter against the effect of the increase in 

fuel prices and the general effect of inflation. The 

second point, which as I say conjoined with this point I 

just made, is that it was my understanding that the Division 

I 
----~--
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of Motor Vehicles felt that i.t would not be a bad idea 

2 · simply to take this out of the statute. That it was 

J creating a considerable administrative burden and that we 

~ . would better advised to follow the pattern of the North 

u Carolina statute, which.accomplishes essentially the same 

6 result but without tendering an operating statement. 

7 I consequently offered legislation to 

8 permit the refund to cab companies without tendering the 

12 

9 operating statement. I explained it very carefully on the 

10 Senate floor. I think there was a news article in the 

11 Richmond Times Diseatch about it. By saying that it was 

12 again an effort to assist i~ maintaining the viability 

13 of one important segment of public transportation. 

14 This has been one of my pet projects for 

15 the last six or seven years.. ~lot only in the area of 

lu motor transportation but public transportation, and rail, 

17 and other forms. 'rhat was very carefully explained on the 

1s Senate floor. It was an assistance in the area or in this 

w important element of public transportation, and that it did 

:!O not have objection from the Department of z..totor Vehicles. 

~~ It was passed on that basis. 

. ~2 Q Now, Senator Michael, would it be fair to 

2:J say that the general legislative intent in the broadest 

:!-t sense as you just described it, as an impetus for the 1 79 

:!5 legislation, was pretty much the same general legislative 
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intent with reference to the original legislation as it 

applies to taxicab service back in 1974? 

A Yes, sir. Perhaps a distinction between the 

two which gave more impetus to the 1 79 legislation was 

5 the inflation factor. The inflation factor was worse in 

6 1979 than it had been earlier in 1973 or 1974. That may be 

7 a distinction without a difference, but it was pretty 

8 severe in 1974 as well. But it was obvious that it was 

n going to get worse in 1979. It was worse and would get 

10 ljorse as time t~ent on. 

11 
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}ffi. LUSTIG: I thank you for your time. 

No further questions. 

MR.. FAHY: No ques tiona. 

THE WITl\"ESS: I waive my signature. 

(Signature wa-ived by agreement of counsel 

and the witness.) 

(The deposition was concluded.) 
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DIVISION OF MOTOR VEHICLES 

'·-·RICHMOND 10 

April 29, 1974 

Honorable Carrington Williams 
4085 University Drive 
Fairfax, Virginia ~2030 

RB: House Bill 575 - Relief From Motor Vehicle 
Tax for Taxicabs 

Dear Mr. Williams: 

The following procedure will be implemented by DMV to provide 
for the refund of tax on purchases of motor fuel used in oper­
ating taxicab services in this State: 

1. To qualify for this refund, conditions to be met are: 

(a) Motor fuel must be consumed in motor vehicles 
used for operating taxicab services in this 
State, the majority of whose passengers use 
the taxicabs for traveling a distance of not 
exceeding forty miles, measured one way, on 
the same day between their places of abode 
and their places of work, shopping areas or 
schools. 

(b) The applicant shall demonstrate that the re­
fund is necessary to the continued provision 
of such services and in the public interest 
under honest, economical and efficient manage­
ment. Such demonstration must be evidenced to 
DMV. 

(c) The showing of an operating deficit for any 
continuous six month period ending in 1973, 
1974 or 1975 shall be deemed prima facie evi­
dence of the necessity for such refund. 

., ("'...., 
L ,:; I 
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2. Any consumer en·t:i tled to this refund shall: 

(a) File application , .. ri th the Commissioner (Form 
VGT 32 T) along \'ri th required statements set 
forth in items A, B and C on the application. 

(b) Complete application in accordance with in­
structions on reverse side of form. 

(c) Submit financial statement(s)with the appli­
cation to evidence an operating deficit for 
any continuous six month period ending in 
1973, 1974 or 1975. 

(d) Maintain records and books showing the quan­
tity and cost of fuel purchased, date of pur­
chase, dealer or retailer from whom such fuel 
was purchased and how fuel was used. 

(e) Make all records a~d books available for in­
spection by the Commissioner and for audit 
purposes. 

3. No refund is applicable on motor fuel used in taxicabs 
for: 

(a) Charter service 
(b) Personal.use 
(c) Trips exceeding forty miles measured one way 

on the same dayo 

4. Invoices supporting refund claim must be filed with DMV 
within three months from date of sale or invoice and 
show ·the name and address of the seller, the name of 
the purchaser, date of sale, gallons sold, amount of 
purchase and marked paid. The date of postmark will 
govern the date of filing. 

These suggestions are offered as an improvement to the current 
legislation: 

(1) Elimination of the provision that requires DMV to be 
in a position of determining the financial need of 
any applicant. 

{2) Another alternative would be to establish a maximum 
amount of refunds that would be payable to any taxi­
cab service in a fiscal year. Such legislation would 
be similar to the refund provision set forth in Section 
58-715, subsection (4) of Chapter 13, Title 58, Code of 
Virginia 1950 as amended. 

DMV is offering these-suggestions as an improvement to the current 
legislation and after experience has been received therefrom, ad­
ditional proposals may result. In vie\·r of this, a meeting in 

:1:::::l:~u~~appear to be more advantageous. 

{
1 _e, vv4}rc r! 

Commissioner 

268 



"". 

· Exhibit P-3 ~ 
.IVISION OF .. MOTOR VEHlla'ES 
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I. 

.,. 
DATE: • Juty 24, 197 8 J;i) 

\ 

·To: 
't 

W. E. Pwz.k.~ 

FRoM: B. J. Ftcuka.& 
. 

SUDJECT: SUGGESTIONS FOR A BILL TO AMENV & REENACT 58-151.01 OF THE COVE OF VA • 
. · ···RELATING TO TAXICAB REFUNDS OF MOTOR FUEL TAXES. . 

The. polttlon oo the Vbr.gl;Ua Code. 58-858. 01, a..6 amended, that deaiA wU.h 
the Jt.e.6und 0 6 motoJt ouel tax. to tax.-i.ea.b-6, )A amblguolL6' e.nc.ouJtag e.& cU.6-
toiLV..on& o6 ·Jtevenuu and e.xpen.6U . .in oJt.deJL :to qu.ali.i:.y 6oJt Jt.e6und.&, a.nd 
boJtde/L.6 on bec.omi.ng a. ta.x .loophole nolL :ta.x,[c.ab OWneJL6. 

Bec.a.lL6e on :thiA, the aucJ.i..,t.[n.g on the Jteound-6 cvz.e made dl6nleuR..t ILeqtU.­
JU.ng an a.ud.U:.oJt w.U.h .6peual knowledge oo c.oJt.poJtate a.nd tax a.c.c.ount.l.ng·: 

.. Even a.6teJL a.n a.ucLU luu been ma.de nJtom a Jt.ec.o}U-i.Ung o 6 doc.umenh 6il..ed 
WU.h JLec.oJt.do a.va.U.ab.e.e, l6 an cu-6 e.&.6men.t: L6 noiLthc.om,i.ng, the M.& U-6 ee 
w the op:ti.on o6 .&ubm.UUng otlteJL P & L Statemen:t6, any nwnbeJL o6 tAme.& 
.in a.n en 6oJt:t to qual..i61J hJA tax Jt.e6und.&. T/Uo .i.-6 expe}U.i.ve a.nd :tUne. 
c.on&um.i.ng :to the .&ta.:te .in tha.:t, one oiL moJte a.dcJ.i..,t.[ona.e. a.ucU:t6 mu.&t be. 
made to qua.U.6y 'oJt cUAqua.U6y the new P & L S:ta.:temen.t-6. 

. . 
Tlli c.oncU.ti..on ex.i.6.t6 bec.au.& e o 6 :the woJtdhtg o 6 :the .&tatu:te. In pa.Jtt, 
U JLea.d6, ":the .6howi..ng o6 a.st opeJta..ti.ng de6.i.c.,U. 6oiL any c.on.t.i.nuoru, .&.ix-
mon:th p~od ending dun.i.ng :the .immediate pJtec.eeding two-y~ p~od · 
pll..ioJt to the da.:te o6 a.ppUc.a..ti.on .6hai.i. be deemed p!Uma na.c.ie ev.ide.nc.e. 
o 6 :the ne.c.u.&Uy 6oJt .6uc.h Jte.nund.&. " ,... 

TIUA · woJtd.i.ng not only make.& aucJ.i..,t.[ng cU6 6.ieult, but e.neoUJtagu ac.c.oun­
.ting pll..inup.e.u to be Jr.e.e.axe.d .i.6 not de.UbeJtct-tei.y fu:toJt...te.d :to Jte6lec.t 

·a. to.&.& • .in one .&.ix-mon:tlt pe!Uod a.t .the. expe.n& e o 6 a. gain itt the. o:tluvz. 
· .&.i.x-mon:th pe!Uod • 

.,., 
Tlte woJtcU.ng a.e.&o u:ta.bl.i-6/ted a qua.U6ying pe1Uod o 6 .twenty-nl.Jte ( 29} 
montho 6oiL a .61-x.-month pe/l..iod o 6 lo~~~. VU!l..iag .the peJU..od qua.U6.i.ed, 
tlte pJto6m c.oui.d be 6anXtL!J.tLc. without a66ec...ti.ng .tlte. 6low o6 Jte6tutcU, 
wluc.h .i.n. .&om e. c.a.b e.6 amoLLn.t to hundtte.cU o 6 tltcu.!JaacL6 o 6 dotla!t.6. I.t 
l6 muc.h e.a.-6-i.eJL. to p!todu.c.e a .&.i.x-mon:th pe/l..Lod a 6 .to.&-6 w.Lt/U.n. a c.ompaay• .6 
annual 6-il.c.al yeaJL :titan to lzave. a le.gLti.ma.te. to~.& 6o.'L :the entilte yeaJt.. 
One ~ only to pJtovide. 6oJt c.ata.i.n. expen..!J e.& to ·be made in. the de.&bz.e.d 
pelt.iod JtM.he!L :tha.tt to expe.Jt-!J c. .t~lcm .i.n a noJtmal. mann eA. 

-·- -. 
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Tlte Jr.emecly 6oJL .ti.,U c.oncU.:Uon. c.an be. .oub&.tan.t1.all.y c.oMected by dei.e.Ung 
the. .&i..x-month c.la~ e. 6Jtom .the. .o:ta.tu;te,6 . and Jr.e.QrWUng an.nua.C. -~ta.:teme.Yz,U 
onl.q, w.Uh :the p1Lovi...6-Lon .that .they be. i..n c.on6o~r.m.Uy w.L.th 9 ~·JtC!/r.all.y ac.c.e.p­
.ted ac.c.oun.ti.ng pJL-inuple.~ (GAAP). AL~o, .tha.t U.S. IRS Fo.'U ~~ be.· 6U.e.d a.6 
.&up,poJt:Ung ev.i.de.nc.e. o 6 a need 6oiL .the. Jr.e.6wtd, and .ouc.h 6oJtm.~ be. on .the 
.th~r.ee .eh.ted bei.ow wluc.h appf.,[e,6 .to .the pctJttic.ulCVt bu.o-iHe.A.O .o:tJr.uc..tuJc.e o 6 
the a.pp.Uc.a.n.t. F oJUn 112 0- Ll. S. CoJr.poJta:Uo Jt I n.c.ome T a.x RetuJLJt wUh a.tta.c.hed 
.&c.hedul.u; FoJtm 1165-PaJLtne.Mhi.p Inc.ome Ta.x Re.:twr.n wah attac.hed .&c.hedui.Ui 

·and FoJun 1140C-PILo6U oiL Lo.o.o 61Lom Bu.oi..neo.o oiL PJto6u.oi..oJt and a.:{;.ta.c.hed · 
.& c.hedulu • 

To Jr.emedy 6UNtlteJt .the cl.a/t.Lttj a.nd e66ectivene.o.o o6 the p!LUent.wo"h.cUng 
o 6 the. .6.ta:tute, c.eJL:tMn IRS a.c.c.ep.tabl.e. alteJLna.,ti.ve methocU o 6 ac.c.ou~ng 
nolL e.xpe.n&u attd Jtevenue.& .&hou.f.d be a.blti..dged. Suc.h a.l:teJtna:ti.vu a.6 de-
6~ed e.xe.c.utive c.ompenJa.,ti.on, ac.c.e,f.~a.ted depke.~ti.on., bon~u, and 
otheJ~A, ·JLeduc.e. plto 6li.o 6oJt i..nc.ome. :tax pWLpo.o eo and ~houi.d ttot be. u.& e.d 

· aga..i.n to Jr.etwr.n 6ull. tax 6und.6. 

To ac.c.ompllih :the above, .thue. a..Uetz.na..Uve method.o o6 a.c.c.ounti.ng .&houid . 
·be £.e6t to .the ac.c.e.ptanc.e oiL Jr.e.jection o6 :the. Jtegul..a.:toJr.y age.ncl.u a.dmi.tU.­
.&.te/Uttg 58-157! 01, a.6 amended. 

B. J, Fta.oka..& 

BJF/nh 

c.c.: B. H. ConneJt. 
J. B. BUMeil. 

,\~ 
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R. E. SPRING 
DRIVI:R S~RVICt:S AD 

R. P. VAN DUREN 
MANAGEMCNT OPERI\TI 

:COI;vil\;iQI\r~VE.~ti.LTl-1 of Vl.I~G.INI.A 
Division of Motor Velzicles 

2220 ~Vest Broad Street 
MAIL ADDRESS 

P. o. nax 274112 

RICHMOND, VIACINIA 23269 ' 

BULLETIN NUMBER 667 DATE: MAY 1975 

TO: All Taxicab Services 

SUBJECT: Legislation passed by the 1975 General Assembly 

1. The 1975 General Asse~bly passed legislation effective 
June 1,,. 1975, that amended the requirement for filing 
records with appl~cation as outlined below: 

(a) Show to the Division of Motor Vehicles that 
the refund is necessary to the contin~ed 
operation of the taxicab se.rv:ices .. and that 
the taxicab is under honest, economical and 
efficient management. Evidence of an opera­
ting deficit for any continuous six (6) month 

_period ending during the immediately preceding 
~~o-year period prior to the date of applica­
tion shall be d~emed prima-facie evidence of 
the necessity for s~ch refund. 

2. A supply of the necessary Form.(VGT 32T Rev. 4/75) for appli­
cation of refund is being furnished for your use to cover 
purchases of motor fuel made June 1, 1975 and thereafter. 
Addi t~.onal f onns may oe obtained by \~ri ting to the Fuels Tax 
Pepartment of the Division·of Hotor Vehicles. 

J).>-1 ~J 
B. H. Conner, Manager 
Fuels Tax Department 
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REFUND OF FUEL TAXES TO TAXICAB SERVICES 

CHAPTER 14.1 
SECTION 58-757.01 

Ve6lni.:t.i.on o6 Tax.i.c.ab Se.Jtv.<.c.e~ 
., 

T:Lo-~e. .6eltv.i.c.e~ wfLo~~e. majoiLi.tl} o6 pa.-~-~e.age.1L~ u.~~e. tlte. tax.i.c.ab~ 6olt 
.tJtave.l..i.ng a. d.i.t~ta.nc.e o & no.t e.x.c.e.c.cl.i.ng 6o,L.tl} mite.~ mect~u.lte.d one wa.lJ 
on the. .6ctme dcqJ between :the.i.JL place.~ o 6 abode. and the..i.JL place.~ o 6 
uJo 1tlz., .6 hop p.i.J~fl a1te.a.6 .o It ~ ciLo at~ • 

Re.c.oJtd.~ Re.qu.i!tc.d :to be. Ma.i.nta.i.ned bl} App.C..i.c.ctnt 

{7) Quantity and c.b~t o& 6ue.l puiLcha~e.d. 
( 2) Vccte o 6 pultchct~ c.. 
( 3) Ve.alc.Jt OIL Jtc.ta.,i..l.elt 6Jtom whoill 6ttel wa~ pu.ltc1La.6 e.d. 
(4) How 6u~l wa~ u.6c.d by the a.ppl,i.c.ant. 

Con.~ttme/t En:t.i..tC.ed to ~e6und Sha.f..e. F.i..(.e. Appl.ic.a.t.i.on w.i.th Comm.i..6.6ion.c.Jt 
Accompanied Bl} -

'(.1 ) Paid .t.i.clz.e..t oft istvo.i.c.e. 61tom de.aie.IL oiL Jte.ta.i.le.Jt .6 how.i.ng 
p (tJt c. it a.6 e.. 

(a) . Applic.a.:ti.on :to ~~c..t 6oJt.tft .to.tcct conou.n.t o6 6tte.C. 
pu!tc.hct.~c.d· and u.~e.d b~l ~u.c.h c.on~u.me.Jt in ope.Jc.at,i.on 
0 6 tax..i.c.ab ~~ e.Jtv.i.c.e.~ ln s.tate.. 

No Rr.fluacl w.i.C.(. be GJtaa.ted UnC.e.~-6 .the. App.f..(.c.,ut.t Vc.,uon.~.tJtccte~ .t!&.a.t .t:u.'.. 
T.:. c. :\ LU l d -<..-~ N i!.. c. e 6 -~ CULl ( .t 0 :t ~c 0 11 :t.[iii-,Tcf-r) IL. 0 v .(. -~.{.(I H 0 ~ •.Hl. c. uT (( x..i. c.((. b s l!.IL v .[c. i!. ~ 
iutt1..t.lt th c. fTUl).t.<..c. :l1·~.te.:L e-~ .t U nCfi!JLfl o ll e-~ .t, E c. a no Hl-<..C.et l And E 6 i).<..c..tc.n.t ,\{a.;ttl~J c.­
m~n.t. 

( 1) App.f.ic.cta~c-'·,~ 6i.actnc..<.cd~. Jtec.o!td.~ oJt otiLc.Jc. doc.u.me.nt~~ mu~t e..6tab.li.~Jt 
lte.c.e.~~~-Ltl} 6oJt Jte6(tncl. Exa.mpie.---a l.o-6.6 oJL p1to6lt_ no.t e.x.c.ee.d.i..ng 
9~ on inve.~.tmen.t. 

( ct ) F e. d c. tt a .e. T ct x T~ e .t Ltlt n ,~ 
(b) S.tcctc. T co:. R c..ttutn ~ 
( c. ) F i H a n c. i a t. R e. p o IL .t -~ 
(d) P Jto 6 .<..t cutcl L o ,~ -~ Stat r.m i!..H.t 

( 2) Ope:~a t.i.nJ dc.i} i.c..i.t 6(J/t ci;uj c.oa.t.i.auutt-~ -!>.i.x. mon.t:L pc.JL..i.od ending 
.dtut.i..;LO .t:te .i.l:iulc.cl.i..ct.te.ly .twu yc.a..'t P~'L-tod to d.:ctc. o 6 appl.i..c.cctio1t 
i,!l pn.i.ma. 6ac..{.e ev.tdeac.e o 6 ne.ce,~.6lty 6oJt Jt.e.fiund. 

Boor~.~ And Re.c.vJLd.~ s:1alt Be Avai.l.a..b.CI!. Fo:t In~pec.tion A.t Al.t Re.a.,,.;onab.le. 
T .i.m e_,~ 

(7] Aud.i..t~ coaduc..te.d 

.... , ? 
L. ·' -
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56-291.1 

56-291.4 

Exhibit P-4 

ARTICLE 1 

Exclude~ ~axicab~ ope~ating in a city, ~own o~ county 
wft.iclt Ita~ ·OIL ado p.t~ a.•t OILd.i.na.nce. ~e.g ula~.i.ng an.d con­
z~oiling taxicab~. 

... ARTICLE 4.1 

Re.qu.i.!LC?.I~ pe.lun.i.~ nOlL .ta.x.i .. c.ab-6 .to. OpC?.ILCt.te out-6ide 
COILJJO~a.:te .(.-i..m-i.t-6 0 & iHCOILJJOlLate."d ci:tie-6 OIL tOWit-6 
except a.,5 otheiLWi-6 e. piLo vided in. ~ 6- 2 7 4 ( 2) • 

ARTICLE 4.2 

Re.ouiJ:.e.-6 l-i.ce.n-6 e cotd paymc.n.z o 6 l.tcea-6 c. tax 6~om :tax.t­
c.c<.b -6 eltvice.~. 

·~·· 
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INSTRUCTIONS-- Read Carefully 

1. 1l1is application n1ust be completed in full • 

. 2. Refunds are granted only. for fuel consumed and not for fuel 
held in storage. · 

3. You may file an application for refund at any tin1e within three 
(3) months of the date .of purchase, however, no credit will be 
granted on galloqage carried over from a previous application. 

4. Attach invo~ccs· to verify the "Total gallons used"--~ine 1, 
Table E. Such invoices 1nust show the name of the purchaser, 
the name of the seller, the number of gallons of fuel purchased, 
the amount paid, and the date of purchase. Invoices n1ust be filed 
within three (3) months of the date of purchase. 

.• 

5. Refund~ are granted only to taxicab services who need the 
refund in order to continue the taxicab service; therefore, you 
must attach any records that dcn1onstrate that the refund is nec­
essary to the continued provision of such services and in the public 
interest under honest, economical and efficient n1anagmnent; 
provided, however, that records showing an operating deficit for 
any continuous six (6) n1onth period ending du1ing the immediately 
preceding two-year period prior to the date of application shall be 
dLcn1ed pritna facie evidence of the necessity for such refund. 

6. T~1e Cmnn1issioncr n1ay require any additional information at 
his discr(:!tion as indicated in Section 58-757.01 Code of Virginia 
as amended. 

... 

•?"74 L. _. 



Exhibit P-4 

' 
( 

' 
I~STRUCTIONS 

:. · 1. Pri~t or type your firm\ name, address and Employer's Identification Number. (N9TE: If you have 
not been issued an Empluyer's Identification Number by the IRS, you may use your secial security 

· ·. :;-··: .::. number:- Please usc the same· number every time you make application for a refund.) 

' . 

2. Answer questions one through eight (NOTE: Reference question eight; you do not need to be li­
censed by the Fuels Tax Dcp.utl•lent to file for a refund). . : ...... ':'"- ~· . . . . •. 

· .. 
~ . ·~ '. 

. -. . 
3. All invoices ur .tickets supporpng yuur claim must be filed with us WITHIN THREE MONTHS 

FROM DATE OF SALE. The Jate of postmark will govern the date of filing. The invoices or tickets 
must show the exact date of purchc1se and must be marked paid. ln'voiccs or tickets made out to cash 

. •'' 

; ..... 

. • '.; #:·.·~!~ ... : 

o .: I... I 

.. t ... f 

.. · \"·-·. 

., . ·." arc not acceptable for refund. Credit card tickets are acceptable without being.marked paid provided . :···; ;· : 

. •' "" ... 
they are properly issued anu legibly written.- ·- · _ · -.. ·. . .. - ·. 

• '• 1', • I •" 

·.·.··' 

.-~
0

·:~:~ ~~-.:-:: ~.·0 0 Each invoice or ticket should show the date, quantity and amount of each individual delivery. Each 
invoice should be on the printed billhead of the dealer or if memorandum ticket is issued, it must 

.. : · .. 

I ' 
.... 0 

........ ,_. :. 
··. ; 

.. .. ....... ... ._ .. 

bear rubber stamp showing naq1c and location of dealer, or be accompanied by tank wagon delivery 
ticke~ covering dealer's pur~hasco from his supplier. . 00 ~ .·: ·; 

0 

. ..... 
• - • - 0 - 0 0 ,. 

5. If you store fuel for both taxi cabs and other vehicles in the same storage tank, attach a detailed sta-te-:.:-~-~ :~.·. 
,ment of each withdrawal for taxi r.abs showing the date, ga_llonag~, and the cab in which it was used ... ·· · ::.~.7° .. . .• •.. ' . 

.:.. ..... ~- .. .. . . . : ..• :·.. .· -~ ~- ~ 

:•". ·····- . 6. Maintain accurate records of all fuel deliveries and disbursements so that they are available at .. any .... ~:-~ ·:: :. 
':· : :. :

0 

• time for audit by DMV Fuels Tax Department auditors and investigators. .• :' .0 •
0

• • 0 .... ·: •• i~,·; 0

:.: 

~ : ... -. ··:.. .. . . . ..... , .. · ... ; ' ~·- . 
. ... .. 
· .. ~·.;;>-.- 7. Clair.1s supported by altered tickets or invoices will not be paid. Caution: Virginia State Law pro-

, ... , · .. , . . -· .· 
vides P~!:laltics for those who alter invoices/tickets or who otherwise file false or fraudulent applica-
tions. . ... 

~-· ·':.' •• :.· ·.-. 

0 8.
0 

Refunds are granted only to those taxi cab serviCes which can demonstrate that the refund is neces-
~; .... 0 • sary for the continued operation of their business. You must attach any records which demonstrate 
·: •

0
:.·;_: :· ;:· either of the foll~wi~1g: 

r-; _:_.·:~ ;:·.·. ··. 
.. .. ..... ... . •. • ~-: 0 That thi~ refunu is necessary for "the continued operation of your business · .,·· .. 

- • ~ -!••v''" ... 
• • -

0 under hunest, economical anu efficient management 
• ' -~ :·. 0. 

e 0 I .... 

4 • _.,. . ~ . . .. ·. •, .:· ~ ...... - -~· .. or 
' 

:. ' 
' .. ~ . 
: .·. -~· .. 

': ,:,: to' I 

.. · .... ~ __ ,.- ....... • . . \ : • '. ~:' t ..... ~-. : 

.. ... .. 

' ..... ~ ·. 

• . That your business has shown an operating Jcficit for any continuous six-
month period '.vithin the IJst two years. 

9. Mail this application to: Division of Motur Vehicles 
fuels Tax DepJrtment 
P. 0. l3ox 27422 
RictH11ond, Yirginia 23269 

-:"' ...... ·- -...... 

:'l.·o ,oo 

,., ! 5 
L. •• 



Exhibit P-4 

INSTRUCTIONS 

1. Print or type your firm's name, address and Employer's Identification Number. (NOTE: If you 
have not been issued aJ\} Employer's Identification Number by the IRS, you may use your social 
security number. Please use the same number every time yo~ make application for a refund.} 

. . 
2. Answer questions one through eight (NOTE: Reference question eight; you do not need to be 

licensed by the Fuels Tax Department to file for a refund). 

3. All invoices or tickets supporting your claim must be filed with us WITHIN THREE MONTHS 
FROM DATE OF SALE. The date of postmark will govern the date of filing. The invoices or 
tickets must show the exact date of purchase and must be marked paid. Invoices or tickets made 
out to cash are not acceptable for refund. Credit card tickets are acceptable without being marked 
paid provided they are properly_ is~ued and legibly writt~n. • · . · . • ............ .. 

... ··~ 4 . .... 

.. · ... 

Eac~ invoice or ticket should show the date, quantity 'and amount of each individual delivery. Each 
invoice should be on the printed billhead of the dealer or if memorandum ticket is issued, it must 
bear rubber stamp showing name and location of dealer, qr be accompanied by tank wagon delivery 
ticket covering dealer's purchase from his supplier. 

5. If you store fuel for both taxicabs and other vehicles in the s~me storage t~nk, attach a detailed 
.... _ -· . statement of each withdrawal for taxicabs showing the date, gallonage, and the cab in which it was 

-·· used. . .. · ·.. . ::·· 

. -··-· .... 6 .. Maintain accurate records of all fuel deliveries and disbursements so that they are available at any 

· _' :: ·:j;) ~1~:::::::r~:d Db:Val::rc:: :~:k::p::t::::~:d::~~s na:td ~:v::~:~to~:·ution: Virginia State Law 
· :' ~"'provides penalties for those who alter invoices/tickets or who otherwise ij!e false or fraudulent 

· .. .' · :. · applications . 
..... 

•: •, ::: I 

.. ·· · · · 8. Refunds are granted only to tl1ose taxicab services whicl1 hold a certificate of authority from 
. ·- .,.:. · the State Corporation· Commission and which demonstrate that the refund is necessary for the 

.· · ~·~ .. .' .... continued operation of their business. You must attach any records which demonstrate either 
· · ·· · of the following: . 

... 
: · That this refund is necessary for the contmued operation of your business 
. .. under honest, economical and efficient management 

or 
~· 

That your business has shown an operating dcfici.t for any continuous six­
month period within the last two years. 

· · 9. Mail this application to: Division of Motor Vehicles 
Fuels Tax Department 

... . . . P. 0. Box 27422 
Richmond, VirginiJ 23269 

•j.., r 
L../0 
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:;u1ncr Price Index ma_y help closely-held corporations show their 

penaation deductions are "rca~onablc'' 

I 

~ 

\ 
Tiu~ Internal Revenu·e Service uitcn c.lis-
puh.-s the reasonabh:nt-ss of comfX·nsa­
tion paid by a closely-held curpor.1tiun 
to its stockholdcr-\!mploya""S. But tht? 
company may be able to avo1d a d•sal· 
lowance of some of its com}X'ns.lt ion 
payments just on the bclSis of the steady 

7,1 Out an $80,0CO dl'\.IUC'hon fnr ~lMy 
p.11d tu A tn '77 run~ mtu ~n lRS <.onh:n­
tion thatlhc ))1/,c,(l ann~d~' ts un1ustifiL-d 
becau~ A's "total s.1lary is ·too high. his 
work hasn't innca<)l'\.i. X's cldd~'\.1 profits 
aren't dutt to his effort~, etc. It could l~ 
h~lpful to point nut th.ll A's innc&J~ 
hdsn't done much mo(c· than kL"-'P p,Kc 
with inflation. In fact. on the ba"is of the 
Consumer Price Index changes indll'all·d 

·- in lh(?"·table at the rit;hl, the company 
- ... ·wvulJ h.ne tu in(l\.'.t~· ,\·!-~·':'"! ').j!Jr~ b)' 

--;r~-30'.t in 71 j~t to match his ~forc·lax 
salary in '73. 

· The following chart shows the pcr-
ct?nlage increase o( the ConsUlncr Price 
Index for '77 over t'ach of the earlier 
years. Th~. pric'-'S incrttascd 74% from .. 
'68 to 'n, 45% from 72 to '7/, 23% from 
74 to '71, etc. 

pcll'l." of inflati\ln over thl' ptt5t eleven 
yt•.us. The Consumer Price Index can 
~ ol assic;tc~ncc in helping ycu to make ·· 
your point~ 

Suppose. fur example, that an lntcrnal 
Revcnu~ St.'rvic~ agent previously ac­
ccptl~ ~s n•c1son&Jble a $60.000 dt.'<.iuction 
by X ~l~_P·'"Y (,lr ~lary p.1id to Mr. A in ... 
C•'Pyughl l-.;"ts h\' lh•• RN."•r,h l~that~ ul Anwuc•.ln<. ) 

\t.•,u ·. ~ ., 

'67 
'6H 
'h':J 

70 

...... -

'\ Ch&lnf;~ 
lr••m l'arh~r 

,., 

} 

'71 
'T!. 
'73 

year tu ·n 
81.6 
74.0 
65.U 
56.0 
49.7 
45.0:) (1"\o, lt"\'17 °11 c.l 
36.0'\./ r ~ "' o - ''t 1 '-\ .. 
23.0~ - , .. ,, '74 

·--. "' 
'7b 

1 ).l) . ·" lo "o _ ' 4 "1 tJ 
'/ • G·a• ... I( 6.5/ ~. ~, ~ .. \ ' y 

'71 6 
~-, 

·· ~ RIA OUSERVATION: 
If the IH~ has ~cccptcJ as r~a~on.1blc a 
salary for, s.1y, '74, the '77 cquivtllcnt 
would require a salary equal to 123«1o of 
the '74 one. 

....... . . ......,.. .......... --~ --· ... ·- . .. . -r.· . ·-·.,·· ............ .. 

) 

The most co~~on measure of the general price level are the 
Con:5tuner Price Index (CPI), the Whole!!ale Price Index (WPI), and 
tte Gro:5s National~oduct Implicit Price Deflator (GUPIFD). The 
GNPIPD i~ the most comprehen~ive index and is widely accepted a:5 
the be~t measure of general price level.· 

.· .. 
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Exhibit P-5 

~ICPIIILLIPS, LII~l-AND & ~'IILI..ER 

~I \CERTIFIED PUBLIC ACCOUNTANTS 

7 .. 0 DUKE STREET 

BOX 1100 

J.YINCCNT J.fC~NI\.\.11"5 
NoRFOLK. VIRGINIA 23501 

COWARD Lo L1CL4ND. JR. 

OCNIIfiS R, DEI•IIfa 

Mr. B. J. Flaskas, Auditor 
Fuels Tax Department 
Division of Motor Vehicles 
P. o. Box 27412 
Riclunond, Virginia 23269 

Dear Mr. Flaskas: 
• 0 

(804) 023- &870 

Re: Black & tvhite Cars, Inc . 
... .,..._. ..... -'WIIf\---. 

.. 

J.f(Nb(AS 

AMERICAN INSTITUTt O" CERTI,.I£0 

PUOI.IC 4CCOUNTANTS 

VIRGINIA 50CICTY or CERfl,.lltO 

fiUBLIC ACCOUNTAHT8 

May 12, 1978 

This is responding to your request for information with 
respect the reasonableness of the executive compensation for 1974 paid 
to Louis M. Oden, President and Leonard o. Oden, Vice-President. 

The compeQsation paid and reported to the I.R.S. in the 
Corporation u.s. Income Tax Returns for 1972, 1973, and 1974 was: 

Louis M. Leonard o. 
Odcn Oden 

1972 $25,140 $18,900 

1973 34,440 26,500 

1974 (_36,495 27,325 ..... 

If you need any,further information, please get in touch. 

JVM:slw 

281 
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MOA 46 ~ Exhibit P-7 ~ 
DIVISION OF MOTOR VEHICLES 

INTERDEPARTMENTAL CORRESPONDENCE /) 

DATE: fwlay 14, 1976 

i:7 
;{t)J/; 

To: E. P. Beverley 
M. H. Guthrie, Jr. 

FRoM:B. H. Conner 

SUDJECT: AUDIT OF TAXICAB REFUNDS 

Upon examination of Financial Statement, Federal and/or 
State Income Tax Returns, secure a breakdown of salaries 
as follo,-rs: 

(1) Amount paid to employees. 
(2) Amount paid to officers of corporation. 
(3) Amount paid to owners. 

Overstatement of salaries, especially to officers of a 
corporation or owners, could result in the company showing 
a deficit and thereby qualifying for the taxicab refund. 
If such occurs, assessment is to be made for any claims in­
correctly paid. 

B. H. Conner, Manager 
Fuels Tax Department 

BHC/jm 

• 
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sHEET I ~arjl 

JANUARY. 19n 

Hay Associates has been in continuous operation 
since its founding in Philadelphia in 1943. The firm has been a 
member of the Association of Consulting Management Engi­
neers (ACME) since 1951. 

Services: Hay functions as a consultant to management in all 
areas of managing human resources including compensation, 
incentives and employee benefrts; business strategy; corporate 
organization and planning; manpower appraisal and develop­
ment; planning and building of personal estates; educational 
technology; marketing; communications; personnel manage­
ment information systems; EEO Compliance; general manage­
ment; and computer technology. 

Location: From its headquarters in Philadelphia, the firm offers 
worldwide service through its network of 37 offices in 17 
countries (shown with dates of establishment): 

Toronto, Canada {1960) 
london, England (1963) 
San Francisco, California (1964) 
Paris, France (1967) 
Melbourne, Australia (1967) 
Dallas, Texas (1967) 
Mexico City, Mexico ( 1968) 
Chicago, Illinois (1968) 
Washington, D.C. (1969) 
Montreal, Canada (1969) 
Dublin, Ireland (1969) 
Bostc"l, Massachusetts (1970) 
Milan, Italy (1970) 
Frankfurt, Germany (1970) 
Pittsburgh. Pennsylvania (1972) 
Sydney, Australia (1972) 
Madrid, Spain (1972) 
Atlanta, Georgia (1972) 
Utrecht, The Netherlands (1973) 
los Angeles, California (1973) 
Caracas, Venezuela ( 1974) 
New York, New York (1974) 
Rio de Janeiro, Brazil (1974) 
Helsinki, Finland (1974) 
Manchester, England (1974) 
Wellington, New Zealand (1974) 
Seattle, Washington (1974) 
Vancouver, British Columbia (1974) 
Edinburgh, Scotland (1975) 
Kansas Cit\', Missouri (1975) 
Sao Paulo, Brazil (1975) 
Bogota, Colombia ( 1975) 
Brussels, Belgium (1976) 
Barcelona, Spain ( 1976) 
Auckland, New Zealand ( 1976) 
Monterrey, Mexico (19n) 

Affiliate: 
Huggins & Company, Inc. (1974) 

Size: Hay is among the three largest consulting firms in ACME. 
The staff includes apprl)ximately 375 full-time professionals 
and 275 technical and suppon employees. 

Hay Associates / t/ ""'""~ 
Management Consultants l~ 
1845 Walnut Street, Philadelphiet, Pa. 19103 • (215) 561-700C 

Clients: Hay Associates has counseled approximately 4,500 
clients of all sizes and businesses throughout the Western 
world. The diversity of these induS'tries and institutions is indi­
cated by this representative listing o·f prominent clients: 

Chemical and Drug: Bayer, Chesebrough-Pond's, Inc., Ciba­
Geigy, Dow Chemical, E.l. duPont:, ICI, Merck, Parke-Davis, 
Union Carbide, Upjohn. 

Construction: Ciments lafarge, C·ragados y Construcciones, 
Dravo. 

Education: Brigham Young Univet·sity, .Oelta College, Public 
Schools of Wellesley, Mass, Rutgers University, School District 
of Philadelphia, The University of N1::>rth Carolina, Tufts Univer­
sity, University of Pennsylvania Dental School, University of 
Toronto, University System of Georgia. 

Financial: Banco Central de Ia Republica Dominicana, Bank of 
Nova Scotia~ Chase Manhattan, First National of Boston, First 
National of Chicago, First Pennsylvania, Grupo Financiero del 
Atlantica, Harris Bank, Investors Diversified Services, Mellon 
Bank, National Bank of Detroit, Royal Bank of Scotland, 
Seattle-First National, Security Padfic, Society for Savings, 
Toronto-Dominion Bank. 

Foods: CFS Continental, Inc., Coci! Cola de Mexico, General 
Foods, General Mills, Green Giant, H.J. Heinz, Hunt Wesson, 
International Multifoods, Nestle, Pepsico, Pillsbury, Quaker 
Oats, Reynolds Industries, Thomas ,I. lipton, Wm. Wrigley Jr .. 

Governrr: ·mt: Cities of Boston, Dallas, Palo Alto, Philadelphia; 
Commonwealth of Pennsylvania; De·partment of labor; Dutch 
State Mines; HEW/HUD; States c•f Connecticut, Delaware, 
Illinois, Minnesota, New Jersey, Vermont; U.S. Postal Service; 
Veterans Administration. 

Industrial: A.B. Dick, Alcan Aluminum, Alcoa, Armco Steel, 
Armstrong Cork, Bethlehem Steel, Borg-Warner, Caterpillar 
Tractor, Cutler-Hammer, General 1:1ectric, Honeywell, IBM, 
ICI ltd., Inland Steel, International Harvester, McOuay-Perfex, 
Inc., NCR, Rockwell International, SCM Corporation, SKF 
Industries, Sperry Rand, Studebaker-'Northington, Texas Instru­
ments, United States Gypsum, U.S. Steel, Western Electric, 
Xerox. 

Insurance: Blue Cross Association, Massachusetts Mutual life, 
Metropolitan Life, Mutual Benefit life, Northwestern Mutual 
life, Ohio National life, Provident life and Accident, St. Paul 
Companies. 

Media: American Broadcasting Company, Booth Newspapers, 
Landmark Communications, Macmillan. McGraw-Hill. 

Medicine: Good Samaritan Hospital, Hartford Hospital, Hospi­
tal Council of Western Pennsylvania, Mayo Foundation, Miami 
Valley Hospital, Ontario Hospital Association, The Pennsylvania 
Medical Society, Presbyterian-University Hospital. 

Mining: Anaconda, Broken Hill Proprietary, Falconbridge, 
International Nickel, Kennecon Copper, leNi~~PAnarroya, 
Rio Tinto·Zinc. "- . ..J t.t· 



continued 

Paper: Kimberly-Clark, Mead Corporation, · 
Scott Paper. 

Petroleum: Amerada Hess, Ashland Oil, 
Exxon, Getty Oil, Gulf Oil, Royal Dutch Shell 
Group, Standard Oil (Indiana), Sun Co., Inc. 

Research: Bell Laboratories, M.W. Kellogg, 
Los Alamos Scientific Laboratories, Sandia 
Corporation. 

Retai•: American Retail Federation, Kroger's, 
May Company, Montgomery Ward, Sears 
Roebuck & Co., Sperry & Hutchinson, Stein· 
berg's Limited, F.W. Woolv1orth. 

Service: Episcopal Diocese of Pennsylvania, 
Girl Scouts of the U.S.A., International Wool 
Secretariat, Southern Baptist Convention, 
United Methodist Church, United Presby­
terian Church in :he U.S.A. 

Transportation: Air New Zealand, Alitalia, 
British Rail, Conrail, Consolidated Freight· 
ways, Norfolk & Western, Pullman, Oantas, 
Sou1hern Airways, Southern Railway, Union 
Pacific. 

Utilities: American Telephone & Telegraph, 
Columbia Gas System, Detroit Edison, 
Duke Power, Florida Power & Light, Georgia 
Power, Gulf States Utilities, Northern Natural 
Gas. Texas Gas Transmission. 

A more complete list of Hay worldwide clients 
appears in the corporate report. 

Of the largest -:orporations as listed in the 
1975 Fortune Directory: 

• 130 of our clients are among the 500 
largest U.S. industrials; 

• 18 of our clients are among the 50 
largest commercial banks (including 
three of the first five: Citibank, Chase 
Manhattan, Manufacturers Hanover); 

• 19 of our clients are among the 50 lar­
gest life insurance firms. 

Exhibit P-9 

Hay locations 

Hay Associates 
1645 Walnut Street • Philadelphia, Pennsylvania 19103 
57 Executive Park South. ~.E. • Atlanta. Georgia 30329 
1621·114th Avenue. S.E .. Suite 122 • Bellevue. Washington 98004 
One Boston Place • Boston. Massachusetts 02106 
One East Wacker Drive • Chicago. Illinois 60601 
12700 Park Central Place, Suite 1211 • Dallas. Texas 75251 
Crown Center Suite G20 • 2420 Pershing Road • Kansas City, Missouri 6410a 
3435 Wilshire Boulevard • Los Angeles, California 90010 
0ne Dag Hammarskjold Plaza • New York, New York 10017 
3 Gateway Center • Pittsburgh, Pennsylvania 15222 
One Maritime Plaza • San Francisco, California 94111 
1625 "I" Street, N.W. Suite 512 • Washington, D.C. 20006 

Huggins & Company, Inc. • 1401 Walnut Street, Philadelphia, Pa.19102 
Pensurdata, Inc. • 1401 Walnut Street, Philadelphia, Pa. 19102 
Research for Management • 1845 Walnut Street, Philadelphia, Pa. 19103 

Hay France 
37, rue de Courcelles • 75008 Paris, France 

Hay.ltaliana S.p.A. 
Corso di Porta Nuova. 13/15 • 20121 Milano, Italy 

Hay Iberica, S.A. 
Francisco Suarez, 14 • Madrid 16, Spain 
Travesera de Gracia, 62-sa-7a • Barcelona 6, Spain 

Hay-MSL Limited 
1 Great Cumberland Place • London W1H7AL, England 
Sunley Buildings, Piccadilly Plaza • Manchester M60 7JT, England 
37 George Street • Edinburgh, Scotland EH2 2HN 
49 Mount Street • Dublin 2, Ireland 

Hay Associates (Belgium) 
Avenue Louise 341 • 1050 Brussels, Belgium 

Suomen Hay Oy 
Ulappasaare"''tie 4 • 00980 Helsinki 98, Finland 

Hay Unternehmensberatung GmbH 
Hay Unternehmensberatung GmbH, Liebigstrasse 20 • 0-6000 Frankfurt am Main, Germany 

Hay Associates (Netherlands Branch) 
Winthontlaan 4, Utrecht • The Netherlands 

Hay y Asociadas, S.A. de C. V. 
lnsurgentes Sur 1216-7° Piso • Mexico 12, D.F. 

Hay do Brasil Con~ultores, S.A. 
Aua do Ouvidor, 75-4° • Caixa Postal1613, 20.000 Rio de Janeiro, AJ, Brazil 
Aua Jeronimo da Veiga, 428·10° andar • Caixa Postal22229 • 01000 Siio Paulo, S.P., Brazil 

Hay y Asociados Consultores Direcci6n S.A. 
Centro Plaza B. 15G, Los Palos Grandes, Apartado 50-424 • Caracas 105, Venezuela 

Hay de Colombia 
Aven•da 40A, N°.13-09, Edificio UG I, Pi so 16 • BogotA, Colombia 

Hay Associates Canada Limited 
2 Place Ville Marie, Suite 541 • Montreal, P.O. H3B 2C9, Canada 
P.O. Box 13, Toronto-Dominion Centre • Toronto, Ontario. M5K 1 A 1, Canada 
P.O. Box 49173, The Bentall Centre • Vancouver, B.C., V7X 1 K8, Canada 

Hay Associates (Australasia) l.td. 
60 Albert Road • South Mel~ourne. Victoria 3205, Australia 
213-219 M•ller Street • North Sydney. New South Wales 2060, Australia 
175 The Terrace • Wellington 1. New Zealand 
41 Pearn Crescent • Northcote, Auckland 9, New Zealand 
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Lee R . ..Tohnston 
8 George tm·rn Green: 
Charlottesville, Va. 22901 

Exhibit P-10 
CURRICUI.l.R·f VITA 

PROFESSIO~AL EXPERIE\CE 

Higher Education in United States 

j2;u{(Jt?} 
Born: Jann:rt; 21, 1923 
Duluth, Hinnesota 
Married, three children 

1955 to present, University of Virginia, Colgate Darclan Graduate School of Business 
Adolnistration. Ass is ta.nt Professor, Associate P rofcssor, Professor. 

Member of foui1dlng faculty \'l'hich initiated, developed, and est~blished 
the r-.IBA degree program. 

Chairr.1an of the Doctoral Program Planning Committee and first Director 
of the DBA degree program. 

Primary teaching areas in l·lBA degree program; Business Finance, Financ:lal 
~lanagement, Investment /lnalysis, Portfolio l·fa.11agement, ~1anager:tent of 
Small Enterprises. 

Prima1y teaching areas in DBA degree program; Seminars in Highe~ Education 
and Pedagogy, Research ~lethodolo6y (n.on-quantitative aspects), and 
Financial Theory (major field seminar). 

1953-1955 1 University of K~ns~s, School of Business Achainistration, Assistant 
Professor. 

1952-1953, Harvard University, Ha·rv~rd SL!3iness School, ·ReseaTch Assistant. 

H.igher Education Abroad 

1974-1976, North European Na.nager.tent Institute, Oslo, Nor~.;ay; Visiting Professor, 
Chairman of the Faculty (1975-76), and Resident Advisor to the ~;fa.-·1aging Director. 
Also, Visiting Pr.ofessor, Finnish ~.farlagerr.ent Institute, Helsinki, :Finland. 

1971 (ten weeks), University of \'i.it,·ratcrsrmld Gradu:tte School of Business Adt'linis­
tration, Johannesburg, S~uth Africa. Resident Advisor and Consultant to a ne\vly 
established gradu.:1te business school offering a t\ofO year HBA degree program. 

Research and.Publications 

1952 to Present. Teaching n~tcrials: Various teaching notes and case studies 
prepared for courses and published internally by Harvard Business School; School 
of Business Administration, University of Kansas; Graduate Business School, Uni­
versity of Virginia., ~md 1\orth Europe.1n l·tanagcmcnt Insti tutc. Also, various 
\oo"orking pape1~s n.nd memoranda. prepared for intcrn'al use concerning administ-rative 
policies and procedur:.!s, ;:•.cacl~ol~ progr311ls and planning, etc-.. at G::·aduate Ru~;iness 
SchoolJ University of Virginia; Graduate Business School, University of Wltwater­
sraitd; 2.nd ~:orth European ~·!t:tnagement Institute, Oslo, Norway. 

0"6 L. ,J 



Exhibit. P-10 

.1955 to present, Dcvcloi1~d, directed and/or p'lrticipated in various University, 
indus try, a.Ild cor;:p:my .sponsored m::t.Iln.gemen t tr41. ininz progra::ts, shoTt courses, 2.I1d 
se:ainars. Also h:J.Yt"! been ret:J.incd on various occasions by busin~ss firms, typically 
of smn.ll to mcdiu:n si:r.e_, as finMcial adviso·;:, conS".!ltant or director. 

Eusin~ss 

19~•9-1950, CrO\·:n Zellerbach Corporation,~ West I.1nn, Oregon, Cost and General 
Accou.TJ.tant, 

1947-1948, State toard o£ Higher Education,~ Corvallis, Oregon, Cost Accountant 
(pJ.rt-tir:te). 

1941-1942, North~vestern State Bank,. Duluth_, Ninnesota, B~"lk Teller. 

1940-1941, Brander's ~!usic Store., Duluth, Minnesota, retail store clerk. 

Also have held:a variety of part-time and seasonal jobs during the periods, 
1938-1942 and 1946-1952. 

Formal Education 

D,C.S. (1966) Harvard University 

M.B.A. (1952) H~rvard U:ti_versity 

B.S. (1949) Oregon St~te University 

Also attended Carleton College, University of r.Iinnesota, and Duluth Junior 
College. 

l·Iil i tary Service 

1943-1946~ Army of the United States 
First .Lt. Corps of Engineers 
Second Lt. Q~a~termaster Co~ps 

Overseas service, Hm.;aii, Leyte, Okina\ia_, Korea 

Hilitary specializations: Pl3.toon Leader, Cot!1pany Comm3.Jlder, 
Battallon r-:otor Pool Officer, Battalion Intelllgence Officer 
Engineer Corr:bat Battalion, Nilita.ry Government (Korean Civil Service). 

1)()7 LJ 
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Exhibit P-11-

• <r ... 

February 13, 1978 

B.H. Conner ---------· ~ 

Joe D. Burrell r. . Adrninistrati ve Dcci sions relating to Taxicab's audits and refund eligibility. 

·It ,In orccr to effectively adi.iinis.tcr Section 58-757.01 \"elating to Taxiccb co:iipanies, 
~~::Jlc r.iu~~ define certain term::; not hcrctofoi"C specifically d~fincd in the ·code or 

· by precedent. · 

fY 1 s p~opos cd that the fo 11 ovli n g terms be address e~ in Jhe 1~anne r s ho1·m : 

1 !ul 
11

.• Investment and rctm'"n .on investm~nt. 
~ A p;evi ous c:ourt cnsc ( 131. uc und Hhi tc Ta;d cnb Company) estab 1 i shed the fact 

th\lt n com;j~ny is entitled tG a 9% return on invcstrr.2nt. A business loss, 
, or a gain resulting in a return on investment of less than 9%, would entitle 
1 L,~\ the cotilpany to rc·?und of gll!.;Oline tuxes on fuel (providod of course that the 

1 11:::.~ other requi rc:o:<!nts 1·:cre met). 

! tlo·.·:cvcr, the court did not define investment. The follm·Jing definition is 
Ul d propose. : 

Invc~tmcnt is the average uf the assets at the beginning of any accounting 
period and the assets at the end of that accounting period. 

follow·ing fort1iulJ. for dctcl'inining retur·n on investn~cnt is proposed: 

L'''·t ,·n_c;_f)'.'.',r:\ ... (·lr.·.,.. ... ···:-.•·",.) ·'- int·l"\•"!"•,.·"' 0."'rcnsc '\.; \ '......... ..~.~,\'.,;..::• • ·~~ .. ~.;_.!...----
lnvcstliiCnl\a!J d~f·in<:tJJ 

2. f-~:fl~Oil.:-.blC! ~u1:1r·ie..?_- In o~"dc\·· to d~tc;"r.Jinc the pr·opr·icty of net inco~;~(or 
:o~~) one of t:-.e rector:; to consider \·:ould be the salar·ics pJ·id to CC::1!>tiny 
ei~pioyccs, or· mot"c particulJl"ly, salu.r·ic:; pJid to O':Jt.~~--:; u~' stoC:~!i,)l(:ers. 

It \·:ould be:-~~~~~~ c~sy, for in!;ttincc. to d'"astica11y 1n"i1utc t:1c amount paid to 
oneself as the owner of u business. 

Sidney ,·.ndrc•.·Js rcscurchcd tliC r.iJttcr nt so;n~ length, and four:d thut apparently no 
9!-Jidcljncs exist as to r~~~c;1ablc saluries for t\1xic~hs opcr~ti.:-;:1s, Oi" for that 
mutter uny other tYtlCS of business. Fur·thcr, Sid could not even find a source of 
avcra~c salaric5. 
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Consequently the following is p~oposcd: 

DUi'in!J the course of field uudits of t~xicub opQi"ui:ions, ~·!c vdli develop a churt of 
sJlurics puid fo officers and others tllr·ough r~v·ic\'1 of PiAL statements, i1nd other 
records, judiciously and tactfully of course, with the end in mind of determining 

.good uverage figur~s. · 

Obviously, even a ftcr the e~ tail 1 i sli8cnt of an a vcra0c, 1 cc~·my in both di rcct i oos 
mast be allm·1ed and sot.~nd, l"Cu~ont!ble judscm~nt mu3t Pi"'cvail. Ur.til such a list 
is developed, ~c can only use good judg2m~nt in particula~ ~ituations. The tax 
audit supervisor will be invoived in the decision making in questionable cases. 

Si ncct"c ly, 

I~ (;.~~ /--II "/~ 
II t/ i: . 
11 Joe B. Ourrell 
~fu~ls Tax Dcpartmo~t 

· JCG/rhc 

t~·ll1 i ~m Pt:r·ks 
Dust~r Flaskas 
Sidney Adrcws 

' 

~. 
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Exhibit ... P-12 
~-· .. ~ •· •• • 

U.ll. Conner 

Jot! ~. Uu; .. rc 11 

~ ncfund~ to TaxicJb companies under Section 58-757.01 

1

:'; 

t.JThc propo5al hus been made to. establish a register of Tuxicab Cor.ipc.n1es ~·:hich 
~\'(;'' .. ' 1 .. , .... :..:c~J-,-, ""''"'\.:\ ... c1•:.,.: •. , .. ,.,. '·y .::0 .... rcr.u .... rl ... Ul'G'c:-\" s··"'\c··-1·,. ... ! ·, 7r>7 "'1 Tr.,, 

• U I~ Ia"" I , .. ',.'- l-11t.. •• I~ lal • 1.. I I I II .l.) 1 .,;.1 I,.; I,. IJII .Jf_,- • eoJ e Ill. 

prcccdurcs could be ~s foll0ws: 
./,.~ 
! i ll. 
I, 

1
11 . i I I 

II ! I 
I' I' 
\ '-" J --· 

~f· 

Receipt of the in·itial r~fui1d Ctiusc the a ~u•jcrv·;50l"' 
to t"CViu·: ~;1.)' Profit ~;n.. 055 ~tiltti;.cnts ~~~L or· Fede:r-u 1 Tux r~etUI"n subr.ii ·~ted 
\·lith the application. If the P&L or T~x StL!tUi1;~nt r.ict the tc!i·~ (!;CC bc1ch') then 
t:~~ re·it:nt~ \l:ould bt'! c21 .. tificd by the tux uuc!it sup~rv·iscr und fln entry in 
the re~istci" \·lould be mr,dc ind·icating the p~riod of c1·~git-·;lity. The refund 
\:ou 1 d te r.iut!e by th~ rcfu;1d sccti on. 

I ·17 the f-t.l or Tax Statcr.1cnt did not n:cct the tcs t, then the refund \':oul d not 
be ccrti ·ri cd <llld tht~ rcf~nd scct·i o:1 \·mu.l d \·:r·i tc the il;JiJ 1 i cant accor~d·i n~1y. 

O:·.cr. th(! ~pplicant becair:~ eligible for a refund (uiH.i \·;us pl;~ccd in our rcHistcr) 
them ;:.:1y st.Lsequcnt ciai1::~ •·1ould Lc checked against the register by the refund 
scct·ion as ·•.:~o~e: c1\.x·il;.s co .. ic in. 

Th~ ~ .. ~g i:; tt::r- \·:0ul.:i lK: updotcd by the tax ~ut1 it s up~l"Vi :,or- w·i th tJny s t.:t;sequcnt 
P~,L or T~x $tu.tci:lC'r.ts obtained <.luring annu<.ti audit or sent in \-'lith refund 
app T ·i c\l t i or.~. 

Urhe te:st for cl igib11 ity 
parts: 

tmd ent; .. y into the icgistci .. , must be applied ir, t\\'O 

1. If six Jlionths P~L stJtcr::;nts ,H .. c u.vail~blc, a loss shcr.-:n ~h~.:~"::'C~l \··c,ulJ ~:.v:·~c 
th~ app1ic~nt c1i~Jible ~~vr a pcl"'iod of ?9 1r.onth5, For ci:C:1i~:p'ie, 
f\ :; i x mor&th !'ttL for pci'··i od Januin·y ., • 197B - JUIJC 30, 1978: 
.(._ --···--- -··-·------·-----. ---
~cbruary 1, 1978 Ju~y 1, 1973 JunP 30, 19Sj 

2. A t•:t'}lV~ rr:o;1th P~ .. l. Oi ... F:Jdcra1 Tu.;< Stutcncnt 5hm·lin9 u loss \·:ould r.1aJ:c t:,e 
upplica:1t eli~Jiblc for refund for t·,;clve 1~onths follm·ling the ending statement 
d~tc. For cxJ~plc, 
A P~L for period June 1, 1977 - June 30, 1978: 

----------------~~~~~~ ·~UTyl-;-TI)is June 3~, 197 J 
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•• Exhibit P-12 • 
Note that in both cuscs \·:~ liiu:;t also npply \:hn 9X r(!"\:U~"n en in,:c~tiJ(;nt ullO' .. 'uncc, 
~o that evcil a sui n may not ncccssuri ly mJ~~c the i:!ppl i cant inc 1 i gi b 1 e for refund. 

i:otc ulso· that \·:c hc.ve the right to exaiirlnc the , .. ccords of the "fexic.~bs ccrmi:lnia5 
to dctcraJ'ine th.e propriety of any P&L statement if tharc ~rc questionable' items. 

Sinccr~ly, 

/~:A-~ 
(._;,(,. 

/./ 
Jo~ 3. Gu;";cll 
Fu~ls Tax Dcpurtmont 

rR'I 
~u· l I I 
~ 

.--~ I r--. 

ll_J 
lr 
I I 

I ~ u 
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Exhibit P-14 OFF!CE CC 

BLACK AND WHITE CARS, INCORPORATED 

FINANCIAL STATEMENTS 

for the six months ended December 31, 1976 

{Unaudited) 

~I C P II ILL I P S, L I E LA X I.> & ~ li L LEI~ 

CERTIFIED PUBLIC ACCOUNTANTS 
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C 0 N T E N T S 

Accountants• Report 

Financial Statements: 

Balance Sheet 

Statement of Income and Retained Earnings 

Statement of Changes in Financial Position 

Cost of Transportation 

Schedule of Administrative Expenses 

Notes to Financial Statements 

Pages 

1 

2 

3 

4 

5 

6 

7 

303 



Exhibit P-14 

l'[CPIIILLIPS, LIELAXD & ~II LLER 

CERTIFIED PUBLIC ACCOUNTANTS 

740 DUKE STREET 

BOX 1180 

J. VINCI: NT MCPHILLIPS 

NORFOLK. VIRGINIA 23501 
I:OWARO L. LI£1.ANO, JR. 

0£NNIS R. DEANS (804) 623-5870 

GRAYSON B. MILLI:R (1915-1975) 

To the Board of Directors of 
Black and White Cars, Incorporated: 

M£MBE:RS 

AMERICAN INSTITUTE Of" CERTIF'IEO 

PUBLIC ACCOUNTANTS 

VIRGINIA SOCIETY OF' CERTIF'IE:O 

PUBI.IC ACCOUNTANTS 

The interim financial statements for the period July 1, 1976 
to December 31, 1976 of Black and White Cars, Incorporated included 
in this report have been prepared from the books and records of the 
Corporation without audit and we express no opinion on them. 

March 15, 1977 

1 
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BLACK AND WHITE CARS, INCORPORATED 

BALANCE SHEET, December 31, 1976 

{Unaudited) 

Current assets: 
Cash 
Accounts receivable: 

Trade 
Employees 

Inventory of supplies (Note 1) 
Prepaid expenses 

Total current assets 

ASSETS 

Equipment, at cost (Notes 1 and 2): 
Taxicabs and service vehicles 
Accessories and equipment 
Shop equipment 
Furniture and fixtures 

Less accumulated depreciation 

Other assets: 
Cash surrender value of officer's 

life insurance, net of $4,373.16 
policy loan 

Goodwill 
Permits 
Organization costs 

$ 16_,103. 81 
2,556.65 

260,223.34 
59,666.55 
2,530.67 
5,891.49 

328,312.05 
230,780.29 

16,838.78 
4,531.77 

36,980.00 
242.75 

$ 21,274.23 

18,660.46 
7,531.75 

108,613.63 

156,080.07 

97,531.76 

58,593.30 

~12.205.13 
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Exhibit P-14 

LIABILITIES AND STOCKHOLDERS• EQUITY 

Current liabilities: 
Note payable - bank 
Notes payable - other 
Accounts payable: 

Trade 
Employees• payroll deductions 

Accrued expenses: 
Salaries 
Income taxes (Note 1) 
Payroll taxes 

Total current liabilities 

Stockholders• equity: 
Capital stock, $25 par value: 

Authorized: 100 shares 
Issued and outstanding: 100 shares 

Paid-in capital 
Retained earnings 

$ 51,005.84 

$ 74,958.17 
10,304.20 

13,821.76 64,827.60 

19,606.99 
4,373.42 
1,253.72 25,234.13 

2,500.00 
5,000.00 

175,324.10 

129,381.03 136,881.03 

$312,205.13 

The accompanying notes are an integral 
part of the financial statements. 
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STATEMENT OF INCOME AND RETAINED EARNINGS 

for the six months ended December 31, 1976 

Revenue -· passenger fares 
Cost of transportation 

Gross profit 

Administrative expenses 

Loss from operations 

Other income: 
Sundry 
Gain on sale of equipment 

Other deductions: 
Inte:Lest 

(Unaudited) 

Officer's life insurance expense 

Loss before income taxes 

Income taxes (reduction) 

Net loss 

Retained earnings, July 1, 1976 

Less: Dividends paid 

R~tained earnings, December 31, 1976 

Loss per share of outstanding capital stock 

Dividends per share of outstanding capital st:ock 

$ 645.00 
300.00 

1,610.24 
1,958.34 

The accompanying notes are an integral 
part of the financial statements. 

3 

$727,537.30 
639,595.47 

87,941.83 

117,464.68 

29,522.85 

945.00 

28,577.85 

3,568.58 

32,146.43 

(12,062.24) 

20,084.19 

153,865.22 

133,781.03 
4,400.00 

$1291!381.03 

$200.84 

$44.00. 
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STATEMENT OF CHANGES IN FINANCIAL POSITION 

for the six months ended December 31, 1976 

(Unaudited) 

Financial resources were provided by: 
Operations: 

Net loss 
I.ess depreciation expense not requiring 

outlay of working capital in 
current period (Note 1) 

Total from operations 

Oth~r sources: 
Decrease in cash surrender value of 

officer•s life insurance 
Book value of equipment disposed of 

Total financial resources provided 

Financial resources were applied to: 
Payu~nt of dividends 
Purchase of equipment 
Decrease in long-term debt 

Total financial resources applied 

Decrease in working capital 

Changes in components of working capital: 
Current assets, increase (decrease): 

Cash 
Accounts receivable 
Inventory 
Prepaid expenses 

Current liabilities, increase (decrease): 
Current maturities of long-term debt 
Notes payable - bank 
Notes payable - other 
Accounts payable 
l:..ccrued expenses 

Decrease in working capital 

$ 4,400.00 
30,410.54 
1,333.10 

The accompanying notes are an integral 
part of the financial statements. 

4 

$ 20,084.19 

36,357 .. 20 

16,273.01 

243 .. 86 
3,435.02 

19,951 .. 89 

36,143.64 

$ 16.191.75 

3,604.34 
6,016 .. 21 

385.55 
75,568.54 

85,574.64 

(16 1000,.0 8) 
66,788.50 
10,304.20 
36.390.72 

_ _...::.4...£.~, 213 3..:. 0 5 

101 t 76.§_:.? 9 

$ 16.191 .. 75 
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COST OF TRANSPORTATION 

for the six months ended December 31~ 1976 

Depreciation (Note 1) 
Gas, oil and grease 
InsurDnce and fleet safety 
Licenses and payroll taxes 
Rent 
Repair parts and services 
Tires and tubes 
Uniforms 
~vages 

(Unaudited) . 

The accompanying notes are an integral 
part of the financial statements. 

5 

$ 34,657.35 
70,897.96 
63,515.92 
29, 748. 52_,.., 
11,236 .. 14 
40,489.13 
11,614.10 

226.19 
377,210.16 

$639,595.47 

.. ..... ... 
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SCHEDULE OF ADMINISTRATIVE EXPENSES 

for the six months ended December 31, 1976 

(Unaudited) 

Advertising 
Bank charges 
Depreciation (Note 1) 
Dues and subscriptions 
Freight 
Heat, lights and water 
Insurance - group 
Legal and accounting 
Maintenance - building and grounds 
Hiscellaneous 
Postage, stationery and printing 
Pension fund 
P:tornotions 
Salaries 
Supplies 
Taxes and licenses 
Telephone and telegraph 
Travel 

The accompanying notes are an integral 
part of the financial statements; 

6 

$ 3,577.08 
11.44 --

1,699.85 
358.38 
20.10--

3,043.11 
1,635.12 ... ~ 
3,978 .. 87 
1,007.14 
2,920.75 
2,201.03 

13,000.00--
653.58 

74,508.46 
1,020.31 
1,617.30 
5,173.64 
1,038.52 

$117,464.68 
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NOTES TO FINANCIAL STATEMENTS 

(Unaudited) 

1. Sun1mary of Significant Accounting Policies: 

General: 

The primary source of revenue is passenger fares from transporta­
tion furnished through the operation of a fleet of taxicabs. 
Revenue is recorded daily as services are furnished and expenses 
are recorded as incurred. 

Inventory: 

Supplies are valued at the lower of cost (most recent acquisition 
cost, which approximates first-in, first-out) or market. 

Depreciation:: 

Depreciation is computed by the straight-line and declining­
balance methods based on the estimated useful lives of the plant 
and equipment. 

Income Taxes: 

Federal income tax expense has been reduced by $1,540.27 for 
investment tax credits applied by the flow-through method. 

2. Pension Plan: 

The Corporation has adopted a pension plan whereby each employee 
shall be qualified to become a participant under the plan on the 
effective date, December 31, 1975, or the first day of the plan 
year after which he is employed. The contribution for the current 
year was $13,000.00. 

7 
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Exhibit P-15 

~LACK AND WHITE CARS, INC. 

$ix months ended December 31, 1976 

rROPOSED ADJUSTMENTS PER DMV 

Loss, before income taxes (per prime-facie 
statement) 

DMV proposed adjustments: 
(A) Excessive salaries 
(B) Allocation of expenses (50-50) 

Adjusted income (to 
disallow refunds) 

$13,257 
39,860 

$(32,146) 

53,117 

$ 20,971 
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BLACK AND WHITE CARS, INC. 

Six months ended December 31, 1976 

Loss, before income taxes (per prime-facie 
statement) 

Agreed adjustments: 
Insurance 
Pension expense - (50-50) 
Administrative salaries - (50-50) 
Group insurance - (50-50) 
Gas tax refunds - (50-50) 

Loss including gas tax refunds 

· El .· .h t tax refunds · 1.m1a e gas 

Loss before gas tax refunds 

*Includes $5,000 of bonus 

$10,265 
6,500 

·7,125* 
818 

(2,519) 

$(32,146) 

22,189 

(9,957) 

(15,038) 

$(24,995) 
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B.LACK AND WHITE CARS I INC. 

For the year 1976 

Income before income tax (as reported) 

Adjustment: 
Insurance expense understated 

Interest expense 

Income tax 

Corrected net income 

Assets 12/31/76 
12/31/75 

Average 1/2 

$312,205 
289,586 

601,791 

300,896 
@ 9% 

(15,984) 

18,170 
4,276 

22,446 
4,871 

17,575 

27,081 
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Exhibit D-1 

DEFENDANT'S REQUEST FOR ADMISSIONS 

Pursuant to Part Fou~ of the Rules of the Virginia Su­

preme Court Defendant Commissioner, by counsel, hereby requests 

that Petitioner admit the truth of the following statements. She 

Petitioner be unable to admit the truth of any part of any of the 

following, he is requested to admit as much as possible in each i 

stance. 

1. The U.S. Department of Labor's consumer price index 

for the years 1967-68 ahd 1973-1978 is as follows: 

1967 
1968 
1973 
1974 
1975 
1976 
1977 
1978 

100 
104.2 
133.1 
147.7 
161.2 
170.5 
181.6 
195.4 

2. The U.S. Department of Labor's consumer price index 

measures. the price chari-ge of a market basket of goods and service~ 

over time. One use, therefore, is as an index of price change. 

During periods of price rise, it is an index of inflation. 

3. Each of the figures on the attached table of figure~ 

pertaining to,Black & White Cars, Inc., is true. 

4. Petitioner's stockholders' equity as of December 31, 

1973, was $79,281.23. 

5. Petitioner's net income for 1974 was $23,608.90. 

6. Petitioner's stockholders' equity as of December 31, 

1974, was $98,890.13. 

7. Petitioner's net income for 1975 was §16,190.80. 

8. Petitioner's stockholders' equity as of December 31, 
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1975, was $115,080.93. 

9. Petitioner's net income for 1976 was $26,200.10. 

10. Petitioner's stockholders' equity as of December 31, 

1976, was $136,881.03. 

11. Petitioner's net income for 1977 was $43,745.06. 

12. Petitioner's stockholders' equity as of December 31, 

1977, was $175,126.09. 

13. In 1977 and 1978, Leonard 0. Oden owned 52% and 

Louis M. Oden owned 48io .of the stock of Black.& White Cars, Inc. 
I 

14. The compensation other than dividends or interest and 

paid by Petitioner to Leonard 0. Oden and Louis N. Oden for 1977 
.. 

1978 was intended in part to compensate for earlier underpayments 

of employee compensation. 

15. The years of such earlier underpayments to Louis M. 

Oden and Leonard 0. Oden for which their 1977 and 1978 salaries 

were intended, in part, to compensate, are 1968 through 1974. 

16. Petitioner paid Leonard 0. Oden a bonus for the year 

1977. 

17. Petitioner paid Leonard 0. Oden a bonus for the year 

1978. 

18. Petitioner paid Louis M. Oden a bonus for the year 

1977. 

19. Petitioner paid Louis M. Oden'a bonus for the year 

1978. 

20. In 1976-1978_, Petitioner made contributions to its 

pension plan for both Louis M. Oden and Leonard 0. Oden. 

21. In 1976-1978, Petitioner provided Louis M. Oden 

with the use of a late model, full-size motor vehicle. 

I 

22. In 1976-1978, Petitioner provided Louis M. Oden witH 
---3-l-7 ! 
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group life insurance coverage. 

23. In 1977, Petitioner employed two full-time manager: 

in addition to the Odens. 

24. In 1978, Petitioner employed two full-time manager~ 

in addition to the Odens. 
25. The salaries of said two full-time managers are 

$11,436.92 and $9,780.95, respectively. 

26. In 1977 and 1978, Leonard 0. Oden was engaged in 

the practice of dentistry, at which he spent approximately 25 hour 

per week. 

27. In addition, during such years Leonard 0. Oden 

maintained-dental laboratories to serve his .practice and the prac­

tice of other dentists. 

28. Leonard 0. Oden is President of Norview Cars, Inc., 

another taxicab company . 
.. 
· 29. Leonard 0. Oden owns 98 percent of the stock of Nor 

view Car?, Inc. 

30. In 1977 and 1978, Leonard 0. Oden received no salar: 

dividends, or other compensation from Norview Cars, Inc. 

31. During the course of many weeks in 1977 and 1978, 

Leonard 0. Oden spent no time whatsoever exclusively in connection 

with Norview Cars, Inc., and in some weeks, he spent up to five 

hours exclusively on the affairs of Norview Cars, Inc. 

32. During 1977 and 1978, Petitioner operated approxi­

mately 50 taxicabs. 

33. In 1977 and 1978, Norview Cars, Inc., operated ap-

proximately 20 taxicabs.· 

VERN L. HILL, COHMISSIONE.R 
DIVISION OF HOTOR VEHICLES 31 8 
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,.(And Bonus, if any. 

~ 'l j ·~. '·1':'{';' 

.:~: 'fjj' 
~ ;~ .. ·~~~· 

j'~ ~.t ,(1 
t 

.; :;;<: •j 

! ;j: ,, ~~:: ;!S··' ''$' 

•( 
{F ..... ;;c 

.\ 

' 
·K ---~ 

I 
1 -~- ~t 
,I i( ··~ 
f :\' 

~:,· 

\ ·.~ ~- r~:;~· 

I 
,r._: <(· 1 .... 
.t r-· 

~~ ~· [ 
t l :\{; 
. .:.·: 
li' ~'(' :K·, ! 
:~ 

.. •,. ·~·-~·~~ 
l 



, 

i 
:·.·· . 

.... : . ~ ' ... 

GUY. C:ROM\\ HI.. 8El"l. 
AI':() l.U!\ll{i 

ATrUilNlY!I Al lA'a" 

Exhibit D-1 

PEITIONER' S RESPONSE TO DEFENDJ\I~T' S HEQLJEST FOR J\D!·liSSIOi·IS 

Now comes_the Petitioner, Black & White Cars, Inc., b~ 

counsel, and for its response to the Defendant •·s Request for 

Admissions states as follows: 

1. As to the figures for the years 1967 through 1976 

these figures are admitted as true but Petitioner reserves tt 

right to object to the relevancy even though admitted. As tc 

the figures for 1977 and 1978, Petitioner objects to the reqt 

for admissions incident thereto, upon the grounds that any. 

request for data in these years has no relevancy or material~ 

to the issues involved in the suit herein, and is otherwise 

therefore an improper subject of discovery .. 

2. Petitioner is not in a position to either admit or 

deny the request. 

3. The figures in the attached table are admitted as 

true so far as concerns the years 1967 through 1976. As to 

the request vis a vis the years 1977 and 1978, Petitioner 

objects upon the grounds above cited in Paragraph 1. 

4. As to the resuest for admissions contained in Para-

graphs 4 through 10, the same are admitted but Petitioner re 

serves the right to object to the relevancy thereof. 

5. As fo tfie_:.:_req~es-t -r·or admissions ___ contafhed r:n---pa.ra:O:.·· 

graphs 11 through 19, Petitioner objects upon the grounds as 

set forth in Paragraph 1 above. 
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6. With reference to the request for admissions confained 

in Paragraph 20, it is admitted as to 1976 but otherwise object 

ed to as to 1977 and·l978 upon the grounds above cited in Para-

graph 1. 

7. With reference to Paragraph 21 of the request for 

admissions, the same is denied as to 1976 and objected to for 

the other years upon the grounds above noted. Louis N. Oden 

was provided a three (3) year old Ford as of 1976. 

8. As to request for admissions contained in Paragraph 

22, the same is admitted as to 1976 and objected to in 1977 

and ... 197 8 on the grounds above cited. 

9. As to the request for admissions set forth in Para-

gra~hs 23 through 28 and 30 through 33, Petitioner objects 

to the same upon the grounds above ci f"t.:~.; j n Paragraph 1. 

10. As to the request for admissions contained in Para-

graph 29, the same is admitted as to 1976 but otherwise objecte 

to for subsequent years upon the grounds above cited. 

BLACK &;CHITE CA~. 
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-----.. -·-···- ·-·--·· 

GUY, CROMWEll, BETZ 

& LUSTIG 

AnORN(YS AT l4W 

PETITIONER'S SUFPLEi.iENTAL A~JS~'/ERS 
TO DEFENDANT'S HEQUEST FOR AD~.USSIOJJS 

NOW COl'JfES the Petitioner, Black & V.'hi te Cars, Inc. ~ by coW1sel, and 

for its Supplemental Response to the Defendant's Request for Admissions 

states as follows: 

1. The Cons\llner Prices Index figures for 1977 and 1978 are 

admitted as true, but Petitioner reserves the right to object to the 

relevance of the same even though admitted. 

2. As to Paragraphs 11, 12 and lJ of the Request for Admissions, 

Petitioner admits that the same are true, but avers that the same have no 

relevancy to the issues at hand. 

J. With reference to Paragraph 14 of the Request for Admissions 

the same is admitted to be true, but only to the extent that the compensation 

referred to, so far as it was "intended in part to compensate", was not a 

significant "part" or consideration. 

4. With reference to Paragraph 15 of the Request for Admissions 

the same is admitted as true to the same exlent as set forth above with 

response to Paragraph 14. 
---· ------------

5. With reference to Paragraphs 16 through 20 and 22 of the Reques 

for Admissions the same are admitted as true, but it is avered that the same 

has no revelency to the issues before the Court. 

6. With reference to Paragraph 21 of the Request for Admissions 

the same is denied. 
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----- -----··· 

7. With reference to Paragraphs 23 and 24 of the Request for 

Admissions the same are denied to the extent that the employees involved·wer~ 

not in fact "full-time managers". 

8. With reference to Paragraph 25 of the Request for Admissions 

the salaries stated are true as to the employees involved, however the 

employees were not "full-time managers". 

9. With reference to Paragraph 26 of the Request for Admissions 

the same is true through 1977, but somewhat less hours were involved before 

1978. 

10. With reference to Paragraphs 27 through 31 of the Request for 
-... 

Admissions the same are admitted as true, but it is avered that the same 

bears no relevancy to tfie issues before the Court. 

11. With reference to Paragraph 32 of the Request for Admissions 

the same is admitted as true. 

12. With reference to Paragraph JJ of the Request for A~issions 

the figures for 1977 are admitted as true, but the figures for 1978 are not 

admitted as true and are denied. 

BLACK & WHITE CARS, INC. 
/1 

A 
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Exhibit D-1 

PETITIONER'S FURTHER SUPPLEMENTAL ANSVIERS 
TO DEFENDANT'S REQUEST FOR ADMISSIONS 

NOW COMES the Petitioner, Black & White Cars, Inc., by 

counsel, and further supplements its answers to the Defendant' 

Request for Admissions. 

1. With reference to Paragraph 3 of Defendant's Request 

for.hdmissions, as to the figures for 1977 and 1978, the same 

are admitted as true but, Petitioner reserves the right to 

object to the relevancy and materiality thereof. 

BLACK ~HIT~ CARS~1C. 

BY: L~~ .. ~4 
/ 00 C'ounsel 
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Exhibit D-5 
BLACK AND WHITE CJ\HS, INCORPORl\TED 

BALANCE SHEET, December 31. 19"/7 

(Unaudited) 

;urrent assets: 
Cash 
Accounts receivable: 

Trade 
Employees 

Inventory of supplies (Note 1) 
Prepaid expenses 
Insurance deposit account (Note 3) 

Total current assets 

Equipment, at cost (Notes 1 and 2) : 
Taxicabs and service vehicles 
Ac·cessories and equipment 
Shop equipment 
Furniture and fixtures 

Less accumulated depreciation 

Other assets: 
Cash surrender value of officer's 

life insurance, n··'t of $4,373.16 
policy loan 

Goodwill 
Permits 

ASSETS 

$ 25,190.1B 
309.08 --.-------

346,480.00 
62,444.55 

2,530.67 

--~04~45 

417,501.67 
2 70.J..l5. 7fl 

19,064.80 
4.531.77 

37,700.00 

$ 20,129.20 

2 5, 499. 2f) 
11,183.75 
2,92b.41 

]7,000.00 

96,738.64 

146,785.89 

Organization costs -·--- 2.±~.- 7 5 ___ G l , __ ?.1~~3 2 

I 

-~~- f; __ J..l. [~-

'• ·1',.... . .. ' < 
l 

-:--------------- -- -· ·--- -· -· - .. 

--~--

:-'·''--·. 

3
~,.. 

..::.:o 

. ' 
I '1 • 
'. I ;! ./. 
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LIABILITIES AND STOCKJIUI.JDERS' EQUITY 

Current liabilities:· 
Notes payable 
Accounts payable - trade 
Accrued expenses: 

Salaries 
Income Taxes (Note 1) 
Payroll Taxes 

$ 59,000.00 
3,168.96 
1,555.79 

$ 36,744.90 
29,404.61 

Other --~6. 3. 50 __2].J88..!..f_~ 

Total current liabilities 

Stockholders' equity: 
Capita~ stock, $25 par value (Note 4) : 

Authorized: 1100 shares 
Issued and outstanding: · 1100 shares 

Paid-in capital 
Retained earnings (Note 4) 

27,500.00 
5,000.00 

_142-L226..!.09. 

The accompanying notes arc an integral 
part of the financial statement~ .. 

2 

129.937 .. 76 

175,126.09 
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STATEMENT OF CHANGES IN FINANCIAL POSITION 

for the year ended December 31, 1977 

(Unaudited) 

Financial resources were provided by: 
Operations: 

Net income 
Add depreciation not requiring 

outlay of working capital in 
current period (Note 1) 

Total from operations 

Total financial resources provlded 

Financial resources were applied to: 
Payment of dividends 
Purchase of equipment 
Increase in permits 
Increase in cash surrender ·value 

of officer's life insurance 

Total financial resources applied 

Decrease in working capital 

Changes in components of working capital: 
Current assets, increase (decrease): 

Cash 
Accounts receivable 
Inventory 
Prepaid expf'n~os 
Insurance de~osit account 

Current liabilities, increase (decreilse): 
Notes payable - bank 
Notes payable - other 
Accounts payable 
Accrued expenses 

Decrease in working cap1tal 

$ 5,500.00 
114,594.93 

720.00 

The accompanying notes u r e an J n lecJ 1: C'l.l 
part of the financial statements. 

4 

$ 43,745.06 

65,340.80 

109,085.86 

12 3 , 04 0 . 9 ~~ 

( 1, 14 5 . 0 J) 

6,83B .. 80 
3.65/..00 

(105,6B7.20) 
___ 3 ?__,_QOO =- 00 

CJ4,CJ5R.l.l) 
2 b , 4 ·l 0 . 7 () 

( ~~ 5 " t1 2 7. • '.~ q ) 

---~.!..2 ~:~ .. :..L~ 

$ (13,')5r;.()'lj 
:.:..-~·-· ~~=- .- -~· :· - ·-. 
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TAXICAB AUVIT ASSESSMENT $37,006.20 

IY- b I I J 
f) /,, 

' /(uflfj 
I ·-

/ ----· L---'--····· 

Cci~TIFIED ;,t\1 L 

]u.f..tj 6, 1978 

Olac.ll & t1hUe. Call.6 !Jtc.. 
8 3 0 {l)cu,t 3 9.th St/teet 
l!oJt&oi..k, Viltg.in-i.a. 2 3508 

Ge.n.:tleme.n: 

At.ta.c.hed L!J c.opy a 6 the aw:U:t Jte.poJtt c.ove/l..ing !}ouJt ta.uc.a.b opeJta..ti.oJt 
6oJt .the. pe!U.od 6Jtom Jul.y 1, 197 4 .to Ap.lti..l 7, 197 8. 

The. a.udLt 6-iJulvingll Jte.v eat an 4h4 <?.64 men.t due. .i.n .the amount o 6 $31, 0 0 6. 2 0, 
to JLeeoveJt payment made. on lte6u.ndb Ha:t .in ac.c.o-'tda.nc.e. wLth the. pJLov~.i.ost.& 
o6 Seeti.o;1 58-757.01 o6 .tfte Code o6 V.btg.i.rUa. 1950, cu a.me.nded. Remit­
:t.aac.e hJ c.oveJL .&am~ .&hou.e.d be. made. upon Jte.c.ei.pt on .thU le:tt.eJt. 

S.Utc.eJte.t.y, 

3. H. Connell., :.taaage/t 
Fu.w Ta.x. Ve.ptVL;bne.nt 

6HC/nh 

bc.::.p~w 
IOtomeJL 
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CERTIFTEV MAIL T AX1 CAB AUDIT ASSESS~!EUT 

_,._,_ 

Ju.e.y 6, 1916 

&.a.c.t & !vlute CalL~ Inc.. 
830 l.:.'C..6:t 39.tl:lt S:t!&.e.e;t 
1Jollfioll~, V.i/c.g.i.1Ua. 23508 

I ·".. 
· · No pJr.e.v.i.ou.& at.1.dU c.onduc.t.ed. TJM.A ltepo, ... t c.ovett~ --the pC/'..J..od 6Jtom Jt~C.y 1, 797 4 

:to A1-vt-U 7, 1978. 

\ · ._ . STA TE'~fE~.rrs 
-.. .. ·-----

A. Sc.hedui.e o ~ V.i.~a.U.oww Re6uncU. 
0 - ... ... 

COMMENT 
! t. An exanLi.n.a.:Uon o6 Jtevenue a.n.d expe.tt6e Jtec.oJtd.6 Jtc.vea.l .tha..t d.Mc.JtepaniiM c.on-
. :...... c.c/uung ~.>uc.lt ex pet~ e ;,tem.& M .i.n.~.>u.luuzc.e, .;;· .Uc.en.6 e.-6 and pa.ytc.o.U. .t.axu .i.n c.o.&.U 
- o6 .tJt.a.n&poJt.ta.;Uon; and .ta.xu a11d Uc.en.6e.6, M we;?.C. M othet ~.>ma.U e.xpen..oe .Ltem-~ 

ht cu.-lmi.J~:tll.a.:Uve. c.o~.>u, do no.t c.on6ollm to ge.neJta..tey ac.c.c.p:te.d a.c.c.oun.:Ung p .. un-
; :-- ·c,i.pl.u Jtehtti.ng :to :the ma.tc.lung o 6 ILe.ve;tu.u w.Lth expe~u :to .tltcWj. pJtopeJt 
' , a.c.c.ounti.ng peJU.oru. AJ!Ao, o 6 6-i.c.~u c.ompe.n4a:Uonl.>, c.on4.i.I.>Wtg o 6 ~.>ataJL.y rutd/ oiL 
;=.:bonU~.>e&, ht the 6-Uc.al qea./L6 1975 to 7976, Me .i.n exc.MI.> ofl wha.t ~~ c.oJU~iVted 

: t to be Jtea...6on.a.bte ht c.ompcvU.6on :to ba.4e yeCIJL4 1972 olt 1973 • . 
. ..~ EXCEPTIOU 

\.\ .'ilone.. Aud..U c.oJtd.uc..te.d b!f B. 1. F!MhM. 

'- ·. ASSESS:;~ENT 

! : A&heo~.>me.n.t .l.tt .the amoun.t ot) $37,006.20 .i.l.> hC?..Jteby ma.de. to c.ovCJL Jte6und6 ~u.i:;-
-· mUted c.ov~'Ung Jultj 1974 pWtc.lta..6eA and a£.£. JL.e0und.& c.ove.Jt.i.ng pu/tc.hMu a.:~.te .. ~ 

Vec.embeil. 31, 797 6 £t6 .6WmliaJt.i.zed bel.ow and .&ho«.:n .Ut de.:taLe. on Sc.hedui.e A a..v~a.c.hei: 

Gallon& 
Ta.x 
A-&.6 M.&me..nt 

o. H. ConnelL, Mana.geiL 
F u.eh Tax Vepa.Jt:bne.nt. 

8HC/nh/!,:j£f 

411,180 
$37,006.20 
$37,006.20 
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COMMONWEALTH OF VIRGINIA 

DIVISION OF MOTOR VEHICL.ES 

FIJELS TAX D2PARTr·EN'P 
RICHMOND. VA • 

. - STATEMENT A -
- SCHEDULE OF DIFFERENCES -

__ ....&..V.&aiS.u...;A..-.L.IoWLO"-l,;''·;..a,:.'E ...... .ac...v-!.:R~E.l-.JFU:=.L.:;'JVL.!C.S~------- Audit of iJLACK 5 !J.!HITF CARS 

Audit Period : From ---,-Joil,,.., e"'fy..-.7..,.,--f-:19~1~4------- to A r" : e 1, 1 9 7 8 

DArt 

1974 
Se;;~.t. 

1971.. 
Fe6~' 
I . -J 

i i 
,VJ.JL. 

it )1 
AP'iJ 

•'·!% 
f i t i 
June: 

Jkil . ~ Yl 
~~ 

Aug. 
...--... 
Se.p.t~ 
tUJ oer. 
II 
liov. 

Vee.._ 
197&.-' 
Jrui.' 

\ I 

... ' 
Feb. 

L.t 
Malt. 

ApJt. 

To.:tal.4 

EXIlLANATION 

v.~rv REnwtd #7097999 dated 9/17/74 kL£,~a.Uowed) 

VMV Re6und #1111640 da,ted 'l./1 /77 (cU,~a..Uowed) 

VtfV Re.6u11d #171222.3 da,tc.d 3/1/77 (c:U4a.U.owe.d) 

Vi-.W Refiund #7112.968 cla.ted 4/1/77 (d.Ua£1.owed) 

VMV Re6wtd # 11135.21 da..ted 5/'l/77 (c:U..6a.l..towe.d) 

VMV Re6wtd # 1114268 dated 6/1/77 (cLi.J.:CLU.ot.r..'ed) 

VMV Re.6und #17714983 da.:te.d 7/1/77 (fua.Uowed) 

V.\IV Re.fiund #1115560 da;tecl 8/1/77 (fua.U.owed) 

VMV Renutul #1116288 da,te.d. 9/1/77 (cU6a..U.owed) 

VHV Re6tutd #711684; dated 7 0/1/77 (dL~a.ttowed) 

VMV Re6u11d tlda..ted 11/1/77 (..-Li.&aU.owed) 

v:.w Re.6u~td dated 12/1/77 (cU.oa.Uowed) 

OMV Re6und da.:ted 1/'l/78 (fuaU.owe.d) 

V/.fV Re6und dated 'l./1/78 (fua.Uowed) 

VMV Ret}tutd da,ted 3 I 1 I 7 8 ( ctiAail.owe.d) 

VMV Re6wtd da.ted 4/7/18 (fua.Uoc•;ed) 

----'-O~fi.IL 

OEiliTI I CP£01TS 

252.00 

23550 

27850 

25350 

25800 

22100 

23650 

26900 

27580 

28100 

22600 

24800 

27900 

27300 

7.2900 

29600 

14111SC 

Pag: # l 

TOTAL 

on•n ! c~ 

25200 

23550 

27850 

25550 

zssoo 

22100 

25650 

Z6900 

27580 

28100 

22600 

24800 

27900 

'1.1300 

22900 

29600 

411180 
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TEt.F:PHOI'IE 489·7777 

BLACJ( l!.c 'i\TI~1ITE CARS, ll"IC. 
TILLER'S CABS 

830 W. 39TH STREET 

Mro Bo Ho Conner, Manager 
Fuels Tax Department 
Division of Motor Vehicles 
Commonwealth of Virginia 
2220 West Broad Street 
Richmond, Virginia 23219 

Dear Mro Conner: 

NORFOLI(, VA. 23508 

August 28, 1978 

Re: Black & '\Vhite Cars, !nco 
Norfolk, . Virginia - Fuel Tax 

Mro Buster Flaska~ audit 1nade in the early part of June 1978 resulted 
in an assessment dated June 5, 1978 for an amount of $37 11 OOOo ZOo 

Mro Flaskas should be complin1cntcd on a very through job, however 
additional information in support of the taxpayer position that the refunds 
were correct is hcl"eby sub1nittcdo 

3, Starting with E'iliibit "A" Executive Co1npcnsation of M1·o Flaskas audit. 
Mro Flaskas uses a Base Year of 1972o 1-Iovtevcr, Black & \Vhite contents a 
complete picture of the compenoation the Base Year of 19 67 should be used 
to show on accurate hintory of salarieso J3~a.91£. .. ~.JY1l:tt~_E;_2~1l.U'2it...'.'A" attached 
uses Base Year of 1967, 

L{ 1 Black & White has used Siboon & Company stu·vey which covers 600,000 
Managers and \VC feel is a more accurate survey, ho\vever argument could 
be for the Research Inotitntion of America study be accepted_,ho\vcvel· this 
does not go back to year 1967 ft 

1 \ 5 T\vo previous audits have been made by Io R. S. and salaries \Verc not 
I r...- \ ......... '"' ,... --:-7contented. 

" --~ 7 
'£ (~ • 

( ,., ~ ' ' 0 
. -1 - , .. ' 

, ... t l . . , '.\·;. ,..., 
... r ... 

'~ 
<\ ··~ • 

fc. Hay Associates, in a compcnoation audit performed on b.Oo Oden's 
compensation stated: 

~"l "Although the general utili?.ation of public transportation facilities in 
the area served by Black &: vn1ite has continuously declined for more than 
a decade, created by a combination of decreasing J?opulation, increasing 

, ~-//unemployment and overall inc~:ea.sjng ownerohip of private vehicles, the 
, "l\ /~.. Company has achieved a unique positon of annual growth in both passenger 

.... \ l ./_/.._"~ miles and gross revenueso The significance of this performance is noted 
~c~~ . 
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TELEPHONE 489-7777 

·­.· 

BLACIC Be WEliTE CARS, Inc. 
TILLER'S CABS 

830 W. 39TH STREET NORFOLK, VA. 23508 

2 

as defying trends it/ public transportation statistics published by the 
Department of Transportationo '' 

1... Hay Associates, retained to perform the compensation audit, is an 
"International Consultant to Management in all areas of human resources­
including compensationo The firm has thirty-seven offices in seventeen 
countries and is the second largest consulting fi~m of ~ts type in tho \vorld. 

q In its compensation audit, Ifay Associates determined that L. 0. Odcn 1 s 
. .~ compensation for 1975 was just under the 75th percentile oftotal con1.pensa.tion 

. V ~

1 
for 350 companies surv9yed. The study~ concluded for 197·5 that, "although 

. _f ~t» /J Black & White experienced a drop in net income fQ,-m the prior ye~r, gross 
,,IJ.D'_J y~ revenues continued to rise and the firm continued to counter the trend in the 
Xl V .:.. transportation industry of losing money. Based on this performance, an 
~ • ~()IJV\ above average compensation level appears warranted." 
\ f Lv ') 
V"".) C~~' I" . \ "{) For 19 7 6, the Hay Associates study again found L. 0. 0 den's com pens at ion 
V / justified, "in a year during which the Company achieved net incon1e results • 

~-

t1 which has not been realized 75th percentile would appear justified~'..... _ ( •• 

11 The compensation level~ for Black & White have been detertnined 
primarily under a 111erit system. The primary exception is t.hc early and 
middle years when both Lo Mo Oden and Lo O. Oden cut their salaries in times 
of financial distrenso According to a survey of 600,000 business nn\.nagcrs 
prepared by Gibson & Coo, !nco, ·published in Nation's Business, Noven.1ber, 
1977 the average increase of manager wages was 6o/o in 1965 and 1.966, 7o/o in 
1967, 1968 and 1969o 9o/o in 1970, 7o/o in 1971, 1972 and 1973, 8°/o ir~ 1974, lOo/(l 
in 1975, and 9o/o in 1976o Applying only a 6o/o rate of increase to Lo Oo .Odcn1s 
salary from 1967. Black ~..t V/hitc O\ves him $52,064. 60 in back pay; applying 
the rates listed in the Gibson survey, he has been undercon1pcnsated by $65,480. E 

1 V Black & White has obviously requrcd a great deal of cash and \vorking 
capital. Although Black & White has done remarkably \Vell, it has had losses 
in several years. In 1969, the Dank of Virginia refuses to lend additional funds 
because of the poor balance sheet positimo Accordingly, Black & \Vhite has 
been forced to retain earings to meet demands of creditors and other valid 
business contingencies. However, Black & White has paid dividends whenever 
the Company would not be adversely affected. 

\3 Black & White did not pay a dividend in. 1975. The last sLx months o£ 
197 5 showed a loss, th;~fore a dividend was not payed. 
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TELEPHONE 489·7777 

BLACIC 8c '~lf.:liTE CARS, I11c. 
TILLER'S CABS 

830 W. 39TH STREET NORFOLK, VA. 23508 

3 

LA\V: 

Additio:r_1al con1pcnsation, though made for services rendered in previous 
years is deductible from the income of the taxable year in \vhich i.t \vas allo\vcd 
and paido (Lucas, Commissioner Vo Ox Fibre Brush Co1npany" 281 U.S. 115 
(1930). 

In another case the court allowed a high salary, due mainly to the fact 
that there had been tutderpaym.ent in earlier year so (Weise- 'Vinclder­
Binder, Inc. & 67.259 Po Ho Memo To Co (1967)o 

. EXIIIBIT "Bn 

Exhibit "B" as used by 1v1ro Flaskas uses the Year 1976~ . "re submit to 
the figures of cost of transportation expense durinr, the last si.""'{ n1onths of 
197 5 as prima facie evidence of gas tax refund for the year of 197 6 and 1977 o 

The six months Financial Report of 1975 is attached as J?~ack &o: ~ 'Vhite 
-~=:~h-~~~t Bo Six months otatctncnts were filed with Do Mo U o This reports shows 
a loss for last six months of 1975. 

Chapter 485 of the 1974 act of assembly is amended and re-enacted as 
follows: 

$58, 257 0 01 • 0 0 0. 0 0. 0 0 0. 0 0 "0 0 0 0 0 0 0 0 •• 0 0 0 0 0 Cl 0 0 0 0. 0 0 0 0 0 0 0 0 

-------' ho\vever, that the sho\ving of an operating deficit for any 
continuous six-n1.onth period during the ilnmcdiatcly preceding t\vo ... year 
period prior to the date of application shall be dccn1.ed prin1a facie ·evidence of 
the necessity for such refund~ COJlY of bill Black ~t White E:>:.hibit "C" o • 

... ~-.f, .. ~W.:a:t~T'".'OI'ii,.,.t ••• ,-.-. .. ..,,. ••• ---,.~ • ••• . .• -.-. 

CONCLUSION: 

The problem now is ho\v to brin~ to the la\v to apply to this situation at 
hand. Our contention is th?.t last Bix months of 1975 there \vas a loss and 
that this loss makes tax refund valid for 1976 and 1977 Q 

. .. 
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Exhibit D-8 

LOUIS M. ODEN 

(INFLATOR) AMT. OF 
SALARY GIBSON & CO. ACCEPTABLE ALLOWABLE 

YEAR REPORTED IRS MANAGERS INCREASE SALARY 

1967 23400 BASE YEAR 23400 

1968 22700 7% 1638 25038 

1969 13300 7% 1753 26791 

1970 10400 9% 2411 29202 

1971 10140 7% 2044 31246 

1972 25140 7% 2107 33433 

1973 34440 7% 2340 35773 

1974 36495 8% 2862 38635 

1975 55798 10% 3864 42499 

1976 61869 9% 3825 46324 

1977 90296 10% '/( . 4632 50956 

LEONARD 0. ODEN 

(INFLATOR) AMT. OF 
SALARY GIBSON & CO. ACCEPTABLE ALLOWABLE 

YEAR REPORTED IRS MANAGERS INCREASE SALARY 

1967 18200 BASE 18200 

1968 17500 7% 1274 19474 

1969 11300 7% 1636 20837 

1970 5300 9% 1873 22712 

1971 5200 7% 1590 24302 

1972 18900 7% 1701 26003 

1973 26500 7% 1820 27823 

1974 27320 8% 2226 30049 

1975 44200 10% 3005 33054 

1976 50050 9% 2975 36029 

1977 77850 10% "/( 3603 39632 

*Estimated or assumed percentage 

/sJ17 
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Further Supplemental Answers to Defendant's 
Interrogatories, filed on or about August 20, 
1979. 

FURTHER SUPPLEHEtJTAL ANS\\:ER[) 
TO DEF'ENDANT 1S llJTERrtOGATOH.lE.S -------
~ I • 

NOW COMES the Petitioner, by counsel, and supplements its 

Answers to Def~ndant' s Interrogatories in the following manner: 

2. · With reference to any. bonuses paid in 1978. the sum of 

$ / tJ, "J .. £ ~~ )J'"" was paid. to ·Leonard Odcn as a bonus in 1978 and 

$ //, q 5 f · 7., to Louis Odcn in 1978. 
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