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I tHE Ciriul o CuURT OF MIDDLESEX COUNTY
LEWIS S. LIVERMAN, SR.,

Plaintiff,

V. Law No. [5649

RANDOLPH O. REED D rane GERIGE
Route 687 \,_.m.uf::u'f éF
warner, vVirginia 23279 i HLUES **( SOLMAL

Defendant. 5’_ ; A\ _q .

9 51 ¢S Pm
MOTION FOR JUDGMENT h@%&,@
LhotR

Lewis S. Liverman, Sr. (plaintiff) moves the court for

jJudament against Randoiph O. Reed (defendant) 1n the sum of
.$37,UDU.00. Together with the costs of this proceeding and
attornevs Ttees, by virtue of the following:

i I That on or about March 4, 1991, the defendant, for
valuable consideration, made and delivered to plaintiff a certain
negotiable promissory note for $74,000.00, payable to the order
of plaintiff on May 1, 1991, or upon resale of certain real
property on U.S. Route 17 1in Saluda Magisterial District, a copy
of said note being annexed hereto as Exhibit "A".

Za That the real estate referred to in the note was sold.



3. That the co-maker oT the note. David C. Eanes, Jr..
paid plaintiff the sum of $37.000.00 thereon.

4. That the defendant Tailled to pay the balance of the
note or anv part thereof on Mav 1, 1991, or when the said real
estate was sold. and has continued to fail to so pay up to the
present.

6. That plaintiff 1s the holder and owner of the said note
and has been forced to retain counsel in an endeavor to effect
payment thereof. Accordingly, the defendant now owes the
plaintiff by virtue of said note the sum of $37,000.00, together
with the costs of this proceeding and attorneys fees.

LEWIS S§. LIVERMAN, SR.
By Counsel

PN fopoppon ..

Roger G. Hopper
Attorney at Law
P. O. Box 1215
Saluda, VA 23149
(804) 758-2358
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PROMISSORY NOTE

§74,000.00 ;i;ggﬁéﬁ%{%ciggﬁ

FOR VALUE recieved, the undersigned, jointly and
severally promise to pay to the order of LEWIS S. LIVERMAN,
SR., Post Office Box 765, Hayes, VYirginia 23072, or at such
other place as the holder may designate, the principal sum
of SEVENTY FOUR THOUSAND DOLLARS ($74,000.00) without
interest thereon.

The entire indebtedness evidenced by this note is
due in full May 1, 1991 or upon resale of that real property
on U. S. Route 17, in Saluda Magisterial District, now
jointly held by the makers and promissee of this note,
whichever occurs first.

Presentment, protest and notice 1s hereby waived.

The right is reserved to anticipate in whole or in part at

any time.

DAVID C. EANES, JR.

okt 200

/\ANDOLP!{ 0. REED

State of Virginia
County of Middlesex, to-wit:

Sworn to before me this 4th day of March, 1991, by David C. Eanes, Jr.

and Randolph O. Reed.

JeUnifer 7. Milby, Notgyy Public

My Commission Expires:
11/21/92
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ARTIN, HICKS & INGLES, Ltd.

ATTORNEYS AT LAW
GLOUCESTER. VIRGINIA 23061

VIRGINIA: IN THE CIRCUIT COURT OF MIDDLESEX COUNER ™~~~ .1 © IIELL
' .2

LEWIS S. LIVERMAN, SR., &* 4

' 5 _vaﬂw :
Plaintiff, ‘ 52 _”_,_,., -’9_&_0:/
V. AT LAW NO. 18

RANDCLPH O. REED,

Defendant.

DEMURRER
COMES NOW the defendant, Randolph 0. Reed, by counsel, and states that
the Motion for Judgment herein is not sufficient in law, and in support
thereof states as follows:
1. Plaintiff, Liverman, previously filed suit to collect the
promissory note that is the subject of this suit. The previously filed

suit is styled Liverman v. Eanes, et als, Law No. 1854, and that suit

names the defendant, Reed, as a party defendant.

2. The previously filed suit is still pending in this Court, the
plaintiff having failed to nonsuit or dismiss same.

3. Plaintiff is orohibited from filing two suits to collect the same
note naming the same defendant in each.

4. The previous suit was settled by agreement, a copy of which is
attached hereto as Exhibit "A". In that agreement plaintiff has
acknowledged receipt of all sums due and owing to him pursuant to the said
note. Plaintiff is bound by his acknowledgment that he has received all

sums due and owing to him.



ARTIN, HICKS & INGLES, Ltd.
ATTORNEYS AT LAW
GLOUCESTER, VIRGINIA 23061

WHERFFORE, defendant moves the Court to dismiss the Motion for
Judgment in this suit.

RANDOLFH O. REED

BY: T

Breckenridge Ingles

Martin, Hicks & Ingles, Ltd.
P. 0. Box 708

Gloucester, Virginia 23061

CERTIFICATE OF SERVICE

I certify that a true copy of the foregoing Demurrer was mailed,
postage prepaid this =+ day of June, 1992, to Roger G. Hopper, Esquire,
P. 0. Box 1215, Saluda, Virginia 23149.

e

L= . S

T

Breckenridge Ingles



EXHRIT A

THIS AGREEMENT; made as of the 23rd day of August, 1991
among LEWIS S. LIVERMAN, SR., DAVID C. EANES, JR. and RANDOLPH O.
REED, recites and provides that:

WHEREAS, Eanes and Reed signed a certain promissory note
dated March 4, 1991 requiring the .payment of $74,000.00 without
interest to Liverman on cr beforz May 1, 1991; and

WHEREAS, by agreement dated April 1, 1991 among G. Stephen
Ballard, William A. Dail, David C. Eanes, Jr., and Randolph O.
Reed, Ballard agreed, among other things, to pay off, in £full,
the note referred to above; and

WHEREAS, Ballard has failed to pay all or any part of the
$74,000.00 to Mr. Liverman; and

WHEREAS, Mr. Liverman has filed suit against Eanes and Reed
in the Circuit Court of Middlesex County, Virginia, at Law No.
1854, asking for judgment on the note against Eanes and Reed; and

WHEREAS,; Eanes and Reed have joined G. Stephen Ballard as a
third-party defendant in such suit, requesting judgment of
idemnification; and

WHEREAS, Eanes and Reed wish to acknowledge that Liverman is
entitled to recover on the $74,000.00 note and wish to make
payment to Li?g}man, but wish to retain their rights to recover
from G. Stephen Ballard;

NOW, THEREFORE, the parties agree:




1. Reed shall pay to Liverman the sum of $37,000.00 in cash
upon execution of this agreement in partial curtailment of the
$74,000.00 note, receipt of which by Liverman is hereby
acknowledged.

2. Eanes shall allow credit to Liverman in the amount of
$37,000.00 against the purchase prices of two parcels of real
property in Middlesex County, Virginia, being purchased by
Liverman from Eanes, namely, Lot 8, Section Two, Pipe-In-Tree
Subdivision, and 3.24 acres on Route 17.

3. Eanes and Liverman shall close and consummate the
purchase and sale of the above two real properties simultaneously
with the execution and delivery of this agreement, and Liverman,
therefore, hereby acknowledges payment from Eanes in curtailment
of the $74,000.00 note in the amount of $37,000.00.

4. Immediately upon the request of Eanes and Reed, but not
before, Liverman shall take any or all of the following actions
as may be requested by Eanes and Reed:

a. Deliver the $74,000.00 note to Eanes and Reed or
their designee;
b. Endorse the 3574,000.00 note, withcut recourse to

Liverman, as may be directed by Eanes and Reed;

c. Execute such assignments and releases of the
$74,000.00 note as may be requested by Eanes and Reed;
d. Move the Court to dismiss the pending claim of

Liverman against Eanes and Reed; and

e. Otherwise cooperate with Eanes and Reed in seeking
recovery from Ballard in any such other manner as Eanes and

Reed may reasonably request.

(4




5. This agreement is made in Virginia and shall be governed

by its laws. It shall bind and benefit the parties' respective

heirs, personal representatives, successors 531gns.
L. e saf Lews 5. Lurgrai~, (- Sf¢ J/?,ggg;’y
Ler 4 a (e Wi
&\ zz'uu cs{i Q&Ml .Q,(‘f(f!ff or otfhe  a (e¢e

IAWwM %{: s Z%“,E: eona -l SEAL)
Lewlis S.<Liverman, Sr.

(SEAL)

David C. Eanes, Jr.

/ﬂw/é’,/// d M(SEAL)

/?andolpﬁ 0. Reéd /

COMMONWEALTH OF VIRGIN
COUNTY/GEFX¥ OF r to-wit:

I, the undersigned Notary Public in and for the above
jurisdiction, do hereby certify that Lewis S. Liverman, Sr.,
whose name is signed to the foregoing Agreement dated as of the
23rd day of August, 1991, has acknowledged it before me ;?'my

!

jurisdiction.
Given under my hand this 27 day of Aﬂqya&<@
19 ([f -

My commission expires 7/?{ { v /{ / .
R/
A
&}hﬁfh;_———'
COMMONWEALTH OF VIRGINIA,

COUNTY/B22Y OF 74, ' LAlian, , to-wit:

No

I, the undersigned Notary Public in and for the above
jurisdiction, do hereby certify that David C. Eanes, Jr., whose
name 1is signed to the foregoing Agreement dated as of the 23rd
day of August, 1991, has acknowledged it before me in my

jurisdiction.
Given under my hand this Eé = day of £f£44 . REE 2

19 .
My commission expires Y/ /;6’ [‘?‘7/ .

2 —

Notary Public




COMMONWEALTH OF VIRGINIA,
COUNTY /<+8¥ OF Y’ A , to-wit:

I, the undersigned Notary Public in and for the above
jurisdiction, do hereby certify that Randolph O. Reed, whose name
is signed to the foregoing Agreement dated as of the 23rd day of
August, 1991, has acknowledged it before me in my E'urisdiction.

Given under my hand this _2-4 =k day of i '
19 4/ . ; 7
My commission expires ///?r/%y , ;
e i
Notary Public
EANES 23




ATIN, HICKS & INGLES, Ltd.
ATTORNEYS AT LAW
iLOUCESTER, VIRGINIA 23081

VIRGINIA: 1IN THE CIRCUIT CCURT CF MIDDLESEX CCOUNTY

LEWIS S. LIVERMAN, SR.,

Plaintiff, CLERK'ROFFICE
WIDDLESERA CO., Vot
Fil.wd

v. AT 1AW NO. 1896
RANDOLPH O. REED,

Defendant.

MEMORANDUM
CCMES NOW the defendant, Randolph 0. Reed, by counsel, and for his
Memorandum in support of his Demurrer and Plea of Res Judicata states as
follows:

I. FACTS:

On July 3, 1991 Lewis S. Liverman, Sr. ("Liverman"), plaintiff
herein, filed suit against David C. Eanes, Jr. ("Eanes'") and Randelph O.
Reed ("Reed"), defendant herein. That suit was filed in the Circuit Court
of Middlesex County, Virginia and was designated Law File No. 1854. A
copy of the Notice of Motion for Judgment, the Motion for Judgment and
exhibit attached to the Motion for Judgment, totaling four pages are
attached hereto as Exhibit "A".

The suit filed in 1991 ("Suit No. 1") scught judgment against Eanes
and Feed jointly and severally in the amount of $74,000.00 pursuant to a
Promissory Note, dated March 4, 1991 in the amount of $74,000.00 ("the

Note"). That suit was dismissed with prejudice by Order of this Court

entered March 3, 1993.
Meanwhile, on May 22, 1992 Liverman filed this suit ("Suit No. 2")

against Reed only seeking judgment against Reed in the amount of

10



TIN, HICKS & INGLES, Ltd.
ATTORNEYS AT LAW
OUCESTER, VIRGINIA 23061

$37,000.00 pursuant to the very same Promissory Note, dated March 4, 1991,
which Note is attached as an exhibit to the Motion for Judgment in this
suit.

Reed filed his Demurrer in a timely fashion asking that this suit be
dismissed and that plaintiff be prohibited from maintaining two suits

against him at the same time pursuant to the same note.

II. ISSUES:
1. Is Liverman prevented from maintaining two suit against Reed
seeking Judgment pursuant to the same promissory ncte?
2. Is Liverman ncw barred from maintaining this suit as a result of

the dismissal with prejudice of Suit No. 17

ITI. ANALYSIS:

When Reed's Demurrer was filed both suits were pending before the
Court. Each named Liverman as a plaintiff. Each named Reed as a
defendant, Suit No. 1 naming Reed as cne of two defendants, Suit No. 2
naming Reed as the sole defendant. Each suit sought judgment against Reed
based on the very same promissory note.

Court's will not allow two suits to be filed involving the same
parties and the same subject matter.

If a person has two or more separate and distinct
causes of action against another he may, in the
absence of a controlling statute or rule of
practice, bring separate actions, even if joinder
of the separate causes in one action is

permissible, subject to the power of the Court to
order consolidation. But if he has only a single

11



RTIN, HICKS & INGLES, Ltd.
ATTORNEYS AT LAW
3LOUCESTER, VIRGINIA 23061

claim or cause of action, he is not permitted to
split up that cause of action and maintain
successive suits for different parts; this does
not mean that one who has a claim against another
may not take a part in the satisfaction of the
whole, or maintain an action for a part only, of
that claim, although there is some authority to
the effect that a part of a demand cannot be
waived for the purpcse of giving an inferior
Court jurisdiction. What is does mean is that
one who brings suit for a part of a single

claim and recovers therefore is thereafter barred
from bringing another suit for another part of
the claim. 1 Am. Jur. 2d "Actions" §127.

After the Demurrer was filed in the pending suit, Law No. 1896,
Liverman dismissed with prejudice Suit No. 1, Law No. 1854. Under the
crincipals of res judicata Liverman is now barred from prosecuting Suit
No. 2. All of the requisites of res judicata have been met in this
matter. The Court had jurisdiction of Suit No. 1, the judgment was on the
merits, and it is a final judgment order.

For a judgment to be res judicata, it must have
been rendered in a cause of which the Court had

jurisdiction. Ivev v. Lewis, 133 va. 122, 112
S:E. T2 [1922).

A judgment is not res judicata if it does not go
to the merits of the case. To constitute a bar,
it must appear either upon the face of the record
or be shown by extrinsic evidence that the
previous question was raised and determined in
the former suit, and that the former suit was
determined on its merits.

But a judgment upon the merits is not meant "on
the merits" in the moral sense of those words.
It is sufficient that the status of the suit was
such that the parties might have had their suit
disposed of on its merits they had presented all
their evidence, and the Court had properly
understood the facts, and correctly applied the
law to the facts. It is therefore sufficient

if the merits are actually or constructively

12



IN, HICKS & INGLES, Lfd.
ATTORNEYS AT LAW
IUCESTER, VIRGINIA 23061

|
]
I

I
|

determined. 8B Michie's Jurisprudence "Former
Rdjudication or Res Judicata" §12.

It is also well settled that the doctrine of

res judicata applies only to final judgments,

and not to interlocutory judgments or orders,

which the rendering court has the power to

vacate or modify at any time. 8B Michie's

Jurisprudence "Former Adjudication or Res

Judicata" §13.

When this matter was heard on the Demurrer on April 30, 1993 the

Court recognized that the status of this suit had changed since the filing
of the Demurrer, but the Court also recognized the issue of res judicata
and asked that that issue be briefed. That issued was argued by the
parties although a Plea and Bar had not been filed at that time. A Plea
and Bar has been filed contemporanecusly with the filing of this

Memorandum.

IV. CONCLUSION:

For the foregoing reasons, it is respectfully submitted that this
suit, Suit No. 2, Law No. 1896, should be dismissed with prejudice at this
time.

RANDOLFH O. REED

BY: C::f::L_“““ﬂ

0Of Counsel

Breckenridge Ingles

Martin, Hicks & Ingles, Ltd.
P.0. Box 708

Gloucester, Virginia 23061

13



CERTIFICATE OF SERVICE

I certify that a true copy of the foregoing Memorandum was mailed,
| postage prepaid, this 3 ”"(day of May, 1993, to Roger G. Hopper, Esquire,
i P.0. Box 1215, Saluda, Virginia 23149.

£ &,

1 Breckenridge Ingles

TIN, HICKS & INGLES, Ltd.
ATTORNEYS AT LAW
-OUCESTER, VIRGINIA 23061

14



MARTIN, HICKS & INGLES, L.
ATTORNEYS AT LAW
GLOUCESTER, VIRGINIA 23061

VIRGINIA: 1IN THE CIRCUIT COURT OF MIDDLESEX CCUNTY
LEWIS S. LIVERMAN, SR.,

Plaintiff,
V. AT LAW NO. 1896
RANDOLPH O. REED,

Defendant.

PLEA OF RES JUDICATA

Defendant, Randolph O. Reed, by counsel, says that plaintiff may not
maintain the action against him set forth in the Motion for Judament filed
herein because in an action at law heretofore instituted and conducted in
this Court, wherein plaintiff herein was the plaintiff and defendant
herein was the defendant, the Court, entered an Order dismissing
plaintiff's claim with prejudice. That Order is of record in Law File No.
1854.

WHEREFCRE, defendant says that the matters in issue in this suit have
already been adjudicated and prays that this action be dismissed.

RANDOLFPH O. REED

e o B

Of Counsel

Breckenridge Ingles

Martin, Hicks & Ingles, Ltd.
P.0. Box 708

Gloucester, Virginia 23061



CERTIFICATE COF SERVICE

i I certify that a true copy of the foregoing Plea of Res Judicata was
H mailed, postage prepaid, this Sfeyéay of May, 1993, to Roger G. Hopper,

| Esquire, P.O. Box 1215, Saluda, Virginia 23149.

e -

I Breckenridge Ingles

WARTIN, HICKS & INGLES, Ltd.
ATTORNEYS AT LAW
GLOUCESTER, VIRGINIA 23061

; 16



VIRGINTIA:

IN THE CIRCUIT COURT OF MIDDLESEX COUNTY

LEWIS S. LIVERMAN, SR.,

o -""'*\i#“l ()a'
" . .‘"':‘c-, 1, v -
Plaintiff, =" " . ~D. YA
LR el

v. _1'.5’15‘(]‘3 Law No. 1896

)
RANDOLPH O. REED, Df %@m’

Defendant. , ... - -
MEMORANDUM

Now comes the plaintiff, by counsel, and as and for his
Memorandum in opposition to defendant’s Demurrer and Plea of Res
Judicata states as follows:

On July 3, 1991 Lewis S. Liverman, Sr. (Liverman) filed suit
("Suit No. 1") on a $74,000 promissory note against the makers
thereof, David C. Eanes, Jr. (Eanes) and Randolph 0. Reed (Reed),
who, in turn, joined G. Stephen Ballard (Ballard) as a third-party
defendant. Subsequently, Eanes paid Liverman $37,000 on the note,
but the Defendant paid nothing.

On May 22, 1992 Liverman filed the instant suit ("Suit No. 2")
against Reed for $37,000 upon the same note, not realizing Suit No.

1 had not been dismissed.

17



Reed filed a demurrer stating that Liverman could not maintain
two suits on the same note against the same defendant at the same
time.

Upon receipt of and in response to the demurrer, the
undersigned counsel for Liverman drafted an Order non-suiting
without prejudice Suit No. 1 and mailed the same to John J.
Dusewicz, Esg., who had represented Liverman in Suit No. 1.
Dusewicz endorsed the order and returned it to counsel who then
mailed the endorsed order to William R. Curdts, Esqg., who had
represented Reed in Suit No. 1, copies of the transmittal letters
and draft order being annexed hereto as Exhibit 1. Curdts called
the undersigned counsel and said he would not endorse the order and
did not return it.

Inasmuch as Dusewicz was still counsel of record in Suit No.
1., the undersigned counsel prepared the Order in question, had
Liverman endorse it, and the same was, after Notice, presented to
and entered by the Court on March 3, 1993. The order states that
the action (Suit No. 1) "is dismissed against all parties, with
prejudice".

Reed has now filed a Plea Of Res Judicata stating that the

entry of the order dismissing Suit No. 1 "with prejudice" was an

adjudication of the issues in that suit and the same is res

judicata as to Suit No. 2, which he asks to be dismissed.

18



Law And Arqument

There was no determination of the action on its merits in Suit
No. 1. Reed owes Liverman $37,000 upon the note, none of which has
been paid. He did, and does not, want Reed to be released from
liability simply because his counsel erroneously included the term
"with prejudice" in the order.

With regard to "with prejudice" cases constituting res
judicata, in 46 AmJur 2d, Judgments, §483 entitled "Erroneous
Inclusion Of Term", it is stated that "with prejudice cases held to
operate as res judicata are rested on the ground that the judgment
was in fact on the merits, rather than on the ground it was entered
"with prejudice", and in this respect the expression "with
prejudice" in a judgment of dismissal has been held not to be
conclusive, and not to enlarge the effect of a judgment as res
judicata when the expression is erroneously included therein"
(emphasis supplied).

In 8B Michie’s Jur., Former Adjudication, §12, it is said
that
"A judgment is not res judicata if it does not go to

the merits of the case. To constitute a bar, it must

appear either on the face of the record or be shown by

extrinsic evidence that the previous question was raised

and determined in the former suit, and that the former
suit was determined on its merits" (emphasis supplied).

13



In Wilcher v. Robertson, 78 Va. 602 (1884), the Virginia
Supreme Court held that "in order that a judgment shall bar another
suit, the point in controversy must be the same in both cases, and
the first must have been determined on its merits. An order of

dismissal is not a determination on its merits, and is no bar to

the second suit for the same cause of action."

The court held in City of Richmond v. Sitterding, 101 Va. 354,
43 S.E. 562 (1903) that if the first action was disposed of on any
ground that did not go to its merits, the judgment will not
conclude the party in the second action.

In Storm v. nationwide Mutual Insurance Company, 199 Va. 130,

134, 97 S.E.2d 759, 761 (1957), the court stated that to constitute
res judicata and a bar, the former suit must have been determined
on its merits.

And in Hosier v. Hosier, 221 Va. 827, 237 S.E.2d 564 (1981),
the court said there must be an adjudication on the merits in the
first suit or it is not res judicata, and cited Kelly v. Board of
Public Works, 66 Va. (25 Gratt.) 755, 760 (1875), Burke’s Pleading
And Practice 672 (4th ed. 1952), the AmJur 2d section previously
cited herein, and 49 A.L.R. 2d 1036 (1956). Kelly held that the

judgment in the former suit must be directly on the point which is

in guestion in the subsequent suit to make it a bar, and if the

real merits have not been decided,the first action is no bar.

20



Suit No. 1 was not determined, adjudicated, or disposed of on
its merits, real or otherwise. No hearing of any sort was had upon
the matter, no evidence adduced, no determination of any point in
question. This is not even debatable. Neither is the law.

Liverman did not draft the order, the undersigned did thinking
that since Eanes and Ballard were no longer involved they should be
released with prejudice; certainly there was no conscious thought
of doing so with Reed--we had just filed suit against him again,
and Liverman had no idea whatsoever of releasing Reed from
liability.

Not only should he not be caused to lose $37,000 on account of
his counsel’s inadvertent mistake, the law clearly holds that he
should not.

Respectfully Submitted,

B eppe

Roger G. Hopper, Counsel for
Lewis S. Liverman, Sr.

Roger G. Hopper
Attorney at Law
P. 0. Box 1215
Saluda, VA 23149
(804) 758-2358



CERTIFICATE

I hereby certify that a true copy of the foregoing Memorandum

was mailed to Breckenridge Ingles, Esg., Martin, Hicks & Ingles,

M
Ltd., P. 0. Box 708, Gloucester, VA 23061, this il

day of May,
1993.

AU pptnr

Roger G. Hopper




“AW QOFFICES
ROGER GAYLORD HoPPER

P O Box 1218
SALUDA, VIRGINIA 208149

(804) 7868-2358

TELECOPIER (BO4) 758-4625

July 16, 1992

John J. Dusewicz, Esq.

Dusewicz & Soberick

P. O. Box 388

Gloucester Point, Virginia 23062

Re: Liverman v, Eanes, Reed
V .
G, Stephen Ballard
Middlesex Circuilt Court, Law No, 1854

Dear John:

As I mentioned to you 1n court last Monday, Mr. Liverman,
whom you kindly sent me and for which I thank you, has filed a
suilt against Randy Reed for the $37,000 he owes him and Brecky
Ingles fi1led a demurrer on Reed’'s behalf saying that the above
action was sti1ll pending, therefore Liverman could not maintain
his current suit,

Liverman needs to non-sult the first action, but cannot 4o
1t unilaterally because of the Cross-8111 and third-party
defendant, who must agree. Of course, a settlement agreement was
reached 1n that sult so tnere should be no problem with the non-
suit. So what I have dore 1s to prepare a decree non-suiting
that action which 1 neeg vou To endorse and send to Ballard and
Curdts for their encorsements. If you would be kind enocugh to do
this, I am sure Mr, Liverman would be most appreciative.

Very truly yours,

Roger G. Hopper

RGH:mhb
Enclosure

bcc: Lewis S. Liverman, Jr.”

23 Exmpt 1



VIRGINTIA:

IN THE CIRCUIT COURT OF MIDDLESEX COUNTY

LEWIS S. LIVERMAN, SR.,

Plaintiff,

V. Law No. 1854

DAVID C. EANES, JR., et al,

Defendants.

This day came the plaintiff, by counsel, and moved the Court
to non-sult the above-styled action,

Ang 1t appearing to the Court that all parties have agreed
to same, 1t 1s ORDERED that this case be non-suited, without

prejudice, and removed from the docket,

ENTER = LAW

, 1992

, Judge

I ask for this:

John J. Dusewicz

Dusewi1cz & Soberick

P. O. BoOx 388

Gloucester Point, VYA 23062



Seen and Agreed:

William R. Curdts

Dunton, Simmons & Dunton
P. 0. Box 5

White Stone, VA 22578,
Counsel for the defendants
David C. Eanes, Jr. and
Randolph O. Reed

G. Stephen Ballard
Pro Se

129 Conway Avenue
Norfolk, VA 235056



LAW QFFICES

RoGER GAYLORD HOPPER

P O. Box 1215
SaLuDA, VIRGINIA 28149

(80O4) 758-2358

TELECOPIER (B804) 758-4625

August 11, 1992

William R. Curdts, Esq.
Dunton, Simmons & Dunton

P. O. Box 5

White Stone, Virginia 22578

Re: Liverman, Sr. v. Eanes, Jr., et al
Circuit Court, Middlesex County
Law No. 1854

Dear Bill:

Mr. Liverman wishes to non-suit this case. Accordingly, 1f
you would be kind enough to endorse the enclosed Order non-

suiting the case and return 1t to me, I would be most apprecia-
tive.

Very truly yours,

Roger G. Hopper

RGH : mhb
Enclosure
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MARTIN, HICKS & INGLES, Ltd
ATTORNEYS AT LAW
GLOUCESTER, VIRGINIA 23061

VIRGINIA: IN THE CIRCUIT CCOURT CF MILDLESEX COUATTY

LFWIS S. LIVERMAN, SE.. T T

Plaintiff, B R
L
Fr

[T
v. 5*3 93 AT 1AW NO. 1

A a
RANDOLFH O. REED, "'D_f:;, = pm

(53]
Vo)
an

237

Defendant.

FEFLY MEMORANDUM

COMES NOW the defendant, Randolph 0. Reed, by counsel, and for his
Feply Msmorandur states as follows:
Mr. Hcoper asserts in his Memorandum that Law No. 1854 (the first

sult) w

)

s mistakenly dismisssd with prejudice. He cites Am Jur for the
orooositicn that the werds "with prejudice" in a dismissal order are not

n is =2rronecusly included thersin. There is

()
in

conclusive when Yhe supr i

[1l]
f

=

nz evidence tefore this Court that the words "with prejudice" were

L

errcneocusly included in the order. Quite to the centrary, the facts

was not included errcneocusly.

3 J 5 e e 1 3 H < EPar e v A e g T
indicate That the term "with preiudlce

392, a copy of which is attached heresto

2z Txhizit "A", Mr. Hopper, counsel for Liverman, wrote to William Curdts,

counsel for Peed, asking Curdts to endorss a nen-suit order. A copy of
the preoposed order is attached rereto as Exhibit "B". In reply, Curdts

wrote Mr. Hopper oy lett=sr, dated September 3, 1892 advising that '"Mr.
Peed deoes not want me to endirse the order cf non-suit which you =ent
me, .. A ccpy of that letier 1s attached hereto as Exhibit "C".

Mr. Hcprper then indicated by lletice that on March 3, 1993 he would

the suit with prejudice. A copy of that
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MARTIN, HICKS & INGLES, Lid. |

ATTDRNEYS AT LAW
GLOUCESTER, VIRGINIA 23081

wrote the Clerk of Court on Februarv 25, 1593 and indicazed that F-=2 had
no cbjection to entry of the Order dismissing the suit with prejudir=.
Twice in that letter Curdts made note that the suit was to be dismizzed
"with prejudice". A copy of that letter is attached hereto as Exhibit
"F'. A copy of that letter was mailed to Mr. Hcpper.

It is respectfully submitted that the words "with prejudice" that were
includad in the Cismissal Crder were curposely included, that thers was o
mistake or inadvertence. It is clesar that Curdts indicated that he would

Plmm ooy b

not endorse a Mon-suit Order, but that he had no cbjection to entry of an

Order dismissing the suit with preiudice.

Counsel for plaintiff cites five cases in support of his contenticon

that a case must 2 ad’udicated on its merits before it can constituts =<

£y

Tre languags cited from Wilcher v. Rcbertson, 78 Va. 802

x
)

3]
dx

g a dirsct guetation from head nots nurker 4. The language quoted has
=ry little o Jdo with the facts <f the case or the holding in the case.
The holding iz s=t forth in the following language:

Eichard Wilcher's survey was made on Decamber

7, 1829, Soon after it was filed in the land

cffice, David I. Wilson, Appellee's vendor,
entered a caveat against the issuing of a

patent for the land, 187 acres, described in
said survey. The caveat was returned to the
Circuit Court of Alleghany County for trial,

nd process was issued on the same on August
31, 1850. This =uit was continued on the

i1 ARpxil 17, 1852, when it was
agreed". EBnd thersupon a patent
3

for the 187 acres was issued to Richard
Wilcher. 1In a caveat, as in all other suits,
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firal fvdzrent

. 4 ry
. Drycen, 10 4.

s now zettied in Virginia that a dismissal

It 1
i of a suit "azrszsd" is equivalent tc a ratraxit.
i (Citation omitted). It follicws, therefore, that
, the iudoment of the Circuit Court of Alleghany
in the caveat =zuit, dismissing =aid suit "by

consent of rarties and for reasons appearing to
the Court", is a kar to the action of Appellee
in the Court below, and said Court should have !
so instructed the jury. " Id at 609.

A fair reading of Wilcher v. Pchertson indicates that a Dismissed

Agreed Order dismissing a suit with prejudice is considersd to b= an

it

I . . . . . .
I adiudicaticn upen the merits consistent with the follewing language

' previously citad in defendant's Memorandum:

n the merits is not meant
-~
i

vidence... it is

i & the moral sense of those

I Rs) o1 izient that the status of

| the that the parties might have
o pcsed of on its rmerits had

- e

The the merits ares

i act rely determined. 8B

i e dences "rormer Adjudicaticn

f or Res Judi ' §12.

i The case of City of Richmend v. Sitterding, 101 va. 354 (1903) alzo
cited by plaintiff, iz also nct on point. In that case Leaker was iniir=d

wnen he fell over a plank that : ieft on a sidewalk cn Leigh Strest in

the City of Richmond. Leaker sued the City of Richmond and also sued

Sitterding for perscnal injuries received. Sitterding was brought in on

an 2mended Motion for Judcment after the cne year statute of limitaticns

i had expired. Sitterding filsd the appropriate motion and was dismissed

'l

|

MARTIN. HICKS & INGLES, L. Ercm the suit tased upon thz statute of limitations. A judgment was

ATTORNEYS AT LAW
GLOUCESTER, VIRGINIA 23061 |
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ATTORNEYS AT LAW
GLOUCESTER, VIRGINIA 230681

sntered in plaintiff's favcr against the City of Rictmond. The City f
Richmond then filed suit against 3itterding to reccver for moniss that

had to pay pursuant to the judgment. Sitterding filed a plea of res

-

judizata indicating that his dismizsal from the first suit constituted

judicata as to the second. The Cocurt held that where he was dismis=zed
from the first suit upen a plea of statute of limitations, not on the
merits, he cculd not successfully plea res judicata in the seccnd case.

The general rule is that for a judgment to be
evidence against a party in another suit upon a
different causze of action, it must ke rendered
in a prooeeding betwesn the same parties or
their oriv , and the point must be involved in
hoth cazes and must have feen determined upon

ts. If the first acticn is disposed of
upcn any ground that dees not go to its merits,

S cered will not conclude the party.

Id at 357.

b ]

Peed was dizmizsed from the first suit filed by Liverman by a

-
1

res

Dizmizzed Agrsecd Ovder that dizmizzed the case "with prejudice". Ee was,
of ccurse, nct dismissed because of 2 plea of the statute of limitaticons

or cther similar plea.

The case of Storm v. Nationwide Mutual Insurance Company, 195 Va. 130

i

so cit=d by plaintiff is alsc not cn point. In that case the

claintiff had cbtainsd judgment zgainst Richard Geodwin for personal

injuries sustained. The plaintiff then sued Goodwin's insurance carrisr

sesking to collect the judgment. Goodwin had previously filed suit

zzainst the carrisr for an adjudicaticn as to whether he was covered. I

was found In that =zuit that Goodwin "was not an insured under the

afcrssaid poelicy at the time 2f the accident". 1In the secend suit, the

30
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MARTIN, HICKS & INGLES, Ltd.

ATTORNEYS AT LAW
GLOUCESTER, VIRGINIA 23061

cne filzd by the [njured zarty azalzst ths lisurancs carrisy, ©03 ZaiTist
3 = - P - - -1l e AT S g PN e e =1 = -
filaed a plea of res judicata. The trial court sustainzd the piza r=

1

Supreme Ccurt hald that the trial court
because there was no identity of parties.

{Gocdwin) and the Companv may not litigate and
have her (plaintiff's) rights against the
Cempany, which had their inception at the
of her injurv, determined in an acticn o
cshe is nct a party. Id at 7564.

time
which

Counsel also cites Hosier v. Hesier, 221 Va. 827 (1981). That case is

a divorce case. 2gain, in that case the first suit was dismissed because

the court did not have jurisdiction. When the second suit was filsd a

plea =of res judicata was filsd. The Supreme Court held that the dismissal

o
Hh
e
e
]
(=l
b
12
"

t zuit, which cccurred because of lack of jurisdicticn and not

Pecause of a findirng upon the merits, <4id not constitute res judicata as
to the seccnd suit.

The problem with all =f the cases cited by plaintiff that ncne zf

-

them nave similar fact sitvaticorns to case at hand. In ncne of the casss

cited was the first suit dismissed "with prejudice" as in this case.

cocurse, is the crux of this case., Plaintiff has cited Bm Jur in

t'|

supcort of the propositicn that the dismissal of the first suit was not

r2s judicata because it was not an adjudicaticn on the merits. Plaintiff

chould have at l=ast alerted the court to the follewing language found in

Am Jur that is clear, unequivocal and directly on point.

"with prejudice", expressed in a judgment
cdismissal, hes a well recognized legal import;
—is, of course, the converse of "without prejudice"
and ;ydlcates an adjudication of the merits,
operating as rss judicata, "cnﬂlud1*" the rights of

he term

I=ei) !
'rl"t'h
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.
§
tQ

79 8.D. 234,
The Ccurt
at 149 A.L.R.

n, to th nt_=
_“”:Gﬁlfﬂi to a final adilﬁi

the
i

on adverse t
ot 1_nt1‘f Rccordingly, a. judgment sc rendered
crerates, in a “Lbﬁeqpnﬁt acticn on the same cause
of action, so 3s to o conclusively settle nct only

all mattersz lgplgated in the earller proceeding,
but all matters which ‘might have been litigated
l’ -
b ¥

thersin. (Emchasis Added) 46 Am Jur 2d "Judgments"
§482.
a_Ccrncrete Co. v. Board of Supervisors, 197 va. 821, 91 5.E

=sed at length the significance of the

included within an crder dizm

55 H.W. 24 £45, &47:
The dismizszl of an acticn or pvoceeding "with
orejudize" czomenly ixplies not only the

term;natlcn =f the particular action or
procssding then before the Court but also the
right of acticn upen which it is based.
(Citing numsrcus cases and texts) From these
authorities we conclude that where an order is
entered at the request of the plaintiff,
understandingly made, dismissing his action
"with prejudica", the dismissal goes to the
cause of acticn and becomes res judicata with
respect to the issues brought before the Court
i he werds "with prejudice"

icn cr order for dismissal
"14-1"6 against the plaintiff.
ermined by the conditions
used" .

P
v b ]
: 'ty
1] [}
il | 1
HOnR
oy
ol ()] bl BT
I+ W} 0
r +
{ [ o
88§55
ct B
W
13
v Q5 nid
0 0 =1 1
o+

i i gl
bt (]

(Dll

went con to cite with approval language

In a ~omprzhensiv= not= in 149 A.L.R. at pags
353 cn the =ff=ct of the words "without
preiudice" and "with prejudice" in a

judgment with respect to its operaticn as
res Zudicata, it is set at page 625 that as a



ul

snieral proposition a Zud
I which expressly provides that i% is

with
i pr93"41ce cperates as y2s Judizata and is

| coniclusive of ths rights cf the zarti=s 2
=uit had reen prosecut=sd to a final
disposition adverse to plaintiff. 1Id at 418.

I

The holding in the case was as follows:
An order "dismissed agreed" not cnlv puts an
end to the pencding sult, but is a bar to any
subsequent suit on the zame cause of action
by the same parties "as fully as a retraxit
would ke". PRardach Iron and Steel Co, v.
Tenenbaum, 136 Va. 115, 171. . id at 419

In conclusicn, the authorities cited maxe it abundantly clear that
dismiszal "with prejudice" constitutes an adjudicaticn of the merits, is
treated as an adjudicaticn of the merits, and has the same force and

effect as if the case had feen heard fully cn its merits. Thus, the Orde:

entered by this Court on March 3, 1993 dismiszsing Law Neo. 1834 with

prejudice 1s res judicata as to the pending acticn, Law No. 1896.

RAMNDOLPH O. REED

Of Counsel

Erecizenridge Ingles
Martin, Hicks & Ingles, Ltd.
MARTIN, HICKS & INGLES, Ld P.0. Box 703
ATTORNEYS AT Law I Glecucester, Virginia 22051
GLOUCESTER. VIRGINIA 23061 ||
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\ I certify that a true copy of the fsregoing Peply Memcrandum was

| railed, ocstage prepaid this __Jlbéz égy of May, 1993, to Boger G. Hzgpsr,
Fequire, P.O. Box 1215, Saluda, Virginia 23149,

@_

Breckenridge Ingles

1ARTIN, HICKS & INGLES, Lid. ||
ATTORNEYS AT LAW It
GLOUCESTER, VIRGINIA 23081 ||

|
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MAY-20-1993 ©S2:4@ FROM _JNTON, SIMMONS, & DUNTON  TO

~ EXHIBIT A"~
LAW OFFICES
RoGER GAYLORD HOPPER
P O. Box 1215
SALUDA, V'xﬁamm 23149
(804) 7E8-2358

TELECOFRIER (804) 758-4625

August 11, 1892

William R. Curdts, Esg.
Dunton, Simmons & Dunton

P. 0. Box &

White Stone, Virginia 22578

Re: Liverman, 8r. v. Eanes, Jr., et al
Circuit Court, Middlesex County
Law No. 1854

Dear Bill:

Mr. Liverman wishes to non-suit this case.
you would be Kind enough to endorse the enclosed
suiting the case and return it to me, I would be
tive.

Very truly vyours,
Roger G. Hopper

RGH:mhb
Enclosure

16938122 P.E2

Accordingly, ﬁf
Order non- .
most apprecia-

i
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ExHio T (A
V.1 RGINT A: |
IN THE CIRCUIT COURT OF MIDDLESEX COUNTY
LEWIS S. LIVERMAN, SR.;
Plaintiff,
e Law No. 1854

‘DAv;D C. EANES, JR., et al,

Defendants.

ORDER

This day came the plaintiff, by counsel, and moved the Céurt
to nbn—suit thelabove-stylgg\action.

And it appearing to the ‘Court that all parties have agreed
to same, it is ORDERED that this case be non-suitéd. without

prejudice, and removed from the docket.

ENTER = LAW

., 1992

; Soberick
P. O. Box 388
Gloucester Point, VA 23062
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AMMON G, DUNTON
€. JACKSON SIMMONS

AMMON Q. DUNTCN, JR.

CRAIG M, SMITH
WILLIAM R. CURDTS
JOHN 8. MARTIN

J. RAWLEIGH SIMMONS
M, M. SHELTON

Roger G.
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LAW OFFICES
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