s" o ir'i (

A. COOPERSMITH, Appellant,

W. F. MAHONEY, Appellee.
Record 433

FROM lAW AND EQUITY COUBT, PART TWO, OF CITY OF RICHMOND.

''The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accord
ance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or lile a

brief not conforming in all respects to the aforementioned
requirements."

The foregoing is printed in small pica type for the infor
mation of counsel.

H. STEWART JONES, Clerk.

150

IN THE

Supreme Court of Appeals of Virginia
AT EICHMOND.
I

\

.

.

»

A. COOPERSMITH, Appellant,
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t*

W. F. MAHONEY, Appellee.

To the Honorable Supreme Court of Appeals of Virginia, or
the Judges thereof:

Humbly complaining, your petitioner, A. Coopersmitli, re
spectfully represents that he is aggrieved by a certain judg
ment rendered by the Law and Equity Court of the City of
Richmond, Virginia, Part Two, on the 21 day of October,
1926, in a certain action at law therein depending under the
style of A. Coopersmith v. W. F. Mahoney. The judgment
was for the defendant and was based on the verdict of the

jury rendered after written instructions by the Court.
The record of the case, including a transcript of the testi
mony taken at the trial, is herewith presented, from which
will appear the following facts:
STATEMENT OF FACTS.

The plaintiff, A. Coopersmith, in business in the City of
New York, New York, at various times makes investments
by purchasing negotiable paper at a discount. Defendant is
engaged in buying and selling plumbing supplies in the City
of Richmond. Plaintiff purchased before maturity and for
value, trade acceptances drawn to the order of the Otis Oil
Burner Corporation and accepted by defendant, W. F. Ma
honey, amounting to the siim of $490.04. These acceptances
were purchased from the Otis Oil Burner Corporation
through the efforts of one Mr. Frankel, a Certified Public Ac
countant, living in the City of New York, who was paid by
plaintiff for investigating the financial condition of the de
fendant prior to the purchase of the acceptances.
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The defendant refused to honor the acceptances at ma

turity and plaintiff brought this action by notice of motion
for judgment in the Law and Equity Court of the City of
Eichmond, Part Two; claiming the sum of ^90.04 with in
terest thereon from September 3rd, 1926, until paid, that be

ing the date of the trade acceptances.

The defendant then pleaded the general issue and filed a
special plea. The special plea alleged that the acceptances
were fraudulently procured by the Otis Oil Burner Corpo
ration and that plaintifE knew that the said acceptances sued
upon were obtained by fraud; and that he was not a holder
of said paper for value in due course.
STATEMENT OF ISSUES.
The issues to be determined are;

First: Whether or not the trade acceptances were fraudu

lently procured from the defendant who was the maker
thereof; and,

Secondly; Whether or not plaintiff was a hona fide holder
in_due course of said acceptances.

Your petitioner respectfully relies upon the following as
signments of error;

First: Upon error by the Court in the instructions to the
jury.

Secondly; Upon the fact that the evidence is not sufficient,
as introduced, to warrant a finding; for the defendant under
the pleadings.
ARGUMENT.

Defendants Instruction No. 3 as given by the Court reads
as follows:

"The Court instructs the jury, that the plaintiff, in order
to entitle him to the immunities of negotiability must be both
a holder for value and also a holder without notice of any
defects in the instrument. Notice means actual knowledge

of the infirmity or defects in the instrum-ent, or knowledge of
such facts on the part of the person taking the instrument
that his action in taking it amounted to bad faith. And al-

A, Coopersmitli v. W. F. Malioney.
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though the jury may believe from the evidence that the plain
tiff did actually acquire the paper sued on yet if they believe
from the evidence that, at the time he acquired the accept
ances he had knowledge of any fact sufficient to put a rea
sonable prudent man upon his guard as to the methods prac
ticed by the Otis Oil Burner Corporation in obtaining the said
acceptances, then it was the duty of the plaintiff to investigate
the claim of the Otis Oil Burner Corporation to the said
acceptances, and, if upon an investigation, the fraud would

have been ^scovered by him, tlien the said plaintiff is not a

holder of the said acceptances sued upon in due course, and
the jury must find for the defendant."
This instruction assumes that fraud in the procurement
has been proved. It takes the question away from the jury.
The following language, it is earnestly submitted, is equiva
lent to a statement by the Court that fraud has actually been
established. It reads: "If, upon an investigation, the fraud
would have been discovered by him." What fraud is meant?
It can have reference to but one fraud, that of the procure
ment of the trade acceptances from the defendant. Bigelow

on Bills, Notes and Cheques, 2nd Edition, page 236, cites
this instruction:

"If such facts

and

circumstances were

known to the plaintiff as caused him to suspect, or would
have caused one of ordinary prudence to suspect, that the
drawer has no interest in the bill, and no authority to use the
same for his own benefit, and by ordinary diligence he could
have ascertained these facts, the plaintiff cannot recover."
The author said: "The instruction was erroneous; nothing

short of bad faith would overcome the plaintiff's demand and
plaintiff need not show bad faith." Your petitioner respect
fully submits that the Uniform Negotiable Instruments law
as adopted by the Legislature of our State; and which forms
a part of our Code defines briefly and succinctly what a holder
in due course is and the instructions of the Court to the jury
should be based primarily upon such definition.
In Burks' Pleadings and Practice, page 491, the author
says: "Any opinion as to the weight, effect or sufficiency
of the evidence submitted to the jury, or cuny assumption of
a fact as proved is generally regarded as an invasion of the
province of the jury and observations and instructions as
to the weight to be given to the oral evidence is error." It
is the contention of your petitioner that the ordinary con
struction of the language used by the Court in the foregoing
instruction indicates, or would fairly be taken by a jury to
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indicate, that there was fraud in the procurement of these
trade acceptances. In other words, that fraud was a- fact
already proven. This is true, if, for no other reason, because
of the defimte reference in the instruction to "the fraud.'*
without any reservation or qualification.

This appearance

of an assumption by the Court as giyen to the jurors could,
not easily have been cured by any other instruction contain
ing a correct though abstract statement of the law. Further
more, it is held that all error is presumed to have effected
the verdict, unless the contrary plainly appears. Burks'
Pleading and. Practice 494, citing Richmond Traction Co. v.
Hildebrand, 99 Va. 48; Abernethy v. Emporia Mfg. Co., 122
Va. 406, and other cases.

In this same instruction the Court charges the jury that

although they believe from the evidence the plaintiff did
actually acquire the paper sued upon, if they further be
lieve from the evidence that, at the time he acquired the ac

ceptances he had knowledge of any fact sufficient to put a
reasonably prudent man upon his guard as to the methods
practiced by the Otis Oil Burner Corporation in obtaining
said acceptances * *
Here again there is an out
right assumption that fraud is proven. It is obvious that the
jury from such language must take it as an accepted fact that
the trade acceptances had been fraudulently obtained; and
even at best it is certainly suggestive to the minds of the jury
that the Otis Oil Burner Corporation was in the habit of prac
ticing some fraudulent scheme in obtaining these acceptances.

There was no evidence either positive or circumstantial
which could in any way have imputed to the plaintiff any
knowledge as to how the acceptances were acquired or any
reason whj'^ he should not have purchased the said accept
ances in due course of business. We have not been able to

find in any text book, nor in any reported decision in this

State, authority for more than the ^rst two sentences of this

instruction; and we believe and submit that the instruction

is improper and should not have been given to the jury.
We have found numerous decisions of other States from

which it would appear that the instruction is improper. In
these states as the Uniform Negotiable Instruments Law is

in effect, as in Virginia, the decisions should carry added
weight. Merchants & Manufacturers Nat. Banh. v. Ohio Val
ley Furniture Co., 57 W. Va. 625, holding: that in the ab
sence of actual or constructive notice of circumstances which

would vitiate the title to a note a purchaser may safely rely

A. Ooopersmith v. W. F. MaJioney.
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upon the possession of the holder as sufficient evidence for
a valid contract of sale.

Patterson v. Ormgehurg Fertz. Co., 108 S. E. 401, 117 S.
C. 140, holding: Mere knowledge of facts sufficient to put a
prudent man upon inquiry without actual knowledge, or mere
suspicion of an infirmity does not preclude the transferee
of a note from occupying the position of a holder in due
course unless circumstances or suspicion are so cogent and
obvious that to remain passive would amount to bad faith.
Also Marion National Bank v. Harden, 97 S. E. 600, 83 W.
Va. 119.

Morgan v. Farmington Coal <& CoJce Co., 124 S. E. 591, 97
W. Va. 83; holding that the rights of a holder of note must
be determined by simple test of honesty and good faith and
not by speculative issues of diligence or negligence.
We submit that the instruction was erroneous and should

have requii' d ijome proof that knowledge of the alleged de
fect was brought home to the plainti:ff.

Defendant's Instruction No. 4 as given by the Court reads
as follows:

"The Court further instructs the jury that they are the
sole judges of the credibility of the witnesses and of the
weight to be given to the evidence of each Avitness. The jury
is not hound to accept as true the testimony of a witness,
though undisputed, and although the plaintiff may have tes
tified that he acquired title to the acceptances in due course,

yet the jury is not obliged to accept the testimony as true,
and unless the jury believes from the evidence that the plainlilf obtained the acceptances in good faith and for value in
the usual course of business before maturity, and under cir
cumstances which create no presumption of the facts under
wliich they were obtained, they must find for the defend
ant."

In asking for the instruction defendant relied on the case
of Duncan v. Carson, 127 Va. 306, but an examination of that
case shows that the only reference made to the question of
credibility of witnesses is a short sentence on page 322, read
ing as follows: "This threw upon Carson the burden of
showing that he or some person under whom he claims ac
quired the title as a holder in due course." ''This he at-
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tempted to do by his own testimony and that of Allen, the
agent, who made the sale. The credibility of this testimony,
though undisputed was for the .iury." Quoting Joy v. Bifendorf, 130 New York 6. The case of Duncan v. Carson, al
though it states that the credibility of the testimony, although
undisputed, was for the jury, does not give any authority for
such an instruction as is quoted above, where the jury is told
that it is not bound to accept the testimony of a witness,
although it is undisputed; and a further repetition of the
same words in the same instruction that the jury is not obliged

to accept the testimony as true, but the jury should have been
told, if anything, that they were the sole judges of the credi
bility of the witnesses on either side; and of the weight to be
given to the evidence.

It is submitted that Instruction No. 4 goes beyond the in
tended meaning of the rule in Duncan v. Carson, and rather
than stating in a fair way the rule laid dowm in this case,
has, by the use of language which is suggestive, put in the.
minds of a jury the idea of a broader power than they act
ually had, or should have attempted to use.
The instruction is also erroneous in that the statement:

''unless the jury believes from the evidence that the plaintiff
obtained the acceptances in good faith and for value in the
usual course of business before maturity, and under circum

stances which create no presumption of facts under which
they were obtained, they must find for the defendant," be
cause the plaintiff might have taken the trade acceptances
under circumstances which would ordinarily create presump
tion that there was a knowledge on the part of the purchaser

of the methods by which obtained, still the holder would be
one for value unless it were sli.oivn that the methods consti

tuted fraud in procuring said acceptances. Furthermore,
the law presumes that a holder is a holder in clue course,
then why is it necessary for the jury to believe all the things
enumerated above?

Why does the Court make it necessary

^or the plaintiff to establish by its evidence the existence or
non-existence of the various elements constituting a holder
in due course when, by statute, all of these things are pre
sumed from the simple fact that he is a holder. We submit
that the instruction was harmful and reversible error.

SECOND ASSIGNMENT OF ERROR.

ARGUMENT.

The only conclusion upon which a verdict for the defendant
could have rested was that there was fraud in the procure
ment of the trade acceptances.

A. Coopersmith v. W. F. MaJioney.
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From what evidence did the jury reach such a conclusion

and was such evidence sufficient in law or in fact to support
such a conclusion? If not, then the plaintiff is plainly eiititled to a :^al judgment at the hands of this Court. If so,
then .the plaintiff must show that he is a holder in due course.
The statutory presumption is in favor of the holder in due

course. He has established his prinia facie case upon show

ing that he holds the acceptances. In order to rebut this

presumption of law'tlie defendant must proceed to show

fraud and in so doing must face at every step the ever pres

ent presumption against fraud. In considering any neces

sary element of fraud the Court should lean toward its ab
sence and the proof of each element should be clear and con
vincing.

What was actually shown here? (1) That the salesman
pf the Otis Oil Burner Corporation sold him certain oil burn

ers which were not as represented; (2) that Mr. Otis, of the

Otis Elevator Company, was the president of his concern;

(3) that his company had been in business for years and his
oil burners had been used extensively in other cities; (4) that
the company would put seven salesmen in Richmond and all

of the burners would be sold before the acceptances were
due; (5) that if the goods were not sold within sixty days the
company would take them back; (6) that his concern guar
anteed that the burners had been approved by the fire under
writers association.

The Court, in deciding upon the motion to set aside the
verdict, referred to only two of these statements; Number
(2) and Number (6), in all the other statements there was

either no evidence to disprove them or they involved promises
of something to be done but no false misrepresentation of
any existing fact.

The Court then decided that because the defendant proved
the salesman had made these two statements which were al

leged as false and the defendants testified they had relied

thereupon that the burden thereupon shifted to the plaintiff to

show himself a holder in due course.

It should be borne in mind that the plaintiff did not refute
any of the evidence as to what took place at the time the acr
ceptances were given. He was in no position to do so. He

Imew nothin^f about it. This would seem naturally to fqllow
if he were a hona fide holder for value.

The statements were made, according to the defendants
own testimony to get him to enter into a contract for repre
senting the Otis Oil Burner Corporation. The contract was
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entirely in writing. The trade acceptances were given sim
ply as a part of the execution of this contract. Your peti
tioner submits that if there were fraud in the procurement

ot the trade acceptances it should appear upon the face of
the contract in writing.

The two original parties, Otis Oil Burner Corporation,
and Mahoney, the defendant here, drew up a written agree

ment or contract under which Rudd was to purchase cer
tain Oil Burners and sell them in Richmond. In other words,

it was what is known as a jobbers agreement. Purchases
were to be made outright by Mahoney. Now in pursuance
of the terms of this contract Rudd ordered his first shipment
of Burners, and paid for them with the trade acceptances
sued upon by plaintiff as a holder in due course. The con
tract, as stated, was in writing. None of the statements or

promises alleged as fraudulent were embodied therein. This
undoubtedly raises a strong implication that whatever was
left out of the contract was not considered by either party

as particularly important. It certainly indicates that what
was not embodied in the writing was not relied upon essen
tially.
But that is not all, the defendants received the merchan
dise and at the time said nothing about fraud in procuring
the contract. There was later a repudiation of the contract
on the ground that the goods were not fit for resale or upo^

alleged breach of warranty. That is not material. The im
portant fact is that defendants and plaintiff corresponded with
each other for some time about this matter and no charge
of fraud was made even after the facts said to have been
relied on had been discovered.

Meantime, the trade acceptances had been sold to the plain
tiff. They had been procured for the purchase price of mer
chandise.

What this merchandise was or by whom it was

manufactured was the subject of the contract or jobbers
agreement, not the trade acceptances. The direct considera
tion for the trade acceptances was the merchandise itself.
We submit that from a fair consideration of all the evi

dence, it would have been impossible to find that all the ele
ments necessary to establish fraud had been proved. There
was not sufficient evidence for the jury to base a reason
able inference, or to draw a reasonable conclusion that the
necessary elements existed to constitute fraud; but in view
of the legal presumption against fraud it was necessary that
the evidence be all the more direct and convincing, or con
clusive. Therefore, your petitioner earnestly contends that

A. Coopersmith v. W. F. Mahoney.
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the Court erred in refusing to set aside the verdict because

of the insufficiency of the evidence to support the finding of
the jury.

We now come to a consideration of the question of whether
or not the facts as shown by the evidence were such as would

put a reasonably prudent man on his guard and require him
to investigate the circumstances surrounding the acquisition
of these instruments before purchasing them. There is a
total lack of evidence to show that any knowledge of irregu
larity in the procurement of the acceptances was brought
home to the plaintiff. Likewise, no such knowledge could
fairly be imputed to him by the testimony or the evidence
before the jury. On the other hand, there is direct, clear and
convincing testimony that he knew nothing about the way
the acceptances were procured. It is shown that he made an
investigation regarding the financial standing of the defend
ant through his inquiries. That is the course usually fol
lowed by parties making this kind of investment.
In his special plea the defendant alleged that plaintiff knew
that the said acceptances sued upon were obtained by fraud.
The following direct allegation is made: ''And the said
defendant says that the said plaintiff knew that said
acceptances sued upon were obtained by fraud prac
ticed by the said Otis Oil Burner Corporation of
New York upon the said defendant and that he is not a
holder of the paper for value in due course." The defend
ant did not introduce any evidence in support of his special
plea, but relied upon the plaintiff's witnesses, one of whom
was called by the defendant himself. The testimony of this
witness showed that the plaintiff had no knowledge of how
the acceptances were procured. The testimony of Mr.
Frankel and Mr. Coopersmith, the plaintiff, as to how the
acceptances were acquired, was uncontradicted, and was sub
stantiated in every particular by the introduction of contem
porary documentary evidence.

In the case of LeVine's Loan Office y. Starke, 140 Va. 712,
the opinion in part reads as follows: "That while the jury
may disregard evidence which they do not believe they can
not a find a verdict without evidence or which is not based

upon evidence." * * * ''When there is no evidence to
support a verdict it should certainly be set aside."
We believe that the Court erred in refusing to set aside the
verdict because of the fact that there was insuflSicient evidence

upon which to base it, because the only evidence of fraud
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wMch was introduced was so vague and indefinite and in
sufficient, according to our understanding Of the necessary
elements of fraud, to establish such a charge; while, on the
other hand, the testimony that Coopersmith was the holder
in due course is direct, corroborative, unequivocal and uncontradicted. In addition to this, the evidence is supported by
the presumption of law, circumstantial evidence, the exist
ence of a written contract which the defendants are endeav

oring to modify by the introduction of parole testimony, and
back of all this the solemn obligation of the trade accept

ances, negotiable instruments duly endorsed, and in the hands
of a hona fide purchaser for value.

For the foregoing reasons, your petitioner, A. Coopersmith, prays that a writ of error and supersedeas to the judg
ment afor(isaid be granted your petitioner, that said judg
ment may be reviewed and reversed and such judgment be
entered by this Honorable Court as may be proper upon the
pleadings and the evidence, and your petitioner will ever
pray, etc.
A. COOPERSMITH.

By GEO. LEWIS CHUMBLEY,
of Counsel for Petitioner.

I, George Lewis Cliumbley, an Attorney practicing in the
Supreme Court of Appeals of Virginia, do certify that in my
judgment there is error in the decree complained of ip th«

foregoing petition, and that the same should be reviewed and
reversed by the Supreme Court of Appeals of Virginia.
GEO. LEWIS CHUMBLEY.

Rec'd April 14,1927.
H. S. J.

Apr. 21'27.

Writ of error allowed and supersedeas awarded. Bond
$300.00.
R. H. L. CHICHESTER.
To the Clerk at Richmond.

Rec'd April 23, 1927.
H. S. J,

A. Coopersmith v. W. F. Malioney.
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EECORD.
VIRGINIA:

Pleas before the Honorable Frank T. Sutton, Jr., Judge
of the Law and Equity Court of the City of Richmond,
Part Two, held for the said City at the Courtroom there
of, in tlie City Hall, on the 18th day of December, 1926.
Be it remembered that heretofore, to-wit: In the Clerk's

Office of the said Law and Equity Court of the City of Rich
mond, Part Two, the 9th day of March, 1926: Came A. Coop
ersmith, by Counsel, and filed his Notice of Motion for Judg

ment against the Defendant, W. F. Mahoney, which Notice
of Motion for Judgement is in the words and figures follow
ing, to-wit:

In the Law and Equity Court of the City of Richmond,
Part Two.

A. Coopersmith
V.

W. F. Mahoney.

Notice of Motion for Judgment.

To W. F. Mahoney, Esq.,
Richmond, Virginia.

You are hereby notified that on March 25, 1926, at 11
o'clock A. M., on that day, or as soon thereafter as counsel

may be heard, we shall move the Law and Equity Court of the
City of Richmond, Virginia, Part Two, for a judgment
against you for the sum of $490.04, together with interest
thereon from September 2, 1925, until paid.
This debt is due me by virtue of two trade acceptances
drawn by Otis Oil Burner Corporation on September 2, 1925,
and accepted by you, W. F. Mahoney, on September 2, 1925>
payable at the Planters National Bank in the City
page 2 of Richmond, Virginia; one on December 1, 1925>
for the sum of $200.00; the other for the sum of

$287.50 payable December 31, 1925. The first of said notes

being protested for non-payment on December 1, 1925, pro

test fees $1.32; the second being protested for non-payment
on December 31, 1925, protest fees of $1.22; said trade ac
ceptances were endorsed by Otis Oil Burner Corporation in
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blank before maturity, the undersigned Coopersmith being
the holder in due course for value.

A COOPERSMITH,

By GEO. LEWIS CHUMBLEY,
Of CounseL

CAE.Y ELLIS STERN & CHUMBLEY, CounseL

And at another day, to-wit: In said Court on the 25th day
of March, 1926.

This day came the Plaintiff and the Defendant, by Counsel,

and on motion of the Plaintiff, by Counsel, it is ordered that
this case be docketed. And the Defendant, by Counsel,

pleaded ''Non-assumpsit" and put himself upon the Country
and the Plaintiff likewise.

And at another day, to-wit: In said Court on the 14th day
of July, 1926.

This day came the defendant, by his attorney, and pre
sented his special plea in open Court and asked leave to file
the same, which leave the Court doth grant, and the special
plea is accordingly filed.

page 3 \ Virginia,
,
In the Law and Equity Court of the City of Rich
mond, Part Two.
1

A. Coopersmith, Plaintiff,
against
W. P. Mahoney, Defendant.

Special Plea.

And the said defendant, by his attorney, comes and says

that the said acceptances, mentioned in the notice of motion

for judgment and upon which this suit is brought, were ob

tained from the said defendant by the fraud of the Otis Oil

Burner Corporation, of New York, N. Y., by its agent; that
the said agent called upon the said defendant at his place of

business in Richmond, Virginia, on or about September 2,

1925, and in order to induce the said defendant to buy cer

tain Otis Oil Burners and to give acceptances therefor, the

said agent falsely and fraudulently represented and stated:

A. Coopersmitk v.

F. Mahoney.
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(a) that Mr. Otis, of the Otis Elevator Company, was presi
dent of the Otis Oil Burner Corporation; (b) that the Otis

Oil Burner Corporation had been in business for many years
and that its burners were used extensively in the North and
that the company was going to introduce them in the South;
(c) that the Otis Oil Burner Corporation would give the said
defendant the exclusive sale's agency for the said burners in
the City of Richmond, Virginia, for the period of one year
from September 2, 1925; (d) that the Otis Oil Burner Cor
poration would put a fleet of salesman in Richmond to sell
the said burners and that all of them would be sold within

sixty days (e) that the said burners had been approved, by
the fire underwriters; (f) that the burners would be complete
with a fifty gallon tank and an automatic thermos stack to
regulate the heat, and that the burners could be used with
a tank holding 1,000 gallons of oil; and (g) that the

page .4 [• Otis Oil Burner Corporation would take all of the
burners back within sixty days if they had not been
sold within that time.

And the said defendant says that he relied upon the state
ments and representations, and believing them to be true, he
agreed to buy eight of the said burners of the Otis Oil Bur

ner Corporation and signed the said acceptances, and the
said acceptances, so obtained by the said Otis Oil Burner
Corporation, are the same acceptances sued upon in this suit.
The said burners are worthless and of no value whatever,
and the said Otis Oil Burner Corporation know they were

worthless and of no value and that they had not been ap
proved by the fire underwriters.

And the said defendants says that the statements and rep
resentations aforesaid were false and fraudulent and the said

agent knew that they were false and fraudulent, and they
were made for the purpose of deceiving the said defendant

and inducing him to buy the said burners and to give the said
acceptances therefor, and the said defendant, relying upon

the said statements and representations, which were mate

rial, and believing them to be true, did buy eight of the said

burners for which he gave the said acceptances.

And the said defendant says that the said plaintiff knew
that the-said acceptances sued upon were obtained by fraud,
practiced by the said Otis Oil Burner Corporation, of New

York, N. Y., upon the said defendant and that he is not a
holder of the said paper for value in due course. And this
the said defendant is ready to verify.

DAVID MEADE WHITE, p. d.
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SPECIAL PLEA.

Virginia,

In the Law and Equity Court of the City of Richmond,
Part Two.

A. Coopersmith, Plaintiff,
against
W. F. Mahoney, Defendant.

The said defendant, by his attorney, comes and says that
th€f said acceptances, sued upon, were not endorsed to the

plaintiff by the Otis Oil Burner Corporation as alleged in
the notice of motion for judgment.

DAVID MEADE WHITE, p. d.
State of Virginia,
City of Richmond, to-wit:

I, B. H. Turnbull, Deputy Clerk of the Law and Equity
Court of the City of Richmond, Part Two, do certify that
W. F. Mahoney personally appeared before me, in my said
City and made oath that he verily believes that the facts
stated in the foregoing plea are true.

Given under my hand this 15th day of July, 1926.
B. H. TURNBULL,

Deputy Clerk of the Law and Equity Court of
the City of Richmond,' Part Two.
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And at another day, to-wit: In the said Court on
the 15th day of July, 1926.

This day came again the parties, by Counsel, and the De
fendant, by Counsel, by leave of Court filed herein his Special
Plea No. 2, and thereupon the Plaintiff, by Counsel, moved
the Court to reject the Special Pleas of the Defendant filed
herein, which motion was resisted by the Defendant, and
which motion of the Plaintiff the Court overruled, to which

ruling of the Court the plaintiff, by counsel, excepted. And
thereupon the plaintiff entered a general replication to each
of said Pleas. And thereupon came a Jury, to-wit: B. W,
Russell, W. H. Dillard, Fritz Sitterding, Jr., Ira T. Hunt,
Jr., W. R. Shepherd, M. L. Straus and J. A. Sloan who were

A. Coopersmitli v. W. F. Mahoney.
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sworn to well and truly try the issue joined and having
partly heard the evidence were adjourned until to-morrow
morning at ten o'clock.

And at another day, to-wit: In the said Court on the 16th
"day of July, 1926.

This day came again the parties, by Counsel, and the Jury

sworn in this case on yesterday appeared in Court in accord-

i>nce with their adjounmient, and having fully heard the evi

dence and arguments of Counsel, were sent out of Court lo
consult of a verdict and after sometime returned into Court

with a verdict in the words following, to-wit: '*We, the Jury,
on the issue joined find for the Defendant". Thereupon the
Plaintiff, by Counsel, moved the Court to set aside the ver

dict of the Jury and to grant him a new trial, upon the
gi'ounds that the said verdict is contrary to the law and the

evidence, and for misdirection of the Jury by the Court, the
further hearing of which motion is continued.
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And at another day, to-wit: In the said Court on
tlie 21st day of October, 1926.

This day came again the parties, by counsel, and the mo-'
tion heretofore made by the plaintiff to set aside the verdict

of the Jury herein and grant him a new trial having been
fully heard, the Court doth overrule the same. It is, there
fore, considered by the Court that the plaintiff take nothing
by his suit etc. but that the defendant go thereof without
day and recover against the plaintiff his costs by him about

his defense in this behalf expended.

To which ruling of the Court, the plaintiff, by Counsel, ex
cepted.

And now at this day, to-wit: In the said Court on the 18tk
day of December, 1926.

This day came the Plaintiff and the Defendant, by Counsel,
and the plaintiff, by Counsel, tendered to the Court his Certi-

-ficates of Exceptions Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and
11, which were received by the Court, signed, sealed and made
?i part of the record, which is accordingly done.
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page 8 [• In the Law and Equity Court of the City of Rich
mond, Part Two,
A. Coopersmith
V.

W. F. Mahoney.

PLAINTIFF'S CERTIFICATE OF EXCEPTION NO". 1.

" The Court instructs the Jury that if they believe from the
evidence that the plaintiff in this case is a holder in due
course for value of the trade acceptances sued on, then they
shall find a verdict for the plaintiff for the full amount of
such trade acceptances, with such uiterest as they may deem
proper".

The foregoing instruction requested by the plaintiff was
denied and the plaintiff excepted.
Tester This 18th day of December, 1926.

;

, ,

.

FRANK"T. SUTTON, Jr., Judge.

page 9 J- A. Coppersmith
'vs.
' ' ;

,J .

; :

W. F. Mahoney.

PLAINTIFF'S CERTIFICATE OF EXCEPTION #2.
"That the plaintiff in this case is presumed to be a holder
in due course for value, and the burden is on the defendant
. to prove that he is not a hona fide holder."

The foregoing instruction requested by the plaintiff was
denied and the plaintiff excepted.

Teste: This 18th day of December, 1926.
FRANK T. SUTTON, Jr., Judge.
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PLAINTIFF'S CERTIFICATE OF EXCEPTION #3.
''That they shall find the plaintiff is a holder in due course
of the trade acceptances if the acceptances were taken under
the following conditions:

1. That the acceptances were complete and regular upon
their faces.

2. That he became the holder of the acceptances before they
were overdue.

3. That he took the acceptances in good faith and for value.
4. That at the time they were negotiated to him he had no
notice of any infirmity in the instrument, or defect in the
title of the person negotiating."

The foregoing instruction requested by the plaintiff was
denied and the plaintiff excepted.

Teste: This 18th day of December, 1926.

FRANK T. SUTTON, Jr., Judge.

page 11 J- A. Coopersmith
vs.

W. F. Mahoney.

PLAINTIFF'S CERTIFICATE OF EXCEPTION #4.
''That value means valuable consideration, and that it is
not necessary under the law that the plaintiff in this case

should have paid the full amount specified on the face of the
trade acceptances."

The foregoing instruction requested by the plaintiff was
denied and the plaintiff excepted.

Teste: This 18th day of December, 1926.

FRANK T. SUTTON, Jr., Judge.
page 12 [• A. Coopersmith
vs.

W. F. Mahoney.
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PLAINTIFF'S CERTIFICATE OF EXCEPTION #5.

*'That the burden of proof is upon the defendant to show
that the acceptances were procured by fraud, and that even

if the jury should believe that the acceptances were fraudu
lently procured, the only effect of such finding would be to
place upon the plaintiff the burden of proving that he is a
hona fide holder for value, and that in case the jury further
believes that the plaintiff is a hona fide holder for value, then
they should find a verdict for the plaintiff irrespective of the
fact that they believe the acceptances were procured by
fraud."

-The foregoing instruction requested by the plaintiff was
denied and the plaintiff excepted.

Teste: This 18th day of December, 1926.
FRANK T. SUTTON, Jr., Judge.

page 13 [ A. Coopersmith
vs.

W. F. Mahoney.

PLAINTIFF'S CERTIFICATE OF EXCEPTION #6.

*'The Court instructs the jury that in order for them to

find that the trade acceptances were procured by fraud, they
must believe from all the evidence that in giving the accept
ances the defendants relied to their detriment upon the false
statement of some material existing fact or circumstance;

that every negotiable instrument is deemed prima facie to
have been issued for a valuable consideration and every per

son whose signature appears thereon is presumed to have
become a party thereto for value, and that the burden of

proving to the contrary in this case is upon the defendant."

The foregoing instruction requested by the plaintiff was
denied and the plaintiff excepted.

Teste: This 18th day of December, 1926.
FRANK T. SUTTON, Jr., Judge.

A. Coopersmith v. W. F. Malioney.
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page 14 ]• In the Law and Equity Court of the City of Rich
mond, Part Two.

A. Coopersmith
vs.

"W. F. Mahoney.

PLAINTIFF

CERTIFICATE OF EXCEPTION #7. *

"The Court instructs the jury that the plaintiff in order
to entitle him to the immunities of negotiability must be both
a holder for value and also a holder without notice of any
defects in the instrument. Notice means actual knowledge
of the infirmity or defect in the instrument, or knowledge
of such faces on the part of the person taking the instrument
that his action in taking it amounted to bad faith. And al
though the jury may believe from the evidence that the plain
tiff did actually acquire the paper sued on yet if they further

believe from the evidence that, at the time he acquired the

acceptances he had knowledge of any fact sufficient to put a
reasonably prudent man upon his guard as to the methods

practiced by the Otis Oil Burner Corporation in obtaining the
said acceptances, then it was the duty of the plaintiff to in
vestigate the claim of the Otis Oil Burner Corporation to
the Said acceptances, and, if, upon an investigation, the fraud
would have been discovered by him, then the said plaintiff
is not a holder of the said acceptances sued upon in due course,
and the jury must find for the defendant.*'

The foregoing instruction was granted at the request of
the defendant and the plaintiff excepted.
Teste: This 18th day of December, 1926.

FRANK T. SUTTON, Jr., Judge,
page 15 }• A. Coopersmith
vs.

"W. F. Mahoney.

PLAINTIFF'S CERTIFICATE OF EXCEPTION #8.
"The Court further instructs the Jury that they are
the sole judges of the credibility of the witnesses and of the

weight to be given to the evidence of each witness. The Jury
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is not bound to accept as true the testimony of a witness,
though undisputed, and although the plaintiff may have tes
tified that he acquired title to the acceptances in due course,
yet the jury is not obliged to accept the testimony as true,
and unless the jury believes from the evidence that the plain
tiff obtained the acceptances in good faith and for value in
the usual course of business before maturity, and under cir-

drcifiistances which create no presumption that he knew of the
facts under which they were obtained, they must find for the
defendant.'*

The foregoing instruction was granted at the request of
the defendant and the plaintiff excepted.

Teste: This 18th day of December, 1926.

FRANK T." BUTTON, Jr., Judge.
page 16 [• A. Coopersmith
vs.

"W. F. Mahoney.

PLAINTIFF'S CERTIFCATE OF EXCEPTION #9.
Be it remembered that at the trial of this case on July 15,

1926, the defendant tendered unto the Court a special plea
in words and figures as follows:

''And the said defendant, by his attorney, comes and says
that the said acceptances, mentioned in the notice of motion

for judgment and upon which this suit is brought, were ob

tained from the said defendant by the fraud of the Otis Oil

Burner Corporation, of New York, N. Y., by its agent; that
the said agent called upon the said defendant at his place of

business in Richmond, Virginia, on or about September 2,

1925, and in order to induce the said defendant to buy cer

tain Otis Oil Buniers and to give acceptances therefor, the

said agent falsely and fraudulently represented and stated:
(a) that Mr. Otis, of the Otis Elevator Company, was presi
dent of the Otis Oil Burner Corporation; (b) that the Otis
Oil Burner Corporation had been in business for many years
and that its burners were iisued extensively in the North and

that the company was going to introduce them in the Stouth;

(c) that the Otis Oil Burner Corporation would give the said

A. Coopersmith v. "W. F, Mahoney.
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defendant the exclusive sale's agency for the said burners
in the City of Rielimond, Virginia; for the period of one year
from September 2,1925; (d) that the Otis Oil Burner Corpo
ration would put seven salesma.n in Richmond to sell the said

burners and that all of them would be sold within sixty days j
(e) that the said burners had been approved by the fire un
derwriters; (f) that the said burners would be complete with
a fifty gallon tank and an automatic thermosstack
page 17

to regulate the heat, and that the burners could

be used with a tank holding 1,000 gallons of oil;
and (g) that the Otis Oil Burner Corporation would take all
of the burners back within sixty days if they had not been
sold within that time.

And the said defendant says that he relied upon the said
statements and representations, and believing them to be
true, he agreed to buy eight of the said burners of the Otis

Oil Burner Corporation and signed the said acceptances,
and the said acceptances, so obtained by the said Otis Oil
Burner Cprporation, are the same acceptances sued upon in
this suit.

The said burners are worthless and of no value

whatever, and the said Otis Oil Burner Corporation knew
they were worthless and of no value and that they had not
been approved by the fire underwriters.
And.the said defendant says that the statements and rep
resentations aforesaid were false and fraudulent and the said

agent knew that they were false and fraudulent, and they
were made for the purpose of deceiving the said defendant

and in inducing him to buy the said burners and to give the
said acceptances therefor, and the said defendant, relying
upon the said statements and representations, which were
material, and believing them to be true, did buy eight of the
said burners for which he gave the said acceptances.
And the said defendant says that the said plaintiff knew
that the said acceptances sued upon were obtained by fraud,
practiced by the said Otis Oil Burner Corporation, of New
York, N. Y., upon the said defendant and that he is not a
holder of the said paper for value in due course. And this
said defendant is ready to verify.*'
Plaintiff moved to reject the special plea and moved the

Court to enter up judgment for the plaintiff as a hona fide
holder for value.
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Teste: This 18th day of December, 1926.
FRANK T. SUTTON, Jr., Judge.
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page 19 [• A. Coopersmith •
vs.

"W. F. Mahoney.

PLAINTIFF'S CERTIFICATE OF EXCEPTION #10.

The following evidence on behalf of the plaintiff and of the
defendant, respectively, as hereinafter denoted, is all of the
evidence that was introduced on the trial of this cause.

page 20 y Virginia,
In the Law and Equity Court of the City of
Richmond, Part Two.

July 15, 1926.
A. Coopersmith
vs.

W. F. Mahoney.
and

A. Coopersmith
vs.

E. W. Eudd.

For Plaintiff: Mr. George Lewis Chumbley; For Defend
ants: Mr. David Meade White.

Mr. Chumbley: If Your Honor please, by stipulation be
tween counsel and with the consent of the Court, the cases

of A. Coopersmith vs. E. W. Eudd and of A. Coopersmith vs.
W. F. Mahoney are to be tried as one, as all of the facts in
these cases are the same; the jury however being instructed
to bring in separate verdicts.
Counsel for plaintiff moves to reject the special pleas filed
by counsel for defendants in this case, which motion is over
ruled by the Court and exception is noted.
EVIDENCE FOR PLAINTIFF.

A. COOPERSMITH,
was duly sworn and testified as follows:
DIRECT EXAMINATION.
r

By Mr. Chumbley:

Q. Please state your name, age and occupation?

, ^
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A. A. Coopersmith, 622 "West 67th Street, New York.
Q. What is spur business?

A. Treasurer of the City Corrugated Paper

page 21 } Products Co., Incorporated.
Q. "Where does the City Corrugated Paper Prod
ucts Co., Incorporated, do business?
A. At 622 West 57th Street, New York City.
Q. Is this one of your business cards?
A. Yes, sir.

Note: Said card is here exhibited to the Jury and intro
duced in evidence, as follows:
Telephone Columbus 4660

A. Coopersmith,
Treasurer

City Corrugated Paper Products Co. Inc.
622-640 West 57th Street, New York.
By Mr. Chumbley:

Q. Does the City Corrugated Paper Products Co., do con

siderable business in the City of New York?
A. Yes, sir.

Q. I have here some notices of discounts of the Chatham

Phenix National Bank and Trust Company of the City of
New York for the City Corrugated Paper Products Co. I
would like for you to identify these.

Mr. White: Has that anything to do with this case?
Mr. Chumbley: I think they have.
Mr. White: If Your Honor please, I object. He is offer

ing a paper. In the first place, if he wants to introduce any
paper to prove the plaintiff to be the person he says he is,

he ought to prove the authenticity of the paper. Not only is
that true, but this paper has nothing to do with this case.

Mr, Clnimbley: If Your Honor please, in answer to that,
this plaintiff is not testifying that the paper has

page 22 ]• anything to do with this case, but he is testifying

that it is a notice from the bank to the Cify Cor
rugated Paper Products Co., and this paper will throw light
on the fact that Mr. Coopersmith, who was an officer of that
company, was available and was to be found.

Mr. "^ite: How do we know he was an officer?

24

Supreme Court of Appeals of Virgmia.

Mr. Cliumbley: You could have found out if you had made
an investigation in the City of New York.
The Court: The Court will exclude that as being irrelevant.
Mr. Chumbley: Exception is noted. I put these in, if Your

Honor please, showing the identity of Mr. Coopersmith and
the City Corrugated Paper Products Co. of which he was vicepresident.

Note: Said papers, so offered and excluded by the Court
. read as follows:

Credit Chatham Phenix National Bank and Trust Company
advice
Discount Department
E Branch

New York

Int. Payable
at Maturity $

Discount No. E56421

Dated Maker and Place of Payment Renewal Due Amount
6-28-26

City Corrugated Paper
Products Co. Inc.

Endorsers or Gruarantors Rate
•

.

Oct. 28 20,000.

Days Discount Exchange

4:3-4:% 122

321.94
Proceeds

:

,

19,678.06

To City Corrugated Paper Prod. Co. Inc.
622 W. 57th St.

New York City.

Proceeds have been credited to your account.
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Very truly yours,

CHATHAM PHENIX NATIONAL BANK & TRUST
COMPANY

Discount Department. *

Credit*
Advice

Chatham Phenix National Bank and Trust Company
Discount Department
E. Branch

A. Coopersmith v. W. F. Mahoney.
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New York 5-20-26 Int. Payable Discount No. E54971
at maturity

Dated Maker and Place of Payment Renewal Due Amount

5-20-26 City Corrugated Paper

Sept. 20 15,000

Products Co. Inc.

Endorsers or Guarantors

Charles Hartzig Irving Dorfman
Abraham H. Dorfman A. Coopersmith
Rate Days Discount Exchange Proceeds
4:3-4% 123

243.44

14,756.56

To City Corrugated Paper Prod. Co. Inc.,
622 W. 57th Street

New York City.

Proceeds have been credited to your account.
Very truly yours
CHATHAM PHENIX NATIONAL BANK & TRUST CO.

Discount Department

Credit Chatham Phenix National Bank and Trust Company
Advice

Discount Department
E Branch

Discount No. E56259;

New York 2-23-26 Int. Payable at
Maturity $
Dated Maker and Place of Payment Renewal Due Ammint.
6-23-26 City Corrugated Paper

Products Co. Inc.
page 24 }- Endorsers and Guarantors
Chas. Hertzig Abraham Dorfman

A. Coopersmith Irvin Dorfman,

Oct. 25 15,000
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Rate Days Discount Exchange Proceeds
4:3-4% 124

245.42

14,754.58

To City Corrugated Paper Products Co. Inc.
622 W. 57th Street

New York City

Proceeds have been credited to your account.

Very truly yours,

CHATHAM PHENIX NATIONAL BANK & TRUST
COMPANY

Discount Departemnt.
By Mr. Chumbley:

Q. Mr. Coopersmith, are you the plaintiff in these cases?

A. Yes, sir.

Q. I have here two trade acceptances, dated September 3,
1925, for the sum of $200.00 and $287.00, respectively, drawn

by the Otis Oil Burner Corporation and accepted on Septem
ber 3,1925, at Richmond, Va., to E. W. Rudd, payable through
the West End Bank. I hand these trade acceptances to you

and ask if you have ever seen them and can identify them ?
A.
Q.
A.
Q.

(Examining) Yes, sir.
"Where did you acquire them?
At Mr. Frankel's office. Public Accountant.
Did you buy them?

A. Yes, sir.

Q. What did you agree to pay for these trade acceptances?"
A. I bought them in a batch with a lot of others, twentytwo accounts, three of each one and I paid for them all togetlier with one check.
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Note: The trade acceptances are here exhibited
to the Jury and introduced in evidence as follows zi.

Acceptance

TRADE ACCEPTANCE

Number

No. 2
Amount

$200.00
To

P. 0.

New York, N. Y. 9-3 1925
E. W. Rudd

Richmond, Va.

A, Coopersmitli v. W. F. Mahoney.
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Ninety Days after date pay to the order of ourselves at
New York, N. Y., the sum of Two Hundred Dollars. The
obligation of the acceptor hereof arises out of the purchase
of goods from the drawer.

Accepted at Eiclmiond Va. on 9-3-1925 payable thru West
End Bank.

Firm E. W. Eudd

By

44679

Dec 2
Autliorized Buyer
OTIS OIL BUENEB COEP.
PETEE OTIS Prs.

(Stamped on face)

Eichmond, Va.,

. ,

Dec. 11-1925

Protested for non-payment.
A. L. Archer, Notary Public.
Charges 1.22

(Endorsed)

A. Coopersmith

Otis Oil Burner Corp., By Peter Otis Pres. Collateral ac
count.

Acceptance

TEADE ACCEPTANCE

Number
No. 3
Amount

$287.50

New York, N. Y. 9-3-1925

To E. W. Eudd

P. 0. Eichmond, Va.

One Hundred and Twenty Days After date pay to the order
of ourselves at New York, N. Y., the sum of Two Hundred
Eighty-seven and 50-100 Dollars.
The obligation of the Acceptor hereof arises out of the pur»

chase of goods from ithe drawer.
Accepted at Eichmond, Va. on 9-3 1925.
Payable thru West End Bank
Firm E. W. Eudd
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,

By Jan 4
45281 Authorized Buyer
OTIS OIL BURNER CORP.
PETER OTIS Prs.
f

'

'

'

(Stamped on face)
Richmond, Va.

Jan. 4, 1926
"

(Endorsed)
Otis Oil Burner Corp.,
By Peter Otis, Pres.
A. Coopersmith
Collateral Account

Protested for non payment A. L. Archer Notary Public
Charges 1.22.

page 26 [ By Mr. Chumbley:
Q. How much did you pay for them?
. A. Eleven Thousand and some odd doUars, I have got the
check here.

Q. just refresh your memory by looking at the check.
A. (Examining check )Yes, sir, $11,343.75.
Q. Mr. Coopersmith, I have here two trade acceptances or

papers drawn by the Otis Oil Burner Corp. on September
2, 1925, on W. F. Mahoney, Richmond, Va., and accepted by
W. P. Mahoney, Richmond, September 2, 1925 payable
through Planters National Bank one for the sum of $20G..OO
and one for the sum of $287.50, protested for non-payment

on December 1,1925, and December 31, 1925, respectively. I
show these papers to you and ask you if you own those pa
pers?
A. Yes, sir.

Q. Where did you get them?
A. At the same place and the same time.
Mr. "White: What is the same place?
Witness: At Mr. FrankePs office.

By Mr. Chumbley:
Q. How were they paid for?

A. Ooopersmitli v. W. F. Mahoney.
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A. By the same check.
Q. How much was the check for ?
A. $11,343.75.

Note: Said acceptances are here exhibited to the jury and
introduced in evidence as follows:
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No. 2

TRADE ACCEPTANCE

$200.00

New York, N. Y. 9-2-1925
To W. F. Mahoney
P. 0. Richmond, Va.

Ninety Days after date pay to the order of ourselves at
New York, N. Y., the sum of Two Hundred Dollars.

The obligation of the acceptor hereof arises out of the pur
chase of goods from the drawer.

Accepted at Richmond, on 9-2-1925
Payable thru Planters National Bank
Firm

By W. F. Mahoney Dec 1
44666 Authorized Buyer

OTIS OIL BURNER CORP., . V
PETER OTIS Pres.

(Endorsed)

Otis Oil Burner Corp.,
I

By Peter Otis Pres.

i

A Coopersmith
Collateral Account

(Stamped on face)
Richmond, Va.
Dec. 1, 1925.
Protested for nonpayment
A. L. Archer

Notary Public
Charges $1.32

; •

1

(In pencil on face)

Payment stopped
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No. 3

TRADE ACCEPTANCE

$287.50

New York N. Y. 9-2-1925

To W. F. Mahoney
P. 0. Richmond, Va.

One Hundred and Twenty Days after date pay to the order
of ourselves at New York, N. Y., the sum of Two Hundred
and Eighty-seven and 50-100 Dollars.

The obligation of the acceptor hereof arises out of the pur
chase of goods from the drawer.
Accepted at Richmond on 9-2-1925.
Payable thru Planters National Bank
Firm

By W. F. Mahoney
45210 Authorized Buyer Dec. 31

OTIS OIL BURNER CORP.,
PETER OTIS Pres.

;

(Endorsed)
Otis Oil Burner Corp.,
Peter Otis, Pres.

A. Coopersmith
Collateral Account

(Stamped on face)
Richmond, Va.
Dec. 31, 1925
Protested for nonpayment

A. L. Archer Notary Public
Charges $1.22

Payment stopped

page 28 [ By Mr. Chumbley:
Q. Did you present or have presented the trade
acceptances which have just been introduced in evidence to
the acceptors for payment?

A. My Bank did it, the Chatham Phenix National Bank did
it.

Q. Were they returned to you protested?
A. Yes, sir.

Q. Were they charged to your account by the Chatham
Phenix National Bank?

A. Yes, sir.

_

DEPOSITED IN

The Bankof SouthsideVirginm
STONY CREEK, VA.

BY_
.19.

In racetvina Items for deposit or collection, this Bankacts only as depositor's

collecting agent and assun\es no responsibility beyond the exercise of due care. All

It^ are credited subiect to final payment in cash or solvent credits. Tltls Bank
will not be liable for default or negligence of Its duly selected correspondents nor for
osses In transit, and each correspondent iK> selected shall not be liable except for
ts own negligence. This Bank or Its correspondents may send Items, directly or

indir^ly, to any bankIncluding the payor, and accept its draftor credit as condi

tional payment In lleu.of cash: it may charge back any item at any time before final
payment, whether returned or not, also any item drawn on this Bank not good at close
of busineu on day deposited.
DOLLARS

CURRFMnV

S l l VFR
CHECKS AS FOLLOWS

Total $
SEE THAT ALL CHECKS AND

CENTS
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Q. Have any of them been paid, or has any payment been
made on them?

A. No, sir,

'

Q. You still own them?
A. Yes, sir.

Q. How much do you claim that the defendants in this case
are due you?

A. $487.50 each, except notary*s fee which I don't know
how much it is, which were charged to me by my bank, about
$2.50.

Q. You mean, do you not, and protest fees in addition?
A. In addition.

Q. Do the instruments themselves show how much the pro
test fees were?

A. One is $1.23, another one $1.22, another one $1.22, and
another $1.32; that is the four.
Q. Mr. Coopersmith, please state the total amount that
you claim is due yo you by Mr. E. W. Rudd.

A.
Q.
A.
Q.
been

$489.94; that is, including the protest fee.
How much is due and owing to you by Mr. Mahoneyf
About the same thing $490.04.
None of the sums that you have just mentioned have
paid, have they?

A. No, sir.
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CROSS EXAMINATION,

By Mr. "White:

Q. Mr. Coopersmith, you say that you are connected with
the Corrugated Paper Products Company of New York?
A. Yes, sir.

Q. And that is your only business ?
A. Not my only business.
Q. "Why Imvwt you told about your other business?
A. I do an investment business.

Q. You do discounting of investments, do you?
A. I mean the discounting of investments.
Q. Do you call those investments?
A. Yes, sir.

Q. Why didn't you tell the jury about that when you were
tolling your business?

A. I„w^s not asked. I will tell you anything I am asked,
Q. md your lawyer know that?
A. What?

Q. That you are an investor.
A. He didn't ask me.

Q. If he didn't ask you that, why did you take pains to tell
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about the corrugated paper business and leave the other un
said?

A. Well, this is my business.
Q. What business?
A. The corrugated paper business.

Q. How long have you been doing an investing business?
A. Once in a while I buy bonds.
Q. Who is the Otis Oil Burner Corporation?
A. I never knew them in my life.
Q. Who brought them to your attention?
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A. Mr. Frankel, the public accountant.

Q. Who is he?
A. A public accountant for thirty years.
Q. In his business going around bringing people like this
to you?

A. He met me in a restaurant once; Mr. Frankel met me in
a restaurant once and told me he had good paper to buy if I
have any money to invest, and he got me together with those
people, showed me this paper. I written to the firm that the
paper was payable to, to give me some information about the
makers of this paper. I got letters from the bank right here,
they answered me they were absolutely o. k. After this in
vestigation I sent Mr. Frankel, public accountant, to investi
gate their books, and if you want the statement I have got
the statement here, that they were a solid concern, and I also
have written to some people here near Richmond for informa
tion about them, and also got answers telling me that they
had been dealing with them many, many years, two or three
of them. After all this investigation I thought it was abso
lutely wonderful paper, and then I bought it.
Q. You were making an investigation?
A. Yes, sir.
Q. Whom were you investigating, the Otis Oil Burner Cor
poration or the defendants?
A. Yes, sir, I investigated the defendants first, to know if
the paper was worth while to buy it. After I had informa
tion about the makers of the paper, then I sent Mr. Frankel
to the Oil Burning Company's ofiBce to investigate their books.
He brought me a statement that their assets were much above
their liabilities, and then I bought this paper.
Q. Wlien did he bring you that paper?
A. About the 26th or before the 30th of September.
Q. What is the date of it?
A. As of August 31st.
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Q. Do you know the date when he brought the
paper you are talking about?

A. Coopersmith v. W. F. Mahoney.

33

A. The date he brought me the paper was a few days be
fore September .. some time before September 30th, be
tween the 10th and the 30th of September.
Q. This man who met you in the restuarant is the man
that brought you the paper, is it?
A. The man that gave me the introduction.
Q. He is the man that met you in the restaurant?
A. He is the man that brought me the statement.
Q. Who is he?

A. He is a public accountant.
Q. Mr. Frankel.
A. Yes.

Q. Did you ever go to the Oil Burning Company ^s office?
A. No.

Q. You relied on what the man in the restaurant told you,
did you?

A. Mr. Frankel went and told me he raked over everything,
and verified their accountant's statement.

Q. You were buying on the responsibility of the Otis Oil
Burning Company, were you?
A. No, sir, I bought paper that was very good.
Q. Didn't you have any contract with them?
A. With whom?

Q. The Otis Oil Burning Company?
A. No, sir.

Q. What were you investigating them for?
A. Simply to know how they stand, how they sold their
merchandise whether at a profit.

Q. Who talked to the Otis Oil Burning Company peopled
. A. Mr. Frankel. At Mr. Frankel's office I spoke to Mr.
Otis, the president of the corporation, and also
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information they were making good profits.
Q. You knew Mr. Ainsworth, didn't you?
A. I never knew him before.

Q. You knew him afterwards, did you?
A. Yes, sir.
Q. Is he a fine man?
A. Not a man I would associate with.

Q. Were you buying paper from people that you would not
associate with?
A. Not what I know of him now.

Q. Did you ever write to Mr. Mahoney?
A. No, sir.
Q. Why didn't you?

A. I read the rating of Dun's Agency on him; I read tha
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report some time ago. Some business people in Richmond

that they do business with, they think very highly of him.
Q. Let's have that check.
A. Yes,, sir.

Note: Witness here produces a check.
By Mr. White:

Q. Is Mr. Otis a man that you would associate with?

A. I know as much about him as you do, I am sorry to
say.

Q. Is that all you know about hmi?
A. I wish I had never known him. I never knowed such
people before.

Q. Whom did you give this check to?
A. To them two, Mr. Otis and Mr. Ainsworth. Mr. Frankel
made it out.

Q. What did you get for it and why did you give it?

A. A lot of papers.

Q. What kind of papers?

page 33 ]•

A. The same kind of papers as this of other
persons.

Q. You are suing a man in Eoanoke, Va., aren't you?
A. Yes, sir, because I bought his paper. I wish I never had
his paper.

Q. Do you claim that you got all of that paper at one
time?

A. All of that paper was bought at one time, yes, sir.
Q. And you got it for this check?
A. For that check.

Q. How much paper did you get?
A. I don't know; I can't tell you exactly what it was.
Note: Said check is here exhibited to the Jury and in
troduced in evidence as follows:

No. 1559

New York, Septr. 30th 1925 C
THE CAPITOL NATIONAL BANK
Of New York

Canal Street OflSce
Canal & Orchard Streets

1-326
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Pay
<D

To The

Order of The Otis Oil Burner Corporation
Eleven Thousand three hundred & forty three 75-100
Dollars

$11,343.75-100

Safe Deposit Vaults
A. COOPERSMITH.

(Stamped on face)
Certified

Payable at the National Bank of Commerce Through New
Vork Clearing House Sep 30, 1925
The Capitol National Bank
Canal Street Office

Fred J. Wright
(Endorsed)

Otis Oil Burner Corp
B, M. Ainsworth

Gen. Mgr.
(Stamped on back)

Pay to the order of The Chase Nat'l Bank New York
Harriman Nat'l Bank New York

H. B. Fonda, Cashier
Sept. 30, 192

Eeceived payment through the New York Clearing House.
(Stamped on back)

Received payment Through New York .Clearingi House
Sep 30 1925
No. 74

New York City
The Chase National Bank

page 34 J- By Mr. "White: .
Q. Do you mean to say you cannot tell the jury
how much paper you got?
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A. Yes, I can tell.
Q. How much did you get?
A. I can't tell you exactly.

,
-

Q. Approximately how much did you get?
A. (Producing a paper) Here is all the names.
Q. How much is it ?

A. $15,125.00; twenty-two

accounts, twenty-two times

$687.50; about forty per cent have been paid.

Q. If I have figured it out correctly, twenty-two times

$687.00 would be $13,018.00?
A. Whatever it is.

Q. And you tell the jury that you gave $11,343.75 for that
much paper, do you?
A. Yes, sir.

Q. What else did you get?

A. Nothing else. I think you are wrong in your figures.
Q. How much did you get? $15,000.00 worth?
A. Yes, sir.

Q. How much time elapsed between the time you saw the
man in the restaurant and the time you gave this check?

A. Oh, about a couple of weeks, after I had all the informa

tion.

Q. How did you get the information and the names of those
people? How did you get Mr. Mahoney's name?
A. I got the trade acceptances.

Q. I know, but you didn't get the trade acceptances until

after you gave the check.
A. I don't understand you.

A. Yes, you do.

Note: Remark of counsel objected to, objection sustained,
and qiiestion read to witness.
A. No, sir, I did not.
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By Mr. White:
Q. Now how did you get Mr. Mahoney's name?
A. Why, the trade acceptances.

Q. But you got the trade acceptances when you gave the
check.

A. Yes, sir. I had seen them before, looked over them
before. I did not get them until I gave the check. I seen
them in the office of Mr. Frankel.

Q. Did you know Mr. Rudd?
A. I never did.

Q. You never saw him in your life?
A. Never in my life.

A. Coopersmith v. W. F. Mahoney.
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,Q. And you never heard of him?
A. No, sir.

Q. And you got his paper at the same time that you got

Mr. Mahoney's, did you?
A. Yes, sir, I got them both at the same time.
Q. What day was that?
A. The 30th of September.

Q. What did you do mth them when you got them?
A. I put them in my bank, The Chatham Phenix National
Bank.

Q. When did you put them in your bank?
A. Few days later, in October, the first week in October.

I have got a statement here, if you don't mind, of the time I
put them in the bank. (Examining a paper) On the 7th of
October I discounted them at the bank.

Q. You said that you made an investigation of the Otis Oil
Burner Corporation, did you?
A. As far as finances were concerned.

Q. Did you find what they were dealing in?
A. Yes, in oil burners.

Q. And you said your investigation showed they were sol
vent, didn't you?
A. Yes, sir, they were solvent.
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Q. Who showed you that?
A. Mr. Frankel, puwlic accountant.

The pub

lic accountant working for them turned his statement over
to Mr. Frankel and he verified it.

Q. Why didn't you write to Mr. Eudd ?
A. I couldn't get information from the makers as well as

I could from the agency. That's the way I do business.

Q. What was the first time when you met anybody from the

Otis Oil Burner Corporation?
A. That was a couple of weeks—between the 15th and the
30th.

Q. Between the 15th and the 30th?

A. Yes, or the 10th and the 30th, I don't remember the

date because it was probably a couple of weeks before I got
all the information.

Q. That was the first time you ever heard of them, was it?
A. Yes, sir, the first time I ever heard of them in my life.
Q. Well, you didn't know anything about anybody down
there, did you?
A. No, sir. I never did.

Q. How did tliey give you this paper?

A. Through Mr. Frankel who I had known for a long time.
Q. He brought it to you?
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A. He didn't bring it to me. He told me lie had this jjaper and he made the appointment for me to meet these gen
tlemen at his office, and I went there and they told me all about
their business, what they were doing.

Q. They told you all about their business, did they?
A. That they sold these burners and were making lots of
money, and they wished to sell this so as to make more for
the same money.

Q. Did they then turn these over to you?
A. Not then. They gave me the names.

Q. Who gave them to you, if anybody did?
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A. Mr. Ainsworth, Mr. Otis and Mr. Frankel,

were all sitting together. Some of them I didn't

accept, I objected. They had about twenty-five or twenty-

six of them; I selected those that were all right because of
their rating and turned the others back.
Q. Have you sued the Otis Oil Burner Corporation?
A. Never.

Q. Why?

A. What's the use of my suing them?

Q. They had the paper, didn't they?
A. I bought it from them.

Q. And they got your money?
A. They got my money.

Q. Mr. Rudd didn't get your money, did he?
A. I don't think so?

Q. You didn't give him any, did you?
A. No, sir.

Q. Did you ever write to Mr. Rudd?
A. I never did, sir.

Q. Did you ever write to Mr. Mahoney?
A. I never did, sir.

Q. Look at those papers. They were sent down here by
tlie Otis Oil Buniing Corporation for collection, were they
not?

A. (Examining) I don't know that they sent them.
Q. Pass those over to the jury. What date is that paper?
Some time in November or December?
A. I don't know.

Mr. Chumbley: If Your Honor please, I object to the in
troduction of those papers. I thought counsel for the defend
ants was going to proceed to the investigation of where the
papers came from. They are protest notices, and from the

one question that has been asked the witness the inference
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could certainly be drawn by me and by the jury
page 38 \ that they were sent out by the Otis Oil Burner Cor
poration. Those notices were sent out by the
bank. Now if he is trying to show by inference that those
things were sent down here by the Otis Oil Burner Corpo
ration, I object to it.

The Court: You cannot introduce them by this witness be
cause he doesn't know anything about them.

Mr. Wliite: The witness is undertaking to collect protest

fees. He says he sent those papers down here.
The Court: I did not so understand him. Did you send the
notices down here?

Witness: No, sir.

Mr. White: I don't mean those papers, but he says he sent
the acceptance here, and that is the notice of protest of them.
The Court: You cannot introduce those papers by a wit
ness who does not Imow anytliing about them.
By Mr. White:

Q. Mr. Coopersmith, where is the Otis Oil Burner Corpo
ration now?

A. They are in bankruptcy.
Q. Do you knoAv Mr. Ainsworth's signature?
A. Yes, I do.

Q. That is his signature on the back of the check, is it?
A. (Examining check) I think so.
Q. Did you bu^ this paper individually, or not ?
A. Individually.

Q. Do you claim it is your paper?
A. Yes,, sir.

Mr. White: If Your Honor please, I want to introduce this
letter which has been signed by the same man who endorsed
that check,, and that letter says that he did not sell them to
Mr. Coopersmith, but to a finance company.
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Mr. Chumbley: If Your Honor please, I object

to that statement. The letter does not say that
he did not sell them to Mr. Coopersmith.
The Court: Let me hear your' position again.
Mr. White: The same person that he says endorsed the
check, from whom he said he got the acceptances, Mr. Ainsworth, writes in that letter, if I read it correctly, that the
notes had been sold to a finance company.
The Court: Do you want to introduce it to prove that fact?
Mr. Wliite: I think that is a fact that the jury have a right
to know for what it is worth.
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The Court: This is a transaction between two other parties.

I rule that the latter is not evidence.

Mr. Ainsworth would

be a competent witness to testify, but a letter he writes to your
client is not competent evidence.
Mr. White: Then I offer this other letter to Mr. Mahoney.
Mr. Chumbley: Same objection.
Mr. White: Your Honor, it is just a common sense propo

sition, I submit to you. If we did not have the same signa
ture and the same person, I do not think this would be admis
sible and we would have to prove it by evidence otherwise.
But this is just an investigation, if Your Honor please, where
there is fraud, and in such cases the Courts are right broad
in letting evidence come in.
The Court: Any evidence tending to show fraud, but it
must be introduced in the proper way.
Mr. White: We think this man has committed
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The Court: You can argue that before the jury;
and this man Ainsworth, if he were on the stand, would be
allowed to testify, but this letter is not evidence.
Mr. White: This is a very vital matter. Here is my point.
If I did not have Mr. Ainsworth's signature on the check
which the witness claims he gave for these notes, I would not

be debating it with Your Honor. But when we have Ains
worth on the check and the same Ainsworth on the letter,
then I insist that the latter should go to tije jury in a case of
this kind for what it is worth, no matter whom he made the
statement to.

Note: The jury having retired, counsel examined the wit
ness as follows:

Mr. White: Look at the letter dated October 24, 1925, ad
dressed to E. W. Rudd, No. 9 South Belmont Ave., Rich
mond, and state if that is not the signature of Ainsworth,
the man whom you have been talking about?
Witness: I would like to look at the check. (Comparing
signature to letter with endorsement on check) I am not an
expert, but I think it looks like it; I don't know. But I can
say a word in this respect. Your Honor, in reference to the
finance company I receive some letters to A. Coopersmith
Finance Company.
Mr. White: Look at the letter dated December 17, 1925,
addressed to W. F. Mahoney and signed B. M. Ainsworth
and state if that is not the same signature as is on the check.
Witness: A little like it.

A. Coopersmitli v. W. F. Malioney.
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Mr. White: Would you saj^it was the same?

Witness: It looks a little like. I can't say it is

the same.

Mr. White: I now offer these two letters, which the Court
excludes, to which ruling we except.
Said letters so excluded read as follows:

Otis Oil Burner Corp.
Longacre Building,
New York City,
New York.

October 24, 1925.

Mr. E. W. Eudd,
9 South Belmont Ave.,
Richmond, Va.

Dear Mr. Rudd:

...

We have your letter of October 21st.

We beg to correct your erroneous impresion that there is a
note due for $200.

The facts are that the trade acceptances which you tendered
to us m payment of the merchandise which you purchased
according to contract, were sold to a a finance company in the
course of our business and that the first trade acceptance
due in 60 days for $200.00 has been sent to your bank for col
lection.

There has been no undue delay in the shipment of your
merchandise. We are quite sure that following the necessary
procedure should result in satisfying results to you this sea
son.

The matter of the trade acceptances, howevet, is out of our
hands; as before stated, we have sold these to a finance com

pany for value and before maturity and that they are the
holders in due course and will look to you for payment of
.their acceptances when due.
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Yours very truly,
OTIS OIL BURNER CORPORATION,
B. M. AINSWORTH,

BMA:R

General Manager

!
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Otis Oil Burner Corp.
Longacre Building,
New York City,
New York.

Dec. 17, 1925.
Mr. W. F. Mahoney,
523 E. Main Street

Eichmond, Va.
Dear Mr. Malioney;

We fail to comprehend your letter of December 8th, in
which you ask us to mail you a checkfor $200.00.
You have paid for your merchandise in the form of three
trade acceptances, which in the course of our business we
have sold to a finance company for value, and they as third
party holder must be paid. We presume this is what you
have" reference to. With seasonal greetings, we are
Yours very truly,
OTIS OIL BUENER COEP.,
B. M. AINESWOETH,

BMA: E

General Manager

E

Diet, but not read

Note: .The Jury then returns.

By Mr. White:

'Q. How old are you, Mr. Coopersmith?
A, Sixty-two years.

Q. How long have you been in business?

A. Eight years in the corrugated paper busi-
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Q. How long have you been doing this invest
ment business of buying or dealing in notes ?
A. Oh, the last few years.
Q. The last two or three years?
A. The last two or three or four years.

Q. Did anybody ever come to see you from the Plumbers
Trade Journal of New York about this matter?

Mr. Chumbley.: If Your Honor please, I object to that as
irrelevant.

The Court: That question can be answered.
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A. None that I remember of.

By Mr. White:
Q. Do you mean that you don't remember it, or that they
did not come to see you?
A. I don't think so.

Q. Did you ever see one of these burners?
A. I never did.

Q. You were investigating the company and didn't even
see what they were doing, is that right?
A. No, sir, only the financial part I was investigating.
Q. What did you ilivestigate about how they got this pa
per?

A. The paper speaks for itself.
Q. I didn't ask you that. What did you investigate about
how they got the paper?
A. I have seen the card that they sold eight to each one,
which I have seen a card signed by—^they were given an
opportunity to demonstrate the machine, and there was a card
signed that everything was satisfactory. I have seen that
card.

Q. What was the shape of these trade acceptances when
they came into your possession?
A. The shape they are now.
Q. Just like they are now?
page 44 )•
A. Yes, sir.
Q. You have never seen anybody write anything
on the face of them?

A. No, sir.
Q. Nor on the back of them?
A. The back of them, sure. They had to endorse their
name, the Otis Oil Burner Corporation name.
Q. Didn't I ask you what shape the paper was in when it
came to you, and you said the same shape it is now?
A. It depends upon what you mean by shape. I can't un
derstand shape; we don't imderstand each other.
Q. Do you know what day you got that piece of paper?
A. On the SOth I accepted them.

Q. What day did they come into your hands, if they ever
did?

A. Some few days before.

Q.
fore
A.
Q.

Do you mean that they turned the paper over to you be
you paid for it?
No, no.
Didn't you say.so?
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A. No, I never said so. They turned the paper over to me
on the 30th of September, the day I received the paper.

Q. Tell the jury exactly what was on that paper when you
got it.
.....
A. This writing was not there (indicating), this here writ

ing (protest) wasn't there, and this here st^p wasn't there.

Everything else was on it with the exception of this name.
Then he signed it, ''Otis Oil Burner Corp. by Peter Otis,
Pres."; he signed that in my presence. Everything else was
on there.

Q. What authority did he have to sign it?
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Mr. Chumbley: If Your Honor please, I object.

A. He was the president.
By Mr. White;

Q. Is that all? How do you know he was president?
A. Mr. Frankel gave me that information.
Q. You have got that right, have you?
A. Yes, sir. I got a resolution to that effect.
Q. You said that there was not anything on that note when
you went down to his office and got it?
A. Not on the back of the note.

Q. Did the same man put the rubber stamp on the back?
A. The rubber stamp and the signature wasn't on there.
Q. And he signed their name on it?
A. Peter Otis, President.

Q. Is that all you know that he was president?
A. Mr. Frankel told me and I got a resolution he was presi
dent.

Q. Did you get a certified copy of the charter?
A. No, sir.

Mr. Chumbley: If Your Honor please, I object. He lets
the witness say what he wants him to say and don't let him
say what he does not want.
Mr. White: I asked him specificallly what was on that note

when he got it and he says it was a perfect blank on the back.
It is up to him to prove that the man who gave it to him, if
he did give it to him, had to endorse it.
The Court: You can ask him what authority he had, if he
knows.

By Mr. White:

Q. You say that you know nothing about the man whose

A. Ooopersmith v. W. F. Malioney.
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name is on the back except that he told you he was
page 46 [ president?
A. No, I have seen a resolution.

Q.
A.
Q.
A.

Who was there that day?
Mr. Otis, Mr. Ainesworth and Mr. Frankel.
Where is his authority to endorse it?
They showed me a resolution.

i

Mr. White: I call for it.

Mr. Chumbley: If Your Honor please, I object to that. My
client does not have to show the authority of Mr. Otis who
signed as president of the Otis Oil Burner Corporation.
The Court: Have you a copy of it with you?
Witness: Not with me.

The Court: Have you the resolution of the Otis Oil Bur
ner Corporation?

Witness: I have got it, not with me.
By Mr. White:

Q. You knew that you were coming down here on this case,
didn't you?
A. Yes, sir.

Q. And you say the resolution is in existence?
A.
' Q.
A.
Q.

Yes, sir.
Where is it?

In my office.
Who signed the resolution?

A. The same people.
Q. Why is it in your office ?

A. They gave me all the papers and they gave me this too.
Q. Do you know Mr. Hulseman?

A. The only ones I know of them is Mr. Ainesworth and
Mr. Otis.
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Q. Is this a corporation?

A. A corporation, yes, sir.
Q. Do you know where you can find these two

men?

A. No, sir.

Q. They have skipped out, have they?

A. No, I have got Mr. Otis' address.
Q. What is his address?
A. I haven't got it with me.
Q. Where is Mr. Ainesworth?
A. I don't know.

Q. When did you see him last?
A. Oh, that was in November.

1
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Q. Do you know that your dealings or your alleged, deal
ings with this company were investigated by the National
Trade Extension Bureau of Evansville, Indiana?
A. No, sir.

Mr. Chumbley: If Your Honor please, I object.
The Court: He has answered it ''No*'.

By Mr. 'Chumbley:

Q. Mr. Coopersmith, when you gave your check for eleven

thousand and odd dollars for these trade acceptances worth
on their face fifteen odd thousand dollars, and the trade ac

ceptances were turned over to you as your property, did they
bear the endorsement of the Otis Oil Burner Corporation?
A. Yes, sir.

Mr. White: If Your Honor please, I object. I specifically
asked the witness what was on the back of that note, and he
said it was blank. Now if he wants to impeach him and wants
to make him say exactly the contrary, all right; but he cannot
take both sides.

The Court: I think he said it was endorsed be-
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*Mr. White: Note an exception.
By Mr. Chumbley:

Q. Now, it appears from these trade acceptances that they
were endorsed by Peter Otis?
A. Yes, sir.

Q. Now, when you were contemplating buying these trade
acceptances and dealing with these gentlemen or parties be
fore you purchased this paper, did you deal with Mr. Otis and
some party?

Mr. White: If Your Honor please, I object.

A. Yes, sir, and Mr. Ainesworth together; Mr. Otis, the
President, and Mr. Ainesworth, the General Manager.
Q. Who was the party who acted as broker for you?
A. Mr. Frankel, the public accountant.

Q. Did you have any reason to believe that either Mr. Otis
or Mr. Ainesworth were not l^ona fide and proper officers of
the Otis Oil Burner Corporation?
Mr. White: If Your Honor please, I object. He asked him
he had reason to believe that he was not an officer. One who

A. Coopersmith v. W. F. Malioney.

47

deals with an officer of a corporation deals at his peril. If
he went into that office and this paper was blank on the back
and that man signed across the top of it, he has got to prove
that the man had actual authority to do it.
The Court: The objection is overruled.
Mr. White: Exception is noted.
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A. I have no reason to believe anything else
except they were officers. If I would, I would

never be here in this Court.

By Mr. Chumbley:

Q. None of these trade acceptances were purchased by you,
were they, until you had made a financial investigation of
the parties?
A. Absolutely.

Q. And did you testify that you turned down a number of
them which were offered?

A. Yes, sir, I did.

Q. Do you know whether others of these trade acceptances
were
A.
Q.
A.

purchased by companies and individuals of New York?
Yes, sir, I do know it.
How long have you known Mr. Frankel?
Oh, about fifteen years.

Q. Had you ever had any business dealings with him be
fore?

A. No, sir.

Q. You have said that he weis a certified public accountant?
A. Yes, sir.
Q. Did he make an investigation of the Otis Oil Burner
Corporation for you?

The Court: Mr. Chumbley, I think that has been gone into
before.

Mr. Chumbley: I am only doing it for one purpose, Your
Honor.

By Mr. Chumbley:
Q. Was that investigation made at your instance and re
quest, for a consideration?
A. Yes, sir.
Q. Wliat did you pay Mr. Frankel?
A. $100.00.
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Mr. White: If Your Honor please, I object to
that.

Where is his bill?
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Mr. Chumbley: His ebeck was made to Mr. Frankeh
Mr. White: I object.
The Court: The objection is overruled.

A. Yes, sir, this is the check.
By Mr. Chumbley:

Q. And that was to pay Mr. Frankel for his investigation
of the Otis Oil Burner Corporation t
A. Yes, sir.

Note: Said check is here exhibited to the Jury and Intro
duced in evidence, as follows:

New York Octr. 7th, 1925.
.

E. No. 4174

The Chatham Phenix National Bank

1.—30

of the City of New York
Fifth Avenue and 18th Street

Pay to the order of J. Frankel
One Hundred no/100

$100.00
Dollars
A. COOPERSMITH.

(Endorsed)
J. Frankel

(Stamped on back)

Pay to the order of Federal Reserve Bank of New York
Prior endorsements guaranteed
'1-292

Central Mercantile Bank
Oct. 8 1925

1-292

Received payment
through
New York Clearing House
All prior endorsements guaranteed
Federal Reserve Bank of New York.
'' f
.

I.
.

'

By Mr. Chumbley:
Q. And was his report satisfactory?
A. I got a report that it was satisfactory.
Q. And the replies to your inquiries were satisfactory?
A. Yes, sir.

^

^
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Witness was then excused.

Mr. Chumbley: Plaintiff rests.

page 51 !- EVIDENCE FOR THE DEFENDANTS.
Mr. White: I will call Mr. Frankel.

JUSTUS FRANKEL,
was duly sworn and testified as follows:
DIRECT EXAMINATION.

By Mr. White:

Q. State your name, age, residence and occupation?
A. My name is Justus Frankel, I am 63 years old.
Q. What is your business?

A. Public Accountant, I have practiced it 30 years.
Q. Are you a friend of Mr. Coopersmith?
A. I have known Mr. Coopersmith 15 years.
Q. Are you friends ?

A. I would not say friends in a social way.
Q.
A.
Q.
A.
Q.

What did you come to Richmond for?
On the request of Mr. Coopersmith.
For what purpose?
To testify in this case.
And he did not call you?

The Court: It is evidence that he did not call him.
•

By Mr. White:
. Q. Do you know Mr. Peter Otis?
A. Yes, sir.
Q. Where is he now?
A. I don't know.

Q. When did you get acquainted with him?
A. Some time in the month of August, 1925.
Q. Where did you meet him?

page 52 }•

A. I met him in my office.

Q. How did he happen to be there?
A. He came there at the request of Mr. Louis Robert
Korn.

Q. When did you see him after that?
A. Three or four days after that.
Q. What is his business?

A. Selling trade acceptances.
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Q. The second time you sawhim, his business was what?
A. He came to see me with regard to the disposition of

trade acceptances.

Q. And you uever knew him?
A. I never knew him.

Q. How did he come there?

A. He was brought there by Mr. Korn, an office associate

of mine.

Q. Why did he bring him there?
A. He had some trade acceptances to sell. Mr. Korn, on
account of my large acquaintance with people who had money

for investments, asked me to see what I could do for him. I
didn't mean Mr. Otis, I meant Mr. Ainesworth.
Q. You met Ainesworth first?

A. No, I met Otis first and Ainesworth the next day.
Q. Your business is not dealing in paper, is it?
A. No.

Q. And they came back to see you?
A. "Ygs

Q. Can you fix the time in August that they came to see
you?

A. About the 15th of August, I won't say the exaci date.
Q. When did you see them the second time?
A. A few days after that.
Q. What did you do?

A. I investigated to see what they had for sale.
Q. Did you investigate of your own accord?
page 53 [•

A. Yes, sir.

Q. Not at the request of anybody, but of your

own accord?

A. My own accord.

Q. Were you satisfied with your investigation?

A. Yes, sir.

Q. What did you do? -

A. I telephoned to a friend of mine who is a broker.
Q. Who?
A. Harry Nathan.

Q. When did you telephone him?
A. In August.

,

.

.

«

Q. How long did it take you to make the investigation?

A. One day.

Q. Where did you make it?
A. At the office of the Otis Oil Burner Corporation.

Q. What investigation did you make?
A. I verified the statements prepared by the certified pub-
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lie accountant who worked for the Otis Oil Burner Corpo
ration.

Q. Do you mean to say that as a public accountant you ac
cept a statement of somebody else?
A. I verified it.

Q. By what?
A. By their books.

Q.
A.
Q.
A.

And that was the extent of your investigation, was it?
For that moment, yes, sir.
What else did you do?
Telephoned Mr. Nathan, who came up to see me. I in

troduced him to Mr. Ainesworth and Nathan and Ainesworth

went off and negotiated some of that paper for Mr. Aines
worth.

Q. Do you know who he negotiated it with?

A. B. E. .Fachur and Company, of Washington Street, I
think, I don't know tbe number.

Q. Did that impress you as being a business
pnge 54 )• transaction?
A. Yes.

Q. It did?
A. Yes.

Q. An absolutely h.ona fide transaction?
A. An absolutely hona fide transaction.
Q. What do you consider a hona fide transaction?
A. A hona fide transaction is I sell a man a bill of goods
and get for it in payment a check or trade acceptance; I call
that a hona fide transaction.
Q. Did you see these acceptances?
A. Yes, sir.
Q. Mr. Rudd's?
,
A. Yes, sir.
Q. And Mr. Mahoney's?
A. Yes, sir.
Q. When did you say Nathan sold it?
A. Sometime in August.
Q. When did you see Mr. Rudd's and Mr. Mahoney's pa
per?

A. That was an entirely different time, when Mr. Coopersmith bought the acceptances, at which time I prepared a
schedule of the acceptances.
Q. And he was dealing with Mr. Ainesworth?
A. Yes, sir.
Q. At your office?
A. My office.
Q. Were you and Mr. Ainesworth present?
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A. Yes, sir.
Q. Who else was present?

.

*

A. CoOpersmith, Korn, Ainesworth and myself.
Q. And that is all?
A. Yes, sir.

page 55 }•

Juror: You said that you examined the Otis Oil

Burner Company. Was that for yourself or for

Mr. Coopersmith?

Witness: Both for myself and for Mr. Coopersmith.
By Mr. White:

Q. And this paper was turned over to him at your office?

A. Yes, sir.

Q. You saw it passed, did you?
A. Yes, each individual piece of paper.
Q. Was a check given for it?

.

•

A. Yes, sir.
Q. For how much?

A. Seventy-five per cent of the gross acceptances.
Q. To whom was it given?
A. Mr. Ainesworth.

Q. Was Mr. Ainesworth the man that gave acceptances
to Mr. Coopersmith?
A. Yes, sir.

Q. Was the paper in this con(^tion when it was turned over
to Mr. Coopersmith? I don't rtiean ''Payment Stopped'' and
the marks put on by the bank.

A^ The paper was in the same condition except the stamps
of the baiJi and except the Coopersmith endorsement.

Q. All of the endorsements were on there except the Coop

ersmith endorsement?

A. Yes.

CROSS EXAMINATION.

By Mr. Chumbley:

"Q. Did you see the check for seventy-five per cent?

1

A. I think it is in my handwriting?
Q. Is ihat the check?
A. (Examining) Yes, sir.

page 56 }•

The Court: Wliose check is in your handwrit
ing?

Witness: Mr. Coopersmith's check is in my handwriting,
made out for the amount that was paid Mr. Ainesworth.
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By Mr. Clnimbley:

Q. Were these trade acceptances, which were among the
twenty-two other batches, properly endorsed by the Otis Oil
Bnrnor Corporation?

Mr. White: If Your Honor please, we object. He says that
the paper was in identically the shape it is now, with all the
endorsements on the back of it when it was passed over to
Mr. Ooopersmith except Mr. Ooopersmith's endorsement.
The Court: What is the objection?

Mr. White: Pie is asked whether it is properly endorsed.
How does he Imow?

The Court: Do you object to it as calling for a legal con
clusion?

Mr. White: Yes, sir, and the paper speaks for itself.
The Court: I think the word ''properly*' should go out. I
will allow the question with ''properly" eliminated.
Mr. White: I except.
By Mr. Chumbly:
Q. Were those papers endorsed when the deal was closed
and the money paid by Mr. Ooopersmith to Mr. Ainesworth?
A. Yes, sir.
Q. Do you know, Mr. Frankel, whether or not there were
a number of other sales made of similar securities

page 57 [• to concerns or individuals in the City of New York
who buy and deal in securities of that nature?

Mr. White: If Your Honor please, I object. Are we trying
this case or some other case?

The Court: You are charging fraud, and you are allowed
a ^'eat deal of latitude in proving the circumstances. The
objection is overruled.

Mr. White: I except.
By Mr. Chumbly:

Q. Can you name any particular individuals or companies
who bought such trade acceptances?
!

Mr. White: Same exception.
A. Yes, sir.

By Mr. Chumbley:
Q. Please do so.
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The Court: I don^t think you can prove the special in

stances. You can prove the general fact.
By Mr. White:
Q. What did you get?
A. $100.00.

Q. For investigating and advising him, $100.00?
A. Yes, sir.
Q. What do you get for coming down here?
A. Just my expenses, that's all.
Q. Who is paying your expenses?
A.- Mr. Coopersmith.

page 58 }•

,

.

,
'
•

Witness was then excused.
W. F. MAHONEY,

was duly sworn and testified as follows:
DIRECT EXAMINATION.

By Mr. White:

Q. Mr. Mahoney, you are the defendant in this case, are
you?
A. Yes, sir.

Q. And you are one of the gentlemen who are being sued
by Mr. Coopersmith?
A. Yes, sir.

Q. Tell the jury how this paper happened to be obtained?
A. (Consulting his memoranda) Mr. M. W. Johnson, who
was representing the Otis Oil Burner Corporation, came to
see me on two occasions and talked to me about the agency
for this burner. On the first occasion I did nothing with it.
He went to Norfolk and returned and took the matter up

with me again, and the last time he said the system—^he gave
me an idea of the system, that he proposed to put on for the
sale of these burners, and the system was this: he said all
that he wanted was an established concern in Richmond that

had been in business here for some time to back this proposi
tion. He would back the sales with a fleet of seven salesman,

and it would net us a profit of forty per cent except where the
sales were made directly by his salesman, and they were to

receive ten per cent. He guaranteed not only the burner,
but he guaranteed the sale of these burners in sixty days, and
his contract so states.

He said that the sales of

page 59 J- these eight burners,—^he had nine, one was a
demonstrater—^that the sales would be made within
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the sixty days so that really we would have no money to put
lip at all. He also said, as it is said in the contract—

Mr. Chnmbley; May I interrupt just a moment? If Your

Honor please, the witness has testified, or I understood his
testimony to mean that there was a written contract. He is
going on to testify what the salesman said. I would like to
call for the production of the contract at this time. I thinTr
that is proper.

Mr. A^iite: It will be introduced.

Mr. Chumbley: I call for it at this time.

Mr. White: All right. (Produces contract.)
Mr. Chumbley: Now, if Your Honor please, I find that the
negotiation between these parties in the purchase of this
equipment was made under a written contract and trade ac

ceptances, of which the plaintiff, being a ho'iia fide purchaser,
had no knowledge except as to the trade acceptances. There

fore, I am going to object to the introduction of any evi
dence on the part of the defendants to this suit of the writ

ten contract, except such evidence as would go to prove that
the procurement of such contract and trade acceptances was
by fraud.
Mr. White: That is all I want to do.

The Court: That is the contract, Mr. Mahoney, isn't it?
Witness: That is the contract, yes, sir.
page 60 I By Mr. Wliite:
0. Go on and tell the jury and the Court what he
said to induce you to sign the contract?

A. In the first place, he said I would be the sole agent—
Mr. Chumbley: If Your Honor please, I object to that.
The contract says sales right, but it does not say sole sales
or exclusive right.
Witness: I am telling you what the salesman told me the
contract meant.

Mr. Chumbley: The contract speaks for itself.

The Court: The contract speaks for itself, but any rep

resentations of fact not promises, made in order to secure it
may be related by the witness.
Witness: May I not relate how he told me the sales would

be put on to induce me to buy the burners?

That is what

induced me to buy them, the manner he proposed to put the
sales on.

The Court: Was that something that would take place in
the future;
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Witness: No, sir; after I took the contract.
The Court: Mter your contract?

Witness: Oh, no; inducing me to take the contract he ex
plained to me what would be done hy his company.
The Court: Would it be done by the company after you
signed the contract?
Witness: Yes, sir.

The Court: Read the contract to the jury.
Witness: The contract says:

"Said Dealer agrees to allow a commission of 10% of
sales price to Company's salesman on sales made directly by
them, take up shipments promptly, re-order maclnnes as
needed, furnish list of names for mailing and adv^ertiing and
co-operate in promoting mutual interests. Compage 61 pany agrees, by special effort, to sell or cause to
sell, goods listed above within 60 days from date
hereof or will take back at price shown hereon at termination
of the period of this agency agreement, any of such goods
remaining unsold."
By Mr. White:

* Q. That much of it is written in the contract, is it?
A. Yes, sir.

. Q. What did he tell you to induce you to sign that contract?
The Court: What representations; no promises.
A. I think I stated the mode he proposed to put on as far
as salesmen were concerned.

The Court: That is not evidence.

Witness: Judge that induced me to buy the article. If he
had not told me that he proposed to put salesmen on, I would
not have bought it.
Mr. White: It is admissible to show that this man made

the statement to Mr. Mahoney that he was going to put seven
salesmen here to sell these burners?
The Court: No.

Mr. White: If Your Honor please, I would like to ask a
question to get it into the record.
The Court: The jury will please retire while the question
is being asked.
Note: Jury then retired.

A. Coopersmith v. "W. F. Mahoney.
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Mr. White: Now say, Mr. Mahoney, whether the

. man gave you his name?

Witness: Yes, M. W. Johnson.

Mr. White: Did he state whom he was representing?
Witness: Yes, the Otis Oil Burner Corporation of New
York.

Mr. White: Wliat did he represent to you that caused you
to sign this contract and give these acceptances?
Witness: It was the system that he said he had worked

in many cities, that he had neverundertaken in the south, and
the system was to put on a fleet of salesmen to sell the burn

ers quickly. In the first place, he said that they would cir
cularize any list we sent them; also send a demonstrator and

have it installed which they sent doAvn to do; and one of the
things he did say that caused me to buy his burner was that
the burner was approved by the underwriters. We found out

afterwards that it was not approved by the underwriters,
and Mr. Blumenthal, who came to connect this burner, knew
it was not approved by the underwriters.

The Court: So much of the foregoing answer as states the
system of sales that had been in use is admissible and may go
before the jury; also, the statement that Johnson said that
the burner had been approved by the National Board of Fire
Underwriters; but so much of the answer as undertakes to

give promises of Johnson as to what the company would do
in the future and which are not in the written con-

page 63 [ tract will be excluded from the jury.

By Mr. White: Can we show that he represented
that he would have seven salesman do\\m here to sell them?

The Court: No. That is a promise that is not in the agree
ment. The system that was in existence is an existing fact
and is admissible, but not what he would do.

By Mr. White: Mr. Mahoney, what representations did
Johnson make to you about putting salesmen in Richmond to
sell these burners?

Witness: It was in answer to a part of this contract; I
asked him what this meant, '' Company agrees, by special ef
fort, to sell or cause to sell goods listed above within 60 days
from date hereof"; I asked him to explain that to me. He

said they were sending out fleets of salesmen. I as^ed him
how many and he said seven. He said they sent a mechanic
to install them, and also said he would be on the ground.
Mr. White: When did he say the salesmen would be here?
Witness: Two weeks from the signing of the agreement.
Mr. White: And what were they going to do here?
Witness: Sell the burners by canvassing.
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Mr. White: What representation did he make to you about

your being the sole agent for the burner in Richmond?

Witness: He said that I would be the sole agent. When I

asked him that question in connection with the contract, he
said I would be the sole agent, that they would have only one
representative in each city, that they could not serve two peo

page 64 \

ple with a proposition like this.

Mr. White: Did Your Honor rule that he could

not make that statement?
The Court: Yes.

Mr. White: Did he tell you, Mr. Mahoney, in case you gave

the order, you would be the sole representative in Richmond
of this burner?

Witness: He told me that, yes, sir.
Mr. White: Did vou believe the man's statement?

Witness: I certainly did, or I would not have purchased

the burners.

Mr. White: Did you rely on his statements?
Witness: Yes, sir.

Mr. White: After he made those statements and you be
lieved them, what did you do?

Witness: I signed the contract and gave him the accept

ances for the eight burners. There were nine burners, and
one of them was given gratis as a demonstrator.

Mr. White: What did he say, if anything, about the goods
being taken back if they were not sold?
Witness: He said they would be taken back in 60 days if
thev were not sold.

Mr. White: Were all those statements made to you before
signing the contract?
Witness: Yes, sir.

Mr. White: Were they all made before you signed the ac
ceptances?

Witness: Yes, sir. They were made on two occasions.
Mr. White: What did he tell you about the President of the
concern?

^ .
Witness: He told me that Mr. Otis, of the Otis

page 65 ]• Elevator Company, was president of this concern;
he told me that when I asked.

The Court: The Court excludes from the Jury any testi

mony ah out promises made by the man Johnson that are
not made in the written contract. The Court will admit tes

timony of any additional facts that Johnson represented to

be true at the time or before the entering into the Contract.
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Note: Tlie Jury then returned.

By Mr. White:
Q. Mr. Mahoney, did this agent, before you signed this
contract, make any statements as to who was the president
of the Otis Oil Burner Corporation? If so, who did he state
was the president?

A. He said that Mr. Otis, of the Otis Elevator Company,
was the president of the concern.

Q. Why did you ask him that question, and why did he
give you that answer?

A. I made some inquiry about tlie reliability of the concern,
and that is the answer he gave me.

Q. Was that all you knew about the company, that Mr. Otis,
of the Otis Elevator Company, was the president?
A. Yes, sir. I made no further investigation.
Q. What statements did he make to you, if any, about the
burner that he was trying to sell you being approved by the
Board of Underwriters?

A. He said it was approved by the underwriters.
Q. Why did you ask him that question?
A. I told him that I could not handle the bur-

page 66 [• ner unless it was approved by the underwriters.
Q. Wliat did he tell you as an existing fact, about
the system they had to sell this thing?
A. He said their system was to put a fleet of salesmen in

different territories to effect sales quickley, make a quick
turnover and get rid of the eight burners in sixty days.
Q. The contract says:

''SPECIAL AGENCY AGUEEMENT. Company hereby
grants the undersigned dealer the sales right for the Otis

Oil Burner, for the period of this Agency Agreement of one
year from date hereof."

What interpretation did he put upon that language, what
representation did he make as to its meaning?
Mr. Chumbley: If Your Honor please, I object.
The Court: That question and any answer to it is excluded.
By Mr. White:

Q. Had you signed any agreement or papers before this
man came there and talked with you?
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A. No, sir.

Q. After he came there and talked with you, did you sign
these papers that have been sued on?
A. Yes, sir.

Q. Now, Mr. Mahoney, had you received any goods or any
thing at the time you signed that contract?
A. No, sir.

Q. Did you give him this paper without receiving anything
for it at the time you gave it to him!
A. I only got the contract.
Q. That is all you got?
I>age 67 J- A. Yes, sir.

Q. He had your acceptances that have been sneci
on here, and you had nothing but a duplicate copy of the con

tract, is that true?
A. Yes, sir.

Q. What excuse did he give you, or what did he say, that
made you sign the acceptances?
A. He said that it was the rule of the company that the
acceptances should accompany the contract.
Q. Did you ever get any burners from them?
A. Yes, sir.

Q. When did you get them?
A. I received them on the 15th of October.

Q. Are they any account?

A. I don't think so, sir. I wouldn't like to install one of
them for a customer.

Q. Is this the freight bill?
A. (Examining) Yes, sir.

Q. ^^at is the date of it?
A. 10-15.

Q. Is that when the burners came?

,

'

A. Yes, sir.
Q. How many came?
A. Nine.

Note: Said freight bill is here exhibited to the Jury and
introduced in evidence, as follows:

page 68 J- Make checks payable to Leslie Ellis, Agt.
Eichmond, Fredericksburg and Potomac Eailroad
Co.

Form 429—^Rev. E. A. 0. A. 161
4-14-24

150M Sets
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FREIGHT BILL

Richmond, Va., Harrison St., 192..
M

Freight 10

15

Consignee E. P. Mahoney

25

'

Destination 23 E Main St
Route....

(Point of Origin to Destination)
To RICHMOND, FREDERICKSBURG- AND POTOMAC
RAIROAD CO.,
DR.

For charges on articles transported:
Way-Billed from
Way Bill Date and No
PR

28NYPRR

10 13 25

11432

Full name of Shipper

Car initials and No.

TYE TOIS OIL BURNER
83627

Point and Date of Shipment

Connecting Line Reference

Previous Way Bill Reference Original Car Initials and No

Number of Packages, Articles and Marks
9 CS Oil Burners
ICC

14065

Weight Rate
570

665

SI&C

Freight

Advances

Total

3 79

3 79

•

Location

Warehouse

Post or Section

New Warehouse

Received payment for the Railroad

192..
Agent

Per
Cashier or Collector

(Stamped on Face) Paid Oct 16 1925 Cash Clerk Two

Harrison St. Station, Richmond, Va
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This notice

Oct 16, 1925
Interstate Traffic

The original paid freight bills must be surrendered for
over charges to be refunded, and must accompany claims for
over charge and loss or damage.

page 69 [• By Mr. "Wliite:

*Q. Wliere are those burners now?

A.
Q.
A.
Q.
A.

On the second floor of my building.
Are they any account at all?
No, sir.
Are they perfectly worthless?
They are to me.

Q. Can you install them here? Are they approved by the
fire underwriters?

A. No, sir.

Q.
A.
Q.
A.
Q.
A.

Was one of those acceptances paid?
Yes, sir, the first one.
How did it happen to be paid ?
It was paid by the bank and charged to my account.
Did you Imow anything about it?
I didn't know it until several days after that.

Note: Said paid acceptance is here exhibited to the Jury
and introduced in evidence, as follows:
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TEADE ACCEPTANCE.

No. 1

$200.00
To W. P. Mahoney
P. 0. Richmond, Va.

New York, N. Y. 9-2-1925

Sixty Days after date pay to the order of ourselves at
New York, N. Y., the sum of Two Hundred Dollars.
The obligatioji of the acceptor hereof arises out of the pur
chase of goods from the drawer.
OTIS OIL BURNER CORP.
PETER OTIS Pres.

Accepted at Richmond on 9-2-1925
Payable thru Planter National Bank
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Firm

By W. F. Mahoney Nov. 2
43809 Authorized buyer

(Stamped on face)

Chatham Pehnix National Bank and Trust Company
104340

New York, N. T.
(Endorsed)

Otis Oil Burner Corp.,
By Peter Otis Pres.
A. Coopersmith
Collateral account

(Perforation)

.

PAID
11-2-25
68-2

(Stamped on back)

Pay any National or State Banlc Banking or Trust Com
pany or order
1-3-E. Oct 14 1925 E 1-30

Prior endorsements guaranteed

The Chatham & Phenix Nat. Bank of the City of N. Y.
Chatham Phenix National Bank and Trust Co.

New York, N. Y.
H. R. Johnston, Cashier
E 5257

Our accounts are insured by National Surety Company.
Q. Wliat jiid you do after you found out that you had been
defrauded!

K I tried to get the Otis Oil Burner Corporation to return

-=-m'e the $200.00 and advise disposition of the burners, which
they refused to do.

Q. Did they ever do anything at all according to the con
tract you signed that Johnson told you they would do?
A. No, sir, not a single thing; not even to circularize cus
tomers.

.

i
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Q. Is this a copy of a letter .that you wrote the- Otis Oil
Burner Corporation?
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A. (Examining) Yes, sir.

Q. !^ad it.

Note: "Witness reads to the jury in evidence the following
letter:

Oct. 30, 1925.

Otis Oil Burner Corp.,
Longacre Building,
New York.
Gentlemen:

Will you be Mnd enough to give me some idea as to when
you expect to begin operation regarding the Oil Burner prop
osition I have not heard anything from you regarding this
end of the matter for sometime.

Very truly yours,
WFM. B.

By Mr. White:

Q. Did you receive this letter from them?
A. (Examining) Yes, sir.
Q. Read it.

Note: Witness reads said letter to the Jury in evidence, as
follows;

:

,

., .

Otis Oil Burner Corp.
Long Acre Building,
New York City
New York

November 2, 1925.
Mr. W. F. Mahoney
.523 East Main Street

Bichmond, Va.
Dear Mr. Mahoney;
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We expect to have a man in your territory within the next
few days.

Yours very truly,
OTIS OIL BURNER CORPORATION

B. M. AINESWORTH,

BMA :R

General Manager.

page 72 \ By Mr. White:
Q. Did you get this letter from them?
A. (Examining) Yes, sir.
Q. Read it.

Note: Witness reads said letter in evidence to the jury, as
follows:

Otis Oil Burner Corp.
Longacre Building,
New York City
New York

Nov. 5, 1925.

Mr. W. F. Mahoney,
523 E. Main Street

Richmond, Va.

Dear Mr. Mj^honey:

Our engineer, Mr. Blumenthal, will be in your city early to
morrow morning.
The object of his call is to supervise the installation of
your burner. In order to expedite this work, will you kindly

refer to the installation form and letter previously sent you to
make sure you are fully prepared for this work as it is im
portant that there be no delay when our engineer arrives.
Upon advice from our engineer that your installation has
been made, we can immediately start circularization work and

therefore you will recognize the importance of eliminating
any and all delays.

Yours very truly,
OTIS OIL BURNER CORP.
F. RAND

R

Advertising Dept.
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page 73 [- By Mr. White:

.

Q. Did any man come to Richmond calling him

self Blumenthal?

A. Yes, sir.

Q. Dod he come here after you received that letter?
A. Yes, sir.

Q. Did he come to your place of business?
A. Yes, sir.

Q. What did he tell you about this oil burner?
A. He said that the burners had been satisfactory in the
north and east, and when I asked him if the burner was ap

proved by the underwriters he said he didn't know.
Q. Did he give you any suggestion or do anything at all?
A. Nothing except he had opened up one of the burners
and was assembling it when I came to the store that morning.
Q. Did he do anything?
A. No, sir.

Q. Is that a copy of a letter that you wrote on November
6th?

A. (Examined) Yes, sir.
Q. Read it.

Note: Witness reads said letter to the Jury in evidence,
as follows:

Nov. 6th, 1925.
Otis Oil Burner Corp.
Longacre Building,
N. Y.
Gentlemen:

Your Mr. Blumenthal dropped in the store this morning
to make installation of your Otis Burner in furnace for de
monstration purposes, but could not do so.

Two or three days ago I made application to the Chief of
the Fire Department for an inspection and permit
page 74 [ to install this burner. The first inquiry he made
was whether this burner was approved by the Un
derwriters. I told him I was quite sure it was, and I was
so informed by your Mr. Johnson at the time we agreed on

the agency. I was very particular on this point in talking to
Mr. Johnson for I knew it would be trouble in handling and

selling this burner if it were not approved.
After making a thorough investigation and taking this
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matter up with the Underwriters in this City, they informed
me that this burner was not on the list and gave me a list of

the burners approved, wliidi I am herewith enclosing. They
also instructed the Fire Insurance Agent who took up this
matter with them after making investigation of the premises
itself, that if this burner was installed in business houses
and the City and Suburban residence that it would increase

the insurance rate 25c and for residence in the City 10c.
You can readUy see what I am up against in tliis matter
Avhen we are offering for sale an appliance that is going to in
crease fire insurance rates. Not only will this effect the sale
of the burner but tlie moment that this is know, by the cus
tomer he Avill think at once that this is an unsafe proposi
tion for the reason that it does increase insurance rates.

I am very sorry indeed that this matter is being held up
but I see nothing to be done until same has been cleared by
you. You would have been advised in this matter long ago
had I not understood from your Mr. Johnson that this was
an approved burner.

Please advise me immediately regarding this matter so
that I may known what to do in the premises.
Mr. Blumenthal asked me to advise you that he was leaving
this afternoon for Roanoke, Virginia.
Your prompt attention in advising me will be appreciated.

page 75 )•

Very truly yours,

"WFM-B.

By Mr. White:
Q. Did you receive this latter from them on November
11th?

A. Yes, sir.
Q. Read it.

Note: Witness reads said letter in evidence to the Jury,
as follows:

Otis Oil Burner Corp.
Longacre Building
New York City
New York.

November 11, 1^25,

Mr. W. F. Mahoney,

523 East Main Street,
Bichmond, Va.

'

.

"riUnU'CL:
- ^ . -
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Dear Mr. Mahoney;

We have your letter of the 6th and note what you say in

reference to the underwriters and regret that anything our

former salesman, Mr. Johnson said should lead you to heheve
that this burner had been submitted to the underwriters be

cause no submission has ever been made to the Laboratories

of Chicago for their approval or rejection as we have found
from experience that 95% of the building codes of the cities

of the United States and the fire rules of the cities of the

United States are not passed upon the Underwriters Labora

tories' stamp of approval but is a matter of local rules and
regulations to be handled by the local plumber in the same
manner as he handles the instairation of any sanitary or

heating apparatus in his city. We will admit that

page 76 \ in some localities, the underwriter's approval will
mean a difference in the fire insurance rate and we

note that in your city, the installation of the Otis Oil Bur
ner not being upon the approved list of the Underwriters
Laboratories, would necessitate a^ increase in the insurance
premium of from 25c to 10c, which we presume means per

hundred. This being the case, you still realize that the Otis
Oil Burner is far to be desired than any of the burners listed

on the approved list which you were so kind to send us.
In our experience the "Quinn Burner, manufactured at
Port Richmond, Staten Island, N. Y. comes closer to price to
that of the Otis Oil Burner but we ask that you present to

your prospective customers the following figures for their

consideration, and that if there is a difference, as per is, of
$100 in the price of the Otis Oil Burner as against the Clean
Oil Burner in favor of the Otis Oil Burner as to how many

years of insurance premiums paid upon their.home of 10c
per 100 would benecessary to offset the lower cost of the Otis
Oil Burner.

For instance, if you own a home on which you carry $20,000 worth fire insurance and pay an addition of 10c per 100,

it would mean $20 a year. If the increase rate is computed

upon the rate of 10c per premium basis, it would mean $8.00
a year but in either event the economical cost of the opera

tion of the burner will more than offset this several times

not taking into consideration the lower first cost.
We do not like to advance our own thoughts and opinions
of the underwriters laboratories in Chicago as we have had

experience mth this corporation before, which is incorpo

rated solely for profit, and the writer knows of one expe

rience regarding the underwriterslaboratory on non-explosive
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cans during the war wherein all underwriters lah-

page 77 }• pratoraty labelled cans were barred from army use
and McCutt can, not bearing the label was the only
one approved. The above statement holds good to-day in the
State of Massachusetts and a number of other localities.

We therefore ask that you do not pay too much attention to
this matter of laboratories labels.

In closing, we ask that you continue your contract with us;
that you allow Mr. Blumenthal to install the burner subject
to the supervision of your local fire department and there
get your permission, and then if such permission is refused

within the city limits, you still have a very large and pros
pective clientele in the homes and buildings surrounding the
city, not within the fire zone that are very excellent pros
pects for an oil burner.

Yours very truly,

BMA:R

OTIS OIL BURNER CORPORATION.
B. M. AINESWORTH,

General Manager.

By Mr. White:
Q. Is this a copy of the letter you wrote them on the 12th?
A. (Examining) Yes, sir.
Q. Read it, please, sir.

Note: Witness reads in evidence to the Jury the follow
ing letter:

Otis Oil Burner Corp.
Longacre Building,

November 12, 1925.

New York.

Gentlemen: I am in receipt of your favor November 11th
and note contents. It seems from your letter Mr.

page 78 [ Johnson the salesman who closed up this matter
with me originally is no longer in your employ.
It seems as though I was misinformed in the matter by Mr.

Johnson on several points. I understood from him and, by
the way which is a part of the contract, that every possible

assistance would be given me by you in the sale of these bur
ners, and I take it from the wording of your contract that

there would have been sufficient sales during sixty days to
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apply on the first acceptance. As you know this first Ac
ceptance was paid on November 2nd which should not have
been under the^ existing conditions, and along this line I do
think that you should give me a check for $200.00 to reim
burse me in this matter until things can be straightened out,
if they ever can be at all.

Second, I understood from Mr. Johnson that a regular or
ganized sales crew would be put on in Richmond at the ex

pense of the Company to put the burner on the market and
promote sales, and with that crew there would be a practical

man to look after the installations.

As you know no move

has been made whatever along this line. Not even the list
sent you having been circularized. I therefore take it that
you have not carried out your part of the contract, only thing
having been done was that burners were shipped and a me
chanic sent to make installation of demonstration burner.

I do not think it possible for me to handle this burner un

der the present arrangements, as I am quite sure that if this
burner is offered in Richmond with a handicap of increased
insurance hanging over it, I am
raid very little business
will be done with it, and there is not sufficient busipage 79 }- ness in outlying districts to warrant my taking
hold of it.

I enter into this matter in perfectly good faith and accepted
Mr. Johnson's statements as your representative. As before
.stated none of the things as promised by him have been done
by you. Mr. Johnson even went so far in this matter as to
say that about the only thing necessary would be to have this
burner sold in Richmond under my name, having been estab
lished here for some years, and that the sales crew would
take care of the balance of it. This is my understanding ex
cept that it was understood that I was to connect up the burn

ers for which a charge was to be made against customers,
charges, of course, varying on account of the difference in
piping, etc.
Please understand that it is not my idea to reflect at all on
Mr. Johnson, but I have proof, if it is necessary to produce
same, to all statements as made by him. But to be frank with
you I want to close this matter as early as possible. I do not
think it is good business for me to undertake the handling
of this burner either for you or myself, and would like to close
the proposition at once. I would, therefore, thank you to
send me a check to reimburse me the $200.00 paid on the first

acceptance, and I will make shipment of burners to any point
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that you may designate. Kindly let me hear from you at
once, and very much oblige.
Very truly yours,
WFM.B,

By Mr. White:

Q. Is this a copy of your letter of December 8th?
A. YeSj sir.

Q. Read it, please, sir,

page 80 }•

Note: Witness reads said letter in evidence to
the Jury, as follows:

Dec. 8, 1925:
Otis Oil Burner Corp.
Longacre Building,
New York

I have your letter November 28th enclosing copy of a
letter under date of November 16th. The copy is the jfirst
I have seen of this letter.

Referring to what you say in the copy of letter I have ex
plained myself fully to you in my letter of November 12th,
which I think should suffice, and I again ask that you send
check for the $200.00 and advise disposition of burners.
Please let me hear from you at oilce.
Very truly yours,
V5TM.B,

By Mr. White:
Q. Did you get a reply to that letter?
A. Yes, sir.
Q. Is this it?

A. (Examining) Yes, sir.
Q. Read it.

Note: Witness reads said letter in evidence to the jury,

page 811-

OTIS OIL BURNER CORP.
Longacre Building
New York City
New York.

Dec. 17, 1925.
Mr. W. F. Mahoney,
523 E. Main Street

Richmond, Va.
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Dear Mr. Mahoney:

We fail to comprehend your letter of December 8th, in
which you ask us to mail you a check for $200.00.
You have paid for your merchandise in the form of three
trade acceptances, which in the course of our business we
have sold to a finance company for value, and they as third
party holder must be paid. We presume this is what you
have reference to.

With seasonal greetings, we are.
Tours very truly,
OTIS OIL :burner coep.

B. M. AINESWORTH,
General Manager

R

BMA—R

Diet, but not read.

R.

By Mr. White:
Q. Did that end the correspondence?
A. I think it did.

Q. Did you try to get them to refund the $200.00 they got
from you?
A. Yes, sir.

Q. And that is the reply you got from them?
A. Yes, sir. I think there is another letter from them.
Q. When did you find out that you had been depage 82 [ frauded?
A. I found out when this man came to connect
the burner.

Q. When was that
A. On Noveijaber 6th.

Q. That was the first knowledge you had that you had been
defrauded?

Mr. Chumbley: If Your Honor please, I object to that ques
tion.

The Court; I think that is a question of law, and the ques
tion is improper. The witness may state the facts.
By Mr. White;

Q. When did you discover the facts from which you learned
that you had been defrauded?

Mr. Chumbley: If Your Honor please, I object to that ques
tion.
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The Court: That comes under the same ruling. You can
ask him, when did you learn that the representanons which
had been made to you by Johnson were not true.
Mr. Wliite: All right; answer that.
A. When the company failed to live up to their contract.
By Mr. "White:
Q. "When was that?
A. I found out that the burner was not the right kind of
burner on November 6th, but I found I was defrauded and

they were not carrying out the contract some time earlier
than that, I would say between the 12th of September and
November 6th.

Q. Did you stop payment of the acceptances after you found
that out?

A. Yes, sir, I stopped payment of the next two accept
ances.

Q. Did you ever get a letter from or hear of Mr. .Coopersmith?

A. No, sir.

page 83 [•

Q. Did you ever know what became of the Otis
Oil Burner Corporation?

A. No, sir. I have heard they are bankrupt.
Q. Are those burners that you have got down there of
any value at all?
A. No, sir.
Q. You mean they are of no value?
A. No, sir. J wouldn't install them.
Q. Have you ever gotten anything of value for this paper
that you are being sued on?
A. No, sir.
Q. Did you ever receive any letter from Mr. A. Coopersmith?

A. No, sir.

Q. Did you ever receive any letter from anybody in his
behalf ?

A. No, sir.

Q.. Have you ever seen him before to-day?
A. No, sir.
CROSS EXAMINATION.

By Mr. Chumbley:
Q. Mr. Mahoney, you testified a moment ago about your

writing these letters and asking the Otis Oil Burner people
to return your $200.00. Now your contract that you signed
reads:
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Company agrees by special effort to sell or cause to sell,
goods listed above within 60 days from date hereof or will
take back at price shown hereon at termination of the period
of his Agency Agreement, any of such goods remaining un
sold.

Did you ever by any of those letters offer to return at the
price shown thereon any of such goods remaining unsold?
A. Yes, sir.

page 84 [•

Q. Show me where you did say that in your let
ters ?

A. On November 12th I wrote them: ''I would, therefore,

thank you to send me a check to reimburse me for the $200.00
paid on the first acceptance, and I will make shipment of burn
ers to any point that you may designate."

Q. I understand, but did you tell them you had certain
property of theirs on hand at such and such prices that you
would return and wanted credit for?

A. No, sir. They knew the price. I wanted to send them
all back, that's what I wanted to do here.

Q. No; you asked them, did you not, to return you a $200.00

check?

A. Yes, Mr. Chumbley, I did that because I did not con
sider that had carried out their contract.

Q. Now you say that you learned that there had been a
false representation of existing facts or circumstances ear
lier than your letter of November 6th. I would like to read
this from your letter of November 12th;

"Please understand that it is not my idea to reflect at all
on Mr. Johnson, but I have proof, if it is necessary to pro
duce the same, to all statements as made by him."

If you thought that Mr. Johnson had deliberately come
down here and told you what was untrue, you would not have
minded reflecting on him at all in your letter, would you?
A. I put it in a mild way. I did not want to put in my let
ter that he was telling falsehoods. The thing I wanted to
convey to them was that they had done nothing that Johnson
or the contract called for up to that time.
Q. What was it he said that was not so ?

A. They had not made any effort at all to make

page 85 (• sales witliin sixty days.
Q. That was a promise.
A. The contract says so.

Q. But it was a promise and not an existing fact?
A. No, sir, it was not an existing fact because they paid
no attention to it.
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Q. "What was it that Mr. Johnson said that was not true
at the time he said it? .

A. What was not true that he said, they made no attempt
to make sales under the system that he told me they would
make.

Q. That was a promise to make sales in a certain way, but
it was not untrue at the time he said it, was it?

A. The first one he told was that the burner was approved
by the underwriters.

Q. Have you any proof that it was not approved by them?
A. Yes, sir, positive proof. I sent them a list of the ap
proved burners, and Mr. Frank Epps made an investigation.
Q.
A.
Q.
A.

You have just hearsay for that?
No, sir; I have the letter of Mr. Epps.
Did you rely on that when you bought?
Yes, sir, I wouldn't buy or attempt to sell them with

out that.

Q. What other fact was untrue that you relied on at the
time?

A. That I was the sole representative of the Otis Oil
Burner in Richmond.

Q. I know, but that is in the contract. Anything else?
A. Yes, there is something else. When he returned, when
lie made his second visit to me, he told me that he had given
Mr. Shanahan the agency for the burner in Norfolk. He first
saw me and then he went to Norfolk and came back, and on
his second visit to me I asked him if he had had any success
in Norfolk and he said yes, and he couldn't remember the
name.

I knew that Mr. Shanahan was one of the

page 86 ]• most prominent plumbers there and I said, "Mr.
Shanahan"? and he said ''Yes, Mr. Shanahan".
I wrote to Mr. Shanahan and he investigated among the
plumbers and they had no agent there at all.
Q. Did you rely on that when you signed the contract?
A. No, I had signed the contract then.

Q. That had no influence on you at the time you signed the
contract, did it?
A. No, sir. If I had not believed what he said when I was
talking to him, I would not have signed the contract with him»

By Mr. White:

Q. Mr. Mahoney, you are in the plumbing business in Rich
mond?

A. Yes.

Q. How long have you been in the plumbing business?
A. Twenty-seven years.
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Witness was then excused.

page 87 \

E. W. RUDD,
was duly sworn and testified as follows:
DIRECT EXAMINATION.

By Mr. White:

Q, Mr. Rudd, you are one of the defendants in this case?

iL Yes, sir.
Q. What is your business and how long have you been en
gaged in it?

^

^

A. Plumbing and heating, I have been in the business seven
years.

Q. Tell His Honor and the jury what statements, of exist
ing facts were m^^de that caused you to sign the contract
with the Otis Oil Burner Corporation, and give the paper

that you have been sued on in this case.
A. The same things that Mr. Mahoney has just told you;
he told me exactly the same thing, that I would be the sole

agent in the City of Richmond for this burner, that it was

one of the best burners on the market and had been approved
by the underwriters.

Q. What did he tell you about the thousand gallon tank?
A. I put ihat question up to him, could we use a thousand
gallon tank ? he said yes. I asked him how it would work to
attach a thousand gallon tank in the yard to the fifty gallon
tank in the house, and he said it would work automatically.
Mr. Chumbley: If Your Honor please, I object to that.
The Court: Objection overruled.
Witness: I asked him would a thermostat come with the

burner and he said it would.

page 88 }> By Mr. White:
Q. Tell the Jury what you mean by a thousand
gallon tank and thermostat.

A. Tl^ey promised to ship a fifty gallon tank with the oil
burner." I said ''A man don^t want an oil wagon to back up

into his yard every day; can we connect it with a thousand

g^on tank in the yard?" He said that a pump would come

along with it that would pump the oil automatically from the
thousand gallon tank in the year, and that a thermostat would
come along with it.
Q. Was that a fact or not?

A. Coopersmith v. W. F. Mahoney.
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A. It was not.

Q. Who did he tell you was the President of the Company?
A. Mr. Otis, of the Otis Elevator Company. That was one
reason that caused me to take it up.

Q. Did he represent to you that they were going to put any
salesmen in Richmond?

A. Yes, sir.

Q. What representation did he make about that?
The Court: That has been excluded.

I admitted evidence

of the system of sales that had been in existence.

By Mr. White:

Q. What did he represent to you as to their system of sales
of these burners?

The Court: Their existing system, not what they would do
for you but what they had done for others.

A. I was supposed to furnish them with a list of names. I
sent them over a hundred names—

The Court: What did he tell you about their system in
other places? I don't want you to tell what he said he would
do for you.

Witness: The same thing, that people sent them

page 89 [• a bunch of names and they circularized those peo
ple and sold them.

Juror: Were you both sold the exclusive agency at the
same time on the same .visit, each unbeknown to the other?

Witness: Yes, sir, I didn't know it for over a month, when
Mr. Mahoney called me up.
By Mr. White:

Q. Are you engaged in the plumbing business in Richmond?
A. Yes, sir.
Q. Can this burner be used with a thermostat?
A. I don't believe the burner can be used with it at all.

It

is nothing but a piece of tin like comes off a roof.

Q. What did he say about it being approved by the under
writers?

A. That's the first question I asked him, whether it had
been approved, and he said yes.

Q. "\^y did you ask him that question?

A. Because I could not install a burner that was not ap
proved by the fire underwriters.
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Q. What did the man call himself who came to see you?
A.
Q.
A.
Q.

Mr. Johnson, I don't know his initials.
Had you ever seen him before?
No, sir.

Did you know anything about him?

A. No, sir.

Q. After he came there and talked with you, did you sign
a contract similar to the one that Mr. Mahoney signed ?
A. Yes.

Q. What did he say to you to induce you to sign?
A. He told me how good the oil burner was. I
page 90 [ wanted to get the exclusive agency for one and I
thought I was getting it.
Q. What did he say about the trade acceptances?
A. He said it was the custom of the company for them to

come along with the contract, and that the oil burners would
be sold before the first one came due.

Q. Did you believe what he told you?
A. Yes, sir.
Q. Hoe long have you been in the plumbing business?
A. Twenty-two years; seven years for myself.
Q. Is this burner that was shipped to you of any value to
you at all?
A. No, sir.

The Court: Did you ever see one before you signed the
contract?

Witness: Yes, sir; I installed one.
The Court: Did it work?

Witness: Yes, sir; it is working to-day.
The Court: Were the ones he sent you of the same charac
ter and grade ?
Witness: Well, he only had a model of it; nothing like the
ones we got at all.
By Mr. White:
Q. Mr, Rudd, did you understand or misunderstand the
Judge's question? The Judge asked you if you had ever seen
one of these Otis Oil Burners installed?

A. No, sir.

I thought you mean had I ever seen an oil

burner installed. I take all of that back.
Otis Oil Burner installed.

I never saw an

Q. This is the contract that you signed, is it?
A. (Examining) Yes, sir.

A. Coopersmith v. W. F. MaJioney.
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Q. Is it a similar one to the one that Mr. Mapage 91 \ honey signed?
A. It is the same thing.

Note: Said contract is here exhibited to the Jury and in

troduced in evidence, as follows:

I^ate

Duplicate

sold

Date
BHled

Otis Oil Burner Corp.
Longacre Building
New York

Terms

*Ledger

9-2-25 No,...
Salesman J
Ship to E. W. Rudd
Rating Town and State Richmond Va
Ship by Frt
Frt reimbursed
SPECIAL AGENCY AGREEMENT.

Company hereby grants the undersigned dealer the sales

right for the Otis Oil Burner, for the period of this Agency
Agreement of one year from date hereof. Goods listed here

in to be shipped at earliest convenience.

Quan.

Hot Air

Steam

Hot
Water

Articles

3

415

700

1100

Otis Oil Burner

3

530

Model No. A
950

1350

630

1150

1900

Total
Retail

S150.00

$450.00

175.00

525.00

200.00

400.00

Net
Amt.

Otis Oil Burner
Model No. B

2

Retail
At

Otis Oil Burner
Model No. C
Total

Less 50% Dealer Profit...
Net

1375.00

687.50
S687.50
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Advertising and Supplies furnislied Free
5

One Otis Oil Burner Demonstrator (Gratis)

Circular Descriptive of ) Prospect Forms.
Machines

) List for names.

) Installment resale contract
Booklets of Instructions ) forms

Letters and Advertising (Matter (Mailed hy Co.)
Dealers name, address and business listed in aU Company
Advertisements in Newspaper or other Publications. when
appropriate and Expedient.

Said Dealer agrees to allow a commission of 10% of sales
price to Company*s Salesmen on sales made directly by them,
take up shipments promptly, re-order machines as needed,
furnish list of names for mailing and advertising and coop
erate in promoting mutual interests.

Company agrees, by special effort, to sell or cause to seH,.
goods listed above within 60 days from date hereof or will
take back at price shown hereon at termination of the period
of this Agency Agreement, any of such goods remaining un
sold Also will arrange to handle acceptable lease sales con
tracts and apply amount due thereon against acceptances

given herewith until covered, thereafter payable direct to
dealer.

page 92 [•

Only the printed condition appearing hereon in
reference to this order are binding on the company.
Firm

E. "W. RUDD.

By
Otis Oil Burner Corp.

Longacre Building,
New York

By Mr. "White:

Q. "When did you actually get the stuff that he shipped
here?
A. The 30th of Octiber.

Q. Did any correspondence pass between you and those men
at that time?

A. I think so, yes, sir.

Q. Did you receive this letter?

A. Coopersmith v. W. F. Malioney.
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A. (Examining) Yes, sir.
Q. Will yon read it, please, sir?

Note: "Witness reads said letter in evidence to the Jury,
as follows:

Otis Oil Burner Corp.
Longacre Building
New York City.
New York.

Sept. 4, 1925.
Mr. E. W. Eudd,
9 South Belmont Ave.,
Richmond, Va.

i!

Dear Mr. Rudd:

We are in receipt of your valued order of September 2nd,
for which please accept our thanks.
We assure you of our earnest and fullest co-operation.

We are enclosing herewith some prospect blanks for your
use in sending us a mailing list. These sheets should be used
by you for submitting to us a good live mailing

page 93 }• list for circularization by this office. In this con
nection, we would suggest that the names furnished
by you should be taken from your books of accounts.
Yours very truly,

OTIS OIL BURNER CORPORATION,
F. RAND,
Sales Department
By Mr. White:
Q. Did you receive this letter from them?

A. (Examining) Yes, sir.
Q. Read it, please, sir.

Note: Witness reads said letter in evidence to the jury, as
follows:

Otis Oil Burner Corp.
Longacre Building
New York City.
New York.
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Mr. E. W. Rudd,
9 South Belmont Ave.,
Richmond, Va.
Bear Mr. Rudd:

We wish to thank you for the list of prospective customers
pent us some time ago.

However, we only find fifty names on this list.

In order that we may co-operate with you in the matter of
advertising, we would ask that you rush to us by return
mail at least another list of names, on the enclosed, so that
the ratio of business may be good.

page 94 ]•

Your prompt attention will be appreciated.
Yours very truly,

OTIS OIL BURNER CORPORATION,
W. E. HAGER,
Advertising Dept.

R.
By Mr. White:

Q. Did you send them a list?
A. Yes, sir, two lists.

Q. How many names did you send?

A. Fifty the first time and about forty the second.
Q. Did they do anything with them?
A. Not that I know of..

Q. Is this a copy of a letter you wrote the company on
October 21st 1

A. Yes, sir.
Q. Read it, please.
Note: Witness reads said letter in evidence to the Jury, as
follows:

Oct. 21, 5.
Otis Oil Burner Corp.

New York, N. Y. .
Gentlemen:

I received a notice from the bank to-day notifying me a

note for $200.00 was due on Nov. 2nd. and upon investigation
I find the note was entered for collection by you.
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I was very much surprised to learn of this note as my un
derstanding with your saleman was, I was not to pay a cent
until you had sold the oil burners and I had installed same.

In the first place you have waited so long to
page 95 }• send burners I do not think it will be possible to
sell any this year as most people have their bins
filled with coal and up to the present time I have not re
ceived a one of your burners.
I would suggest you withdra\\ang this note as I haven't
any idea of taking care of same on due date..

Trusting to hear from you in regards to same, I am,
Yours truly,
By Mr. White:

Q. Is that a copy of a letter you wrote them?
A. (Examining) Yes, sir.
Q. Read it, please.
Note: Witness reads said letter in evidence to the jury as
follows:

Nov. 6

5.

Otis Oil Burner •Corp.,
New York, N. Y.
Gentlemen:

I received the Otis Oil Burners on Friday, Oct. 30th.
You are aware of the fact that your contract gaurantees
that you would sell or cause to be sold these burners within

sixty days, this time limit was up Nov. 2nd, 1925, and as yet
not a one has been sold.

It does not appear to me that any efforts whatever has
been made to sell these burners and I do not feel, like I am
called upon to pay for same.

The only thing I see to do is to return you these burners.
Trusting to hear from you at once in regards
page 96j- to this matter, I am,
Yours truly.
By Mr. White:

Q. Did you receive this reply to that letter dated Novem
ber 6th?

A. (Examining) Yes, sir.
Q. Read it.
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Note: Witness reads said letter in evidence to the Jury, as

follows i

Otis Oil Burner Corp..
Longacre Building
New York City.
New York.

Nov. 9, 1925,
Mr. E. W. Rudd,
9 South Belmont Ave.,
Richmond, Va.
Dear Sir:

We have your letter of Nov. 6th. We also have a report
from our engineer, Mr. Blumenthal. He has installed your
demonstration burner, that he found you full of unreason
able objections, but that you finally acquiesced to having the
burner installed but were not willing to let him start at that

time, nor would you promise what date you would be willing
to start.

You state that we have expended no efforts in your behalf,
to which we do not agree, and if you persist in refusing to
allow the installation of the demonstration burner,

page 97 \ there is very little that we can do for you.

Most assuredly, however, we will not allow you

to return any merchandise, as you have entered into a hona

fide contract with us, as per copy enclosed; and yet instead
of cooperating for our mutual interest as you have agreed
to do in this contract, you are apparently doing everything
to block the successful handling of the Otis Oil Burner in
your city.

Your merchandise you have, and we wish to cooperate with

you, but your action has made it practically impossible and
at the same time it does not release you from the payment of
your just obligations.
Yours very truly,
OTIS OIL BURNER CORP.,
B. M. AINESWORTH,
General Manager.
BMA :K Enc.

A, Coopersmith v. W. F. Mahoney.
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By Mr. White:

Q. Did you write this letter of November 10th in reply to
that last one?

A. (Examining) Yes, sir.
Q. Read it.

Note: Witness reads said letter in evidence to the jury, as
follows:

Nov. 10

5.

Otis Oil Burner Corp.
New York, NY.
Gentlemen:

Yours of Nov. 9th. received and I am very much surprised
to the stand you take in this matter.

In the first place your salesman absolutely mispage 98 !- represented your oil burner and X have witness
to same.

Your salesman stated to me that this oil

burner would be complete with a 50 gallon tank and a auto
matic thermos stack to regulate the heat." I also took up
with him the question of a 1000 gallon tank to.be buried in
the ground. He told me that was alright, and I asked him
how the oil from the 1000 gallon tank buried five feet in the
ground, which is our city ordinance would get to the 50 gal
lon tank located in the basement, he stated it would work
automatic.

After talking to your Mr. Blumenthal he says that the only
way to get oil from large tank is to install a hand pump, which
I think is a very poor arrangement, he also stated there was
no ther mos stack connected with your burners and you would
have to go to the basement and regulate valves to get proper

results from the burner which I think is another bii fea
ture.

Mr. Blumenthal also stated to you he found me very un
reasonable the only thing I did was to take up with him the
matmet of operating burner and after he explained it to me
I was very much surprised to learn how your burner was
misrepresented to me because I do not know of anyone in this
City who would consider a burner when they would not be
able to purchase more than 50 gallons of oil at a time.
If your Mr. Blumenthal is correct in his statements I
do think you have a very poor oil burner and no one can sell
anything when he does not think it is up to standard.

You also state you will not allow me to return burners, if I
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am correct your contract reads: that oil burners could be
returned if they were not sold within sixty days after date of
purchase that time limit Avas up before I received burners.
' I do not want you to think I am trying to get out of hand
ling burners I would like very much to do so if
page 99 [ they came up to your salesmen's representation.
I am not doing anything to block the successful
handling of the Otis Oil Burners, but I would rather not sell
my customers anything than sell them merchandise I could
not guarantee.

I met your Mr. Blumenthal on Friday Nov. 6th at about
2.30 0 'clock at that time it was too late to let my fire go out
to install burner and he advised me he was leaving town
that night.
Your salesman also stated he would return in two weeks
time "with seven salesmen to sell burners that has been over

two months ago and not a burner has been sold.

Trusting we may be able to come to some understanding
in this matter, I am.
Yours very truly,
By Mr. White:

Q. Did you receive this letter from them, dated October
24, 1925?

A. (Examining) Yes, sir.
Q. Read it.

Note: Witness reads said letter in evidence to the jury, as
follows:

Otis Oil Burner

Longacre Building
New York City
New York.

October 24, 1925.
Mr. E. W. Rudd,
9 South Belmont Ave.,
Richmond, Va.

page 100 [ Dear Mr. Rudd:
We have your letter of October 21st.
We beg to correct your erroneous impresion that there is a
note due for $200.
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The facts are that the trade acceptances which you ten

dered to us in payment of the merchandise which you pur
chased according to contract, were sold to a finance company
in the course of our business and that the first trade accept

ance due in 60 days for $200.00 has been sent to your bank
for collection.

There has been no undue delay in the shipment ofyour mer

chandise. We are quite sure that following the necessary

procedure should result in a satisfying results to you this

season.

The matter of the trade acceptances, however, is out of
our hands; as before stated, we have sold these to a finance

company for value and before matyrity and that they are the
holders in due course and will look to you for payment of
their acceptances when due.

Yours very truly,

OTIS OIL BURNER CORPORATION,
B. M. AINESWORTH,

BLIArR

General Manager.

By Mr. White:

Q. Did you pay one of those acceptances?

A. The bank paid one of them, the West End Bank.

Mr. Chumbley: If Your Honor please, I have not objected
to these letters, but as to any statement made in these letters

by anybody connected with the Otis Oil Burner Corpora

tion, I do not think it is admissible. They are not here for
me to cross examine and I do not see how my
page 101 clients, being outside parties, are bound by such
statements.

The Court: The statements that the acceptances have been

sold are not admissible, but the statements of facts existing
before the contract are admissible.

Mr. Chumbley: I would like a ruling on the sale of the trade

acceptances.

The Court: Any statement that they have sold the trade
acceptances is not evidence and the jury will disregard it.
By Mr. White:

Q. Did you receive these notices of protest of these two
acceptances?

A. (Examining) Yes, sir.
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Q. Who Sent them to you?

A. I don't know. They came throu^ the mail to me to my
office; I can't make this gentleman's name out, the notary
public.
Q. In Richmond?
A. Yes, sir.

Q. I ask that you read them.

Note: Witness reads said notices of protect in evidence
to the jury, as follows:

page 102 [-

Please forward at once all notices you may re
ceive, other than yours, to their proper destina

tion.

NOTICE OF PROTEST.

: .

A. L. ARCHER
Notary Public.

Richmond, Virginia 12-11 1925.

TAKE NOTICE, that an acept drawn by Otis Oil Burner

Co., acept by E. W. Rudd payable at West End Bank, Va., in
favor of Otis Oil Burner Corp. for the sum of $200.00 dated
at Richd. the 3rd day of Sept 1925, and endorsed by you was,
this day, in usual hours of business, presented by me at the
West End Bank, Richmond, Va., and payment thereof then
and there demanded which was refused, whereupon the said

acept was dishonored, and duly protected by me for non-pay
ment, and the holder looks to you for payment of principal,
interest, costs and charges thereon.

Done at request of Planters National Bank, Richmond, Va.
A. L. ARCHER,
Notary Public,
Richmond, Va.
To E. W. Rudd.

My Commission expires Sept. 3,1928.
Fees and Postage $1.22.

A. Coopersmitli v. W, F. Malioney.
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Please forward at once all Notices you may re
ceive, other than yours, to their proper destina

tion.

NOTICE OF PROTEST.

A. L. Archer,

Notary Public.

Bichmond, Virginia, 1-4, 1926.
TAKE NOTICE: That a acept drawn by Otis Oil Burner
Co. acept by E. W. Rudd payable at West End Bank, Rich
mond, Va., in favor of Otis Oil Burner Co., for the sum of
$287.50 dated at Richd., the 3 day of Sept. 1925, and endorsed
by you was, this day, in usual hours of business, presented
by me at West End Bank, Richmond, Va., and payment there
of then and there demanded which was refused, whereupon
the said acept was dishonored and duly protested by me for
non-payment, and the holder looks to you for payment of
principal, interest costs and charges thereon.
Done at request of Planters National Bank, Richmond,
Va.

A. L. ARCHER,

Notary Public,
Richmond, Va.
To E. W. Rudd.

My commission expires Sept. 3, 1928.
Pess and Postage $1.22.
By Mr. White:

Q. How did the bank happen to pay the first
page 104 [• acceptance?
A. I had not stopped payment on it and I sup
pose the bank went ahead and paid it.

Q. Do you mean that the bank paid it without notice to you?
A. Yes, sir.
Q. Do you know what has become of the Otis Oil Burner
Corporation ?
A. I do not.

Q. Where are they supposed to operate or do business?
A. New York City.
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Q. Did you ever get any letter from Mr. Coopersmith'?
A. No, sir.

Q. Did you ever see him before to-day?
A. No, sir.

Q. Did you ever get a letter from him or anybody in his
behalf?

A. No, sir, except I think I got a letter from Mr. Chumbley.
Q. To what effect?

A. That Mr. Coopersmith had turned over to him these
notes for collection.

Q. Was that the first j^ou heard of it?

A. Yes, sir. He either called me up or I got a letter from

him.

Q. Did you get any consideration for the $200.00 that you
paid?
A. No, sir.
CROSS EXAMINATION.

By Mr. Chumbley:

Q. Mr. Rudd^it would appear from the introduction of
the notices of protest that your counsel is trying
I)age 105 }• to show that these trade acceptances were sent
here by the Otis Oil Burner Corporation and not
by Mr. Coopersmith—
Mr. WThite: Don't let's misunderstand each other.

I am

trying to show it was paid.
By Mr. Chumbley:

'Q. Do you know whether the one that was paid was en
dorsed by Mr. Coopersmith or not?
A. No, sir, I do not.
Q. Has your counsel got it?

A. No, sir. We tried to find it yesterday and I could not.

Q. You said that these oil burners look like they are made
out of tin?

A. Part of them is tin, or galvanized.
Q. You have had experience with oil burners?
A. Yes, sir.

Q. Will you tell me why you did not write them when you
received them that they were no account?
A. I waited until their man came to open them.
were in a lot of boxes.

Witness was then excused.

They
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Mr. White: We rest

EVIDENCE FOR PLAINTIFF IN REBUTTAL.
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^ JUSTUS FRANKEL,
Being recalled, testified as follows:
DIRECT EXAMINATION.

By Mr. Chumbley:

Q. Mr. Frankel, do you know of your own knowledge
whether, or not, Mr. Coopersmith has ever had any connec
tion, outside of the buying of this paper, with the Otis Oil
Burner Corporation?

Mr. White: If Your Honor please, we object.
The Court: Objection overruled.

Mr. White: We note an exception.
A. He has not.

^By Mr. Chumbley: Have you everhad, outside of these par
ticular transactions about which you have testified, any con
nection with the Otis Oil Burner Corporation?
Mr. White: I object.
The Court: Objection overruled.

Mr. White: I except.
'

A. I have not.
Witness was then excused.

(End of testimony.)
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Teste: This 18th day of December, 1926.
FRANK T. SUTTON, Jr., Judge.

page 108 }- In the Law and Equity Court of the City of Rich
mond, Part Two.
A. Coopersmith
V.

W. F. Mahoney.
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PLAINTIFF'S CERTIFICATE OF EXCEPTION 11.

The following instructions granted at the request of the

plaintiff and of the defendant, respectively, as hereinafter

denoted, are all the instructions that were granted on the
trial of this case:

Requested by the plaintiff and given by the Court except
as indicated by underscored words which were inserted by
tlie Court and words in parenthesis appearing in the instruc
tion requested by the plaintiff but not in the instructions
as amended.
No. 1.

"The Court instructs the Jury that if they believe from the

evidence that-the plaintiff* in this caseis a holder in due course
for value of the trade acceptances sued on, then they shali
find a verdict for the plaintiff for the full amount of such

trade acceptances, with (such) interest (as they may deem
proper.) At the legal rate from the maturity pf such trade
acceptances,'*
No. 3,

.

"That (they shall find) the plaintiff is a holder in due
course of the trade acceptances if they helieve from the evi
dence that the acceptances were taken under the following
conditions:

page 109 [•

1. That the acceptances were complete and

regular upon their faces.

2. That he became the holder of the acceptances before
they were overdue.

3. That he took the acceptances in good faith and for
value.

4. That at the iime they were negotiated to him he had
no notice of any infirmity in the instrument or defect in the
title of the person negotiating.*'
INSTRUCTION NO. ..

''That in the forego^Mg instruction No. 3 the words that
"for value" means '/or valuable consideration', and that it
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is not necessary under the law that: the plaintiff in this case
should have paid therefor the full amount specified on the
face of the trade acceptances."
INSTRUCTION NO

That when the defendant relief upon the defense of fraud
in the procurement then (THAT) the burden (of proof) is
upon the defendant to show that the acceptances were pro
cured by fraud, and that (even) if the jury should believe
that the acceptances were fraudulently procured, the (only)
effect of such finding would be to place upon the plaintiff the
burden of proving that he is a bona fide holder for value.
{bona fide holder for value, and that in case the jury fur
ther believes that the plaintiff is a bona fide holder for value,
then they should find a verdict for the plaintiff irrespective
of the fact that they believe the acceptances were procured
by fraud).
INSTRUCTION NO.

*'The Court instructs the Jury that in order for them to
find that the trade acceptances were procured by

page 110 [ fraud sufficient to avoid them, they must believe
from (all) the evidence that in giving the ac
ceptances the defendant relied to their detriment upon the
false statement of some material existing facts or circum
stance; that every negotiable instrument is deemed prima
facie to have been issued for a valuable consideration and

every person whose signature appears thereon is presumed
to have become a party thereto for value and that the bur

den of proving to the contrary in this case is upon the de
fendant."

INSTRUCTION NO.

*'The Court instructs the jury that they are the sole judges
of the credibility of the witnesses and of the weight to be
given to the testimony of each mtness, though undisputed,
and although the defendants may have testified that they
were induced by fraud to sign the acceptances yet the jury
is not obliged to accept the testimony as true, and unless the
jury shall believe from the evidence that the acceptances
were obtained by fraud, then they shall find a verdict for
the plai;itiff if they shall also believe that the plaintiff is a
feojwt fide holder for value in due course of the acceptances"
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Requested by the defendant and given by the Court except
as indicated by underscored words which were inserted by
the Court and words in parenthesis appearing in the in
struction requested by the defendant but not in the instruc
tion as amended.

INSTRUCTION NO. 8.

''The Court further instructs the jury that if they believe
from the evidence that the acceptances were obtained from
the defendant by the Otis Oil Burner Corporation,

page 111 [• of New York, N. Y., by its agent by means of
false and fraudulent misrepresentations, of an
existing and material fact which was (were) relied upon

by the said defendant, and they were induced thereby to ^ve
the said acceptances to the said Otis Oil Burner Coloration,

then the title of the said Otis Oil Burner Corporation to the
said acceptances were defective, and the burden rests upon

the plaintiff to prove (by a preponderance of the evidence)
that he is a holder of the said acceptances in due course.'*
INSTRUCTION NO. 9.

"The Court further instructs the jury that if the maker
of negotiable paper proves that such paper was obtained by
fraud or illegality in its inception or if the circumstances
raise a strong suspicion of fraud or illegality as defined in
these instructions, the holder of such paper must show that
he obtained it hona fide for value in the usual course of busi
ness before maturity, and under circumstances which create
110 presumption that he knew of the facts which impeached
its validity; and unless the Jury believe from the evidence
that the plaintiff acquired title to the acceptances in due
course they must find for the defendant."
INSTRUCTION NO. 10.

''The Court instructs the jury that the plaintiff, in order
to entitled him to the immunities of negotiability, must be
both a holder for value and also a holder without notice of

any defects in the instrument.

Notice means actual knowl
edge of the infirmity or defect in the instrument, or knowl
edge of such facts on the' part of the person taking the in
strument that his action in taking it amounted to bad faith.
And although the jury may believe from the evidence that
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the plaintiff did actually acquire the paper sued

page 112 [• on, yet if they further believe from the evidence

that, at the time he acquired the acceptances, he
had knowledge of any fact sufficient to put a reasonably pru
dent man upon his guard as to the method practiced by the
Otis Oil Burner Corporation in obtaining the said accept

ances, then it was the duty of the plaintiff to investigate the
claim of the Otis Oil Burner Corporation to the said accept
ances, and, if, upon an investigation, the fraud would have

been dicoyered by him, then the said plaintiff is not a holder
of the said acceptances sued upon in due course, and the jury
must find for the defendants.''

INSTRUCTION NO. 11.

"The Court further instructs the jury that they are sole
judges of the credibility of the witnesses and of the weight to
be given to the evidence of each witness. The jury is not
bound to accept as true the testimony of a mtness, though
undisputed, and although the plaintiff may have testified that

he acquired title to the acceptances in due course, yet the jury
is not obliged to accept the testimony as true, and unless the
jury believe from the evidence that the plaintiff obtained the
acceptances in good faith for value in the usual course of
business before maturity, and under circumstances which cre

ate no presumption that he knew of the facts under which they
were obtained, they must find for the defendants."

Teste: This 18th day of December, 1926.

FRANK T. SUTTON, Jr., Judge.

page 113 [• I, Luther Libby, Clerk of the Law and Equity

Court of the City of Richmond, Part Two, do
hereby certify that the foregoing is a true transcript of the
record in the above entitled action, wiherein A, Coopersmith, is plaintiff, and W. F. Mahoney, is defendant, and
that the defendant had duenotice of the intention of the plain
tiff to apply for such transcript.

Witness my hand this 9th day of March, 1927.
LUTHER LIB'BY, Clerk.
Fee for this Record $52.50.

A Copy—Teste:

H. STEWART JONES, C. C.
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