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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2520
SADYE L. LAVENSTEIN, Appellant,

versus
CHARLES E. PLUMMER, TRUSTEE, Appellee.

PETITION FOR APPEAL.

To the Honorable J·ustices of the Supreme Court of Appeals
of Virginia:

The undersigned petitioner, Sadye L. Lavenstcin, respect ..
fully represents that she is aggrieved by a decree of the Hust- .
ings Court of the City of Petersburg, Virginia, entered on the
13th day of May, 1941, in a certain chancery case then pending, in which the said Sadye L. Lavenstein was complainant,
and Charles E. Plummer, Trustee, was defendant; by which
said decree an injunction theretofore awarded to complainant in the said case was already dissolved and the petition
was dismissed. A transcript of the record in the said case
is herewith submitted, to which transcript reference will be
hereinafter made. For convenience, the petitioner will be referred to as the "appellant", and the said Charles E. Plum ..
mer, Trustee, as the '' appellee' '.
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•THE FACTS.

For many years prior to the year 1931, M. E. Lavenstein,
H. H. Lavenstein and A. L. Lavenstein were prominent business m_en, in the City of Petersburg, Virginia, engaged in the
operation of certain corporations known as the Lavenstein
Corporation, which conducted a department store ;-The Lavenstein Realty Corporation, which engaged in the handling of
real estate business,-and the Dupont City Development Company, also eng·ag·ed in the real estate business. In the course
of their various businesses, the said corporations and the
La vensteins secured various loans from the banks in the City
of Petersburg, Virginia, and about the 13th day of August,
1931, they owed a considerable sum to The National Bank of
Petersburg,:of which the said Charles E. Plummer was President. About the said 13th day of August, 1931, the Lavensteins applied for an additional loan of Twenty-five Thousand
Dollars ($25,000.00) from the said bank, and while negotiations for said loan were going on, the bank offered to make
the loan provided life insurance policies of the Lavensteins
were collaterated and their wives became endorsers of the note
or notes representing the said loan, and, furthermore, that
certain deeds of trust be given upon the properties of the respective corporations. The life insurance policies were deposited and the deeds of trust given, but the wives of the
Lavensteins declined to become endorsers of the said notes.
The appellant, Sadye L. Lavenstein, wife of the said A. L.
Lavenstein, agreed to execute her note for Four Thousand
Dollars ($4,000.00), secured by deed of trust on certain real
estate in Petersburg, and collaterated the same for the
H* money so to be ""borrowed, with the understanding that
.
when the sum of Twenty-five Thousand Dollars ($25,000.00) should be paid. on the indebtedness of the Lavensteins
and their corporations to the said bank, her note, so deposited
as collateral, should be returned to her. She had no dealings in person with the bank as to this note. Her husband,
.A.. L. Lavenstein, testified (R., p. 15) that he approached the
· appellant who declined to put her name on the 'l'wenty-fivc
Thousand Dollar ($25,000.00) note, but was willing to give
n collateral note for Four Thousand Dollars ($4,000.00) secured by a deed of trust on the lot owned by her on Westover Avenue, with tbe understanding that when the first
money was paid in, it should be applied on the Twenty-five
Thousand Dollar ($25,000.00) new loan, and when that was
paid off, she would receive het collateral note cancelled. He
further testiffod (R, p. 16) that on the following morning, he
wc:mt to see l\f 1'. Plummer, who was handling the matter for
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the bank, and met him at his of.flee as he was leaving for Richmond, and ]\fr. Plummer told him he could speak to Mr. Buck
.b1 ranklin ( Vice-President of the bank), and that when Mr.
Plummer got back he w·ould take it up with Mr. Franklin.
A. L. LaYenstein accordingly interviewed Mr. Franklin, and
stated the circumstances as to the willingness of the appellant to collaterate her note of Four Thousand Dollars
($4,000.00), with the understanding that when the first money
was paid back to the bank, it should be applied on the Twenty-five Thousand Dollars ($25,000.00), and when that amount
was paid, her collateral note would be returned to her cancelled. He also testified that Mr. Franklin told him that he
would take it up with Mr. Plummer when he g·ot back that
afteruoon and would call Mr. Lavenstein the following
4* morning. Mr. Franklin called him *the following morning, and, concerning this conversation, Mr. Lavenstein
testified as follows (R., p. 17) :
'' Q. Did he call you the following morning?
'' A. Yes, the following morning, Mr. Owen called me to
the telephone, stating that Buck Franklin wanted to speak to
me. I picked up the receiver and this was his remark: 'Abe,
I spoke to Charlie, and it won't be necessary for any of the
wives to sign that note, but it will be all right for you to get
your wife to fix up the collateral note, and when this $25,000.00 is paid out, she will get that collateral note back.' I
said, 'Thank you, Mr. Franklin, I will attend to this immediately.' ''
He further testified that Mr. J:i.,ranklin said that the first
money paid into the bank would be applied on this Twentyfive Thousand Dollars ($25,000.00) (R., p. 18).
The Mr. Owen referred to above was S. M. Owen, who Wfl8
Assistant Secretary of most of the Lavenstein corporations,
and he testified as to this conversation as follows (R., p. 21):

"Q. Did you discuss any features of the loan with either
Mr. Charles Plummer, the President of the bank, or :M:r. Buck
~,ranklin, the Vice-President of-the bank!
'' A. The only connection I had was-while all these negotiations were going- on, when the request was made for the
wives to endorse, which brought up considerable discussion
and argument, and which they finally agreed not to do-Buck
Franklin called up and asked for Abe, and, in the meantime,
he explained to me what he wanted to tell him, because Abe
was not there. He stated that Abe had been to see him in
regard to the wives' endorsements and the $4,000.00 deed of
trust note on the Westover Avenue lot, and that I was to tell
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Abe that they had decided they would not need the wives'
endorsements and for him to have his wife execute the deed
of trust note, with the understanding that that was for that
particular loan and would be returned upon the payment of
that $25,000.00 item. In the meantime, before I could hang
up the phone, Abe came in the store and I told Mr. Franklin
to wait a minute and Abe got on the phone.''
*:Mr. Franklin was not called as a witness in this case,
and it is fair to state, although it does not appear in the
record,. that he has been dead for some years. The only other
witness who testified as to the transaction was the appellee,
Mr. Charles E. Plummer. He stated that he was the principal representative of the bank in the matter of this loan,
and that he did not recall that anybody else among the officers
had authority in the matter; that he dealt almost exclusively
with Mr. Moses E. Lavenstein, who, it is fair to say, although
not in the record, died several years before this suit was
brought. Mr. Plununer does not deny having the conversation
detailed by the witness, A. L. Lavenstein, concerning the appellant, his wife, as hereinbefore set out, but he seems to have
no particular recollection of anything concerning the matter.
He said that his idea was to get security for the old as well
as the new loans, and that there was no understanding- that
any fund realized from any of the collateral pledg·ed at the
time the new money was loaned, regardless of to whom that
collateral belonged, should be applied in payment of the additional funds loaned at that time. It will be noted that Mr.
Plummer qualified his testimony frequently with such statements as, ~'I do not recall'', or, '' According to the best of
mv recollection" (R., p. 34, seq.).
"'on October 1, 1931, The National Bank of Petersburg was
consolidate<l with the Virg-inia National Bank of Petersbur,g·
to form The First National Bank and Trust Company, and
Mr. Plummer was President of that corporation (R., p. 39).
The consolidated bank was closed during the bank holiday
in the spring· of 1933, and was not opened for business afterward. It went into the hands of W. A. Bond, Receiver.
6* and *Ile was such Receiver at the time this suit was institute<l. More than the sum of Twentv-five Thousand
Dollars ($25,000.00) was afterwards paid by ..the Lavensteirn;;
to. the bank, most of the payments being made from funds del'ived from insurance policies on the life of l\L E. Lavenstein.
~l1l1e appellant thoug·ht that the whole matter was ended, and
overlooked applying for the return of her said deed of tru~t
note for Four Thousand Dollars ($4,000.00). A short tim"'
prior to the month of l\fay, 1938, the appellant, being advised
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that an attempt would be made to sell her property under
the deed of trust, applied to the said W. A. Bond, Receiver,
for the return of her note, which he declined to do, and, being
notified by the said Charles E. Plummer, Trustee, that he
would proceed to sell her property under the deed of trust,
she filed her bill in the Hustings Court of the City of Petersburg on the third Monday of May, 1938, against the said
Charles E. Plummer, Trustee, setting out the facts of the
case and praying for an injunction to restrain him from selling the property under the deed of trust; which injunction
was granted by the court and dissolved by final decree entered
in the said cause on the 13th day of May, 1941. From this
decree your petitioner now appeals.

ASSIGNMENT OF ERROR.
The appellant assigns as error committed by the Court be ..
]ow the action of the Court in dissolving the said injunction
and dismissing the appellant's bill instead of perpetuating
the injunction according to the prayer of said bill.
7*
•ARGUMENT.
Fnr the appellant, the testimony of the witnesses, A. L~
Lavenstein and S. M. Owen, is clear and positive.
A. L. Lavenstein testifies positively that when he ap·
proached Mr. Plummer, the Bank President, with regard to
the note of Four Thousand Dollars ($4,000.00) to be given
by the appellant, Mr. Plummer referred him to Mr. Franklin, Vice-President of the bank. Mr. Lavenstein, accordingly,
saw Mr. Franklin, and, in substance, told him that his wife
was willing· to execute the note of Four Thousand Dollars
($4,000.00) and deed of trust, with the understanding that,
after Twenty-five Thousand Dollars ($25,000.00) was paid on
the Lavenstein loan, her note was to be returned to her ( R.,
p. 16).
M:r. Franklin called Mr. Lavenstein the next morning and
informed him that he had talked to Charlie (meaning Mr .
.Plummer), and it would not be necessary for any of the wives
to sign the note, but it would be all right for him to get his
wife to fix up the collateral note, and when the Twenty-five
Thousand Dollars ($25,000.00) was paid, she would get the
note back (R., p. 17).
No corroboration is necessary to establish this conversation
(Union Trust Co. v. Fu,.gate, 172 Va. 89, 90); however, the
testimony of the witness, S. M. Owen, fully corroborated
Lavenstein 's testimony that such a conversation was had (R.,
p. 22).
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Mr. Charles E. Plummer testified as a witness, and nowhere in his testimony specifically denied that Mr. Lavenstein or Mr. Franklin had the conversation with him as testified by Mr. Lavenstein, nor that Mr. Franklin was au8* thorized. to tell, and did tell, Mr. Lavensteiu ,.that he had_
seen l\Ir. Plummer and that the note was to be deliverecl
with the understanding it would be returned when the sum
of Twenty-five Thousand Dollars ($25,000.00) was paid. A
reading of Mr. Plummer 's testimony indicates a lack of recollection on his part. He testified as to the prior intention of
the bank to take the collateral as security for all loans, both
past and present, and that he ''does not 1·ecall" any deviation from that position (R., p. 31). He then testified that the
sig·natures of the wives were afterwards waived, which was
one deviation from the bank position. He also testified that
it was a distinct understanding· between him as a representative of the bank and Moses E. Lavenstein, the representative
of the Lavenstein interests, that the collateral pledged at the
time the new loan was made was to be held as security fo1~
the old as well as the new loan (R., pp. 32-33). He had already testified that he dealt almost exclusively with Moses
E. Lavenstein in the matter (R., p. 30). This does not negative the appellant's contention that he dealt also with A. LP
Lavenstein, the appellant's husband, as testified by him, nol"
does it negative the testimony that he referred A. L. Lavenstein to Mr. Franklin, the Vice-President, who, in reality,
made the agreement with the appellant, acting through her
husband and agent. The appellant was not one of the '' Lavenstein Interests". -She was a guarantor to the extent of FouiThonsand Dollars ($4,000.00) of the Lavenstein obligations
to the bank through an agreement arrived at between Mr.
Franklin, the Vice-President of the bank, to whom her husband and agent had been referred to by Mr. Plummer, and
the appellant, acting through her husband and agent, A. LP
Lavenstein. If her husband and agent had not taken the
matter up with the hank on ber behalf, and made the
g• *agreement heYeinbefore stated, it might possibly oo held
that Moses E. Lavenstein was her agent; but: having
acted on her own accord, through her husband, in the transaction, the bank was bound by the negotiations and agreement arrived at by her husband and Vice-President Franklin; and the note was not executed until after such agTeement
was reached.
. The appellant was told by her husband that the bank required her endorsement for Twenty-five Thousand Dollars
{$25,000.00). She declined to endorse, but stated that she
would execute her note for Four Thousand Dollars ($4,000.00),
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secured by the deed of trust, and deliver that to the bank as
collateral security, with the understanding that it would be
returned when Twenty-five Thousand Dollars was paid. Her
husband interviewed the of1icers of the bank to determine
whether this was acceptable. The bank's Vice-President told
him it was, and she acted on that understanding and agreement. The note had never been negotiated until it was accepted by the bank, and the bank's receiver and the appellee
are bound by such agreement.
Mr. Plummer denied that there was any promise on the
part of the bank, or on his own part as the bank's representative, that the funds realized from the collateral pledged at
the time the money was loaned should be applied in payment of the additional funds loaned at that time (R., p. 33).
He may not have promised it in a personal interview with
Mr. A. L. Lavenstein (he, Mr. Plummer), but Mr. Franklin,
Vice-President, to whom :Mr. Plummer referred A. L. Lavenstein, did so promise (R., pp. 16, 17). After Mr. Plummer,
the President of the bank, referred the appellant's hus10* band to Mr. Franklin, and after her husband *explained
the conditions to Mr. Franklin, and after Mr. Franklin
telephoned the acceptance of the conditions to her husband,
it was not necessary that :Mr. Plummer should be afterwards
consulted about the matter at all, as the bank's acceptance
of the conditions, through Mr. Franklin, made the contract
complete, and any further negotiations at that time would
have been superfluous.
The appellant's counsel respectfully contends that it made
no difference whether there was an agreement to apply the
first Twenty-five Thousand Dollars ($25,000.00) paid by the
Lavensteins, or realized from the collateral to the payment
of the loan of $25,000.00, made around August, 1931, and it
makes no difference whether the note in question was in fact
pledg·ed for all the Lavenstein indebtedness or not. A large
amount of collateral was given at the time a new loan was
made. The gist of the agreement between the appellant and
the bank was that when the sum of Twenty-five Thousand
Dollars ($25,000.00) was paid, her note of Four Thousand
Dollars ($4,000.00) was to be returned to her. The record
shows that out of the collateral deposited at that time the
new loan was made, the sum of Fifty-one Thousand Ten
Dollars and Forty-two Cents ($51,010.42) has been realized
(R., p. 51). If the bank applied this sum to other obligations
of the Lavensteins, this does not affect the right of the appellant to call for the return of her note and to have an injunction to restrain the appellee from selling her propertr
to satisfy such note.
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It is respectfully submitted that the testimony of Mr. Plummer, the appellee, qualified as it is with such expressions as,
"I do not recall", and "According to the best of my recollection", is entitled to very little, if any, weight in this
11 * cause. This Court has repeatedly *held that the positive testimony of a sing-le witness, who is credible and
unimpeached, that he saw or heard a certain thing· at a certain time and place is sufficient to outweigh that of a number of equally credible witnesses, who, with the same opportunity, testify that they did not see or hear it. (Soit.tliern
Railway Co. v. Berry, 172 Va. 266, 279.) Here the appel- .
)ant's cause is stronger than the rule above announced. Two
credible witnesses testified without qualification as to the
agreement made by Mr. Franklin, the bank's Vice-President,
as to the conditions on which the note of Four Thousand Dollars ($4,000.00) was to be collaterated by the appellant. Only
one credible witness, l\ir. Plummer, the bank's President, testified at all relative to this agreement, and his testimony,
fairly considered, is merely a lack of recollection rather than
a statement of facts.
CONCLUSION.
In view of the matters hcreinbefore set out, the appellee
submits that the final decree of the Court below is contrary to
the law and evidence and the principles of equity, and that tlw
low·er court erred in dissolving the said injunction and dismissing· the appellant's bill; and she respectfully prays that
the Supreme Court of Appeals of Virginia will review and.
reverse the Raid decree and perpetuate the said injunction
as prayed for in her said bill, and grant to the appellant such
g·eneral relief as the nature of her case may require or to
equity shall seem meet.
Counsel for the appellant desires to state orally the reasons
for reviewing- the decree complained of in this cause,
12* and hereby adopts *this petition for appeal as the a ppellant 's brief in support of the agreement hereinbefore
set out. This petition will be filed in the Clerk's Office of
the Supreme Court of Appeals of Virg·inia at Richmond. A
copy of this petition for an appeal has been delivered in perr::on to Willis ,v. Bohannan, counsel for appellee, in the court
below, on tl1e 7th day of A ug·ust, 1941, as required by the rules
,>f the Supreme Court of Appeals of Virginia.
Respectfully submitted,

SADYE L. LAVENSTEIN,
Ry J. H. LAVENSTEIN,
Her Counsel.
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*CERTIFICATE.

I, Philip Freeman, of the City of Petersburg, an attorney
duly qualified to practice in the Supreme Court of Appeals
of Virg'inia, do certify that, in my opinion_, the decree complained of in the foregoing petition ought to be reviewed..
PHILIP FREEMAN.
A copy of the foregoing petJ.tion for an appeal was received by me this 7th day of August, 1941.

WILLIS W. BOHANNAN,
Counsel for Defendant in the Hustings
Court of the City of Petersburg.
Received August 8, 1941.

1\L B. vVATTS, Clerk.
September 9, 1941. Appeal and s·upersedeas awarded by
the Court. Bond $1,000.
M. B. W.

RECORD
VIRGINIA:
In the Hustings Court of the City of Petersburg..

IN CHANCERY..
Sadye L. Lavenstein, Complainant,
v.
Charles E. Plummer, Trustee, Defendant..

CERTIFICATE.
I, Robert G. Bass, Clerk of said Court, do hereby certify
that before applying for a transcript of the record in the
above-entitled cause, the complainant, Sadye L. Lavenstein,
by counsel, gave written notice to the defendant's counsel of
l1er intention so to do, and which said notiee was duly accepted by the said defendant's counsel, and is on file in my
office with the papers in said cause.
Given under my hand this 10th day of July, 1941.
ROBERT G. BASS., Clerk.
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PLEAS at the Courthouse of the said City of Petersburg, before the Hus tings Court of the said City, on the
10th day of July, 1941.

BE IT REMEMBERED, that heretofore 1 to-wit: In the
Clerk's Office of the said Court, at the Rules held on the
rrhird Monday in May, 1938, came the said complainant1 Sadye
L. Lavenstein, by counsel, and filed her Bill in Chancery
ag·ainst the said defendant, Charles E. Plummer,:
page 2 ~ Trustee, which Bill is in the words and figures following, to-wit:

BILL.
To the Honorable Richard T. Wilson, Judge of the Hustings Court of the City of Petersburg:
Your Complainant, Sadye L. Lavenstein, respectfully
shows unto your Honor the following facts as grounds for
this her bill of complaint:
1. That in September, 1931, the Lavenstein Corporation
borrowed the sum of Twenty-five Thousand Dollars ($25,000.00) from the National Bank of Petersburg.
2. That after said money was loaned to said corporation,
your complainant was requested to execute a deed of trust
note in the sum of Four Thousand Dollars ($4,000.00) on
certain property owned by her, and to deliver to the saicl
National Bank of Petersburg said note to be held as security, along with other security, to secure the payment of
the said sum of Twenty-five Thousand Dollars ($25,000.00).
3. That your complainant did, on August 13, 1931, execute
a deed of trust to secure the payment of a note of Four Thousand Dollars ($4,000.00), of even date therewith, and said
note was delivered to the National Bank of Petersburg for the
express purpose of securing the note of Twenty-five Thousand Dollars ($25,000.00), and for no other purpose.
4. That said deed of trust was recorded in the
pag·e 3 ~ Clerk's Office of the Hustings Court of the City
of Petersburg-, Virg·inia, on August 19·, 1931, ancl
is recorded in the aforesaid Clerk's Office in· Deed Book
123, at page 203.
5. That the said property conveyed by the said deed of
trust is Lot 11, in Block 12, on plat of vValnut Hill, in the
City of Petersburg, Virginia.
6. That the said loan of Twenty-five Thousand Dollars
($25,000.00) has been fully repaid.
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7. Tl1at subsequent to the said loan of Twenty-five Thousand Dollars ($25,000.00) to the said Lavenstein l)orporation,
the National Bank of Petersburg merged with the Virginia
National Bank of Petersburg, under the name of First National Bank and Trust Company of Petersburg.
8. That the said First National Bank and Trust Company
of Petersburg was placed in receivership in 1933 and W. A.
Bond was appointed receiver for said ~,irst National Bank
and Trust Company of Petersburg·, and now has possession
of the said deed of trust note of Four Thousand Dollars ($4,000.00) as hereinbef ore referred to.
9. That your complainant has demanded from W. A. Bond,
Receiver as afore said, the return of the said deed of trust
note of Four Thousand Dollars ($4,000.00), but the said W.
A. Bond, Receiver, refused and still refuses to return the
said note to your complainant.
10. That your complainant demanded that the said W. A.
Bond, Receiver, mark ''satisfied'' the said deed of trust fol'
which the said note of Four Thousand Dollars ($4,page 4 ~ 000.00) was g·iven, but the said ·w. A. Bond, Receiver, refused and still refuses to mark the said
deed of trust "satisfied", claiming that he holds the same
as collateral security for other obligations of Lavenstein
Corporation which are unsatisfied, and has notified your complainant that he will proceed to have the provisions of the
deed of trust securing the a hove mentioned note, enforced
by the sale of the property conveyed by the said deed of
trust to secure the said note, and will apply the proceeds derived from said sale to the said other obligations of the Lavenstein Corporation.
11. That your complainant has been notified by Charles
E. Plummer, Trustee under the aforesaid deed of trust securing the aforesaid note of Four Thousand Dollars ($4,000.00), that unless said note was paid immediately, he had
been instructed by the noteholder to advertise the property·
for sale, in accordance with the terms of the said deed of
trust, and would according·ly do so.
12. That the aforesaid obligations of the Lavenstein Corporation, held by the said W. A. Bond, Receiver, are barred
by the statute of limitations and cannot now be enforced;
and that notwithstanding the claim of the said W. A. Bond,
Receiver, that he holds the said note as collateral security
for the said other obligations of the said Lavenstein Corporation, he is not entitled to have the said property sold by the
said Trustee under the said deed of trust, for the reason tba t
the aforesaid other obligations of Lavenstein Corporation
being barred by the statute of limitations, he is not entitled
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to take any action whatsoever on the collateral securing such
other obligatious so barred.
13. Your complainant further shows unto the
page 5 ~ Court that the said note of Four Thousand Dollars
($4,000.00) was delivered by her to the said National Bank of Petersburg with the distinct understanding
that it should be held solely as collateral for the said loan of
Twenty-five Thousand Dollars ($25,000.00) to the Lavenstein
Corporation, and that the monies paid by the said Lavenstein
Corporation to the National Bank of Petersburg, or received
from other collateral held by the said National Bank of Petersburg· for the said note, should be first applied to the extinguishment of the aforesaid debt of Twenty-five Thousand
Dollars ($25,000.00) owing by the said Lavenstein Corporation to the said bank, and among· such collateral was an insurance policy, or policies, on the life of the late Moses E.
Lavenstein, who departed this life, and the proceeds of such
policy, or policies, were collected by the said First National
Bank and Trust Company of Petersburg and were more than
sufficient to extinguish the aforesaid debt for which the said
note of your complainant was deposited as collateral security
and were applied, or should have been applied, by the said
First National Bank and Trust Company of Petersburg to
the extiuguishment of the said debt.
14. Your complainant is advised that she is entitled to come
into your Honor's Court and by virtue of the circumstance~
above set out, to have an injunction issued by this Honorable
Court enjoining and restraining the said Charles E. Plummer, Trustee, from proceeding to enforce the pl'ovisions of
the said deed of trust securing the aforesaid note; and you 1·
complainant avers that unless the said Charles E.
page 6 ~ Plummer, Trustee, as aforesaid, is so enjoined and
restrained, she will be irreparably injured.
In tender consideration whereof and forasmuch as vom·
complainant is without remedy, save in a court of equity wiiere
sueh matters are alone and properly cognizable, your complainant prays that the said Charles E. Plummer, Trustee,
he made a party defendant to this bill, and required to answer the same, answer under oath being hereby expresslv
waived; that a permanent injunction be granted to your complainant enjoining and restraining the said Charles E. Plummer, Trustee, from proceeding· to sell, or have sold, the property conveyed by the said deed of trust to secure the said
note; and that the Court will grant unto the complainant such
other, further and general relief as the nature of her ca~.P
may require or to equity may seem meet.

Sadye L. Lavenstein v. Charles E. Plummer, Trustee.

13

And as in duty bound, your complainant will ever pray,
etc.
SADYE L. LAVENSTEIN,
Complainant.
State of Virginia,
City of Petersburg, to-wit:
I, J. H. Lavenstein, a Justice of Peace in and for the city
.aforesaid, in the State of Virginia, do certify that Sadye
L. Lavenstein this day personally appeared before me, in my
city aforesaid, and made oath that the matters set forth in
the foregoing bill are true, according to the best of her knowledge and belief.
Given under my hand this 14 day of May, 1938.

J. H. LA VENSTEIN,
Justice of Peace.
page 7 ~

And at another day, to-wit:
May 14th, 1938.

In said Court on

DECREE.
Upon the prayer of the bill in this cause, an injunction is
hereby granted the complainant, Sadye L. Lavenstein, enjoining and restraining the defendant, Charles E. Plummer,
Trustee, from proceedino· to sell, or have sold, Lot 11, in
Block 12, as shown on a plat of ·walnut Hill, and which property is more accurately described in a certain deed of trust
dated August 13, 1931, and recorded in the Clerk's Office
of the Hustings Court of the City of Petersburg, Virginia,
111 Deed Book 123, at page 203.
This injunction shall be in force from this date to August
11, 1938, at which time it shall stand dissolved, unless prior
thereto it has been modified, or enlarg·ed, or a further injunction granted, but this decree shall no.t become effective until the complainant, or some one for her, shall enter into
lJond before the Clerk of this Court in the sum of $100.00,
conditioned according· to law.
And at another clay, to-wit: In said Court on August 8th,
U)38.
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DECREEr
This cause came on this day to be again heard on the papers formerly read and upon the motion of Charles E. Plumme1·, trustee, by counsel, this day made at bar for leave to
file his answer in the above styled cause, and was argued
by counsel.
On consideration whereof the Court doth adjudge, order·
and decree that the said Charles E. Plummer, trustee, be and
he is hereby granted leave to file his. said answer,
page 8 ~ and the same is accordingly filed.

ANSWER OF DEFENDANT FILED AUGUST 8TH, 1938..
Your respondent, Charles E. Plummer, Tmstee, and defendant in the above entitled suit, saving to himself all just
exceptions &c., in answer to the bill of complaint filed in saicl
suit says as follows :
1, 2, 3, 4 and 5; That in the summer of 1931 and after the
execution of the $4,000.00 note and the deed of trust secm·ing· tne same referred to in said bill of complaint, The National Bank of Petersburg loaned to the Lavenstein Corporation, or to one of the corporations owned and controllecl
by M:oses E. Lavenstein, H. H. Lavenstein and A. L. Lavenstein, certain sums of money in addition to what had already been loaned by said bank to the Lavenstein interests,
and took from the Lavenstein interests such collateral as
was available from the corporations as well as the individuals,
·which collateral was to secure not only the loans made at
that time but loans made previously. The new loans were
made expressly on the condition that the new loans, as well
as the old loans, should be secured by said collateral. Included in this collateral was the $4,000.00 note of your complainant Sadye L. Lavenstein secured by the deed of trust
and endorsed by said Sadye L. Lavenstein and by Moses E.
Lavenstein, H. H. Lavenstein and A. L. Lavenstein, the husband of said Sadye L. Lavenstein. This note was
page 9 r payable on demand to the order of said Sadye L.
Lavenstein, and tendered by the endorsers along
with the other collateral for the purposes hereinbef ore stated.
6: That at the time this collateral was pledged to The
National Bank of Petersburg· as security for the payment of
a.11 indebtedness due from the Lavenstein interests, your respondent was president of The National Bank of Petersburg, and it was largely through him that the new loans wer~
made with the stipulation that collateral pledg·ed was to be
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security for the new loans as well as the old. That in the
collateral were certain life insurance policies insuring the
life of Moses E. La venstein, and duly assigned to The National Bank of Petersburg both by the insured and by the
beneficiary, who was his wife Blanche B. Lavenstein. Moses
E. Lavenstein died while these policies were in force and
pledged to said bank, and the amounts due thereon were collected and applied to the indebtedness of the Lavenstein interests. As to what particular note or notes this insurance
money was applied your respondent is not fully informed.
7: That after said new loans were made by The National
Bank of Petersburg said bank was consolidated with the
Virg·inia National Bank of Petersburg, which consolidation
was consummated on October 1st, 1931, under the name of
the First National Bank and Trust Company of Petersburg.
8, 9, 10 and 11 : That so far as your respondent knows
or believes the allegations in the bill of complaint contained
in paragraphs numbered 8, 9, 10 and 11 are true.
12: That your respondent is not informed as to
page 10 ~ whether all or any of the principal notes which arc
secured by said collateral note of said complainant are barred by the statute of limitations, but he says that
in his opinion the right of the holder of said principal notes
to enforce his rights against the collateral is not affected by
the principal notes being barred by the statute of limitations,
if. such is the fact.
13: That said $4,000.00 note was not delivered to The National Bank of Petersburg by the complainant, but was delivered to said bank by Moses E. Lavenstein acting for himself and the other endorsers of said note, and that it was delivered with the distinct understanding that it was to he held
as collateral security for the payment of all indebtedness of
the Lavenstein interests. · There was no agTeement as to
how collections made on said collateral were to be applied to
the obligations of the various Lavenstein interests.
And now, having fully answ·ered, your respondent pray:-;
to be hence dismissed with llis reasonable costs in this behalf
expended.
CHAS. E. PLUMMER, Trustee.
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Sadye L. Lavenste-in..
DEPOSITIONS OF COMPLAINANT.
SADYE L. LAVENSTEIN,
a witness of lawful age, being duly sworn, deposes and says:
Examination by J. H. Lavenstein :
lQ. Please state your name and residence.
A. Sadye L. Lavenstein, Granada Apartments,
page 11 ~ S. Sycamore Street Extended, Petersburg, Virgfoia.
2Q. You are the wife of Mr. A. L. Lavenstein t
A. Yes.
3Q. "\Vere you the wife of Mr. A. L. Lavenstein in 1931?
A. Yes.
4Q. Mrs. Lavenstein, do you recall a transaction which took
place around August, 1931, when you executed a deed of trust
of $4,000.00 on a certain lot you owned in Walnut Hill!
A. I do.
5Q. vVill you please state tlrn circumstances surrounding
that transaction as you recall iU
A.. At that time mv husband came to me and told me that
the Lavensteins were borrowing $25,000.00 from the National Bank of Petersburg and that 1\fr. Plummer was ref!Uesting the signatures of the wives as well ns any collateral
they mig11t possess. He asked me if I would put my signature to this note. I told my husband that under no circumstances would I put my signature to this $25,000.00 note 011
the indebtedness that the Lavensteins owed. I did tell him
that I would be willing· to give him whatever collateral I had.
which was my lot on Westover Avenue, with the understanding, however, that this would be the collateral on a new loa ·1
that would be taken ca1·e of or reimbursed first In othc1·
words, I told him that I would give this collateral with the
understanding that the first money paid back would be applied to this $25,000.00 loan and when the first $25,000.00 had
been paid in that I would g·et back my collateral
pag·e 12 ~ note. Several days afterwards, my husband came
to me and told me that he had made these arrangements with the bank. It was under these conditions that I
gave my note as collateral.
~ 6Q. You had no conversation at all with any of 1:h<.~ officiabt
of the bank?
A. No, sir.
7Q. All your dealing·s were through your lmshand 1
A. My husband takes care of all my financial business. I
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]iave the most confidence in his ability and never question
him.
SQ. You never did get your note .back 1
A. No, I never got my note back, but I was under the imJJression that it was automatically cancelled when the $25,000.00 was paid up.
9Q. When you found out that the note had not been cancelled, you brought suit to get the deed of tmst cancelled1
A. Yes.
CROSS EXAMINATION.
By Mr. Mason:
lOQ. Who did your husband teH you would be the makers
and endorsers on this $25,000.00 note f
A. The Lavensteins were the people borrowing the money
for the new loan. This was a new loan that the Lavensteins
were making.
·
11.Q. Did you talk to any of the Lavensteins except your
lmsband?
A. No, sir, I did not.
12Q. So that you had no information as to how much money
it was proposed that they should borrow or what they should
do with it or what the terms of repayment were
page 13 ~ to be or of any of the details in connection
any loan that the First National Bank and Trust
Company, The Virg'inia National Bank, or the National Bank
of Petersburg had made to the Lavensteins except through
your husband, 1\fr. A. L. Lavenstein, did you t
A. Mr. Attorney, I would like to give this statement. 1\fr.
Lavenstein is very capable of making his transactions very
clear, and I am fully aware of the fact' that a new loan was
made for $25,000.00, with tl).e understanding that the first
money paid back would be applied against this loan and that
when $25,000.00 was paid in, that I would get my collateral
back.
And further this deponent saith not.
MR. A. L. LAVENSTEIN,
a witness of lawful age, being duly sworn, deposes and says :
Examination bv Mr. Lavenstein:
13Q. Please "'state your name, residence and occupation.
A. A. L. Lavenstein. Merchant. I live at 1693 S. SycaM
more Street Extended, Petersburg, Virginia.
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14Q. Mr. Lavenstein, Mrs. A. L. Lavenste-in, ·who has just
testified, is your wife, is she noU
A. Yes.
15Q. She was your wife in 1931 °l
A. Yes.
16Q. In 1931 were you in any way connected with the Lav;..
enstein Realty Company, Incorporated t
A. Yes.
page 14 ~ 17Q. In what capacity Y
A. Secretary-Treasurer.
18Q. You were also a director of the company and a stockholder 1
A. Yes.
19Q. Do you recall the circumstances surrounding 1he loan
made to Lavenstein Realty Company, Incorporated, or theLavenstein Corporation, from the National Bank of Petersburg in 1931, in which said loan your wife executed a deed of
trust note of $4,000.00f
A. Yes, I remember that.
20Q. Can you give us the history of that loan¥
A. At the time that this loan was bei~g made, Mr. Charles
Plummer called a meeting of the Lavenstein brothers, Moses
E. Lavenstein, Harry H. Lavenstein and A. L. Lavenstein,.
in his private law office. He stated that you boys want a
loan of $25,000.00. In order to get this loan through-now
understand, fellows, I am not asking for any collaterals £01·
the loans that you already have-we are perfectly satisfied
with the papers that we are holding-but in order to get this
loan through-I would ask that you, individually, furnish me
with aH the real eRtate that you may own personally and also
your life insurance policies, together wit11 your wives' signatures and their personal properties, if they own same.
:Moses Lavenstein answered him. that we will take this under
consideration, and we will bring you a list of what we own
personally and we will take the other end of it up with the
wives.
21Q. At that point, had any part of this $25,000.00 been
loaned to you 1
A. To the best of my recollection, there was
page 15 ~ $10,000.00 loaned on that $25,000.00.
22Q. You mean had alreaclv lwen loaned t
A. Yes, had already been loaned. vVe boys got togeth(w
and accumulated all of our insurance policies. ·we also g·ot
up all the real estate that we l1ad that had no mortgages, 01·
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possibly had a first mortgage on it, and made it up in a list
ready to present it to Mr. Plummer.
23Q. Do you recall the list that you gave Mr. Plummer?
A. To the best of my recollection, it was a second mortgage on the Sycamore Street property; second mortgage on
the Savoy Hotel property; third mortgage on the Hopewell
property; first mortgage on the Penns Grove, New Jersey,
property; together with all the life insurance pQlicies that
we possessed.
24Q. Do you reca.11 the total amount of those life insurance
policies that were turned over?
A. I don't recall. At that time I believe there was a memorandum somewhere on record.
25Q.
as that life insurance turned over to him the life
insurance on each of you. In other words, M. E. Lavenstein
turned his in, IL H. Lavenstein turned his in., and you turned
in yours?
A. Yes. After that was done, I approached my wife and
told her that we were borrowing a new loan of $25,000.00 and
that we were giving our personal collaterals and that l\fr.
Charles Plummer also requested that the wives should sign
their names to this note, together with any real estate that
they might possess. I askecl her if she would be
page 16 ~ willing to sig11 this note and give collateral. Her
answer to me was that I will not put my name on
this $25,000.00 note, but I am willing to give you a collater~l
note for $4,000.00 on the lot that I own on Westover Avenue,
with the understanding· that when the first money is paid in
that it would be applied on the $25,000.00 new loan, and when
that was paid off that I would receive my collateral note cancelled.
26Q. Did the wives of M. E. and H. H. Lavenstcin agree
to sign that $25,000.00 notef
A. As far as I can recollect, they did not agTee to sig·n.
27Q. After you had this conversation with your "ife, did
you have any other conversation with any officers of the bank
·
reg·arding that?
A. Yes, I went back on the following- morning to see l\fr.
Plummer. I met him at his office as he was leaving for Richmoncl. He stated that he had an appointment and had to he in
Richmond within the 11ext hour and that I could speak to Mr.
Buck Franklin and that when he got back he would take it
up with him.
28Q. ,v-110 is l\fr. Burk Franklin?
A. He was at that time, I believe, Vice-President of the

,v
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National Bank. I explained to :Mr. Buck Franklin that my
wife refused to sig·n this $25,000.00 note, but she was willing
to give, as collateral, her note on the Westover Avenue lot,
in the amount of $4,000.00, with the understanding that when
the first money is paid back to the bank, it would be applied
on this $25,000.00, and when this amount is paid, her collateral
note would be returned to her cancelled. He told
page 17 ~ me that he would take it up with Mr. Plummer
when he got back that afternoon, and he would call
me the following· morning.
29Q. Did he call you the following morning'?
A. Yes, the following morning, :Mr. Owen called me to tl1e
telephone, stating that Buck Franklin wanted to speak to
me. I picked up the receiver and this was bis remark: '' Abe,
I spoke to -Charlie, and it won't be necessary for any of the
wives to sign that note, but it will be all rig·ht for you to g·et
your wife to fix up the collateral note, and when this $25,000.00 is paid out, she will get that collateral note back." I
said, "thank you, you, Mr. Franklin, I will attend to this immediately.''
It is stipulated between counsel that objections to the specifo~
questions and answers in these depositions may not be made
at this time, but that upon the completion of the depositiouH
a copy will he furnished counsel for the defendant, who will
thereupon make, in writing, the specific objections he makes
to the said questions and answers.
30Q. As I recall, in answer to a previous question, as to
your conversation with Mr. Franklin at the bank, you told
him that your wife would sign this $4,000.00 deed of trust
note, as security fol' this $25,000.00 note, providing this $4,000.00 note was given back to her when this $25,000.00 was
paid, and that this $25,000.00 would be paid off out of the
first proceeds received by the bank. In your conversation
with l\fr. Franklin on the following morning, was
page 18 ~ anything said in that <·onversation concerning- the
fact that this $25,000.00 would be paid off out of
the first proceeds of any money paid to the bank 1
A. Yes, that out of the first money that would be paid into
the bank would be applied on this $25,000.00, and when the
$25,000.00 was paid, Mrs. Lavenstein would receive l1er collateral note back cancelled.
31Q. Is that the only conversation You had with either Mr.
Franklin or Mr. Plummer prior to the execution of this $4.000.00 note?
·
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A. Yes.
32Q. In your testimony you have referred to a $4,000.00
collateral note. What do you mean by the $4,000.00 collateral note f
A. I mean, more or less, that a mortgage on Mrs. Lavenstein's lot on Westover Avenue would be given in the form
of a collateral to guarantee this new $25,000.00 loan.
33Q. Was the sum of $25,000.00 paid back to the National
Bank of Petersburg from the various securities that were
delivered to the bank, as result of this $25,000.00 loan?
A. As far as I lmow, it was.
34Q. ,vhen you refer to the collateral note, Mr. Lavenstein, it is my understanding· that what Mrs. Lavenstein did
was to execute a deed of trust note of $4,000.00, and that this
deed of trust note of $4,000.00 was delivered to the bank,
along with other collaterals, to secure this $25,000.00 loan. Is
that correct?
A. That is correct.
35Q. And that is the collateral note you refer to f
page 19 ~ A. Yes, that is the collateral note.

CROSS EXAMINATION.
Bv l\fr. Mason:
· 36Q. What was the value of the total amount of the col~
lateral that was pledged to the bank at that time?
A. Do you mean for this $25,000.00 new loan!
37Q. At. the time the $25,000.00 was loaned.
A. Do you mean the collateral that we gave the bank for
this loan?
38Q. Yes.
A. To the best of my recollection, it was in the neighborl10od of about $150,000.00, not including· the life insurance
policies.
39Q. ,vhat was the value of the life insurance policies f
A. I do not know the exact :figures, but I would say between $50,000.00 a.nd $75,000.00-the face value of the po Ji..
cies.
4·0Q. ,,7hat, in your opinion, without recourse to ac.curate
figures, was the cash surrender Yalue of those policies at that
timet
A. I haven't got that in my mind. It would be awfully
hard for me to know unless I had the policies before me.
41Q. ·what vain~, if you know, did the bank place on the
insurance policies?
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A. I am not in a position to tell you that. I am not the
banker.
42Q .. You stated that at the time this collateral was pledged
with the bank, that $10,000.00 of this loan of $25,000.00, which
we a.re discussing, had already been loaned. Will you explain thatt
A. At the time the Lavensteins were negotiatpage 20 ~ ing this loan of $25,000.00, Moses Lavenstein stated
to Mr. Charles Plummer that he had to have $10,000.00 at once, and that the other $15,000.00 he did not need
for a period of thirty, sixty or ninety days. Mr. Plumme,~
said to go ahead and draw the $10,000.00, and we will make
arrangements to fix up the papers.
43Q. How was the loan of $25,000.00 evidenced, by one note
for $25,000.00, or more?
A. I don't recall just how that was done. I believe the
books will show that or the records in the bank will show
it.
44Q. You testified, Mr. Lavenstein, that the wives of your
brothers and yourself were requested to put up certain collateral. What was the total value of the collateral that thev
furnished¥
··
A. There was no request made of any of the other wives.
45Q. Just of your wife!

A. Yes.
Question by Mr. Lavenstein:
46Q. Isn't it a fact that the reason the other wives were
not asked to put up collateral was because they didn't have
anything to put up; that the real estate they owned was covered by mortg·ages, and that this real estate Mrs. A. L. Lavenstein owned was the only thing available from the wives?
A. Yes, that is what I understand.
47Q. Do you know whether or not the First Napage 21 ~ tional Bank had the mortgages on t11e propertv
owned by the other wives?
~
A. As far as I know, the bank did not have this.
Question by Mr. Mason:
48Q. In other words, the collateral furnished by Mrs. Sadve
l,. Lavenstein was the only collateral availabie from th.at
source¥
49Q. As a matter of fact, do you recall whether or not the
bank asked the other wives to put up any collateral-wa~m't
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all they wanted the other wives to do was just to endorse the
paper?
A. At the time they asked the wives to sign the note and
give them a list of whatever real estate they possessed.
And further this deponent saith not.
MR. S. M. OWEN,
a witness of lawful age, being duly sworn, deposes and says:

Examination by Mr. Lavenstein:
50Q. Please state your name, residence and occupation.
A. S. M. Owen, 26 vVatson Court, Petersburg, Virginia,
Secretary Delta Oil Company.
51Q. Mr. Owen, in 1931, were you in any way connected
with the Lavenstein Realty Company, Inc.., or Lavenstein
Corporation f
A. Yes.
52Q. In what capacity 1
A. I looked after all the records and was Assistant Secretary of most of their corporations, including the Lavenstein
Corporation and Lavenstein Realty Company.
53Q. You handled all the hooldrneping affairs, including
the note items?
A. Yes, I handled all the banking.
page 22 ~ 54Q. Mr. Owen, are you familiar with this $25,000.00 loan tl1at you have heard us discussing? Do
you recall whether or not this $25,000.00 loan was made at one
time, or rather do you recall that this $25,000.00 was paid ju
one or more installments?
A. Do you mean received 1
55Q. Yes.
A. I think it was two $10,000.00 payments and one $5,000.00.
56Q. Do you know whether or not when the loan was consummated and the $25,000.00 was delivered to Mr. Lavenstein,
was that represented by one or more notes ·r
A. I am quite sure it was represented by three notes.
57Q. Mr. Owen, did you participate in the securing of that
loan at alU
A. No, sir.
58Q. Did you discuss any features of the loan with either
1\fr. Charles Plummer, the President of the bank, or Mr.
Buck Franklin, the Vice-President of the bank f
A. The only connection I had wa.s-while all these negotiations were going on, when the request was ma<le for the
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wives to endorse, which brought up considerable discussion
and argument, and which they finally agreed not to do-Buck
Franklin called up and asked for Abe, and in the meantime
he explained to me what he wanted to tell him, because Abe
was not there. He stated that Abe had been to see him in
regard to the wives' endorsements and the $4,000.00 deed of
tmst note on the "\Vestover Avenue lot, and that
page 23 ~ I was to tell Abe that they had decided they would
not need the wives' endorsements and for him to
have his wife execute the deed of trust note, with the understanding that that was for that particular loan and would
be returned upon the payment of that $25,000.00 item. In
the meantime, before I could hang up the phone, Abe canw
in the store and I told Mr. Franklin to wait a minute and Ahe
got on the phone. I also would like to say that I have known
Buck Franklin for a number of years-I knew him when he
was Fire Commissioner in Richmond, which might account for
his telling me some things which he might not tell anyone.
59Q. Mr. Franklin knew that you were familiar with all
the affairs of the Lavensteins and that vou handled all thefr
business matters?
"'
A. Yes.
60Q. Did Mr. Franklin say anything to the effect that tlw
first moneys that came in would be applied to the $25,000.00
loan?
A. No, that part of it was never brought up, but he did
say that when this note was paid out that it would be returned.
61Q. The other part, he did not discuss with you Y
A. No, sir.
62Q. Mr. Owen, after thi!=l note was made, do you know·
whether or not the interest payments were kept up, and if so,
to what time?
A. All the interest was kept up on all of our papers np
to March 20, 1932, in so far as the Lavenstein Corporation was
concerned, as it made a assignme1it at tlrnt time. The Lavenstein Realty Company continued long afterwards and is still
in existence.
63Q. You don't know what payments the bank received after
that time?
page 24 r A. No. The store made an nssignment in March,
1932, and up to that time tl1e interest had been
kept up on all the notes of the Lavenstein Corporation as
well as the other corporations.
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CROSS EXAMINATION..

By Mr. Mason:
64Q. Mr. Owen, ho,v long lias it been since tl1e conversation held over the telephone with Mr. Franklin that you have
just related took place?
A. It has been approximately eight and one-half years,
because it was in 1931, rather it would be seven and one-half.
65Q. What month was it inf
A. I would say it was in October, or some time in the FaU
of the year, but I can't be specific.
66Q. You testify that you had no particular interest in this
transaction other than to deliver the message to Mr. Lavcmstein. Did you have any reason to particularly burden your
memory with the details of this message!
A. Except for this reason-I had to help on all the preparations of all the deeds and everything. I had to take all the
acknowledgments-I was Notary for the concem. All its
papers came to me, and I was familiar with the whole thing
that was going on, while I had no direct contaet with Mr.
Plummer and Mr. Franklin in regard to the arrangements
for the loan.
67Q. Did you write out the notes for $25,000.00'?
A. I cannot say-but I might have made them out.
68Q. Did you attend to the preparation of the deed of trust
signed by Mrs. A. L. Lavenstein?
A. Yes, I took the aclmowfotlgmcnt.
page 25 } 69Q. You wrote the deed f
A. As well as I remember, I think I did. I used
to write them quite often. I am not a lawyer, but I am quite
sure I wrote them in the proper form.
70Q. Did you write it yourself!
A. I would say ofi11and that I think I did-but I wonldn 't
like to say. I might have had another blank that I copied
from. Jake migl1t have written it, but I have au idea that I
might have done it. I used to do this quite often, especially
on the New Jersey properties where they lrn<l the special
forms, and I used to fill in the descriptions.
71Q. Who notiffod Mrs. Lavenstein that the deed was ready
for her signature?
A. I did.
72Q. Did yon prepare the note that that deed secured?
A. Yes.
73Q. Who delivered those to the bank!
A. I would say Moses La.venstein. I can't be sure but I
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don't remember doing it myself. I have an idea that he took
them down to the bank with the other papers.
74Q. What else was there besides the deed of trust and.
the note!
·
A. I prepared a list of all the life insurance policies, showing the amount of the policies and the liens already borrowecl
and the net proceeds, as well as the premiums. In addition
to that they had the mortgages on the Hopewell property, the
Savoy Hotel property, the Store building and the
page 26 ~ Penns Grove, N. J., which was in the name of the
DuPont City Development Company.
75Q. How many life insurance policies were there!
A. Do you want me to guess!
76Q. No.
A. I can't say exactly, but I would say in the neighborhood
of $15,000.00 to $20,000.00.
77Q. What were the face value of these policie81
A. None of them were higher than $10,000.00 and none of
them less than $5,000.00.
7SQ. How much were the policies f
A. I can get the records.
79Q. I want you to tell me from your memory.
A. I can't give this to you offhand. I can guess at the approximate amount. I might have a list of them at homeI made them up-and I have a lot of souvenirs at home.
80Q. I take it that certain deeds of trust, other than the
one signed by Mrs. Sadye L. Lavenstein, which conveyed tlw
Penns Grove property, the Hopewell property, the Sycamore
Street property and the Savoy Hotel property, were prepared
at that time.
A. Yes.
81Q. Who prepared them?
A. To the best of my knowledge, Mr. Plummer prepared
them at his law office.
82Q. How much money did each one of those deeds of trust
secure!
A. I can give you almost the exact amount on tile store
buildings. I can almost give the otherH, but I am
page 27 ~ afraid I might get them mixed up.
And further this deponent saith not.
The taking of depositions continued.
I, Annie A. Turner, a Notary Public, in and for the Citv of
Petersburg, in the State of Virginia, do hereby certify that the
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foregoing depositions were taken before me, in my city and
state aforesaid, on the 7th day of March, in the year 1939.
ANNIE A. TURNER,
Notary Public.
My commission expires : January 17, 1943.
OBJECTIONS TO TESTIMONY OF COMPLAINANT OR
PLAINTIFF.
Counsel for the defendant, Charles E. Plummer, Trnstec,
makes the following objections to the testimony offered by
the witnesses for the plaintiff:
.
1. All of the evidence offered by Mrs. Sadye L. Laveugtcin
on the ground that it is irrelevant and immaterial and bas no
probative value as to what agreement the First National Hank
and Trust Company had with the Lavenstein interests regarding what indebtedness the collateral pledged at that time
should be held by the bank to secure.
2. To so much of the answer of A. L. Lavenstein to question No. 25 of his testimony as relates to the condition upon
which Mrs. Sadye Laveustein agreed to execute the
page 28 ~ $4,000.00 note and sign the deed of trust on the
Westover Avenue property for the use of tho
Lavenstein interests as irrelevant and immaterial.
3. Objection is made to so much of the answers of A. L.
Lavenstein to questions Nos. 28 and 29 in his testimony as
relates what Mr. Buck Franklin said on the ground that the
same is hearsay, is irrelevant a.nd immaterial, and that it is
not shown Mr. Franklin represented the bank in the transaction, had any authority to do so or to agree for the bank
as to what it was willing' to do ancl that the statementR made
by Mr. Franklin as related by the witness showed on their face
that Mr. Charles E. Plummer, and not himself, was authorir.ed
to speak for the bank and that Mr. Charles E. Plummer is
the best evidence as to what agreement the bank was willing
to make, and also to so much of the testimony of :Mr. S. l\L
Owen in his answer to question No. 58 of his testimony as
relates what Mr. Franklin told him on the same ground, aml
on the further ground that Mr. Charles E. Plummer is the
best evidence as to what agreement the bank was willing to
make and did make.
Respectfully submitted,
JOHN BLAIR MASON, p. d.
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DEPOSITIONS OF DEFENDANT.
MR. CHARLES E. PLUMMER,
being duly sworn, deposes and says as follows:

By Mr. Mason: .
Q. Mr. Plummer, will you please state your name, age, residence and occupation T
.
page 29 ~ A. Charles E. Plummer, lawyer and also a
banker, my residence, Petersburg, and my age, n:-t
Q. What bank are you connected with, Mr. Plummed
A. I am now President of the Citizens National Bank of
Petersburg-.
Q. Have you ever been connected with any other hank?
A. Yes. I was first connected with the National Bank of
Petersburg and when that bank was consolidated with the
Virginia National Bank, I was President of the First National
Bank and Trust Company of Petersburg.
Q. About what was the date of the consolidation of the
National Bank of Petersburg and the Virginia National Bank
to form the First National Bank and Trust Company!
A. October 1, 1931.
Q. While you were president of the old National Bank
of Petersburg, did the Lavenstein Corporation maintain a
line of credit there Y
A. Yes. It had notes in the bank.
Q. Those notes represented a considerable amount of money,
did they not f
A. Yes, they did.
Q. Did the Lavensteiu Corporation about September, 19:JJ,
apply to you or to the old National Bank of Petersburg for the
loan of additional funds 1
A. The Laveustein interests applied for additional Joan and
I think it was to be used principally for the Lavenstein Corporation which was conducting a department store. The Hwee
Lavenstein brothers also owned another co1·pompage 30 ~ ti.on, and I am not entirely certain whether all of
the money was for the Lavenstein Corporation er
whether part of it was for that and part for the other. However, I usually considered the Lavenstein interests as a whole
in dealing with the credit.
Q. You yourself, as president of the National Bank of
Petersburg, handled that proposal, did you noti
A. Yes. I was the principle representative of the bank in
that matter. In fact, I may say that I don't recall that anybody else among· the officers had authority in the matter. It
was, of course, discussed with the dirertors. bnt T rlnn't recall
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that anybody else was given authority except myself.
Q. You speak of Lavenstein interests. With whom did you
deal as a representative of those interests?
A. Almost exclusively with Mr. Moses E. Lavenstein.
Q. Was he the gentleman who approached you with respect
to the borrowing of further funds f
A. Yes.
Q. Do you remember the approximate amount of the additional credit that was desired by the Lavenstein interests?
A. I can't be accurate about tha{, but my recollection was
that it was in the neighborhood of $25,000.00. I remember
very well the many requests that he made and his repeated
statement that if the National Bank did not help them out,
that he had nowhere else to go, and he knew that it was necessary to have additional funds.
Q. Were the additional funds requested, in fact
page 31 r loaned to the La,~nstein interests through ·the
agency of Mr. Moses E. Lavenstein?
A. Yes. I may explain that some formal action was necessary by the stockholders and the board of directors of the
three corporations that. were involved, and as I recall, there
was a meeting of all three of the Lavensteins in my law office
for the purpose of adopting formal resolutions with reference
to deeds of trust which were to be executed by the three cor..
porations.
Q. Was that meeting held particularly with reference to
additional funds or to the entire line of credit that the Lavell.
stein Corporation had at the bank?
.A. When the first request was made for additional loans,
it was very positively stated that all available values on hand
by the corporations controlled by the Lavensteins or by them
individually, would have to be pledged not only for the new
loan but as security for the old loan and I don't recall that
there is any deviation from that position. In fact, we were
only induced to make the new loan for the reason that we
wanted to keep the Lavenstein interests in operation and to
obtain security for loans that we already regarded a:-i very
weak.
Q. With respect to the values which you state the Lavensteins were required to deposit as collateral security in order
to obtain the additional funds requested, was it understood
that any of the wives of the Lavensteins should deposit any
of their property as collateral along with the other?
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Objection by Mr. Laveustein: I want to object. to this question on the grounds that it is what is commonly
page 32 ~ known as a leading question, that the witness should
be asked what the understanding was and should
not be told in advance as to what that understanding consisted of.
By Mr. Mason: In reply to the statement just made by
counsel for the plaintiff, counsel for the defendant, wished to
state here that Mr. A. L. Lavenstein, a witness for the complainant, has testified as follows:· In answer to a question
by Mr. Jacob H. Lavenstein, counsel. for the plaintiff as follows: "Yes, after that was done, I approached my wife and
told her that we were borrowing a new loan of $25,000.0U
and that we were giving our personal collateral and that M.r.
Charles Plummer also requested that the wives should sign
their names to this uote together with any real estate they
possessed.''
By Mr. Plummer~
A. The bank requested that all available values owned by
the three Lavenstein brothers individually, or their wives,
or controlled by them, be pledged as security for what would
be due the bank, including old as well as new loans. The
signatures of the wives were requested.
Q. Was it the distinct understanding between you as a
representative of the bank and Mr. Moses E. Lavenstein, the
representative of the Lavenstein interests, that the collateral
pledged with the bank at the time the new loan was. made
should be held by the bank as collateral security for the entire indebtedness of the Lavenstein interests and not particularly for the new funds loaned 7
~

Objection by Mr. J. H. Lavenstein: I object to
that question on the same grounds that it is a lea(ling question.
page 33

By :M::r. Plummer:
.A.. It was to be held for security for the old as well as the
new loan.
Q. Was there any understanding or was there any promise
on the part of the bank or on your part as the bank's representative, that any funds 1·ealizecl from any of the collateral
pledged at the time the new money was loaned, regardless
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of to whom that .c?llateral belonged, should be applied in payment of the additional funds loaned at that time!
A. There was no such promise.
~- Mr. Plummer, Mr. A. L. Lavenstein, a witness for tho
complainant, in his testimony stated as follows: "At the time
this loan was made, Mr. Charles Plummer ralled a meeting
of the Lavenstein brothers, Mr. Moses E. Lavenstein, Harry
H. Lavenstein, and A. L. Lavenstein, in his private law offiee.
He said that, ''You boys want a loan of $25:000.00. In order
to get this loan through-now understand this, fellows, I am
11ot asking for any collaterals for the loans that you already
have-that we are perfectly satisfied with the papers that
we are holding-but in order to get this loan through-I would
ask that you individually furnish me with all the real estate
that you may own personally, and also your life insurance
policies, together with your wives' signatures and their personal property, if they own same''. Did you make any of that
statement attributed to you, and if so how much?
page 34 ~ A. I have _already stated that at the beginning
of the negotiations of this new money, the bank
stated most positively that all available values, real or personal, owned by the individuals, their wives. or the corporation, must be pledged as security not only for the new loan
but as security for the old loan, and in consideration of the
time of payment of the old loan being extended from time to
time. In view of this, I cannot see how it was possible for me
to have made such a statement as Mr. A. L. Lavenstein savs
I made. It is true that we requested the signatures of the
wives, not only on the deeds of trust on which their signatures
might by necessary to lmr dower rights, but also as endorsers
or co-makers on the new notes. Subsequently, according to tlw
best of my recollection, Mr. A. L. Lavenstein informed tlw
bank that his wife was not willing to sign or endorse the
notes and the bank did not. require the signatures of any of
the wives on the notes except in the case of Mrs. A. L. Lavenstein who was to give a deed of trust on the vacant lot in Walnut Hill, and she was asked to sign the note tl1a t was to be
secured by the deed of trust covering that lot. I may say too,
that according to my recollection. 1\Irs. Moses Lavenstein
joined in the assfo;nment of some life insurance policie~ that
~vere made payable to her as the beneficiary on the polir•ies.
Q. In the bill of the plaintiff, Mrs. Sadye Lavenstein, it is
stated that she was requested to execute a deed of trust note in
the sum of $4,000.00 on certain property owned by her, and to
deliver at the said National Bank of Petersburg said note to be
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held as security along with other security, to secure
page 35 ~ payment of said loan of additional funds-is that
the note and deed of trust to which you had ref erence Y
A. Yes. I had no dealings at all which I can reeall, directly
with Mrs. Lavenstein. Dealings were entirely with Moses
Lavenstein, as I recall.
Q. And this $4,000.00 note secured by the deed of trust on
the Walnut Hill property was to be clelivel'od to the bank as a
part of the collateral security for the loan of additional fund;;,
in accordance with the understanding· that you had with i\fr.
Moses Lavenstein and to be held as collateral ~eeUL"ity for the
entire indebtedness of the Lavenstein ~nterf'81~, :-rnd not particularly with reference to the new funds to be loaned at that
time?
A. It was delivered as security for the eutire in(~<~htcdnes:-:
of the Lavenstein interests with the hank. The~ 11ote was in
the form of a note made by Mrs. A. L. Lnvenstein «nd payable to her order ancl also endorsed by Mosc~s, H. 1I. and lL L.
Lavenstein. However, the note will speak for itself.
Q. Mr. A. L. Lavenstein in answer to my question on cross
examination, as to the value of the tota.l amount of the collateral that was pledged to the bank at that tinw, ~.tatcd tlrnt
to the best of his recollection, it was in the neighborhood of
$150,000.00 not including the life insnrnnec policies. Now, if
the credit of $25,000.00 was to be the only money owed to
the bank, would you have com,idered it 11eeeRsary to 1wtuire
them to put up collateral r.~eurity wo1·ih ~1~0,000.00 t
A. I don't recall what values were ph1eed on the collatcrd
at the time or if values were plaeecl, how they were arriwcl at.
l\Iy concern was to see as far as I could, that all
page 36 ~ values owned by these gentlemen and their wive:-;
and their interests, were pledged for the new loau
as well as the· old. It is undoubtedly true, that if the collateral had had a ready market value of $150,000.00 and we
bad not been concerned with the notes that were alreadv in
the bank, we would not have required collateral of that character to the amount of $150,000.00 for the new loan of $2:i,000.00. Assuming, I say that the collateral was of sucl1 character, was readily salable, and the value easily determined.
By Mr. Mason:

I have no further questions.

The further taking of these depositions is continued to the
19th day of Ja1mary at the same place and hour.

I

I
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Everett L. Mann.
·The further taking of these depositions was continued on
the 19th day of January, 1940, at 12 o'clock noon in the same
}Jlace and with same persons present.

MR. EVERET1.' L. MANN,
being duly sworn, deposes and says as follows :
By Mr. Mason:
Q. Mr. Mann, please state your age, occupation, and residence.
A. Everett L. Maun, age 47, address, 106 Marvin Avenue,
Colonial Heights, Petersburg, Virginia, occupation, employed
by the receiver of the }-,irst National Bank and Trust Company.
Q. Where were you employed before you began to work for
the 1·eceiver of the First National Bank and Trust Company·Y
A. First National Bank and Trust Company.
page 37 }- Q. How long were you employed there f
A. From 1931 until March, 1933, when it closed.
Q. What was the nature of your duties there?
A. Teller and bookkeeper.
Q. Are you familiar with the assets of the First National
Bank and Trust Company that are in the hands of the re·
ceivers?

A. Yes.
Q. On what day did the First National Bank and Trust
Company suspend its operations?
A. March 5, 1933.
Q. On wha.t day was the receiver appointed for that bank 1
A. November 16, 1933.
·
Q. When was the First National Bank organized?
A. October 1, 1931.
Q. How was it organized?
A. By merger between the Virginia National and the
National Bank of Petersburg.
Q. Were you employed by either of these banks at the time
of that merger 1
A. I was, Virginia National Bank
Q. What was the amount of the indebtedness, if any, due
to the First National Bank and Trust Company by the Lavenstein Corporation, the Lavenstein Realty Company, Incorpo~
rated, and the DuPont City Developing Company- on the
first day October, 1931, and how was that indebtedness entered!
A. The only information that I have is with regard to the
Lavenstein Realty Corporation. I am not in a
page 38 ~ position to testify as to the amount of the indebtedness of the Lavenstein Corporation, I have not
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examined the records to that extent. Acco1~ding to the informa.tion ·that I have attained with regard to the Lavenstein
Realty Corporation, the direct indebtedness as of October 1,
1931, was $38,871.99.
Q. Was that all in one note or in several notes 2
A. That was in several notes.
Q. What was the amount of the indebtedness of the Lavenstein Realty Company, Incorporated, to the First National
Bank and Trust Company on March 5, 19331
A. $79,795.93.
Q. "\Vas that all in one note or in various notes r
A. Various notes.
Q. ·wm you describe those notes with the dates and amonuts
of each Y
A. Note dated August 17, 1928, $9,000.00.
Q. By whom made and endorsed 1
A. Made by the Lavenstein Realty Company, Incorporated,
by 'Moses E. Lavenstein, President. A note for $6,000.00
dated October 19, 1928, signed Lavenstein Realty Company,
Incorporated, by Moses E. Lavenstein, President. Endorsed
by Lavenstein Realty Company, Incorporated, by Moses E.
Lavenstein, President, other note endorsed same. Note dated
February 8, 1933, $5,800.00, signed Lavenstein Realty Company, Incorporated, by R. S. Gilliam, Agent, Moses E. Lavenstein, President, endorsed, Moses E. Lavenstein, H. H. Lavenstein, A. L. Lavcnstein. A note dated January 24, 1933,
$2,344.49, signed Lavenstein Realty Company,· Incorporated,
by Moses E. Lavenstein, R. S. Gilliam, Agent, enpage 39 ~ dorsed by Moses E. Lavenstein, H. H. Lavenstein,
and A. L. Lavenstein. Maturity, March 27, 19:33.
A note, $7,400.00, dated February 23, 1933, signed Lavenstein Realty Company, Incorporated, by R. $. Gilliam, Agent,
and l\tloses E. Lavenstein, and endorsed A. L. Lavenstein,
l\tloses E. Lavenstein, and H. H. Lavenstein. l\faturitv, Marc-h
27, 1933. A note dated August 1, 1932, $23,109.75, signed
La.venstein Realty Company, Incorporated, by 1.'foses E.
Lavenstein, President, R. S. Gilliam, Agent, payable on demand, no endorsement. A note dated December 12. 1932,
$28,291.69, signed Lavenstein Realty Company, lncorpon1tec1,
by Moses E. Lavenstein, R.. S. Gilliam, .Agent, endorsed Moses
E. Lavenstein, H. H. Lavcnstein, and A. L. Lavenstein. Maturity, March 13, 1933. I find that they had a note that nmhued ,July 10, 1933, for $940.00 whic-h was paid October 9,
1933. That makes a total of $79,795.93.
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Q. '\Vas the note that you have discussed as being for $28,291.69 the original note or was it a renewal t
A. Inasmuch as I· did not handle the original transaction,
I am testifying according to the information I have obtained
from the records kept by the bank. It appears that this note
was discounted by the bank September 12, 1932, for 90 days,
and on December 12, 1932, was renewed in an e~ua] amount.
Q. Mr. Mann, what was the indebtedness of the Lavenstein
Realty Company, Incorporated, or other companies or eoncerns controlled by the Laveusteins known as the Lavenstein
interests, to the National Bank of Petersburg on the 13th day
August, 1931 Y
A. As stated before, I have not examined the records to
that extent. The Virginia National Bank was $15,page 40 ~ 000.00 which afterwards came into the First
National Bank ancl Trust Company on August 13,
1931.
Q. What was the amount of the indebtedness on the date
of the consolidation Y
A. $38,871.99~
Q. Is the difference between these two amounts represented
by one note or several notes, that is, the difference between
the amount of indebtedness on August 13, 1931, and October
1, 1931 Y
A. Was represented by new notes coming into the bank.
Q. Was there more than one note Y
A. I'll read the scale I have prepared from the liability
ledger to show the different notes: On February 1, 1932, a
new loan of $1,354.70 was made. May 21, 1932, they paid out
a note of $6,000.00 which .was included in the amount o-wecl to
the National Bank of Petersburg prior to the consolidation,
the balance of that date left owing was $33,463.90, that was
of May 21, 1932. On August l, 1932, a demand note came into
the bank for $20,019.75 which left a balance at that time of
$53,310.55. September 12, 1932, a ninety-day note came into
the bank for $28,291.69, this left a balance of $81,416.32. On
October 6, 1932, the note of $1,354.70 which C'ame into the bank
on February 1, 1932, was paid, left a. balance then of $79,985.52.
Q. Do the records of the bank disclose any new loan made
on or about the 13th day of August, 1931 f
A. They do not.
Q. That is the first date upon which a new loan appear:..
after August 13, 1931, which was made in addition to the
amount then due of $23,871.991
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page 41

r

A. February 1, 1932, in the amount of $1,354.70.
Q. What collateral do you hold for the indebtedness of the Lavenstein Realty Company at this time Y
A. I hold two certificates of deposits, Union Trust and
:Mortgage Company, one for $6,000.00, one for $9,000.00, deed
of trust note, $4,000.00 given by Sadie L. Lavenstein, secured
by property located on Vv estover Avenue. This note is dated
August 13, 1931, payable on demand, endorsed Sadie L. La.venstein, H. H. Lavenstein, Moses E. Lavenstein, A. L. Lavenstein.
Q. Did the bank ever hold any other collateral for the indebtedness of the Lavenstein interests?
A. They did, but I have not gotten a description of it.
The further taking of these depositions is continued to the
30th day of January, 1940, at 2 :30 P. M., at the same place.
In accordance with the continuance heretofore granted,
the taking of these depositions is resumed this 30th day of
January, 1940, at 2 :30 P. M., with the same persons present.
EVERETT L. MANN,
witness, heretofore sworn, resumed his testimony as follows:
By Mr. Mason:
Q. Mr. Mann, what is the indebtedness of the Lavenstein
interests which includes the Lavenstein Corporation, thfl
Lavenstein Realty Company, and the DuPont City Developing Company, to the First National Bank and Trust Company
as of this date ?
A. The principal indebtedness is $41,844.52.
Q. What collateral, if any, is held for the paypage 42 r ment of that indebtednessl
A. We have a deed of trust for $4,000.00. \Ve
have one for $2.500.00 and two certificates of deposit of the
Union Trust and Mortgage Company, one for $9,000.00 and
one for $6,000.00.
Q. Wbat is the date of the deed of trust that secures tlw
$4,000.001
A. August 13, 1931.
Q. Have you that deed of trust before you!
A. I have.
Q. Will you tell me ,vhat day it was recorded?
A. August 19, 1931.
Q. Who signed that deed of trust!
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A. Sadye L. Lavenstein and A.. L. Lavenstein.

Q. Have you the note with you that that deed of trust secures?
A. I have.
Q. Wbat is the date of that note f
A. August 13, 1931.
Q. Is it for $4,000.00?
A. $4,000.00.
Q. Who signed that note?
A. Sadye L. Lavenstein.
Q. The First National B.ank and Trust was formed by the
consolidation of the National Bank of Petersburg and the Virginia National Bank of Petersburg, was it not!
A. It was.
Q. On what day was that consolidation effected?
A. October 1, 1931.
page 43 ~ Q. What was the amount of the indebtedness of
the Lavenstein Corporation to the National Bank
of Petersburg on July 15, 1931?
A. $18,718.92.
Q. What was the indebtedness of the Lavenstein Realty
Company to the National Bank of Petersburg on that datet
July 15, 1931?
A. $22,194.49.
Q. Your testimony is being given from the written records
of the bank, is it not Y
A. That is correct.
Q. Do those rec01·ds show any indebtedness to the National
Bank of Petersburg on July 15, 1931, clue by the DuPont City
Developing Company f
A. I did not go into that.
Q. What was the amount of the indebtedness that was due
by each the Lavenstein Realty Company and the Lavenstein
Corporation to the Virginia Nat.ional Bank on .July 15, 19311
A. rrhe Laverustein R.ealty Company owed the Virginia
National Bank of that date, $15,000.00. The Lavern;;tein Corporation owed $23,350.00.
Q. What was the amount of the indebtedness of the LaYenstein Corporation to the National Bank of Petersburg on
October 1, 1931?
A. $38,743.92.
Q. What was the indebtedness of the Lavenstein Realty
Company to the National Bank on that date, the date of
consolidation, October 1, 1931?
A. $23,935.30.
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Q. What was the indebtedness of the Lavenstein

page 44

r Corporation to the Virginia National Bank on October 1, 1931 f

A. $23,650.00.

Q. What was the indebtedness of the Lavenstein Realty
Company to the Virginia National Bank on October 1, 1931 t
A. $15,000.00.

Q. Since October 1, 1931, is the day on which the consolidation of the two banks became effective, do the figures which
you have just stated with reference to that day, correctly show
the amounts that were due by the Lavenstein Corporation
and the Lavenstein Realty Company, Incorporated, to the
First National Bank and Trust Company on October 1, 193U
.A.. They do.
.
Q. What then would be the total amount due by the Lavenstein Realty Company and the Laveustcin Corporation to the
First National Bank and Trust Company on that date·f
A. The Lavenstein Corporation owed $62,393.92. The
Lavenstein Realty Company owed $38,935.30.
Q. Do any of the notes now held by the Receiver of the
First National Bank and Trust Company represent money
that was loaned by the National Bank of Petersburg prior
to the date of the consolidation f
A. They do.
Q. How many of these notes are· there?
.A.. Three.
Q. Will you state the respective dates, amounts, and due
dates of these notes and by whom made?
A. These are renewal notes, of course, and they
page 45 ~ bear subsequent dates to the consolidation. Note
dated February 8, 1933, unpaid principal balance
$4,796.93, signed by Lavenstein Realty Company, Incorpo1·ated, due March 10, 1933. Note dated February 23, 1933,
unpaid principal amount, $7,321.19, due March 27, 1933,
signed Lavenstein Realty Company, Incorporated. Note dated
January 24, 1933, $2,344.49, due March 27, 1933, signed Lavenstein Realty Company, Incorporated.
Q. What is the total sum of the a.mount due on those three
notes?
A. $14,462.61.
Q. How can you identify the amount due by these notes

as having been loaned by the National Bank of Petersburg
prior to the date of its consolidation with the Virginia
National Bank of Petersburg, that is Oetoher 1, 19311
A. I checked through the liability ledger as far back ns
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l.\fay 12, 1931, and they were renewals at that time, and I
did not go any further into the account.
Q. Then the amount represented by these notes was due
to the National Bank of Petersburg at the time that the
$4,000.00 note and the deed of trust which secured it came into
the hands of the National Bank of Petersburg, was it notf
A. That is correct.
Q. Has the indebtedness of the La.venstein interests to the
Virginia National Bank, the National Bank of Petersburg, and
the consolidated bank, the First National Bank and Trust Company stood upon the records of any of those banks as paid
in full on any day since July 15, 1931?
page 46 ~ A. No, they owed something at all times since
July 15, 1931, to date.
Q. Mr. Mann, how do you explain, if you can do so, the
difference between the amount that was due by the Lavenstein Corporation to the Na.tional Bank of Petersburg on July
15, 1931, and the amount due by it to that bank on October
1, 1931?

A. The records show that a note of $10,000.00 came into
the bank on July 17, 1931, and was discounted for the Lavenstein Corporation, and on August 3, 1931, another note for
$~,000.00 was discounted, and that on August 18, 1931, another note in the amount of $5,000.00 was discounted.
Q. How many notes is that in alH
A. That was three notes. I may a.dd further that on August 13, 1931, the note for 10 and 5 thousand dollars vrns renewed for $15,000.00 and on August 28, 1931, this $15,000.00
note an4 the $5,0p0.00 note dated August 18, 1931, was renewed
for $20,000.00. That puts the 10 and the two 5 's into a $20,000.00 note .
. Q. Was t)iere any difference between the amount due to
the National Bank_ of P~tersburg by the Lavenstein Realty
Compa~y oh. July 15, 1931, and October 1, 193H
A. There is a. 'slight differenGe between the amount shown
July 15 ai;id October 1. The difference is caused by notes
given by the Lavenstein Realty Company to the Petersburg
National Security Company which were discounted at the
bank.
Q. ·what does that difference a.mount to, Mr. :Mann f
A. $1,740.81.
page 47 ~
Q. Were there any other notes discounted by
the National Bank of Petersburg for the Lavenstein
Corporation or the Lavenstein Realty Company between July
15, 1931, and October 1, 1931 T
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A. There were none.
Q. The record in this case, especially the bill of the plaintiff, has reference to a note of $25,000.00 discounted by the
National Bank of Petersburg· during the period from July
15, 1931, to October 1, 1931. Has the bank any record of any
such note?
A. They have not.
Q. The bill of the plaintiff in this case alleges with reference to the $25,000.00 note that the deed having been paid,
the plaintiff is entitled to the return of the $4,000.00 note
and to lrnve marked satisfied a record of the deed of trust
which secures its payment. To your knowledge, has any request ever been made by Mrs. Sadye L. La.veustein, Mr. A. L.
Lavenstein, or Mr. Moses E. Lavenstein for the return of that
note and for the satisfaction of the deed of trust¥
A. To my knowledge, there has been no s11.ch request.
Q. Of course, it can be computed from the testimony you
have already given, but will you state how long it has been
since a receiver was appointed for the First National Bank
and Trust Company f
A. The receiver was appointed November 16, 1933, which
was more than six years.
Q. Have the taxes on the lot secured by the deed of trust
been paid?
A. Not for a period of years.
Q. Can you state about how many years 7
A. I asked Mr. Bailey who is collector of <lelinpage 48 ~ quent city taxes, in February, 1939, as to the
amount of delinquent taxes on the property of
Sadye Lavenstein covered by the deed of trnst. He gave
me the figures of $697.65, and I am of the opinion that that
does not cover interest and penalty. During; the first week
of this year, I went up to the tax collector's office again to
ascertain the amount of taxes and he was so busv that he
told me they are still there and 1939 taxes had· not been
paid and there was $57.81 additional.
Objection by Mr. Lavenstein: I wish to strike out the
answer on account of it is only hearsay evidence.
CROSS EXAMINATION.
By Mr. Lavenstein:
Q. Mr. Mann, in answer to a que8tion on direct examination, I believe you stated that to yom knowledge no demand
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had been made on the receiver for tl1e return of that $4,000.00
deed of trust note, that is correct, is it noU
A. That is correct.
Q. Did you mean by your answer that no demand was made
on Mr. Bond, who was the receiver at the time this suit was
brought, at all by any one!
A. I meant by my answer that there had been no demand
prior to the time this suit was brought.
Q. You are not in a position to know whether or not such
a demand was made on Mr. Bond, are you 1
A. I am not.
Q. As point out by Mr. Mason on direct examination, the
bill of the complainant alleges that a $25,000.00 loan
page 49 ~ was made to the Lavenstein interests on or about
the time the $4,000.00 deed of trust was executed.
As a matter of fact, the lien was a $20,000.00 and not a $25,000.00 loan, was it not¥
A. It was a $20,000.00 and not a $25,000.00 loan.
Q. It is also a fac.t, is it not, M.r. Mann, that at the time.
the $4,000.00 deed of trust was executed, that $15,000.00 of
the $20,000.00 had already been loaned f
A. Yes.
Q. So that only $5,000.0Q additional was loaned after the
$4,000.00 deed of trust was executed, that is correct, is it not Y
A. That is correct.
Q. Do you have a record of any life insurance policies· that
were assigned to the bank between July 15, 1931, and October
1, 1931?
A. I know the bank held some life insurance policies, but
I am not able to state as to the date they were assigned.
There is no notation on the liability ledger that would reflect
the life insurance policies.
Q. In addition to the life insurance that I have just asked
you about, do you have a record of any other collateral that
was delivered to the bank at the time this $20,000.00 loan
was made?
A. You could examine the deeds of trust that I haYe and get
the information. The liability ledger does not reflect the date
·of any of them. I have one for $25,000.00, elated August 18,
1931, on Hopewell property, turned out to be without value.
Q. Did you also state that the property was sold
page 50 } under the first mortgage and no equity left of it 1
A. Tha.t is correct. I have one dated August 13,
1931, given to s~cure a note for $25,000.00. This is a second
mortgage on the Sycamore Street property which was after-
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wards sold and from which the ba.nk realized $21,917.03.
Q. Is it fact that the property was sold under that mortgage that you have just referred tot
A. Yes. The proceeds from the mortgage on the Sycamore
Street property was credited to the notes we now hold on August 11, 1938.
Q. On what notes did yon credit that, Mr. Maun f
.A.. $8,999.00 on the $9,000.00 note. $5,999.00 on the $6,000.08
note. $6,919.03 was credited as interest on those two notes.
There was a deed of trust on New Jersey property dated September 3, 1931, given by the DuPont City Developing Company to secure a note of the Lavenstein H.ealty Company fo1·
$50,000.00. The credit from the proceeds of tllat deed of
trust was applied to a note of the DuPont City Developing·
Company to secure a note of the Lavenstein Realty Companyfor $50,000.00. The credit from the proceeds of that deed
of trust was applied to a note of the DuPont City Developing
Company, dated August 1, 1932, for $7,740.86. The credit
was $3,000.00. On July 5, 1932, anotlrnr deed of trust was
given to secure the same note of $50,000.00 mentioned in the
deed of trust of September 3, 1931, on other properties in
New Jersey.
Q. And how much was realized from. the foreclosure under
those two deeds of trust Y
page 51 ~ A. $3,000.00.
Q. As to what date, please f
A. November 21, 1938.
.
Q. And on what did you credit f
A. On the note of the I;)µPont City Developing· Company-,
principal amount, $7,740.86.
.
Q. How much life insura)1c~ ditl you collect on the life of
M. E. and H. H. La veilstein °l

a

A. $26,093.39.

.

Q. As of what dates?
.
A. The credits were applied as follows: $25,908.75 on Ortober 9, 1933. $184.64 on March 3, 1931.
Q. And to what note did you apply that, :Mr. ~faun f
A. $25,908.74 was applied on the note of the Lavenstein
Realty Company, Incorporated, for $28,291.69, and the $184.64·
was applied on the same note.
Q. Would you mind giving· me the total collected from proceeds of life insurance and foreclosures under deeds of trust,
all of which represents collateral given on or about the time
this $20,000.00 loan was made?
$51,010.42 came from the following sources : $25,908.75
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from life insurance policy of M. E. La.venstein, and I am not
familiar with the date that this policy was assigned to the
bank. $184.64 came from proceeds of life insurance policy
of H. I-I. Lavenstein. I am not familiar as to the
page 52 ~ date of this assignment to the bank. $21,917.03
came from proceeds of the deed of trust on Sycamore Street property, deed of trust dated August 13, 1931.
$3,000.00 came from the proceeds of foreclosure on deed of
trust of DuPont City Developing Company on New Jersey
property, deed dated September 3, 1931.
Q. According to your records, when was the next loan made
to the Lavenstein interest after this $20,000.00 loan f
A. August 1, 1932, a loan was made to the DuPont City Developing Company, Incorporated, amount, $7,740.86. August
1, 1932, a loan was made to the Lavenstein Realty Company
in the amount of $20,019.75. September 12, 1932, a loan was
made to the Lavenstein Realty Company in the amount of
$28,291.69.
Q. Was that loan of $20,019.75 of August 1, 1932, and
$28,291.69 of September 12, J932, separate and distinct loans!
A. They were.
Q. So that within a period of less than a month and a half,
the bank loaned over $48,000.00 of new money to the Lavenstein interests¥
A. .According to the records.
Q. Are you sure that did not represent renewals of old loans
that were consolidated·?
A. I think they represent a portion of the Lavenstein Corporation loan.
Q. Is there any way that you can check your records and
find out whether or not the loans made on August 1, 1932,
and September 12, 1932, were consolidations of old loans¥
A. The records show that the following notes of
page 53 ~ the Lavenstein Corporation were paid or otherwise
eliminated from the liability ledger under the name
of Lavenstein Corporation as of September 13, 1932, as follows: Note, $5,115.00, $6,750.00, $2,500.00, $4,400.00, $6,000.00,
$5,650.00, and $6,850.00.
Q. If you will accept my figures as correct, the notes that
were wiped out as of September 13, 1932, came to $37,265.00.
On the day previous, accordilig to the testimony, the bank
made a loan of $28,291.69?
A. That is correct.
Q. Would that indicate that this loan of $28,291.69 was not
new money loaned to the Lavenstein interests, but that it rep-
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resents payments or consolidations of old loans which you
testified were paid out on September 13, 1932?
A. It appears to me that the $28,291.69 was a consolidation
of the notes just mentioned that were eliminated from the
liability ledger, or a portion of them, on September 1:3, 1932.
Q. ·whose names were on those notes 1
A. Lavenstein Corporation.
Q. Now, Mr. Mann, up to what date was interest paid on the
$20,000.00 loan which was made in 1931?
A. October 15, 1931.
Q. No interest was paid on this $20,000.00 after October 15,
1931!
A. According to the records, it looks like this $20,000.00
note was eliminated from the liability ledger on October 15,
1931, and a note of $6,850.00 made its appearance on the same
day.
page 54 ~
Q. ·what do you mean by your statement thut
the $20,000.00 loan disappeared from the ledger?
A. It was either paid out or renewed for $6,850.00, or else
a new loan of $6,850.00 came into the bank.
Q. At any rate, the $20,000.00 on October 15, 1931, had
been reduced to $6,850.00, is that correct 1
A. According to the record.
Q. Would you mind fig·uring out for me interest on $20,000.00 from October 15, 1931, to October 9, Hl3:3 !
A. Interest would be $2,400.00 for two years.
Q. Mr. Mann, I think you have already testified that you
were not associated with the National Bank of Petersburg
prior to its consolidation?
A. Not during the last years. I was associated with the
National Bank 1923.
Q. Were you associated with the National Bank of Petersburg at the time the $20,000.00 loan was made to the Lavenstein interests 1
A. I was not.
Bv Mr. :Mason:
··Q. You testified on cross examination with respect to a
mortgage which you stated was a third mortgage on somP
property in Hopewell, Virginia, and therefore, that that property had been sold under a first mortgage and there was no
equity in the proceeds of the sale under the fil'st mortg·ag·e
for applications on the deeds secured by the three mortgages.
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Will you tell me, if you know, who held the first
page 55 ~ mortgage and who got the proceeds of the sale Y
A. I am not positive in my mind, but I think it
was the Petersburg Savings and American Trust Company
that held the mortgage.
Q. With reference to the testimony, a.s you pointed out, the
proceeds of the sale of the .Sycamore Street property was
credited, and with reference to the two notes for $9,000.00
and $6,000.00, respectively, that you referred to, were not
these two notes held by the Virginia National Bank prior
to the date of the consolidation f
A. They were.
Q. Was judgment ever obtained on those notes f
A. It was.
Q. Was judgment obtained on those notes prior to the date
of the deed of trust and the record of the same which conveyed the Sycamore Street property¥
A. It was.
Q. Do those same notes represent the $15,000.00 that you
have testified was due by the Laveustein R.ealty Company to
the Virginia National Bank?
A. They do.
Q. Do you know for how long those notes were held by the
Virginia National Bank prior to its consolidation to the
National-Bank of Petersburg?
A. Held by the Virginia National Bank sinee 1927,
Q. Have you those two notes with you T
A. I have.
page 56 }
Q. What are the dates of those two 11otes?
A. $9,000.00 note dated August 17, 1928.
$6,000.00 note dated October 19, 1928.
Q. Then those two notes which you have now are renewal
notes 1
A. They are renewal notes.
Q. From what sources did the Vil'ginia National Bank acquire those notes, or do you know?
A. Union Trust and Mortgage Company.
Q. What collateral, if any, did you acquire for t11eir payment from the Union Trust and Mortgage Company at that
time?
A. Two certificates of deposit issued by the Union Trust
a.nd Mortgage for $9,000.00 and $6,000.00, respectively.
Q. Can you tell me to whom those certificates of deposit.
were payable?
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A. Lavenstein Realty Company or Union Trust and Mortgage Company.
RE-CROSS EXAMINATION.
By Mr. Lavenstein:
Q. Mr. Mann, you testified that the $20,000.00 loan was reduced on October 15, 1931, to $6,850.00. Can you tell me the
story of that $6,850.00 note since that date?
Objection by Mr. Mason: I object to that question on the
ground that the matter is not covered on re-direct examination and that cross examination should be confined to such
questions as can be found on re-direct examination.
A. The records kept by the bank on its liability ledger
shows that $6,850.00 was eliminated on September 13, 1932,
and I am of the opinion that the $28,291.69 is a
page 57 ~ consolidation of this note along with other notes
that disappeared from the records on the same day.
Q. Did I understand you to testify on re-direct examination
tha.t out of the proceeds of the sale of the Sycamore Street
property you applied $8,999.00 on the $9,000.00 note, secured
by a certificate of deposit of the Union Trust and 'Mortgage
Company, and $5,999.00 on account of the $6,000.00 note for
which you also held a $6,000.00 certificate of deposit of the
Union Trust and Mortgage Company 1 Then you have been
paid the $15,000.00 represented by these certificates of deposit, with the exception of $2.00Y
A. And some interest.
Q. And yet, isn't it a fact that the receiver of the First
National Bank and Trust Company is trying to collect another $15,000.00 on these same certificates of deposit from
the receiver of the Union Trust and Mortgage Company today?
A. Tha.t is correct.
Objection by Mr. Mason: I object to that question on the
ground that it is entirely immaterial to the issues of this case.
The defendant rests.
I, Philip Freeman, Commissioner in Chancery for the Hustings Court of the City of Petersburg, hereby certify that the
above depositions were duly taken before me and reduced to
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writing, and that signatures of the witnesses were waived
by counsel, respectfully, before me a.t the place
page 58 r and time therein mentioned.
IN WITNESS WHEREOF, I have hereunto set my hand
this 18th day of March, 1940.
PHILIP FREE1\IAN,
Commissioner in Chancery for the Hustings
Court of the City of Petersburg.

DECREE OF MAY 13, 1941.
This cause came on this day to be heard upon the bill of
complaint; upon the answer of the defendant to the said
bill; upon the depositions taken and filed herein, on behalf
of the complainant and defendant, which said depositions
are herewith made a part of the record of this case; and
,vas argued by counsel.
Upon consideration whereof, the Court, being of the opinion
that the injunction heretofore a.warded in this cause, and
extended by agreement of the parties hereto by counsel, ought
to be wholly dissolved, doth adjudge, order and decree that
the said injunction be, and it is hereby, wholly dissolved; and
the sole purpose of this suit being the obtaining of the injunction aforesaid, and the plaintiff having shown no sufficient cause why the said bill should not be dismissed; it is
adjudged, ordered and decreed that the said bill be, and the
same is hereby dismissed; and it is further ordered that the
defendant recover of the plaintiff his costs about his defense
in this behalf expended; the complainant herein
page 59 ~ having indicated her intention to apply to the
Supreme Court of Appeals of Virginia for an
appeal from this decree, it is ordered that this decree be
suspended for a period of ninety days, on condition that the
complainant shall within ten (10) days from this date, execute
and deliver a bond in the penalty of $100.00 before the Clerk
of this Court, with security approved by said Clerk, to pay
all such damages as sl1all be awarded ag·ainst her in event
that said appeal be denied.
C:BJRTIFICATE.
I, Robert G. Bass, Clerk of the Hustings Court of the said
City of Petersburg, do hereby certify that the foregoing is a
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full, true and correct transC'ript of the record and proceedings in the Chancery Cause styled '' Sadye L. Lavenstein,
Complainant, against Charles E. Plummer, Trustee, Defendant", lately pending· in said Court.
Ghren under my hand this 10th day of July, 1941.
ROBERT G. BASS, Clerk.
Fee for this Transcript, $30.00.
A Copy-Testc:
M. B. WATTS, C. C.
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