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women I’ve ever known, and one whom I shall always respect
and admire, I refer to Sister Ariana, who tanght me at chawred
Heart Sehool some years ago.

“I appoint my brother Kdward Kirwan Lawless Executor
of this will and request that no appraisement be made. I re-
quest that no surety be required of the appointed executor,
and that no report be made of bis disposition of my posses-
sions, either cash possessions or other possessions. I believe
neither to be necessary as I know my brother.

“I request that the cash on hand at my death and resulting
cash from sale of my possessions be applied to my funeral
expenses and that the balance be given to Klrwan on @
special purpose. .

‘‘Published and declared as and for my last will.

(Signed) VALENTINE BROWNE LAWLESS
(V. B. Lawless)’’ (Italics added.)

The testator was killed in battle October 16, 1944, leaving no
parents or decendants, and leaving as his sole helrs and dis-
tributees said Margaret Elward Lawless (sister), Gregory -
B, Lawless (brother); Edward Kirwan Lawless (brothel), .

: and said six infant petitioners’ (the children of a de-
4* ceased brother), "all parties to this suit,

The bill is found at page 1 of the record, and calls espe-
cial attention to a letter left by the testator, and asks the
eourt to say what that leiter means, and whether the purpose
expressed in the letter should be carried out.

There was a trlal ore tenus, at which the court refused to
allow said letter in evidence, it being offered by petitioners,
and to the action of the court in refusing it in evidence, peti-
tioners excepted, and the court allowed a copy of the letter
to be put into the record, so the appellate court -could know
what was offered. Said Ietter reads as follows, and is ex-
hibited, and was not probated as a will or codicil, and is of
-the same date with the will:

“Nov. 13-'41

““Pear Kirwan:
" “‘Please be executor of mv will and 1emember me as one
who thought a lot of you and Wlshes you ‘suceess which I be-
lieve of & hope for you

“I want you to take “hatever cash no matter how much
left over affer mv death & funeral & marker, and make a con-
tract with a florist, to send one rose each-Saturday mornine
before ten A. M. to the residence of a girl whom I have loved
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very dearly for over three years at this writing, and shall con-
tinue to love for the duration of my life. This is not a senti-
nental, love sick statement I know the girl much better
than any one realizes and she is one of the finest persons it
has ever been my privilege to be associated with and I want
the one perfect rose of any color (to vary) to be sent to
5* her *because I have wanted so much to give her some
pleasure while T lived but not being the type of person
who is able to give any one pleasure by company, & (company,
dates, etc.,) would be necessary or she would not accept any !
.other presents which I’ve wanted so much to give to her, be-
cause of these reasons, I have to request that the flower be
sent.to her and possibly she may sometimes wear it to church
on Sunday, or, at least receive some enjoyment out of it.
Please do this with the understanding that the bill & contract
be paid for in advance and that no name ever be divulged as
to the sender.

¢““This is the most important part. Talk to only one person
make only one contract and with that person, and make part
of the agreement that no name be divulged ever, on request
of the girl, or any one else. : ' )

“T love her very much, Kirwan, and would like to be the
tvpe of person that could make her love me and marry me and
he able to support & provide her with those things which it
is such a pleasure to give to one you love. But, as I’'m not
a personality which is likable and-as I do not have the mental
qualifications requisite of one who is likely to be successful
socially or financially, I must make this request.

““Mention this letter to mo one, not a single soul. My idea
is to furnish the girl with the pleasure of receiving a rose,
not have her think a lot of me because I sent it to her.

“I’ve written a lot of letters to her in the last three years,
some of them have been destroyed, most all of them, but
there are some of them left in a brown envelope.in my set

- of files on the closet shelf. Please see that those are sent
6* *her and that she he aware that they are personal and

are to be read, if at all, in private. They are only my ex-
pressions of reactions to what has gone on in our association
in business & love letters in general. (She works for South-
érn Steve. Corp.) Her name is Mildred Fitz Patrick and
she is one of the most beautiful girls in character & looks,
I've ever known. Thanks and pray for me.

VAL”

This letter is holograph and signed by testator.
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™ *Testator left no real estate, but considerable per-
sonality, including the following:

Cash on hand, $1,796.04; arrears of Army pay collected by
Administratrix, $1,814.46 (R., p. 3) ; besides certain chattels,

ete.

Edward Kirwan Lawless claimed in his answer, and at the
-trial, that he was entitled to all of said money absolutely as
his private property, with no trust.

Petitioners maintained that they, with said Edward Kirwan
Lawless, were the beneficial owners of said money as distribu-
tees and next of kin of testator, and that at most, said Edward
Kirwan Lawless was mere trustee for said next of kin dis-
tributees.

The court held and decreed in favor of said Edward Kirwan
Lawless, holding him entitled absolutely and personally to
all of said money, to which ruling petitioners excepted, and
as to which they appeal. The administratrix, being a stake
holder, took no active part in the contest. The decree ap-
pears at page 11 of the record.

, TI;IE 'ERRORS ASSIGNED ARE that the Trial Court
erred: ) . :

(1) In deciding that Edward Kirwan Lawless took abso-
lutely for himself all the monies, especially said $1,796.04,
cash on hand at death of testator, and said $1,814.46, salary
cash due testator and collected by Administratrix e. t. a., and
that the distributees took no interests in the monies, espe-
cially under items 3 and 4 of the will, and the bequest of the
‘‘halance’’ at the end of the will (R., p. 11).

(2) In refusing to allow said letter in evidence, and com-
pletely disregarding said letter (R., p. 13). .

&§* *Proper decision of the case depends upon the con-

struction of the probated will alone; or construction
thereof with the aid of the letter offered in evidence, but re-
jected. _ ,
! Regarding the case either way, petitioners maintain that
- the Trial Court erred; and the argument will be made under
two separate aspects, first, as to the probated will alone, and
second, with the aid of said letter.
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ARGUMENT.

1. Taking the probated will alone, the Circuit Court erred
in awarding the money to Edward Kirwan Lawless. _
Examining the whole will first, all of which we find is writ-
ten in good handwriting by an intelligent and educated testa-

tor, we must give every word foree; if possible.

‘When testator means to make an absolute bequest or devise,
he does so without any reservations or expression of any other-
purpose; ‘‘use’’ or ‘‘purpose’’ or trust. Thus we note:

In item 1 he gives his seal ring, his most valued possession,
to his nephew, Joseph Thomas Lawless (III), one of the infant
petitioners.

In item 2 he gives his realty and furniture to his brothers
and sisters.

In item 5 he gives his insurance policy to his brother (Ed-
ward) ‘‘Kirwan’’ (Lawless).

HInhitem 6 he gives his radio and records to George Manine

ughes.

* In the first part of item 7 he gives his small inconsequential

chattels to his brother, Kirwan, and his rosary to the sister

of charity, ‘‘Sister Ariana’’. : .
‘We then note the items 3 and 4 of the will, and the end

9* of the *will, disposing of the ‘‘balance’’, and see how dif-

ferent they are from the absolute items, and how they

emphatically set up a ‘‘use’’, ‘“‘purpose’’, or trust, as the

very heart and soul of these dispositions, not intended for .
the individual benefit of his brother, Kirwan, but to his

brother in trust. : |

These provisions read as follows (ante, pp. 2 & 3):

3. Any boats or boating equipment which I may own at
my death, I request to be sold and the cash given my brother,
Kirwan, whom I will later name Executor of this will and
- testament, this cash {0 be USED as I shall later request.’’
(Capitals and italies added.)

We submit that this shows without doubt that this bequest
is no gift for Kirwan’s own benefit; but clearly for a ““use?”’,
a trust, to be used for that purpose and trust. Otherwise the
words in italics; the very climax and heart of this bequest,
must be cut out and ignored. :
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Item 4 reads:

¢4, Any automobile which I may have at the time of my
dedth; I request be sold, and that the cash be also turned over
to my btrother, Kirwati for purposes ligréin wiitten later on.”’
(1talics added.) :

We submit that this also shows an intended purpose for the
motiey to be used in trist by Kirtvan.

Indeed; why not give the beits 4nd auvtomobile in kind to
Kitwan if they, of theit proceeds were intended for Kirwan’s
oWwii sole benefit?

Turning then to the last ‘of the will, the climax 4nd most
emphatic desire of testator, we find he appoints his brother,
Kirwati; ekecutor without stirety ‘“ds I kiow my brother”’
(meaning hie ean trast him and he will carry out the trust);
and testator ends by says:

‘T request that the cash on hand at my death and resulting

cash from sale of my possessions bé &pplied to wmy

10* funeral expenses and; *that the balance be given to Kir-

win ON A SPECIAL PURPOSE.” (Capitals and
italics added.)

This plainly is the purpose nearest and dearest to the testa-
tor, mentioned three times in the will, to-wit: in item 3, in
item 4, and at the end of the will. : _

These words of the purpose and trust eannot be blotted out
and Kirwan, the trustee, made the absolute beneficiary.

‘We submit that this question is definitely ¢ontrolled in favor
of petitionets by the following Virginig suthorities; withount
going elsewliers.

In S:ims v. Sims, 94 V. 580, this is said (pp. 582-5) :

“The testator, by the fifth clause 6f his will, gave one-third .
of his estate, dfter deducting thie provision made for his.
widow, to his nephew; W. B. Sinis, ‘to be disposed of by him
as a private trust, abott whieh I shall give him spetific verbal
directions, having full confidence in his honesty to carry out
my wishes in regard to this bequest; but if my afflicted son,
John B. Sims, who is now an inmate and patient of the West-
ern Lunatie Asylam, should die before my dedth, then it is
my will that this bequest to mv said nephew,; W. B, 8ims, shiall
be revoked from and after the death of iy said son, and {he
Tepacy thus eonditionally bequeathied to the said W. B. Sims,
T give and bequeath to be equally divided between my s6m,

L d
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Wilson T. Sims, and his daughter, Sarah Jane Sims, with the
same limitations and conditions attached thereto as to the
other legacies given to them respectively in this will.”

“The will, on its face, shows plainly and unequivocally

that the bequest to W. B.-Sims was a gift to him upon
11* trust. *He was not to take any.beneficial interest in it,

and will not be permitted to enjoy it. It does not, how-
ever, disclose the verbal directions nupon which he was to ad-
minister the trust. As to these, the will is silent, and if they
were ever given by the testator, they constitute no part of his
will. They were not incor porated into it, and parol evidence
is inadmissible to show what they were. Heidenheimer v.
Bauman, 84 Texas 174 S. C. 31 Amer St. R. 29; and 1 Red-
field on Wills, 496-508. * * *

““‘Where a trust is created by a will, if the beneficiary is not
not diselosed or cannot be discovered from the will itself, the
trustee holds the devise or bequest for the benefit of the heirs
or distributees of the testator. The equitable interest goes to
them by way of a resulting trust. Heidenheimer v. Bauman,
supra; Olliffe v. Wells, 130 Mass. 221; and Lewin on Trusts
and Trustees, mar., p. 79.”’ _

12* ‘ “Harnson on Wills and Administration, sectlons 279
and 280, states

§2é9:

““No particular form of words are necessary to create a
trust.”” * * *

‘‘It is necessary however, that the entire trust shall be dis-
closed by the will itself. The law imperatively requires that
a will be in writing, and therefore no oral trusts outside of

- the will can be estabhshed except in the cases of fraud to
which we have referred in another place.

“In Sims v. Sims, 94 Va. 580, 27 S. E. 436, 64 A. 8. R. 772,
 the rule i is laid down, that if the will shows on its face, that
a trust is created, but the beneficiary is not dlsclosed the
trustee holds the leoal title to the propertv for the beneﬁt of
the heir or d1str1butee of the testator.’”

§280:

“Precatory words are often sufficient to create a trust,
just as we have already seen that they may create legal es-
tates.”” * * * ““Thus in Seefried v. Clarke, 113 Va. 365, 74
S. E. 204, a testatrix appointed her husband her executor and
devised and bequeathed to him, his heirs, administrators, and

o
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assignees all of her estate, real and personal, ‘with one simple
request, that the said estate be divided with my children or
its equivalent as his better judgment may direct.” The court
held that the words ‘with one simple request,’ were equivalent
to words of command, and that the husband and father was
made a trustee for the benefit of the children.”’
13* *2. Passing then to consideration of the.probated will,
in conjunction with the rejected holograph letter, we °
submit that this should be considered in two aspects.

a. The letter should have been admitted in evidence to ex- -
plain what the purpose mentioned in the will was; this might
show that the trust for the weekly rose to the lady was not a
practical purpose, and the purpose would fail and the dis-
tributees take the property.

A holograph duly signed direction from the testator should
not be ignored. This was no mere oral direction.

“When the testator’s intent is that his brother, Klrwa,n, :
should not be given the money in his own right, if the trust is
impractical or .mdeﬁmte, then the money is  held in trust for
the distributees. '

The Trial Court refused to allow the letter in evidence at

all (R., p. 13).
14* *b. Or the court should regard said paper as a testa-
mentary paper,-and direet that it be probated, and after
it is probated, have the trust as to the roses considered, and
after that trust is held impractical or ends, hold that the un-
used money would go to the distributees.

This letter was plainly of a testamentary nature. It may
he regarded as a wholly hand-written and signed addition or
codicil to the probated will. If this letter were not signed, it
would be of no avail, but it, in all respects, measures up to a
holograph codicil, dulv s1gned at its end. It requests Kirwan
to act as executor and as trustee in carrying out the matter
of the rose to be sent weekly to the lady, and 1t names the lady
as beneficiary, making a trustee and beneﬁclary very definitely,
the question as to the letter being whether the trust is prae-
ticable and valid, and how long it should last. The amount of
money is greatly in excess of what could be needed for the

weekly rose.
15* *This petition is adopted as the opening brief, it will

be presented with a transcript of the record to ‘Justice
John W. Eggleston in the City of Norfolk, Virginia, copies
were mailed to counsel for Edward Kirwan Lawless and coun-
sel for the Administratrix c. t. a. on the 27 day of June, 1947,
and counsel for petitioners desire to state orally the reasons
for granting an appeal.
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Petitioners pray that an appeal and supersedeas may be
awarded, the decision and decree reversed, the errors assigned
corrected and such other and further rehef granted as may
be adapted to the nature of the case.

MARGARET ELWARD LAWLESS and
. GREGORY B. LAWLESS,
By H. LAWRENCE BULLOCK
Bank of Commerce Bldg., Norfolk Va.
, JAS. G. MARTIN,
Western Umon Bldg., Norfolk Va.,
Counsel.

JOSEPH T. LAWLESS, III,
. SPENCER C. LAWLESS,
LAWRENCE LAWLESS,
JOHN HART LAWLESS,
KATHARINE LAWLESS, and
MICHAEL LAWLESS, infants,
By H. LAWRENCE BULLOC‘K,
Their Guardian ad Litem,
Bank of Commerce Bldg, Norfolk, Va.

The under s1gned an attorney duly qualified to practice in
the Supreme Court of Appeals of Virginia, certifies that in
his opinion the decision and decree complained of in the fore-
going petition ought to be reviewed.

. JAS. G. MARTIN,
‘Western Union Bldg., Norfolk Va.

Received June 27, 1947.
J. W. E.
Aﬁpeal and supersedeas awarded. Bond $300.
JOHN-W. EGGLESTON.
Aug. 1, 1947.
Received Aug. 4, 1947.
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RECORD
VIRGINIA:

Pleas before the Court of Law and Chancery of the City’
of Norfolk, at the. Courthouse of said City, on Monday the
9th day of June, in the year 1947. =~ -

Be It Rememembered, That heretofore, to-wit: At Rules
held in the Clerk’s Office of the Court of Law and Chancery
of the City of Norfolk, on the Second Monday in May, 1946,
came Margaret Elward Lawless, Administratrix, ¢. t. a., of
Valentine Browne Lawless, deceased, Complainant, and filed
herein her Bill in Equity against Margaret Elward Lawless,
Gregory B. Lawless, Edward Kirwan Lawless, Joseph T.-
Lawless, ITI, an infant, Spencer C. Lawless, an infant, Law-
rence Lawless, an infant, Katharine Lawless, an infant,
Joseph Hart Lawless, and Michael Lawless, Respondents, in
the words and figures following:

BILL OF COMPLAINT.
To the Honorable Judge of said Court:

" Your complainant, Margaret Elward Lawless, Administra-
trix, C. T. A., of Valentine Browne Lawless, deceased, shows
the following case: '

1. Valentine Browne Lawless, who was unmarried, and
who was a resident of the City of Norfolk, was killed in ac-
tion in Europe on October 16, 1944. He left no parents and

no descendants. The persons who would be his
page 2 } heirs at law and distributees had he died intestate,

are: Margaret Elward Lawless, a sister; Gregory
B. Lawless and Edward Kirwan Lawless, brothers; and five
-nephews and one niece, the children of his deceased brother,
Joseph T. Lawless, Jr. Said nephews and nieces are all in-
fants and their names are Joseph T. Lawless, ITI, Spencer C.
Lawless, Lawrence Lawless and Katharine Lawless, John
Hart Lawless and Michael Lawless.

2. The said Valentine Browne Lawless left a will, which -
was admitted to probate in the Corporation Court of the City
of Norfolk, Virginia, on December 15, 1945. Your complain-
ant qualified as Administratrix, C. T. A. A certified copy
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of said will, and the order admitting the same to probate, are
attached hereto, marked ‘‘Exhibit A’’ and are prayed to be
read as part of this bill. -

3. Reference to said will will show that the deceased under-
took to bequeath certain personal property to one George
‘M. Hughes, and to a lady described therein as ‘‘Sister
Ariana’’., That name is the designation of the party as used
by a 1e11g10us order, of which she was a member. Her true
name ‘is’ unknown to your complamant Your complainant
has been unable to find any of the articles bequeathed to
either of said parties. In these circumstances, she does not
believe that they are necessary parties to this ‘suit. '

4. In said will, the decedent directs that certain personal
property be sold and that the proceeds thereof -be given to
bis brother, Edward Kirwan Lawless, one of the deféndants.
. He also used the following lanouage

I request that the cash on hand at my death &
page 3 | resulting cash from =sale of any possession, be ap-
plied to my funeral expenses and that the balance

be given to Kirwan on a special purpose.”

The cash on hand at the time of his death amounted to One
Thousand Seven.Hundred Ninety-six Dollars and two cents
($1,796.02). Since his death your complainant has collected
arrears in pay from the United States Army, amounting to
One Thousand Eight Hundred Fourteen Dollars and Forty-
six Cents ($1,814.46). » .

5. The ‘‘special purpose’’ is not specified in the will. The
intentions of the decedent in that respect are disclosed by a
letter in his own handwriting bearing the same date as that
shown on his will, and addressed to Edward Kirwan Law-
less. Said letter was not intended to be a part of the will oy
codicil thereto. In substance, it was in the nature of an in'-‘
struction to the said Kirwan Lawless as to the disposition of,
the money mentioned in the will, or a request made by the @
cedent to his said brother to so use the money.

6. Your complainant does not know whether the money re- -
ceived from the United States Army should be considered
as money on hand at the time of the decedent’s death, which
would pass under the quoted portion of his will. She desires
. instruction on that point.

7. Your complainant believes that it is not plactleal or

proper that the directions in the letter mentioned,
page 4 } whether they be considered instructions or a re-
quest, 'should be carried out. She is informed, be-
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lieves and therefore avers, that Edward Kirwan Lawless has
no idea of attempting to comply with said instructions, or
to use the. money or any part thereof for the ‘‘special pur-
pose’’. Notwithstanding the fact that he does not intend to
carry out the ‘‘special purpose’’, the said Edward Kirwan
Lawless ¢laims that he is entitled to the money on hand at .
the death of the decedent, the same to be his absolutely, and
has demanded that your complainant pay the same to him.

8. On the other hand, Gregory B. Lawless claims that be-
cause of. the failure of the ‘‘special purpose’’, said legacy
should lapse and become null and void, and that the money
which would otherwise pass thereunder to Edward Kirwan
Lawless, should be paid to the persons constituting the dis-
tributees of the decedent. The niece and nephews of the de-
cedent, named above, have made no claim or contention con-
cerning the same, but they are infants and cannot speak for
themselves. '

9. Your complainant has duly filed an inventory of the es-
tate of the decedent. She has not filed inheritance tax return
because, until she is advised as to the ‘true construction of
the will, she cannot determine the value of the interest of the
legatee, devisee or distributee in the estate of the decedent.

10. Your complainant has no adequate remedy at law.

Your complainant, being without remedy save in a court
of equity, prays as follows:

1. That Margaret Elward Lawless, Gregory B.
page 5 } Lawless, Elward Kirwan Lawless, Joseph T. Law-
less, III, an infant, Spencer C. Lawless, an infant,
Lawrence Lawless, an infant, and Katharine Lawless, an in-
fant, John Hart Lawless, an infant and Michael Lawless, an
infant, be made parties defendant to this bill, that a guardian
ad litem be appointed for the infant defendants and that said
guardian ad litem and all the adult defendants be required to
answer this bill fully; .
2. That the Court may determine what money should pass
under the quoted portion of the will;
3. That the Court may ascertain and determine whether
- or not the *“special purpase’’ can or should be accomplished
and whether or not the said Edward Kirwan Lawless, if he
receives any money under such portion of the will, intends
to accomplish said such ‘‘special purpose’’; ) .
4. That, should the Court determine that said ‘‘special
purpose’’ must bée accomplished, it shall decide whether or
" not your complainant is charged with the responsibility of
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seeing that it is accomplished; or whether she can dischatrge
all her liability in connection therewith by paying over the
money to the said Edward Kirwarn Lawless;

5. That should the Court determine said **special purposs’’
should not or eannot be aceomplished; ot that said Hdward
. Kirwan Lawless does hot intetid to cari'y it out, it §hall then
determine whether said money so bequeathed £fot the ¢t specisl
purpose’’ shall be paid to Edward Kirwan Lawless to be his
absolutely, or shall be paid to the disttibttees of the de-

cedent; )
page. 6 } 6. That the Court may coustrue fally the will of

the decedent, and tay advise; giiide and direct yotir
complainant in the performénee of her duties:

7. That she niay have such other, fiirther, atid general re-
lief as to equity may seemn meet and the nature of the case
may trequire:

And she will ever pray, ete.

MARGARET ELLWARD LAWLESS,

MARGARET ELWARD LAWLESS;
Administratrig, C. T. A., of Valeiitine
' Browne Liwless, deeased:

WILLCOX, COOKE & WIL%JCé)X,
! L

‘Whereupon, the Respondents being duly summoned acecord-
irig to law, and failing to sppeur, 8 déeree #lsi was entered.
dgainst them: '

And afterwards: In the said Clerk’s Office; oh the First
June Rules, 1946; éatne a%ain the Complainatit, by counsel.
- ahd the Responidents still failing to appeéar, the said Bill was
- taken for confessed, #nd said canse set for hearing.

And afterwards: In the said Court on the 8th day of July,
1946. :

This day came the defendants, Margaret Elward Lawless

. and Gregory B. Lawless, and on their motion leave

page 7 } is granted them.to file herein their joint answer,
and the same is accordingly filed.

The following is the Answeér referred to in the fot’egoing
Decree: '
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The joint answer of Margaret Elward Lawless and Greg-
ory B. Lawless to a bill of complaint exhibited against them -
and others in the Court of Law and Chancery of the City of
Norfolk, Virginia, by Margaret Elward Lawless, Adminis-
tratrix, ‘0. T. A. of Valentine Browne Lawless, deceased.

These respondents, for answer to the said bill say that the
allegations contained in the said bill from paragraph one to
' paraglaph ten are true as alleged therein.

These respondents adopt the prayer of the bill of com-
plaint as and for their own.

And they will ever pray, etc.

MARGARET ELWARD LAWLESS,
G. B. LAWLESS.

H. LAWRENCE BULLOCK,
Attorney for Margaret Elward Lawless and
Gregory B. Lawless.

And afterwards: In the said Court, on the 24th day of
July, 1946.

ORDER.

This day came defendant, Edward Kirwan Law-
page 8 } less, and asked for an extension of time for filing .
: his answer in this matter. Upon consideration of
the ‘matter the Court hereby extends the time of filing the
answer until October 15, 1946.

The following is the Answer referred to in the foregoing
decree, filed in due time:

ANSWER OF EDWARD KIRWAN LAWLESS.

Now comes Edward Kirwan Lawless, one of the respond-
ents to the bill of complaint filed in this suit, and, reserving
to himself all just exceptions to said bill, for an answer, an-
swers and says:

1. That he admits the allegations contained in paragraph
1 of said hill.

2. That he admits-the allegations contained in paragraph
2 of said bill.

3. That he admits the allegations of paravraph 3 of said
bill in so far as the provisions of the will are concerned, but
knows nothing about the other allegations.
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4. That he admits the allegations of paragraph 4 of said
bill in regard to provisions of the will, but is not informed
as to the amount of the cash on had and the pay due from the
United States Army, and calls for strict proof thereof.

5. This respondent admits that a letter written in the hand-
writing of his brother Valentine B. Lawless was left for him
with the following legend on the outside:

“TO E. K. LAWLESS:—To be read by him only, and to
be read by him in private. I ask that all details
page 9 } of the above request be carried out literally, that
he be sure to read the letter while alone. From:

Val Lawless”” -

and says that, despite this legend, it was illegally and im-
properly opened and read by the administratrix before it was
‘turned over to him. The said letter is now in the possession
of this respondent, but he considers the contents thereof a
private matter and subject to the dictates of his conscience,
plus any verbal information given him by the deceased.

6. Your respondent claims the said funds set out in para-
graph 6 received by the administartrix and any other funds
or property not specically bequeathed or demised to any other
party, and says that said funds come to him either by the pro-
visions quoted in the bill or under paragraph 7 of said Wlll
which reads as follows:

«All my other possessions, small or inconsequential as
they are, I leave to my brother Kirwan to do with as he may
see fit, with one exception. My black rosary, with large ob-
long beads (given me for reverence and.fidelity at the altar),
somewhere in my possession, this I request be put in good
repair at some jewelers, and to be sent to one of the finest
women I’ve ever known, and one whom I shall always respect
and admire, I refer to Sister Ariana, who taught me at Sa-
cred Heart School some years ago.””

7. Your respondent avers, maintains and be-

page 10 } lieves that the contents of the letter are a private
and confidential communication to him from bLis

dead brother and that when the legend which appeared on
the back of the letter was read by the administratrix she had
no authority or right to open said letter. Your respondent
turther states that as to whether he carries out the terms of
said letter or not is up to his own conscience and that it is
no concern to the administratrix or the other heirs of his
lﬁyother, and he feels that the said funds should be paid to

im.
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8. Your respondent denies that there has been a failure of
the special purpose; as he said above, it is a matter for his
own conscience and for no one else; therefore there is no
question of a lapsed legacy.

9. For further answer, your respondent says there is no
reference made to said letter in said will and it cannot be
read as part thereof or incorporated therein.

10. That there can be no lapsed legacy, as paragraph 7 is
. gl tliuth and in fact a residuary clause in favor of Kirwan

awless .

And now having fully answered, your 1espondent prays:

1. That all funds in the hands-of the admmlstratrlx after
payment of any debts due by the estate be paid to your re-
spondent, and that all personal property other than that spe-
cifically left to others be turned over to your respondent.

2. That prayers numbered 3, 4 and 5 be stricken from the
bill 4s not being proper prayers.

3. That he be hence dismissed with reasonable
page 11 } costs in his behalf expended.

EDWARD KIRWAN LAWLESS,
. By Counsel

VENABLE, MILLER, PARSONS & KYLE,
by W. E. KYLE Counsel.

* And afterwards: In the sa1d Court, on the 6th day of June,
1947.

‘The Court doth appoint H. Lawrence Bullock, a discreet
and competent attorney at law, as guardian ad litem for all
the infant defendants, to-wit: Joseph T. Lawless, III, Spencer
C. Lawless, Lawrence Lawless, Katharine Lawless, J ohn Hart
Lawless, and Michael Lawless; and said infants, by their
said guardian ad litem, filed their answers. in this cause.

And afterwards: In the said Court, on the 7th day of June,
1947.

DECREE.

This cause came on this day to be heard upon the bill of
complaint and exhibits filed therewith, the answers of all de-
fendants and the answers of all infant defendants by their
guardian ad litem, and general rephcatlon and was argued
by counsel.
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Upon consideration of the entire matter, the Court doth
ADJUDGE, ORDER AND DECREE that Edward Kirwan
Lawless, as legatee under the will of Valentine Browne Law-
less, individually and with no trust attached, is vested with

title to all funds realized from the estate after
page 12 } paying all expenses of administration, and to all

other property left by Valentqne Browne Lawless
- exeepts .

1. Household furniture and real property, which was left
to his surviving brothers and sister in paragraph 2 of said -
“will,

9. His Philco radio and phonograph, left to Geo. Manine
Hughes in paragraph 6 of bis will.

3. His black rosary with large oblong beads, left to Sister
Ariana in paragraph 7 of said will.

And to the decision and deeree in favor of Edward Kir-
wan Lawless all the other defendants duly objected and ex-
cepted, and desiring to apply for an appeal and supersedeas,
the Court doth suspend the executlon of this decree for 90
days from this date.

The following notice was filed on the 9th day of June, 1947: '
Virginia:
In the Conrt of Law and Chancery of the City of Norfolk.

To the above-named Administratrix and to Edward Kirwan
Lawless: o

TAKE NOTICE that all the other parties to said suit, both
infants and adults, will, on the 13th day of June, 1947, at
noon, apply to the Clerk of the Court.of Law and Chancery
- of the City of Norfolk for a transeript of the record in this
cause in order to apply to the Supreme Court of Appeals of
Virginia for an appeal and supersedeas. -

JAS. G. MARTIN,
Of Counsel for Margaret Elward La\vless
and Gregory B. Lawless.
H, LAWRENCE BULLOCK,
by JAS. G. MARTIN,
Guardian ad litem for infant defendants.
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page 13 } Service of above notice accepted thrs 9 day of
’ June, 1947.

WILLCOX, COOKE & WILLCOX,
Counsel for Administratrix.

W. E. KYLE,

Counsel for Edward Kirwan Lawless.

: The following certificate in this cause was filed in said
Clerk’s Office on the 9th day of June, 1947, and made a part
of the record:

This certifies that on the trial of this cause the hearing
was on the pleadings and exhibits therewith, and argument
of counsel, and no other evidence was offered, except all the
defendants, both adults.and infants (excepting said Edward
Kirwan Lawless) demanded that the letter from Valentine .
Browne Lawless, mentioned in the pleadings, be produced in
evidence, this bemg a hearing ore tenus, but said Edward
Kirwan Lawless, by counsel, obJected to producing said let-
ter in evidence, although he ‘admitted having it in court, and
the court sustained this objection and held that the letter ‘need
not be introduced in evidence, to which ruling each of the de-
fendants (excepting said Edward Kirwan Lawless) duly ex-
cepted and maintained that said letter should be before the
court as relevant evidence in this matter, and moved the court
to require its production.

- The court, ruling that the letter need not be produced as

evidence, nevertheless bhas a- copy thereof filed herewith as

: part of the record in this cause, identified by the

page 14 } signature of the judge, so that the appellate court

' can know what the letter would show if it had been
introduced.

And immediately after the heari ing on.the 6th day of June,
1947, the court announced its decision in favor of said Ed-
Ward Kirwan Lawless, to which all the other defendants duly
excepted.

And on the next day, June 7th, 1947 all said other defend- -
ants, before the decree was enteled oﬁexed to prove to the
court that said letter was wholly in the handwriting of, and -
signed by said Valentine, and of the same date with his will,
but the court refused to allow such evidence to be mtroduced '
and these defendants duly excepted.

. This certificate was presented by all the defendants except
“said Edward Kirwan Lawless, and signed and made-part of
the record m due time this 9th day of June, 1947, after it
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appeared in writing that the plaintiff and said Edward Kir-
wan Lawless had been given proper not1ce of the time and -
" place of presenting the same.

CLYDE H. JACOB,
Acting Judge of said Court, who heard
and decided this cause.

June 9, 1947.
Seen & notice of preseﬁting & filing waived & consented to.

WILLCOX, COOKE & WILLCOX
- PQ

June 9, 1947. 5
Seen & notice waived. ‘

W. E. KYLE,
Atty. for Edward Kirwan Lawless.

page 15 } Virginia:

In the Clerk’s Office of the Court of Law and Chancery of
the City of Norfolk.

I, W. L. Pnem Jr., Clerk of the Court of Law and Chan;
cery of the City of \Iorfolk, Virginia, do hereby certify that
the foregoing and annexed is a true transeript of the record

in the case of Margaret Elward Lawless, Administratrix, )

c. t. a, ete, Complainant, v. Margaret Elward Lawless, et
als., Respondents, lately pending in the said. Courr.

I further certify that the same was not made up, completed
and delivered until the attorneys for the Complainant had
received due notice thereof, and of the intention of the Re-
spondents to take an appeal therein.

W. L. PRIEUR, JR,, Clerk.
By L. L. UNDERWOQOD, D. C.

Fee for this Record: $9.50. ) . .
A Copy—Teste:
M. B. WATTS, C. C.
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