Record

No.

3835

In the
S preme Court of Appeals of Virginia
at Richn1ond

JOE LEIGH
v.

COMMONWEALTH OF VIRGINIA

F RO:\[ 'l' II E c m c n T COL'It 'I' OF LEI•: C<ll'"T \'

H U L 8 5 :12- HIUEFS.

~5. N n '.\rBER OF Curn:s. Tweutv-Gvc conies of eaeb brief shall
i>e fl.bl with the t lc rk of the Co ud, and at least t hr ee copies
mailed o r deli\·e r cd to opposing counsel on o r be fo re t he day
on which the b rief is filed.
§6. ~rni,; .\ X D 'l 'yn ;. Br iefs shal l be n in e inches in length nn<l
s ix inelies in widt 11, so as to con fo rm in dimens ions to the
printed reco rd, mul Rhall be priut.e<l in type not less in size, as
to he ig ht an<l width, t ha n tl10 type in wh ich t he r ecord is
printed. The r ecord numbe r of (h e ca;;e a nd the nam es an<l
addres ses of cou nse l submitting t he b rief shall be pr inted on
tlie front cover.
ALB. WATTS, Clerk.
Court opens at 9 :30 a . m. ; Adjourns at 1 :00 p. m.

·

_ NOTICE TO COUNSEL
•, ,,,. ,,,r,·tifJ1(i!,;i,'" ·.
; ·'This case probably will be called at
of court to,
:beheld .. ·.
APR
195f . .".· · . -;-. .
You will be advised· later more defimtely as to the dace.
1-· Print names of counsel on front cover of briefs.
M. B. WATI'S, Clerk.

~lie~l~t:·

._ , .. / .. ,•./(;:,:.(~ ,:.,·, ,.. ,

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 3835

•

.

VlRGIN'L\.:
;

In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Tuesday the 28th day of
November, 1950.

Plaintiff in Error,

JOE LEJGIT,

q.g~iust

.. ' CClMMON"WEALTH
OF.: VIRGINIA,'
:

Defendant in Erro1·.
'

-

Supreme Court of Appeals of Virginia

2

RECORD

•
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•

•

•

•
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•

•

•

Virginia:
At a Circuit Court continuecl and held for Lee County, at
the Courthouse thereof, on ~,riday, the 14th clay of July, 1950.
Present: Honorable George l\[orton, Judge.
Commonwealth of Virginin, Plaintiff,

v.
,Toe Leigh, Defendant.
INDICT~IENT FOR l\lURDER, #538.
pag-e 21 ~

This day cnme again the Commonwealth by her
attorney and the clcfcndnut appca1·cd in court in
J1is own proper person and was 1·eprescnted by counsel and
the cfr•femlant hnving filed his motion, and the grounds therefor, in \\Titing·, to set nsicle the verdict of the jury rendered
against him in this case, the said motion was argued by counsel, and the court being mature}~· ach-ised of its judgment,
said motion is m·enn1ed.
Thereupon, it being demanded of the defendant if anything for himself he had or knew to say why the court should
not now proceed to pronounce judgment against him, and
nothing being offered 01· nlleged in dela~· thereof, it is cousiderC'd b~· the court that the defendant, Joe Leigb, be con"'"
fined in the penitentiary of this Commonwealth for 15 years,
the pl'riod by the jurors in their ,·erdict ascertained.
\Ylwreupon, the snid .Joe Ll'igh represented unto the court
that lw was aggrieved by the verdict ancl judgment of this
court and desires to file a petition in the Supreme Court
of Appeals of Virgini11 for a writ of error and supersedeas
to snid judgment. It nppenriug that the said Joe Leigh is
untitled to make this application for a writ of error to said
judg·rncnt, it is therefore ordered that the execution of the
judgment of this court be, and the same hereby is, stayed for
(:
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a period of sixty days from this date within which pel'iod the

said Joe Leigh shall have prepared and presented to this
court a transcript of the record of the trial of this case to be
certified to the Supreme Court of Appeals of Virginia as provided by law. In the event said transcript of said
page 22 ~ record is presented within said period of sixty
days, then the execution of the judgment of this
court in this case is further suspended for an additional period
of sixty days or until the Supreme Court of Appeals of Virginia have passed upon said petition for a writ of error. It
a11pearing that the bond of the said Joe Leigh is in all re·
spects sufficient, it is ordered that he be released from custody
upon the same bond.
page 23} MOTION TO SET ASIDE THE VERDICT.
In the Circuit Court of Lee County, Virginia.
;i

Commonwealth of Virginia, Plaintiff,
v•

•Toe Lcigl1, Defendant.

To the Honorable George Morton, Judge of the Circuit Court
for Lee County, Virginia:
·
.Toe Leigh, the defendant in the above styled case which
is now pending in the Circuit Court of Lee County, Virginia,
comes into court, and by his counsel, moves the said circuit
eourt of Lee County, Virginia, that the verdict of the jury
in the above styled case rendered on the 23rd day of June,
1950, in w]1icb the defendant was found guilty of murder in
tl1e second de~ree, be set aside and a new trial ordered on
the following grounds, to-wit:

---

1. That the verdict is contrary to the law.
2. Tlmt the Yerdict is contrarv to the evidence.
3. That the verdict is contrary to the law and the evidence.
4. That t110 verdict is without evidence to support it.
5. That the Court erred in ghring instructions on behalf of
the Commonwealth over the objections of the defendant, by
('0lll1Sel.
(i. That the court ened in refusing to give certain instructions offered on behalf of the defendant.
7. Tbat the court erred in admitting certain evidence to go
to the jury over the objections of the defendant bv
1mge 24 ~ counsel.
·
8. That the court erred in permitting the Com-
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W.P.Bays.
monwealth to introduce J~orene Miller Leigh as a witness on
behalf of the Commonwealth over the objections of the defendant, who was then and there the husband of the said
Lorene Miller Leigh.
9. Because of after discovered evidence, of which evidence
clAfendant had no knowledge prior to the trial of. his case, and
which could not have been discovered by him upon the use of
all due diligence, which said evidence is new and material
ancl not merely cumulative, and which after discovered evi-.
deuce ought to produce an opposite result at a second trial of
the case on its merits.
10. Because of misconduct of certain members of the jury
trying this case.
·

JOE LEIGH,
By Counsel.

FRED B. GREEAR,
LLOYD M. ROBINETTE, P. D.

•

•

•

,..

I

"A":
page 36 ~.

'WHEREUPON:

.
Vv. P. BAYS,
the first witness, called by and on behalf of the plaintiff, after
being first duly sworn, testified as follows :

DIRECT EXAlHNATION.
Bv Mr. Cridlin:
··(i. You are ,v. P. Bays Y
A. That's right:
.
Q. What official position do you hold in this county, Mr.
Bays?
·
·
·
· A. I am sheriff of this county.
Q. I will ask you if on July 9, 1949, you made any invcstiga tion at the home of J olm Miller 'l
. A. I did.
.
.
Q. Ou that day did you have any telephone call or other
conversation with .John Miller?
A. At about 4 :30, July 9th, I got a call and the caller said
110 was John Miller and stated Joe Leigh had been at his home
and-.interrupted.

• •• :;~ I

i :.; .,
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TV, P. Bays.
Objection by counsel for defendant: '\Ye object to what
he stated.

?

By l\Ir, Cridlin:
Q. Don't tell what he said. He did call you about 4:30Y
A. That's right.
Q. Did you give him any advice at that time 7
page 37 ~ Did you give him certain advice on that occasion?
Don't tell what you told him.
A. I did.
Q. Did you later on that same day have another conversation with John Miller on the telephone!
A. I did.
Q. About wliat time was thaU
A. It was about 5 :30.
Q. Did you at any time after that sec or talk to John Miller?
A. No.
Q. Did you hear about him having been killed in St.
Cbarlesf
A. I did.
Q. ·what time did you hear of thaU
A. I guess it was about 6 :00 o'clock.
Q. After you heard of this killing what did you do 1
A. I went up to the scene.
Q. A.bout what time did you go to the John Miller home?
A. I imagine about 6 :30.
(J. Did anyone go with you?
A. I don't think thev did.
Q. \Vas anybody thire when you arrived?
A. Yes; a number of people wore there when I arrived.
(i. \Vas any other oflicer besides you there?
A. Yes; }.fr, Belcher and Mr. Blair.
page 38 ~ Q. They a1·e your deputies?
A. Yes, sir.
Q. What did you find with reference to the condition of the

ro~Y

.

· A. The room was badly torn up. A large spot of blood on
.
the floor and a table turned over.
Q. Had the body of J olm Miller been moved at that time Y
A. It had.
Q. Did you see any other objects on the floor at that time?
A. No; not at that time.
Q. Did you at that time take anything from the room?
A. Nothing but a warrant.

6
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W. P. Bays.
Q. What kind of warrant did you take from the room 1
A. It was a warrant of arrest.
Q. Do you have that warrant?
A. Yes, sir.
Q. Will you get it, please! (\Vitness produced the warrant.) This warrant was taken by you from the room in which
you state you found blood and other objectsY
A. That's right.
Q. Please read that warrant.

\Vhercas, ,John l\Iiller of the said county has this day made
complaint and information on oath before me, J. M. Gilliam
a Justice of the peace of said County, that Joe Leigh in the
said County, did, on the 9th day of July, 1949, was
page 39 r drunk and came in my l1ouse and shoved my wife
down and run mv children off from home.
Q. What .Justice of the Peace signed that warrant?
A. J·. lI. Gillia111.
Bv 1\Ir. Cricllin: "'\Ve want to introduce that warrant.
By the Court : I expect it would be best to have it initialed
as we go along.

Q. Diel you know Mr. Gilliam, ~Ir. Bays?
A. Yes, sir.
Q. Is he living or <lead now?
A. He is dead.
Q. '\rm, anything else turned over to you, :Mr. Bays, that
night you were there 'l
A. Yes, sir.
Q. " 7 hat else?
A. The gun.
Q. W'1rnt kind of gun was it1
A. It was a 38 Smith & \Vesson.
Q. '\Vho turned it over to you T
A. Leroy Gilliam.
Q. " 1 hcre was he when be turned it over to you 1
.A. In Pennington Gap.
'
Q. Do you still ]1ave that gun?
A. Yes, sir.
page 40 ~
Q. Do yon have it with you?
A. Yes, sir.
Q. "\Yill you present iU
A. This is tl10 gun.

·~ ,_.

Joe Leigh v. Commonwealth of Virginia.

7

JV. P. Bays.

Q. Is it loadedf
.A. It has three loacls in it, three full cartridges.
Q. It has three fullA. Yes.
Q. That gun was turned over to you by Leroy Gilliam in
Pennington Gap on July 9, 19491
A.· That's. right.
Q. Have you had this gun in your possession since that
time?
A. Yes, sir, I have.
Q.
as anything else turned over to you that nighU
A. No, sir; not that night. This beer was brought in by
somehod,·.
(J. Do· you know whether it was turned over to you next
dnv or not¥
A. Pi·obably it was, I don't know.
Q. Since that time have you had the beer in your posses~ion Y
A. Yes, sir.
Q. Is this the beer that was turned over to you next day 7
A. Yes, sir.
page 41 } Q. "~as any whiskey turned over to you next
clay?
A. Yes, sir.
Q. Is this gun and bottle of whiskey in the same condition
now as it was when it was turned over to vou next dav 7
A. Yes, sir.
•
•
Q. And you have had them in your possession since that
time!
A. Yes, sir.
Q. 1\.nd they are in the same condition now as they were
·when turned over to you?
A. Yes, sir.
Q. ·was fl1c sf.la! broken on the bottle when it was turned
ov<.>r to you 1
A. Yes, sir.
(1. Did you on the occasion that you made the investigation
view the hodyf Did you see the body that nighU
A. I did.
Q. At what place did you sec the body of John Miller?
A. At the unde1·taker 's place.
Q. ,vas 110 dead at that timeY
A. Yes, si1·.
Q. Did you see t11e Coroner with him at that time or not1

,v
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·; · W. P. Bays.
A. I <lid.
Q. ·what Cor01ierf .
.1.\.. Dr. Ely.
Q. Did you notice at that time any wounds on
page 42 } the body of John Miller f
A. Yes, sir; I <lid.
Q• .Approximately where were they 1
A. \Veil, he ·was shot three times in the left side, rangeiug
three or four inches from the hip to mid-section.
Q. Were any scratches or bruises on his facet
.A. I noticed a scratch on his face.
Q. ,vas he bloody at that time or HOU
A. He had been washed at the time I saw him..

CROSS EXAMINATION.

By ~Ir. Greear:
Q. Did you find a knife there, Sheriff Bays f
.A. :Mr. Blair turned a knife o,·er to me.
Q. Wl1ere is it! (The knife was handed to :\fr. Greenr.) Is
that knife in the same condition now as it was when you got
iH
A. ,vhen it was turned over to me, yes, sir.
Q. Did it have a bfade broken t
A. It did.
Q. ·what is the substance on the knife, lf r. Bays f
A. It's blood.
Q. \Vill yon introduce tltat in evidence too?

Bv :Mr. Cridlin: \Ve have not introduced these as cvidenccyet." We will do that by tbe persons picked them up.
Rv l\fr. Greear:

·Q. Did you ·observe the blood in the room theref
A. Yes, sir.
page 43 ~ Q. Do you 1·ememher wl1ich rnom tllnt was in,.
Sl1eriff Y
A. It would be in tile west room.
Q. Was it one of tlic front rooms.
A. Yes, sh·.
Q. As you walk up to the house it was on the left-hand side,
was it?
A. Yes; it was.
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TY. P. Bays.
Q. I believe that blood spot was about tho center of tho
room, was it not 1
A. Yes ; practically.
Q. And it was on a rug!
A. Yes.
Q. \Vero there several }Jieces of furniture in that room j
A. Yes, sir, I think so.
Q. And everything was in place except one little table had
been tumed over, one small tablet
A. That's right.
Q. Had there been a good many people in and out of tho
room before you got there f
A. I expect so.
Q. And you don't know whether some of them knocked the
table over or not 1
A. No, I don't know.
Q. About what time was it when ~-ou got thore1
A. I expect it was 11round G::10 or later.
Q. The body had been removed when you got there f
A. It bad.
page 44 ~
Q. Where was Joe Leigh when you got there 1
A. I understood he was in the hospital.
Q. Diel you visit l1im that night f
A. I did not that night.

RE-DIRECT EXAllINATION.
By ~Ir. Cridlin:
Q. Did you go to the Miller home on the next day with the
Commonwealths Attorney t
A. Yes, sir.
Q. Did you at that time make any cliugrmn or sec one made
hv }.fr. ,vmiams of the rooml
·A. Yes; I wns present with l\Ir. Williams when ho made
the diagram.

·witness stood aside.
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BILL FRITZ,
another witness called by and on behalf of the Plaintiff, after
being first duly sworn, testified as follows:

DIRECT EXA:MIKATIOX.
page 45 ~ By 1'Ir. Cri<llin:
Q. You are Bill Fritz?
A. Yes, sir.
Q. ,n1ere do you live?
A. Poor Vallev.
Q. ,n1ere were you living in ,Jul~·, 1949?
A. I staved at :Mrs. Reece's in St. Charles.
Q. Did you hold any official pm;ition in St. Charles at that

t~er

.

A. Yes.
Q. ,rhat position did you hold?
A. Police.
Q. Diel you hear of the killing of ,Jolm )filler?
A. Yes, sir.
Q. On the clay that ,John 1'Iiller was killed, when did you
first hear of it?
A. ,vell, it was raining hard and I was sittin.!!' in my c>nr
next to the depot and the first I S<'l"n ,Joe's cur pulled up and
~faudc got out of the car and went around it and she was not
g·one but a minute and come back nnd the rar pulled out ns
soon as she got in it and in two or 1hree minutes somebody
came out of Jake's place aml :,;aid the~· wnnted me to come to
,John :Miller's; tliat .Toe Leigh had killed ,John :Millrr. I ·said,
"Joe has just come> 1h rong-h, we will ca te h them." \Ve started
out and overtook them this f-lide of Penn-Lee. \Vhen we caught
up with them the~· were changing Joe to nnother car.
Q. How far was tlmt from St. Charles?
page 46 ~
A. It was about n mil<' T immdn<'.
Q. About a mile out of the corporation?

A. Yes, sir.
Q. ,vhen you came to the car in which .Joe Leigh and Maude
Leigh were riding, what did you find?
A. What do you mean?
Q. ,vere they both in thc C'm' at that time?
A. Y cs; and they were fixi11g to change Joe into another

car.
Q. Who else was there?
A. Me and "\Vnx and Ed ~forgnn.
Q. l\That did yon do with refrrence to either ,Joe Leigh or
Maude Leigh f

Joe Leigh v. Commomvealth of Virginia.

11

Bill Fritz.
A. I told tliem to take Joe to the hospital and I got :Maude
irnd rode on to Pennington Gap and when I got there I told
Mr. Blair and Hobart Belcher to take charge of her, and one
of them go back with me. Robe got Maude.
Q. You took l\Iaude Leigh and turned her over to Belcher
and Blair1
A. Yes, sir.
Q. W'here?
A. In Pennington Gap.
Q. \Vhat was her condition at that timef
A. I classed her as being drunk.
Q. After you turned her over to these deputies, what did
you do!
page 47 ~ A. Hobart took charge of her and me and ·Mr.
Blair went back to St. Charles.
Q. ·where did you go in St. Charles 7
A. ·when we got to the cold spring the ambulance had
wrecked aud I told them to let me through I wanted to see
about John Miller. .John was doubled up over in the corner.
He was thrown out of his bed over in the corner and another
ambulance came along and picked him up.
Q., Was he dead nt that time?
.
A. I imagine he was I mwer got in and looked at him. That
is all I know about it.
Q. After that, did yon go to St. Chariest
A. Yes.
Q. Did you go to the :Miller home at any time that night?
A. I believe I did.
Q. Wlmt time did you go up there that night?
A. I don't remember.
Q. \Ylmt did you find wh<>n you went?
A. They showed me the bullet holes.
Q. Wl10re were they, if you remember T
A. One in the door and one in the sl'reen door, I believe, I
would not say for sure.
Q. ,vimt was the condition of the room!
A. It looked like they had been fighting.
Q. Diel you see nny blood on the floor f
A. Yes; I did.
page 48 } Q. \Vhat nhout the furniture?
A. It just looked like they had been .fighting
there.
Q. Diel you see nnything on the floor except blood T
A. There was something broke in the floor, something like
a little bank.
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Bill Fritz.
Q. What kind of material did it appear to be made out of?
A. I don't kuow.
Q. "\Vas it porcelain, wood, iron or what -1
A. I don't know. I never looked to see wbnt it was made
out of. I just noticed it was something that looked like a bunk.
Q. Did you later, )Ir. Fritz, search the car of Joo Leigh1
A. Yes, sir.
Q. -what did you find, if anything, in the car!
A. I got two.quarts of beer out of the car. \Vhen the car
was brought te St. Charles I locked it and ~[r. Blair and llr.
Belcher came up there afterwards, I believe it was, and I
found a bottle of whiskev in the car.
Q. Did you take some ·beer out of the cur f
A. Yes, sir.
Q. ,vhere was the car at that time 1
A. I belic,·e I got the beer out at Penn-Lee, I would not
say for sure.
Q. Does this appear to be the be<.'r you got from ,Joe
Leigh's car? (Showing the witness two quart cans of beer.)
A. I don't know. It was two quarts.
Q.
ere they in metal or glass cans f
A. It was something likt> that.
page 49} Q. What did you do-with the two quarts.of beer!
A. I put them in the :Mayor's Office.
Q. At what pince I
A. St. Charles.
Q. Where was the whiskey found l
A. It was on the floor board.
•
Q. At what place?
A. In front of the hank at 8t. Charles.
Q. What kind of whiskey was itf
A. I never paid no attention to it.
Q. ·was it a pint bottler
A. Yes, sir.
Q. But you don't remember what kind of whiskey it was 1
A. No; I never paid any attention to it.
Q. 'What clicl you do with th(' whiskc~1 i
A. I turned it over to one of the other ofliccrs.
Q. \Vere they with you at the time1
A. They were on the street; they must hnve lwen sent
after.
Q. After the car was parked there in St. Charles near the
bank I believe you say you did lock it up f
A. Yes.

,v
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Bill Fritz.

Q. And when you later got this whiskey out of the car did
you unlock the car yonriwlf or not f
A. Yes, sir; I unlocked it.
Q. Had it been locked from the time you got the car until
the time you got the whiskey out¥
page 50 } A. Yes, sir. I do know that I locked it.
Q. And when you went hark nnd unlocked it, do
you remember where yon found the whiskey with reference
to the seat?
A. It was on the floor board.
Q. ·was it under the seat1
A. It was out l1ere under t.be S('at on the floor.
Q. Do you remember whether you }Jickcd it up or 1'Ir.
Blair1
A. I picked it up myself.
Q. Do you remember where you picked the beer up, from
what seat7
A. The front seat.
Q. "\Vas it in the seaU
A. It was on the floor. The beer was in a poke.
Q. The beer was in a paper bag?
A..· Yes, sir.
Q. "'as anyone else in this car when you came up to it in
Penn-Lee¥
A. Eel l\Iorgan drove it down there.
Q. "\Vhen you first saw it in St. Charles that day before
you started after it, who was in iU
A. Nobody.
Q. ·'Yhen you first saw the car after you had heard of John
:i\Iiller being killed, who was in it'/
A. I dicln 1t see anYboch· hut )Ian<le.
Q. " 1 as Joe Leigli in it at the timel
A. I could not see him but he must have hnen.
page 51 }

CROSS EXAMINATION.

By l\Ir. Robinette:
Q. Where clicl you first see Joe Leigh on that day1
A. In the car.
Q. ,vhere was the car?
A. At Penn-Lee.
Q. What was his condition at that time·?
A. You coulcln 't tell nothing ahout llim. I clidn 't think he
could live until we got him to the hospital.

14

Supreme Court of A ppcals of Virginia

Bill Pritz.
Q. He had bled a good deal in the C'ar f

A. Yes, sir; he lmd.
Q. And the car was very bloody?
A. Yes, sir.
·
Q. I believe they were taking him out of his car at PennLee when vou first saw him?
A. Yes, ·sir.
Q. Did you help take him out of his own car and put him
in another?
A. Yes, sir.
Q. And you thougl1t he would not live until lie got to the
hospital?
A. Yes, sir; that is what I thought.
Q. About how far is Penn-Lee from the Lee General Hospital in Pennington Gap?
A. I imagine about four miles.
Q. Did you examine any wounch: on l\fr. Leip;h 'A neck?
A. No, sir; we rushed him to the otl1er ear and
page 52 ~ I told Redge ,vax to hold his hand on his neck to
keep him from bleeding to death.
Q. Did you go on with him to the hospitaU
A. Yes, sir.
Q. Di<l Re,q Wax go on with him to the liospitaH
A. Yes, sir.
Q. I believe you say you saw Eel }.[organ got out of the car
down there?
A. He was out of tlle car and trying to get Joe Leigh out
when we drove up .
. Q. Had he been driving Joe Leigh's car?
A. Yes.
Q. I believe you say you saw Maude Leigh in Joe Leigh's
car in St. Cha1·les. Ts tllat right?
.
A. She got out of the car and mnst have got somebody to
drive it. She was not gone but a minute and came back and
got in the car ancl the ear pulled out. It ,vas in front of the
'rlieatre.
Q. The Virginian 'rlieatre?
A. Yes, sir.
Q. Where did she go if yon know to get somebody to drive
the car?
A. It was rig-lit in front of tlw theatre.
Q. Do you ki10w who she .got to drive the car?
A. I didn't know until I got to PC>nn-Lee.
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Bill Fritz.
Q. \Vas she very much excited l
A. I coulcln 't tell You. I don't know about that.
Q. How for was ft from the Virginian Theatre
to Penn-Lee?
A. It wasn't much over n mile, I guess.
Q. .At any time after that while Joe Leigh was still in the
l1ospital did you visit him tl1cre 1
.A. I dou 't think I e\·er went down there but I asked about
him.
Q. \Vhen was it that yon drove or had driven :Mr. Leigh's
car back from Penn-Lee, to St. Charles f
A. I didn't drh·e it back. Ed Gilbert I believe drove it
back.
Q. You don't know whether it was Ed ?\!organ or Ed Gilbert or who it was that put that pint bottle of whiskey in that
car, do you, BilU
A. No; I do11 't knov.: who put it in there.
Q. I believe you say after you got to St. Charles and after
this defendant had be~n taken to the hospital and after Ed
Gilbert had driven this car to St. Charles you found this pint
bottle of liquor in the car?
A. -Yes, sir. That's right.
Q. You do not undertake to say whose bottle of liquor that
was?
A. No; I don't know whoso it was.
Q. I believe you tolcl tl1e Court and jury that you went to
the l\1iller home Um t night T
A. Yes, sir.
page 54} Q. And you found blood on the floor?
A. Yes, sir.
Q. Wlmt room was that?
A. It was in the living room.
Q. I believe there is a 1·ailroad in front of the home of John
l\Iiller Y
A. Yes, sir.
.
Q. Do you recall, l\Ir. ]ilritz, how many tracks there are in
front of the :\Iiller l1ome 7
A. I imagine there is tlirce or about four. There might
be four.
Q. In driving to the Miller home from the main highway,
bow clo you get to l1is house?
A. You couldn't get to his home in a car.
Q. You hnve to walk ncross the railroad at that point f
.A. Yes, sir.

page 53
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Bill Fritz.
Q. I believe you say at that time you were policeman in the
town of St. Charles!
A. Yes, sir.
Q. ere you Chief of Police at thnt time!
A. Yes, sir.
Q. Did you have nny other officer under you nt that time!
A. Yes; Clint Hughes.
Q. He was yonr assistant at that time in St. Charles 1
A. Yes.
Q. Did John )filler live in the corporate limits
page 55 ~ of St. Charles at that time l
A. No.
Q. How far out of the corporation <lid he live?
A. Not hardlv a half n mile.
Q. Still in to,,·n but out of the corporation!
A. Yes, sir.
Q. ,vere you acquninted with John '!lille.rf
A. Yes, I was.
Q. I believe you never had any warrant of arrest for )Ir.
Leigh¥
A. No.
Q. Were you ever ('alJcd by Mr. )[iller that nftcrnoo11?
A. No.
Q. Did you Iuwe a telephone 1
A. There was one in the offi<'e.
Q. You kept your headquarters in the )l:tyor's Office, I believe?
A. I am all over town.
Q. But that is where you report to from time to time, is
it not?
A. Yes.
Q. How far was the Mayor's Office from the hom(' of ,T o]m
Milled
A. Oh, right close to a half mile.

,v

RE-DIRECT EXA:\UNATTON.
Bv lfr. Cridlin:
·Q. I believe yon sny l\[r. l\fillcr lived out of the
corporation 7
A. Yes, sir.
Q. And you wore a town policeman nnd 11ot n deputy
sheriff, is that rigl1t?

page 56 ~

A. Yes, sir.
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Leroy Gillirmi.
RE-CROSS EXAMINATION'.

By :Mr. Robinette:
'Q. I believe Penn-Lee is nlso out of the corporate limits
of St. Charles?
A. Yes, sir.
Q. How far is it out of the corporate limit~ of 8t. Charles?
1\.. It's about a mile.
·witness stood n~itle.
1Vhereupon,

LEROY GILLIAM,
another witness called by nncl on behalf of the plaintiff, after
being first duly sworn, test ificd ns follows:
page 57

r

DIRECT EXA)IINATIO:\f.

Bv Mr. "Tillimns:
:~; Is your name Luroy Gilliam?
A. YeH., sir.
Q. You arc now the police chief in Pennington Gap 7
A. Yes.
Q. "\Vere you an officer th<'re in th<! town of Penniugton
Gap during ,July of last year?
A. Yes, sir; I was.
Q. Do you recnll henring about the d<!ath of John :Miller at
St. Charles?
A. Yes, sir.
Q. \Vhat time dicl yon fin.;t 11ear of it, :Mr. Gilliam?
A. \Vcll, I wouldn't fmy exactly hut a yery short time before
dark.
Q. It was along nhont ilark or jm;t h<>fore that you beard
about it?
A. It was just a i-hort time before clark.
Q. Do yon know of .J 00 L0ig-h heing bi·ou!_d1t to Pennington
to the hospital t
A. Ye~, I did.
Q. Did you ~o to tht' ho~pitnH
A. Yes, I did. A en 1· rnnw through p1·etty fast and I
couldn't fiee anyollt' and I wt'nt to see what it was going to
the hospital so fai-t for.
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Leroy Gilliam.
page 58

~

Q. "\Vas it raining at the time?
A. No, sir.

Q. You noticed a car going fast t]1rough town
and you f ollowcd it to the hospital?
A. Yes, sir; I did.
Q. ·who was in the car?
A. Redge
ax and Joe Leigh and a couple of other f ellows I clon 't remember who thev were.
Q. Did you make any examii1ation of the person of Joe
Leigh?
A. I walked up to the car. I got there about the time they
did. They pulled up to the porch mul .Joe Leigh was laying
in the floor, the back seat of the car and they were tugging
at him trying to pull him out and every time they pulled he
would grunt and I could sec two places 011 bis neck. They
finally got him out and put him in tlw wheel chair.
Q: Did you notice any weapons on him?
A. After they set him in the wheel chair I noticed tlie
handle of a pistol ~ticking out of 11is right pocket and I said,
"I will take care of that," and one of thP. men reacl1ed it to
me. He was already bloody and the pistol was bloody.
Q. Do you rcco~nizc the pistol i
A. It was a 38 Special snub nose.
Q. ,,1·1mt did you do with that pistol?
A. I took it and examined it to see ho,v many times it had
been shot and I wrapped it up in a newspaper.
·
Q. How many times bad it hcen fired?
page 59 } A. It had been fir<>d three times.
Q. Three empty and three full?
A. Yes., sir.
Q. Did you turn this gun over to anyone?
A. Yes; after <lark I tmned it over to Sheriff Bay~.
Q. Is this the same pistol that :rnu took off of Joe Leigh?
A. It looks like the same gun.
Q. Is the1·c anything on it? ·
A. It looks like blood.
Q. You did turn this gun over to Sheriff Bays?
A. Ycs., sir.

,v

By Mr. "\Villiams: ·we desire to introduce tllis gun.
Sheriff, will you take t11is gun out and unload iU
Q. Did you see :Maude Leigl1,

A. No sir; I dicln 't see her. It wns not J oc's car they
were in. They were in a taxi I believe at the time.
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Lerov Gillfrun.

CROSS EXA:MIN ATION.

By Mr. Robinette:

Q. I believe there wero three or four people in the car
with Joe Leigh and you only call('d two of them. \Vho were
the others?
A. I only remember the two I mentioned.
Q. Do you know ·walter Stapleton?
page 60 } A. No, I don't.
Q. Do you know Redge \Vax?
A. Ycs~ sir.
Q. Do you know J mnes Ridings 1
A. No, sir.
Q. w·as Rcclgc "~ax in the car with Joe Leigh?
A. I wouldn't say whether he was or not. I lmC1w he was
there.
Q. Diel you see ::\[r. Leigh being taken to the hospital?
A. I didn't know who it was. I saw the car going and I
followed. I didn't know who it was until I got to the hospital.
Q. You say he was very bloody 1
....,A•. :¥es.

Q. You saw how many wounds on him t
A. I noticed two.
Q. Did it look like he was in pretty bad condition T
A. Yes, sir; he did.
Q. Did you examine the automobile to see if it was covered
with bloodf
A. I noticed blood on it.
Q.
was this man that took t11e concealed pistol out
of his pocket?
·
A. I don't know who it was.
Q. The boyll that_were with him were covered with blood,
were thev not?
·
A. Yes, sir.
page 61 } Q. Did you notice two cuts on ,Toe Leigh's neck7
A. Yes, and that was all that I noticed.
Q. Did you notice l1is pants leg to sec if hhi lep: was cut 7
A. No; I didn't pay any attention to tllat. Ho was pretty
bloody all over. I waited until thP.y took him to the emergency room. I never noticed. He prolmbly could have been
but I never noticed it.

,v110

·witness stood aside.
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" 7hercupon,

.J. ,Y. BLAIR,
a witness called by and on behalf of the plaintiff, after being
first duly sworn, testified us follows:
DIRI~CT }4jXA}iI1NATI0N.
By }.Ir. Cridlin:
Q. You arc J. W. Blnirf
A. Yes~ sir.
Q. I believe you n re a deputy sheriff.
A. Yes, sir.
page 62 ~
Q. "We1·c you deputy sheriff on July 9th of last
year?
A. Yes, sir.
Q. Did you hear of tho killing of ,John MilJer in St. Charle~
on that <late 1
A. Yes, sir; I did.
Q. ·where wero you at the timo you henrd of that, :Mr.

Blaid
A. I was in Pcnniu~ton Gap.
Q. ·who first told you ahout it 1
A. The first I knew nhout it Rill Fritz called me to hi:e:
car. We had just come in, me and Mr. Belcher.
Q. He is nlso u deputy sheriff?

A. Yes, sir.

Q. }.Jr. Fritz called you to his e:n· in Pennington Gap!
A.
Q.
A.
Q.
A.

Yes, sir.
What happened in PenninA"fon Gap!
He told lllC ,J oh11 wm: killed.
What did yon do!
He told me he had l\Irs. Leigh there and sl1e is drunk
aud I want one of yon to tnke charge of her and the other to
go back with me to St. CharlC'!'l to i1ff('~tig-r1te about ,John
Miller.
Q. Did you i,;ee nfnmle Leigh on that occasion Y
A. Yes, sir; I lead lier to the truck and pnt I1er in a seat.
Q. ·what wns her condition?
A. She was drunk so far as I conlcl SO(l.
Q. ,v1ic1·c did yon next go f
pnge 63 ~ A. ·we started to St. Charles and met tlie ambulance.
Q. Who wa~ in the nmhnlancc?
A. John 'Miller. rrhc mnbulnncc lmtl wrecked and I staved
there and <li 1·ected traffic.
•
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.J. lV. Blair.
Q. Did you stay there at the scene of the wreck until another ambulance cnmet
A. Yes, sir; I stayed until he ,•ms transferred.
Q. Then where did you go next f
A. I went to the John Miller home.
Q. Did you go in the house!
A. Ycs, sir, I dicl.
Q. What did you find in the house T
A. There was a pool of blood on the floor and furniture
turned over and I found a warrant for Joe Leigh laying at
the end of the dnvnnette and in this pool of blood I found
knife blade.
(~. ·who did you turn this warrant and knife blade over to Y
A. I turned it over to Sheriff Bays.
Q.
as anything else on the floor except what you have
mentioned f
A. I don't remember.
Q. Did you find any fumiture disarranged in any way?
A. Yes; a little table it looked like it bad been turned over
and one of the legs, I believe, was off.
Q. I believe the body of :Mr. Miller had already been moved
when you got there f
page (.i4 ~ A. Yes, sir.
Q. \Vas any other office1· with you at the time
you went to the Miller home 1
A. Mr. Belcher was with me.
Q. Did you make any investigation to ascertain whether or
not there were any bullet holes in the wall of floor!
A. Not at the present time I did not, but I went back with
the Sheriff later.
Q. as that the same day or the next clay?
A. It was tbe same day.
Q. That night?
A. Yes.
(J. Did you find any hullct holes t
A. I noticed one in the door facing, or right at the side
of it one.
Q. Did ~·ou find the hullet itselft
A. No; I didn't.
Q. Did you see the car belonging to Joe Leigh on tliat
occasion?
.
A. Yes, sir, I did.
Q. ·where did you sec it ?

a

,v

,v
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J. TV. Blair.
A. It was sitting at the other side of Penn-Lee as we went
up and as we cmne baek it was parked close the bank in Saint

Charles and somebodv lwllae<l at me and said Bill Fritz wanted
to see me. I went ~,·er to the car and it was locked.
Q. Did you find anything in the car?
A. A pint bottle whiskey was taken out of the
page 65 ~ car. It was under the front seat.
Q. W'l10 got it out if you remember!
A. I was in one door and Bill the other and I believe
Bill got it out and handed it to me.
· Q. How much was gone out of this bottle of whiskey when
you found it?
A. I couldn't say. It looked like about one good drink was
gone out of it.
Q. What did you <lo with that bottle of whiskey!
A. I brought it nnd turned it over to the sheriff.
Q. Is this the same bottle that was found in Joe Leigh's
cnr?
A. Ycs; it looks like it.
Q. Docs that appear to be in the same condition now as it
was when you got it?
A. Yes, sir; it looks like it is.
Q. Diel you get any beer on that occasion?
A. Yes, Bill Fritz gave me two quarts of beer that he got out
of the car.
Q. Was that at the same time you found the whiskey¥
A. No; Bill had it in the Mayor's office. He got it out of
the :Mayor's offi1•(l when he gave it to me.
Q. Docs tliat appenr to be the same beer that was turned
over to Yon?
A. It ,\·ns in ti"n cans. I didn't pay much attention to it.
Q. You did Jntcr turn it over to the sl1eriff?
page 66 ~ A. Yes, sir.
Q. Mr. Blair, when you got to the Miller home
did you notice any broken glass on or about the floor!
.A. I dicln 't pay any attention to that.
Q. "Tcrc any other objects turned over to you at that time?
A. All I remember was that little coffee table they called
it wn~ turned over.
Q. w· ere any other objects turned over to you at the home
or in Mr. Leigh's car?
A.. N'othing only what I have told you as I remember.
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J. W. Blair.
CROSS EXAMINATION.

BY Mr. Greear:
•Q. If I understand you, you were in Pennington Gap when
:Mr. Fritz came to you Y
A. Yes, sir.
Q. Was he in his car?

A.Yu

.

Q. Did he have Maude Leigh with him at that time?
A. Yes, sir.
Q. He brought Maude Leigh to Pennington Gap and turned
Jicr over to·
A. Hobart Belcher.
.
Q. And you got in Fritz's car and went to St. Charles f
A. I did. .
Q. How far is it from Pennington Gap to St. Charles where
John Mille1· lived f
pnge 67 } A. I don't know exactly but it is around four
miJes, I guess, or maybe a little farther.
Q. How fnr is it supposed to be between the two towns?
A. I don't know that.
· ··Q: :Asyun all went back up you passed Joe Leigh's car sitting on the highway near Penn-Lee, didn't you 7
A. Yes, sir.
Q. Did you make any arrangement about getting anybody to
dt-ive it baek to St. Charles Y
·
A. Bill said he was going to.
Q. But he did not stop as he went along?
A. No, we kept going. 1Ve did not know what had hapJlened.
Q. Do you know when it was he liad that car brought to
St. Charles f
A. It was hrofight ·up while I was at Mr. Miller's. Bill
taken me from Pennington to wll(>re the ambulance wrecked.
Q. ·where did the amlmlunce wreekf
A. It wrecked at what is called the cold spring in the gap
of the mountain.
Q. Aud you got out tliere at the wreck?
A. Yes; I got on one side and Bill on the other and Hobart
pulled up.
Q. \Vl10rc hnd Hobart been after you left Pennington Gap?
A. He saicl he brougbt that woman to Reed's Cafe.
Q. And then he came back too?
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J. W. Blair.
A. Yes.
Q. .About how long did you all direct traffic at
that wreck before you went to St. Charles!
A. I don't know.
Q. As I understand you, yon came to the wreck bcfore you
came to where Joe Leigh's cat· wa parked on the highway?
A. That's right.
Q. And after you got to St. Charles lir. Fritz sent back
and got the cart
A. I reckon it was, I don't know.
Q. The next time you saw the ca1· it was in St. Charles,.
wusn't itf
.A. Yes, sir.
Q • .And wben it was unlocked then it was you saw the
whiskey¥
A. Yes, sir.
<.J. And that was some time after yon first saw the car r
.A. Yes, sir.
(J. About what time of night wns that f
A. I don't remember.
Q. asn 't it around 10 :00 o'clock 1
A. It was not dark.
Q. It was just getting dark when they brought Joe Leigh
to the I10spital, w11sn 't it t
A. Tlie best I remember it was not dark.
Q. You are sure of that f
A. I am not positive, no.
Q. At tlie home you saw a coffee table tliat bad been turned
over!
page 69 ~ A. Yes, sir.
Q. And outside of that you saw nothingt
A. I never noticed anything else.
Q. There was a living room suit in that room f
A. Yes, sir.
(J. And it wns nll in order f
A. Ycs, it was on tlie left hand side of' the room.
Q. Outside of the coffee table nnd some blood on the floor,
tlw room was in !,,l'OOd order, wasn't it T
A. There was not very much in the room.
Q. ,vhat was in there Y
A. Practically nll I noticed was the davanettc. I checked
to sec what I could find. The warrant was on the davanettc
nncl I turned around and got to looking down into the 11001

page 68
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~

Joe Leigh v. Commonwealth of Virginia.

25

Dr. T. 8. Ely.

of blood and I saw the knife blade in the blood and I looked
around in the corner and found the knife.
Q. Is that the knife you picked up there 7
A. Yes, sir.
Q. ·wm you open that piece of blade Y
A. It was opened up when I found it.
Q. I will ask you when you leave the stand if you will
take the knife out and see if you can open it up like it was
when you found it and bring it back?
A. All right.
Witness stood aside.
page 70

~

.
DR. T. S. ELY,
another witness called by and on behalf of the plaintiff, after being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. ·wmiams:
Q. Your name is Dr. T. S. Ely j
A. ·That's right.
Q. You are the Coroner for Lee County!
A. I guess I am.
Q. ,vere you holding that position during July, 19497
A. Yes, sir.
Q. Do you recall being called to view the body of John
.Milled
A. Yes, sir.
Q. Where were you called to on that oceasion 7
A.. To the Funeral Home, Copeland Funeral Home.
Q. Is this the 1·eport you made at the time!

(Showed witness report of Investigation by Coroner.)
A. Yes, it is.
Q. I will ask you to state from your notes and memory

what wounds you found on the body of John Miller at that
time.
.A. I have a list here of the wounds found on the body. The
first was a 38 calibre gunshot wound, powder burned, 10th
left interspace.
Q. I will ask you to point out on my body where these
shots entered the body of John Miller.
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Dr. T. 8. Ely.
page 71

r

A. The slmpe of this wound was l'OUI1d. Location,
10th interspace left anterior axillary line slanting
up to posterior ~xillary line, left.
Q. Through what part of the body would that have gone?
A. It came up this way (Pointing out on Mr. Williams)
and cume out just above the right cluvical.
Q. Is that the shoulder bone?
A. It is right here.
Q. Did that one go through the heart 1
A. I think it would, yes.
Then the next was a 38 caliber gunshot wound, also powder
bumecl, round in shape and just below the last rib. That
would he down here. (Indicating.)
Q. 1rhat direction would that shot follow?
A. It.went straight through and eame out about two inches
belo\\' the last rib.
Q. About heref (Indicating.)
A. Yes.
The next was a 38 caliber gunshot wound, also powder
burned, middle axillary line midway between ribs and crest
of ilium.
Q. \\1iat direction would that shot follow?
A. It went straight in. '\Ve did not see that came out anywhere.
Q. Diel the others come ouU
A. Ycs, sir; they did.
page 72 r Q. Apparently one bullet was still in the body?
A. Yes; probably back in· these muscles back
here.
Q. And the other two had passed through the bodyt
A. Yes.
Q. w·as he dead at the time you viewed the body?
A. Yes, he was.
Q. "\Vhat did you determine to be the cause of llis deat11,
Doctor?
A. 1\Te charged it to the gunshot wound penetrating the
heart.
Q. The three gunshot wounds you attributed to his death.
Is that correct, Doctor?
A. Yes; sir.
Q; I will ask you from your examination what kind of
clothes he was wearing and wlrnt condition you found those
clothes inf
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Dr. T. 8. Ely.

A. TI1e report we. have on it shows he had on overalls with
a bib, two bullet holes in left side just behind button on left

side. The o,·eralls were blood soaked. He had on a shirt
and it was blood soaked. Three bullet holes on left of shh-t
and two on the right side.
He had on a suit of B. V. D. 's blood soaked. It had three
bullet holes on left side and one 011 right side.
Q. Did you exnmine the body to see if there were any other
wounds, bruises or lacerations on it other than the
page 73 } gunshot wounds f
A. Ycs; we looked the body over and we have
he1·e that the main thing was some gunshot wounds and he had
some little abrasions or lacerations on his face, neck and chest.
Q. Bruises on his face, 11eck, chest and abdomen Y
A. That's right.
Q. Other than the gunshot wounds, is that correct!
A. That's right.
<~. '\_Vere these bt·uises or cuts I
A. About all we could say they were more or less scratches.
'\Ve coul<ln 't be positive about it.
Q. '\Vere there bruises around these places f
A. I wouldu 't say there were.
(~. They were just minor cuts then on the face, neck, chest
nnd abdomen·f
A. That's right.
.
Q. I believe you say that was at the Undertaker's where
you examined the body?
.A. That's right, at Mr. Copeland's.
CROSS EXAMINATION.

Bv Mr. Robinette:
·Q. These slight bruises which you spoke of were very slight Y
A. That's right.
Q. You do not k110"· wl1cn they were caused or by what
means, do you 1
A. No; I could not say.
Q. I believe you say the first bullet you referred
page 74} to cnme out just above the right clavicaU
A. That's right.
Q. That is not the shoulder bone, is it?
A. No.
Q. That is what we call the collar bone.
A. That's right.
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John Miller, Jr.
Q. If I understand you conectly all these wounds show
powder burns?
A. Yes, sir.
Q. You examined this body at Copeland's Undertaking
Establishment T
A. That's rigbt.
Q. If I understood you correctly two of these woun<ls had
exits hut you did not find the third f
A. That's right.
Q. One of these wounds was made just below the last rib
I believe you said.
A. Yes. The lower one was the one that did not come
out.
Q. Did you probe that to determine the direction it wenU
A. You have a lot of soft tissue there, Senator.
Q. ·what size man was John Millerf
A. I have here about six feet tall, weight about 220 pounds.
Q. Coulcl you determine from your examination of the body
as to the age of Mr. Miller f
page 75 } A. Let me see, Senator. (Referring to Report)
I believe they gave his age as 51.

Witness excused.
""'hereupon,
JOHN lIILLER, JR.,
another witness called by and on behalf of the pfaintiff, after
being first duly swom, testified as follows:

DIRECT EXAMINATION.
By Mr. Tate:
Q. Please state your name, residence and age.
A. Junior Mi1ler, I live at St. Charles, 23.
Q. "TI1at relation were you to Jolm M:illcr'I
A. He was mv father.
Q. ·where do you live?
A. St. Charles. I live at l\fonarch now.
(J. In July, 1949, where did you live 1
A. I lived at St. Charles.
Q. Where did your father and mother live in
page 76 ~ .July, 1949?
A. They lived in St. Cimrles and I lived with
them.
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John .Mille1•, Jr.
Do you recall the date on which something happened to
futhert
Yes, sir.
\Vhcre were you on that clay?
A. I was at Benedict when my father got killed.
Q. How dicl you got the information 1
A. Two fellows passed tho house and they hollowed and
asked if J olm Millet· was there. I was at my brother-inlnw 's, Geo. Shehan 's. They askod him if I was there and
Ooorgo told him I was. He come back to the house and told
mo someone wanted to see mo. I wont down to where he was.
It wos a Hen•on boy and ho told me Joo Leigh has killed your
daddv. I called a taxi and went to my home and went in the
roon( whero lie was killed. They had done picked l1im up.
Blood und glass was still on the floor. I got a taxi and wni,
going to Ely~s 01•eek to got my siste1•,
Q. \Vhon yon first got to yom· father's home, who was
there?
A. To toll you the truth, I don't know. There was some people thol'e but I oouldn 't tell you who it was. I never paid no
attention to who was there.
Q. DcsCI•lbe the room which you entered as you came into
vonr father's home.
· A. As you go in the right-hand door goes into tho be~room
and a door goes into the living room and when I
page 77 ~ went in the living room there was blood on the
floor. Tho blood was out from the couch a little
bit.
(~. \Vas anything else in the room (IXCept the couch.
A. Yes; a telephone and heating sto,·e, coffee table llnd
rndio.
Q. Where was this blood with refepence to the coffee table
mul couch, on what side of the room as you ented
A. I clon 't know where the coffol" tnble was at.
(J. )}esoribe whl"re the spot of blood w~s with reference
to the couoh.
A. It was kindly catacornered. It was at the end of tho
001.u1h Hlmost.
Q. What' wfts the condition of tho furniture in the room f
A. It looked like the coffee tnble had been turrieci over and
a lot of glass on tho floor. I saw some glass at the end of
the <'otwh in tl1e hlood.
··
Q. \Vhat else did you find in there besides blood and glass?
A. That's all I found.

Q.
your
A.
Q.

JO
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John Miller, Jr.
Q. What was tl1e condition of the top of this coffee table?
A. I never seen the top. It was gone off the coffee table.
Q. Tell the jury if you had been home that afternoon, and
if so, what took place.
A. On ,J ulv 8th, I went to Roy Hall's and on Saturday
Morning dad called up and wanted to know if I was
page 78 ~ there. He was talking to Roy's wife and she told
him I was. He came up there and I was in bed.
He said, "I want you to go draw your mother some script
before you draw it all out and waste it." I said, "All right,
tlad, I will." I said, "What arc you doing up here?" He
said, ''I come to listen to the ball game." '\Ve went up the
road. I said I am going on to the store and daddy said I
believe I will go back and listen to the ball game. Jerry
said, "Ycs, let's go". After we come back I said to daddy,
"Hm·c you got any moneyf" and he said, "Yes, I have a little
hit". I said, "How much have you goU and he said "$4.00
or $5.00". I said, "You have more money than that". He
said, "How much do you wanU" I said, "A couple of dollars~'. He had four one dollar bi1ls and he pulled out and
gi vc me two of them. Then we left.
Q. When you left where did you leave your futhcrl
A. I left him at Roy IIall 's. ·
Q. What was his condition with reference to drinking?
A. 1 l' he was cll'iukiug a drop, I could. not tell it.
Q. Where did yon go T
A. I went to town. I went to the Modern Cleaners to get
ont two pnir pants and when I got my pants and went to the
house 111,· mother and sister were at the house.
Q. ,v1iich sister!
A. Lorene. I didn't know Joe was in the house. I went in
and laid my pants down and I looked in the back room and
,Joe was in there playing with the uahy and I said, "What do
yon suy, Joe V" and he said, "I can't say". I said, "How
arc things going?" He said, "Things are not going so God
damned bot to suit me". I passed it off and I went
pnge 79 ~ on and commenced to shave and I beard the screen
door slam and I said, "Lorene, what is the matter
with him?" She said, "I don't know". He went on toward
town nnd I finished shaving and after I finished and dressed
I went to get my girl and went to Benedict.
Q. ,Yhnt room was Joe and the baby in?
A. In the bedroom.
Q. Where was Lorene 7
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A. She was on the front porch.
Q. \Yhere was your mother?
A. She was out there too.
Q. Did you have any other sister there that day?
A. No; I don't believe any of tbem were there.
Q. To refresh your memory, wasn't Doris there?
.
A. To tell you the truth, I don't remember about Doris.
Q. That was about what time in the afternoon when Joe
left?
A. It was about 2 :00 o'clock.
Q. ,vhat was your mother doing on the porch?
A. She was breaking beans.
Q.
as anyone helping her f
A. Yes; Lorene.
Q. And Joe had tbe baby in the bedroom?
A. Yes.
Q. How many brothers and sisters do you have living there!
A. All of them.
·
Q. How many?
A. Let's see. There are tbree of them there at home.
Q. ,vhat are their names?
png~ so-} A. Lorene, Doris and Glenda Kay.
Q. Did you live there at the house, too f
A. Yes.
Q. Did Joe Leigl1 live there at that time also?
A. No.
Q. Had they or not been living together as lnisband ·and
wife at John :Miller's home?
A. They were not living there together.
Q. Was Joe Leigh helping to support Lorene at John
l\[iller 's home 7
A. If he was, I didn't know it.
Q. Three of you were living tl1ere in the Miller home?
A. Four counting me.
Q. How many other brothers and sisters do you have?
A. I don't have any other brother. I have five sisters.
Q. How old is Doris f
A. I'll swear I don't know. About 14, I guess.
Q. And Lorene, how old is she?
A. I'll swear to God, I don't know how old she is to tell
you tl1e trutl1.
Q. '\Yhcre did your father work? At what mine did he
work?
A. He worked at ~fonarch. He was trackman.

"r
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Q. How long had he been frackman 1
A. He stayed at Monarch thh•ty-thl'cc yca1·s. I don't know
how long he had been trackman.
page 81 ~ Q. This house you lived in, can you describe
,vhe1·e that was located with reference to St.
Charlesl
..t.\.. lt ,~as east of St. Charles.
Q. How. old was your father when he was killed!
A. He. was 41 years old 1
Q. 41 or 51 t
A. 51.
Q. Where was he killed f
.A.• At St. Chnrles.
Q. What County was he killed inf
A. Virginia.
Q. What Uountyf

A, LQe Ouunty.
Q. .As you go through St. Charles, tell the jury wber~ your
house is locatccl with reference to the highway.
A. It is right ovov from tho highway across three rail- ·
roads.
Q. Did you assist anyone in making any measurements to
make it nm p up there f
A. Ycs, sir, me and my brother-in-law.
(~. Who is your brother-in-law f
A. Elmer Suttles.
Q. Who is hot
A. 1le is mv brother-in-law.
Q. ,vho <lici you assist f
A. Kermit Mullins.
page 82 ~ (J. What does he dof
A. He is an engineer.
Q. \Vhut khu.l of engineer!
A. He is a mining surveyor.
Q. ,vhat did yon do in assisting·the miuo surveyor?
A. l helped my brother,.in-lnw measm·o it micl l1e drawecl
the mnp nnd sca1ed it and then he took it to Kem1it :Mullins
nt V. I. C. to get him to scale it clown.
Q. Did yon see the map after it was sealed down f
J\. Yes, sir.
Q. Did you sec him make it f
A, Yes, air.
Q. Who did you say the engineer wus I
A. Kermit :MnUins.
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Is he here this morningf
No, sir.
·where does he live?
St. Charles.
,vas he here yesterday?
No, sir.
Is this the map that was made there of the road and railtracks?
Yes, sir.
And the buildings, etc.?
Yes, sir.
Did you and your brother-in-law do the measuring!
A. My brother-in-law did and I helped him.
page 83 ~ Q. How fur was it from the main 1·oad as you go
to St. Charles where you turn out the alley, how fat·
is it from that road to the railroad f
A. ,vhere you turn off the main highway to the railroad 1
Q. Yes.
A. I don't know exactly how far it is.
Q. How far is it from the walk to the railroad 1
A. I believe he said it was sixty-four feet from the walk
to the railroad.
Q. .At just what point do you mean was 64 feeU
A. '11o where his car ,vas sitting.
Q. Sixty four feet from the edge of the porch to where Joe
Leigh's cn r was sitting Y
A. No, the way we angled it was 64 feet from the walk.
Q. What walk do you refer to?
A. The one where you go off the steps to go down to the
railroad. I don't know much about that map. My brotherin-law was the one that drawed the map.
Q. How many rooms did your father's house have in it?
.A. Four.
Q. Describe the location.
A. What clo you nwn11-w1rnt was in the room1
Q. No. How it was arranged and l1ow many rooms.
A. It was a square house.
Q. W'lu1t room was it in whil'h your father was killed 'l
A. He was killed in the living room.
Q. W'hC're was that with refPrence to the highpage 84 ~ way and rnilroad trarks f
A. The li\'ing room fnces the railroad track.
Q. Did any one else live near where your father lived f
A. Yes; a bunch of neighbors Jived around there. ~Ir.
Collins and Copelands.

Q.
A.
Q.
.A.
Q.
A.
Q.
road
A.
Q.
A.
Q.
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Q. Wliat Collins?
A. Harrison is his name I <lon 't know his initials.
Q. How far does he li'\'e from vom father's home f
A. He lived next door.
•
Q. Is it up from ~·our honw or back toward St. Charles!
A. It's up.
Q. How did you go to get from your fathe1·'s house to
Harrison Collins' house?
A. You go out the front door to th<' railroad and up tlie
railroad into their living room or you can go out our back
and up.
Q. ·when you go from the highway out to your home, how
do vou usuallv fravel?
A. Do you inean by ear?
Q. By car or walking!
A. Most of the time I walk up the railroad.
Q. If you go to the main highway from your house, how
do you get over there Y
A. You turn in the lane and park your car. The lane
turns to the left out there.
page 85 ~ Q. ·when you get to the end of the lane up near
the railroml which way do you .~o then?
A. You stop your car and walk across the tracks.
Q. If cars are on the track, how do you get over.
A. Yon have to crawl under or go across the cars.
Q. Isn't there a. crossing- there?
A. Yes, but it goes to a man's l1ousc.
Q. Is that the only way J'OU can get ncross the railroad?
A. You hm·e to crnwl under or climb over.
Q. Is there no other wav you could gt>t there?
A. You could go clown there mul get through tlie railroad
gons. You could go down to the railroad· crossing at the
other side of the gous.
Q. When you get. to the encl of this alley about how far is
it to vour house?
A. ·You have to cross three railroad tracks. Do you mean
after you stop your car at the railroad?
Q. Yes.
A. It is 64 feet.
Q. On the clay your father was kill(ld which way did Joe
Leigh leave your l1om~?
A. He went out the front.
.
Q. w·as any gon on the railroad track there tllat clny?
A. I don't remember.

Joe Leigh v. Commonwealth of Virginia.

35

Jolin Miller, .Jr.
Q. You don't know whether he went around them or noU
A. No, sir.
page 86 ~ Q. Did you see anybody else there at that time!
A. No, sir.
.
Q. Did you see Joe nt any other time that afternoon?
A. No, sir.
Q. At the time you saw bim there was his condition normal?
A. His face was red and it looked like he had been drinkmg.
Q. It looked like he hnd been drinking 7
.
A. Yes, and I asked mother what was wrong with him.
Q. ·what was lier appearance?
A. ·who 1 I don't know who you mean.
Q. Lorene; did sJ1e seem to be excited 7
A. No.
Q. Did your mother seem to be excited?
A. No, sir.
Q. How long were you there until you left 1
A. I was not there but a few minutes. I don't know how
long.
Q. Do you know where Joe Leigh went after he got back
in the highway!
A. No, sir; I don't.
Q. And you never did see him any more until after the
trouble occurred t
.
A. No, sir; and I didn't see him then until after he got out
of the hospital.
page 87} Q. Tell again, please, what remark Joe made
wl1en he went out nnd slammed the doorY
A.. J oc was in the room playing with the baby and I said,
"'Vhat do you say, ,Toe?" and he said, "I can't say." I
said, "How are things going?" He said, "Things are not
going so God Dammed hot to suit me." That was everything that was said.
Q. Did you make any reply to liim?
A. No, sir.
Q. How was he dressed?
A. If I'm not mistaken he had on a sport shirt that hung
out.
Q. Do you know Charfoy Gibson!
A. Yes, sir; I know him.
Q. Tell where his house is with reference to your house? .
A. It's the second house. above our l1ouse.
Q. How far away is that?
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A. Not very far.
Q. It is next to the Collins house f
A. Yes, sir.
Q. If you wanted to go from your house to the Collins
house or Gibson house, did you go the f rout or back 1
A. You h~ve to go in front to the Gibson bouse, but you
could go-:-interrupted
Q. With reference to entering your house is it so built
that most of the time you en tel' from the real'?
A. Yes, sir. \Vhen I go to Mr. Collins' I go the back
wav.
1mge 88 } cj. Did yonr father and mother use the back side
going to the Collins' home and did the Collins
family use the back side coming to your house Y
A. Yes, sir.
Q. Did you make an examination of the room after the
shooting with the idea of trying to locate auy bullet ho)es in
the wall!
A. No, sir.
Q. Do you know wl10 did f
A. No; I don't.
Q. Have you seen at any time since the death or your
father the bullet holes Y
A. Yes, I have seen the hullet holes.
Q. \Vill you describe where you have seC'n the bullet ]1olcs.
A. In the front door from the lhiing room. You open it
and it comes back toward the inside nnd the bullet hole come
through it, and through the ceiling on the front porch nnd it
lodged out there.
Q. Was the door open or elosed at that time'f
A. It was open.
Q. Which way does the cfoor swing when it opens f
A. It swings to the in:,,:ide of the hon!-!<',
Q. To your right as you fnce it in the pnnel of the door.
Describe where you snw the bullet hole T
A. It was almost to the erlu;e of tbe doo1' where
page 89 ~ the hinge is.
Q. How high up T
A. "\Yell, I don't know.•Jni,,t a little aboYe middle wnys of
the door.
Q. Now where was tlw other hulJet hole, if there wns another bullet bole T
A. I never seen any other only the place where the lmllct
lodged and somebody had got it out.
Q. Where was that t
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A. It was in the door facing.
Q. ·which side as you went out the door 1
A. It was the middle of the cloorf
Q. You mean it was up over the top of the door 7
A. No; not over the top. It was at the side where the door
closed to.
Q. ·were you present when some photographs were taken
of the place 1
A. No, sir.
CROSS EXAMINATION.
Bv Mr. Greear:
Q. Junior, you say you had spent tl1e night before up at
Roy Hall's?
A. Yes, sir.
Q. I believe he is sornc kin to you f
A. Yes; he is my uncle hy marriage.
Q. How doP.s that come'/
page 90 ~
A. He married my mother's sister.
Q. .And you and Roy Hall were drinking some?
A. Yes ; we had a drink.
Q. And you drank t.ome morP. on Saturday morning1
A. That wns when we drnnk it, on Saturday morning.
Q. And your daddy cnmc up there and he stayed at Roy
Hall's after he came!
A. Yes, sir.
Q. And he drank some?
A. No, sir; if he did, I cl idn 't see him.
Q. You HllW he was kindly unde1· the influence of whiskey,
didn't yon 7
·
A.. No, sir.
Q. Diclt1 't you and Hoy go out on the highway and flag a
taxi:i
A. Ye~, ~ir.
Q. And you got the tnxi to take yon bnek up the road a
piece7
A. It was already going up tl1c road.
Q. Charles ,v. Hnll and Carl Bnchmrnn?
A. I don't know who WM with him.
Q. And as you went np Hie roa<l your f11ther came out 1
A. Yes; and he asked me where I was going and I told him
I was going to V. !. C.
Q. Diel he flag the taxi?
0
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A. No, sir.
puge 91 }

Q. Did the taxi pick him up?

A. No, sir.
Q. Did you say to the driver of the taxi there at that time
in the presence of Carl Buchanan don't pick him up; the old
man is drinking and he wants to get out and get some more
whiskey and he has bad enough T
A. If I said that I don't remember it.
Q. Did you sa~' an) thing to that effect?
A. If I did, I don't remember it. I was drinking myself.
Q. You were pretty.high youri:;clf?
A. I don't know wlrnther I was high or not but I had been
drinking.
Q. You were not feeling any pain!
A. I never feel any pain.
Q. It was later on that evening that you decided to clean
up and go see your girl'?
A. That is right.
Q. And that is when you went to the pressers and got your
britches and started to clean upf
1

A. That's right.
Q. And when you went home ,Joe LE'igh was nt your home
ut that time T
A. Yes, sir.
Q. And you spoke to .Toe nnd he spoke to you?
A. Yes, sir.
page 92 } Q. ,Just t11e words you hnve told m1T

A. Yes.
Q. And you went on the hack porch to sliave?
A. No; I was in the kitchen shaving.
Q. And he was in the room next to the kitC'hen Y
A. He was in the bedroom.
Q. You never did see him or l1car any disturbance at all
after you talked to him?
A. No, sir.
.
Q. And the only thing tliat made you inquire about him
was because the srreen door ~lammed?
A. ,vhen he went out the door, I bearcl the screen slam.
Q. And that was all yon hcarcl Y
A. Yes, sir; he slammed the door like he was mad about
something.
Q. And you asked some of your folks after you heard the
door slam if Joe was mad?
A. Yes, sir, that's ri~d1t.
Q. And they said, "Yes, he didn't Rpeak to any of us"?
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A. That's right.
And your mother was on tlm front porch fixing beans t.
Yes, her and my sister too.
And thnt wns between 2:00 nnd 3:00 o'clock?
It was around two o'clock to the best pf my knowledge.
It was not very long after that until they called you out
and told you about the trouble? .
page 93 } A. It was not so long.
Q. Yon had gone and gotten your girl. Does she
live at St. Clmr]es?
A. No; she lives at Ben Hur.
Q. Did you go down to Ben Hur and get bed
A. No, she was in St. Charles and I got her at a cafe.
Q. How did you go to Benedict f
A. We went in a taxi.
Q. You hnd not been there very long until they called you
out, had you?
A. "\Ve had been there about three hours.
Q. Wl1at were you doing while you were there three hours Y
A. What would you do?
Q. "11ose home· were you at f
A. George Shehan 's.
Q. Did your sister go with you T
A. No, sir.
'T
Q. Just you and this girl?
A. Yes.
Q. Wlmt was her nameT
A. Irene Kirk.
Q. And you had been there about three hours?
A. Yes, sir.
Q. And that is wlrnre you got t11e news about this trouble,
I bclievef
A. That's right.
page 94 ~ Q. How Jong would it tnke a taxi to run from
George Shehan 's house at Benedict to St. Charles?
A. I caught the taxi at the filling station.
Q. How long would it take you to come from the filling station to St. Charles 1
A. From three to five minutes.
Q. And when you got there your father had already been
moved?
A. Yes, sir.
Q. And you snw where tl1e blood was on the floor and the
little tab]e turned ovt'ri
A. Yes, sir.
Q.
A.
Q.
A.
Q.

I

40

Supreme Court of Appeals of Virginia

Joltti Miller, Jr.
Q. I believe there had been a little piggic bank on the
table 'l
A. I didn't pay any attention. It was all mixed up in the
blood.
Q. There was some glas$ there on the floor Y
A. Yes,.sir; quite a bit of glass on the floor.
Q. I believe you say you did measure the dh:tance from
the walk. .Do vou mean from the encl of the walk where the
fence is around the yard from that point to where you park
the cars was 64 f ect?
A. To where his car wm1 parked.
Q. He parked about where a car would park that drove
in there, didn't he t
A. Some do and some don't.
Q. I belie,·e there is :m alley wny there that
page 95 ~ comes from the highway to the railroad l
A. Yes~ sir.
Q. And you drive in there and park and wnlk across the
railroad to the house 'l
A. That's right.
Q. "'ere you drinking moonshine there that day f
A. ,ve were drinking whiskey.
Q. ,vas it moonshin<' whiskey?
A. I wouldn't sav.
Q. Xobody wants' to prosecute you. I just want to know if
it was moonshine f
•
A. It was just wl1islwy I don't know what kind it was.
Q. It would make you drunk?
A. I don't know. It di<ln 't make me drunk.
Q. How much did you and Roy drink 1
A. About a pint I guess.
Q. ,vas it in a fruit jar!
A. No.
Q. 'What was it inf
A. It was in a pint whiskey bottle.
Q. You all got that pint Saturday morning and drank iU
A. Yes; we drank it.
Q. You obtained it that mornin~f
A. Ycs, we went up the l'oncl and got it.
Q. It was after your daddy came up thC'rc that yon got it!
A. No; it was while he wns up there•. He went with us,.
but lie did not drink anv of it.
page 96 ~ Q. Did he sec you b11y the whiskcyf
A. No; I didn't e,·en see Roy Hall bay it.
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Q. Your daddy knew what you were going up there for,
didn't be?
A. No, he didn't know we bought it. I didn't say nothing
to him about it.
Witness stood aside.
·whereupon

JAKE CHESTNUT,
another witness called on behalf of the plaintiff, after being
first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Tate:
Q. State your name and residence.
A. Jake Chestnut.
Q. ,vhere do you live?
.
A. St. Charles. About a nnlc and a half above St. Charles.
Q. Do you know Roy Hall and did you know John :Miller in
his lifetime?
A. Yes, sir.
Q. Do you recall the day on wl1ich John Miller was killed?
A. Yes; the nth day of July.
page 97 ~ Q. Tell the Court and jury where yon were on
that dav in the nftornoon.
A. I was at Roy Hall's.
Q. vVho was up there with you 7
A. Mr. Miller.
Q. ,vhat Mr. l\Iiller?
A. J olm l\Iiller.
Q. ,vas he the one tllat was killed?
A. Yes, sir.
Q. \\'hat time were you up there and what were you doing?
A. I went up there around 3:00 o'dock and we were playing cards. J olm had the radio turned on listening to the
bnH game.
Q. ,vhat was hir.i, John iiiller'FJ, condition with reference
to being drunk or sober 7
A. He wns not drnnk.
Q. ,vus he drinking anyY
A. No if he was drinking, I don't know it. If he was, I
coulcln 't tell it.
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Q. How long were yon up there before someone else came
and if so, who WM it Y
A. I hadn't been there so long until Mr. :Miller's little girl
came up there.
Q. For what purpose did she come up there?
A. She came up there.
Q. \Vhat for, if vou know?
A. She said- ·
page 98 ~

Objection:

Q. Don't tell whn t she said. ·was there trouble somewhere 7
A. Yes.
Q. " 1 here did she say the trouble was?
A. Down to her house.
Q. What was her condition 7
A. She was crying.
Q. Did she seem to be excited f
A. Yes, sir.
Q. ,vhat did Mr. )Iiller do before he left, if he did IP.ave?
A. He got up and asked what Mr. Redman 's telephone
number was.
Q. Who is Mr. Redmon?
A. That is the law at St. Charles.
Q. Did he get him Y
A. He never did find the number.
Q. ,v1mt did he do then 'l
A. He went. out through tlie kitchen.
Q. Where did he go?
A. He went over and got in 1\Ir. I-Ielton 's taxi.
Q. Orb Helton 's?
A. Yes.
Q. Did he make any threat there that you I1eard toward
Joe Leight
page 99 ~ A. No, sir; he didn't.
Q. ,vho was it that came after him, which one
of the girls 7
A. It was one of tlie little ones; I don't know her name.
Q. Would you know her if you should see her?
A. Yes.
Q. Will you bring in Doris Miller, ::\Ir. Sheriff?
She is down at the Sheriff's Offiee.
·
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By Mr. Tate:
Q. Mr. Chestnut., is this the girl that you saw at Roy Hall's,
the one wl10 came after Mr. Milleri
A. Yes, sir.
Q. Do you know who she is!
A. Yes, she is John Miller's girl.
Q. Who else was up at Mr. Hall's that aftcrnoQn, that is
Roy Hall's1
A. Mrs. Evans and another woman and .my wifo.
Q. Were any other men there Y
'
A. No, sir, nobody but :Mr. Hall's little boy.
Q. What is his namef
A. Jerry.
Q. How old is he Y
A. He's about fourteen, I guess.
Q. You said John Miller left through the kitchen t
A. He went through the kitchen and I went out to the l1ouse.
Q. What for1
A. I just wanted to go.
page 100 ~ Q. How far was that from where John Miller
lived Y
A. About a mile. He went out the kitchen door and got
in a taxi.
Q. Whose taxi did he get in 2
A. Orb Helton's.
Q. Who went with him!
A. The little girl and the little Hall boy.
Q. Did anybody else get in the taxi with bim'l
A. I never saw anyone.
Q. He got in the taxi and drove in the direction of where Y
A. They went toward St. Charles.

CROSS EXAMINATION.
By

l\[ r.

Robinette:

Q. ,vho were you playing cards with that day?

A.
Q.
A.
Q.
A.
Q.
A.
Q.

Mr. Miller and Mr. Hall's little boy.
You were drinking that day, were you1
No, sir.
You do drink, don't you!
Yes, but 11ot that day.
eren 't you as high as a kite tl1at day t
No, sir.
What time of day was thaU

,v

.
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A. It was about 3 :00 o'clock.
Q. How long did you play cards that dayf
A. About an hour, I guess.
Q. You say l\Ir. l\Iiller was not drunk f
page 101 ~ A. No, he wasn't.
Q. You know he does drink, don't you f
A. Yes; he druuk a whole lot.
Q. And was drunk a large part of the time?
A. I dou 't know. I never saw him drunk but I saw him
driuk a whole lot.
Q. You knew. about llim being convicted in St. Chal'lcs for
drinking, didn't you Y
A. No, sir.
Q. You didn't know anything about. thaU
A. No, sir.
Q. How did it happen you went up there to play cards this
dayY
A. I live up there. I live in about 25 or 30 feet from 1fr.
Hall.
Q. Had you been invited up theref
A. No; I just went up therC'.
Q. Do you know how long l\lr. :Miller Jrnd been up there 1
A. No, sir; he was there when I got up. I saw him out
there when I got up.
Q. ,vhat time do you get up f
A. I got out of the bed about 10 :00 o'clock and when I
got out I saw :Mr. Miller np tltere.
Q. Do you know what he was doing up theref
A. No, sir.
Q. Did you and he play cards often?
A. No, sir ; not often.
page 102 ~ Q. How was it if you clidn 't know much about
l\lr. Miller that yon went up there to play cards
with him?
A. I didn't go up tllere to play cards. I was done up
there. I lived up there.
Q. I understood you to say you went to }Ir. Hnll 's to play
cards. Is that correct!
A. No, sir; I went to 'Mr. Hall's and Mr. Hall's little boy
and Mr. Miller were p]nying cnrds and I set down and played
with them. I oft.en go to l\fr. Hall's.
Q. What were yon playing?
A. Penny poker.
Q. How much did yon lose in the game l
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Jalte Chestnut.

A. I don't know whether I lost anything or not.
Q. "\Vell, did you !
a penny or two.
Q. You got out pretty well.
A. "re were playing for u penny.
Q. And your total losse~, if I understand you correctly~
were about two pennies I
A. I don't know whotlmr it was that much or not.
Q. How long did you play the1•e 1
A. About an hour.
Q. Aud during all that time your losses were only ono or
two pennies and you thought ~'on would get away before you
lost more. That is right is it not!
A. Xo, sfr; I didn't think tbnt.
page 103 ~ Q. How did you happen to leave f
A. When the A"irl ,·nmo up there and told her
daddy about the trouble, I walked out.
Q. You heard John )Iiller threnton Joe Leigh an<l that was
why you walked out, wnsn 't it 1
A. No, sir.
Q. ·why would you tuko o notion RO suddenly to leave tJiat
residence Y
A. I just went out to the house.
Q. \Vbttt time of dny wtts tlmt1
A. It was about 4 ;ao, I gllt'SS,
Q. You had gone to spend the afternoon, hadn't you 1
A. No, sir.
Q. How long did you expoct to spend out there!
A. I didn't expect to stay that long. I'm out there a lot.
Q. ·why arc you out nt l\fr. Hall's so much?
A. No reason at a11. I ju!'\t µ:o out ther(l,
Q. You can't tell thi~ jury why it was you suddenly took
a notion to leave your friend's rei.;iclenc(l '?
A. I just took a notion to lenv(',
Q. \Vhy didn't you tnko n notion to lenve before you lost
those two pennies?
A. ,Yltcn :Mr. 1v[i1Jcr loft thCl'C wns nobody else to play.
The boy got up and quit.
. Q. Did any of the women join in the cnrd game?
A. No.
page 104 ~
Q. Where were these women?
A. They were out on the pol'ch.
Q. How long had your wife been out there?
A. She had been there as long as I bad.

A. I lost

46

Supreme Court of A ppcals of Virginia

Cliarley Gibson.
Q. Did she know you were in a poker game f
A. I guess she did.

(J. Did }.fr. Hall's wife know he was in the gameT
A. He wasn't in it.
Q. Did :Mrs. Hall know her son was in the game 1
A. I guess she did.
Q. About what time was it when the taxi came!
A. It was about 4 :30. I had been there about an hour or
maybe longer. I don't know exactly how long.
Q. You saw Roy Hall around there that day?
A. Yes, sir.
Q. He was drinking?
A. Yes.
Q. ,vasn't he drunk?
A. Ycs; he was drinking.
Q. Did you sec J m~ior Miller there?
A. Yes, sir.
Q. And he was drinking too 7
A. Yes; he was drinking some.
Q. ·was he drunkf
A. I don't know as he was drunk.
Q. How often did you see Junior that day?
A. I saw him around about 1 :00 o'clock.
page 105 ~ Q. 'What time did you see Roy Hall 7
A. I saw bim about tbe same time.
Q. Did you see him in a taxi 1
A. No, sir.
Q. You clicln 't sec them in a taxi T
A. No,. sir; I di<ln 't.
,vitncss stood aside.
·w11ereu1Jon,

CHARLEY GIBSON,
another witness called by and on behalf of the plaintiff, after
being first duly swom, testified as follows:

DIRECT EXAMINATION.
By l\f r. Tate:
Q. W'lu1t is your name, please sir 7
A. Charley Gibson.
Q. ,vhere do you live 7
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Charley Gibsmi.
A. I live in w11at they call Kirk town.
Q. "Where is that?
A. Approximately a quarter of a mile out of St. Charles.
Q. Where did you live on July 9, 1949?
page 106 } A. Same place only in a different house.
Q. ])id you know John Miller during his lifetime and his family?
A. I did.
Q. How far did you live from where he lived?
A. "\\r ell, I would say somewhere in the vicinity of 150 to
200 feet.
Q. In which direction as you go up the creek or up the river?
Diel you live below him or above him 7
A. I live above him.
Q. Toward St. Charles Y
A. No; up the hollow.
Q. How many houses f l'om him?
A. From John?
Q. Yes.
A. One 11ouse was between us.
Q. ,Vho was it that lived between you f
A. Mr. Collins.
Q. When you come up the main highway how do you get
to vour hornet
A. There is a lane from the main highway to the railroad
and you come up the lane and cross the railroad to get to
mv house.
·Q. When you get to the end of the lane near the railroad,
how do you get to your house?
A. You walk across the tracks.
page 107 } Q. If tlie tracks contain box cars, how do you
get across?
A. Some people get down and crawl under them.
Q. Is there no other way?
A. "\Vell, quite a distance down below there the gons are
cut and you can walk across tl1e tracks where the cars are
cut and come up on the other side of the tracks.
Q. 'When you go that ,vay how far was it to where you
lived?
A. I couldn't say how far it is.
Q. If you come in an automobile how close can vou get
to the Miller house with the automobile?
~
A. You can get to the tracks. I don't know how far it is
from the Miller house.
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Q. Where is the mouth of the lano thero with reference
to the Miller house!
A. I think the house sits l'ight in front of it.
Q. On tho day J olm Millor was killed, whore were you t
.A. I was at homo.
Q. Did you sec J oc Leigh tho1•01
A. The day ~e
killed ?
Q. Yes. · ·.
A. Yes; I sa.w him in tho evening. It was late in the evening.
Q. About what time iu the cYcuing and where did you sec
him!
A. I cannot sav what time it was. There was a storm coming
aud I was taking the chairs off the porch
page 108 ~ when I saw him coming across the truck, wulking.
Q. "~here was his automobilef
A. It was sitting in the lano. I could just see the front encl

,vas

up

of it.

Q. Could you sec the automobile well enough to sec if anyone was in the car f
A. No; I couldn't.
Q. About that time had any of the :Miller family been to
vour house!
· A. Yes, sir.
Q. ·which onesf
A. Lorenc and one of bor sisters.
Q. Which one of her sisters¥
A. One of the smallo1· ones I never can 1·emembcr her namc-.
Q. "\Vas it Doris f
A. Two of them are about the sumo size un<l I don't know
which one it was.
Q. How long was it before you i-;nw .Too Leigh was it that
Lorene and her siste1• were thoi·o or was it urter?
A. They were up there before I snw Joe something like an:
hour, I guess.
Q. '\Vliat o(•oarred or Jmpponod up tltcl'O 1
A. She brought tho baby to tho fence. I was alwnys kidding
with peoplo with smull kids. She hollaed and I
page 109 ~ was buck in the kitchen shnving·. As I went out
she wns laughing and Rni<T, "Here, take the babyn.
l soi(], ''Wl1yY" and she said, ' 1 Tnke it in the I10use. That
was the first time Lorene cnmo to tlie house. !fy wife came
in tlJld WO sat around and playocl with the kid maybe a half
an hour or longer. 1Iy wife had been sick nncl she laid back
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Cliarley Gibson.
down on t]ie bed and had the kid on the side of the bed with
her. I don't know how long we had the kid until Lorene came
in. She sat around awhile and went on off and we sent for her
to come and get the kid. She didn't come herself but one
of the smaller :Miller girls came and took it off. Later that
nigJ1t after everything had ]iappened she came back and my
wife rolled her hair or something.
Q. \Vas that after the killing?
.A. Yes, sir.
Q. \.Vhy did she bring the baby to your l1omc and leave itl
A. I don't know. I was shaving and I don't know why she
brought it there.
Q. Did she tell you anything about any trouble she was
lmving1 Don't tell what it was.
""'
A. She mentioned some trouble but I don't remember what
it wus all about. She talked quite a bit. I do remember she
mentioned something about a divorce and she mentioned
something about some trouble is all I remember she said. I
didn't pay mucl1 attention to what she was talking about.
Q. ·when she came back the second time, what happened
then 1
page 110· ~ A. After the killing?
Q. Just before the killing.
A. She wasn't there but twice. She sent after the kid.
She brought the kid out in the yard, and one of the smaller
girls came after it.
Q. How long -was it after that until you saw Joe Leigh leave
again r
· A. I couldn't say how long it was. It could have been two
hours and it could have been longer.
Q. \Vhcn she came up there the first time did she tell you
anything about Joe Leigh being at John }filler's 1
A. No; she did not as best I remember. She was playing
with the kid and talking about trouble some way or other, I
don't remember bow it was. She was talking about first one
thing and another in general the best I remember it.
Q. Did you hear any commotion or anything happen down
at the John Miller place 1
A. After I seen Joe go over there I heard the shots was all
the commotion I heard.
Q. Did you see )Ir. )filler coming from anywhere 1
A. I saw him come up the railroad before I saw Joe.
Q. \Vas that before Joe came back across the raih·oad l
A. It was before I saw Joe.
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Q. \Vlio wils with him f
A. The ldtl, a boy ,vns with him.
Q. ·who was iU
page 111 r A. The best I know about it, it was Jerry Hall.
Q: ,vhere did they go.
A. I 1·eckon they Went in the house. They went on the
porch. They came up the railroad; walking.
Q. ,vhen they came up there 1 Where 'was Lorene?
A. I do11 't know.
Q: W'liei'e ,vas tlie bn by Y
A. I dou 't k1H:nv whore the baby ·was at that time.
Q. ·was it up at your house yet?
A. No, the baby could not lmve been up there for I was out
on the porch when I saw him.

CROSS EXAMINATION.

Q. As I understand you; you had ha<l the baby down there
for some little time f
A. Yes.
Q. And then you saw !Ir. :Miller and Jerry Htill come up
the railroad and go in the house?
A. Yes, sir.
Q. Aild later on you saw Joe Leigh come to the railroad and
walk across the tracki
A. I did.
Q. And after tliat you heard some shots?
A. Yes; tl1is storm came up and blowed some flowers off
and I was looking after them and that ,vas the fkst I heard
of it.
Q. Did Joe Leigh ,valk along natut·al?
A. Yes, sir; I saw Joe Leigh walking toward
page 112 ~ the house and he walked just like I had always
seeu him walk.
,vitness stood aside.
\Vhereupou, Court adjourned a 5 :00 o ;clock until tomorrow
:triomiug·, July 21st, 1950, at 9 :00 o'clock Eastern Standard
Time.
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1Vhereupon,
:MRS~

·wALTER ORIDLIN•

~ witness called by and on behalf of the plaintiff, after being

first duly sworn, testified as follo,vs:
DIRECT EXAMINATION.
Bv l\Ir. W'illiams:
~Q. Havo you been sworn, Mra, Cridlin 7
A. No, sir~

Q. Swear the witness. Raise your right hand. Your name
is l\frs. alter Cridlin T
A. Yes, sir.
Q. Where do you live, Mrs. Cddliri 7
A. I live at what is called Monarch.
Q. Did you know John l\fil!er during his lifetime7
A. I knowed 1nm about 22 years, I guess.
page 113 ~ (~. Do yo1~ recall bearing about his death 7
A. Yes, sir.
Q. Did you see him the tlay on which he was killed f
A. Yes, sir.
Q. " 7here did you see him?
A. I seen 111111 at Roy Hall's house.
Q. You saw him up at Roy Hall's house T
A. Yes, sir.
Q. About what time of day was it when you first sa,\t him,
Mrs. Cridliu l
A. It was arouild 1:00 o'clock, I suppose. They were having lunch.
.
Q. Do you remember whether or not it wns a little late for
hmc11f
A. No, I don't remember.
Q. Did you come up there to help someone elsei
A. I came to help my mother pack up. She was moving
to Coeburn.
Q. Did your mother live clostl to Roy Hnll 's 7
A. Yes, sii·.
\Ve had started to her house to clean up before the truck
cotne and we passed right by l\ir. Hall's porch and Mrs. Hall
ai;;ked mamma to come in and eat dinner. She told her tu
come ill and get some coffee and she went ht and cat dinner.
Q. ·what was your mother's mimet
A. .Tennie Evans.
page 114} Q. Does she live in Lee County now?
A. No, sir, she moved to Coeburn.

,v
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Mrs. JValter Cridlin.
Q. She is not here as a witness to<lay1
A. No, sir.
Q. \Vho all was in the Roy Hall home when you went in r
A. Roy and his wife and boy an<l Junior Miller an<l J olm
Miller.
Q. And you and your mother at that time f
~.\., Yes, sir.
Q. ,vere Mr. and Mrs. Jake Chestnut there at the timer
A. If they were, they were back in the house. I did not sec
them.
Q. Di<l you have any opportunity to observe John Miller
there at that time 1
A. Yes; I talked to him; he was eating.
Q. }from his appearance what would you say relative to
whether he was sober or intoxicated t
A. I would sav he was sober.
Q. Did he talk to you there in every 1·espect like a normal
manf
A. Yes, sir; be talked just like he always did.
Q. How long were you there f
A. Not over thirty minutes.
(J. You think it would have been about 1 :30 when you
went there 1
A. Yes, sir.
page 114-a ~ Q. Did you see :Mr. Miller at any other time
that day!
A. I seen him when Orb llelton came after him.
Q. Do you know who he brought with hind
A. Yes, sir; Doris Miller.
Q. Did Doris Miller come in Roy Hall's home f
A. Ycs, sir; and she was crying.
Q. Did you see John Miller come out of the house after the ·
little girl came up there 1
A. Yes, sir.
Q. Did you speak to him at that time!
..A. Yes, sir; I asked him what was wrong. He saidObjection by Counsel for Defendant: Don't tell whut hcsaid.
By :Mr. ,villiams: I believe that would be material. It
was just before he was killed.
By the Court: Objection sustained.
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Mrs. 1-Valter Cridlin.
Q. You say the little girl was crying!
A. Yes, sir.

Q. Did you observe John l\Iiller as he walked down toward
tlle taxi-cab¥
A. Yes, sir; I did.
Q. About how far did he have to walk to get to the taxi?
A. Oh, about as far as from here over to the next building
over there.
page 115 } Q. And you observed him while he walked that
distance?
A. Yes, sir; I did.
Q. ~,rom his appearance at that time would you take him
to he intoxicated or sober 1
A. I would sav he was sober.
Q. You say the little girl was crying at the time'l
A. Yes, sir.
Q. Did they get in Orb Helton 's taxi 1
A. Yes, sir.
Q. Now how long after the little girl had come up there was
it until John Miller came out of the house!
A. Just as quick as she could get in the bouse almost, he
came straigl1t out.
Q. Diel he appear to be excited or anything?
1\.. \\Tell, he acted more like he would be mad, I guess you
would call it, instead of being excited.
Q. I thought you asked him what the trouble was?
A. Yes, sir; I did.
Q. ..Where did ,John :Miller go l
A. He went and got in the taxi and went on down the road.
Q. ·would that have been in the direction of his home?
A. Yes, sir.
CROSS EXAMINATION.
Bv l\Ir. Greear:
•Q. Are you any kin to the Miller family 7
A. No, sir.
page 116 } Q. No relation at alU
A. No, sir.
Q. You were good friends 1
A. Yes, sir.
Q. And you had known Jolm Miller for more than twenty
year?
A. Yes.
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Q. .And you would stop and talk to him, and visit each
otherf
A. Yes; he has been to our house to listen to the ball games
on the radio.
Q. He had a radio at that time, didn't hef
A. X ot at that time I <lon 't belie,·e he did. That was several years back.
Q. At the time you went to Roy Hall's nobody was listening
to the ball game, was there 1
A. If I heard it then, I <lon 't recall it.
Q. You just went in the kitchen 1
A. Yes, sir.
Q. There was some drinking going on there, wasn't there7
A. I didn't see any if the1·e was.
Q. Diel you see au); sign of it?
A. No, sir.
Q. You could tell Roy Hall was drinking, couldn't you'l
A. I could tell Roy Hall was drinking.
Q. And you could tell Junior :Miller was drinkpage ,117 ~ ing, too, couldn't you f
A. I hadn't been aroun<l him enough to know.
I hadu 't been a roun<l ,J nuior much.
Q. Had you been around John Miller much when he was
clrinking f
A. T never did see John :Miller but one time in my life when
lie was drinking.
Q. You hadn't seen him then very often, had you 1
A. I had r-;een him nearly every day going to work and
around the mines for years.
(i. He was a man that drank pretty heavily, wasn't he!
A. I don't know as he was.
Q. You had just seen him one time when you thought he
was drinking?
A. Yes, sir.
Q. .At the time he left up there, you could tell be was pretty
mad, c·oulcln 't you 1
A. Ycs; he seemed to be.
"'\Yitness stood aside.
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page 118}

:i\IRS. JAKE CHESTNUT,
another witness called by and on behalf of the
Commonwealth, being first duly sworn, testified as follows:
DffiECT EXAMINATION.

Bv l\Ir. 1Villiams:
·Q. Is your name Mrs. Jake ChestnuU
A. Yes, sir.

By Mr. Robinette: I want to ask a preliminary question.

I want to ask this witness if she didn't sit in the courtroom
all day yesterday and listen to this evidence.
By the W'itncss: Yes, sir; I did. I was not summoned until
last night.
By Mr. Robinette: I want to object to this vtitness testifying.
By the Court: Did you know you were going to be a witness Y
By the ,vitness: I didn't know it until last night.
By the Court: I will overrule your objection.
By 1\fr. Robinette: ,ve except.
By the Court: If you have any other witnesses
page 119 } in here that you expect to use, I want them to
go out.
Bv l\Ir. Robinette:
·Q. You heard your husband testify here yesterday!
.A.. Ycs, sir; I did.
Q. Yon were sitting right here yesterday on that seaU
(Indicating.)
A. Yes, sir.
Q. And you heard all of the other witnesses testify, didn't
yon?
A. Yes; I did.

By the Court: I don't believe she ought to be allowed to
testify.
By Mr. Williams: You may go, Mrs. Chestnut,
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ORB HELTON,
another witness called by and on behalf of the plaintiff, after
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By .Mr. Williams:
Q. Have you been sworn, l\ir. Heltonf
page 120 ~ A. No, sir.
Q. Swear the witness, please.
(Witness was sworn.)

Q. 0-r-b is thnt tho way you spell your name, Mr. Hilton r
A. I spell it Orbin Hilton. Some call it Helton. There aro
two or three ways of spelling it.
By the Court: Look this way and talk out loud.

By Mr. Williams:
Q. ·wnere do vou live 1
A. I live at St. Charles.
Q. You say you live at St. Charles f
A. Yes.
Q. What is your occupation at the present time f
A. I work at Bonny Blue and drive a taxi.
Q. You work both as a miner and taxi driver!
A. Yes, sir.
Q. ·what are your duties at the mines Y
A. I run a boom, machinery.
Q. ·were you driving a taxi in July, 19491
A. Uh huh, I was driving a taxi the day John Miller was
killed.
Q. You wore driving a taxi the day John :Miller was killed 1
A. Yes, sir.
page 121 ~ Q. Did you haul John Miller's little daughter
anvwhoro that afternoon 1
.A. His Jittle· <laughter came to my house and got me to go
up there after ,John, her father, and I did so.
Q. Do you know the little girl's name Y
A. No, I didn't.
Q. You knew she was John Miller's daughter f
A. Yes, I reckon· she was.
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Orb Helton.
Q. She came to your house in St. Charles to get you to
go nftcr her father?
A. Yes, sir.
Q. \Vhere did you take her to 7
A. I took her to Roy Hall's and turned right there in front
of' his house and picked up .John nnd brought them back home.
Q. How did she act on the way up 7
A. Oh, the little girl you could tell she was sad, crying and
didn't have much to say.
(J. She was crying and upset 7
A. Yes, sir.
Q. How far is it from St. Charles up to Hall's?
A. Well, it is something a little over a mile. A mile and
a quartet· or a half or something like that.
Q. How long had you known John Miller prior to this
time?
·
A. Oh, I hacl known him for years. I couldn't tell you
just how long I had known him.
page 122 ~ Q. Did you see John ~filler when you got to
Mr. Hall's 1
A. No; not until he started out of the house.
Q. Diel lie come down from the house to your taxi?
A. He came across from the house.
Q. A bout how far did he have to walk from the house to
your car?
A. Oh, off hand, just guessing, I would say about 75 feet.
CJ. Did you observe him as he came from the house with
hh, little daughter?
A. Did I see him f
Bv Mr. ,vmiams: Yes.
By the \Vitness: Sure I saw liim.

Q. A bout 110w long was the little girl in the house until they
eamo ouU
A .•Just a short time.
Q. As he came down toward your taxi that seventy-five
feet or so I believe you sny you saw him, what clid you observe
his condition to be rclath·e to being sober or intoxicated 7
A. He clicln 't walk like he was drunk or e,·en drinking to
me.
Q. Diel he get in the taxicab?
A. Yes, sir; I brought him almost in front of his house
and put him out.
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Q. During the time you were driving from Hall's down
to where you put him out how did he act relative
page 123 ~ to being sober or intoxicated Y
A. He acted like he was mad.
Q. Did the little girl continue to cry after you got her to
I-In 11 's house and on the way back home?
A. I never paid much attention to that. She was talking
to her father.
CROSS EXAMINATION.
Bv l\f r. Robinette:
·Q. ,vhat relation are you to l\fr. Miller, Mr. Hilton Y
A. He married my niece.
Q. I believe his wife is your niece?
A. Yes.
f.J. And yon then, of course, were on good terms f
A. As far as I know we were.
Q. Yon didn't pay any attention to see whether your nephew
was drinking or not, did you Y
.A. If he was, I couldn't tell it.
Q. You know he does drink, don't you?
A. I know he bas been but some little time before this happened he told me he had just about quit.
Q. You knew about him being convicted just a short time
before this for drunkenness in St. Charles before the Mayor,
didn't you 1
A. I wouldn't know anything about that.
Q. You say it is about a mile from John Miller's l1ouse
to Roy Hall 'sf
page 124 ~ A. I said a mile and a quarter or a mile and a
half. I never measured it.
Q. 'Who did you see at 1Ir. Hall's?
A. I don't remember seeing anybody.
Q. Nobody but the little girl j
A. And Miller.
Q. Did you see anybody on your way up and back?
.A. That's a question I can't answer. I don't remember.
Q. ,vhere did you go when you put the man off?
A. I put him off at the big alley where you turn in at his
J1011se and mine.
Q. Then where did you go?
A. I went to town and took a trip somewhere. I don't re-
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Orb Helton.
member where I went but I had come back and was sitting
there when it happened.
Q. Let's sec if I get you, you went a mile and a quarter or
~1 mi]c and a half to Roy Hall's house then you crune back
and took a trip where 7
A. I took a trip back up there somewhere but I don't remember where it was and it w·ent to raining and I was sitting
there waiting for the rain to get over.
Q. How long were you gone on this trip?
A. I don't know.
Q. About how long were you gone?
A. I have no idea at all. I don't know where I went.
Q. Now, Mr. Hilton, about how long did you sit there waiting for the rain to get over'l
page 125 ~ A. A few minutes.· I wouldn't know that.
Q. Was· it as many as thirty minutes?
A. I set there about as long as it rained and I don't know
how long it rained.
Q. It was for some time, wasn't it!
A. It wns some little time.
Q. It was a big storm T
A. Yes; it rained awful hard.
Q. It rained about an hour, didn't iU
A. I will not say.
Q. Is that your estimate, about an hour7
A. I don't know. I know it come a pretty hard rain.
Q. Did you go as far as Benedict on this trip you took
after you brought Mr. Miller home!
A. I don't know.
Q. How many tl'ips did you make after that 7
A. I don't know that.
Q. How long would it take you to go to Benedict t
A. About twenty minutes to go there and back.
Q. Did you get anyone up there?
A. I clidn 't have anybody in the car at all.
Q. On the second trip did you have a passenger!
A. I woulcln 't been up there if I hadn't had a passenger.
(1, ·who did you take that time 7
A. I woulcln 't know.
Q. Vv as it a woman or man 7
A. I wouldn't know.
page 126 } Q. Don't you ever travel alone?
A. Yes; but not that time.
Q. How many people did you have at that timeY
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Fred Kirk.
A. I wonldn 't know that either.
Q. 1\7here were they going?
A. I wouldn't know.
Q. Did they go to Harlan town?
A. No, I didn't go to Harlan.
Q. Did you go ns far as the top of the mountain Y
A. No; I didn't go in that direction.
Q. Can you give us any idea about how many people you
had in the ear 1 ·
A. No; I don't remember.
Q. Or the amount of far~ thP.y pnid Y
A. No.
Q. Do you know how they were dressed f
A. No.
Q. Do you know whether they lmd nny clothes on or not?
A. Thnt is a useless question to nsk me. You know they
ltad clothes on or they wonld not hnve been in my car.
Q. You would not admit anybody in your car unless they
were properly dressed, would yon f
A. No; I wouldu 't.
Q. What I'm trying to find out is how long it was from
the time you brought Mr. Miller down here in the
page 127 ~ lane until yon returned back down there.
A. I have no idea lmt it wasn't long.
Q. You sat there in your car until this J1eavy storm was
over?
A. Yes.
Q. During the time yoa sat there-I believe that is all.
You may stand aside.

,vitncss stood aside.
Whereupon,
FRED KIRK,
another witness called by and on behalf of the plnintiff, after
being first duly sworn, testifiod as follows:
DIRECT EXA?\UNATION.

By :Mr. Cridlin:
Q. A re you Fred Kirk f
A. Yes, sir.
Q. Where do yon live Y
A. Right below St. Charles.
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Fred Kirk.
Q. How long have you lived there¥
A. Since '35.
Q. Did you know John Miller in his lifetimc Y
A. Yes, sir.
page 128 ~ Q. Do you remember the occasion when he was
killed there in St. Charles T Do you remember
hearing about iU
A. Yes, sir.
Q. Did you see him on the day he was killed!
A. Yes, sir; I met him twenty or thirty minutes before this
happened.
· Q. Where did you meet him 7
A. Right opposite the bank on the sidewalk. He was going toward home nnd I was coming down the street.
Q. "\Vas that i~ the town of St. Charles¥
A. Yes, sir.
Q. ,v110 was with yoil at that time, l\Ir. Kirk?
A. Earl Poe and I believe my boy I am not sure about him.
Earl and myself had met up and were talking.
Q. Did you talk to l\Ir. Miller at that time f
A. Yes; we talked two or three minutes.
Q. How long lmd you known Mr. Miller f
A. Eight or ten years or pos~ibly fifteen.
Q. On that occasion please tell the court and jury whether
or not John l\Iiller was intoxicated or sober?
A. He didn't appear to he intoxicated. He was laughing
and joking like aJl of us miners are. He did not appear to
me to be drinking any at all when I met him.
Q. You had known him several years, I believe you said f
A. Yes, sir.
Q. Did you ever work with him Y
A. I have worked at the same mine but never with him.
Q. I believe in thirty minutes after that you
page 129 ~ heard about him being killed?
A. Yes, sir., I cmne to Jake's place and 20 or
30 minutes after that I heard it. I was sitting there eating
when I heard it.
CROSS EXAMINATION.
By l\Ir. Greear:
Q. How long <lid he talk to you all thert> f
A. Two or three minutes.
Q. He was laughing and talking at that time?
A. Yes, sir.
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Mar.<Jhall Moore.
Q. And was in a very goocl humor 7
A. Ycs, sir.
Q. You did not observe he was cl rinking 1
A. No; I could not tell if he was. I was not close enough
to smell his breath. He was just laughing nncl talking,
I believe that's all. Stand aside.
·whereupon,
)IARSHALL MOORE,
another witness cnJlcd by and on behalf of the plaintiff, after
being first duly sworn, testified R8 follows:
page 130 ~

DIRECT EXAMINATION.

By ltf r. Cricllin:
Q. You are Marsliall :Moore1
A. Y cs, sir.
Q. Huve you been sworn, l\Ir. l\foore?
A. I was swom yesterday.
Q. ,v1mt do you do, Mr. l\foorc?
A. I work at a sawmill now.
Q. ,vherc were you working in July, 19491
A. I was working at Copeland's Fmwrul Home.
Q. In what town f
A. St. Charles.
Q. While you were working there on the 9th day of July,
1949, did you have a call to go to ,John Miller's home?
A. Ycs, sir.
Q. Did .you go there?
A. Yes, sir.
Q. 'What did you find on your nl'l'ivnl nt the homeT
A. I found :Mr. Miller laying on the floor.
Q. ,vhat did you do with llis bodyY
A. I put him on the cot and put him in the ambulance and
started to the hospital with him.
Q. At the time you took the body from the home did you
notice any wounds on his body 1
A. Yes, sir.
Q. Diel you notice nny wounds about his faceT
page 131 ~ A. Yes, sir.
Q. ,vhat wounds did you notice on his faceY
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Marshall lJloore.

A. I noticed cuts on his face and his face ,vas bloody.
Q. Did you examine him at that time with reference to
gunshot wounds f
A. No, sir.
Q. 'Where did you go from the John Miller hornet
A. I went right to the Cold Spring.
Q. Did anything happen there?
A. The ambulance slid off the road.
Q. " 7hen you took the body from the home of J olm Miller
was he living or dead f
A. I don't know.
Q. You say the ambulance slid off the road at the Cold
Spring?
A. Yes, sir.
Q. ,vhere is tlmt wit11 reference to St. Charles Y
A. I don't know exactly. It's about three miles, I guess.
Q. What did you do nfter the ambulance eilid off the road 7
A. I got out of the ambulance and a taxi clriyer, John
Moore(!), came by and I asked him to go to Pennmgton for
Mr. Copeland and bring- an ambulance that I bad had an ac.
cident and 1Ir. Copeland came.
Q. Was the body transferred from your ambulance to the
other one?
page 132 } A. Yes, sir.
Q. Where did you go after tlutt 7
A. I went to the hospital.
Q. You went to tl10 hospital?
A. Yes, sir.
Q. '\'\Then this ambulance slid off the road there at the Cold
Spring, did it turn over or noU
A. No, sir.
Q. '\Vas any glass broken about it?
A. No, sir.
Q. '\Vas the body of Mr. Miller further injured at that time
or not? ,vas there any clmngo in his condition?
A. He slid. off the cot.
Q. Did you notice any additional wounds on the body after
it slid off the coU
~~~

Q. It was the same as beforef

A. Yes, sir.
Q. You were present when it was changed from one nmbulance to the other there at tl10 cold spring~ were you7
A. Yes, sir.

-~
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CROSS EXAMINATION.
By Mr. Robinette:
Q. You said he slid off the cot. He was thrown rather
violently off the cot when it slid off the road at the cold
spring, wasn't he 1
A. No, sir.
page 133 ~
Q. ,vhere were you sitting nt the time of this
wreck of the ambulance at the eolcl springf
A. I was driving the ambulance.
Q. How far was the driver's seat in advance of the cot!
A. About four feet.
Q. Then if I understand yon correctly the body was thrown
from the cot and thrown in the corner in a hump or heap Y
A. He was kindly rolled up.
Q. At what rate of speed were you making at the time you
ran off the roadway?
A. A.bout thirty miles an honr.
Q. A.t that time wns thC' road being reconstructed tl1rough
the gap of the mountain 1
A. No, sir.
Q. At that time it was not begun?
A. No, sir.
Q. You were coming south toward Pennington Gap, if I
understand yon correct.Iyf
A. Yes, sir.
Q. A.s you come clown 1oward Penning-ton Gnp the mountain is toward your right, is it not?
A. Yes.
Q. ,vas your automobile jammed against side of the hank!
A. No; it wasn't.
Q. Did it run into the ditch?
A. No.
page 134 ~
Q. How did it get off the road?
A. It was making a complctc turn, tile back
was coming around. The rhi:ht front f <'nder hi.t this little
tree.
Q. ,v1mt size tree was thaH
A. It was about 6 inches throngI1.
Q. "Then you camt? to a stop wlrnt direction clid the front
end of the car point 1
A. It was crossways the road and the back over the hill
just like it had backed off tl1e 1·ond.
Q. ,vhere was this tree the ambulance struck Y
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1Jlar.~llall .Moore.
A. It was on the left of the rond.
Q. And you did not go over the bank into the river 7
A. No. The front was almost in the road and the back was
sitting over the hill.
Q. When you speak of "over the hill" you mean the bank
of the river, don't you 1
A. Yes, sir.
Q. ,vhat is the length of the ambulance?
A. About 24 feet.
Q. Were the back wl1eels resting in the river!
A. No, sir.
Q. ,vhere were the front wheels of the ambulance at the
time1
A. They were not on the road but were at the top of the
hill.
Q. If I understand you correctly the wheels of the ambulance, both front and rear, were off the road. Is that correct?
page 135 ~ A. Yes, sir.
Q. And the 24 feet ambulance was off the road
over the bank?
A. Yes, sir.
Q. Diel you knock the tree down 1
A. No, sir.
Q. That was a considerahfo shake-up, wasn't iU
A. Yes.
Q. In what part of t11e ambulance was the body of l\Ir.
Miller thrown?
A. Ask that again, will you 1
Q. To wliat part of the nmbulnn('e was the body of Mr.
Miller thrown?
A. In the back corner on the ri~ht-hand side.
Q. And how far was tbat from your seat where you were
driving?

A. About ten feet, I guess.
Q.
as the body thrown ten feet f
A. No; about three feet.
Q. It was thrown into the cornnr if I understand you correctly 7
A. Yes, :;ir.
Q. At the time you say yon snw some slight wounds on
this man's face, where were you when you examined l1im 7
A. I were at Mr. :Miller's home when I saw the places on
his face.

,v
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Marshall Moore.

r

Q. Did you tukc the body to Mr. Copeland's
Funeral Home t
A. No ; I didn't.
Q. Do you know w110 did?
A. I don't know exactly but I think l\Ir. Copeland did.
Q. If I understand you correct1y the body was transferred
nt the cold spring to another ambulance!
A. Yes, sir.
Q. Did you sec Dr. Ely that day!
A. No, sir.
Q. At the Miller house, did you pick up a knifef
A. No, sir.
Q. Did you see a knife?
A. Yes, sir.
Q. ,vhat was done with tliat knife f
A. I don't know. I came in and picked 1\fr. Miller up.
Q. ""'here did you see the knife Y
A. I don't know where I saw it.
Q. To refresh your memory didn't you slip on the knife
twice and pick it up and throw it over in tbe corner?
A. No, sir; I stepped on a knife but I never picked it up.
Q. Does this look like the knife you stepped ou 1 (Showing witness knife.)
A. I wouldn't say. The floor was bloody and he was laying in the blood and I paid no attention to the knife.
Q. You did slip on it, dicln 't your
_I\, Yes~ sir.
page 13i r Q. How mimy times did you slip on ih
A.. I don't remember but one time I know I did.
Q. w·as it once or twice 1
A. I don't know. Once anywn;r. I would not be positive if
it was more than once.
Q. Docs this look like the knife you saw there?
A. I wouldn't say.
Q. The knife you stepped on, what kind of knife was it Y
A. I wouldn't sav. I don't know.
Q. I believe you· say it was in the blood at the time you
stepped on it f
A. '\Vliatever it wns, was in the blood. It migl1t not have
been a knife. It might been a ~tick. There was so much
blood around there.
Q. You thought it was a knife?
A. Yes; it looked 1ike a knife.
Q. ,v110 was in the I1ouse when you got there?
page 136
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ElmRr Suttles.
A. I took Clint Hughes with me and Earl Poe was there
and Mrs. Miller.
Q. Did either Earl Poe or Clint Hug·hes see this knife2
A. I don't know.
Q. You didn't see anybody pick it up?
A. No; I didn't.
Q. 'Where wa1, Mr. Miller lying, Mr. :Moore, when you got
therei
A. In the front room as you go in on the left
page 138 ~ side of the room. He was over on the left-hand
side.
Q. The left-hand side as you go into the room Y
A. Yes, sir.
Q. How was he lying!
A. On his back.
Q. You do not know whether his body had been moved,
after he was shot or not before you got there1
A. No; I don't know.
Q. About what time of day was 1.t if you recall that you
went tberei
A. I am uot positive of the time of day but I do remember
it was Saturday afternoon but I don't remember tl1e time.
Q. It was not yet dark, was it, }Ir. l\IooreY
A. No; it was not yet dark.
By Mr. Williams: }.;[ny the Court please, I would like to
have about .five minutes. I have some papers I want to get
out of my office.
By the Court: Be as brief as you can.

Whereupon,

ELMER SUTTLES,
page 140 } another witness called bv and on behalf of the
plaintiff, after hciug first duly sworn, testified as
follows:

DIRECT EXAl\llNATION.
Bv Mr. Cridlin:
·Q. You are Ebner Suttles!
A. Yes, sir.

By the Court: Were you sworn on vesterday i
By the 'Witness: No, sir.
·
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Elmer Buttles.
(The witness was sworn by the Court.}
By Mr. Robinette: I desire to ask this witness a preliminary question.
By the Court: Go ahead.
By Mr. Robinette:
Q. I will ask you if you clid not sit in tllis courtroom all
day yesterday and listen to this e\;dence-!
A. Yes, sir ;·I did.
By Mr. \Villinms: The only pnrpose of this witness 1s
with reference to certain measurements.
By Mr. Robinette: \Ve withdraw tlle- objection if that is

all.
By Mr. "Williams:
Q. Did yo11 make certain m<1asurements at the
page 141 f home of John l\Iiller in St. Charles?
A. I did at bis ex-home where they used to live.
Q. Was that the- home they were living in in July, 1949!
A. Yes.
Q. And where John Miller was killed f
A. Ycs, sir.
Q. Did you make a mnp yourself at the time you made the
measurements 1
A. I did. I made it one in<'h to six feet.
Q. Is that the map you made?
A. Yes. I made 0110 a one inch sen le and I give the other
map to Kermit Miller. He could do a better job than I could
and I told him to scale it down.
Q. Did you make all the meai:;nrements yourself that are
contained on the map made by Kermit !Iullini;:?
A. Well, I did not make thorn myself. I had the tnpo in
my hand but I had some help.
Q. And you gave the measurements to Kermit ·Mullins 'f
A. Yes, sir.
Q.
as it from yonr mcasnreml'nts that this map was
madef
A. Yes, sir.
Q. Did you measure the size of the rooms in the honse 1
A. Yes, sir.
Q. And the distance from the hom~e to tlle railroad track'l
A. That's right.

,v
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Kermit llfnllins.

Q. The distance from the tracks to the road, etc. 7
A. Yes.
page 142 } Q. Did you measure the distance from the
house to the fence surrounding the house!
A. Yes.
Q. Did you scale it down and make this mapY
A. Kermit Mullins scaled it down and made this map.
Q. "\Vere you present wben this mnp was made!
A. No; I was not present when Uw whole map was made.
Q. You were not present when tlw whole map was made¥
A. No; not the complete map.
Witness stood aside.
Whereupon~

KERMIT MULLINS,
another witness of lawful age offered on behalf of the plain·
tiff, after being first duly swom, testified as follows:
DIRECT EXAMINATION.
By Mr. Cridlin:
Q. Have you been sworn~
A. No, sir; I have not.
("iitness was sworn by the Court.)

Q. ·were you here yesterday, l\fr. Mullins 1
A. No, sir; I was not.
page 143 } Q. Where do you live?
A. St. Charles.
Q. \Ybat do you clo 1
A. I'm an engineer at :Monarch mines.
Q. Did you take some measurements from Elmer Suttle
and draw a map recently of the John Miller home?
A. Yes, sir.
Q. Is this the map that yon drew1
A. Yes; it is.
Q. Upon what scale ig that map drawn 1
A. One inch to six feet.
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Kermit llfollins.

Q. I believe you did not actually mnke the measurements
on the ground yourself?
A. No, sir; I did not.
Q. Did ~Ir. Suttles have a map or anything when he came
to you?
A. Yes, sir; he had a print drawn np on an ordinary piec<'
of white wrapping paper.
Q. That map was made from measurements turned over to
you by Mr. Suttles Y
A. Yes, sir.
"re wish to introduce this map.
By the Court: Go ahead.

Q.

,vm you poi11t out to the jury what all this represents?

A. This is the house. The "\V" is for window
and "D" for door. This is the inside measurement of the rooms. All tho rooms are the same
size inside measurement. This is the distance to the adjoining house, 20 feet.
Q. You say all these rooms are the same size inside measurement?
A. Yes; and this distance is to the adjoining house. This
is the distance to the corner of the Copeland house.
Q. \Vhat do these parallel lines represent in front of the
house?
A. That is the railroad tracks that went in front of the
l10use.
Q. This is toward Benedict and this toward St. Charles 7
A. Yes.
·
Q. \Vhat is represented h~' these two parallel lines!
A. This is a lane and this is a side fence.
Q. Vlliat docs this represent clown here?
A. The highway to St. Charle,;.
Q. The main highway that leads from St. Charles and goes
on up to Benedict?
A. Yes.
Q. I notice you have in the rear of the house two lines
which bas written between "patll to E. ,v. Copeland's". Do
you have the measurement on that f
A. No ; I don't.
Q. I notice also a square. ·what does that reppage 145 ~ resent?
A. That represents a toilet.
page 144

~

Joe Leigh v. Commonwealth of Virginia.

71

Efoier Suttks.

CROSS EXA.M]NATION.

By :Mr. Robinette:

Q. You made this map from the measurements of Elmer
Suttle, I believe you say f
A. Yes, sh-.
Q. You say you made the map scale one inch to six feet 'l
A. I reduced it.
Q. You didn't reduce it any, did you!
A. I reduced it half.
Q. You made it half the size he had it?
A. Yes.
Q. ·where do you live, Mr. Mullins!
A. St. Charles.
Q. I will ask you when you go hack to St. Charles to go
up there and look and tell me if the.re are not four tracks
instead of three in front of this house and if you do not find a
switch at the lower corner of the house?
A. As to whether there are four, I couldn't swefclr to that.
I just took his measurements.
..
Q. And you do not know the measurements to be correct,
do you?
A. As far as I know it is correct but I could not swear to
that.
Q. And as far as the number of tracks there you don't
know, do youf
page 146 } 111... No, sir.
Q. Do you have any scale with you!
A. No; I don't haYe.
By Mr. Greear: We would like to recall Mr. Suttles at this
time for further cross examination on these measurements.

MR. ELMER SUTTLES
recalled for further cross examination.

By Mr. Greear:

Q. l\fr. Suttles, do you have the measurements you made
there on this map 'l
A. I had them on the original map but it got misplaced.
I don't know what happened to it.
Q. I understood you to say you made your original map
one inch to six feet. Is tltat correct Y
A. Yes, sir ; but I don't think he put the distance on it.
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Ellen Miller.
Q. As a matter of fact this alley is not put on there with a
scale?
A. I don't know.
Q. Don't you know there n re four tracks there t
A. I don't know but I think the switch is up there further.
page 147 ~ Q. And tliat would make four tracks instead of
three.. wouldn't it f
A. I think that ~witch is up above there.
Q. I will ljsk -you to go back and look at it and measure this
highway here where they stop the cars.
A. I don't know where they stov the cars.
Q. It would be right along here rn the level. The railroad
is a little bit higher than the roncl, is it noU
A. Yes.
Q. And yon will observe also wl1cre the switch is?
A. The frog of the switch is about here (Indicating).
Q. Look and see if there arc not four trac>ks in front of
the house. You look at it and then come back and tell us.
A. All right I will look this evening.

,vitncss stood aside.
page 148

r

,vhereupon,

ELLEN lJILLER,
another witness called hy nnd on behalf of Ute plaintiff, after
being first duly sworn, testified as follows:
DIRECT EXAJIIXATION.

By :Mr. Tate:
Q. l\lrs. Miller, what is your name?

A.
Q.
A.
Q.
A.

Laura Ellen.
About bow old are yon Y
45.
Are you the widow of ,JoJm :Miller, deceased!'
Yes, sir.
Q. \Vhere were yon and .T olm 1\Jiller married f
A. At .Jonesville.
Q. How long ago Y
A. Twenty-five years ago.
Q. Since you were married where have you made your
home the greater part of the time f
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Ellen Miller.
A. \Vell, Monarch. Leona Mines they call it now. Most
of the time, I guess most all of it put together would he at
Monarch.
Q. \Vere you both born a11d reared in Lee Cou11ty, Virginia 1
A. I was but he wa~ horn in Tennessee.
Q. How many children did you, at the time of tllc death of
your husband'!
A. Six.
page 149 ~ Q. State how many of tllem were at home 1
A. Lorenc, Doris, and Glenda were at home.
Q. Where was Jolm, Jr.!
A. He was at Benediet when his father was killed.
Q. ·was he making his home at yonr l10mef
A. Yes, sir; he was staying at home.
Q. ·where are your other childre11 living f
A. Christine lives at )lonarch.
Q. \Vho did she marry 1
A. Elmer Suttle.
Q. \Vhere did the oth<>r daughter live f
.A. She lived up ~n. Puckett's Creek.
· Q. Who did sl1e marry?
A. She married Howard Stapleton.
Q. Do you have another duughter?
A. No, sir; I just have five.
Q. On the day your husband was killed begin with the morning and tell the Court and jnry in your own way what you
know about it, all that transpired from morning until he was
shot.
A. \Vell, that morning when ,John got up and cat breakfast
it was pretty early, I don't remember the time. He got up and
fixed his own breakfast. I said, "Why did you get up so
early? There is no work today." He said, "I want to go
on Puckett's Creek and see about our daughter." When I
was getting up he came in the bed room and was playing with
Larry Leigh-Lorene and ,Joe's baby, and called him "Grandpa's son'' and such things as that. He went out ·
page 160 ~ on the front porch and on the front steps and I
went in the kitchen to fix mv brenkfast and I told
my daughter to go tell her daddy to come in here a minute
and she went out to 1ell him aud came back and said he was
gone. He left about i :30. I clid not see him any more until
I sent after him about--1 gueRs it was around 4:30. He was
at my sister's. \Ve mopped and cleaned up the house and I
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Ellen Miller.
was sitting on the front porch stringing beans. It was about
2 :00 o'clock, I guess, and .Joe Leigh 'R car pulled up in front

of our house. He got out of the car at the railroad and come
to the house and up to the steps and said "Are you all haviug n bean stringing?" I said, "It looks like it." He went on
in the bedroom and went in and played with the baby. Lorene
was helping me with the beans. When he went in the bedroom Lorene got up and went in there where he was and she
stayed a little while and came back on the porch where I was
and she set down and helped me string beans. After awhile
]10 came to the door n.n<l said, ''Ain't you all got them beans
struug yetf" and I smcl, "No, not yet." He went back where
the baby was and stayed a few minutes and come back out
and went out and got in his car and down the road he went.
Q. Right there, :\I rs. :Miller, when Joe Leigh left your house
will you tell the Court and .iury how ho appeared to you Y
A. \Yhen he come ont of the house the first time he seemed
like he was mad. He went right on and got in the car and
went on. He never imid l1e was going or would be back, he
went right on and got in the car and left.
Q. Go ahead.
A. 1\ bout 2 :30 or 3 :00 o 'dock we :finished the
page 151 ~ beans and I up and went in the kitr.hen and
finished getting supper. I put the supper on the
tahle and we ate! supper nnd after I finished I E:teppecl out on
tho back porch. I came back in the kitchen and went to put
tho dishes off the table and set them in a pan of water. I
l1eard someone talking to Larry and I went and looked in
the room and Joe Htopped and said, "\Vliere is Lorene?" I
said, '' She stepped out, she will be hack in a few minutes.
He got the baby up and staggered back against the door. He
took the baby in the living room and set down on the end of
the couch and wns throwing the baby o,·er his head, playing
with him. I don't know whether lie hit the baby's head against
the wall or not but ho was screaming and crying. His mother
came tl1rough the back door and said, '' Give me the baby,
.foe, give him to me.'' He held llim a few minufos and she
snid, "Joe, give liim to me, I want to give him a bath. He
give lier the back and she went in the kitchen and he went
through tlie front bedroom toward the kitchen. In a few
minutes she came back through the house with the baby kindly
running. She saicl, "'Vbere is he aft" That was Lorene.
She said lie was after mo. She went hack into the kitchen.
He come in and snicl, "'Vhere is Lorene?" I said, "She went
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Elle,i M illcr.
through the front bedroom into the kitchen.'• I was standing
close to the living room door and sl1e came do:wn between our
house and Coll.ins' house, walking, and he came back and
said, "\Vhere did she go"'l Sl1e had started np tl1e side,pf
the house and he come on tho front porch and said, '' Come
here, Lorene.'' She said, '' I ain't coming.'' He said, '' Come
here." She said "I ain't coming." There was a white dog
sitting on the warm morning, a china dog, and he picked tliat
up and said, "kill that God Damned bitch." He
page 152 }- went through the back bedroom toward the
kitchen aw:1 I stepped out on Ute front porch and
Lorene was standing there. I said, "You had better take the
baby and get away from this home, he aims to hm·t some of
us." He lmd been drinking. He l1ad his hair down ove1· his
eyes. She took the baby and went off up the railroad. She
went in a run. He come back and said, "\Vhere is she?" I
snid, ''She has left. I don't know where she is. She was on
the railroad the last time I said her.
\Vhile she was gone, he stepped back in the house. I said,
"Joe, why don't you ]eave? 'What have we done that you
want to act like this? Lorene is staying here and uot bothering yon." He cursed and said, "God damn yo11, T don't have
to leave.'' I said, "If you don't leave, I'll call the law." I
took up the receiver and sta1·ted to look for Charley Redmnn 's number,Q. Who is Charley Redman Y
A. It is the law that lives out of town. He come to where
I was and knocked the telephone directorv out of my band
on the floor and said "You are not going to call any God
Damn law on me." He knocked the telephone out of my hand
and pushed me back on the coucl1. I thought al>out my sister
and I dialed 44.
Q. W110 is 447
A. It is 4481, my sister'A. I got to 44 twi~e and that is
as far as I got. "When I done that Doris .Ann said, "Mamma,
come out here."
Q. Where was .Joe then T
A. He was still in the. living- room.
pnge 153} I went out on the back porch and :Mrs. Collins
said, "Come out here. "\Vhat in tlic world had
lmppened." I was screaming and going on. I was excited and
all tom up and when I went to llrs. Collins' I left him in the
house.
Q. Did you ask him to leave again 7
A. I asked him two or three times to leave. I asked him
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to leave before I sfnl'ted to call the law nnd lie said I would
not call no God Damn law on him.
Q. ·when you went to :hfrs. Collins' where was your daughterf
A. She was up the railroad.
men I went to :Mrs. Collins' sl1e was fixing some heans and
she saidBy :M:r. Robinette: Don't tell what she said.
By the ,vitnesfl: I went to l\Irs Collins'. I was tryin~ to
call the law on liim. I looked out the window and I seen him
going toward his car. Her telephone made a noise like the
line was busy when I took the receiver off the hook.
Q. About what time was that-T
A. About 3 :30. I couldn't tell you directly the time.
Q. ·when you saw him going across the track, where did
he go?
A. He got in his car.
Q. \Vas anybody else in the cart
A. No; not at that time.
page 154 ~
\Vhen I suw him leave and go get in his <>..ar I
did not try to call the law on him any more. I
went to the house to see what was wrong with my telephone
and the receiver was laying in the floor. I put it back and
picked it up again to sec if anything was wrong with mv telephone. I called .my sister and said, "Is ,John there?;' and
she said "No, he has just started home.'' I sent Doris after
· my husband.
Q. \Vhy did yon send for Mm Y
A. I wanted him for protection. He was the only one I
knew to call on.
Q. Protection against who!
A. Joe Leigh.
Q. Go ahead.
In a few minutes Orb Helton 's taxi comP down and ,John
got out and come to the house. I was ~tnnding in the kitchen
and he said, "Ellen, what is wrong with you 1" I said, ",Joe
come up here and hurt my arm.
By Mr. Robinette: ,vc> obje~t to wlmt :,;he told liim.
By Mr. Tate: That's her husband.
By Mr. Greear: That was an hour before the trouble. Hn
left and went downtown for awl1ile and <'nme back.
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By the Court: I believe she can state what she told her
husband.
page 155 ~ Bv Mr. Tate: She can tell what she told her
lmsbancl.
By the Court: Objection overruled.
·
Exception saveq.
A. Ile said, ''Ellen, wliat is wrong?" I ~mid he come up
]1ero and shoved mo down., and he took the telephone away
from me and shoved me down on tlJC couch and Lorene, ]1e
run her off from home. He was after her with the little white
dog. He grubbed it up off of the warm morning and had it
in llis hand and said, '' I will kill tbat God Dnmn bitch. I will
burst her brains out."
· · ·
Q. ,v11at did ~·our hushand do then!
A. He called Joilesvi11e and Sheriff Bnvs answered t]1e te1epl1011e and l1e told him what he had done 'and he told me after
he laid the telephone down that Sheriff Bnys saidObjection : w·e object to her telling the C'onversation between hiJll and Mr. Bays. That would be hear~ay.
· By 'the Court: I think she can ten that.
Exception saved.

A. ( Continued)-He culled Jonesville nrnl told S11criff Bays
what bncl happened and he tcilcl me wJ1en ]w laid the telephone
clown that l\Ir. Bays told bim to get a wu rrant for hin1; that
he could not come without a wnrrant. John went to town
after a warrant, to swear a warrant out for him.
page 156 ~ He came back with this warrant nncl said, "I can't
find any law. I am going to call Sheriff Bays
again and ask him what to do. Jfc, called and he said "The
sheriff said he would send one of his deputies.'' I was 1·eading the warrant aucl I looked out and I saw him.
Q. You saw wl10?
A. ,Joe Leigh. I saw him GOming.
Q. Is this the warrant you were retldit1g?
4. Yes, sir.
·
Q. Go ahead.
A. 1\faudo wns with him thi1;1 time. Yes; this ii., the warrn.nt I WflS reading.
· ··
Q. Go right 01,,· :Mrs. l\[iller.
\Vhen I was looking at the warrant I looked and saw him
coming again. I looked out the window and I saw :Maude in
there with him.
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Q. 1Vho is :Mau<le 1

A. That's his first wife. In fact, I guess his only wife.
I said to John, '' I'm so ne1·vous, I'm afraid if he comes in
here he will raise trouble and you hnvt' no protection, and I
said let's leave the house.'' I was scrt nming.
Q. \Vhcre was Joe at tlmt time'?
A. He was about seventy-five fc<'t from the house, I guess.
I stayed in the house until Im got out of his car and started
toward the house. ,vc went to :Mr. Collins' and I told John
he was g·oing out there with us. I didn't want to see any of
them hurt. I kept bcg!,ring John not to go back
page 157 } home. .Joe conrn on to the house. During the
time I was begging ,J olm not to go hack, Joe went
back to the car. The car was still out at the crossing. I didn't
sec nothing in Joe's hand, as he come bnck to the house. After he got back to the house my lmsbaud went over there.
Q. Your husband went from the Collins' house to your
house?
A. Ycs, sir; he went from the Collins' house into our house
through the back door and into the house.
In a little while I ]ward three s.hots and I screamed and
said, "He killed my husband. Just what I knowed he would
do. I started out to our house and wh(ln I started out there
I met my little daughter, fourteen years old.
Q. "~hat is her name!
A. Doris. She said, "He has kill<'d daddy. He is out
there in the floor.'' I went on to the house and he was laying
there in the floor and blood was all over the floor. Looked
like gallons of it. The coffee table wns turned over with the
legs next to his body and the coffee table frame was over
his head.
Q. Do you have that here?
A. Yes, sir.
Lorene was screaming .and crying.
Q. Is this the coffee table frame, :Mrs. Millerj
A. Yes, sir.
Lorene was screaming and crying and lt.ollowi1ig and
grabbed hold of his arm and said, "Daddy, speak
pag·e 158 ~ to me. Speak to me, daddy; one more time." I
was standing there in all that blood, wringing my
hands and crying. Brotl1er Tickle came in and said, "What
happened Y" I said, "Joe Lei~h has killed John." I said,
"Tum him over." He said, "I will not unless someone else
helps me." ,vhcn they started to turn him over, I left the
1
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room and I never looked at bim after I left the room.
Q. 'Was he dead 1
A. Why, sure, he was dead. He was not making any sound
at all.
Q. Did you see Joe Leigh after the shooting?
A. I seen him leave the house going across the railroad
and the blood was running down his shirt. He got in·the car
and backed tlie car in the lane. l\fonde got out of the car
and run down the side of it. I don't know what sbe was doing. She got back in the car and they came down the road
and left.
Q. Did you ever see them any more tbat day?
A. No.
Q. When he got in the car and left was there anything said
about him going for a doctor for tlm bah~· 1
A. Nothing was said about a doctor. The baby wasn't
sick.
Q. Before this killing, after be left that time, did you or

Lorene send for Joe Leigh to bring a doctor or medicine for
the baby?
A. No, sir; no, sir. .
Q. Did either one of you, you or Lorene, call
page 159 ~ for .Toe Leigh to come and bring a doctor?
A. No, sir.
Q. 'While Joe was there and Lorene was there~ did you hear
any conversation between Joe and Lorene about money?
A. No, sir, I didn't.
Q. Was anything said about money by either of them7
A. No, sir; not in my presence.
Q. Or about some support for the babyT
A. Not that day-no, not in my presence.
Q. I mean did you hear any conversation between them on
that day about money!
A. No, no.
Q. When John :Miller came back from Roy Hall's with
Doris and Orb Helton, coul<l you tell us if anyone else was
with them 01· not.
A. Jerry was with them. Jerry Hall.
Q. ·w110 is .Jerry HalU
A. That's my sister's little boy.
Q. Where was he while this was going on Y
A. As quick as J olm left the house to go to Collins' John
loft bv the back door and he went off the front porC'h.
.
Q. After you got to your home and after the shooting was
over, did you see Jerry Hall there 7

80

Supreme Court of Appeals of Virginia
Elle.n :Al iller.

A. Jerry was not at the house. He ne\·er did come back
to the house.
Q. Did you sec him on the railroad Y
page 160 ~ A. Not before this happened. He was in the
lane when I saw him.
·
Q. Was that while your husband wns at the Collins' home?
A. It was a litUe while before that. It was before my husband was ldllcct V{hen he seen ,Toe coming back before he
killed, my h11sbnnd he come to the house where we were. I
never seen liim any more uft~r my husband was killed.
Q. '\Vhere was your daughter living at that time and previous thereto!
· ·
A. What do you mean?
Q...Where was Lorene living ~n ,July 9, 1949, and before
that time?
· A. She was living with us nt my home.
Q. '\\T as Joe Leigh living there also 1
A. No, sir; just her and the lmby.
Q. Where was she working, if she was working'{
A. She was working in town at City Cafe.
Q. I believe you stated your husband was a miner!
A. Yes, sir.
Q. " 1here was he working- nncl for whom was l1e working f
A. He was working at Monarch at the time he was killed
for Bonny Blue Company.
Q. State if you know how long he had been working for
this Company.
A. The Bonny Blue Compnnyf
Q. Yes.
A. Ever since they lensed tlmt mine but I don't
page 161 } know when they Jeni:erl it.
Q.' And he worked for the prior owner of the
mines before that Compm1y got it 1
A. Yes.
Q. \Vill you tell the jury whetll~r or m~t yonr I1n$band wa~
drinkirig when ho came hnck from Hall's.
·
A. He wag not drinking nny tlmt I could tell. I had lived
with him for twentv~flve Years nnd I could tell when he was
drinking and when ·1w wasn't.
. .
.
. . .
Q. '\Vith rognrd to the titr1e wlien you !Jay you s~w Joe
when he was drinking, I believe y~u sny you saw him about
1 :30 or 2 :00 P. i\l., tho first time. ·what wa~ his ~ondition
at that time7
· ·
·
A. The first time he cnme up there he had been drinking.
I could tell the way he looked m1el acted.
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Q. How about the next time?
A. He was drinking then. He staggered back against the
door when be picked the baby np out of its bed. To the best
of my knowledge he was drinking tl1e first time he was there
and he staggered agaiust the door when he picked the baby
up this time.
Q. On this occasion will you describe how he appeared.
Was anything about him that was abnormal, the condition of
bis hair or clothes 1
A. His hair was down in llis eyes.
Q. How about his shirt?
A. I never paid much attention to liis i;il1irt.
Q. '\Vas it disarranged or out of his pants 'l
A. I never paid that much attention to see if
page 162 } his shirt was out of his pnnts or not.

By l\Ir. Tate: Your Honor, this would be n good place to
adjourn for lunch.
Whereupon, court adjourned one hour for lunch.
By Mr. Tnte:
Q. ·wm you tell us, l\Irs. Miller., wl10 went from your home
to the Collins' home 1
A. \Vho weut with me over there 1
Q. Yes.
A. Mc and Doris and Lorene and Gleucln and ,John.
Q. How long did you all stay over there 'l
A. I clon 't know. I never noticed but not so very long.
Q. Did John leave before you did?
A. Yes.
Q. What did he say before he left f
A. He said, "I'm going out there, and ask .Joe what is
wrong with him that he come up here and treated you all like
that. I nm just going ont there and talk to him.''
Q. After he started O\·er there, how long was it until you
heard the shooting?
A. Not but a little wl1ile, just a few minutes. I don't know
how long it was but it was not long.
CROSS EXAMINATION.
page 163 }

Bv Mr. Greca1·:
Q. Mrs. Miller, you had known Joe here for a
long time, hadn't you 1
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A. Yes; I Imel known bim for several years. I clon 't know
how long.
Q. I beliC've he operated R restaurant in St. Charles for a
good many years, didn't he Y
A. Yes.
Q. And Joe had always been frirndly with you 7
A. Yes, he always treated me all right.
Q. As a matter of fact you bad borrowed money from him
on lob~ of occasions, lrnclu 't you?
A. Ycs, I had borrowed about three times, I think.
Q. Sometimes as much as $20.00 at a time 7
A. No; I borrowed $15.00 one time. I borrowed money
fom times from ,Joe. I borrowed $15.00 twice and $5.00 one
time and $4.00 one time.
Q. And you would send Doris, your little girl, to Joe's
restaurant to borrow the money and she would bring it back
to you. Is that right 7
A. Yes; four times.
Q. And you also did Joe's laundry for him?
A. Yes; aftei· him aud Lorene married, I washed and
ironed for him.
Q. At the time this trouble happC'ncd the underwear that
John had 011 belonged to .Joe, didn't iU
A. Not as I know of it didn't.
page 164 r Q. Didn't it have .Joe's initials on iU
A. Not as I know of. It might have been Joe's,
I dou 't know. Lorene brought things up there.
Q. Joe Imel come to the house quite often Y
A. Yes ; he had.
Q. And there bad never been any trouble between you all?
A. No trouble at all.
Q. He and your husband, John Miller, had always gotten
along all right f
A. Y cs; they always hacl so f.ar as I know.
Q. Joe and your daughter kmdly fell out ancl separated f
A. Yes, they sued for divorce.
Q. And after that they kindly made up, clidn 't they f
A. I thought he had dropped it and she did too. She can
tell you that. I thought they had dropped it. That is what I
thought.
Q. They did kindly make up, didn't th~yY
A. They still had divorce hut I didn't know it.
Q. As a matter of fact after tlw divorce wns entered, Joe
spent one night there at your homc, dicln 't he Y

Joe Leigh v. Commonwealth of Virginia.

83

Ellen Miller•

.· A. Yes, that was before I thought it was final. I thought
it was dropped. It had gone through but I didn't know it.
Q. It was a divorce from bed and board and they could
make up and go back together?
A. It said she was free from him from bed and board.
Q. He did come back there and stay one night?
A. Yes, he stayed one night.
page 165 } Q. And he had been back Oil other occasions,
hadn't bet
A. No; the only time 1 remember him being back was on
Thursday evening before this trouble came up on Saturday.
He killed my husband on Saturday.
Q. That was just two days hPfore this trouble occurred T
A. Yes.
Q. Do :rou remember him being there the week before-the
week before thaU
A. I don't remember him being up there. I remember him
staying all night on Friday night but I don't know whether
it was the week lJofore or not.
Q. It was two weeks before, wmm 't it t
A. I don't remember.
Q. He and your daughter, Lorene, has Rpent several nights
nt your sister's, Mrs. Roy Hall's, hadn't tl1ey?
A. I don't know. She took tl1e baby to Bonnie's I know.
Q. "7110 is Bonnie 7
A. That is mv sistc,r.
Q. Mrs. Roy Hall f
A. Yes, sir.
Q. And she would stay up there and ,Toe would stay up
there with hert
A. I reckon he did. I don't know what tliey done.
Q. Did you know of them Rtaying together in the house
they lived in in St. Charles before they separated f
A. I didn't know about it until this happened
page 166 } and then I heard about her staying one night with
him.
Q. During all this time and during all this association there
was no lrnrd ft'elings nt all l1etween. you t
A. Not as I know of.
Q. When Joe came to your home tlle first time that day,
you never thought anything about it, clid you 7
A. He acted like he was mad and when Lorenc came out on
the porch I asked her what was the matter with Joe.
Q. ·when be came on the porch he said, "It looks like you
arc having a bean stringing?"
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A. That is what he said but when lie left I thougl1t he was
mad. His face was red.
Q. You didn't think he ,vas mncl when lie come, did you t
A. No,, but when he left I t.honght ht! was mad.
Q. He- went in tite l1ouse and played with hi;, baby?
A. Yes; and when he came out on the porch he pushed the
door back against the banisters and went on down and he
didn't say any_thing to anybody when he left.
Q. \Vhen Joe came out on the porch when he started to
leave, I will ask you if yon do not remember be told you and
Lorene tlmt he gave Larry his bottle and he went to sleep
like tlm t, as quick as I ever saw 7
A. I don't remember it.
Q. You do not deny he ~micl that, do yonf
A. I will not say he did or dicl not.
Q. He went on and got in bis car ancl left'!
A. Yes, sir.
page 167 } Q. Lorenc had been in tlie house with him while
you were on the porch t
A. Yes.
Q. And you don 1t know what was said in there, do you 7
.A. No, sir; I don 1t.
Q. Later on he came back the second time f
A. Yes, sir.
{~. rrliat is a four room honsef
.A. Ycs, there was four rooms in it.
Q. And the rooms arc just about square, aren't they'l
A. To the best of my knowledge they are. I don't know for
sure.
Q. There is a door from each room through the partition
going into tlrn other room'!
A. There are four inside doora.
CJ. There is no hallway at all in the house 'l
.A. No,. sir.
Q. And .Toe came in that door on the left when he came up
on the porch, that is the door going into the living room1
1\. Yes, sir; on the left.
(J. And he went back into wI10re the baby stayed. That is
in the room behind the living room 'l
A. Ycs, tile hack bedroom.
. Q. And the first you knew of' Iiim being there that tim~
was when I1c wa& in there playing with hi& babyY
A. Yes; I heard him talking to it.
page 168 ~ Q. The baby was crying when he got there t
A. I don't remember. I don't know.
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Q. And Joe went in and picked him up and was jostling
bim up a11d down Y
A. He was slmking him nnd throwing him up like that.
Q. He went in the l'Oom and sat down?
A. Y cs, sir.
Q. And Lorene went in and talked to him?
A. Yes; she asked him for the baby twice. She told Mm
she wnnted tl1e baby nnd she went back into the kitchen.
Q. Didn't Lorene an<l Joe kindly hug each other a little

bit1
A. I didn't see n11y hugging going 011.
Q. Didn ,t you see it un<l didn't you object to it f
A. No, sir; be did not hug her in my presence, in the living
room or back bedroom.
Q. And you diun •t get mad about him hugging hed
.A. No; he didn't hug her, not in my presence.
Q. You said he was chasing her with the little glass dog?
A. He got it off the warm morning stove and he said he
was going to kill tho God damn bitch. He went out in the
kitchen.
Q. She was in the front at that time, wusn •t she t
A. She had come around the house on the right side next to
)Ir. Collins'. He come bnck nf tel' he took the dog off the
store and she was standing at the left-hand corner of my house
as ho got out in the front.
1mge 169 ~ Q. Thnt wouldn•t be towai-cl Collins', would it?
A. No; it was toward Copeland's.
Q. Had sl1e gone clenr around the house!
A. She had went tlu·ough the front bedl'oom and out
through the kitchen imd down next to the Collins' house and
front walk an<l to the comer of the house 011 the left side.
Q. That was where she was when he went through the
house?
.A. He went through the house after her and she went
around the house. He came back and said where di<l she go?
When 8he crossed the wnlk he came to the ft·ont door and said,
"'Vherc did she go?,. I said, "She is standing out therett.
Q. He never did hit her, did he!
A. No.
Q. And he ne.vc1• did hit you?
A. No; but he shoved me when I went to the telephone and
knocked the telephone directo1·v out of my hand and I asked
him to leave and he got mad. He was ma<l at her. I got the
telephone directory and when I got it he knocked it out of my
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ltnnd and snid "You aint going to call no God Damn law on

11en I went to the telephone and picked up the reeeivcr he took it away from me and give me a shove and
pushed me back on the couch.
Q. Yon just sat down, didn't you, :Mrs. Miller?
A. No; I fell clown when he pushed me. 1Vhen I come to
mvself I was on the couch.
•
Q. He just pushed you back easy, didn't be,
page 169 } he, Mrs. Miller 1
·
A. He didn't push me back so easy. ,vhen anyho<l)· pushes an:d>ody down as heavy as I am, he would have
to push them pretty hard to push them on the couch. He
shoved me down.
Q. Yon were next to the couch f
A. I was at the telephone table, and it was across the window.
Q. It was not over two feet from the couch, ,vas it7
A. It was not so very far.
Q. After that you started to telephone again 1
A. Yes, sir.
Q. And he told you he was not going to let you telephone
any more, there was no sense in it f
A. I was going to call my sister.
Q. There had be"en nothing <lone?
A. If somebody come to your house and chased your daughter a round and told her he was going to kill her, would you
think nothing bad been done 7
Q. He had set your glass dog down, hacln 't be T
A. Not at that time.
Q. \Vell, he did set it down, clidn 't he Y
A. I don't remember.
Q. There is nothing wrong with the little glass dog, is there?
A. There is nothing wrong with the dog. I wouldn't care
about the clog just so he dicln 't harm anybody.
Q. He didn't lmrm anybody, did he?
A. He harmed me a lot.
page 171 ~ Q. You knew what was going on there and you
clidn 't say anything about it f
A. I had said something about it.
Q. As a matter of fact, you wanted more money that day!
A. No, sir; money was not mentioned at all in my presence.
Q. :Money was not mentioned at all?
A. No, sir.
Q. You didn't understand that he was to come back later
that evening ancl bring you $10.00 and Lorene $10.001
rtlC'".

"

1
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A. No, sir; what did he want to bring me money for Y He
loaned me money and I kept his baby and fed his baby. My
chilcln:m went naked since this happened. It has been paid
hack to him tenfold.
(J. You have kept his baby since this trouble Y
A. Yes, I have kept that baby and I have went hungry myself to buy that baby milk.
Q. You never let Joe have a chance to do anything for it,
did youf
He gave you money to buy milk for the baby, didn't be f
A. No; I bought it out of my own husband's money.
Q. Did you tell Joe you needed iU
A. I didn't ask him. I thought he ought to be man enough
to do it without being told.
(~. He bought milk for it too, didn't l1e I/
A. Yes, he did but he didn't buy all of_ it.
Q. J oc didn't know you were buying milk, did
page 172 } he7
·
A. I guess he knew it. If the baby was out of
milk somebody had to buy it. "\Vhen he didn't buy it, he knew
the baby was out of milk.
Q. You never told him, did you Y
A. I never mvself. I don't know what Lorene did.
Q. Had Joe gone when you called your ·sister!
A. Yes; he took the telephone away from me when I tried
to call her and I called after that.
Q. Had he already pulled out in his car when you called
your sister.
A. Yes.
Q. Ho had already gone?
A. Yes.
(J. When your husband came home he went to get a warrant for him?
A. Yes, sir.
(J. He had threatened to kill Joe some time before that,
hadn't heT
A. Ile never threatened him to me. He always seemed to
like Joe.
Q. You heard him threaten him to Lorene, didn't you f
A. No, sir.
Q. Didn't you hear him tell Lorene he was going to fix him
if he clidn 't stay away from there 'l
A. No, I never heard him tell Lorene that. I certainly did
not.

Supreme Court of Appents of Virginia

88

Ellr.n Miller.

page 173 }

Q. \\rllen John Miller went oven• there that day
when Joe wns nt the house, he told you he was
going to 6x him, didn 1 tt
A. ~o, sir; he dicl not.
Q. And l1e opened his knife 1
A. No, sir; he did not. I don•t know thnt he bad n knife.
<i. You .d':)n:t la\ow where he got the knife!
A. No; sh-~no." :y don't know anything about it.
Q. Is th.at your husband's knife?
.A. I don't know. I don't know if ho hnd n knife.
CJ. You don't know whcl'c he got that kuifo to cut Joe's
head ofO
A. I don't know where he got it.
Q. Did John )liller cal'l'y a knife at all t
A. The last knife I know nnythi11g about him carrying was a
white handle knife 1
Q. How long before thnt wns it that you snw Jolin with a
white handle knife?
A. I don't know.
Q. \Vus it a year or two years before Y
A. Yes, I guess it was.
Q. A year or two years before this he bad n white handle
knife7
A. Yes.
Q. .And yon don't know where ht! got that knife f
A. I don't know but some of the rest ot them
pago 174 } do.
Q. You were living with him 1
A. Sure I was but I was not messing around in his pockets
all the time.
(J. You knew what he carrie<l in his pockets, didn't you f
A. No; I didn't know whl\t he carl'ied in his pockets.. Ile
coul<l have carried a lot of things that I didn't kuow anything
about.
You may stand aside.

\Vitncss stood asicle.
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another witness called by and on behalf of the plaintiff, after
being first <luly sworn, testified as follows:
DIRECT EXAMINATION.
Bv l\fr. ·wmiams:
·Q. Face the front and talk out loud. Is your name Doris
:Milled
.A. Yes, sir.
Q. How old are you, Doris 7
A. I am 15 years old.
page 175 ~ Q. You are the daughter of John Miller7
A. Yes, sir.
Q. ,vere you at home the day your father was killed?
A. I was at home half of the day.
Q. ,vhen clicl you first come home t
A. I was there the third time lie come until we all left
the house.
Q. Had you been there that morning?
A. Yes, sir.
Q. All morning?
A. Yes, sir.
(J. Were you up when your father left that morning7
A. No, sir; but I was awake.
Q. You were awake and you knew that he left home that
morning?
A. Yes, sir.
Q. A bout what time did he leave?
A. \Vell, I don't know exactly, about 8 :00 o'clock, I guess.
Q. \Vhat did yon do that morning?
A. I don't know what I did that morning but I know what
I clicl that afternoon.
CJ. Did yon stay there at tbe house that morning?
A. Yes, sir.
Q. Did you leave some time in the afternoon?
A. Yes, sir.
Q. ,vhen did you foave 7
page 176 ~ A. "\Yell, the second time when he come up
there.
Q. The second time who came up there f
A. .Toe Leigh.
Q. ,verc you at home the first time he came up there?
A. Yes, sir; I was.
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Q. About what time was that if you know?
A. No; I don't know. It was about 1 :30 or 2 :00, I guess.
Q. Had you eaten your lunch when he came up there the
first time?
A. Yes, sir.
Q. ,vas it after that?
A. Yes.
Q. About how long if you know?
A. I don't know.
Q. W11ere were yon when he cmne to the house the first
time?
A. I was in the kitchen.
Q. ,vhere was your mother?
A. She was on the front porch.
Q. ,vimt were you doing in the kitchen?
A. I was mopping the kitchen.
Q. Where was Lorene?
A. She was on the front porch.
Q. ""hat was your mother ancl Lorenc doing on the front
porch]
page 177 ~ A. Breaking np green beans.
Q. "\Vhen was the fil'st time you knew Joe Leigh
was there?
A. I heard him talkinp: to t11c bnhy. I was out in the kitchen
arnl he was talking to the baby in the back bedroom.
Q. There are two rooms on that hack side of the l1ouse
one is the back bedroom ancl what is the otlier one where you
were?
A. I was in the kitchen.
Q. Diel you know whnt he was saying?
A. No, sir; he was talking to the baby and when I went
in there he spoke.
Q. What did you sny to him?
A. I said, "Hello, Joe". He said, "Hello." I said,
""Where you going·?" nnd he Raid, "I come to see the baby."
Q. "rherc did yon go then?
A. I set in there with mv RiRtcr. Lorene.
Q. Did Lorene come in whel'e tlte baby was f
A. Yci;., sir. Sh<' asked him what lie had been drinking and
he said Cream of Ifontucky.
·
Q. Diel he appear to you to he drinking at that timer
A. Yes, sir; he did.
Q. You say you thought he was drinking?
A. YeR; I could tell he was drinking because we had seen
him before.

Joe Leigh v. Commonwealth of Virginia.

91

Doris Miller.
Q. You had seen him before 7
A. Yes, sir.
Q. How old were you at that time, Doris t
page 178} A. 14.
Q. You were fourteen then 1
A. Yes, sir.
Q. ·what else did he and Lorene talk abouU
A. I didn't hear them say anything else because I went
back in the kitchen and .Junior come in there and he was fixing to shave nnd go to town and I said, ''Junior! don't get
any water on the floor, I have just got thro.ugh mopping" and
he said1 "I am not going to I will go on Uie back porch?
Q. Did he shave there?
A. Yes, he shaved in the kitcl1en.
Q. ·what did he do then Y
A. He shaved and went in the back bedroom and put on
his clothes.
Q. Did you hear him and Joe talking?
A. No, sir.
Q. Could you hear while you were in the kitchen what was
going on in the back bedroom and other rooms?
A. No 1 sir.
Q. "While you were back in the kitchen and while your
brother was in there, where was Lorene?
A. I believe she was in there ,vhore lie was with the baby.
Q. Did you1· mother stay out on the porch during that
time?
A. Yes, sir.
page 179 } Q. ,vhen was the next time you saw Joe1 Did
you see him any more before he left f
A. No, sir.
Q. Did you know when he left?
A. No, sir, I didn't.
Q. Were you still in the kitchen at t}1(.) time he left7
A. I was on the back porch.
Q. You had gone bnck on the back porch f
A. Yes, sir.
Q. What happ(.)n(.)d between the time Joe left the first time
and when he came back the ~P.cond time T
A. We ate supper and after we got throu~h with supper
mnmma was stacking the dishes and I carried about four
buckets of batl1 water. I was nronnd on the side of the house
next to Copeland's and was at the corner of the living room
and I saw Joe coming across the rnilroad.
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Q. Had you eaten your i:;uppcr then?
A. Yes, sir.
Q. ,vas that your usual time, about the middle of the afternoon?
A. Yes, sir.
Q. 'What day of the week was that?
A. Saturday~
Q. Did you eat a little early on that clay 1
A. No, sir.
Q. \Y as it. about your usual timef
page 180. ~ _A. Yes, sir.
· Q. Was anybody witl1 l1im when you saw him
coming across the railroad t
A. No, sir.
Q. Now go ahead, Dori!-l, and tell the Court and jury what
happened next. ·what did yon doY
A. I took the buckets and started to the kitchen and I told
my mother he was coming ncross tile rnilroad. She told
Lorene to stay out. He come back and was playing wit11 thebaby. He asked my mother where Lorenc was and she said
she did not know; that she stepped out. He was playing with
the baby and he tried to pick the baby up two or three times
but he was drinking and the last time he tried he got him up
and took l1im in the living room and wns throwing the baby
up. I thought he would hnrt him but I didn't say anything.
About the time Lorenc come in and said, ",Toe let me have
the baby. I want to clcnn him up." He said, "Take him".
She took him and went out of the lidng room through the
back bedroom and into the kitchen and she had the water in
the wnsh pan to bathe him. ,Toe come through and I followed
him and he cursed my si!,:ter and tol<l her he was going to kill
her. He said, "You God Damn hitd1, I'm going to kill you."
She said,. "You go back and sit clown." He ponrecl the water
out on the table and aIJ over the floor. She ran out of the
Idtchen and he followed her from the kitchen into the living
room and she got out, I reckon, through the front door. He
asked mother where she went and Rhe cli<l not tell him. l\fother
asked him to leave and he said he would not do
page 181 ~ it. He picked up t11e wl1ite dog off tile stove ancl
said, "where is ~hef I'm goin~ to kill the God
damn bitch." I said, "Ko, .Toe, yon will kill her and the
baby both." He said, ''I don't give a God Damn." He went
out of the kitcl1en into the.living 1·onm and mother-said "Joe,
· I will ask you again to leave and if you clon 't I will call the
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law". She started to cal! Charley Redman and be took the
receiver out of her hand and snid, "You are not going to
call no Goel damn law on me." She started to call again and
sho said to him-I reckon she started to call her sister and
she dialed 44 and he knocked the telephone directory out of
her hand and the receh·er too and he give her a sl1ove and
shoved linr back on the couch. I asked llim to leave her alone.
I said, "Don't you know she will have a heart attack1" He
said, "I don't gh'e a God damn.'' I went over to the couch
where my mother was and he was still standing there. I went
through the bedroom and into the kit<•hen and ~Irs. Collins
said, "Come on out here." ,vhen we got out there irrs.
Collins said to my mother call the lnw on him and mother
said I tried but I could not get him. Mrs. Collins said, '' Herc
is the directory hunt Redman 's nnmher and call him." She
tried but nobody answered the telephone.
She give me $1.00 and snid, "Go after your daddy.'' J will
go to tbe house, I probably left the rec>eiver off the hook.
Orb Helton and his wife were sitting on their porcli. I went
down the steps and was on the walk ar,d I said, "\Yill you
take me to Roy Hall's 1" and he said, "Y<'s, What's the matted" I didn't answer. J wa~ too scared. He took me np
there and so I went over ther~ nnd dadd~· was in the livin~
room and I told him what bad happened and I
page 182 ~ got him by the arm and I said, "Let's go homo
Joe come up there and run Lorene off and snid
he was going to kill her and he shoved mother." He said,
"Let's go." "\Ve went out of Mt·s. Hall's living room and he
said, "Bonnie, what is Redman 's telephone numbed" She
said, "I don't know hut I will hunt it." ·we didn't wait for
her to hunt the number. " 7e went out of the kitchen on the
back porch and started clown the rard to the car and irrs.
Evans and l\Irs. Cricllin ttske,l what was the matter. They
said what is the mntter and he said, "Joe Leigh come down
and shoved my wife and run my drmgl1ter off from home. I
will be goin~ to the house. ''
c w<'nt on down to the cnr and .Jcrrv went with us. ,Jcrrv
set in the front seat with the d1·iver and I sat with dndc1):,
\Vhen we got to the house Helton stopped and we got out and
went in the liouse and daddy snid, "ElJen, what is the matter 1'' Mother told him .Toe had ~ho\·ed her and run mv sister off from home ancl snid he would kill her.
·
He said what I think is the best thing to do is to get the
law. He called Jonesville and talked to l\Ir. Bays and he

,v
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itskod ~Ir. Bays what he should do. He told hiiµ to get a warrant. Daddy said he wus going to town to sw<mr out a wa1·:ra.u~ for Joe Leigh and ,Terry said, "I'm going with you,
John," Daddy sa icl, "Well." They were gone a Httle while
und came back. He got the warrant. He sai4, '! Ellen, read
it." About tlmt time we seen him come back the third time.
Before he got to the l1onse I said, ''Daddy, let's go to· Mr.
Collins' " and he said ",vha t for?" I got hold of him and
· he went with us. Ile said, ! '1\[r. Collins, I did not
page 183 r want to ~ome out h!3re but they kept begghig me.
Mr. Cpllins said, "1Vhy do11 't you go bacl~ out
there. Any man has a right to protec:t his 11QlllO. \.Vhy don't
you go out there and tnlk to him f '' D~ddy ~aid, "I will go
over there and ask him in n kind way what he means by doing
the wny he did." Dacldy left and said, "l will be back in a
few minutes." He said, '' nClris, go tell your mother I will
go talk to him ancl he rig·ht hack.,, and I aaid '' elL" I
i~sked him if I could go with him Jtnd he said, "No, there is no
use of it." I went back and tolu mother and in a few min1Jtos I .heard the. slloot:ing. and my baby 13ist~r ~ommeJ!ced
screammg ~nd saul "He Inllcd my dadqy" aud wher1 I got
ther<.' da~dy was laying on his stomach with his hand on the
couch.

,v

CROSS EX.A1'fl~ A. TION.
Bv Mr. Robinette:
·Q. ,vho dicl you tulk to at1out this matt~r, Doris?
A. Noboqy hut my mothor.
Q. Nohoqy but your mothed
A. No &ir.
Q. Dien
1 't you ever talk to a living soul about this ease
except yo~r mother f
A. No, sir; I never.
Q. You haven't talked to any of these attorneys ~ bout this
easer

A. No, sir; I l1avo not.
Q. Did your mothµr tel} yon wh~t to say in tllis ~µs~?
A. No, sir.
Q. Didn't ~he tell you wl1at to say 1
p:Jge ] 84 ~ A. Sl10 told me to try my best to tell just what
lmppeuecl.
Q. She told you what. happenerl, didn't sl1~1
A. No; she told me-I was there. I know what happened.

.JQe Lejgh
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Q. Isn't it true t]mt she told you wl~µt h&pp!;!nep &nd y9u
and she compare4 110te!:J f

A~ ~o, sir.
Q. I believe you said nobody wou]d tell J Qe wh~r~ yqur
sister wasl
A. Tl1at"s rigl1t.
Q. You are sure of tbntf
A. Yes· I'm sure qf it.
Q. Doµ\ yon know
a iµ~ttcr 9f ~et yotlr mother told
Joe tlnit Lor!H1C was st~J1rljng right 9-qt ther~t

as·

A.

I

don't know whether she did

01:

not.

Q. I want to ask you agaiidf yonr mother !licl not tel1 Joe
your sister was standing at the corn~r of th~ bouse in plain
view of everybody?
A. No answer.
(J. Didn't your mother tell J oc Leigh tlH1t y~mr ~ist~r,
Lorene, was standing ther~ ~t the corner of the houf.!e in plain
view?
,
A. If she did, I dicln 't hpl).f it.
Q. You were out there with your mother, were you n9tf
A. I w~s i!1 the Jivi~g roolil!
Q. You do 'lmow tbpt Joe qiq nQt llµrt your sisterl
A. I know that.
Q. He qid~ 't try tp hurt ber, did h~ f
page 185 } A. He said he wns gQing to kill her!
Q. \Vhµ,t. w~s he gping to hurt her with t
A. He picked up tlmt httle dog off of tlie warm mprning.
Q. Don't ypu know yo~Jr si~tpr was in ~4~ yarp when he

~tt,

'

A. "\Vhen who left?
Q. "\Vhen Joo left?
A. I don't know wl1ere she wn~.
Q. Do11't you know Joe ~n~ your si$tcr Lorene made ar1·angements for him to come hack tl)at evening and they were
going out that 11igl1t t
A. No; I don't know anything about that.
Q. Did you sec your sister i;itting on th~ arm of .Toc 's

chair?
A. "\'\"bent
Q. When she wns in the room with him,
A. She wasn't in a chair; sl1e was sitting on the bed.
·
·
Q. Where was ,Joe sittingt
A. Re was sitting on the becl too.
Q. Were they sitting clos~ ~~getberY
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A. No; they wasn't.
Q. How close together were tl1ey sitting 1
A. He was on the upper side of the bed and she was on
the lower side.
Q. Yon heard your sister ask him to sit 011 the bed 7
A. No; I never heard that.
Q. Could you have heard it 7
page 186 ~ A. I dou 't know. I wai:: in the kitchen.
Q.· They were sitting 011 the bed friendly 'l
A. I don't know whether tltey were friendly or mad.
Q. 'Where was the baby at that time?
A. It was in it's bed.
Q. The baby's bed was rig·ht by the other bed 1
A. Yes.
Q. And everything was love]y bctwe(•n them, wmm 't it'!
A. I don tt know.
Q. :No effort was made there to kill anybody·?
A. No, sir; not tl1e first time.
Q. No effort was made to hurt anybodyf
A. No, sir.
Q. I believe you asked Joe wI1at 11c was drinkingf
A. I never asked him what he was ,!rinking. 1t was my
sister that asked him.
Q. What did l1e say he was drinking r
A. Cream of Kentucky.
Q. Did Lorene ask him if he wanted a drink f
A. No, she didn't.
Q. You have seen Cream cf Kentncl.:y tller~ beforl?, ha yen 't
you?
A. No; I have not.
Q. Where were you wlwn ,Toe came up tllerc the first time!
A. I was in the kitchen.
Q. Your brother, Junior J.filll'r, wns in the kitrhen also!
A. Yes, sir.
page 187 ~
Q. Do you think he could have seen you if you
were in the kitcllen f
A. " 1hy, yes he was in thP.re.
Q. ,v1rnt was he doing in the kitchen 1
A. He was shaving.
Q. W'hat kine"!. of razor WM J1c nEtingf
A. I don't Jmow. I don 'f know one from anothe1·.
Q. ·was it what is called n safety razor or did it have a
long blade?
A. I don't know wlmt kind it was.
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Q. You don't know why it was your brother did not sec
you in the kitchen if you were there?
A. I don't know what you menu f
Q. If your brother was in the kitchen, do you know why
it was he did not sec you and you could see him r
A. The door was open.
Q. ·when you were in the kitchen the kitchen door was open
into the bedroom, was it!
A. Yes, sir.
Q. You could have heard what was going on in there,
couldn't vou 1
A. Yes, sir.
Q. Did your brother tn lk 1o Joe?
A. Yes, but I don't know what he said to him.
Q. What was he ~aying?
page 188 ~
A. I don't know I told you. I couldn't hear
whnt they snicl.
Q. And at that time there was no trouble between anybody,
was there?
A. No, sir.
Q. Did you hear your sister say anything about any milk
for the baby, or money to buy milk for the baby!
A. No, sir.
Q. Joe Jmd been letting you have money, hacln 't he?
.A.. No, sir; he hacln 't.
Q. Did he ever let you have nny money?
A. Not as I know of. Not us I remember.
Q. You can't remember it7
.A. No, sir.
Q. Of course, if he had let you have nny money you could
remember it 1
At no time Joe Leigh nevc1· let you have any moneyY
A. No, sir.
Q. Of course, if ,Toe had let you havo any money you would
remember it, wouldn't )'OU!
A. I guess I would rcmC'mhcr it. He might have give me
some money for my lunch, hut I don't remember it.
Q. You arc just as sure of that as anything else you have
stated here 1
l!.. Yes, sir.
Q. You could not be mistnk11n about thatt
A. If he lms, I cnn 't remember it.
page 189 } Q. Don't you remember to have gotten $15.00
from Joe Leigh hvice?
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A. No, sir; I don't.
Q. And $10.00 oncef
A. No, sir; I didn't.
Q. And $5.00 once 1
A. N"o, sir.
Q. Of course, that is pretty good money for anybody's
lunch, isn't it f
A. I guess it is.
Q. Ne,·er at any time clicl ~·ou get any money from Joe
Leigh, is that what you tell this jury?
A. I never did.
Q. You never clid f
A. No, sir; I never did.
Q. Did Joe ever come to your house after he and his wife
were sepl.).rated and divorced?
A. If he did, I was not there.
Q. You never saw .J oc at your house, Doris, from the time
he was divorced from your sister until the time of this killing?
A. No, sir; I never clicl.
Q. You never did f
A. No, sir.
Q. And, of course, you were at the house all the timcq
A. I was there tlrn clav he come.
page 190 ~ Q. You were at the house all that week, were
you, Dorisf
A. I don't remember.
Q. There was no school going on in ,July, was there?
A. No, sir.
Q. And none in tlie latter part of ,June?
A. No, sir.
Q. Did you always stay at home at nighU
A. Yes, sir.
Q. You never stayed away from home any during the
months of June and July1
A. I did some in June.
Q. But you did not in July?
A. No, sir.
Q. Joe never came to your home uft~r this divorce, I believe vou sav 7
A. if he did, I never seen him.
Q. Don't you remember that he spent a night there about a
week before this killing?
A. If he did, I never seen him.
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Q. And don't you know that he and your sister occupied
the same bed!
A. What did you say!
.
·
Q. Don't you know J oc Leigh and your sister Lorene after
this divorce was granted spent the night at your home ·and
occupied the same bed and had breakfast at your home the
next morningY
·
A. If he did I never seen him. If he was there
page 191 ~ I don't know it.
Q. You haven't spent any nights away from
home in a long time, have you 1
A. No, sir.
Q. Had you spent a night away from home for six months
before ,July 9, 19407
A. No, sir.
Q. If Joe Leigh had spent tl1c night there the latter part
of .Tune or the first of July, you would have seen him, wouldn't
you?
A. Yes., sir; I would.
Q. And he never spent a single night there after this di-.
vorce, did he?
A. If he did, I don't know it.
Q. I believe you say you never at any time after this divorce saw Joe Leigh at your home?
A. That's wlmt I said.
Q. And that is what you still tell this juryY
A. Absolutely.
Q. Didn't your mother and sister Lorene do Joe's washing
for him?
A. No; tliey never did.
.
Q. Did your mother ever at any time do Joe's laundry for
him!
A. No, sir; she never.
Q. Did sl1e ever do his laundry before or after
page 192 } the divorce?
A. No, sir, she never.
Q. And you are sure of that!
A. Yes; I'm sure of that.
Q. I want to ask you further if it is not true that your
mother did Joe's laundry and be paid her for iU.
A. Why, no, she lias enough to do at home without washing for Joe.
Q. And she never did 1
A. Why, no, she never.
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Q. And don't yon know as n mntter of fact that after this
divorce your sister Lorene, his wife, dicl his laundry Y
A. She never did do it as I know of.
Q. Do you know anything nhout ,Joe and your !Sister, Lorene, after the divorce from bed and board, staying over
night at your uncle Roy Hall's1
A. I don't remember nnything nbont it.
Q. YOU never heard Of if!
A. ~o, I never.
Q. Did you hear after this clivt)rcc from bed and board
and a short while before this killing took plnC'e of them riding around together t
11.• No, sir.
Q. You never }l('ard that?
A. No, sir.
Q. And yon never ~aw th<m1 together!
page 193 ~ A. No, sir; I never did.
Q. Doris, I want to ask you, by way of refreshing your memory, if it is not true that nft(Jr this divorce you
went to Joe Leigh's place and got his laundry and brought it
to your home aucl your sister and mother laundered it for
him'/
A. No, sir.
Q. Arc you sure of tlm t '!
A. Yes; I'm sure.
Q. About what time was it your brother, Junior, came to
your home that day f
A. I don't know, I guess it wns nbont 1 :30.
Q. What was his condition f
A. I don't know what. his condition wns.
Q. Was he drinkingf
A. I never smcll<>d nothing on his hr<'nth.
Q. You saw no evidence that lw waR clrinking Y
A. No, sir; I didn't.
Q. And you were close to him¥
A. Yes.
Q. ,vhat did he say to you wl1en he wnA in the kitchen with
you!
A. He asked if I wns mopping the kitchen and I told him
yes.
Q.
ere you prei:;cnt at tI1ese tc>!cphona calls!
A. ,vhat telephone en Us?
Q. You tn]kccl nhont yonr motller plncing te]epage 194 ~ phone calli, or trying f(I. Were you with h1.1r all
tlie time she was trying to make these calls!

,v
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A. Yes, sir; I was.
Q. What time was it you we~1t up to Roy Hall's?
A. I don't know what time it was.
Q. On the second trip w~mp you tqld about ~eeing Joe
Leigh coming across the ntilroa~ track, lie did notlling l}t that
time, cl id he f
·
'
A. \Vhat do y9u µiean 1
Q. Y !)U clidn 't ~ee pini doing anything or tryin&" t9 hurt
an):bQcly, qid you 1
··
A. No~ sir.·
Q. Qr the third tjl)le f
A. \Ve were not even there the third time.
Q. You <lid tell your f{lther what yoµ hav~ told this jqry
about what oc{!urrqc1 at your horpc ,vhen you went llP after
him f
'
A. Ycs, sir; I told llim.
Q. And yet Joe told you at the Co.Bins ]1ome that }le was
going ov~r ther~ anq ask Joe in u kind way about this thh1gY
A. He sure did.
·
Q. He dirln't seew to be a hit clisturbccl?
.A. No, sir.
Q. A ncl after ~·ou told J1im clming the rest of the aft~rnpon
he clicl not seem to b~ tnad ~t l}ll 7
A. ~Q1 sir.
Q. He was in a good humor from th~ time yon
page Hl5 ~ went to Hoy Hnll 's until he left tlrn Collins' home
going over there to tnlk to J 9e in a kind way f
A. Yes, sir; he w·as in a good humor.
Q. Sti)] in a good lmmor when he started pver hPtn.~?
A. Yes, sir.
Q. You had told php all nhg11t llwse matters yet he was
still in a gpod hlunor 1
A. Yes~ sir.

(J. When yon got to Roy HnJl's what was going on up
there 1
A. They were listening to the radio.
Q.
ere they playing poker?
.A. I ne,·er seen them playing· poker.
Q. Who else was there'!
A. ?i[y father, :Mrs. Hall, and ,Jerry Hall, Jake Chestnut
and 1\£ rs .•Jake Chestnut.
Q. You didn't see any of that poke11 game going on Y
A. No, sir ; T didn't.
Q. If it had been going on you could lmvl.'l seen it Y
A. Yes.

,v
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Clycle Copeland.
Q.
A.
Q.
A.
Q.
A.

You saw no cards at allf
No, sir; I never seen none.
Or anything of tho kincl 1
No, sir.
'What became of .Jerry Hall r
" 7hen I went after mv fathed
Q. Yes.
•
A. He was there and he come home with dad<ly.
page 196 ~ Q. ,vimt was Jerry doing when you got there?
A. He come out of the bedroom into the kitchen
about the time mv dacldv nskcd what Oharlev Redman 's telenow and J en·y
phone number was. Dncldy said he would
said, '' I will go with you.''
Q. 'Where did you la:-:t sne ,T crry?
A. " 7hen we got to the house him and daddy went down
town.
Q. How did they go 1
A. Thev went dowu the railroad.
Q. Ho,; far is it from your house to St. Charles?
A. I don't know.
Q. ,vhen you saw .Joe Leig11 coming the third time, you
never saw him doing a thing, did you?
A. No, sir.
Q. And you never saw him hlffe anything?
A. No; when I saw him coming across the railroad I never
seen him have anything.

go

'Witness stood aside.
page 197

~

,vhereupon,

CLYDE COPELAND,
another witness of lawful age, after being first dulv sworn,
testified as follows:
·
·
DIRECT EXAMINATION.

By :Mr. Cridlin:
·c~. Have you been sworni
A. No, sir.
('Witness was sworn by the Court.)
Q. You are Clyde Copeland!

A. Yes.
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Clyde Copelatid.
Where do you live, l\Ir. Copeland!
St. Charles.
What business OJ: profession are you in!
Funeral business.
Q. Did you on July 9, 1949, learn of the death of John
l\Iiller7
A. I did.
Q. Did you pick up his body at any place7
A. Yes.
Q. \\There did you pick up the body!
A. It was in my ambulance at a point called Cold Spring.
One ambulance had slid out of the road and I went up there
and got him out of the ditch.
Q. Did you bring the body to the Cold Spring?
A. No; another fellow brought it to the Cold Spring and I
picked up the body and put it on another stretcher
page 198} in another ambulance and went to Pennington.
Q. 'Where did you go in Pennington 1
A. I went to the hospital.
Q. Did you leave the body there 7
A. No.
Q. How long did you stay there!
A. I guess five or ten minutes.
.
Q. Was ,John Miller dead at that time t
A. He was.
Q. ·where did you take him after that Y
A. Took him to the Funeral Home in Pennington Gap.
Q. Did you examine his body at that time?
A. No; I called Dr. Ely, the Coroner, before I examined
him.
Q. \Vere you present when Dr. Ely examined him?
A. I was.
Q. What was the condition of his body with reference to
wounds?
A. One bullet entered the body just below the first rib, on
the left side and apparently ranged up under or through the
back of the heart and came out over the right clavical bone.
Another bullet entered the left side about two inches above
t.he crest of the hip. The apparent exit was on the right side
about 31/2 inches above the crest of the right hip.
Another bullet entered about two ribs from the
page 199 } bottom on the left side about five inches above
the crest of the hip and slightly to the back. Apparently there was no exit to it.
Q.
A.
Q.
A.

lC4
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Q. Did you find any other, wounds en his body f
A. There was approximately a ~wo inch lace1iatton o.ve:r his
left c.•ye, and two small lace11ations on .his !eft eheek.
Q. That wound 011 his face, was that a cmt Y
A. Yes.
Q. How long did you say that was f
A. It was approximately two ipchcs~
Q. Ou what par.t of his face was thaU
A. It was above his left eye.
Q. When you got to the cold spring where was the body
of John Miller rif that time f
. .A. it was in mv ambulance.
Q. Did you get.it out of the ambul~nc~Y
A. I did.
Q. H~d Hie ambulance wrecke~ Y
A. It had skidded back off the road.

Q. ·was there any broken glass a~out

tn~ 81!!bulance!

A. No; except a headlight I believe jt wqs.

CROSS EXAMINATION.
Bv l\[r. Greear:
•Q. The body of J olm :Miller haq be~~ thrown 9ff the
stretchers, hadn't itJ
A. It: had slid off the mattress.
Q. It was kindly rolled up near on~ corner, wai,n •t jt !
A. No; it was not.
page 200 ~
Q. When the ambulance hit t~e tree that threw
the body from the str13tche1! and it hit the pane~
between the stretchers and the side of tho ambulance 7
A. No.
,
Q. Is it all open betwcenA. The11e 1s a ·par-tition between the cab and the pa~k.
Q. ':Pho ambulance did 11it a free?
·
A. ¥ea; a small tr-ee th~r~:
Q. lt was going thirty miles an hour or a little 1Jettcr w:Jien
it hap11one<l, wasn't iU
A. ·when it happened eiint Hugl1os 1md the boy that wa;s
driving said they were making 20 to 80 mile~. ·
Q. 1\:rhen an a·utomobile like that hits something whatever
is in it is thrown toward the ftont. Isn't that correct I
· I. 'i-.fo answer.
··
·· · · ·
Q, Jf you are riding in a car and the car hits ~onwthinp;
you would hit the windshield, woulcln 't you 1
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A. I suppose so, but they were not speeding; they said
they were making 20 or 30 miles.
Q. \Vhen the ambulance went over the bank, the body was
]ying crumpled up in the corned
A. No, sir; it was not there.
Q. Other people testified about it and said it was rolled
up in the corner.
A. It was lying to the side. There is no corner to it. It
was lying there slid off the mattress.
page 201 } Q. You don't know how many cuts and
scratches lrn got in the wreck, <lid you 1
A. I would say· he did not get any.
Q. You say he had a laceration over his eye7
A. Yes.
Q. Dr. Ely examined him pretty thorougbly7
A. I would say he did.
Q. He said he had some scratches on his face.
RE-DIRECT EXAMINATION.
By l\fr. Cridlin:
Q. Did you prepare the body for burial?
A. I did.
Q. Did you do any plastic surgery on bis face 7
A. I just stitched the place over his left eye.
\Vitness excused.
W"hereupon,
MARTHA THORPE,
anotlrnr witness called by and on behalf of the plaintiff, after
heing first duly sworn, testified as follows:

DIRECT EXAMINATION.
pnge 202
A.
Q.
A.
Q.

A.
. Q.

~

By l\Ir. Cridlin:
Q. Is your name Martha Thorpe 7
Yes, sir.
\Vhere clo you live 1
St. Charles.
Do you know Joe Leigh 1
Yes, sir.
Do you know Maude Leigh 7
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A. Yes, sir.
Q. Do you remember hearing of the killing of John Miller
in St. Charles?
A. I heard of it.
Q. Do you remember when it was?
A. It was between 6 :30 and 7 :00 o'clock.
Q. About how long ago was iU
A. It has been eleven months and eleven days.
Q. ·was it in 1949 Y
A. Yes.
Q. Do you remember the day of the month T
A. It was about the 9th.
Q. The 9th of what'l
A. 'I1lic 9th of July.
Q. Of last year j
A. Yes.
Q. Did you see Joe Leigh on that day7
A. Yes, sir.
page 203 ~ Q. Did you see Maude Leigh 7
A. Yes, sir.
Q. Where did you see them?
A. I saw them in City Cafe.
Q. Is that in St. Charles?
A. Yes, sir.
Q. About what time on that day did you see them in the
Citv Cufc7
A. It was about 5 :30 when I saw them.
Q. Where were :mu at the time you saw them 7
A. I was in City Cafe having supper.
Q. You were eating supper at the time?
A. Yes, sir.
Q. ,v1iere were you sitting in the restaurant Y
A. Right in front of the door.
Q. In a booth or at a table?
A. In a booth.
Q. You say Joe Leigh came in the restaurant?
A. Yes, sir.
Q. How long had you been in there when he came in 1
A. A bout five minutes.
Q. ,vas anybody with you?
A. No, sir.
Q. Diel i\faude Leig11 come in the restaurant?
A. Yes, sir.
Q. ,v11at did they do when they came in the restauranU
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A. They ordered two quarts of beer, going out.
Q. vVho ordered it 1
A. Joe.
Q. Do you know who he ordered it from 7
.A. I didn't look nround to see but I know he got the beer.
Q. He did get the beer!
A. Yes, sir. I saw it going out.
Q. Did he carry it out or did Maude carry it out:
A. He carried it out.
Q. \Vhat was his condition Y
A. I couldn't swear be was drunk but I could swear he
wns drinking.
Q. ,vhat about Maude?
A. I tl1ink she was too.
Q. Did you hear Joe Leigh make any remark on that occasion!
A. I heard him sny he was going up and get his baby.
Q. Did he say where he was going1
A. He said l1e was going up to :Miller's and get his baby.
Q. Who did he make that remark tof
A. He said it to his wife.
Q. Do you mean :J\itaude Leigh 7
A. Yes, sir.
Q. After they left the restaurant, did you see where they
went?
A. No, sir; I did not get up to see which way they went.
Q. Did you notice from what direction they camef
A. No; I never noticed.
page 205 ~ Q. About how long was it after that until you
heard ,Jolm Miller was killed 7
A. It was between 6 :30 and 7 :00 when I heard he will killed.
I won't sav.
Q. ,vber·e were you at the time you heard it?
A. I was still at the restaurant. It was raining and I
clidn 't leaYe the restaurant.

pngo 204 ~

CROSS EXAMINATION.
Bv :Mr. Robinette:
·Q. )Vhere do you livef
A. St. Charles.
Q. ,vhere were you raised 7
A. At Stonega. I have not been in St. Charles long.
Q. How long have you been in St. Charles?
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About three years. I come there about three years ago.
.Are you married or singlet
Single.
·what do you dof
A. I work at a rooming house.
Q. ,vhat do you do at the rooming housef
A. I make beds, dust and clean up.
Q. .At what rooming house do you work!
A. Lee Reece's.
Q. You knew Joe Leigh 7
A. Yes, sir.
Q. And you knew :Maude Leigh'!
page 206 } A. Yes, sir.
Q. You say that has been how long'!
A. 11 months and 11 days.
Q. ·what <lid you do eleven months and twelve days ago?
A. Do you mean was I working 7
Q. ,vhat were you doing eleven months and twelve days
ago¥
A. How would you expect me to know!
Q. I am not expecting you to know. W11at were you doing
·eleven months and nine days ago '1
A. I was at Reece's l'Ooming house.
Q. What were you doing eleven months and thirty days
ago?
A. I was there I guess. I stayed there all the time.
Q. You were never out of St. Charles Y
A. No, sir.
Q. Was the rooming house business so good that yon coulcl
bit g·et out of St. Charles 1
A. Ycs; and when I got off from work I went home.
Q. You tell this jury in the three years you have lived in
St. Charles you have never left the town of St. Charles t
A. No, sir, I never did.
Q. You never went back to Stonega f
A. No, sir.
Q. Do you have any people in Stonega Y
A. No, sir; I have an aunt in Big Stone Gap.
Q. Do you have nny other kinfolks f
page 207 } A. I have two aunts in Tennessee and an aunt
in Blair Gap.
Q. And during all these three years you have not left the
town of St. C11arles f
A. No, sir; I am not one that runs around.
A.
Q.
A.
Q.
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Q. How was :Maude Leigh dressed on that occasion 1
A. I didn't look around to see Maude Leigh. It was none
of my business what she did.
Q. Did she have on a haU
A. No.
Q. How was Joe dressed Y
A. He had on pants and a shirt, I guess. I didn't look to
see what he had on.
Q. W'hat color was the shirU
A. I don't know. I didn't pay any attention to it.
Q. You remember it was 11 months and eleven days ago and
yon come here and tell this Court and juryA. You'd remember it too if you had been sitting tllere a11d
h<.'arcl it. I just happened to look up and saw them and I
knc,v they were bad to drink anyway and then I heard about
the killing.
Q. Did he have on sl1oes 1
A. I don't think he would go into the City of St. Charles
barefooted.
Q. That is a strange town. Did you ever see a barefooted
person in .St. Charles 1
A. I never did.
Q. Did you ever see a barefooted person in Stonega?
A. I never did.
page 208 ~ Q. You can't tell me how Joe was dressed Y
A. No, sir.
Q. \Vho else was in the restaurant at that time 7
A. The lady that runs the restaurant.
Q. Who elsef
A. I don't remember.
Q. \Vho did you first tell about this 1
A. I didn't tell anybody. There was somebody sitting behind me and they heard the same remark and somebody had
me summoned.
Q. \Vhen were you summoned 1
A. This is the second trip I have been down here.
Q. You thought Joe was intoxicated f
A. I certainly did.
Q. Did you see Leo Hagy in there 7
A. No, sir, I did not.
Q. You have been at Nigger Head Inn haven't you 7
A. No, sir; that's a place I don't go.
·
Q. Have you been to Stone Creek?
A. Yes, sir; I have been there to church.
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Q. You told us you hadn't been out of St. Charles in three
years.
A. I have not been out of St. Charles, not out of the State.
Q. I asked yon if you had been out of St. Charles in the
last three years and you said you had not and now
page 209 ~ you tell me you have been to Stone Creek.
A. You should have explained yourself, too.
. Q. You now have changed your statement and say you have
been in the City of Stone Creek?
A. I have been out of St. Charles and I'm telling the truth.
Q.
ere you ever at Maness?
A. Yes, sir; I have been to Maness.
Q. That is out of the City of St. Charles, isn't it?
A. Yes; I'm out of St. Charles now. I meant out of the
Stnte of Virginia.
·
Q. If you had visited your friends in Big Stone Gap you
would not have been out of the State of Virginia, would you?
A. No; but I have not seen them in three years.
Q. If you had gone to Stone Creek, would you have been
out of the State of Virginia!
A. No; but I would have been out of St. Charles.

,v

,vitncss stood aside.
I mge 210 ~

\VHI~REUPON, the Commonwealth offered
Mrs. Lorene Miller L<'igh as n witness for the
( )ommonwealth.
IN CHAMBERS.
The defendant, by counsel, objects to the offering of testimony of Lo1·ene :Miller Leigh upon the grounds that she was
nt the time of the occu1·cncc and is now the wife of the said
.Joc Leigl1 and the mother of one of his cl1ildren, Larry Leigh.
The Court overruled the objection and permitted the witto testify. To which action of the Court the defendant,
by counsel, duly and properly excepted.

1wss

STIPULATION.
Tt is agreed that the facts with reference to the marital
i,;tat us are as follows:
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Ou April 22, 1922, the defendant, Joe Leigh, was married

to i\Iaude Clark Leigh, of Jonesville, in Lee County, Virginia;
and that by a decree entered on December 6, 1948, Maude
Leigh was granted a divorce a vitwulo matrim.onii from Joe
Leigh, the decree reading "That the said Maude Leigh and
.Toe Leigh be divorced from the bond of matrimony which
was created by the aforesaid marriage; that said marriage
he, and the same is, hereby dissolved and annulled.
And nothing further remaining to be done in
11age 211 } this suit, it is further ordered that the same be
stricken from the docket.''
This decree was granted upon the grounds of adultery occurring after tlleir marriage.
On January 28, 1949, Joo Leigh and Lorene Miller Leigh
were married in Harlan County, Kentucky. That afterwards
a suit was instituted in the Circuit Court of Lee County,
8tyled Joe Leigh v. Lorene Leigh praying for a divorce on
the ground of willful desertion and abandonment by the said
Lorenc Leigh. In this cause a decree was entered on June.
rn, 1949, which recites that "It appearing to the Court indep<mdently of the admissions of either party in the pleadings or otherwise that the said parties were lawfully married on tlie 28th duy of January, 1949; that since the aforeimid marriage the said Lorene Leigh has wilfully deserted and
nlmncloned your complainant; • • •
Upon consideration of all which the Court is of opinion
t lw t the complainant, Joe Leigh, is entitled to the relief prayed
for in his said bill. It is therefore adjudged, ordered and
decreed that the plaintiff and tl1e said Lorene Leigh be, and
they arc hereby, clivorced from each other from bed and
bonrd.
And this cause is stricken from the dockot."
By the Court: Upon the objection by defendant to Lorene
Leigh testifying against him the Court is of the opinion that
since the alleged marriage of the defendant to Lorene Miller
Leigh was perfo11ned \Vithin four months of the
page 212 } entry of the decree divorcing the said Joe Leigh
from Maude Clark Leigh, that the marriage of
the said .Joe Leigh to Lorene Miller Leigh was void, theref orc, she is not tlie wife of the defendant, Joe Leigl1, and the
Court overrules the objection made by the defendant to
Lorene Leigh testifying in the case.

To wl1ich action of the Court the defendant, by counsel,
duly and properly excepted and further calls the Court's at-
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Lorene Miller.
tention to the fact that these parties believed they were lawfully married and subsequent to the entry of the decree of
June 13, 1949, lmd effectecl a reconciliation ancl had been living
ancl cohabiting together as man and wife.
To the statement made by counsel for the defendant the
.A ttomey for the Commonwealth excepted inasmuch as there
had been no reconciliation of Joe Leigh and Lorenc Miller
Leigh after the divorce et thoro was granted.
page 213

~

\Vhereupon,

LORENE ~llLLER,
another witness called by and on behalf of the Plaintiff, after
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

Ry i\f r. Tate:
Q. \Ylm t is your name 1
A. Lorene Miller.
Q. How old are you?
A. 21.
Q. What relation, if any, were John Miller and Ellen :Miller
to vou?
A. I?ather and mother.
Q. \Vhat 1·elation is Doris Miller to you f
A. She is rnv sister.
Q. And Junior Milled
A. He's my brother.
(J. "11en were you 21 yea rs old 1
A. The 19th of last February.
Q. Are you the same Lorene Mi11er wl10 went through a
marriage ceremony with Joe Leigh!
A. Yes, sir.
Q. Wheref
A. In Harlan, Kentucky.
Q. Do you remember when that was f
A. It was the 28th clay of January.
Q. 'What year 'f
page 214 } A. '49.
Q. How long was it after this marriage ceremony until you all separated Y
A. Separated in May.
Q. v\-1mt year7
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A. '49.
Q. " 7hy did you separatef
Objection by Counsel for Plaintiff: We object because immaterial.
By Mr. Tate: I will withdraw the question.
Q. Before you were married what did you do and where
did you workJ
A. I worked at Joe Leigh's place.
Q. How long did you work for Joe Leigh!
A. I have been working off and on for four or five years.
Q. ,vere you w01·king for him before he was divorced from
hiR first wife f
A. Yes, sir.
Q. How old were you when you worked for Joo Leigh nt
first?
A. I ,vas fourteen years old.
Q. Do you have any childt·en by the alleged marriage to
Joe LoighJ
A. I have one.
CJ. 'What is its name and when was it born f
A. It was born December 28, 1948.
page 215 ~ Q. \Vlmt ii, its namd
A. Larry Donald.
Q. Do you have that child f
A. Yes, sir.
Q. On the day your father was killed whe1·e were you living?
A. St. Cliadcs.
Q. " 1 ith whom were yon lh·ingf
A. \Yith mv mother and father.
Q. In what.house were you living?
A. In ,John ~Iiller's house.
Q. "~as it in St. Charles where your fat her was killed?
A. Yes, sir.
Q. Beg-in that morning and tell what you did and whnt.
happened on the day your father wns killed.
A. That morning when he firHt cnme up there me and my
mother were sitting ont on the poreh. Joe Leigh pulled his
car up in tl1e lane ancl got out and walked across the railroad
and came up to the porch and asked us if we were having a
bean stringing and I said, "Yes". He went on in the hoitse
nncl I stayed Ollt there I guess about five minutes and I went
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in the house. He was sitting on the heel playing with the baby
there in the bahy bed. I asked him what he had been drinking and he said, "Cream of Kentu('ky." He asked me if I
wanted to go car riding with him, me and my baby and I told
him "No", we a re divorced and I have no right to be with
you.''
Q. ·when was your divorce from him granted if you know?
A. The 6th day of ,J unc>.
page 216 ~ Q. ,vhen did you find out about it f
A. About the divorc>e?
Q. Yes.
A. w·e came over here to sue together but he told me he
lmd dropped the dh·orce.
Q. "'\Yhat did yon do after he told :·ou he had dropped the
divorce proceedings?
A. I kept on living with him. 1 thong;ht he was telling the
truth.
Q. How long did ~·on continue to live with him'/
A. I lived with him right on up to a ,•;eek before this when
I found the dh·orce papers in bis ('81'. I found the divorce
papers in the glove ('Ompartment of his car.
Q. Did you accuse him of having n divorce~
A. Yes, sir; I did.
Q. "'\Yhat did he sny?
A. He didn't say nothing.
Q. After you f ouncl that out, did ~-ou live with him any
more?
A. No, sir.
Q. Did you stay with him one night at your fatllC'r's home?
A. Yes, sir; I did.
Q. That was before you found ont about the divorce decree?
A. Yes.
Q. At your nncle Roy Hnll 's, did you stay with
page 217 ~ Joe up there one night f
A. Yes, sir.
Q. And all the time he had told you he had dropped the
divorce proceedings T
A. Yes, sir.
Q. Now, coming back to your father's home the day be
was killed, go ahead.
A. I told llim we were divorc<'cl and I would not go out with
him again. I went back on the porch and sat clown by my
mother and in a f cw minutes he come out and slammed the
door and went and got in his NH' nnd pulled out and went
down the road. That was all that was said tlrn first time.
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Q. What did you do then Y
A. I didn't do anything.
Q. Where did you go 1
A. I stayed right there at the house.
Q. How long did you stay until be sl10wed up again 7
A. I would sav an bou r and a ha)f or two hours.
Q. Did he make any advances toward you, try to make up
with youf
A. He didn't say anything about making up. He was
pinching my arm and bitting me.
Q. And he wanted you to go out with him f
A. Yes, sir.
Q. About how long was it until you saw him again after
he was there the first time Y
page 218 ~ A. About an hour and a half or two .hours.
The second time he ~ome I was going through
the living room I went to the door and I seen him coming and
I could tell he was drinking. I went out .of the living room
back into the back bed room into the kitchen. My mother was
on the back porch and I said, "Here is Joe and he is drunk"
and I went to Mrs. Collins'.
Q. Did you take anybody with you f
A. No, sir.
Q. How long did you stayf
A. I guess I stayed five minutes. When I got to the house
he was sitting on the couch at the side of my mother with
the baby in his arms. I was afraid he would hnrt him and
I said1 "Joe1 give me tbe baby, I want to bathe him." He
give b1m to me and I went out of the living room into the bedroom and to the kitchen and when he got to the door he said,
''You God damn bitcl1, I'm going to kill you.''
Q. ·what did Im do?
A. He just stood at the door and said he was going to kill
me. I said, "Joe, why don't you behave yourself!" then he
said what I told vou.
I run out the door, the kitchen door: and across the walk
and he asked mamma where I was and she said sbe didn't
know. I thought he was on the left-hand side of the house.
Q. \Vhy were you running 1
A. I was afraid of llim. He wns after me. \Vhen I got
across the walk he snid, "'Vait there." and I said,
page 219} "I am not going to clo it.H I run up the railroad
to Charley Gibson's. I went up the railroad and
I stnrted into Mrs. Gibson's house and she said "What is
wrongf" I said-
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Objection: \Ve object to what she said.
By the. Court: Just tell what vou did.
By the Witness: I lmndecl the bl\hY over the foneo to
Charley Gibson.

Q. ·what did you do thon f
A. I went on into his ]1ou80.
Q. Ho,v long did you stay tllC're.
A. I guess I stayed about fifteen minutes.
Q. Why did you go up there Y
A. I was trying to gef awny from him.
Q. After you left Gibsou 's, wlwre <lid you go f
A. After I left I came back home.
Q. Did you watch from Gibamn's to see where Joe wc>nt1
A. Yes, sir.
Q. Whore did he go Y
A. He pulled his oar out and wont down tlle l'ond.
Q. '\Vas nnyono with him Y
A. :No, sir.
Q. ·what did you do then 1
A. I cmuc back to the house nncl sat clown on the couch.
Q. ·will you tell the jnry what yon thou1,eht
page 220 ~ about Joe's condition. whether he was full of
liquor, normal or abnormal.
A. He was drinking.
Q. Tell the Coul't and jury whether 01· not he has b~cn n
pro tty heavy drinker or n lig-ht d !'inker J
A. He has been a pratty hoiwy drinker.
Q, vVlum you came to your fnthcr's home after you left
Gibson's, whnt did you do¥
A. I didn't do nuytbing; I :dnyed at the house.
Q.
ns your sister Doris the rt> 1
A. Yes, sir.
Q. What happened to her Y
.A. I don't know anything about tlmt.
Q, Did yon bear your mother sc,1d her anywI1ere l
A. Yos; the socond time he come up there my mother sent

,v

he1• after my fntller.

Q. Did he come back again?
A. '\Vbo7
Q. ,J oc Leigh.
A. Yes, sir.
Q. ·wore you there when yo111' fu thC'r cnmc home?
A. Yes, sir.
Q. '\Vhat did your father do when
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A. He came into the door nnd said, ''What is wrong?" I
said, "Joe bns run us all off from home." He said, "I'm
going to get a warrant for him.''
By Counsel for Defendant: I wnnt the record to show we
are objecting to all these statements as to what
page 221 } was said.
By the Court: Objection sustained.
By Mr. Tate: Are you objecting to the last statement by
this witness 1
,ve want the record to show we are objecting to all these
statements that were mncle between members of the family.
,ve are objecting to the statements she says her father made.
By the Court: Objection overruled.

Q. Then what did your father do 1
A. He left out of the house and went to town and stayed,
I guess, about fiftee:n minutes, and came back to the ]1ouse
and had a warrant.
Q. Now, were you there when your mother was trying to
call-Objection.

Q. Before that time were you thcrP when your mother was
trying to use the telephone and call anyone?
Objection: \Ve object to that question.
By the Court: Objection sustained.

Q. Tell us whether or not your mothe:r tried to use the telephone, and if so, what occurred!
pnge 222 } A. I was not there when she tried to use the
telephone.
Q. Now after your father cume hack with the warrant,
where did You ~o and what occurred and who came there!
. A. I was in the living room and he came· across the railroad tracks and it looked like to me that he had been drinking and I got daddy by the arm and I said "Let's go over to
l\fr. Collins''' and he said "W"hyt" I said, "He is coming
back for trouble."
Q. vVho was coming back for trouble?
A. Joe Leigh.
"'e went out to l\Ir. Collins' and I had him by the arm at
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Collins'. He 1,aid, "I'm going back out there I want to talk
to him like a man and see if he won't leave.'' He went back
over home and in two or three or maybe five minutes! heard
the shooting.
Q. \Vhen Joe Lc>iA"h came in your father's home, did you
see him doing anything·?
A. No, sir; I was uot tll(>re. ·when I seen him coming
across the railroad I left with my daddy, mother nnd two
sisters.
Q. ·who persuncled your father to leave witl, you alU
A. 1\fe and my mother.
Q. Whyt
A. Becam-;c I knc>w he hnd come back for trouble.
Q. \Vhnt was his appearance when you saw him coming
across from the alley?
A. I seen him stag~er.
Q. Could you tell whether there was anybody in the car
with him when he drove up in the alley 7
page 223 ~ A. Yes, Maude Leigh was with him.
Q. Who is Mmule Leighf
A. That's his first wife.
Q. W'ns that the first time you bad sC'en her that afternoon?
A. Yes, sir.
Q. ·while you were living together as husbat1d and wife,
who <lid yom lanndry for you 1
A. My mother.
Q. After you were divorced, did you do any laundry for
Joe Leigh?
A. I did not do any laundry for him after we were divorcocl.
Q. After you nll separated wl1ere did Joe Leigh go to live?
A. He went to Reed's Onfe where l1is first wife was.
Q. Do yon know whetlwr or not he and his first wife were
living together ngnin Y
Objection: ,ve object to that. He knows that is not proper
testimony.
By the Court: Objeetion sustninecl.

Q. Did you hnvc any m1<1crstancling that morning with Joe
to come to see the baby thnt the baby had been sick and to
call a doctor that afternoon?
A. No, sir.
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page 224 }

Q. State whether or not there was any talk
about you and your mother wanting money from

Joe that dayf
A. :Money was not even mentioned that day.
.
Q. Before you were dfrorced would Mr. Leigh give you
some money from time to time for looking after his child and
yourself 7
A. Yest sir.
Q. Did that carry on for awhile nftPr you were separated
and before you found out about the divorce!
A. Yes, sir.
CROSS .EXAMINATION.

Bv 1'Ir. Greear:
'Q. You nnd Joe married in January, 19497
A. Yest sir.
(J. \\There were you married 'I
A. Harlan, Kentucky.
Q. After you wore married whPre did you all live!
A. 1,Ve lived in St. Charles.
Q. Did you have a house there that you lived in?
A. Yest sh·.
Q. Then you separated in May?
A. Yes.
Q. Up until this trouble Joe had alwnys gotten along pretty
well with your people, hadn't hcT
A. Yes, sir; they never had any trouble whatsoever.
Q. And your mother did bis laundry up there!
A. Wben we were married 8he did.
page 225 } Q. She kept on after you were separated 7
A. No, sir t slie didn't.
Q. And you did some of it after you were separated, didn tt
yon?
A. No, sir.
Q. In fact the underwcnr yom father had on during this
trouble belonged to J oc, clicln 't it?
A. I don't know anything about that.
· Q. It was nothing unusual for Joe to eome to your house,
was iti
A. I didn't say it was.
Q. ,yhen. he came on this dny you dido 't think anything
about 1t, chcl you f
A. The day my father was killed Y
Q. Yes.
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A. No, sir; be had been coming to see the baby. I didn't
care for him coming to see the baby.
Q. He came to see you, too, dicln 't he?
A. I don't know whether he was coming to see me or not.
I clidn 't ask him.
Q. You had gone out several times tog~ther1
A. After he sued for divorce we did.
Q. You knew about the divorce!
A. Yes, but he .told me he ha:d dropped it.
Q. You said you learnccl.about the divorce when you found
the decree in the glove compartment of the ca1· one day.
A. It was one night.
page 226 ~
Q. \Vhcn was that1
:A. I don't know €xactlv wI1en that was.
Q. \Vas it two or thrc>e weeks befoi·e this occu1Ted f
A. It was about a wc>ek.
Q. It was just about a week b~fore!
A. Yes, sir.
ci. ~ ow, after you fonnd ont ahont it 11e stayed there at
your house one night, didn't he Y
A. No, sir.
Q. Didn't he stay thc>re one night about a week before this
occun·edT
A. No, sir.
Q. \Vhen was it he spent the last night there Y
A. It was about a week and a Imlf before that.
Q. And then about a week before that you and he had gone
out riding one day, hadn't you f
A. Abont two or three weeks hef()re I found out about the
divorce we did.
Q. You were around together in St. Charles about every
davT
A. Xo; not every day. I ·was working.
Q. Just a few dnvs before this hnppent:?<l didn't you and
Joe go to Love Lady Gap one night!

A. No, sir.
Q. A re yon sure of that'l

A. I sure nm.
Q. " 7ere you ever up tllere with JoeY

page 227 ~

A. Yes, i;ir.
Q. And were you not there just n few days bc-

f ore this hnppenecl?

A. No, sir.
Q. How long l1ad it been $ince yon hnd bct?n to Love Lady
Gapi
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A. It hnd been about a month or two.
Q. It had beC'll about a month or two since you had been
to Love Lady Gap 1
A. Ycs, sir, it had.
Q. You were friendly with ,T oc 7
A. Yes, sir.
Q. On the day this happened Joe was kindly pinching you
around f
A. Yes, sir; he was.
Q. And patting you aroundf He always did that didn't he?
A. No, sir, not always.
Q. "'ell, most of the time, didn't he f
A. No, sir.
A. He was just a little more lo,•ing than usual that day,
wasn't heT
A. No, sir.
Q. It wns love pats, wasn't iU
A. No, sir; he was mad.
Q. He would pinch you on the arm, he was just loving you,
wasn't hef
page 228 } A. He pinched me on the arm and he hurt me.
He was mad. I con1c1 tell it because he was cursing me.
Q. Was that tlie first time he was there that he was cursing you?
A. Yes, sir.
Q. And then he went out and went awny 1
A. Yes, sir.
Q. Ancl nt the time he left you and your mother were sitting on the porch f
A. Yes, sir.
Q. Still working on the heans 1
A. Yes, sir.
Q. Do you remcmbe1· as he came out he told you he gave
Larry the bottle and he went to sl'-'CP the quickest you ever
saw?
A. I don't remember him snyin~ that.
Q. You wouldn't say he didn't say it, would you?
A. No, I wouldn't say he didn't say it. I jnst don't remember it if he clid.
Q. Had he been giving you moMv for the baby ar:.d been
buying milk for tllc babyf ·
A. A migtby little.
Q. Rut he lmd bought some milk f
A. Yes, sir.
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Q. "\Vns nnything snid nbout milk for the baby that day?
A. No, sir.
Q. Didn't ~·ou ten him the baby needed some
page 229 ~ milk and you wanted Joe to give you some money?
A. No, sir.
Q. Are you sure of thnt ~
A. Yes, sir.
Q. asn 't he going to bring back ~ome money for you f
A. No, sir.
·
Q. He was not going to do thnt?
. A. N'o• .sir.
Q. Ho,,• long was it from the time ho left until he returned
the second trip?
A. I don't know. He wns there nhout 1 :30 or 2 :00 the first
time.
Q. "\Vas he gone thirty minntes!
A. He wns gone about nn hour or an hour and a hal:.
Q. \Yhen he came ba('k the se('oncl time you didn't think
anythin~ about that, did you 7
A. Ycs, sir; I knowed, I could tell from the way he looked
lie was coming back for trouble.
Q. You could tell when he came back lie was coming for
trouble?
·
A. ·w1l('n I saw him crossing the railroad I knowed be was
cominu: for trouble.
·
Q. \Vere any gons on the rnUroncl track there?
A. No, sir.
Q. It was all clei-n·?
.A.. Yes, sir.
page 230 } Q. How many trncks are in front of your house?
A. Three.
Q. Are you sure of that?
A. Yes, sir.
Q. And there WRS no railroncl ca rs E"-itting on either of the
trackR nt that time?
A. No, sir.
Q. " 111en he got out of the NH' nt the railroad and you
looked nt him ('ominp: you ~nicl there i<i going to be trouble?
A. Yes, sir: T could tell the wn:'\r he looked.
Q. And that is when yon left and went to the kitchen 7
A. Yes, sir.
Q. Your mother told you to go on out 1
A. No, sir; she didn't.
Q. "\Vns Doris in the kifolwn at tlint time?
A. I dicln 't see her.

,v
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Q. Your mother did not say in Doris 's presence, "You go
on out"7
A. When I come from the living room she told me to go on
out the door.
.
Q. \Vas that when Joe was C('lming over to your house!
A. Yes, sir.
Q. That was while he was walking across the railroad and
you knew 110 was coming for trouble 1
A. Yes, sir.
·
·
Q. But he had not opened his mouth 1
page 231 ~ A. No, sir, but I could tell.
Q. And that was the same Joe ·Leigh that you
had been going out with and he had spent the night there with
you a week before 7
A. No, Rir.
Q. Didn't he spend the· night with you at your home about
a week before that?
A. No, sir; no, :a;ir.
Q. "Then was it you spent the night with him t
A. It was about a week and a half before that.
Q. That was the same Joe Leigh that you had spent the
night witl1 about a week and a half before. That is correct,
is it not?
A. I reckon it is the same.
Q. And the same Joe Leigh you had been staying at Roy
Hall's with. That is right, is it 7
A. Y cs; H is tbe same thing. .
·
<J: And yet you tell us when be got out of· tho car and
started walkiJJg toward the house you knew he was coming
for 1rouhfo 1
A. Y cs; I could tell the way he looked.
Q. He ha<ln 'l opened his mouth, had he!
A. He didn't have to open his mouth.
Q. " 7hen you came in you were going to stay there and
your mother told you to leave t
A. I was not going to stay there.
page 232 ~ Q. Didn't your mother tell you to leave t
A. Yes; I told you she did.
Q. And after she told you to leave, where did you go?
A. I told lier I w~s going to Mr. Collins' to see if he was
going in or(~. And you stayed maybe five minutes.
A. I come back because he was drinking and I thought he
might hurt my mother.
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Q. There had not been a single sound at your home in tlmt
five minutes.
A. J don't know.
Q. You had not heard anything!
A. No, siT.
Q. Aud you hadn't seen anything r
A. No, sfr..
Q. And yet you tell the jury you went back because you
thought he might hurt your mother Y
A. Yes, sir, I did.
Q. ,virnt did you base that on 7 ·what ground did you have
to think he was going to hurt your mother when you had not
seen anything or heard anything?
A. I just thought he "\}'ould.
q. And that is the only excuse you can give for coming
bnckf
A. Yes, sir.
Q. And you went straight to J oc wl1en you went back f
A. He was sitting on the couch holding the
page 233 ~ baby when I went back.
·
Q. He was sitting on the coach holding his
baby in his arms and your mother was sitting at bis side and
everytlling peaceful and fJUict, wasn't it!
A. No, sir; thev were talking.
Q I askerl you· if everything wasn't peaceful and quiet t
A. Yes, sir.
Q. When you saw ever~·tlling was peaceable and quiet; he
was sitting there holding his baby in his arms at the side of
your mother, you knew he was not hurting your motherf
A I knew he wasn't then.
Q. You knew he was not going to hnrt your mother so why
did you go back from Collins'?
A. I wanted to clenn up tlie baby.
Q. The idea was to go back close to Joe, wasn't itf
A. No, sir.
Q. Did your mother kick on Joe being there 1
A. No, sir.
Q. Diel she kick on Joe pinching or patting on von 1
A. J don't know; she nsked wI1y he did that.
•
Q. At the time she was asking that you told ht>r if she
would be still you would get some money out of Joe., didn't
you?
A. No, sir.
Q. And yon told ,Joe if he would give her $10.00
page 234 ~ everything wonlcl be all right¥
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A. No, sir; I didn't.
Q. ,vhen you saw everything was peaceful and quiet you

took the baby to give him a bath1
A. Yes, sir; I told Joe I wanted to bathe him.
Q. This was getting along in the evening?
A. It was about 3 :00 o'clock, I guess.
Q. You all had eaten supper?
.A Yes, sir.
Q. Do you wait until after supper to give the baby a bath T
A. Sometimes I do.
Q. asn 't that the rep:ula r schedule t
A. I don't have any schedule. I just bathe him when I get
ready to.
Q. You just give him a bath when you happen to think
about i.tf
A. I give him a bath every day.
Q. You thought about the bnth when you saw Joe sitting
thcru with the babv 1
A. He was thro,;ing the baby up and down and I was afraid
he would hurt him and I told him to give me the baby I
wanted to give him a bath.
Q. At that time Joe kindly hugged you up a little bit, didn't
he1
A. No, sir; he did 't.

,v

Q. And your mother didn't like that because she
badn 't got her $10.00 7
A. $10.00?
Q. $20.00, ten for you and ten for lier 7
A. Nothing never was said about money that day.
Q.•Joe was coming back that evening?
A. No, sir.
Q. Aud bring the money with him 'l
.A. No, sir: nothing was said about money.
Q. Nothing was said about money?
A. No, sir.
Q. You took the baby and went to the kitchen to give him
a hath?
A. I took the water in and set it on the table and be come
to the door and said, ''Yon God Damn Bitch, I am going
to kill you.''
Q. Up to that time there had not been a single thing out
of the way in your association with Joef
A. No, sir.
Q. And all of a sudden when you went back there to give
page 235

~
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tho bnby a bath Joe walked up nncl snid, "You God damn
bit eh, I am going to kill you" Y
A. That's what he said.
<i. Wns there any reason for him suying iU
A. None that I know of.
Q. Ho hadn't done anything but pinch and pet you!
A. Tim t was all.
Q. He didn't have anything in bis hand to kill you with,
clid heY
page 230 ~ A. Ycs, sir; he did. Ho had a big white china
dog.
Q. How far was he away from you at the time ho picked
up this white dog and said ho was going to kill you with itf
A. I don't know, about as fur as froni here to whel'e they

arc.
Q. Did he pick the dog up by the head or the tail 7
A. By tho head.
Q. Did he throw it at you 7
A. No, sir.
Q. He didn't throw it at all Y
A. No,. sir.
Q. He didn't even strike at you, did heT
A. Y cs, he did.
Q. Did ho get any closer to you than from you to the jury
when ho struck at you?
A. Ho run me ont of the doot•.
Q. You wore backing out the doorf
A. No; I was nmning.
Q. How could you soc him strike at you if you were running?
A. Ho stru<'k at me before I tun.
Q. Did he get close to you before he struck at you 1
A. Ho got pretty close.
Q. About as far as from you to the jury?
A. It was closer thnn that.
page 23i } Q. Why clicln 't he hit you?
A. l don't know.
Q. There was no reason why ho couldn't was there!
A. T guess he could, if he had wnnted to.
Q. Rut he clidn 't, did lie 1
A. No, sir.
Q. "rhcn you left the house you took the baby with you 7
A. Yes, sir.
Q. ,vas that the time you went to the Gibson house?

A. Yes.
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Q. And you went into the Gibson house and talkod to them?
A.. Yes, I wont in the house.
Q. And didn't you at that time tell :Mr. and Mrs. Gibson
that my daddy is going to kill Joe Leight
A. No, sir; I did not.
(}. You never said thnU
A. No, sir.
Q. That yon were not planning to get Joe Leigh killed
there f
A. I never said tlmt, no, sir.
Q. You never said a thing like that to Mr. and Mrs. Gibson 7
A. No, sir, I never.
Q. You are sure of thaU
A. Yes; I'm sure.
Q. After you had been down to Gibsons' you
page 238 } came on bnck home T
A. Yes, sir.
Q. And at the time you got back home Joe Leigh ,vns gonet
A. Yes, sir.
Q. Your mother and sisters were there!
A. Yes, sir.
Q. And you don't know of any distut·bance that went on
there at all f
A. No, not while I was at Gibson's, I don 1t.
Q. The only thing you knew he had the dog and cursed

you1
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Yes ; and run me up the railroad.
How far did he run you up on the railroad 1
He run me out to the gate.
Out to the yard gateT
Yes.
He didn't run after you at all, did ho 9
He run m~ out to the gate and I went on up the railroad.
,vas he still carrying the white dogf
Yes, sir.
(l Did he tllrow it at you?
A. No, sir; he didn't.
Q. Did he say anything to you t
A. He told me to wait there.
Q. As a matter of fact he wanted yon to go cnr riding
with I1im, didn't ho?
page 239 } A. No, sir, be didn't. He wanted to kill me. I
know what be wanted.
Q. He wanted to kill you with the dog, yet he stopped at
the gate and let you go on up the track7
.
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A. He stopped at the gate..
Q. And he never threw the dog at you, did hef
A. No; he clidn 't throw it.
Q. And he never hurt a hair on your head, did he f
A. No, sir.
Q. When your fat her came back there you were agging
him up to kill Joef

A. No, sir; I wasn't.
Q. And he went over there ·with tllat knife in his hand to
kill him, didn't he 7
.A. No, sir. .
Q. And-you 1verc expecting bim to kill Joe'l
A. No, sir; I wasn't.
Q. You didn't know Joe had a gun, did you?

A. No. :'·
Q. If you bad known that you would not have sent youl."
father in there, would you?
A. I didn't send him in there.
Q. Yon agged him up to do it when you sent bim in there r
A. I <lidn 't send him in there.
Q. Did Joe have any insurance made payable to you and
the baby!
page 240 } A. No; not as I know of.
Q. You knew his baby would inherit his property 1
1\. I didn't know, any sich thing. He never told me how
much money he Jmd or what his business was.
Q. Now you suy you came do-\vn here at the time that
divorce suit was started?
A. Me and him both come together.
Q. After yon were down here a notice was served on you
the 25th day of May that they were going to take depositions
at Glen ,vmiams' office ut the courthouse, in Lee CQunty,
Virginia, between the hours of 9 :00 A. }f., and 5 :00 P. l\L on
the 3rd day of June. Do you remember that notice being
served on yon by the sheiiff?
·
A. What for?
Q. Notice to take depositions delivered to you bv Sheriff
Bnvs himself.
•
A. \Vhat does that mean.
Q. A notice that you were notified that on the 3rd dav of
.June they would take depositions. Do you remember ·that
notice being served on you!
A. No, sir.
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Jel'ry Hall.
Q. Did you know your brothe1•, Junior Miller, came down
lmre and testified against you in favor of Joe Leigh f
A. No, sir; I didn't.
Q. You didn't know he was one of the witnesses against
vou in the clivorce case 7
• A. No, sir.
Q. And you all lived in the same house at that
page 242 ~ time. Notice wns served on you in the divorce
suit on the 14th day of :May, 1949, wasn't it?
A. I don't know. No, sir; it wasn't.
Q. Sheriff Bays never served nny notice on you at all!
A. No, sir.
Q. No papers were delivered to you T
A. No, sir.
<J. All yoll did was come to the courthouse with JoeY
A. Ycs ; that was all.

I belie,·e that is all. Stand aside.
Whereupon,
JERRY HALL,
another witness called by and on behalf of the plaintiff, after
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By }.Ir. ·wmiams:
Q. Turn around and face the jury there.
,T e1Ty Hall?
A. Yes, sir.
Q. ·where do you live, JerryY
page 242 ~ A. Monat•ch.

Your name is

By the Court: Speak up so we can hear you.

Q. ,vhosc son are you 1
A. Rov Hall's.
Q. Ho,v old are you now, Jerry?
.A. Sixteen.
Q. How o]d were you on the 9th of July, 1949f
A. Fifteen.
Q. ~,iftecn at that time f
A. Yes.
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Q. ,vhere were you living at that time?
A. ~Ionarch. ·
Q. You were living with your father at Monarch on July
9th, 1949?
A. Yes, sir.
Q. Do you recall the death of John :Miller? Do you recall
the day it happened 1
A. I don't know what you mean.
Q. Do you remember the day John Miller was killed T
A. Yes, sir.
Q. Diel you see John Miller on that day7
A. Yes.
(J. \,Vhere did you see him 7
A. He come to my house.
Q. Did you see him when he first arrived there?
A. Yes.
page 243 ~ Q. About wl1at time did he arrive?
A. It was about 8 :00 o'clock.
Q. "~ho all was there when he arrived?
A. Me nncl my mother and daddy, and Junior.
Q. Whnt did he first do when he came there?
A. ,Vlien he come in he wanted to know where Junior was.
Q. W'J10 is Junior, is that his boy'l
A. Yes, sir.
Q. He wanted to know if Junior was there?
A. Ycs: and we told him he was there.
Q. Did he spend tlrn night there?
A. Yes.
(J. Diel he see Junior there?
A. Yes, sir.'
Q. ,virnt was the first thi11g he did after he arrived at your
home, I believe you said around 8:00 o'clock?
A. He was just talking to us and Junior.
Q. Diel you and the rest of you go anywhere that morning?
A. W'J10 do you mean 7
Q. ,Junior, ,John Miller and your father or any of them 'l
A. Yes, sir.
Q. Did you go along too?
. ,/
A. Yes, sir.
Q. " 1 here did you go?
A. Mc and John walked up as fnr as the schoolhouse with
them.
J>nge 244 ~ Q. Where were they going?
A. To the store.
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Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
• A.
Q.
A.
Q.
A.
Q.
A.

,vho was in the crowd?
Mc and Junior and John Miller and my father.
All four of you f
Yes, sir.
You and your father and Junior and John'l
Yes, sir.
Was anyone in that crowd drinking at that timei
Ycs, sir; my daddy and J'unior both.
Did John Miller drink anything there?
No, sir; not at my house.
Did he take a drink on the way up there?
No, sir, not on the way up there.
Did he take a drink after you got up there f
After we got up there he took one sup.
,vere you with him all the time7
Yes, sir.
Q. About ,-vhat time of morning was that when he was up
there and took that one sip'l
A. I don't know what time it was.
(J. Was it early or late in the morning'l
A. It was late in the morning.
Q. Did you leave your father and Junior Miller at the store¥
A. ·we left them at the trestle and me and John walked
back home.
page 245 } Q. You had been with J olm all morning up until
then, had you 7
A. Yes, sir,
Q. And you saw him take one drink up at the trestle Y
A. Yes, sir,
q. I believe you said you walked on back down with him 7
A. Yes, sir,
Q. Did that drink seem to affect him any?
A. No, sir; it didn't.
Q. 'Where did you go then 7
A. vVe went back to the house.
(~. '\Vas that before dinned
A. Yes, sir.
Q. Do you know about how long before dinner it was 7
A. No; I don't know.
Q. Did he drink anything on the way back from the trestle
or at the house!
A. No, sir.
Q. Did you all have anything to drink there at the house?
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A. No, sir.

Q. ,vus nuyone drinking there at the house at any time
that clay7
A. No, sir.
Q. Did John, Miller stay at the house from the time you and
he got buck from then on until be left to go home t
A. Yes; sir.
page 246 ~ Q. Did he eat dinner with you Y
A. Yes.
Q. ,v110 all ,verc there while you were enting dinner t
•
A. lle nml my mother and daddy nnd ,John Miller and 1hs.
E,·uns nncl her daughter.
Q. l\lrs. Evnus lives in ,vise County now, I believe l
A. Yes, sir,
Q. And linid next door to you nt that time!
A. Yes, sir,
Q. And her daughter-who is her duughtor.
A. Julia.
Q. Is that !\frs. ·walter Cl'idlin t
A. Yes, sir.
Q. How long ,did Mrs. Cridlin nnd M1·s. Evans stay at your
homo at that tune Y
A. Abotlt n hulf nn honr.
Q• .After you finished dinner what did you dof
A. \r c snt around there and talked n little while until time
for the bull game to come on.
Q. ,vas there a ball game on that ufternoonf
.A. Yes, sir,
Q. Do you remember what time it startc<l l
A. It come on nbout 2 :00 o'clock.
Q. Do yon remember who was playing?
A. Yes, I remember wb.o wns playing it wits ·washington
Senators and New York Yunkecs.
page 247 ~ Q. ·washing-ton Senators uud New York Yankcesf
A. Thev sure were.
Q. W'lii'Ic you were listening to the ball game what were you
cloingf

A. Playing cards.
Q. " 7ho all were in the game T
A. Mc and John :Miller and Jake.
Q. ,Take who?
A. ,T nko Chestnut.
(J. ,vhcn did Jake Chestnut arrive there.
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A. I don't remember. Him and his wife wore there. His
wife was on the back porch talking to my mother.
Q. They were sitting on the porch while you all were playing cards and listening to the rndioY
A. Yes, sir.
Q. \Vhile you were playing cards was anybody in there
drinking 1
A. No, sir.
Q. "'lmt wero you playing7
A.. Five card draw.
Q. Is thnt n form of poker 1
A. Yes, sir; it is.
Q. For what stakes were you playingf
..A. Playing for a penny.
Q. Do you remember who won or lost f
A. Yes, I do.
page 248 } Q. \Vho won or lost 7
A. I had nil the pennies when we quit.
Q. You won all the pennies 1
A. Yes, I did.
Q. Did anything happen to break up the ball game and
card gamef
A. 'l'he ball game was over but something happened to
hrcuk up the card gamo.
Q. What wns that?
A. ,John l\Iiller 's little girl came after him.
Q. What were lier actions when she came in 1
A. She was crying.
Q. Did she talk to het· fathed
A. Yes, sir.
Q. Did you sec her when she drove up and see who was
· with he1·?
.A. Yes, sir.
Q. And she was crying when she cnme to the housef
A. Yes; she was crying.
Q. Did she hnve a conversntion with her father there?
A. Yes.
Q. \Vhat did he clo then 1 Diel he make any telephone calls?
A. He wanted to know whut Charley Redmun's telephone
number was.
Q. Did he aetuully mnke nny telephone calls f
A. No, sir.
Q. Did he leave then 7
1n1ge 249 } A. Yes; he left then.
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Q. Wbo went with him?
A. Me and his daughter.
Q. How come you to go along7
A. Because I wanted to and he wanted me to go with him.
He said if I would go with him he would come back "ith me.
Q. I-le was planning to come back to the Hall house and
he asked you to go home with him?
A. Yes.
Q. Did you all three leave the house then together?
A. Yes, sir.
Q. I-low <lid you go from the Hall home to St. Charles?
A.
e went in a taxi.
Q. ·whose taxi wns it7
A. It was Orb 1-foltou 's.
Q. ,vhel'e was the first place you went after you got out
of the taxi f
A. w·e went to J olm 's house.
Q. What did you find at John's house and who was there?
A. His family was there.
Q. \Vhat members of the family were there at that time?
A. Lorene mul his wife and Joe's baby were there.
Q. ,vas John's wife there?
A. That's who I am talking about.
Q. "~hat about Doris, was she there?
A. She was with us.
Q. Was .Joe Leigh there Y
page 250 ~ A. No, sir.
Q. ,vas anybody else there at the time Y
A. No, sir.
Q. Diel they have a conversation there?
A. Yes; John and his wife did.
Q. Where clid you next go?
A. l\Ie and John went to town to get a warrant.
Q. Diel you get the warrant?
A. Yes.
Q. Did .John Miller make any telephone calls before he
·went and got tho warrant?
A. Yes, sir; he called Jonesville and I think he talked to
l\fr Bavs
Q. ,,ihdre clicl yon go wl1en you went to town?
A. '\Ye went to Poe's Furniture Store.
Q. Who clicl you find at Poe's Furniture Store?
A. ,Terry Gilliam, was all I saw.
Q. '\Vhat was he supposed to be?

,v
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A. I don't know.
Q. Did Jolm l\[iller go directly to see Jerry Gilliam when
lie went to town?
A. Yes, sir.
<~. You went directly from John Miller's home to Poe Furniture Store wl1ere you found Jerry Gilliam. Is that right?
A. Yes.
·
Q. Diel he obtain a warrant from Mr. Gilliam T
A. Yes ; he got a warrant.
page 251 } Q. Where did he go then 1
A. He stayed at "\Vorley Gibson's barber shop
and told me to take the warrant down and give it to Bill
Fritz but I couldn't find him.
Q. How long were you gone?
A. Not long. I went down the street and hunted for him.
Q. Did you go as far as Jake's place7
A. I went farther than that.
Q. Did you go on the other side of the street 7
A. Yes.
Q. Did you go in any place!
A. No ; I just looked in the windows.
Q. And you didn't find Bill Fritz T
A. No.
Q. He waited for you at the barber shop!
A. He was on the street in front of the Gibson Barber
shop and when I came back up he was talking to Earl Poe.
Q. Did you see him talking to anybody else T
A. No.
Q. ,Vhere did you all go then?
A. ,ve went back to his home.
Q. Was anybody tl1ere when you got back to the Miller
l10me next time?
A. .John's wife, Lorene, Doris and that baby.
Q. What happened then?
A. We just stood around there talking. John called Bavs
back and told him he got the warrant.
·
p1tge 252 } Q. Did you sec Joe Leigh at that time?
A. I didn't see him until he come up there> I
saw him coming.
·
ci. Wh.ere was Jolm at that timef
A. He was at the house, in his house.
Q. Do you know where he went, if anywhere?
A. He went out to l\fr. Collins'.
Q. Who else went out there with him f

U6
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A. All of his fnmily went.
Q. Did you go toot
1\.. No; I sat dowu on the porch.
Q. Had you prior to that time been on the railroad track!
A. Yes, sir; nnd over in that lone.
Q. That wns before Joe Leigh arrived!
A. Yes; it was.
Q. Where ha{ you started when you got O'\Ter to the lane?
A. I had started home.
Q. You were going home f
A. Yes, sir.
Q. What happened that kept you from going home t
A. It sta rtcd raining.
Q. Then what did you do 1
A. I went buck to tho house.
Q. ·where did yon go when you went back to tile house f
A. I just went back to the house.
Q. ·what part of the honsef
A. I stotlped on the p01·ch.
Q. ,vns it raining l1ard or jnst a 1ittlaY
page 253 ~ A. It was raining pretty hard.
Q. Had it started to rain before Joe Leigh came
npf

A. Y cs: it Iincl.
Q. 1Vas it raining hard or not when he came f
.A. It wasn't raining so hard when he drove up.
{~. Yon say yon were on the porch at the time Joe Leigh
came up. Is thnt right?
A. I was when he· got to tile house. I was on my way to
tho porch when he pulled up in the lane.
Q. And you ran on to the porch f
A. Yes.
Q. Did you notice anyone with him when he drove up!
A. Yes, sir; I did.
·
Q. ,vho was it 1
A. It was liis first wife.
Q. Had you known lior prior to that time f
A. No, sir.
Q. But you 1iavc learned Jwr since tliat tirne1
A. All I know, I hnvc heard people can her name.
(1, Joe came on to the porch 'l
A. Yes.
Q. Did lie spenk to you 1
A. Not until he went through tho !louse and came back.
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He went through the house and came back and asked where
everybody was and I told him nobody was at home and he
went back to the car.
page 254 } Q. Did he come back to tbe bouse again?
A. Yes.
Q. How long was he gone to tbe car on this occasion 'l
A. I don't know, tbree or four minutes, I guess.
Q. Did you see anything tbat he did at the cad
A. No, sir; I did not.
Q. Did you remain sitting on the porch?
A. I remained sitting on the porch.
Q. You say he did not speak to you except to say "whel'e
is everybody" 'l
A. That is all he said.
Q. As he came back in what did he say'l
A. He said it is raining pretty hard, and I said, "Yes, it is.
It will be cold if it rains."
Q. At that time after you had seen Joo Leigh twice could
you tell what his condition was with reference to being sober
or not!
A. He was drinking.
Q. Did he say anything else to you 'l
A. No, sir. Yes, he did too. He asked me where I had
started.
Q. Wlmt did you tell l1im 1
.A. I told him nowhere.
Q. Did he say he would take you somewhere if you wanted
to goY
A. He said he would take me home if I wanted to go but
I didn't want to go with him.
Q. ··why clidn 't you want to go with him?
page 255 } A. Cause.
Q. Cause what7
A. Because he had been drinking.
Q. "\Vhat else did he say to you 7
A. That was all.
Q. Did you sec John l\Iiller anywhere about that time?
A. Yes; John come through the house.
Q. "\Vas that before or after ,Toe had asked to take you
home?
A. It was after.
,~. Did ,Joe Leigh see ,Jolm :Miller come through the house?
A. I don't know whether 110 dicl or not.
Q. vVas he in position to see him f
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A. Yes; he was.
Q. How close was he to you at the time you first saw him?
A. He come pretty close. I didn't see him until he got in
the house where me and Joe was.
Q. Which room T
A. The living room where me and Joe was.
Q. As you come into the house, which room was it, the left
or the right!
A. It would be the left.
Q. There was a screen door on that door, was there1
A. Yes; I think there was.
Q. You say you went in the living room f
page 2.36 } A. Yes, sir.
Q. "·ere you in tlw1·c when John Miller came
in?
A. Yl1s. 1.;ir: I was.
Q. "\Vas .Joe Leigh in there too?
.A. Y cs, sir.
Q. Did you nnd Joe wnlk in the room together or separate?
A. No, we didn't go in together, I don't believe.
Q. Which one went in first?
A. I think I went in first.
Q. Do you remember wl1y you Wl'nt in the room there?
A. Yes; I went in becan:-.t• the rniu began to blow in on the
porch.
Q. " 71mt was tlte first word that WI\R said after all three
of you got in tho room? INn;t, nnswcr this question. Did
J olm Miller come into the room before you and Joe went in
or not?
A. No; Iw come in aftt•r we did.
Q. Ahoui how long nffor?
A. I don't know.
Q. "\Vas it a matter of sc>concls or minutei-; 'f
A. It wns about two or three minutes, I guess.
Q. Hncl you and Joe said anything more nfter you got in the
room tlwre?
A. ~o, sir.
Q. Througl1 what door did John 1\Iiller come to get into
the room where you were?
pnge 257 } A. He emue ti1rou~h the kitchen, through the
back bedroom into the living room.
Q. Jerry, come up here. I helic\'C, according to what you
l1ave stated, you and Joe Leig·h \\·ere standing in this left
room, the living room. Is thnt correct 1
A. Yes.
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Q. How far inside the door were you standing!
A. Is this the door! (Referring to map of the Miller
Home.)
Q. Yes.
A. I was sbmding right inside tlie door and Joe was right
about here. (Pointing out on map.)
Q. Now through whicl1 door did John :Miller comet One
door comes from this room and one from herc--110w which
of these two doors was it that John :Miller came through?
A. This one, from tile back bedroom on into tho living
room.
q I believe you say you and Joe were both standing inside
the door when he came into tbe living room?
A. Yes, sir.
Q. ·which spoko first 1
A. ,Jolm.
(J. ,John 1\[ilfor spoke first¥
A. Yes; he did.
Q. ,vhat did he say?
A. He was talking to J oc and he asked what be meant by
shoving his wife around and running his kids off from home.
Q. At that time did you see anything in .John
page 258 ~ l\Cil1cr 's hands 1
A. No, sir. He liad his hands at the side of
him.
Q. Do you remember tl1e exact words he used to Joe Leigh
when he walked in that room 1
A. I don't know whether thev are the exact words or not.
Q. Tell us the best you remC>mber.
A. He just ni,;lrnd .Toe what he meant by s11oving liis wife
around ml<l rmming his kids off.
Q. Is that the way you re.member iU
A. Yes, sir.
Q. "What clid .Toe say to him Y
A. He said, "By God, what do you care"?
Q. At that time did John Miller l1ave anything in his bands?
A. No, sir; not thnt I seen.
Q. Had hC' moved on out in the <'enter of the room or was
he still standing nenr the door which he had entered i
A. ,John had walked to the center of the floor.
Q. Just at what moment bad he walked to tlie center of
the floor, was it as he spoke, after or before 1
A. It was just as he was speaking.
Q. At that time where was Joe Leigh standing?
A. He was standing where he was at the first.-
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Q. J oc had not moved 1
A. No.
Q. As he advanced to the center of tile floor, did he move
his hunds in any way t
page 259 } A. I-le just slung his arms as he walked along.
Q. "\Vas anything else said there?
A. Nothing only what .Toe said.
Q. Then what Jmppeued immediately after that 'l'
A. He jumped at John.
Q. He jumped at .Tolm 7
A. Yes, sir; he did.
Q. .About how far apart were tliey '"·hen he jumped at
John?
A. I don't' know how far it was.
Q. Place a point where John Miller wag standing in the
room and where .Joe Leigh was standing.

("Witness did ns requested.)
A. J obn was closer to l1im when ,Joe grabbed him.
Q. "\Vas he stnncling still I
A. Yes.
Q. John was standing still wl1en Joe grabbed him't
.A. Yes.
Q. "Where was Joe at that time!
A. He was standing right there.
Q. Standing along about here, just inside the doort
A. Yes.
Q. You say Joe jumpecl at him!
A. Yes, sir.
Q. "rlrnre did he grab him Y
A. He grabbed him around the waist.
Q. Of these two men there at the time, which
page 260 } was the taller of the twof
A. John was.
Q. Joe grabbed Jolm aronnd the waist. TI1en what happened!
A. ,John got him around tile neck.
Q. During their scuffle <lid they move about the room a
good deal?
A. No, sir; they never.
Q. During the first part of the scuffle did you see anything
knocked over at that time?

A. No, sir.
Q. Then did you see any weapon there, a knife or a gun!
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A. Yes; I saw the gun before I saw the knife.
Q. In whose hand did you sec the gun Y
A. Joe's.
Q. Do you know which hand he had the gun in T
A. He had it in his right hand.
Q. Do you know where he got the gun from 1
A. No, sir; I don't know whether he got it from his pocket
or from his belt.
Q. Did you see a knife at that tim<'1
A. No, sir.
Q. Just tell after you saw the lunge as much as you can
of what tobk place there.
A. I saw him pull the gun and stick it up to John's left
side and I started for the door and I henrd a shot and I
looked back and I saw ,John wit11 the knife and I run over on
the railroad.
page 261 ~ Q. ,vhcr<' did you go then 1
A. I went up in front of Collins.
Q. ,vas it still raining at that time?
A. Yes; it was.
Q. Did you look back?
A. Not after I got on the railroad.
Q. How many shots did you l1ear?
A. Two shots were fired about the time I got to the gate
and one as I was going clown the steps.
Q. You went on the railroad in front of the Collins house 'I
A. Yes, sir.
Q. What was the next thing you saw or l1eard?
A. In about five minutes I bruess it was I saw Joe come
out and went over and got in his car and drove it down the
road.
Q. How did he come 1
A. He just come walkin~ fnst.
Q. ·was he running or trotting?
A. He was walking fast.
Q. ,vas he bleeding? ·
A. I don't know whether he was bleeding or not but he had
blood all over him.
Q. Did you go back to the house tlmt afternoon?
A. Vlha t house Y
Q. To Jolm Miller's house.
A. No, sir; I never.
Q. ""here did you go then?
page 262 ~ A. I went l1omc.
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CROSS EXAl\[IKATION.

By Mr. Robinette:
W'lmt 1·elation are you to ,John Miller 1
He was my unele by mnniage.
,Yere you drinking that day t
~lei/
Yes, you?
A. No, sir; I don't drink.
Q. Did you go along and sec .T ohn Miller buy some liquor
up there1
A. J olm dicln 't buy any liquor.
Q. Did anybody buy any 2
A. Yes.
Q. " 7ho did he buy it from?
A. I clon 't know.
Q. " 7hat did lie look like?
A. I didn't see the fellow they got it from.
Q. Did he buy it up in the road l
A. I don't know whC're he g·ot it.
Q. Did Mr. :Miller drink soiue of the liquor?
A. He took one sup.
Q.
ere you keeping up with him to see how much he
drank!
A. I reckon I know how many sups he took.
Q. How many did he take T
A. One.
page 263 } Q. """hat size sup was that?
A. It was a little one.
Q. How could you tell it was a little one 7
A. If he took more than one drink out of it he would have
kept his bottle up there to his mouth.
Q. How long did he keep the bottle up to his mouth?
A. I clon 't know.
Q. Was it a minute 1
A. I don't know how long it was.
Q. Where were you when John :Miller took this little sup
of liquor!
A. I was standing at the side of him.
Q. "\Yho else rlra1ik at that time?
A. Dacldv and ,Junior.
Q. Where did your father and Junior go after that!
A. Thev went to the store.
Q. Do you know C. O. Robbins?
A. Yes, sir; I do.
Q.
A.
Q.
A.
Q.

,v
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Q.
A.
Q.
.A.
Q.
A.
him.

He is a taxi man., is he not f
Yes.
A re you and he good friends f
No; we are not good friends 1
What is the trouble Y
ain't liad 110 trouble. I just know him when I see

,ve

page 264 ~

Q. You have used his taxif
A. Yes.

Q. Did you use his taxi on the day your uncle
John was killed f
A. Yes, I did.
Q. I want to ask you if it is not true that on this occasion
you undertook to explain in detail to C. 0. Robbins just
how this occurred Y
A. I <lidn 't tell Cort Robbins nothing. I told him Joe killed
him.

Q. I want to ask you this if you did not call for a taxi to
come to J olm Millers 1
A. No, sir; I did not.
Q. And you were at tl1e lane and Robbins asked you if you
ordered a taxi nud you told him ''Yes'' and if on your way
up you did not tell Cort Robbins tliere on that occasion that
when you came into tl1e house John was cutting Joe and you
were helping him?
.
A. I didn't tell Cort Robbins nothing.
Q. Let me finisl1 my question. That when you came in your
uncle .John was cutting Joe Leigh and that you started in to
help him and when Joe shot then you ran 'I
A. If I was helping llim, w]1y didn't he shoot me~
Q. I am asking you if you told Cort Robbins that1
A. No, sir; I dicln 't.
Q. You didn't talk to him f
A. Ycs; I talked to him. I told llim Joe Imel killed John
Miller.
page 265 } Q. There had ncYer been nny trouble between
you and Cort RobbinsT
A. No.
Q. You are pretty sure of tlmtf
A. Yes.
Q. "\Vherc we1·e you when Joe Leigh came to the home of
your uncle .Jolm i
~ A. ,vhich time?
Q. The last time.
A. I was over there on the porch when he come.
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Q. I want to ask you if it is not true that yon were standing on the railroad when Joe Leigh came up and went in
that house?
.K. No; it is not true.
Q. I believe you have undertaken to show this jury where
you were standing and you told this jUFy you saw your uncle
J olm come from the back porcl1 into the kitchen and from
the Jdtchon into the back bedroom and from the buck bedroom
into tJre Jiving room.
A. I told them I saw him come in the house and I didn't
say I saw him come in the kitchen.
Q. Didn't you tell this jury you saw your uncJe Jolm come
from the back porch into the kitchen and into the back bedroom and from the back bedroom into the living room 1
A. No, sir; I didn't see him untiJ he come in the living
room. I know which door he come through. He come through
the back bedroom but I clidn 't sec him.
page 266 ~ Q. \Vhy did you tell the jury he came from the
kitchen into the back bedroom and from the back
bedroom into the Jiving room if you did not sec him1
A. Because that is the only way he could g-ct in there unless he came th1:ongh the other room and he did not come that
way.
Q. How do yon know he didn't!
A. Because I saw him come through that door into the
living room.
Q. Don't you know he was not in that back bed1·oom Y
A. I Jrnow he was.
Q. You don't know where he was, do you 1
A. I know he came through the back bedroom.
Q. And you don't know how long he had been in that back
bedroom, do you 1
A. I know one thing he is not a man thnt wouJd sneak ancl
hide and kill a felJow. He was not that kind of man.
Q. You arc sure of that?
A. Yes; I'm sure of that.
Q. If he Imel not been sneaking, ,vby didn't he conic in on
the front porch?
1\.. I clon 't know whv he didn't.
Q. That wouldn't have been sneaking-, wouJcl it l
A. The way he come was not sneaking.
Q. How long was it after you went to l\fr. Collins' until
Joe Leigh came to the .Miller home!
A. I didn't go over there. The rest of them did, but I
didn't go.
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page 26i ~

Q. ,vas it an hour7
1\. It wasn't tllat long.
Q. \Vas it half an hourf
A. No; it wasn't that long.
(1, \Vell, how long was it 1
A. They went over there when he was coming.
Q. \Vhere were you at that time7
A. I was sitting on the porch.
Q. Is that what you tell the jury that you were sitting on
the porch when they lefU
A. Yes, sir, I was.
Q. And it was raining!
A. Yes.
Q. Thnt is correct, is it noU
A. Yes, sir.
Q. \Vhich way did they ~o to go to the Collins house}
A. They went through the bark bedroom and out through
the kitchen.
Q. Why clidn 't you go 1
A. I clicln 't want to go.
Q. You were not scared f
A. No.
Q. Yon saw him coming, didn't vou?
A. Y cs; I was in the lane when irn pulled in and when I got
to the house they were leaving.
Q. You don't know whirh way they went, clo you Y
A. I know they went through the back bedpnge 268 ~ room.
Q. You testified in this cnso before in the preliminary hearing, didn't you 1

A. Yes, sir.
Q. Did you make the same 8tatenwnts nt the preliminary
hearing that you have made here today?
A. Y cs, sir.
Q. Yon aro sme of it?
A. Yes.
Q. Diel yon tell on that O<'Casiou that you were sitting on
the porch when Joe came up J
A. Y cs, sir.
Q. You coulcln 't he mistaken about that?
A. No, sir.
Q. ·what did you say your uncle John said when he came
in 1
A. He asked ,Toe what l1e meant by shoving his wife around
und running his children off.
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Jerry Hall.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

And be started toward Joe, didn't he?
No; he was walking as he talkecl.
You saw the knife in his band at that time!
No; I didn't-at that time.
·what kind of knife did you see there f
I only saw the blade I did not see the handle.
,vhicI1 hand did he hnve it in?
,vhen he was cutting Joe, he liad it in his right hand.
Q. ,vhero did he get the knife from f
page 269 ~ A. I don't know.
Q. You wNe watching. Didn't you see where
lie got it 1
A. No, sir.
Q. You stahbed .Toe ~·ourself in the hip, didn't you?
A. No; I never.
Q. Did you have a knife there?
A. No, sir; I didn't.
Q. Do you liave a knife now?
A. No.
Q. You don't carry a knife?
A. I have had a few little ones.
A. You say you went o,·er there on account of the rain 7
A. Yes; I did.
Q. Didn't you tell Cort Hobbins that you were helping your
uncle ,John at the time he was cutting Joe'/
A. No, sir; I didn't. I didn't tell Cort Robbins nothing.
Q. I want to ask you if you did not make this statement
before the trial .Tusticl'. That you saw your uncle John go
into his pocket and get his knife?
A. No, sir; I didn't.
Q. And when you saw him go into bis pocket and get his
knife ~·ou backed ont on tht> porch?
A. N'o, sir.
Q. And when the first shot was tired you saw John cut
Joe? Diel you make that statement?
page 270 ~ A. I did not make that statement.
Q. Didn't you tell the Trial Justice that you
saw ,Tobu cut Joe and you backed out on the porch when you
saw that?
A. Xo, sir.
Q. Are you sure of that?
A. I am.
Q. Do you know who it was that taken clown the evidence
at the preliminary hearing·?
A. No.
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"blrs. Roy Hall.

Q. You do not know who took this evidence down in shorthand and transcribed it!
A. No; I don't know.
Q. You are sure you did not tell at that time that you saw
Jolm get that knife and cut Joe?
·
A. I am sure of that.
Q. You couldn't be mistaken about thaU
A. I couldu 't be mistaken.
.
Q. I believe you told the jury a moment ago at the time
the girl came up to your -home the ball g·nme was over. I ·
want to ask you if you did not state to the Trial Justice at
the time the Miller girl came the ball game was still going
on Y
A. No, sir.
Q. I want to ask you if you did not ah:o state on your cross
examination that you saw your uncle John go in his pocket
and get his knife!
A. No, sir; I did not say it.
page 271 } Q. You are sure of that 7
A. Yes, sir.

I think you can stand aside for tlie present.
,vitness stood aside.
Whereupon,

MRS. ROY HALL,
another witness called by and on behalf of the plaintiff, after
being first duly sworn, testified as follows:
DIRECT E-""\:A:MINATION.
Br Mr. Tate:
Q. Wlmt is your name?
A. Bonnie Hall.
Q. \Vhat relation are you to John Miller?
A. He was my brother-in-law.
Q. \Vhnt relation are you to Jerry HalU
A. He is my son.
Q. 'Where were you on the day John Miller was killed 7
A. I was at home.
Q. Tell us who was there that day.
A: \Vcll, at the time the little girl came for John there
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Mrs. Roy Hall.
waR no one there but me and Jerry and Jake Chestnut and liis
wifo nud J olm.
Q. ·what was John doing¥
page 272 ~
A. He was listening to the ball game.
Q. "'\Yhat did he do after the little girl came f
A. She came in crying an<l going on and they were tnlking
and I got up and was coming· through the house when ,John
said what number do I lun-c to call to get Charley Hedman.
:Mrs. Chestnut told him after he !';tarted what number to call
but he went on and got in the car and he never answe1·ccl.
Q. 'What wqs your observation relative to him being under
the intluence·of liquod
A. He was not drinking as I could tell and he never drank
anything at my house. Ile 11Pver left my l1ouse only about an
I1our. They went to the store or up the road and John nnd
Jerry cnme back to the llouRe.
Q. " 7lmt effect did Doris have on John's appearance when
she cumef
A. He turned kincllv white and he acted like it hurt him
but he ne,·er said any.thing.
Q. He never made any threats against anybody Y
A. No, sir.
Q. Do you know Joe Leigh, the defendant, and Lorene
:Miller?
A. Yes; I know them. They stayed up at my house.
Q. ·when did they stay nt your J1ouse?
A. They were staying there when the~' sued for clivorre.
Q. Do you recall whether tlley stnycd there ai'ter the divorce wns grnnted?
A. She stayed there after that. I don't know
page 273 } when she> left. Bnt when she found the clirnrce
papers wllere he had sued for divorce, she went
home.

By :Mr. Robinette: How do you know thaU
Bv the ,vitness: I know what she told me.

,,1e object to that and move to strike out what Lorene tolcl

lier.
By the Court: Objection sustained.

Q. ,vhen they wer<l staying there they represented themselves as being husband mid wife 1
A. Yes, sir.
Q. If they had not benn lm~hand and wife you would not
let them stay there, would you?
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Mrs. Roy Hall.

A. I don't know about that. I don't know anything about
their business and I dicln 't ask them anything about it.
Q. State if you know who left your home with John Miller?
A. " 7hen he went home ?
Q. Yes.
A. His little girl.
Q. Anybody else¥
A. My boy left with them.
Q. Jerry1
A. Yes.
Q. \Vhen did you next see John Milled
page 274 ~ A. The 1wxt time was after John was killed.
Q. How long after he was killed?
A. I don't know exactly.
Q. I don't believe you went to the place where John ~Iiller
was killed, did you 1
A. No, I didn't.
Q. ,virnt ,vas .John doing at your house that day 1
A. He called up there and wanted to know if Junio1· was
up there and I told him "Yes". He said he wanted him to
draw some scrip and take it to his mother.
Q. ,vho in that bunch up there was drinking that day?
A. i\Iy husband and J olm 's son.
CROSS EXA1lINATI0N.

Q. After he talked to his son, he continued to stay there
the rest of the day?
A. He went off up the road, him and his son and my lmshancl and my son.
Q. They went after liquor¥
A. I don't know.
Q. They came back pretty l1ig·l1, didn't they?
A. His son and my husband they were high from the night
before.
Q. They were high from the night before and they went
out and got some more that morning?
A. They were pretty higl1.
Q.•John )filler was a man that drank pretty
page 275 ~ heavy, didn't he!
A. I had seen him drinking but he was not a
sot.
Q. He could drink with greater freedom at your house than
he could at home, couldn't het
A. I kicked but it didn't do me any good.
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Mrs. Roy /!all.
Q. An<l you just quit?
A. I might as well.
Q. And that was the reason that ,John and Jake and all of
them went to vour house?
A. ~o; it w~sn't Jake Ch<'stnnt, and .John. Junior nlwnys
came to my house at night bl'Cani-e he lrnew I would turn him
in.
Q. ,Toe Leigh and Lorene stayed at your house after they
~ot divorce?
· A. I don't know anything nhont ,Joe Leigh and Lorenc 's
affairs.
Q. And you didn't inquire; it clidn 't make any diff<!rence
to you?
A. Their husiness wns theirs.
Q. They also stayed at John's house a night or two, didn't
theyf
A. I don't. know anytlling ahont that.
Q. And they were riding aromHl together in cars a good
deal?
A. I don't know am·thing nbout that. She worked in the
restaurmit and he wo1dd bi·ing her from the restaurant ancl
sometimes they would take trips ofT but I don't know where
thev went.
Q. The bahy was at yom hons<'?
A. Yes; I kept the baby while she worked.
page 276 ~
Q. Joe was very fond of the baby, wasn't he?
A. He acted like he was crazy about it.
Q. And he supported it too, didn't he?
A. He bought for the baby while he was at my house. They
lwd no trouble while they were at my house.
(~. It hadn't been but a little over a week from the time she
was there until this trouble took place, had iU
A. She was staying at her home when this trouble happened.
Q. 8he bad been staying there a little over a week?
A. It had not been long.
Q.•Just a very short time, wasn't iU
A. I don't know how long hut it hadn't been loTt!-;.
tJ. T belie\'e you say at the time Doris came up there thev
Wl'l'e listening at a ball game!
•
A. rrlmt's what they said. ,Yhen ,John came tllat morning
Im snicl "I believe I ,vill go on Pucketts Creek and see
,Tewell ( T) I owe an old find in town and I can't mess around
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lllrs. Roy Holl.
ilwl'e". 'When they came from the store tlicy brought steak.
I told him I would fry the steak and he could stay and eat
dinner with us. He snid, "If I stay until after dinner I will
listen to the bull gmne. I have two radios but they don't
pluy very good."
Q. ,vasn 't the ball game over and they were sitting there
plnying poker f
A. Jake said they were playing penny ante. They could
have been playing rummy.
pnge 277 } Q. You sn w tlie money, didn't you 7
A. They played cards there; they played sethnck nnd rummy. It's not poker every time.
Q. This fine tl ohn was dodging was for being drunk, wasn't
it?
A. I don't know what it was for.

RE-DIRECT EXAl\IINATION.
.B~· l\Ir. Tate:
Q. Joe Leigh has been to your house since this trouble came
up, hasn 't he 7
A. Yes, be has been up there three trips, I think.
Q. \\1iat was he up there for?
A. Him and Roy woul<l drink around together. I reckon
tlmt is nbout all tlJCy ever done.
Q. You never kicked on John visiting your home drunk, or
dl'inking, did you 7
.A. No; I never did. John never come to my l10use much
drunk. He loved to come to my house and he did not come
t]wrc too drunk.

I believe that's all.
By Mr. vVilliams: The Commonwealth is practically
through and it is now five minutes until 5:00 o'clock. We
woulcl like to haven few minutes to check but we don't want
to close until tomorrow.
page 278 ~ By the Court: Sheriff, adjourn court until tomorrow morning at 9 :00 o'clock.
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\Vhcreupon,
HOBERT BELCHER,
another witness called by and on behalf of the plaintiff, after
being first duly sworn, testified as follows:
DIRECT EXAl\UN.ATION.

By }fr. Cridlin ~
Q. You are Hobert Belcl1er !
A. Yes, sir.
Q. ,vhat official position do you hold in Lee County 'l
A. Deputy Sheriff.
Q. \Vere you deputy she1iff on July 9, of last year!
A. Yes, sir.
Q. Did you hear of the killing of John Miller!
A. I did.
Q. Did you after that time go to his home Y:
A. I did.
(J. Did you sec Maude Leigh that day 1
A. I did.
<1. Where did you see her '1
A. I saw her first in Pennington in Bill Fritz's car.
Q. ,vas she turned over to you at that place?
A. She was.
Jittge 279 ~ Q. 'Where did you take herT
A. I brought her to her daugI1ter at Recd 1s
Cafe.
(~. ,vhat was her condition with reference to being sober
or h,toxicated !
Objection: ·we object because irrelevant and immaterial.
She is not on trial.
By the Court: Objection overruled.
Exception saved.
A. She was drunk.
Q. After you took her to lier daughter's what did you do 1
A. I told her to go in and clean up. She ·was bloody all
over.
.
(J. ,vhat did you do 1
A. I went to St. Charles to ,John 1\Iil]er's place.
Q. '·Vas the bocl:v of J olm Miller there at that time¥
A. No; it had been moYed.
Q. ,vhere did you next go 'l
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Hobert Belcher.

A. I came back down to St. Charles.
(l. \Vere you present when the automobile belonging to
.Joe Leigh was searcl1ed there f
A. Yes.
Q. What was taken out of the automobile by you or some
other officers f
A. I saw the pint of whiskey got out of the car, or part
of a pint. It looked like a big drink had been
page 280 ~ taken out of it.
'
(J. ,vhere was the car at that time 1
A. It was near the east end of St. Chades.
Q. ,v1mt other officers, if any, were with you at the time?
A. Bill Fritz, Mr. Blair and myself.
Q. Did you search the car yourself or did the other officers f
A. The other officers searched the car.

CROSS EXAMINATION.
By Mr. Greem·:
'Q. :Mrs. Maude Leigh was pretty bloody at that time, wasn't
she?
A. Yes; she was bad bloody.
Q. And very excited 1
A. She was in a pretty bad condition at that time.
Q. You brought her to her daughter's and left her there?
A. Ycs, I did because she was not fit to bring here, to jail
aH hloody as she was. I told her to clean up and I would be
hack if I needed her.
Q. You dicl not g-o back after her 1
A. No.

(J. At the time you got this whiskey out of the car it was
some two hours after the trouble, wnsn't it?
A. It wns some time after the trouble but I don't know how
long.
Q. It was some two hours, wasn't iU
page 281 ~ A. I don't know but it hnd been some time.
Q. Somebody had brought the car to St. Charles
from clown on the highway, hadn't they?
A. I don't know where they had brought the car from.
By Mr. \Villiams: If your Honor please, we desire to iutro<lnce tlie clog, whiskey, beer, gun and this frame. I believe the
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Mimzie T. Kilbourne.
warnmt bas already boon introduced in evidence. "\Ve rest.

B)• .Mr. Robinette: Do you desire to introduce the knife
toot
By 1Ir. \Villiams: I think we 1mm already introduced it.
If 1iot, we want to introduce it at this time.
By )Ir. Tnte: If your 1101101· please, we would like for John
:\filler, Jr., to stay in the courtroom. He has already testified.

By Mi·. Robinette: "\Ve ha\'e no objection to it.
Whereupon, the following evidence was introduced on behalf of the defendant.
EVIDENCE FOR DEFENDANT.
pngc 282 ~

\Y11ereupon,

MINNIE T. KILBOURNE,
1ho fin;t witness offered by and on behalf of the defendant,

after being first duly sworn, testified as follows:

DIRECT EXAMINATION.
R\· Mr. Greear:

·lJ.

Your name is Minnie T. Kilbourne?

A. It is.

<1. \Vhat is your occupation 1
A. Court Reporter and stenographer.
Q. How long have you followed the business of court reporter and stenographer?
A. Since the 22nd dny of September, 1921.
Q. Did you report the preliminary hearing in the case of
the Commonwealth v. Joe Leigh?
A. I did.
Q. Did you take down the statements, the questions and
nnswcrs in ihe examination of Jerrv Hall at that time?
A. I did.
.
Q. Was that the same Jerry Hall who testified in this case
Yf':-tenlnv f
. A. I cnn 't answer that question because I never look at the
witJie:,;:,:;, I never pay nny attention to the witness.
(J. Did ~'Ou transcribe the record of Jerry Hall's testimony
n:-. given 011 the preliminary hearing?
A. Yes; I did.
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.Minnie T. KiUJourne.
· Q. I show you the record of the preliminary
Jiage 283 ~ hearing in the case of the Commonwealth v. Joe
Leigh· and ask you if that is the transcript of

1he hearing and the witness, Jerry Hall 7
A. Ycs; it is.
Q. On that examination I will ask you if Jerry Hall was
nskod this question m1<l made this answer:
"Q. ,vimt time did he leave your house and what was the
renson for him leaving?"
"(J. He was sitting around there listening at the ball game,
and this little girl came up there after him and said Joe was
<low11 there raising trouble and told him to come home."
A. l\Iv notes show that he made that statement.
Q. I
ask you if in the same examination that Jerry Hall

,,·ill

rnndc this statement:

".A. I saw Joe have a gun and .John went in his pocket
an<l got his knife. I backed out on the porch when the first
shot was fired and I saw John cut Joo. I don't know whether
11e cnt him more than once or not. I started running when
I saw that. "
A. That answer is in my shorthand notes.
(J. I will ask you if at a~1other point in Jerry's evidence he
mndc the following answer to a question propounded to him?

"A. Ycs; he went in his pocket and got his knife."
A. 'l1hat statement is in my notes.
I want to make this statement. ·w11en I tran1111gc 284 } scribe a pr?lh~inary hearing I always read it back
and check it with mv shorthand notes.

When I went home last night, after J errv Hall was on
1hc witness stand yesterday afternoon, I hunted up my shorthand notes of the preliminary hearing and read the evidence
of .Teny Hall and those statements were certainly in my notes.
By Mr. Tate: What page is that on, Mr. Greear?
By l\fr. Greear: Pages 2, 13 and 15.

CROSS EXAMINATION.
No questions.
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'Whereupon,
C. 0. ROBBINS,
nnother witness callecl by and on behalf of the clefendant, after
heing first duly sworn, testified as follows:

DIRECT EXAl\IINATION.
Bv Mr. Greear:
·Q. Is yon"i· name Cortland Robbins t
A. That is a nickname.
Q. ·what is your correct name!
A. Carlos.
page 285 ~
Q. Corlus 0. Robbins!
A. Yes, sir.
Q. Where do you live!
A. Up above St. Cha1·lesf
Q. What is your occupation f
A. I work at the mines and drive a taxi.
Q. Do you know Jerry Hall who testified in this case 1
A. Yes.
Q. '\Vere you called in your taxi to come up near the home
of .John lf.ille1· on the e,·cning this trouble occurred!
A. Yes, sir; I was.
Q. At the time you received the call did you know anything
nbont this trouble!
A. No, sir.
(J. Wlmt did they cnll that place where they turnecl off
from the main. highway to where John 1\[iller lived j
A. Usually when anybody would call for a taxi they would
~ny come np to the lane.
Q. Was tllat the kind of call you got that day!
A. Yes.
Q. Did ~·on know who called you?
A. I didn't know at the time but when I got tliere he was
waiting.
Q. ·when you got there who was waiting?
A. ,Jcrrv Hall.
Q. '\\1m·t di<l he say to yoa wlien yoa drove upf
A. As i:;oon as I pulled in the mouth of the lane
page 286 ~ Jerry Hall opened the door and told me to take
l1im home right quick.
(J. I will ask you if at that time .Jerry I-foll told you about
nny frouble between Joe Leigh and .John l\fillcd
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C. 0. Robbins.
A. Yes; he did.
Q. Did you ask him how it happened 1
A. He first said "Take me home, right quick, Joe Leigh
lms killed John l\liller". I said, "He did" or "How come".
1. don't rcmenber how I said it.
Q. I will ask you if at that time Jerry Hall told you these
nwn Juul gotten into a fight l
A. Yes, sir.
Q ...And while they were into the fight ::\Iiller took out a knife
and was cutting Joe and he started in to help him?
.A. He said, "Joe came up 1here and he and ,John got into
a fight and John was cutting ,Joe with a knife and he first
stn 1~ted to help ,John and ,Joe pulled a pistol out and com1111•rn!e<l shooting at J obn and he nm.
Q. About what time in the evening was that?
A. I couldu 't sav. I clon 't remember the time.
Q. Had the amlnilance been up and moved the body of John
)liller?
A. Xo, sir; the mnhnlm1ce cnme there and I pulled right in
lv:hind him. As I pulled off the pike the ambulance pulled
through and I pulled right in behind him.

CROSS EXAl\IINATION.
page 287

~

By Mr. '\Villimns:
Q. '\Yhy do they cnll you Cort?
A. I don't know. I have went by that nanie all my life.
It's just a nickname.
•
(J. I hl'lie,·e on this dny you say who called who 7
.A. l don't know who <'ailed me.
(J. ,n10 did they say it was l
A. The telephone rang und I ~mswered it and they said they
,, 1111te1l n tnxi up at the lane aml I said, "All right" and I
went strnight up there.
Q. Did you see any other cm· up there when you got there?
A. I pulled in behind the ambulance. I don't 1·emember
s1.wing- auv other car.
(J. 'Did· yon sec anybody cl:-:e up there?
A. Kot at the mouth of the lane. This boy was the only one
1hcrc.
Q. Diel you see anybody cl:-;c i11 that vicinity?
A. I don't remember.
Q. ,vould you luH"c remembered it, if yon had seen anybody?
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C. 0. Robbins.
A. If I had seen a11yho1ly else in particular I would have.
I don't remcmhPr sN•i11g nnybody except this boy.
(J. Do you know whetlicr or not it was .Jeny Hall that called
VOll?

· A. I don't kuow who ealled me.
Q. I bclie\·e you stated the first thing he said when he got
in the car was .Joe Leigh has killccl John Miller. Is that right?
A. No; he said take me home right quick. Joe
1mge 288 Leigh hm; killccl J olm :Miller.
Q. "\V11s he weU
A. Yl's; I believe he wus. It was ruining.
<i. Was it mining ha I'd when you stopped there!

r

A.
Q.
A.
Q.

Yes.

Did he appear to he out of brcn the?
I clon 't know as he did.
How long have you known Joe Leigh?
A. I don't know just how long. I would say seven or eight

Vl'/ll'S.

·· Q. !low mm1y ti111es you sec him since this happened?
A. I don't know l hm·e i;een him arou11d aml in St. Charles.
(J. I hclieYe he li\'l's at Kingsport or somewhere in Tenncss<·e, cloesn 't be ?
A. I don't know.
(l, As a matter of t'iu·t c,·ery time he has heen back since
this t l'ouble ocl'UtTe<l ~·on have been riding around with him,
h,1 \'l'll

't

YOU

!

A. No: sir; I han 1101 he<.m riding a1·0111Hl with llim nt all.
Q. You a re good fl'il•t11h,, you arnl .Joe Leig'h?
A. ·we are not mwmie:-;.
(l. You say you ha\'l' uot been ridi11g nrouncl with ,Joe
] ,l'ig·h ?
A. No, sir; I han uot ridden nrouucl nnywhere with him ·
a" I know of.
Q. I don't lwlie,·e ~·011 have stated thnt ,Terry Hall actually
told you he hc1lped ,Jol111 :Miller on that occasion, have you?
A. Jfo ~mid he started in to help John and Joe
pag-<.' 289 }- pulled a pistol out and conmll'nced shooting and
Iw run.
(J. \Yhnt did he i-ay he did to h<'lp .John!
A. He didu 't say. lit• just said he sta rtcd in to help him.
Q. What clid he mean hy thatf
A. f clon 't know what he meant.
Q. Did you take it hl' meant he startt>cl in the house?
A. l would take it that he started to help him in the fight.
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C. 0. Robbins.
Q. ,v1iat did lw ui.e to help him?
A. He cli<l11 't use nothing as I )mow of. I don't know any1hing about it.
Q. I believe at that time Jerry was a fairly small boy!
A. I don't know his age.
Q. Did you tnke it that he intended to help John in the
fight?
A. That\; w1mt I thought.
Q. That he i11tended to help l1im?
A. Tlrnt is wlmt I thought the way he spoke it to me. He
~aid, "I start<'d in to help .John."
Q. He didn 'l undertake to tell you on that occasion whether
;t gun -was puBed out first or tho knife?
A. Yes; he imid, ".John was cutting Joe with the knife".
Q. Did he nctually toll you that ,John pulled the knife first.
A. He said, "Joh11 was cutting ,Joe with a
pag-e 290 r kn i t'e ".
Q. He didn't say whether that was before or
;it'te1· .Toe pulled tlw pistol?
A. He said, ",John was cuttin~ .Joe with a knife and Joe
1mlled l1is gun out and stftrted shooting at Jolm an<l he run".
Q. Did he tell you why J olm was needing help?
A. He didn '1 tell me why.
Q. Yon undcl'stood that John wns needing help there,
<)idn 't YOU?
A. I ·know just what he tol<l me.
Q. I want to know how you understood it?
A. He said he started in to help John.
Q. And from thnt you thought John Miller needed help,
didn't you?
A. He didn't say he needed help.
Q. He didn't say specifically who pulled the first weapon
out. did he?
A. He just said, "John was cutting Joe with a knife and
.Toe> pulled his g-un and started shooting".
Q. I want to nsk you again if since this happened you have
not driven hy the 'Miller home with Joe Leigl1?
A. No, sit·; I have not.

·witness stood aside.
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Wlicreupon,

.
LEO B. HAGY,
nnotlier witness called bv and on behalf of tbe Defendant,,
after beiug first <lnly s,;orn, testified as follo,\'S:
DIUECT EXA:MINATION.

Bv Mr. Robinette:
•Q. Is your name Leo B. Hagy!
.A. Yes, sir.
Q. ,vhere do you live 'l
A. St. Charles.
Q. How long have you lived in St. Charfcs r
A. About 22 vears.
Q. Did you ki10w John Jliller in his lifctimer
A. Yes, sir.
Q. Do you know Joe Leigh f
A. Yes, sir.
Q. Do you 1·emember having 11eard about Jolm l\Iiller being
kiIJed some time during July, Hi491
.A. Yes. sir.
Q. On that day did yon see ,Joe Leigh anywI1ere1
A. Yes, sir; I did.
Q. "'\rl1en did ~·ou see him if yon rccaIJ on the <lay this .killi11g· was snid to have taken place 1
A. I saw l1i111 n round 4 :00 o'clock or 4 :15.
Q. Where did you sec him?
page 292 ~ A. In front of Lee Cnfe.
<J. Is that in the town of St. Charles 1
A. Yes.
Q. Who was with him at thnt time if you recall Y
A. I was by myself and he was hy himself. He said Ill~
wuntetl to tnlk to me.
Q. ,vhere did yon ~o for your conversation l
A.
c went in the restaurant, Lee Cafe.
tl In Lee Cafe?
.A. Yes, sir.
<J, And you tliink that was about 4 :00 or 4 :15 of that dav !
·
A. Yes, sir.
Q. How Ion~ were you with .Toe Leigli on that afternoon!
A. A bout one hour.
(J. W'as there nnyone else with you or with :\Ir. Leigh on
1I1at afternoon, and if so, who wns it?
A. Yes, sir; Parr ,vallen.
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Leo B. Hagy.
Q.
A.
Q.
A.
Q.
A.
Q.

Where we.re you when Parr "\Vallen came to you 1
In the restaurant; in Lee Cafe.
You were in Lee Cafe 1
Yes, sir.
How long do you think you remained in Lee Cafe 1
Fifteen or twenty minutes.
Then wl1ere did you go if you went an~·where 1
A. I went to Benedict to a fil1ing stn tion.
Q. "\Vho went with you 1
A. Joe Leigh and Parr "\Vallen.
r,age 293 } Q. "\Vho dro,·e the car to Benedict?
A. Joe Leigh.
·
Q. "~ho drove it back?
A. I did.
ci. After you emne back from Benedict where did you go 1
A. I parked in front of Lee Cafe, and Joe and Parr went
in and I stayed on the outside.
Q. About what time of day was it when you saw Joe Leigh
the last time that afternoon?
A. It was around 5 :00 o'clock or 5 :15.
Q. During that hour, or almost an hour, that you were with
him did you ha,·e an opportunity to observe whether he was
intoxicated or not 1
A. Ycs, sir: I did.
Q. "\Vas he intoxicated 1
.A. No, sir.
Q. What were ~·ou all doing at the Benedict Coal Corporation place?
A. I had some sC'rip and I wanted to buy some gasoline.
Q. "\\'hat were you and Joe discussing if you recall at any
time during that honr?
A. He wanted to sell me a restanmnt.
Q. It was also discussed between you the purcliase or sale
of a coal mine, wasn't it¥
Que~tion objected to by counsel for Plaintiff he1mgc :294 } cause leading.
By 1.lr. Robinette: I will withdraw the question.

Q. W'hat else was discussed if you recall f
A. '\Ve cliscussecl the restaurant and Part· '\Yallen came up
mul said he would like to sell us a coal mine.
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Leo B. Hagy.
CHOSS EXAMINATION".
B,· )Ir. Tate:
·Q. ·where do you lh·e, )Ir. Hagy?
A. St. Charles, Virginia.
(J. Did you know ,John )riller in his lifetime?
.A. Yes, sir.
Q. Did you see him 011 the clay he was killed?
A. No, sir.
Q. Did yon sec his son or any of his family that day?
A. Xo, sir.
Q. What t imt' cli<l yon get "·ith ,Joe Leigl1?
A. Around 4 :00 01· 4 :15.
Q. "~here dicl yon get with him?
A. At the rcstmmrnt.
Q. What restmmrnt !
A. Lee Caf'<'.
Q. Was thnt th<' restaunrnt wlwre 1Iartha Thorpe works¥
A. I don't lwlieve she works there.
Q. Did you sNi m1y beer in the ear as you went to Benedict ?
rmgc 295 r A. No, sir; it wns my car WC were in.
Q. Whnt time was it when you first got with
.f 0('?

;\. It wns around 4:00 o'cloek.
Q. \Yhy do yon think it was 4:00 o'clock?
A. I had just gottc•n off from work and I pulled in there.

(J.

Diel ,Joe tell you where lw had been?
A. No, sir.
Q. \Vas he excited?
A. Xo, sir.
Q. \\·here wus his wife?
A. I didn't S<'<' his wife.
Q. I mu talkiug ahout his first wife?
A. T clidn 't sec her.
Q. And yon rodl• around with him until 5 :15?
A. Ko; we Htny('d in the restanl'ant a few minutes and I
told him I want(l<l to go to the Bene11i<"t Filling- Stnlion hefore
it 1·lc,,-ed. I wa11tecl to huy sonw g:1:-:olinc and I told hi111 if he
w:111tPd to talk to Ill(' he c·ould rid(' np with me.
(J. How far is Benedict from St. Charles?
A. Four 01· fh-c miles.
Q. W'hat time clicl you A"l't back to St. Charles?
A. A round 5 :00 o'clock.
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Leo B. Hagy.
Q. Wl1ero did you let J oc out f
Q. In front of Lee Cafe.
Q. How far is that from where John :.\Iillor lived f
A. About Jmlf a mile. l\Ir. l\IiUer lived above St. Charles.
Q. \Vas J oc duly sober then t
page 296} Q. Yes, sir.
Q. " 7 here did ho go then 7
A. Joe and Purr ,vallen went in the restaurant.
Q. Did you e\·er see tllem any more after that!
A. No, sir.
Q. Did yon see Mr. Leigh after tl1at?
A. No.
Q. Diel you sec nny of the Miller folks!
A. No, sir.
Q. Did you sec l\Iaude Leigh?
A. Ko.
Q. ·where is tho Xigger Head Club?
A. It's the other side of Pennington.
Q. Who operated it at that time?
A. I did at that time.
Q. \Vhat kind of place is that?
Counsel for defendant objected to ahoYC question because
i 111ma teriaJ.
By l\Ir. Tate: The jury lms a 1·igllt to know what kind
of place he operated.
By the Court: Objection sustained.
Q. At that time was Joe armed!
A. Ko, sir.
Q. How was he dressed f
A. He had on n sport shirt, n light tan, I bepn_ge 297 ~ Iievc.
Q. ,v1rnt kind of trousers did he lmve on t
A. They were summer trousers, li~;ht weight.
Q. Did you see anything in his pocket?
A. Xo, sir. I conldn 't lul\"e soe11 anytbin.!?: in liis pockets?
Q. Do you tell the jury if he hnd had auythbig iu his pocket
in summer trousers it would not s110w !
A. He Imel on a sport shirt an<l it was out over his trousers.
Q. "'\Vas there anything to lwe>p you from seeing if you bncl
looked or examined f
A. I didn't cxnminc his pockets.
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Parr Tl'allett.
Q. "Wasn't ,Toe in an excited frame of min<l, face flushctl
and not normal t
A. No~ sir.
Q. From your observation of him could you tell whether
or not he had been drinking 1
A. No, sir; he hadn't.
Q. It never occurred to you that he had been drinking'!
A. No, sir.
Q. He does dri11k, doesn't l1e 'l
A. I don't know.
Q. He drinks pretty heavy doesn't he 1 Isn't be a pretty
heavy drinked
A. I never did see him drinking.
Q. Didn't you sec him drinking thut day 1
A. No, sir.

page 298 ~

RE-DIRECT EXA:\IINATIOX.

By Mr. Robinette:
Q. What time dicl the Benedict Filling Station close tliat
afternoon, or any aft<>rnoon 1
A. It is supposed to close at 5 :00 o'clock.

·witness stood aside.

,vhereupon,

,v

PARR ALLF.X,
another witness called by and on behalf of the Defendant, after being first duly sworn, t<'stified as follows:
DIRECT EXAMIK A TION.
By l\Ir. Greear:
Q. Is your name Parr ·wallen !

A. Yes, sir.
Q. w·here do you live 1
A. St. Charles.
Q. ,vhat is your occupation-?
A. I work at a truck mine.
Q. Do you know ,Joe Leigh¥
A. Yes, sir.
Q. Do you know Leo B. Hagy!
A. Yes.
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Parr TYalle1i.
Q. Do you remember an occasion on which
page 299 } there was some trouble in St. Charles between
Joe Leigh and J olm }\filler!
A. Yes, sir I remember it.
Q. Did you see Joe Leigh that afternoon 1
A. Yes, sir.
Q. ·where did you first see him 1
A. I saw him in Lee Cafe in St. Charles.
Q. \Vl10 was with him nt that time 1
A. Leo Hagy.
Q. ,vhat <lid you do thc>re 1
A. \Ve sat there and tnlkcd a few minutes. Leo wantc:d
me to go to Benedict with him and I went.
Q. Did you drink a beer there in Lee Cafe?
.A.• Yes, sir.
Q. ·what kind of beer was it?
A. I don't know. I don't remember.
Q. \Y as it high test or :{.:??
.A. It was supposed to he 8.2.
Q. " 7lmt size bottle did you driuk 1
A. It was a 12 ounce bottle.
Q. Did you have anything to drink other than that?
A. No.
Q.••\.t that time what was the condition of Joe Leigh?
A. He seemed to be in a normal condition just like lte alwa vs was.
Q. \Vas be excited in any particular?
A. No, sir.
page 300 } Q. Did he show any sig·n of being drunk or
drinking?
A. Nothing only he <lnrnk a beer with me.
Q. Did that have any effect on him ns you could tell?
A. No, sir.
Q. ·where did you go from tl1ere 7
A. \Ve went to Benedict.
Q. " 1 ho went to Benedict with you?
A. Leo, .Joe and mysC'lf went.
Q. ,vhose car did you g-o in!
A. Leo's.
Q. How long were yon np there?
A. I don't know; I Rllppose we were gone about thirty
minutes.
Q. About what time were you separated from Joe Leigl1,
you and Leo!
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Parr lValfon.
A. I don't know but I suppose it was around 5 :00 or 5 :Hi
1:1omewhere around tlmre.
Q. " 7 hat was Joe's condition nt the time you separated
from him?
A. I couldn't tell um· differenee in him than from the time
we got together.
·
Q. Did he show any sign of intoxication f
A. No ; he didn't.
Q. Did you see him any more thnt day?
A. Ko.

CROSS EXAMIKATIOX.
page 301 f Bv l\fr. Williams:
· Q. ,Ylmt time was it when you first got with
him!
A. It must lun-e been around 4 :00 o'clock.
Q. "'hy do you remember it was around 4:00 o'clock?
A. Because Leo nsked us to go with him to Benedict. He
said lie wnnted to buv some gas ancl the station closed at 5 :00
o'clock, he said.
·
Q. It could have been :1 :00 o'clock. couldn't it?
A. No; I was not in town until after 4 :00 o'clock.
Q. Do you know whnt time yon left home to go to town?
A. I don't know whether I left home when I went to town
or not. Sometimes I go to town and don't leave from him.
Q. On this particular day did you leave home when you
started to town? Di1I ,·on start from home?
A. I left home that· dav but I don't remcmher what time
I left.
.
Q. "\Yas it that morning or in the afternoon f
A. I possibly went horn(' two or thr('e times that day.
Q. ,Yell, did you!
A. I don't know.
Q. ,Yhat did you do that morning?
A. I don't know.
Q. You clon 't remember wliat yon did that morning at all?
A. Xo, I don't.
Q. Did you see ,Joe Leig:h thnt mm·ning·?
A. No.
page 302 ~
Q. Did you ~('(' .Tolin :Miller tlmt momin~~
A. No.
Q. And the first time you suw .To(' that afternoon was about
4:00 o'clock1
•
A. Yes, sir.
<-
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Parr Wallen.
Q. You got there some little time after Leo arrived, didn't
YOU!

• A. He wns in there when I went in.
Q. Therefore, if Leo arrived at 4:00 o'clock, you evidently
did not arrive at 4 :00 o'clock, did you 1
A. It was something near 4 :00 o'clock.
Q. You· say Joe wns not dl'inking f
A. No, sir.
Q. \Vasn 't he drinking any t
A. He drank tJ1e hcer with me I told you about.
Q.
asn 't he drinking before that time?
A. I didn't see him hefore that time.
Q. You could tell he had been drinking, couldn't you!
A. No, sir.
as Leo drinking some beer too?
Q.
A. Yes, sir.
Q. Do you know why it was Ll•o could not remember tlrnt?
A. Ro; I don't know.
Q. You and Leo and Joe 1mve talked tl1is over, haven't
you?
A. "re havt> discussed it but made no plans.
JJage 303 } Q. How many times have ~·on seen ,Joe Leigh
since this trouble happened!
A. I don't know.
Q. A bout how many times have you seen him!
A. I have no idea.
Q. You saw him about every time he came to St. Charles,
clidn 't you 7
A. I don't know how often he comes to St. Charles.
Q. He makes frequent tl'ips to St. Charles and every time
he comes to St. Charles you see him, don't you?
A. I don't know about that.
Q. You are good friends, aren't you'?
A. Y cs; we are friends.
Q. And you frequently drink beer with him t
A. Xo; I have not drunk beer with him more than two or
three times.
Q. Do you think one beer was all you drank there?
A. Y cs, sir; I drnnk one.
Q. Do you tl1ink ,Joe had had some before that 1
A. He migl1t ha Ye, I couldn't sny.
Q. "rhosc cai· did you go to Benedict in?
A. " 7e went in Leo's.
Q. ,v110 drove up there?

,v
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Clint II ugh es.
A. Joe.
Q. Who drove back 1
A. Leo.
}Jage 304 ~
Q. Do yon know where yon went after this 1
A. Yes; I went in the drug store and called my
wife. ""\Vc had made plans to go to Reed's Cafe.. Joe said
we could come down there about 7 :00 o'clock and we could
talk about the mines nncl he would give us a good dinner.
Q. Do you remember au~sthing cL,;c that happened that day?
A. Not in particular. I don't.
\Vhercuponi

CLIKT HUGHES,
another witness called by and on behalf of the defendant, after being first duly sworn, testified as follows:

DIRECT EXA1[IN.ATI0N.

By )Ir. Robinette:
Q. Is your name Clint Hnghes !
A. Yes, sir.
Q. 'Where do you live, l\Ir. Hugbesf
A. I live at Stone Creek.
Q. Did you liolcl any official position m the town of St.
Charles in Julv of Inst :rear?
A. Yes; I ";as policc·mnn there.
Q. Did you see ,J oc Leigl1 at any time on the dny ,John
:Miller was said to have been killE"cl t
A. Yes ; I clicL
page 305 ~
Q. About what time of day do you think it wa5t
that vou saw him?
A. It wns beh;een 4 :00 o 'dock nnd 4 :30.
Q. "'\Vhcrc did you sec him?
A. Below Jake Smith's place at the sycamore tree.
Q. as that in St. Charles 7
A. Yes.
Q. Did you have a tnlk with him!
A. Yes, sir.
Q. W"hnt was his condition at that time 1
A. He was sober.
Q. You couldn't tell 11c was drinking anything 1
A. No, sir.
·
Q. Did yon sec him any more that afternoon so far as you
knowt

"r
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Clint llug1ies.
A. No, sir.
Q. Did you notice in what direction he went after he left
you!
A. He walked up the street.
Q. Now, that sycamore tree you are talking about was that
at the bridge!
.A. Yes, sir.
Q. Do you know Charles :Mosley?
A. Yes, sir.
Q. Did you see him that day 1
.A. Yes, sir.
page 306 ~ Q. Where did you see l1im 1
.A. I met him there in the lane. I was going
down the street and he was coming- from W'ade 's Cafe.
Q. \Vlmt happened there1
~
A. He stopped and asked me-

Objection: \V c oh,ject to what Charles }ifosley said.
By the Court: Objection sustained.

Q. \Vere you at the l\Jayor's Office on that aftemoon 7
A. Yes, sir.
Q. State whether or not Chal'les Mosley was at the :Mayor's
Office that afternoon 1
A. He was.
Q. During the time you were there and during the time
Charles Mosley was there, did your office telephone ring?
A. Yes, sir; it sure did.
Q. Do you know who took charge of the message, if there
was a message!
A. Charles 1\Ioslev did.
Q. I believe you ,vere in the toilet at the timef
A. Yes, sir.
Q. Do you know who it was that was calling of your own
knowledge T
A. No; I don't know who it was.
Q. State whether or not you direct<.,cl l\fr. Mosley to receive the call?
11age 307 ~ A. I <lid.
Q. Did ~·ou urnlc>rstancl who it was that was
calling of your own know ledge?
A. No, sir; I did not.
Q. Did you learn there from ::\Cr. Mosley who the call was
from 1
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Clint Ilugltes.

A. Yes, sir.

,re object

to that.
By the Comt: Objection overrnled.
Q. He told you wbo it was from ?

,ve object.
A. Yes, sir.

Q. Do you know whether or not it was an inquiry nbout nnybo<lv ¥
A. Yes, sir.
Ob.ieC'tion: ,vc object. It nppl'ars from this evidence that
they have a man to prove that by.
By the Court: Objection overruled so far.

B,· ~[ r. Cridlin:
·Q. Arn you u member of the police force in St. Charles
now?
A. Ko, sir.
png:e

:ms

~

By l\Ir. Hohinette: I want to nsk this witness
one more question.

Q. Do you recnll, :\[r. Hughes, ahout what time it wns that
this telephone message came?
A. Yes, sir; I do.
Q. About whnt tinw was it?
A. It was between 5:00 and 5:1;;.
Q. Whnt was the condition of the weather at that time if
vou remember?
• A. It were raining.

CROSS EXAMI~ATION.

BY l\f r. Cridlin:
·Q. You are no longer connected with the police force, I
believe you sny 1
A. N~, sir, ht;t I'm still under bond.
Q. Under bond for what?
A. I haYe not been released yet.
Q. 'Why arc they still holding you under bond?
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Clint llugltes.
A. That's up to them.

At any time I want to go back I

can.
You are not working there nowf
No, sir.
But you al'e still under bond?
That's right.
Q. You have known Joe Leigh a long time?
A. Yes~ sir.
Q. Does he own a restaurant up there nowt
page 309 } A. Ko, sir.
Q. Did he own one for u long time there?
A. Yes.
Q. \Ylmt restaurant wns thnt?
.A. It was the cafc where \Vades own now.
Q. \Vha t did they call it when Joe owned it 1
A. I don't recall.
Q. You ought to know the nmne of it you ate there most of
the time, didn't you?
A. No, sir; I ate nt all of the restaurants.
Q. But you ate the most of the time at Joe's restaurant,
didn't you?
A. No, sir; I didn't.
Q. And drank beer there?
A. No, sir, I never drunk any beer there.
Q. I believe you say you saw .Toe Leigh on the day John
l\Iiller was killed at tho sycamore tree?
A. Yes, sir; I did.
Q. He was just sitting there Y
A. No, sir; he was standing.
Q. ·was lie talking to anybody?
A. He was talking lo me.
Q. \Vas anybody else around!
A. Nobody at that time.
Q. \Vhich got to the sycamore tr('O first, vou or Joe?
A. I was standing there nncl Joe came up.
page 310 } Q. From wl1ich direction did he come?
A. He rame from the lower end of town.
Q. He came walking along?
A. Yes.
Q. By himself?
Q.
A.
Q.
A.

A. No, sir.
Q...Who was with him?
A. Leo Hagy and Parr allcn.
Q. They all tllrce stopped there and talked to you 1
A. No, sir; they did not.

,v
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Clint Iluglws.
Q. ·what became of the other two men?
A. 'l'hey went up the street.
Q. They went up the street together 1
A. Yes.
Q. Do you know where they went 1
A. No, sir.
Q. Don't you know I.co Hagy was in Lee Cafe at that time
and Parr allen came from home 1
A. No., sir; I don't know tlwt.
Q. And as you tell it Joe and Purr ,vallen went down the
street together l
. A.. I didn't sav that.
Q. How did they go 1
A. I didn't say that.
Q. Didn't you say that a moment aµ;o !
A. I said Parr nnd Leo went up the street.
Q. Then they did go up the street together 1
page 311 ~ A. Parr and Leo did.
Q. How far were they at that time from Lee
Cafe?
A. From Lee Cafe 1 ·
Q. Yes.
ell, possibly between (>5 and 70 feet.
A.
Q. Just 65 or 70 feet from Lee (;afo1
A. Y cs,, sir.
Q. And they were walking in that direction T
A. No, sir; they were g-oing up the street.
Q. In which direction cast, west or what direction r
A. I never did study that.
Q. How long have yon been a police there at St. Charles l
A. Between seven and eight yea rs.
Q. And you never found out which was north, south, east
or west!
A. I was never int<.'rested in that.
Q. Joe, of course, at that time was perfeetly soher1
A. Yes., sir.
Q. And you saw him with this gun at thut time!
A. No, sir; I never.
Q. He didn't have this gun t
A. No, sir, not ns I saw.
Q. He carried a gun all the time, didn't he?
A. Not tbat I know of.
Q. Do you mean you had ne,·cr seen him with this gun before!

,v

,v
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Clint llu,qlies.
page 312 ~

A. No, sir; I hadn't, and I didn't see it that
day.
Q. And you didn't see it that day?
A. No, sir, I didn't.
Q. If lie l1ad had it in his pocket you could have seen it,
couldn't you 1
A. I was not searching him or looking for a gun.
Q. If a man had a gun in his pocket as big as tllis ( Showiug witness the 38 Special) you could not miss seeing it, could
you?
A. I wasn't looking for it.
Q. You were standing right by him?
A. Yes.
Q. Aud he had on summer trousNs f
A. Y cs, sir; he had on summer pants and a shirt like· this
one I have on.
Q. Was it about the same color as yours?
A. It was a creamish color.
Q. If he had on summer pants he could not have concealed
this gun., could he?
A. I didn't see the gun or the bulk of the gun.
Q. If he lrnd had it in his pocket you could have seen the
bulk, couldn't you?
A. Yes; I guess I could, if I had been looking for it.
Q. I suppose you took out your watch and looked at it
and saicl, "Here is Joe Leigh and it is between 4:00 and 4:301
A.. No, sir; I didn't.
Q. You had a watcl1 f
page 313 ~ A. No, sir; I clidn 't. I would look at the clock
fo restaura.11,t occasionally.
Q. How often did you look at the ;lock¥
A. The clock is in the restaurant and I would look at it
when I went in the restaurant.
Q. You were not in the restaurant all the time, were vou !
A. No, sir.
•
Q. How long had it been since yon were in the restaurant
and looked at the clock when vou saw .Joe?
A. It had been 15 or 20 or 25 minutes, possibly longer.
Q. You went in for the purpose of looking at the clock f
A. No, sir ; I didn't.
Q. ,vhose restaurant was that where ~·ou went in and looked
at the clock and checked the time of day 1
A. Bero Bailey's restaurant.
Q. You went. in to find out what time it was?
A. No, sir; I didn't go in for that.

1 i4
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Clint Hughes.
Q. "\Yhat did you go in the restaurant forf
A. I was police of the town and I went in to look for
drunks.
Q. You always look at the clock as you go in!
A. Sometimes I do.
Q. You came out of the restaurant and went to the sycamore tree?
A. Yes, sir.
Q. How long had you stood there before Joe Lnigh came
up?
page 314 } A. I don't know, possibly 30 minnt<.>s.
Q. You stood there hy yourself?
A. Yes, sir.
Q. "\Vere you standing up or sitting· down?
A. I was standing up.
Q. "\Yas it raining tlwt clay?
A. Yes; it was raining.
Q. You had your raineoat on I suppose?
A. Xo; I didn't haw any raincoat on.
Q. Did you get wet standinp; out tht1rt1?
A. N" ot too wet. I was standing under the tree.
Q. Did Joe have his raincoat on?
A. N"o, sir.
Q. He Jmd not been standing under the tree, had he?
A. Xo, sir.
Q. ,Yas he wet 1
A. He was not too wet. It was not raining too hard.
Q.•Joe didn't haw an~· cont on, did he?
A. Ko.
Q. And he Imel on light clot hes?
A. Yes.
Q. And yet you say he was not W('t?
A. I said he wasn't too wet. He was wet some.
Q. Did Leo Hagy and Pnn "'alien hn,·e on raincoats T
A. ~o, sir.
Q. Ancl they were not wet either?
pnge 315} A. Tll(>Y werc> not too wet.
Q. "~lu1t time did it start raining thnt nfternoon?
A. I clicln 't pay any attc>ntion to it.
Q. It rained about nll nftemoon, didn't it?
A. From that time on, 1 would say it did.
Q. It rained from about 4:00 o'elork right on up until John
:Miller was killed, clidn 't it ?
A. I remember it rained.
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Q. "~as it a constant rniu or did they have n heavy storm
between?
A. It was a corn;tant rain until nhout the time they said
Miller was killed tl1ere was a lmrcl ~hower.
Q. After Joe Leigh left there in the ncigbborhoocl of 4 :30
or 5 :00 o'clock, did you see him after tha U
A. No, sir.
Q. Did you see )[nude Leigh there on the street?
A. No, sir.
Q. Had you seen .Joe before that that afternoon?
A. N'o, sir., except the one time.
Q. Arn] you 1wver did see :.\Iaude Leigh that afternoon at
alU
A. No, sir; I didn't.
Q. "\Vas .Joe's car parked around there close?
A. I never looked at his cur. I didn't see it nowhere.
Q. "\Vlint kind of enr did Joe have at that time 1
A. He Imel a Hudson.
Q. Aud you didn't see it parked anywhere!

A. No; I didn't.
Q. Did he live in St. Charles at that time Z
A. No, sir.
Q. vVhm·e did he live!
A. He staved with his son-in-law at Reed's Cafe.
Q. y OU say Joe lived at Reed's Cnfe at that time?
A. To the best of my remembrance he did.
Q. You know exactly where he lived and you were there
most of the time yourself?
A. I eat tliern ~mnetimes.
Q. Yon Ii ve in St. Chnrlcs nnd go to Reed's Cafe most
cverv dav?
No; sir, I was not there every dny.
Q. w·ere you down tl1ere looking for drunks f
A. No, sir: I wasn't.
Q. What wns your interest in going to Reed's Cafe so much Z
A. I was going down there to eat.
Q. "~nsn 't there nny place to ent in Pennington Gap and St.
Charles?
A. Yes; there were places to cat in Pennington and St.
Charles.
Q. After this trouble happened you were there most every
clay, weren't you 1

page 316

A:
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.A.. No, sir; I wasn't.
Q. About as long as Joe owned that place you ate there
most of the time, didn't you?
page 317 ~ A. No, sir, uot most of the time.
Q. The only interest you had down there at
Reed's Cafe was to go eat. "\Vas that all the interest you
l1ad?
A. Yes, sir; just like I go to other places to eat.
Q. Now you cat yom- meals at regular times, do you1
A. No, sir ; I don't.
Q. You usually ate your supper at Reed's Cafe at 10:00
01' 11 :00 0 'clock, didn't you?
A. No, sir; I <lidn 't eat supper at 10 or 11 :00 o'clock.
Q. Do you mean you ha<l had your supper and would go
down to Beu Hur to get a sandwich at that time of night?
A. I went down there to eat just like I go to other places
to eat.
Q. You liad eaten your supper and would go there to eat
a sandwich? You thought Joe's sandwiches were so much
better than anything in St. Charles or Pennington Gap you
would ride five or six miles to get oner
A. I thought so, ham sandwiches and liamburgers.
Q. They didn't have any hum sandwiches or hamburgers in
St. Charles, did they?
A. Yes, sir.
Q. But you thonght Joe lmd a particular knack for putting
out hamburgers 1
1\.. I thought so.
Q. And you would travel every night to Ben Hur to get a
sandwich!
pag-e 318 r A. No; not every night. I didn't go every
night.
Q. You were not arresting anybody or doing any official
duties at Reed's Cafe, were you f
A. No, sir; I was not arresting anybody.
Q. As a matter of fact you were doing a little courting down
there. weren't yon?
A. No, sir; i wasn't.
Q. You never did do any courting down there f
A. No, sir; I never.
Q. You are sm·e of that¥
A. Yes, sir; I'm sure of that. I'm a married man.
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Bessie Carter.
RE-DIRECT EXAMINATION.

Bv 1( r. Robinette:
..Q. Diel you ever see Mr. Cridlin at Reed's Cafe?
A. Ycs, sir; I have seen him there several times.
Q. Do you know why he left Jonesville and went over there?
A. Yes, sir.
Q. \Vhy did he leave the town of Jonesville and go to Reed's
Cafof
A. He went over there to eat.
Q. Did you see the Attomey for the Commonwealth there
also?
A. Yes, sir.
q. Do you know wl1y he left his mother's cooking and went
over there?
page 319 r A. Yes; he went over tllere to eat.
Q. I don't sunposc the other attorney eats
there. He fives too far away. They are talking about this
Heed's Cafe being at Ben Hur. Reed's Cafe is not in the town
of Ben Hur, is it?
A. No, sir.
Q. It is between Ben Hur and Pennington Gap, is it not?
A. Yes, sir; it is.
Q. Is it pretty thickly settled through there?
A. Not too thick.
Q. If l\f r. Reed, who had tltat cafc had Imel to depend on
these two or three people, he would have to close his doors,
wonldn 't he?
A. He certainly would.
Witness stood aside.
·whereupon,
BESSIE CARTER,
another witness called by and on behalf of the Defendant,
after being first duly sworn, testified as follows :
DIRECT EXAMINATION.

By :Mr. Greear:
(~. Is your name Bessie Carter?
page 320 r A. Yes, sir.
Q. \Vl10re do you live?
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A. I live at St. Charles.
Q. \Ybat is your occupntion?
.A. I work in a restaurant.
Q. How long have you fo1low,Jd that work 1
A. Since 1928 but not regular.

Q. Do yon know a womnn nnmed :Murtha Thorpe 1
A. Yes, sir.
(J. Do you know Joo L('igh f
A. Yes, sir.
Q. Do you know his wife, Muuclc Leigh T
A. Yes.
Q. \Yere you in St. Charles the clay the trouble occurred be·
. tween ,Joe Ll'igh and John )[illet·?
A. Yes, sir;·I was.
Q. Whnt were you doing that day?
A.. I was operating a rl'stnurant.
Q. ""here f
A. In St. CharJes, the C'ity Cafe.
Q. Did ,Joe Leigh and his wife, ~[nude Leigh, come in your
restaurnnt at any time that day?
A. Yes, sir.
Q. About what time was that?
A. It was in the afternoon hut I don't know what time it
11age :-121

r

\\'118.

Q. How long· hl1fore you heanl of the h'ouble
wns it?

A. About. ten minutes.
Q. \Vas that the first time yon had seen ,fol' that day?
A. Xo; he cmne in about 10:00 or 10:HO and asked about
Bero Bnilcv. He asked if Thad seen him and I told him I had
not nncl lw· said he would ha\'o to go to Ute house to see him.
Q. "\Vhat was the condition of ,Jew Leig·h with refet·enco to
intoxic•11tion the two times Yon snw him thnt dav?
A. None nt all; he lrnd ;tot dnmk anything, in m;v place
of business.
Q. Did lie show nny signs of drinking?
A. No, si1·, 110110 at all.
Q. "'hat was the condition of' his first wife, 1\fande Llligh 7
A. She wa1k<'<l in nncl snid, "BN,~ie, n re yon working hard
or hardly working?" I snid, "A Jittle of both".
Q. Did slw show any signs of !wing intoxicntccl?
A. Xo, sir.
Q. '\Vas that the only time you snw her that clay?
A. Yes.
0

r--
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Bessie Carter.
Q. Did tliey buy anything at your place?.
.
A. They bought two quarts of beer, and 1t was put m a
paper bag and taken out.
Q. Did they drink anything while they were in there 1
A. No, sir; they did not.
Q. Did they over sit down Y
A. No, sir.
1iago 322} Q. At the time Joe Leigh nnd Maude Leigh
were in there was Martha Thorpe in the restaurant 1
A. No, sir. If she was in there I didn't know it.
Q. Did she receive any food and sit an hour in the booth
there!
.A. If she did, I did not see her.
ci. "\Vas she in there that afternoon at all!
A. If she was in there, I didn't see her.
CROSS EXAMINATION.

:Mr. Cridlin:
Q. You did sell Joe Leigh two qua1·ts of beerf
A. I didn't.
Q. ,vho clicl t
A. :Mossie Livingston.
Q. ,vhat time of clny was it when she sold him the heed
A. It was in the afternoon.
ll. Is that the beer you sold him Y
A. I don't know.
Q. Is that the same kind of beer you sol<l in your place
of husiness?
A. Yes, it looks like it.
Q. ,rho else was in your place of busness at that time except Joe Lei~h and Maude Leigh and this other girl that you
snY was not there?
:A. If she was there, I didn't see her.
Q. You woukln 't say she was not in there. You saw Joe
and ·l\[aude in there 7
page 323 } A. Yes, sir; I saw them.
Q. You woulcln 't say the Thorpe girl was not
in there, would ~·on?
..A. If she was iu there, I dicln 't see her and I didn't wait
on her.
Q. Did you pay any attention to Joe Leigh to see if he
was under the influence of liquor?

-~
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Bessie Carter.
A.
beer
Q.
A.
Q.

He walked in and stood at the cooler and ordered the
and walked out.
He did that quite ofte11, didn't he 1
No, sir; he didn't.
Do you mean he never come there and bought beer 7
A. Do you think I'm going to count every time I sell a man
beer¥
Q. How many times <lid you ever wait on Joe Leigh there
in the restaurant 'l
A. I don't know. I'm afraid to say.
Q. \Vhy are you afraid to say!
A. I might teil a story. I'm afraid I might tell a story if
I should sav.
(J. Why iire you afraid you would tell a story 1
A. Because I·don't know how manv times.
Q. You worked with Joe a good loi1g while, didn't you?
A. Yes, sir.
(J. Aud :vou are pretty friendly with him 1
A. Yes.
pag(! 324 ~ Q. .And you think a lot of him, don't you 1
~.\. No; I don't think a lot of him. I dou't think
any more of him than I do anybody else.
Q. Did you pay any attention to Maude when she came
in there .
.A. It 'i> just like I told yon when you had me down there
talking to me, by George, about ·Maude. :Maude walked in
like I told you a minute ago and said, '' Bessie, are you working hard or hardly working!" and I said, "A little of both".
That's all that was said.
Q. What was her condition?
A. ::\h- Lord, clo You think I'm a doctor? I didn't examine
her but' she didn't" act like she wa~ intoxicated.
Q. Did she act like she was sober?
A. I told von she didn't act like she was intoxicated to me.
Q. Kow, ,~·liat dicl she do that made it appear to you that
she was sober!
A.
eIJ, she didn't stagger or anything.
Q. Diel she ask for beer 7
A. Xo, sir; she clidn 't.
Q. You paid no particular attention to them, did your
A. I wasn't in Joye with them.
•
Q. I belie,·e you said you clidn 't wait on them 1
A. No, sir.
page 325 ~
Q. You <lidn 't get them any heer?

,v
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A. No, sir; I told you I didn't.
Q. 'What were you doing when they were in there?
A. I was waiting on somebody else.
Q. vYho waited on them?
A. ~fossie Livingston I told you.
'\Vitness stood aside.
·whereupon,

l\fOSSIE LIVINGSTON,
another witness called by and on behalf of the Defendant,
after being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By :Mr. Robinette:
(~.
A.
Q.
were
A.

Your name is 1Iossie Livingston¥
Yes, sir.
Talk out so the Court and jury can hear you. Where
you last .Tuly the 9th?
I was working at City Cafe.
Q. ·whcre1
.A. St. Charles.
· (~. \\That were you doing there 1
A. I was a waitress.
·
Q. Do you know J·oc Leigh and )faude Leigh Y
.
A. Yes, sir.
page 326 ~ Q. Do you remember to have heard about J obn ·
1\Hllcr being killed?
A. Yes, sir.
Q. On that day did you see .Joc Leigh or his wife, Maude
Leigh?
·
.A. Yes, sir.
ci. Where did yon sec them¥
A. I saw them in City Oafe.
(~. Could you give the Court and jury some idea what time
that was?
A. It must have been around 5 :00 o'clock, I guess.
Q. Anyhow, it was as late as 5 :00 o'clock?
A. Yes; it waR in the late afternoon.
Q. You would not undertake to give the exact time?
A. No, I don't know the exact time.
Q. ·were you working in the City Cafe that afternoon¥

-·,J
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111 ossic Li1,in9sto1i.
A. Yes, sir.
Q. During that nfternoon you suy you <lid see Joe Leigh
nnd his wifl' in the City Cafe.
A. Ycs, sir; I did.
Q. Did yon wait on Joe Leigh at that time?
A. I certainlv did.
Q. Diel eithci· .Joe Leigh or his wifc sit down f
A. No, sir.
Q. Did he bny anything in thl' restnunmt?
A. Joe came in and asked me for two quarts of
page 3:!7 ~ beer going out. I put it in n bag and ga,·e it to
him, he paid for it and left and ne,·er snitl another
word.
Q. Diel you see :::\fr. Leigh lean• the restaurant.
A. Xo, sir.
Q. At that time did you notic<.• whether or not :\fr. Leigh
was clrnnk or sober?
A. He was not drnnk.
Q. Did yon see anything about him that would show that
he was intoxi<'nted?
A. Xo, sir; I did not.
(J. Did you talk to :l\lnude Leigh?
A. I didn't speak to l\[rs. Leigh. She came in behind Mr.
Leigh.
Q. Did you see her lenve?
A. No; I did not see her go out.
Q. How long do you think they renrnincd in there nfter they
came in?
A. Not over four minutes. He got his beer and went out.
(J. "'1'as nnybody else waiting on customers except you and
:i\I rs. Carter?
A. No, sir.
Q. Do vou know l\fortha Thorpe?
A. Yes·.
Q. Did yon see lier in the restaurant while Joe Leigh was
:in tbere?
.A. I did not.
pag·c 328 ~
Q. To the best of yonr reco]lection clicl you serve
1\rnrtlm Thorpe on that dny?
A. No, [,;it·; T did not.
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Livitigston.

CROSS EXAMINATION.
Bv .Mr. vVil1iams:
'Q. Did you ever serve :Martha Thotpe?
A. Yes; I have.
Q. Aud she has eaten there several times, hasn't she?
A. She drinks a lot of dopes there.
Q. vVhat makes you think you did not wait on hed
A. Because she was not in there. I am positive I did not
wait on her.
Q. You are positive you did not wait on her?
A. I am not absolutely positive she was not in the building
lmt I do know I did not wait on her.
Q. Do you say she was not in the building?
A. I di<ln 't see her in there. If she was in there, I did
not see her.
Q. Just what test do you use to tell whether anybody is
clrnnk or not 1
A. I sell beer and I have to know. I notice when they come
in.
ll, 'W"hat te~t do you use?
A. I notice how they talk and how they walk, when they
c·ome in the door.
Q. How did ,Joo Leigh walk when he came in the door?
A. I didn't see him come in the door.
pnge 329 } Q. You ordinarily tell the way a man walks and
the way he talks as he comes in the door whether
or not he is intoxicated 1
A. y OU can ten hy the way they talk.
Q. How did ,Joe talk on that occasion?
A. He just said, '' :Mossie, give me two quarts of beer going
out.''
<l. How was lie dressed?
A. I don't know.
lJ. Do you remember whether his hair was down in llis eyes
or not?
·
A. No, sir; I don't remember.
Q. You don't know how he was dressed?
A. I don't pay any attention to how people are dressed.
Q. Diel he have on a sport shirt?
A. I don't know. I don't know how people are dressed
or anything about it. "\Ve had a bunch of people to wait on
and I pay no attention to how people are dressed.
Q. There were several people around and you glanced up
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and saw Joe Leigh and you handed him his beer and took his
money and you don't know how lie looked, do you?
A. He looked like he alwavs llad.
Q. You clicln 't notice his· hair!
A. ·why should If
Q. .A.ucl you did not notice his clothes Y
A. No, sir.
page 330 r Q. And you didn't see him come in the door to
see how he walkedt
A. I told vou I didn't see l1im come in the door.
Q. And you heard him make this one little biief statement,
and Maude did not speak to you 1
A. :Maude did not speak. Maude came in and walked on
around the stove.
Q. Ho,,• was she dressedf'
A. I don't know.
Q. How much attention did yon pay to :Maude f
A. I just noticed her as I was going back and forth.
Q. Basing on that observation, do you still tell this jury
that she positively was not drunk!
A. Yes, sir.
Q. You still tell this jury that neither one of them was
drunk?
A. No, sh·; they wasn't drunk.
(~. Or is this your statement: As far as you could tell,
Joe Leigh was not clrnnk?
A. As far us I know he was not drunk. If he was drunk
I could not have sold him beer.
Q. Couldn't you tell he had been drinking?
A. ~o, sir.
Q. As a matter of fact you were not in position to tell
whethe1· he was or was notf
A. I clidn 't pay any attention to l\frs. Leigh
page 331 r but he walked jrn,t li!rn he always did.
Q. I believe you told me you watclrncl them as
they came in the door¥
A. ~ o., sir; I didn't watch them as tl1ey came in the door.
I know he was not drinking.
Q. Did you work for .Toe, too'l
A. No, sir, I never.
Q. Do you tell this jury positively tlrnt Joe Leigh was not
drinking on that occasion'/
A. Y cs, sir; I don't tl1iuk he wa!'I..
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Bessie Carter.
Q. Under your solemn oath would you tell this jury he bad
not been drinking on this occasion f
A. I never saw him drinking.
Q. ·would you tell this jury that Joe Leigh positively was
not drinking on that occasion?
A. He was not intoxicated.
Q. ,vould you tell this jury he was not drinking on that
occasion¥
A. No, sir; he was not. That is the way I feel about it.
I feel that way.
Q. Do you know why you feel that way 1
A. Because I don't think he was drinking.
RE-DIRECT EXAMINATION.
By l\Ir. Robinette:
Q. You saw nothing there that indicated to you that
lutcl been cl rinking?
A. No, sir; I didn't.

110

page 332 ~
RE-CROSS EXA~IINATION.
By :Mr. ·williams:
Q. as Joe wet at tllat time 1
A. No.
Q. Diel he have on a 1·aincoat 1
A. No.
Q. Don't you know as a matter of fact not 15 or 20 minutes
before this it had been raining for about an hour prior to
that time?
A. Yes, it had rained.
Q. And Joe did not have a raincoat on!
A. No; he did not have any eoat on.
Q. And he was not wet 1
.A.. If he was wet I didn't notice him and that's all I can
say.
Q. You noticed about him being wet about as much as yon
noticed him being drinking, dicln 't you! You wanted to sell
him some beer 1
A. I did sell him some beer.

,v

Bv )Ir. Robinette:
·Q. You had been trained in order not to violate the law
not to sell beer to people who were intoxicated?
.A.. Yes, sir.
Stand aside.
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·whereupon,

CHARLES ·w. HALL,
nnother witness called by and on behalf of tho Defendant, after being first duly sworn, testified as follows:
DIRECT EXA:\IINATION.

By .:Mr. Greear:
Q. Is your name Charles ""\Y. Hall?
A. Yes, sir.
Q. ""\Vhere do you live, Mr. Hall?
A. I live at Leona Mines, Virginia.
Q. Do you have a nickname?
A. Yes, sir, Chuck.
Q. Do you know Junior Miller o,·er there?
A. Yes; sir.
Q. Do you know Roy Hall f
A. Yes, sir.
Q. Are you any relation to Roy Hall?
A. No_, sir.
Q. Did you know J olm Miller in his lifetime?
A. Yes, sir.
Q. On the day .T ohn :J\Iiller was kill~d, what wore you doing '1
A. I drove a taxi that clay.
Q. ,vhose taxi did you drive f
A. Cad Bucluuum 's.
Q. I will ask you if yon picked up Junior :Miller and Roy
Hall that dav?
page 334 } A. Yes, si ;. ; Roy and Junior flagged me right
in front of Hall's house. I had started to St.
Charles and they said turn around and take tis up the road
and hv the time I tu med around J uni01· 's claddv came out
and Junior said, "There's the old man, don't pick him up.
He wants some more whiskey and he is already full enough.''
Q. Did you pick him upf
A. No~ sir.
Q. You left the old man standing there?
A. Yes, sir.
Q. ,vas Junior and Roy drinking?
A. Not tliat I could tell.
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Charles JV. !fall.
CROSS EXAl\IINATION.
By l\Ir. Cridlin:
Q. lVhnt time was that?
A. It was around 10 :00 or 11 :00 o'clock.
Q. And this was in front of l\Cr. Hall's house?
A. Yes, sir.
Q. " 7here did you take them to?
.A. To the V. I. C. Filling Station.
Q. Do you know what they were going there for?
.A. No, sir; I don't.
Q. The best you could tell none of these men were drinking]
.A.. No, sir; and I dicln 't smell an~·thing on them.
Q. What about John Miller, did he look like
JJage 335 ~ he was drinking?
A. I don't know much about .John. All I knew
I was not sneaking by him; I threw up my hand at him.
Q. Diel you see anything out of him that showed he was
drinking?
.A. No, sir.
Q. How did Junior say that? " 7ns it in a normal tone?
A. He said it in a normal tone.
Q. Did he laugh wl1en he said it?
A. I don't kno,v. ·He said, "There is the old man. Don't
pick him up; he is already full enough."
Q. You could not tell anything was wrong with him, could
vou?
• .A. No, sir.
Q. You couldn't tell anything was wrong with Junior?
A. No, sir, I conkln 't.
Q. Isn't it a fact that ,Junior l\[iller had been drinking so
much at that time that he didn't want the old man to see
him?
A. He didn't act like he was drunk to me.
Q. He just did not act that way to you?
A.. No, sir.
·witness stood aside.
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"\Vbereupon,
page 336 ~

CARL BUCHA~AN,
another witness called hv and on behalf of the
defendant, after being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Robinette: .
Q. You are Carl Bucl1a11an t
A. Yes, sir.
·
Q. Where do you live¥
A. I live at the Pockett.
Q. ,vhat do you do 1
A. I drive a taxi.
Q. How long have yon lived in Lee County?
A. This last time I have lived here five vears.
Q. Do you know J olrn Miller Y
•
A. Yes, sir.
Q. And his son, Junior Miller!
A. Yes, sir.
Q. Do you know Roy Hall!
A. Yes.
Q. Do you remember the date on which John :Miller was
said to have been killed 7
A. Yes, sir.
Q. During that day did you see .John :Mille1· or either one
of these fellows I have mentioned·?
A. Ycs, sir; I saw all three of them.
Q. I ,vill ask you to state whether or not you
page 337 } were in tl1e tmd with Cbuck Hall, Junior Miller
and Roy Hall t
A. Yes, sir ; I was.
Q. Did you in that taxi pass by the residence of Roy Hall?
A. Yes, sir; we passed there.
Q. Did you see bim on that occasion?
A. "\Vbo? John J\'[illed
Q. Did you sec J olm :Miller on that occasion f
A. Yes, sir.
Q. Can you give us some idea what time it was ,vhcn you
passed there f
A. No, sir; I don't remember bnt it was some time in the
morning.
.
Q. As you were passing tllcre tell the jury wliether or not
J olrn l\Ii1ler undertook to flag your taxi¥
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Carl Bu.clwna11.

A. I don't remember whether he flagged it or whether he
threw up liis hand to Chuck.
Q. ,vhat did Junior :Miller say at that time to your driver
or to you or to anyone else ?
A. He said, "There is the old man; don't pick him up;
he's been drinking too much."
CROSS }JXAMIN.ATION.
By Mr. Williams:
Q. Could you tell he wns drinking7

A. I could not tell a11ything about him.
Q. Could it be t11at you were mistaken that
page 338} Junior said, ''There is the old man. Don't pick
l1im up; I have been drinking too much.'' Couldn't
you possibly be mistaken?
A. I don't think so.
Q. Did you notice anytlling wrong with .Junior?
A. Ko, sir; I didn't.
Q. And Roy Hall, he was in there t
A. He sure was.
Q. Did yon notice anything wrong with Roy?
A. Not a thing in the world.
Q. Had he been drinki11g· that mor11ingf
.A. Not that I could tell.
Q. Did they have anything with them?
A. Not as I saw.
Q. Did you look to see 1
A. No, sir.
Q. Did they offer you an~·thing to drink!
A. No, sir; they didn't.
Q. As far as your observation of John :\lilfor was co11cerned you would have been willing to pick him up, wouldn't
you?
A. ,vhy, sure I would.
Q. You didn't see anything wrong with him?
A. No, sir.
Q. And you don't think you could possibly hm·e been mistaken that .Junior said, don't pick tl1e old man up, I have been
drinking too much 1
.A. No, sir; I could not.
Q. ,vhat makes you remember the exact words 1
page 339 } .A. I just remember what the man said.
Q. There is no possibility that you could be
mistaken 1
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1-V right Doss.

A. No, I don't think there is.
Q. Since the death of John l\Iiller you have Jmd Joe Leigh
in your taxi a number of times, haven't you t
A. I don't know if Joe Leigh has been in my taxi but once.
Q. You have talked to l1im?
A. Yes.
Q. And he has refrcs11cd your memory about tliis?
A. No; I didn't know what I was summoned for until the
other court.
Q. ·who did you tell about }waring this?
A. I told ,Junior for one, and that is the only one I remember.
Q. ·what exactly you told Junior was that you were down
on the lake fishing and didu 't know what happened there.
Isn't that what you told ,Junior?
A. I still say I was on the river fishing ,vhen the man was
killed.
Q. And you told ,Junior that you knew nothing about this
matter one wav or the ot1md
A. I don't liuow about the killing. I wasn't there when it
lmppened.
.
Q. As a matter of fact you don't know anypage 340 ~ thing about this other, do you 1
A. I know what I heard him say and what I
told you.
Q. And yet you did not see anything wrong with .Johv
Miller?
A. No, sir.
Q. You saw nothing ·wrong with Junior Miller7
A. No, sir.
Stand aside.
'Whereupon,
"WRIGHT DOSS,
another witness cnlle<l hy and on behalf of the defendant, after being fhst duly sworn, testified as follows:

DIRECT EXAMINATION.

Bv l\fr. Greear:
·Q. Have you been sworn, :Mr. Doss?
A. No, sir.
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Swear the witness, l\Irs. Sewell.
("Witness was sworn.)

Q. Is your name ,Yright Doss!
A. Yes., sir.
Q. Where do you live?
A. I live in the Crab Orchard.
page 341 ~ Q. \Vhci·e do you work f
A. I work at V. I. C.
Q. How long have you worked at V. I. C. t
A. 38 years.
Q. Do you know John :Uillert
A. Yes, sir.
Q. How long have you known him f
A. About 32 years.
Q. Wlmre did he work t
A. He worked at :Monarch, the same place I work.
Q. Do you work in the same mines i
A. He worked iu the mines and I work on the outside.
Q. Do you know Joe Leigh 7
A. Yes, sir.
Q. Some time prior to the trouble between these two men
I want to ask you if you had a conversation with John Miller
or he with you ,'l;ith reference to J oc Leigh 1
A. Yes, sir.
Q. ·where were you wl1en you all were talking!
A. It was at St. Charles one time and the next time was
at V. I. C.
Q. About how long wns it before the trouble occurred when
vou had the talk at St. Charfos 1
· A. It was on the 16th day of ,July when he was talking to
.
me tlie first time.
Q. Mr. Doss, to refresh your memory, be was
page 342 } killed on July 9th. \Vns it July or June when you
had this conversation?
A. It was June 16th.

By Counsel for Plaintiff: ,ve object to him refreshing his
memorv after be has made his statement.
By the Coul'i: Objection overruled.
Q. How do you know it was the 16th of Junef
A. I went to St. Charles to get my wife's birth certificate
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filled out, and that was whe11 the first conversation was had.
Q. Did I talk to you yesterday about this 1
A. Yes, sir.
Q. Did you look at that birth certificate to ascertain the
date on iU
.A. Yes, sir; I did and it was the 16th of June.
Q. "\Yhat was the conversation you had with John l\Iiller
there on June 16, 1949 !
A. John Miller walked up and asked if I was going to sign
up for social security or Retirement Fund. I told him "Yes".
And I asked him if he lmd seen :Mr. ·wheeler a11d he said,
"Yes, he went down the street like he was goiug to din11er."
I said, '' I will l1ave to wait for him." He got to talking about
Mr. Leig·h and I said, "There is 110 trouble between you and
1'Ir. Leigh, is there!" He gaid, "He tore UJJ my family, I am
going to kill him the first chance I got and I may make a
chance to kill him." I said, ".John, I \vould uot think nbout
such a thing as that." he went on off then.
page 343 ~ Q. ·when was the next time you had a talk with
J1im about this matter?
·
.A. It was one day the next week, one morning soon. l
was out on the yard cloi11g my duties and J olm come up and
talked to me again.
Q. Tell us what he said on tlmt occasion.
A. He said, "I cannot get this out of m~· mind. I am going to kill him the first chance I get and I may make a chnncc
to kill him." I walked on off.
Q. How old are you, :\Ir. Dossf
A. 68.
CROSS EXA:\lINATlON.
By )Ir. Cridlin :
·Q. You and John )filler were fric1ids?
A. Yes, sir.
Q. And had been a good deal of the time together!
A. Yes, sir.
Q. You had Yisited each other a good deal 1
A. I was never at his house.
Q. Did he come to yours!
.A. Ycs, several years ago; I don't know exactly when it
was, ]1e was at mv house.
Q. About how inany years ago do you think it was 1
A. It lms been about twenty, I guess.
Q. About twenty years ago l1e was at your house!
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Wright Doss.
page 344 }

A. Yes, sir.
Q. .As a mat tl'r of fact, l\Ir. Doss, of late years

you an<l J olm )Iiller never got along so well, did
you?
A. Yes, we got along all right.
Q. You never worked nt the snme mine, did you j
A. Yes, we did too.
Q. Did he work nt :Monarch 1
A. :Me :md him both did. I saw him e,·ery moming and I
saw him every evening come out of the mines.
Q. I believe you stated at fin;t you had this first conversation on July 16th and now you sny June 16th. \Vhat yead
A. '49.
Q. Of course, since you talked to Mr. :Miller you went and
told Joe Leigh about it 1
A. No, sir; I never told Joe Leigh about it.
Q. You never told him a thing about iU
A. No, sir.
(i. \Vere you a friend of ,Joe Leigh1
A. Yes.
Q. vVeren 't you afraid .T oc Ll'igh would get killed 1
A. I didn't think nothing about it.
Q. You knew John :Miller wasn't going to hurt anybody,
dicln 't you 1
A. I didn't know whnt ,John Miller would clo.
Q. It didn't excite you, did it 1
A. No, it didn't excite me.
Q. Yon were a friend of Joe Leigh and yet yon
page 345 } never mentioned it to him?
A. No; I never.
Q. You never mentionC'd it to anybod~, l
A. I mentioned it to l\Ir. \Vheeler.
Q. I believe you stated .Tohn said Joe had broke up his
family and he wa·s going to kill him f
..A. Yes, sir.
Q. ·what else did he tell ~·ou?
A. That was all.
Q. ..And that was on .Tu]~· 16th 1
A. It was on June 16th.
Q. You know that hecnuse you got your wife's birth certificate that day?
A. Yes, sir; and it is dated ,June 16th.
Q. \Vhere did you get your wife's birth certificate?
A. I got it from l\lr. \\'heeler. He had a form there and
filled it in and I sent it in.
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Q. ·where did you send it?
A.
Q.
A.
Q.
A.

To Riclnnond.
You sent it to Richmond?
Yes, sir.
Do you hm·e that hirth CC'rtificate with you?
Ko, si1·; I don't.
Q. The birth certificate you g·ot from Richmond had the •
elate June 16th on iU
page 346 }

A. Yes.
Q. And it was ~·om· wif'e 's birth certificate I

belie,·e you stated 1
A. Yes; it was my wifc 's.
Q. ,Yhy did a birth ct'rtificate :-.ent from Richmond lmnJ
the date of .June 16th on it?
A. :\Ir. "'heeler pnt it on it wlw11 hC' filled it in.
Q. Diel it come back to )Cr. WhC'eler t
A. Ko, sir; it come from Richmond to my wife.
Q. The Richmond office did not :-:c>nd it to ~Ir. ,vhceler l
A. I got it from Richmond. 1I r. Wheeler filled it out and
I sent it to Richmond.
Q. On the occnsion you got this birth certificate-The hirth
certificate vou have was filll•d out bv ~[r. ,vheeler and sent
direct to vou from Richmond?
·
..A. Yes; sir.
Q. ""\Yill you bring that birth eertificatc with you in the
morning?
A. Yes, sir; I will hring it.
Q. On the occasion you got this hi rt h certificate filled out
and signed by l\Ir. ""\Vhceler, you hnd this conversation with
John Miller, I believe yon say?
A. He filled it out the day John Miller talked to me.
Q. Did he fill it out before or after ,John :\Iiller had this
conversation with vou?
A. It was after :John had talked to me. ·
Q. John l'.Iiller was nt the :Mayor's office talking to you?
A. No, sir; he was 011 tlie street.
page 347 ~
Q. He just walkC'cl up to you nnd sni<l he was
going to kill .Toe L('ip;h?
A. He come up to me ancl was talking about signing up for
Soeial Security.
Q. ""\Vas J oc· Leigh in town at tlwt time?
..A. I don't know. I lmdn 't seC'n him for several days.
Q. And tl1e next time, whnt was it he said 1
A. He said, ":Mr. Doss, I can't get this off of my mind. I
um going to kill him the first chance I get.''
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Q. Do you know why he was conficling in you about this
troublef
A. No ; I don't.
Q. He had not visited you in 20 yen rs 1
A. No; but we were friendly all tlic time during our work
and we would talk moruings and evenings when he would
come out of the mines.
Q. A It hough he hnd not visited you in twenty years you
were friends?
A. Yes, sir; we were friends.
Q. You lived how close together 1
A. I lived in the Crab Orchard and be lived at St. Charles.
About five miles, I guess.
Q. And you talked to him every dny 1
A. Every morning and generally every evening.
Q. This second threat that be made, did that worry you 7
A. Xo, sir.
page 348 }
Q. It nenr worrie:d you? You knew John
:Miller was not that kind of mnn, dicln 't you 1
A. I clidn 't think he was.
Q. Did you tell .Joe Leigh about tlJis threat?
A. No ; I didn't.
Q. In fact yon had known John l\Iillcr nll these years and
knew lrn was not tlmt kind of man.
A. I had kno'\\,1 him n long time.
RE-DIRECT EXAMINATION.
Bv l\Ir. Greear:
Q. Diel you and J olm Miller belong to the same union?
A. Yes.
Q. And you were not out cnrryiug tales, were you Y
A. No, sir; I wasn't.
0

RE-CROSS EXAMINATION.
Mr. Cridlin:
Q. " 11mt shift were you on, i\fr. Doss?
A. I vms on the day shift.
Q. ,vhat time did you µ:o to work?
A. I went to work at 6 :00 o'clock and was off at 1 :15. Sometimes I would stay until 5 :00 or 6 :00 o'clock.
Q. If you stayed your regular time you were gone before
lie came out, weren't you V
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Noah Jones.
A. Usually I would sit out there and wait until the boy
came out to take me home.
Q. You got through work ubout 1 :30 or before f
page 349 ~ .A. Yes.
Q• .And ,John never got off until 2 :30 t
.A. That's right.

Q. I believe you can stand aside.
\Vhereupon,

XOAH JONES,
another witness called hy and on behalf of the defendant, after being first duly sworn, testified as follows:

DIRECT EXAlIINATIOX.
By Mr. Robinette:
Q. Is your name Noah Jonesf
.A. Yes, sir.
Q. \Vhere do you liw, :\Ir. Jones f
A. I live the other side of Dryden.
Q. How old are you!
A. 61.
<l ,Yhat had been your previous occupation 1
A. I worked in the mines on up until the past year. I am
on a fa1·m now.
Q. How long have you worked in the mines?
.A. 47 years.
Q. ,vhere have you worlwd in the mines 1
A. For the Jlast twelve or fifteen yea rs I worked
page 350 ~ at Bonny Blue, Benedict and Monarch.
Q. Did you know John .Miller in his lii'ctime 7
A. Yes, sir.
Q. How long Imel yon know him '7
A. I guess about twelve years.
Q. ·where did you know him?
A. At St. Charles and 1Honarch.
Q. Is 1\fonarcll a part of tho V. I. C. operation 1
A. Yes, sir.
Q. And it is now operated by Bonny Blue 1
A. Yes, sir.
Q. Did you and John Miller ever work in the mines together¥
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A. Yes; we worked in the same mines together and have
been together quite a bit.
Q. How long did you and John :Miller work in the mines together 1
A.
c worked around the mine, I don't know, three or four
years~ I guess.
Q. I believe you also know Joe Leigh, do you?
A. Yes, sir.
Q. Did you ever have a conversation with ,J olm :\filler relative to Joe Leigh?
A. Yes, sir.
Q. Do you remember to have heard about John Mi11er being killed 1
A. Yes, sir.
page 351 ~
Q. And you remember that to have been in
July last yend
A. Yes, sir.
Q. ,vhcre were you, ~Ir. Jones, when you first heard John
:\Iillcr had been killed 1
A. I were in St. Charles, when I first heard he was killed.
Q. Some time prior to his death did you have a conversation with him relntfre to .Joe Leigh Y
A. Yes, sir.
(J. l wish you would tell the Court and jury in your own
words what you heard him say and where it wast
A. I was standing in front of City Cafe in St. Charles and
,T olm come out of Uity Cafe and we were talking about the
short work we were getting and Joe Leigh passed by in his
en r. .John sn id, "It is hell to sec a son of a bitch pass you
that has caused nn~'l}Ody as much trouble as he has me." I
said, "John, I would forget that and let it pass." He snid,
no, ho would not forget it and let it pass. I said, "You
might tnlk that to someone else and you might have bad
trouble." and he said, "If I ever get him in the right plnee
where I want him he will never give anybody else any
trouble." He looked up the street and snid, "There is' Bill
Fl'itz. I guess he is after me. He has an olcl paper for me."
?1Iy boy come up and I told him wlmt he said and he suid,
''Let's go. There might he trouble."
Q. How long was that before the killing too" place f
A. It was on Saturday one week before the killing took
pince.
Q. What was .John's condition on week before the ki]Jiug
took place? ,vhat was his condition on that day?
·
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Noah .Jones.
page 352

r

A. To the best of my lmowlcdge he was pretty
well intoxicated.
Q. Did he swear on that occasion?
A. Ye!-; he said, he was going to fix the God Damn son
of a bitch so he would not give anybody any trouble except
the undertnker.
Q. ·where were you on the clny .John Miller was said to
luwe heen killed ?
A. I was standing undl'r the sy(•nmore tree in St. Charles.

CROSS EXA)rIXATIOX.

BY )Ir. Cridlin:
·Q. ,n1erc do you lh·c now,

)fr ..Tones 1
A. I live beYoncl Drnlen.
Q. ~.\ml at the time ihis occutTNl you lived in St. Charles?
A. Xo, sir: I st ill lh·ed he~·oncl Dryden.
Q. Did you work at that time at St. Charles?
A. Ko. sir.
Q. ,vhere were you working at that time?
A. I was not workiiw: at that time.
Q. You were not wo.rking at all?
A. No; not then.
Q. ,vhnt were yon doing in St. Charles on that occasion?
A. I own property at St. Clmrles and I have a mail hox
rented at St. Chm·les ancl I go every week and get my mail.
Q. This must have happened on SnturclayY
A. Tliat's right.
Q. \Vhat elate wns it?
page 353 r A. I nevm· noticed the date or put down the
date.
Q. ,v1mt year was it?
A. 'Which vear was it?
Q. Yes; wimt year was it?
A. It was the yenr he wns killed.
Q. "What year wns thnt?
A. It was this pnst ;July. Yon cnn eall it wl1at you wnnt to.
Q. \Vhat do you call it?
A. I would enll it 1949.
Q. It happened sometime during· the year 1949, you think!
A. Yes.
Q. w·as it n cold clay!
A. Ko; it was not n cold clny. H wns raiuin~.
Q. Do you remember whether it was in the winter time or

noU
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A. It was not in the winter time.
Q. ""\Vns it in the spring?
A. I would call it in the summer.
Q. Then it must have been in June, July or August l
A. It ,vns exactlv one week before he was kiJlecl that he
was talking to me. ·
Q. Yon d011 't know what month that was at all, do you?
A. Olt, yes; it was .July.
Q. You think it was in July or something like thaU
A. No answer.
page 354 ~ Q. You think it was one week before he was
killed?
A. I know posith·ely it was. It was one week exactly before he was killed that I had this conversation with John
)I ill er.
Q. And you bad gone to St. Charles wlmt time that day?
A. I went oyer about 8 :00 o'clock that morning.
Q. Had you gotten your mail before you talked with John
i\Iiller?

A. I had.
Q. W'lmt time did this conversation take place?
A. Oh, Homewhere around 10 :00 or 11 :00 o'clock.
Q. You lmd already gotten your mail.
t other business

,vhn

did you have in St. Charles on that occasion?
A. It's a public City; I lived there nncl hncl property there
and there was no law against me going there.
Q. I nm trying· to find out why you went and why you
stayed.
A. I went to get my mail and when I go on week-ends I
stay until I get ready to leave.
Q. W'lmt time dicl'you leave?
A. Just ns soon as me and John hnd this conversation, I
left.
Q.•Just as soon as you nnd John hacl this tnlk you left
town?

A. That's right.
Q. You and ,John were good friends?
A. Thnt 's right.

page 355

~

Q. You have been with him a great dcaH
A. Ycs, sir.
Q. And you worked together, that is at the

same mines!
A. Yes, sir. I used to board right next to .John :Miller.
Q. But you were never in his l1ouse in your life?
A. I don't know.
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Q. He told you he was going to fix Joe Leigh f
A. Yes, sir.
Q. Did he tell you when he was going to fix him so he would
not cause anybody else any trouble?
.A.. No, sir; he <lid tell me when.
Q. He didn't tell you where he was going to fix him, <lid
he?
.A.. He said, "If be got liim in the: right place".
Q. He hac.l to get him iu the rig·M place!
A. That's right.
Q. Did you tell Joe Leigh about what John :\filler wns:
going to do to him!
A. No, sir ; I didn't.
Q.
eren 't you afraid Joe was going to be killed f
A. I didn't want to get mixed up in it.
Q. You and Joe Leigh were friends!
A. Yes.
Q. And you didn't tell your friend that ,J olm :Miller was
going to kill him when he got him in the right place f
A. No; I clicln 't tell 1Iim.
Q. Didn't you care whether or not he killed .Joe!
A. He could take care of himself. I didn't
page 356 ~ want to get messed up in this thing.
Q. As a matter of fact ,Joe Leigh is a real good
friend of you rs, isn't he 1
A. He was just the same to me as J olm was.
Q. Joe was a mneh better fril"'nd than .John, wasn't he?
A. I have known Joe less time than I have ,John.
Q. Joe helped you some little time ag·o when your fnmily
was in trouble, didn't he?
A. No; he dicln 't help me.
Q. Didn't he help you when your son wns in trouble!
A. He helped my son, he didn't help me.
Q. And that was not too long ago, was it1
A. Not too long.
Q. Your son was clmrged with murder and Joe Leigh
l1elped you 1
A. He helped n very little.
Q. And you have not forgotten tlmt, have you!
A. I luwe not forgot when be helped my boy hut he dicln 't
· help me any.
Q. And ~'OU nre he]pin~ him beeause helped your boy!
A. I am here because the Court summoned me.
Q. ·who summoned you t
A. Hobert Belcher.

"r
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X oalt Jones.
Q. He reminded you that he had helpe<l your son when be
was in trouble 1
A. No, sir; he did not.

page 357 ~

RE-DIRECT EXA).IINATION.

By Mr. Robinette:
Q. :!\fr. Cricllin has gone at great length into what Joe
Leigh has done for you and your son. " 1 hat .Joe did for yon
son was signing a note for pa rt of the fee for my partner
and myself 1
A. That's right.
Q. And Joe has not paid any of it f
A. No, sir. That's right.

RE-CROSS EXAMINATION.
By llf r. Cridlin:
Q. ,Joe not only did what the Senato1· asked but he further furnished you money, didn't he 1
A. No, sir; he didn't.
Q. Didn't he fumish your son some money in the trial of
his case1
A. No., sir.
Q. Didn't he furnish him $200.00 f
A. No, sir; he did not furnish him $1.00.
Q. \Vhen was it, :Mr. ,Jones, that your son, Lonzo, was tried
liere7
A. I don't just recall the date he was tried here. As well
as I remember it was on the 14th day of June that he was
sentenced.
Q. \Vas that June of last year?
A. I don't remember when the trial was but l1C
page 358 ~ was sentenced as well as I remember June 14,
1949, last year.

\Vitness stood aside.
Whereupon court adjourned one hour for lunch.
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"Whereupon,

ROBERT L. COX,
a witness called by and on behalf of the Defendant, after be-

ing first sworn, testified as follows:
DIRECT EXAMINATION.

Bv Ur. Greear:
·Q. Is your name Robert L. Cox?
A. Yes, sir.
Q. ·where do you live?
A. I live at Stone Creek, Virginia.
Q. "\Yhat <lo you do?
A. I am mine foreman of Kentuck~·-Darby Coal Company.
Q. Do you know ,Toe Leigh?
A. Yes, sir; I know him.
Q. Did you know John Miller in his lifetime?
A. Yes, sir; I knowe,1 him right at 10 or 12 years or 13.
Q. ,vere you up at St. Charles on the clay this troub]e occurred f
A. Yes, sir.
Q. ·what time of clay were you up there?
A. I came <lown in St. Charles around 3 :30.
page 359 } Q. Did yon see John :\Iiller there that evening?
A. Yes, sir.
Q. "\Vhere did you see him f
A. I saw him in front of Gibson's barber shop, talking with
,Tolmie Jones and a fell ow bv the name of Bledsoe.
Q. Did you hear what he ,vas talking about?
A. I heard a few words.
Q. Did he have anything in his hancH
A. He took a paper out of his overall bib or something
and sn id, "This is a ,va rrant for Joe Leigh but it "\\rill never be
served on the God Damn son of a bitch if I can get him at the
right plact~.''
Q. Did you later hear of this trouble?
A. Yes; I heatd of the killing.
Q. How long after you }ward him make that statement was
it until You heard of the trouble?
A. I ,vould 11ot be positive but I guess it ·was around an
I1onr or less.
Q. It was an hour later, nfter you had heard the statement
until you heard of the killing?
A. Yes, sir.
Q. ·where were you when you beard of itf
A. ·when I heard of the killing?
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Robert L. Cox.
Q. Yes.
A. I was there in St. Charles.
CROSS EXAMINATION.

By Mr. ,vmliams:
page 360 }

Q. You say you had known l\Ir. Miller several
years?

A.
Q.
A.
Q.
A.
Q.
A.
Q.

Yes.
I think they call you Bob, don't tl1ey j
Bob or Robert.
You know Noah ,Tones very well, don't you f
Ycs, I know him.
And you know Johnie Jones very wclU
Not too well.
And you know Clyde Bledsoe pretty well i
A. I don't know ]1im too well.
Q. You clon 't know him pretty well f
A. No, sir; I don't.
Q. You testified here for the defense in the case of the
Commonwealth against Lonzo .l011es, didn't you?
Objection:

"-rc don't see the materiality of that question.

A. Ycs; I testified.
Q. Did .J oc Leigh talk to you any about that case?
A. No, sir; he didn't.
Q. ,verc you present when he and Noah Jones talked about
iU
A. No, sir.
Q. ,vcre you present when he and Clyde Bledsoe talked
about iU
A. No., sir.
Q. Or when he and Johnie Jones talked about itf
A. No, sir.
page 361 } Q.•Tolmie ,Jones, is that the son of Noah ,Tones?
A. Yes, sir.
Q. When you heard Mr. Miller make this statement you
you and Clyde and .Johnie were all togetherf
A. No, sir; we we1·c not together. I saw Jones and Bledsoe and I wc11t over there to speak to Jones.
Q. J olmio Jones t
A. Yes.
Q. "\Vas Noah .Tones around theref
A. No; not at that time.
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Robert L. Cox·.
Q.
A.
Q.
case,

Clyde Bledsoe was?
Yes, sir.
You and Clyde Bledsoe were clown here in the Jones
were you¥

By Mr. Greear: Question objected to because immaterial.
By the Court: Objection o,·errulcd.
Exception saved.
A.
Q.
l1c?
A.
Q.
A.

There were plenty of people here on that trial.
He was here two or three days during that trial, wasn't

He could have been here a month for all I kuow.
You saw Clyde here during thnt trial, didn't yon 1
Yes.
Q. '\Vas J olm l\Iiller talking to Clyde Bledsoe
page 362 } on that day in St. Charles!
A. I don't know who he was talking to ; they
were all three together.
Q. Johnie Jones, Clyde Bledsoe and .John Uiller1
A. Yes.
Q. You knew Clyde at that time! didn't ~·ou 1
A. I knew his face.
Q. I lJelieve you stated that :\[r. )filler said this is a warrant for Joe Leigh, but it will never be served if I get him
at the right place. Is that what he said Y
A. He pulled a papN· out and said, "Tl1is is a warrant for
Joe Leigh but it will never be served on the God Dnmu son of
a bitch if I get him at the right place."
Q. Diel he pull his knife out?
A. No, sir; I didn't see any knife.
Q. '\Vhen you heard that what did yon do 1
A. I went down the street.
Q. You heard that and yon shoved on off. '\Vere yon friend
of :Mr. :Miller!
.A. No; I was no more a friend of John :\Iil!er than I was
of Mr. Leigh.
Q. Do you know why lic was confiding in you, Clyde Bledsoe
and Johnie Jones f
A. No; he clidn 't tell me. He wasn't talking to me. I just
heard him sav it.
Q. Diel you· see Earl Poe around at that time J
1\.. I don't recall it.
page 363 } Q. Diel yon see Freel Kirk?
A. Not as I recall. 'I~hcre was plenty of people
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around there. Thev could have been there. I don't know.
Q. Do you remm11ber anybody els~ being; around there?
A. If I recall my brother's boy was standing at the barber
shop.
· Q. Didn't you stay tl1ere and talk to Jones after you heard
John Miller make this statement?
A. I went down the street and I asked him about a boat.
Q. Who was ,J olm Miller talking to 'I
A. I don't know. The two fellows was standing there like
I told you.
Q. Do you know whicl1 one lic was talkiug to?
A. No; I don't.
Q. And just as soon as he said tlmt you and Johnie Jones
wnlked clown the street·?
A. Ycs; we walked down the street. I motioned for him
to come on down the street.
Q. ·which way did Clyde Bledsoe got
A. I 1ie,·cr watched to see where he went.
Q. \Vas that the only thing that was said by anybody in
that crowd f
A. That wa8 all that I heard with these three togetlier.
Q. \Vnsn 't that a strange conversation, four men and only
one rcma de made f
A. That's all I heard.
Q. And none of you were friends of .J olm J[iller Y
A. He was not an enemv ot' mine. He was as
page 364 r good a friend to me as Joe Leigh was.
Q. You had been to his house lots, liadn 't you?
A. No, sir.
Q. What time of day was this!
A .•Just what <lo vou mean 1
Q. \Vhut time of day was it when you heard this remark
made?
A. It was after 5 :00 o 'elo<:>k.
Q. It wa·s raining pretty hard, too, wasn't it?
A. The best of my remembrance it had been raining pretty
hard.
Q. "rasn 't it then too?
A. I don't ;just remember exactly but I think it was raining
some, just a little.
.
Q. You had your n1inroat on?
A. I wns in my shirt sleeves.
Q. ·what about .Johnie JoneR, did he ha\'c his raincoat on?
A. No.
Q. And did Clyde Bledsoe have his raincoat on?

.,-,
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A. I never paid so much attention to him. I don't know.
Q. ,vhere did i\lr. l\Iiller come from?
A. I don't know. He was stnnding there talking in front
of Gibson's barber shop.
Q. How fur is that from Poe's Ifardwaref
A. It is not too fur; it is back this way.
page 365 ~
Q. \Vas ,J erl'y Hall tl1ere 1
A. I new•r i,;nw him.
Q. Did they appear to he talking when you came up.
A. "'hen I went over where .Johnie nnd Bledsoe was .Tohn
)filler pulled that paper out and talked loud enough that I
heard him.
Q. You say nobody had a raincoat on?
A. I don't recnll it if thl•Y di<l.
Q. It was raining hard, ,,·asn 't it!
A. It Imel been raining-.
Q. You were standing th('re on the street in the rain a11
four of you. Is there an awning· over the barber shop?
A. I don't recall whether there is or not.
Q. Is there a shelter of m1y ki111l o\"N the barber shop?
A. I don't think 1lwre is. Thl're might be now but I don't
tl1ink there was then.
Q. All four of you were stm1ding in the rain?
A. ,ve were not standing.
Q. ".,.ere you sitting down?
A. I went over there and the f cl low hud thnt tnllr and we
walked down the street.
Q. You all four were stan<ling there in the rnin.
How
long were you there?
A. \Ve couldn't been there mol'e tlurn n minute.
Q. ,Just lcmµ: enoug·h to hear thnt mul wnlk on
page 3G6 ~ off. ,vhen did you tPll ,Toe Leig-h about. that?
A. I don't re<1nll. ,Toe t'ame to me ancl asked
if I knew anything· about the cai;e nncl I told him I didn't want
to get mbrncl up fo it.
Q. Have you talked to Konh ,Tones?
A. No, sir.
Q. You talked to ,Tolmie ,Tones!
A. He come to me and asked ii' I remembered the remark
:l\[ I'. :\filler ha<l mncle and I told him I did not wrmt to get
mixed up in court.
Q. ,Johnie did talk to you about it t
A. He did.
Q. Before the killing, di<l you tell ,Toe Leigh ahout what
you had heard J olm Miller say 1
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A. No, sir.
Q. Yon knew he was in town, didn't you!
A. No, sir; I had worked that day and come down there
3bout 3:30.
Q. \Vhen was it you heard this remarkf
A. It was ou Saturday, June . . . .. I had worked at Benedict.
Q. You wc1·e a friend of .Joe's?
A. Yes, sir; I lmd cat at his place several times up there.
He had a good place.
Q. Did you try to A"et in touch with Joe after you heard
this remark made by ,J olm Miller?
A. No.
Q. Didu 't you tell your friend this man liad a
page 367 } warrunt for him 7
A. No., sir; I didn't. I didn't want to get
mixed up in it.
Q. Didn't you want to protect your friend 1
A. I didn't wnnt to get messed up in it.
Q. Did you think there was any danger of them having any
troublef
A. I didn't know the men had had a falling out. Then, ]1e
mav have been drunk.
Q. You thought l\Ir. Miller had been drinking!
A. He tulkecl awful loud.
Q. Did you smell his breath at that time!
A. No; I was not close enough to him to smell his breath.
Witness stood aside.
·whereupon,
CLYDE BLEDSOE,
another witness called by nnd on behalf of the defendant, after being first duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Robinette:
'Q. Is your name Clyde Bledsoe 2

A. Yes, sir.
Q. 'Where clo you live?
A. I live at Smitl1 's Chapel.
Q. Is that in this county?
A. Yes.

pag-e 368 }
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Q. Is it near Pennington Gap?
A. Yes, sir.
Q. How old are you, Clyde Y
A. 29.
Q. Did you know .T ohn Miller in his lifetime 1
A. Yes, sir.
Q...What were you doing in J·uly of last year.
A. I was doing nothing.
Q. Are you a coal miner¥
A. I was but not employed at that time.
Q. How long have you been in the coal mining business f
A. Nine years.
Q. Did you ever work in the miues with J obn Miller 1
A. Yes, sir.
Q. ,vhere?
A. At Monarch, Virginia.
Q. How long did you work with J obn :Miller up there?
A. I worked on the track with him for about eighteen
months.
Q. \Vere you and John friends 1
A. Yes, sir.
Q. You heard about him being killed¥
A. Yes.
page 369 ~ Q. Do yon know .Joe Leigh f
A. Yes, sir.
Q. How long long have you known him 1
A. I guess I haYe knowed him seven or eight years.
Q. Do you know J olmie ,Jones 1
A. Yes, sir.
Q. Do you know Robert Cox!
A. Yes, sir.
Q. ·where were you on the clay John :Miller was said to
have been killed 1
A. I was at St. Charles.
Q. Did you see J olm Miller on that occasion Y
A. Yes, sir; I did.
Q. \Vhere did you see him!
A. I saw him at St. Charles.
Q. ..At what place in St. Charles if you recall!
A. I saw l1im in front of orley Gibson's barber sl1op.
Q. ·who else was there if you recall?
A. "\\Tell, at tl1c time I seen him Rohe rt Cox and Dan Cox
and J o]mie Jones.
Q...What time of day was that if you recall t
A. It was about 5 :00 o'clock.

,v
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Q. In the afternoon 1
A. Yes.
Q. Did you hear ,John 1Iiller make any remark about .Joe
Leigh and, if so, tell the Court and jury what remark be
made?
A. Yes, sir; I heard John 1\[iller-w]1en I first
page 370 ~ seen him he pulled a warrnnt out and he said it
was a warrant for Joe Leigh ancl lw said the war1·ant would not be served on him if he could get the sort of a
bitch in the right place.
Q. Y011 had known J olm )filler and worked with him for
quite awhile, I believe!
A. Yes, sir; I had.
Q. Clyde, clo you know Lorene Leigh f
A. Yes, sir; I do.
Q. Joe Leigh's wifc?
A. Yes, sir; I know her.
Q. I will ask you to shltc whethc>r or not you saw her together with Johnie Jones in the town of St. Charles and heard
her make any remark about ,Joe Leigh!
A. Yes, sir; I did some time back in l\farch before the killing.
Objection: ·we object to the question hccnuse there has
been no foundation ]aid for it.
By Mr. Greear: It would go to the cn~dibilitv of Lorene
Leigh.
.
By the Court: I think it would.
By Mr. Robinette: w· e would like to see the Court in
chambers. If it is not proper evidence we do not want to
introduce it.
page 371

~

IN CHA:\IBERS.

Bv :\[r. Grecur: This ltas to do with n threat which Lorenc Miller had made with rc>ference to what she or her father
was going to do to Joe Leigh and also the fact thnt she had
called for him to get him back up there after she had called
and got her daddy.
By :i\fr. Tate: That would not be admissihle.
By :Mr. Greear: w· e will aver that she cnl1cd to him to
come back to the house.
By the Court: At the present stage of this thing, I don't
think that would be admissible as evidence except for the
impeachment of Lorene Leigh. I don't know what else you
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Cl;11dc Blcr/.<1oc.
are going to prove. I cnn 't tell in ndvuncc. I am going to
sustnin the objection at the present time.
By ~Ir. Hohinette: If this witness at this point were permitted to testify he would state that he in company with
:mother person wa!; sitting in an automobile, perhaps some
time in ).larch, in the town of 8t. ('hn rles, Virginia, pos8ibly
a week or more nfter ,Joe Leigh and Lorene Leigh had been
sepnrnted 1111d she had brought her belongings to
page 372 ~ her father's home. T.on_•ne Leigh came to this automohile and she was nsked it' she wanted a drink
ancl sl1e snid she did mul climbed up in the car and, among
other things, in the di:-:cusi-ion she was tnlking ahout her hushand, ,Joe Leigh, fro111 wl10111 she hncl recently separated, and
she showed a pistol, revoker 1111<1 stntecl to this wituess words
to this effect, that sh<> would eitl11~r kill Joe Leigh or her
father, ,J olm -:\[i)Jer, would.
To the introduction of wl1ich Pvid<.'nce the Court refused to
permit the witnesH to teHtit'y on this point at this time.
The Commonwealth oh.icctK to the introduction of this testimony on the ground it conlcl onl~· g-o to the credibility of
Lorene Leigh and tlw propnt· foumlation had 11ot been lnid
for the question, and Lore11c Leigh had not been questioned
on the matter prior to thii;; t inw.
The Court sustnined tlw ohjedion mnde by tho Attorney
for the Comrnonwea Ith mul t I1e <lt•fenchrn t. by Counsel duly
and properly excepted to the ruling of the Court.
CROSS 11XA MIN A TION.

BY l\[ 1'. ,villiams:
·Q. " 7 here do yon li\'c>, r.I~·cfo?
A. I live at Smith's Clmpel.
Q. W,.here were you lh·inA' in .Tul)·, 1949?
page 373 ~
A. I was lh·ing- at the same place.
Q. And )'On were working at St. Charles, or
near there 1
A. l wasn't working nnywhere at that timl!,
Q. How long before .July !)th was it that you had been
w01·king 1
A. I lmdn 't been working sinr,• the 30th of Ortober, 1948.
Q. "rhere is Smith's Chapc>l with referen<'e to St. Charles!
A. It is two miles from wlwre I ]h·e to Pennington Gap.
2.6 miles.
Q. In which direction is it from Rt. Oharlei:i !
A. I don't know. It is oppo~itt• St. Charles.
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Q. In that case Joe Leigh wns primarily engaged in securing the witnesses for Alonzo Jones, wasn't he?
Objection: Defendant, by counsel, excepts to the question
propounded by the Commonwealth Attorney because it assumes that Joe Leigh was out looking up witpage 377 } nesses for the defendant, Alonzo Jones. There
is no such evidence in the case.
By the Court: He has a right to cross examine the witness. I will overrule Your objection.
Defendant, by counsel, exccpt<.•<l to the ruling of the Court.

Q. How long did you stay in St. Charles after you heard
tl1is threat by Jolm Miller l
A. I don't know. It was pretty late when I left.
Q. " 7ho did you first tell about having heard this renrnrk ·?
A. Well, I had talked to a lot of them, about the case and
what ,Tohn had said.
Q. Did you tell ,Joe Leigh nbout it?
A. No.
Q. I mean tliat clay before :\Iill('r was killed Y
A. N'o.
Q. ·when did Bob Cox nrrive on the scene?
A. ,Just when I come out of the barber shop, he was coming
across the street from the other side.
Q. And he had l1ended in the direction of the barber shop
when you walked out tlrn door 1
A. Yes, sir.
Q. And you all met at some point on the sidewalk?
A. Yes, sir.
Q. After this eonversation took place there who
page 378 } left first 1
A. He com<' up there and told Johnie Jones he
would like to speak to him a minute and they went off clown
the street.
Q. ,v110 came up there nncl wanted to speak to Johnie
Jones?
A. Bob Cox.
Q. Bob Cox and Johnie Jones went off clown the street together?
A. Y cs, sir.
Q. And they left before ,J olm l\Iiller l<'ft Y
A. Yes, sir.
Q. ,John :Miller was standing- there talking to you Y
A. No; when tliey left, I left.

-
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Q. ,nien 1'Ir. :Miller made this renmrk, did you say anythi11g?
t·
,;,·,
,·.l:·,,-i·.,•.
1,,,
I
A. I i;;aid nothing.
Q. Did Bob Cox say anything'?
A. !•never heard ·Box Cox s11y nothing more than he asked
,Tolmie ,Toncs----he said he wanted to r,;pe11k •to him a ·minute; · ·
Q. •Bob·Cox just motio11ecHo himi didn't he¥ ·
A. I heard bim tcll him hei"\vnntecl,to speak to him a minute,
:'
Q. There was nothing :-aid hetw<•en Bob Cox, John 1[illcr,
Johnie .Jones and you except what> yon ·have· told this jury?. ,
A. What did•von·sa'V!'
·.' ·
Q. Wns there nnyti1ing else sai<l there except what yon
tolcJ the j111-y between all fou1··of you boys that wer«Pstanqing
around tlwre 1
•··., .. , · • ; ,.. '.
page 379 ~ ,, N. AH four of us?
(l Yes.··,..
A. No, sir. ·The 011ly thing I lic>arcl Johnie Jones spoke to
.John Miller was all.
· : .,.i
,,
Q. And outside of that nothing else was said f
A. rrlmt was all I heard.
Q. Was ,Jel'ry Hnlhuonncl there>? Did you see him?
A. X o; I dicln 't know him.
Q. Did you sec Fred Kirk nronnd there?
A. I· don't know! him. 1
Q. rrh is remark John !Iillc>r made worried you, didn't it?
A. N'o;- it clicl not 'WOl'l'Y'Ill('' any.
,. ?
Q. Didn't you think yonr friend, ,Joe Leigh, was going to
get killed?
A. BoNi of them arc my friend~. He didn't say he wns
going to kill me.
·, ,,
Q. Yuti <lidn't think about warning ~'our friend, Joe Leigh,
·1r ho ,qnin.Q to get killed, dirl you ?
, :, ·
· rA. ··No:, I· didu 't warn· lrinw · ·
Q. Y01i had· ~een .Joe Leigh there that day, hadn't you?
A. X o ; I hadn't seen him.
'
Q. You hadn't seen him all day?
A. No, sir.
Q. Y ct you were on the street, in and out of pool rooms
:i II II ft c1•noon and ·clicln'ti see .JoC' Lciµ;h f:-. '.
" .. , ,. ·
,1
A. l was in the pool room and 011 the street and in the
restaurant.
pllg'C a80 ~
Q. ,vhich l'C'Sfntmlllf hnd you been in?
A. I had been in ahont all of them:
1

I
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,vhereupon,

JOHNIE JONES

!1 witness cnllccl by mtcl·bi1· 6ehalf 1of the defendant, after bemg first duly sw'o'i'n1 •tcstifie'(l
: ·\

' .,

. t '. . ,

l~ ~•

1as1
I .

foll&\\·s:;. ·r,. ·•· : 11
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DIRECT EXA:\IINATION.
. 1! · , ~ · · ! ~ . l \ . \ l \ : . . . : . ~ :

..

B ,. 1\Ir. Grccni· :
'Q. ls your name .Johnie Jones?
A. Yes, sir.
Q. \Vhere <lo you live?
A. Detroit.
Q. J believe you were summoned back the last term of this
court for this trial 7
':, '· · l.

A.
Q.
'A.•
Q.
A.

Yes, sir.

:1'

'

.And you returned for it?
Yes, sirJ ,.. · .:. •, i:
·what kin nre you to Noal1 Jones?
He is 111:v father.
Q. Diel you lrnow John 1\nHer in his lifetime?
A. Yes, sir.
.., •.,
c
r:: ,: .. , ,
Q.
ere you in St. Charles tµe day Miller was killed 1
.,: · ·
A. Yes,. sir.. ~··1 ,. 1, ·. , , "
, :·~. :; , ..
page 381 ~
Q. Did you see him there that day 1
A. Yes; I saw him. :: r ·: . , . ·,i·:
Q. '\Vl1ere did you see him 1
A. I seen him in front of w· orfoy Gibson's barber shop.
Q. \Vlmt were you doing jn t~e barber shop?
A. I was not in the brlrbel'· shop; l was on the street.
Q. Who were you with?
A. At the preseut time I was not with anyone.
Q. Did anyone else come alongT '. t: . · . ·.... ·
A. Mr. Miller.
Q. Who elsc1
A. Clyde Bledsoe.
Q. ,YJicre did· he come from?
A. I think he come out of Gibson's barber shop.
Q. Did nnyone else come alongq:i ·- ::;,: r.·:· . •
A. Rob Cox come up.
Q. WHerci did he· como from?
A. He come from ncross the street. A ·boy by the name
11
ofDan 1 Cox'wns stancliitffright.bel\i'nd·us.·'- :,i· ,, · ,
Q. Did you speak to John Miller?
A. Yes, sir.
i. : .. · 1
9. Did he speak to you 1
0

,v

·""
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A. Yes, sir; he did.
Q. Did he talk to you-stop and talk to you 1
A. Ycs; he walked up nncl I said, '' Hello, John, how are
you!" He said, '' I ain't much." He sai<l, "I have
page 382 ~ u wurrnnt for Joe Leigh but it will never be served
on the son of a bitch if I can get him at the
1·ight place.''
Q. Did he show it to you Y
A. Yes, sir.
Q. ,vhcre did he have the warrant!
A. In his pocket up here some place.
Q. Did he pull tlie wa nant out 1
A. Yes.
Q. Did you take it in your haml and look at it 1
A. No, sir; I di<ln 't.
Q. Did you luter lcam of the trouble betw1'Cll Leigh and
Miller!
A. Yes, sir.
Q. How long after you saw J olm Miller on the street wag
it until you lcnrned about the killing?
A. Ti was something- like nn hom·.
Q. ·what did you do after this occurred, after you had this
conversation with Mr. Miller 1
A. I went down the street with }i[r. Cox.
Q. Robert Cox Y
.A. Yes, sir.

CROSS EXAMINATION.

By Mr. 'Williams:
Q. Did you have your raincoat on that day f
A. No, sir; I didn't.
Q. How were you dresse(H
page 383 ~ A. I had on a shirt and pair of pants.
Q. Sorty like you have on now!
A. Yes.
Q. ere you bareheaded j
A. Yes. sir.
Q. w·asu't the wcnthcr a little disagreeable at thnt time to
be out in vour shirt sleeves?
A. It
not raining hnnl at that time. It might have
been drizzling some. '·
Q. ,veil, did it drizzle or not!
.A. It could have.
Q. "\VcJI, di<l it t

"r
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Jolmie Jones .
.A.
Q.
A.
Q.
A.
Q;
A.
Q.
A.

I wouldn't say.

You will not say about thnt?
No, sir; I won't say.
\Vl10 else had a raincoat on that dayf
I ~licln't see anybody with a raincoat on as 1 remember.
Did anybody have a hut on f
I think :Mr. :Miller cli<l.
·what were you doing in front of the barber shop¥
I was walking up the street.
Q. You were walking up the street and you met ~Ir. :Miller
and you said, "Hello, John."
A. Yes, sir; and I asked him how he was doing and he said
not doing so good.
(J. Where was Clyde Bledsoe at that timef
A. He was coming out of the barber shop.
page 384 ~ Q. Did ho come out before or after Mr. Miller
said he was not doing so hot 1
A. He come out about the same time he said that.
Q. If John Miller had nu1<.lc that statement Clyde Bledsoe
would have heard, it wouldn't I1e l
.A.. I guess he would.
Q. And nt that time Bob Cox was coming across the street?
A. Right about that time, yes.
Q. And Bob ,vas right there and could have heard it f
A. I wouldn't say he could have heard it.
Q. What did Bob sny to you on f hat occasion?
A. He told me he wanted to see me.
Q. What did you say to him 1
A. I told him all right.
Q. \Vhat did Clyde say?
A. He clidn 't say anything at that time.
Q. \Vhat did he say after tlmt?
A. ·when I started to lcm·e I !,:Uid, "I'll be seeing you."
Clyde snid, "0. K."
Q. " 7hat was the rest of the conversation there hetween
the four of you?
A. ,Just ,\:hat I told YOU Mr. :i\[iller said ancl I turned and
walked off.
·
Q. You were a good friend of Joe Leigh?
A. Yes; and also of :Mr. :Miller.
page 385 ~ Q. Did you tell l\fr. Miller he had better not
talk like that about Joe Leigh?
·
.
A. No; I never.
Q. Did it scare you when he said tlmt !
A. No; it didn't scare me.
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Johnie Jones.
Q. You were not alarmed at all when he had that talk to
you?
A. No, sir.
Q. Did you call up Joe LC'igh and tell him t
A. Xo, sir.
Q. Did you see Joe Leigh and tell him about it f
A. No, sir.
Q. ·what was his exnct words?
A. He said, he had a warrant for Joe Leigh but it will
never be served on the son of a bitch if I g-ot him at the right
place.
Q. Didn't lie say the Goel damn son of a bitc11 instead son
of n hitrh?
A. He could ]iave said that.
Q. ,vhich did he say i
A. I don't know. I know he saicl "son of bitch" to it.
Q. You are a son of Noah Jones f
A. That's right.
Q. .And a brother of Alonzo Jones'?
A. That's 1·ight.
Q. And you knew, of course, that- Joe had helped your
brothert
page 386 ~ A. No, sir; I flidn't know anything about that.
Q. Why did you come aU the way from Detroit hack here for this trial?
A. Because I was in the trial.
Q. Who called yon i II Detroit and told you when to come 1
A. No one called 111c. I just come.
Q. You just came?
A. Ye!,, sir.
Q. How did you know nhont the elate of the trial?
A. I was here last term of the court and I knowed when
the case was set.
Q. "TJrnt do yon do in Detroit?
A. I work for Chrp,ler Corporntion.
Q. You anm1gcd yom· vacntion for this trial?
A. I got a leave of nhsence.
Q. You got a leave of nbsencc?
A. Yes, sir.
Q. How Jong bad yon know Bob Cox?
I. I have known Bob-I don't know exnctlv l1ow longfour or five years, I guess.
•
Q. How long have yon known Clyd(' Bledsoe?
A. I have known him since-about four yenrs.

Joe Leigh v. Commonwealth of Virginia.

219

Dmi Cox.
Q. And you and Clyde have run around a good deal to·
getherj
A. Yes, some.
Q. You lul\'c been running around some four or five years
togctherf
page 387 } A. Y cs, sir.
Q. And Bob Cox runs around with you and
knows you well Y
A. He clocsn 't run around with us.
Q. How long has lie known you?
A. I guess about as long as I have known him.
Q. How long· has he known Clyde'/
A. I don't know.
Stand aside.
·witness stood aside.
"'\\'hereupon,
DAN COX,
another witness called by and on behalf of the defendant, af.
ter hcing first duly sworn, testified as follows:
DIRECT EX..i.\MINATIOK.
Bv 1\Ir. Robinette:
Q. Is your 1mmc Dan Cox?
A. Yes, sir.
Q. :Mr. Cox, please talk out so the Court and jury can hear
you. How old a re you?
A. 26.
Q. Where do you live?
A. I live at Pennington Gap now.
Q. ,v1wre were you living in July of last year 1
page 388 ~ A. I lived at Benedict then.
Q. ,v1mt. were you doing at that time and what
bad you been engaged m T
A. :Mining1
Q. About how long had you been engaged in mining?
A. About eight years.
Q. And where?
A. At Benedict.
Q. ,v1mt relation arc you to Robert L. Cox who has just
been on the witness stand?
0
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A. He is my uncle.
Q. How long have you lived in the St. Charles area r
A. I lmve heen there off and on for about ten years.
Q. Where did you all come from¥
A. From "\Vise County.
Q. "rhut place in ,vise County?
A. Imboden.
Q. Did your people work in the mines at Imboden 1
A. My daddy did.
Q. Are you still mining?
A. No, sir; I was cut off.
Q. Do you remember hearing about John ~filler being:
killed 1
A. Yes, sir; I do.
Q. Where were you when you receiYed that infonnation t
A. I was at home when I heard about it.
Q. Had you been to St. Charles before that!
page 389 ~ A. Yes, sir.
Q. Had you seen ,J o]m Miller that day!
A. Yes; I was in 15 or 20 feet from him.
Q. ,vhere was it that yon saw him 1
A. He was standing there at the barber shop.
Q. ·what barber shop was that 1
A. It was Gibson's Barber shop.
Q. He was standing in front of Wbson's barber shop in the
town of St. Charles¥
A. Yes, sir.
Q. ,vho else did you see at that time 1
A. That uncle of mine and a ,Tones boy and there was some
more there. I never paid much attention to who all wns
t]rnre.
Q. Did you hear John :Miller s:iy anything there on tbnt
occasion f In the first pince, did you sl'e him with anyt bing!
A. Yes ; he got something out of his pocket, a piece or
paper.
(J. "\Vhat did you hear him say, if anything?
A. When I tumed around and looked down the street-I
was waiting on a taxi-I seen him standing there and he got
this paper out of his pocket nnd snid it ,vas a warrant for
,Joo Leigh and said it would never he served on the Goel Dam.
son of a bitch it he could get him at the right place. I never
thought much about it. I thought ut first he must be drinking,
'Q. Did you tbink he was drinking¥
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Dan Cox.
page 390

~

A. I couldn't tell you.
Q. From thut distance you couldn't telU

A. No, sir.
Q. Where did you go then 1
A. I got in the car and went on home.
Q I believe you were not a witness in the Alonzo ,Jones
case, were you 1
.A.. No, sir.
CROSS EXAi\lIN A TIOK

lly ~Ir. Cridlin:
Q. You arc a nephew of Bob Cox 1
A. Y C$, sir.
Q. And you lh·c at the same place f
.A.. Ko, sir. He lives at Stone Creek and I lived at Benedict.
Q. \Vere you working on ,July 9th of last yead
.A.. No, sir.
Q. Diel you work the day before?
A. I don't know whether I did or not.
Q. Did you work the tlny after?
A. I <lon 't know whether I did or not.
Q. Do you usually work on Sunday V
A. No, sir.
Q. "\Vere you working at any place during those days!.
A. 1 was working· at Benedict.
Q. For the Benedict Coal Company!
.A. Ye~, sir.
Q. You just happened to he in St. Charles that day?
A. I wns jw-,t there.
page 391 ~ Q. What did you go there fod
A. I didn't go for anything. The last thing I
did was shoot pool.
Q. How long had you been in town 1
A. I don't know. I clidn 't time myself.
Q. Had yon been there all clay?
.A.• No, sir; it was some time in the moming when I got
there.
Q. You just played pool all day!
A. I shot some pool.
Q. Did you shoot any pool with Clyde Bledsoe?
A. No, sir.
Q. Did you see Clyde Bledsoe before this conversation occurred t
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Da11 Goa:.
.A. There was a bunch standing there, I don't know.
Q. Clyde had been loafing around most of the afternoon,
l1adn't he?
A. I dou 't know.
Q. A ml been in the pool room?
A. J don't know.
Q. You knew him., clidn 't you?
A. I know liis face when I see him.
Q. ,vas that the only time that clay that you saw John
Miller'!
A. Yes; it was.
page 39:! ~
Q. And he was standing up about the barber
shop?
.A. Y cs; and when I lookell nronnd that way, I seen him.
At first I wus facing the street and I turned nround and looked
down the street looking for a car and I saw him.
Q. How far away was John )[iller at that time ?
A. I guess fifteen or twenty feet, maybe not that fal".
Q. .Aud yon saw ,T ohn )filler on the sidewalk. ,vho else
did YOU !-CC there?
A: I noticed my uncle nnd this Jones boy.
Q. Anybody else standing there?
A. There was n gang standing around there but I didn't
pay uny attention to who it was.
Q. You only noticed those three out of a big crowd?
A. There wus no big crowd th('re.
Q. Who C'ls<' was arolmd John :Miller at that time1
A. I never noticed. There might have been seven or eight
standin~ there.
Q. AIJ stunding there together. W'liat else <lid you hear
besides these threats!
A. I heard something about a boat and fishing when I was
gl'ttiug in the car.
Q. What did ,John )filler say about the hont?
A. He wmm 't talking about the boat. That was Bob and
.John .Tones. I was getting iu the car and I don't know what
thev !'.-nid about tlle boat.
Q. Thut was Bob Cox that asked .Tones about the boat?
A. Yes.
pnge 393 ~
Q. Where was .T olm 1\liller when Bob Cox asked
.Tones about the hoat'l
A. He was standing· there.
Q. "TJmt was suid about the hont?
A. I don't know. I was g·etting in the cnr to leave.
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Dan Cox.
Q. \Vhat else was said there besides the discussion about
the boat, and these threats made by John )filler 1
A I don't know. I got in the car and left.
Q. And when you left John Miller and these others mentione<l were standing there?
A. They were standing there talking something about a
boat when I got in the car.
Q.
as it mining pretty hard at that time f
A. No; but it lmd been raining pretty hard.
Q. How much was it raining at that time!
A. It was slacked some at that time and several people were
standing around there.
Q. \Vith l\[r. l\lille1· there were seven or eight people, I believe -von snv?
A. ·someti1ing like that.
Q. You rccognba:ccl yonr unde Bob and ,Johnie ,Jones?
A. Yes, sir; mul thei·e were others standing there.
Q. Did ,Jol111 l\lillcr talk to tl1e other boys standing there?
A. I don't know.
page 394 } Q. You can't think of anyone else that was
standing t hcl'C on that occasion 7
A. I dou 't r{)memher anybody else.
Q. ·what did he do with this warrant t
A. He got it from U}) here somewliere and the last I see of
the paper he hnd it in his hand.
Q. Still holding on to it w-J1e11 you got in tl1e car and left?
A. That's right.
Q. \Vasn 't thn t the reason you left town!
A. No, sir; I had done sent after a taxi and was standing
there waiting for it to come.
Q. I don't suppose you stopped to tell Joe Leigl1 about this
matter, did you 1
A. J clicln 't sec Joe Leigh.
Q. When you got in the taxi, where did you go f
A. I went to Benedict.
Q. How long did you stay nt Benedict?
A. I lived up t1iere.
Q. I believe you say you did not work that dayt
A. Sir?
Q. I believe you say you did not work that day f
A. Not tlmt day, I didn't.
Q. Diel your uncle Bob work tlrnt day?
A. I don't know. He was in town when I left.
Q. Had he been around th('re all day?
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Charles Mosley.

A. I don't know; that was the first time I had seen him.
Q. He was working at Benedict, wasn't he 1
page 395 ~ A. He was employed there.
Q. Employed at the Benedict Coal Corporation 1
A. Yci-;, sir.
Q. W us he living there in the camp at that time¥

A. No, sir.
RE-DIRECT EXAMINATION.
By :.\Ir. Robinette·:
Q. Is there anything unusual about miners in that section
coming to St. Charles on Saturday when you arc not working J
A. That's the place we all come when we arc not working
on Saturdays.
Q. You urc not rclatecl to either of these parties in this
casef
A. No, sir.
Q. And you have no interest in the case!
A. No, sir.

,vit 11css stood aside.
Whereupon,
CHARLES MOSLEY,
another witness called by and on behalf of the defendant, after being first duly sworn, testified as follows:

DIRECT EXA31JNATI0N.
By lfr. Greear:
Q. Is your name Charles l\fo~leyf
A. Yes, sir.
Have you been sworn f
Ycs. sir.
,vhcre do you live?
I live in Pennington.
Do you know ,J oc Leigh 1

page 396

Q.
A.
Q.

A.
Q.

~
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C1iarles Mosley.
A. Yes, sir.
Q. Do you know Lorene Leigh 1

.A. Yes, sir.
Q. Do you know Clint Hughes f
A. Yes, sir.
Q. ,vere you in St. Clmrfos the day there was some trouble
between Joe Leigh and J obn Miller 1
A. Yes, sir.
Q. I will ask you if you saw Clint Hughes there that dayf
A. Yes, sir; I did.
Q. "\Vere you with him at any time that day 'I
A. I was there at 15 till 5 :00 o'clock.
Q. 'Where were you 1
A. I was at the Muyor's Office.
Q. ·what were you doing?
A. I had started np the street and Clint Hughes told me to
come in and lie went to tl1c toilet or rest room.
Q. "ThiJe you were in the :Mayor's Office, what took place 1
A. Clint went in the rest room and while he was in there
the telephone rung and be hollered and told me to answer it.
Q. Did you answer it 1
page 397 } A. Ycs., I did.
Q. "rho was calling 1
A. She said she was Lorene l[iller.
Q. ,v1rnt did she say to you 1
A. She asked if Bill Fritz was there and I told her no.
She said if I saw ,Joe to tell him to come up there tlle baby
was sick and she wanted him to take it to the doctor.
Q. That was Lorenc l\liller Leigh 1
A. That's who she said it was.
Q. You were well ncquaintt'd with her?
A. Not too well acquainted.
Q. You knew her and she knt'w you Y
A. Yes, sir.
Q. Did you agree to tell Joe to come up the baby was sick
and take it to the doctor?
A. I told her if I saw .Toe I would tell him.
Q. Did you deliver the message to Joe?
A. Yes, sir; I was out on the street and saw Joe and I
told him what slie said.
Q. How long after that telephone conversation until you
saw Joe?
A. Thirty or forty minutes.
Q. Where did you see him ?
A. I saw him in a Hudson car, headed toward Benedict.
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Clwrles il1 osley.
Q. ,vas anybody with 1iim?
A. His wife was with him.
page 398 ~
Q. How did vou stop him f
A. I hollerecl at him.
Q. W11at did he do when vou railed to him Y
A. He stopped nnd I waiked over to the car and told him
what the message wns.
Q. How long did ~·on talk to Joe Leigh there at the car?
A. Three or four minutes.
Q. How close were you to him during that timeY
A. I was rig-ht at the window.
Q. W"as the wimlow up or down?
A. It was down.
Q. That was a showery eYcning-, wasn't iU
A 'Yes, sir.
Q. "\Vus it raining nt thnt timeY
A. Yes, sir; slightly drizzling.
Q. ·what was Joe Leigh's condition when you talked to him
in the car with reference to being intoxicated 1
A. None that I could tell.
·
Q. He showed no sip;n of intoxication 1
A. No, sir.
Q. Did you notice ~[rs. Leigh's condition?
A. Yes, sir.
Q. "\Yus she intoxicated 1
A. Sho showed no sign of bein~ intoxicated as I could tell.
Q. After you tn]ked to .Toe Leigh and told him about the
message you had receiYed, what did you do?
page 399 ~
A. I just wnlkecl away and he pulled off.
Q. "\Vas he headed in the direction that would
have taken him toward Miller's house¥
A. Yes, he was hendccl that way when I stopped him.
Q. At what place were you when yon stopped him f
A. I ,vas in front of th(' Pigfoy-Wiggly.
Q. In the town of St. Charles Y
A. Yes, sir.
Q. How fur wns thnt from where Lorenc Miller's father

lived!
A. It was about four or five-tenths of a mile.
CROSS EXAMINATION.

Bv l\fr. Tate:
·Q. Where do you live?
A. Pennington Gap.
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Charles Mosley.
Q. ,vhere did you live on ,July 9, 1949'1
A. I lived in Pennington Gap.
Q. W"hat were you doing in St. Charles that afternoon?
A. I go up there lots and run around.
Q. \Vho do you run around with, policemen 1
A. Not necessarily.
Q. You were that day 1
.A. No, sir.
Q. \Veren 't you loafing around tl1e mayor's office t
A. No, sir, I was not loafing around the mayor's office.
Q. \Yhat were you doing at the mayor's office!
.
A. He asked me to come in out of tho ram.
page 400} Q. ·what happened when you went into the of-

fice.
A. The telephone rung.
Q. Do you know who talked to you f
A. She said it. wns Lorene.
Q. Did you know her voice 1
A. I think I would.
Q. Have you talked to l1er befo1·0?

A. No, sir.
Q. Or since1
A. No, sir.
Q. She asked for Bill Fritz?
A. Yes, sir.
Q. ·what did she want with Bill Fritz?
A. I don't know but I guess it was the same thing she
wanted with me.
Q. \Vhat did she want?
A. She wanted Joe Leigh and she wanted him to come to
the house; that the baby was sick and i;ibe wanted him to take
it to the doctor.
Q. She wanted Joe Leigh?
A. That's who she said she wanted. That was who she
a~ked for.
Q. Had you seen .Toe Leigh that afternoon before thaU
A. No, sir; I hadn't.
Q. Did you know he had just come from up there?
A. No, sir; I clicln 't know it.
page 401 } Q. Did you go out and see him in the streett
A. Y cs, sir.
Q. How long after you received tl1e message until you saw

Joe1
.1..\. It was about tl1irty or forty minutes.
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Charles Mosley.
Q. .A.bout what time was that f
A. 5 :30 or 6 :00 o'clock.

Q. Where did he go when you told him tlmtT
A. He went on up that way.
Q. What do you mean by "that way"1
A. He went toward :Monarch.
Q. What did he say when you told him Lorene wanted him
to come see the baby?
A. He thanked me and drove off.
Q. Do you tell this jury that )Iaudc Leigh was perfectly
sober.
A. Yes, sir; she was as fnr as I could tell.
Q. Did you talk to her 1
A. I spoke to her.
Q. \Vliat did you say to her 1
A. I said, "Hello".
Q. You didn't observe her closely to see whether or not
she was drinking7
A. No, sir; I didn't.
Q. As a matter of fact at that time ,J oc Leigh was over
there talking to some other boys. Leo Hagy au<l some others!
A. I didu 't sec him.
page 402 ~ Q. Parr \Vallen did you sec him!
A. \Yho is that ?
Q. Did you see him talking to Parr \Vallen and Leo Hngy 1
A. No, sir.
Q. Didn't you sce tlwm rome down the street with Joe
Leigh and go out to the cad
A. I didn't see tlia t.
Q. That's not tl'Ue then, is it 'l
A. I don't know.
Q. I believe you said Joe wa:,; going up the street when you
called to him¥
A. Yes, sir.
Q. And his wife was with Jiim T
A. Yes, sir.
Q. He couldn't lrnvc been at the same place both times.,
could lie?
Objection:
Objection sustained.
Q. You say this was 4 :30 or 5 :00 o'clock 1
A. It was about 5 :30 when I saw .Joe.
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Eel Morgan.

Q. About that time or around that time Joe had already
left town, he and his wife, Maude L.eigh, and gone up that
way, hadn't he?
A. I don't know whether he had or not but I saw him.
Stand aside.
page 403

~

'Whereupon,

ED 1\IORGAN,
a witness called by and on behalf of the defendant, after being first duly sworn, testified as follows:

DIRECT EXAMINATION.
Bv Mr. Robinette:
·Q. Your name is Ed l\forgau?
A. Yes.
Q. Where were you living on July 9th, last year!
A. At Stone Creek.
Q. At that time were you running a taxi 1
A. Yes.
Q. Did you see Joe Leigh any time on Saturday, July 9th
of last year V
A. Yes, sir; I did.
(~. Did you assist in any way in taking him to the hospital?
A. Yes, sir.
Q. I will ask you to tell the Court and jury where you first
saw him and what vou did and what his condition was.
A. I was sitting on the taxi park at St. Charles and l\Iaude
Leigh run up and opened the door and asked me to take Joe
to the hospital. She said his throat had been cut. He was
under the steering wheel and I told Jiim to scoot over and I
got in and drove him down the road and down below town I
hit a water hole and the car drowned out. I sat there awhile
and a guy came along and I tried to get tlie guy to take him
on to the hospital and he wouldn't because he was
page 404 ~ so bloody. I asked him if he would push me and
he said, "All right". He pushed me about a
mile and a half on Penn-Lee Hill. Finally a taxi came along
and we transferred Joe into the taxi and went on to the
hospital with Joe. It was Snook Ridings car.
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Q. Did you go on to the hospital?
A. No.
Q. V\7hat was his con<lition at the time 1
A. He was in pretty bad shape. ,v1rnn I first got in t]ie
ear he had been driving and lie talked but when we transferred him to Ridings taxi, he Imel passed out.
ll Did you notice the wound!
A. He was blood all ove1· and I noticed a big gash about
here ( on neck) and blood was all over the car and nll over
:Maude Leigh and I got it all over me too.
Q. He was bleeding ve1•y profusely?
A. Yes, sir; he wns.
Q. I believe you say you g·ot )[r. Ridings to take Mr. Leigh
on to the hospital from down )-;omewhere near Penn-Lee?
A. Yes, sir.
Q. Maude Leigh was very bloody I believe you said?
A. Yes, sir; she was bloody and wet, too.
Q. She was the one that asked you to drive her husband
to the hospital!
A. YeR, sir.
Q. Diel you see Rep: TV acks there 1
A. Yes; when we were t ran sferrinp: him, he enmo up. He
must have come over with Bill Fritz. He come
page 405 ~ to the car aud WM, helping us transfer him. It
took three or four of us to get Mr. Leigh into
Hidino·s' car.
Q. How fnr did 1fnnde Leigh have to come from her car
to where you were parked on the park lot 7
A. Her car was sitting at the back end of my car, not onr
a couple of feet away.
Q. "\Vas Maude Leigh intoxicated at that timer
A. Not that I could tell. She wns covered with blood and
wet, wringing wet. It was pouring the min then.
Q. You did not go to the ho.:;.pital, I believe rou saicH
A. No, sh·; I went to Pennington but not to the hospital.
Q. You turned :i\fr. Leigh over to .Mr. Riding ·1
A. Yes, sir.
Q. Do you know wlwtl1nr or not Bill Fritz searched the
Leigh carf
.A. I got back to tlle car nncl I snicl, '''Yell, :Maude, I will
take you down" and he was looking in the car and senrcl1ing
it and all I saw him get two quarts of beer.
Q. Did you see any whiskey on the floor of the car or not f
. A. X o, sir; I didn't see nny.
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Ed JlforgaH.
CROSS EXAMINATION.
By lVI r. ,Yilliams :
Q. ,,rimt time was that when you first Aaw the car at St.
Charles?
A. I don't know but it was in the evening.
Q. About dark, was iU
page 406 } A. It wasn't dark but it was something close
to it.
Q. At that time there wna just Maude and Joe in the cad
.A. Yes, sir.
Q. Both were in the front seat!
A. Yes.
Q. And .Toe was driving 1
A. Yes, sir.
Q. ,vere you the fh'st person that went up to the car?
A. I don't know. J\laude Leigh came to my car and opened
the door and asked me to drive ,Toe to the hospital.
Q. " 7here was the car parked, the Leigh car?
A. It was sitting directly behind me on tho taxi park and
that is right in front of the tlieater.
Q. The car was parked rig]1t behind your cart
A. Yes, sir.
Q. ,vas Reg Wacks in the car?
A. The first I saw of Reg ,vacks was on top 0£ the Penn..
Lee Hill when we were transferring ,Joe down there.
Q. Did anyone else 1·ido down to Penn~Lee with you except
you, :Maude and Joe 7

A. No, sir.
Q. You rode the front seat 7
A. Yes, sir; I drove the C'ar.
Q. And .Joo was in the front seaU
A. Yes, sir; and Maude too.
Q. All throe of you wore in the front seat,
A. Yes, sir.
page 407 } Q. If there was any liquor put in the car you
didn't put it ht thel'e, did you?
A. No, sir; I didn't.
Q. At the time you left the car at Penn-Le~, had anyone
else been irt the car there f
.A. I don't know. He left the car t11ere and the ~lasses
were rolled down and I wont on to Pennington with Bill and
Maude.
Q. Do you know w]iether or not Bill Fritz lock~d that cnrt
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A. No, sir; he never locked it. I l1ad the key in my pocket.
Q. ·what kind of car was it?
.A. It was a '48 or '49 Hudson.
Q. ·who drove it back to St. Charles!
A. I did.
Q. ·who went with you t
.A. No one.
Q. Did you lock the door after you got to St. Charles 1
A. Yes., sir; I did.
Q. You didn't lock it at Peun-I.ec 1
. A.. No, sir; and all the glasses were rolled clown.
Q. You are the 011c that took the car from Penn-Lee back
to St. Charles!
A. Yes, sir; and I parked it in front of the bank and locked
it.
Q. You didn't put a11y whiskey in it!
A. No, sir.
page 408 ~ Q. And so far as yon know no one else was in
the cart
A. I dou 't know. I gave Bill Fritz the keys after I locked
it.

RE-DIRECT EXAi\UNATION.
By l\fr. Robinette:
Q. How far is from where you park in St. Charles up to
where John }filler lived!
A. It's about half a mile.
Q. Yon said Maude Leigh came to your car and opened the
door and asked you to drive her husband to the hospital. Did
you see anything in the way she walked that would lead you
to believe she was intoxicated f
A. No, sir; she seemed to be st'arcd. She was co-vered
with blood and wet and you conldn 't tell much about he1·. I
did not pay much attt•ntion to h<'r nnyway.
RE-CROSS EXAMINATION.
BY )Ir. ,vmiams:
·Q. I believe you sny yon never paid much attention to her!
A. No, sir.
Q. As a matter of fact you came around and got in the
car and kept driving nnd paid no attention to l\lautlc 7
A. No, sir.
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S1iooks Ridings:

Q. And you drove as fast as you could to get Joe to tho
hospital?
.
A. I tried to but the water hole stopped me:
page 409 }

Whereupon~

.
..
SNOOKS RIDINGS;
another witness called by and on behalf of the Defendant; after being first duly sworn, testified as follows:
DIRECT EXAMINATION:

Bv :Mr. Greear:
.
·Q. Is your name Snooks Riding t
A. Yes, sir.
Q. "\Vhere.. do you live t
.A. St. Charles.
.
Q. ·were you there last July at the time this trouble occurred?
,.
A. Yes, sir.
.
,
Q. What were you doing at that time!
A. Driving a cab:
.
. Q. "\Vere you called or stopped with 1·eference to getting
Joe Leigh to the hospital 1
.
A. I was stopped about a mile and a half below St. Charles.
Q. Who stopped you?
·
A. Ed l\'forgan.
Q. What did you.find when you stopped?
A. I found Joe Leigh with his head cut about oft
Q. ,vhat was his condition at that timet
A. The man was in pretty bad condition my way of look.
.
·
ing at it. .
page 409 } Q. vYas he able to talk any?
A. Tho only thing I heard him say was aft~r
I got hii:n in the car he said, '' Huny and get me to the doc-

tor:"

,

,v

.

Q. ,vho transferred him from his car into your cad

A. Myself, alter Stapleton, Reg Wax, and Ed Morgan.
Q. Did Bill Fritz come up there at the time?
A. Yes, sir.
Q. What did he do there!
A. He went arouJ1_d on the side where Maude Leigh was.
Q. What was he doing over there! · ,
_: . A. I don't know. VI e got Joe in the car as quick as we
could and left.
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Q. Did you observe him searching the cart
A. No, sir; I don't know what he done.
Q. Did you see Maude Leigh there 1
A. Yes, sir.
Q. From lier appearanre would you say she was intoxirated or noU
A. She bad more the appearance to me that she was seared
to death more than anything else.
Q. "\Vhat bospitnl di<l you take Joe to f
A. To Pennington Gnp.
Q. "\Vhat was his condition when you arrived at the hospital?
A. He was practicaJly pas~ed out.
Q. "\Vho went with you l
A. Reg ax and \Va1ter Stapleton.
page 410 ~ Q. \Vhat did \Vax do on the trip to the hospitaU
A. He was in the back scat with Joe Leigh. Joe was laying between the seats and Reg was holding his hand on t]ie cut
place on his neck.

"r

CROSS E.X.:L\IINATION.
No questions.
"\Vhcreupon,

"\VALTER STAPLETON,
a witness called by and on behalf of the defendant, after being first duly sworn, testified as follows:

DIRECT EXA:\lIXATION.

B:r Mr. Robinette:
·Q. Is your name \Valter Stapleton 1
A.
Q.
A.
Q.
A.

Q.
A.
Q.
A.

Yes.
Where do you live 1
St. Chal'les.
How long have you lived there?
All mv life.
How old are you 1
24.
Did you know J olm Miller in his lifetime 1
Yes, sir.
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Q. Do you know Joe Leigh?
A. Yes., sir.
page 411 ~ Q. ·what was your occupation on the 9th day
of July, last yenrf
A. Mining.
Q. Did you see Joe Leigh on that dayt
A. Yes.
Q. ·where did you see him f
A. I saw him in St. Charles.
Q. Did you sec him in the car in St. Charles 7
A. No, sir, not until later when wc got him out of his car.
Q. Tell us where you found him and what you did 7
A. "re got him out of tho car at Penn-Lee.
Q. " 7ho helped to take him out!
A. Snooks Ridings, Reg ax, Ed Morgan and me.
Q. \Vhat was his condition nt that timeY
A. I thought he was d~ad when we took him out.
Q. Did you see l\Iaude Leigh there Y
A. Yes, sir.
Q. ,vhat was her condition?
A. She wns so bloody you could hardly tell anything about
her.
Q. And also wet Y
A. Yes, sir.
Q. And seemed to be excited Y
A. Yes, she seemed sea red.
Q. Did she seem to be intoxicated on that occasion?
A. No, sir.
page 412 ~ Q. Did you go on to the hospital with Joe t
A. I did.
Q. I believe you i;aid Reg ,vax helped put him in the car!
A. Yes, sir; he did.
Q. Did be go to the hospital with you?
A. Yes, sir; he rode in the hack scat of the car where Joe
was laying. Joe wns laying in the floor.
Q. "\Vlmt did Reg ,vnx do if nnythingt
A. He was holding his hnnd over th~ gnsl1 in Joe's neck.

"r

CROSS EXA?\UNATION.
By Mr. Tato:
Q. Did you examine Maude pretty carefully to ascertain
her condition Y
A. No, sir.

.
I
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.

I

Q. The only thing you know you helped transfer Joe to another car and took him to the bospitaH
A. Yes, sir.
. .
Q. You sat in the back seat with Joe!
A: No, sir; in the front seat.
Q~ You didn't know how bad he was hurt f
.A. I thougl1t lie was dead:
.
Q. You.saw him the second o.r thh·d day .after that on tl1C,
streets in St. Charles, didn't you?
page 413 ~ A. N.o; sir; .I didn't.
. . .
· · . : Q~ Ho.w long was it until you did sec him?
A. I wouldn't know.
Q. About how long¥
.
A.. I would say about two weeks.
.
:
Q. Is it not. true that Joe Leigh was out of the hospital
about the third or fourth clay and back qp in St Charles 'l
A. I don't know whether he was or not
Witness stood aside~

By :Mr. G-reear: W c desire to read the statement of Dr.
Dellinger who is sick and cannot be P.resent.
The statement was read to the jury by Mr. Greear and is as
follows:
'

.

It is stipulated and agreed between Counsel representing
the Commonwealth aud Com\sel rep1:esenting Joe Leig-h that
if Dr. J. H. Dellinger were present as a witness in this case,
he would testify as follows :
I am .a practicing physician and surgeon and am connected
with the Lee General Hospital in Pennington Gnp, Virginia.
On July 9, 1949, Joe Leigh was brought to the Lee General
Hospital. At the time of his arrival he was unconscious clue to
the loss of blood. He was sufferjng from knife wounds on
·
the left side of his neck and face. · One wound
page 414 ~ started nearly back of the center of his neck ancl
came around under the car to a point on his jawbone, this wound was approximately seven inches in length;
The other wound started at the base of the neck and extended
up and forward intersecting the first wound and running out
into the left jaw. This second wound was much more dangerous than the first in that it traversed the area in whic}1 i~
located the jugular veii1~ This wound extended nearly to the
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jugular vein and if it had gone a bare fraction deeper would
have severed that vein and"caused the death of :Mr. Leigh.
Leigh was also suffering witli u stab wound in his rigl1t
hip. This wound was deep and the knife blade liad apparently struck the bone as it was a long time in healing up and
gave a great deal of h'ouble.
Mr. Leigh remained in the hospital. for a period of three
days, then he was removed to his home near Pennington Gap,
Virginia. He returned to the hospital on two subsequent
occasions to have his wounds dressed. He was not completely
well from these wounds for a period of about two months.
Mr. Leigh remained unconscious during most of the first
night that he was in the hospital. I d1·essed his wounds and
there was nothing about him that would lead me to believe
that he was intoxicated and he had no odor of whiskey or
intoxicating beverages on his breath.
page 415

~

·whereupon, ·

JOE LEIGH,
the Defendant, being first duly swom, testified as follows:

DIRECT EXA1'1INATI0~.
Bv Mr. Greear:
·Q. Is your name Joe Leigh?
A. Yes, sir.
Q. "\Yliere do you live?
A. Kingsport.
Q. Did you formerly live here in Lee County t
A. Yes, fir.
Q. How old are you 1
A. 51.
Q. How long lmve you lh•edin Lee County?
A. Ever since 1919.
·
Q. ·what ha,·e you done l1ere and what arc you doing now
f01· a living?
A. I worked in the mines up until about '42 and I ran a
restaurant after that.
Q. Where was your restaurant located Y
A. It was in St. Charles.
Q. Did you marry Lorene :Miller Y
A Yee;, sir.
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Q. After your marriage to her where did you all live Y
A. ·we lived in St. Charle~.
Q. Diel you have a home of your own theref
A. No, sir; Wl' rented.
page 416 } Q. ,vere you later sc.>pnrated from hed
A. Yes, sir.
Q. What did vou do af'ter the separation!
A. I have nof done anything.
Q. Did you bring a suit for dh·orce from l1erf
A. Yes, sir; I did.
Q. In what court was that brou~ht?
A. It was brought in this court here at Jonesville.
Q. ,vho represented yon in the case Y
A. Glen Williams.
Q. I believe you obtained divorce from bed and board?
A. Yes, sir.
Q. Did you understand yon could have a reconciliation under that divorce?
A. Y c>s, sir.
Q. Did you and Loreue become l'('eonciled after that 1
.A. Yes. sir.
Q. Dic(vou live tog·ether after that?
A. vVe did.
Q. "TJiere did you live together after the divorce?
A. "\\' e stayed at the home we lwd Jived at before she left,
and we stayed at Roy Halls' nnd we stayed at her house.
Q. You stayed at ,John 1\liller's houset
A. Yes, sir.
Q. ,Yhat were the relations between you and John l\Iiller
so far as you kucw?
A. There wnsn 't anything hetween us as I knew of.
Q. After you and Lore>ne had separated did you
page 417 ~ support the bahyf
A. Yes, sir; I did.
Q. ,v1iat is the baby's name?
A. Larry.
Q. How· were you supporting- it?
A. I was buying milk nncl baby food.
Q. Have you continued to support him up to this time?
A, Yes, sir; I have.
Q. Did you go to the Miller home on this particular clay
in question?
.A. Yes, sir.
Q. How long had it been since rou hnd been up to the
Miller home?
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A. I believe it was on Thursday week before this happened
on Saturday that I was there. I guess it hnd been about eight

davs.

Q Hnd you and Lorene been out together on the Thursday
you were up there 1
A. Yes, sir.
Q. ,vherc had you all been at that time 7
A. vVe Imel been out riding around. We hnd been over
at Lovelady Gap and back through Powell's Mountain.
Q. You were through Lovelady Gnp a week before thaU
A. Yes, sir.
Q. )Vas Lorene with you?
A. Yes, sir; she was.
page 418 ~ Q.
ere your relations good at that time 7
A. Yes, sir.
Q. \Vhy did you go to the :Miller home on this particular
dayf
A. \\Tell, it had been a week since I hnd been there and I
kucw they were practically out of milk nnd I went back to
sec what they needed.
.Q. )Vhnt time did you go thereT
A. I don't remember exactly tlle time but it was 12 :00 or
12:30.
Q. ,v110 was there at the house wl1en you went up?
A. l\frs. Miller, Lorene., Doris and I believe Glenda.
Q. \Vhat were your relations ·with :Mrs. Miller?
A. All right at that time.
Q. She testified that on four occasions she had borrowed
money from you. Is that correct f
A. That is correct.
Q. Has she ever paid any of the money back?
A. No, sh·.
Q. Have you ever tried to collect it from her 7
.A. No, sir; I have not.
Q. \Vhen you went to the home that morning, where was
l\frs. Miller!
A. She wns sitting on the porch stringing beans.
Q. Did you speak to her f
A. Yes, sir.
~:
Q. Did she speak to you!
A. Yes.
pnge 419 } Q. 'What was her attitude toward you9
. A. It was 0. K,; jtist like it hnd always had
been.

,v
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Q. After you spoke to l\Irs. Miller what did you do then f
A. I went in the honsa and played with the baby.
Q. ,vhere was the baby?
A. It was on the baby bed in the back bedroom. It is tho
room that is between the kitchen and living room.
Q. as anyone in the back bedroom when you went in Y
A. No, sir.
. Q. Did anyone come in there f
A. Lorene came in there.
Q. Do you remember how you spoke to :Mrs. ~lillH or what
you said to her when yon went up1
A. I believe I said, "Arc you having a bean stringing f lY
I think she said, "Yes," or :,;omething like that.
Q. Yon say Lorene came in the back bedroom wI1ere you
were?
A. Yes.
Q. ,v1mt did she do ,vhen she came in tl1e bedroom 1
A. Sbe sat down on the bed nnd I sat down with her.
Q. Did you ask her then with reference to the milk?
A. Not right then. ,ve were playinp; with the baby. I believe the babv had the hottle and I askt'd her if the balw bad
plt'nty of milic and she said, '' Ycs, it has some milk.'' ·
Q. Did you offer to buy anything for her at that time f
A. I asked her if I badn 't hetter bny the baby some milk
ancl she said it did not need any milk that she wanted some
money.
page 420 ~
Q. Diel she say how much money she wanted f
A. No; she did not say at that time.
Q. Them what did you do?
A. I taken the bahy up and was playing with it; I played
with it awhile and I laid it haek clown and walked in the front
room and sat down in a chair and she came in and sat on the
arm of the chair.
Q. \Vhat did you clo then f
.A. \Yc were sitting there talking and I pinched her on the
leg and slapped her on the arm and was talking about the
baby how it was growing.
Q. I will ask you if you huggNl and ki5sed he1· there and
she kissed you¥
A. Yes, sir.
Q. 1Vlmt did you clo then f
A. I got up and went bnck where the baby was ancl she
went out on t1ie porcI1. I picked the baby up and gave it its
milk bottle. I didn't stav in there but n minute or two.
Q. Did vou stay until it drank its milk 1

,v
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.A. No, sir; I didn't. I picked up the bottle and gave the
baby its milk. It took a little and dropped it down and went
to sleep. I walked out where Lorene and her mother were
and told them the baby went to sleep the quickest I ever saw.
Q. ,vas anything clone out of the way or any ill feeling at
that time that you knew oft
A. No, sir; not a bit.
Q.
as it planned at that time that you were
page 421 ~ to return during the day7
A. Yes, sir; when we were in there sitting in
the chair when she said she didn't want any milk, the baby
dicln 't need any and that she wanted money I told her I didn't
have any money with me but I would bring some back. She
said she wanted $20.00.
Q. Did you later go back up tllcrc1
A. Yes, sir.
Q. What time did you go back?
A. It was late in the evening but I don't remember tlie
time.
Q. Did you take any money with you 1
.A. Yes; I took $25.00 or $26.00 with me.
Q. At that time what took place?
A. I went in and Mrs. :Miller and I believe it was Doris
were sitting on the porch nnd when I went through the screen
door I heard the baby crying and I went in and picked it up
and was playing with it and Lorene came in in about three or
four minutes and I befo.,ve she said, "Give me the baby."
Q. Had Mrs. Miller at that time come in and sat down by
you!
A. She bad come in the front room.
Q. "Terc you in the front roomt
A. No; I was in the bedroom, then but I came out in the
living room where Mrs. Miller was.
Q. What took place there 1 ,
A. The baby was kindly fretting and I was jostling him
up and down and Lorene came in and said, '' Give
page 422 ~ me the hahy." I believe she said she wanted to
give him a bath. She said she give it a bath
once a month whether it needed it or not. She went on in
the kitchen and I followed and as she went through tl10 door
I reached and got her and she kisRed me and lmd l1er arm
around the baby ancl around mv neck and about tliat time
l\Irs. l\Iiller came in f\ll(] said if you don't quit that I'm going
to call the law. I snid, ".What for ,vhat have we done
that you arc going to call the lawY" She said., "For you and

"r

242

Supreme Court of Appeals of Virginia

Joe Lr>igh.
Lorene the wnv von are doiuu.-." I turned around and looked
at her and she picked up the telephone. I said, "You wouldn't
call the law for anything like that." She said she was going
to call the law. I took the telephone out of her hand.
Q. Did you shove her down Y
A. Xo, sir; I did not.
Q. ,virnt took place them f
A. I went back in the kitchen and Lorene was not in there.
I believe she had laid the baby in the bed and I picked it up
again nncl came back in the living room and she came back
through and took the baby out of my hand and went to the
back and :Mrs. )filler picked up the telephone again. The
first time she said she was going to call Bill Fritz and the
second time she said she was ~roing· to call somebodv else.
w
I took it out of her hnnd nncl laid it' back down.
Q. ,vcrc you rough with hcrf
A. Not a bit.
Q. Did you scuffle with her?
A. No, sir.
Q. Diel you tnlk to Lorene about getting Mrs
page 423 ~ Miller Rntisfied?
A. Whcu we were in the room and I had her
hugged up s]1e said bring me $20.00 and I will give her $10.00
and I will keep $10.00 and we will ride around awhile.
Q. Did you give it to hcrT
A. No, sir; she said give it to her and she would give it
to her moth<'r so ~he would g('t in a good humor with her.
Q. """\Yhat time clid she tell you to come back t
A. She told me to come bnck before the stores closed so
she would have an cxcuRc to get the milk and get away.
Q. ,v1iat took place then Y
A. I went on out and Mrs. Miller was on the porch and
Dcris an<l I believe Lorenc had gone out and was sitting on
the porch.
Q. Diel you at any time go around like you were chasing
Lorenc?
A . .No, sir; I did not.
Q. "\Vere yon through the> house nnd in different rooms?
A. I went through the front room and I was in the back
bedroom and kitcl1en.
Q. Did you nt any time ask l\frs. Millet where Lorenc was?
A. I asked her one time when she picked up the baby and
went in the kitchen.
Q. ,vhat was your condition with reference to being intoxicated?
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A. I was not intoxicated.
Q. Had you drunk anything that davt
page 424 ~ A. I drank one beer.
Q. Had you had that beer at that time or later!
A. I had had it at that time.
Q \Vbo did you drink that with!
A. Parr ,vallen and Leo Hagy.
Q. When you left there at that time did you know of any
distmhnnce 1
A.. Not a bit.
Q. What was your intention or your plans at that time?
A.
were figuring on leaving as soon as I could get hold

,ve

of some money.
Q. I mean for that night!
A.
were going to ride around.
Q. \Vhat did you do then?

w·e

A. I came back to St. Charles and went down to Reed's
Cafe.
Q. What took place there1
A. :Maude was coming downstairs and she said, "Let's ride
around a Jittle, J have been making up beds and I am give
out." I said "All right."
e came to Pennington and I said,
"Let's ride on up to St. Charles." When we got to St. C1mrles
there was no place to park and I pulled in next to Dr. Sbouns,
pulled in there and parked.
Q. Did you go into any of the restaurants!
A. I went in City Cafe.
Q. Did Maude come in 7
A. Yes; she came in after me.
page 425 ~
Q. ,vhat did you go in there forf
A. I went in to get some beer.
Q. Did you buy some beert
A. I bought two quarts.
Q. ,vas tltat beer opened!
A. No, sh·.
Q. I show you two quarts of heer on counsel's table R}ld
ask you if that appears to be the beer you bought nt City

,v

Cafe?

A. It is the same kind I bought. I don't know whether it
is the snme beer or not.
Q. Who did vou buv it from t
A. I bought it froni::Mossie Livingston.
Q. At the time you bought that beer what was your condition with reference to being intoxicated f
A. I was not intoxicated.
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Q. Were yon under the influence of any intoxicants Y
A. I was not.
Q. What was l\faude Leigh's condition f
A. She was not intoxicated as I knew of. If she drank
nnything, I didn't know it.
Q. At the time you were in City Cafe did you see Martha
Thorpei
A. No, sir.
Q. Did you ever see her that day!
A. No, sir; not that day.
Q.• I will ask y(i)u if you made any statement in City Cafe
that day that you were going to ~filler's to get your baby'/
A. No, sir; T did not.
page 426 } Q. Would you ha Ye taken Maude if you intended to get the baby!
A. I don't think so.
Q. I believe you had fonnerly been married to Maude Y
A. Yes; I had.
Q. And you liad a grown daughte1· !
A. Yes.
Q. \Vas she married'{
A. Yes.
Q. And you all stayed with that daugbfor at Reed's Cafe'l
A. Yes..
Q. ,vhen you left City Cafe where were you going!
A. I was going up the street and turn and go back to
Reeds.
Q. \Vhat is the width of the street in St. Charles Y
A. I don't know bow wide it is but it is nanow.
Q. Is there any 1·oom along the street to tum?
A. No, sir; three ca1·s can't hardly get in line.
Q. Do they allow parking on both sides Y
A. No; just one side.
Q. As you went up tlJrongh there what took plncef
A. I had just pulled out to start up there and another car
was coming down the street and Charles Mosley came to the
r.ar and said, "Lorene had tcilephoued for me to come up the
baby was sick and she wants you to take it to the doctor."
Q. Had you heard about it being sick Y
page 427 ~ A. No; I hncln 't.
Q. How loug lmd it be€!n since yon had been up
there¥
A. I don't guess it had been over an hour or an hour and
n half.
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Q. After you heard the baby was sick, what did you do 1
I went on up and pulled in the lane.

A.
Q.
A.
Q.

Did Maude hear about the baby being sick!
Ycs, she did.
Did she agree to go to. the hospital with you 1
A. She didn't say anything about it. I said, "I guessed
they wanted milk for the baby to last over until .Monday."
Q. Did you know what lwd happened Y
A. No, sir; I didn't.
Q. Had you seen John Miller that day 1
A. No, sir.
Q. Had you lmd any connection with him at all that day?
A. No, sir.
Q. Did you know he was up there at his home?
A. No ; I didn't.
Q. Wl1cn you went up there what did you do 1
A. We pulled up there in the lane and I got out of the car
ancl went to the house. I went in the f rout door, through the
living room and into the back bedroom, into the kitchen and
out on the back porch.
Q. How were you dressed at that time1
A. I had on a tan pair pants and sport shirt.
page 428 } Q. Did the sport shirt have the tail on th<.' inside or outside of the pants?
A. It was outside.
Q. ere you carrying a pistol tl1a t day f
A. Yes, sir.
Q. Is that the pistol there on the table you were carrying
that clay?
A. Yes, sir.
Q. Ia that your pistoH
A. Yes, sir.
.
Q. ,vhat kind of pistol is that 1
A. It's a 38 special.
Q. ,vhat length barrel does it have 1
A. It's a two inch or two and a half inch I believe thcvcall it.
·
Q. Where were you carrying it that day f
A. I wns carrying it in my front pants pocket.
Q. Right or left¥
A. Right.
Q. Hnd you had it there all day f
.A. Yes, sir.
Q. 'Why were you carrying the pistol f
1\... Well, mostly a habit, I guess. When you arc in the

,v
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restaurant business you have to have a right smart little
money for change and I carried it then and I was a policeman
for some little while in St. Charles and carried it then and I
used to drive a taxi. I guess it was mostly habit.
page 429 } Q. How long were yon policeman in St. Charles!
A. About seven months.
Q. And you carried a pistol then, of course l
A. Yes.
Q. And you have carried it most of the time since!
A. Yes, and while I was driving the taxi I carried it.
Q. Had you had that pistol with you on both occasions you
were in the lliller home thnt day?
A. Yes, sir.
Q. ,vhen you went this time was it raining!
A. It was raining a little bit. It rained a little bit as I
crossed the railroad.
Q. " 7 hen you got to the house was anybody there?
A. No, sir.
Q. Did you see ,Jerry Hall on the porch 1
A. No, sir.
Q. Did you sec Jerry Ifall in the front room 1
A. No, sir.
Q. Did you sec Jerry Hall anywhere about the :Miller
home?
A. No, sir.
Q. Did he ever speak to you or you to him 1
A. No, sir; I neve1· saw him.
Q. About the time you got to the house what did the
weather do T
A. It began l'flining a little harder.
page 430 } Q. ,vas it raining· much harder?
A. Yes, it was rainin~ much harder.
Q. "\Yhere did ~·on go in the house 1
A. I went in the living room nnd on into the bedroom and
I went on to the kitchen nnd I stepped out on the back porch.
Q. Did you see anybody in the house f
A. No, sir.
Q. Yon didn't see any member of the family?
A. Xo, sir.
Q. Did ~·ou hear any noise or words spoken by any of them¥
A. No, sir.
Q. Diel ~'OU have any idea where they were f
A. X o, sir; I dicln 't.
Q. ,vas the baby theref
A. No, sir; I didn't see it.
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Q. Did you tl1ink the bnby was sick?
A. I thought it could have been.
Q ·what did you do then f
A ...When I walked through the house and stepped out on
the back porch I came back through the bedroom and I taken
my pocketbook out of my pocket and thought I would leave
her a little money and then I thought about someone might
come in and get it and I was putting my pocket book in my
pocket and was coming through this door into the living
room and about the time I got to the stove John :Miller
grabbed me around the neck.
Q. "There did he come from 1
A. I think he came out of the front bedroom.
page 431 } Q. He came through the door in front of you 1
A. Yes, sir.
Q. 'What was said between you and i\[iller from the time
he entered the room until he grabbed you T
A. There was nothing said onl}· he grabbed me around the
neck and said, "I will cut your Goel Damn head off while I
have a chance.''
Q. State what he lmd in his hand at the time, if anything?
A. He had a knife in his hand.
Q. In which hand did he have the knife f
A. He had it in his right hand cutting me around tlie neck.
I threw my bend down like that and my arm up that way.
Q. \Yhy did you do tllatf
A. I did it to protect myself and to keep him from cutting
my throat.
Q. "\Vhat happened then 1
A. When lie cut the first time I was getting my gun out of
my pocket. I had backed up against the door facing and
while I was getting my gun out somebody came in behind me
and grabbed my hair and pulled mv head back like that, and
about that time I got my ~n out and shot.
Q. ·which hand did you have the gun in?
A. I had it in my right hand.
Q. How close were vou together wh('ln you shot 7
A. ·we were right together.
page 432 } Q. Which was the taller man, you or John
Miller?
A. I guess lie was taller than I am.
Q. It has been testified that he weighed about 220 pounds,
is that about righU
.A. Yes., sir, somewhere around there.
Q. He was a pretty big man?
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A. Yes, sir.
Q. ·was he a working man 'l
~.\... Yes, sir.
Q. How tall was hef
A. He was as tall or taller than I am.
Q. How many times did you shoot him t
A. Th1·ee times.·
Q. How close together were those f:hots f
A. Well, about as close together-about as fast as I could
shoot.
Q. ·why did you shoot him 'l
.A. He was cutting my throat.
Q. \Vhy did you shoot him?
A. I shot him to stop him from cutting my throat.
Q. You shot to stop him from cuttiug your throaty
A. Yes.
Q. Did the person who caught you in the hair let loose at
that timef
A. They did after I fired the first shot.
Q. Did you ever get to sec who thut was?
.A. No, sir; I never did.
page 433 ~
Q. Step right up here to the jury, Mr. Leigh,.
and open your shirt. I want you to show the jury
that neck.
(Witness did as requested.)
Did you have any sears there on your neck before this
cutting took place 1
A. No, sh.
Q. Does it start right here (poiuting out on :Mr. Leigh's
neck)f
A. Yes, sir.
Q. Do you know which one was cut first 7
A. This one.
Q. The upper one 1
A. Yes.
Q. The other one started at the base of the neck und extended up into tlle first wound and 1·u11 out here onto tho left
jaw?
.A. That's right.
Q. ·was that cut at that time 1
A. Yes, sir.
Q.
ere those cuts made on you bei'orc you fired any
shotsY

,v
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A. Yes, sir; they were.
Q. Did you know the knife blnde was broken ?
A. No, sir.
Q. ·were you cut in nny other place Y
A. I was stabbed in the hip.
Q. "Which hip 1
page 434 } A. The right hip.
Q. Do you know how that was done or when f
A. No, sir; I don't.
Q. \Vhcn you fired those shots what hnppencd to nliller?
A. At the first shot he straightened up und us I came up
I shot two more shots and pu~hed him over with my left hand
and he fell.
Q. Did you notice how he fell?
A. He kindlv fell on his side and some kind of table turned
over when he i1it it, and it mashed down.
Q. "\Vas that the coffee table that had a glai,:s top?
A. I don't know hut it had a glass on it.
Q. ,nmt did you do then 1
.A. I stepped over his feet and went out the front door.
Q. Where did you go then 1
A. I went hack to the car.
Q. ,niat did you do when you got hack to the car 1
A. Maude got out of the car about the time I got there or
was getting there. I told her to kindly watch the traffic and
I would back out. I went on to St. Churlci;.
Q. ,vns it raining at that time1
A. Yes, it was ruining hard.
Q. Did you drive your car yourself?
A. Y cs; I drove to St. Charles.
Q. How far was that 1
A. Oh, something like a quarter of n mile I guess, something like that. I drove with one hand and held held my neck
with the other one.
page 435 ~ Q. ,vhen you got down there what took place?
A. 1\laudc got out of the en r and stepped
around the car and got Eel :Morgan to come nnd drive me to
Pennington and he came to the car und imi<l, '' Scoot over, I
will take you down.''
Q. Did he sta1·t out with you 7
A. Yes, sir.
Q. Did he get there?
A. I just barely 1·cmcmhcr him gntting in the car. I don't
1·emember much about that.
Q. ·where were you wl1cn you came to f
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A. I was in the hospital.
Q. ,vhen was that?
A. It was some time next morning.
Q. How long were you disabled from these wounds?
A. V{ell, they never healed up for over two montbs.
Q. 'Which one was the longest healing up?
A. The one in my hip was the longest getting· well.
Q. Did you have any idea of having any trouble with John
Miiler when you went there?
A. No, sir; I never thought of such a thing. He was always as friendly as he could be. The last night I stayed up
there he told me to come back any time I got ready.
Q. Could you tell whetller be was intoxicated or not when
l1e came in there?
A.. No, sir; I couldn't because he grabbed me about the
time he came in.
. Q. You didn't know lie was in that room t
pttge 436 ~ A. No, sir; I didn't. ·
Q. Did you come to St. Charles tliat day to
collect some money?
A. Yes; I came to St. Charles to collect some money from
Bero Bailey.
Q. Did you collect it!
A. Yes, I did.
Q. 'What was that for?
A. It was for furniture.
Q. It was for furniture yon had sold him?
A. Yes.
CROSS EXAl\HNATION.

Bv Mr. Cridlin:
•Q. How much do you weigl1, Joe?
A. I weigh about 225 pounds, I guess, now.
Q. You and J olm Miller weigl1ed about the same, didn't
von?
· A. No; I didn't weigh as mucl1 then as I do now. I g11ess
at that time I weighed about·210 or 208 or something like
that.
Q. At that time you weighed about 210 and J olm about
220. He weigl10d about ten pounds more than you.
A. I don't think that is what the undel'taker said he would
weigh.
Q. In July, 1949, where were you living?
A. I had went down to Reed's the first day of July.

Joe Leigh v. Commonwealth of Virginia.

25l

Joe Leigh.
Q. \Vho lived at Reed's 7
A. My daug·hter and son in law.
Q. Anybody else?
A. My first wife lived there.
·
Q. You moved down to Reed's Cafe about the first of July!
.A. Yes.
Q. And there was where your former wife, Maude, lived?
A. Yes ; she lived there.
Q. \Vhen wore you divorced from Maude?
A. In December, 1949?
Q. When?
A. In September.
, ~
'Q, ,vhat year?
A. I mean December, '48.
Q. You think that is the correct date now, December, 48!
A. Yes.
Q. Where were you all living at that time or prior to your
divo1·ce from Maude?
A. vVe lived in St. Charles.
Q. ·when did you quit living with Maude?
A. We quit living together sometime in September.
Q. In September prior to the divorce T
A. Yes.
Q. In September you and Maude were living in St. Charles?
A. Yes.
Q. Now, at that time in September, 48, what
page 438 } business were you. in 7
A. I was operatmg n restaurant.
Q. Operating a restaurant in what town?
A. In St. Charles.
Q. Who all worked in your restaurant?
.
·
A. I don't remember exactly who worked at that time.
Q. Was Lorene Miller working there at that time?
A. No, sir ; I don't think so.
Q. When did she stop working for you Y
A. I don't know. She would work two or three months and
quit. She had been quit for some little time.
.
Q. She J1ad quit some little time before you got divorce
from Maude?
A. Yes.
Q. She had been working for you off and on for several
years, hadn't she?
A. Yes.
Q. She started work when she was fourteen, didn't she?
A. She told me she was sixteen.

page 437 }
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Q. You would not have let her work if you I1ad thougbt she
was not sixteen, would you t
.A. I don't guess so.
Q. And she worked there off ancl on for several years,.
didn't sheV
A. Yes, she worked there off and on until some time in
'48. I don't remember the date she quit.
.
· Q. It was about the time you got divorce from
page 439 ~ :Maude, wasn't it T
A. No; it was a little while before that.
Q. \Yhcn were yon married to Lorene!
A. January 28th, '49.
Q. And that was a month after your divorce from Maude,
wasn't itf
A. Yes, about two montlls.
Q. Aliout two months from the time you were divorced
from Maude yon married Lorene f
~.\. Yes, sir.
(J. Now you say tllcre was a cl1ild born to you and Lorene '1

A. Yes.
Q. When was the ehild born T

A. The 28th of December, '49.
Q. Is tliat '49, Joe f
A. No, '48.
Q. 'And that is the child called Larry I
.A. Yes.
Q. And that ir.; the ehilcl you were up there to see on the
day you killed John :Miller.
A. Yes.
Q. How long did you liYe with Lorene f
A. \Ye separated-she left, I believe, some time in March.
Q. What yearf
A. In '49.
Q. In :March of 1949 f
A. Yes.
page 440 ~ Q. Had you all been living togctltPr from the
time of your man-iage up until about Marcil·?
A. Yes, sir.
Q. Some two months your nmrriagl' lasted. Where did you
and Lorene live during that time?
A. We lived at St. Charlei:;, hac-k of tlle restaurant.
Q. Did yon have your own liomc or live with n someone
else?
A. w·e had our own 11ome.
Q. Then -~u divorced Lorene¥
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A. I think we sued for divorce in l\Iny, I believe it was.
Q. In ~fay, 1949?
A. Yes. I'm not right sure about that but I believe that's
1·ight.
Q. And you got a divorce at what time?
A. I believe it was tl1e 6th of June. Maybe it was the
13th. I don't remember.
Q. I believe you and Lorene cmne down together to sec
about vour divorce?
A. Yes, we did.
Q. And that was sometime in )lny 1
A. I believe it was in )fay, I'm not right sure.
Q. You all continued to live together after that 1
A. Yes; pa rt of the time.
Q. 'When was the separation, or the actual separation, if
there was one, between you and Lorene?
A. Some time in :March she took her clothe~ home.
Q ...Were yon actually separated from March
page 441 ~ to May when you got your divorce 1
A. No, sir; we r;epnrnted on ·wednesday and
she came back on Saturday night.
Q. And you all continued to live together until you got
your divorce 7
A. Pnrt of the time we did.
Q. ,vhat grounds did you sue on 1
A. Desertion.
Q. And you all were living together in St. Charles 7
A. She went back home.
Q. Di<l she stay when she went back T
A. She said she was going to stay and she stayed about a
week.

Q. '\Vas it during that week that you came down and instituted divorce proceedings?
A. No; it wasn't. It was some days after that.
Q. Aml you all were living togeth<'r at that timef
A. No; we were not living togetht-r.
Q. Shn stayed away about a week and then came back 1
A. She staved awav a week or two weeks.
Q. I believe you
she was gone about a week and yon
came clown and got the divorce proceeding started Y
A. She came with me when we sued fo1· divorce.
Q. And she stayed away about a week?
A. Tt might have been two weeks.
Q. '\Vhcn did you take the depositions in that case and

sa~·
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swa.rc before a notary public that you were sepapage 442 } rated nnd hnd been for some time?
A. I don't remember the date we taken the
depositions.
Q. It was some time after you instituted the suit for divorce, wasn't it f
A. It was some few dnvs.
Q. It was some days after you and Lorene started living
together, wasn't it f
A. After we took the depositions we started living tog<.\t her.
(J. Yon think it wns about two weeks?
A. Something like t hut. I dou 't remember the days.
Q. Where did you live together?
A. ,Ve stayed together part of the time at the home, and
w1! stoyed part of the time at Roy Hall's and part of the time
at her home.
Q. You knew, Mr. Leigh, you were not manied to Lorene
at al1, didn't you f
.A. No, sir.
Q. ,vcre you ndvised that your first decree was not final
for four months, and you could not be remarried until after
the four months had elapsed?
A. No, sir.
Q. And after a month or maybe two months you married
Lorene and lived with her two months!
A. That's right.
Q. And everything was rosy aftm· ~·on got your divorce¥
A. Ycs; we had no trouble.
page 443 } Q. Yon just went through the divOI'ce proceeding and continued to live with bed
A. Yes, we lived together after the divorce.
(J. Wlum did she niove home f
A. She moved her furniture that I gave her some time in
ifav.
Q. 1Vas that before or after you brought the divorce suit?
A. It was before or about the time I brought the divorce
Huit. She taken the bcd1·oom suit and the stuff I give her
l1ome.
Q. Affor that w11cre did you live?
A. I stayed on where we had lived.
Q. ·when did you move back to Reed's Cafe where your
first wife was ·y
A 1 went hack about the first of .July.
Q. \Yherc was }.[nude living from l\fay until July?
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A. She was at Reeds.
Q. She lived at Reeds Cafe all that time1
A. Yes.
Q. And you didn't move down there until about July lsU
A. No.
Q. Now, on the day tlmt you killed John Miller, where had
you been that morning?
A. I slept late that morning.
Q. Where did you spend the night f
page 444} A. At Reed's Cafe.
Q. And you got up about what time f
A. I guess something like- 9 :00 o'clock or 9 :30.
Q. Where did you next go when you left the Cafe!
A. I don't think I left the cafe until 11 :00 or 11 :30.
Q. Then where did you go f
A. I went to Pennington, I believe, and then to St. Charles.
Q. Was anybody with you on tlmt trip?
A. No, sir.
(J. And you arrived at St. Charles nbout what time?
A. It was somewhere around 12 :00.
Q. ~Taude dicln 't go with you on that trip?
A. Xot to St. Charles, she didn't.
Q. Wlien you went to Pennington did she go there with
yon?
A. No.
Q. When you got to St. Charles what did you do there?
A. I went to Citv Cafe and asked Nessie Cnrter if sl1e
knew where Bero Bailev wns nnd i:;ho said she hnd not seen
bim and I went to his 'house and asked his wife where be
,ms and sl1e said he ,vas nt the pool parlor and after I saw
him I finally came to the 1·estaurnnt and then I went to Lorene's.
(J. And that was about wlrnt time, ,Toe 7
A. It was around 12 :30 or 1 :00 o'clock.
Q. Your purpose on that trip waR just to see the baby?
A. I was going to see what s11c needed for the baby.
Q. I believe you say you just got in the habit
page 445 } of carrying a pistol?
A. Yes; I have carried one for years.
Q. And you got the habit of carrying it loaded f
A. Yes.
Q. And you had tlie ]1abit of carrying it fully loaded f
A. Yes, sir ; I did.
Q. And always hnd the.> habit of carrying it in your front
pocket?
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A. I carried that one in my front pocket.
Q. Is that the only one you had?
A. That is the only one I had at that time.
Q. And you carried it concealed !
A. Yes.
Q. Yon have been an officer of the law and you lmcw that
was a violation of tlie law?
A. Yes, I knew that.
Q. You were.not afraid anybody was going to hurt you?
A. No.
Q. ,vhen dicl you put that pistol in your pocket that day?
A. I put. it in that morning.
Q. And you kept it fully loaded all the time 'l
A Yes; I did.
Q. And., of course, wlwn you change from one pair or
trousers to anotlier you alwnys put it in your pocket too?
A. Y cs; if I didn't leave it in the car I did.
}Xtgc 446 ~
Q. Everybo<ly was familiar with the fact that
you alwnys carried a gun t
A. I don't know about that. I don. 't know that everybody
knew it.
Q. Clint Hughes knew it, didn't he 1
A. I don't know whether he did or nof.
Q. How long had you known Clint Hughes, ,Joe T
A. I had knowu him since he has been n policeman in St.
Charles.
Q. ,vhen were you a poHceman f
A. I believe it was in '40 or '41.
Q. And you served how long t
A. I served seven months.
Q. And that is the reason you got in the habit of carrying a pistol f
A. Yes; while I was police and taxi driving and in the
restaurant.
Q. Did being a police also give yon tile hnhit of carrying
whiskey in your car, whiskey and beer in yonr automobile?
A. No, sir.
Q. You didn't get that habit too7
A. No.
Q. Did you ever try to break yourself from carrying tliis
snub nose gun in your pockctY
A. No, sir.
Q. You were not carrying that because you were afrai<l of'
J olm Miller, were you?
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A. No; I had no reason to be afraid of J olm
:Miller. ,v e had never l1ad anv trouble.
Q. And you were not afraid of him 1 •
A. No, sir.
Q. I believe you stoJJpcd there at the restaurant known as
City CafeY
A. That's right.
Q. Did you get yourself a beer the first tim<' you went in,
the time you asked about Bero Bailey1
A. No; I didn't.
Q. You are sure vou clidn 't get one then f
A. No ; I didn't get any beer.
Q. \Vhen was the next time you were in City Cafe 1
A. I don't think I was in the Citv Cafe any more until that
evening.
•
Q. About what time in the afternoon were you there 1
A. Something like 6 :15, I guess. I know it was after 6 :00
o'clock but I don't remember the exact time.
Q. What other cafe was it that you were in during the
afternoon?
A. Lee Cafe.
Q. Did you drink a beer in Lee Cafe!
A. Yes, sir; I did.
Q. How many did you drink T
A. Ono.
Q. ,vas it like this! (Pointing to the two
page 448 } quarts of beer offered in evidence.)
A. No, sir; it was High Life.
Q. \Vas it beer or ale'!
A. It was beer.
Q. \Vas anybody with you when you drank that heed
A. Leo Hagy and Parr Wallen.
Q. Leo was there too'!
A. Yes.
Q. You are sure of that1
A. Yes; I'm sure.
Q. Regardless of what Leo said about it, you say he was
there!
A. Do vou mean in Lee Cafe!
Q. Yes:
A. He was witl1 me when we drank the beer.
Q. ,vho bought the beer 1
A. I bought it.
Q. You were setting up the crowd f
A. I just bought Leo one.
page 447 }
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Q. ,vhen you bought the beer and finished drinking it, did
you say, "Boys, lia vc another f"
A. No; I didn't. \Ye were sitting there when Parr walked
over and he got him one.
~
Q. After you and Leo and Parr got through drinking your
heer, did you ask them to have any more?
A. No; Leo said he had to go to Benedict to get some gas
and it wasn't long until the filling station closed and we left.
Q. Let's go back to your trip to Mr. Miller's. I
page 449 ~ believe you said you went to sec the baby and sec
if it needed any milk or anything; and when you
got there eYerything was peaceable, wasn't it Y
A. Yes, sir.
Q. And you saw the baby and talked to it Y
A. Yes; I did.
Q. And I believe you say nothing out of tbe way happened
on that trip f
A. Xo, sir.
Q. They were sitting on the porC'h stringing beans when
you went up 1
A. Yes.
Q. You saw the baby?
A. Yes.
Q. .And you enquired about the milk situation f
A. Yes.
Q. And then you left?
A. That's right.
Q. And that took care of all the business you hntl there,
didn't itf
A. It did at that time.
Q. That took care of all you had to do up there. You saw
the baby and you inquired about milk for the baby, and that
was all the business you hncl up tlterC', wasn't it 1
A. That wns all at that time.
page 450
Q. J olm :Miller was not there at that time, was
he?
A. No; he wasn't there.
Q. You had some other businesi,; in mind, clidn 't you?
A. No, sir; nothing· only Lorenc told me to come back and
we would go riding around awhile, nncl for me t.o bring some
moncr. She said her mother was mnd and if we would give
l1er $10.00 sl1e would get in a good humor and we would ride
around awllile.
Q. That was tl1c trip you rnn them all away from ]1omc,
wasn't iU

r
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A. They didn't run away from home while I was there.
Q. Everybody stayed right there f
A. Lorcue may have gouc out.
Q. As a matter of fact she ran up the railroad, didn't
she1
A. Not as I know of. She was there when I left.
Q. Aud everything was peaceful then 1
A. Yes.
Q. On the second trip you say everything was peaceful and
eYerybody was lmppv?
A. Mrs. Miller wa·s mad.
Q. ,vas that because you had knocked her down on the
couch]
A. I never knocked her down.
Q. How did she happen to fall clown on the couch then 1
A. I took the receiver out of her hand like that and I laid
my hand on her shoulder like that and she sat down on the
coucl1.
Q. You just patted her on the sl1oulded
A. No; I didn't pat her on the shoulder.
page 451 } Q. Did she sny, "Now, Joe, quit patting me"T
A. She didn't say anything.
Q. She seemed to be perfectly happy about it, did she?
A. She didn't seem to be too happy.
Q. Now, dicln 't you hit her and knock l1c>r down f
A. No; I didn't knock her down :rnd I didn't hit her~
Q. ,:v110u you patted her on the shoulder you knocked her
two or three feet over on the couch, didn't you If
A. She was standing there by the couch and she just sat
down.
Q. That was one time. "That happened the next time you
took the telephone away from her7
A. I never touched her. I just took the telepl1one out of
her han<l, and I never touched her.
Q. ,Yhy were vou so afraid of Mrs. l\liller calling the
police?
•
A. I wasn't afraid.
Q. ,vhy did you object to the law coming up there!
A. I didn't object but they had no business there.
Q. You didn't want them to come, did you f
A. I clidn 't ca re, I had done nothing.
Q. You took the telephone out of this woman's hand to
keep her from calling an officer 7
A. Yes; I took the telephone out of her band. I didn't care
if the officers came, I had done nothing.
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Q. I believe you said everybody was happy when you left 'l

A. I said nothing about anybody being happy.
page 452 } Mrs. Miller was mad.
Q. The second trip you went up there for what
purpose f
A. Lorene told me to come back and we would go riding
and to bring some money for her mother.
Q. Why didn't you go riding the first time you were there t
A: She didn't ,vaut to go thc11.
Q. She wouldn't go the first time f
A. She didn't say she wouldn't go; she wasn't cleaned up.
Q. And you "'ere to come back a little later .and you all
were going for a drive 1
A. Yes, sir.
Q. You went back the second time ubout what time thnt
afternoon'!
A. It was somewhere around 5 ~oo o'clock, I guess.
Q. ,vas it raining then 1
A. It had been raining some.
.
Q. ,vas it raining when you went llll there the second time 1
A. I don't think so.
Q. You went to see Lorene and tile baby Y
A. Yes, sir.
Q. ,vas Maude with yon then!
A. ~ o, she wasn't.
Q. Did you have your gun with you then r
A. Yes.
Q. Did you have any beer with you 1
A. No, sir.
Q. Did you have your whiskey with you then!
page 453 ~ A. No, sir; I did not.
Q. You never did have nny whiskey with you?
A. No, sir.
Q. Did you have some wi:tI1 yon that you hncl carried over
from a former day?
A. 1 did not.
Q. ,,TJiere did this whiskey come from that was found in
your car?
A. I don't know.
Q. You never saw it lJeforeY
A. No; I never.
Q. You had your gun with you on the second trip up there
I believe you said!
A. Yes.

'
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· Q. Were you expecting :Mr. :Miller to be home about that
time?
A. I never thought about it.
Q. And you were disappointed when you found he was not
there, weren't you f
A. No; I ,vas not disappointed. I never thougl1t about it.
Q. On this second trip I believe this was when you patted
your mother-in-law on the shoulder, wasn't it Y
A. I didn't pat her on the shoulder.
Q. You asked Lorene to go riding with you 7
A. Vle plnnned to go riding.
Q. And she said her mother was mad.
as that before or
after you had patted her on the shoulded
pnge 454 ~ A. It was before. ,vhen me and Lorene was in
tlie room I pulled her up to me and sl1e put her
arms around my neck and I was hugging her up and )[rs.
.Miller said she was ~oiug to call the Jaw.
Q. ,vas that the time you turned the dishpan of water over
on the table 1
A. I never turned the water over on the table.
Q. Was that the time ·you grabbed the dog up and tolcl
Lorenc you were going to kill her't
A. I never told her that.
Q. On that trip Lorene said her mother was still mad?
A. No; she said her mother was mad. She told me to bring
the money back and give it to l1er and let her mother see it.
l was going to give it to lier then but she wanted her mother
to see me give it to her so she would get in a good humor.
Q. You did have it at that time!
A. The second trip I did.
Q. Lorenc clicl not want to accept the money the second
time?
A. No; sl1e wanted to wait until I came hack so she could
go to town. She wanted an excuse to get away.
Q. After you left that time, where did you go?
A. I went clown to Heeds.
Q. You went back to Reeds?
A. Yes; that ,vas the se<'oncl trip.
Q. ,v11en did Lorene tell you to come ha<'k and bring the
money?
A. She told me to come back before the stores
page 455 } closed so she coulcl go to town.
Q. What time did the stores usually close f
A. A round 6 :00 or 7 :00 o'clock.

,v
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Q. You were up there some few minutes on the second
trip?
A. Yes, sir.
Q. About what time did you lean there?
A. I don't know exactly, I didn't !.:tny too long.
Q. You stayed as much as half an hour?
A. No; I didn't stay as much as ten minutes.
Q. You must have left there around about 5:00 o'clock!
A. I guess it was, I don't know for sure.
Q. \Vhen did you expect to g-o hack?
A. I was going to wnit until kind)~· late.
Q. And in the nll'antinw you thought you would take a
trip to Reed's Cafe?
A. Yes, sir; I went to Heed's.
Q. Did you go in when you got there Y
A. ""\Vhen I got down there l\faude was coming downstairs
as I pulled in antl she said-interrupted
Q. \Vas that where you lived too 'l
A. Ko, sir; I Jived downstairs. I stayed downstairs and
she stayed upstairs.
Q. \Vhat did you say she said 1
A. She came to the car mid said, "I have been making up
heds'' and I believe she snid she would like to get some fresh
air or something like that.
page 456 ~
Q. You all were on friendly terms?
A. Yes; we were.
Q. And you decided to take Maude for a ride f
A. Yes, sir.
Q. Did ~fm1<lc lun-e nny whiske~·?
A. I ne,·er snw nnY if she did.
Q. Did she have 11ny beer f
A. I never saw anv.
Q. And she was perfectly sober?
A. So far as I could tell she was.
Q. Did she put this whiskey in your car?
A. I didn't sec any whb,kev in mv car.
Q. You arc pretty· fnmilim: with Seagrams Seven Crownyou know what it is 1
A. Yes.
Q. If she had liad sonrn Seagrnm Seven Crown you would
lmve known it, woulcln 't you, Joe?
A. I guess I would.
Q. You went to Pennington Gap, didn't you?
A. \Ve went through Pennington.
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Did you stop there 7
No.
That was where Maude wanted to go, wasn't iU
She didn't say where she ,vmited to go.
Did you still have your pistol with you?
A. Ycs, sir.
Q. ·who suggested going to St. Charles?
page 457 } A. I did.
Q. That was all right with Maude, was it?
A. Yes; she didn't say anything ngninst it.
Q. ,virnt time did you get to the City of St. Charles?
A. It wus about 6 :10, I guess. It was after 6 :00 but I don't
l'emember the exact time.
Q. " 7here did you stop fl.rsU
A. .Just beyond City Cafe was where I parked the car.
Q. ,vhat was your purpose in stopping there?
A. It was just a place to park, and I stepped in there to
get a beer.
Q. After you got out of the car, did Maude get out of the
cad
A. No; not then. She stayed in tho car when I got out.
Q. ,vhen you got out of the car you went in the cafe Y
.1\. Yes.
Q. \Vns that when you bought the beer?
A. Yes.
Q. And that is the two cans that you bought 1
A. I don't know whether it is or not but it is the same
brand.
Q. \Vho did you expect to drink that beer?
A. I was going to drink it.
Q. \Vere you going to drink the hvo cans of beer. yourself?
A. I may have.
Q. ,vhen were you going to drink tlmt beerT
A. I guess I would hove drunk it that night.
page 458 ~ I don't drink too mucl1 beer.
~
Q. You thought you would drink that half gallon of beer that night 7
A. Thnt's 11ot 1u:ilf gallon of beer.
Q. How much is there of it?
A. I think there is 32 ounces.
Q. After you got your beer you went back to the car.
Where was Maude?
A. Maude came in the restaurant after I went in.
Q. Did she buy anytl1ingT
A. No, sir; she didn't.
Q.
A.
Q.
A.
Q.
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Q. Do you know what her purpose was iu coming in the
restaurant Y
A. No ; I don't. She just asked me if I was ready to go.
Q. Ready to go where~
A. Back to Reed's Cafe, I suppose.
Q. Was that where you expected to go!
A. Yes.
Q. ·when did yon expect to keep this date "\\'ith Lorene!
A .. I didn't expect to keep it right then.
Q. Did you cApect to keep it at all¥
A. Yes; I expected to keep it but not nntil later.
Q. You were goiug back to Reed's Cafe firsU
A. Yes.
Q. Did you turn around there in St. Charles f
A. I had just pulled out one or two car lengths when !fr.
Charles 1Ioslev told me the babv was sick all({
pr!ge 459 > Lorene wanted° me to come up. •
Q. l\Iaude was in your car at that time 1
. A. Yes.
Q. After Charlcs Moslcy told you that, you tnlkcd it over
with Maude and asked lier ·if she would like to go sec. Um
baby! \Vhat did she say about going~
A. She didn't say anything.
Q. Didn't she say something about iH
A. I told her I guessed the baby was out of milk and it
wus Saturday and I would go up and sec what they needed.
Q. That ,rasn 't the word you got from ::\Io~ley, was it 7
A. I told lfosley I guessed it was out of milk.
Q. ,vhat made you think that?
A. It was all right when I was up tlrere.
Q. But you thought in thut honr the baby might have got
sick and you wanted to go up and see nbout it 1
A. I didn't think so but it could have lrnppcne<l.
Q. l\Iaude heard what Charles l\fosley told you f
A. Yes ; she clid.
Q. Charles :Mosley said the ha by was sick f
A. Yes, sir.
Q. And you turned around and told Mosley you thought the
baby needed some milk Y
A. I said I guessed it did.
Q. At that time you hnd beer in the car 1
A. Yes, sir.
Q. And this snub nosed pistol in your pocket'l
pngc 460~ A. Yes, sir.
Q. And you had your former wifc with you'!
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A. Yes, sir.
Q. And you went up to see your baby f

A. Ycs, sir.
Q. You went up to see your babv and present wife?
A. Yes, sir.
•

Q.
A.
Q.
A.
Q.
A.

And you took :Maude along with you f
Yes.
Did she object to making that trip f
No; she didn't; she didn't say a word against it.
She didn't say a word about iU

No.

to the railroad track and got out?
A. Yes.
Q. Did you tell Maude where you were going?
A. I told her I would be back in a minute.
Q. Of course, you were going to get the baby and take it
to the hospital 1
A. I was going· to ~ee about it.
Q. That was the wonl you got that the baby was siek and
needed to be taken to a doctor, was it f
A. Yes; I was going to gh"c her some money to buy what
she needed.
Q. You lmd not gh•en her any money up until that time,
had you?
A. No; I hacln 't.
page 461 ~ Q. ,vhen you parked your car at the railroad
and got out of tlle car you went straight on into
the house7
A. Yes, sir.
Q. And you never went back to the car at all f
A. No; I didn't.
Q. You still had your gun?
A. Yes, sir.
Q. I believe you sai<l you did not see Jerry Hall anywhere?
A. No, sir; I did not.
Q. And you saw nobody else a round there?
A. No, sir.
Q. Everything was quiet?
A. Yes.
Q. And you did not see anybody at Collins?
A. No, sir.
Q. And you clidn 't see anybody around on the tracks there T
A. No.
Q. You walked in the house and everJ·thing was quiet?
Q. You drove up

,~
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A. Yes.
Q. And you looked around to see if you could find your
bahv?
l\.. I looked as I went through the house.
Q. Did you look in all the rooms?
A. I didn't look in the front bedroom.
Q. How did you know thl're was nobody in the front bedroom if you didn't look f
A. The1·e was nobodv in there as I seen. I
pnge 462 ~ didn't go in that room· but I was going in as I
came back th rongh.
Q. I believe you went in at the front door?
A. Yes, I did.
Q. "~hich room dicl you enter, the one to the left or the one
i o the right ?
A. The one to the left.
Q. Nobody was in the front room?
A. No, sir.
Q. That is the living room, isn't it?
A. Y cs; the living room is on the left as yon go in.
Q. Did you go straight through to the back bedroom t
A. Yes.
Q. And from that room you went into the kitchen T
A. That's right.
Q. A II(} from tlie kitchen you went out on the back porch?
A. That's right.
Q. And you heard no noise anywhere?
A. I never heard a thing.
Q. Not a sound?
A. No, sir.
Q. You decided you would leave $20.00 on the table Y
A. No, $10.00.
Q. You were going to leave $10.00!
A. Yes.
Q. And :mu pulled your pocket book out?
A. I did.
Q. Where were you when you pulled ~-our pocket book out?
A. I was. in the hack bedroom.
pnge 463 ~
Q. Come up here.1 .Joe. I believe you went in
tl1e living room and into the back bedroom and
tlwn to the kitchen und out on the back porch. Is that cor1·ce1: '?
A. That's right.
Q. At that point you were only thirty feet from the Collins'
house, were you not, J oc?
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I don't know. I don't know that distance.
How far do you say it is 1
I don't remember.
You have been there lots of times, haven't you 7
Yes.
Q. You know about how far it is, don't you f
A. No, I don't know.
Q. Is it as much as 100 yards?
A. No.
Q. Is it as much a 100 feet?
A. No, sir.
Q. Is it as much as 20 feet l
A. It might be around twenty feet.
Q. After you liad gone out on the back porch and came
hack through the kitchen and into the back bedroom is that
whel'c you pulled out your pocket bookV
A. Ycs; along· in here somewhere (referring to map). A
dresser sits liere ancl I meant to leave it on the dresser.
Q. w·hen you got there you pulled out your pocketbook and
thought you would leave some money for Lorene?
page 464} A. Yes; that is what I intended to do.
Q. Had you opened it up?
A. Yes, sir; I bad.
Q. Had you pulled out tlle money?
A. Ycs; I pulled out the money.
Q. You pulled $10.00 out of your pocketbook to give to
Lorene or to leave for Lorene!
A. Yes.
Q. I thougl1t you were SUJJposed to bring back $20.007
A. I was going to leave $10.00.
Q. Had you laid it down t
A. No; I put it back in my pocket book I thought some of
the rest of them or somebody else might come in and get it.
Q. All of a sudden you thought somebody else might get
it and you put it back in your pockeU
A. That's right.
Q. You put it in your pocket nnd walked in the living room
and started out the door.
A. Yes; I put it in my pocket ancl had started through the
living room.
Q. 'Where was it yon saw ,John Milled
A. ,John came out this door rig·ht here. {Indicating on
map front bedroom door.) I was somewhere about tl1c stove.
As he came out the door-I guess he was about two steps from
A.
Q.
A.
Q.
A.

.~
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the door he jnmped and grabbed me around the head ancl
neck.
Q. You were about two steps from the door Y
pnge 465 ~ A. "\Ve will say this is the front door, and over
here is the door coming out of the front bedroom.
Tbcsc two doors are close together. I aimecl to go out this.
c1oor and when I got right about here he grabbed me and
said, "I will cut your God Daum head off while I have a
chance.'·' I didn't sec him until he grabbed me.
Q. You didn't see him until he grabbed you!
A. No; I didn't.
Q. Let me ask you this first, where was your car pnrked
nlong this railroad that runs parallel with the main highway?
A. Tl1ere are f onr tracks there.
Q. Regardless of the number of tracks there where was
your car parked?
A. It was somewhere nround 85, 90 or maybe 100 feet from
the gate to the lane and my car wns parked in tl1e- lane.
Q. And pretty close to the ruilrond !
A. Yes.
Q. And all of a sudden .T ohn 'Miller jumped out of that
room and grabbed yon by the neck 7
A. Yes, he did.
Q. He had you kindly sidewhm, you were not facing him
were your
A. Not exactly.
Q. He just grabbed you and started cutting on you 1
A. Yes.
Q. How did he grab yon 1
A. He grabbed me on tbe left side.
page 466 } Q. As a matter of fact your left ~icle was toward John, wasu't it?
A. Yes; it was.
Q. Can you explain l1ow he lincl yon by the left side ancl
was cutting you as he did¥
A. He had me around the neck and head an<l was 011 mv
right side facing me. As I cmne through that door· anc.l
passed the stove he came out this door.
Q. I believe you told the jury a moment ago, Joe, that you
were right along here, about two feet from this door and
.John jumped and grabbed you. Isn't that what yon told th~
jury?
A. I was walking this way from that back bedroom and
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he was coming out of this room here and he grabbed me and
started cutting on me.
Q. He came out of that room and came up to your side,
did he7
A. He came out of that bedroom door nnd I was walking
toward the front door and he grabbed me around the neck
·and threw his knifo up like that.
Q. In other words, he was on your right?
A. He was meeting me.
Q. Had you headed out the front door 1
A. I was past the center of the room going toward the
door.
Q. And you were facing the front door 1
A. I was going toward the door.
Q. You were not walking sidewise, were you?
page 467 ~ A. When he grabbed me, I wheeled around and
he put the knife on my neck with his right hand.
Q. You were fncing the front door I believe you said 1
A. I was walking from the back bedroom through the living room toward the front door.
Q. He had come in on your left side, hadn't he?
A. That would be on mv left side. I don't know which
door he came through. I ·didn't sec him come through the
doo1·: I didn't see which door he come in but the first I saw
of him he grabbed me with his left hand around the neck and
he had the knife in his right hand mul started cutting. my
throat and he said, "I will cut your God Damn head off while
I have a chance."
Q. You say now you don't know what door he came out of 1
A. He was right betwe(ln the stove and door ,vhen he
grabbed me.
Q. \Vhy did you tell the Court and jury he came out of tl1is
particular room, if you didn't see him come through the
door?
.A. Because I believe he did. I know he did not come out
of the back bedroom.
Q. You had already gotten almost to the front door, hadn't
you, or within two or three feet of it?
A. It was six or se,·en feet to the door. I was about the
center of the room and might have been past the center.
Q. If you were in the C(lnter of tlrn roomA. I said I was a little past the center.
Q. How big is that room f
A. Oh, I guess it is 11 or 1:2 feet, sonwthing Jike that.
Q. It is just about 9 feet wide, isn't it?
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page 468 ~

A. I don't know.
Q. The way you were coming was about 11 feet
Wl(le, wasn't iU
A. Something like that I guess.
Q. If you had gotten to the center of the room you would
have had five and a hulf feet more to go to get out of the
door?
A. Something like thut. I know I was vassea the center
of the room.
Q. Had you gotten up ahout the entrance of this door going into the front bedroom?
A. I bad not got to it.
Q. If you had not got ten to that door ~·ou were bound to
sec him if he cmue throug·h that door. Which way were you
facing f
A. I was facing the fro11t door.
Q. You were facing also the door leading from the bedroom.
A. All I know he came out and gTahbed me around the
neck n11d bent my head over and started cutting·. He hacl to
eome out of that room for he didn't come out of the back
bedroom.
Q. Did he grab you with both hands?
A. No; he grabbed me with one baud and threw his knife
up to my neck with the other.
Q. Which hand did he grab you with?
A. With his left hand.
page 469 ~ Q. Tell us again how he grabbed you f
A. He grnbhcd me around the neck and head
nnd bent my bead over like that.
.
Q. I believe you sai<l a miimte ago he came in from the the
Hide and was cutting like this ( indicating·) 1
A. No; I didn't say that.
Q. Didn't you tell the jury you were walking past that door
und he grabbed you f
A. He grabbed me after I had pas<:::ecl the stove.
Q. Had he gotten out in front of you?
A. The first I knew of him he grabbed me around the neck
nnd bent my head over nncl started cutting.
Q. Am I quoting you correctly when I say you do not know
wl1ich door he came out of 1
A. He was bound to come out of that front bedroom.
Q. How far was he from that door coming out of the front
hed room when you first saw him?
A. ,vhen I first saw him he bad me around the neck.

.

.,
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Q. Did you look around Y
A. No; I didn't look around. He just came up nnd grabbed
1110,

Q. He must have grnbbecl you from the renr or il1e sicle f
A. I was facing him when he grabbed me. I didn't have
time for anything he did it so quick.
Q. You didn't know who it was until he had you around
the neck, did you f
A. Yes, I did about the time he grabbed me.
1.iuge 470} Q. How far was he away from you when you
recognized J olrn f
A. He lmd just grnbbecl me when he said, "I will cut your
God Damn head off.'' Of course, I recognized him then.
Q. You were facing him at that time 1
A. I was facing the front door.
Q. What did you say to llim Y
A. I neve1· said a word.
Q. And J olm never said anything to you?
A. The only thing he said was: ''I will cut your God
Damn head off wllile I have a clmncc.''
Q. He never mentioned you shoving his wife around, did
bet
A. No.
Q. Nor running bis children off from home?
A. No, sh·.
Q. How many times did be cut you 1
A. Twice in the thl'Ont nnd once in the hip.
Q. You all were scuffling around in that room 7
A. I was backing up trying to raise up his hands to keep
l1im from cutting my tl1roat.
Q. ·was he in front of you or where was hef
A. He was in front of me.
Q. Did he change hands with the knife and cut you in the
hip!
.
A. I don't remember when that cut was clone in my hip.
Q. If lie had been in front of you, you would have had to
clurnge positions for him to stab you in the hip 1
A. ,vhoever pulled my hair stabbed me in the hip.
Q. ,vhen somebody pulled your hair, did you
piige 471 } feel somebody cut you in the hipf
A. I didn't fQe} anything. I jerked my head
hack and at that time I got my gun and shot. Somebody behind me pulled my hair and whoever that was stabbed me in
the bip.
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Q. How long had you had the gun in ycmr lum<l before the
shooth1g happened 1
_
A. ,Just as soon as I got the gw1 out of my pocket I sboL
Q. John :Miller just stood there until you got the gun out
and put it up to hL<i ribs and yon killed him!
A. No., sir; he was cutting me.
Q. You said he cut you twice and stabbed you in the right
hip and then you pulled out your gun. lsu 't that what you
said1
A. No, sir; I pulled oat my gun when he cut the place 011
my neck.
Q. Had he- already cut you one· time before you got your
gnn outt
A. Yes; he lmd.
Q. Did he cut yon after you shot him!
A. No; he just rared up when I shot him; dicln 't do anytliing.
Q. He lmd already cut you twice and you had been stabbe<.l
in the hip· when you shot him?
A. That's rigI1t.
Q. You say he didn't <lo :mything artar you shot liim f
A. No. He had me bent clown almost to the
page 472. ~ floor and whoever it was behind me jerked my
head back like that and I had to turn this way to
get my gun and just as I got my gun out, I shot.
Q. '\Vere yon stoopecl over like this!
A. No; I was sq un ttcd down.
Q. You were kindly squatted down when ycm palled your
gun ouU
A. Yes.
Q. Could yon show us how you were carrying this pistol!
Can't you close it, .Toe 1
A. No ; it won't close.
Q. Did you have it in your po<'ket f
A. Yes.
Q. Yon were kindly bent over were you, ,Joe 1
A. No; I was not bent over, I was squatted down•
.A. Then show tl1e jury how you got the gnu out.

('Witness did as requested.)
Q. Diel yon have that hard a time getting the pistol out!
A. It seemed like a long time to me.
Q. As a matter of fact if you had not had the gun out
ulreadv vo,, .::ouldn 't have got it out, could you?
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A. I did get it out.
Q. That gun and the light summer pants is just too mnch
to maneuver with two men hold of you, wasn't it, Joe 1
.A. I got the tlte gun out.
Q. Do you want this Court and jury to believe you were
stooped over.
page 473 ~

,ve

Objection:
object to that.
said he was bent over.

He has never

Q. Do you want the Court and jury to believe you were
squatted down, with two men a hold of you, with light summer
pants on, with this pistol concealed in that light pair of pants,
and you got it out there right after your throat had been cut 1
A. " 7hcn he grabbed me around the neck and was cuttiu~
my throat, I threw my arm up like this, and I got my gun out
and shot.
Q. Did he cut your arm 1
A. No; he was cutting my neck.
Q. ·wm you explain to the jury, l10w he cut your neck if
your arm was up like that?
A. I held mv head like this and turned if I had not done
it, he would have cut my head off.
Q. He had this knife I reckon wh<'n you first saw him?
A. Yes, sir; he grabbed me and threw it up to my neck.
Q. I believe you say he was facing you?
A. Call it facing or anytliing you want to call it.
Q. ·what do you call iU
A. I was going toward the front door and he came in from
this way the first I knew of him he grabbed me.
Q. Did he come in to your side I
A. The first I knew of him, or seen him~ he had his left
arm around my head and the knife cutting my throat.
Q. Did you see thC! knife!
pngc 474} A. No, sir; I didn't see the knife.
Q. You don't know what kind of knife it was 1
A. No; I don't.
Q. You never did sec it ?
A. Ko.
Q. After you had shot liim, what happened?
A. He kindly reared up at the first shot I fired. I wns
kindly squatted down when I shot the first shot and as I
raised up I shot twice more and he fell.
Q. ,Yhich way did lie fall 1
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A. He kincllv fell on his left side and face with his right
hand on the dtivenette.
Q. ·was tlmt toward the frnnt or tlte encl of the dnvenett?
A. It was kindlv toward the front of it.
Q. He fell on tlie floor, <li<ln 't he!
A. There wns a table or something sitting in front of this
,]m·enett and he fell on thnt.
Q. Can you explain to the Court and jury how he wound
up with this table top over his head if he fell Oil it?
A. Something was in my way as I went out of the house
and I kicked it and it might have been the table frame I don't
lwow what it was.
Q. Can you explain how tlmt got o,·er his head 1
A. The only way I know he could hm·c fell with his head
on the table.
Q. If he had, he would hnve been on top of it. Cnn you
explain J10w this little pigg)' bank was broken rigl1t nhout his
head!
page 475 ~
.A. I don't know unless it was sitting on the
tnble.
Q. You didn't throw it nt him, did you?
A. Ko, I dicln 't throw it at him.
Q. Did you throw the table top at him to make sure you
g<lt bim 7
A. X o, I had three more shells, I could have used.
Q. You didn't throw this piggy bank at alU
A. No; I didn't.
•
Q. You saw it after it wns broken there, didn't you Y
A. No.
Q. How long did you stay there after you saw him fall f
A. I didu 't stay, I went on out.
Q. You went oil out and went OYCI' and got ill your car?
A. Yes.
Q. 1'.faude was still safe?
A. So far ns I know she was.
Q. And your beer was still there?
A. I suppose it was.
Q. And you still Imel your gun?
A. Yes ; I had my gun.
Q. And yom whiskey was still in the car?
A. I never saw any wl1iskey.
Q. And John Miller was at liis home dead?
A. I guess 1w was.
Q. And you never saw your baby that you went to take to
tbe hospital 1
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A. No, sir.
}Alge 476}

Q. Did you see Jerry Hall when you came out 7
A. No; I didn't see him.
Q. You never did see him 1

A. No, sir.
Q. And you went on to the hospital yourselff
A. No, sir; I clidn 't.
Q. ,ven, somehocly took you there!
A. Yes, they took me to the hospital.
Q. Any,.vay, you wound up at the hospitalf
A. That's right.
Q. How long <lid you stay there 1
A. I think it was three days.
Q. You g·ot. out and walked home the next clay, dicln 't you 7
.A. No; I didn't.
Q. You were on the streets two or three days later., were
you?
A. No, sir.
Q. ,,hen did you go back on the streets in St. Charles?
A. It was about three weeks, I guess.
Q. You were confined to your bed that long?
A. I might have went out in the restaurant or in the bath
l'OOlll,

And you might have been out most of the time?
No; I don't think so.
When did you come to Jonesville fh·st after that?
I don't remember.
Q. '\Veren 't you in Jonesville in four or five
page 477 } days nf tor this f
A. No, sir; I was not.
Q.
en, when did you come here first j
A. I told you I don't remember.
Q. You stayed in your room most of the time and did not
go out for two or three weeks.
A. No answer.
Q. I believe you say at the time this happened everything
was fine between you and Lorenc?
A. Yes, so fnr as I know it was.
Q.
A.
Q.
A.

,v

RE-DIRECT E:XA~IINATION.
By Mr. Greear:
Q. \Vere you in Big Stone Gap on the day this happened 1
A. I had been to Appalachia and paid a payment on my
automobile.
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Q.
A.
Q.
A.
Q.
A.
Q.

'What time did you go up there 7
I guess it was between 10 :00 nnd 11 :00 o'clock.
Did you stop in Big Stone Gap 1
No, sir; !did not.
You just drove to Appalachia and back f
Yes, sir.
What is your waist measnr<', Joe 1

A. 44.
Q. What size girl is Lorenc?'
A. I guess she would weigh 160 or 165.
Q. She is a pretty good size woman!
page 478 ~ A. Yes, she might weigh 170.
Q. Are you intoxicated, Joei
A. vVhy, no.
Q. Have you had anything to drink at all f.
A. No, sh·; I haven't.
Q. I notice your hair is down on yonr forehead. Docs
it stay that day?
A. Sometimes it docs.
Q. It has a tendency to get curfoy on rainy clays, doesu 't
it?
A. Yes, it does.
Q. Has it been raining today f

By Jf r. Cridlin: ·we object to ull this.
By the Court: I don't see the matcrality.
Q. Where were you in the room at the time you fired the
first shot, Jocf
A. I was over against the door facing, hacked up ap;ainst
the facing of tlie door leading from the living room into the
hack bedroom, the left-hand side of the door ns yon go out
if the living room into the bedroom.
Q. You say you were up against the wall, were you¥
A. Yes.
Q.
you put a cross mark hC're where you were standing?

,vm

W'itness did as requested.

page 479 ~

Q. ,viicre was Mr. irilicr at that timcf

A. He wns kindlv over me and had hold of me.
(Referring to map.) Ile was· right about here nhold of me
cutting me.
Q. Was 1,0 in front of you or at the side of you Y
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Joe Leigh.
A. He was in front and kindly over me.
Q. Wbich way did he fall Y
A. He fell kindly backward and hit on his left side with
his hand on the dnvenett.
_/
Q. ·which was were his feet 1
A. They were toward the door leading from the living
1•oom into the back bedroom.
Q. They were toward the door leading from tbe living
room into the bedroom 7
A. Yes., sir; the back bedroom.
Q. And toward you t
A. Yes.

Tiy :Mr. Cridlin:
Q. So you shot llim over here next to the back bedroom
dood
A. Yes; it was right along in here.
Q. The fight started over here clicln 't it?
A. It started right along here between the stove and front
door and I commenced backing up and when he cut me I was
right about here, right about the stove when he cut me the
first time.
Q. His feet, I believe, were along lrnre when he fell?
A. Yes, in here somewhere and I stepped over
page 480 } him when I went out.
Q. He must have been about the center of the
room, then f
A. No, he wasn't in tlie center of the room.
Q. You made a trip the Appalachia that day?·
A. Yes; I did.
Q. There is no A. B. C. store in Appalachia, is there?
A. No, sir.
Q. But there is one in Big Stone Gap!
A. Yes, sir.
Q. Read the date on that bottle?
A. July 9, 1949..
Q. That is the day you got it, wasn't it, .Joe, in Big Stone
Gap7
A. X o, sir; I didn't get it.
Q. You came by that store, didn't you?
A. Yes; but I 1rn,·er stopped.
Q. You don't. know how a bottle of whiskey bearing the
elate of July 9, 1949, the day you killed J olm l\liller, got in
your car, do you f
A. No, sir; I don't know.
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Joe Le-igh.
Q. And from the store in Big Stone Gap?
A. I don't know but I dicln 't get it.

You may stand aside.
Court adjourned until tomorrow morning at 9 :00 o'clock
Eastern Standard Time.
page 481 }

It is stipulated and ag-reC'd that in 1·ebuttal E.
D. Gilliam was introduced in hehalf of the Com-

monwealth, that he testified in substance as follows:
:\f y 1rnme is E. D. Gillim11. and I am Pnyro1l :Manager for
Benedict Coal Company at St. CharlC's, Virginia. At the ret}Uest of some of the officials from the Courthouse, I barn
made a search of the payroll recordi:: of that company with
rnference to the work of Robert L. Cox on Saturday, the 9th
<lay of July, 1949. The company's payroll records do not
show that Robert L. Cox worked on that pnrticular day.
7
\ \ hereupou the defendnnt recalled Robert L. Cox to testify
in sur-rebuttal who testified in substance as follows:

I am the same Robert L. Uox who has previously testified
in tliis case. On Saturday, the 9th clay of July, 1949, I was
employed as n Section Foreman for the Benedict Coal Company. The company did not work on this Saturday, but it
was often necessarv for one of the foremen to take a small
Cl'e\\' to the mine for the purpose of doing cleanup jobs and
make repairs. I had done this on this particular day and
quit work about 2 :00 P. :M. As there was no one in the office
of the company on Satur<la~, afternoon, my time was not
turned in that dav but was left on the sheet ut the mine office
np on the mounti1in about one mile away from the main office of the company. This was our regular system and the
time was turned in to the oflice some days later .

•
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PLAIXTIFF'S INSTRL"CTIONS.

,vhereupon, Counsel for plaintiff and defendant announced
tl1ey had concluded the introduction of their evidence, the
foregoing being all of the evidence introduced in the trial of
this case.
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W'hereupon, counsel for plaintiff requested the Court to
give to the jury the following instructions on behalf of the
plaintiff, numbered 1 to 18, inclusively, and which are in the
words and figures as follows, to-wit:

P-1.
The court instructs tlic jury that murder is tlie unlawful
killing of any person with malice aforethought.
Given.
G. M.

P-2.
The court instructs the jury that murder is distinguished
by the law of Vh·ginia as murder in the first degree and as

murder iu the second degree.
Given.
G. M.

P-3.
The Court instructs the jury that every unlawful homicide
in Virginia is presumed in law to be murder in the second

<leµ-ree. In order to elevate the offense to murder in the first
degree the burden of proof is on the Commonwealth, to redure the offense to manslaughter the burden of proof is on
1lie prisoner.
Given.

G. M.
pnge 485 ~

P-4.

That any wilful, deliberate and premeditated killing, with
malice aforethought, is murder in the first de~rec, and is
punishable by death or by confinement in the penitenthu·y for
life, or for any term not less than twenty years.
Given.
G. M.
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P-5-

The court instructs the jury that if they believe from tlle
evidence in this case bevond a reasonable doubt that the defendant is guilty of murder in the second degree tlien you
should fix his punishment hy a term in tJic penitentiary of
the State of Virginia, so that the same be not less than five·
y<.>ars nor more than twenty years.

Given_

G·.

::i.r.

P-o.
TI1e court teIIs the jury that on a c]ia:rge of murder, malicC'
i~ presumed from the fact of killing. ,vhen the killing is.
proved and is unaccompanied with circumstances of palliation, the burden of disproving malice is thrown upon the
accused.
Given.
G. M.

page 486

f

P-8..

The court fnstrncts the jury that to consHtute a willful,..
deliberate and premeditated killing, it is not necessary that
the intention to kill should exist any particular length of tim~
prior to the actual ki11ing-it is only necessary that such intention should come into existenre for the first time at the
time of the killing or any time previously.

Given.
G. M.

P-9.
The court instructs the jury that as a matter of law, in
considering the case the jury must not entertnin such douhts
as arc merely chimerical or conjectural. A doubt to justify
an acquittal, must be a reasonable doubt, ancl it must arise
from a candid and impartial investigati011 of nl1 the evidence
in the case, and nnlcss it is sncl1 n doubt, were the same kind
ol' doubt interposed in the graver trans::i.ction of life, it would
cause a rensonnble and pmdent man to hesitate and pause,.
it is insufficient to authorize a verdict of not guilty. If, after
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considering all the evidence, you can say that you have an
abiding conviction of the truth of the charge you arc satisfied beyond a reasonable doubt.
Given.

G. lf.
page 487 ~

P-10.

The court tells the jmy that., in determining the weight to
be given to the testimony of different wihlef;~cs in this cnsti,
the jury are authorized to consider the rnlationsl1ip of Ow
witnesses to the parties, if the same ii:; proved; their interest,
if any, in the result of this case, their temper, feeling 01· bias,
if nuy has been shown their demeanor while testifying; their
nppn rent intelligence, and their means of information; and
to give such credit to the testimonv of such witnesses as under all the circumstances such witi1esses sl'em to be entitled
to.
Given.

G. M.
P-11.

The court instruct:.; the jury that the malice necessary to
constitute the crime of murder may be either expressed or
implied. The word "malice" is used in a tPchnical sense in
this connection, and includes not only anger, hatred, and revenge, but any unlawful nnd unjustifiable motive. It is not
confined to ill-will toward any one or more particular person~, but is intended to donate an action flowing from any
wicked and corrupt moth·e, with an <n·il mind and purpose
and a wrongful intention, and whc:>rc the act itself is surrounded by such circumstanc<.'s as plainly indicated the state
of mind of the accused as being deliberately bent upon the
commission of some wrong or mischief; therefore, malice ii.
implied from any wilful, deliberate ancl crnel set against 1111other, however sudden. Tlm"., on a cha rµ:c of murder, ma lien
is presumed from the fact of killing! wlwn the killing ]mi.
been pro\·en and is unaccompanied by circumpage 488 ~ stances of pnlliation and the hurden of proof to
rebut such presumption rests upon the accused.
Given.

0-. M.
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P-12.
The court instructs the jnry that voluntnry manslaughter

is where the act causing the death is committccl in the heat of
passion caused by provocntion. And they are further in~tructed that if thev believe from the cviclence in this case
hevond a reasonable douht that the Defendant in the heat of
l-H<lden passion killed John Miller, that they should find the
<fofendant guilty of ,·oluntnry manslaughter and fix l1is
punishment by confinement in the penitentiary, not less than
one nor more thuu five years.
Given.

G. M.P-13.

The court instructs the jnry that a ·mortal wound given
with a deadly weapon in the prc,·ious possession of the slayer
without any pro,·ocation, or even with slight provocation, is
prima facie, willful, deliberate, and premeditated killing and
throws upon the prisoner the necessity of showing· extinuati11µ: circumstances.

Given.
G. l\I.
page 489 ~

P-14.

Tho court instructs the jury that involuntary mnnslaughter

is the unintentional killing of a human being, while engaged

in the performance of an unlawful act or while performing a
lnwfnl net in an unlawful, careless, reckless or negligent man11e1·; nnd is punislu\ble by confinement in the penitentiary not
lest:. thun one year nor more than five yeurs, or in the discretion of the jury, by a fine of not exceeding $1,000.00, or contiuemeut in jail uot exceeding one year, or both.
Given.

G. l\I.
P-15.
Th<' court instructs the jury that where the plea of selfdefl'n~e is relied upon in a trial for murder, the law is that
lhe plea of self-defense is not available to a party unless he
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wns without fault in bringing about tho difficulty, and, in
any case, the necessity 1·elicd upon to excuse the killing must
not arise out of the prisoner's own misconduct.
Given.

G. M.

The court instructs tlic jury that a man's home is his
e:astle, and that he not only has the right but it is l1is duty to
protect bis homo and family, and that he can use such force
as appears to him as a prudent man reasouably necessary to
expel a wrongdoer.
Given.

G. M.
P-17.
The court instructs the jury thnt if they believe beyond all
reasonable doubt from the evidence that the deceased was
attacked by the defendant in tho home of the deceased, then
the jury is told that the deceased had the legal right to nrm
himself in the necessary defense of bis person, home, family
rmd habitation; and in this connection tho jury is told thnt
the dwelling house of tl1e deceased is liis castle, and that the
deceased had the leg-al right to repel for('C with force in def euse of his person, home nnd fomily; that in such case the
cleceased was not bound to retreat, but may arm l1imself nnd
pursue tl1e adversary until he bns secured himself f rec from
all clanger; nncl in tl1is connection the jury is further told that
if tbey believe from the evidence beyond all reasonable doubt
that the dccca8od was acting in defense of his person, home
and family when the defendant shot and killed him, the defendant cannot plead self def cnse.
Refused.
G. M.
png-e 491

~

OBJECTION TO PLAINTIFF'S INSTRUC~
TIONS.

The Defenclant, by counsel, objects to instructions mnnbcred 1, 2, 3, 4, 8, and 13, which instruC'tions all refer to
murder in the first degree and there is no evidence in this case
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upon which a ve1·dict of murder in the first dcgre~ could be
supported. \Ve refer the Court to the case of Battsell v. 1.'lie
Commonwealth wbich was i;;omcwhat similar. where the shooting occurred in the decease<l 's home in whicli the offense tllere
was manslaughter, even though the defendant broke into the
house, violently broke the lock, and the owner of the house
was later killed.
The Court overruled the objection and the <lcfendant, by
counsel, duly and properly excepted to the ruling of the
Court.
The Defendant, by counsel, objects to instructions mnuherecl 5, 6, an<l 11 offered on second <l<'gree murder and malice
because they hnvc no application to tliis case. There is no
evidence to show any malice on the part of the defendant toward the dccensed but was a i-:nclden affrnv which occurrecl
without any malice, deliberate 01' premeditated in wl1ich the
defendant 1·eceived a very serious injury at the hands of the
deceased and, the ref ore, no instructions with reference to
murder in the second degree are npplicabfo to the case and
the giving of snme would be prejudicial to the defendant.
The Court overruled the objection and to which
page 492 ~ action of the Court the <lefondant, by counsel,
dnly an<l prop~rly excepted.
Defendant, by counsel, also objects to Instruction No. rn
because it docs not apply to this cnse in that the evidence
shows here that there was provocntion in any event and therefo,·e a mortal wound given with a deadly weapon in the previous possession of the defendnnt would not apply.
The Court ovcn·t1eLl the objection and the defendant, by
counsel, excepted to the ruling- of the Court.
D<.'fendant, by counsel, objectC'd to Instrnction P-15 offered
on behalf of the Commonwealth because there is no evidence
on which to base such instruction. There is not a scintilla
of evidence in this record so far as this last visit is C'onccrned
where the defendant is shown to have been in fault or that
he bro11gl1t on the difficulty and there is no evidence here whicl~
shows, or tends to show, tlwt thii;; defendant knew that John
:Miller was in the l1ouse or in tho vicinity of the home at the
time he went into the hons(.>. His mere ~oin1t to the horn~
on that third visit that dav could not of ih;c>lf be misconduct
,vhich would deny him his· plea of self defensc nncler all the
circumstances in the case.
The Court overruled the oh;iection and the defendant; by
counsel, excepted to the rnlin,g of the Court.
J)ag<' 4-93 } Defendant, by cou11sel, objects to Instruction
No. P-17 offered on bc>half of the Conunonwealth
bccnuse it i~ not n proper stntl'llll'nt of the law; nnd because
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it is a1·gumentative an<l there is 110 evidence in the case to
support the statement that the dcccnsed armed himself in the
necessary defense of his home, t'nmily and lwbitation. 1'he
addition of these words in the instl'Uction would be prejudicial to the defendant and not supported by evidence in the
care.
The Court overruled the objection and the defendant, bJ·
Counsel, excepted to the ruling of the Court.
page 494 ~ Defenclaut, by Counsel, objects to Instruction
No. 18, offered on behalf of the Comrnonwenlth.
While the first pn rt of the instruction may be correct ah-;fract principle of law but there is no evidence whateve1· in
the case which shows, or tencll'- to show, that the deceased
undertook at nny time to expel the defendant from his home,
or that his home or his family at nny time was in dnnger and
there is no evidence here to show thnt the defendant was requested to leave by the deC'easccl, but the evidence on the
other hand shows tlwt at the time the defendant was nssaulted he was on his way out of the building, going towa1·d
the front door.
The Court o,·en·uled the objection nnd to which aetion of
f hl' Court the defendant, by couns<'I, duly ancl properly excepted.
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