NOTICE TO COUNSEL
This case probably will be called at the session of court
to be held
;J 1 ,
You will be advised later ·more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7445

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the lOth day of March, 1970.
CITY OF HARRISONBURG,

Plaintiff in error,

against

GRACE TAUBMAN AND MORTON HONEYMAN,
TRUSTEES FOR THE BENEFIT OF
NICHOLAS F. TAUBMAN,
Defendants in error.

From the Circuit Court of Rockingham County
Hamil ton Haas, Judge

Upon the petition of City of Harrisonburg a writ of error
and s1,persedeas is awarded it to a judgment r endered by
the Circuit Court of Rockingham County on the 3rd day of
September , 1969, in a certain action at law then therein depending under the style of, In Re: P etition for relief from
erroneous assessment of the former W. T. Grant Building,
etc.; no bond being required.
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ARGUMENT:
Sections 168 and 169 of the Constitution of Virginia provide that all taxes shall be uniform upon the same class of
subjects within the territorial limits of the authority levying
the ta.'\.es, and that all assessments of real estate shall be at
their fair market value.
The two basic principles embodied in these two sections
of the Constitution are recognized in Section 414 of the Tax
Code (Section 58-1145 of the Code of Virginia, 1950, as
amended) , under the provisions of which the petitioners make
their application for relief from the assessment complained
of.
The position of the City of Harrisonburg is that the assessment was correct; that the appraisement of the subj ect
parcel by the board of assessors represented the fair market
value of said property at the time of its appraisal; that said
appraisement was uniform and equitable with the appraisements made by said board of assessors of other properties
having like characteristics and qualities in the same area;
and that even if the fair market value of the property was
less than the appraised valuation thereof, the test of "fair
market value" must bow to the test of "uniformity and
equality".
The petitioners apparently r ely upon the fact that they
purchased the subject p arcel for $135,000.00 as "conclusive
evidence" that $135,000.00 wa:s its fair market value. The
City does not agree. It believes the evidence will
page 11 ~ show that the circumstances surrounding said
sale were such as to clearly disclose the <Subject
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parcel was sold for much less than its fair market valuein fact, at a "bargain basement" or "distress" price.
Certainly, the price the subject property was sold for is
"relevant evidence" of its fair market value, but it is not
"conclusive evidence" thereof. It is only one of the factors to
be taken into consideration in determining whether the assessment was excessive. Almost an identical situation was
presented to the Supreme Court of Appeals in American
Viscose Corporation v. City of Roanoke, 205 Va. 192. Without quoting from the opinion rendered by Chief Justice Eggleston, the City points to the striking simularity of circumstances between the Viscose case and the case at bar. Seldom
is a cited case more nearly on "all fours" with one being
considered.
In the language of Mr. Justice Hudgins in Skyline Swannanoa, Inc. v. Nelson CoWI~ty, 186 Va. 878, the ultimate test
is summarized as follows :
"The two sections (of the Constitution) must be construed
together. The dominant purpose of these provisions is to
distribute the burden of taxation so far as is practical, evenly
and equitably. If it is impractical or impossible to enforce
both the standard of true value and the standard of uniformity and equality the latter is to be preferred as the just
and ultimate end to be attained."
Finally, Section 58-1145 of the Code expressly imposes the
burden of proof upon the petitioners to show that their property is assessed at more than its fair market value or that
the assessment is not uniform in its application. In applying
the foregoing basic principles to the case at bar, the petitioners contention that the assessment complained of is erroneous fails to meet the test, and the burden of proof resting
upon the petitioners has not been sustained.
Respectfully submitted,
City of Harrisonburg
By L awrence H . Hoover
Attorney
7/24/69
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ORDER CORRECTING ERRONEOUS ASSESSMENT
This cause came on this 3rd day of September, 1969, to
be heard on the petition of Grace Taubman and Morton
Honeyman, Trustees for the benefit of Nicholas F. 'l'aubman,
by counsel, to have corrected an erroneous assessment of
taxes on that certain lot of land, with improvements thereon,
known as the former "W. T. Grant" proper ty, located on the
south side of the Court Square in the City of Harrisonburg, Virginia; on stipulations filed herein; on memoranda
of argument; and was argued by counsel.
Whereupon, the Court being of the opinion that there has
been an erroneous assessment, the Court doth Adjudge and
Order that the assessment of said property be and the same
is hereby corrected as follows for the year 1967 :
Description-SIS Court Square No. 71; Land $24,894.00;
Building-$29,106.00; Total Valuation-$54,000.00
Due to improvements of $7,000.00 made since purchase, the
assessment of said property for 1968 and 1969 be and the
same is her eby corrected as follows:
Land-$24,894.00; Building-$31,906.00; Totalpage 13 ~ $56,800.00
It is further Ordered that a certified copy of
this order be given to the Commissioner of Revenue of the
City of Harrisonburg and to the rrreasurer of the City of
Harrisonburg, and that the land books for the City of Harrisonburg for the year 1969 be corrected to conform with this
order.
And, it appearing to the Court that petitioners paid 1967
and 1968 taxes to the City on said property in the amonnt
of $7,232.50 (namely $3,581.25 in 1967 and $3,651.25 in 1968),
it is further Ordered that the sum of $4,462.50, plu s interest
of $312.95, representing the difference between the taxes on
the erroneous assessment and the corrected assessment, be
refunded to Grace Taubman and Morton Honeyman, Trustees
for the benefit 'Of Nicholas F. Taubman, by the City of
Harrisonburg.
And, to the action of the Court in entering this order,
the City of Harrisonburg, by counsel, excepts.
And nothing further remaining to be done herein, it is
Ordered that this cause be stricken from the docket of the
Court.
Enter: H. H., Judge.
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ASSIGNMENTS OF ERROR
The Trial Court erred in holding that p etitioners had
borne the burden of proof, imposed by Section 58-1145 of
the Code of Virginia, in showing that the r eal estate was
assessed at more than its fair market value or that the
assessment was not uniform in its application.
The Trial Court erred in reducing the assessment for
the year 1967 from $143,250.00 to $54,000.00, and likewise
r educing the assessment of said property for 1968 and 1969
to $56,800.00 and 'Ordering the r efund by the City of $4,462.50
plus interest of $312.95.
City of Harrisonburg
By Counsel
page 17
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Lawrence Hoover, p.d.
First National Bank Building
Harrisonburg, Virginia
John A. Paul, p. d.
205 F irst National Bank Building
Harrisonburg, Virginia
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Filed in the Clerk's Office
Rockingham County, Va.
Oct 24 1969
Gorg. W. Kemper Clerk
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AGREED STIPULATION OF F ACTS
There having been no r ecord made of the testimony introduced upon the hearing of this matter on the 24th day of
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July, 1969, the parties to this proceeding, by counsel, hereby
agree and stipulate that the evidence before the trial court
was as follows:
PETITIONERS' EVIDENCE
The petitioners' evidence was the agreed stipulations filed
on the 24th day of July, 1969, setting forth that George
W. Taliaferro, a Harrisonburg r eal estate agent for forty
years, if called as a witness, would testify as follows:
~'The latter part of July, 1966, the Grant building on Court
Square in Harrisonburg was given him for sale. Many
prospects such as Charles Store, Murphy's, and Kroeger's
viewed the premises and showed some interest in the property. "For Sale" cards were placed in the store building
windows, and the property was extensively advertised in
the Daily News Record, over a twelve month period.
Mr. Taliaferro, as well as the owners of the building, negotiated with Advance Store for approximately eleven months,
in an ·e ffort to sell the property for an amount exceeding
$135,000.00. Finally the owners and Mr. Taliaferro felt that
it would be impossible to get more than $135,000.00, prospects
having expressed their opinions that that was a sufficient
amount for the building on account of its size and the fact
that it did not have the advantage of parking which the
two shopping centers at Harrisonburg have, and the property was sold for $135,000.00 on the 18th day of September,
1967, to Advance Stores.
In Mr. Taliaferro's opinion the fair market value of this
property was and is $135,000.00 ;"
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And the officials of W. T. Grant Co., if called
as witnesses, would testify as follows:
·

"That W. T. Grant Company did not have to sell its Har~
rison burg store building; however, it did want to and tried
to get the highest possible figure for the same, and it was on
the market for approximately one year with W. T. Grant
Company officials attempting to sell the same along with
Taliaferro and other real estate agents; and that the property was sold for $135,000.00 ;"
And that Arthur Taubman, President of Advance Stores
Co., Inc., if called as a witness, would testify as follows :
"That he was in negotiations with W . T. Grant Company
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for the petitioners over a long period of time; that the property was finally purchased for $135,000.00, which he considered the fair market value of the property; and that the
sale was a bona :fide sale; and that there is no relationship
or association between petitioners and W. T. Grant Company."
DEFENDANT'S EVIDENCE

Witnesses for the defendant, City of Harrisonburg, were
as follows:
1) Victor· J. Srnith, the Commissioner of Revenue for the
City of Harrisonburg, testified that he has served as such
Commissioner for more than thirteen years; that he is familiar with the subject property; that his r ecords show that
\V. T. Grant Company, a former owner, paid $75,000.00 for
the land involved, containing 19,291 square feet, in the year
1954, and that said company thereupon constructed on said
premises the present commercial building at a cost of
$168,003.00; that said building is presently in an excellent
state of repair; that he lmew the basis upon which the subject property was appraised and assessed by the Re-assessment Boards in the years 1962 and 1966, for taxation in
the years 1963-66, inclusive, and the years 1967-70, inclusive,
which basis was $1,200.00 for a front foot for the land involved and $10.00 per square foot for the building, with an
added factor for the frontage of said building on West Water
Street; that these front-foot values for land and
page 20 ~ square-foot values for improvements were uniform with those applied to comparable properties
in the same area, such as the "J. C. Penny Store" and the
F. W. Woolworth and Company Store" on the west side of
Court Square; that all assessments of r eal estate in the City
of Harrisonburg are on the basis of 40 % of the appraised
values placed thereon by the Re-assessment Board; and that
~ his opinion, the fair market value of the subject property
m the year 1967 was $358,140.00, the value placed thereon
by the 1966 Re-assessment Board; upon which appraisement
the $143,250.00 assessed value was based;
Mr. Smith further testified concerning two (2) recent sales
of commercial properties within 225 feet and within sight
of the subject property, opposite Court Square, on Main
Street; one of which was sold by Harrisonburg Bank Building, Inc., to Fink's J ewelers on February 28, 1966, for
$75,000.00, and the other of which was sold by E. L. Klingstein to Gus F loros on May 16, 1967, for $100,000.00.
In further connection with said two sales, Mr. Smith testi-
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:fied that the :first of said two ( 2) properties (as sold to
Fink's Jewelers ) contained 2,565 square feet, was appraised
for tax purposes at $61,300.00, and that the selling price of
$75,000.00 represented $29.33 per square foot for said property; that the second of said properties (as sold to Gus
Floros) contained 4,451 square feet, was appraised at
$112,375.00, and that the selling price of $100.000.00 represented $22.46 per square foot therefor; Whereas, the
$135,000.00, selling price of the subject property, containing
19,291 square feet, represented approximately $7.50 p er
square foot therefor;
2) Paul H . Hardy, a member of the 1966 Re-assessment
Board, and who served as chairman ther eof, testified that
h e considers himself to be familiar with real estate
page 21 r values within the City of Harrisonburg; that the
$358,140.00 appraisal which was made by appraisers from the State Department of Taxation and adopted
by his Board; effective January 1, 1967, was uniform in its
application with the appraisals made by said Board of comparable commercial properties in the same area, and that,
in his opinion, said appraisal, measured in relation to the
appraised value of other commercial properties, r epresented
the fair market value thereof.
3) Raymond T. B enson;, a member of the 1967 Board of
Equalization, and who was chairman thereof, an appeal to
which Board was made by George W . Taliaferro, agent for
W. T . Gran t Company, and then owner, testified over the
objection and exception of the p etitioner s that his board,
after carefully r eviewing the appeal of the subject property
made by the 1966 Re-assessment Board, including several
visits to the subject property and inspection thereof, and
the uniformity of said appraisal with the appraisals of other
commercial properties in said area, rejected the said appeal·
and that in his opinion, said appraisal, measured in relatio~
to the appraised value of other commercial properties, represented the fair market value thereof.
W . W. Wharton, Attorney for
Grace Taubman and Morton
Honeyman, Trustees for the benefit
of Nicholas F. Taubman, Petitioners
John A. Paul, Attorney for
the City of Harrisonburg,
Defendant

City of Harrisonburg v. Grace Taubman, et al., etc.
Entered and signed this 31st day of October, 1969.
Hamilton Haas, Judge
Filed in the Clerk's Office
Rockingham County, Va.
Oct 311969
George W. K emper Clerk
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A Copy-Teste:
Howard G. Turner, Clerk.
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