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COLLINS DENNY, Jr., ADMINISTRATOR, ETC.,
v.

JOHN R. SEARLES, ADMINISTRATOR, ETC.
Record 437-438

FROM THE CIRCUIT COURT OF H}l]NRICO COUNTY.

''The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or :file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.
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Supreme Court of Appeals of Virginia
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AT RICHMOND.

COLLINS DENNY, Jn., ADMINISTRATOR, D. B. N. OF
THE ESTATE OF RHEA GORDON SEARLES AND
HENRY CROFUT,
v.

JOHN R. SEARLES, ADMINISTRATOR, D. B. N. C. T. A.
OF THE ESTATE OF MYRTLE R. GORDON
SEARLES, JOHN L. INGRAM, ADMINISTRATOR, ESTATE OF MAMIE S. GORDON, JOHN L. INGRAM, ADMINISTRATOR OF ESTATE OF HARRY S. GORDON,
JOHN L. INGRAM, ADMINISTRATOR, ESTATE OF
-WILLIAlf J. GORDON, JOHN L. INGRAM, ADMINISTRATOR, ESTATE OF ELIZABETH GORDON PELTON, ELSIE GORDON TILGHMAN, EDITH GORDON..
CARLA .GORDON, JOHN L. CANNON, EXECUTOR,
ESTATE OF C. W. FULLER, JOHN L. CANNON ANDB. I. DEYOUNG, ADMINISTRATORS D. B. N. C. T. A.
ESTATE OF GEORGE S. GORDON, AND AMERICAN
SURETY COMPANY OF NEW YORK
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To the J!onorable Judges of the Supreme Court of .Appeals
of Virginia:

-

1-.
,

Your petitioners, Collins Denny, Jr., Administrator d. b. n.
of the Estate of Rhea Gordon Searles, Deceased, and Henry
Crofut, respectfully show that they are aggrieved by a final
decree entered by the Circuit Court of Henrico County November 10, 1926, in the consolidated· causes therein depending under the short style of Clifford W. Fuller, Executor, etc.,
vs. Myrtle R. Gordon Se_arles, and others, and Cannon and
DeYoung, Administrators, etc., vs. Elsie Gordon Stelle and
others, dismissing the petition and amended and supplemental
petition filed in said suits by your petitioners and decreeing
costs against them.
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A.
/

STATEMENT OF THE CASE.

~

One phase of these suits was before this Honorable Court
in the case of Denny, Administrator, etc., vs. Searles et als,
in which error was confessed by the appellees and a decree of
reversal entered March 12, 1926, the decree of·reversal at the
request of counsel for the appellees, expressly reserved for
future decision one of the matters involved in the present
appeal. We will refer to the record in this former case so far
as pertinent to the present appeal-as the ''Denny Record'',
abbreviated as "D. R."
This appeal raises four questions :
First: Is the estate of Rhea Gordon Searles entitled to
interest .on the full sum of the legacy left in trust for her
use and benefit by the will of her adopted father, George S.
Gordon?
. Second:
the release
p. 72), and
31st, 1923 f

Is the estate of Rhea Gordon Searles bound by
and assignment dated August 2nd, 1923 (D._ R.,
by the decree approving the same entered July
(D. R., p. 75.)

Third: Where was Rhea Gordon Searles domiciled at the
time of her death and who are her distributeesf
Fourth: Was Henry Crofut, one of the distributees of the
Estate of Rhea Gordon, who was not then a party to these
proceedings, bound by the decree of the Circuit Court of Heririco County, approving the alleged sale by Searles, Administrator of Rhea Gordon, to the next of kin Y
The essential facts are as follo,vs:
(1) Will of George 8. ·Gordon. (D. R., p. 30.)
George S. Gordon, hereinafter referred to as Gordon, a
resident of Henrico County, Virginia, died testate January
lOth, 1905. By the terms of his will he bequeathed (a) a
legacy of $15,000.00 to his mother, Mamie S. Gordon, should
she survive him; (b) a legacy of $5,000.00 to Clifford W.
Fuller; (c) a legacy of $100,000.00 to his Executor (the said·
Fuller) to be held by him as Trustee for the. benefit of the
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.testator's adopted daughter, Rhea Gordon (later Rhea Gordon Searles) until she should attain the age of twenty-1ive
·years; the income from said sum of money to be paid to her
for her support and maintenance in quarterly installments or
oftener, and the principal to be "paid her when she reached
the age of twenty-five years with the proviso if she should
die before reaching that age, the principal to fall into the:~·
residuum of the estate. (d) The rest. and residue of the
estate to the Executor as Trustee for the testator's wffe,
Myrtle R. Gordon (later Myrtle R. Gordon -Searles), the iri~
come therefrom to be paid her semi-annually for a term of
ten years and if then she should still be a widow, the residue·
to be paid her absolutely. (e) Clifford W. Fuller was named
the sole Ex'ecutor and Trustee.
The testator was survived by both his mother and his wife.
(2) Appraisement of the estate and widow's renunciation.
(D. R., p. 33-65.)

The appraisement of the Estate of Gordon made in the
Spring of 1905 was $145,868.68. The largest item in this
appraisement was 142 shares of stock of the W. J. Gordon
Realty Company appraised at $50,000.00. Less than
two years later the Executor' Fuller testified that
since his_ qualification he had received in liquidated
dividends -on this stock $37,000.00 and that in his opinion the
stock was still worth from $50,000.00 to $60,000.00. Fuller ·
died in October, 1917. The evidence shows that during his
Executorship, the total. receipts amount~d to, $272,214.22;
expenses and debts paid $79,854.36; and the balance for payment of legacies was $192;359.86..
November 3rd, 1905, by a writing in due form the widow
of George S. Gordon renounced the provisions of Gordon's
will made for her benefit and claimed dower and the distributive sha-re allowed her by law. (D. R., p. 65.) Thus was
created an undisposed residuum, should Rhea Gordon, hereafter referred to as ·Rhea, die before reaching the age of
twenty-five years, or the estate prove to be more than sufficient to pay the widow's portion and the legacies.
(3) First stage of these· proceedings.

April 7th, 1906, Fuller, the Executor and Trustee under
the will of Gordon :filed a bill (D. B., p. 23) in the Circuit
Court of the County of Henrico, in which he recites that prior
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to the death of Gordon the estate of Gordon had been committed to him as Trustee; that subsequent to this appointment Bessie L. Gordon,· who at that time was the said Gordon's wife, instituted divorce proceedings against the said
Gordon and that acting under the authority of the proper
court he as Trustee had entered into a contract 'vith the
said Bessie L. Gordon·, agreeing that should the divorce b~
granted her, alimony should be fixed at the sum of $50,000.00;
that a divorce was granted to the said Bessie and $30,000.00
had been paid on account of the alimony; that later Gordon
intermarried with Myrtle R. Harter; that Gordon had no
.children by either marriage, that in 1904 Gordon and Myrtle
his wife moved to Henrico County, Virginia, and purchased
the estate known as "Brookwood", on the purchase price of
which $8,000.00 was still due. The bill prays for an account
of the debts and a~sets of the Estate of Gordon, and likewise for the aid of the Court in the administration of the Gor·
·
don Estate.
Pursuant to ~ decr~e of reference. entered. July 2nd, 1906
(D. R~, p. 36), Commissioner Sands filed a report March 8t4,
1907 (D. R., p. 38), on which report no decree has ever been
·entered, although there is filed among the papers of the cas~
th~ draft of a decree dated July, 1908 (D. R., p. 95), on whieh
all counsel and t}le guardian ad litem for the infant defendants
endorsed their consent. There is no endorsement thereon by
the judge and no reason is shown for the decree not being
entered.
''Brookwood'' was sold by Fuller under order of the Court
and the proceeds deposited to the credit of the Court. May
lOth, 1917, Rhea intermarried with one Lyle E. Searles. In
October, 1917, Fuller died. November 26th, 1917, John I!p
Ca11:non q~alified as the Executor of Fuller and J ol1n I1. CannQn and_ B. I. DeYoung qualified as Administrators d. b. bp
c. t. a. of Gordon. In October, 1918, :Rhea Gordon died under
twenty-five years of age.
.
Fuller .at the .time of his death was largely indehted to the
estate of Gordon and the trust fund for Rhea. The firm of
Nau, Rusk & Swearingen, certified public accountants of
Cleveland, Ohio, were employed to state the accounts of Fuller
as Executor and as Trustee. These accounts as stated showed
that prior to November 26th, 1917, Rhea had'been paid ou aceount of the interest due her the sum of $32,794.10. They likewise showed that according to the theory on which they were
stated there should have been paid to the said R.J1ca $29,014.99, leaving Rhea indebted to the Gordon Estate in the
amount of $3,779.11 (D. R., pp. 76-77)p
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( 4) Second stage of these p1·oceedings.

November 1st, 1919, there was filed by Cannon, Executor
of Fuller, an amended and supplemental bill (D. R., p. 54)
which recites that the original bill omitted two infant heii.cs
at law and distributees of George S. Gordon and which gives
a full list of the heirs at law then living and the qualifications
Qn the estate 9f those who had died. Among other qualifications it is recited that October 31st, 1919, the Estate of
Rhea Gordon was committed toW. W. Sydnor, Sheriff of Henrico County. The prayer of the bill is that the residuary
distributees of Gordon or their representatives and the
American Surety Company, surety on Fuller's ·bond as Executor, be made parties defendant; that the accounts of Fuller,
Executor and Trustee, be stated and his indebtedness as such
be ascertained, and the indebtedness of the Surety Company
be taken and that the Surety Company be required to pay
into Court for those entitled thereto the amount found due
by it as surety on Fuller's bond.
November 20th, 1919, a decree of reference 'vas entered,
referring all matters to a commissioner (D. R., p. 66). The
same day, Lyle E. Searles, the husband of Rhea Gordon
Searles, was, on his motion, made a party defendant to the
said suit and allowed to file his answer and cross bill (Rec., p.
12-15). in which he alleged that his deceased wife, R.hea, was
the natural daughter of George S. Gordon, and that subsequently by the marriage of the said Gordon and· Myrtle R.
Harter, the mother of Rhea, and by Gordon's recognition of
Rhea as his daughter, the said Rhea became the sole and only
heir at law of the said Gordon; and that said Lyle E. Searles
was the sole heir at law and distributee of said Rhea.
December 16th, 1919, Cannon and De Young, Administrators
of George S. Gordon, filed their bill (Rec., p. 21.), the material allegations and prayers of which are similar to those
of the amended bill filed by Cannon, Executor of Fuller.
By decree entered January 16th, 1920 (Rec., p. 32), the
matters raised in the said bill of Cannon and DeYoung, Administrators, were referred to a commissioner and it was ordered that this cause be heard with the cause of Fuller,
Executor against Searles.
Before the account could be stated, it was necessary that
it should be determined whether or not Rhea Gordon ,,;as the
natural child of said Gordon and had been legitimized by the
subsequent marriage of her parents and the recognition of
her as his child by the said Gordon, for upon the determina~
tion of thi~ question depended the decision whether the estate

\
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of Myrtle R. Gordon Searles, the widow of Gordon was E-ntitled to one-half or one-third of the estate of Gordou. \Vhile
this question was pending determination, the statement of-the
accounts and of the indebtedness of the various parties as
directed by the decrees of November 20th, 1919, and J ariuary
16th, 1920, was necessarily postponed.
April 6th, 1922 (Rec., p. 98), a decree was entered by the
Circuit Court of Henrico County denying the prayer of the
answer and cross bill of Lyle ·E. Searles. This decree found
as a matter of fact that Rhea Gordon Searles was not the
child of George S. Gordon and was not entitled to his estate
or any part thereof except as legatee under his 'vill. From
this decree Searles applied to this. Court for an appeal and
supersedeas, which petition was denied.
Prior to the hearings before Commissioner Crawford in
April, 1924, there had been no official statement of any accounts and_no determination of the rights of any party. But
the counsel for American Surety Company had as early as
December, 1918, prepared and placed in the hands of the counsel for the next of kin accounts covering all the transac.tions
of Fuller, .Executor and Trustee, showing the amounts due
by Fuller's Estate to be $56,749.14 (Rec., p. 206). In _the
proceedings on the cross bill of Lyle E. Searles counsel for
the next of kin and residuary distributees of Gordon had
introduced testimony to the effect that Lyle liJ. Searles had
forfeited all rights in and to the estate of his wife Rhea. This
testimony will be hereinafter more fully referred to. Despite
tl1e fact that the Brubaker accounts :filed before the Commissioners showed Rhea Gordon was indebted to the Estate of
George S. Gordon in the sum of $3,779.11, about a year after·
the refusal of the Searles Appeal, there was executed at the
instance of Counsel for the next of kin of George S. Gordon, under date of August 2nd, 1923, a most remarkable paper
known as the "release a;nd assigwment of Lyle [1. F;carles".
By this paper (D. R., p. 7~) thn snitl Searles in his own
right and as Administrator in the Stat~ of l\:fichigan of Rhea
Gordon Searles and W. W. Sydnor, Administrator in ' 7irginia of Rhea Gordon Searles, for a consideration of $2,500.00, remise, release and forever discharge the estate of
Fuller, the E.state of Gordon, the next of kin_ and residuary
distributees of Gordon and the American Surety Company,
their heirs, etc., of and from all claims and demands whatsoever that they, the said Searles in his own right and as
administrator, and the said Sydnor, Administrator, ever had,
now have, or may have against them. _Having thus released
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and discharged all the parties to· these suits from all claims
against them, Searles individually and as administrator and
Sydnor as Administrator grant, .surrender, release and forever quit claim unto the next of kin and residuary distributees
of Gordon all right, title, ·interest and claims in and to the
Estate of Gordon. This release was made subject to the approval of the Court. ·July 31st, 1923', there was entered what
purported to be a consent decree (D. R., p. 75) approving
this release and assignment. This decree in part is as follows:
''It appearing therefrom that Lyle E. Searles for the consideration stated therein has released all claims he has or
might have in the property, both real and personal, involved
in this suit, and that the said- W. W. Sydinor OtS administrator
has also waived a;n;y claim he has, and it further appearing
that it is the desire of all parties interested that the court
should ratify and approve said release and settlement, the
court doth accordingly ratify and approve the same.''
It will be noticed that although this decree was p~esented
and entered as a consent decree, it was neither endorsed nor
consented to by Sydnor, Administrator, nor by the American
Surety Company. It is likewise to be noted that Henry
.Crofut, the father of Rhea, and as such one of her distributees,
probably her sole distributee, was not a party to these proceedings at the time of the entry of this decree.
W. W. Sydnor died on June 12th, 1924, and not until your
petitioner, Collins Denny, Jr., qualified as administrator d.
b. n. of the estate of Rhea Gordon Searles·on April 10th, 1925,
was that estate represented in these proceedings.
April 5th, 1924, John L. Cannon, Executor of Fuller, deposited $40,000.00 to the credit of the Court in these causes
to be applied on the indebtedness to the estate of Fuller to
the estate of Gordon.
(6) Commissioner's report on the tratnsactions of Fuller,
Executor and Trustee.
·

On December 17th, 1924, Commissioner Crawford .filed a
partial report. (Rec., p. 103 et seq.) This report does. not
attempt to state the accounts of Fuller, Executor and Trustee. The Commissioner states that he
"proceeded to consider the questions at issue, and found that
the controverted questions, with reference to the manner in
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which the accounts should be stated, were of such a nature;
that it would be expedient to have these questions settled
before stating the accounts." (D. R., p. 80-81.)
One of the questions was whether the legacies to Mamie S.
Gordon, the mother of Gordon, to Fuller, and to Fuller,.
Trustee for Rhea Gordon, were entitled to interest from
the date the same became payable, or whether they were
entitled to interest only on the liquidated assets in the hands
of the Executor from the date the same became available
for distribution. The Commissioner found that the Gordon
Estate was sufficient to pay all legacies in full (Rec., p. 119),
but he likewise found that the legatees were not entitled to
interest on the full amount of their legacies from the date
the same became payable but were entitled to interest only
on the actual sums liquidated and available for distribution~
(Rec., p. 118-119.)
To this report the Estate of Fuller and the American Surety
Company filed exceptions. Exception 7 ( Rec., p. 132) is as
follows:
~'Because the Commissioner reports that the legacies given
Mamie S. Gordon, C. W. Fuller and Rhea Gordon were not
payable one year after the date of the death of the testator;
and because the Commissioner reports that the legatees were
not entitled to interest_on said legacies from one year after the
date of the death of the testator; and because the Commissioner reports that the said legatees were entitled to intere.gt
only on funds from the date that they were in the hands of
the Executor and available for distribution.''

While the Court was still considering the rna tters raised
by Commissioner Crawford's report of December 17th, 1924,
and the exceptions filed thereto by the various parties, Collins
Denny, Jr., as heretofore stated, qualified as Administrator
of Rhea Gordon Searles,. and on April 15th, 1925 (D. R., p.
87), he and Henry Crofut were admitted as parties to these
proceedings and permitted to file their petition, to which
petition reference wiil hereinafter be made; May 18th, 1925,.
Denny, Administrator, was allowed to file his exceptions (Rec.,
p. 134) to the said Commissioner's report, which were as follows:
''Because the Commissioner reports that the legacy given
Rhea Gordon Searles was not payable at the date of the death
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of the testator; and because the Commissioner reports that
the legacy was not entitled to interest from the date of· the
death of the testator; and because the Commissioner re~
ports that the said legacy was entitled to interest only on
funds from the date they were in the hands of the Executor
. and available for distribution. 1 '
The same day, to-wit, May 18th, 1925, a decree (Rec., · p.
) was entered overruling all the exceptions of the American Surety Company, the Estate of Fuller and Denny, Administrator, to the report of Commissioner Crawford, and
directing the ·Commissioner to complete his final report and
make up and state the accounts according to the principles
stated in said decree. This the Commissioner proceeded to
do and reported his findings December lOth, 1925. (Rec., p.
159 et seq.)
(7) The petitions of Dervny, Administrator, a;n.d Orofut.

As stated above, Denny, Administrator, and Crofut were
allowed to :file their petition April 15th, 1925, in which petition
(D. R., p. 88) they allege that the said Crofut is the father
of Rhea Gordon Searles, that at the time of her death, October
14th, 1918, the said Rhea was domicileq in the State of Pennsylvania and th&t Henry Crofut is her sole distributee. They
f11rther a1le2'e that Gordon stood in. loco parentis to the said
Rhea find that tl1e said Gordon haYing left by his will the
sum of $100,000.00 in trust for her benefit and support and
having- made no other provision for her, she was entitled
to interest on the said sum from the elate of Gordon's death,
and tl1at no monevs c.An properly be paid to the residuary
rli~trihnteeR until the clnims of the estate of R.hea are satisfi·ed. Despite the fact that the rights and liabilities of tlic
narties to thesP. canses had not been determined, and desnite
the fact that the Court had pending before it at that time
fhe nuestion whether or not the leg-acy for the benefit of Rhea
Gordon bore interest from the date the same became nayable,
a decree (Rec., p. 92) was entered Anril 15th. 1925, 'direr-tin~
that $!10.500.00 of the monevs depoRited to the credit of the
Court in these cause~ be ilistributecl to the next of kin and
distributees of George S. Gordon. To the entry of this decreP.
the said Denny, Administrator, objected, and it was ordered
that execution of the decree be suspended nrovicled the said
Denny, Administrator. should file a stipulation that he would
be responsible for ~nd pay into court a sum amounting to
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3% per annum on the amount to be paid out under the decree. The said Denny, Administrator, declining to file such
a stipulation and indicating. his intention to take an appeal
from the said decree, it was ordered that the execution of the
decree be suspended for ninety days provided a suspending
bond was given by the said ·Denny as administrator. · ·
From this decree of April 15th, 1925, the said Denny, Administrator, appealed to this Court and this Court by its decree of March 12th, 1926, in the suit of Denny, Administrator,
etc., against Searles, Administrator, etc., reversed and annulled the said decree of April 15th, 1925.
May 18th, 1925, Denny, Administrator, and Crofut ~led their
amended and. supplemental petition (Rec., p. 137) in which,
after reciting the terms of their original petition, they allege
that the decree of t!uly 31st, 1923, which ratified and approved
the ''release and assignment'' of Lyle E. Searles, hereinbefore
referred to, and which purports to be a decree consented to
by all parties, was not so consented to; that in the litigation
instituted by Lyle E. Searles as to Rhea's legitimacy, counsel
for the next of kin had introduced testimony showing that
Rhea at the time of her death was domiciled in Pennsylvania
and that the said Lyle E. Searles had no interest in her est~_te;
that counsel for the next of kin had known since 1919·-1920
that the Counsel for the American Surety Company had
stated what the Surety Company regarded to be a correct
account by which it appeared that R·hea had been underpaid
in an amount exceeding $40,000.00; that at the time of entering the decree approv~ng the assignment Crofut was not 11
party to these proceedings; that it was the duty of those presenting the decree of July 31st, 1923, to inform the Court of
these facts and that this duty was not fulfilled; that Sydnor,
.Administrator of Rhea, was unaware that any money was
due Rhea's estate and that had he known these facts he would
not have executed the release and assignment.
August 5th, 1925 (Rec., p. 148), the next o.f kin and
residuary distributees of Gordon filed their demurrer and
answer to the original petition, in which they allege that
Rhea at the time of her death was domiciled in the State
of Michigan and pleaded the said release and assignment of
August 2nd, 1923, and decree of July 31st, 1923, as a complete
bar to all the claims of Denny, Administrator, and Crofut.
April 25th, 1926 (Rec., p. 189), the next of kin of Gordon :filed
their amended and supplemental answer and demurrer .in
which they deny that they failed to disclose any material
facts :which it was their duty to disclose and the said release and assignment is again pleaded as a complete bar.
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( 8) The final accounting..

The report of Commissioner Crawford, dated December
lOth, 1925, filed December 28th, 1925 (Rec., p. 159 et se.q),
stated the accounts of the transactions of Fuller, Executor
and Trustee of Gordon, and of Cannon and DeYoung, Administrators, etc., of Gordon. These accounts (Record, p.
172) showed that at the time Cannon qualified as Executor
of his estate, November 26th, 1917, Fuller was indebted to
the Estate of Gordon, including the T;rust Fund, in. the sum
of .$73,730.20; that up to that date Fuller, Executor, had
received in liquidated assets available for payment to himself as Trustee for Rhea Gordon the sum of $83,350.77 (see
Rec., p. 172). They further showed that Fuller had paid
Rhea Gordon the sum of $34,074.35, whereas interest on the
sums which he should have paid himself as Trustee amounted
to $39,695.44, leaving a balance of $5,621.09 due by .Fuller,
Trustee, to Rhea, as of November 26th, 1917 (Rec., p. 163).
The Commissioner further found that October 14th, 1918,
the date of Rhea's death, the Estate· of Fuller 'vas indebted
to her in the sum of $10,345.52, which sum, according to the
former ruling·of the Court, should bear interest at the rate of
6% per annum compounded annually until paid. (Rec., p.
164.)
.
The Commissioner further fo~nd that the total receipts
by Fuller. Executor, were $272,214.22, total expenses and
debts -qaid by Fuller $72,243.27, balance for distribution
$199,970.95; that of this balance Fuller had distributed to the
legatees, including the amount in his hands belonging to the
Rhea Gordon Trust Fund, $194,970.27, leaving in his hands
as Executor at the time of his death a balance of $5,778.08.
The report further shows that after the payment of all expenses there was due by Cannon and De Young, Administrators d. b. n. of Gordon as of April 7th, 1924, the sum of
$50,843.08 (Rec., p. 178-179). The total amount, therefore,
which by the last mentioned date, had been paid in to the
personal representatives of Gordon available for distribution
to those entitled was $245,035.35, which amount exceeds by the
sum of $5,035.35 the amount necessary to· pay in full the
legacies provided for in the will. In addition to these cash
items received there was in the hands of Cannon, Administrator of Gordon, on April 7th, 1924, 188 shares of valuable
stock. (Rec., p. 180.) There can be· no question therefore
that the Estate of Gordon is amply sufficient to pay all claims
against it, whether those claims. be debts or legacies.

Supreme Court of Appeals of Virginia.
As pointed out above, the Commissioner in his first report found, and the Court confirmed him in this finding, that
the legacies provided for in the will of GeorgeS. Gordon did
not bear interest from the date when the same became payable, but did bear interest from the date whell the liquidated
assets available for distribution came into the hands of Gordon's representatives. The result was that in stating the account of Fuller, Executor, with Mamie S. Gordon, a legatee,
it was found that on the legacy of $15,000.00 left to the legatee,
on which during the first fifteen months of Fuller's Administration $10,000.00 had b~en paid, she was as of N ove:mber 26,
1917, indebted to the Gordon Estate in the sum of $893.71..
It thus appears that although the estate of Gordon is solvent,
and the legatee has· been paJd only $10,000~00 on a legacy
of $15,000.00, she finds herself indebted twelve years afterwards to the estate. She whom the testator desired to receive
$15,00(}.00 has now to refund $893.71 of the $10,000.00 paid
her. TRere was a similar hardship in the findings as to the
other legatees, greater as to Rhea Gordon as her legacy was
so much larger.
Numerous exceptions were filed to this report. Those relating to this finding are-first, Exception 5 by the Estate of
Fuller and the American Surety Company. (Rec., p. 185.)
''Because the Commissioner did not credit each legatee
- with the amount of his legacy as of one year after the date
of the qualification of the Executor, and allo'v interest' thereon
from that date, charging against such legacy the amounts paid
to the legatee by the Executor as in the case of debtor and
creditor.''
And Exceptions 1 and 2 by Denny, Admr. (Rec., p. 182),
which are
·
1. "Because the Commissioner did not credit· the income
account of Rhea Gordon Searles with interest on the legacy
made for her benefit from the date of the death of the testator, and did not each year thereafter up until the date of her
death credit the income account of Rhea Gordon Searles with
interest on said legacy and allow interest thereon.''

2. ''Because the Commissioner credited the income account
of Rhea Gordon Searles only· with interest on the share of
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the liquidated assets which 'vere available for distribution to
her Trustee.''
.
In addition to the finding that a legatee is not entitled to
interest on the legacy from the date when in contemplation
of law the same becomes payable, but is entitled to interest
only on his p-ro rata share of the liquidated assets, the Commissioner by the -direction of the Court made another finding
which went far to enrich Gordon's next of kin and residuary
distributees at the expense of his legatees, namely, that if a
legatee had received more than his p-ro rata share of. the
liquidated assets available for distribution, he must be
charged with com.pound i-nterest on such excess. See Excep.tion 6 of the Estate of Fuller and the American Surety Company (Rec., p. 185), wl1ich is as follows:
"Because the Commissioner credited each legatee
only the amount of the liquidated assets each year
charged the legatee compound interest on all amounts
in excess of his pro rata share of the receipts from
liquidated assets."
..

with
and
paid
such

These hvo rulings, i. e., that a legacy bears interest not
from the date it becomes payable, but only on the pro rata
share of the liquidated assets; and that a legatee of a solvent
estate· who is paid more than his pro rata share of the
liquidated assets is to be charged c.ompound interest on such
excess, brought about the remarkable and unheard of result that a legatee who had been paid only two-thirds of her
legacy must twelve years later refund nine per cent of what
she had been paid.
After long and exhaustive arguments on the exceptions,
the Circuit Court of Henrico reversed its former ruling and
:Sustained exceptions 5 and 6 of the estate of Fuller and the
American Surety Company as to the legacies to the mother
and Fuller, but overruled these exceptions so far as they
applied to the $100,000.00 legacy left in trust for Rhea Gordon Searles, and overruled Exceptions 1 and 2 of Collins
Denny, Jr., Administrator (Rec., p. 182).
The various questions raised by this appeal are so dissimilar that to avoid confusion, it has been thought proper
to follow the foregoing statement of facts with the discussion of the law: applicable to the matter of interest on the
trust fund for Rhea Gordon; then to proceed to a statement
of the facts particularly applicable to the matters raised by
the petitions of Denny, Administrator, and Crofut.
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B.
FIRST ASSIGNMENT OF ERROR.
:Your petitioners contend that the lower Court erred- in
overruling their first and second exception~ to the report of
Commissioner Crawford, dated December 28, 1925, which ex·
ceptions are as follows:
Because the Commissioner did not credit the income account of Rhea Gordon Searles with interest on the legacy
for her benefit from the date of the death of the testator,
and did not each year thereafter up to the time of her death
credit the income account of Rhea Gordon Searles with interest on said legacy and allow interest thereon.
Because the Commissioner credited the income account of
Rhea Gordon Searles only with interest on the share of the
liquidated assets which were available for distribution to
her trustee.

. c.
ARGUMENT ON FIRST ASSIGNMENT OF ERROR.
Gordon left three legacies : $5,000.00 to C. W. Fuller,
$10,000.00 to his mother, J\1amie S. Gordon, and $100,000.00
in trust for Rhea Gordon. At the time these legacies became
payable, the. executor paid certain ~mounts. The question
arises-To what are these legatees entitled and how shall
the legatees' accounts be set up Y
1. General rule of interest on, legacies ...

The settled principle in Virginia and elsewhere is as follows: A pecwniary legacy becomes payable one year after
the date of the q~~,alificatio'J~ of the personal represootative
an.d if 1wt then paid begins .·to bear interest.

Shobe v. Carr, 3 Minn. 10. ·
Burwell v. Anders01~, 3 Leigh 348.
.
Ande'rson, Ad1nr., v. Burwell's Exors., 6 Gratt. 405 ..
Moorman v. Crockett, 90 Va. 185.
Armentrout v. Armentrout, 112 Va.- 660.
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Indeed in Virginia this principle was held in· the case· of
M oormm~ v. Crocket 7 supra, to be settled by Sec. 5437 of the
1919 Code wherein it is provided that:
''A personal representative shall not be co.mpelled to pay
any legacy given by the will, or make distribution of the estate
of his decedent, until after a year from the date of the order
conferring authority on the executor or administrator of such
decedent."
To this principle there is a corollary, namely: the time
·when ·a legacy become$ payable and interest begins to run
thereon is not chamged by reason of the fact that at that time
it was impossible to. pay the legacy, if subsequently there are
assets sufficient to pOAJ it.
The reason on which this principle and its corollary is
based is clear. The legatee has a claim against the estate
which becomes due at a certain time ; if this claim is not then
satisfied it bears interest, for otherwise there could be no full
satisfaction.
The general rule is thus stated in 40 Cyc. 2103:
''The right to interest on a legacy from the time it is payable is not affected by the fact that because of the condition
of the estate at such time payment of the legacy is impracticable or impossible, as, for instance, where fwnds for the
payment of the legacy are not available at the time when payment thereof is due, or where the will has not been probated,
· In legal contemplation right to payment exists and carries
with it the right to interest until actual payment.'' (Italics
supplied.)
The auhorities on this subject are legion, and the principle
has been applied to almost every imaginable state of facts
which might delay payment of a legacy. The following citations show the broad application of the rule and its corollary.
First, there is a line of cases which hold that delay in admitnistration does no£ deprive a legatee of his right to interest on his legacy from the date the legacy should have been
paid. In the following cases, delay was caused by some other
fact than insufficiency of assets.
Lyon's .A.dmr. v. Magagnos' Admr., 7 Gratt. 377:
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A testatrix directed that a legacy should be paid within
one year; before the expiration of the year, the legatee died
and there was no qualification on the legatee's estate until
thirteen years afterwards, when the legatee's administrator
qualified and brought suit for the l~gacy and interest thereon. The lower Court allowed interest only from the date of
the qualification of the legatee's administrator. On appeal,
this Court reversed the ruling of the· lower Court and held
that the legatee's administrator was entitled to the legacy
with interest thereon from the time when it became payable,
i. e., one year after the testator's death.
Slo~(JA1,'s

Appeal, 168 Pa. St. 422, 47 .Am. St. Rep. 889:

The testator made certain devises of realty, bequests and
a provision for the residuum. The estate was involved in
litigation by one who claimed to be the widow. This claim
was later settled. In the meanwhile, only four per cent had
been realized on the estate. Against the contention of the
residuary legatee, it was decided that the primary legatees
were entitled to six per cent on their legacies.
''And after the legacies became due and payable they were
actual obligations against the estate, and bore interest, as any
other legitimate demand would do at the rate of interest
allowed by law. The estate might have consisted of w~in~
proved city property prod(ucing no income whatever. In that
event if the contention of the appellant is sound, the legacies
would have borne no interest no matter how long they were
withheld. It was doubtless to the advantage of the legatees
that the claim of the alleged widow should be adjusted, and
they might have acquiesced in ·what seemed a necessary delay in settlement' of the estate, but unless they agree to forego
interest, or to accept a less rate than that fixed by law, they
were entitled to demand the payment of princip.al and interest
as soon as it was practicable for the executors to make it.
The resii/!u.ary legatees are in no position to co1npl01in, for
the estate is char.rJed with the paynzent of the debts and the
pecuniary legacies first, and not wntil this is done is the
residue ascertained or the extent of their interest in the estate
detern~inable. '' (Italics supplied.)
To the same effect see :
•

Davison. v. Rake, 45 N. J. Eq. 767, 18 Atl. 752.

I
_.J
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In re Williams, 112 Cal. 521, 44 Pac. 808, 53 Am. St. Rep.
224.
· Vermont, etc., v. Ladd, 58 Vt. 95, 4 Atl. 634.
Second, and directly applicable to the interest case, is that
large class of cases which hold that inability to pay a legacy
at the time it becomes payable because of atn insufficiency of
assets at that time does not deprive a legatee of l1is right
to interest on his legacy; if in the future assets become available. In some cases assets have been rendered available after
a testator's death by reason of the cessation of charges existing thereon at the time of his death; in other cases assets
have become available by reason of the fact that a purchaser
of unmarketable property 11as been found; and in still other
cases, as in the instant case, assets have become available
by reason of an increase in the value of the estate .
.Kenyon v. Walford,. 81 L. J. Ch. 128 (see note on this case
18 Va. Law. Reg. 388) :

The testator who died in 1903 bequeathed to his sister
''the sum of ten thousand pounds as her sole and absolute
·property to be paid out of the estate and effects inherited
by me from my mother, in the terms of her last will". The
estate out of which the legacy was payable was subject to a
life interest of one who died in 1910. It was therefore impossible to pay the legacy until 1910. Upon the question
whether this legacy bore interest from one year after the
death of the testator, or only from the time it was impossible
to pay it, it was held that interest began to Tun from one year
after the death of the testator, i. e., 1904.
"A legacy payable at a future date carries interest only
from the time fixed for its payment; on the other hand where
no time of payment is fixed the legacy is payable at, and
therefore begins to bear interest from, the end of a year after
the testator's death, even though it be expressly made payable out of a particular fund, which is not got in until after a
longer interval.''
Gray et als. v. Case School, 62 Ohio St. 1, 56 N. E. 484:

''If the general rule, which has been stated above, still prevails (namely, where no time of payment of a legacy is specified payment is due one year after letters are granted), and
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there were assets sufficient for the payment of the legacy and
applicable thereto, although not collected, it avails nothing
to say that the condition of the estate was such that payment of the legacy at that time was impracticable or that
the assets were not then convertible, for that would be equal
to saying that a man should not pay interest on his debt, be~
cause he could not pay the principal when it became due.
The whole theory of the rule which 've have under discussion
is that interest -should be allowed from the time when the
legacy ought to be paid to the time when it is paid, as compensation for the delay of payment.'' (Italics supplied.)

Ingraham v. Postell, 1 McCord Ch. (S. C.) 94:
''It seems to be settled as a general rule that a legacy
shall carry interest after a year from the death of the testator, even though it appears that it could not by any diligence
be collected within that time, because in contemplation of law
it might have been done.''

Ma.rtin v. Martin, 6 Watts (Pa.) 67:
The testator left a legacy of $800.00 to his wife to be paid
out of his real estate. Prior to his death. in 1825 he sold the
real estate. The purchase money was not recovered until
1836, before which time the assets were not sufficient to pay
the legacy. It was held that the wife was entitled to interest
on the legacy from one year after the date of the death of
the testator until paid.
·
''The rule that general legacies bear interest from the
time when they are payable, may be relaxed in favor of, but
not against a legatee.''

J(ent v. Dunham, 106 Mass. 586:
The estate involved in this suit was in such condition that
after a period of six years the debts had not been paid for
the personalty was insufficient, and the executors, who were
p:iven the power to sell the realty, had been unable to do so.
Subsequently a market was found for the assets of the estate
and the question arose whether the legacies bore interest from
the time when in legal contemplation they should have been
paid. It was held that the legacies did so bear interest.
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"Interest is payable upon the pecuniary legacies from the
time when in legal contemplation they become due and ought
to be paid. It is incident to the principal demand, and not
imposed upon the executor for his neglect.
''Evidence offered to justify or excuse the executors in not
paying legacies at an earlier date was properly rejected as
immaterial. ' '

Bradford v. McCmviky, 15 W. Va. 732:
This case contains one of the clearest and most able expositions of the point under discussion that counsel has seen, and
to it the especial attention of the Court is invited. The testator's will.. read as follows :
''I give and bequeath to my friend, Rev. John G. Bruce,
and to his heirs forever $3,000.00 to be paid out of the fund
arising from the sale of the real estate hereinabove directed
to be sold.''
And in directing the sale of this land, the testa tor provided:
"It is my will and desire that my executors shall act as
they deem most of advantage and interest of those concerned
as to proper time when said property shall be sold.''
After the lapse of eleven years the land was sold, and it
was held that the legacy to Bruce bore interest from one year
after testator's death.
The discussion of this question found on pages 764 to 771
fully sustain·s the position taken by your petitioners and
traces the history of the doctrine for 'vhich they contend.
The following excerpt is perhaps the most pertinent:
''If a testator simply bequeaths a legacy to be paid to a
legatee, and is silent as to when it is to be paid, all the authorities agree that such a legacy will bear interest from a
year after testator's death; for it is not made payable at a
future time. Such a legacy is made payable out. of the personal estate generally, after the debts have been paid, and
though it may take years to settle up the estate, dispose of
the personal property, ascertain and pay the debts, and
though the legatee may thus have no right to demand his
legacy for years, yet when it is paid, it must be paid with in-
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terest from one year after the testatorts death, unless by
the will it is made payable at a future time. See Sitwell v.
Be1·nard, 6 Vas. 5·20; Entwistle v. Markland, note to 6 Ves.
528; Pearson v. Pearson,, 1 Sch. and Lef., wherein is cited the
case of Greening v. Parker, where interest 'vas allowed on the
legacy from one year from the testator's death, though the
fund did not come to be disposable for nearly 40 years after
testator's death, and the legacy could_ not till then be paid."
In disposing of the cases cited to support the contention
that interest did not begin to run until the fund out of which
the legacy was payable was realized, the learned Judge says
that most of these cases "were decided on the ground that
from the wording of the will the legacies themselves were not
payable till that time."
The lower Court first ruled that none of the legacies provided for in the Gordon will bore interest, but that interest
in favor of each legatee ran only on the proportionate share
of the liquidated assets 'vhich could be paid to the lega tees
at the end of each year. The error and injustice of this
ruling became apparent when the accounts were stated and it
was found, to take an example already cited, that the mother
of the testator who had been paid only $10,000.00 on her $15,000.00 legacy had, under this ruling, to refund $893.00 of that
which had been paid her, which $893.00 and in addition thereto
the unpaid balance of $5,000.00, went to enrich the residuary
distributees, who became entitled, not by the will, but by the
accident of the renunciation of the 'vidow. Whereupon t11e
Court reversed its ruling as to the legacies to Mamie S. Gordon and C. W. Fuller, allowing interest thereon from the date
these legacies should have been paid, but the Court refused
to reverse itself as to the legacy to C. W. Fuller, Trustee for
Rhea Gordon, as to which legacy it adhered to a ruling which
it had just decided was erroneous.
The clause providing for the legacy to C. W. Fuller, Trustee
for :a,hea Gordon, reads as follo,vs:

"I give and bequeath to my executor, the sum of $100,000.00
to be held by him as trustee for the benefit of my adopted
daughter, Rhea G. Gordon, until she shall arrive at the age
of 25 years ; the income from said sum of money to be paid
to my said daughter for her support and maintenance in
·quarterly installments at least or oftener if in the discretion
of my said trustee it seems to be desirable and I give unto my
said trustee full power and authority to invest and re-invest
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s·aid sum of money during the continuance of this trust. When
my said daughter shall have arrived at the age of 25 years,
I direct that the said sum be paid over to her for her own
use and control. If, however, my said daughter should die '
before arriving at the age of 25 years, without issue, said
sum of $100,000.0 shall fall into the residue of my estate and
be disposed of as said residue is disposed of according to the
terms of this will.',.
It was argued by attorneys for the residuary distributees ·
and next of kin that the rule as to the payment of interest
should not be applied to this legacy for two reasons, namely :
First, the rule does not apply to a legacy left in trust; second,
the will itself provided that "income" shall be paid, and
"income" in this case does not mean "interest". We shall
treat of these separately.
·
2. Does the 'rule as to the time a le.r;acy bec01nes pawablel
and interest begins to rwn the·r-eon apply to a legacy left i-n
trust?
·
··
So far as the Gordon estate is concerned there are to be
met the claims of three legatees. If it were neces.sary to abate
these legacies, they would have to be abated proportionately.
Each legacy is a ~laim of equal importance. The only difference between the legacies is that in the case of those to
Mamie S. Gordon and C. W. Fuller, the whole enjoyn1ent or
the legacy is vested in one perso~, whereas in that to C. W.
Full~r, Trustee for Rhea Gordon, the principal is vested in
one and the income in another. So far as the Gordon Estate
is concerned, the pecuniary legacy to Fuller, Trustee, is payable at a certain time; it was not paid at that time; conse7
quently, as in the case of any other claim, it bears interest.
What is this "interest" other than "income" earned bv the
principal sum of money? Rhea Gordon as the person entitled
to income is the person entitled to this interest.
The Courts of this Country observing that all pecuniary
legaci~s 'vhether left in trust or outright, are equally claims
against the estate have rightfully made no distinction between them, and ha,re uniformly allowed interest on the
legacies left in trust from the time when the same· became
payable.
· ·
- '
,.,'jii' ..

_Koon's _Appeal, 113 )?a.
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In 1853 the testator transferred stock the par value of
which was $10,000.00 to trustees to pay the income to him
during his life, and at his death, after paying certain charges,
to pay four annuities, the accruing income to be invested
as the annuities should cease, and at the death of the last.
annuitant the stock and all securities, etc., to be paid to his
executors to be by them applied to the purposes expressed
in his will. The testator died in 1858 leaving a will which
provided for an annuity to his wife, a pecuniary legacy, and
$10.000.00 to a charitable institution, the principal to be invested and income to be applied to the upkeep of. the property. In 1870 the executors were able to make a small payment on the $10,000.00 trust, but not until 1884 when the
last annuitant under the trust deed of 1853 died did sufficient
money come to tbe executors to nay this trust. It was contended by the residuary legatee that, since the testator knew
this lep:acy could not be paid until the funds in the hands
of the trustee had come into the estate, in.terest should run
onlv from the time when the funds became available for
distribution. But it was held that this le-gacy became payable after one year and bore interest from that date.
Hoagland v. Schenck, 16 N.J. L. 370:

Testator directed that a trust fund of $1,000.00 be set
up and that interest thereon be paid his son in the event of a
certain contingency, and if the contingency failed, the fund
'vas to be divided among his children, and the proportionate
share of principal was to be paid to each on reaching a certa i.n
ag-e. The estate was unable to set up the trust fund until
eight years later, at which time, the contingency havin~ failed
one of the children, who l1ad reached the required age, brought
suit for his proportionate share of the principal with interest
from one year. His claim was sustained.
''We are seeking after the intent of the testator where he
has g-iven a legacy from the net proceeds of his real and -personal estate, and directed the former to be sold as soon as
convenient after his decease; and the .question is, whether
we are to suppose that the testator must have intended one
year as a convenient time. Where nothing is said as to the
time of payment, the law implies that the testator intended
first to allow the executors a convenient time to sell and settle
the estate and then make the legacy become due, and it considers one year from death a convenient time.''
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In re Travis' Estate, 85 Hun.. ·420; 32 N. ·y. Sup. 887:
The will reads as follows:
"I do hereby give and bequeath the said sum ($3,000.00)
to them (executors and trustees), to have and to hold the
same in trust, and the interest and income arising therefrom
to be paid to and equally divided between my three grandchildren ~ "* * and upon their respectively attaining the
age of 21 years I do give and bequeath to each of them the sum:
of $1,000.00 to be paid from the aforesaid sum.''
At the time this legacy should have been p~id, liquidated
assets were not available, yet it was held that the beneficiaries
were entitled to interest from· that time (in this case from
the testator's death).

Fuller v. Gale (N. H.), 103 A.

~08.

The testator provi~ed that for each grandchild there should
be paid to a trustee the sum of $100,000.00 ''to be by him invested and held in trust to pay_ the income, quarterly or
oftener to such grandchild''. It was held that these legacies
bore interest aft~r the expiration of one year.

Smith v. Fidelity Trust Co., 87 N. J. Eq. 247.
In this case, decided in 1917, distribution was held up for
almost three years by reason of contest over the will. The
estate had earned some money but not six per cent. The question was whether the following legacy should bear six per cent
interest from the date the legacy became payable, i. e., after
the expiration of one year:
"I give and bequeath to the Fidelity Trust Company • *- •
its successors and assigns, the sum of $30,000.00 in trust,
nevertheless, and for the following uses and purposes, to-wit,
that if shall invest the said sum and keep the sum safely in. vested and pay the income, thence arising to Elizabeth Haines,
during the ·term of her natural life, and upon her death I
direct that the principal, etc.''
It was held that interest should be paid from one year.
Particular attention is invited to the following language of the
Court:

- · - ....

--~--------~

~
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''The executors contend that no interest whatever is pay-able, under the general rule, on a trust fund· set aside under·
the terms of the will, as a trust fund is not a general legacy
which carries interest from one year after testator's death,
and that if interest were paid on these funds it would tend
to increase the corpus· of the trust fund to the detriment of
those interested in the residuary estate, citing the case of
Matter of StOJnfield, 135 N. Y. 292, 294.
''The contention of the executors appears to· be without
foundation in authority and· requires no discussion in vie'v
of the decisions in the cases of Davism~ v. Rake, 44 N. J. Eq.
.506, and Welsh v. Brown., 43 N. J. L. 37. The interest on the
fund will be paid by the legatees as trustee to the life beneficiary. Her income should not be destroyed for the benefit'
of the 1·esiduwru legatees." (Italics supplied.)
The decision then quotes at length from Davison. v. Rake,
a case which ''involves the trust fund and is direct authority
on the issue in the case at bar". This lengthy quotation voices
the identical principle contended for ~y your petitioners.
In re Pearson's Estate, 251 p·a. 612, 97 Atl. 71:

Testator bequeathed $5,000.00 to trustees to be held in
trust for his niece, said sum to be paid her at tl1e discretion
of the trustees, ''and as they may determine to be for her
advantage, for her education and maintenance, or to start her
in business". Seven years later, the e'state having been productive, as was the Gordon Estate, funds became sufficient to
meet the claim. Interest was consequently aUowed.
"It is not tenable to argue that interest is not payable
because the estate did not have sufficient funds to pay the same
until a long time after the death of the testator."
·~. Are t!te words "incom.e" OJJtd "interest" synony1nous
when applied to a sum of rnoneyf
.

_ The s~cond reason on which the next of kin place reliance ·
in contending that interest should not n.1n on the legacy to
Fuller, Trustee for Rhea Gordon, is that the will does not
provide that interest on the sum of money shall be paid Rhea,
but it provides that "income from said sum of money" shall
be paid to Rhea, and the trust fund never having been set
up no income ever came into existence.

Denny, Jr., Admr., etc., v. Searles, Admr., etc.

25

If this argument be correct and if Rhea be entitled only
to income earned by a. set up trust fund, she should not be
entitled even to the interest on the proportionate liquidated
assets available for distribution at the end of each year, for
interest on these assets would be ''interest'' and not ''income"; yet the next of kin have based their whole case on
the theory that she is entitled to this "interest", but only to
this "interest".
There are three satisfactory answers to this point.
First: the wording of the will itself.

The 'vill reads "income from said sum of money,', and not
"income from said trust fund"-. The sum of money is specified; nothing is said as to the income from so much of the
sum of money as can be set aside. If Rhea be entitled to income from $100,000.00 and the $100,000.00 is not invested for
her, is she to be the loser and people who are residuary distributees the gainer~ Where money is due, interest is given,
not as a penalty but as a compensation for loss the creditor
has suffered in not having the money to which he was entitled. This interest which is allowed by law is nothing more
than the income earned by the money which should have been
paid.
Secottd, the correct 1nethod of stating accounts.

In the great case of B'ltrwell v. Anderson, 3 Leigh 348, this
Court laid down the principles on which the account between
the decedent's estate and the executor should be stated. At
the end of each year a balance is to be struck. If this balance
be in favor of the representative, said balance is to be carried
into the principal column of the next year, so that the executor
may have the benefit of compound interest on all balance in
his favor; but where the balance is against the representative
and in favor of the estate, interest and principal are to be
kept separate, so as to prevent the compounding of interest,
·and all payments made by the executor are applied to principal to cut down the interest bearing fund.
But the above applies only to the account between the executor and the estate; so far as the account between the executor and legatee is concerned, it is to be stated on the principle
of "debtor and creditor, charging interest on the balance due,
and applying payment to the liquidation of the interest':first
* * * and then of the principal". 4 Min. Ins. 1239; Garrett
v. Carr, 3 Leigh 407.
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The account of the legacy to Fuller, Trustee, must be stated
on legal principles. At the time this legacy should have·been
paid, the account is to be credited with the amount due as
of the date it became due. This amount draws interest until
paid. These principles are settled. In the case of an ordinary pecuniary, legacy the same person is entitled to principal and interest but in the case of the legacy to Fuller,
Trustee, these claims are separate. The will does not provide that the sum of $100,000.00 is to be used as the foundation for the accumulation of a larger sum. If this interest on
the principal sum go with the principal, the trustee finds the
principal sum to be much larger than that provided for by
the will. · What then is to become of the interest thereon Y The
trustee cannot hold it and it. can only be treated as income
earned by the sum of. money left in trust.
It will be noted that payments on a legatee's account go
first to satisfy interest and then satisfy principal. There is
still a very large amount of interest due on the legacy to
Fuller, Trustee. This interest, which_·is nothing more than
income, is to be paid to Rhea and must all be paid, or provision for payment made, before any sum can be applied to
the principal of the trust fund which has, by reason of Rhea's
death, fallen into the residuum.· ·

I

\

,I
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Third, when applied to a s1tm of 'money, the words "income'' and ''interest'' are S'Y'Iwnymous.
Had Gordon's will read·" interest on said sum of money",
there could be no doubt that Rhea would be entitled to the
benefit of the rules of law outlined above_
When your petitioners appeared before this Court in March,
1926, in the argument on this matter they were asked by one
of the Judges of this Court whether there was any authoricy
for the contention which they were mak~ng, namely: that
when applied to a sum of money, the words "income" and
''interest'' 'vere synonymous, or whether they were making
their argument purely on the basis of reason. The reply was
made that in a number of cases concerning wills which had
provided for the payment of income, interest had been allowed. Since that time, your petitioners have had their attention directed to hvo cases which specifically treat of the
meaning of the word ''Income'·' and of the word ''interest''.
Him's Appeal, 44 Pa. St. 345.·
The will read in part as

fo~Iows:

"I give and bequeath

(

i
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. -. • • the income of $5,000.00 to my cousin\,
.. • • out of an adequate fund to be retained\
legatee claimed a fixed income of $5,000.00;
tended that the legatee was entitled to an ann
$300.00, or six per cent interest on $5,000.00.
enti.tled to $300.00 per annum.
''What mean the words income of $5,000.00? Their natural
import would be that which may be received from that sum.
The word 'income' means 'the gain 'vhich proceeds from property; labor or business'. Bouvier's Law Die. When applied
to a sum of money, or money in public debt, it is equivalent
to 'interest'. Ogilvies' Imp. Die. verb 'income'."
"We are very clearly of the opinion that the annual in:come 'of' or from a fund representing $5,000.00 was what
was intended by the testatrix, and is all that the appellant is
entitled to under the will, and that the auditor was entirely
right in measuring the product of that to be equal to the established rate ·of interest on the sum of $5,000.00, viz., $300.00
per annum.''
The case just cited covers the wording used in Gordon's
will, and incidentally has been followed in Virginia.

Dulaney's Aibmr. v. Dulaney, 105 Va. 429.
A pre-marital contract provided that in lieu of dower, the
wife should receive every year she survived the husband,
"the interest on the sum of $3,500.00, part of his estate, to be
paid to her annually". Upon the question whether this was
''an annuity for her life of the interest on $3,500.00 or an
income of the annual interest on that sum", it was held that
it was an income of the annual interest on that sum, and
annual taxes oug~t to be paid by the legatee.
''The word income means the gain which proceeds from
property, labor or business; when applied to a sum of money
or money in public debt;it is equivalent to 'interest'. Sim's
Appeal, 44 Pa. St. 345 • • • The citation of the case is merely
to show that the Court considered that the words "income''
and "interest" are the equivalent of each other, and as ordinarily used mean one and the same thing. See also 16 Am.
and Eng. Enc. L. 147, and note 149."
''In Pearson. v. Chace, 10 R. I. 455, the testator bequeathed

j
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to his wife, during her natural life or wido,vhood, and ih
lieu of a dower, the dividend and income of certain shares of
bank stock, the reversionary right being in his three daughters, who were also made the residuary legatees, etc., held:
that the gift was one of income and not an annuity and that
C. (the widow) was, therefore, liable to pay the taxes upon
the stock as long as she received the income from it. It is true
the will in that case used the word 'income', but a gift of an
annuity for life, and a gift of the income of certain property
for life are defined and distinguished. The opinion plainly
treating the terms 'income' and 'interest' as synonymous.''
In addition to the hvo cases above cited, in which the specific
point is discussed, there are a number of cases in which in~
terest on a trust fund is allowed, although the will provided
that the beneficiary of the trust should receive the inco1ne
arising therefrom.
For instance in 81nith v. Fidelity Trust Co., 87 N. J. Eq. 247,
cited above, the will provided that $30,000.00 should be invested and that the i'YfCO'Jne therefrom should be paid to the
beneficiary.. Although the income actually earned w·as much
less than six per cent, the Court allowed interest at six per
cent on the sum of $30,000.00.
Perhaps the case of In re Condon's Estate (Kan.), 185
Pac. 1048, cited above, is of all cases the most similar to the
instant case. This case was decided in 1919 and involved a
will which read in part as follows:
·
''I give and bequeath to my grandson, Chas. ~L Condon,
the sum of $25,000.00 to be held by a trustee and paid him
when he attains the age of 25 years; but said Chas. M. Condon shall receive the income of said $25,000.00 semi-annually
or at shorter intervals, as may be deemed best, for the purpose of providing for his maintenance, education or assisting
him in business.''
When this 'vill was probated, the estate was found insufficient to P.ay the debts and legacy. Three years later, the
estate having been very productive, as 'vas the Geo. S. Gordon
estate, it became apparent that the legacy could be paid. The
lower Court held that the relation in loco parentis existed
between the testator and his grandson and that although no
income had been earned the legacy bore interest from the testator's death, which interest was to be paid the grandson.

)
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''The gift is not merely of income. If it were, the legatee
would be entitled to income from the date of the testator's
death. This would be true, although the fund were not
actually invested until more than a year after testator's death,
and in lieu of specific income, interest equitably representing
what should have been received would be allowed. Reid v.
Dodge, .44 App. D. C. 558, and authorit~ reviewed in opinion.
The gift is of a stated portion of the testator's estate, with
restrictions on use and enjoyment. It is, however, expressly
declared to be for maintenance and· education; therefore it
bears interest from the date of the testator's death, the inference from the declaration being that the testator intended
the benefit should not be postponed.''
See also Fullet· v. Gale (.N. H.), 103 A. 300(
4. Interest on legacy to Rhea Gordon begins to r·un from
the date of George S. -Gordon's death.

To the general rule that a pecuniary legacy is payable one
year after the qualification of the personal representative
and that interest thereon begins to run from that time, there
is one universally recognized exception, namely: when a testator stands in loco pare·ntis as to a legatee, and when he bequeaths to that legatee a legacy for his support and maintenance, that legacy becomes payable at the date of the testator's death and begins to bear interest from that date, provided the testator did not otherwise provide for the legatee.
It has been said in the, case of In re Pearson's Estate, 251
Pa. 612, 97 Atl. 71, cited above, that
''A person in loco parentis to a child is a. person ·who means
to put himself ·in the situation of a legal father of the child
with reference to a father's office and duty of making provision for the child.''
That George S. Gordon stood in. loco parentis to Rhea Gordon is certain. She was, to use his own expression, ''his
adopted daughter"; the provision made for her benefit is
expressly ''for her support and maintenance''. He makes
no other provision for her.
Hite's Exec. v. !lite's Legatees, 2 Rand. 409:

The following head note ably sums up the decision:

I
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''Testator gave one thousand dollars to each of thirteen
children; directed his executors to sell his whole estate when
they should think most expedient ; and, out of the proceeds,
to pay, first his debts, and then these legacies, agreeably to
·seniority; and gave the whole surplus to the same thirteen
legatees. There being no other provision for these children,
interest shall be allowed on these legacies from the testator's
death.''

Moorman v. ·crockett-, 95 Va. 185:
The testator left to his granddaughter the house in which
he lived, two lots connected therewith, an acreage, and a trust
fund of $10,000.00; also numerous personal effects. The·
granddaughter lived with her parents. It was held that the
granddaughter was entitled to interest on the $10,000.00 trust
fund only from one year after qualification of the personal
representative. Special notice, however, is called to the
reasons why interest from death is not allowed_:
''The third assignment of error is that the legacy left to
Mrs. 1\tioorman was not held to carry interest from the date
of the testator's death.
''It is the rule in this State that a legacy bears interest .
at the end of the year. It is not payable sooner under our
_law. Sec. 2706 (now Section 5437) of the Code of Virginia.
The general rule is varied, if there be a future date named
for the payment of the legacy or some other period be fixed
by the will when the interest is to begin. In this case, there
is nothing to take this leg·acy out of the general rule and place
it under any exception.
''The will is silent as to these questions. It is a general
lega-cy payable in no special manner. And there is nothing
in the relation of the- parties to change it. The legatee,
an infant, lived in the home of her parents, and was amply
provided for in other respects, and the testator did not stand
itn loco parentis as to her.'' (Italics supplied.)
We have, heretofore, cited the cases of In re Condon's
Estate, and In re Pearson's Esta.te. In each of these cases,
the testator stood in loco parentis as to the person for whose
benefit he provided a trust fund. In the former case, the beneficiary was a niece of the testator, and in the latter case
the beneficiary was a grandson of the testator. In each of
these cases sufficient fund~ to pay the trust fund were not got
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in until a long time ·after the death of the testator, and then
only by reason of a marked increase in the testator's estate.
·yet, in each of these cases, the beneficiary was allowed interest from the date of the death of the testator.
This same p:rinciple has been given effect universally. See
Reid v. Dodge, 44 App. D·. C. 558; 40 Cyc. 2095, 2096; 28 R. C.
L. 354; Schouler on Wills, Executors and Administrators (5th
Ed.), Sec. 1482, and the note to be found in Ann. Cas. 1912
B 245.
5. Conclusion.

We believe the foregoing fully establishes our contention
that Rhea is entitled to interest on $100,000.00 from the date of
Gordon's death. The people who here contend against the
allowance of our claim are residuary distributees and next
of kin for whom the testator saw fit to make no provision.
Rhea claims as a legatee, the next of kin claim through the
accident of birth. To deprive Rhea of that 'vhich the testator desired should be given to his "daughter", and thus to
increase the residuum, is to take f~om the legatee that which
is given to her by the will and bestow it upon those for whom
·the testator desired to make no provision. It is to remake
the will, and deprive an infant of the provision made for her
''support and maintenance''.

D.
FACTS CONCERNING THE ''RELEASE AND ASSIGNMENT" OF LYLE E. SEARLES AND W. W. SYDNOR, ADMR. OF RHEA.
It has been already stated that Lyle E. Searles as Administrator in ~iichigan of the Estate of Rhea and Lyle E. Searles
individually and W. W. Sydnor, Administrator in Virginia of
Rhea, by writing dated August 2nd, 1923 (D. R., p. 72), "remised, released and forever discharged'' all the parties to
these proceedings, including the Estate of Fuller and the
American Surety Company ''of and from all'' claims which
either Searles individually or as administrator of Svdnor, administrator, had against them. They then proceed to gr-ant
unto the next of kin what they have just released, namely,
''all their right, title, interest and claims" in and to the
estate of which Gordon died seized and possessed. The consideration for this most remarkable action on the part of
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Searles and Sydnor was $2,500.00, all of which was paid to
Searles as is shown both by the evidence and by the- decree
of July 31st, 1923. (D. R., p. 75; Ree., p. 245.)
This decree (D. R., p. 75), which purports to be a consent decree, was never consented to by Sydnor or by the
American Surety Company. And Crofut not being a party
to either suit could not have consented, had he known of the
assignment or decree, which he did not.
Your petitioners believe and contend that the Estate of
R.hea is not bound by this release and assignment and decree
approving the same, for the following reasons:
First. The consent of Sydnor to the entry of the decree was
never obtained;
·
Second. The facts preceding the obtaining of this release
and assignment and the entry of this decree are such that
·the release and assignment and decree approving the same
should be set aside.
Fortunately there is little conflict of testimony so far as
the facts leading up to the procurement of the release and
assignment of August 2nd, 1923, ~re concerned. The witnesses were thoroughly familiar with the case. On behalf
of Denny, Administrator, and Crofut the 'vitnesses 'vere B.
Rand. Wellford, Esq., counsel in these proceedings for American Surety Company, Fuller's Estate and Henry Crofut; S.
S. P. Patteson, Esq., .of Richmond, and William J. Shaw, Esq.,
of Detroit, Michigan, counsel for Lyle E. Searles; and W. W.
Beverley, Esq., of Richmond, Virginia, counsel for W. vV.
Sydnor. .For the next of kin and residuary distributees of
· George S. Gordon the witnesses were Robert E. Scott, Esq.,
of Richmond, Virginia, one of their counsel, and H. S. Lloyd,
of Richmond, Virginia, a gentleman who for some years has
·been associated with Mr. Scott.
It appears from ti1e testimony of Mr. Wellford that in the
Fall of 1919 he _received copies of the accounts of Fuller's
transactions prepared by the firm of N au, Rusk & Swearingen
known in these proceedings as the Brubaker accounts. (Rec.,
p. 194.) As has been pointed out, these accounts w·ere stat8d
on· the theory that a legatee was entitled to interest not on
the amount of tlie legacy from one year from the qualification
of the personal representative, but only on l1is pro rata share
of the liquidated assets available for distribution, and showed
that Fuller had overpaid Rhea about $3,700.00 {D. R., pp.
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76, 77; Rec., p. 194), for which the estate of Rhea was indebted to the estate of Gordon. Shortly after the receipt
by Mr. Wellford of these accounts, namely, in October, 1919,
there was a meeting of counsel in Richmond, which was attended by all counsel then interested in the case, including
Carpenter, Dudley and DeVaney, representing the next of kin,
(Rec., p. 194). The Brubaker accounts having been stated on
principles contrary to the principles laid do·wn by the Virginia courts, ~Ir. Wellford had prepared before this meeting
a statement of the account of Fuller Executor on the basis
of a 5% commission and also a statement of the account of
Fuller as Trustee for Rhea. In the discussion of the accounts
l1e insisted at this meeting ''that instead of Rhea Gordon
being indebted to the estate of Fuller in a sum in excess of
$3,000.00, the Estate of Fuller was largely indebted to Rhe~
Gordon on account of interest on her legacy. (Rec., pp. 194,
195.)
I-Iis testimony further is (Rec., p. 195):
"I said then that under no circumstances would the American Surety Company consent to pay the overpayment alleged
to be due by Rhea Gordon, and that the Surety Company
would contend that there was a liability of the estate to Rhea
Gordon for a large amount. instead of an indebtedness of
Rhea Gordon for which the Executor and his surety were responsible on his official bond.''
~Just here it should be noted that the account filed by Commissioner Crawford December 28th, 1925, under the instructions from the Court to allow Rhea interest only on her pro
'iata share of the liquidated assets available for distribution
showed her estate to be entitled to a sum exceeding $16,000.00.
(Rec.,. p. 173.)
·
·
.
Thus, at the very inception of this matter notice was given
to the next of kin that one of the parties to these proceedings
would contend that Rhea had been largely underpaid.
Not satisfied with this, Mr. Wellford as a result of this
conference went further. and in the hope that an amicable
settlement could be reached, he restated the Executors' account on the basis of 3% commissions and at a meeting held
on November 30th, 1919, this account was submitted. ( R.ec.,
pp. 195, 201.) Subsequently, on December lOth. 1919, :M.r.
Wellford sent copies of this 3% account to his colleague, ~fr.
,Jol1n MacGregor, of Cleveland, Ohio, who distributed them
to the various counsel. (Rec., pp. 195, 106, 201.) Mr. Well.
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ford's letter (Rec., p. 205) to Mr. MacGregor, filed with his
deposition, gives a summary of these accounts which show
that at the time of her death there was due Rhea Gordon
$44,142.62 and that the net amount due by Fuller at the time
of his death was $56,749.14. Letters to Mr. MacGregor from
Wip.throp & Stimson, and from ~Ir. Dudley acknowledging receipt of these accounts were also filed. (Rec., pp. 206, 207.)
Thus verbally and by completely stated accounts the next of
kin were informed in 1919 that the American Surety Company
took the position that Rhea Gordon was entitled to interest
on the full amount of the legacy left for her benefit and
that she had been greatly underpaid.
Mr. Patterson and Mr. Shaw, counsel for Lyle E. Searles
and lir. Beverley,. counsel .for Sydnor; were not present at
either of these meetings, nor were they sent copies of this
account. (Rec., pp. 203, 243, 279.) Indeed Searles 'vas not
admitted as a party until November 20th, 1919 (D. R., p. 66,
67), and not until the year 1920 did 1\fr. Patteson and Mr.
Beverley become connected with these cases. (Rec., ·P· 278.)
Mr. R. E. Scott 'vas not retained by the next of kin until
after these meetings had been held and the Wellford accounts
distributed. (Rec., p. 286.) Mr. Scott testified that although
he had done no work on. the accounts and had. paid virtually ·
no attention to the accounting phase of the case w11ich was
being- handled by his associates, he knew from the first that
the Surety Company has taken the position that Rhea had
been greatly underpaid. (Rec., pp. 297, 298, 308.) There can
therefore be no doubt that the next of kin and residuary distributees of Gordon had notice that this· claim, premised not
on the paternity of Rhea, but purely on her rights as legatee,
_
would be contended for by the Surety Company.
November 20th, 1919, Lyle E. Searles filed his cross bill
(Rec., p. 12 et seq.), alleging that Rhea, his wife, was the
natural daughter of George S. Gordon and that by the subsequent marriage of Gordon and Myrtle, the mother of Rhea,
and the recognition by Gordon, Rhea was legitimized and became thereby Gordon's sole distributee. We have heretofore
pointed out what we believe to be a fact of great importance
in the whole of this litigation, namely, that the injection of
this claim of Lyle E. Searles necessitated a cessation of all
steps toward a settlement of Fuller's accounts, for, until disposition was made of it, it was impossible to ascertain whether
Myrtle, Gordon's widow, who had renounced the provisions
of Gordon's will for her benefit, was entitled to one-third or
one-half of the Gor~on estate. In his contention Searles was
joined by Sydnor.
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Messrs. Shaw & Patteson, counsel for Searles, and Mr.
Beverley, counsel for Sydnor, all testified that they had.never
heard of the account stated by Mr. Wellford, that. they knew
nothing of the contention advanced by the Surety Company
that Rhea had been greatly underpaid (Rec., pp. 244, 279, 208),
.and that they were always of the opinion that the only possibility of procuring anything from the estate of Gordon for
Rhea was founded on the basis that Rhea was the daughter
and sole distributee of Gordon. (Rec., pp. 208, 213, 214, 245,
259.) Nor were they able to learn of tliese facts from the
record, for not until May, 1924, almost two years after the
claim asserted by them had been disposed of, were the accounts of Fuller seriously taken up, and not until that time
'vere the accounts stated by Mr. Wellford filed and made a
part of the record. This fact is self-evident from the record,
and 1\'Ir. Wellford testified that these accounts stated by him
on the principles prevailing in Virginia were filed with no
official before May, 1924. (Rec., pp. 204, 309.) He also testified that he told neither Mr. Patteson nor Mr. Beverley of the
-contention of the Surety Company. (R., p. 203.)
Depositions were first taken in November, 1920, but with
the exception of some formal testimony of Mr. Brubaker and
Mr. Cannon, no attention was paid to the accounts. The
greater portion of the evidence related to the matters raised
by Lyle E. Searles. At this time there were three groups
in these cases : the next of kin and residuary distributees; the
Surety Company and Fuller's Estate; and Lyle E. Searles
and Sydnor. Bebveen the first two groups there was. a dispute as to the method of stating the accounts; between the
first and third group there was a dispute as to the paternity
of Rhea; between the second and third groups there was no
dispute. The next of kin and residuary distributees were familiar by conference and hearing with all phases of the case;
the other two groups were familiar only with that phase of
the case in which they were involved. 1\fr. Beverley testified
regarding these early depositions as follows:
''From my recollection of the testimony I do not know
whether the administrator testified. My understanding was
tl;tat Fuller had overpaid Rhea Gordon and there wa_s absolutely nothing coming to Rhea Gordon-'s Estate unless we were
successful in the ·legitimacy branch of the case; and it was
only when this petition was brought by Searles that Sydnor
asked me to represcn t him, thinking that claim might be established." (Rec., p. 214.)
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After the decision of the lower court that Rhea was not
the natural daughter of Gordon and after an unsuccessful
petition to this court for a writ of error and supersedeas,
Searles, Sydnor and their counsel thought that all possibility
of any moneys coming to Rhea from the Gordol). Estate was
ended (Rec., pp. 208, 214, 257, 259). We are particularly
concerned with what ~.fr. Beverley knew and what he believed.
}.~fore than once in his testimony he calls attention to the fact
that he thought no money would come to the estate of Rhea
if the legitimacy question ·were lost, and in reply to a question
as to what his advice to Sydnor respecting the execution of
the release and assignment would l1ave been, had he known
that Rhea was certainly entitled to more than $16,000.00, he
said:
''I will state that I had no idea there was any money coming
to the Estate of Rhea Gordon. Certainly if I had known that
the amount of $16,000.00 or over was coming to the Estate
of Rhea Gordon-:-! do not think that :Nir. Sydnor knew thisI certainly 'vould not have advised him to sign the papers.''
(Rec., p. 213.)
The petition of Searles and Sydnor was denied by this
court in October, 1922. One month later negotiations were
instituted which finally culminated in the execution of the release and assignment. These negotiations were handled in
Detroit and Cleveland primarily by 1\Ir. Shaw, the leading
counsel for Lyle E. Searles, and Mr. .Carpenter, of counsel
for the next of kin of Gordon. Carpenter kne'v of the Wellford accounts, Shaw did not.
From the testimony of Mr. Shaw it appears that Mr. Carpenter called upon him on November 14th, 1922, and "stated
that he was hoping immediately to wind up the George S.
Gordon Estate and that in winding up this estate it would
expedite matters in connection 'vith the American Surety
Company if our client 'vould sign a release". (Rec., pp.
238, 239.) The next day Mr. Shaw wrote his colleague, Mr.
Patteson, informing him of Mr. Carpenter's visit, and of
the fact that 1\{r. Carpenter had intimated that he would
pay $1,000.00 for a release. This letter in part reads as follows:
"He stated that they were hoping shortly to wind up this
estate and effect a settlement with the American Surety Company but th~t in doing so it might be necessary to have one
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or two hearings on the question of accounting and that as we
were parties to the record we would be entitled to notice and
further that the surety company in agreeing to a settlement,
'vould probably want a release from our client of all interest.
in the fund. ''
"We are somewhat at a loss to understand the real reason
that this release is desired, but we feel that the reasons stated
are not the true ones for which this offer is made, and we were
wondering if, by any possibility, Searles may still have some
good claim to this estate or a substantial part of it that we
have overlooked.'' (Rec., pp. 257-258.)
~Ir. Patteson, in .his reply of November 18th, 1922 (Rec.,
pp. 259-260), stated that the only reason of which he could
think why the next of kin should wish such a release grew
out of the fact that it might be necessary in order to properly handle certain real estate in New York and Ol1io. It
will be recalled that at this time tl1e record did not disclose
the fact which had been brought to the attention of :Mr. Carpenter by Mr. Wellford, that Rhea had geen greatly underpaid, a fact incidentally which results also from the settle- .
ment of the account according to the principles contended for
by the next of kin, as appears from the accounts filed by· Commissioner Crawford.
Not until December 18th, 1922, was it suggested by Mr.
Carpenter that Sydnor, Administrator, should join in the
release (Rec., pp. 240, 263), and it was finally agreed on July
11th, 1923, that $2,500.00 would be paid Searles provided
Sydnor, .Administrator, should unite with him in the execution
of the release and assignment. (Rec., pp. 273 et seq.)
Mr. Carpenter sent to Mr. Sha'v a form of release which
was. executed by Searles individually and as .Administrator
July 13th, 1923 (Rec., p. 290, 293). This release had the consideration stated at $1,000.00. \Vho procured Sydnor's signature remains a mystery so that what J\ir. Sydnor may have
been told is unknown. ~r. Patteson says he did nothing to
get Sydnor's signature (Rec., p. 283). ~fr. Beverley testified
that he had never even seen the paper (Rec., p. 210), and Mr.
Scott testified that he knew nothing about the circumstances
under which Mr. Sydnor signed. (Rec., p. 301.) 1\fr. Carpenter evidently became uneasy as to the effect of the release and assignment, for, on July 24th, 1923, he ·wired Mr.
Scott to know whether this release would end all claims of
Rhea's Estate. (Rec., pp. 295, 296.) Mr. Scott called on J\fr.
Beverley and asked him whether he as counsel for Sydnor
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had any further claims. (Rec., pp. 295.) Mr. Beverley knowing nothing of the Wellford account, and knowing nothing
of the result of the accounting principles relied on by the
next of kin, which lead to the result th~t Rhea was due more
than $16,000.00, and believing Rhea to be overpaid, replied
that he had no claims, and }.{r. Carpenter's fears were thereupon allayed by a telegram from Mr. Scott. (Rec., p. 296.)
Mr. Scott's testimony throws much light on the whole sit. nation. In the. first place he satisfactorily explains the discrepancy of a decree of July 31st, 1923, approving a release
and assignment of August 2nd, 1923. The court adjourned on
July 31st, 1923, and Mr. Scott was anxi-ous to have the decree
entered before adjournment. He had the executed assignment
stating an erroneous consideration. lie presented this assignment and the decree, and told the court that as soon as the
release stating the correct consideration had been executed it
'vould be filed. (Rec., pp.· 291, 292.)
Mr. Scott testified that his colleagues had never shown him
copies of the accounts stated by Mr. Wellford and that he had
learned of them through conversations with Mr. Wellford,
in which conversations he told Mr. Wellford that the accounting Qhase of the case was one with which he had nothing to
do. ·(Rec., pp. 297, 298.) It is clearly set out by him that he
Vlas not consulted as to the accounting matters or the principles on which the accounts should be stated until after the
release and assignment was procured. He even went so far
as to testify that he did not know when the next of kin first
discovered "that if the accounting principles they advanced
were sustained, it 'vould appear that Rhea was largely underpaid. (Rec., p. 299.)
·
The accounts, so far as the next of kin were concerned, were
in charge of Mr. Carpenter and what he may have known
of the results of the principles on which he contended is unknown. (Rec., pp. 300, 308.) If he .believed that Rhea was
underpaid, as shown by the Brubaker account, then the re~
lease and assignment of August 2nd, 1923, was made under a
mo~t serious mistake of fact. On the other hand, it is not
likely that a skilled attorney and accountant, whose attention
had been called to that very fact by the attorney for the Surety
Company, and who had under his charge the management of
the accounting matters would have failed to gain some idea
of the result of the position he was taking. That position was
approved by the Court and the account settled in accordance
therewith, s~_9wing Rhea to be underpaid ·by somethir,1g over
$16,000.00. It is no unwarranted conclusion to draw that
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the real reason Mr. Carpenter desired this release and as·
signment, the reason which Mr. Shaw and Mr. Patteson were
so anxious to find, was that Mr. Carpenter had learned that
under all theories Rhea ·was entitled to a considerable amount
of·money. 1\!Ir. Scott testifies that he understood that Mr. Carpenter took up with the counsel representing Searles and
Sydnor the matter of the overpayment or underpayment to
Rhea. (Rec., p. -288.) It will be recalled that when Mr. Carpenter approached Mr. Shaw he never intimated the possibility that Rhea was underpaid, but stated that he desired a
l~elease from Searles in order to effect a settlement with the
Surety Company. (Rec., pp. 238, 239, 257.) It therefore becomes clear from Mr. Scott's testimony that Mr. Carpenter
set out to get rid of the claim of Rhea for the interest on her
legacy; and with this in view, he approached Mr. Shaw and
through Mr. Shaw the Virginia Administrator of Rhea, but
·withheld from them all information regarding the actual claim
he was seeking to acquire for his clients. That this inference
is correct is further established by Mr. Scott when he says
that:
·''Neither Mr. Carpenter nor I thought there was any merit
in the claim but there it was, and the situation presented was
one where it was advisable to Quy peace and get a settlement
if possible.'' (Rec., p. 289.)
The evidence introduced by the next of kin themselves
sho,vs that they set out to acquire a claim of certainly more
than $16,000.00 from an administrator who did not even know
that he had a claim to sell, and that they obtained a release
and assignment of that claim without paying to the administrator one eent. l\1:r. Carpenter's statement to Mr. Shaw that
he wished the reJease in order to facilitate a speedy settlement
· was clearly a subterfuge. If he believed as did Mr. Scott that
Rhea had been overpaid, why was he willing to pay $2,500.00
for this release~ Mr. Scott was asked how a settlement would
be hastened by purchasing non-existent rights. He answered
that he did not know. (Rec., pp. 302, 304.) The only answer
is that lVIr. Carpenter did not wish this release and assignment
in order to hasten a settlement, for the American Surety
Company, with whom Mr. Carpenter said he wished to settle,
knew nothing of the release and ass~gnment, and it was not
brought to its attention by the attorneys for the next of ki:n.
Counsel for the Surety Company were left to learn of it by
discovering it in the papers of these cases more than fifteen
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months after it was obtained. It is little to be marvelled that
Mr. Scott also wondered why his colleagues desired to purchase what he believed to be non-existent rights for the consideration of $2,500.00.
Mr. Scott testified that he knew the Wellford account was
not in the record. (Rec., p. 309.) He was asked whether
in his interview with ].{r. Beverley of July 24th, 1923, in·
which interview he had asked Mr. Beverley whether Rhea's
estate had any further claims, he told him that if the accounting principles relied on by the next of kin w·ere correct, it
would show that considerable moneys were still due Rhea's
Estate. (Rec., p. 305.) He replied that he was dealing with
his representative of an administrator ''at a·rm.s' length''.
(Rec., pp. 305, 307.) The decree was drawn by ]tlr. Patteson,
endorsed by him and by lVlr. Scott, and by Mr. Miller who
at that time represented Fuller's Estate. It was not shown
to Mr. Wellford, who along with Mr. MacGregor was entirely
ignorant of the whole proceedings, on the alleged ground that
an endorsement by them was not necessary. (Rec., pp. 300,
301.) And this notwithstanding the fact that the Surety Company was the party whose claim 1\tir. Carpenter had told Sha'v
they were trying to guard against and the knowledge on their
part of Mr. Wellford's position in reference to the Rhea in-·
terest. It was not shown to Mr. Beverley, for it was not
thought necessary to show it to him. (Rec., p. 301.) The
whole consideration was paid to Searles. Not one cent was
paid to Sydnor and this fact was clearly shown by the wording of the decree itself. Since the Commissioner had made
no report on the accounting at this time, and since 1\{r. Wellford's account was not at that time a part of the record, the
court was in no position to know the facts regarding the
account or the positions taken by the various parties. And the
court was not enlightened. The only account in the record
was the Brubaker account which showed an overpayment to
Rhea, and the court entered the decree of July 31st, 1923,
which ratified and approved the action of the Virginia Administrator in waiving all the assets of the estate committed
to his care, which assets, according to the finding of the court,
amount to more than $16,000.00, and which assets, if the positions of your petitioners on the interest question be sustained,
amount to more than forty thousand dollars.
·Add to the foregoing facts the further fact that Henry
Crofut, one of your petitioners, and certainly one of Rhea's
distributees, if not her sole distributee, was not a party to
these proceedings at the time the decree of July 31st, 1923,
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was entered, and yet the Circuit Court of the County of Henrico has decided that he also is bound by this assignment and
decree.
We have heretofore pointed out that the decree of July 31,
1923, which approved the assignment of August 2, 1923, was
not consented to by Sydnor, Administrator, or Mr. Beverley,
his attorney; and also that in his testimony, Mr. Beverley
stated tliat he had never seen the decree. It was argued before the Circuit Court of Henrico County that no person is
bound by a consent decree unless his consent is given thereto.
By the decree from which this appeal is taken, the petition of
your petitioners is dismissed. In the opinion of the Judge of
Circuit Court of Henrico County, which opinion is, by said
decree, made a part of the record, a good deal is said regarding the nature of this decree. The only evidence before the
Court was the evidence of the decree itself, and the testimony
of Mr. Beverley above referred to; despite this fact, however,
the Court went ou1side the record, admitting that he was going
outside the record, and decided the matter involved according
to certain facts which were not evidence in this case. This
can perhaps be most effectively shown by the following quotation from the Judge's opinion:
''The decree carrying out that assignment was brought.
down here to this Court by one of Counsel in the case (1\fr.
Robt. E. Scott) and the decree confirming that assignment
was asked to be entered. It was brought do,vn here early
in the morning, and the Court states this from his recollection of the facts that occurred about that decree. This i.e; n.ot
in the record, never has been in the record aAtd the C o'urt now
says this lor the information of cou,nsel and for his o'vn
opinion; that that decree was brought down here in the morning and asked to be entered. The Court took it and said he
would enter it. He 1aid it aside, being engaged in a criminal
case. lfJJ recollection is that Mr. Beverley (who was counsel for W. W. Sydnor) and W. W. Sydnor were both in Court
rig-ht here before me; that the Court laid aside this decree
'vhile trying a criminal case, in which 1\ir. Beverley was Commonwealth's Attorney and 1\{r. Sydnor a witness, and, when
the jury went out in the criminal case, I called J\'Ir. B.everley
and Mr. Sydnor to this bench and read over the decree and
asked them if that was proper, if they had anything to say
Rbout it, and they told me that the decree was perfectly
proper. I say that because I don't enter decrees unless they
are signed or the parties are in Court. If the parties are
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before the Court, I don't require them to sign the decree, but
I called Mr. Beverley and Mr. Sydnor before the Court, and
they told me to ent~~ the decree.''
Counsel for your petitioners first learned of this reported
consent of Mr. Sydnor at the time the Judge gave his decision.
For two days the matters raised by the petitioners of Denny
and Crofut were argued before the Court. Repeatedly it
was stated that the decree had never been cons en ted to by
Sydnor, Administrator of Rhea, or by Mr. B.everley, his attorney, yet in no manner whatever was it intimated by the Court
that he knew of facts not in the record which were so determinative of the result. Mr. Robert E .. Scott testified to
none of the facts relied on by the Judge. It is perfectly evident from the Judge's own language that the determining
facts in his mind were not facts to be found in the record
and evidence of this case, but \vere facts which he believed
he remembered. In other words the determining facts were
facts testified to by the Judge on the occasion of the delivery
of his opinion; he was a witness neither sworn nor subject
to cross examination. Despite this trip outside of the record,
which trip had been so determinative of the issues in these
cases, the record and evidence properly before the Circuit
Court of Henrico County showed conclusively that neither
1\{r. Beverley nor 1\!Ir. Sydnor had consented to the decree
of July 31, 1923.

E.
SECOND ASSIGNl\fENT OF ER.ROR.
Your petitioners contend that the Circuit Court of Henrico
County erred in denying to your petitioners the relief prayed
for in their original and amended petitio;ns, and in dismissing
the same, and in particular that the said Court erred in refusine; to set aside so far as your petitioners are concerned
the decree of ,July 31, 1923, by which the ''release and assignment" of August 2, 1923, was ratified and approved.

F.
ARGUMENT ON SECOND ASSIGNMENT OF ERROR.
We shall discuss this matter in the following order:
(1) The assignment of August 2, 1923, if binding upon the
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Virginia Estate of Rhea Gordon, amounts to a devastavit by
W. W. Sydnor, her administrator at that time.
(2) The n·ext of kin· of George S. Gordon, who aided,
abetted, participated in and will derive a benefit from said
deva.stavit are liable therefor.
(3) The decree of July 31, 1923, approving the devastavit
by Sydnor, Administrator, should be set aside.
( 4) A consent decree does not bind a party whose consent
thereto was not obtained.
1. The assi_qnment of .Augu.st 2, 1923, if binding wpon the
Vir,qinia Estate of Rhe(J; GordO'J~, arnownts to a devastavit by
W. W. Sydnor, her administrator at that time.
The meaning of the "release and assignment" of Searles
and Sydnor is far :from clear. It first r~leases to every party
to these suits, including the American Surety Company and
the Estate of Fuller all rights which Searles and Sydnor
have against them. It then proceeds to assign to the next of
kin the rights of Searles and Sydnor against the Surety_Company and the Estate of Fuller. If this "release and assign:ment'' be binding upon the parties thereto, all parts of it must
be given effect. It is difficult to understand how effect can be
given to the ''release'' of rights against the Surety Company
and the Fuller Estate, and how at the same time those rights
can be "assigned" to the. next of kin. We are, however, concerned in this Appeal with th~ question 'vhether this "release
and assignment'', which was made subject to the approval of
the Court, is binding upon the Virginia Estate of Rhea and
upon Henry Qrofut, her father.
The power and authority of Sydnor, Administrator, to execute the '''release and assignment'' goes to the basis pf the
law governing the power and liability of an administrator.
An administrator is not the absolute owner of the property
which comes into his hands ; he has legal title to and dominion
over it ; he has power to make compromise under certain conditions ; should he fail tu act with due regard to the interests
o£ the estate which he represents, he lays himself open to
liability for a devastav·it.

Smith v. .Ayer, 101 U. _S. 320, 327; 25 L. Ed. 955. _
''The exec., though holding the title to the personal assets,
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is not absolute owner of thern. They are not liable for his
debts, nor can he dispose of them by will. He holds them in
trust to pay the debts of the deceased, and then. to discharge
his legacies ; and, as in all other cases of trust, he is personally
,responsible for any breach of duty.''

Boyd v. Oglesby, 23 Gratt. 674, 683.

" * * * An Administrator is invested by la'v with full
dominion over the assets, and with full discretion for the
liquidation and settlement of all claims due to or from the
estate; these powers being necessary to a proper discharge
of the duties of his office. • • * It is true that in such transaction he may lay himself liable to a devastavit. But if he
acts fairly and in good faith, and with due regard to the interest of the estate, the distribuJees will be bound by his acts
a;nd he will be protected." (Italics supplied.)
So long as an administrator acts in good faith and can justify his acts as having been committed with a due regard to
the interest of the estate, he is liable for no loss 'vhich may
be suffered. In order for him to settle the estate, it is necessary that he be given powe1· to sell the assets thereof, but his
exercise of this_ power is ahvays open to the inquiry whether
he acted in good faith and with due regard for the interest of
the estate. If so, he commits no devastavit. T'l·evelyarn's
Admr. v. Loft, 83 Va. 141.
There is, therefore, a distinction between the power of an
administrator to act in a certain case and his authority to act.
From the inherent nature of the purpose of administration,
an administrator is given power to sell the assets and compromise any claims, but to show that he has authority to
exercise this power in any given case, it is necessary for him
to be able to justify the particular sale or compromise as
having been made in good faith and with due regard to the
interest of the estate.
An administrator, however, has no power to commit an act
which under no c(nulitim~s can be of benefit to the estate. ·
He, therefore, has no power to gratuitously release the assets
of the estate he represents.
This last fact has been well recognized by all the American Courts.

Bohouler on Wills, Exec~dors and .A.dn~inistrators (5th Ed.),
Volume 2, Sec. 1364:
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"The executor or administrator has no inherent right to
give away the assets of the estate, even though he should deem
them worthless.''
Flyt11n v. Great Western Ry. Co. (Iowa), 141 N. W. 401,
45 L. R. A. (N. S.) 1098.

An administrator, for no consideration, assigned to the
widow of his decedent, his right of action for the wrongful
death of decedent. At the instance of the distributees this assignment was set aside.
''The administrator may in good faith compromise such a
claim "" * * . But he may not rob those entitled to an. interest
in the proceeds thereof by giving it a'vay. Manifestly such
disposition of the assets of the estate is inconsistent with the
administrators obligation to those to whom it belongs, and
as thereby they would be wrongfully deprived thereof, the
assi.rJrvment cannot be regarded as otherwise than void/'
(Italics supplied.)
Po1,vers v. Powers (N. Y.), 48 How. Prac. 389, 394:

"An administrator has no right to make a gift to any per,..
son of any part of the assets, and especially of the magnitude
and value of the store ($5,000.00). Neither 'vill the law give
effect to such an illegal alienation.''
See also Monroe v. Deforest (N. J.); 31 Atl. 773; Estate
oj Radovich (Cal.), 16 Pac. 321, 5 Am. St. Rep. 466; Dealy
.
v. Shepherd (Tex.), 116 S. W. 638.
It has sometimes been argued that an administrator has
the po-wer to release claims, and there are some cases which
seem to so hold; but on examination, it is found that in each
of these cases there was a consideration passing to the estate.
Thus in the much cited case of Latta v. Jfiller, 109 Ind. 302,
a case which discusses at great length the power and a,.u,tho1·ity of administrators, there is some language used 'vhich ·
would appear to give an administrator unlimited pow'e'r over
the assets. But when this language is considered in connection with the facts in the case, it is found that these decision8
so frequently cited in opposition to the position of your petitioners, in fact sustain their position.
''In other words,.upon the facts stated in these paragraphs
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of answer, had the appeliee as administrator p01.oer atz,d authority, under our law, in good faith anf!, upon a sufficient
consideration, to release Latta from all claim on him for the
balance of the note in the suit? We are of opinion that thi~
question must be answered in the affirmative.'' (Italics supplied.)
See also McCleary v. Chipman (Ind.), 68 N. E. 320.
tTudge Christian in his dissenting opinion in the case of
Mills v. Mills, 28 Gratt. 442 (the majority opinion having
turned upon .another point) voices most effectively this distinction between the power of one over his own property and
of an administrator over ~he property of his decedent.
''They (administrators and executors), of course, have not
the_ same power and the same discretion over debts due the
estate as their testator or intestate. • * • The testator or
intestate may do what they please with their own. They may
take in discharge of their debts a worthless currency or may
forgive every debt and surr~nder every obligation, bu.t their
personal representatives cannot do this or anything like it.''
(Italics supplied.)
It is clear, that Sydnor, in ignorance of the rights of the
estate 'vhich he represented, attempted to give away the assets
of the Virginia Estate of Rhea Gordon. A consideration of
$2,500.00 was paid to Searles, but not one cent of this came
to Sydnor or the Virginia Estate, and as has been shown in
the statement of fact the ·next of kin knew that none of this
consideration was passing to Sydnor. The result has been
that if this "release and assigriment" be binding upon the
Virginia Estate of Rhea, there has been given away, according to the theory of the next of kin, more than $16,000.00,
and according to the theory of your petitioners more than
$40,000.00. This act was one which Sydnor had neither the
po,ver nor authority to perform, and if binding upon the
Virginia Estate of Rhea, Sydnor, himself, is personally responsible for the deva.st(lll)it committed. The assignment,
ho,vever, was approved by the Circuit Court of Henrico
County, and the question arises whether an act which is per se
a devastavit is rendered valid by the approval of the Court..
Effect of Decree Approving Administrator's Acts.

In order to protect an administrator from a possible

Denny, Jr., Admr., etc., v. Searles, Admr., etc.

47

liability for any act he may perform in connection with his
trust, he may seek the aid of the Court by which he was
appointed. It is, therefore, well established that if an administrator has the power to perform a certain act, but is
dou}Jtful as to his authority to perform that act, he may protect himself by gaining the approval of the Court in a proper
·proceeding. The Court's approval is tantamount to a finding
that the particular act is authorized. But where an adminis-..
trator has no power to perform an act, then the court cannot.
by its approval, enlarge the power of the administrator and
bring the performance of the act within the realm of an administrator's power atnd authority. The act of Sydnor in '' releasing and assigning" all the rights of the estate of Rhea,
upon no consideration moving to that estate, was outside the
limits of his power, it was a void act, and being void is beyond redemption, and not even the approval of the Court o.f
his appointment can make it valid, for no Court can change
the nature of a void act.
The best demonstration of this principal is found in the
matter of Sales and Compromise, for the administrator has
power to se1l or compromise, but he may be doubtful as to his
authority to make a particular sale or compromise.
Under section 5440 of the 1919 Code of Virginia, it is provided that any fiduciary may compound and compromise any
liability "provided that said compounding and compromise
be ratified and approved by a Court of Equity of competent
jurisdiction. All parties in interest being before said Court
by proper proc·ess ". This act, which went into effect on
April 20! 1867, curtails the authority of· an administrator to
compound or compromise, and makes it necessary in all cases
to gain the approval of the. Court,- amd even then those partie.r:;
in interest, who are not before the Court are not boun-d.
The case of Turpin v. Chesterfield C. & I. M. Co., 82 Va. 74,
involves a case of compromise entered into before this act
went into effect. A personal representative in 1863, being
doubtful as to his authority to compromise a certain claim
for fifty cents on the dollar, sought the aid of the Court, and
he was directed to compromise the claim. Later it was sought
to charge him with a devastavit, and it was held that there
·was no liability as the order of the Court protected him.
It will be noticed that under the Virginia Statute a compromise may be ratified only in a suit to which all parties
in interest are before the Court. Sydnor's act was in no
sense a compromise, but even if by some possible construc.tion it mi9ht appear to be such, the approval of the Court

~~~---

48

-

--

~-----

--

Supreme Court of Appeals of Virginia.

would not prevent his act from amounting to a devastavit,
for the reason that Henry Crofut, whom we shall hereaftPr
show to be one of the distributees of Rhea Gordon, and pro bably her sole distributee, was not a party to these proceed-ings until April 15th, 1925, almost two years afte:r· the entry
of the decree approving the ''release and assignment''~
The foregoing cases in which an administrator has been
protected by a decree ·of Court involved acts which are within
the powe1· of an administrator. When we turn to acts outside the power of an administrator, we find that he is not protected by a decree of Court approving the act.
A most ifiuminating case is that of Tont.pkins v. Weeks ..
26 Cal. 50. Nothing is more firmly established than that an
administrator of a deceased partner has no power to engage,
as administrator, in the partnership business ; his duty is to
collect the share'oelonging to his decedent. In Tontpki11-s v.
Weeks, a surviving partner filed a petition stating that he
and the deceased 'vere engaged in erecting a mill, and that
$10,000.00 was needed to carry out the. contract, and t.ha t he
was unable to borrow the money necessary, and if the money
was not forthcoming the decedent's estate would lose heavily,
and he prayed that the administrator be authorized to advance $5,000.00 to meet a like advance from him. The administrator joined in the petition, and the Court entered an
order directing him to advance $5,000.00. At the time of the
statement of the administrator's accounts, the creditors objected to the allowance of this item and it was held that the
item should not be allowed and that the administrator was
liable to the estate for the amount advanced.
''The Court had no jurisdiction to make the order, and the
administrator no authority to execute it. * • * The administrator had no authority to intermeddle at all with the partnership affairs, except so far as he was entitled to call upon the
surviving partner to proceed and close up the partnership
affairs and account to him for the share of the surplus belonging to the estate. The authority of the administrator only
extended to settling up the affairs of the estate, paying the
debts and distributing the remainder, under the direction of
the Probate Court, to the parties interested. * «= *Whatever
powers a court of. equity may or may not have upon a proper
showing with the proper parties all before it, to authorize
the administrator to use the funds of the estate in an extraordinary manner for the purpose of subserving the interests
of the estate, we are clear that S'ltch a diversion and ntis-
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application of the assets of the estate, as was made in this
case, is beyond the powers of the ad1nin,istrator and the iurisdiction of the probate court; and if any loss results it must
fall ~tpon the ad1ninistrator.
·
"This case is a hard one for the administrator, and it is
greatly to be regretted that one who has assumed what is
usually a thankless trust; ·and who seems to have acted in
good faith, and in part at least under the sanction of the
Probate Court (other matters were involved in the case),
should, through a mistake as to the extent of his authority
and of the powers of the Probate Court be visited with· eonsequences so severe as seem likely to result to the administrator in this case. But we must administer the law as we
find it, irrespective of· the hardships of particular cases.''
(Italics supplied.)
There is a line of cases in Virginia completely demonstrating this principal, namely, that an administrator who
performs an act beyond the scope of his powers, even though
that act be approved by the Court, is liable for a devastavit.
By an act of March 5, 1863, it 'vas provided that
(1) Whenever an administrator, etc., has money
(2) Which has been received in due exercise of his trust,

and

(3) Which for any cause he is unable to pay over to the
person entitled, he may make application to any ,Judge of a
Circuit Court for leave to invest the money in Confederate
Bonds, and, upon leave being granted, the administrator shall
become released from responsibility for the money so invested.
Perhaps as many as fifteen cases involving this Confederate
Bond Statute went to the Court of Appeals. In some of these
cases, leave to so invest had been granted on ex parte application, in others it had been granted in a pending suit. rt
will be noticed that to bring such an investment within the
power of an administrator, three conditions had to be met.
And, although an order granting leave to so invest 'vas tantamount to a finding that these conditions were met, :fiduciary
after fiduciary, who invested under a state of facts not .contemplated by the act quoted above was held liable for the loss
resulting to the estate nohvithstanding the investment had
been approved by the Court.
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Crickards' Executors

~·

Crickards' Legatees, 25 Grat. 410.

In 1863 an executo1: filed a petition in ·a pending suit, asking leave to invest $9,000.00, which had been in his hands
since 1859, in Confederate Bonds, and a decree was entered
accordingly. Six years later, at the time of the settlement
of his accounts, the legatees sought to hold him responsible
for the moneys so invested, and it was held that the executor
was liable and that the decree of 1863 gave him no protection.
The Court pointed out that it was the duty of the executor
to distribute or invest money in 1859, and that as the money
he had received for the legatees was gold or its equivalent, the
Confederate money he invested could not be regarded as
money received in the due exercise of his trust.
''It is plain that such order was erroneous and ought to
have been set aside. It was entered on a petition ex parte
in its ~haracter and without notice to the parties interested.
It was confessedly and on. its face entered on a petition filed
under the Act of March 5, 1863; and the court in the absence
of .real facts, might well presume that the funds which the
executor asked leave to invest were such as the Act authorized
to be invested in Confederate bonds; that is, that they were
received in the due exercise of his trust, and that he was unable to pay them over to the parties entitled. It is ·incon,...
ceivable to su.ppose that such an order e1·e r would havP lJp.en
entered if it had been know·n to the Cou.rt that the Confederate
n~oney which the executor proposed to invest represe¥J#ed a
fund ~vhich he had received in gold nearly five years before.''
Other similar cases holding personal representatives liable
despite the approval of the co·urt are Kirby v. Goodykoontz,
26-Grat. 298; Carnpbell' s Executors v. Ca1npbell' s l!J:i;ecutr,·rs,
22 Grat. 649; A1n1non's Ad1nr. v. Wolfe et als., 26 Grat. 621;
Cole v. Cole, 28 Grat. 365; Patte·rson v. Bond~tram.t, 30 Grat.
94; Leake's Executor v. Leake, 75 Va. 793.
In most of the cases just cited, the Court of Appeal~ expressly states that if the three conditions set forth in tl1e
act of March 5, 1863, were not fulfilled, the personal repre ·
sentative had no right to make the investment and the Court
had no jurisdiction to approve an act of such kind.
Thus in C1·awford v. Shover, 29 Grat. 69, a typical '·Confederate Bond Case", it is said~
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''The Judge had no jurisdiction to make such an order, and
certainly 'vould not have made it if the facts of the case had
been set out in the petition or otherwise made known to him.''
·Judge Scott, when he entered the order approving the "release and assignment" was not told of the Wellford account
or the position of the Surety Company, nor was he told that
according to the theory of the next of kin, Rhea Gotdon was
entitled to many thousands of dollars. He had no idea that
he was approving an act which to use the plain language of
Flynn v. Great Wester,n. Railway Co1npawy, cited above, -is
void. Further, he may well have thought that every party in
interest was before him, yet at that time Henry Crofut,. one
of your petitioners and one 'vho is entitled to a great part,
if not all, of the Rhea Gordon Estate, 'vas not a party to these
proceedings.
2. The next of kin of George 8. Gordon, who aided, abetted
and participated i·n. and 1nay de1ive profit fron~ said devastavit, are liable therefor.
If the ''release and assignment'' be binding, Sydnor ha·s
committed a devastavit; the next of kin who engineered the
devasta.vit, and 'vho may derive some benefit from it are
liable to the estate of Rhea for the loss suffered by that estate.·
One who deals with an administrator must look to the power
and authority of the administrator to perform the act contemplated; and this is true even though he deal in the utmost
good faith; for 'vhere the act amounts to a devastavit, and it
is known, or should be known from the circumstances attending the transaction, that the administration is doing an
unauthorized act, the party so dealing 'vith the administrator
is guilty. of constructive or implied or legal, as distinguished
from actual, fraud. This principal is based upon the soundest
of .reason, for the loss as ·between those entitled to the estate·
and the person dealing with the administrator should be borne
by him who has made the loss possible.
The leading case on this subject is 81nith y . .Ayer, 101 U. S.
320, 25 L. Ed. 955. In this case, a testator provided that his
interest in a certain firm should be continued under the
control of his partner, so long as the latter should deem it
necessary. Certain money needed by the firm was obtained
from a bank upon the collateral of notes belonging to the
estate, which notes had no relation to the firm's business.
The bank's attorney had advised that the executor could
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rightfully pledge these notes. A successful suit 'vas brought
to recover the collateral for the estate, the Court saying that=
"There is no doubt that, unless restrained by statute, an
executor can dispose of the personal assets of his testator
by sale or pledge, for all purposes connected with the discharge of his duties under the 'vill. And even where the
sale or pledge is made for other purposes, of which the purchaser or pledg·ee has no knowledge or notice, but takes the
property in good faith, the transaction will be sustained; for
the purchaser or pledgee is not bound to see to the dispositiou
of the proceeds received. But the case is otherwise where the
purchaser or. pledgee has kn.owledge of the perversion of the
property to other purposes than those of the estate, or the
intended. perversion of the proceeds. The executor, though
holding the title to the personal assets, is not absolute owner
of them. They are not liable for his debts, nor can he dispose of them by will. He holds them in trust to pay tiledebts of the deceased, and then to discharge his legacies; and~
as in all other cases of trust, he is personally responsible
for any breach of duty. And property thus held, acquired
from him by third parties with knowledge of his trust and
his disregard of its obligations can be followed and recovered.
The law exacts the most perfect ,qood faith front all part·ies
dealing with a trustee t·especting t1·ust property. Whoevet·
takes it for a;n object other tha·n the general P'ltrposes of the
trust, or such as ntay reasonably be supposed to be within its
scop-e must look to the auth9rity of the tntstee, or he wilR
act at his peril.'' (Italics supplied.)
This doctrine is an ancient one and prevails in the whole
law of trusts. In Colt v. Laswier (N.Y.), 9 Cohen 320, Chief
Justice Savage after reviewing the early cases concludes
that the correct rule both in England and in America is:
"That any person receiving from an executor the assets
of his testator, knoU!bn.g that this disposition of the·nL is a
violatio'l~ of his du,ty, is to be conniving with the executor, and
that such person is responsible for the property thus received
either as purchaser or pledgee.:' (Italics supplied.)
From the foregoing, it will be noticed that to charge a
person dealing with a personal representative, t,vo conditions
must exist: (1) The disposition of the assets must be a
violation of the representative's duty, i. e., a devastavit,· (2) ·
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the person dealing with the representative must know, or
be charged with the knowledge, that the disposition is a
violation of that duty. Sydnor's attempted act, if fulfilled
is a devastavit; the next of kin, through their attorneys, knew
this act to be a devastavit. To be sure, Searles received $2,500.00, but this in no way benefitted the Virginia Estate of
Rhea, nor can it be brought forward to save the transaction.
so far as Sydnor is concerned. It will be noted in the case of
Smith v. Ayer, supra, that the bank gave money to the firm,
gave full value. Yet, as none of this consideration passed
to the decedent's estate, the bank had to refund the collateral
on which it had loaned the money.
No Court has been more zealous in protecting the rights
of legatees than has our Virginia Court. Without exception,
and in many cases, persons dealing with a Virginia executor
who exceeded his pow·er or autho1·ity have been compelled to
refund to the estate the amount lost. The doctrine in this
State rests upon the famous case of Graff v. Castleman. , 5
Rand. 195, decided by Judge Carr in 1827. An executor assigned part of the estate in payment of an individual debt .
and the assignee was held liable for the loss to the estate.
The opinion exhaustively considers the English case and
quotes from Lord Thurlow as follows:
"If one concerts with an executor by obtaining the testator's effects at a nominal value or by a fraudulent under
value or by applying the real value to the purchase of other
subjects for his own behoof, or extinguishing the private debts
of the executor, or any other ntallt'ner co·ntra1·y to the duty of
the off,ice of exectttor, such concert will involve the seeming
purchaser or his pawnee and. make him liable for the value.''
(Italics supplied.)
And from Sir. Wm. Grant's decision in the case of Hill v.
Simpson, 7 Ves. 152:
''Though it may be dangerous at all times to restrain the
power of purchasing from an executor, what inconvenience
can there be in holding, that the assets, known to be such,
should not be applied in any case for the executor's debt
unless the creditor could first be satisfied of his right? It
may be essential that the executor should have the power to
sell the assets, but it is not essential that he should haYc the
power to pay his own creditors."
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Judge Carr says :
"He who purchases any subject, with notice of the
equitable right of another, is the trustee for that other to
the extent of his equity and this whether the notice be expressed or implied. Expl'eSs and implied notice differ, not
in their effect, but in the mode of proof only. In the one
you prove the fact of notice expressly; in the other, you prove
circumstances which raise a presumption of notice, and if the
presumption be strong enough to fix the notice, it affects the
conscience of the party just as much ·as express notice. Thus
in any purchase, if there be circumstances, which, in the exercise of common reason and prudence ought to put a man upon
a proper inquiry, he will be presumed to have made that
inquiry and will be charged with notice of every fact which
that inquiry would give him, and this conclusion is a just
and necessary one; for, if a party means to deal fairly selfInterest, the strongest principle of action, 'viii prompt him
to inquiry, and ·if he means to deal fraudulently, the rule prevents him from voluntarily shutting his eyes and saying he
had no notice. This reasoning applies as well to real and
personal estate. Both upon reason and authority, this is a
case to which constructive notice applied and of this there
was the clearest and strongest.''
·
It will be noticed that Sir Wm. Grant makes the point
heretofore made by your petitioners that an administrator
.has no power to perform an act which is not essential to the
purpose of administration.
Fisher v. Bas.Clett, 9 Leigh 119; Pinckard v. Woods, 8 Grat.
140; Cocke v. Minot·, 25 Grat. 256; and Jones' Exemttors v.
Clarke et al., 25 Grat. 642, are cases in which personal repreflP.ntatives sold bonds or notes a.t a large discount, thereby
creating a devastavit~ In each of these cases, the one so
purchasing was held liable to the legatees or distributees who
had suffered a loss.
In Tennant, etc., v. ·Dunlop, 97 Va. 234, Dunlop acquired
from the representative of his deceased partner the latter's
interest in the good-will and brands of the busi-ness. The
Court found the price to be inadequate and held Dunlop liable
for the devastavit.
Many different applications of this principle are found in
Virginia decisions. See Dobbins v. Rawley, 76 Va. 537 ; Burwell v. Burwell, 78 Va. 574; Boisseau v. Boisseau, 79 Va. 73;
Tosh v. Robertson, 27 Grat. 270; Pa-tterson v. Bondurant's
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Executors, 30 Grat. 96; Asbury's .Adn~r. v. Asbury's AdtJt·r.,
et al., 74 Va. 463; Carter v. Keesling, 130 Va. 655.
It will be noticed that in these Virginia cases, the pur~l1aser
from the representative paid something of value to the representative, yet, because of the inadequacy of the considPration
(in some cases it was as high as 80 per cent) and by reason
thereof, a devastavit had occurred and the purchaser was
held liable to those entitled to the decedent's estate. If one .
who paid 80 per cent is liable for the loss to ·the estate, how
much more should the next of kin of George S. Gordon, who
claim to have obtained title to the whole of the Virginia
Estate of Rhea Gordon, without paying to that estate one
penny, be held for the loss suffered by the estate 1
·
3. The decree of July 31, 1923, approving the devastavit
by Sydnor, Adn~in.istrator, should be set as,ide.'

Your petitioners are not bringing suit to recover from
the next of kin moneys which they .have received by participation in the devastavit. The next of kin have so far received
none of these moneys. It is believed that had the moneys been
paid over, this Court would compel the next of kin to refund
them; your petitioners, therefore, ask that this Court prevent
the consummation of the devastavit by setting aside the decree.
In many cases, one is under no duty to acquaint the party
with whom he is dealing of the material facts whir.h he may
have within his knowledge. One may deal with another at
"arm's length", but where one deals with an administrator,
he may not lawfully deal with him at "arm's_lepgth"! he is
under the duty of disclosing aU material facts within his
knowledge. The next of kin knew of Mr. Wellford's account,
and they kne'v of the contention of the Surety Company that
Rhea had been greatly underpaid. They kne'v that theR(;>
facts 'vere not in the record. According to their own contention, Rhea was greatly underpaid, another fact which wa~
not in the record. l{nowing these facts, 1\:fr. Carpenter openecl
negotiations with Sydnor, through Searles, under the subter~
fuge that he wished to use the assignment for the purpose
of settling the case with the Surety Company, whereas, in
reality what he desired to do was to buy the interest of Rhea's
Estate for his clients. Mr. Scott very frankly says that in
that portion of the negotiations which he conducted, he dealt
with Sydnor and his attorney at "arm's length", and told
them nothing of the Wellford account and the contention of
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the Surety Company; nor did Mr. Carpenter inform either
his colleague, }fr. Scott, or Sydnor or his attorney, of the
fact that under every theory of this case Rhea Gordon was
entitled to a larger amount.
Cases heretofore cited set out the duty of the one dealing
with an administrator. Especially in the case of Sm/ith v.
A.yer, supra, it is said that "the law exacts the. most perfect
good faith from all parties dealing with the trustee respecting. trust funds''.. Surely dealings which are characterized
·by one engaged in them as being "at arm's length", cannot
also be characterized ·as being'' the most perfect good faith".
The withholding of these facts from Sydnor and his attorney is sufficiently serious, but more serious is the fact that
the Court was also not informed of them. We cannot believe
that Judge Scott, had he known that this ''release and assignment" would probably deprive an estate which was before
him for administration of many thousands of dollars without bringing into that estate one penny, 'vould have even considered entering the decree. In the Confederate Bond rase
of Can~pbell's Executo-rs v. Campbell's Executors, supra, it
is said tha.t :
''Certainly Judge Thompson would not have made the order
if he had known the facts. The executors of J. B. C. not having informed him of the facts a.s it was their duty to have
done, they can derive no benefit from the order, and the same
is null and void as to the representative of the wido,v.''
This quotation may be used in this case by cl1anging the
name of the Judge and the description of the parties.
It is to b'e noted that in the case just cited and in many
of the other Confederate Bond Cases, the decree 'vhich ·wus
set aside had been final for many years. "When, however, a
decree, even though final, is obtained under such conditions
as existed in these cases, or in the instant case, its finality
does not save it. But in the instant case, the decree of July
31st is an interlocutory one as to Sydnor. A decree may b·e
final as to one party and not as to another; Gills v. Gills,
126 Va. 526. ·This decree seems to be final as to Searles, for
it dismisses him as a party to the suit, but by the fact that it
retains Sydnor as a party~ thereby recognizing that as to
him there are matters still to be adjudicated, it can be considered only as interlocutory, so far as he is concerned.
Even should the decree be considered final, it may be
brought up for review by any party in interest within one
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year. Nine months after the decree was entered, Sydnor died,
·and a few days after his successor had qualified, he filed his
petition attacking this decree. It is, therefore, unquestionably proper that this Court consider the nature of this decree,
the facts under which it was obtained and determine whether
it should have been entered.
4. A consent decree does 'lttot b·ind a party whose consent
thereto was not obtained.

The decree of July 31, 1923, shows on its face that it is a
consent decree, for it reads in part as follows: ''And it further appearing that it is the desire of all parties interested
that the Court should ratify and approve said release and
assignment." It is endorsed: "I asked for this," and is
signed by Mr. Patteson, 1\tir. Miller and ~ir. Scott. It was
presented as a consent decree and was considered as such
by Judge Scott.
A consent decree partakes both of the nature of a decree
and a contract, and perhaps in final analysis may best be described as a contract entered into with the judicial sanctim1
of the Court (21 C. J. 815); it, therefore, binds all parties to
the consent, but no others. (JfcSwegin v. Howar.d (W. Va.).
74 S. E. 948; JJfyllus v. 81n-ith, 44 S. E. 542.) Those who arP.
not parties to the consent are not bound thereby and their
rights are unaffected.
To this decree, the Surety Company, the widow's esta tc
any Sydnor gave no consent. Henry Crofut, one of the distrihi.Itees of Rhea, and perhaps her sole distributee, was not
even a party to the suit. This last fact is of the greateRt
importance for even if the ''release and assignment'' under
any interpretation could be eonsidered as a compromise, it is
necessary under the Virginia statute, sec. 5440, quoted above,
that all parties in interest be parties to the proceedings; otherwise the compromise is not valid. Crofut was certainly a
party in interest, was known to be ~uch by the next of kin,
and yet he not only had no notice of this whole transaction,
but he was not even a party to the suit.
The case of Price v. lJ!cLemore, 108 Va. 269, involved a
creditor's suit. The defendant had purchased a claim which
was embraced in a Commissioner's report and which was a
lien on the debtor's land. A consent decree was entered
greatly to the prejudice of the defendant, to which he never
consented and of which he had no notice. Upon his applic-ation, the decree was set aside.
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"We are of opinion, however, that while McLemore's bill
cannot be entertained as a bill of review, nor as a bill in the
nature of a bill of review, that it is good as an original bill.
In Daniel's Chancery Prac. (4th Ed.) at p. 1584, it is said:
'If a decree has been obtained by fraud, it may be impeached
by original bill, without the leave of the court; the fraud
used in obtaining the decree being the principal point iu the
issue, and necessary to be established by proof, before the
propriety of the decree can be investigated. Where a decree
has been so obtained, the court will restore the parties to their
former situation, whatever their rights may be. • • " When
~decree has been made by consent, and the consent has been
fraudulently obtained, the party aggrieved can only be relieved by original bill. A bill to set aside a decree for fraud
must state the decree, and the proceedings which led to it,
with the circumstances of fraud on which it is impeached.'
"There is no charge of fraud· in this case, and no proof
of it had been charged; bu,t we are of opi·nion that there had
been a mistake against 'which a co·urt of equity will relie1'e,
a-nd, in this court a.t least, accident or mistake affords s·uflicient ground for relief against a decree.''
And again''It thus appears that McLemore had an interest, and a
very vital interest in the suits which were disposed of by
the consent decree of 1viarch 22, 1905. He was the ow11er of
a debt which had been reported in the suit of Pri1we, Surv~v·in.q
Exor., v. Pritwe's .Adm.r., anil othe·rs, the creditors' snit,
which debt had been kept alive by the proceedings in that suit,
and was a valid and subsisting obligation up to the moment"
of time when the decree purporting to be by consent of all
parties was entered. To that decree ]rfcLemore not only never
consented, but in point of fact he had no notice that the entry
of such a decree was contemplated. Of this, there is no doubt;
nor can there be any doubt that the decree would neve1· ha·ve
fJee.-rt. e1l'te'red had the cou,rt been ~dvised as to the truth of~
the sif1tati011,; and, we tl1ink, under all the circumstances of
the case, that it comes fully within the principle announced in
Byrn-e v. Ednwnds, su,pra, 23 Grat. 200.
.
''On the case made, and upon the principles 've have discussed, we think that the consent decree should be set aside,
and 1\1cLemore restored to all of his rights as they existed
at the instant before the decree was entered. * * • And, as
we have already said, the m·istake proved in this case ought
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to e-ntitle the parties to the sa·me relief as though a fraud had
been perpetrated on them, for to refuse relief under such
circumstances 'would be equivalent to sOIJWtioning a fraud."
(Italics supplied.)

This consent decree· was not ''the desire of all parties interested'', and no one who did not consent or who was not n
party to the suit and who was prejudiced thereby is bound.
It will be noted that we have proceeded on the basis that
neither Sydnor, himself, nor his attorney, consented to this
decree. The decree itself shows no consent, Mr. Beverley
testified that no consent thereto had been given, and there
is not one word in the evidence which would indicate consent.
Judge Scott's remarks in his opinion, which have been heretofore referred to, cannot be considered as evidence, nor can
they be any effect, for the reason that he admittedly went outside of the record and decided the case on the facts which were
not in the evidence.
Should this decree be held to bind Rhea's Estate, it is
necessary, to use the plain language of the case just cited,
that this Court sanction a fraud; should it be held to bind
· Crofut, this Court must decide that one not a party to a
·
proceeding is bound thereby.

G.
FACTS CONCERNING DOMICILE OF R.HEA AND HER
DISTRIBUTEES.
In. dismissing the petitions of your petitioners the Circuit
Court of Henrico County found as a matter of fact, that at
the time of her death Rhea was a resident of and domiciled
in ~Iichigan; and the lower Court further ruled that Henry
Crofut, her father, was not one of her distributees. It is the
contention of your petitioners that at the time of her death
Rhea was domiciled in Philadelphia, Penn., and that because
of the lack of support given her by her husband, Lyle E.
Searles, and his desertion of her for more than a year prior
to her death, he, under the laws of Pennsylvania, forfeited
all interest in her estate, and Henry Crofut, her father, thereby became her sole distributee.
The allegation of Rhea's domicile in Pennsylvania was made
by your petitioners in their original petition and also in
their amended and supplemental petition (D. R., p. 88 et seq.,
Rec., p. 137 et seq.).. In answer thereto on behalf· of the
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next of kin of George S:\·Gordon, it is denied that at the
time of her death Rhea was domiciled in Pennsylvania, and
it is stated that she died domiciled in Michigan. (Rec., p.
153.) This is the position of the next of kin. The comparison
of this position with the position taken by them at the tin1e
of the hearing on the cross-bill of Lyle E. Searles affords a
remarkable example of an attempt to keep on both sides of
the fence.
In the cross-bill (Rec., p.12 et seq.) filed by Lyle E. Searles,
in which he alleged that Rhea was the child of Gordon and his
sole distributee, the following allegations are to be found:
Paragraph 4. ''That on the lOth day of l\fay, 1917, Rhea
G. Gordon and this defendant were lawfully married in the
City of Detroit, in the State of Michigan. That no chilrlren
were born of this union. Tbat at the time of said marriage
and ever since, this defendant has been a legally domiciled
resident of the State of Michigan.
Paragraph 7. ''That at t.he time of her death Rhea G.
Gordon was a legally domiciled resident of the State of 1\ficlligan and that under the laws of the said State this defendant
was her sole and only heir at law.''
To this cross-bill, Elsie Gordon Stelle (now Elsie Gordon
Tilghman), one of the next of kin, and her husband, 1\tforton
B. Stelle, Jr., filed answers. which ans'\vers are signed ''Frank
B. Carpenter, Scott & Buchanan, p. d.'' In_ these answers i:he
respondents specifically deny (Rec., pp. 40 & 42) the allegations contained in Paragraphs 4 and 7 of the Searles crosRbill quoted above.
John L. Ingram, in his several capacities as administrator of the estate of fonr of the next of kin. who is also represented by Mr. R. E. Scott, filed his answer to the cros:::-hjU
of Lyle E. Searles and he, too, specifically denies (Rec .. p.
37) the allegations contained in Paragraphs 4 and 7 of said
cross-bill.
In these ans'\vers of the next of kin to the Searle~ crossbill. there is of course found a denial of. the allegation that
Rhea was the child of Gordon. There wa~ therefore a threefold issue between the next of kin. and Searles:
(1) Was Rhea the child of Gordon and his sole distributee 1

(2) Was Searle?-s at thP. time of his. marriage to Rhea a
legally domiciled resident of Michigan?
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(3) Was Rhea at the time of her death a legally domiciled
resident of Michigan~
On each of these issues Searles took the affirmative and
the next of kin took the negative.
In the year 1896 Henry Crofut intermarried with Myrtle
(Rec., p. 48), the mother of Rhea, and Rhea was born on
Nov. 25, 1898 (Rec., p. 52). A few weeks before her birth,
Crofut a.nd JYiyrtle were separated (Rec., p. 52), and not until
some years later, after Myrtle's death, did Rhea and her
·father meet (Rec., pp. 53, 54). Some months heforo the
marriage of Rhea and Lyle, Rhea came to live with her fath,.~r
in Philadelphia (Rec., p. 56 & 219), which ·City had for more
than ten years been his residence (Rec., p. 47) ~ This was in
the year 1916. Myrtle had died in [1911, and between these
two dates Rhea had been at boarding school. In March, 1917,
Rhea went to Detroit to pay a visi~ to some relatives (Rec.,
p. 57 & 221) and on l'Iay 10, 1917 J. intermarried with Lyle
E. Searles (Rec., p. 76). Immediat~ly following the wedding
they came to live in Philadelphia (!Rec., pp. 58 & 221). Iu
July, 1917 (Rec., pp. 58, 63, 222, 228), Searles left Rhea, and
never, either before or after his des~rtion, contributed to he1·
support
I
There has been read into the ~ecord the Pennsylvania
Statute of Distr,ibutiot~ enacted on J-pne 7, 1917. This statute
provides in substance as follows: Where one dies intestate,
leaving a spouse and other kindre<jl, but no issue, the surviving spo.use shall be entitled to $5,000.00 and one-half of the·
remainder, the other half of/ the r~mainder passing to the
parents or the survivor of them, ~ut, the statute further
provides that no husband who shant· ave for one year or upwards previous to the death of his wife willfully neglected
or refused to provide for his wife, or who shall for that period
or upwards willfully and malicious! deserted her, shal1 ha vc
the right to claim any title or inte est" in her real or personal estate after her decease (Rec., pp. 217, 218).
Under normal conditions, Searles' interest in the estate
of Rhea would be FIVE TI:IOUS.AND DOLLARS ($5,000.00),
plus one-half the remainder, the other half or the remainder
passing to R.hea's father, Henry Crofut. But by reason of the
fact that Searles willfully neglected to provide for Rhea or
that he willfully deserted her, he lost all interest in her estate,
and Crofut became her sole distributee.
Had Searles established his contention that Rhea was the
daughter and sole distributee of Gordon, the next of kin of
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Gordon, who claim only as residuary distributees, would have
been entitled to nothing. There were then two ways in which
the next of kin could defeat Searles: They could show that
Rhea was not the daughter of Gordon, but was the daughter
of Crofut (and this they showed); or they could show that
at the time of her death Rhea was domiciled in Pennsylvania,
and that Searles by deserting her and failing to contribute
to her support had lost all interest in her estate. While the
case 'vas finally determined on the first of these points, the
next of kin, as above shown, in their pleadings, relied on the
defense of Rhea's domicile in Pennsylvania. Not o_nly did·
they plead Rhea's Pennsylvania domicile, but they further.
introduced witnesses to prove both domicile, desertion and
failure to support.
One of these witnesses was Henry Crofut, the father of
·Rhea. In the record, Crofut 's deposition covers seventy
closely written pages. "\Ve have carried into the record !or
this appeal the pertinent parts thereof; we call attention to
the length of the deposition as an evidence of our statement
that Crofut was the "star" witness for the next of kin in tha
legitimacy proceedings.
·
Crofut testified that he first saw Rhea in the summer of
1915 (Rec., p. 54). From the date of this meeting until the
latter part of 1916, Crofut and his daughter were in constant
correspondence with one another (Rec., p. 56). R.hea was at
school, but was very anxious to come on to Philadelphia to
. live with her father and finally, against his advice, ran away
from school the latter part of 1916, and came to- make her
home with him in Philadelphia (Rec., p. 56). In the Spring
of 1917, she returned to Detroit on a visit and married. Searles
(Rec., pp. 57 & 58). Crofut further testified that immediately
following the marriage, Rhea and her husband came to Philadelphia to live and rented an apartment there, and that
shortly thereafter Searles disappeared (Rec., p. 58).
The other witness introduced by the next of ·kin was B. I.
DeYo:ung, who managed Rhea's financial interest during the
latter part of her life. He first met her in December, 1916
(Rec., p. 62), when she came to live with her father, and,
after her marriage, it was through his efforts that ~he and
Searles obtained an apartment in Philadelphia, into which
. they moved in June, 1917 (Rec., p. 63). Two or three weeks
thereafter Searles left his wife, and in leaving stole her car
(Rec., pp. 71 & 72). More than a year later, in October, 1918,
Rhea died. DeYoung further testified that during this time,
he frequently saw Rhea and that during this time Rhea lived
constantly in Philadelphia (Rec., p. 63).
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}fr. Scott, .who examined Mr. DeYoung, in direct examination asked him:
'' Q. From the time Lyle Searles deserted hia wife from the
time mentioned until her death, did he ever return to her Y
"A. Not to my knowledge." (Rec., p. 64.)

And Mr. Scott then proved by Mr. DeYoung, who is an
attorney, that the law of Pennsylvania deprives a husband
of any interest in his wife's estate in case he deserts her or
neglects to support her for a period of one year (Rec., p. 65).
Thus in their pleadings, the next of kin denied that Rhea at
the tiine of her death was domiciled in Michigan, and they
denied that Searles is her ~istributee, and they went further
and introduced evidence to prove that she was domiciled in
Pennsylvania and that Searles had no interest hJ her estate.
If it is possible for people to take a position in legal proceedings, these people at the time of the Searles cross-bill,
took the position that Rhea was not domiciled in Michigan and
that Searles had no interest in her estate.
.
Lyle E. Searles was, of course, introduced in his O"\vn be-.
half~ His testimony, for whatever it may be worth, is contained in ·this record. He, of course, testified that he never
expected to make Philadelphia his home and that he was
not employed there (Rec., pp. 78 & 79), and that after considerable meandering, he obtained a position in Ne"\v York
in the early Fall of 1917 (Rec., p. 81), and that in the early
Fall be saw Rhea on a visit to Philadelphia (Rec., p. 80). The
in~eresting fact is that one of the incidents of this visit to
Philadelphia, according to Searles, was a visit to Mr. DeYoung (Rec., p. 82) ; yet Mr. De Young testified that after
Searles deserted Rh~a in July until after Rhea's de~th (Rec.,
pp. 72 & 230), he never sa"\v him. According to Searles' own
testimony, he then lost all ·track of his wife, and not until
some months after her death, did he learn that she was dead.
He immediately rushed to Philadelphia to find whether there
was any money there to which he might be entitled (Rec.,
p. 85).
.
.
We spend little time or space on the testimony of Searles
for the reason that it was given in his own behalf, by a man
attempting to enrich himselfby casting a shadow on the paternity of his deceased wife, and also for the reason that wherever Searles and any other witness testified to the same fact
Searles' testimony is contradicted.
As heretofore pointed out, Collins Denny, Jr., on April13,
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1925, qualified as the administrator d. b. n. of the estate of
Rhea. The motion for his qualification was made by counsel
for Henry Crofut, who had a few 'veeks previously qualified
as Rhea's administrator in Pennsylvania. In support of this
·motion, there was filed the proof of Crofut 's qualification and
the papers relating thereto (Rec., pp. 123 et seq.). In the
petition of Crofut before the Pennsylvania Court, he alleged
that Rhea died domiciled in Pennsylvania and that by his desertion of her, Lyle E. Searles had lost all interest in Rhea's
estate, and that he, Crofut, was Rhea's sole distributee (Rec.,
p. 124). · Searles appeared before the Pennsylvania Court and
filed an affidavit in which he admitted every allegation of
Crofut 's petition, with the exception of the allegation of desertion (Rec., pp. 125 126), in other words, he made oath to
the fact that Rhea ~d domiciled" in P~nnsylvania. In their
petition, Denny, Administrator, and Crofut, took the position,
which had been taken by the next of kin regarding Rhea's
domicile ; namely that she was domiciled in Pennsylvania and
that Crofut was her sole distributee. Many remarkable things
have occurred in these cases, but none more remarkable than
the reversal by the next of kin of their position. In the hearing on the Searles' cross-bill, it was to their advantage to
show that Rhea was domiciled in Pennsylvania; such was
their allegation and such was their proof. No,v, however,
that Denny, Administrator, and Crofut come forward relying
upon this fact, the next of kin reverse their position, it being
to their advantage to do so, and say in their ans,ver that:
"The said Rhea Searles was born and married in the State·
of Michigan to a resident of that State, and was at the time
of her death a legally domiciled resident of the said State;
under the laws thereof, the said Lyle E. Searles was her
sole distributee and only heir at law." (Rec., p. 153.) .
It might be well here to point out that the Michigan Statute
of Distribut·ion which has been read into the record, provides
that where a woman dies intestate, leaving no issue, one-half
of her estate, after payment of her debts, goes to her husband, and one-half to her parents or the survivor (Rec., pp.
253 et seq.).
.
Crofut and DeYoung were called on to testify by your petitioners in support of their petition. In their testimony, they
developed more fully those facts to which they had formerly
.
testified, when called by the next of kin.
Crofut testified that on July 19, 1917, he learned that
Searles had left Rhea, and that Rhea told him that she did
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not know where Searles had gone (Rec., p. 222). At that time,.
Crofut was-in the Army, and on August 3, 1917, he left Philadelphia for camp. He returned to Philadelphia on December 24, 1917, and on January 2, 1918, Rhea accompanied him
back to Camp Hancock, where she remained until April 29th.
During this time, she did not see Searles and did not hear
from him (Rec., p. 222-A). Indeed, during this time, she
mentioned him to her father only once, and then only to say
that she regretted ever haying seen him. Crofut sailed for
Europe on May 6, 1918, and did not return until after Rhea's
death, but up until the time of her death, he heard from her
frequently, but never once did she mention Searles (Rec., p.
223).
DeYoung testified that after Searles left Rhea in July,
1917, she continued to live at the apartment. The rent for
this apartment was paid by DeYoung with Rhea's money.
In August, Rhea went to Atlantic City (Rec., p. 228), and r<.~
turned after a fe'v weeks to Philadelphia and took up her r~si
dence in a hotel there (Rec., p. 229). During this time, her
living expenses were cared f"or by Mr. DeYoung out of hen·
moneys, which were in his hands, as were her expenses aft~r
her return from Camp Hancock.
In the light of all this testimony, the major portion of
which 'vas introduced by the next of kin, there can be no doubt
of the fact of Searles' desertion and of the fact of R.hea 's
domicile in Pennsylvania. The only witness who has been introduced to refute these facts is Lyle E. Searles himself, who
testified in his own behalf, who has since made an affidavit
that Rhea at the time of her death was domiciled in Pennsylvania, and who is a man of a character that permits him to
attempt to enrich himself by blasting the name a11d reputation of his deceased wife who died a girl of nineteen years
of age.
·

H.
THIRD ASSIGNlviENT OF ERROR.
·Your petitioners contend that the Circuit Court of Henrico
County erred in its :finding that Rhea Gordon was at the time
of her death domiciled in and a resident of the State of ~Iichi·
gan, whereas, it should have found that she was at that timCl
domiciled in and a resident of the State of Pennsylvania ; and
further that said Court erred in finding that Henry Crofut,
.R.hea 's father, was not one of her distributees, whereas it
should have found that he was her sole distributee.
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I.
ARGUMENT ON THIRD ASSIGNMENT OF ERROR.
This assignment involves more a question of fact than a
_ .
question of law.
When Denny and Crofnt filed their petition, they found as
above recited that the next of kin had expressly taken the
position that Rhea Gordon 'vas domiciled in Pennsylvania,
and that because of the desertion and 11on-support of Lyle E.
Searles; her father, Henry Crofut, was under the Pennsylvania statute above recited, her sole heir-at-law. They fou~d
that Lyle E. Searles, had, by sworn affidavit, admitted that
. Rhea was domiciled in Pennsylvania at the time of her death.
It is submitted that by reason of their former position, set
forth both in their pleadings and by the testirriqny introduced
by them, the next of kin are estopped from now coming forward and contending that Rhea at the time of her death was
domiciled in Detroit. Thev will not be allowed to make sport
of the la'v and indefinitely" drag out litigation by at one time
taking one position, which happens to be to their advantage,
· and at another time shifting their position when it appears
to be to their advantage to do so. In the case of Ches., etc.,
Ry. Co. v. Rison, 99 Va. 18, it is said:
"A party is forbidden to assume successive positions in the
course of a suit or series of suits, in reference to some fact
or sets of facts. which are inconsistent with each other and
mutually contradictory."
·
The case of Supervisors v. Spilnta'l~, 113 Va. 391, is as follows: An election 'v:1s orde1·ed to determine whether Faunu.ier County should issue bonds for roads, and the returns
showed the majority of the county in favor of" bonds, but a
majority of two against bonds in the Centel' Ma.gisterial District. Petition was filed alleging that the election was undue
and the return falRe. The Supervisors answered denyin~
these aIlega.tions. The ballots cast in the Central ~{agisteria l
District 'vere opened· and counted in Court. and it was found
that there was a majority of two in favor of bonds. An order
according-ly. was entered directing- the Supervisot·s to issue the
bonds. On appeal, the Supervisors contended that since the
netition had alleged an undue election. whicl1 the Supervisors
had denied in their answer, the election should be set aside.
And this~ despite the fact that the Supervisors had contended·
that the elect-ion was fair.. The Court said~
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''The contention of the defendants is violative of the· well
settled principle that a party cannot assume suooessive positions in the course of a suit 'which are inconsistent with each
other and mutually contradictory, but will be held to the defense set up in his pleadings.''
Other similar cases are Va. R. & P. Co. v. Ferebee, 115 Va..
289; Colley v. Swrnmers, etc., Co., 119 Va. 439; Cwnada v. Beasley, 132 Va. 174; Aleza;n.de·r v. Com-monwealth, 137 Va. 477.
We wish, in justice to Mr. Scott, counsel for the next of
kin, to say that he attempted to explain this inconsistency.
For when asked why in his examination of Mr. DeYoung, he
had asked him whether Lyle Searles after deserting his wife
ever returned to her, he stated that that question was asked
bec-ause J\~Ir. DeYoung had suggested that the Lyle Searles
claim might be defeated by showing that Rhea had been deserted by her husband and that this suggestion of Mr. DeYoung's had been made just before the taking of his deposition. After a period of six years one's memory becomes defective. 1vfr. DeYoung's deposition was tak~n on May 10,
1920. This 'vas more than a year after Mr. Scott came into
the case and more than a year after the answers of the next
of kin had been :filed and after they had expressly denied that
Rhea was domiciled in Michigan.
:.
Exclusive of the fact, however, of the inconsistent positim1
of the next of kin, it is clear that Rhea was at the time of
her death domiciled in Pennsylvania.
No authority is needed to sustain the principle that the
domicile of an infant living with her father is that of the
fath~r. At the time of her marriage Rhea was living with her
father in Pennsylvania, and was _simply on a visit to Detroit.
She was, therefore, at the time of her marriage domiriled in
Pennsylvania. The domicile of Searles is questjouable. He
registered for the draft in Detroit a few weeks after he was
married; he came to Philadelphia and took an apartment for
six months; before the expiration of this time, he went to New
York where he lived for seven months. He then went into
the Canadian Army for a short time, and returned to Detroit
in September, 1918.
·
If Rhea's domicile after the desertion of SearleR was not
governed by her marriage status, the evidence is conclusive
that she was at the time of her death domiciled in. Pennsylvania. _ There she had lived for two years; thet·e she had
her permanent home and to Philadephia she always returned.
It was once the la'v that at all times and in all cases the
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domicile of a married 'voman was that of her husband. This
rule was based on the old :fiction of the unity and oneness
of husband and "ife. But since the various Married \Vomen 's
Acts have been enacted in all the States of the Union, tbe
reason for this rule has fallen, and it is now possible for a
married woman to acquire a domicile separate and apart from
that of her husband.

Matter of Florence, 54 Hun. 328, 7 N. Y. Sup. 578:
''The old rule in reference to a married 'voman 's domicile
cannot, certainly, prevail in view of the rights which are
recognized to be hers by the statutes. The property relations
which between husband and wife have been entirely changed
since the rule in question has obtained, and the reasons for
the rule 110 longer exist. rrhe wife is now a distinct legal
entity, having in the disposition of her property all the rights,
and even more than a husband has ever possessed, and the
husband has no control whatever over her movements or her
disposition of her property."
·
More tl1an 25 years ago !{r. 1\Hnor in his great "rork on
Conflict of Laws, in discussing the right and the ability of a
wife to acquire a separate domicile, says on page 98:
"But where the improper act of the husband is one that
amounts _to a total renunciation of the marriage relation, as
in the case of desertion, and as a result the wife is left to
make her own 'vay in the World and by her o'vn endeavors
to provide a home for herself and her family, it would seem
to be a great injustice to deny her the right to make her
legal as well as her actual home in any place which will
promise her a livelihood, untrammeled by presumptions of
law favorable to the husband, which he himself has outrageously cast aside. It is submitted therefore (with deference) that the wife, even :without divorce, should be permitted
to alter her domicile when deserted by her husband.''
In Willicvmson v. Osebton, 232 U. S. 619, · 34 S. Ct. 442, 58
L. Ed. 758, it is said:
.
''We see no reason wl1y the wife who justifiably has left
her husband should not have the same choice of domicile for

-
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an action for damages that she has against her husband for
divorce.''
It is submitted that the same is true, when the wife has
been unjustifiably deserted. See also 19 C. J. 416.
The facts as outlined above show beyond a doubt that
Searles did desert Rhea. Mr. DeYoung and ~Ir. Crofut have
both testified explicitly to this fact, and the evidence shows
that Rhea supported herself. Searles denies the fact, but his·
own evidence is such as to show that he so completely lost
touch with his wife that not until months after her death did
he learn of that fact. He alone denies desertion and denies
it as heretofore has been said in an attempt to blast her legitimacy, to ther~by enrich himself. It is believed that where
evidence of this kind is unsupported, it is not worth the paper
on which it is written.
Rhea was, therefore, domiciled in Pennsylva~ia, and under
the Pennsylvania statute above cited, her husband had lost
all interest in her estate, and Henry Crofut, by reason thereof,
became her sole distributee.

J.
FOURTH

ASSIGN~fENT

OF ERROR.

Your petitioner, Henry Crofut, contends that the Circuit
Court of Henrico County erred in denying to him the relief
prayed for, a.nd in particular that the said Court erred in
refusing to set aside so far as he is concerned the decree of
July 31, 1923, by which the ''release and assignment'' of
August 2,1923, was ratified and approved.
K.

ARGUMENT ON FOURTH ASSIGN1vlENT OF ERROR.
All that has been said under our second assignment of error
might be repeated here. But Henry Crofut stands in a. somewhat better position than does Rhea's Administrator. Rhea's
Administrator executed the assignment and was a party to
these suits at tl1e time of the entry of the decree of July 31,
1923. . Crofut was totally ignorant of the assignment·. and
was not a party to those proceedings, yet the next of kin say,
and the lower Court so ruled, that Crofut has b~en deprived
of all his interest in his daughter's estate, and that he has

~npreme
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no remedy. Under the Michigan law he is entitled to onehalf, under the Pennsylvania he is entitled to all, yet a Court
of Equity had held that he had lost this in a proceeding to
which he was not a party!
This· fact we have brought out time after time, but so important is it, ana so revolutionary is the ruling, that your
petitioners wish to segregate it and focus attention thereon.
_The next of kin have argued below that they compromised
with Rhea's estate all the claims it bad. You:r petitioners
know of no claims Rhea's estate had against the next of kin
until they aided Rhea's administrator in attempting to commit a. devastavit. 8uppose for the moment that the ''release
and assignment'' w.as a compromise ; under Sect. 5440 of the
Code of 1919 the compromise is of no effect for no compromise
is binding unless app.roved by a Court with all parties in interest before it.
With all deference, we say that the actions of the "Star
Chamber'' were no more unjust, than is the unheard of doctrine that a man may lose every right he has to valuable
property by a decree of which he had no notice, entered in a
suit to which he was not a party.
For the reasons stated, we pray that the decree of the lower
Court be reversed and that this Court will enter an order( 1) Allowing interest. on the legacy made for the benefit

of

Rh~a

Gordon from the death of George S. Gordon ;

(2) Directing the Circuit Court of lienrico County to enter
a decree in favor of your petitioners, setting aside and. annulling the decree of July 31, 1923, and the ''release and as·
signment" of Aug. 2, 1923;
(3) Declarin·g that Rhea Gordon was at the time of l1er
death domiciled in Pennsylvania, and that Henry Crofut is
the sole distribtitee of his daughter, Rhea Gordon Searles.
And your petitioners will ever pray, etc.
COLLINS DENNY, JR.,
Admr. Rhea Gordon Searles.
HENRY CROFUT,
By WELLFORD & TAYLOR,
GARFIELD, MAcGREGOR & BALDWIN.
We, the undersig-ned attorneys practicing in the Supreme
of Appeals in Virginia, do certify that in our opinion
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the decree of the Circuit Court of Henrico County complained.
of is erroneous and that the same should be reviewed and reversed by the Supreme Court of Appeals of Virginia.
COLLINS DEN~rY, JR.,
B. R~ND. WE:(JLFORD.
Received Apr. 29, 1927.

R. H. L .. C~

Appeal allowed. Bond, $500.00, required Henry Crofut.

R. H. L. CHICHESTER.
To the Clerk at Richmond.
Received May 6, 1927.

H. S. J.

IN THE
SUPRE~iE

COURT OF APPEALS OF VIRGINIA,
AT RICHMOND.

John L. Cannon, Executor of Estate of C. W.- Fuller and
American Surety Company of New York, a Corporation,

v.
John R. Searles, Administrator d.1:>. n. c. t. a. of .the Estate
q£ Myrtle R. Gordon Searles, John L. Ingram, Administrator Estate of Mamie S. Gordon, John L. Ingram, Administrator of Estate of Harry S. G9rdon, John L. Ingram, Administrator Estate of William J. Gordon, John L. Ingram,
Administrator Estate of Eliza beth Gordon Pelton, Elsie
Gordon Tilghman, Edith Gordon, Carla Gordon, John L.
Cannon and B. I. DeYoung, Administrators d. b. n. c. t. a.
· of the e.state of GeorgeS. Gordon, of Collins Denny, Jr., Administrator d. b. n. of the estate of Rhea Gordon Searles
and Henry Crofut..
·
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To the .Honorable J'ltdges of the 81.tpreme Co·zcrt of Appeals
of Virgirvia:
Your petitioners, John L. Cannon, Executor of C. W.
Fuller, deceased, who was executor of the estate of George
S. Gordon in Virginia, and the American Surety Company of
New York, respectfully sho'v unto Your HonorsThat they are aggrieved by a final decree entered by the
Circuit Court of Henrico County November 10, 1926, in the
consolidated causes therein depending under the short style
of Clifford W. Fuller, Executor, etc., v. Myrtle R. Gordon
Sea~les et als., and Cannon and DeYoung, Administrators,
etc., v. Elsie Gordon Stelle et als., overruling certain exceptions taken by your petitioners to a commissioner's report
which found that your petitioners were liable to the estate
of George S. Gordon in the sum of Eighty-:five Thousand Four
Hundred and Twenty-seven Dollars and Sixty-two Cents
($85,427.62).
The matters involved in the consolidated suits of Clifford
W. Fuller, Executor, against Myrtle R. Gordon Searles et
als. and Cannon and DeYoung, Administrators, against Elsie
Gordon Stelle et als., have been before this Court in .two
cases-First, a petition for an appeal filed by Lyle E. Searles,
which 'vas denied; and, Sec01~d, the case of Collins Denny,
.Jr., Administrator, etc., v. John R. Searles, Administrator et
als., in which an appeal was allowed and the decree of the
lower court reversed March 12, 1926. As this record contains
much that is pertinent to this appeal, we ask the court to
treat the record therein as a part of the record in this appeal,
and we will refer to it herein as the "Denny Record".
The decree of November 10, 1926, from which an appeal is
prayed, also dismissed the cross bill of Collins Denny, Jr.,
Administrator of Rhea Gordon Searles, deceased, and Henry
Crofut, who have signified their intention to ask that an appeal be allowed them therefr.om. Whilst the questions involved in the two appeals are in the main separate and distinct, the facts are so interwoven that it is believed that a
clearer understanding will be obtain~d by printing all matters affecting either appeal in one record. This will save
much repetition and unnecessary expense in copying and
printing. In this ·case, we will refer to the record filed 'vith
the Denny, Administrator, petition as "Record".
/

THE FACTS NECESSARY to au understanding of the
matters involved in this appeal are as follows:
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George S. Gordon was a 1 esident of Henrico County, Virginia, and died therein January 19, 1905, leaving a last will
and testament in which Clifford W. Fuller was named as
executor. (Denny Record 30.) .After providing for the payment of debts, the testator left three legaciesMamie S. Gordon, his mother, $15,000.00.
C. ,V. Fuller, $5,000.00."
C. W. Fuller, Trustee for his adopted daughter, Rhea
Gordon, $100,000.00, ''the i'IWO'Ine fro 'In said swm of money
to be paid to my said daughter for her support and 'lnaintenance, q~tarterly or oftener", principal to be paid over when
. Rhea is twenty-five years old. If she dies under twenty-five,
the principal to pass into the residuum of the estate.
The residue of the estate was left to his widow, 1\fyrtle R.
Gordon, on conditions prescribed by the will.
Clifford W. Fuller qualified as executor of the will Jannary 18, 1905, with the American Surety Company of Ne·w
York as his surety.
November 3, 1905, Myrtle R. Gordon renounced the 'viii
and elected to take her distributive share of the estate. (Denny
.
Record, p. 65.)
This suit was brought to administer the estate of' George
S. Gordon April 17, 1906, by Clifford W. Fuller as executor.
A decree of reference was entered referring the cause to a
commissioner to report as to the assets and liabilities of the
estate and to settle the accounts of the executor. (Denny
Record, p. 23 et seq.) ·
Septe~ber 7, 1906, the commissioner took the evidence of
C. W. Fuller (Denny Record, p. 46), who on that day filed
his accounts with the vouchers sustaining them with the commissioner. The last voucher is dated September 6, 1906~ and
the last receipt bears date July 6, 1906. There is n.o evidence
that the executor laid before Jlil r. Sands any mem. ora<1ulwm of
receipts or disburse1nents after the date of lvis det)osition.
The evidence does not show that Fuller was in Richmond
after that time. Sands stated the accounts of the executor
not only for t_he year beginning January 18, 1905, and ending
January 17, 1906, but also stated the accounts from January
18, 1906, to the date of the last voucher. In the· accounts
returned with his report, which is dated January 18, 1907,
the balance is found as of that date, the commissioner apparently overlooking the fact that the account 'vas intended
to cover only the period to September 7, 1906, when Fuller
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gave his deposition. This is important as the dating of the
accounts is made the basis of the contention by the next of
kin that Fuller wilfully withheld from the commissioner all
receipts after July 6, 1906, and all disbursements after September 6, 1906, and should therefore be deprived of commissions on receipts covered by it. The accounts of Commissioner Crawford show that there were no receipts of income
and no disbursements between the dates of the last entries
in the accounts settled by Sands and the date that Fuller gave
his deposition and laid the accounts before the commissioner.
It thus appears that it was the plain intention of Fuller t9
bring his account down to the time of his deposition and
that the mistake in dating it was purely a clerical error·
of the commissioner. That there was no motive or reason
for not entering in the accounts the receipts and disbursements from September 7, 1906, to the end of the fiduciary year
is shown by the accounts returned by Commissioner Crawford with his report. These accounts show receipts during
that time of $3,777.02 and disbursements of $15,774.56.
(Record, 9-A.) Had these items been included, the Sands
account would have shown a balance due from the estate
to the executor of $6,4.52.52 instead of a balance against the
executor of $5,544.97, as shown in Sands' Report. Had the
omitted items been included in Sands' account, Fuller would
have been credited with commissions on the additional receipts of $3,777.02, or $188.85. There was, therefore, every
reason why Fuller should have desired the omitted items to
appear in the account.
The Sands' report was filed in the Clerk's Office of the
Circuit Court of Henrico County ~larch 8, 1907, and the only
exception taken thereto was by Clifford W. Fuller, Executor,
_ as to the allowance of taxes aggregating $1,120.35 to the
State of Virginia and County of Henrico. No decree was
entered on the records of the court passing on this exception
or confirming the report of Commissioner Sands, but there
'vas found in the papers in the cause a decree bearing the
endorsements of James Alston Cabell and Henry R. J\IIiller,
who were the only counsel in the case, and David Meade
White, 'vho was guardian ad litmn for Rhea Gordon, 'vho was
then an infant. No appearance had been made by any of
·the defendants to this date. This decree bears date July,
1908. 'rhere is no explanation why the decree was not entered. There is no endorsement on the decree by the court
and there is no allusion to it in any. subsequent proceedings.
It should be noted, however, that this decree so far as it sus-
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tains the exception taken by the Executor to the taxes due the
State of Virginia and County of Henrico has been accepted
as final, and the estate of Gordon has received the benefit
of it.
When Fuller died in October, 1917, without any further
statement of his accounts, this decree was in the papers in
the cause. No question was raised as to the validity of these
accounts by exceptions, or otherwise, at that time, and the ...
_ Sands accounts were treated by Brubaker and Wellford as
correct, .and it was made the ba~is of their accounting. It
was not until the argument of the case in 1924 that an attack
was made on the Sands account. No exception was filed
then.
At the time that the Sands report was filed, the widow was
alive, Rhea Gordon was alive, and Fuller -was alive. The
widow died in 1909, Fuller died October 18, 1917, and Rhea
·Gordon died October 14, 1918. The last of the beneficiaries
named by Gordon had been dead more than five years before
the correctness of the accounts was questioned.
Fuller did not open a regular set of books, or keep regular
accounts of his transactions as executor. He kept a separate
bank account, however, of the estate funds and entered on
the stub of his check book the receipts and disbursements. It
was from this evidence and vouchers in the possession of Fuller that Bru~aker obtained the information as to receipts
and disbursements on which all of· the accounts ar.e based.
After the Sands settlement the estate consisted almost entirely of interest in estates and stock in Cleveland land companies, and its increase in value was due mainly to Fuller's
refusal to part with the stock of these companies.
"\Vhen Fuller died, he owed the estate a very small amount,
but was largely indebted to the trust fund. He had· overpaid the widow and had made large payments to Rhea Go~
don, who had become of age, but had not paid in full the
legacies to himself, l\lamie S. Gordon, or the Rhea Gordon
Trust.
Conferences were held between counsel for the next of
kin and counsel representing Fuller's estate and American
Surety Company, and counsel for the widow's estate, in Richmond in the fall of 1919, and a statement of the transactions
of the executor a.nd trustee was prepared by Mr. Wellford,
counsel for the Surety Company, with the object of fixing the
exact amount of Fuller's indebtedness and paying such
amount in settlement. Copies of these accounfs were mailed
·to counsel for the next of kin. (Record, 204 & seq.) No
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statement of the position of counsel for the next of kin as to
these accounts was made until 1924, after the next of kin
are alleged to have acquired the assignment from Searles,
Administrator of Rhea Gordon. They then, for tile first time,
set up the claim that the Sands settlement was a nullity and
that Fuller should not be allo,ved commissions on the amounts ·
received during that period of his administration and should
not receive any commissions on amounts received thereafter,
· and should ·be charged compound interest on all funds in his
hands.
Commissioner Sheild, to whom the case 'vas first referred,
having died, the case was referred to Commissioner Crawford, who made a report in December, 1924, in which he state<!
his views of the facts and asked the court for instructions.
In this report, the commissioner made certain recommendations as to the principles to be followed in settling the accounts. The report was excepted to py Fuller's estate and
the American Surety Company of New York, and numerous
exceptions were filed by the next of kin. The Court overruled all the exceptions taken by Fuller's estate and the
Surety Company, and sustained all the exceptions taken by
the next of kin to the recommendations made by the Commissioner. The Court· directed the ·Commissioner to proceed to settle the accounts in accordance with these rulings.
In substance, these views were that the accounts settled by
Sands were null and void; that Fuller was p.ot entitled to
commissions on the amounts received during the period covered by these accounts, or on receipts subsequent thereto;
that he should be charged with compound interest on all
balances due by him annually to date; that the executor should
be charged with compound interest on all overpayments made
to the widow or the legatees; that the legacies did not bear
interest as of one year after the qualification of the executor, but bore interest only on liquidated amounts available
for ·distribution at the end of each year; and that the legatees
should be charged compound interest on all overpayments.
The commissioner, acting under the instructions of the
court, proceeded to state and settle the accounts and filed ~
a report dated December 10, 1925, returning therewith accounts of Fuller, Executor and Trustee, and of the various
legatees. In this report, he found that the estate of C. W.
Fuller and the American Surety Company were indebted to
the estate of George S. Gordon including the Rhea Gordon
Trust Fund in the sum of $85,427.62 as of November 26, 1925.
(Record 173.) To this report, the estate of C. W. Fuller and
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the American Surety Company filed twenty exceptions.
(Record 184.)
In the argument before the Court on these exceptions, counsel for the next of kin virtually conceded the correctness of
Exception 5 as to interest on the legacies to :~famie S. Gordon
and C. W. Fuller and Exceptions 6, 7, 8, 9, 10, 11, 15, 18 and 19
taken by Fuller's estate and American Surety Company of
N ~w York. The court sustained these exceptions and also Exceptions 13, 14 and 16, which were exceptions to errors in the
accounting, Exceptions 1, 2, 3, 4 and 5 (as to Rhea Gordon
legacy), 12 and 17 of Fuller's estate and the American Surety
Company, and the Exception of the American Surety Company of New York were contested and overruled by the Court.
It will be noted that the court in overruling the exceptions as
to interest on legacies of Fuller and Mamie Gordon and as to
charging· compound interest on the amounts due by the executor, both during the administration and after the death of
Fuller, reversed its own instructions to the commissioner as
to the method of settling the accounts.
When Fuller took charge of the estate, the inventory thereof was $145,868.68. During his administration, he received
$272,214.22. He himself stated in his deposition that he did
not know whether the estate 'vould be sufficient to pay the
legacies in full and Commissioner Sands in his report reserved
for future decision the question of the liability of Fuller for
any overpayment in case the estate should be insufficient to
pay the legacies in full. Such liability has never been questioned by counsel for Fuller's estate and the American Surety
Company. Commissioner Crawford, however, in his report
(Denny Record 82) finds that the estate is amply able to pay
all legacies in full and this :finding is fully sustained by the
accounts settled.
The estate valued at $145,868.68 in 1905 realized $272,214.22
during Fuller's administration, and had unliquidated assets
of $74,136.67 at the time of his death. This 'vas mainly due
to the unwillingness of Ful1er to sacrifice the stocks of the
various land companies held by the estate and the personal
responsibility he assumed by not selling these stocks for what
they would bring- on the market or by private sale. Fuller,
"Then he died. l1ad realized more than 186 per cent on the inventory and there were remaining assets valued at more than
50 per cent of the inventory.
When it was found that Fuller owed a lar~e amount to
the trust fund, his executor and the surety on his bond took
steps to ascertain what was due and endeavored to reach an
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agreement with those claiming the Gordon estate for the purpose of paying it. The evidence shows that the failure to
make a settlement was· due to delays on the part of the next
of kin.
The decision of the lower court deprives the executor of
all compensation for his services and give~ to the next of kin
not only what they were entitled to receive at Fuller's death,
but such amount increased by compound interest and mo-re
than thirteen thousand dollars of commissions earned by the
Executor.
Your· petitioners assign the following grounds of appeal:
(1) BECAUSE the lower court approved the actions of
Commissioner Crawford in declining to recognize as valid
and final the settlement made by Commissioner William H.
Sands January 19, 1997, and in beginning his accounts with
the death of George S. Gordon, instead of beginning the said
accounts September 7, 1906, the date C. W. Fuller placed before Commissioner Sands his complete accounts as Executor
of George S. Gordon to that time.

(2) BECAUSE the Court refused to allow the Executor
any compensation for his services and charged against him
as Executor and Trustee compound interest on balances in his
hands.
(3) BECAUSE the Court directed ·the Commissioner in
stating the executorial accounts to treat all funds in the hands
of the ·Executor as divided among the beneficiaries quarterly instead of making annual rests in .accordance with the
established rule in Virginia.
( 4) BECAUSE the Court did not allo"r interest on the Rhea
Gordon le~acy from 011,e year from the date of the qualification of Fuller as executor ; and instead allowed her Trustee
interest on only her pro ra.ta share of the distributable funds
each year, charging the Trustee and executor compound interest on all excess payments.

( 5) BECAUSE the Court approved the action of the Com.missioner in charging against C. W. Fuller's estate income
received by the Rhea Gordon Trust between Fuller's death
.in 1917 and Rhea Gordon's d~ath in October, 1918.

( 6) BECAUSE the Court confirmed the action of the Com-
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. missioner in closing the Fuller accounts at the date of the
qualification of his personal ·representative instead of at the
time of his death.
FIRST GROUND.
BECAUSE the lower court approved the actions of Commissioner Crawford in declining to recognize as valid·aiJ.d final
the settlement made by Commissioner William H. Sands Jannary 19, 1907, and in beginning his accounts with the death
of George S. Gordon, instead· of beginning the said accounts
.September 7, 1906, the date C. W. Fuller placed before Commissioner Sands his complete accounts as Executor of George
S. Gordon to that time.
The first ground of appeal assigned is covered by Exception 1 of the estate of Clifford W. Fuller and American Surety
Company of New York to the report of Commissioner Crawford :filed December 28, 1925.
Commissioner Sands report was full and exhaustive. It
responded fully to the directions of the decree of reference
under which he was acting. The accounts returned therewith
were correctly stated. There was no evidence in the case to
sho'v any reason for not allowing the Executor commissions
on receipts during the period covered by the accou.nts. The
report was dated January 18, 1907, and was :filed :hiarch 8,
1907. No exception was taken to it by any one of the four
beneficiaries of Gordon's will, Mamie S. Gordon, Clifford W.
Fuller, Rhea Gordon and :h£yrtle R. Gordon, who had already
1·emarried and was then the wife of John R. Searles. The
_only exception taken was by the Executor to the allowance
by Sands of certain. taxes claimed by the State of Virgi:rii~
and Henrico County. Rhea Gordon was an infant who was
represented by David Meade White as guardian ad litem.
The adult defendants made no appearance and the bill was
taken pro confesso as to them. · They relied on Fuller and
accepted without question what was done. No decree was
entered by the court passing on this report, but there was in
the· papers in the cause a decree bearing date July. 1908
(Denny Record 95), which sustains the exception· of the Executor as to taxes and in all other respects confirms the Sands
report and a supplemental report as to the taxes filed May 7,
1908. It may be fairly concluded from the· endorsements on
the decree and the decree itself, which sustains the exception
to the first report as to the taxes and confirms the second
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report of Sands disallowing the taxes, that the court ntust .
have known of the existence of Sands report of Ja'WUary 18,.
1905, and passed thereon; and the lack of any endorsement by
the court on said decree, which was consented to by all parties
to the suit, would indicate that he had ·1·z.o objection, to it at
that time. This is also confirmed by the fact that the sustaining of the exception as to over $1,100.00 of taxes 'vas acquiesced in by all parties, and the Gordon estate has received
the benefit thereof. No excep.tim~ has been filed to the S(JJnds
report since the date of this decree.
The facts stated a hove were disclosed by the papers in the
cause and both reports are referred to in the amended and
supplemental bill :filed in November, 1919. None of the adult
defendants answered the amended bill or excepted to the
Sands accounts, and the guardian ad lite·m of the infant defendant raised no question as to the validity of the Sands
accounts. No exceptions have been filed to it since. Its
validity was attacked for the first time in the argument before Commissioner Crawford in May, 1924, seventeen years
after the report had been :filed and nearly sixteen years after
the decree confirming it was placed in the papers in the cause.
As stated, no exceptions were filed.
Three objections were raised in argument(1) That Sands closed the account as of January 18, 1907,
and did not include items of receipts and disbursements after
September 6, 1906. This has been explained in the statement
of facts.
(2) That two infant defendants were not parties to the
suit at the time the report was made. It is true that these
infants were not bound by what was done at the time the report was made and they had the right. to make such attack
on the report and account as they saw fit after becmmng
parties to the suit. They were made parties in 1919, and
have been of age many years. They had no more rights
than the other next of kin and should have filed exceptions
or a petition setting out their objections to the accounts.
They havP- ilonP. neithP.r. ThP. r~r.ort and account were a'
valid and binding on them as on the adult defendants until
an attack was made in a regular way. The account and report were not nuU and void. Their rights to file exceptions
or petition attacking the account were merely preserved.
-Their rights were not increased because of infancy.
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·(3) That the Commissioner auo,ved commissions to the
Executor. This argument is that the Executor is not entitled
to commissions because the account was defective and the
account was defective because the executor was allowed commissions. This ·reasoning to say the least is illogical.
The report of Commissioner Sands returning the accounts
to the Court stands in the same position as any other Commissioner's report. It is prin~a facie correct and should be
confirmed, unless erroneous on its face, if no exceptions are
filed to it.
Mr. Minor, Vol. IV (Part 2),

p~.

1248 says:.

''The commissioner's report does not stand confirmed as a
matter of course. It is confirmed only by special order of
Court. Exceptions to a commissioner's .report, which, of
course, precede its confirmation, should be signed by coun.sei:
and partake in some degree of the nature of special demurrers.
The imputed error m'Ust be specifically and caref't"llY i1~d1.~
ca.ted; and 'tvhaCev.fir it~~ the repo·rt is not excepted to, mu.c:t
be understood as ad'mitted to be correct in pr·itnciple and· h1
fact.'' (Italics ours.)
Citing 2nd Robinson's Practice, 383, and Daniel's ChancerJ;
Practice, 1492, et seq., and l.filler v. Holco·mbe's Exor., 50
Va. 666, where the Court says:

" • • * The report was returned on the 11th of October,
1838; and this exception was not made until the 24th of April,
1845; upwards of six years afterwards, nor until after the
cause had come on to be heard at the special term withont
objection and been argued by counsel and the opinion of th«:·
Court pronounced ag-ainst the parties so excepting. During
this interval and while the report was lying in the ·office Holcombe, who was best acquainted with the various transactions
in·question had departed this life. Under these circumstances,
it would have been proper for the Court to disregard the exception.''
Read seventeen years for six years and Fuller for Holcombe and we would have this case.
The position taken by counsel for Fuller's Estate ancl
American Surety Company as to the Sands accounts, was
that they were pri·ma facie correct and should .be confirmed,
because .no exceptions were filed thereto in 1907, and none
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filed ·by any one since. This position is sustained by the
references to Mr. Minor and the cases t:elied on by him, and
the folloWing later cases:
Crockett v. Sexton et als., 70 Va. 54-5.

. ''Exceptions to a master's report are said to be in the
nature of special demurrers, and the party objecting m.ust
point out the error; otherwise the part ·not excepted to will
be taken to be admitted." (Italics ours.)
Sim'mons v. Simmons, .Admr., 74 Va. 457.

"In all cases where exceptions are necessary at all, they
should specify with reasonable certainty the particular
grounds of objection relied on, so as to enable the opposing
party to see clearly what he has to meet, and the Court what
it has to decide."
Cralle v. Cralle, 84 Va.

~01.

"It is proper to say also, that the evidence upon which the
commissioner acted, was returned with his report, and sustains his conclusions. This is said in answer to several objections to the report, which are made for the first time in
the petition for appeal. Besides, the matters in relation fo
-which these exceptions are taken, are such as may be affected
by extraneous evidence, and the exceptions, therefore; come
too late. The rule is that the parts of (};report 'll-Ot excepted·
to, are to be cons·idered as ad1nitted to be correct-both as·
treJ,qa·rds the prin. ciples and the evide1we upon. which theyj
a1·e founded; otherwise the opposite parly 'Wmtld be taken by
surprise, a·nil, in co'nsequence thereof, injustice 1night be.
done.'' ·(Italics ouFs.)
In the instant case, the report of Sands· had been filed
more than seventeen years before the objections were made~
The Commissioner had been dead more than ten years, and
Fuller dead more than seven years.
Fuller had the right to conclude that his accounts settled
before and approved by. Commissioner Sands and not excepted to were final, and that he was entitled to receive the
eommissions allowed therein.- Yet seventeen years. there_.
after and seven years after his death these accounts were
attacked in argument and set aside merely for the purpose
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of penaJizing the Executor's ~st~te by depriving him of his
commissions. Not. sat~sfied with this, the lower court charged
-the executor's estate with six per cent ~nterest compounded
annually on the commissions disallowed ..
. We have seen that the amended and supplemental bill was
filed in 1919, and Carla and. Edith .Gordon, the two infants,
omitted from the original bill, were made parties thereto as
infants over fourte~n years of age. The bill.was taken pro
co1z-fesso as to all of the next of kin, and nQ objection to the
proceedings under the original bill. was made in the answer .
pf the .Quarclian ad litem for the infant defendants.
·
· The infants were of age long prior to 1924, for their father
died in 1904, a year before George S. Gordon. .No exceptiQIUJ
have been filed for them. If laches appli~s in any case, it certainly is applicable here as to the Sands accounts.

Watson

v. !Jhi'r~ner:, ·128 Va. 600, p. 617·.
.

.

. "It is insisted by the appellee that the appellant having
failed to except to the commissioner's report, is precluded
from raising objections thereto. in this court. The .law upon
this subject i~ _perfectly well .established.' '
. ''Exceptions p~rtak~ of the nature of special demurrers,
and hencP, as the authorities Say, a party excepti1~.Q 'JnUSt put
]tis .finger on the error, that· the court may see what it is to
decide. It is too late, however, to do this for the first time
in the appellate court, unless the report be erroneous on its
face." (Citing with approval CraUe v. Cralle, 84 Va. 198.)
{Italics ours.)

· No. exceptions have been filed here, and the objection to
Sands report was made for the first time in argument after
the evidence before the Commissioner had been closed. We
submit it was too late. We are in no better position than we
would have been had the objection been made for the first
time in the Cou}.'t of App~als.
Same. case, page 619, quoting with approval case Hall. v.
Hall, 104 Va~ 773. On page 776 the Court says:
·
"But the report,-·~~cept as to errors apparent.on its face, is
prima fa.cie correct, ·and where ·the evidence is conflicting. the
appellate court will n·ot reverse the action of the trial court
overruling an exception to the report and confirming it, unless
the findings of the commissioner are clearly erroneous."

-
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''The exceptions to the· report partake of the nature of
special demurrers, and serve to direct the attention of the
court, with reasonable certainty; to the specific points of controversy.''
We submit that the above citations sustain our position
that the next of kin's attack on the Sands accounts cannot no\v
· be heard because there is no basis for it in the pleadings or
evidence.
The statute depriving the personal representative of commissions for failing to settle his ea; pa.rte account within the
time prescribed by law, Code 1904, Section 2679 (Code 1919,
Section 5409), has no application to a case like this, whPre
the accounts are settled in a suit brought for administration.
Fauber's Adntr. v. Gentry, 89 Va. 312.
The account returned with the report of Commissioner
Sands being settled inter partes should stand in no worse
position than it would have had the settlement been ex parte.
We have seen that in order to attack a commissioner's re.port exceptions must be filed stating 'the grounds of attnek
and that none were filed. Had the settlement been ex parte,
the account would have stood confirmed if no exceptions were
taken thereto within thirty days after it was filed in the
Clerk's Office. Code 1904, Section 2698. After such time,
a bill to surcharge and falsify the account was necessary ant!
such a bill must like exceptions to a commissioner's report
state clearly the grounds of attack. Such a bill must be filed
within a reasonable time and our courts have held five years.
to be reasonable. This account if settled ea; parte would have
been protected by the statute many years ago.
In the case of Peale. v. Hickle, 50 Va. 437, on page 445,
the Court says :
''An ea; parte settlement made by an administrator of hi~
account as such with the court by which he was appointed
though not final or conclusive, is yet prima facie evidence of
its correctness till the contrary is shown. It forms no barrier
to a bill in equity specifying errors, whether of Ia'v or of fact,
and impugriing the settlement upon that ground. The parties
interested may surcharge such a settled account by specifying
items for which credit should be given, but which are omitted,
or may falsify by pointing out charges improperly made. It
is impossible for the administrator, under general charges
not specifying errors, to defend himself properly, if the plain-tiff may come at the hearing with proof of those errors of
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which the defendant has before heard nothing. And not only.
the duty of specifying errors, but also the onus proba;ndi
devolves on the party complaining. The court will take it as
a stated account and establish it, unless errors be allowed. and
proven. 1 }fadd. Ch. 103; Stoughton v. Lynch, 2 John. Ch.
R. 209; Nimnto 's Exors. v. Com,mon,wealth, 4 Hen. & Munf. 57;
Atwell's Adn~r. v. Milton., Id. 253; Newton, v. Poole, 12 Leigh
112. And if no evidence be exhibited to surcharge or falsify
the account, and nothing improper in it is disclosed by the
answer, the court will not refer the case, but the bill will h<'
dismissed. Wyillie v. Venable's Exor., 4 1\!unf. 369. And H
would seem that where specific charges are made, the enquiry
will not be opened beyond the special matter charged, though
the bill may contain a general charge and a prayer for a full
account. Conseq~ta v. Fa'ltni'l~g, 3 John. Ch. R. 587; S. C., 17
John. R. 511. In th~ case the bill called for the production
of the sale bills and vouchers on which the settlement was
made, and asked leave to surcharge and falsify, if errors
should app~ar upon their production; but the only items complained of in the account as it appeared, and whieh were
specified, are the allowance of a commission of five per centum
to the appellant, upon the ground, as alleged, that not having
made the settlement within the time prescribed by law, J1e was
not entitled to any compensation; and the payments made
on account of the liability of the decedent as security for one
Ragan, a deputy sheriff; the bill alleging that the complainants had been informed, perhaps incorrectly, that tho
l)ond on which said liability was founded was not binding
upon the estate, and calling upon the appellant to furnish
information upon the subject. With regard to the complaint
that the commission had been improperly allowed, there sP.ems
to have been no foundation for it whatever.''
See also Lovett v. Thomas' Ad1nr. et als., 81 Va. 245-256 ;·
Moonnan v. Crockett, 90 Va. 185, foot page 197.
There being no error on the face of the Sands acconnt~
and no exceptions having been filed thereto, although morP
than seventeen years had elapsed since the accounts had been
filed, we submit that the lower court should have followed the
principles enunciated by Judge Tucker in Pet·kins v. Sa;u.nder,c;
a·nd Wade, Executors, 12 Va. Reports 422, where he says:
''I have conside'red it p.s a settled principle. that this court
will not enter into an examination of accounts. referred to a
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commissioner and settled by him unless an exception to them
has been taken in the court of chancery, nor then, unless the
exception be .so stated that this court may decide upon the
equity or legality of the 1Jrinciple only, upon which the article
is omitted or rejected."
We have shown that this principle governs the consideration
of commissioner's reports by the lo,ver court, and the lower
court has ignored it in the consideration of this case. we
have also shown that this principle is especially applicable
where the persons vitally interested and who alone wel'(•
familiar with the facts are long since dead, as in the present
case. Fuller, the executor, Sands, the Commissioner, 1\t[amie
S. Gordon, Myrtle R. Gordon, Rhea Gordon and C. W. Fuller,
the only beneficiaries of the will, were alive when the report
was filed. All had been dead many years when the objections
to the Sands accounts were made for the first time. It
would necessarily follow that the Sands account should have
been treated as correct, and that the accounts settled by Crawford should have begun September 7th, 'vhen Fuller placed
his accounts in the hands of Sands for settlement, with the
balances shown by the Sands accounts.·
To summarize in connection with the Sands report filed
l1arch 8, 1907As we have attempted to show by the authorities cited,
this account should have been confirmed unless it (a) contained errors on its face; or (b) was attacked by exceptions
.duly and regularly filed.
The account speaks for itself a·s to· (a) there being no
error on its face; and as to (b) not only were exceptions
not duly filed (except as to State and County Tax~s) but none
has been filed to this day. On these facts alone, therefore, we
submit that the court erred in refusing to confirm the re·porl .
.
·
But in addition, it has been shown that a decree confirming the account (except as to taxes) was prepared and was
endorsed by all parties before the court, certainly no later
than July, 1908. This decree was never entered of record,
presumably a mere inadvertence, as the evidence indicates
.it must have been considered by the court and, certainly, it
was acted upon by all parti.es as though duly entered.
Through nearly eleven years this state of affairs continued
and during this period not only the commissioner who made
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ihe report, but Fuller, the ·executor, Myrtle R. Gordon, the
widow, and Rhea Gordon died. Then seventeen ·years after
it was filed and without notice or warning of any kind, the
report was attacked by counsel in oral argument. It is humbly
submitted that the lower court should not have heard this
attack and that it erred in refusing to ·confirm the report
·nunc pro twnc, and in treating· th~ accounts returned therewith as void and of no effect. It, therefore, follows and we
maintain that the commissioner to whom the case was re:.
ferred under decree of November 20, 1919, should have been
directed to commence his account as of September 7, 1907,
the date Fuller placed his account in the hands of Commissioner Sands instead of directing that they be commenced
as of the date of the death of Gordon.
SECOND GROUND.

B.ECAUSE the Court refused to allow the Executor any
compensation for his services and charged against him as
Executor and Trustee compound interest on balances in his
hands.
(1). As to Allowance of Con~missions.

Section 2695 of Code of 1887, now Section 5425 of Code of
1919, provides:
"That the commissioner stating a.nd settling the accounts
shall allo'v the fiduciary, except in cases in which it is otherwise provided, a reasonable compensation in the form of
commission on receipts, or otherwise.''
The only statute providing otherwise is Section 2679, Code
of 1887, Section 5409, Code of 1919, which penalizes a fiduciary
who wholly fails to lay before a commissioner a statement
of his receipts for any year within six months after its expiration, or where the fiduciary is found chargeable for any
year 'vith money not embraced in his statement of account.
· In the instant case, the executor has not been found chargeable with any amounts not embraced in his accounts and as
the accounts are settled in a suit brought for administration,
the provision as to failure to lay th•e accounts before a conimissioner within six months has no application. Fa;uber's
Exor. v. Gentry, 89 Va. 312.
We have heretofore discussed the commissions allowed in
the account settled by Commissioner Sands and have shown
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that there is no reason for their disallowance. Even should
the report of Commissioner Sands be set aside and the account restated, commissions should be allowed the executor
for the period covered by that account because there is no
evidence whatever of any misconduct or failure to comply
with the law on the part of the executor up to the time the
Sands account was filed. The conduct of Fuller up to that
time cannot be questioned. That such is the law is shown
'!Jy Schouler on Wills, 5 Ed., End of Section 1545:
''As a general rule an honest and prudent fiduciary is entitled- to his just recompense and while one remains honest
and prudent, he may be allowed recompense even though his
.subsequent maladministration should debar all claim for continuing such allowance." Citing Foster v. Stone, 67 Vermont
336.
Fuller had charge of the estate of George S. Gordon for
a period of over thirteen and a half years, from January,
1905, until his death in ·October, 1917. A great amount of time
and thought was necessarily and manifestly given by him
to this work. He was a lawyer of ability and wide experience
in matters relating to estates, trusts and real estate. This is
manifest from his testimony given before Commissioner
Sands. His experience was such as to afford a sound basis
for judgment of real estate values. In the exercise of this
judgment, he took the responsibility of not converting into
cash the securities of the estate-stock in corporations owning land in or near Cleveland, Ohio-with the result that the
estate which was inventoried at $145,868.68 in January, 1905,
had been liquidated at the time of Fuller's death in 1917 to
the extent of $272,214.22 and had unliquidated assets of $74,136.67. Fuller must have kno'vn that he was responsible in
the event that these stocks depreciated in value. He must
have known also that he would have been fully protected had
he sold the stocks for what they would bring on the open market, or at a fair sale. He could thus have received commissions on the estate with perfect safety to himself but with
disastrous results to the beneficiaries of Gordon's will.
A great deal of stress was laid in the argument in tl1e
lower court on the fact that Fuller did not keep a regular
set of books as executor of Gordon and that his executor and
the accountants had to rely on his deposit books, checks and
vouchers to obtain the data for making out his executorial accounts. How many executors keep independent sets of books

-I

.Denny, Jr., Admr., etc., v. Searles, Admr., etc.

80

as executors, or even a ledger account of their transactions 1
Every commissioner of any experience has had to make out
settlements before him from data similar to that relied on
by Fuller. It is no evidence of bad faith or mismanagement
not to keep separate accounts, however unwise it may be for
the executor not to do so. If all receipts are deposited in
bank and all debts are paid by check, the original entries are
sufficiently full and complete to enable anyone to make out
the account. The inventory of the Gordon estate showed what
the executor was chargeable with, and the deposits to th~
executorial account showed what had been realized therefrom.
The evidence shows that at Fuller's death whilst absent from·
Cleveland, these stubs and vouchers were found in a suitcase where he kept them. Brubaker testified that there was a
receipt for every disbursement. Crawford (Record 1601 says
proper vouchers or cancelled checks were exhibited covering
all disbursements. Fuller's estate and the surety on his
bond have paid the expenses necessary to make out Fuller's
accounts. The lower court has refused to allow Fuller's estate
·even these necessary expenses.
In the opinion of your petitioners, the effect of the failure
to settle the accounts promptly has been greatly exaggerated.
It is not shown that one cent was lost to the estate of Gordon
because of the failure to make annual settlements. It will
also appear from the case of Fauber's Ad1n'r. v. Gent·ry, s~tpra,
that the statute depriving an executor of commissions has
no application to a case where the accounts are settled in
a suit brought for the purpose of administration. Counsel
for Fuller in Virginia doubtless knew of this statute and
this may account for their failure to see that the accounts
'vere settled annually. Commissions should be allowed at five
per centum unless reason is shown to the contrary. Allen v.
Va. Tntst Co., 116 Va. 319; William,s v. Bond, 120 Va. 678.
It may be noted here that neither the evidence nor the
accounts show that Fuller was at any time during his administration largely indebted as executor to the estate of Gordon.
In fact, if commissions were allowed, it would appear that
the estate was most of the time indebted to Fuller. Fuller's
indebtedness was mainly to the Rhea Gordon Trust Fund,
for which he was named as trustee under Gordon's will. This
fund could not be turned over until Rhea Gordon became
twenty-five years old or died. Instead of placing the money
out at interest, the trustee held the funds in his hands using
such amounts as were needed for advances to the widow,
thereby making himself responsible for six per cent on the
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fund. In the last few years of his life, Fuller paid Rl}ea
very large sums on account of her income. The evidence
shows that Fuller and DeYoung, as counsel for Rhea Gordon, just prior to Fuller's death, were endeavoring to reach
an agreement ~s to the fair rate of interest to be allowed
Rhea on the funds in Fuller's hands. DeYoung as counsel for
Rhea must have realized that, under the circumstances, it was
impossible for Fuller to invest these funds to advantage. It
must be recalled also that at this time the War between
France and Germany was going on and the crisis was at
hand which plunged the United States into t~e War with
disastrous consequences to all investments. Had Fuller lived,
there ·is but little doubt that he would have been able to settle
with. the cestttti que trust in full, or had Rhea lived until
twenty-five years. old, it is not likely that th~re would. have
been any trouble. This is the only malfeasance that can be
imputed to Fuller and this his surety from the beginning
notified those interested it was 'villing to remedy. It was only
after the next of kin came into the case that serious trouble
arose. This has been due largely to the exorbitant demands
made by the next of kin and their efforts to obtain not only
their share of the estate but to deprive Fuller of compensation so that they might receive more than they are legally
entitled to.
The persons now claiming what was formerly the residue
of the estate take solely by reason of the fact that the residue
has become intestate property. The testator had no thought
of them in making his will. No one of them is mentioned
by name, nor are they mentioned even generally as heirs.
Coming by chance into the right to property not intended for
them, and finding this great appre~iation in actual value,
they now urge that the executor be cut off without commissions, with all his time and work unpaid for and the resulting benefits to them of this management unrecognized, ~o
that they may receive not only all that they would have re- ·
ceivec;l had the estate been regularly administered, but the
amount of his commissions in addition. As the next of kin
'vere never in danger of losing anything on account of the
indebtedness of Fuller, what justification is there in depriving
him of compensation for services well performed f In considering this question, it should be remembered that Fuller
was acting in a dual capacity of executor and trustee. He
asked for commissions as executor, but none a5 trustee.
W.e submit that in passing
the question of the allowance
to the personal representative, the main question to be considered is whether. the estate was handled by the executor
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in such a way as to realize the full value of the assets. The
fact that the estate inventoried at $145,868.68 at the death
of Gordon had realized under Fuller's ·handling $272,214.22
and the unadministered assets at his death were valued at
$74,136.67 should be sufficient to convince the court that Fuller's administration was successful. The assets had realized
at that time about two and a half times the inventory and
the unadministered assets 'vere worth more than fifty per
cent of the original inventory. His administration resulted
in advantage to the legatees and next of kin, mainly because
of his assuming the responsibility of not selling the land company stocks owned by Gordon.
There is no reported case in Virginia exactly similar to
this. In all of the- cases examined, where commissions have
been disaJlowed, there has been (1) a loss sustained by the
estate; (2) the failure to settle the accounts of the executor
as the la'v required. Here no loss has been sustained ·and
there was never any da~ger of loss, for the surety on the
executor's bond upon Fuller's death came forward at once
and endeavored to ascertain the exact amount due bv the
executor. Not only did the surety do this, but in its co-operation it went so far as to have the accounts stated and the
exact amount of Fuller's indebtedness ascertained, first allowing five per cent commissions and subsequently three per cent.
These statements were forwarded, as we have seen (Record,
195, 204), to counsel for the next of kin for their approval in
tT annary, 1920, but no action was taken by the next of l~in
until this case came up before Commissioner Crawford in
l\Iay, 1924. In the meantime, the next of kin had been fighting over the legitimacy of Rhea Gordon and had then consumed a year in negotiating the purchase of the Rhea interest
from her husband, Lyle Searles, a Michigan administrator,
notwithstanding the fact that the next of kin themselves had
introduced evidence in the legitimacy proceeding to sh9w that
Rhea was not a resident of Michigan and was a resident of
Pfmnsylvania when she died, and that her husband, because
of his desertion of her before her death, had rio interest in
her estate. The veracity of the witnesses they then intro- ·
duced, they now attack.
As the accounts were settled in a suit, the statute depriving
the executor of commissions for failure to settle his accounts
did not apply, Fa~11ber's Exor. v. Gmz.try, supra, and very
properly. All parties were before the court and anyone who
desired could have had an order entered requiring the settlement, or the Judge of his own motion could have required
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it. No loss was caused by the failure to settle the accounts..

1lhe objects of Gordon's bounty did unt suffer, for wheneve~
they needed funds, Fuller appears to have furnished ·the
money whether the amount was in his hands to their credit
or had to be advanced.
The two latest cases in Virginia on this subject, Bliss v.
Spe'lwer, 125 Va. 36, and Jones v. V.a. Tntst Co., 142 Va. 238,
treat mainly of commissions on property turned over to the
legatee in kind as specific legacies, but both cases base the
allowance of commissions to the executor on services rendered and are much broader and more liberal in their treatment of compensation to executors than many of the earlier
cases.
We submit that no good reason ha~ been shown why the
executor should have been deprived of all compensation.
(2) As to Compounding of Interest.

The commissioner in his preliminary report of December
17, 1924, made certain suggestions as to charging interest
against the executor, to which the counsel for the executor
and surety filed an exception numbered 6, which was as follows:
"Because the commissioner reports that the estate of C. vV.
Fuller should be charged compound interest at the rate of
six per centum per annum on all balances in his hands to
February 18, 1919, and because the commissioner reports that
interest should be charged against the executor semi-annually
after that time instead of annually.''
This exception was overruled by the lower court and, the
·commissioner; acting in strict accordance with the instructions of the court, charged compound interest not only to the
death of Fuller but to the date of his report. (Record 161.)
To this report of Commissioner Crawford, the appellants
ftled Exception 3, which is as follows:
''Because the commissioner failed to separate the interest
from the principal and compounded interest against the
Executor."
To show the impropriety of charging compound interest
after the death of Fuller,.counsel for the appellants in their
oral argument cited Garn.ett Exor. v. Carr, 40 Va. 208-230-236-
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237; Cwtningham v. Cunni1~gha1n, 45 Va. 43-5; Gills v. Gills,
126 Va. 526-554-5, and after argument, counsel for the next
of kin conceded that the charge of compound interest was to
such extent improper.
An examination of the accounts of Commissioner Crawford will show that he made no separation of principal from
interest and compounded the interest against the Executor.
This method of settling the accounts was erroneous. Mr.
Minor, Vol. IV (First Ed.), page 1236, sa;ys:
" ***With the balance struck at the close of the preceding
year, whether for or against the fiduciary, the next year's
statement commences and interest is charged thereon through
that year; in pursuance of the maxim that it is natural justice that he who has the use of another's money shbuld pay
interest on it.· Compound interest, however, is not in general
to be charged against either the estate or the personal representative; indeed against the estate never nor against the
representative, except where he has used the money of the
estate in trade and will not disclose the profits which have
accrued; or except where he has acted as quasi guardian as
'vell as executor, in 'Yhich latter case the account after the
administration proper is completed, or a sufficient time has
elapsed to complete it, is to be adjusted upon the principles
of a guardian's account, charging the fiduciary with the interest upon the annual balances, notwithstanding they consist
in part or wholly of interest."
"It is not usual to charge interest on the several items of
receipt or disbursement during the year because it would be
expensive to consume so much time as would be required
by the calculations and for the most part the difference in
result to either party would be trivial. If, however, large
items of receipt or disbursement occur early in the year, the
usual practice (which is a 1nere ntle of convenience) must be
departed from where it shall appear to be necessary in order
to do justiee to the parties. In the event that it shall be
deemed proper to compute interest on the separate items, it
is to be observed that on items of disbursentent interest is
reckoned fro1n their date, 'vhilst on receipts a sufficient period
after the receipt to enable the fiduciary to invest the money
must be allowed before the interest shall begin. This lllterval is fixed by the Courts rather unreasonably at six
months * * • . ,.,
''Where the annual balance is against the personal repre-
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sentative. the estate is allowed interest thereon during the ensuing year, like any other creditor; but the disbu_rsements
made by the executor in the course of that year are at its close
to be applied, not first to discharge the interest, and then the
principal, as in ordinary cases, but out of indulgence to the
fiduciary to extinguish the principal altogether before a dollar
is devoted to interest. On the other hand, when the balance
is in favor of the executor or administrator he is allowed interest thereon during the year following, as the estate was;
but the moneys he receives in the course of that year go
as in case of an ordinary debtor to the interest first and afterwards to the principal, thus leaving the inte'rest bearing fu·nd
unili·minished, until all the h1terest accrued thereon has been
liquidated. This is a mighty advantage in favor of the personal representative, and is accorded to him because, whilst
the payment of debts due from an estate is in progress, he
must of ·necessity keep more or less money lying idly by him
in order to meet the demands which may at any time be
presented, and during that period of his administration it is
proper to deal leniently with him in respect to tl1e payment
of the interest on balances. But when the debts are paid,
or there has been .time to pay· them; and the executor or
administrator has only legacies and distributive shares· to
deal .with, the reason of the indulgence is at an end, and he
is thence forward treated and settled with upon the footing
of an ordhtary debtor and creditor. * • * . ''
"The method above described of stating the accounts of
personal representatives having been indicated in G-ranberry
v. Gt·anberr:l/, 1 Wash. 246, and fully explained in llnnvell v.
.Anderson, 3 Leigh 348, has been repeatedly illustrated in
subsequent cases as in Garrett v. Carr, 3 Leigh 407; llandlr.y
v. Snodgrass, 9 Leigh 484. '' And other cases cited.
From the above quotation, it will be seen that it was improper to charge the executor with compound interest on the
amounts in his hands, as he falls neither under the head of a
man who has used the funds of the estate to carry on business, nor is he in the categ·ory of an executor who stands
in the relation of guardian to a ward.
There is no evidence in the record to show that Fuller
used the trust funds to purchase property or to speculate
for his own benefit. The conclusion to be drawn from -an
exami.nation of the accounts is that Fuller, during the administration of the estate, used the funds in his hands improperly, it may be, for the benefit o~ the widow until her

Denny, Jr., Admr., etc., v. Searles, Admr., etc.

95

death and subsequently held them for the purposes of the
trust set up for the benefit of Rhea Gordon, which it was
his duty to do. ~is is indicated by the payments to .Rhea
Gordon during the two years preceding the executor's death,
which mounted up to a very large sum. He failed to invest
the principal received for Rhea Gordon and he is properly
chargeable with simple interest on these amounts.
The law, as stated by the Supreme Court of Appeals of
Virginia in the case of Strother et als. v. H~tll et als., 23 Gratt.
652, page 662, has been approved in numerous cases Rince:
''There can be no doubt, as a general rule, that executors
and administrators are not to be charged with compound interest; but it is well established that this general rule 'vill be
modified when required by the nature of the trust or the
express terms of the will. When the beneficiaries are minors
and acmtmulation for their benefit is the rule an.d inte·ntio·n
of the will, compound interest will be charged whether the
:fiduciary be an executor or guardian.'' (Italics ours.)
Judge Staples in the case of Crigler's Co1nrnittee v. Alexander's Executor, 74 Va. 681, says:
''The next question is whether in stating and settling the
accounts of the intestate as committee, he is to be charged
·with compound interest upon the balance in his hands. It is
insisted this ought to be done, by analogy to the rule governing in the settlement of guardian accounts. It is sufficient
to say, that the liability of guardian for compound interest
.grows out of the peculiar provisions of our statutes on that
subject. See Code 1873, Section 10, Chapter 124, and Garrett
v. Carr, 1 Rob. 196."
· ''These provisions have never been considered as applying
to other trustees.''
''The accounts of a committee of an insane person are
to be settled upon principles governing settlement of accounts
of other fiduciaries having the control of trust funds. They
are not chargeable with compound interest, except under very
peculiar circumstances. Where there is an express trust
for accumulating and the trustee, instead of investing, retains the funds in his· own hands, or where he employs the
money in his o'vn business and refuses to account for the
profits, he may be charged with compound interest as a punishment or as a measure of damage for undiscovered profits.''
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'The same conclusion is reached by the New York Gourt in
the case of Utica lns111rance Co. v. Lynch et als., 11 Paige
(N. Y.) 520, one of the cases relied on by counsel for th~
next ·of kin.
·
''The only question which properly arises upon these exceptions is, whether a receiver, who violates his trust by mixing the ·trust fund with his own moneys, or 'vith moneys
which he holds in trust for others, and who uses such moneys
for his own purposes or loans them out from time to time
on his own account should be charged with interest.''
''The court when charging the trustee with interest when
he has mingled the trust fund with his own or has neglected
his duty in relation to the fund, does not always proceed upon
the ground that the trD:stee has made a profit by his breach
of trust. It is true he is not permitted to make a profit out
of the trust fund for his own benefit. And if he has e'mploye(l
the fund in trade, whereby he has made more than simple
interest, he may be charged wi~h the whole of such profit;
either by making periodical rests, and charging him 'vith
compound interest, or in such other manner as may best carry
out the principle of giving the cestui que trust the benefit of
all profits made beyond simple interest. :~~< * * stating the
account with periodical rests, and compounding the interest,
is only a convenient mode, adopted by the court to charge
the trustee with the amount of profits supposed to have been
made by him in the use of the money; where the actual amount
of profits, which he has made, beyond simple interest, cannot
be ascertained. It does not follow from this, however, that
the trustee who has mixed the trust funds with his own, and
has violated the trust by using the fund himself, or by loaning it to others without interest, is to be excused from the
payment of simple interest; although he may not have actually made a profit up.on tbe trust fund equal to the simp·lc
interest. On the contrary, the rule appe~rs to be well established, that when the tn1stee mingles the trust funds 'vith
his own, and uses the same, or any part thereof, in violat.ion
of the trust, he is to be charged. with interest on the fund.''
In the case cited, the receiver had mingled the trust funds
with his own money and from time to time he made loans
to friends. Master's findings of simple interest sustained.
Va·n.Winkle v. Blackford, 54 Va. 621, pages 652-3:

...
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"Nothing appears in this case calling for the application
of the rule of compound interest against the administrator.
He is so charged when he uses tl,le money of the estate in
trade and will not disclose the profits he has made, or where
the fund is directed to be laid out to accumulate or where
he has acted as quasi guardian as well as executor."
Sahieffelin v. Stewatrt, 1 Johns Ch. 620.

In this case, the charge of compound interest against the
administrator was sustained.
"It was the duty of the plaintiff from that time forward
to have made a distribution of the assets, or place them in a
situation to become productive and to accumulate for the
heirs. He did neither, but employed the 'money in his own
business or trade or i-1~ n~akin.g large loans for his own. bene-

fit.''

In the present case, it has not been shown that Fuller as
Trustee did either. He mingled the funds with his own and
paid the beneficiary of the trust moneys as she needed them.
Other funds were advanced the widow and she and the trustee are chargeable with 6 per cent interest ther~on.
THIRD GROUND.
BECAUSE the Court directed the Commissioner in statiug
the executorial accounts to treat all funds in the hands of
the Executor as divided ainong the beneficiaries quarterly iiJstead of making annual rests in accordance with the estah-·
lished rule in Virginia.
This is based on Exception No. 2, which is as follows:
BECAUSE the Commissioner made quarterly instead of
annual distributions of funds coming into the hands of the
executor.
The law does not require an executor after all debts are
paid to make a pro 'rata division of the funds in his l1ands
among the legatees each year. One year after the qualifica.:.
tion of the personal representative, each legatee should be
crdited with his legacy and he is entitled to interest thereon
from that date. The executor has the right to pay the
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legatees, if agreeable to them, such amounts as the exigencies
of the case make proper. One legatee may have ~rgent need
of funds and another be willing to wait for the payment of
his legacy content to receive interest thereon. Nor is the
execntor required to wait until the end of each year to make
such payments. If the legatees d~mand it, they, of course,
are entitled to have a pro rata distribution and the executor,
of course, is liable if he pays the legatee more than his pro
rata share of the estate. The ruling of the lower court in
requiring the commissioner to treat the funds in the hands
of the executor as divided quarterly independent of wJ1a.t
was actually done by the executor is sustained neither by
reaso:Q. nor authority. The accounts as stated do not show
what was done by the executor with the funds in his hands, but
what .the court and comn~issioner consider sho'Uld have beelfl
done. Under no circumstances are quarterly settlements :rP.quired. This was ordered in the case under consideration only
for the purpose of penalizing the executor and his surety.
The subject is fully discussed by Mr. Minor, Vol. IV, 1243, el
s..eq., and his views are based on the case of Burwell v~ 4nderson, 3 Leigh 363, and the prior case of ·Gran:berry v.· Granberry, 1 Wash. 349. We submit that the action of the lower
court was plainly erroneous.
FOURTI-I GROUND.
BECAUSE the Court clicl not allow interest on the RhP.R
Gordon legacy from one year from the date of the qualification of Fuller as executor; and instead allowed her Trn~
tee interest on only her p1·o rata share of the distributablP
funds each year, charging the trustee and executor compound
interest on aB excess payments.
This ground is based on Exception 5, which is as follows :
BECAUSE the Commissioner did not credit ea·ch legate<:
with the amount of his legacy as of one year after the dat.e of
the qualification of the executor, and allow interest thereon
from that date, charging against such legacy the amounts
paid to the legatee by the executor as in the case of debtor
and creditor.
· The lower court conceded that a legacy bears interest from
one year after the qualification of the executor and applied
this rule to the legacies of Mamie S. Gordon and C. W. Fuller,
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but refused to apply the same nile ·to the ZegaciJ left Fuller
as Trustee for Rhea Gordon.. The Court gave no reason for

making the distinction and we can see none. If anything the
language of the Gordon will is stronger in favor of this legacy,
'vhen it says:

" * * *' the income from said sum of money (.$1oo;ooo.oo)
to be paid to 'my said daughter for her support and ttnaintenance in, quarterly instalrnents at least, or oftener, if in the
discretion of my sOlid trustee it seems to be desirable."
This question is fully discussed in the petition for app'e!ll
by Denny, Adm.r. of Rhea Gordon Searles from the decree of
the Circuit Court of Henrico here appealed from which will
be filed at the same time as this petition. We concur in what
is said in the Denny petition. It is unnecessary to· weary the
court with a repetition of the argument here.
FIFTH GROUND.
BECAUSE the court approved the action of the commissioner in charging against C. W. Fuller's estate income received by the Rhea Gordon Trust between Fuller's death in
1917 and Rhea Gordon's death in October, 1918.
This ground covers Exceptions 12 and 17 to the Commissioner's report:
(12) BECAUSE the Commissioner charges Fuller's estate
with the income received by Cannon and DeYoung for Rhea
Gordon after the death of Fuller.
(17) BECAUSE the Commissioner confuses the transactions of Ca1mon and DeYoung in reference to the estate with
those of Fuller, instead of making a separate statement of
all transactions between Fuller's death in October, 1917, and
Rhea's death in October, 1918.

Fuller's trusteeship terminated with his death October 18,
1917, and he and his surety were liable for the amount due
as of that date, with simple interest thereon. Commissioner
Crawford (Record 164), finds that the Executor at this date
owed Rhea Gordon Searles as legatee $5,625.09~ The Conunissioner charges Fuller's estate not only with that amount but
with the i1~terest on the principal fund from Fuller's death
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to the death of Rhe(JJ Gordon in October, 1918, making the
aggregate amount of $10,345.12 on. which he charges compound interest (Record 169).
The account as confirmed is erroneous because (1) it compounds interest; and ( 2) confuses the transactions of Fuller
With those of his successors in the trust, thereby making th~
interest bearing fund $10,345.12 instead of $5,621.09.
I

SIXTH GROUND.
BECAUSE the court confirmed the action of the Comnlissioner in closing the Fuller accounts at the· date of the qualification of his personal representative instead of at the time
of his death.
It appears from Commissioner Crawford's report (Record.
page 160), that he closed the accounts of Fuller not at the date
of his death, October 18, 1917, but as of November 2G, Hll7 1
the date on which Cannon and DeYoung qualified as administrators of the estate. Fuller's liability ended with his death
and his indebtedness should have been fixed as of that time
and simple interest charged thereon. Instead interest has
been charged by the Commissioner until the 26th day of November, 1917, and it has been compounded annually thereafter. And in the case of the trust fund, interest 'vas also
charged for the eleven months between the qualification on
Fuller's estate and the death of Rhea Gordon and 'vas recompounded thereafter. V\T e submit that this 'vas plainly
Arroneous and that the court erred in confirming the actions
of the Commissioner in this respect.
In the discussion of the matters involved in this petition,
we have said nothing of the alleged release of Searles, administrator, to estate of C. W. Fuller, American Surety Company and others, and the attempted assignment of what was
released to the next of kin. Counsel who represented Fuller's
estate at the time the paper was drawn and the decree of the
Circuit Court of Henrico confirming the agreement was entered has since died, and we are unable to state the reason
for his approval of the agreement. It must be that he believed the agreement ·was what it purported to be, a release
of his client from all liability to the estate of Rhea Gordon
Searles. It is not contended that the American Surety Company or its counsel knew of the agreement or decree until
they were found in the papers in the cause about eighteen
months after their dates. At the earliest opportunity, the
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request was made of counsel for the next of kin in open court
to state what was claimed under the instrument, and the counsel for the next of kin declined to do so. The Court was
asked to construe it, which the Court in turn declined to do.
We believe the instrument creates a devastavit of the estate
of Rhea Gordon Searles and, therefore, is invalid, but, if the
Court should decide that the paper is a valid instrument, we
contend that its effect is to release the estate of Fuller and
his surety, American Surety Company of New York, from
all liability to the estate of Rhea Gordon Searles. That the
Executor of the estate of C. W. Fuller takes the same view
of the paper was shown by his paying into court the further
sum of Forty Thousand Dollars about the time the decree complained of was entered, making the total amount paid by
Fuller's estate Eighty Thousand Dollars ($80,000.00). Until
a final decision of the questions involved in this appeal, it
would be unsafe to pay into court a larger amount.
For the reasons stated, 've pray that the decree of the lower
court be reversed and that this court will enter an order:
(1) Directing the Circuit Court of Henrico to enter the
decree in the papers confirming the Sands report nunc pro
tunc.

(2) Allowing interest on Rhea Gordon legacy from t11e
death of George Gordon or from one year after the qualification of Fuller as Executor, as the Court _may consi<ier
proper.
(3) Directing the Commissioner to close the accounts of
C. W. Fuller, Executor and Trustee, as of the date of his
death, allowing him such compensation as may be proper and
charging only simple interest in cases where interest is allowable.
And your petitioners will ever pray, etc.
ESTATE OF C. W. FULLER,
AMERICAN SURETY COlVIPANY-OF NEW YORI{,
By WELLFORD & TAYLOR,
GARFIELD, MAcGR.EGOR & BALDWIN,
Attorneys.
We, the undersigned attorneys practicing in the Supreme
Court of Appeals of Virginia, do certify that, in our opinion,
the decree of the Circuit Court of Henrico County com·
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plained of is erroneous and that the same should be reviewed
and reversed by the Supreme Court of Appeals· of Virginia.
B . RAND. WELLFORD,
COLL~NS DENNY, JR.
Received Apr. 29, 1927.

R. H. T.J. C.
Appeal allowed. Bond $500.00 required American Surety
Co. of New York.
R. H. L. C., J.

Received May 6, 1927.
H. S. J .
. -
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VIRGINIA:
County of Henrico, to-wit:
Record of proceedings had before the Circuit ·court of the
County of Henrico, in two (2) causes in Chancery, depending
therein under the short style of
Clifford W. Fuller, Executor of the last will and testament
of George S. Gordon, deceased, & als.,
vs.
Myrtle R. Gordon Searles et als.,
and
Cannon and DeYoung, Adm 'rs. d. b. n. c. t. a. of George S .
Gordon, Deceased,
vs.
~lsie Gordon Stelle et als.
Wherein a Decree was entered on the lOth day of November, 1926.
Memo. : These causes having been heretofore heard in the
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Supreme Court of Appeals of Virginia, this transcript contains only such portion of the record as counsel have re·
quested to be copied and is prepared in the form in which they
have suggested.
page 2}
SUMMARY OF ACCOUNTS FILED BY COMMISSIONER
SANDS WITH HIS REPORT OF MARCH
8TH, 1907.
THE ESTATE OF GEORGE D. GORDON, DECEASED, IN
ACCOUNT WITH
Dr.
1905
Jan. 20 ;First charge
1906.
Jan. 18 To total amounts paid for bills and expenses of administration,
$17,131.64
·18 '' commissions on $60,738.95 at 5%,
3,036.94
18 " amount carried to General Legatees
Account ''A A'' for distribution, . 20,285.18
18 '' amount carried to Account ''A'' of
wido·w being 1/2 of balance in hands of
Executor,
20,285.19
$60,738.95
1906.
March 17 First charge.
Sept. 6 Last charge.
1907.
Jan. 17 To total amount paid for bills and e~penses to September 6, 1906,
$ 1,179.46
17 '' commissions on $16,467.10 at 5%,
823.35
17 " amount carried to Account "A" of
widow for disbursement,
4,459.66
17 '' amount carried to Account ''A A''
General Legatee Account for disburse~
ment,
4,459.66
18 '' amount to balance due from .Executor
to Estate,
5,544.97
'

.~

$16,467.10

~~~

--

~-----

--·

-·-~--------
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page 3}

CLIFFORD W. FULLER, HIS EXECUTOR.
Cr.

1905.

Jan.
1906.
Jan.

First credit
18 By total receipts during year,

$60,738.95
$60,738.95

1906
Feb.
July
1907
Jan.

2.3 First credit

6 Last credit
18 By total credits to September 6, 1906,

$16,467.10
$16,467.10

1907
Jan.

page 4

18 By amount per contra due from Executor to Estate,
$ 5,544.97
~

MAMIE S. GORDON, A LEGATEE, IN ACCOUNT WITH

Dr.

Account..

1905.
Feb.

28 To amount paid M. S. Gordon, account

Apr.

14 '' amount paid M. S'. Gordon, account

July

13 "

legacy,

$ 2,000.00

legacy,
3,000.00
amount paid M. S. Gordon, account
3,500.00
legacy,.

$ 8,500.00
1906.
Apr.

2 To amount paid M. S. Gordon, account
$ 1,500.00
legacy,

$ 1,500.00
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C. W. FULLER, A LEGATEE, IN ACCOUNT WITII
1905.
May

25 To amount paid C. W. Fuller, account
$ 3,000.00
legacy,
$ 3,000.00

page 5 ~

C. W. FULLER, EXECUTOR OF GEORGE S. GORDON,
DECEASED.

"B"
1906.
Jan.

Cr.
18 By amount brought from General
Legatees account "AA" for distribu$ 8,500.00
tion,

$ 8,500.00
1907.
Jan.

17 By amount brought from General
Legatees account '' AA'' for distribu$ 1,500.00
tion,

$ 1,500.00
C. W. FULLER, EXECUTOR OF GEORGE S. GORDON,
DECEASED.
1906.
Jan. 18 To amount brought from General
Legatees account "AA" for distribution,
$ 3,000.00 .
page 6 ~

$ 3,000.00

WITH C. W. FULLER, EXECUTOR OF GEORGE S.
GORDON, DECEASED.

Cr.

''AA"
1906.
Jan.

18 By amount from General administration
account brought to this account for

----

--------------
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distribution being 1/2 of estate at this
$20,285.19
time distributed,
$20,285.19
1906.

Jan.

18 By amount to Balance per contra,

$ 8,785.19

1907.

Jan.

17 "

amount from General administration
account brought to this account for distribution,
4,459.66
$13,244.85

1907

Jan.

18 By amount to balance per contra due

from Executor ro Legatees,
page 7

$11,744.85 .

~

GENERAL LEGATEES UNDER THE WILL OF GEORGE
S. GORDON, DECEASED, IN ACCOUNT
Dr.

Account.

1906.

Jan.

18 To amount carried to account of Mamie

S. Gordon, a legatee ''B"
$ 8,500.00
" amount carried to account of C. W.
Fuller, a legatee, "BB"
3,000.00
'' amount due from Executor to legatee
to balance,
8,785.19
$20,285.19
1907.

. Jan.

17 To amount carried to account of Mamie

S. Gordon, a lega tee '' B ''

18 '' amount to balance due from Executor

to legatees,
page

~ ~

$ 1,500. 00
11,744.85
$13,244.85

MYRTLE R. GORDON SEARLES, WIDOW, IN ACCOUNT
WITH
Account

1905.

Jan.

25 First payment

Denny, Jr., Admr., etc.,
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1906.
Jan. 18 To total payments from January 25, 1905,
to December 29, 1905, U,clusive,
$19,901.84
18 '' amount to balance due ·by Executor to
Legatee,
383.34
$20,285.1~

1906
Jan.

18 first payment
· 27 last payment .
To total payments to date,

page 9

~

$ 4,843.00 .
$ 4,843.00

C. W. FULLER, EXECUTOR OF GEORGE S. GORDON,
DECEASED.

''A"
1906
Jan.

Cr.
18 By amount brought :from General Account, being 1/2 of balance in hands of
Executor, ·
$20,285.18
$20,285.18 .

1906.
Jan.
1907.
Jan.

18 By amount per contra due from Execu$
tor,

383.34

17 '' amount from General Account to be
hereafter accounted for in final distri·
4,459.66
bution of estate,

$ ,4,843.00
page 9-A}

The following disbursements between Septem. .
her 5, 1906, and January 18, 1907, were not included in the account returned with report of Commissioner
W. H. Sands:·
1906.
Sept.

1. Expenses Executor to Richmond,

$

76.50

108

Oct.

Nov.
Dec.

Supreme Court of Appeals of. Virginia.
do.
15. J. A. Cabell, account fees,
27. Myrtle R. Se~rles,
3. do.
8. Mortgage on farm,
11. B.essie L. Gordon,
15. J. A. Cabell,
3. M. R. Searles,
27. Henry Hechler, Treasurer,
3. M. R. Searles,

-,·

..

112.00
300.00
5,000.00
5,000.00
3,183.00
1,000.00
8.00
500.00
95.00
500.00

$15,774.56

The following receipts between September 5, 1906, and Jannary 18, 1907, 'vere not included in the account returned 'vith
report of Commissioner W. H. Sands:
1906.

Oct.

Nov.

1. Society for Savings,
W. J. Gordon Realty Co.
Guardian Savings & Trust Co ..
6. Almeda Rice,
30. W. J. Gordon Realty Co..
16. do.

.47
1,000.00
4.06
677.25
1,000.00
1,000.00

1907.

Jan.

1. Reserve Trust Co ..
Pioneer Trust Co.

30.16
65.08

$ 3,777.02
page 10 ~ (SUPPLEMENTAL REPORT OF COMMISSIONER SANDS, DATED MAY
MAY 6TH, 1908, FILED MAY
.
7TH, 1908.)
Office of
Commissioner William H. Sands,
Rooms #817-818 The Mutual Building,
Richmond, Virginia.
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May 6th, 1908.
To the Honorable R.,Carter Scott, Judge of the Circuit Cou1·t
for the Cou'nty of Henrico:

The undersigned one of the Commissioners of your Honor's
Court, to whom was referred the case of Clifford W. Fuller,
Executor of George S. Gordon, deceased, &c., vs. J\{yrtle R.
Gordon and als., under a decree entered in your Honor's
Court on the 2nd day of July, 1906, with directions to examine
state and settle certain accounts and make certain enquiries
and report the same to Court, would respectfully report that
Mr. James Alston Cabell, counsel for all parties request that
a supplemental report be made on the question of taxes due
by the estate.
In compliance with this request, your Commissioner submits this supplemental report.
Under the second enquiry directed by your honor, under
the decree of July 2nd, 1906, your Commissioner was directed
to enquire and report all debts due by the estate of George
S. Gordon, including all taxes, to which enquiry your commissioner responded, that there was due to the State of Virginia and County of Henrico taxes amounting to eleven hundred and twenty dollars and thirty-five cents ($1,120.35),
see report dated January 19th, 1907, page 8. It appears
that this amount of taxes was assessed against the said
Estate, but the testimony is that it was on account of the
personal property in the liands of the Executor assessed
after the death of the Testator.
Your Commissioner is asked specially to report whether
these taxes assessed against the estate constitute a liability
against ~aid estate, and if not, why not.
At the time of my former report, the statep!ent
page 11 ~ appearing on the Treasurer's books was used in
arriving at this sum of eleven hundred and twenty
dollars and thirty-five cents ($1,120.35) for taxes for the year
commencing February 1st, 1905. The attention of your Commissioner has been called to the fact that these taxes are
extended against the Executor on account of the personal
property reaching his hands as such Executor, and the testimony in this suit show that the Executor received his discharge as trustee from the probate Court of Ohio on July
3rd, 1905, and from that time was chargeable· with funds
reaching his hands as Executor of George S. Gordon, and not
before and as the taxes mentioned are assessed for the yea1

~upreme
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·-·

commencing February 1st, 1905, nearly six months before
your- Commissioner reports that the same are improperly
. assessed, and should not constitute a 'liability against the
executor.
·
Respectfully submitted,
WM. H. SANDS, Comr.

page 12

~

(ANSWER AND CROSS BILL LYLE
SEARLES FILED NOVEMBER
20TH, 1919.)

E.

State of Virginia:
In the Circuit Court for the County of Henrico.
Clifford W. Fuller, Executor of the Last Will and Testament
of George S. Gordon, Deceased, Legatee and Trustee under
said last Will and Trustee for George S. Gordon under
appoin~ment of the Probate Court of Cuyahoga County, in
the State of Ohio, Plaintiff,
vs.
Myrtle R. Gordon Searles, Rhea G. Gordon, an infa~t under
twenty-one years of age, Mamie S. Gordon, Elizabeth G.
Hanna and Daniel R. Hanna, her husband, Harry S. Gordon, William Gordon, Elsie Gordon Stelle and Morton B.
Stelle, her husband, Defendants.
ANSWER AND CROSS BILL.
The answer of Lyle E. Searles individually and as Administrator of the Estate of Rhea Gordon .Searles, to an
amended and supplemental bill exhibited against this defendant and others by John L. Cannon, Executor of Clifford
W. Fuller, deceased, plaintiff in the above style suit, now
pending in the Circuit Court of I-Ienrico County, Virginia.
This defendant reserving unto himself the benefit of all just
exceptions to the said amended and supplemental bill, for
answer thereto, or so much thereof as he is advised it is
material he should answer, answers and says:

I.
This defendant, not having sufficient information to form
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th~ allegations contained
in paragraph one of plaintiffs' amended and suppl~mental
bill of cotnplain but leaves the plaintiff to his proofs.

a belief, neither admits nor denies

IL
This defendant not having sufficient information to form a
belief, neither admits nor denies the allegations contained
in paragraph two of plaintiffs' amended and sup~
page 13 ~ plemental bill of complaint, but leaves the plaintiff to his proofs.

·III.
This defendant admits the allegations contained in paragraph three of plaintiffs' amended and supplemental bill of
complaint.

IV.
This defendant not having sufficient information to form a
belief, neither admits nor denies the allegations contained in
paragraph four of plaintiffs' amended and supplemental bill
of complaint, but l-eaves the plaintiff to his proofs.

v.
This defendant not having sufficient. information to form a
belief neither admits nor denies the allegations contained in
paragraph five of plaintiffs' amended and supplemental bill
of complaint, but leaves the plaintiff to his proof·s.

VI.
This defendant not having sufficient infonnation to form

a belief neither admits nor denies the allegations contained
in paragraph six of plaintiffs' amended and supplemental
bill of complaint, but leaves the plaintiff to his proof.
This defendant further answering and by way of cross
bill says:
.
.

I.
That Rhea G. Gordon was born in No\telnber of the yea1•
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1898 in the Town of Rochester and State of Michigan; that
at the time of her birth she was a natural daughter of George
S. Gordon, her mother's name at the time of her birth being
Myrtle Coffin Crofut.

II.
That in the year 1903 Myrtle Coffin, the mother of Rhea
G. Gordon, and George S. Gordon, the father of Rhea G. Gor-·
don were lawfully married in the State of Rhode Island.
That subsequent to their marriage, George S. Gordon recognized Rhea G. Gordon as his own daughter and throughout
the remainder of his life treated her as such..
page 14

~

Ill.

That at the time of the death of George S. Gordon, Rhea
G. Gordon was his daug·hter and only heirs-at-law and as
such inherited his estate, both real and personal.

IV.
That on the loth day of May, 1917, Rhea G. Gordon and this
defendant were lawfully married in the City of Detroit and
State of Michigan. That no children were born to this union.
That at the time of said marriage and ever since, this defendant has been a legally domiciled resident of the State
of Michigan.
·

v.
That on the 14th day of October, 1918, Rhea G. Gordon,
then the wife of this defendant, died in the City of Philadelphia and State of Pennsylvania, intestate, leaving surviving
as her sole and only heir-at-law her husband, this defendant.

VI.
That letters of administration to administer the estate of
Rhea G. Gordon Searles were issued by -the Probate Cou1•t
of Wayne County, Detroit, Michigan, to this defendant. That
this defendant dnly qualified and is now the administrator
of the estate of Rhea G. Gordon.
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VII.
That at the time of her death Rhea G. Gordon was a legally
domiciled resident of the State of Michigan, and that under
the laws of said State this defendant was her sole and only
heir at law.

VIIT.
And having fully answered this defendant prays that· an
account be taken of the transactions of Clifford W. Fuller
as Executor and Trustee of the Estate of George S. Gordon,
and that the amount due by him to said estate be determined,
and that the indebtedness of the American Sure~y
page 15 ~ Company to said estate as surety for Clifford W.
Fuller, be determined, and that said Surety Company be required to pay s~id indebtedness into Court, and
that a decree be entered· by this Court, after deduction of
all p~oper costs a,nd charges, distributi~g the residue of the
estate_ of George S. Gordon to this d~fendant as the sole
heir of Rhea G. Gordon, deceased, and as administrator of
. her estate, and that your hb':hor will grant all such other
further and general relief as equity and the nature of this
·.case may require. .
·
And this defendant will ever pray, etc.

LYLE E. SEARLES.
MILLER, CANFIELD, P ADDOCI{ AND PERRY,
Solicitors for Defendant.
· ·
. Business address,
2148 Penobscot Building,
Detroit, Michigan.
page 16 } (ANSWER OF EDITH GORDON AND CARLA
GORDON FILED NOVEMBER
20TH, 1919.)
· Virginia:
·.:~:"'".--

In the Circuit Court of Henrico County.
Clifford W. Fuller, executor of the last Will and Testament
of George S. Gordon, deceased, legatee and trustee under

.
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said last Will, and trustee for George S. Gordon under
appointment of the Probate Court of Cuyahoga County, in
the state of Ohio, Plaintiff,
against
Myrtle R. Gordon Searles, Rhea G. Gordon, an infant under
21 years of age, Mamie S. Gordon, Elizabeth G. Hanna
and Daniel R. Hanna, her husband, Harry S. Gordon, William Gordon, Elsie Gordon Stelle and Morton B. Stelle, her
husband, Defendants.
The joint and separate answer of Edith Gordon and Carla
Gordon, infants under the age of twenty-one, but over the
age of fourteen, to an amended and supplemental bill exhibited against these defendants and others by John L. Cannon, executor of Clifford W . Fuller, deceased, plaintiff in the
above styled suit, now pending in the Circuit Court in Henrico County, Virginia..
.
.
For answer unto said amended and supplemental bill these
defendants, each for herself answers and says that she, the
said Edith Gordon. is 19 years of age and resides at No. ·52
Angell Street, Providence. Rhode Island; and that she, the
said C~Ia Gordon, is 16 years of age and resides at No.. 52
Angell Street, Providence, Rhode Island; that they, by reason
of their tender years, do not know what their respective true
interests are in r~lation to _the subject matter of the said
amended and supplemental bill and they confide the protection
of their respective interests therein to the protection of the
Court.
And now. having fully ansWered, they pTay to be hence dismissed with their respective costs, and they will ever pray,
etc~

page 17 ~

EDITR GORDON,
CARLA GORDON.

State of Rhode Island,
County of Providence, to-wit:
· Sworn to before me in my County aforesaid by Edith Gordon and Carla Gordon this 21st day of October, 1919.
My commission expires June 30, 1920.
Given under my hand and notarial seal this 21st day of
FRANK L. HINCKLEY,
Notary Pnblic for the County and State aforesaid.
· (N. P·.. ,.s seal)
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State of Rhode Island and Providence Plantations.
Providence, cs.

Office of the Clerk of the
Superior Court.
Providence, Oct. 21, A. D. 1919.

I, Walter S. Reynolds, Clerk of the Superior Court of said
State for the Counties of Providence and Bristol, the same ..
being a Court of Record, do hereby certify that Frank L.
Hinckley is a notary public in and for said State and as such
was at the time of signing the certificate to the annexed instrument duly appointed and qualified, and authorized to administer oaths and take depositions and the acknowledgment
-of deeds and other instruments; that I am well acquainted
with the handwriting of said Notary Public and verily believe that the signature to the said Certificate, purporting
to be his, is genuine.
In attestation whereof, I hereunto subscribe my name a~d
affix the seal of said Court the day and year above written.
WALTER a REYNOLDS, Clerk
(Seal of Superior Courl)
page 18 } (ANSWER OF AMERICAN SURETY CO.
FILED· SECOND NOVEMBER
.
BULES, 1919.)
·Virginia:
In the Circuit Court of Henrico County.
Clifford W. Fuller, Execntor of the last will and testament
.
of George S. Gordon, deceased, etc.,
v.
Mntle R. ·Gordon Searles et al.
- The Separate Answer of American Surety Company of New
. York to an Amended and Supplemental Bill of Complaint
,, filed against it and others by John L. Cannon, Executor of
! Oliff.ord W. Fuller, deceased, in the Circuit Court of Hen- rico, County, Virginia..

T.he American Surety. Com.pany of New York, in anSWer
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of".Virgin~a~

to the ·amended and supplemental bill filed herein, admits that
it is surety upon the bond of Clifford W. Fuller, as Executor ·
·of the will of George S. Gordon, decasedi; that said Clifford
W. Fuller is no'v deceased and that John L. Cannon is Executor of the will of said Fuller, and that ,John L. Cannon and
B. I. deYou.ng are the Administrators de bonis no·n with the
will annexed upon the estate of said GeorgeS. Gordon.·
This defendai1t says that it has no knowledge as to any
· of the other matters set forth in said Amended and Supplemental Bill sufficient for it to form an opinion concerning
their truth or falsity and it therefore denies the same.
Further answering, this defendant says that it it shaH be
-found that said Clifford W. Fuller was in fact indebted at
the time of his death to the estate of said George S. Gordon,
. the ·parties to this proceeding have other funds and claims
,to which-they are entitled to resort for the purpose of making
·good such obligations as may be found to exist on the parl
of said Fuller to said estate, and that if this defendant by
·reason of its being· surety for s·aid Fuller on his bond as
·
Executor. is obliged to make any payment to any of
page 19 J the parties to this proceeding on account of any
such indebtedness of said Fuller, this defendant
is by reason of the circumstances of the case entitled to be
subrogated to all of the rights and ·claims held by the parties
to whom such payments may be made and to be reinbursed
:therefrom.
· ·. ·· '
·'
· r
•
•
Further answering; this defendant says that the said Clifford W. Fuller during his life time rendered valuable services
to the said estate, as Executor thereof, entitling him to· certain compensation, and that if the defendant by ~reason· of
any indebtedness of the said _Clifford W. Fuller to said estate
is obligated to make any payments on account' of its said
bond, it is entitled to be credited with any and all sums that
· would be due the said Clifford W. Fuller by way of compensation for services as such Executor.
And this defendant, further answering, says that· if such
indebtedness exists, after the court has ascertained and :fixed
the amount thereof which this defendant is obligated to pay,
it is entitled to have the court further ascertain and designate the persons entitled to receive the· funds which this defendant may be required to pay and thei~ respective interests
:therein, and that upon complying with the order of court in
reference to said payment this defendant is entitled to be discharged from all further liability on the said bond and be
subrogated to each and all of the rights and claims of whatc

7

.:

•

•
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soever nature which the parties receiving such payments have
or may have against the estate of said Clifford W. Fuller,
and against any other funds, and against any other persons,
pa1~tnerhips or corporations that may be liable to such parties
in connection ·with such matters, or by reason of any act of
said Clifford W. Fuller, affecting his liability as a fiduciary
under said will.
And now having fully ans·wered, this defendant prays to
be hence dismissed with its costs in this behalf expended.
page 20} .A~IERICAN SURETY COMPANY OF NEW
. YORK,
By Counsel
GARFIELD, ~IAcGREGOR & BALDWIN,
"\VELLFORD & TAYLOR,
·
Counsel for responded.

(Corporate seal.)
page 21 } (BILL OF CANNON AND DEYOUNG,.ADMRS.;
•
VS. STELLE, FILED DECEMBER
.
.
16TH, 1919.)
Virginia:
· In the Circuit Court pf Henrico.
John L. Cannon a.nd B. I. deY oi.1ng, administrators d. b. it~
c.. t. a. of George S. Gordon, deceased, Plaintiffs,
against
Elsie Gordon Stelle, Morton G. Stelle, Junior, Edith Gordon
a.nd Carla Gordon (the last wo) infant children of Carl
Gordon, John L. Ingram, administrator c. t. a. of Mamie
S. Gordon, John L. Ingram, administrator c. t. a. of Elizabeth Gordon Pelton, John L. Ingram, administrator c. t. a.
of Harry S. Gordon, John L. Ingram, administrator of W.
J. Gordon, John R.·Searles administrator d. b. n. c. t. a. of
ltiyrtle R. Gordon Searles, W. W. Sydnor, Sheriff of Henrico County, Virginia, and as such administrator of Rhea G.
Searles, Lyle E. Searles, John L. Cannon, executor of Clif~
ford W. Fuller, and American Surety Company, defendants.
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To the Honorable R. Carter Scott, Judge:
John L. Cannon and B. I. DeYoung, administrators d. b. n.
c. t. a. of George S. Gordon, deceased, plaintiffs, respectfully
show unto your honor the following case:

I.
On the lOth January, 1905, George S. Gordon died in said
Henrico County, after having first made this last will and
testament, dated on 22nd July, 1904, and on the 19th January,
1905, said will was duly proved and admitted to record in the
Circuit Court of Ifenrico County, Virginia, and Clifford W.
Fuller, the executor named in the will qualified as such in
said Court.
By his will GeorgeS. Gordon appointed Clifford W. Fuller
his executor and after directing payment of his debts and
funeral expenses and giving a legacy of $15,000 to his mother,
Mamie S. Gordon, and $5,000 to Clifford W. Fuller, he, in
the fifth clause of his will, directed that Clifford W. Fuller,
as his executor and as trustee under the will, should hold
$100,000 for the benefit of his adopted daughter, · Rhea G.
Gordon, until she should arrive at the age of 25 years, and
that the income of said sum should be paid to said
page 22 ~ adopted daughter for her support .and maintenance
in quarterly installments, at least, or oftener~ if in
the discretion of Clifford W. Fuller, it should seem to be desirable, giving said Fuller, as said trustee, full power and
authority to invest and re-invest said sum of $100,000, during
the continuance of said trust; and further provided that
when his said adopted daughter should arrive at the' age
of twenty-five years, Clifford W. Fuller should pay over said
. sum of money to her, for her own use and control, and that
if said adopted daughter should die before arriving at. the
age of twenty-five years, without issue, said sum of $100,000
should· fall into the residue of his estate and be disposed of
as said residue is disposed of by the terms of his will.
By the 6th clause of his will, George. S. Gordon devised
and dequeathed all the rest and residue of his estate of every
kind and description, wheresoever situate, to Clifford W. Fuller, his executor, as trustee for the benefit of his wife, Myrtle
S. Gordon, upon the following terms : the income therefrom
to be paid to his said wife semi-annually for a term of
ten years after his decease; if at the expiration of said
period his said wife should be a widow said residue of his

--------~
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estate should be paid over to her absolutely. A copy of said
will is herewith filed as Exhibit A and prayed to be read
as a part of this bill.
By an instrument in writing under her hand and seal dated
3rd November, 1905, the said widow of George S .. Gordon,
then Myrtle R. Gordo·n Searles, waived the devises and bequests under the will of George S. Gordon, made for her
jointure and dower, and elected to claim and did claim dower
in the whole estate of said GeorgeS. Gordon, and all her rights
under the laws of Virginia, and thereby renounced all provisions of every sort made for her by said will and claimed
and insisted upon her right under the law to such share of
her said husband's estate, real and personal, as she would
have been entitled to had he died intestate, and
page 23 } said paper was recorded in the Clerk's Office of
Henrico Circuit Court on the 11th November, 1905.
A copy of said instrument is herewith filed, as Exhibit B
and prayed to be read as a part of this bill. ·
By reason of said renunciation of Myrtle R. Gordon Searles,
the residuum, if any, of said George S. Gordon's estate was
undisposed of by his will, in case his adopted daughter, Rhea
G. Gordon, should die without issue, before arriving at the
age of twenty-five years and in such event, such residuum,
would, under the laws of the State of Virginia, pass and
descenil to the neirs at law, next of kin and distributees of
said George S. Gordon.
·

II.
On the 7th April, 1906, Clifford W. Fuller, executor, etc., of
GeorgeS. Gordon, deceased, Plaintiff, filed his original bill in
this honorable court against Myrtle R. Gordon Searles and
other defendants, asking for the direction and guidance of
the court in his administration of the estate of said George
S. Gordon, deceased, under said will, as is fully set out in
said original bill, which suit is now pending in this Court.
By decree entered in the suit last aforesaid on the 13th o.f
December, 1909, James W. Searles,- who had married Myrtle
R. Gordon, widow of said GeorgeS. Gordon, in his own right
and as executor of said Myrtle R. Gordon Searles, was, on
bis own motion, made party defendant to said original bill,
the will of Myrtle R. Gordon Searles, appointing her husband, the said James W. Searles, as her executor, having
been admitted to probate in this Court and said James W.
Searles having qualified as executor thereof, a copy of which

.

--
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said will is herewith filed as Exhibit C and asked to be read
as a part of this bill, and James W. Searles having died on
the 11th of March, 1912, John R. Searles was appointed and
duly qualified as administrator d. ·b. n. c. t. a. of the estate
of Myrtl9 R. Gordon Searles on the 13th day of September;
· :1912, in this honorable Court.
page 24 ~· Clifford W. Fuller died some time -prior. to the
26th day of November, 1917, and on the 1st day of
November, 1919, his will was admitted to probate in this Court
and John L. Cannon, the executor named in the will, qualified
as such executor.
·
· On the 26th day of November, 1917, John L. Cannon ancl
B. I. DeYoung· qualified in this Court as administrators de
bonis non curn testa·mento atvnexo of George S. Gordon, deceased.
On the
day of
said Rhea G. Gordon married one
Lyle E. Searles and on the 14th day of October, 1918, she
died intestate without issue and under the age of twentyfive years and on the 31st day of October, 1919, her estate
was ·committed for administration toW. W. Sydnor; Sheriff
of Henrico County, Virginia, by order of this Court.
At the October Term, 1919, of this Court, to-·wit: On the
1st day of November, 1919,. on motion of John L. Cannon,
·executor of .Clifford W. Fuller, this Court by its order, then
entered, caused the said suit of Clifford W. Fuller, executor,
etc., known by the short title of Fuller, executor, etc., plaintiff,
against M. R. G. Searles and others, defendants, to be revived
in the name of John L. Cannon, executor of Clifford W .. Fuller, as plaintiff, -and directed that said suit be proceeded with
in the name of said new plaintiff and thereupon the said
John L. Cannon, executor, as aforesaid, by leave of Court,
filed his ·amended and supplemental bill in the said suit of
Fuller, executor, etc., plaintiff, against M. R. G. Searles and
others, defendants making party defendants thereto the plaintiff in this bill and all the defendants named in the caption of
this bill except himself and Lyle E. Searles.
· At a later date in said October Term, to-wit, on the 20th
day of November, 1919, by leave of Court said Lyle E. Searles,
on his ~otion was made party defendant to the said suit and
. allowed· to file to said amended and supplemental bill his
.
answer and cross-bill, claiming, among other
-page 25 ~-things, that said Rhea G. Gordon was born in No~
,
vember, 1898, in the town of Rochester, in the State
of· Michigan .and that she was, at the time of her birth, the
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natural daughter of said George S. Gordon, that George S.
Gordon subsequently married the mother of Rhea G. Gordon, and after said marriage recognized said Rhea G. Gordon as his own daughter and throughout the remainder of his
life treated her as such, that at the time of the death of
George S. Gordon, Rhea G. Gordon was his daughter and only
heir at law and, as such, inherited his estate, real and personal; that on the lOth day of lVIay, 1917, Rhea G. Gordon
and said Lyle E. Searles were lawfully married in Detroit,
Michigan; that no children were born of that marriage; that
at the time of said marriage Lyle E. Searles was and has ever
since been a legally domiciled resident of the State of Michigan; that on the 14th day of October, 1918, Rhea G. Gordon,
then the wife of Lyle E. Searles, died intestate in the City of
Philadelphia and State of Pennsylvania, leaving surviving as
her sole and only heir at law, her husband, the said Lyle E.
Searles; that at the time of her death Rhea G. Gordon was
a legally domiciled resident of the State of ~Iichigan and that
under the laws of that State the said Lyle E. Searles was her
sole and only heir at law.
By decree entered in said cause on the 20th day of Novem. ber, 1919, the Court referred the cause to one of the Commissioners of the Court to take and report among other accounts, an account of the transactions of said Clifford W. Fuller, as executor and trustee under the will of said. George S.
Gordon and an account of the leg~tees, heirs at law, next of
kin and distributees of said George S. Gordon and in pursuance of said dec!ee Phil. B.. Sheilds, Esquire, one of the
Commissioners of the Court, has, by request of counsel, begun the taking of evidence and the execution of said decree hi
respect to the enquiries and accounts therein directed.
0

III.
In connection with the above recited and allegations in the
.
cross-bill of said Lyle E. Searles, plaintiffs give the
page 26 ~ following as a full and accurate account of said
GeorgeS. Gordon's family, namely:
George S. Gordon was the son of Charles Gordon, his
father, and Mamie S. Gordon, his mother.
Charles Gordon, his father, died before the death of George
S. Gordon and Mamie S. Gordon, his mother, after having
made her last will and testament, died on the 8th day of May,
1913, and .Andrew Green Foord, the executor named in the
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will, has qualified as such in. the Surrogate Court of the
County of
in the State of New York.
The only children and descendants of Charles Gordon and
1\{amie S. Gordon are the following:
(1) George S. Gordon, the testator, who died on the lOth
January, 1905.
He was married first to one Bessie L. Gordon, from whom
he was divorced on the 15th April, 1903, by tlecree of the
District Court of Tarrant County, in the State of Texas.
There was no issue of this marriage.
George S. Gordon subsequently married Myrtle R. Harter,
'vho survived him a~d there was no issue of this marriage.
(2) Elizabeth Gordon, a sister of the testator, George S.
Gordon, who at the time the said original bill of C. W. Fuller,
executor, etc., 'vas filed was Elizabeth Gordon Hanna, wife
of Daniel S. Hanna, Elizabeth Gordon Hanna, and Daniel
R. Hanna were divorced by decree of 21st June, 1907, and
Elizabeth Gordon Hanna subsequently became Elizabeth Gordon Pelton by her marriage ·with Franklin D. Pelton, who
died in 1916. Elizabeth Gordon Pelton died testate on 7th
July, 1919, and Superior Savings and Trust Co. of Cleveland,
Ohio, has been appointed executor of her will by the Surrogate
Court of the County and pity of New York.
(3) Elsie Gordon Stelle, a daughter, wife of Morton B.
Stelle, both of whom are living in the State of Maryland.
page 27 ~

(4) Harry S. Gordon, a son, who died testate and
without issue on 16th October, 1908, leaving a
widow, May K. Gordon, who still lives and ~as not remarried,
John R. DeVany is the executor of the will by appointment of
the Surrogate Court of Ulster County, New York.
(5) (a) William J. Gordon, the elder, married Maude Robinson on the 6th day of January, 1897, and she was divorced
from him on the 10th day of August, 1907. There was no
issue of this marriage.
(b) William J. Gordon, the elder, after the divorce last
mentioned,· married Edith R. Gordon, widow of his brother,
Carl Gordon, and by that marriage the only issue was the
William J. Gordon, an infant. William J. Gordon, the elder,
died intestate in June, 1915.
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(6) Douglas Gordon, a son, brother of the testator, was
never married, and died on 23rd July, 1903, before the death
of George S. Gordon.
(7) Carl Gordon, a son, brother of the testator, died intestate on the 6th January, 1904, leaving a widow, Edith
R. Gordon and two children. The widow subsequently married William J. Gordon, the elder. The two children, Edith
Gordon and Carla Gordon, are infants over fourteen years
of age, are girls, and now living.
This Court has also committed for administration the following estate, namely:
The estate of Mamie S. Gordon to John L. Ingram, ad·
ministrator c. t. a.
The estate of Elizabeth Gordon Pelton to John L. Ingram,
administrator c. t. a.
The estate of Harry S. Gordon to John L. Ingram, administrator c. t. a.
The estate of Wm. J. Gordon to John L. Ingram, adminis·
trator and
The estate of Rhea G. Gordon Searles to W. W. Sydnor,
Sheriff of Henrico County, Virginia.
page 28 }

It will be necessary to determine what interests,
if any, in the estate of GeorgeS. Gordon, deceased,
passed to his legatees, heirs at law, next of kin and distributees, who they are, what payments have been made to
them by said Clifford W. Fuller, executor, etc., as aforesaid,
whether any of them have been overpaid and which of them
take that part of said estate that is being administered by
the plaintiffs in this suit, and in that proportions and amounts
they so take, and said plaintiffs cannot accurately and finally
determine all these questions without the guidance and direction of this Court.
Since the death of Clifford W. Fuller, the plaintiff in the
original bill, it appears that the said Fuller, executor a;nd
trustee under the last will and testament of George S. Gordon, deceased, is indebted to the estate of said George S .
Gordon, deceased, in a large amount under and in the course
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of his administration of said estate but the exact amount of
said indebtedness has not yet been determined and it is evident that the American Surety Company, the surety of said
Fuller, as executor and trustee under the will of the said
George S. Gordon, in the bond required by said Fuller, as
such executor and trustee, by this honorable Court, will be
rihargeable with and compelled to pay a considerable sum oi
money to discharge the said indebtedness of the said Clifford
W. Fuller, executor and trustee as aforesaid.

IV.
Plaintiffs have filed with Robert E. Peyton, Jr., the commissioner of Accounts of this Court ~he inventory and appraisement ·of the estate of said George S. Gordon that can1e
into their hands for administration and a copy of said inven. tory and appraisement is herewith fil~d marked Exhibit D and
asked to be read as a part of this bill.
Plaintiffs also file herewith accounts of all their receipts
and disbursements, as administrators d. b. n. c. t. a. of Georg~
S .. Gordon, deceased, on account of said estate,
page 29 ~ from the date of their appointment on the 26th
November, 1917, to the first day of November, 1919,
and an account ·of their receipts and disbursements for the
Rhea G. Gordon Searles' Trust from the 26th November,
1917, to the 26th of November, 1918, which said accounts are
bound together, marked Exhibit E, and asked to be read as
a part of this bill.
As shown by the inventory and accounts filed as Exhibits
D and E with this bill, the greater part of the estate of George
.S. Gordon, now remaining in their hands to be reduced to
.cash consists of interests in land companies, that are being
gradually liquidated, an expectancy in an estate an equity in
real property and stock in a corporation, none of which can
be immediately and advantageously converted into cash· and a
forced sale of ·said properties would be disastrous to the best
interests of the estate, and the plaintiffs ask the Court to approve their handling of the estate thus far and direct them
in its management and disposition hereafter.
Plaintiffs are advised and delieve that practically all the
debts· of Ge.orge S. Gordon have been paid and that the funds
of the estate to be ·accounted for by Clifford W. Fuller's estate
in the said suit of Fuller, _executor, etc., plaintiff, against
M. R. G. Searles and others, defendants, together with those
.funds of the estate· to be accounted for. by these plaintiff,.;
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will go to the ~arne persons as soon as it can be ascertained
by the Court who those persons are and their respective interests in the said estate.
Plaintiffs further show, upon infor~ation, that when the
accounts of said Clifford W. Fuller, executor and trustee,
are fully and finally settled it will appear that considerable
_ over payments have been made by said Fuller, executor and
trustee as aforesaid, to one or more of the beneficiaries of
said estate and that when the accounts of these plaintiffs,
administrators as aforesaid, are fully and finally settled it
will be found that the said beneficiaries who have
page 30 ~ been overpaid as aforesaid will have sums to their
credit with these plaintiffs, which said balances,
should in equity so far as may be necessary be applied to the
discharge of the said overpayments to them by said Fuller,
executor and trustee as aforesaid, to the relief of his estate,
and of his surety, the American Surety Company, which is
entitled to be subrogated to the rights of said Fuller, executor
and trustee as aforesaid, and for this and· other reasons, it
is apparent that the final settlement of said estate wilf be
greatly facilitated .by hearing this suit ~long with the said
suit of Fuller, e;xecutor,- etc., plaintiffs against M. R. G.
Searles and others, defendants, and having the accounts
necessary to be taken in this suit, to be taken by the same
Commissioner, Phil B. Sheild, Esq., who- is taking the accounts in the other said suit.
In tender consideration whereof, plaintiffs pray that Elsie
Gordon Stelle, J\.forton G. Stelle, Junior, Edith Gordon and
Carla Gordon (the last two), infant children of Carl Gordon,
John L. Ingram, administrator c. t. a. of Mamie S. Gordon,
John L. Ingram, administrator c. t. a. of Elizabeth Gordon
Pelton, John L. Ingram, administrator c. t. a. of I-Iarry S.
Gordon, John L. Ingram, administrator of W. J. Gordon, John
R. Searles, administrator d. b. n. c. t. a. of Myrtle R. Gordon
Searles, W. W. Sydnor, Sheriff of Henrico County, Virginia,
and as such administrator of Rhea G. Searles, Lyle E. Searles,
John L. Cannon, executor of Clifford W. Fuller, and American Surety Company be made parties defendant to this bill
and required to answer the same, answers under oath, however, being hereby expressly waived; that guardians ad lite·m
for said infant defendants be assigned to defend their interests in this suit; that this suit be heard along with the said
suit of Fuller, Executor, etc~, -plaintiff, against M. R. G.Searles and others, now pending in this Court and that plaintiffs be allowed to settle their accounts before Commissioner
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Phil B. Sheilds, who is now taking certain accounts in th~
suit last aforesaid; that your honor will ascertain and determine who are entitled to the funds of George ~.
page 31 ~ Gordon's estate, now in and hereafter to come iut~
plaintiffs' hands; that your honor will guide and
direct the plaintiffs in their administration of said estate;
that all proper accounts and references be had and made;
that all proper. orders and decrees be entered herein; thaf
all proper charges and expenses and counsel fees for pr~-:
' paring, instituting and conducting this suit and for other.
. services rendered the plaintiffs, be allowed and paid out of
: said estate and that your honor will grant all such other
, further and general relief as equity and the nature of thi~
case may require.
~d plaintiffs will ever pray, etc.

. B. I. DEYOUNG,
Administrator d. b. n. c. t. a. \lf George S.
Gor.don, dec'd.,
·
JOHN L. CANNON,
By HENRY R. MILLER,
Aruninistra tor d .. b. n. c. t. a. of George S.
Gordon, dec'd.
·
1\1:ILLER & MILLER,
Attys. for Plaintiffs.
page 32
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(DECREE OF JANUARY 16TH, 1920.)

Virginia:
In the Circuit Court of Henrico County, January
1920.

16th~

John L. Cannon and B. I. DeYoung, administrators d. b. n ..
c. t. a. of George S. Gordon, deceased, Plaintiffs,
against
Elsie Gordon Stelle, Morton G. Stelle, Jr., Edith Gordon and
Carla Gordon (the last two infant children of Carl Gordon), John L. Ingram, administrator c. t. a. of Mamie S.
Gordon, John L. Ingram, administrator c. t. a. of Eliza-:
beth Gordon Felton, John L. Ingram, administrator c. t. a.
of Herry S. Gordon, John L. Ingram, administrator of
W. J. Gordon, John R. Searles, administrator d. b. n. c.
t. a. of Myrtle R. Gordon Searles, W. W. Sydnor, Sheriff
of Henrico County, Va:, an~ ~s su~h administr~tor of Rhe~

Denny,
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G. Searles, Lyle E~ Searle~, John L. Cannon, executor of
Clifford W. Fuller, and American Surety Company, Defendants.
On motion of the plaintiffs, G. Carlton Jackson, Esq., a
discreet and competent attorney at law practicing at the bar
of this Court is hereby appointed guardian ad litem for the
infant defendants, Edith Gordon and Carla Gordon and thereupon by leave of Court the said G. Carlton Jackson, guardian
ad litem for said infant defendants, filed their joint and several answer to the bill of complaint herein, to which answer
the plaintiffs replied generally.
And it appearing to the Court that this cause has been
duly matured at rules and set for hearing as to all the adult
defendants, including the defendant corporation, upon proper
:process duly accepted by them, and the said defendants and
defendant corporation, still failing to plead, answer, or demur
to said bill of complaint, the proceedings at rules by which
said bill was taken for confessed as to said adult defendants
and defenda,nt corporation and set for hearing. are hereby
confirmed. ·
And this cause coming on this day to be heard upon the
bill of complaint, taken for confessed as to all the defendants
thereto, except the infant defendants, together with
page 33 } the Exhibits therewith filed, upon the joint and
several answer of the infant defendants by G.
Carlton Jackson, their guardian ad l-item, and general repli~ation to said ans,ver, and was argued by counsel.
On consideration whereof, it is adjudged, ordered and decreed that this cause be and is hereby referred-··to one of the
Commissioners of this Oourt, and he is hereby directed to
take, state and report to the Court with all convenient speed.
(1) An account of the state of GeorgeS. Gordon, deceased,
:which passed or should have passed into the hands of Jolin
L. Cannon and B. I. DeYoung, administrators d. b. n. c. t. a.
of George S. Gordon, deceased ;
(2) Au account of the transactions of said Cannon and
DeYoung, adminiRtrators as aforesaid;
{3) What persons are entitled to share in said estate and
rights inter. sese;

~heir

('. 4) An account of any expenses,
or counsel fees incurred
.
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by said administrators in· the administration of their trust
and what will be a reasonable fee to be allowed to their counsel for instituting and prosecuting this suit;
(5) And any other matter deemed pertinent by himself, or
required by any party in interest to be reported, and the
said Commissioner shall return- with his report such evidence
as may be produ.ced before hiii1.

· Before acting ·under this decree the said Commissioner shall
give to the parties to this cause or their counsel reasonable
notice of the time and place of taking the accounts hereby
declared.
On Motion of the -Complainants and by consent of all parties
it is further adjudged, ordered and decreed that
page 34 ~ this cause be heard with the cause of Clifford W.
Fuller, exor., &c., vs. Myrtle R. Gordon Searles and
others now pending in this Court and before said Commissioner and in making up the report herein directed the said ·
commissioner is directed and authorized to consider ·as far
as may be pertenent the proceedings in said cause of Fuller,.
Exor., vs. Searles and other and 'the ·evidence heretofore or
hereafter taken therein.
·
page 35 }

(Dlf1CREE OF APRIL 29TH, 1920.)

Virginia:
In the Circuit Court of Henrico County, April 29th, 1290.
Clifford W. Fuller's Executor, etc.,

v.

Myrtle R. Gordon Searles et als.,
and
John L. Cannon and B. I. DeYouug, Admrs., etc.,.
vs.
Elsie Gordon Stelle et als.

I

\.

This day came Elsie Gordon Stelle and Morton B. Stelle,
Jr., by counsel, and asked leave of court to file their separate
answers to the amended and supplemental bill of John L. Cannon,. Executor of Clifford W. Fuller, deceased, their separate
answers to the bill of John L. Cannon and B. I. DeYoung,
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administrators d. b. n. c. t. a. of George S. Gordon, deceased,
and their separate answers to the cross bill of Lyle E. Searles,
individually and as administrator of estate of Rhea Gordon
Searles, deceased, and also came John L. Ingram, a<;lministrator c. t. a. of Mary S. Gordon, deceased, John L. Ingram, administrator c. t. a. of Elizabeth Gordon Pelton, deceased, John
L. Ingram, administrator c. t. a. of Wm. J. Gordon, deceased,
and John L. Ingram, administrator of estate of Harry S. Gordon, deceased and asked leave of court to file their joint
and separate answer to said cross bill of Lyle E. Searles, individually and as administrator of estate of Rhea Gordon
Searles, deceased, and the court granting leave to the parties
above named to :file their respective answers as above set
forth, the said answers were accordingly filed.
page 36
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(ANSWER OF INGRAM, ADMR. TO SEARLES
AND OTHERS CROSS BILL
APRIL 29TH, 1920.)

Virginia:
In the Circuit Court of Henrico County.
Clifford W. Fuller, Executor, etc.,
vs.
Myrtle R. Gordon Searles et als.
Upon an amended and supplemental bill filed by John L.
Cannon, Executor of C. W. Fuller, deceased, vs. Elsie Gordon
Stelle and others.
The joint and separate demu.rer and answer of John L. Ingram, administrator c. t. a. of 1\fary Smythe Gordon, deceased,
John L. Ingram, Administrator c. t. a. of Elizabeth Gordon
Pelton, deceased, John L. Ingram, administrator c. t. a. of
Herry S. Gordon, deceased, and John L. Ingram, Administrator of William J. Gordon, deceased, to a cross bill filed
against him in his several capacities above mentioned and
others in this honorable court heretofore, to-wit: at the first
November Rules, 1919, by Lyle E. Searles individually and
as Administrator of the estate of Rhea Gordon Searles.
DEMURRER.
This respondent demurs to said cross bill, and says that
the same is not sufficient in law.
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And not waiving said demurer, l)ut insisting upon the same,
for answer to so much of said cross bill as he is advised
it is material for him to answer this respondent in his several
capacities above stated, says :

I.
That he does not know whether Rhea G. Gordon was born
in November, 1896, in the town of Rochester, Michigan, or
not, neither does he ltnow whether her mother's name at the
time of her berth was ~:fyrtle Coffin Crofut; if these allegations be material respondent calls for proof therepage 37 ~ of.
Respondent is informed that it is not true that
said Rhea G. Gordon was the natural daughter of George
S. Gordon, deceased, as alleged in paragraph I of said cross
bill, and emphatically denies each and all the allegations of
said cross bill to that effect.

II.
This respondent does not know 'vhether 1\:fyrtle Coffin and
GeorgeS. Gordon were Ia,vfully married in 1903 in the State
of Rhode Island, as alleged in paragraph II of said cross
bill, and therefore denies the same.
Respondent is informed and believes that it is not true
that George S. Gordon was the father of Rhea G. Gordon
or that he recognized her as his own daughter and treated
her as set forth in paragraph II of said cross bill, and he emphatically denies all the allegations of said cross bill to that
effect.
I

m.
Respondent denies all the allegations set forth in paragraph
ill of said cross bill.

IV.
Respondent does not know whether the allegations set forth
.in paragraph IV, V, VI and VII are true or not, and he therefore denies the said allegations and each of them.
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v.
Further answering, this respondent says:
{1) That Mary Smythe Gordon, Elizabeth Gordon Pelton,
Harry S. Gordon, William J. Gordon, Elsie Gordon Stelle
and Carl Gordon were all the distributees and heirs at law
of the said George S. Gordon, deceased.

(2) Mary Smythe Gordon, Elizabeth Gordon Pelton, Harry

S. Gordon, and William J. Gordon are dead, the
page 38 } first three dying testate and the last dying intestate, and that J no. L. Ingram has been appointed and has duly qualified as administrator of their respective estates.
And now having fully answered, these respondents pray to
be hence dismissed with their costs by them in this behalf
exended.
JOHN L. INGRAM,
admr. c. t. a. of Mary S. Gordon, deed.
JOHN L. INGRAM,
admr. c. t. a. of Elizabeth Gordon Pelton, dec.
JOHN L. INGRAM,
admr. c. t. a. of Harry S. Gordon, deed.
JOHN L. INGRAM,
admr. of est. of W. J. Gordon, deed.
- SCOTT AND BUCHANAN,
Attys for Respondents.
State of Virginia,
City of Richmond, to-wit:
I, Holt S. Lloyd, a Notary public in and for the City and
State aforesaid, do certify that John L. Ingram this day personally appeared before me in my said City and made oath
that the statements in the foregoing answer, so far as made
of his own knowledge, are true, and so far as made from
information derived from others, he believes them to be true..
HOLT S. LLOYD,
Notary Public.
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:page 39 ~ (ANSWER OF MORTON B. STELLE) JR., TO
SEARLES' CROSS BILL.)
Filed April 29th, 1920.
Virginia:
In the Circuit Court of Henrico County.
Clifford W. Fulier, Executor, etc., et al., Plaintiffs,
vs.
~{yrtle R. Gordon Searles et als., Defendants.

ANSWER OF

~£ORTON

B. STELLE, JR.

The answer of Morton B. Stelle, Jr., to a cross bill filed
against him and others by Lyle E. Searles, individually and
as administrator of the Estate of Rhea Gordon· Searles in
this suit, the above being the short style now pending in the
Circuit Court of Henrico Connty, Va. _
This respondent saving and reserving unto l1imself the
benefits of all just exceptions to the said cross bill, for answer thereto or so much thereof as he is advised it is material
he shonld answer, a~swers and says.
I. This respondent neither adniits nor denies that Rhea
Gordon Searles was born in November, 1898, in the Town
. of Rochester, ~Hchigan, or thet her mother's ~arne, at the
time of her birth was Myrtle Coffin Crofut, as he is not sufficiently informed; but d'enies that the said Rhea Gordon
Searles was the natural daughter of George S. Gordon, wl~ich
said allegati~n is set forth in par~graph one of said cross bill.
IT. This respondent neither admits nor denies that ~{yrtle
Coffin and George S. Gordon were lawfully married in 1903,
in Rhode Island, as he is not sufficiently informed, but denies that George S. Gordon was the father of Rhea Gordon
Searles or that George S. Gordon recognized her as his own
daughter or treated her as such, throughout the remainder
·of his life, which said allegations are set forth in paragraph
two of said cross bill.
·
page 40

~

III; This respondent denies the allegations set
forth in paragraphs three of said cross bill.

IV. This respondent denies the allegations contained in
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paragraph four of sai~ cross bill which said allegation is
that at the time of the marriage of Rhea G. Gordon and Lyle
E. Searles as stated in paragraph four of said cross bill,
and ever since, the said defendant, Lyle E. Searles has been
a legally domiciled resident of the State of Michigan.
This respondent neither admits nor denies the other allegations set forth in said paragraph four of said cross bill,·
and in paragraphs five and six of said cross bill, as he is
not sufficiently informed.
V. This respondent denies the allegations set forth in paragraphs seven of said cross bill, and all other allegations thereof not herein specifically admitted.
VI. This respondent for further answers says:

1. That Mary Smythe Gordon, Elizabeth Gordon Pelton,
Harry S. Gordon, William J. Gordon, Elsie Gordon Stelle and
Edith and Carla Gordon .were all the distributes and heirs
at law of the said George .S. Gordon, deceased; the said Edith
and Carla Gordon being children of Carl. Gordon, a brother
of said George S. Gordon, who died prior to the latter'8
decease.
.

2. Mary Smythe Gordon, Elizabeth Gordon Pelton, Harry
S. Gordon and William J. Gordon are dead, the first three
dying testate, and the latter dying intestate, and that John
L. Ingram has been appointed and has duly qualified as administrator of their respective estates.
And no having fully answered this respondent prays to be
hence dismissed with his costs by him in this behalf expended.

FRAN!( B. CARPENTER,
SCOTT & B.UCHANAN, p. d.
page 41 ~ (ANSWER OF ELSIE GORDON STELLE TO
SEARLES' CROSS BILL FILED
APRIL 29TH, 1920.) .
Virginia:

In the Circuit Court of Henrico County.
Clifford W. Fuller, Executor, etc.,- et al., Plaintiff,
vs.
Myrtle R. Gordon Searles et al.,

Defendant~:

-...
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ANSWER OF ELSIE GORDON STELLE.
The answer of Elsie Gordon Stelle to a cross bill filed
against her and others by Lyle E. Searles, individually and.
as administrator of the Estate of Rhea Gordon Searles, in this
suit, the above being the short style no\Y pending in the Circuit Court of Henrico County,- Virginia.
· This respondent saving and reserving unto herself the
benefit of all just exceptions to the said cross-bill, for answer
thereto or so much thereof as she is advised it is material
she should answer, answers and says:
I. This respondent neither admits n<>r denies that Rhea
Gordon Searles was born in November, 1898, in the Town of
Rochester, Michigan, or that her mother's name at the time
of her _birt1i was Myrtle Coffin Crofut, as she is not suffi.ciently informed; but denies that the said Rhea Gordon
Searles was the natural daughter of GeorgeS. Gordon, which
said allegation is set forth in paragraph one of said cross
bill.

II. This respondent neither admits nor denies that Myrtle
Coffin and George S. Gordon were lawfully married in 1903,
in Rhode Island, as she is not sufficiently informed, but denies that George S. Gordon was the father of Rhea Gordon
Searles, or that George S. Gordon, recognized her as his
own daughter or treated her as such, throughout the remainder of his life, which said allegations are set forth in paragraph two of said cross bill.
..-,...

III. This respondent denies the allegations set forth in
paragraph three of said cross bill.
page 42 ~

IV. This respondent denies the allegations contained in paragraph four of said cross bill which
said allegation is that at the time of the marriage of Rhea
G. Gordon and Lyle E. Searles as stated in paragraph four
of said cross bill, and ever since, the said defendant, Lyle
E. Searles, has been a legally domiciled resident of the State
of Michigan.
This respondent neither admits nor denies the other allegations set forth in said paragraph· four of said cross bill,
and in paragraphs five and six of said cross bill, as she is not
sufficiently informe(I.
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V. This respondent denies the allegations set forth in paragraph seven of sitid cross bill, and all the ot]ler allegations
thence not herein specifically admitted.

VI. This respondent for further answer says:
1. That Mary Smythe Gordon, Elizabeth Gordon Pelton,
Harry S. Gordon, William J. Gordon, Elsie Gordon Stelle
nnd Edith and Carla Gordon, were all the distributes and
heirs at law of the said George S. Gordon, deceased; the
nnd Edith and Carla Gordon, were all the distributes ancl
a brother of said George S. Gordon, who died prior to the latter's decease.

2. Mary Smythe Gordon, Elizabeth Gordon Pelton, Harry
S. Gordon and William J. Gordon are dead, the first three
dying testate and the latter dying intestate, and that John
L. Ingram has been appointed and has duly qualified as administrator of their respective estates.
And now having fully answered this respondent prays to
be hence dismissed with her costs by her in this dehalf expended.

FRANK B. CARPENTER,
SCOTT & BUCHANAN, p. q.-

page 43}

(D·ECREE OF JUNE 11TH, 1920.)

Virginia:
In the Circuit Court of the County of Henrico, June 11th,
1920.
Clifford W. Fuller, Executor, etc.,
against
1\Iyrtle R. Gordon Searles et als.,
and
John L. Cannon and B. I. DeYoung, Administrators, etc.

IN VACATION DECREE.
These causes came on this day to be heard in vacation and
with the right by consent of all parties to the Judge of this
Court to enter such decrees in vacation and might be entered

~---------~-
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in term time and thereupon this day came W. W. Sydnor,
.Sheriff of the County of Henrico, and as such Administrator of the Estate of Rhea Gordon Searles, deceased, by counsel and asked leave of the Judge qf this Court to file his
separate answers to the amended and supplemental bill of
John L. Cannon, Executor of Clifford W. Fuller, deceased;
his answer to the bill of John L. Cannon and B. I. DeYoung,
Administrators d. b. n. c. t. a. of George S. Gordon, deceased,
and his answer to the Cross Bill of Lyle E. Searles.
And it appearing to the Court that under decree of March
20th, 1919, in the suit of Clifford W. Fuller, Executor of
George S. Gordon, etc., et als., v. Myrtle R. Gordon Searles,
et als., that said bill was taken for confessed as to the defendant, W. W. Sydnor, Sheriff of Henrico County, Va., and
as such Administrator of Rhea Gordon Searles, and that
by decree of this Court in the suit under the style of John
L .. Cannon and B. I. DeYoung, Administrators d. b. n. c. t. a.
of GeorgeS. Gordon, deceased, v. Elsie Gordon Stelle et als.,
by. decree dated January 16th, 1920, that. said bill
page 44 ~ was taken for confessed as to the defendant, W. W..
Sydnor, Sheriff of Henrico Coun'cy, and as such
Administrator of Rhea Gordon Searles, deceased, the Court
therefore orders that so much of said decrees, taking for confessed the said bills as toW. W. Sydnor, Sheriff of Henrico
County, and as such Administrator of the Estate of Rhea
Gordon Searles, bet set aside and that the said W. W. Sydnor,
Sheriff of Henrico County, and as such Administrator of
Rhea Gordon· Searles, deceased, is hereby granted leave to
file his respective answers as above set forth, and said an·
swers were accordingly filed.
And thereupon the complainants in said bill replies generally to said ans,vers and each of them.
R. CA.RTNR SCOTT.

·To the Clerk.
Enter the above as a vacation· decree.
The foregoing decree was received in the Office of the said
Court on the 12th day of June, 1920, and entered of record
as a vacation decree.
Teste:
• -f

'

~b.~.:.

I

SAMUEL P. WADDILL, Clerk..
I
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page 45 } (ANSWER OF W. W. SYDNOR, ADMR., TO
SEARLES' CROSS BILL, FILED
.
JUNE 11TH, 1920.)
Virginia:
In the Circuit Court of the County of Henrico.
Clifford W. Fuller, Executor, etc., et als., Plaintiffs,
vs.
Myrtle R. Gordon et als., Defendants.

i,
I

Answer of W. W. Sydnor, Sheriff of the County of Henrico, and as such Administrator of the estate of Rhea Gordon
Searles.
The ans,ver of W. W. Sydnor, Sheriff of the County of
Henrico and as such Administrator of the Estate of Rhea
Gordon Searles, to a Cross Bill filed against him in the Circuit Court of the County of Henrico, to-,vit: at the First November Rules, 1919, by Lyle E. Searles, individually and as
Administrator of Rhea Gordon Searles.
Your respondent reserving unto himself the benefit of all
just exceptions to said Cross Bill, for answer thereto or so
much thereof as he is advised it is material and proper he
should answer, answers and says :
First: Your respondent believes that the allegations con·
tained in paragraph one of said Cross Bill are true ;
Second: Your respondent believes that the allegations contained in paragraph two of said Cross Bill are true.
Third: Your respondent believes that the allegations contained in paragraph three of said Cross Bill are true;
Fourth: Your respond.ent not having sufficient information
to form a belief, neither admits or denies the allegations contained in paragraph four of said Cross Bill, but calls for
strict proof thereof.
Fifth: Your respondent not having sufficient information
to form a belief, neither admits or denies the ailepage 46 } gations contained in paragraph five· of said Cross
Bill, but calls for strict proof thereof.
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Sixth: Your respondent not having sufficient information
to form a belief, neither admits or denies the allegations eon.tained in paragraph six of said Cross Bill, but calls for strict
proof thereof.
Seventh: Your respondent not having sufficient information to form a belief, neither admits or· denies the allegations
contained in paragraph seven of said C-ross Bill, but calls
for strict proof thereof.
Eighth: Your respondent unites in the prayer in paragraph seven but says that he is Sheriff of the County of Henrico, Va., and that on the 31st day of October, 1919, the
estate of Rhea Gordon Searles was committed to his hands
for administration, and that the said estate should be paid
him as Administrator of the Estate of Rhea Gordon Searles,
deceased, but your respondent is not advised as to who is the
sole heir of Rhea Gordon Searles, deceased, and asks the
guidance of the Court at the proper time as to who your respondent should distribute the estate to.
And now having fully answered, your respondent prays·
to be hence dismissed with his costs in this behalf expended..
W. W. SYDNOR,
Sheriff of the County of Henrico, and as such
administrator of the estate of Rhea Gordon
Searles, deceased,
•
By Counsel W. W. BEVERLEY.
page 47 ~ (EXTRACT OF DEPOSITIONS OF HENRY
CROFUT RETURNED WITH
CO~.fMISSIONER'S REPORT
NOVEMBER 8TH, 1921.)
HENRY CROFUT,
a witness on behalf of John L. Ingram, Admr., and other
parties than Lyle E. Searles, being first duly sworn, deposes
and says as follows:
By Mr. Scott:
Q. State your name, age, residence and occupation Y
·
A. Henry Crofut, forty-eight; Philadelphia; inspector of
police.
Q. Of the City of Philadelphia Y
A. Yes, sir.

__,----
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Q. How long have you been engaged in that occupation 7
A. Fifteen years.
Q. Have you been engaged continuously there 1
A. I was continuously from 1905 until 1917, when I went
into the service again.
Q. What service Y
A. United States Army.
Q. Were you in the Expeditionary Force in Europe ~ c
A. Yes.
Q. What position did you have there 7
A. I was Captain of Cavalry.
Q. How long did you serve there7
A: Two years.
Q. Where were you born?
A. In Greenville, Michigan.
Q. How long did you live there?
A. Until I 'vas about nine years old. From that time until
I was sixteen I lived in Grand Rapids and Howard City,
Mich., Detroit and Rochester, Mich.
·
Q. After leaving Rochester where did you goY
A. I went in the service, in the U. S. Army.
page 48 } Q. How long were you there Y
·
A. Con,tinously in the army from 1889 to 1905..
Q. After that Y
A. In 1905 I entered the service of Philadelphia in the
police department.
Q. Will you state whether you knew Myrtle Coffin, who was
subsequently the wife of George S. Gordon?
A. She was my first cousin. !{new her from infancy.
Q. What was the relationship between you as young people?
A. As young people we were sweethearts.
Q. How far did that progress 1
A. To the point of being married.
Q. Were you engaged to be married?
A. Yes.
,
Q. Why were you not married?
A. We were not married because o£ opposition of the people at home-her parents-due to the close relationship.
Q. Did you ever afterwards marry her 7
· A. Yes, sir.
·
Q. State when and where it was f
-4.. We married on the 2nd day of November in Sault St.
Marie, Michigan, in 1896.
Q. Please state to the Commissioner the circumstances
which led up to that marriage?
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A~ Yes. We had broken our engagement. I transferred
from Fort Wayne to Fort Brady. I went to Fort Brady some
time in the summer of '96-the early fall I think-and about
the latter part of October I got a letter from Myrtle to th~
effect that she had been considerably broken up over our
broken engagement, she had been a little indiscreet during
the summer, so much so that she was then pregnant and was
very much broken up over the fact and the thought of disgracing the family and herself, and and asked me
page 49 }- if I thought as much of her as I had before, and if
I did, would I marry her. I immediately telegraphed to her to come on to Sault St. Marie, which she did~
The day she arrived I got a license and we were married
that night. I was then a law student with Holden and Steinleim. I told Mr. Steinleim what I thought of doing. He said
it was a very nice thing to do; ''go ahead and I will help
all I can". Myrtle arrived some time in the morning and
we were married in the afternoon.
Q. Did she tell you with whom she had been indiscreet?
A. Yes. She said that she had been visiting some people
that summer somewhere near Cleveland. She showed me
some pictures of the home. I do not remember just what
she said the man's first name was, but it was Gordon.
Q. Did you afterwards learn from her the first name of the
manT
A. No. I never questioned her, feeling that we- had better
leave the past bury itself; I never questioned her at all; it
was a subject painful to her and equally painful to me.
Q. She did tell you it was a man named Gordon 7
· A. Yes, sir. She showed me a picture of Gordon's home
and herself on the lawn.
Q. After the marriage what was the next thing to happen¥
A. A:bout the 19th of the following }.{arch, 1897, a male
child was born in Sault St. Marie.
·Q. You were married in November~
A. :Yes, sir.
Q. A male child was born?
A. Yes, sir.
Q. Was it a thrifty, healthy child or otherwise 1
A. No, it was a very sickly child. It lived about three and
a half months.
. Q. Where was it born f
-page 50 }- A. In Sault St. Marie.
Q. Where was it buried Y
· A. It was buried in }.{aplewood or Maplegrove Cemetery,
Sault St. Marie.

,'
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Q. Record has been produced here of the. burial of a male
child called Horace Foster Crofut. Is that the name of the
childT
A. Yes, sir.
Q. How long did you and Myrtle, your wife, live together
there at Sault St. Marie?
A. We lived together there until the 22nd day of September
of 1917, at least Myrtle remained until the 21st, and she went
to Rochester. I remained until I had re-enlisted and I joined
her in Rochester.
Q. How long afterwards 7
A. One·day.
Q. You stayed together all the time except the one day up
to that period Y
A. Continuously.
Q. From there where did you go J
A. Went to Fort Meyer, Washington.
Q. Did your wife accompany you?
· A. No, sir. She remained at home with her mother, my
aunt, in Rochester until I had preceded her to Washington
about upwards of two weeks and made arrangements for her
to come on.
Q. Did she finally come on ~
A. Yes.
Q. What period elapsed while you wre absent¥
A .. Not quite two weeks, I imagine. She arrived in Washington betw·een the 9th and 11th of October.
page 51 } Q. What_ year?
A. 1897.
Q. Then did you all live there cm~tino~!JslyP
A. We lived there until the latter part of the following
· March, or the following February, 1898.
Q. Will you state to the Commissioner whether she was
with you all the time during that period?
A. Yes, she was with me continuously all that time.
Q. Wl1at occured while you \v'ere in Washington? What did
you ascertain to be her condition?
A. Shortly before I went to New York she came to me very
excitidely one morning and said, ''Harry, I believe I am preg..
nant again". I says, "Don't worry about that. Probably
it is a little retarded condition. Wait and see. Maybe there
is nothing to it''. She also confided in the lady with whom ,
we lived in Washington that she believed she was pregnant.
Q. Did it turn out to be true 7
A. It was true.
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Q. So she was pregnant the latter part of February!

A. The latter part of February.
Q. 1898?
A. Yes.
Q. She became pregnant ·while still living with you?
A. Yes.
Q. Living with you as your wife i
A. As my wife .
.Q. From Washington where did you go f
A. I went to New York.
Q. When .she arrived in New York was she pregnant f
A. Yes.
Q. How long did you remain there f
A. I remained in New York until early in ~£ay,
page 52 ~ 1898, I don't remember the exact date.
Q. Then 'vhere did she goY
A. She went over to Brooklyn and lived for a while until
some time in June. Just what her address was in Brooklyn
I have forgotten. She was with me off and on as long as we
stayed in the vicinity of New York. I was with a troop of
American Cavalry giving exhibitions in fancy riding. She
joined me frequently at Patterson, N. J., Newark and Phila~
delphia.· As to the exact dates I do not remember.
Q. Then where diq she go.
A. She remained in Brooklyn until her brother, Irvin Coffin,.
·came and took her home to Rochester.
Q. That was shortly before the birth of the child Y
A.. Yes, sir.
Q. The child was born on the 25th of November, 1898.
A. Yes.
Q. Will you state to the Commissioner 'vhether or not Mr.
George S. Gordon was at any time from the time of your
marriage in November, '96,_until your wife went to New York
anywhere about her or have any access to her whatever 1
A. It was a physical impossibility for him to have been
anywhere near her because she was with me constantly. She.
was a stranger in Washington and I kept her with me all that
time; we were sightseeing at places, and we were together
with the exception of one or two hours each day when I was
engaged in drilling troops at Fort Meyer, and even then she
was sitting on the front porch watching the drill. I drilled
on the parade ground.
Q. During that period can you state whether Mr. George
S. Gordon ever paid her even a visit T

Denny, Jr.,
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A. No. I never heard of him and never saw him
or never lmew him.
Q. Didn't know him.

.A. No.
Q. After the child was born, with whom did she livef
A. Lived with her mother in Rochester.
Q. With whom did her mother Hve t
A: Her mother kept house for her brother-just three in
the family. I believe my uncle, Joe McCormick, lived with
them for a time.
Q. Did you see her mother any more during her life time Y
No.
Q. Please explain to the Commissioner why it was you kept
away from her~
A. There were quite a number of reasons. We were mar·
ried under circumstances that were not just exactly pleasant,
and at the time I was not making the salary that I could
have made had I shaped my life differently, unfortunately. I
expected to go into law business with my uncle in Grand
Rapids, but the family was so deoidely hostile that I had to
make other arrangements, and ~:fyrtle wanted to go on the
road with me if she could live at certain places, which was
impossible. I was not able to keep up an establishment
she wanted; then she wanted to live in New York and in an
establishment that I could ill afford to maintain; so we. quarreled frequently towards the last. I finally told her I believed
r had discharged my obligation; that I was the accredited
father of the child; the child was dead; that could be a
closed chapter; she need not refer to it unless she wanted
to, and I said I never would, and suggested that she go back
home.
Q. The result \vas that you did not see the child Rhea?
·A. No, I never saw the child until later on in life.
Q. Why was that Y
.
.
A. For the reason that I was in the service of
page 54 ~ the United States. I was stationed away from
Rochester, and I certainly would not have gone
home without meeting a considerably unpleasant stir, and I
had about decided the best thing I could do was to let Myrtle
get a separation anyway so I did not go back again.
Q. Did it come to your knowledge that the family were opposed to your meeting her?
A. Yes.
Q. When did you finally meet her and how did you come to
meet herf
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A. My sister lived in Howard City, Niichigan, and after
closing my summer cottage at Harveys Lake,. I decided to gQ
to see sister, and I telegraphed I would arrive in Howard C'ity
on Wednesday. As to what date I have forgotten. It seems
Rhea's grandmother 'vas visiting my sister at Ho,vard City.
_When sister received my telegram, aunt Sarah went to a
highly nervous state and refused to remain there a second
longer, and said she thought sister was putting up a job to
get me there to see Rhea; so 'vithout waiting for dinner she
insisted on transportation to Newaygo, about twenty-five
miles from Howard City. She bundled Rhea up, bag and
baggage, and went to Newaygo to meet cousin Walter Groner.
I arrived unconscious of any disturbance ·there. At dinner
that night sister told me the circumstances. I said "I am
sorry she went. If I had known· she was here I would havn
stopped in Grand Rapids until she got away". Sister said
she was glad it happened as it did; she wanted to see me. I
hadn't seen Wa!ter then since he was a little boy. She said
''I want ·yon to see Walter; he wants to see you. Call him
up and meet him at his office". I called Walter on the phone
and told him I would be down the next day or next morning
a,nd I would come direct to the factory and see him, which I
did. I joined him about ten o 'clo~k. We went all through the
plant, and tl1en I said "I am going to dinner". He said "I
think Rhea is entitled to see you if she wants to
page 55 } see you. She wants to know who her father is''.
He said ''I don't think you are doing anything
wrong. I am going to try to see her this afternoon. I have
got to go to Grand Rapids to driv~ a car back''.
Mr. Patterson: Don't state what others have said.
A. (Continued) Walter told me he was going to Grand
Rapids that afternoon to drive a .car back. He would take
Rhea in on the train with him; I should get on the train, and
if Rhea wanted to see me, I should come forward and see her.
Mr. Patterson I would like to note an objection here.
Counsel for Lyle E. Searles object to the witness stating
anything except what is within his own knowledge, particularly to stating what others told him.
A. (Continued) I got on the train, and probably five or ten
minutes after the train pulled out Walter came through the
car where I was in the front end of the smoking car. He
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said ''Rhea is back here in the rear coach. Come back''. So
I went back and met her for the first time. We sat and conversed together until we reached Grand Rapids. I got off
first and she followed. I helped her off the car, and Walter
came on and they went away. That was the last time I saw
her that year.
By Mr. Patterson:
Q. What year was that7
A. 1916.

::

By Mr. Scott:
Q. She was about how old then 7
A. About seventeen.
Q. Pid she afterwards come to live with you'
A. Yes. sir.
Q. State the circumstances. State first, whether you had
become married in the meantime .
.A. I was married then. I 'vrote to Rhea frequently in fact
we 'vrote back and forth every week.. She wrote
page 56 ~ repeatedly asking me to let her come home to my
home in Philadelphia. She was attending school
and I was very anxious for her to continue her education. I
wrote her in reply to each letter in which she expressed a wish
to come to Philadelphia, begging her to stay in school. I
said "Even if you come to my home, it will simply mean that
you are going to start back to school again, because I want
you to :finish. "\Vbile you may have a little vacation, I want
you to enter Bryn ~Iar College". In the fall of 1917, she
'vrote me that she was goi11g to come on to Philaaelphia. I
immediately wrote back beg!,»ing her not to do so. Her answer was then that, if I would promise to come and spend a
'veek with her at Christmas time, she would stay in school.
I didn't write, I telegraphed and told her I would most certainly come on and spend a week, a whole week with her at
the Christmas holidays. I felt she 'vas perfectly satisfied
then, until the middle of December I came home one evening
about ten o'clock and found my wife and mother very excited. They had a long distance message and a telegram and
in the excitement they hadn't looked at the telegram. My
seFvices were through the Electrical Bureau. I called them
up and said ''Have you anythi~g about a long distance phone
for me? He said ''This is the inspector. If you will wait a
minute, the party has just left; I will probaly get them back
for you". So I hung up. Meantime I read the telegram.
The telegram to me said "-Wire money at once at Hotel Secor.
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I am coming home". About fifteen minutes afterwards I
got a call and answered it. A voice said "Hello Daddy.
Where are you"' I said ''Where are you''Y "At the Hotel
Secor. Wire me some money at once. I am coming home".
It was then about ten o'clock Philadelphia time, which would
make it about nine o'clock, To~edo time. My car was at the
front door. I jumped in and went down to the telegraph office and found a man who would do favors for me.
·page 57 ~ I asked him if he would rush the telegram on
through. He told me they stopped delivery in
Toledo after eleven o'clock, but he thought he could get the
money tl1rough by that time; he 'vould try to. I telegraphed
her fifty dollars. Next morning I received a wire that she
had taken the one o'clock train from Toledo and 'vould arrive
in Philadelphia that afternoon. I met her and took her to
my home and made a home for her.
Q. Did she live 'vith you then?
A. Yes, sir.
Q. How long did she live with you Y
A. She lived with me until the early spring of 1917.
Q. Then where did she go?
_
A. She went to visit her aunt and uncle in Detroit.
Q. What next?
A. Next, I went on with my wife in the latter part of March
to Howard City and 1\tiet Rhea for a few minutes while in
town. We. stayed in Howard City a week, and her uncle, my
cousin, 'vrote and invi ted us to stop over a day or so in Detroit at their home on our way back, which we did. Rhea said
she wasn't quite ready to go home, and wanted to know if
it would be all right for her to stay. I said "All right, stay".
8he remained in Detroit and my wife and I went back to Philade~phia. In June I decided she had better come home. I
had some reports of her having· bought a pool room and furnished it for a young man in Detroit, and was spending a
considerable amount of money. I went on after her. I got
in Detroit around twelve o'clock at night, and you went to
the hotel, and when I went to register the Clerk said "There
are reservations for you, made by Mrs. Searles. I had telegraphed I 'vas coming, I did not know Mrs. Searles. I
thought possibly it might be a mistake. I was gopage 58 ~ ing to my room and I hea-r someone down the lobby
holloing "Daddy, Daddy". I turned around and
saw Rhea coming, with her was a young man. I said ''What
are you doing here". She said "vVe were at the train to
meet you and missed you. I want you to meet my husband".
With a rather mixed feeling I greeted him. I did not know
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!tim before. She said "You tell Uncle Irving". I said "why
don't you tell him"? She said ''I would rather you tell him".
I said'' All right, I will tell him. Run along''. I went unstairs
and went to bed. Next morning I started over to the City
Hall to see Irving Coffin, her Uncle. In going into the buklding I saw Rhea and Searles coming out. I realized then that
they had not been married that night but were married that
morning. I 'vent upstairs and told Irving. I stayed one or
two days in Detroit and went back home.
Q. Where were you living then 1
A. Philadelphia.
Q. Did Rhea and her husband come to Philadelphia and reside?
1\.. Yes, they came on and stayed at my home for a day or
so, that was a few weeks afterwards, or the early part of
June, 1917.
Q. Did they take up their residence in Philadelphia 1
A. Yes. I did not pay much attention to them after they
came there. · They rented an apartment.
Q. How long did they reside in the City of Philadelphia Y
A. That I could not say positively. I don't know just how
long they were there. They were back and forth to Atlantic
City and New York and different places.
Q. What became of :Nir. Searles after that?
A. I do not know. He disappeared and came back again. I
do know that he 'vent into the air service in Canada sometime
in the fall of 1917.
Q. When was the last time that he lived with Rhea~
A. That I can't answer. As far as I kno'v he was not with
her much after June, 1917.
Q. What became of R.hea in the meantime?
A. Rhea went around to different places. She
page 59 } visited Atlantic City and visited New York and
stayed some time in Philadelphia. She went as
far as Charleston, S. 0., one time with some friends.
Q. After ~Ir. Searles left her did she resume her residence
with you f
A. ·I went home Christmas time 1n 1917 from Camp Hancock in Aug·usta, Ga. I saw 1\fr. De Young, asked him where
Rhea was. I told him I thought I would take her down south
if she would like to go-take her back to Augusta, Ga., with
me. The day before New Year, I think probably about the
29th of December, I met her on the street in front of Mr. De
Young's office. I said Hello, Honey, I was just going to look
you up. How would you like to go South with Daddy7 She
said "I would love to". I said "We will go and see Mr.
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Deyoung and go down". So I went to Mr. De Young's office~
at least, we both went up there, and I told Mr. De Young I
was going to take Rhea with me to Augusta. We left Philadelphia N e'v Year's morning for Augusta, arriving there the
second of January. She remained with me in Augusta until!
went to Camp Upton on the 29th of April.
Q. Then what happened?
A. She remained there in Augusta for a day or so and then
came back to Philadelphia and took up her residence with
Mrs. Harmer, 5142 North Carolina Street, Philadelphia.
Q. Then, what next?
A. I went abroad to France. sailed from New York on the
6th of May, and it "ras some litt!e time before I got my mail,
but I got a good many letters from her telling me how happy
she ·was at Harmer's and how contented. Then I got a letter
one time stating she thought of visiting a school friend of
· hers in Richmond, V a., and wanted to know what I thought
about it. I was very careful not to oppose anything she
wanted to do because she did not take kindly opposition. I
advised her to consult with Mrs. Harmer and then to use her
own judgment; if she felt that she would like to go down for
a week or so, I didn't see any harm in her going
page 60 ~ down, but to be careful. I heard from her as regularly as I got any mail on the other side, probably
one a month. I would get two or three letters in one mail, all
of them urging me to hurry home, she wanted me to be home..
They were all full of little happy thoughts, that she 'vas having a good time and being a good girl, waiting for Daddy's return on the 14th of October, 1918, I went to Paris. While
there I bought a present for her, a birthday present, took it
back and was going to mail it. I found some mail that had
been delayed some time. We had just come from the front,
I found a letter from my wife, notifying me that Rhea had
died on the 12th of the previous month.
Q. What became of the letters that you received from herf
A. All of my personal papers and my letters, correspondence and all, were in my. fie~d desk. I believed that to be the
safest place to put them. That is somewhere in transit hetween Coblenz, Germany, and New York. That is the most
definite information I can give as to it.
Q. Did you ever get a photograpl1 of Rhea~
A. Yes. I had some little gingham dresses for h.er made in
the South, I put her on an economical basis. I allowed her
two dollars a day to spend, and when she had her photograph
taken and sent it abroad to me she had it taken with this ging·ham dress on.
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Q. I hand you a photograph, which I will get the Commissioner to mark ''Ex. H. C. # 1'' and ask you to give the history of that photograph. A photograph of whom is it 7
A. That is a photograph of my daughter, Rhea Crofut.
Q. When did you receive it?
A. Sometime in the late summer of 1918.
Q. I notice it is a little writing in the Corner-'' Jimmy''.
How do you account for that?
·
A. When we were living together in the South,
page 61 ~ I told her in a joking was it was impossible for us
to live together in one family, unless she was a
commissioned officer in the same house; it wasn't in keeping
with military customs. I said "I will have to promote you_ to
lieutenant. You want to be a boy anyway, so your name will
be turned 1o Jimmy''. .She signed it, Lovingly Jimmy''.
Q. Will you state whether that is a good likeness of your
daughter Rhea¥
A. Yes, sir, very good likeness.

•

Mr. Scott: I want the Commissioner to compare the likeness
with yourse!f._ Will you please stand so the light will shine
on your face and take off your glasses (Witness did so.)
Q. I hand you another photograph marked "Ex. H. C. 2",
and will ask you please state the history of that photograph
and of whom it is a picture?
A. That is a picture of Rhea Gertrude Crofut, my daughter.
Q. When did you get it and how~
A. That was given me in Augusta, Georgia-C'"amp Hancock.
Q. Bywhom?
A. By Rhea.
page 62
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(EXTRACT OF DEPOSITIONS OF B. I. DE
YOUNG, RETURNED WITH COMMISSIONER'S REPORT NOVEMBER
8TH, 1921.)

B. I. De YOUNG,
a witness on behalf of Jno. L. Ingram, Admr., and other parties than Lyle E. Searles, being first duly sworn, deposes and
says as follows:
By Mr. Scott :
Q. Where do you live Y
A. Philadelphia.
Q. What is your profession!

IJ
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of the Philadelphia bar.

Q. How long have you been engaged in that businessf

A. Nineteen years.

Q.. Did you know Rhea Orofut, who afterwards married
~earles?

•

A. I did.
Q. When did your acquaintance begin with her?
A. Approximately December, 1916.
Q. Did you know Lyle Searles before she married him~
A. I didn't know him until after he married her.
Q. When was that Y
A. I didn't kno'v him until around June of 1917, I think it
was the early part of June.
Q. When you became acquainted with Lyle Searles where
were he and his wife residing?
A. At Mr. Crofut's house.
Q. What City¥
A. Philadelphia.
Q. Where did they reside thereafter?
A. _Thereafter they resided at 4620 Sampson St., Philadelphia.
Q. How did you come to know that¥
A. They had been looking around· for apartments and had
s<;>me difficulty in obtaining any, and quite accidentally they
had been referred by a real estate broker to this
page 63 ~ apartment at 4620 Sampson Street, and there was a
possibility of subletting, but she hadn't a right
to sublet in the lease and she went back the next day and she
told them that our office represented the owners of these
properties, two squares around there, and if she could get
a letter, she· might get a lease of it. I wrote such a letter.
That lease was c:osed about the middle of June, 1917.
Q. How long did they reside there?
A. That lease was a lease for five or six months, and Rhea
lived there about three months, and Searles lived there possibly three weeks. not over four.
Q. When was that~
A. That was starting in the middle of June, 1917.
Q. When did he leave herf
A. l-Ie left here about three or four weeks after that.
Q. Do you know when she died Y
A. She died in October of 1918, about the 14th or 15th.
Q. In Philadelphia Y
A. In Philadelphia, at a hospital in Philadelphia.
Q. Can you state whether she continued to reside in Philadelphia from the time mentioned until her death!

i
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A. She resided continuously in Philadelphia and was actually' in Philadelphia with the exception of during the summer
she went to Atl6}ntic City for a while in 1918, and went with
her father to one of the camps in Georgia for a visit, and waa
also in Richmond two or three weeks before she died.
Q. Did she come back in Philadelphia?
A. Every time.
Q. Was that her home t
A. That was her home.
:By Mr. Patteson:
Q. When did you say she died?
A. October 14th she died of the flu. epidemic in Philadelphia.
Q. What Hospital?
A. Woman's Hospital. I am trying to give you
the technical name. It is the Woman's College
Hospital of Philadelphia.

page 64 }

By Mr. Scott :
Q. From the time Lyle Searles deserted his wife the time
mentioned until her death, did he ever return to her?
A. Never to my knowledge.
Q. Were you her business manager or have any connection
with her business affairs Y
A. No. I did this; I was her attorney from the inception
of the matter, and then turned over to her various allowances that were sent monthly, more or less in a regular way,
and also any irregular amounts, from Cleveland.
Q. From the Gordon Estate?
A. I received it from Mr. Fuller during his lifetime.
Q. You say you have been practicing law in Philadelphia,
for nineteen years?
A. I have.
Q. Actively engaged in practice nowf
A. I am no\v.
Q. Are you familiar with the statute law in reference to
\vhere a man deserts his wife?
A. Yes.
Q. Will you please tell the Commissioner what the statute
law is?
A. The statute is force at the present time is the act of May
4th, 1855, the 5th section of which provides that where a man
has failed to support or deserted, his wife, intentionally o£
course, more than a year prior to her death, he sliall forfeit
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his right of curtesy and have no interest in her estate under
the intestate's laws of the Commonwealth of Pennsylvania~
Mr. Beverley: We except to that. That is not the best evidence.
A. (Continued) I I1ave a certified copy of the Act of 1855 in
my room in this hotel. The pamphlet laws of
1
page 65 ~ Pennsylvania are published in this way; an ap. propriation is made by the Legislature and they
are referred (at that time to the State Printer) at this time
to the man who makes the lo\vest bid for printing and copies
issued by him become authorized copies of the laws accepted
in all the courts of the State of Pennsylvania; digests and
·
references are not
Q. Will you file the paper you refer tof
A. I have the original book \vhich I took from my library.

Mr. Scott: We will get you to produce it and we will return it to you.
Mr. Patteson: I except to the production of these so-called
laws of Pennsylvania on the ground that it has to be proved
under Act of Congress, and it is not so proved.. I except also
to any testimony that may be offered by Mr. Young as to this
line.
Note: Witness produced book referred to, from which the
following was offered in evidence as ''Ex. DeYoung # 1' '.

LAWS
of the
General Assembly
of the
State of Pennsylvania,
Passed in the Session of 1855
in the ,
79th year of Independence,
With an Appendix.
(Seal)

Virtue-Liberty-Independence.
Harrisburg
A. Boyd Hamilto~, State Printer.
1855
No. 456
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AN ACT

Relating to Certain Duties and ·Rights of Husband and Wife
and Parents and Children.

-\.
\

\

\.

Sec. 5. (That) no husband who shall have as aforesaid for
one year or upwards previous to the death ef his 1vife wilfully neglected or refused to provide for his wife, or shall
have for that period or upwards 1vilfully and maliciously deserted her, shall have the right to claim any right
page 66 ~ or title in her real or personal estate after her
decease as tenant by the curtesy or ·under the intestate laws of this Commonwealth.''
By Mr. Sha,v:
Q. You testified you first met Rhea in December, 1916.
Ho,v did you meet her; who introduced you to her 1
A. Her father, Mr. Crofut.
Q. Mr. Crofut was a client of yours prior to that time¥
A. Some years prior to that.
Q. Did you know anything about Rhea prior to that introduction?
A. Never heard of her. That is not correct; I want to correct that statement. Mr. Crofut came to my office before he
brought Rhea down and told me about Rhea; that he had some
correspondence. with her, and went over the fact as to whether
it "\vould not be better to allow Rhea to remain at school. I
think she was at school in Detroit; I believe it was a convent
in Detroit. After that I did not see him in relation to Rhea
until one day he walked in my office and introduced Rhea, and
said that Rhea had come down anyhow and left school though
he had 'vritten letters for her to remain.
Q. In what capacity did you act for Rhea~
A. As her attorney.
. Q. You were her attorney and became so at the request of
Mr. Crofut Y ,
A. Yes, sir. I don't kno'v 'vhich way you want to put it.
Both were in the office and both agreed to it.
Q. Were you attorney at law for her or attorney in ~act for
her or both?
A. Well, I was attorney at law for lier, and I don't think
I ever acted as attorney in fact for her, I never signed anything with her name. She did that personally.
Q. What did your duties consist of in reference to her business affairs Y
A. When she first came to the office, she knew nothing ex-
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cept in a vague way that she had an interest in an estate in
Cleveland, Ohio; that at the time she was at school
page 67 ~ some allowances had been sent to a gentleman who
'vas her guardian (Mr. Coffin); she didn't know
how much it was or how large the estate was or any details,
but she did k:qo·w that for some past she had received no income at all; sh~ didn't know whether the fund was exhausted;
she really didn't know anything about it, to put it perfect1y
plainly.
Q. What did you do?
A. I first corresponded with Cleveland, then went out there.
Q. And investigated the estate of George Gordon?
A. I only started. I think I made five trips to Cleveland
altogether and took off I don't know how many accounts. As
you probably see from the final account filed, you will realize
I didn't get very much order out of chaos.
Q. You received Rhea's checks direct from Fuller~
A. All checks I received were signed by Mr. Fuller I think
that is true.Q. What I am getting at is, did you receive them direct from
1\{r. Fuller? Did he mail them to you?
A. No. Most of them, monthly checks, yes, but the other
checks he actually handed them to me 'vhen I went to Cleveland.
Q. The others he mailed direct to you in Philadelphia?
A. Those 'vere the ones of smaller amount. I insisted that
R-hea was entitled to a monthly income, and it became a point
between Counsel as to approximately what that income should
be. I 'vas given in the Cleveland office a pile of papers. A
young lady who was supposed to be bookkeeper had charge
of them. After a number of visits I could not definitely make
out exactly 'vhat Rhea was entitled to, and during that time
I told Fuller that Rhea should have money sent to her to live
on; and that was done; and after that I claimed for Rhea,
which it turned out she was not entitled to, but it was sent to
me regularly, three hundred dollars a month.
Q. you received $300 a month as a regular alpage 68 ~ lowance?
A. No, I did not.
Q. Ho'v much did you receive?
A. I will tell you how that was. For instance, $300 'vould
be due on the 1st of the month; I would get it somewhere
around the 15th. Then I would carry on a rapid fire correspondence probably would get the next month's money around
the 29th; in other words, there 'vere one, two or three months
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that would lapse in the time, so it was a regularly fixed· income but it was not regularly received.
Q. Have you filed a report here, or are you going to file a
report to-day, of tl1e total amount received by you and the
total amount expended by you~
A. No. I was not Rhea's guardian. I handed the money
actually over to Rhea, actually physically handed it over to
her. Even that check you spolre of I handed to her in Cleveland, Ohio, had her there at Mr. Fuller's office.
Q. What check was that?
A. You are talking about a check of $6,000 or $5,000 I
don't remember which, but I received the check from Mr.
Fuller, drawn to her order, and I handed it to her.
Q. What did she do with it if you know?
A. I don't know.
Q. Did she take it from you?
A. She took it from me and gave Mr. Fuller a receipt for
it. I don't know what she did with it. It must have been endorsed by her to be used because it was dra'vn to her order.
Q. At the time of Rhea's death at the Woman's College
Hospital in Philadelphia, you were tlie one, were you not,
'vho looked after her funeral?
A. No. That was looked after by Mrs. Crofut.
Q. 1\fr. Crofut was at that time in France?
A. Mr. Crofut was in France. The circumstances were peculiar. I didn't even know Rhea was seriously ill
page 69 ~ or didn't know she had influenze at all until one
of her friends came i"n the office crying and said she
was seriously ill. Then I made arrangements to have her re·
moved to this hospital.
Q. Do you kno'v who buried her?
A. No. I made no arrangements for the burial at all.
Q. You don't lrnow 'vhere she is buried~
A. I don't kno'v at this minute. She is buried at a cemetery
in Philadelphia. You understand, Rhea's death occurred during the influenze epidemic in Philadelphia. It was very virulent and anybody outside of the family 'vas not even allowed
to attend the funeral nor any public funeral to be held; so I
don't know that. Arrangements for the funeral were· made
by 1\frs. Crofut. I think I do know the undertaker's name;
I think Connor or O'Connor. Ho,vever, I can get. it for you
definitely, if yon want to know, in Philadelphia.
. Q. Mrs. Crofut had charge of the funeral T
A. Yes.
· Q. At the time of her death or after her death, did ypu have
anything to do with settl.ing up Rhea's affairs?
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A. None. Rhea's affairs there was nothing. to settle up ex~
cept that Rhea had overdrawn her account between $1,100
and $1,500. That was the only thing to settle up.
Q. At what ·bank?
A. It wasn't any bank. ·She had drawn it from the office.
She was sadly in need of money.
Q. Drawn it from you Y
A. Yes.
Q. Yon had advanced that much f
A. Her account was overdrawn about $1,500, part of which
-This is the way it occurred : The allo,vance that we had
given her was in excess of what she would have been enti tied to, and part of that money came from the
page 70 ~ estate and part of the money about $700 of it, I had
advanced from the office, because Rhea came back
from Richmond abso~utely penniless, she had spent everything
she had. That occurred on almost every trip she made. I
even had to telegraph her money.
Q. Whom did she visit in Richmond?
A. She told me she.was visiting a girl friend in Richmond,
who had been a school friend of hers. I don't know the girl's
name. It flashes through my mind-Is there such a street here
as Washington street? It strikes :me it was a street named
Washington.
Q. At the time of her death she was indebted to you in the
sum of $700 Y ·
A. Approximately.
Q. That arose through overpayment from Mr. Fuller?
A. No that $700 overpayment arose by voluntary overpayment by me.
Q. And the other $700 approximately arose by his overpayment of her allowance to you, is that correct 7
A. No. The balance arose by overpayment by Mr. Cannon
and myself.
·
Q. To whom?
A. To Rhea direct.
Q. Do you mean by that yon paid her money she was not entitled to at the time f
A. It seemf? curious thing. I don't know how I can explain
it to you. We did to that very thing, but not intentionally.
This thing was in a terribly chaotic state, and we counted
up how much money Rhea would get each month from securities that we thought we had; and of course it turned out, as
you all know, that we didn't have them, and it was by-the difference .between what we paid her and what we should have
paid her.
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Q. Were you reimbursed afterwards?
A. No, sir. There has been no money paid out since then.
Q. She is still in debt to you approximately $700~
A. Yes, and I think you will find that on our
page 71 ~ payments she is indebted about $700 or $800 more.
Q. To the estate, and seven or eight hundred
dollars to you!
A. I think the whole thing amounts to about $1,500.
Q. That was the overpayment as you have it figured out?
A. You will find that will not vary much. That is approximately correct.
Q. Did Rhea have any life insurance at the time of her
death?
A. I don't understand that.· I think Searles once asked me
about that and somebody else asked me about it. It turns out
that Rhea had written letters that she was about to take out
or had taken out life insurance. That was all I know about
it. Rhea was very gullible and I assume she must ~ave falle11.;
in with some fellow who was a l~fe insurance solicitor, and
possibly have signed an application. She would sign most
anything anyway-app!ication for life insurance or the purchase of books.
·
Q. You know absolutely nothing about her dying and having
insurance?
A. I never heard of any life insurance of hers until she
died. I have been asked by two or three people, and somebody told me, I don't kno·w whether it was Mr. Crofut here,
that Rhea had written a letter that she 'vas about to take out
life insurance, or maybe wrote a letter that she had taken it
out. Anyhow, in her effects (I never saw them but required
into them) there was nothing but personal clothing· and little
trinkets,
Q. Do you know how Rhea spent her money!
A. WeH, I can give you one big expenditure, I heard Mr.
Crofut say she spent $2,900; my recollection is. $3,000. I
paid for her for an automobile, called H. A. L. (I don't think
they make them any more) to an agency on North Broad
Street. She actually bought that car or contracted the debt
without my knowledge or sanction.
Q. What became of the car, do you know?
A. Lyle Searles took it and went away with it.
page 72 ~ Q. Did he have it at the time of her death?
A. I don't know what he did with it but he took
it from the garage in Philadelphia. I tried to stop him from
taking it. I never saw the car afterwards and Rhea said she
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didn't either. As a matter of fact, I only saw the car once.
Q. Did you see it in his possession Y
A. No.
Q. You don't know as a matter of fact of your own knowledge that he took it?
A. I do not. I only know that Rhea came to the ofi].ce and
said that Lyle 'vas going away and was going to take this
car and said "Isn't there any way of stopping him "Y I
asked the garage name; she gave me the name; I called up on
the phone; the man said he had left about an hour ago.
Q. Didn't you see Rhea in possession of that car after that 7
A. I never saw her in possession of the car but once and
that 'vas before that. Just after she· got it she showed it to
me.
Q. You never saw her in the car after that time Y
A. No. I never saw her but once, and that was immediately
after she got it. She asked if I wouldn't go down stairs, and
I went and looked at it.
Q. You know ::Miss Hymer of Philadelphia, do you not?
A. Yes.
Q. She was in your office on numerous occasions with Rhea,
wasn't she~
A. No. I don't know what you mean by numerous. I saw
her probably two or three times with Rhea, and on numerous occasions after R.hea died.
Q. Yon saw Searles sometime in December, or January of
1918 or 1919 at your office, did you not Y He came there to
see you-May have been the latter part of November or December or January.
A. I don't know. I have seen him a numb.er of
page 73 ~ times in the office. I can't fix any 'particular time.
Q. Had you heard that he had been killed in the
army?
A. Yes, sir. Wl1en I say I heard that, I didn't hear it from
any army official, but from some of Rhea's friends. She had
strings of them. They to!d me he had been killed in the
army, and they told me the source of information was the
fact that his name had been published in the paper among
those killed.
Q. Did 1'Ir. Searles at that time talk to you? What he
wanted to find out first was where his 'vlfe was buried, etc.?
A. I guess he ought to want to kuo'v that, but the first
thing he asked was. "I understand Rhea died, is that true~"
I said "Yes". He naturally asked when and all about it,
and it was fresh in my mind and I told him at the time.
Q. Did he ask you in reference to whether or not he had
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possibly an interest in the estate of George Gordon at that
time~

A. I think that he did.
Q. Did you gQ into it with him?
A. I read a copy of Gordon's will, that I had in the office,
to him and told him that under the will Rhea had a life estate
which ceased at her death; and my recollection is that is .all
we did go into.
Q. That is all, as far as you went 1
A. Yes.
Q. Didn't you take him into the office of Peck, Shields &
Clarke in Philadelphia Y
A. Not on that occasion. He came in three or four or five
days afterwards and told me he had been advised that he
had an interest in the Gordon estate by reason of being Rhea's
husband, and asked me if I would take the matter up, I told
him, as administrator I could not. He said ''I am a stranger
here; will you refer me to somebody". I referred him to J.
Newton Peck introduced him and went away. I also told him,
in my opinion, it was a life estate and died with Rhea.
Q. Were you present when they talked to him in
page 74 ~ reference to this?
A. No. I simply introduced him.
Q. Then you left the office 1
A. I didn't leave the office right away because I was asked
several questions as to the estate, which I explained to counsel, and then went and left them together, stating that I had
a certified copy of the will which was at their service..
Q. Did you inform them and also inform Mr. Searles in
reference to an item of $20,000?
A. I don't kno·w of any such i tern.
Q. One particular item of $20,000 in this estate that he was
· clearly entitled to. Did you say anything to him about some
such arrangement as tha.t ~
A. In fact, I don't even know of any such item as $20,000;
I never heard of it before. I can imagine what Searles has
in his mind if you 'vant me to tell you. I know just exactly how
the idea came in Searles' mind, ho'v it was in all our minds.
If you want it, I am satisfied to tell.
Q.. Go ahead. I don't care.
A. At the time I took up the matter with Mr. Fuller, Rhea
had only been paid approximately $100 per month, which
'vould be $1,200 for the year. It figured something like $1,000 on an average. I figured, figuring the estate solvent, for
the back years with ordinary bank interest at four per cent,
that there ought to be coming to her something like $3~,000,
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and made that statement before we had succeeded in having
any aceounting in Cleveland, Ohio. That item he may have
had in his head. That turned out unfortunately. to be incorrect.
Q. Did you mention that to him 1
A. Yes, 've have spoken of that several times. I want to
state this clearly; that was not by reason of any devise or
bequest in the will. It arose from a life interest
page 75 ~ as I understand it, and it was figured she had approximately that amount coming !:from income.
Q. Back income which she had not been· paid!
A. Yes.
Q. You told him thatf .
A. I told both that. I told her that previously and told him
that subsequently, after they 'vcre married.
page 76

~

DEPOSITIONS OF LYLE E. SEARLES
TAKEN ON THE 16TH DAY OF
AUGUST, 1920.

LYLE EDWIN SEARLES,
petitioner herein, called as a witness in his own behalf, having been first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Shaw:
Q. Mr. Searles,, you are one of the petitioners and crosscomplainants in this case?
A. I am.
Q. Where do you live, Mr. Searles 1
A. I live here in- Detroit, at 2880 West Grand Boulevard.·
Q. How long have you lived in Detroit Y
A. About eleven years.
Q. Is this your father's home~
A. It is.
Q. You are the husband of Rhea Gordon Searles, deceased Y
A. I am.
Q. When did you first become acquainted with your wife,
Mr. Searles Y
A. Some time in 1915; as to the date I don't remember.
Q. When were you married?
A. I was married May lOth, 1917.
Q. Where?
· A. In Detroit here.
Q.. At the time of your x:narriage were you employed Y

...._.
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A. I was employed by the Smith Motor Car Company, distributors of the Stutz automobiles.
Q. Where were they located¥
A. They were located at Woodward and Palmer Avenues.
Q. In Detroit~
A. In Detroit, Michigan, yes, sir.
Q. After your marriage did you leave Detroit?
A. We stayed in Detroit to the be_st of my knowlpage "77 } edge a little over a week.
Q. By "we", you mean you and your wife?
A. My wife and myself.
· Q. Where did you stay in Detroit?
A. We stayed at the Statler I-Iotel; well, we spent two
nights at my ff:l,ther's residence, and took part of our meals
there; but we also had a room at the Statler Hotel.
Q. Where did you go from Detroit?
A. We went east on a wedding trip, first going to Pittsburgh, and spending four or five days at the William Penu
Hotel in Pittsburgh.
Q. From there where did you go?
A. We went on to Philadelphia.
Q. Did you have any particular reason for going to Philadelphia?
A. Why, merely that we were east sight seeing, and to get
a R. A. L. car, which my wife had purchased preVious to my
marriage ..
Q. Did you get the car~
A. Yes, we did, the day that we arrived.
J
Q. Who did you get the car from¥
A. From Harry Crofut.
Q. How long did you stay in Philadelphia Y
A. We were there about a week.
Q. Where did you stay in Philadelphia¥
A. At the Bellevue-Stratford Hotel.
Q. From Philadelphia where did you go?
A. We drove to Atlantic City, intending to stay two or
three days there, but we spent the afternoon and decided that
we would go on to New York. My wife and myself had not
been in New York, and we were very anxious to get there and
· see what it was like.
page 78 } Q. How long did you stay in New York~
A. We were at the Woodstock Hotel five days or
more.
Q. From there where did you go?
A. Why, the draft-it was necessary to register in the
draft, and it was my idea, I wanted to register i~ my home
.~
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town, so I got.on the train and came b~ck to Detroit to register, and my wife went to Elmire, New Jersey, to spend the
time I was in Detroit with a girl friend.
Q. How long were you in Detroit at that time~
A. I registered on June 5th, and 'vas here straightening up
a few matters until June lOth.
Q. Did you then rejoin your wife?
A. I went back to New York where I had left the car in
Deb's storage, got the car and drove to Philadelphia, rejoining my wife, yest, sir.
Q. How long then did you stay in Philadelphia?
A. Well, during my absence, ~{r. DeYoung had secured, or
my wife through ~Ir. DeYoung had rented a furnished apartment for the summer.
Q. Where was that apartmept?
A. It was on Sampson Street, I just forget the number, in
West Philadelphia. So we moved out there and stayed there
about four weeks.
Q. About four weeks f
A. About four weeks, yes, sir.
Q. Did you intend to make your home in Philadelphia at
the time this apartment was rented Y
·
A. Absolutely not. The hotels were very expensive and we
got this apartment for fifty dollars a month, so we thought it
'vas a big bargain, and it would make a good place for us to
have a headquarters while in the east, and we inpage 79 ~ tended to go to Atlantic City and different places in
touring around, you see. But, I had no intention
of staying there.
Q. Were you employed in Philadelphia T
A. No, I was not.
·
Q. Have yon ever been employed in Philadelphia?
A. I have not.
Q. Have you ever been employed in the State of Pennsylvania?
A. I have not, outside of traveling there in 1915 for the
Maxwell 1'1otor Company, out of Pittsburgh.
Q. From Philadelphia, where did you goY
A. My wife-there was a girl friend in Philadelphia that
was very chummy "rith my wife, and she persuaded h:er to go
to Atlantic City to spend the rest of the summer, or part of
the summer.
Q. What was her nameY
A. Hazel LaMar.
Q. Did your wife go to Atlantic City?
.1
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A. She did; she packed up her trunks, and I took Hazel and
my wife to the train for Atlantic City.
Q. Did you go with them?
A. I did not. I wanted to return to Detroit, and I thought
it would be a good opportunity. They wanted me to go with
them, but I said that I would rejoin them there later, and I
went from Philadelphia to New York and spent three or four
days in New York, then g·oing to Detroit.
Q. Ho"r long were you in Detroit, Mr. Searles at that time?
A. I ·was in D·etroit until September, about the middle of
September.
Q. vVhat year was that~
A. 1917.
Q. Where was your wife at that time if you
page 80 } know?
A. She was in Atlantic City, at the Aylsworth
Hotel, with Miss LaMar; and, for some reason or other, this
l\Hss LaMar had a great influence over her, and persuaded her
to take a trip to New Orleans, which they did, not spending the
entire summer or waiting in Atlantic City; so, they went to
New Orleans, writing me that they were going, and that they
'vould be back soon.
· Q. When did you next see your wife?
A. She retun1ed from New Orleans September 15th, wiring me that she was at the Clinton Hotel in Philadelphia, and
I immediately wired her that I would come on. I wrote her
a letter saying that I was going to New York to get a position
.that I had been promised there through a friend of mine, and
telling her to join me in New York. She wired me to tryI told her also that I was driving through with a friend, an"d
she wired me to try to get to Philadelphia and go to New
York via Philadelphia. But, I wired her back that owing to
the fact that I was touring through with a friend that I had
to go directly to New York, and to meet me there, which she
did.
Q. Do you recall where you stayed in New York?
A. Yes, we stayed at the Van Cortlandt Hotel.
Q. How long did you stay there, if you remember Y
A. Well, I don't exactly remember how many days. My
wife met me and I think she stayed over night, and then I went
back to Philadelphia with her.
Q. Where was she staying in Philadelphia_,
.
A. At the Clinton Hotel; it is an apartment hotel.
Q. How long did you stay in Philadelphia then 7
A. I stayed two days.
Q. From there where did you go~
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A. I went back to New York to get the position that I
had formerly gone there for.
Q. Did you secure the position f
A. I did.
Q. By whom were you employed 1
A. Durell, Gregory & Company.
Q. What is their address in New Yorkf
A. There address is 10 Wall Street.
Q. What is their business Y
A. Stocks, oil stocks.
Q. How long were you employed by them, Mr. Searles f
A. I staved with them until Christmas time or around the
first of the year, at which time I had the promise of a position with the 1\faxwell 11:otor Company, through a friend of
mine by the name of Harry Dubar, who is the manager; and
because I had always been in the motor car business, and
knowing more about it than I did stocks, and I was not doing
any too well in that line, I decided that I would go back to
selling automobiles.
Q. Did you quit the Durell, Gregory Company then Y
A. I quit them, but I did not go with the Maxwell Motor
Company. Meeting a friend of my father's and telling him
I was anxious to get a connection with a good live organization, he.suggested tl)at I see a friend of his by the name of Mr.
lVIaxon of the Reo Motor Car Company, at that time manager.
I saw him and went to work for him at the time of the automobile show.
Q. You went to work for Mr. Maxon of the Reo Motor Car
Company
.A. Yes, sir.
Q. Where was your wife at this time~
A. My wife was in Philadelphia.
Q. Did you see her during this interval Y
A. I did. I was in Philadelphia two different
page 82 ~ times, and she came to New York and met me.
Q. Why wasn't she living in New York with
youY
A. At the time I spent the two days in Philadelphia at the
Clinton Hotel, we made arrangements to have her get things
packed up, a1.1d I would go back to New York and get an apartment. I remember that we wanted an apartment on Riverside Drive that. we thought would be the nicest place to get;
and I was going to return and get this apartment and she
would follow in a week or just as soon I had arranged to
get a place to live. We went up to 1\{r. DeYoung's office, and
he said, "Well, you remember, Rhea, that I wanted yon to go

page 81 ~
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to Cleve1and to take up something about the estate or money
matters and I think it is quite necessary that you go to Cleveland with.me ". Well, she said that she would go and then I
suggested that as long as they were going to Cleveland, and
he thought they would be able to go that week, that Rhea
could come on home to my father's home here and meet my
father and mother .and then drive back to New York. By
that time I would have an apartment, and I wanted my father and mother to come down, t~ur down, you see. But, the
trip to Qleveland never materialized; for some reason or other
Mr. DeYoung did not take Rhea to Cleveland; and for the
same reason she did not come to Detroit to come back with my
people. Rhea wrote me saying that she had lots of girl
friends and people that she knew in Philadelphia, and she
liked the town, and she knew no one in New York, and for that
reason she would prefer s"taying in Philadelphia, and "for me
to come on to Philadelphia to live; that it 'vas not necessarythat my position should not stand in the way, that it was not
necessary for me to have it anyway. But, I wrote and told her
that I had the position and I was going to stay
page 83 ~ there and go to work, that I thought New York was
.
the best town anyway. She wrote me, and we exchanged several letters, and she just did not want to come to
New York, and for that reason she did not come
only to see me at one time, and I went over to Philadelphia
one week end, and another time I went in the middle of the
week.
Q. How long did you remain in New York, Mr. Searles(t
A. I remained in New York until I enlisted in the Royal
Flying Corps just about April 22nd.
Q. That was the date of your enlistmentf
A. I enlisted at that time, yes, sir. I had to go to Toronto
to do it.
Q. Where were you after your enlistment?
Judge Carpenter·: What year was that April 22nd Y
A. 1918.
Q. After your enlistment, Mr. Searles, where were you stationed~

A. I was stationed at Lo~g Branch, just outside of Toronto.
Q·. With 'vhat branch of the service?
A. As a cadet l)ilot in the Royal Flying Corps.
Q. Did you go into active training there?
A. I enlisted on the 22nd, and they let me return to come
back to pack up and arrange things in New York, by the way,
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giving me transportation. I 'return there, as close~y as I can
remember, about the first of May, going into active training
immediately.
Q. How long were you in active training?
A. I was in active training during the month of May, at
which time throat trouble showed up, something which had
bothered me some in the past ; and the medical officer took me
out of active training, and I spent about a week around camp
doing nothing, on the sick list.
Q. What happened then f
A. Then he sent me to the Toronto General Hospital for
an operation.
Q. Did you have an operation~
A. Yes, I did. It was on my throat here; it runs from here
down to here (Indicating).
page 84 ~ Q. What was the matter with you?
A. It was an infection of the glands. I had a
very serious operation, or, at least, the physicians said it was
very serious.
Q. How lo.ng did you stay in Toronto ~
A. I stayed in Toronto until my discharge on August 6,
1918. I was confined eitl1er to the hospital or the convale~cent
home the rest of the time. I spent no more time in active
training.
Q. vVhy were you discharged~
A. I was discharged as physically unfit.
. Q. After being discharged, where did you go?
.A.. I returned to Detroit. The reason they allowed me a
discharge was-I did not have to accept one because I waR
physically unfit, and until you are fit, the army cannot discharge you any,vay, but I asked for one in order to return
to Detroit to take up treatments with a doctor, our family
physician and surgeon; returning to Detroit, to my father's
home, where I immediately took up X-ray treatments.
Q. What doctor treated you?
A. Dr.- vViiliam Cassidy of the David Whitney Building,
Detroit.
Q. In the meantime, where was I\{rs. Searles 1
A. ~Iy wife was in the south, she had left Philadelphia, and
she was just going· from one place to another with a girl
friend. They seemed to be just traveling. In fact, she was
of the kind that was never satisfied long in one place. Her
idea. was to stay in one place until she tired of it, and then get
right up and go somewhere else. She left Philadelphia, going
south, and spent some time there in Virginia, and in Georgia.
Q. Prior to your enlisting in the Royal Flying Corps, had
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yon and your wife, ever had any conversation with reference
to the army situation which was then prevalent Y
A. Yes. In Philadelphia, while we 'vere living in the
apartment, I tried to enlist in the ambulance corps.
page 85} That was just after we had registered for the draft.
There was two friends of mine in Philadelphia, in
the tire business, and 've talked it all over. I thought it
would be better to get in the army then instead of waiting
for the draft. So, we all went out to enlist in this ambulance
corps that they were sending from Allentown, and they took
the two boys, but they ·would not take me on account of being married. At the time my wife did not want me to go and
'vas very much pleased that they 'vould not take me. I was
very much disappointed because there were two of my dearest friends going with this outfit, and I knew that I would have
to get into it sooner or later.
Q. When did you wife die, Mr. Searles?
A. She died October 14, 1918; that is the best that I can get.
Q. From whom did you hear of your wife's death Y
A. Through a personal friend of my wife's who lives on the
Boulevard, or did live on the Boulevard within three doors
of us. She told my mother one afternoon while my mother ,
'\vas out in the back about it. My mother came in the house
and told me, and I absolutely did not believe it, in fact, I
thought that there ·waB a big· mistake somewhere. So I immediately packed a bag and left the next day for Philadelphia to
confirm or find. out about it.
Q. Who did you see in Philadelphia~
A. I went direct:y to the only person that I thought would
know anything about it, Mr. DeYoung.
Q. What did J\fr. DeYoung tell you f
A. lie said it was absolutely the truth; he said that she had
died in the Woman's College Hospital, giving me the details,
and we talked a long time about it. He told me about the flu',
the influenza epidemic there, and that things were in very bad
shape and that she did not have the proper care, which I
later found out at the Woman's College Hospital, by going
there.
Q. Was Mr. DeYoung surprised to see you?
page 86 } A. He was more than surprised to see me. When
I went into his office he put on a little scene that I
cannot very well describe, but he thought that I was dead. He
saidQ. Why did he think that?
A. He said, "Why, here is the return of the dead", or
something of that kind. He said that Rhea, my wife, had told
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him that she read in the casualty list my name, and took it for
granted, although the initials were not exactly the same, that
it was me that was killed in France. She thought I had gone,
while, in the meantime, I was in the hospital, don't you see.
Q. At this time while in Mr. DeYoung's Office, did I1e say
anything to you about your wife's estate?
·
A. Mr. DeYoung-this was in the morning; I got off of the
sleeper and about eight or nine o'clock went right directly to
Mr. DeYoung's office without registering at a hotel, and got
all the details of her death. He said, "Now, I am very
busy at something, I have to go out of the office for a while,
but I want you to return back this afternoon and see me".
I said, "What time, Mr. De Youngf" He said, "Oh, after
.lunch any time". So, I returned to Mr. DeYoung's office
about one o'clock of the same day. At that time he took up
with me the estate problem. Of course I knew nothing about
it.
Q. What did he say to you, if anything, with reference to
retaining counsel to represent you?
A. Why, he said, "No,v, that you are alive, as I can plainly
see"-and I said that I was very much alive-He said, "You
change the aspect of the whole thing''. I didn't exactly understand it, but he went on by telling me that of course there
was an estate left and he wanted me to meet a firm that was
located on the same floor in the same building with him, and
talk over things with this :firm.
·
Q. What was the name of that firm Y
A. Peck, Shields & Clark, in the West End Trust
page 87 ~ Building.
Q. Did you request Mr. De Young to introduce
·
.
you to the firm of Peck, Shields & Clark?
A. I absolutely did not. It was his suggestion that I sho:uld
meet them, as they wereQ. What reasons did he give, if any, for your meeting that
:firm.Y

A. Well, l1e said that they were in possession of the facts
that would be well for me to know; and there is something
that they told me and that he told me that I did not quite
understand, but which I will relate here. My wife had retained Peck, Shields & Clark to handle some kind of a case
for her involving, as he mentioned, the sum of thirty thousand
dollars, in New York City. Now, the thirty thousand dollars that he spoke of, I had no idea about, I don't know
what the case was supposed to be, as Mr. Peck did not tell me,
outside of the fact that they were going ahead with the
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case, involving about thirty thousand dollars for Rhea, in
New Yo;rk City, and through that he was in possession of
facts that would help me.
Q. Did Mr. DeYoung then take you into the office of Peck,
Shields and Clark?
·
A. He did; he took me in and introduced me to Mr. Peck
in the library of their office.
Q. What took place there Y
A. We all sat down in the library and Mr. Peck-Mr. De·Young said, "Now, Mr. Peck is familiar with these things,
and he would like to go over them with you". Of course, I
did not know what their idea was of the thi.ng; I was anxious
to learn. So, he told me that Rhea had taken this up with .
him, and that he 'vas in possession of the facts, and Mr. DeYoung said, "It ,\rould be mighty well for you, Searles, to_
let this firm handle your case, because they are in better position to do it than any :firm in the country".
Q. Mr. DeYoung told you that?
page 88 ~ A. He told me that; that was the way the con·
versation started in the library.
Q. In the presence of Mr. Peck?
A. In J\1:r. Peck's office, _yes, sir.
Q. Go ahead, what took place 7
A. Mr. DeYoung said to Mr. Peck, "That is, if you want
to take the case. How do you feel about it, Mr. Peck T''
I told him, I said, ''I will tell you now, I have not any money
to spend on any kind of a case; it is an impossibility ·for me
to put up any money of my own; and anything that you take
will have to be on a contingent basis." Mr. Peck said, "Well,
we are not a firm that takes any ca~es on a contingent basis,
but I will confer with my associates and I believe we can
do something for you''. In other words, they were doiug
something for me.
Q. Well, to eliminate some of this, did the conversation
finally result in an agreement being drawn up?
A. It did.
Q. Who dictated that agreement?
A. Mr. DeYoung dictated it.
Q. What were the terms of the agreement, if you remember?
A. The. terms, as I remember, the way we had the agreement with the~, was that they should handle, prosecute the
case, and then after recovery, all of the expenses that they
went to in doing so, would be taken out first, and that after
that they should receive twenty-five per cent of the balance.

----------------------
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Judge Carpenter: I object to this question and answer as
not being the best proof. Just note the objection.
Q. Did they act for you in that case?
A. No, they did not. - I returned to Detroit; I left Philadelphia the next day and returned to Detroit a week-or the
following day, by the way of New York. When I got home
I told my father what I had done, and he said,
page 89 ~ ''Well, I would not have done that". He said, "I
think you are very foolish to go into any agreement with any lawyers that you know nothing about in Philadelphia in that way". lie said, "I want you to take it up
with my firm, the firm that does things for me; at least go
down and see Mr. Canfield and talk it over with him".
Q. Did you retain the firm of Miller, Canfield, Paddock &
Perry?
A. I did, that day.
Q. I will ask you, ~ir. Searles, were letters of administration issued to you as administrator out of the Probate Court
of Wayne County, Michigan, in your 'vife 's estate, after your
return to Detroit.
A. ·Yes, sir.
Judge Carpenter:

~fay

I se.e them Y

Q. Yes. Those are the original letters, Judge Carpenter,
not a copy.
Judge Carpenter: What is the date of that, please?
Mr. Shields: Dated January 9, 1919.
Q. Mr. Searles, are these the letters of administration that
were issued to you by the probate court of Wayne County
as administrator of your wife's estate 1
.A. They are.
Q. We offer the letters in evidence and ask that they be
marked Exhibit Lyle E. Searles, Exhibit A.

Judge Carpenter: No objection.
The Notary: They may be received.
(The document in question was marked L. E. S. Exhibit

A.)

Mr. Sha,v: You may take the witness.
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EXA~IINATION.

:By Judge Carpenter:
Q. Are you now the duly appointed, qualified and acting
administrator of your 'vife 's estate~
·
A. I believe I am.
page 90 } Q. What have you done, if anything, in connection with the administration of that estate?
A. There were several bills from various firms in Detroit
~nd in Philadelphia and I have taken it up with them in this
'vay, that I was unable to pay them, as there were no funds;
but I have taken it up and assured them that they would
all be taken care of. Of course, they will have to wait until
such time as there are funds to pay them. There are considerable bills.
Q. Have you filed any inventory of your wife's estate, if
there was any estate1
A. I did, at the time the letters were taken out, the administra t.ion was taken out.
Q. What items 'vere included in that inventory?
A. Just items of clothing, articles of clothing, such as hats,
and things that 'vere at my mQther's home, that were left
here when we were here.
Q. The inventory showed that those were the only things
constituting her estate, did it1
A. I believe that is all.
Q. As administrator of your wife's estate, have you paid
any of the debts?
A. No, I have not; it has been impossible to pay any.
Q. What, if anything, have you done with reference to the
funeral expenses of your wife?
A. Nothing outside of this, that, of course, I did not know
who buried my wife until recently, and I took it up in Philadelphia, and I know that there is a funeral expense of three·
hundred and some odd dollars which will have to be paid,
and which I intend to pay; but, you understand, not having
sufficient funds to take care of these things, I have not been
able to do it.
Q. How· did it happen that you only recently learned who
paid the funeral expenses, or who incurred the funeral expenses of your wife, and what amount wad due in
-page 91 ~ connection with it~
~A. 1\'Ir. DeYoung, of course, was handling all of
her money, and naturally I thought that Mr. DeYoung paid
them, but they have not been paid. I asked him at the time
about it, and he said they would all be taken care of, but it
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has not been paid, that is, to my own Imowledge.
Q. Do you know the names of the undertakers?
A. No, I do not. I cannot recall them now. I know where
they are located, I believe I could go right to their place in
Philadelphia, but I cannot recall their name or their address.
Q. Did .you ever communicate with them in any way in regard to their bill?
A. No, I have not.
Q. How lorig after your wife's death was it before you
learned of the fact f
A. To the best of my knowledge it was two or three daysoh, you better make that five or six days possibly. Yon see,
I am not absolutely sure of that.
Q. Were you in Detroit when you heard of that f
A. I was, living with my father.
Q. ·You immediately went to Philadelphia f
A. Absolutely, on the next day.
Q. Do you know where your wife is buried?
A. I cannot give you the name because Mr. DeYoung co11ld
not tell me where she was buried. He is the only one I could
get the information from that I know of.
Q. Did yon ever make any effort to find out where your
wife was buried?
A. Yes, I was at the Woman's College Hospital in Philadelphia on a later date, on another trip I made to Philadelphia. I went out there and talked with all the nurses that
remember the case, or who took care of my wife, and they
couldn't tell me. They said everything was in such a hubbub that they couldn't tell me anything.
page 92 r Q. To this day you have never ascertained where
yo~r wife was buried?
A. Not exactly, no.
Q. At the time you were living in Philadelphia in the apartment which you say was rented through Mr. DeYoung, what
efforts, if any, did you make to get employment in Philadelphia?
A. Absolutely none. I had no idea of ever going to work
in Philadelphia, and I made no effort to go. to work there.
It was only a matter of staying in the east for a time. We
·were on a wedding trip, you must understand, and I was not
looking for employment. In fact, my wife was very much-even if I would mention it, she would not have me think of
being employed. She sahd that we wanted to have a good
time now and she would not let anything interfere with it.
Q. Didn't you tell Mr. DeYoung that you were trying t~
.get work in Philadelphia f
0

0
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A. No, I never told Mr. DeYoung that I was trying to get
work in Philadelphia., because if I had tried I would have immediately gone to work. I had two friends there in the tire
business, one the vice-president of it; they were more than
friends of mine, they are very close, and would have given
me a position along the lines that I always worked, as a
salesman, been very glacl. to.
Q. ·You swear positively that you did not tell Mr. DeYoung
that you were trying to get something to do there~
A. I will, yes, sir, because it was never in my mind to get
anything to do.
Q. Do you know how long the lease was taken for_ on the
apartment? ·
A. I never saw any lease, and I have an idea that we rented
it just for three months, because the people that had the apartment were going to a summer place in Jersey with their children, and I am sure the apartment-it is not customary to rent
an apartment of that kind for any more than that time during
the summer. But, I have never seen the lease, and in fact
I do not believe there was a lease, or it would have been shown
tome.
page 93 ~ Q. As far as you know, the lease may have been,
as testified by Mr. DeYoung, for six months 1
A. I could not tell you, if it was for a year or not, beca:use
I never saw the lease. I did not know that a lease existed
even.
Q. Who paid the rent.
A. The rent was paid before I arrived, when my wife rented
the apartment and I cannot tell you exactly who paid it. I
imagine Mr. DeYoung paid the rent.
Q. Did you ever pay any of the rent?
A. I did not pay the rent, no. I lived there one month
and left.
Q. Who paid the expenses of running the apartment, the
living expenses?
A. The living expenses I paid myself with some of the
money, a little bit that I had, which was not much, and some
that my wife had, but I paid them.
.
Q. Did you have any money when you went to Philadelphia!
A. When I was married, as I remember, I had a little over
one hundred dollars in my pocket. Of course, I cannot tell
·
you how much I had when I was in Philadelphia.
· Q. That was all gone long before you got to Philadelphia?
A. Yes, I would not be surprised but what it was. Of
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course, I had-my wife had some money, very little, how.
ever, that she handed to me.
Q. Did you earn anything from the time you left Detroit
on your wedding trip until you left Philadelphia after. having
stayed there for a month f
A. No, I did not earn a cent.
Q. Then if you spent the $100 before you got to Philadelphia, how did you get the money which you say you paid for
the running expenses of your household 7
A. Well, I will tell you, the money was not forthcoming
as freely as one might imagine. 1\Iy wife at different times
from Mr. DeYoung would get one hundred dollars.
Q. Isn't it true that you didn't pay any of the expenses
of your apartment?
page 94 ~ A. When I say I paid the expenses, I want to
.
say it this way, when my wife would go down and
get a hundred dollars from ~fr. DeYoung she never paid
any of the expenses, she handed the money over to n1e. She
would say, "Here, dear, here is one hundred dollars; you
will need it because we have got some things that want to
be taken care of". Then she would give me the money. Possible the next day she would say, '' Gice me ten dollars'', and
she got ten dollars.
Q. What you mean then by saying that you paid the ex~
penses is that you paid it by money which your wife had in
the first place given to you 1
A. Yes, sir. Another thing, I remember very distinctly my
father sending me some money while I was in Philadelphia;
because, to tell you the truth, we ·were very short; my wife
did not have an a\vfullot more than I had.
Q. As a matter of fact, you never contributed anything
to your wife's support, did you; she furnished all the money
which you had to live on~
A. She furnished most of it, I would say.
Q. Where did you get the rest of it?
A. I will say of the few hundred dollars that we lmd, possibly one-fifth of it \Vas mine. It might surprise you to kno'v
that my wife did not have thousands of dollars during any
of the time we were married. The most I can reca 11 is eleven
hundred dollars all told that she ever got.
Q. How do you know how much money she received?
A. I know this, that at the time we were married a fe\v
days after we were married my wife wrote a check out for five
hunrlred dollars and she said-understand, I knew nothing
about what sl1e had and where it caine from .or what it \Vas
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going to be-well, she wrote a check out for -.five hundred
dollars here in Detroit, and she said, ''Take it over
page 95 ~ to ·the bank, dear". I had a small account at the
Wayne County Bank. She said ,to take it over to
the bank arid deposit this check. I went over there and
through my father doing business with the same bank, I went
to the assistant cashier, I believe, and I told him that I was
depositing this money and I wondered-! says, "I kno'v the
check is absolutely all right, and I wonder if I can c}Jeck out
of it". He said, ''Yes, go ahead, you can write some checks".
Then we were leaving, going east, and I didn't want to wait
in Detroit until such time as the check might go through
Philadelphia. He told me to check out of it, which I did.
Half of the checks he paid, one or two of them, but he did
not pay some of the rest of them. The five hundred dollar
check she gave me and thought was good, because she thought
she had at least six thousand dollars in the Philadelphia Bank,
came back with insufficient funds, and the check was never
paid-it was not paid by the bank. I squared that up myself
with five hundred dollars that we g·ot in Philadelphia. At
another time she got six hundred dollars, and any other
amounts tl1at she got would not total up very much more than.
that.
Q. How do you know sl1e did not get more?
A. Well, I will tell you, I know that my wife was very truthful, and she was a girl, if she got any money, she would
come home and tell me. It did not make any difference
'vhether she got any more or not, she usually was out of
money, and ·she would try to get more, and the most she would
ever get at a time would be twenty-five dollars or something
of that kind.
Q. Is it true that you kne'v how much money she got because she always turned it over to you when she got it?
A. Usually she would come to me and say, ''Here, dear-"
Well, now, the five hundred dollars that I got was in my bank
account, you see. After we made the check good from the
bank in Philadelphia, we check it out of my bank
page 96 } account, so I know of that five hundred dollars. At
another time in Mr. DeYoung's office there was an
amount of twenty-six hundred dollars, as I remember, sup·
posed to be coming from Cleveland. I am not sure it was
twenty-six hundred but I am quite positive. It was twentysix hundred dollars that was sent on from Cleveland to Mr.
DeYoung to be paid to Rhea. She said, ''Dear, you go down
and take care of it''. She says, ''There seems to be some
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mistalre and I wish you would go down; I don't want to be
bothered with it". I went down, and 1\fr. DeYoung said,
"There is twenty-six hundred dollars here, Searles, but", he
said, "Now, I will tell you something. Probably Rhea has
mentioned something about it; Harry Crofut feels that he
has a two thousand dollar claim against Rhea for money
that he has advanced". And, he said, and I rather smiled,
laughed in,vardly, he said, "Of course, you know Rhea owes
me considerable money, she has not paid all of my fees yet'' ..
He said, "We have figured it out this way, that he will take
a thousand ·dollars of the money". While we were talkin~,
Mr. Crofut walked in the office and I spoke to 'him and he
spoke to me. I said, ''They tell me, 1\'Ir. Crofut, that you
have a two thousand dellar claim against my wife for some
reason o'r other. What is it?" He said, "Well, I will tell
you, I don't want any fuss about it''. He s~id, "I have just
advanced money at different times''. He took a notebook
out of his pocket with absolutely no wording on it outside of
figures. At the top of the page it read, "Money given to
Rhae", or something to that effect, and then he had a list
of figures, but it didn't mean anything, outside of the figures.
He showed it to me. T don't know just what they totalled,
but he said it was around eighteen hundred or two thousand
dollars. Sopage 97 ~ Q. 11r. Searles, you testified, as I understood it,
that you tried to enlist one time in Allentown,
Pennsylvania T
A. No, not at Allentown; in Philadelphia to go to Allentown and then overseas. They were training at Allentown,
·
the ambulance corps.
Q. What steps did you take in Philadelphia to bring about
such an enlistment T
A. I went to the armory there with these two friends of
mine ~or a physical examination. One of those friends is the
vice-president. of a rubber company there that I spoke of.
They were very anxious to get into the thing, and they didn't
think it was going to last long, and that was the quickest
way to get to France. So I drove them up there and 've went
in. The recruiting man was there and we all talked to him,
and when I came to talk to him he said, ''Are you married 1''
When he got to that question, I said, "Yes". He said, ~'We
don't want you". He said, "We are only taking single fellows''. The other boys went on through, got into their uni-:forms in a very short time and went to Allentown.
Q. Did you sign any application or papers?
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A. No, I did not. I just had a talk with. the recruiting
officer, which is quite usual before you even make out any
application.
Judge Carpenter: I think that is all.
Mr. Shaw: That is all.
(By stipulation of counsel the signature of the witness to
the foregoing deposition was waived.)
(Thereupon an adjournment was taken until three o'clock
P. M., same day.)
page 98 }

(DECREE OF APRIL 6TH, 1922.)
....

Virginia:
In the Circuit Court of the County of Henrico, April 6,
1922.
Clifford W. Fuller, Executor of the last will and testament of
GeorgeS. Gordon, deceased, and Trustee under the last will
and testament of George S. Gordon under appointment of
the Probate Court of Cuyahoga County, Ohio, Complainant,
vs.
Myrtle R. Gordon Searles, Rhea G. Gordon, an infant under
twenty-one years of age, Nannie P. Gordon, Eliza G. Hanna
and Daniel R. Hanna, her h~sband, Harry S. Gordon, William Gordon, Elsie Gordon Stelle and Morton B. Stelle,
her husband, and others, D·efendants.
and
John L. Cannon, Executor of the last will of Clifford W.
Fuller, deceased, Complainant,
VS;

Elsie Gordon Stelle, :1\{orton B. Stelle, Jr., Edith Gordon,
Carla Gordon, infants, John L. Cannon, and B. I. DeYoung,
Administrators d. b. n. c. t. a. of George S. Gordon, deceased, American Surety Company, John L. Ingram, Administrator c. t. a. of Mary Smythe Gordon, John L. Ingram, Administrator c. t. a. of Elizabeth Gordon Pelton,

----·------~~--
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John L. Ingram, Administrator c. t. a. of Harry S. Gordon,
John L. Ingram, Administrator of William J. Gordon, W.
W. Sydnor, Sheriff of Henrico County and as such Administrator of the estate of Rhea Gordon Searles, and John R.
Searles, Administrator c. t. a. of Myrtle Gordon Searles,
Defendants.
These several causes which have been ordered to be heard
together came on this day to be again heard upon the papers
formerly read, the answer and cross-bill of Lyle E. Searles
individually and as Administrator of the estafe o_f R. Gordon
Searles, to the amended and supplemental bill exhibited
against him and others by John L. Cannon, Executor of Clifford W. Fuller, deceased, the separate answers of Elsie Gordon Stelle, or Morton B. Stelle, Jr., and W. W. Sydnor, Administrator of Rhea Gordon Searles, and the general replication to said answers, the joint and separate demurrer and answer of John L. Ingram, Administrator c. t. a. of ~Iary
Smythe Gordon, John L. Ingram, Administrator c. t. a. of
Elizabeth Gordon Pelton, John L. Ingram, Administrator c. t.
a. of Harry S. Gordon, John L. Ingram, Administrator of
William J. Gordon, the joinder in said demurrer, and the
general replication to said answer upon the decree entered in
·said cause on the 16th day of November, 1919, upon the special
report filed by Phil B. Shield, one of the commispage 99 ~ sioners in Chancery of this Court (to whom the
papers in these causes were referred), upon the
claim of Lyle E. Searles individually and as Administrator
of R. Gordon Searles asserted in his a1iswer and cross-bill
aforesaid, which said report was returned and filed in the
Clerk's office of this Court on November 8th, 1921, together
with the depositions and exhibits there,vith returned; upon
tlie exceptions in 'vriting to said report heretofore filed by
and on behalf of said Lyle E. Searles, the exceptions in writing to said report this day filed by John L. Ingram, Adminisb·ator, etc.; and 'vas argued by counsel.
On consideration whereof, the court is of opinion and doth
decide that the findings of fact and of law of said commissioner as set out in his said report are correct, tha.t the exceptions to said report should be overruled and said report
r.onfirmed; and the Court doth therefore adjuge, order ·and
decree:
(1) That all the exceptions filed to said special or partial
report of Commissioner Shield returned and filed in these
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causes on November 8, 1921, by both Searles and the respondents to the cross bill, be overruled, and that said report
be and is hereby confirmed in all respects.
(2) That Rhea Gordon Searles, late wife of said Lyle E.
Searles, was not the child of George S. Gordon, deceased,
and on his death was not entitled to his estate or any part
thereof except as legatee under his will referred to and proven
in these causes;

(3) That the prayer of the answer and cross-bill aforesaid
of said Lyle E. Searles that a decree be entered by this Court
distributing the residue of the estate of said George S. Gordon to him, the said Lyle E. Searles, be and is hereby denied;
( 4) That said Lyle E. Searles do pay unto Edith Gordon
Stelle, :n1:orton B. Stelle, Jr., ,Carlton Jackson, Guardian ad
litem for Edith and Carla· Gordon, infants, John L. Ingram,
Administrator c. t. a. of Mary Smythe Gordon, John L. Ingram, Administrator c. t. a. of Elizabeth Gordon
page 100} Pelton, John L. Ingram, Administrator of Harry
S. Gordon, John L. Ingram, Administrator of William J. Gordon, John L. Cannon, Executor of the will of
Clifford W. Fuller, dece~sed, John L. Cannon and B.. I. Deyoung, Administrators d. b. n. c. t. a. of George S. Gordon,
deceased, their costs incurred in defending the said claim
of the said Searles, including the costs incurred to Commissioner Sheild in making and returning the special report
aforesaid filed November 8, 1921, and taking the depositions
therewith returned;
(5) The said Lyle E. Searles through his counsel indicating
his intention to appeal from this decree, the same on his
motion is suspended for a period of sixty days from this
date upon the giving before the Clerk of this Court by the
said Lyle E. Searles, or some one for him, within 15 days from
the entry hereof a bond with good security to be approved
by said Clerk in the penalty of $250.001 conditioned according to la,v.

And this cause is remanded to Commissioner Shield and
l1e is directed with all convenient speed to further execute the
orders of reference entered herein, viz., on January 16, 1920,
and November 20, 1919.
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(DECREE OF OCTOBER lOTH, 1924, .APPOINTING NEW COMMISSIONER.

(AMENDED AND SUPPLEMENTAL BILL.)
Virginia:
In the Circuit Court of Henrico County, March lOth, 1024.
Clifford W. Fuller, Executor of the last will and testament
of George S. Gordon, decea~;~ed, and Trustee under the last
will and testament of George S. Gordon unde! appointment of the Probate Court of Cuyahoga County, Ohio-,
Complainant,
vs.
Myrtle R. Gordon Searles, Rhea G. Gordon, an infant under
twenty-one years of age, Nannie P. Gordon, Eliza C. Hanna,.
and Daniel R. Hanna, her husband, Harry S. Gordon, William Gordon, Elsie Gordon Stelle, and Morton B. Stelle,
her husband, and others, Defendants.
and
John L. Cannon, Executor of the last will of Clifford W.
Fuller, deceased, Complainant,
vs.
Elsie Gordon Stelle, Morton B. Stelle, Jr., Defendants.
and
John L. Cannon and B. I. DeYoung, Administrators d. b. n.
c. t. a. of GeorgeS. Gordon, deceased, Complainants,

vs.
Elsie Gordon Stelle, Morton B. Stelle, Jr., and others, Defendants.
(ORIGINAL BILL.)
These several causes, which have been ordered to be heard
together, came on this day to be heard upon the papers formerly read, and the decree entered herein on the
day of
, by which the same were remanded to Commission~r
Shield with directions to execute the orders of reference entered herein, viz: on January 16th, 1920, and November 20.
1919, and was argued by counsel.

.•
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On considerati9n whereof, it being suggested to the Court
that since the entry of the last order herein Commissioner
Shield has departed this life without having executed the
orders aforesaid, it is adjudged, ordered and decreed that the
causes aforesaid and each of them be and are hereby referred to one of the Commissioners in Chancery of this Court,
and he is directed with all convenient speed to further execute
the orders of reference entered herein, viz: On
page 102 } January 16, 1920, and November 20, 1919.
And the said Commissioner in. executing said
orders shall take up the work where same was dropped or
left uncompleted by Commissioner Shield, considering the
proceedings heretofore had, the testimony heretofore taken,
and such other legal evidence as may be submitted to him by
any party in interest, but before proceeding under this decree the said Commissioner shall give the notices of the time
and place of executing the same required by the aforesaid
decree. of January 16, 1920, and November 20, 1919.
page 103 } (EXTRACTS FROl\1: TI-IE PARTIAL REPORT
OF COMR. WILLIAM E. ORAWFORD
DATED DECE~IBER 8TH, 1924, AND
FILED DEC. 17TH, 1924.)
Your Commissioner therefore. submits at this time a partial report covering all controverted matters, but reserves
the settlement of the accounts until the Court passes upon
the said questions. For convenience, these questions will
be reported in the order in 'vhich they are considered in the
notes of argument, all of which. are returned herewith, and
to which reference is made for a full line of authorities oil
all of said questions. These questions are as follows:
1. Shall the account reported by William H. Sands, Commissioner hereinbefore appointed, be taken as a starting point,
or shall this account start from the date of George S. Gordon's death?

2. "What commissions shall be allowed Fuller, as Administrator?
3. Shall Fuller be allowed a commission upon the proceeds
of the sale of the Virginia real estate?
4. What rate of interest shall be charged the amount found
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to be due from the Fuller estate from and after· the death
of Fuller?
·
5. Shall the 1f2 interest of the widow, Myrtle Gordon
Searles, be computed before de¢iucting the alimony judgment
in favor of Bessie Gordon, the divorced wife of George S.
Gordon?

6. Shall the legacies to Mamie S. Gordon and Clifford W~
Fuller be credited with interest from one year after the death
of George S. Gordon Y
7. What, if any, interest shall be credited and charged in
favor of and against the various beneficiaries by reason of the
respective payments to them not being made pro rata1

8. What fees shall be allowed H. R. 1\Hller, B.. I. DeYoung,
and the firm of Boyd, Cannon, Brooks & Wickham, for legal
services to the Executor, and the Adminitsrators d. b. n. c.
t. a. of George S. Gordon, deceased?
page 104

~

9. Shall the Administrators' Commissions be
shared equally between John L. Cannon and B~ I.
DeYoung and if not, in what proportions should they share?

10. In what form should the accounts of the Executor be
stated.

REPORT.

Controverted Point No.

1.

Shall the account reported by William H. Sands, Commissioner hereinbefore appointed, be taken as a starting point,
or shall this account start from the date of George S. Gordon's death Y
The report of Commissioner Sands referred to in this inquiry was dated January 19, 1907, and filed March 8, 1907.
With this report 'vere filed the accounts of C. W. Fuller,
Executor of the will of George S. Gordon, deceased, for the
first hvo years of his executorship, viz.: For the year begin- .
ning January 18, 1905, and ending January 18, 1906, and for
the following year ending January 18, 1907. The balance was
stniCk at the end of each ·year, and said balances represent-
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ing the money due by the Executor -to the Estate, were car. ried to several legatees' accounts.
An exception was filed to this report as to certain taxes
reported in favor of Henrico County. The report was never
confirmed by an order of court, and since the statute which
\vas in force at that time, providing that. accounts settled
and filed by Commissioners shall stand confirmed after thirty.
days, if not excepted to, applies only to ea; parte settlements,
this account remains unconfirmed·.
There is in the papers a memorandum for decree confirming the report, drawn in July, 1908, which is endorsed by
1\Iessrs. J. Alston Cabell and Henry R. Miller, Counsel for
the Executor, a~d by David Meade White, as Guardian ad
litem for certain infant defendants. It has since been ascertained that two infants, interested in the estate, had not been
made pnrties to the suit at that time. This decree was never
entered and no explanation is given for this omission.
Under these circumstances, your Commissioner
page 105 } holds that the settlement of these accounts from
the beginning of the Executorship is de novo before the Commissioner at this time.
Controverted

Q·ue.~tion

No.2.

'Vlutt commission shall be allowed C. W. Fuller as Executor
of the will of George S. Gordon, deceased.
Comrn.issions.

Counsel for the American Surety Company. in their contention that the Executor should be allowed full ~ommissions
for his administration of the estate of George S. Gordon, discuss their claims under three holdings :
1. Commissions as allowed in the report of Commissioner
Sands, settled in 1907, and not confirmed by decree of Court ;

2. On the proceeds of sale of the Brookwood farm;
3. On the full amount administered since Commissioner
Sands report was made, including amount 'vhich may be paid
by the surety to make good any default o:f Fuller, or which
may be made good by Fuller's estate.
On the other hand, counsel for the next of kin contend that
because of his mishandling of the estate, and failure to set·
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tle his accounts annually, Fuller should be allowed
page 106 ~ no commissions at all.
.
Your Commissioner holds both views extreme ..
The three contentions of the American Surety Company will
be considered in the order in which they are stated above:
1. Should commis-sions be allowed as set out in the Sands
report~

The report of Commissioner Sands in settlement of the
accounts of Fuller, as Executor, for the first two years, was
never confirmed, as hereinbefore shown, and it has since been
found that $3,777.02 of receipts and $15,774.50 _of disbursements were omitted from tl1e account for the second year, so
that the commissions allowed the Executor in the Sands ac.:.
count, for the second year, are not properly stated. As to the
first year, however, it appear~ that Fuller qualified as Executor on the 19th day of J"anuary, 1905. That in April, 1906,
within six months after the first year of his executorship he
instituted the suit of "C. W. Fuller, Executor, &c., v. Mamie
S. Gordon et als. '', asking the aid of the Circuit Court of
Henrico in administering the estate. A. decree of reference
directing settlement of the accounts of the Executor before
one of the Commissioners in chancery of the said Court bearing date "June, 1906", was entered on the 2nd day of July,
1906; and the cause was referred to Wm. H. Sands, Commissioner, to settle the accounts.
He was required to publish notice of his proceedings for
four weeks, and he fixed on the 4th day of September, 1906,
as the time for commencing proceedings in execution of said
decree. The matter was continued to the 7th day of September, 1906, at which time C. W. Fuller laid before the Commissioner an account of his transactions for the first year.
(See Sands' report, p. 1 and 2), and depositions and exhibits
returned therewith.) Subsequently a statement of the executor's transactions for the second year was furnished Commissioner Sands, which he embodied in his settlement of the
accounts for the first two years of the :mxecutorship.
Commissioner Sands' report 'vas dated Janpage 107 ~ uary 19, 1907, and filed March 8, 1907.
It appears from the account, as settled by Commissioner Sands, that he thought it proper at that time, to
allow· the Executor commissions on his receipts for the first
two years; and thet.e appears to have. been no exception to his
report on that point. At tha.t time, the Executor had paid
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to Mrs. Mamie S. Gordon, a legatee, $10,000.00, on account
of her $15,000.00 legacy, and had paid himself $3,000.00 on
account of his legacy of $5,000.00. Commissioner Sands
allowed these payments, but expressly reserved the question
as to the liabiHty of the Executor, in the event the estate
should be insufficient to pay all legacies in full. Since 'the
estate proved sufficient that question is eliminated.
Since the decision of the Virginia Court of Appeals in the
.case of Fauber's Admrs. v. Gentry, Admr., in 89 Va., p. 312,
holding that where an estate is being settled by the Co1.1-rt,
the fiduciary does not forfeit his commissions for failure to
comply with Section 2679 of the Code of 1904 (Sec. 5425 of the
Code of 1919), your Commissioner understands that the
Courts have construed the language of that decision as sufficiently broad to justify them in disregarding Section 2679,
where the accounts are being settled in a chancery suit. Upon
the authority of that case, your Commissioner reports that
the failure of C. W. Fuller to lay his accounts before the Commissioner within six months after the end of his ·first fiduciary
year, .should not cause a forfeiture of his commissions for
that year.
The accounts for the second year were settled within the
six months period, but tl1e omissions of a large amount of
receipts and disbursements, including heavy overpayments to
the widow, renders the account for that year incorrect. This
discussion will therefore refer to the account for the first year
only.
.
Counsel for the next of kin contend, however, that even if
the said statute does not apply, .Fuller's subsequent defalcations and improper administration of the estate should bar
him from any commissions, even though earned and allo,ved
him by the Commissioner of the Court, at a time, and for a
period during which he was not in default.
page 108 r . Counsel for the American Surety Company
refer to Schouler on Wills, Executors and Administrators (5 Ed. Sect. 1545), where the rule covering this
point is stated as follows:
.
''As a general rule an honest and prudent fiduciary is entitled to his just recompense and while one remains honest
and prudent he may be allowed commissions, even though
his maladministration should debar all claim for continuing
such allowance.'' Citing Foster v. Stone, 67 Vermont, p. 336;
see also 2 Woerner's Law of Administration, Sec. 526; J ennis on v. Hapgood, 10 Pick. (Mass.) 77.
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Aside from considering it equitable in this case, your Commissioner finds sufficient authority in the above references for
holding that C. W. Fuller, Executor of George S. Gordon's
will, is entitled to commissions for the first year of his executorship, as allowed by Commissioner Sands, and he so reports.
Except for a slight modification of the form in 'vhich Commissioner Sands allowed distribution to the legatees, the account for the :first year, as settled by him, -should be follo,ved. The said modification of form of distribution will be
her~inafter referred to and explained.
·
Should co1wntissions be allowed on the full amount administered from the time of Oo1nmissioner Sa;nds' report, incl~tding
.all amounts which may be paid by the surety to make ,qood
a;n.y default by Fuller, or which may have been 'made good by
Fuller's executor?

·It will be seen from the authorities cited by counsel for
the American Surety Company, that the courts have gone
far in the allowance of commissions to fiduciaries, even when
they have defaulted in the management of their estates, and
have failed to keep and settle proper accounts .. Most of the
cases cited however were cases in which the loss to the estate
was due to errors in business judgment, or to cases where .
executors were called upon to make good the default of their
co-executors, and did so; and to cases in which the fiduciaries
had commingled the funds of the estate with their personal
funds, and failed to keep separate accounts, but where no
loss to their estates had ensued.
Each case cited has been differentiated from the present
case by counsel for the next of kin in their reply
page 109 ~ brief, to 'vhich reference is here made, except the
case of Corvett v. Corvett, cited on page 12 of the
brief of the American Surety Co. From the passage quoted
by counsel for the Surety Company, this decision appears
to go further, and to be jlilore in line with the present case
than any other cited, so it was carefully examined and will
be referred to later.
The American Policy of allowing compensation to fiduciaries is stated in Schouler 's Executors and Administrators
(2nd Ed.), Sec. 545, as follows:
.
''The American Policy ~ oJf fie binds the Executor or administrator closely to the Court in his official dealings, but
renders the judicial proceedings as inexpensive as possible,

l
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and remunerates him for .faithful services; holding him
bound, in consequence, to fulfil his trust with a just sense of
the legal obligations which it imposes.''
''If they are guilty of any breach of trust, or of any
vexatious or improper conduct, the courts can withhold compensation, or they can allow such compensation as will pay
for the value of their services so far as they have been beneficial to the estate." Perry on Trusts (6 Ed.), Sec. 919.

\I

on the Law of Trusts and Trustees (Sec. 737) as follows:

I

I

The same rule is expressed by Beach in his Commentaries

I

''It is well established that a trustee is entitled to compensation only as has faithfully discharged the duties o.f
bis trust. Where there has been any partial performance of
duty that has been of value to the estate, and a partial failure
to execute the trust in a bona fide manner, he may be allowed
a partial compensation. The Court will decree such compensation as in view of all the circumstances, it shall deem
just and pr<;>per."

I

I
)

f

!

l
I
I
I

This extract from Beach on Trusts, &c., was quoted with
approval in the case of Corvett v. Corvett, 190 S. W. Rep.
(lVIo. 1916), cited by counsel for the Surety Co.
The rule is also stated in 24 C. J., p. 997, as follows:
"The general rule is that an executor or administrator
·who has been guilty of fraud, wilful default, or other misconduct, or of gross negligence in the management of the
estate, by reason of which the estate has suffered detriment,
may be deprived of compensation.''

I
\

II
'

I

I

Your Commissioner understands the above to be the rule
in Virginia, and while the Court is vested with discretion in
the allowance of compensation, it is not an arbitrary, but
a sound discretion which may be revie,ved by the Appellate
Court, and a delinquent fiduciary invoking the
page 110 ~ exercise of that discretion in his favor must sho'v
good reason therefor.
Trevelyan's Adrnr. v. Lofft, 83 Va. 148.

In keeping with the rule, as above laid down, your Commis·
sioner has already reported that Fuller should be allowed
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commissions for the first year of his executorship, for the
reason that he settled his accounts for that period, and no
misconduct on his part appears. It is admitted however that
he subsequently mishandled the funds of the estate, misappropriated a large amount ·of money, kept no proper accounts, made no settlements, and performed but few of the
duties imposed upon an executor by law.
.
Mr. Fuller was a lawyer of experience in estate matters
and was therefore chargeable with full knowledge of his duties
as executor and trustee, yet he did about everything he could
do that was improper, and it is not known at this time whether
his estate will be sufficient to pay his shortage. He was
clearly unfaithful to his trust, and your Commissioner reports that he is not entitled to compensation after the first
year of his executorship.
·
Referring to the case of Corvett v. Corvett, above mentioned, it will be seen that it was cited by counsel for the
Surety Company as autho1ity for the following:
''A trustee removed from office for fraud a~d mismanagement was allowed a commission of 5% on gross income during his administration, on restoring the funds to a productive condition.~' See Surety Company Brief, p. 12.
In this case, a testator left property to one of· his sons,.
as his executor, to be managed by said son, and the income,.
after payme~t of expenses and commissions to the executor
and trustee, to be paid to another son during his life time,
and at his death to go to the heirs of the cestui que trust.
The. trustee, by fraudulent means, obtained a deed from the
cestui que trust, whereby, on his death, the property would go
to the trustee and others. He also invested some of the funds
in securities not deemed proper for investment of fiduciary
funds, and which proved detrimental to the Estate, but after.
wards restored the trust fund to its original
page 111 ~ amount. He was removed as trustee, and in deciding whether he should have commissions as
_executor and trustee, the Court said:
''Instead of welcoming the interposition of a court of equity
to guide him in his duty, he actively and vigorously opposed
the interest of his beneficiary by asserting an adverse claim
of his own, and sought vigorously to impose the expenses of
·the litigation which ensued wholly upon his beneficiary. The
Court under such circumstances could not rest upon a mere
direction as to his future conduct, or stop at a mere rebuke,
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but removed him from his trust for a wrong already done,
and placed in the hands of a disinterested trustee the fund he
is now seeking to deplete to the extent of a sum for compensation which he could only have earned by fidelity to his
trust."
The court then quotes the two passages referred to at the
beginning of this aiscussion from Perry on, Trusts and Beach
on Trusts and Trustees, which it holds to be the true rule in
. Missouri.
The· opinion then continues :
"In this .case a long and arduous litigation has been necessary to preserve and protect the rights of the beneficiary, with
reference to the matters involved in the trust, and we can do
no less than to see that the corpus of the fund remains intact as the foundation of a more satisfactory administration.
The item of 2-1/2% (contmissio·n,s) on the corpus of the estate
amounting to $426.18, will therefore be disallowed." (Underscoring by commissioner.)
The Court then continues:
"With the fund restored to a productive condition, as
we have indicated, we see no reason why the defendant should
not be allowed compens~tion at the rate of 5% on the gross
amount of income during the period of his administration,
and the action of the trial court, in the allowance of this
item, amounting to $773.56, is approved."
It will be seen from the above that this case,. which appears
to be the strongest case cited by counsel for the Surety Company, loses much of its force when the 'vhole opinion is read.
Since in Virginia commissions are allowed on receipts, includ..
ing corp~ts as well as income, the case of Corvett v. Corvett
would furnish authority for 'vithholding commissions at least
as to the corprzis of the estate.
Practically all of the receipts in the Gordon estate were
corpus.
page 112

~

Co·ntroverted Qtttestion Nu1nber

~·

Shall Fuller be allowed commissions on the proceeds or
sale of the Virginia real estate?
The legal title to the farm was vested in C. W. Fuller, but
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he states in his bill that the equitable title was in George S.
Gordon. He alleged in his bill that it would be necessary to
sell the farm in order to pay the debts of the estate of George
S. Gordon, and the legacies mentioned in his 'viii. The bill
asks the aid of the Court in administering the estate, and by
decree entered on December 13th, 1909, the sale of the said
farm at $16,000.00 was confirmed and it was adjudged, ordered
and decreed that :
"C. W. Fuller, who is hereby appointed a special commissioner, for the purpose, acting as such special commissioner, as executor of George S. Gordon, deceased, and in· his
own right, shall • * * convey the said property • '*' • &c.''
While the conveyance is directed from C. W. Fuller in his
capacity as Executor and also in his own right, he was acting
primarily as Special Commissioner in making the sale, the requirement that he unite in the deed as Executor and in his own
right, and that his wife unite to release any claim for dower
being for the purpose of perfecting the title to the property.
That he was acting as Special Commissioner in making the
sale, and not as Executor, is clear from the terms of the decree requiring him to execute a bond, as Special Commissioner
(notwithstanding his bond as Executor), to deposit the proceeds of sale in court, and to report his actions to the court
He handled the money as Special Commissioner and not-as
Executor. Counsel for the Surety Company have submitted
no authority in support of their contention, and your commissioner sees no ground upon which commissions can be
allowed to the Executor on the purchase price of this farm,
and so reports.

Turner's Admr. v. Citizens Bank, 111 Va. 192; 24 C. J. 983;
.A.d,mr., v. Brennan, 86 Tenn. 634;
Brixton v. Shaffer, 43 W.Va. 296.

Loag~te,

Cited by counsel for next of kin on p. 21 of their opening
brief.
Mr. Fuller should have been allowed commis~
page 113 ~ sions as special commissioner which does not a ppear to have been done. He should be given credit
in the final settlement for the amount of these commissions,
$329.00 with interest from the date of the decree confirming
·
the sale.
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What rate of interest shall be charged on the amount found
to be due from the Fuller Estat~ from and after the death of
Fuller?
Counsel for the Surety Company contends that the rate of
interest should be no greater than the rate paid by savings
banks on funds deposited with them.
If the executor had placed the money in a savings bank
pending distribution, or to await the order of the Court on
some question, or for other good and sufficient r~ason, he
should be charged with the interest actually collected ond no
more. If, on the other hand, he neither asks the protection
of the court, on an investment of the funds in hand, nor deposits the money in bank, at interest for the benefit of the
estate, but simply holds it, then he is liable for interest at
the legal rate.
.
In Ten~p·leton v. Fauntleroy, 3 Rand. 434, Judge Carr,
speaking for the whole Court, says :
''I think the safe and sound doctrine is, that if the party,
though restrained from paying, holds and uses the money
(and we must presume he uses if he continues to hold it),
he ought to pa.y interest, because the owner of the debt has a
right to the interest, and if the holder does not think so, he
l1as always the privilege of bringing the money into Court.''
Quoted with approval in Sharpe's Exor. et als. v. Rockwood,
et als., 78 Va., p. 34.
If he misappropriates it, he may be charged compound interest.
''Only simple interest will be allowed against a representative where he has been merely negligent, or the distributee
has been dilatory in calling him to account, but where the
failure to pa.y over is due to active misconduct on the part
of the representative, he may be charged with compound interest. It has been held, however, tha.t the compounding of
interest should be allowed only in extreme cases.'' 24 C. J.
506 and cases cited.
page 114

~

This rule applies to allo·wance of interest cer·
tainly during the life time of the Executor, and
it would seem that having appropriated the money to his
own use during his life time, and his estate being insufficient to pay it for some years after his death, the interest

i92

Supreme Court of Appeals of Virginia.

should continue to run at the same rate, unless there is some
peculiar circumstance which renders it proper for equity to
modify the charge.
·
In this case Fuller's Estate, insolvent at the time of his
death, and for a long time afterwards, has now, by· reason
of the rise in value of certain real estate securities, become
solvent, or nearly so. Counsel for the Surety Company, who
have also been acting on behalf of Fuller's Estate, as yout·
Commissioner understands, insists that the delay in settling
the estate has .not been due to any fault on the part of Fuller's Administrator or the Surety Company, but that the proceedings·were delayed at the request of the next of kin until
the rights of the Rhea Gordon Searles Estate were determined. Th litigation over this matter which has been decided in these suits consumed about two, or two and a half
years, and the Surety Company contends that during all of
this time it stood ready, as Fuller's surety, to pay into Court,
whatever amount of money was found due by Fuller to the
Gordon Estate, and for that reason, the rate of interest to
be charged shouod be no more than is paid by savings banks.
It does not appear that the Surety Company has been hurt
by the delay, because during this time the Fuller Estate has
.so increased in value as to relieve the Surety Company from
the greater part, if not all, of its supposed liability. However, as Fuller's Estate was not responsible for the delay,
during the period of" the Searles litigation, and has not been
alone respomsible for it since, it seems equitable to charge
the estate with full legal interest for the whole time since
Fuller's death.
Rhea Gordon Searles died on October 14, 1918, less than
a year after the death of Fuller. The record does not disclose exactly when the claim of Lyle E. Searles was first made,
but it does show that his answer and cross bill setting up his
clai;m, was ·filed at first November Rules, 1919.
page 115 } Up to that time certainly the full legal rate of
interest should be charged and compounded annually.
From the first of November, 1919, until the final settlement,
your Commissioner reports that it would be fair to charge
Fuller's estate with such interest as would have been allowed
by Savings Banks, had the balance which may be found due
by Fuller's Estate been deposited in such bank to the credit
of the Court, viz : 3% compounded semi-annually.
Controverted Question No. 6.
Shall the legacies to Mamie S. Gordon and Clifford W. Ful-
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ler be credited with interest from one year after the death of
George S. Gordon 1 .
By adhering to the plan hereinafter submitted for the
settlement of the accounts of C. W. Fuller, Executor, interest
will be allowed on only such proportion of the legacies as were
available for distribution from time to time, as shown by
the accounts.
.
· The· executor never had sufficient money in hand to pay
the several legatees in full, and they should share pro rata,
interest being allowed, not on the whole legacy, but on the proportionate part of each legacy which came into the hands
of the Executor, and should have been paid at that time, and
was not.
Under the plan reported, the balance in the
page 116 ~ hands of the Executor at the end of the first year,
is set up in the several legatees' accounts as if it
had been apportioned and distributed at that time, no interest
being allowed up to that time.
After the first year, money received is set up in the account as if disturbed at the time it was received, unless the
amount receive4 was too small to justify distribution at
that time.

Controverted Question No. 7.
What, if any, interest shall be credited and charged in favor
of a.nd against the various beneficiaries by reason of the respective payments to them not being made pro rata?
The report under the ·preceding paragraph covers this inquiry. Under the plan proposed, the payments to the beneficiaries will be equalized. in their several accounts as they
will be set up as if paid at proper time.
The accounts will be stated with annual rests, interest at
the rate. of 6 per centum per annum ·will be charged at the
end of each year on the balance brought forward from the
preceding year. The interest will be brought into the account, and included in the balances which will automatically
result in compounding it annually.
The Executor will have recourse against any of the beneficiaries for recovery of the amount of any interest with which
he may be charged on account of overpayments or advances.
page 117 ~ Question Number 10.
The Form in which the Accounts should be Stated.
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First·: The Executor's General Account:
Several plans are suggested for stating this account, each
of which has been given careful consideration.
Since the matter has remained unsettled for so many years,
and so many complications have arisen, and the estate has
increased so much in value that all of the legacies can be paid
in full, it is contended by counsel for the Surety Company,
that the accotmt may now be set up as if it had been known
in the beginning 'that the estate would be ample to take care
of all of its debts and the legacies provided for in Gordon's
will. Acting under this theory, they have filed an account in
which the Executor is allowed full credit for all disbursements for debts against the Estate, and for all payments
·made to the 'vidow and to the legatees without regard to the
question of overpayments and the rights and interests of
the other persons interested. They have allowed the Executors commissions on all receipts at 5% ·and their final balance
shows the estate indebted to the Executor in the sum of
$6,184.08.

In this account the.Executor is given credit for every check
drawn to his own order as Trustee, and the su:ms so paid are
carried to a trustee's account.
Counsel for the next of kin contend that the Executor
should be charged with such sums as came into his hands
and that these sums should be distributed at once to the
.
legatees, after paying any debts due. They inpage 118 ~ sist that no commissions whatever should be
allowed the Executor and that he should be
cl1arged on all overpayments to legatees.
Counsel for the 'vidow contends that she should not be
charg·ed interest on overpayments.
After considering all of the claims by various interests your
Commissioner reports that the most practical and the fairest
way to set up the account at this time is to set it up as it
should have been set up by the Executor in his life time.
Since the estate was insufficient to pay the legacies during
Fuller's life time, after the renunciation of the will by the
widow, and her claim to one-half of the estate, the Executor
could not have been expected or required to pay to the legatees
the entire amount of their legacies, but only their P'to rata
share of the money which came into his hands. If the estate
had decreased in value instead of increasing, the Executor
eould not have been charged in the legatees' acco'unt with
more than he had received.
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It appears to your Commissioner that the general plan
adopted by Commissioner Sands is the proper plan and the
only practical one upon which to set up this account for the
first year as legacies were not payable until after the end of
·
the first year.
Under that plan, the receipts are charged to the Executor,
and he is credited with disbursements made on account of the
estate with the exception of sums paid the widow and legatees
in distribution. At the end of the year, the balance found
due by the Executor to the Estate is distributed and carried
to the separate accounts of the widow and the several legatees
as if paid them in the proper proportions.
For subsequent years; after payment of current expenses,
the sums received by the Executor should have been distributed to those entitled, as such sums were received, or as
soon as they were of sufficient amount to justify a distribution.
In this way, no balance will be shown in the hands of the
Executor at the end of the year except possibly some amount
retained to pay taxes, or some other immediate
page 119} obligation. In this account no interest would be
chargeable against the executqr as there would be
no considerable balance carried over from year to year.

The Legatees' and Widow's Accounts.
This heading includes the Trust Fund for Rhea Gordon.
The accounts spould be four in number under the following
titles:
1. Myrtle R. Gordon (or Searles), 'vidow, in account with
C. W. Fuller, Executor, under the will of George S. Gordon,
deceased.
2. ~fa.mie S. Gordon, a legatee, in account with C. W. Fuller, Executor, etc.
3. C. W. Fuller, a legatee, in account with C. W. Fuller,
Executor, etc.
4. C. W. Fuller, Trustee, for Rhea Gordon, a legatee, in
account with C. W. Fuller, Executor, &c.
Each account should ·be set up in the usual way by charging
the executor 'vith such sums as each person was entitled to
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receive in distribution, as .shown in the General Executor's
Account, and crediting him with such sums as he actually
pays them or pays on their account. There should be annual
rests and interest charged at 6% on annual balances, whether
the balance be a debit or a credit balance.
If the accounts be settled in the above manner, each account will take care of itself. In case of overpayments, the
exe.cutor will have a claim for them as against the person receiving the overpayment, and will be liable to the widow and
heirs (i. e. to the estate) for such sums. The total of these
overpayments and balances will represent the amount due by
the Executor to the Estate.
It appears that the Gordon Estate is now sufficient to pay
all legacie~ in full, and since the entire estate of Fuller will
in all probability be consumed in payment of the sums due
by him to the ultimate beneficiaries, it will not be necessary
to set up cross-accounts, the accounts hereinbefore indica~ed
being sufficient to ascertain the amounts due by the individuals
to the executor, and by the executor to the ~state. In tho~H
cases in which there ar.e balances due the Executor, such sums
·
should be treated as loans, and should bear 6%
page 120} interest from the 26th day of November, 1917,
until paid and should be charged against the
person so indebted, in the final distribution of the estate,
and in turn, the executor is charged with the same interest
·
as due the estate.
See authorities cited by counsel for the Surety Company in
their brief, pages 16-18:
18 Cyc., p. 617.
Jenkins Estate (4 Kulp 46, etc.}.
Cunningham v. Cau.then, 37 S. C. 123, 140, 141.
King v. Talbot, 40 N. Y. 76.
Luddington v. Tappan, 99 N. W. 614 (~Wis. '04}.
The Trustee's Account.

The Trustee's account is far more difficult to set up that
the others, if the above plan be followed, because the cestui que
trust was entitled to the income only, until she should reach
the age of twenty-five. Since she died before reaching that
age, she was never entitled to more than the income from
.
whatever amount of principal the trustee had in hand.
If Fuller had lived an·d been able to testify, he might have
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cited certain· extenuating circumstances in connection with
the loose manner in which he handled this trust estate.
In the first place, as shown in his deposition returned with
the report of Commissioner Sands, he believed the stock in
the real estate companies bellonging to the Gordon Estate
would increase hi value if held.
He may have believed that they would ultimately enable
him to pay Rhea Gordon the $100,000.00 legacy in full. He
doubtless thought Rhea Gordon would live to be ~wenty-:five.
With this idea in view, he may have considered that, as trustee, he was entitled to draw from the estate to the extent of
$100,000.00, and that Rhea Gordon was entitled to all of the
income that $100,000 would produce. The statement, "Exhibit Brubaker No. 3", shows that under the plan herein reported, there was distributable to the trustee during the
existence of his trusteeship, an aggregate of $80,151.01. He
actually received in money, or checks, from himself as Executor a total of $69,618.14, and received rents from 110th Street
property $1,280.25, making a total of $70,898.39.
page 121 ~ The income from this amount at 6% would be
behveen $30,000.00 and $40,000.00.
During the thirteen years of the trusteeship, Rhea Gordon received $32,794.10. If income at the rate of 6% had
been paid on the whole $100,000.00, it would have amounted
to $78,000.00. Roughly calculated, he paid her about what she
was entitled to as income from the amount in his hands. He
has failed however to account for a large part of the sum
.received by him as trustee.
These figures have nothing to do 'vith the manner of stating
the trustee's account, but are given for the information of
the Court and as a conjecture as to why Fuller, as Executor,
made the payments he did make to himself as Trustee, and to
Rhea Gordon.
The account of Rhea Gordon Searles in account with C.
W. ·Fuller, her trustee, should be set up in two accounts:
Principal and Income. In the Principal Account, the Trustee should be charged with all sums distributable to him from
the estate. Interest at 6% should be charged. He should
be credited with the. same amount of income transferred to
the income account. At the end of the trusteeship, this account would show the amount of principal with which he is
chargeable, as Trustee.
The income account under the same title, should charge the
trustee with all income transferred from the principal account,
and credit him with all payments made to Rhea Gordon or on

'":,I
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her account. Interest should be charged on annual balances,
either debit or credit, at 6%. 'l'he final balance in this account would then ·show whether the trustee has paid Rhea
Gordon more or less than she was entitled to receive. Should
the balance be found in favor of Rhee Gordon (Searles), then
Fuller's Estate would be indebted to that extent to the assignees of the Searles interest in the estate. Should the
balance be in favor of the trustee, in other words if the trustee bas paid Rhea Gordon more than she was entitled to, he
is liable to the estate of George S. Gordon for that amount.
The plan here reported is similar to the plan
page 122 ~ adopted by Commissioner Sands, with this modification: Commissioner Sands waited until the
end of the year to make distribution, thereby leaving in the
-Executor's hands considerable sums which could have been
and should have been distributed when they were received.
The plan here reported makes distribution of the distributable
sums in the Executor's hands at the times he received them,
thereby eliminating interest so far as the General Executor's
Account is concerned. In this plan, the transactions are set
up as they should have been carried out, and not as they
were actually carried out.
The account filed by counsel for tl1e Surety Co. shows the
payments made by Fuller as they were actually made.·
If Fuller had made his distributions in the manner herein
reported and had set up his accouJH::i in that way, 110 one
would have been in a position to raise a valicl objection to his
actions. lie would have done all that conld have been required of him in his capacity as a fiduciary. Having failed
to do this, and having failed to make up and settle any accounts, it is proper at this time for the Commissioner to
set them up as they should have been set up by Fuller in his
-life time. If we adopt any other plan, we will be caught in
an inextricable maze of cross accounts, due to the complications that have arisen since the death of Fuller.
·
As the accounts are lengthy, and the cost of stating them
is considerable, it 'vas agreed by counsel that it would be
wise to have the Court pass upon the questions which are
involved in the settlement of the accounts and decide the
principles upon which the accounts should be settled before
writing them up, because, if they were written up now and the
Court should faU to confirm this report as to any one of the
questions at issl.1e, it would necessitate rewriting of the
whole account.

•
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(LETTERS OF ADMINISTRATION HENRY
CROFUT AS AD1viiNISTRATOR
OF RHEA G. SEARLES.)

Commonwealth of Pennsylvania,
County of Philadelphia, ss-:
LETTERS OF ADMINISTRATON.
I, William F. Campbell, Register for the Prohate of Wills
and Granting Letters of Administration in and for ille County
of Philadelphia, in the Commonwealth of Pennsylvania.
To Henry Crofut.
(Seal)

Send Greeting:

"\Vhereas, R.hea G. Searles, departed this life int{)stnte on
the 12 day of Oct., 1918, at 5:40 o'clock A. M. being at and
immediately prior to the time of his or her decease an inbabitant of the said County of Philadelphia or having divers
Goods and Chattels, Rights and Credits within the said
County, by means whereof the ordering and granting administration of the said estate within the Commonwealth of Penn:..
sylvania doth appertain unto me. And I, desiring that the
said estate may be well and faithfully admi~istered and distributed according to la,v, Do Hereby Depute, Constitute and
Appoint you, the said Henry Crofut Administrator of all
the singular the Goods, Chattels, Rights and Credits which
were of the said intestate and with full power and authority
by the tenor of these presents to demand, collect, sue for,
recover and receiv.e the same; hereby requiring you to cause
to be made under the solemn oath or affirmations of two disinterested appraisers, a true and perfect inventory and conscionable appraisement of all and singular the Goods, Chattels, Rights and Credits· of the said intestate and to file the
same in our said Register's Office within thirty days from
the date hereof; furthermore to file in our said Register's
Office a true and just account of your administratio11 upon
your solemn oath or affirmation at the expiration of six
months from the date hereof, or when thereunto legally required, to pay the debts of said intestate so far as the assets
received by you 'vill th~reunto extend and the la'v required;
and to distribute the net balance of said estate,
page 124 } if any, to and among the parties· entitled to law
to receive the same after deducting therefrom
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and paying to the Commonwealth of Pennsylvania whatever
sums, if any, should be paid to the said Commonwealth for
Collateral Inheritance Tax.
In Testimony Whereof, I have caused the seal of said Office
to .be hereunto affixed at. Philadelphia, aforesaid, this· 6 day
of April, A. D. 1925.
JOHN F. KELLEY,
Deputy Reh:rister.
Fees.
Letters of Administration
Certificate
Filing· Renunciation

$6.00
•

I

.50
$6.50

Paid
(Form 21)

To William F. Campbell, Esq.,
Register of Wills for the County of Philadelphia, in the
Common,vealth of Pennsylvania.

In the Matter of the Administration of the goods, chattels-r
rights and Gredits ·of Rhea G. Searles, deceased.
PETITION.
The Petition of Henry Crofut respectfully showeth that
Rhea G. Searles was a Citizen of United States and a resident 9f Philadelphia County, State of Pennsylvania, and departed this life intestate at number Women's College Hospital in the County of Philadelphia and State of Pa. on the
twelfth day of October, A. D. 1918 at 5 :40 o'clock A. M. That
the said Rhea G. Searles, deceased, left her surviving the
following named widow or husband, heirs and next of kin, to-

1Vit:

Henry Crofut

.

Relationship
Father

Residence •
1824 N. 26th St..,
Phila.

(Note: Lyle E. Searles, husband of decedent, deserted her,
without cause, on or about August 10, 1917. Philadelphia was
their joint domicile where they lived continuously .
page 125 ~ from the date of their .marriage until thP. date
of his desertion and she continued her residence
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there until her death. With this is filed a petition for a
citation to said-Lyle E. Searles to show cause, if any he has,
why the Letters of Administration asked for should not be
granted to Petitioner.)
and no other next to kin.
The said intestate was possessed ·of Goods, Chattels, Rights
and Credits, to the value of $1,000 and of real estate (less in- .
cumbrance) to the value of $
. None as near as can be
ascertained, situated as follows:
Therefore the said Henry Crofut respectfully applies for
letters of Administration upon the goods, Chattels. R.ights and
Credits, of which said Rhea G. Searles died possessed.
Dated Feby. 7, A. D. 1925.
HENRY CROFUT.
1824 N. 26th St., Philadelphia, ~a.
Philadelphia County, ss :
Henry Crofut named in the above application, being duly
sworn according to la\v say that the matters and things set
forth in the foregoing Petition are true to the best of his
knowledge and belief.
1824 N. 26th St., Philadelphia, Pa.
Sworn and subscribed before me at Philadelphia. Feb. 7,
A. D.1925.
JOHN F. KELLY,
Deputy. Register.
BEFORE WILLIAM F. QAMPBELL, ESQ., R}lGISTEll,
OF WILLS FOR PHILADELPHIA COUNTY.
In the matter of the Administration of the Goods, Chattels, Rights and Credits of
Rhea G. Searles, Deceased.
Sur Petition of Henry Crofut for Letters of Administration.
page 126

~

ANSWER OF LYLE E. SEARLES.
1. The respondent, Lyle E. Searles, husband of
the above named decedent, admits the averments
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of the petition, except ·the averment that he deserted his wife,
the said Rhea G. Searles, without cause, on or about the tenth
day of August, 1917.
2. The respondent denies that he deserted the said Rhea
G. Searles on or about the tenth day of August, 1917, or at
any time or times.
· 3. The respondent hereby renounces all right to administer
to the estate of Rhea G. Searles, deceased, and assents to the
appointment of the petitioner, the said Henry Crofut, as administrator of her estate.

(Sgd)

LYLE E. SEARLES.

State of Ohio,
County of Cuyahoga, ss :
Lyle E. Searles being duly sworn according to law, deposes
and says that the facts set forth in the foregoing answer are
true to the best of his knowledge, information and belief.
(Sgd.)

LYLE E. SEARLES.

Sworn to and subscribed before me this 30th day of lfarch,
1925.
JAMES EVERS,
Notary Public.
l{y commission expires Sept., 1926.
(Seal.)
(form 1)
. KNOW ALL MEN BY THESE PRESENTS, That we,
Henry Crofut, 1824 N. 26th St., and American Surety Company of New York, are held and firmly bound unto the Commonwealth of Pennsylvania, in the sum of two thousand dollars, to be paid to the said Commonwealth; To which payment
well and tn1ly to be made, ·we bind ourselves, jointly and
severally for and in the whole our heirs, executors and administrators, and each and every of them, firmly by these presents.
Sealed with our seals. Dated the 6th day of April in the
year of our Lord One Thousand Nine hu1~dred and twenty..,
five (1925).
The Condition of this obligation is, That if the above
bounden Henry Crofut, Administrator of all and singular the
Goods, Chattels and Credits of Rhea G. Searles, deceased, do

;·
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make or cause to be made a true and perfect inpage 127 } ventory o_f all and singular the Goods, chattels
and Credits of the said deceased, which have come
or shall come to tl1e hands, possession or knowledge of the
said Administrator or into the hands and possession of any
other person or persons, for him and the same so made, exhibit or cause to be exhibited into the Register's Office in
the County of Philadelphia, within thirty days from the date
hereof, and the same Goods, Chattels and Credits and all other
the Goods, Chattels and Credits of the said deceased at the
time of her death, which at any time after shall come to the
hands and possession of the said Administrator or into the
hands and possession of any other person 9r persons for him
do well and truly administer according to law. And further
do make or cause to be made, a just and true account of said
Administration at the expiration of six months from the
date hereof, or when thereunto required by the Orphans'
Court. And· all the rest and residue of the said Goods, Chattels and Credits which shall be found remaining upon said
Administrator account, the same being first examined and
allowed by the Orphans' Court of the City and County of
Philadelphia, shall deliver and pay unto such person or persons as the said Orphan's Court by their decree or sentence
pursuant to law, shall limit and appoint, and shall well and
truly complY ..'vith the laws of this Commonwealth relating to
Collateral Inheritances. And if it shall hereafter appear that
may last will and Testament was made by the said deceased,
and the same shall be proved according to law if the said
Administrator being thereunto required do surrender the said
Letters of Administration into the Register's Office aforesaid, then this obligation to be void, otherwise to remain in
full force.
HENRY CROFUT,
(Seal.)
AMERICAN SURETY COMPANY OF NEW YORK,
(Seal.)
HOWARD B.. PHILLIPS,
Resident Vice-President.
Signed, sealed and delivered in the presence of
JOHN F. KELLY.
page 128 }

Attest

:hf. E. NEVILLE,
Resident Asst. Secretary, (Seal.)
244763B (Seal.)
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Register's Office,
City and County of Philadelphia, ss :
April6, A. D. 1925, Then personally came the 'vithin named
Henry Crofut, and on his solemn oath did depose, declare
and .say, That he believe that" the within-mentioned decedent
on the 12 day of Oct., A. D. 1918, at5 :40 o'clock A. M., died
without a will. That he will, as the Administrator aforesaiq
well and truly administer the Goods, Chattels arid ·Personal
Estate; agreeably to law. That he wil immediately publish
for creditors once a week for six consecuti~"'e weeks; and render into the Register's Office, within thirty days from this
date, a just and tr.ue inventory and appraisement of the personal estate of said deceased, and additional inventories when
necessary. Also, a just and true account, calculation and
reckoning of his said administration at the expiration of six
months from this date; or when thereunto legally required.
That he will well and truly comply with the provisions of the
law relating to Collateral Inheritances. A.nd also that he is
the father and nominee of husband. .And also that the whole
of the Goods, Chattels, Rights and Credits of the persona~
estate she <;lied possessed of in the aggregate do not in value
exceed the sum of one thousand Dollars to the best of his
knowledge and belief.
HENRY CROFUT.
Sworn and subscribed before me the day and year aforesaid, and letters of administration granted unto him.
JOHN F. KELLY.
Deputy Register..
page 129
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(Form 12 C. I.)

Commonwealth of Pennsylvania,
City and County of Philadelphia, ss:
Register's Office, April 8th, 1925.
I, William F. Campbell, Register of Wills and ex-officio
Clerk of the Orphans' Court for the City and County of Philadelphia, in the Commonwealth of Pennsylvania, do hereby
certify the foregoing to be a full and complete copy of Letters of Adnifnisfration on the Estate of Rhea G. Searles, deceased, said Letters were granted unto Henry Crofut, on the
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6th day of April, A. D. 1925. Also copies of Petition, Renunciation and Bond, as the same remains on file and of record
in this office.
·
In Testimony Whereof, I have hereunto set my hand and
official seal at Philadelphia the date above.
.
WM. F. CAMPBELL.
Register of Wills and Ex-Officio Clerk of the
Orphan's Court.
(Seal of Orphan's Court.)
(Form No. 12)
State of Pennsylvania,
Philadelphia County, ss:
I, Joseph F. Lamorelle, President, Judge of the Orphan's
Court of Philadelphia, County Do Certify that the foregoing
certificate and Attestation, made by William F. Campbell,
Esq., Register of Wills and ex-officio Clerk of said Orphans'
Court, whose name is thereto subscribed and seal of his office
affixed are in due form and made by the proper officer.
In Testimony Whereof, I have hereunto set my hand this
8 day of April in the year of our Lord one thousand nine hundred and twenty-five (1925).

J. F. LAMORELLE, (T.J. S ..)
President Judge.
page 130} State of Pennsylvania,
Philadelphia County, ss:
I, William F. Campbell, Esq., Register of Wills and exofficio Clerk of the Orphans' Court of Philadelphia County,
Do Certify that the Honorable Joseph F. Lamorelle, by whom
the foregoing Attestation was made, and who has thereunto
subscribed· his name, was, at the time of making thereof,. and
still is President Judge of the Orphans' Court of Philadelphia County, duly commissioned and sworn; to all whosE' acts
as such, full faith and credit are and ought to be given as
well in Courts of Judicature as elsewhere.
In Testimony Whereof, I have hereunto set my hand and
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affixed the seal of the said Court, this 8 day of April in the
year of our Lord one thousand nine hundred and twenty-five
(1925).
WM. F. CAMPBELL,
Register of Wills and ex-officio Clerk of the
Orphan's Court.
(Court's seal.)
page 131
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(EXCEPTIONS OF AMERICAN SURETY
COMPANY, AND ESTATE OF FULLER,
TO REPORT OF DECEJ\fBER
8, 1924.)

Virginia:
In the Circuit Court of the County of Henrico.
Clifford W. Fuller, Executors, etc.,

v.

Myrtle R. Gordon Searles, et als.,
and
John L. Cannon and B. I. DeYoung, Administrators d. b. n.
c. t. a., ~e.,

v.

Elsie Gordon Stelle, et als.
EXCEPTIONS TO THE REPORT OF COMJMISSIONEI~
WILLIA~I E .. ORAWFORD, DATED DECEl\I[BER STIT,
1924, BY AMERICAN SURETY COMPANY OF NJI~'V
YOI_ti{ AND TilE ESTATE OF CLIFFORD W. FULLEH,
DECEASED.
Counsel for the American Surety Company of New
and
for the Estate of Clifford W. Fuller, deceased, except to the
Report of Commissioner William E. Cra,vford, dated Decet:r;tber S, 1924. and filed in the Clerk's Office of this Court, December 17, 1924, on the following ground:
1. Because the said Commissioner finds that the accounts
filed with the Report of Commissioner Sands under date of
January 19, 1907, were of no effect and should be stated ane,v,
instead of finding that the said accounts should be taken as
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correct and the balance shown thereby to be the true balance
due from the Executor to the Estate as of January 19, 1907.
2. Because the Commissioner erred in finding that the
American Surety Company of N e'v York as surety on the
bond of Clifford W. Fuller, executor, was liable under the
bond both for the funds held as Executor and those held by
said :B,uller as Trustee for Rhea Gordon.
page 132

~

3. Because the Commissioner erred in holding
that the accounts returned with the Report oi;'
Commissioner Sands should be followed in the accounts to be
settled hereafter by the Commissioner for the first year only,
and did not hold that the said accounts should be accepted as
correct for both years covered thereby.
4. Because the Commissioner reports that the Executor
should be allowed commissions on the receipts for the first
year of his trust and no commissions for services rendered
thereafter should be allowed either the Executor or the surety
on his bond.
5. Because the Commissioner reports that the Executor
should be allowed on the sixteen thousand dollars received
from the· s~le of the farm in Henrico County, Virginia, the
Commissions allowed a Special Commissioner, instead of the
five per centum commissions to which C. W. Fuller, would
have been entitled as Executor had he sold the property under the powers given him by the will of George S. Gordon.
6. Because the Commissioner reports that the estate of
Clifford W. Fuller should be charged compound interest at
the rate of six per centum (6%) on all balance in his hands
down to November 19, 1919, and because the Commissioner
reports that compound interest should be charged against
the Executor semi-annually after that time instead of an·
nually.

7. Because the· Commissioner reports that the legacies
given l\iamie S. Gordon, C. W. Fuller, and Rhea Gordon were
not payable one year after the date of the death of the testa·
tor; and because the Commissioner reports that the legatees
'vere not entitled to interest on said legacies from one year
after the date of the death of the testator; and because the
Commissioner reports that the said legatees were entitled to
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interest only on funds from the date that they were in the
hands of the Executor and available for distribution. .
8. Because th~ findings of fact by the Commissioner as to the handling of the estate by Clifford
W. Fuller, on page 22 of his report, are not sustained by the
evidence adduced before him, and because the Commissioner
fails to draw the attention of the Court to the fact that the
Estate and the next of kin have profitted largely from the
manner in which the Estate was handled by the Executor, and
that if the recommendations of the Commissioner are carried
out, the next of kin will receive a larger amount from the
Estate than they would have received had the Executor made
settlements regularly of his accounts.

page 133 }

9. Because the Commissioner in his report as to how the
accounts should be settled does not state that an account
sho_uld be opened for each legatee one year after the death of
the testator and the legatee credited therein with the amount
of his or her legacy, and that interest should be allo,ved on
such legacies until paid, such legatees being charged with the
payments as they were made by the Executor, and because
the Commissioner reports that receipts should be distributed
as they were received and not at the end of each fiduciary
year, as is the usual and proper course in the statement of
fiduciary accounts.
• .

10. Because the Commissioner reports that this costs of
the audit, and fees of counsel should be borne by the Estate
of Fuller.
ESTATE OF CLIFFORD W. FULLER, AND TE;E
AJ\IIERICAN SURETY COMPANY OF NEW
YORK,
.
By Counsel.
GARFIELD, MacGREGOR & BALDWIN,
& WELLFORD & TAYLOR,
Counsel for Exceptants. ·
page 134
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(EXCEPTION OF DENNY, ADMINISTRATOR,.
TO REPORT OF DECEMBER 8TH, 1924.)

Virginia:
In the Circuit Court of the County of Henrico.
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Clifford W. Fuller, Executor, etc.,
vs.
Myrtle R. Gordon Searles, et als.,
and
John L. Cannon and B. I. DeYoung, Administrators d. b. n.
c. t. ·a., &c.,
vs.
Elsie Gordon Stelle, et als.
Exceptions to the Report of Commissioner William E.
Crawford, dated December 8th, 1924, by Collins Denny, Jr.,
administrator in Virginia of the estate of Rhea Gordon
Searles, deceased.
Collins Denny, Jr., Administrator in Virginia. of the estate
of Rhea Gordon Searles, deceased, excepts to the report of
Commissioner William E. Crawford, dated December 8th,
1924, and filed in the Clerk's Office of this Court, December
17, 1924, on the following grounds:
Because the Commissioner reports that the legacy givP.n
Rhea Gordon .Searles was .not payable at the date of the
death of the testator; and, because the Commissioner reports that the legacy was not entitled to interest from the
date of the death of the testator; and because the Commissioner reports that the said legacy was entitled to interest only
on funds from the date they were in the hands of the Executoz ·
and available for distribution.
COLLINS' DENNY, JR.,
Adm.r. in Va. Est. Rhea Go-rdon Searles.

page 135
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(DECREE OF MAY 18TH, 1925.)

Virginia:
In the Circuit Court of Henrico County.
May 18, 1925.
C. W. Fuller, Executor, &c.,
vs.
~fyrtle R. Gordon Searles, et al.

---------------------
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Cannon and DeYoung, Ad1llrs., &c.,
vs.
Elsie Gordon Stelle, et al.
These causes came on this day to be again heard upon the
papers formerly read; upon the partial report of Commissioner Wm. E. Crawford, dated December R, 1924, and filed
hereon on December 17, 1924; upon the several exceptions
heretofore filed by leave of court by and on behalf of the
Estate of ~{yrtle R. Gordon Searles, deceased, by the American Surety Company of Ne\v York and the Estate of Clifford
W. Fuller, deceased, and by and on behalf of John L. Ingram, Administrator, and the distributees and next of kin
of George S. Gordon, deceased, and was argued by counsel.
And the court being of the opinion that the exceptions of
the American Surety Company and the Estate of Clifford
W. Fuller, deceased, and all of the exceptions on behalf of
the estate of Myrtle R. Gordon Searles, deceased, except the
first, are not well taken doth overrule the same; and the court
being further of the opinion that the first exception filed on
behalf of the Estate of J\IIyrtle R. Gordon Searles, deceased,
and all ·of the exceptions filed by and on behalf of John L.
Ingram, Administrator, and the distributees and next of kin
of George S. Gordon, deceased, are well taken, doth sustain
the same, and it is so adjudged, ordered and decreed.
And it appearing to the court that B. I. DeYoung, who is in
said report allowed the sum of $750.00 as compensation for
legal services claimed to have been rendered by
page 136 ~ him to the Estate of GeorgeS. Gordon, deceased,
was, at the time of the rendition of said services,
one of the administrators of said Estate, the court is of the
opinion and doth decide that claim should not be allowed, but
should be rejected.
And it appearing to the court that W. W. Sydnor, Sheriff
of the County of Henrico, to whom the Estate of Rhea Gordon Searles, deceased, 'vas heretofore committed, has died,
and that Collins Denny, Jr., was on April 13, 1925, appointed
administrator of said R-hea Gordon Searles, deceased, to succeed said S'ydnor and therefore was not a party to these
suits when the exceptions to the report of Commissioner Wm.
E. Crawford heretofore noted were filed and argued, on his
motion he is allowed to file this day his exceptions to said- report and said exceptions are accordingly filed...i. and these
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causes coming on to be further heard upon the papers above
noted and said exceptions the same are overruled, ·and it is
so adjudged, ordered and decreed.
f1nd it is further ~d~udged, ordered and decreed that th'
sa1d report of CommiSSioner Wm. E. Crawford, except so far·
.as the same is inconsistent with this decree and the exceptions to said report which have been hereby sustained, be
and is hereby confirmed and the said Commissioner is directed to proceed with all convenient speed to complete his
:final report under and pursuant to the decrees heretofore entered and in making up and stating the accounts therein ordered, he shall make up and state the same according to the
principles stated in this decree and involved in the exceptions
to said report which are hereby sustained.
page 137 } (A}IENDED AND SUPPLEMENTAL PETITION OF DENNY, ADl\IINISTRATOR AND!
CROFUT, FILED ~lAY 18TH, 1925.)
Virginia:
In the Circuit Court of the County of Henrico.
Clifford W. Fuller, Executor, etc.,
v.
1\fyrtle R.. Gordon Searles, et als.,
and
John L. Cannon and B. I. DeYoung, Adminstrators d. b. n.
c. t. a., &c.,

v.

Elsie Gordon Stelle, et als.
To the Honorable R. Carter Scott, Judge of the Circuit Court
of the County of I-Ienrico, Virginia:
Humbly complaining show unto Your Honor your orators,
Henry Crofut and Collins Denny, Jr., as Administrator in
Virginia of the Estate of Rhea Gordon Searles, that April
15, 1925, your complainants filed before Your Honor a peti·
tio1~ in the following words :
"I. There is at present pending in Your Honor's Court
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a cause known by the short style of "Clifford W. Fuller~
Exec., etc., v. Myrtle R. Gordon S'earles, et als.,'' which suit
was brought for ·the purpose of administering the estate of
George S. Gordon, deceased.
·
· IT. The said George S. Gordon died on the lOth day of
. J'anuary, 1905, leaving a will by which it was provided that
a trust fund of $100,000.00 should be set aside for the main.
.
tenance and support of Rhea Gordon Searles, the
page 138 ~ testator's adopted daughter, the income from
which should be paid to the said Rhea Gordon
Searles quarterly or oftener, if the Executor saw fit, until
she should attain the age of twenty-five years, at which time
the said principal sum of $100,000.00 should be paid over to
her. Clifford W. Fuller was named Executor of the will and
trustee of the said trust fund of $100,000.00, and from time
to time he advanced moneys to the said Rhea Gordon
Searles, the exact amount of which is uncertain, and cannot
he definitely ascertained until the accounts of the said Executor and Trustee are settled, which accounts are now before
Your Honor's Court for adjudication. The. said Rhea Gordon Searles died October 14, 1918, ·in Philadelphia, Penn.,
before. she reached the age of twenty-five years.
Til. Your petitioner, Jienry Crofut, is the father of Rhea
Gordon Searles.
IV. Your petitioner, Collins Denny, j r., is the administra.J
tor in Virginia of the estate of Rhea Gordon S'ea.rles and
qualified as such before Your Honor's Court on April 13,
1.925, thereby succeeding W. W. Sydnor, deceased, who was
the Administrator of said estate.
V. Your petitioners further show that the only property
of the said Rhea Gordon Searles in the Commonwealth of
Virginia is· her interest in the estate of the said George S.
Gordon under administration in this cause, and while your.
petitioners admit that inasmuch as the said Rhea. Gordon
Searles died under the age of twenty-five years her estate has
no claim to the principal sum of $100,000.00, they allege that
the said George S. Gordon stood, in the relation · of in loco
parentis t~ the said Rhea Gordon Searles and by the language
of the provision of his will setting up the trust fund for the
said Rhea Gordon Searles the said funds is set aside for
the maintenance and support of the beneficiary thereof and
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the said Rhea Gordon S'earles was entitled to the lega] rate
of interest on the said principal sum of $100,000.00 from the
date of the death of the said George S. Gordon
page 139}. until the death of Rhea Gordon Searles, and that
the said Collins Denny, Jr., as administrator of the estate of Rhea Gordon Searles in Virginia, is now entitled
to whatever portion of the said interest on the said trust
fund was not paid to the said Rhea Gordon Searles in her
lifetime. Your petitioners aver that they do not know the
exact amount which was paid to the said Rhea Gordon Searles
by the Executor and Trustee under the will of George S.
Gordon and tliat this cannot be known until his accounts have
been settled and that any balance of interest due the said
Rhea Gordon Searles over the amounts paid her should be
paid over to the said Collins Denny, Jr., Administrator, to
be administered by him according to law.
VI. Your petitioners further show that the said Rhea Gordon S'earles was at the time of her death a resident of and
domiciled in the City of Philadelphia, Penn., and in accordance with the well established principle that the distribution
of a decedent's personal estate must be governed by the law
of the decedent's domicile, the laws of the State of Pennsylvania will govern the distribution of the personal estate of.
said Rhea Gordon Searles.
VII. Your petitioners further show that under the laws of
the State of Pennsylvania, the said Henry Crofut, the father
of Rhea Gordon Searles, is entitled to. the whole of her estate.
VIII. Your petitioners further show that Myrtle R. Gordon Searles, the wife of GeorgeS. Gordon, who was the residuary legatee under the will of George S. Gordon, renounced
the will of her said husband and claimed the share of his
estate allowed her by la'v; that, by this renunciation, an intestacy as to the residuary estate was created, to which
residuum the next of kin of the said George S. Go.rdon are
entitled. That the amount of this residuum has not been
ascertained and cannot be determined until the accouu ts of
George S. Gordon's Executor are settled and the legacy of
Rhea Gordon Searles paid in full. Your petitioners are advised that there is now on deposit to the credit of Your Honor's Court a large sum of money, and that at this
page 140 ~ time the next of kin of the said George S. Gor.
don are seeking to have a distribution of this
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money. made to them, although the amount due the estate of
the said Rhea Gordon Searles, a legatee, has neither been
determined nor paid. Your petitioners allege that all legacies
must be fully paid before those who are entitled to a residuum
can insist on the payment of any sums to them, and that the
interest of the estate of the said Rhea Gordon Searles rnust
be determined and the legacy to her satisfied before there
cari be any distribution of the residuum to the next of kin.
IX. Your petitioners further show that $40,000.00 of the
amount now in bank to the credit of the Court in this cause
was paid into Court by the estate of C. W. Fuller in part
satisfaction of the balances due by him to the estate of George
S. Gordon, including his indebtedness to the trust fund for
Rhea Gordon Searles. And your petitioners allege that it
will appear when the accounts are settled that the greater
part of the indebtedness of C. W. Fuller at the time of his
death was to the said ·trust fund.
X. In consideration whereof, your petitioners, Henry Crofut and Collins Denny, Jr., Administrator in Virginia of the
estate of Rhea Gordon Searles, pray that they may be admitted as parties defendant in the cause of "Clifford W.
Fuller, Exec., etc., v. Myrtle R. Gordon Searles, et als."; that
this petition be treated as an answer to the bill and mnended
bill filed in this cause, and as a cross bill against the defendants Elsie Gordon· Stelle, l\iorton B. Stelle, Jr., her husband,
Edith Gordon and Carla Gordon, children of Carl Gordon,
brother of George S .. Gordon, John L. Cannon and B. I. Deyoung, Administrators d. b. n. c. t. a. of George S'. Gordon7
deceased, John L.. Ingram, Administrator c. t. a. of the
estate of l\iamie S. Gordon, John L. Ingram, Adminisb~ator
c. t. a. of the estate of Eli7.abeth Gordon Pelton, ~T ohn L. In
gram, Administrator c. t. a. of the estate of Harry S. Gordon, John L. Ingram, Administrator of the estate of W. J.
Gordon, John H. Searles. Administrator d. b. n. c. t. a. of
. J\tiyrtle R. Gordon Searles and American Surety
page 141 ~ Company of New York, and that they be required
to answer the same, answer under oath, however,
being expressly waived; that the amount due the estate of
Rhea Gordon Searles be ascertained and that it be decreed
that this amount be paid to your petitioner, Collins Denny,
,Jr., Administrator of the estate of Rhea Gordon Searles out
of the fund now under the control of the Court in this cause
before anything is paid to the residuary distributees; and
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further that Your Honor will grant all such other further and
general relief as to equity shall seem meet and as the nature
of this case may require for the full protection of your petitioners.
· That an order was entered by Your Honor filing the above
petition and directing that your complainants be made parties
defendant to the above causes, and that their petition be
treated as an answer and cross bill. That in amendment of
and supplementing the allegations of the said petition, your
complainants show that there was filed in the papers of these
causes a paper dated August 2, 1923, executed by Lyle E.
S'earles in his own right and as Administrator in the State of
Michigan of his late wife, Rhea Crofut Searles, sometimes
called Rhea Gordon Searles, and by W. W. Sydnor, Sheriff ·
of Henrico County, Virginia, and as such Administrator of
Rhea Crofut Searles. By this paper, the makers thereof
purport:
First~ for themselves, their heirs, executors, administrators and successors, the makers thereof, to remise, release
and forever discharge all the parties to these proceedings,
11amely, John L. Cannon, Executor of Clifford W. Fuller, deceased, the said John L. Cannon, and B. I. DeYoung, Administrator d. b. n. c. t. a. of George S. Gordon, deceased,
Elsie Gordon Stelle and l\Iorton B. Stelle, Jr., her husband,
and Edith Gordon and Carla Gordon, infants by Carlton Jackson, their Guardian ad litem, John L. Ingram, Admiuistra.:
tor c. t. a. of 1\iamie S. Gordon, John L. Ingram, Administrator c. t. a,. of Elizabeth Gordon Pelton, John L. Ingram, Administrator c. t. a. of Harry S. Gordon, John L. Ingram, Administrator of W. J. Gordon, John R. Searles,
page 142 }- Administrator d. b. n. c. t. a. of 1\1yrtle R Gordon
Searles, and American Surety Company, and their
heirs, executors, administrators and successors, respectively,
of and from all and all manner of c1aims and demands whatsoe-ver, in law or in equity which against the~, or either of
them, the said makers of the paper ever had, now have, or
'vhich in the future they, the said makers of the papers, their
l1eirs, e~ecutors, administrators, or successors hereafter can,
shall or may have; and having thus released from all claims
against them, all parties to this suit, including John L. Cannon, executor of Clifford W. Fuller, deceased, John L. Can·
non and B. I. DeYoung, Administrators d. b. n. c. t. a. of.
George S. Gordon, deceased, and the Ameriean Surety Com·
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pany, the said makers of this paper then purport to grant,.
surrender, release and forever quit-claim unto Elsie Gordon
Stelle,. Eclith Gordon and Carla Gordon,. John L. Ingram,
Administrator c. t. ~· of Mamie S. Gordon, John L. Ingram,
Administrator c. t. a. of Elizabeth Gordon Pelton, John L.
Ingram, Administrator c. t. a. of Harry S. Gordon, and John
L. Ingram, Administrator of W. J. Gordon, all their right,
title,- interest and claims, at law or in equity, in and to the
estate real, personal and mixed, of which the said George S.
Gordon, died seized or possessed, wherever situate. This
paper was executed for a consideration of $2,500.00 and was
made subject to the. approval of this IIonorable Court.
Second. By decree entered July 31, 1923, the agreement
set out in the paper above referred to was ratified and approved· and these causes were discontinued as to Lyle E.
Searles but were not discontinued as to W. W. Sydnor, the
Virginia Administrator of Rhea Gordon Searles.
Third. Your petitioners further sho'v that this decree purports to be a decree consented to by all the parties, but they
are informed, believe and so charge that it was not shown to,
nor endorsed by, two parties to these suits, who were made
parties to the agreement above set out, namely, American
Surety Company of New York and the representapage 143 ~ tives of the estate of CHarles W. Fuller, and that,
although the said parties were informed sometime
thereafter that some settlement had been made with Lyle E.
Searles, they were not informed that W. W. Sydnor, the Virginia Administrator of Rhea Gordon Searles, was a party
therctn, and they were not informed of, and were ignorant of
the terms and nature of, the settlement made, and· w•Jre unaware of the said decree confirming same until January or
February, 1925, when preparing to argue the exceptions to
the report of Commissioner Crawford, they found the said
agreement and decree in the papers of these causes.
Fourth. Your petitioners further show that by his will
George S. Gordon gave a legacy of $100,000.00 to Clifford W.
Fuller as Trus_tee for the benefit of the testator's .adopted
daughter, Rhea Gordon, later R-hea Gordon Searles, the income from which should be paid to the said Rhea Gordon
quarterly, or oftener, for her maintenance and support, and
the principal of which should be paid to her, the said Rhea
Gordon, when she should attain the age of twenty-five, but if
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she should die before attaining that age, then the said sum
of $100,000.00 should become part of the residuum of the
estate. Rhea Gordon died before reaching the age of twentyfive years. In his report of December 8, 1924, Commissioner
Crawford reports that, during her lifetime, the said Rhea
Gordon received $32,794.10, whereas if she is entitled to receive interest at 6 per cent on the full amount of the legacy,
to which your petitioners allege she was entitled, she should
have received $78,000.00, and that there is a balance due her,
according to these figures of $45,205.90.
Fifth. Your petitioners further show that Lyle E. S'earles
individually and as administrator ·in ~iichigan of the estate
cf Rhea Gordon Searles heretofore filed herein a cross bill
alleging that Rhea Gordon Searles was t}le daughter of
George S. Gordon and 1\fyrtle R. Gordon Searles, and was by
their subsequent marriage and recognition by George S. Gordon legitimatized, and that she thereby became his sole heirat-law, and as such was entitled to the whQle of the residuum
of his estate, and that Lyle E. Searles, claiming
page 144 ~ to be the sale heir-at-la'v of Rhea Gordon Searles,
his wife, who had died intestate, was by her death·
entitled to such residuum; that in said cross bill said claim
of Lyle E. S'earles was based solely on the claim that Rhea
Gordon Searles was the sole heir-at-law of George S. Gordon
and as such entitled to th~ residuum of his estate, no claim
being made that there were still moneys due Rhea Gordon
Searles under the trust provided in the will of said George S.
Gordon. But this court decided said contention adversely to
the said Lyle E. Searles and in favor of the next of kin of
George S. Gordon.
Sixth. Your petitioners further show that in the litigation
just referred to the said next of kin of George S'. Gordon
introduced evidence tending to show that Rhea Gordon Searles
was not a resident of 1\Hchigan,. but was a resident of Pennsylvania; that more than a year before her death, Lyle E.
Searles, her husband, had deserted her and from the time of
the said desertion had made no contribution towa'rds her support; and that, by these acts on his part, in accordance with
the law of Pennsylvania, the said Lyle E. Searles had for-·
feited all claim to or interest in the estate of his said wife,
Rhea Gordon Searles.
Seventh. Your petitioners futther show that the said
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agreement of August 2, 1923, was executed about a year after
the conclusion of the legitimacy proceedings above referred
to, and that at the time the said agreement was executed.
counsel for the next of kin of George S. Gordon knew, and
since the winter of 1919-1920 had known, that the American
Surety Company of New York had stated an account between
. Rhea Gordon S'earles and the estate of George S. Gordon
'vhich showed that, instead of having overpaid_ Rhea Gordon
Searles the sum of $3,700.00, as shown by the account presented by Brubaker, the estate of George S. Gordon owed
Rhea Gordon Searles at the time of her death a balance in
excess of $40,000.00.
Eighth. Your petitioners further show that your petitioner,
Henry Crofut, the sole heir-at-la'v of Rhea Gordon Searles,
was not at the time of the entry of said decree a party to these
proceedings, and that no notice was given to the
page 145 ~ said Henry Crofut that the said decree would be
presented.
Ninth. And your petitioners further allege that it was the
· duty of those presenting the said decree to fully acquaint this
Honorable Court 'vith all the facts respecting the same,
namely, that Lyle E. Searles w·as not the heir-at-law of Rhen
Gordon SeaTles, but that the heir-at-law was your petitioner,
Henry Crofut; that the estate of George S. Gordon had not
overpaid R.hea Gordon S'earles, but was still indebted to
her in a sum of $40,00.00 or more; and further that certain
parties affected by the said decree had neither consented
thereto nor had notice thereof. And your petitioners allege
that instead of fulfilling this duty owing to this Court. those
presenting the decree left this Honorable Court in ignorance
of these material facts, and withheld tl1em from this Court and
thus procured the entry of the said decree of July 31, 192~,
approving and ratifying the said agreement of August 2, 1923.
Tenth. Your petitioners further show that W. W. Sydnor,
who was the administrator in Virginia of Rhea Gordon
Searles, departed this life on the 13th day of June, 1924, and
that Anne G. Sydnor qualified as his executrix; that from the
·date of the death of said W. vV. Sydnor until April13, 1925,
when your petitioner Collins Denny, Jr., qualified as adminish·ator of the estate of Rhea Gordon Searles, the estate of
R.hea Gordon Searles was not represented in these proceedings; that W. '\V. Sydnor, Administrator in Virginia of the
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estate of Rhea Gordon S'earles, was unaware that there 'vas
.any unpaid income due to Rhea Gordon Searles under the
trust provided for in the will of George S. Gordon, but on the
other hand he believed that Rhea Gordon Searles had been
overpaid on her income account, and that when he entered
into the assignment and release of August 2, 1923, and approved and consented to the decree of July 31, 1923, he so believed; that had he known that the estate of Rhea Gordon
Searles was entitled to unpaid income, and that by entering
into the assignment and release of August 2, 1923, he was
releasing and assigning the said unpaid income to the abovo
mentioned parties, it would have been contrary
page 146 ~ to his duty to have consented to the same.
Eleventh. Your petitioners are advised that insofar as
W. Sydnor, Virginia Administrator of R·hea Gordon
Searles, is concerned, the decree of ;July 31, 1923, by which
the agreement of August 2, 1923, was ratified and approved is
an interlocutory decree, and as such this Court may now
alter, amend or revoke it. And your petitioners are further
advised that even if the said decree of July 31, 1923, be a
final decree, yet this Court mayst.ill alter, amend or revoke
it since its entry was procured by withholding from this Honorable Court material facts respecting 'vhich it was the duty
of those presenting the decree to inform the Court.

vV.

IN CONSIDERATION WHEREOF, your petitioners
pray that Elsie Gordon Stelle, Morton B. Stelle, Jr., her husband, Edith Gordon and Carla Gordon, children of Carl Gordon, brother of George S. Gordon, John L. Cannon and B. I.
DeYoung, Administrators d. b. n. c. t. a. of George S. Gordon,
deceased, John L. Cannon, Executor of Clifford W. Fuller.
deceased, John L. Ingram, Administrator c. t. a. of the estate
of l\famie S. Gordon, John L. Ingram, Administrator c. t. a.
of the estate of Elizabeth Gordon Pelton, John L. Ingram,
Adn;tinistrator c. t. a. of the estate of Harry C. Gordon, John
L. Ingram, Administrator of the estate of W. J. Gordon, John
R. Searles, Administrator d. b. n. c. t. a. of Myrtle R. Gordon
Searles and American Surety Company of Ne'v York, be made
parties defendant to this petition and crossbill and required
to answer the same, but ans,ver under oath is hereby expressly
waived; that Your Honor will set aside and annul the decree
of July 31, 1923, by which the agreement of August 2, 1923,
was ratified and approved; and that the Court will direct such
inquiries and enter such orders as may be necessary and
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proper to ascertain the rights of the estate of Rhea Gordon
Searles in and to the funds riow or hereafter coming under
the control of this Honorable Court in these causes and will
direct the payment of any sums due and owing to her to your
complainant, Collins Denny, Jr., Virginia Administrator of
Rhea Gordon s·earles; and that Your Honor will
page 147 ~ grant suth. other, further and general relief as the
.
nature of the case may require and to equity shall
seem meet.
And your petitioners will ever pray, etc.

page 148 ~ (DECREE OF AUGUST 5TH, 1925.)

Virginia:

In the Circuit Court of the County of Henrico.
Clifford W. Fuller, Executor, etc.,v.
Myrtle R. Gordon Searles, et als.~
and
John L. Cannon and B. I. DeYoung, Administrators d. b. n ..
c. t. a.,
·
v.
Elsie Gordon Stelle, et als..
On motion of Elsie Gordon Tilghman, Edith Gordon, Carla
Gordon, and John L. Ingram, administrator of the several
estates of Mamie S. Gordon, Elizabeth G. Pelton, Harry S.
Gordon and W. J. Gordon, leave is given them to file theb·
demurrer and answer to the petition of Henry C.rofut and
·collins Denny, Jr.~ as administrator in Virginia of the estate
of Rhea Gordon Searles, heretofore tiled herein, and their
motion to dismiss and reject said ·petition.
And the court, not being advised of its judgment on said
dem1;1.rrer and motion, takes time to consider thPreof.
page

149~

(ANSWER OF ELSIE GORDON TILGHMAN
AND OTHERS FILED AUGUST 5TH, 1925.):

Vit:ginia ·=

In the Cir·cuit Court of the County of Henrico.

.-
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Clifford W. Fuller, Executor, etc.,

v.

Myrtle R. Gordon Searles, et als.,
and
John L. Cannon and B. I. DeYoung, Administrators d. b. n.
c. t. a.,

v.

Elsie Gordon Stelle, et als.
The joint and separate demurrer and answer ·of Elsie
Gordon Tilghman, formerly Elsie Gordon Stelle, Edith
and Carla Gordon. and John L. Ingram, administrator of
the several estates of 1\.fam.ie S. Gordon, Elizabeth G. Pelton,
Harry S. Gordon and "\V. J. Gordon to the petition of Henry!
Crofut and Collins Denny, Jr., as administrator in Virginia
of the -estate of Rhea Gordon Searles, filed against them and
others in this Honorable Court in the above styled causes, at
the April term, 1925, of said court.
DEMURRER AND MOTION TO DIS'MISS.
These respondents demur to said petition and move to dismiss the same because it is insufficient in law.
page 150 ~GROUNDS OF DEMURRE·R AND MOTION.

.

And as grounds for said demurrer and motion, they show
that it appears from the record and proceedings in the above
entitled causes still pending in this court:
·
(1) That on and prior to the 31st day of July, 1923, Lyle
E. Searles was the survivng husband and duly appointed
domiciliary administrator of the said Rhea Gordon Searles
referred to in said petition, and W. W. Sydnor, late sheriff
of the county of Henrico, was the duly appointed administrator of said Rhea Gordon Searles and her estate in Virginia;
That there was filed in said causes on the date last above
mentioned an assignment and transfer to these respondents,
for value received, of all the right, title and interest of the
estate of said R-hea Gordon Searles, including the subject
niatter of of said petition, which said assignment and trans- ·
fer was duly executed by the said Lyle E. Searles personally,
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the surviving husband of the said Rhea Gordon S'earles, and
as the duly appointed domiciliary administrator of her estate,
and also by W. W. S'ydnor, the administrator of the estate of
Rhea Gordon Searles in Virginia; that by decree then entered
the said assignment and transfer was duly ratified and approved by this court;
That said decree finally disposed of the subject matter o£
said ·petition; that the result and legal effect of said assignment and the decree aforesaid was to vest in your petitioners
a full and complete title to the subject matter of the said
petition with the further result that petitioners have no rights
in the premises ;
(2) That upon the facts stated in said petition, petitioners
have no claims against these respondents or to any of the
funds administered, or to be administered, by and under the
direction of tliis Honorable Court.
page 151 r If said petitioners have any claims by reason
of the matters and things as set out in said petition, such claims as they, or either of them, may have in the
premises are against the estate of C. W. Fuller, deceased, and
the American Surety Company, surety on the bond of said
Fuller as executor of the will of Geo. S. Gordon, deceased!
That it appears from the record and proceedings in said
causes that John L. Cannon is the duly qualified executor of
the will of said C. W. Fuller, deceased, and that he, with the
said American Surety Company, should be made parties defendant to said petition.
ANSWER.
And not 'vaiving their said demurrer and motion to dismiss said petition, but insisting upon the same, for answer to
said petition or to so much thereof as these respondents are
advised it is material they should answer, answering, say:
1. These respondents deny all and singular the averments
of said petition not hereinafter specifically admitted and insist upon full and complete proof of all the allegations
thereof:
2. It is true that Geo. S. Gordon died in the State of Virginia in the year 1905, having first made a last will and testa-
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ment appointing the said Clifford W. Fuller, now deceased,
executo1· thereof, and that said 'vill was in due course probated, the said Fuller qualifying as such executor with th~
American Surety Company as surety on his executorial bond.
The said Geo. S. Gordon left surviving him a widow, Myrtle
R. Gordon, and his mother, Mamie S. Gordon, together with
several other persons his next of kin, who, subject to th~
terms and provisions of said will, 'vere and are entitled to
his estate;
3. The said ~£yrtle R.. Gordon, the widow, had
no children by the said Geo. S. Gordon, but she
did have a child, Rhea G. Crofut, the issue of a former mar·
riage with petitioner Henry Crofut;
page 152 }

4. By his will aforesaid, the said Geo. S. Gordon under:
took to make provision for each of the persons above mentioned, viz: Clifford W. Fuller, Rhea G. Crofut, Mamie S'.
Gordon and his surviving widow ~1:yrtle R. Gordon, as set
out in said will, a copy of which is filed in the causes above
mentioned;
5. Upon the death of the said Geo. S. Gordon his survivin~
widow, renounced the provisions of his will in her favor and
claimed that portion of her deceased husband's estate given
her in such cases by the laws of Virginia;
6. Thereupon the said Fuller, as executor and trustee under the will of said Geo. S. Gordon, filed in this court his bill
.praying, among other things, for the construction of said will
and the aid and direction of the court in the administration
of the trust created thereby and his qualification as executor thereof.

Beyond a tentative and incomplete statement of the transactions of the said Fuller as the executor of said will, nothing material to the present inquiry was done in said cause
and the same lingered upon the docket of this court until the
death of said Fuller in the year 1917, all of which will more
fully and at large appear from the record and proceedings
therein hereby referred to as a part hereof as if fully and at
large copied herein;
7. Upon the death of the said Fuller, John L. Cannon and
B. I. DeYoung were appointed administrators d. b. n. c. t. a.
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of said Geo. · S. Gordon, and· John L. Cannon qualified as executor of the will of the said Fuller and thereby became his
personal representative;
8. Upon the death of said Fuller1 it transpired that he had
been grossly derelict in his duty as executor unpage 153 ~ der the will of Geo. S. Gordon and trustee thereunder.
He had inter alia set up no trust fund under the will of
said Gordon in favor of said Rhea G. Crofut, "Tho had in
the meantime married one, Lyle E. Searles, a resident of and
domiciled in the State of Michigan, but in violation of his
trust had made to her large payments out of the corpus of
the estate of said George S. Gordon, and save several payments to the widow, Myrtle R. Gordon, and upon the legacies
in favor of himself and 1\'lamie s·. Gordon, had appropriated
the assets of the estate of said Geo. ·s. Gordon to a very large
amount to his own use.
9. Thereupon the said Cannon and DeYoung, administrators as aforesaid, filed U1eir bill in this court praying, among
other things, for the construction of the will of said Gordon
and the said of· this court in the further administration of
his estate. At the same time the original cause of Fuller,
-Executor, vs. Searles, was revived and such proceedings have
thereupon been had in said two causes that the same were ordered to be heard together, and they are now pending before
a commissioner of this court who is engagea in taking the
accounts ordered as proper to be taken to a final settlement
of the estate of said Gordon and the distribution of the proceeds thereof among those entitled thereto;
10. The said Rhea Searles was born and married in the
State of Michigan to a resident of that State and was at the
time of her death a legally domiciled resident of said State,
and under the laws thereof the said Lyle E. Searles was her
sole distributee and· only heir at law, and thereupon letters
of administration of her estate were duly issued by the Probate Court of Wayne County, -Detroit, Mich., to said Lyle E.
Searles, said court assuming jurisdiction on the ground that
the said Rhea Searles was at the time of her death a legally
domiciled resident of Michigan, and the said Lyle E. Searles
thereupon became and was the duly qualified domiciliary administrator of the estate of said Rhea Searles and continued
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to be such long after the 31st day of July, 1923.
page 154 } At the November Rules, 1919, the said Lyle E.
Searles in his own right and as the administrator
aforesaid, filed his petition in said causes claiming that his
said deceased wife Rhea was the child of said George S.
Gordon and the said Myrtle R. Gordon born before their marriage and afterwards recognized as such, whereby under the
statute of Virginia in such cases made and provided, she, the
said Rhea, was legitimatized and became with her mother
upon the death of the said Geo. ·S. Gordon the sole distributee
of his estate. The further claim of the said Lyle E. Searles
was that he, as surviving husband of the said Rhea, was her
sole distributee, and as such became entitled to the entire
estate of said Gordon after the payment of that portion thereof to which the surviving widow was entitled.
S'uch proceedings were thereupon regularly had upon said
petition that it appeared that the said Rhea was· not the
daughter of th·e said Gordon, and it was so held and adjudged
by this court. .
··
.
.
It further appeared that the said Rhea was born in the
State of Michigan where her mother had theretofore taken
up her residence and where she shortly thereafter obtained a
divorce from the said Henry Crofut.
It also appeared that the ·said Lyle E. Searles at the time
of the marriage of the said Rhea to him was a resident of
and domiciled in the said State of Michigan, and she, after
her.marriage to said Searles, resided in said State with her
husband until a short time before her death, which occurred
while she was temporarily in the State of Pennsylvania .
.upon the death. of the said Rhea, the said Lyle E~ Searles
duly qualified in the Slate of 1\tiichigan as administrator of
her estate, and continued as such until long subsequent to the
31st day of July, 1923.
.
· Shortly after the death of the said Rhea, to-wit.,
page 155} on the 31st day of October, 1919, W. W. Sydnor,
late sheriff of the County of Henrico, became and
continued to be until his death on the ......... day of ...... .
. . . . . . . . , the duly appointed and duly qualified administrator
in Virginia of the estate of said Rhea Gordon Searles, and as
such became and was a party to the proceedings aforesaid.
The decision of this court to the effect that the said Rhea
'vas not the child of the said Geo. S. Gordon was appealed
from by the presentation of a petition by the persons adversely affected thereby to the several judges of the Supreme
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Court of Appeals of Virginia, and by them 1n due course said
petition was refused;
11. Thereupon your respondents, through their duly appointed agents and attorneys, negotiated a settlement of any
and all claims which the estate of the said Rhea Searles might
have upon or against the estate of said George S. Gordon,
and as a result thereof and for a valuable consideration, the
whole being advanced and paid by and on behalf of these
respondents, there was procured a transfer and assignment
to them of all claims the said estate of the said Rhea S'earles
had, or might have had, against the estate of the said Geo.
S. Gordon, deceased;
Thereupon, two things were done :
(a) There was executed and delivered to the attorneys and
representatives of these respondents a release and assignment of all such claims duly executed by the said Lyle E.
Searles in his own right and as administrator of the estate
of said Rhea Searles, and also by the said ,V. "\V. Sydnor, administrator as aforesaid.
(b) The said release ana assignment was thereupon, to"'
wit, on the 31st day of July, 1923, filed in these causes and
by a decree then entered thereon, the same was ratified and
confirmed and the said causes dismissed, hoth as to the said
Lyle E. Searles in his own right and as domiciliary administrator of the said Rhea Searles, and W. W. Sydpage 156 ~ nor, administrator of her estate in· Virginia, all
of which will more fully and at large appear from
the record and proceedings in ·said last mentioned causes
'vhich are hereby referred to as a part hereof as if fully and
at large copied herein.
It is to be observed of the assignment aforesaid and of the
decree of July 31, 1923 :
(1) That the consideration for said release and assignment was wholly advanced and paid by and on behalf of these
respondents;
(2) That the said assignment was duly approved and confirmed by this court by the decree then entered, to-wit, on
the 31st day of July, 1923;
(3) That the effect of all of which, as these respondents
are advised and charge, was to transfer and vest in them
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whatever claim which then or theretofore existed by or on
behalf of the said Rhea Gordon Searles or her estate against
the estate of Geo. S. Gordon, deceased;
(4) That at the time of the entry of the said decree the
estate of the said Rhea Searles was fully represented, if not
by Lyle E. Searles her domiciliary administrator, certainly
by W. W. Sydnor, the administrator of her estate in Virginia.
That said decree was final in its nature and now constitutes
.an effectual bar to any and all claims that may be now asserted against the estate of the said Geo. S. Gordon, deceased,
by any and all persons, other than these respondents, claiming by, through, or· under the said Rhea Searles, and particularly the claims now set up in the petition of the said
llenry Orofut and the said Collins Denny, Jr., as administrator of her estate in succession to the said W. W. Sydnor.
These respondents here plead and rely upon the said decree as a complete and effectual bar to the claims set up in
the petition of the said Henry Orofut and of the said Denny
as administrator of the said Rhea Searles in Virginia in sue•
cession to. the said Sydnor, sheriff as aforesaid.

12. These respondents have heretofore entered
a general denial of all the allegations of said petition not herein specifically admitted. This denial they now
desire to repeat, and further answering said petition, they
specifically deny: ·
page 157 }

(a) That at the time of the entry of the order appointing
the said Collins Denny, Jr., administrator of the said Rhea
Searles in succession to the said W. W. Sydnor, sheriff as
aforesaid, there existed any assets in Virginia belonging to
the estate of the said Rhea Searles, nor was there any fairly
colorable claim to such assets, as it was well known to all
parties concerned that the said Rhea Searles 'vhen she died
'vas not a resident of Virginia, and these respondents aver
and charge that the appointment of the said Denny on the
motion of the said Henry Orofut as administrator of the
estate of the said Rhea Searles in Virginia in succession to the
Eaid Sydnor was wholly null an~ void;
(b) These respondents further deny that Rhea Searles was
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at the time of ·her death domiciled in or a legal resident of
the State of Pennsylvania; and they also deny the allegation
in said petition to the effect that the devolution of her estate
is ·governed by the laws of the State of Pem1sylvania;
(e) They further deny that the said Henry Crofut is now,·
or for any reason ever became entitled to any part of the
estate of said Rhea Searles;
(d) They also deny that the said Henry Crofut or the said
Denny as administrator of the said Rhen. Searles have any
1ight, title or claim at law or equity to the funds, or any
part thereof, that are now under the control of this court in
these causes, or which may yet come under the control of this
court therein ;
(e) They further deny that anything will be fonud to be
due the estate of said Rhea Searles by the estate of Geo. S.
Gordon, deceased, upon a proper settlement of the same.
But if, peradventure, there should appear to be anythin~
due on that account,. petitioners aver and charge
. page 158 ~ that they are entitled to the same by virtue of the
assignment aforesaid and of the decree of July
~n, 1923, hereinbefore referred to.
·
And now, having fully answered, respondents pray that
said petition may be dismissed and that they may be awarded
their costs in this behalf expended.
ELS1E GORDON TILGH~IAN,
· EDITH GORDON,
CARLA GORDON,
I

i

i

JNO. L. INGRAM,.
Administrator of the several estates of
Mamie S. Gordon, Elizabeth G. Pelton,
Harry S. Gordon, W . .r. Gordon,
By Counsel.

F. B. CARPENTER,
PERCY S. DUDLEY,
JAS. N. DUNLOP,
R. E. SCOTT,

. p. d.
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(COMMISS10NER CRAWFORD REPORT,
DATED DEC. lOTH, 1925, AND FILED DECEMBER 28TH, 1925.)

Virginia:

In the Circuit Court of Henrico County.

.·

C. W. Fuller, Executor, etc.,

v.
Myrtle R. Gordon Searles, et als.,
and
Cannon and DeYoung, Administrators, &c..

v.

'Elsie Gordon Stelle, et als.,
To the Honorable R. Carter Scott, Judge:
The undersigned Commissioner in Chancery, to whom the
papers in the above styled causes now being heard together,
have been referred to execute the two decrees of reference entered therein as follows: · The decree in the first mentioned
cause on the 20th day of November, 1919; and that in the
last mentioned cause on the 16th day of ·January, 1920, now
respectfully reports that at the request of counsel, he has
already made two special reports under said decrees, the
first dated the 31st day of October, 1924, and the second dated
the 8th day of December, 1924.
In the first of said special reports, the only question considered was the fee to be allowed the estate of the late Henry
R. ~Iiller, Esq., for legal services rendered the estate of. George
S. Gordon, deceased.
The second special report was made because of the controversy over the manner in which the accounts of C. W.
Fuller, Executor and Trustee under the will of George S.
Gordon, deceased, should be settled.
In this second report,. your Commissioner submitted a plan
of settlement of said accounts, which, with certain lll.Odifications by the Court, was adopted, and your Commissioner was
directed to settle said accounts in accordance with the terms
of the decree entered on the 18th day of May, 1925.
All of the proceedings· before the Commissioner were set
out in the previous reports, reference to which is
page 160} here made; and the accounts of C. W. Fuller, Exexcutor and Trustee, and of John L. Cannon and
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B. I. DeYoung, Administrators, d. b. n. c. t. a., and Substituted
Trustees, had been submitted, so the detail of these proceedings will not be set out again in this report.
Proceedings now to report specifically the inquiries of the
two decrees of reference, the inquiries of the decree of November 20th, 1919, will be considered first.
REPORT.
FIRST INQUIRY.
"An account of the transactions of Clifford W. Fuller,
Executor and Trustee under the will of George S. Gordon,
deceased, showing the indebtedness of said Fuller's Estate,
growing out of his transactions as such Executor and Trustee to the Estate of GeorgeS. Gordon to the $100,000.00 trust ·
fund referred to in said Gordon's will, and to any of the
legatees, heirs at law, next of kin or distributees of said
George S. Gordon, and of any of said legatees, heirs at law,
next of kin or distributees of said George S. Gordon to the
estate of said Clifford W. Fuller, as such Executor and Trustee." ·
The accounts of C. W. Fuller, Executor and Trustee, were
submitted by John L. Cannon, personal representative of the
estate of said Fuller, who had departed this life on the 18th
day of October, 1917. As no proper accounts had been set
up and kept by Fuller, as Executor and Trustee, the statements had been prepared upon receipts, check stubs and other
papers, found in a suit case in the hands of a friend of said
Fuller. The said accounts cover a period of time between
the 18th day of January, 1907, and the 26th day of November,
1917. Proper vouchers or cancelled checks were exhibited
covering all disbursements.
The accounts :for the two years from January 18, 1905, to
January 1Rth, 1907, were settled before the later Commissioner Wm. H. Sands, during the lifetime of said Fuller. The
accom1ts made up by Commissioner Sands are in the papers
of these suits, but the same have never been confirmed and
lmve. been restated by your Commissioner in accordance with
the terms of said decree of ~lay 18; 1925. No vouchers were
found for these two years, but your Commissioner has relied
upon the report of Commissioner Sands that they were submitted to him at the time he settled the accounts
page 161 ~ for the said two years.
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The Manner in Which the Accounts are to be Set up and
Settled:
Under the decision of the Court, C. W. Fuller, Executor
and Trustee, is to be allowed no commissions, and is to be
charged with interest on balances compounded annually from
the beginning of his executorship to the date of his death.
A balance is to be struck showing the status of his accounts at the time of his death, which occurred on October
18, 1917. John L. Cannon qualified as his Executor on November 26, 1917, and the accounts submitted by him, for said
Fuller, run to that date when the accounts of himself and B.
I. DeYoung, Administrators d. b. n. c. t. a. of George S. Gordon, begin.
Fuller's estate is to be charged with any balance found due
by him at the time of his death, to the estate of George s·.
Gordon, or any legatee under the will of said Gordon. Interest on such balance is to be charged against said Fuller
'and his estate at the rate of 6% per annum, and compounded
annually from the 26th day of November, 1917, to the date
of settlement.
- Under the plan adopted by said decree, the Commissioner
is directed to set up the accounts of C. W. Fuller, Executor,
in the usual manner of stating such accounts for the first year
(except that no commissions are to be allowed the Executor).
At the end of the first year, a separate account is set up for
each legatee under the will of said GeorgeS. Gordon, and the
balance in the hands of the Executor is to be carried to the
legatees' individual accounts in proportion to their several
interests. The ·widow of George S. Gordon (Myrtle R. Gordon Searles) having renounced the provision made for her in
the will of her husband, and ha_ving claimed her distributive
share in his estate, is entitled to one-half thereof. The other
l1alf is to be apportioned among the other three legatees,
viz.:
·
C. W. Fuller, Trustee, for Rhea Gordon (S'earles),
who was bequeathed the sum of $100,000 (to be held
in trust for Rhea Gordon and the income therefrom to be paid her until she became twenty-five
years of age, when she was to receive the principal
·
100/120
of $100,000) in the proportion of
~famie S. Gordon, ''vho was given the sum
page 162 ~ of $15,000 in the proportion of
15/120
C. W. Fuller, who was given the sum of
$5,000.00, in the proportion of
5/120
120/120
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After the first year, under the Court's decision, the sums
which came into the Executor's hands are to be used first
to pay the expenses of administration, and any unpaid debts
of the estate, and the residue is to be treated as having been
distributed to the 'vidow and legatees as the same was received, or as the sum in hand was sufficient to justify a. distribution. This plan has been followed, in effect, in the statement of the accounts, by setting UP. quarterly distributions,
whenever there was money in the hands of the Executol\ available for distribution. The result is that the balance remaining in his hands at the end of each year has been very small
and no interest has been charged thereon in the Executor's
account.
The actual balance in his hands at the time of his death, and
to his credit on November 26, 19i7, was $5,778.68, which was
taken over by John L. Cannon and D. I. DeYoung, Administrators d. b. n. c. t. a. of the estate of George G. Gordon.

The Account of IJ1yrtle R. Go'rdon Searles:
The court having held that the above was the manner ill
which distribution should have been made, it will be seen,
by reference to the Executor's Account (Account #5) that
during the first few years, the widow, Myrtle R. ·Gordon
S'earles, received heavy over-payments from the Executor, for
which the Executor has been held liable to the estate, and she
in turn has been held liable to the· Executor in the same
amount._ Upon these overpayments there has been charged
interest,. which under the plan adopted, automatically com·
pounds annually.

.The Acco·unt of 0. W. Fuller:
The same is true of the account of C. W. Fuller, as a legatee with C. W. Fuller, Executor, which account shows that
because of the over-payment to himself in 1908,
page 163 ~ and the interest accumulations thereon, C. W.
Fuller, legatee, owes C. W. Fuller, Executor, as
of November 26, 1917, the sum of $1,689".19. Fuller, Ex·ecutor, is charged with this sum and is entitled to reimbursement from the· estate of Fuller, Legatee.

The Account of Fuller, Trustee for Rhea Gordon:
The Account of C. W. Fuller, Trustee for Rhea Gordon
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(Searles), principal account, shows that there came into the
hands of the Executor for distribution to this account from
time to time, sums aggregating $83,350.77, which have bee~
charged to the trustee in his principal account.
It also shows that the interest on these sums, which under
the Court's decision, is all of the income that Rhea Gordon
(Searles) was entitled to receive from the Trustee, during
his lifetime amounted to
$39,695.44
The trustee paid her sums aggregating,
34,074.35
Leaving .a balance due her of income amounting to
as of November 26, 1917,
$ 5,621.09
She was entitled to interest on this balance in the hands
of Fuller from November 26, 1917, to October 14, 1918, tlu~
date of her death, which amounted to $306.85.
In addition to this, she was entitled to interest on the principal sum in the trust estate, $83,350.77, from November 26,
1917, to October 14, 1918, which interest amounted to $4,..:
417.58; and also to the receipts from the 110th Street property amounting Jo $1,879.95.
Cannon· and DeYoung, Trustees, and Administrators d. b.
n. c. t. a. also paid to and on account of Rhea Gordon
(S'earles) between November 26, 1917, and October 14, 1918,
out of money in their hands as such Administrators on account of her income, sums aggregating $2,280.82, in addition
to the $1,879.95 received from the 110th Street property. This
$2,280.82 is· brought into "the account in order to show how
much should have been in the hands of the trustees at the date
of R.hea Gordon Sea.rles' death, on which balance interest is
to be compounded annually. The said amount of
page 164 ~ $2,280.82 is also a. debit chargeable against the
estate of Rhea Gordon Searles, and due to the
estate of George S. Gordon from which estate it was advanced
or loaned. As stated elsewhere in this report, this advance
is treated as a loan, and only simple i!lterest is charged thereon.
.
Therefore, the sums due to R.hea Gordon Searles at the time
of her death from her trustees, and which passed, or should
now pass, as the corpus of her estate to her personal repi·e·
sentative, are as follows:

---------
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Sums due by Fuller's Estate:
$5,621.09
Balance due on income account, Nov. 26, 1917,
306.85
Interest on $5,621.09 to Oct. 14, 1918,
Interest on the $83,350.77 principal of the trust
4,417.58
. estate from Nov. 25, 1917, to Oct. 14, 1918,
10,345.52
hlcome from 110th Street property collected by
Cannon and DeYoung, after Fuller's death,
S'um advanced or loaned by Estate of George S.
Gordon, .
·

1,879.95
2,280.82
$14,506.29

L.ess sums paid by Cannon and DeYoung to and
on account of Rhea Gordon Searles after Fuller's
_,_death,

4,160.77

Leaving,
$10,345.52
o~ which she is entitled to interest at 6% per annum from Oct. 14, 1918, until paid, compounded
annually,
C~nnon and DeYoung, Trustees, are entitied to

their Commissions as Trustee (See a/c 10)

93.47

Re-Statement explaining foregoing figures:
While in Account "9" it appears that the Trus. tees had receipts amounting to
$14,506.29
$1,879.95
They had actually collected only,
~nd had borrowed from George S.
2,280.82
, Gordon's estate,
10,345.52
The remaining,
representing the total of the sums
due by Fuller,
They
~hey

$14,506.29

ach~ally paid Rhea Gordon Searles,
had in hand only;

So they l1ad to advance,
which they borrowed from the estate of
George S. Gordon.

$14,506.29
4,160.77
1,879.95
2~280.82

Denny,. Jr., A.qmr., etc., v•. Searles, Admr., etc.
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So that if we deduct from said total of
·14,506.29
The sums paid by Cannon and DeYoung, to and
on account of Rhea Gordon Searles, which aggregate
4,160.77
There is left th~ sum of

$10,345.52.

which is the amount· the Trustees should have had in hand at
the time of Rhea Gordon Searles' death, and .
page 165 ~ which should be paid to the personal representative of Rhea Gordon Searles, together with in-:
terest at the rate of 6% per annum, compounded al)n~ally,
from October 14, 1918, until paid. The estate owes C~nnon.
and DeYoung, Trustees, commissions amounting to $93.47.'
The estate of Rhea Gordon is indebted also to th.e Estate
of George S. Gordon, in the sum of $2,280.82, with simple
interest at the rate of 6% per annum from October 14, 1918,
until paid.
_
In order that there may be uo misunderstanding as to the
action of John L. Cannon and B. I. DeYoung, Trustees, and
in fairness to them, it should be made clear at this point that
the said $10,345.52 shown to be due by the Trustees to the
Estate of Rhea Gordon Searles, is made up entirely of items
charged against the estate of .C. W. ;Fuller, as Trustee, which
sums have never come into the hands of said Cannon and
DeYoung.
.
The only money which·Caunon and DeYoung have ·handled
as Trustees up .to the date of this settlement is the $1,879.95
from the 110th Street property and the $2,280.82 which they
borrowed from the Estate of George S'. Gordon, for all of
which they have accounted in a proper manner.
Under the decision of the Court all balances found due by
Fuller are to bear 6% interest, compounded annually. This
raises a question as to whether the interest should be com·
pounded on the $5,621.09, the actual balance due by Fuller on
account of income at the time of l1is death, or whether it
should be charged on the whole $10,345.52, which is made up
of the said balance of $5,621.09, plus interest thereon from
the date of Fuller's death to the date nf Rhea Gordon
Searles' death; plus interest ·on the principal of $83,350.77,
which should have been set apart and invested in a trust
fund, but was not.
.
'
Since the failure to receive any of the sums, principal or
interest, to which she was entitled, \Vas due to the failure of
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Fuller "to handle the funds in a proper manner, your Com.
missioner understands that the Court's decision
page 166 ~ contemplates charging compound interest on the
whole $10,345.52 from October 14, 1918, until paid,
which is accordingly done.
As to the $2,280.82 advanced by the Administrators d. b.
n. c. t. a. to the Trustees after the death of li.,uller and before. the death of Rhea Gordon Searles, your Commissioner
considers it a loan, and can see no reason for allowing more
than 6% simple interest thereon from October 14, 1919, until
paid.
B·ecause of the different interest charges on the $10,345.52
due by Fuller's estate to Rhea Gordon Searles' Estate, which
is compounded, and on the $2,280.82 due ·by Rhea G.
Searles' .Estate to the estate of George S. Gordon, they are
not set off against each other, but are set up as separate balances, for and against the Estate of Rhea G. Searles.
ADJUSTMENTS:
Because of the overpayments to certain of the legatees and.
the interest charges on such overpayments, charged primarily
against the Executor, but recoverable by him from the legatees, it is necessary to make certain adjustments in the distribution of the estate.
As has been shown elsewhere in this report (p. 6 & 7) interest on overpayments is found due by the .legatees as follows:
Myrtle R. Gordon Searles,
Mamie S. Gordon
C. W. Fuller

$10,416.05
893.71
1,689.19
12,998.95

Since Gordon's administrators have a claim against the
estate of Fuller for these sums, and Fuller 's· estate has a
claim against the legatees tl1erefor; and the legatees, except
Fuller, are entitled to further distribution from Gordon's
Estate, these several items of interest on overpayments will
be charged against eac.h legatee in the proper amount, and
deducted from the sum which he or she otherwise would receive.
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J.l!lyrtle R. Gordon Sea1·les. (S'ee Account #5 and "A".)
page 167 ~

Thus the estate of Myrtle R. Gordon Searles.
will be entitled to receive one-half of the net
estate of GeorgeS. Gordon which remains undistributed, less
the sum of $10,416.05.
~
~~famie

8. Gordon. (See Account

# 11 and '' 0 ''.)

The Estate of Mamie S. Gordon will be entitled to receive
the unpaid portion of ·her $15,000.00 legacy, which, on
$5,000.00 ·
November 26, 1917, amounted to
less the amount of interest due by her on account
of overpayments in 1906,
893.71
$4,106.29

Leaving balance due her estate, $4,106.29 as of N ovembe;'
26, 1917, with interest thereon at the rate of 6% per annum,
from tlia t date until paid.
C. TY.

F~tller.

(See Account #12 and "D".)

On the other hand, C. W. Fuller, as legatee, has received
his entire legacy of $5,000.00, but because of the overpayments to himself in 1906, he is chargeable -with $1,689.19 interest. This is in addition to the balance shown to be due by
him as Executor and Trustee, and is set out in the charges
•
against Fuller on page 25.
Rhea Gordon Searles. (See .Accounts #6-B and 8-B.)
The Trust Ac.count of Rhea Gordon Searles shows a balance due by Fuller at the date of his death of:
Principal,
Income,

$83,350.77

5,621.09

No adju~tment of the principal amount is necessary as that
reverts to the Estate of George S. Gordon in full.
The Income Account.
'Vhile the Trustee's A.ccount ( #8) shows that Fuller at
the time of his death, was indebted to the Trust Estate on
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l

account of inconie in the sum_ of. $5,(j21.091 ·and his estate is
charged with that amount in favor of the estate of GeorgeS .
.Gordon., it. does not follow 'that this is .the sum to which Rhea
Gordon Searles' Estate is ·entitled in final settlement-.
·. It will be seen from the account .marked .9: that the T.rust
. A. ccount of 'Rhea S'earles was continued to the date of: her
death on October 14, 1918.
page 168 ~ . At the time of 'Fuller's ·death, the principal o.f
the tru~.~ fund was $83,350.77. If the plan adopted
for settlement of Ftiller's. Accounts,· b.e continued· after his
death, until the death of Rhea Gordon Searles, it will be seen
-- that during the interval of nearly eleven months that inter~
vened between the dea-th of. Fuller and the death of Rhea
Gordon S'earles there came into the hands of the Administrators d. b. n. c. t. a. a considerable sum available for distribution, the net amount in their hands on October 14th, 1918, (as
shown by the Administrator's Accounts) being $18,836.32
0

•

During this period, the. Administrators pa'id to- and for Rhea Searles, on account= of her incom~,
.
2,280.82
various items, aggregating,
making the total amount distributable during this .
$21,117.14
· time,

.

.

The administrators made no distribution during .this pe-:
:riod, ·except the $2,280.82 which they charged~ on account of
income due Rhea Searles.
_
Under the plan which the Court_ has -di;rected the Commissioner to follow, Rhea Searles was entitled to interest on the
principal sum or $83,350.77 (.whic}i' is the .total ainount that
-has been charged to C. W. Fulle;r, Trustee, on the proportioD:
of the estate of GeorgeS~ Gordon;whicli came or should have
come into his hands. as :rru~te~ )_~ do.wn to October 18, 1917~
the date of his death. ,Upon, the plan, no interest is charged
during any give-n ·.year upo_n the money which came into the·
Trustee's hands, dur~ng .. that year, but only on the balance
brought over from -the. p.:r;e_viqus year. Therefore, Rhea Gor-;
don Searles was entitled to: the following amou~ts during
the period after Octobei:18, 1917, to October'14; 1918.
1. Interest on the balance of $83,350~77, which should have
.been in the hands of C. W. Fuller, Trustee, from October 18,
1917, to October 14, 1918.

''
•'

. Denn.y, J~., Adm.r., etc., v.:·~arles, Admr., etc.
~-

2. Interest on the balance ,~f. $5,621.09, shown. to
yr. .f~e~.' .Truste~; on a~~unt of her 41come.

T~~· in~o.me frq~ t~e =il~th
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b~ du~ bi,

pro~~rty,

3.
S't.
which has been
treated as an hivestment of the income of Rhea Searles, rather
than as an hivestmm:jt
the prinei]>al. This is worked ·out
~n "Account 9" which shows t~at'tb.e amount due the estateof Rhea Gordon Searles at the time of her. deatli
.page 1(?9 } ·was $1.0,3~5.5~, ~hich sum, und~r the decision of
, ··,the Court shauld:d~aw interest~at·6% compounded
annually,. irom that date until paid.
· . --

of

· ·[this.

ace<~unt

may be adjusted
as. follows:
. .
'

~

9.. w. ]fuJle~'s Estate shoul4.pay_to Cannon &.De- .

. Young, Trustees, the balance ·shown to be due
by C. W. Fuller, Trustee, on N:o-vember 26., 19~7,
(See Account 9, Income)
· ·· . · · ·
. 5,-621.09
lntere~t op said $5,621.09 f~Qm· Nqy~ber .26, 1917,
to October 14, 1918,
·· · · · ·
306.85
-'J.And also interest . on. the principal sum of $83,-·
350.77, charged against ;Fulle-r (Account . #6
prh1<~ip.al) f:rom Nov.. ~26, 1917.t 'to .0ct. 14, ·1918,.
4,417.58
.
'
I
l\Iaking a -total. due Octo~e.r 14,.1918,.
__ .
. $10,345.52.
on which Rhea Gordon Searles is entitled to
. int~reat at the rate .of 6% per annum· 'from Oc:..
. tober .14, 1918, compo_unded annually .until p~id ..
However, her estate .is. "in<;lebted to. ·cannon and
DeYoung for their ~ommissions as Trustees i:n
the sum of,'
·
·
· . .93.47
Cannon & DeYoung, Trust~es, should repay to
Geor.ge S. Gordon's Estate ('Cannon &: D~Young,
Administrators d. b. n. c~ t. a.) the ·amount advanced by the said Administrators' account, Nov.
26, 1917, to Nov. 26, 1918,. · ·
2,280.82
on which interest should be paid at the ra.te of 6%
per ann_ut:n from _October 14, 19~8, _u~~il paid.
.

Pesignation of the

8e.v~ral

.,

fll;coumts:

The statements of the several accounts settled will be
found at the end of this rep~rt ~nde~ the Fifth Inquiry, and
are here designated as follows: ·' · · ··: ·
!

•

·

-.
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(1) Account of C. W. Fuller, Executor:

The Estate o£ GeorgeS. Gordon, deceased, in account with
C. W. Fuller, Executor (1905 to 1917).

(2) Account of Cannon and DeYoung.
Administrators d. b. n. c. t. a. (continuation of above aew
count).
The Estate of GeorgeS. Gordon, deceased, in account with
John L. Cannon and B. I. DeYoung:., Administrators d. b. n.
c. t. a. (1917 to 1921}.
(3) Account of Joh!n L. Cannon, one of the Admiwistrators
d. b. n. c. t. a.

The Estate of GeorgeS. Gordon, deceased, in account with·
John L. Cannon, one of the· Administrators d. b.
page 170 ~ .n. c. t. a. (1921 to 1924) .
.(4) Accownt of B. I. De.Yotl/ltg, one of the A.dm,inist,rators d.
b. n. c. t. a.

The Estate of GeorgeS. Gordon, deceased, in account with

B. I. DeYoung, one of the Administrators d. b. n. c. t. a.
(5) .Account Nu.ntber 5. (Also Designated as Account A.)
Myrtle R. Searles (widow of George S. Gordon, and a
distributee), in account with C. W. Fuller, Executor of the
will of George S. Gordon.
(6) AccoUtnt

N~tmber 6. ·

(Also designated as Account B.)

The Trust .Fund (principal) of Rhea Gordon Aearles in
account with C. W. Fuller, Trustee.
(7) Account Nunzb·er 7. (Continuation of Aceount #6) (also
designated as Acconnt B.)
The Trust Fund of Rhea Gordon Searles in account with
John L. Cannon and B. I. DeYoung, substituted Trustees.
(R) .A.acount '}.l'll/lnber R. (Also designated as .Account B.)

The Trust Fund of Rhea Gordon Searles (Income), in ac·
count with C. W. Fuller, Trustee.

Deuny, Jr., Admr., etc., v. Searles, Admr., etc.
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(9) Account Nu1nber (9). (Continuation of Account 8.)
The Trust F1 und of Rhea Gordon S'earles (Income), in ~c
count with The Estate of C. W. Fuller, Trustee, and John
L. Cannon and B. I. DeYoung, Substituted Trustees.
(10) Account Number 10:

The Trust Fund of Rhea Gordon Searles, in account with
John L. Cannon and B. I. DeYoung, Substituted Trustees.
(This account shows the transactions of Cannon and DeYoung, as Trustees, independently of the account of C. vV.
~,uller, Trustee, whom they succeeded.)
(11) Account Numbe1· 11: (Also designated as Account C.)
~iamie S. Gordon, a legatee in account with C. W. Fuller,
Executor of the will of George S. Gordon.

(12) Acco·u.nt NttnLber 12: (Also designated as Account D.)

C. W. Fuller, a legatee, in account with C. W. Fuller, Executor of the will of Geo. S. Gordon.
(13) Schedule showiJlg annual totals of receipts and disburse-

ments together with interest on annual balances in the accounts of the legatees, lVIyrtle R. S'earles, Mamie S. Gordon,
C. W. Fuller, in his o,•,rn right and C. W. Fuller, as Trustee
for R.hea G. Searles.
Schedule showing annual totals of distributions and
other disbursements, charged to C. ,V. Fuller, Executor
and Trustee.

(14)

page 171 ~ (15) Schedule of annual totals of receipts by G.
vV. Fuller, Executor.
SECOND INQUIRY.
''An account of the legatees, heirs at law, next ()f kin, and
distributees of said George S. Gordon, and their respective
interests and distributive sl1ares in the estate of said George
S. Gordon.''
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REPORT.
':;rhis inquiry is fully answered in the report filed by your
Commissioner, dated the 8th day of December, 1924, and the
said report stands confirmed on this point.
Without reporting in detail the relationship and course of
descent of the various persons in interest, for the convenience
of the Court, it is here repeated that the summary showing
the persons entitled to share in the ·estate of George 8.
Gordon, and their several interests therein, as given on page
101 and 102 of said report is as follows:
John R. Searles, Administrator d. b. n. c. t. a. of th&
estate of Myrtle R. Gordon Searle~,

1/2

The othe·r one-half, after deducting the legacies to
Mamie S. Gordon and C. W. Fuller, to be divided
among the !!other and two brothers and two sisters
of the decedent, who survived him, and the children
of Carl Gordon, a brother, who deceased him as follows: (the fractional interests referring to this half
of the estate and not to the whole):
John L. Ingram, Administrators of the Estate
of ~Iamie S. Gordon,
John L. Ingram, Administrator of the Estate of
Harry S. Q-ordon,
John L. Ingram, Administrator of the Estate of
Wm. J. Gordon,
.
Elsie Gordon Stelle,
John L. Ingram, Administrator of the Estate of
Elizabeth Gordon Pelton,
Edith Gordon, infant child of Carl Gordon, 1/2
of 1/6,
Carla Gordon, infant child of Carl Gordon, 1/2
of 1/6,

·

1/6
1/6
1/6
1/6

1/6
1/12

1/12 1/2
2/2

page 172

~

TffiRD INQUIRY.

. ''An account of the liability and indebtedness of the American Surety Company to the estate of said George S. Gordon,

----~-----

Denny, Jr., Admr., etc., v. Searles, Admr., etc.

243

deceased, by reason of its suretyship on the bond of said.
Clifford W. Fuller, Executor and Trustee under the will of
George S. Gordon, deceased.''
REPORT.
Under the decision of the Court, the American Surety Company is liable for any shortage in the accounts of C. W. Fuller, as both Executor and Trustee, under the will of George
S. Gordon, as of the date of Fuller's death, October 18, )..917,
together with interest at 6% compounded annually from that
date until paid. The indebtedness is subject to a credit of
$40,000.00 as of April 5, 1924, as per decree of March 10, 1924.
It is shown in the several accounts returned with this report
that on November 26, 1917, C. W. Fuller was indebted as fol~~=

.

.

Amount due Estate of George S. Gordon:

$5,778.68
Balance due on Executor's Account,
.Balance due on Trustee's principal
Account (Account 1) which reverted
83,350.77
to the estate of Gordon,
Balance due by C. W. Fuller, legatee,
on account of interest on overpayments .on legacy (Ac~ount),
1,689.19 $90,818.64
Credits and Deductions.
Cash in hands of C. W. Fuller, Executor, which was turned oyer to Cannon & DeYoung, Administrators
d. b. n. c. t. a.
5, 778.68
Amount due Executor by Myrtle ·R.
Searles (Account 5)
10,416.05
Amount due Executor by Mamie S.
Gordon, (Account 11),
893.7!"
Lea.ving net sum chargeable to Fuller
as of 1lj26jl7,
Under the Court's decision this balance should bear 6% interest compounded annually until paid, which
interest as pf April 5, 1924,
amounted to (on this date a pay-

17,088.44
$73,730.20
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ment of $40,000 was made by Fuller's Administrator, as a credit on
his indebtedness),

33,084.45

Making the amount due the estate of
Geo. S. Gordon, by C. W. Fuller's
estate as of April 5, 1924,
April 5, 1924, credit by cash deposited
by John L. Cannon, Administrator
of C. W. Fuller's Estate, to credit
of the Court in this cause,

$106,814.65

40,000.00
66,814.65

Leaving a balance due of
Interest on $66,814.65 from 4/5/24
to 11/26,125 at 6o/o compounded an·
nually,

2,757.70

Total due by C. W. Fuller's Est. to
Geo. S. Gordon's Estate,
page 173

~

69,572.35

For,varded. . . . .................... $ 69,572.35

This balance should be credited 'vith
the Commissions due C. W. Fuller,.
as Special Commissioner on sale of
the Henrico Farm property (See
Report of Commissioner Crawford,
dated Dec. 8, 1924, pages 25 and 26),
which amount to
with interest from December 13, 1909,
until paid, the interest to Nov. 26,
1925, amounting to

$3?9.00
304.85

633.85
$68,938.50

.Amount due the Estate of Rhea Gordon Searles by her Trustees, all of
which is payable by the Estate of
C. W. Fuller:
Balance due by C. \V. Fuller, Trustee
· on November 26, 1917 (See Account
. 8)

Interest on $5,621.07 from 11/26/17
to 10/14/18,

$5,621.07
306.85

•
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Interest on the principal sum of $83,350.77 from 11/26/17 to 10/14/18
(See Account 6),

4,417.58
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10,345.52

Interest on $10,345.50 compounded annually at 6% from 10/Vl/18 to 11/
26/25,

6,143.60

Total due Rhea Gordon's Estate by C.
W. Fuller's Estate

$ 16,489.12

The American Surety Company is,
therefore, liable for the amounts
due by the Estate of C. "\V. Fuller,
with interest calculated on said indebtedness according to the Court's
decision to November 26, 1925, as
follows:
Total due George S. Gordon's Estate
Total due Rhea Gordon Searles' Estate

68,938.50
16,489.12
85,421.62

GENERAL

SU~IMARY.

Sum due by C. W .. Fuller's Estate to
Estate of Geo. S. Gordon, including interest calculated to 11/26/25,

$ 68,9138.50

( . .:\.fter Nov. 26, 1925, under the Court's
decision interest at 57'o per annum
compounded annually, should be
added until paid.)
Sum due by C. \V. Fuller's estate to
estate of Rhea Gordon Searles, as of
Oct. 14, 1918, (See page 18)
$10,345.52
Compounded interest thereon from
6,143.60
Oct. 14, 1918, to Nov. 26, 1925,

16,489.12
$85,427.62
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DISTRIBUTION OF ·GEORGE S. GORDON'S
ESTATE:
.
After payment· of the costs and expenses of Administration, including the costs of this suit, the estate should be distributed as follows:
The Estate of Myrtle R. Searles· is entitled to one-half of
the remaining net estate of George S. Gordon, less the sum
of $10,416.05.
The Estate of Mamie S. Go.rdon is entitled to receive from
the Estate' of George S. Gordon, $4,106.29, with interest at
the rate of 6% per annum from November 26, 1917, until
paid.
.

.

page 174

~

After payment of the above items, the residue
of the Estate should he distributed as follows:

John L. Ingram, Administrator of the estate
of Mamie S. Gordon,

1/6 or 2/12

John L. Ingram, Administrator of the Es-·
tate of Harry S. Gordon,

1/6 or 2/12

John L. Tngram, Administrator of the Estate of Wm. J. Gordon.

1/6 or 2/12

Elsie Gordon Stelle,

1/6 or 2,112

:John L. Ingram, Administrator. of the Estate of Elizabeth Gordon Pelton,

1/6 or 2;12·

Edith Gordon, infant child of Carl Gordon,
1/2 of 1/6 or

1/12

Carla Gordon, infant child of Carl Gordon
1/2 of 1/6 or

1/12
12/12

FOURTH INQUIRY:
''An account of reasonable fees to be allowed counsel for
the plaintiff in the original and in amended and supplemental bill for preparing, instituting and conducting this suit,
and other expenses.''
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REPORT.
This enquiry refers to counsel in the suit of C. W. Fuller,
Executor v. Myrtle R. Gordon Searles, et als., and involves
only the fees of M~ssrs. J ..Alston Cabell and Henry R. Miller.
The fees due counsel in this suit, which 'vas the first
to be instituted of the two suits now being heard together,
were considered and fix-ed in the report made by your Commissioner as of the 31st day of October, 1924. This report
\vas confirmed by decree entered on the 5th day of December,
1924, and the fees have been paid.
For convenience it may lle reported here that the
$5,000.00
fee allowed counsel in the said report was,
There had been allowed previously,
1,966.67
which left a balance of
· Also an expense account of
~faking

a total paid under said

3,033.33
43.00
dec~ee

of

$3,076.33

The foregoing are all of the inquiries of the decree of November 20, 1918, except the ''General Insuiry'' as to any other
matter deemed pertinent by the Commissioner, etc. As there
is a. similar inql~iry under the subsequent decree, any such
matters will be reported thereunder.
THE DECREE ENTERED JANUARY 16, 1920.
rrhis decree was entered in the cause of Cannon and DeYoung, 1:\.dministrators, etc., v. Elsie Gordon
page 175 ~ Stelle, et als., and it provides among other things,
that the two causes be heard together, and that
the following inquiries be reported:
·
FffiST INQUIRY:
"An account of the estate of George S. Gordon, deceased,
·which passed or should have passed into the hands of John
L. Cannon and B. I. DeYouug, Administrator d. b. n. c. t. a.
of George S. Gordon, deceased.''
REPORT.
The inventory and appraisement filed by the Administra-
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tors d. b. n. c. t. a. after their qualification, in addition to the
securities and equities set out below, sho,ved an item of:
"Cash in Bank from C.

vV.

Fuller, Exor ......... $19,167.74

It appears from the record that this
sum is made up of a cash balance
actually in the hands of C. W. Fuller, Executor, amounting to
$5,778.68
And the proceeds from the sale of the
farm in Henrico County, which was
sold in the suit of C. \\1 . Fuller,
Exor., &c., v. Gordon which proceeds
'vere deposited in the State & City
Bank & Trust Company, to the
credit of the Circuit Court of Henrico County in said suit, amounting
to,
$13,389.06
$19,167.74

19,167.74

The said $13,389.06 has never been in the hands of the administrators d. b. n. c. t. a., but has always been under control of tho Court, and for this reason said sum is not included in the inventory stated hwlo"r' in response to this inquiry. The Bank statement shows a balance on November
:30, 1917, to the credit of the Court of $13,399.36, being 10.30
more than the amount indi.cated above. This, however, is
immaterial, as this money has never been under the control
of' the Administrators.
INVENTORY AT TIME OF QUALIFICATION.

Items.

Appraised Value

Ca~h in Bunk,
$ 5,778.68
13,770.00
162 shares \V. J. Gordon Realty So. stcok
98 shares Edgewater Land Co. stock,
14,700.00
Estimated Interest in Douglas Gordon Estate, 21,900.00
W. J. Gordon estate, expectancy unln1own,
20 shares stock of vVest 9th St., Co. Cleve2,000.00
land, 0.
.
1,883.42
Equity in '\Vest llOth St., Cleveland, 0.,

$60,032.10
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The inventory of eash and securities in the hands of John
L. Cannon, Administrator, as of June 1, 1921, is as follows:
page 176 }- (See Exhibit Cannon #3):
Cash,
$34,709.28
Certificate #43 Edgewater Land Co. stock 12
shs.
Certificate 32 Edgewater Land Co. stock 98
shares
Certificate 43 W. J. Gordon Realty Co. stock 20
shs.
Certificate 31 W. J. Gordon Realty Co. stock 20
shs.
Certificate 17 W. J. Gordon Realty Co. stock
142 shs. ·
Certificate 172 Presque Isle Trans. Co. 6 shs.
Bond 181099 Northern Pacific, Great Northern
4% Joint Bond C-B & Q Collateral,
1,000.00
The "\Vest Ninth Company 20 shs.
At this time B. I. DeYoung held $5,000.00 worth· of Liberty Bonds, belonging to the estate, which do not appear in
the above inventory.
I~ventory of cash and securities as of April 7th, 1924,
sh~ws (See Exhibit Cannon #4)
Cash,
$47,420.91
Certificate #43 \V. J. Gordon Realty Co., 20
shares
31 W. J. Gordon Realty Co., 20 shares
17 W. J. Gordon Realty Co., 142 shares
172 Presque Isle Transportation Co.,
6 shares
The 'Vest Ninth Co., 20 shares
At this time also B. I. DeYoung had in hand cash
U. S. Liberty Bonds,
RECONCILE~IENT

769.75
5,000.00

OF INVENTORIES:

CASH:
The case has increased by reason of sales of securities,
sums secured in distribution of Douglas Gordon and W. J.
Gordon Estates, and interest and dividends on securities.

- - -
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Presque Isle Transportation Co. stock,
Land Company stock, and _W. J.
Gordon Realty Company stock:

Edg~water

The 12 ~hares of Edgewater Land Company stock, the six
of Presque Isle Transportation Company stock, and
the 20 shares of W. J. Gordon Realty Company stock, standing in the name of Cannon and DeYoung, Administrators d.
b. n. c. t. a. which do not appear in the first· inventory, were
also received in distribution from the Douglas Gordon Estate. See letter of J. C. Brooks, dated _No.vember 11, 1925,
herewith returned.
TheW. J. Gordon Realty Company was .in liquidation on
May 6, 1924, when the last evidence 'vas introduced. Up to
t-hat time numerous liquidating dividends :Qad been paid to the
Executors and the Administrators d. b. n. c. t. a.
page 177 ~ which are set out in their accounts. ·
The Edgewater Land Company had been liquidated in full on May 6th, 1924, and the stock turned over to
the Bank,- which accounts for its omission fro.m the inventory of that date. Liquidating dividends a~·e accounted for
in the accounts of the Executor and the Administrators d.
b. n. c. t. a. ·
sh~res

SECOND INQUIRY:
''An account of the transactions of said Cannon and DeYoung, Administrators, as aforesaid."
REPORT.
After the death of C. W. Fuller, Executor under the will of
George S. Gordon, deceased, John L. Cannon and 13. I. Deyoung, on November 26, 1917, qualified in the Circuit Court
of Henrico, as Administrators, d. b. n. c. t. a. of the Estate
of George S. Gordon.
From the date· of their qualification until on or about Janua!"y 17, 1921, they kept a joint administrators' account, and
handled the affairs of the ·estate together.
About Januarx, 1921, a misunderstanding between Mr.
Cannon and :rvlr. De Young, arose over the payment of $5,000.00 to the firm of Boyd, Cannon, Brooks & Wickham, on
account of their fee as counsel for the administrators. Mr.
DeYoung declined to sig11 a check for said $5,000.00· and also
declined to sign any more checks on the joint administrator's
account. By direction of ~Ir. Cannon, the money was trans-
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f-erred to an account in his name, and checks drawn subsequently were signed by Cannon alone. Mr. DeYoung denies
any liability on transactions of Mr. Cannon January 17, 1921.
This has resulted in the accounts of the Administrators being set up in three separate accounts instead of one.
1. The first is the joint account of John L. Cannon and
B. I. De Young as administrators d. b. n. c. t. a. covering the
period from November 26, 1~17, to January 17, 1921. It
shows a. balance in tl1e hands of the administrators on J anuary · 18, 1921, of $32,961.17.
2. The second is the account of the transactions of J no. L.
Cannon, one of the administrators d. b. n. c. t. a. acting alone,
"Thich covers the period from January 18, 1921, to April
7, 1924. This is simply a continuation of the joint
page 178 ~ administrator's account, in the name of John L.
Cannon alone. It shows a cash balance in his
hands on April 7, 1924, of $45,073.33. The securities belonging to the estate, except $5,000.00 of Third Liberty Loan
Bonds, are also in the hands of Mr. Cannon.
3. An account of the transactions of B. I. DeYoung, as one
of the administrators d. b. n. c. t. a. of the estate of Geo. S.
Gordon, deceased, acting alone, which~ account covers certain
expenditures made by said DeYoung· during the time he was
acting with Cannon, and showing all of his transactions subsequent to J anua.ry 18, 1921, down to and including the 15th
day of March, 1924.
This account also shows a balance of $769.75 due by the administrator to the estate.
He also has in his possession $5,000.00 ~f United States
LilJerty Loan Bonds.
_
The account submitted by Mr. Cannon charged the estate
of George S. Gordon with two items of fees paid account- ·
ants for making up accounts of C. W. Fuller, Executor of
George S. Gordon. These items are dated Jan. 11, 1921, one
to Nan, Rusk & Swearingen for $800.00 and the other to
Kohr, Brubaker & Fisher for $600.00. These items are not
allowed in the account as settled in this suit, the court having
decided that so much of the accountants's fees as were
charged for services in ma.ldng up the accounts of C. W. Fuller, Executor, a.re not proper charges against the estate of
Gordon, but should be paid by Fuller's Estate. From the
evidence, your Commissioner considered these two items
improper charges and was confirmed in this by the letter of
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Mr. Brooks, counsel for John L. Cannon, Administrator,
herewith returned.
The acr.ount submitted by Mr. DeYoung, Administrator d.
v. n. c. t. a. showed a number of small items of expense for
which no vouchers were produced. Counsel representing the
parties in interest have stated in the record, however, that
they have no objection to the said account, and as all of the
items appear reasonable and proper and are of such a kind
that it would have been difficult to obtain vouchers
page 179 ~ therefor, your commissioner has allo\ved them as
credits to the administrator.
RECOLCILE~iENT

OF A.CCOUNTS AS SUB~IITTED BY
JOHN L. CANNON AND B. I. DEYOUNG WITH
ACCOUNTS AS STA.TED HEREIN.

John L. Cannon exhibited to the Commissioner on May 5,
1924,_ bank statements, showing amounts to his credit as
administrator d, b. n. c. t. a. of the estate of George S. Gordon, deceased, as follows :
Union Trust Company, Cleveland, Ohio.
Certificate dated April 30, 1924, shows:
II

Balance in checking account
Balance in saving·s account,

$ 161.64
2,87 4.29.

$3,035.93

Balance of
$44,487.37
Another eertifica te of same date
shows additional deposit of
69.61

44,556.9H

Guardian Savings & Trust Co., Cleveland, Ohio.
Certificate dated :Niay 2, 1924, shows :

$47,592.91

1v[r. Cannon testified (page 29 of tlw depositions
given on May 5, 1924,) that on April$, 1924, the
day after his account was closed, he made a deposit of
which would show a balance of

172.00

$47,420.91

Denny, Jr., Admr., etc., v. Searles, Admr., etc.
to his credit as administrator d. b. n. c. t. a. ·on
April 7, 1924, which is the date on which he had
made up his account.
The account which he filed showed a balance of
No commissions were figured in the account as
submitted by him.
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47,420.91

RECONCILE~IENT.

If to the amount shOWll in Cannon 's.account,
We add the two items of accountants' fees
$800.00 and $600.00 charged in his account but
not allowed,

47,420.91
1,400.00

Making,
$48,820.91
and deduct administrators' commissions which
3,747.58
amount to
've have the balance sho'vn in the account,
$45,073.33
In addition to the cash balance in the hands of
John L. Cannon, administrator d. b. n. c. t. a of
Cash in hands of B. I. DeYoung
769.75
And the balance due.by C. W. Fuller's estate as
set out in this report of
68,937.50
The administrators d. b. n. c. t. a. held the following ~e
curities, on :h1ay 5, 1924, at 'vhich time they were exhibited
to the Commissioner and checked :
page 180 ~ SECURITIES IN THE HANDS OF JOHN L.
C.A.NNON.
Certificate No. 43, rrhe W. J. Gordon Realty Co., 20 shares
31 do.
20 shares
17 do.
142 shares
172 The Presque Isle Transpor.
tation Co.
6 shares
Ninth
Company,
'\Vest
3 shares
32 "
"
"
,,
2 shares
25 "
22 "
2 shares
"
"
"
2 shares
17 "
"
"
"
2
shares
14 "
"
"
"
10 ,,
2 shares
"
"
"
7 shares
3 "
"
" "
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SECURITIES IN HANDS OF B. I. DeYOUNG.
$5,000.00 Third United States Liberty Loan Bonds, 31M,%
THIRD INQUIRY.
''What persons are entitled to share in said estate and their
rights inter sese.''

R.EPORT.
This inquiry has been fully reported under the second inquiry of the decree of November 20, 1919, to which reference is here made. (See pages 22 and 23 of this report.)

FOURTH INQUIRY.
''An .account of any expense or counsel fees incurred by
said administrators in the administration of their trust, and
what will be a reasonable fee to be allowed to their counsel
for instituting and prosecuting this suit."

REPORT.
The question of counsel fees other than the fees of J. Alston Cabell and Henry R. :Miller, was considered in the report dated November 8, 1924, and the fees of Boyd, Cannon,
Brooks and "\Vickham, counsel for the administrators was
fixed at $9,000.00 for services rendered to April 22, 1924.· The
report wa.s confirmed on this point. A fee of $750.00 paid
Mr. F. B. Carpenter, and a fee of $1,650.00 which had been
paid J\:lr. Devaney as counsel for the administrators, in certain proceedings, were also allowed in said report and confirmed by decree.
The expenses of the administrators and of their counsel
down to the 7th day of April, 1924, had been paid out of the
funds in their hands, and are allowed in their accounts returned herewith.
page 181 ~

FIFTH INQUIRY.

''Any other matter deemed pertinent by himself, or required by any party in interest to be reported, and the said
commissioner shall return with his report such evidence as
may be produced before him.''
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REPORT.
All matters required to be stated by parties in interest, and
all matters deemed pertinent by the Commissioner have been
reported in one of the three reports made, and there is nothing more to report under this inquiry.
Respectfully submitted this lOth day of December, 1925.

. WM. E. CRAWFORD,
Commr. in Chancery.
:page 182} (EXCEPTIONS OF DENNY, ADMINISTRATOR, FILED APRIL 5, 1926.)
Virginia,
In the Circuit Court of the County of Henrico.

C. W. Fuller, Executor,
v.
Myrtle R. Gordon Searles, et als.,
and
Cannon and DeYoung, Admrs., etc.,

v.

Elsie Gordon Stelle, et als.
Excepti0ns by Collins Denny, Jr., Administrator Estate of
Rhea Gordon Searles to Report of Commissioner William
E. Crawford, dated December 10, 1925, and filed December
28, 1925, and to the Accounts R.eturnecl Therewith.
Collins Denny, Jr., Administrator of Estate of Rhea Gor.
don Searles excepts to the Report of Commissioner William
E. Crawford elated December 10, 1925, and filed December
28, 1925, and the accounts therewith(1) Because the Commissioner did not credit the income
account of Rhea Gordon Searles with interest on the legacy
made for her benefit from the date of the death of the tes·
tator, ·and did not each year thereafter up until the t~e of
her death credit the income account of Rhea Gordon Searles
with interest on said legacy, and allow interest thereon.

( 2) Because the Commissioner credited the income account
of R.hea Gordon Searles only with interest on the share of
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the liquidated assets which were available for distribution to
her trustee.
( 3) Because the Commissioner charges against the funds
due Rhea Gordon Searles as income the investments made by
Fuller, trustee, 'vhich investments should be charged against
the corpus of the trust fund.
(4) Because the Commissioner fails to credit the income'
account of Rhea Gordon Searles with interest on $5,162.04, a
part of the balance of $20,349.59 on hand January 18, 1917,
from J anua.ry 18, 1917, to JVIarch 12, 1917.
page 183

~

COLLINS DENNY, Jr.,
Admr. Es 't Rhea Gordon Searles.

page 184 ~ (EXCEPTIONS OF AMERICAN SURETY
CO~iPANY FILED APRIL 5TH, 1926.)
Virginia,
In the Circuit Court of the County of Henrico.
Clifford W. Fuller, Executor, etc.,

v.

Myrtle R. Gordon Searles, et als.,
and
J obn L. Cannon and B. I. DeYoung, Administrators d. b. n ..
c. t. a.

v.

Elsie Gordon Stelle, et als.
Exceptions by Estate of Clifford W. Fuller, deceased, and
American Surety Company of New York to Report of Commissioner William E. Crawford, dated December 10, 1925,
and filed December 28, 1925, and to the Accounts Returned
Therewith.
:·
The Estate of Clifford W. Fuller and the American Surety
Company of New York except to the Report of Commissioner
William E. Crawford, dated Deeember 10, 1925, and filed
December 28, 1925, and the accounts therewith(1) Because the Commissioner fails to recognize as valid
and final the settlement made by Commissioner William H.
Sands January 19, 1907, and begins his accounts with the
death of George S. Gordon, instead of beginning the said ac-
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counts September 7, 1906, the date counsel for the Executor
placed before Commissioner Sands the complete accounts of
Clifford W. Fuller to that time.
(2) Because the Commissioner made quarterly, instead of
annual, distributions of funds coming into the hands of the
Executor.

(3) Because the Commissioner failed to separate the interest from the principal and c.outnpounded interest against
the Executor.
(4) Because the Commissioner failed to allow the Executor commissions on the receipts during the period of his executorship, or any part thereof, or any compenpage 185 ~ sation in lieu thereof.
(5) Because the Commissioner did not credit each legatee with the amount of his legacy as of one year after the
date of the qualification of the executor, and allow interest
thereon from tha.t date, charg·ing against such legacy the
amounts paid to the legatee by the executor as in the case of
debtor and creditor.

(6) .Because the Commissioner credited each legatee with
only the amount of the liquidated assets each year and
charged the legatee compound interest on all amounts paid
in excess of his pro rata share of the receipts from such liquidated assets.
(7) Because the Commissioner charges the estate of the
Executor compound interest from the date of his death, November, 1!>17, to the present time.

(8) Because the balance in the hands of Fuller as Exccu:
tor at the time of his dca th is by the Commissioner transferred to Cannon and De Young, Administrators, instead of
being credited pro rata to the widow and legatees and the
cash on hand deposited in Court in part liquidation of the
indebtedness of Fuller as Executor and Trustee, 'vhich would
have decreased the indebtedness of the widow's estate by one11alf of such balance, or $2,889.34, and that of Mamie S. Gordon by $361.15, and to such extent reduced amounts charged
against the estate of the Executor.
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~ 9) Because the Commissioner found that Fuller as legatee owed the estate $1,689.19.

(10) Because the Commissioner reports that Fuller, Executor, had overpaid Mamie S. Gordon $893.71 and was liable
therefor.
·
(11) Because the Commissioner reports that the Executor
had overpaid the estate of Myrtle R. Searies $10,416.05 and
the Executor was liable therefor.
(12) Because the Commissioner charges Fuller's estate
'vith the income received by Cannon aud Depage 186 ~ Young for R·hea Gordon 'after the death of Fuller.
( 13) Because the Commissioner fails to charge in the Account of Fuller as Trustee for Rhea Gordon payment of $2,000.00 made May 9, 1911, by the Executor to J·. "\V. Searles
for the account of himself as Trustee. This item is entered
.as a payment by the Executor to the 'l'rustee and as a receipt
by the Trustee, but the Trustee is not given credit for the
payment of this amount to J. vV. Searles. See Report of Nau,
Rusk & Swearingen on the Examination of Fuller's Accounts
for Uhea Gordon Searles, page 1.
(14) Because the commissions of $329.00 allowed .Fuller
.on sale of Brook"rood Farm are not credited to him as of
time of sale December 13, 1909, but are credited as of November 26, 1925, and Commissioner allows only simple interest thereon, whilst the Executor is charged compound interest on an amount to this extent in excess of what lle s11ould
be from December 13, 1909, to November 26, 1925, the difference being $200.00 against ~.,uller's estate.
(15) Because the· Commissioner, in 'stating the· accounts
of C.· vV. ~,uller, Trustee as to principal and interest, compounds the interest annually from the beginning to N ovember 26. 1925
(16) Because the Commissioner finds Fuller's estate lia·ble to Rhea Gordon's estate for $10,345.52 with compound intere~t from October 14, 1918, when conceding the Trustee's
accounts as stated to be correct, he would have been liable for
$5,621.09, with simple interest from October 18, 1917, the
date of Fuller's death.
(17) Because the Commissioner confuses the transactions
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· of Cannon and DeYoung in reference to the trust estate with
those of Fuller, instead of making a separate statement of
all transactions between Fuller's death in October, 1917, and
Rhea Gordon's death in October, 1918. Fuller's trusteeship
terminated with his death and he and his surety were liable
for the amount due as of thai date.
·
page 187}

(18) Because tl1e Commissioner finds the Ex-·
ecutor indebted to the estate of Gordon for the
amount due on the Trust Fund $86,350.77, November 26, 1917,
when this fund did not revert to Gordon's estate until the
death of Rhea Gordon Searles October 14, 1918. Report 2425.
(19) Because the Commissioner charges compound interest on said $83,350.77 from November 26, 1917, as a debt due
the Gordon estate and on the following page of his report
credits the income fund .of Rhea Gordon with interest on the
same fund to October 14, 1918, the date of Rhea Gordon's
death (Report, page 26) thereby making a double charge of
interest on the aforesaid sum of $83,350.77, from November
26, 1917, to October 14, 1918.

Counsel for the .American Surety Company of New York
also exceptsBecause the accounts of Fuller, Executor and Trustee, are
closed as of November 26, 1917, the date of the qualification
on his estate by John L. Gannon, instead of as of October
18, 1917, the date at which his executorship and trusteeship
'vere terminated by his death and the liability of the surety
ceased.
ESTATE OF CLIFFORD W. FULLER,
Al\IERICAN SURETY CO. OF NEW YORI{,
By GARFIELD, MacGREGOR & BALDvVIN,
WELLFOR.D & TAYLOR, Counsel.
page 188

~

(STIPULATION OF COUNSEL OF APRIL
27TH, 1926.)

April 27th, 1926.
It is agreed by counsel of the respective parties represented that evidence now in the record in the consolidated
suits of Fuller, Exor., vs. Searles and Cannon, Adn:ir., vs.
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Stella shall be considered as evidence in the questions raised
by the original and supplemental and amended bills filed by
Collins Denny, Jr., Admr. of Henry Crofut and the answers
filed thereto.
COLLINS DENNY, Jr.,
Admr. Rhea Gordon Searles·.
\VELLFORD and TAYLOR,
1
for !Henry Crofut..
R. C. SCOTT,
Atty. for Jno. L. Ingram, and others.
PERCY S. DUDLEY,
JA~fES .N. DUNLOP.
page 189 ~ (AMENDED AND SUPPLEMENTAL AN~
SWER OF ELSIE GORDON TILGHMAN,
AND OTHERS, FILED APRIL
27TH, 1926.}
Virginia,
In the Circuit Court of the County of Henrico.
C~ifford

v.

W. Fuller, Executor, etc.,

Myrtle R. Gordon Searles, et als.,
and
John L. Cannon and B. I. DeYoung, Administrators d. b. n.
.. c. t. a.

v.

Elsie Gordon Stelle, et als.
The amended and supplemental demurrer and answer of
Elsie Gordon Tilghman, formerly Elsie Gordon Stelle, Edith
and Carla Gordon, and ,Jobn L. Ingram, administrator of the
several estates of Mamie S. Gordon, Elizabeth G. Pelton,
Harry S. Gordon and W. J. Gordon, to the petition of Henry
Crofut and Collins Denny, Jr., as administrator in Virginia
of the estate of Rhea Gordon Searles, filed against them in
this honorable court in the above styled causes at the April
term, 1925, of said court, as amended and supplemented by an
amended and supplemental petition filed herein on May 18,
1925.
.
These respondents demur to said amended and supplemental petition and say the same is not sufficient in law.
And these respondents assign as grounds of their said demurrer the same grounds assigned in their demurrer to the
original petition filed herein on the 5th day of
page 190 } August, 1925.
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ANSWER..
And not waiving their said demurrer, these responde.nts
show:·
1. On August 5, 1925, they filed their a·emurrer and answer
to said petition by leave of court; as appears by an order then
entered herein.
2. At the time of the filing of said last mentioned answer
neither these respondents nor any one of them were aware
that said amended and supplemental petition had been filed,
nor were they aware of the contents thereof, the same having
been filed in the Clerk's Office at Rules.
3. At the .time of the filing of the demurrer and answer to
said original petition they were represented in this action by
Percy S. Dudley and James N. Dunlop, of the city of Ne'v
York, and R.obert E. Scott, of the city of Richmond; that
neither of said counsel were aware that any amendment or
supplement to the original petition had been filed in the
Clerk's Office of this court, and although service of the process to answer both the original and amended and supplemental petition was acknowledged by said 8cott on the 2nd
of June, 1925, yet at that time his attention had not been
called to the fact that an amended and supp~'emental petition
had been filed, and as a matter of fact he did not then know
it; and for these reasons the answer to said petition of these
respondents, which was filed on the 5th day of August, 1925,
made no special reference to the allegatiqns of said amended
and supplemental petition.
In said answer, however, occurs this statement:
'' 1. These respondents deny all and singular the averments of said petition not herinafter specifically admitted,
and insist upon full and complete proof of all allegations
thereof.''

Inasmuch as the amended a~1d supp!emental petition must
be considered as a pa1·t of the original petition, speaking as
of the date of the filing thereof, and inasmuch
page 191 ~ as their answer to said original petition was filed
subsequent to the filing of said amended and supplemental petition, respondents are advised that their said
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answer covers all the allegations of both the original and the
amended and supplemental petitions.
· But, inasmuch as they are unwilling that certain allegations of the amended and supplemental petition not admitted
ticed in their aforesaid answer, should go unnoticed, they now
ask leave of the court, by way of amendment and supplement
to their original answ·er, to file this answer to the amended
and supplemental petition:
1. Respondents hereby repeat and adopt all the allegations
contained in their answer of August 5, 1925, to the original
petition, and they hereby deny all and singular the allegations of the amended and supplenmtal petition not admitted
in their aforesaid answer and aa the allegations of the
amended and supplemental petition \vhich are inconsistent
with their aforesaid answer.
2. And further answering said amended ·and supplemental petition, respondents specifically deny the following allegations of said amended and supplemental petition:
(a) All the allegations of said petition to the effect that
these respondents or their counsel or the counsel of the
administrators of the estate of Rhea. Gordon Searles, failed to
acqua:int the court with any material fact which the court
should have known, ·or suppressed or misrepresented, either
directly or indirectly, any material fact which the court
should have known, or which was not disclosed by the record
as then made up.
·
(b) Respondents further show, as a complete answer to
. all the allegations of the amended and supplemental petition,
as well as to the allegations of the original petition, that at
the time of the entry of the decree of July 31, 1923, approving
the instrument of assignment and release therein referred to,
the estate of Rhea Gordon Searles was fully reppage 192 ~ resented by Lyle E. Searles, her domicilary administrator, aud W. ,V. Sydnor, her administrator in Virginia.; that said· decree was final in its nature, was
not appealed from, and is now _binding and conclusive upon all'.
parties interested in the estate of Rhea Gordon Searles.
(c) And further answering respondents deny that the estate of Rhea Gordon Searles 'vas entitled to the sum of $40,000.00 or any similar sum, as set out in said amended ancl
supplemental petition.
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And now having fully .answered, respondents pray that
said amended and supplemental petition, as well as said
.original petition, may be dismissed.
ELSIE GORDON TILGIDVIAN,
EDITH GORDON,
CARLA GORDON,
JNO. L. INGRAM,
Admr. of the several Estates of Mamie S. Gordon,
Eliz. G. Pelton, Harry S. Gordon, W. J. Gordon,
By Counsel.

F. B. CARPENTER,
PERCY S. DUDLEY,
JAS. N. DUNLOP,
R. E. SCOTT, p. d.
page· 193 } DEPOSITIONS OF B. RAND WELLFORD,
FILED .ruNE 28~ 1926.
. Office of

Me~srs.

Wellford and Taylor,

Travelers Building, Richmond, Va.
May 13th, 1926.

The depositions of B. Rand Wellford and others, taken before me, .John G. Winston, a notary public in and for the City
of Richmond, State of Virginia, on the date and at the place
above set out, to be read as evidence on behalf of Collins
Denny, ~T r., Administrator in Virginia of the estate of Rhea
Gordon Searles and Henry Crofut, pursuant to notice hereto attached.
Present: nir. Robert E. Scott, for John L. Ingram, Administrator, in his several capacities; Mr. Percy S. Dudley, Mr.
James. N. Dunlop, and Mr. Robert E. Scott, for George
Gordon's next of kin; ~fr. B. Rand Wellford, for .American
Surety Company; and for estate of Fuller, Executor; Mr.
Collins Denny, Jr., for Administrator of Rhea Gordon Searles
and Henry Crofut.
·

B. RAND WELLFORD,
Having been first duly sworn, deposes and says as follows:
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~~AMINATION.

By Mr. Denny:
.
Q. ~{r. Wellford, have you any connection "\vith the consolidated suits no'v pending in the Circuit Court of Henrico
County under the general style of Fuller, Executor, vs.
Searles?
A. I was associated with the firm of Garfield, l\IcGregor and
BaldWin of Cleveland, Ohio, as counsel ·for the American
Surety Company of New York, the surety on Fuller's bond,
in the summer of 1918, ru1d I have represented the Surety
Company since that time.
Q. What position did the Surety Company take at the beginning of your connection with this suit 'vith regard to the
claims of Rhea Gordon to the estate of George
page 194 ~ S. Gordon¥
Mr. Scott : This question and any answer thereto are excepted to because, so far as now appears, the question is irrelevant to any issue in this case.
A. In the fall of 1919 I was furnished with copies of the
accounts made out by Nau, Rusk and Swearingen, Certified
Public Accountants of Cleveland, Ohio, dated July 31, 1918 ..
These accounts purported to give a li~t of all receipts and
disbursements made by Fuller as Executor of G'eorge S. Gordon, and also as Trustee for R.hea Gordon from the time
of the settlement of the accounts by l\{r. Sands in 1907 down
to the death of Fuller, in October, 1917. Upon going over the
accounts I became satisfied tha.t they would be of no assistance whatever to a Commissioner in settling the liability of
Fuller as Executor ru1d Trustee, because the accounts were
not stated in accordance with the well settled laws of Virginia, and because the accountants assumed that a legacy bore
no interest, and that the ]egatee 'vas only entitled to his or her
pro rata share of the liquidated assets at the expiration of
each year. Under this plan the accountants had found that
there had been an ovc11Ja.yment by C. W. Fuller, as executor
and Trustee to Rhea Gordon, and that there 'vas a balance
due by Rhea Gordon, as of the date of the death of Fuller,
of sometl1ing in excess of $3,000. There was a meeting in
Richmond in October, 1919, at ''rhich ail counsel in the caso
were present. Mr. Scott 'vns not present at tha.t time, and I
do .not know whether he had been rftainecl then, or not. We
discussed at length the settlement of the accounts of Fuller,.
I had prepared a statement of the executorial account on
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the basis of five per cent commission, and I had also stated
the account of Fuller as Trustee. In the discussion of these
accounts Mr. Carpenter, · ~Ir. Dudley, 1\tlr. ~icGregor, Mr.
De-vaney, J\llr. Cannon, lVIr. Brooks and myself, and Brubaker,
I think were present. I took the position then that instead
of R.hea Gordan being indebted to the estate of
page 195 ~ Fuller in a sum in excess of $3,000, the estate of
Fuller was largely indebted to Rhea Gordon on
account of interest on her legacy. \Ve were then very hopeful of reachin~· llTI amicable l?ettlement on the method of
'vhich the accounts should be stated. The n1ain difference
between us at that time ·was whether a commission of five
per cent should be allowed the Executor, and as to overpayments to ~Iamie Gordon, R.hea Gordon and Fuller. There was
very little difficulty about the overpayments to Mamie Gordon and Fuller, but there was a gTeat deal of difference as
to the Rhea Gordon legacy. I said then that under no cil'cumst.ances 'vould the American Surety Company consent to
pay the overpayment a[eged to be due by Rhea Gordon, and
that the Surety Company would contend that thete was aliability of the esta.te to Rhea Gordon for a large amount, instead of an indebtedness of Rhea Gordon for which the. Executor and his surety were responsible on his oflicial bond.
Subsequently copies of these accounts were mailed to Mr.
McGregor for distribution to the counsel in the case. 'There
'vas another meeting in the same fall, in November, I think,
at which the same counsel were present, but nothing was. done
in reference to the settlement of the accounts further than
to go over the same ground. I had an intervie'v with Mr.
Dudley at my office, and after every one left ~ir. Brubaker
came down and we went over one of the accounts as to which
his figures and mine did not tally ; I think this was the account of the widow.
.
Just before this last meeting Rhea Gordon Searles' husband had set up his claim to the o'''lnership of all of her estate, claiming that she w·a.s the daughter of Gordon and had
been recognized as such by him after his intermarriage 'vith
her mother. As this claim affected· the method of settling
the Executor's account, nothing m.ore was done about the
matter until that claim w·as disposed of.
~fr.

Scott: The objection heretofore noted is now reiterated, not only because the ans,ver is immaterial,
page 196 ~ but the lJnrties represented by us, that is to say;
those represented by Mr. Scott, l\Ir. Dudley and
1\ir. Dunlop are not affected by what oceurred bet-ween Mr.

--~--~~~-
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Wellford and his client and associates, nor are they affected
·
by any settlements Mr. Wellford :r:nay have made.
Mr. Denny: It is alleged in the original and amended and
supplemental cross bill filed by Denny and Crofut that knowledge of the large indebtedness to Rhea Gordon was brought to
the attention of the next of kin, and it is for this purpose that
this evidence is introduced.
By Mr. Denny:
Q.- :Mr. Wellford, is it not a fact that both in conferences
and by accounts stated by you which were sent to attorneys
for the next of kin, they had kno,,.rledge that the Surety Company 'vould insist on the claims of the estate of Rhea Gordon in this suit~
Mr. Scott: Question excepted to as leading and for the same
reasons as before stated.
· A. The account sent by me to Mr. l\{cGregor showed that
there was due to Rhea Gordon as of November 26, 1917, $44,142.62. This was one of the accounts sent to -Mr. Gregor for
distribution to the counsel in the case. He forwarded to me
letters from several of the counsel ackno,vledging receipt of
these accounts.
Mr. Denny: The original letters to Mr. l\fcGregor of counsel for the next of kin, in which they acknowledge receipt of
these accounts, will be filed, if desired by counsel for the
next of kin.
By ~Ir. Denny:
Q. ~Mr. Wellford, there appears in the papers of this case a
decree entered July 31, 1923, which purports to ratify and
approve a release and assignment dated August 2, 1923, made
by Lyle E. Searles as Administrator and in his own right,
and by Sydnor, the Administrator of Rhea Gordon in Virginia. Did you kno'v anything of this decree at· the time of
its entry¥
page 197 ~ A. No.
Q. Was it ever shown to you, or was the matter
of the propriety of the entry of the decree discussed with you f
A. I knew nothing about it.
Q. ~Ir. 'Vellford, you l1ave stated that -in the accounts as
stated by you, there was shown a large indebtedness to Rhea
Gordon. Did this indebtedness depend on the question of
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Rliea Gordon '.s legitimacyJ under your method of stating the
account7
A. No.
Note: At this point, it being desired to examine Mr. Bev-erley before Mr. Wellford is cross-examined by co11:sent of
counsel the further examinatioll of Mr.. Wellford is postponed.
page 198 }

B.. RAND WELLFORD,
Who has heretofore testified in part, resumes his
testimony as follows:

Mr. Denny: Before we go into this cross-examination of Mr.
Wellford, I should like to ask counsel for the next of kin
whether they wish to be filed with his testimony the original
letters sent to ~Ir. :NicGregor by certain counsel for the next
of kin, acknowledging r~ceipt of the accounts prepared by
~r. Wellford?
.
Mr. Scott: So far as I am now advised, I will not. If I
think so, I will notify you.
CROSS EXAl\riiNATION.

By

~Ir.

Scott:

Q. Mr. Wellford, as I understand you, you entered this

case as counsel for the American Surety Company~
A. Yes, sir~
Q. .And that was your relationship in 1919 and following,
up to the time when your relationship was enlarged T
A. May, 1924, I think, 've were employed to represent Fuller's estate.
Q. And later you 'vere employed to represent :1\{r. Henry
Crofut?
A. Yes.
Q. So that no"r you represent, along "ith Mr. McGregor,
the American Surety Company~
A. Yes, sir.
Q. And you also represent, along 'vith Mr. Brooks and his
associates, the estate of Clifford Vv. Fuller) deceased?
A. Yes, sir.
Q. And you also represent now the estate of Mr. Henry
Crofut?
A. Yes, sir.
.Q~~ You spoke of two meetings held in the City of Rich-
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mond, at which certain counsel 'vere present. The
date of that first meeting was in October, 1919t
A. That's right.
Q. At that meeting all of the counsel then in the case were
present, so far as you know, were they~
A. I think so.
Q. The purpose of that meeting was to see if an amicable
adjustment of this litigation could not be reached, was it nott
A. Yes. I will add, at the first meeting tl,lere 'vere qualifications ou the estates of the next of kin and the suit was gotten ready for reference to a Commissioner.
Q. At that meeting, there wa.s discussed th~ relationship of
the estate of R,hea Gordon to the estates of George S. Gordon and Fuller 1
· A. Yes, sir.
Q. At that meeting you had, as I understand it, an account
prepared by Nan, Rusk and Swearingen, 'vhich is dated July
31, 1918, and 'vhich is .known in this record as the Brubaker
Account?
A~ Yes, sir.
Q. As connsel for the Surety Company you took issue with
the correctness of that account, did you 1·
.A. We took issue with the method of stating the account.
Q. With the principles upon which the account was based 'l
.A. Yes.
Q. On the principles upon 'vhich tl1at Brubaker account w·as
.stated the estate of Rhea Gordon had been overpaid a large
sum of money, something in excess of $3,000 as of the dates
therein mentioned f
A. Yes.
Q. For which the American Surety Company ·would be held
liable?
A. Secondarily liable.
Q. Secondarily liable, if Fuller's. estate "ras insolvent, and
Fuller estate was then supposed to be insolvent, wasn't it7
.A.• I cannot answer that question, I knew nothing about
Fuller's estate.
pa~e 200 }Q. You were proceeding upon the theory that
·the American Surety Company might have to
pay it1
A. Yes. We 'vere anxious to I1ave t11e amount of liability
0f the American Surety Company fixed, so tha.t the amount
could be paid; and in the letter enclosed by Mr. McGregor to
the counsel for the next of kin, the amount of the liability
of the surety company was fixed at $56,749.14 as of the deitb
of Fuller.

page 199

t
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Q. That letter is dated when 1.
A. December 10, 1919.
Q. Let's go back now to the proir meeting in October.
Your theory was that upon the statement of the accounts upon
a proper basis, Fuller's estate, or the George Gordon estate,
would be found to be indebted to the R.hea. Gordon estate in
a large amount, was itT
A.· Yes, sir.
Q. That being based upon the theory that the legacy in
Gordon's will bore interest either from his death or from a
year afterwards f
A. From a year afterwards.
Q. And you undertook, therefore, to state an account on
that theory, for the protection of the American Surety Company or in the interest of the American Surety ·Company f
A. The account as stated by me was not stated in the interest of anybody. It was s~ated upon principles that I
'vould have followed had I been the Commissioner to .settle
the account. I thought it was a fair account then, and I believe it was an absolutely fair and correct account now. ·
Q. Nevertheless, you stated it as counsel for the American
Surety Company?
A. Yes, for the purpose of submitting it to counsel on the
other side, to get an adjustment of the matters in dispute.
As I said in my examination in chief, there was no suggestion of any trouble except the matter of commissions and
thp claim of R-hea Gordon for overpayment.
Q. There were two items in dispute at tha.t
page 201 ~ time. Counsel for the next of kin claimed that the
estate of Rhea Gordon had been overpaid, and
that Fuller's estate 'vas entitled to no commission?
A. They did not go so far as to. state that Fuller's estate
'vas entitled to no commission. That 'vas the matter \Ve were
trying to adjust. At the October meeting I had au account
stated on the basis of five per cent commission, which showed
an indebtedness from the estate to Fuller as of November
26, 1917, of $6,184.08. As the result of that first conference
and with the knowledge of all counsel, I restated the Executor's account on the basis of three per cent commission; that
showed an indebtedness of the estate to Fuller of $1,009.46.
Q. So that you, as a matter of fact, made out more than
one statement of the account¥ As I understand, you had one
made out prior to October 31, 1919?
A. Yes, sir.
Q. And afterwards you made out another?
A. Yes, sir.
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Q. vVhich was the account which you sent to Mr. McGregor,
and which he, under date of January 5, or thereabouts, sent
to Messrs. Winthrop, and Stimson, P. S. Dudley, John R.
Devaney, Frank B. Carpenter and Boyd, Cannon, Brooks and
Wickham?
A. I presume the account ·referred to was the corrected
account on the three per cent basis, as my letter to Mr..McGregor of December 10, which was sent to counsel, states:

"I am enclosing you herewith two copies of the corrected
executorial account and two copies of the account of C. W.
Fuller, Trustee for Rhea Gordon, stated in the way I think
will be acceptable to the Commissioner.''
Q. So you stated the liability in favor of Rhea Gordon's
estate as a liability against. Fuller w 'rrustee, didn't you Y
.A. Yes, sir.
Q. Why did you do that 1
page 202 ~ A. Because the executorial settlement showed
that Fuller had made certain payments to himself
as Trustee for Rhea Gordon. Those amounts were charged
against Fuller as Trustee and he 'vas credited with the payments that he had made for the account of Rhea Gordon.
The balance due Rhea· Gordon on that settlement was $44,142.62.

.

Q. Going back to the meeting of October 31, 1919, you say
that was followed by a .meeting in November~
.
.A. I think the meeting was November 30, as well as I recall.
Q. At that meeting ~lr. Turner, from vVinthrop and Stimson's office waR present representing Mamie Gordon, was he
not?
A. I suppose the records will sho,v, I don't recall }.{r. Turner being here but once. lie may have been here hvice.
Q. Don't you recall that at that meeting the overpa,yment,
or what we call the .surcharge, of $3,800 in the Brubaker account against Rhea Gordon's estate was under discussion
again?
.
A. It was discussed a.t both meetings, I think; more at the
first than at tlie second, I think.
Q. Didn't you propose yourself at that second meeting
that in order to eliminate the $3,800 surcharge, that you would
redra'v the portion of the account showing such surcharge
and submit same to the Referee, meaning Commissioner
Sheild; and upon the consent of parties then present by
counsel didn't you state at that time that you could draw
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that account in such a way that the question of the right of
the Administrator of Rhea Gordon to six per cent interest
on the $100,000 since 1905 would not be brought to the attention of either the attorney for Rhea's Administrator or the
Referee?
A. I did not. I made no proposition to settle by withholding from the Commissioner any material facts in my
possession. I had nothing to do, as counsel for the American Surety Company, with w.hat interest JR.hea Gordon's
estate had in George Gordon's estate, after the liability of
the Surety Company was .eliminated. I will add that more
than once I was inclined to call the attention of
pag·e 203 ~ Mr. Patteson and Mr. Beverley to the fact that
there was in the record a claim for a large amount
for their client. I refrained from saying anything to any
one about it, because I did not think it was my business, as
counsel for the American Surety Company, to do so. IIad I
done so, the agreement now in dispute would never have
been signed.
Q. The claim was apparent in the record all the time?
A. If Mr. Sheild had lived, I am satisfied that he would
have taken the same view I took, that he should allow interest on that legacy and the liability that we claim from the
Gordon estate to Rhea Gordon's estate would have been sustained.
Q. .At that same meeting to which I have last referred, the
one in November, 1919, did not :h1r. Carpenter and Mr. Turner, referring to the subject matter of my last preceCling
.question, state that they ·were unable to see how the matter
could be worked out on the line suggested, but requested you
to send them a copy of that portion of the account as was pro.:.
posed to be redra,VJ.l by you, and that upon receipt thereof
they w·ould then consider the Surety Company's offer? •
A. The Surety Company made no offer of any kind further
than to intimate that they 'vould possibly agree to a settlement on the allowance of a three per cent commission and
the elimination of the. claim of the overpayment to Rhea Gordon. ·

RE-DIR.ECT EX...'-\1IINATION.
By Mr. Denny:
Q. Mr. Wellford, did you file a eopy of either your five or
three per cent accounting in the papers so as to make it a
matter of record i
A. I filed a copy of the five per cent account.
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Q. At what time~
A. At the meeting held in Richmond, in May, 1924.
Q. Was your account or the contention of the
page 204 ~ Surety Company as to the amount due Rhea
Gordon made a. matter of record until that date!
A. No, sir. I had numerous talks with Mr. Sheild in which
I told him that I had statements ready 'vhich I 'vould file
when the proper time came. IIe ahYa.ys said that he would
do nothing until 'the legitimacy question was settled.
Q. Would it have been possible for the attorney representing Sydnor, or Sydnor himself, to have learned these
facts testified to by you from the record f

Mr. Scott: Question objected to because it calls for an
opinion and conclusion of Mr. Wellford.

A. No.
By )\ifr. Denny:
Q. I shall reword my question. Were any of the facts testified to by you placed in the record before May, 1924¥
Mr. Scott: Question objected· to; the record speaks for itself. Mr. Wellford is not competent to testify what is or is
not in the record.

.A,.. No, sir.
~M~D@~:

Q. Were these accounts filed 'vith any official before
1924Y
A. No, sir.

~Iay,

.

.

1

And further this deponent saith not.

I

Signature of witness waived by consent of parties by counsel.
Note :-1\fr. Denny here introduces in evidence the follo,ving letters :

Jannary 5, 1920.
Estate of George S. Gordon, Attention of Cyrus C..
Tunner, Jr.
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Messrs. Winthrop & Stimson,
32 Liberty Street,
New York City.
page 205

~

Gentlemen:

I hand you here,vith as stated and prepared by Mr. Wellford a copy of the account of the Executor and a copy of the
account of the Trustee; a copy of the accounts of the estate
with C. W. Fuller and with Mamie S. Gordon as legatees; a
copy of the legatee account being the amount with which the
Executor 'vas chargeable in his first partial account together
"rith interest; a copy of a statement showing the difference
in the balance due the Executor in commissions computed on
a basis of three instead of five per ·cent, and a copy of Mr.
Wellford's letter of December lOth.
lVIr. "\Vellford forwarded to us at the time only one extra
copy of these papers which I placed in the hands of Mr. Brubaker, and I have therefore had the additional copies made
in our office for you and for the other attorneys interested.

JOHN MacGREGOR, Jr.
JM-S.
Encls.

. COPY.
December 10, 1919.
Mr.•John MacGregor, Jr.,
Messrs. Garfield, 1\facGregor & Baldwin,
1029 Garfield Building,
New York City.
Dear Mr. MacGregor:
I am enclosing you lwrewith two copies of the corrected
executorial account and two copies of the account of C. vV.
Fuller, Trustee for Rhea Gordon, stated in the way I think
will be acceptable to the Commissioner.
You will note that the statement of the executorial account
allo,ving 3% commissions, instead of 5%, shows a difference
in the hvo accounts of $5,174.62 against the Executor. Tho
detailed statement of the difference in the halpage 206 ~ ances of the hvo accounts enclosed herewith will
show you how this difference .arises. The balance
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shown due by the Trustee account is almost identical with
the balance shown by the account made off by Mr. Brubaker
and myself the morning you left.
The result of all the accounts sho,vs that the executor owed
the trust fund a.t the time of his death
Nov. 26, 1917, ................................. $44,142.62
He owed the legatee accounts, as shown by the
19,394.66
statement furnished you,
_ Making a total of
$63,537.28,
This balance is subject to a credit by
the amount shown to be due the executor by the executorial account .... $1,009.46
and the balance in .bank to the credit
of the executor at the time of his
death. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5, 778.68
Aggregating
Which would leave a net amount due
the estate and the trust fund by the
executor at the time·of his death,

6,788.14

$56,749.14

I believe these figures are correct.

Yours very truly,
Law Office of
WINTHROP ·& STIMSON
Mutual Life Buildings, No. 32 Liberty Street
New York.
January 10, 1920.
Re : Estate of George S. Gordon.
John MacGregor, Jr., Esq.,
1920 Garfield Building,

Cleveland, Ohio.
Dear Sir:-

. We wish to acknowledge receipt of your letter of January
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5th enclosing statement of the executor's account
page 207} as prepared by Mr. Wellford and to thank you
for sending it to us.
Yours Very truly,

WINTHROP & STIMSON.

PERCY S. DUDLEY
~6 Liberty Street
New York..

January 8, 1920.
Estate of George S. Gordon.
John MacGregor, Jr., Esq.,
Garfield Building,
Cleveland, Ohio.
Dear :Nir. !IacGregor:
I am in receipt of your letter of the 5th instant, enclosing
a copy of the account as prepared by Mr. Wellford, for

'vhich please accept my thanks.
I suppose 've will all meet at Richmond on the 15th. I have
received notice that testimony will be taken concerning Rhea
Searles.
Yours very truly

P. S. DUDLEY.
page 208 } DEPOSITIONS OF W. W. BEVERLEY FILED
JUNE 28TH, 1926.

W. W. BEVERLEY,
Having been first duly sw.orn, deposes and says as follows:

DIRECT EXMIINATION.

By ].{e. Denny:

.

Q. Mr. Beverley, will you state your name and occupation t

A. W. W. Beverley, attorney-at-law.
.
Q. Have you ever had any connection with the consolidated
suits of Fuller etc. vs. Searles and othe.rs, and Cannon and
DeYoung, Administrators, vs. Stelle and others?
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A. I represented W. W. Sydnor, Administrator of Rhea
Searles, im only one branch of the case, in which a petition
'vas filed by Lyle Searles, claiming that Rhea Gordon, his
wife, was the daughter of Gordon. That branch of this case
was decided adversely to the interest of Lyle Searles by this
Court and also by the Court of Appeals. I did not follow the
case after Judge Scott decided in the lower court.
Q. Did you, as counsel for Sydnor, kno'v anything of the
claim advanced by one of the parties to this suit that, irrespective of the question of the leg·itimacy of Rhea Gordon,
she was entitled to a. considerable sum of money 1
A. I never examined the papers in this case and all I know
is what my understanding was. I don't know how I came
to that understanding, but I thought there was no money coming to Sydnor unless we won out in the Court of Appeals on
the question of the legitimacy of Rhea Gordon. But, as I
have said, I never examined the accounts or investigated the
matter at all.
Q. So far as you kno'v from your conversation with Sydnor, did Sydnor know anything about this claim ~
Mr. Scott: This question and any answer thereto are excepted to, because what passed between Mr. Bevpage 209 ~ erley and ~fr. Sydnor is not evidence against the
parties represented by us, and ~Ir. Beverley's
statement about what Mr. Sydnor may have said to him is
purely heresay.
By Mr. Denny:
Q. I will amend my question. Mr. Beverley, did Mr. Sydnor ever say anything to you about the existence of a claim
of the estate of Hhea. Gordon on the funds of the Gordon ·
estate 'vhich was not dependent upon her legitimacy?
Mr. Scott: Question excepted to for the same reason tha.t
what Mr. Sydnor did or did not state to ~Ir. Beverley is not ·
evidence in the case.
A. Of course, Mr. Sydnor was my client, but I do not see
any impropriety in stating wha.tever facts I know, though I
believe it is purely heresa.y. After the question of legitimacy
was determined as I have stated, we did not follow or take
any interest in the case in the Court of Appeals. Mr. Sydnor
stated that Mr. Patteson had called on him to sign a certain
paper, and I understood from Mr. Sydnor that Searles had
already signed it. I told 1\llr. Sydnor that I was ready to
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go with him to Mr. Patteson's office, but whatever paper he
signed should be signed with the approval of the Court. I
did not go with l\ir. Sydnor. I understood afterwards he
did sign some paper. I have never seen the paper. That was
probably the last conversation I ha'd 'vith 1\{r. Sydnor with
regard to the suit.
Q. There is a paper in this case dated August 2, 1923,
signed by Lyle E. Searles as administrator and by Searles
in his own right, and hy Sydnor as administrator, by which
the makers thereof purport to release to all the parties in
this suit their claims against those parties, and by which
they then purported to assign to certain parties in this suit
their claims against other parties. This paper
page 210 ~ was made subject to the approval of the Court,
and a decree ratifying and approving it was entered on July 31st, 19Q3. rrhat decree does not bear your signature as counsel for Sydnor. Did you ever see that decree?
A. I don't remember seeing it.
Q. Do you remember the date of Sydnor's death!
A. I think it was June 12, 1924. I am not positive. The
18th of June, 1924, is the date his v.rill was probated, and I
'vill say he died the 12th day of June, 1924. A
CROSS EXAMINATION.
By ~fr. Scott:
Q. Mr. Beverley, you 'vere counsel for W. W. Sydnor;
Administrator of the estate of Rhea Gordon, in the controversy, brought on by the petition of Lyle Searles, I believe 1
A. Yes, sir.
· ·
·
· Q. You in that matter 'vere associated with Mr. S. S. P.
Patteson, who was counsel for Lyle Searles in that matter?
A. Yes, sir.
Q. You together were representing Lyle Searles in that
matter?
A. Yes, sir.
Q. Both of you stood together?
A. I think so, yes, sir. In other words, our interests were
identical.
Q. In other 'vords, you and 1\ir. Patteson, together with
1\~Ir. Shaw of Detroit, represented that interest, as I recall?
A. Yes, sir.
Q. You and J\IIr. Patteson conferred 'vith 1\fr. R. E. Scott
as counsel for the next of kin, with reference to that matter?
A. I think we did.
Q. I 'viii ask you to examine this letter and see if you did
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.
not get a copy of it, and .refresh your memory
page 211 ~ about it. I sho'v you a copy of a letter dated
July 24, 1923, written by :Nir. R. E. Scott, of counsel for the next of kin, to l\{r. F. B. Carpenter, 'vhich was
some days prior to the entry of the order, and ask you if you
did not get a copy of that letter.
.
A. (Examining) Since you have shown me the letter; I
think I received a copy of this letter-I ascertain same by
looking at my files-which I had entirely forgotten.
Q. That letter, Mr. Beverley, refers to the result of the
conference between you and Mr. Patteson on one side, and Mr.
Scott on the other, a.s set out in tha.t telegram. You remembered that conference, do you not?
A. I remember several conferences with Mr. Scott and Mr.
Patteson. I 'vill add that my memory is not at all clear, but
I presume 've had the conference referred to in this. letter.
Q. W a.s there anything else to confer about except that
release and the entry of that decree at that time Y
A. Not that I kno·w of.
Q. Don't you remember in that conferenCe Mr. Scott explained why he wanted information and wanted to wknow
whether you had any claims, as he 'vanted to settle between
the parties and a .decree would be asked to confirm it? You
observe there that we 'vere asking about the costs and your
attorneys fees which would be embraced in the costs.
A. I tl1ink there was some reason given. That you wished
the matter disposed of was, I think, the reason you wanted
the statement furnished to you.
Q. And there was no reason to confer with you and 1\Ir.
Patteson representing Rhea Gordon's estate interest, except
concerning the proposed settlement that was then being negotiated, was there Y
A. I don't imagine there was.
page 212

~

Note: Mr. Scott here introduces in evidence
said letter as follows:

''In Re: George Gordon's Estate. ·
Richmond, V a., July 24th, 1924Frank B; Carpenter, Esq.,
Attorney at Law,
1406 Union National Bank,
Cleveland, Ohio.
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Mr. dear Mr. Carpenter:
I received this morning your telegram of the 24th inst. relating to the above matter, and after a conferf1nce with both
Mr. Patteson and Mr. Beverley wired you as follows:
'Yours 24th. Upon compliance with terms release and after
there will be no further liability on us for costs or attorneys'
fees so far as Searles and Sydnor are concerned', which I beg
leave to confirm.
What is stated in this telegram correctly represents the
situation as we at this end of the line und~rstand it.
Very truly yours,

R. E. SCOTT/'
RES-B
Copy to S. S. P. Patteson, Esq.
Copy to W. W. Beverley, Esq.
RE-DIRECT EXAMINATION.
By Mr. Denny:
Q. Mr. Beverley, did you represent any party in these proceedings except Sydnor T
A. I did not.
Q. Dfd you ha:ve authority to endorse decrees for any other
party~

A. I did not.
- Q. So far as you know, you alone were representing Syd-

nor?
A. I think so.
Q. Do you kno'v of any authority that :Afr. Patteson had
to endorse decrees for Sydnor?
page 213 ~ A. No. I think all decrees were endorsed by
me for Sydnor. I am not positive about it, b~ I
think so.
Q. Did you ever endorse a decree in this suit for any one
other than Sydnor Y
A. No, I did-not.
Q. Referring to a conference which appears to have taken
place between you and Mr. Scott and 1\IIr. Patteson on July
24, 1923, was there any intimation given that there ·was a
possibility of Rhea Gordon being entitled to anything in the
estate of George S. Gordon Y
A. No, I don't remember any. In fact, I can hardly remember the exact conference. It has been a long time ago ;
I had really forgotten that that le~ter was sent me; I suppose
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it is in my files. But, as I say, we had no interest in the matter after it was decided.
Q. The Commissioner's report finds that the estate of Gordon is indebted to Rhea Gordon in the sum of between $16,000
and $17,000. If you had known there was any possibility of
moneys coming to Rhea Gordon, how would you have advised
Sydnor as to the execution· of the paper dated August 22,
19237
1\tlr. Scott: ·This question is objected to, because 'V:hat 1\[r.
Beverley might have done in a case stated has nothing to do
with this branch of the proceedings, or any other that I knowrt
of, and therefore is entirely irrelevant, a~1d the question is
not proper on re-direct examination.
A. I will state that I had no idea that there was any 1noney
coming to. the estate of Rhea Gordon. Certainly if T had
lmown that the amount of $15,000 or over 'vas coming to the
estate of Rhea Gordon~I don't think that Mr. Sydnor kne'v
this-I certainly would not have advised him to sign the
papers. From a personal standpoint I would certainly have
been interested in ·this matter for a fee, as I received none in
this case, and I certainly would not have advised him to sign
them. As I said, I did not advise him to sign
page 214 ~ a paper, but I told him I 'vould go up there with
him, and I told him if he did sign a. paper, to sign
it subject to the approval of the -court.
·
RE-CROSS EXAMINATION.
By 1\{r. Scott :
Q. Suppose, ~Ir. Beverley, there was a statement ~n the
record showing that Rhea Gordon's estate would he indebted
to jhe George Gordon estate in the sum, as of 1919, in excess
or$3,000 ; and suppose, further, that George S. Gordon's
estate was then supposed to be insolvent. You are not prepared to sa.y ·what your advice would have been then1 It
would certainly have been different from what you have
stated, would it notY
A. Yes, sir. From my recollection of the testimony, I don't
know 'vhether the administrator testified-my understanding
was that Fuller had overpaid Rhea Gordon and there was
absolutely nothing coming to Rhea Gordon's estate unless we
were successful in the legitimacy branch of the case; and it
was only when this petition was brought by Searles that
Sydnor asked me to represent him, thinking that claim might
be established.
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Q. At the time you were talking to Sydnor 'vith reference
to signing that agreement for settlement ~n the hands of 1\fr.
Patteson, didn't you understand that some money would pass
from the side represented by .~!Ir. Scott and his associates to
Rhea Gordon's estate?
A. Yes, I understood that a small sum of money was to be
paid, and I now recall that I told Sydnor that I thought he
would be entitled to commissions. But after seeing ~Ir. Patteson, he told as long as Searles had put up so much money, that
he felt sorry for him and he was not going to charge anything.
I understood that the reason this money was paid was very
probably because that there were some real estate holdings
in Cleveland that they wanted to release in tl1is
page 215 } case. I think I got that from Sydnor; I don't
know where he got it from; I don't think it is evidence.
RE-RE-DIRECT EXAJVIINATION.
By Mr. Denny:
Q. Mr. Beverley, so far as you know did any of the consideration that 'vas paid for the release and assignment above
mentioned go to Sydnor as Administrator?
A. The only way I can answer that is the way I have answered a previous question. I don't think Sydnor ever sa'Y a
penny of it and he did not charge naything for his commis-·
sions.
Q. In the conference on July 24, 1923, or at any other tinw,
did you know that one of the parties to this suit had given
notice to the other parties that Rhea Gordon's estate was
entitled to more than $44,000?
A. I did not, sir.
And further this deponent saith not.
Signature of witness waived by consent of parties by counsel.
page 216 } (DEPOSITIONS OF CROFUT
YOUNG'S RETUR-NED ~fA·Y
28TH, 1926.)
Virginia:
In the CircuitCourt of the County of Henrico.
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DE-
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Clifford W. Fuller, Executor, etc.,
vs.
Myrtle R. Gordon Searles et al.,
and
John L. Cannon and B. I. DeYoung, Administrators, etc.,
vs.
Elsie Gordon Stelle et al.
By depositions of Henry Crofut and B. I. DeYoung, taken
before William M. Kitzmiller, Notary Public for the Commonwealth of Pennsylvania, residing in the City of Philadelphia, pursuant to the annexed notice to be read in evidence
on behalf of Collins Denny, Jr., Administrator, Estate of Rhea
Gordon Searles in Virginia, and Henry Crofut, in the matter.
of the original and amended and supplemental petitions and
cross bill filed in these consolidated cases.
Present-Collins Denny, Jr., in person, Administrator
Estate of Rhea Gordon Searles, at the request of B. R. Wellford, Esq., counsel for Henry Crofut; -at the taking· of these
depositions, P.,.S. Dudley, Esq., and James N. Dunlop, Esq.,
counsel for the next of kin of James L. Gordon.
It is agreed by counsel that tl1e constitutions, statutes and
·decisions of the States of Pennsylvania and "Niichigan may be
read into the record of these proceedings by any party, subject to any objection by the other party, as to
page· 217 ~ materiality, relevancy and competency, but not as
to the method of proof. At the request of Denny,
Administrator, 'the following statutes taken from the final
publication of the Laws of the General Assembly of the Commonwealth of Pennsylvania, passed the session of 1917, are
read into the evidence.

The lntesta.te Act, No. 192. An act relating to the descent
and distribution of the real and personal property of persons
dying intestate; and to provide for the recording and registering of the decrees of the orphans' court in connection therewith, and the fees therefor. Approved June 7, 1917.
Section 2. (a) Wi1ere such intestate shall leave a spouse
surviving and other kindred, but no issue, the surviving
spouse shall be entitled to the real or personal estate, or both,
to the aggregate value of five thousand dollars, in addition,
in the case of a widow, to the widow's exemption as allowed

--
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by law; and, if such estate shall exceed in value the sum of
:five thousand dollars, the surviving spouse shall be entitled
to the sum of five thousand dollars absolutely, to be chosen
by him or her from real or personal estate, or both, and in
addition thereto shall be entitled to one-half part of the remaining real and personal estate: Provided, That the provisions of this clause shall apply only to cases of actual intestacy of husband or wife, entire or partial, and not to cases
where the surviving spouse shall elect to take against the
will of the deceased spouse.
Section 5. No husband who shall have, for one year or upwards previous to the death of his wife, wilfully neglected
or refus.ed to provide for his wife, or shall have for that
period or upwards wilf~lly and maliciously deserted her, shall
have the right to claim any title or interest in her real or
personal estate afte~ her decease, under the provisions of this
act.
Section 8. In default of issue, as aforesaid, the real and
personal estate of su.ch intestate not hereinbefore given to the
surviving spouse, if any there be, shall go to and be vested
in the father and mother of such intestate; or, if either the
father or mother be dead at the time of the death of the intestate, the parent surviving shall take such real and personal estate.
page 218

~

Section 27. This act shall take effect on ·the
thirty-first day of December, nineteen hundred
and seventeen, and shall apply to the estates, real and personal, of all persons dying intestate on or after said day.
As to the estates, real and personal, of all persons dying
before that day, the existing laws shall rem~in in full force
and effect.
Section 28. This act of Assembly is intended as an entire
and complete system for the descent and distribution of the
estates, real and personal, of persons dying intestate. The
following acts and parts of acts of Assembly· are hereby repealed as respectively indicated, but so far only as relates to
the estates, real and personal, of any person or persons dying
intestate on or after the thirty-first day of December, nineteen hundred and seventeen. The repeal of the first section
of an act shall not repeal the enacting cia use.
Section five and the proviso to section seven of an act, en-
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titled ''An act relating to certain duties and rights of husband and wife, and parents and children'', app:r:oved 1\{ay
fourth, eighteen hundred and fifty-five (Pamphlet Laws, four
hundred and thirty), absolutely.
Counsel for next of kin object to the materiality, relevancy
and competency of the statute read in evidence and particularly for any purpose intending to impair the effect of the
decree of the Michigan probate court already admitted in
evidence and marked L. E. S. Exhibit "A".
Counsel replies that by having read into the evidence the
above sections of the Pennsylvania Act, he is giving the full
law of the State of Pennsylvania applicable to this case, a
portion of which was heretofore placed in the record· by counsel for the next of kin.
HENRY CROFUT,
'vitness on behalf of Denny, Administrator, being first duly
sworn, deposes and says as follows:
EXAMINATION IN CHIEF.

Q. Mr. Crofut, will you recite in full your name, place of
residence and occupation~
A. Henry Crofut. R-esidence, 1824 _North 26th
page 219 ~ Street, Philadelphia, Pennsylvania. Occupation,
Section l'Ianager, Strawbridge & Clothier, Philadelphia, Pa.
Q. }.{r. Crofut, are you the same Henry Crofut who has
heretofore testified in these proceedings?
A. I am.
Q. In ~hat former testimony, yo1~ testified that the :first
time you saw your daughter Rhea after you and your wife
had separated was in the summer of 1915. When did you
next see her, Mr. Crofutf
A. Some time before Christmas, 1916.
Q. What were the circumstances "Qnder which you saw her·¥
Mr. Dudley: Counsel for the next of kin objects to any
testimony upon the allegations contained in the amended and
supplemental petition with respect to the late Rhea Crofut
Searles on the ground that it is immaterial, irrelevant and
incompetent, and particularly that it is incompetent to contradict or impair the effect of the decree of the Probate Court
of J\Hchigan already in evidence in these proceedings ancl
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marked L. E. S. Exhibit "A", and the counsel desires that
all of Mr. Crofut 's testimony be considered as taken r:;ubject
to the foregoing objections.
By Mr. Denny: Counsel for Henry Crofut understand this
objection applies to all questions that will be asked Mr. Crofut
and in reply thereto would state that the allegations of the
appeal set forth that Rhea Gordon was domiciled in Pennsylvania and was deserted by her husband; that the evidence now
offered is material and relevant in view of the fact that it goes
to the question of domicile and in view of the fact that it goes
to the question of jurisdiction of the :Michigan Court to appoint an administrator. of the Estate of Rhea
page 220 ~ Gordon Searles in Michigan.
A. I
received a telegram and a long distance
'phone ~all from Toledo, Ohio, stating that she had left school
and was coming.ho:~Ae. I got the long distance 'phone through
the Central at City Hall and they, after some 'phoning, built
up another connection and I talked with Rhea over the 'phone,
told her to ren1ain where she was and I would send her money.
About half past ten, I went to the Western Union Telegraph
Office and telegraphed fifty dollars and told her to come on
home and I would meet her at the train. The follo,ving afternoon, I don't remember just the date nor the hour, I met Rhea
at the Pennsylvania Station, Broad Street Station, in Philadelphia and took her to my home.
Q. Whom had Rhea been living with before?
A.. Immediately before living with me, she had been living
at boarding school.
·
Q. Had you been corresponding with her while she was in
boarding school?
A. Yes.
Q. What was the note of that correspondence?
A. Rhea wrote me-. Mr. Dudley: I object tq any statements contained in letters, made by word of mouth to witness by Rhea Searles as
immaterial, irrelevant and incompetent, and particularly on
the ground of heresay evidence.
A. Rhea wrote me that she was tired of going to school
and wanted to come home, that was the substance of several
letters and in reply to each of those letters, I advised her to
remain at school until she had finished, pointing out the fact
that she 'vould regret later on in life that she did not take
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advantage of the opportunities the school prepage 221 } sented at that time. Just before she came home,
I received a letter in which she assured me that I
was right and in view of the fact that I had promised to
come to Michigan and spend a few days with her, she agreed
to finish that term of school.
Q. How long was she at your home in Philadelphia~ Mr.
Crofut?
A. From just before Christmas until some time in March,
1917.
Q. Where did she go then¥
A. She told me that she wanted to make a visit to her aunt
and friends in Detroit, to be gone about a month. I suggested
that it would be .quite the proper thing to do.
· Q. In your former testimony, Mr. Crofut, you testified very
fully as to a visit made by you to Detr-oit at about the time
of Rhea;s marriage to Lyle A. Searles. About what time did
you return to Philadelphia from that visit?
A. I remained away on that visit about two weeks.
Q. The evidence heretofore taken shows that Rhea Gordon
and Lyle A. Searles were married about lVIay 10, 1917. Where
did they first live after they were first married Y
A. They came on to Philadelphia and lived a few days with
me and then they secured an apartment on Sansom Street
in West Philadelphia.
Q. How long did they live there, Mr. Crofut ~
A. About three months.
Q. Did they live together there during· that whole time of
three months?
A. No, I would say not.
page 222 } Q. When did you first learn, sir, that they were
npt living together?
A. It was the 19th of July, 1917.
Q. How do you place the date?
A. I place the date very clearly as of the 19th of July
because it was on that date that Francis P. Moitz applied to
me fo_r enlistment in the Army apd I had ftrst refused him
because I thought he was too old. I I a ter received a 'phone
call from the Receiver of Taxes, present Mayor Kendrick,
and a personal request from David ~fcCouch and James Robinson, then Superintendent of Police, that· if he passed the
physical examination to enlist him in my troop. I again sent
for him and enlisted him. This I know from the records to be
the 19th of July.
Q. You have checked up on those records?
A. Yes, I have checked up on those records.
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Q. How was it that you happened to learn that they were
not living together¥ ·
.
A. Rhea told me in· the Courtyard <>f City Hall in reply to
a question from me.

Mr. Dudley: I object to any statements made to the witness by Rhea Searles as incompetent, irrelevant and immaterial and as heresay evidence with respect to the next
of kin.
·
Counsel replies that statements are admissible as part of
the res gestae.
A. That Searles had left her and that she was then unaware
of his whereabouts.
Q. Where you in the Army at that time, Mr. Or"ofut?
A. I was.
page 222-A ~ Q. How long were you in Philadelphia after
that time?
A. Until the third day of August, 1917.
Q. Did you see Rhea within that timet
A. Only once.
Q. Did Searles come back to her during that time so far
as you know?
·A. Not to. my knowledge.
Q. Where did you go on August 3?
A. On August 3 we went to Mt. Gretna, Pennsylvania.
Q. How long were you there~
A. ·We remained there until about the 2d of September..
Q. Then where did you go?
A. Then we went to Camp Hancock, Augusta, Georgia.
Q. When did you next return to Philadelphia?
A. On or about the 24th of December, 1917.
Q. During this absence, were you in correspondence with
Rhea?
A. Yes.
Q. Have you any of those letters'
A. I have not.
·
Q. About how often were you writing to one another?
A. I received but two letters while at Camp Hancock. I
wrote to her but once.
·
Q. You have testified, Mr. Crofut, that when you returned
to Camp Hancock on January 2,1918, Rhea went with you and
stayed with you until .April29. During that time, did she see
Searlesf
·
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A. She did not.
Q. So far as you know·, did she hear from him f
page 223 ~ A.. She did not.
Q. Did she mention him to you at allY
A. We only had one conversation about him 'vhile we were
in Augusta.
Q. What was tne substance of this conversation?
Mr. Dudley: That is objected to as immaterial, irrelevant
and incompetent, and particularly on the ground of heresay
evidence, on behalf of the next of kin.
A. I don't recall just what started the conversation except
that she said she wished she had never met Searles, that the
name Searles had meant trouble to her since she had first
heard it.
·
Q. "\Vhen did you go abroad, 1\fr. Crofutf
A. I sailed from Hoboken on or about the sixth day of
May, 1918.
Q. Had Rhea died before you got back~
A. She had.
Q. Were you in correspondence with her during the time
you were abroad?
A. Regularly, hvice a month.
Q. You testified in your former deposition, Mr. Crofut,
that your letters from her were in your field desk which had
been lost in transportation. Have you ever gotten those letters?
A. I have not. I received a settlement from the Government for a part of the contents and know definitely that the
field desk was salvaged as Government property in Boston, .
Mass.
Q. To the best of your memory, was Searles mentioned in
any of these letters received from Rhea f
Mr. Dudley: Counsel for the next of kin objects on the
ground that it is immaterial, irrelevant and incompetent.
A. No.
Q. Mr. Crofut, after Rhea and Searles came to
live in Philadelphia in June, 1917, did Rhea ever
return to Detroit so far as you knowf
A.. Not to my knowledge.
Q. During the time Rhea was with you after her marriage,
was she receiving any remittance from Searles either directly
or indirectly, so far as you know!
A. Not so far as I know.

page 224
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Q. So far as you know then, from the time Searles left Rhea
in Philadelphia, she did not hear from him Y
A. That is so far as I know.
CROSS EXAMINATION.
Q. Mr. Crofnt, you have stated that you are the same Henry
Crofut who testified in these proceedings on or about May 10,
1920, at Richmond, Virginia?
A. I am.
Q. Was the testimony you then gave the truth so far as
you can recall?
A. It was.
Q. Mr. DeYoung had been your attorney for some time
prior to 1917, had he not t
A. Insofar as I had needed an attor;ney, yes.
Q. And so far as you have needed an attorney since then,
has ~Ir. DeYoung acted for you f
A. He has not.
page 225 ~ Q. Who are your attorneys in this proceeding~
A. B. R. Wellford, Richmond, Virginia.
Q. And when did you retain 1\fr. Wellford Y
A. A little over a year ago now.
Q. Who initiated the connection? Did you write to him or
did he write to you or was the letter written by some one else Y

Mr. Denny: Counsel for Henry Crofut object to this whole
line of testimony as being immaterial and irrelevant.
A. Mr. first correspondence was not with Mr. Wellford but
with Mr. MacGregor, that is Mr. MacGregor of Cleveland,
Ohio.
Q. Did he write to you on the subject 1
A. He called on me personally.
Q. In Philadelphia Y
A. In Philadelphia.
Q. In consequence of that conversation with Mr. MacGregor, did you have some communication with Mr. Wellford?
A. No.
Q. What happened next?
A. After my conversation with Mr. MacGregor, I applied
for Letters of Administration in Pennsylvania in. the estate
of my daughter.
Q. And what happened thenT
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A. Letters of Administration were granted and I retained
Mr. MacGregory as my attorney to represent me in the case.
Q. It was through Mr. MacGregor, then, that Mr. Wellford
came into the case, is that right~
A. Yes.

Q. I have no further questions. I suppose we can waive
signatures.
page 226

~

Note: Signature waived by agreement of
parties by counsel.
·

B. I. DEYOUNG,
witness on behalf of Denny, Administrator, and Crofut, being
first drily sworn, deposes and says as follows:
EXAMINATION IN CHIEF.
Q. Mr. DeYoung, will you please state your name and occupation Y
A. B. I. DeYoung, my :vrivate office is 1007 West End Trust
Building, my occupation is Assistant United States District
Attorney.
Q. You are. I believe, sir, one of the Administrators, d. b. n.
c. t. a. of the Estate of GeorgeS. Gordon, and have heretofore
testified to these proceedings ?
A. Yes.
Q. Mr .. DeYoung, did you ever know Rhea Gordon Searles?
A. Did I ever kno'v her, yes.

Mr. Dudley: Counsel for the next of kin objects to any testimony upon the allegations contained in the amended and
supplemental petition with respect to the late Rhea Crofut
Searles on the _ground that it is immaterial, irrelevant and
incompetent, and particularly that it is incompetent to contradict or impair the effect of the decree of the Probate
Court of Michigan already in evidence in these proceedings
and marked L. E. S. Exhibit" A", and the counsel desireR that
all of Mr. DeYoung's testimony be considered as taken sub·
ject to the foregoing objections.
By ~Ir. Denny: Counsel for Henry Crofut understand this
objection applies.to all questions that will be asked 1\Ir. Deyoung and in reply thereto would state that the allegations
of the appeal set forth that Rhea Gordon was
page 227 ~ domici~ed in Pen~sylvania and was deserted by
her husband; that the evidence now offered is
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material and relevant in view of the fact that it goes to the
question of domicile and in view of the fact that it goes to
the question of jurisdiction of the Michigan Court to appoint
an administrator of the Estate of Rhea Gordon Searles in
Michigan.

Q. Mr. DeYoung, you testified formerly that you first met
Rhea in 1916 and that you were introduced to her by her
father, Henry Crofut, and that you repr~sented her interest
in the George S. Gordon Estate. Where was Rhea residing
when you first met her Y
A. With her father.
Q. Here in Philadelphia Y
A. Here in Philadelphia with her father.
_
Q. How long was she here with him, do you remember Y
A. I think she _lived at his house approximately three
months.
Q. Do you know where she 'vent when she left her father's
house?
·
A. Well, I know that she paid a visit to Detroit but I do
not know where she lived there.
Q. The evidence shows that Rhea and Searles were married on May 10, 1917. Did she and her husband return to
Philadelphia f
A. Oh, yes, r saw them.
Q. About what time did they come back, Mr. DeYoung?
A. Around the firs.t part of June or the end of May.
Q. Where did they live Y
A. I don't recall where they lived immediately on their
coming back, but in June they rented an apartment at 4620
Sansom Street.
page 228 ~ Q. Funds coming to Rhea from the George S.
Gordon Estate came through you according to
your former testimony?
A. It came to me, yes.
Q. Who paid the rent for this apartment?
A. Rhea did by my check, that is to say, I paid the rent
from the fund belonging to Rhea.
Q. How long did Rhea live there~
A. They lived there about three or four weeks but Rhea
lived there longer thEJ,n that.
Q. About what time did Searles leave here?
A. About three or four 'veeks after they had rented that
apartment.
Q. Where did Rhea live then f
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A. At 4620 Sansom Street.
Q. Where did Rhea. live after that f
A. Rhea continued on at that apartment about one montl1
after that and then went to Atlantic City to the Odsworth
Hotel. I want to say the dates and times 'vhich I am stating
from my recollection are a nproximate, of course.
Q. You have stated, Mr. :DeYoung, that with Rhea's funds
you paid the rent for this apartment: Did you pay any other
bills for herf
A. Yes, I did. I gave her the money to pay provision bills
and I gave her the money to pay bills for her own wearing
apparel from time to time. Prior to her marriage, I paid
out of the money for an automobile which she bought but that
was prior to her marriage and not subsequent. I know that. ·
Q. While Rhea and her husband were living together, did
Rhea give the husband any money that you kno'v
page 229 ~ off
A. I find that I paid to L. E. Searles $629 and
some odd cents on R.hea 's order. I do not lrno'v the purpose-I me·an to say I do not know tl1e purpose for which the
money was used. I kno·w I paid it.
Q. When did Rhea return to Philadelphia Y
A. Rhea returned to Philadelphia about the month of September in 1917.
Q. How long was she here then f
A. She was here then up to the time of her death with .the
exception of having gone South to visit her father to Augusta, Georgia. I think it was to visit her father.
Q. How were· Rhea's living expenses taken ·care of during
that timet
A. A very short time subsequent to tl1at, she obtained an
apartment at the Clinton Hotel which is at the Northeast corner of 10th & Clinton Streets, Philadelphia. I have a recollection that between the time she left the Clinton Hotel that
she lived for some few weeks 'vith a friend of hers in Philadelphia before she located there. I think this friend lived
in West Phliadelphia, but· I know she lived in West Philadelphia.
Q. And where did you say she located Y
A. She located at the Colonial Hotel which is located at
11th & Spruce Streets, Philadelphia.
Q. Have yon receipts for the monies yon spent out for
Rhea's board and lodging?
.
A. I have either receipts or canceled checks drawn to the
order of the hotel.
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Q. vVhen Rhea returned to Philadelphia the latter part of
April, 1917, were her living expenses taken care of in the
same way that they had been beforeY
A. They 'vere, sir.
page 230 ~ Q. Mr. DeYoung, did you see Searles after he
left Rhea in the summer of 1917 and prior to her
death?
A. No, I did not.
Q. Did Rhea ever mention to you any communications she
might have had with Searles during that periodt
A. You do not need to object, she did not.
Q. When did you next see Searles after he left Philadelphia
in the sumnier of '17 Y
A. 1\{y re<l9llectiou is that I never saw· ·Lyle Searles until
approximately a year after Rhea's death, when he walked into
my office. It was about a year after Rhea's death that he
walked into my office.
·
Q. What was it that he desired to _see you about?

Objection. I no'v object as counsel for next of kin. It is
immaterial, irrelevant and incompetent any conversation with
Mr. Searles.
A. He wanted to locate Rhea and my recollection is thai
he stated to me that he had heard Rhea was dead and he
wanted to see if that was true.
Q. So far as you know, 1'Ir. DeYoung, did Rhea return to
Detroit after she came to live in Philadelphia with her husband?
A. I think she went there on a visit.
Q. Was that before or after her marriage Y
A. I am not positive enough to state?
Q. You testified previously in this proceeding on or about
May 10, 1920, in Richmond, Virginia Y
A. I did-I donot remember the date, Mr. Denny...
page 231

~

CROSS EXAMINATION.

Q. On this same general subject you testified Y
A. I assume I did, sir.
Q. You can state that the evidence you then gave was the
truth so far as you can remember at the time~
A. I certainly do state that.
Q. Do you recollect stating that the lease of this Sansom
Street apartment 'vas taken for some five months at that
time?

-----

------------
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A. I think it was taken for six months.
Q. Do you recollect that Rhea arranged for that lease with
you or through you while Lyle Searles was on a visit to Detroit or during his absence?
·A. No, I don't recollect that and she did not arrange a
lease through me, she arranged the lease because I wrote a
letter to the real estate agent sort of guaranteeing the lease.
As I recollect it, I 'vas trustee for some properties out there.
Q. It was through your good offices that the arrangements
were effected Y
A. Yes, that is true.
Q. Now that, as yon recall it, was in June?
·
A. That is my reoollection, Mr. Dudley, I place it in the
month of June.
Q. And six months would have carried the lease to December, would it not Y
A. Yes.
Q. You have testified today that when Rhea came back to
Philadelphia. in September she went, among other places, to
the Clinton Hotel Y
A. I did, sir.
page 232 } Q. Had the lease been surrendered at that time?
A. It had not.
Q.•So that she had on her hands the apartment on SansoPl
Street and was then living at the Clinton Hotel Y .
-A. No, sir, she did not. This is what occurred. That apartment was leased under a subletting agreement and was leased
furnished, and when Rhea had no further use for it, she
simply packed her stuff and went out, there being nothing
there but her 'vearing apparel and trinkets. There later wa.s
a claim for the rental on that apartment which came to nothing.
·
Q. Well, so far. as the tenant was concerned, the use and
occupation of the apartment was terminated when she went to
Atlantic City?
A. That is correct.
Q. You have stated today that the monies that came from
the GeorgeS. Gordon Estate, meaning by that Mr. Fuller who
was then living and lived in Cleveland, came to you for Rhea's
account?
A. Correct.
Q. And the checks came from Mr. Fuller to Rhea's order,
did thev not?
A. Yes, I think the checks were· all drawn to Rhea G.
Searles.
·
Q~ N o,v, according to the account ~hat was filed in these pro-
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eeedings, Rhea Searles on January 19, 1917, received $250,
on January 26
5,00()
March 12
6,000
March 12 B. I. DeYoung, Acct. R. G. Searles on her
order
4,000
page 233} May 28 B. I. DeYoung, Acct. R. G. Searles
·
$ 400
on her order
May 28 Rhea G. Searles
2,600
July 2 Rhea G. Searles
350
August 8 Rhea G. Searles
350
September 18 B. I. DeYoung, Acct. Rhea G. Searle~-..
350
Do you recall that those sums of money are approximately
those sums of money passed through your hands to Rhea
Searles?
A. Oh, yes, I particularly recall the large sums. I recollect
the $6,000 check. I went to Cleveland to coUect that and Rhea
was with me and I handed her the check. All the other checks
for those large sums, 'vith the exception of one check which
was drawn to me for the purpose of fees, were drawn to
Rhea.
Q. And she received these sums?
A. These sums were all charged but one to Rhea. I want
to state this, that the monthly allowances which eventually
got up to $350 were usually spent by Rhea in advance and
l1ad to be apportioned to various claimants.
Note: Signature waived by agreement of parties by conn~
sel.
·page 234 ~ I, William M. l{itzmiller, a Notary Public for
the Commonwealth of Pennsylvania residing in
the City of Philadelphia, do hereby certify that the foregoing
depositions were duly taken, reduced to writing, and the
signature of witnesses waived by agreement of the parties
by counsel pursuant to the annexed notice and at the place
and time therein mentioned.
In Witness Whereof I have hereunto set my hand and
affixed my official seal at Philadelphia, Pennsylvania, this 27th
day of 1\fay, 1926.
(Sd.) WILLIAl\II M. KITZMILLER,
Notary Public.
1\-fy commission expires January 8, 1929.
(Seal.)
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page 235 ~ (DEPOSITION OF W].L J~ SHAW FILED
·
JUNE 4,. 1926.},
Virginia:
B 4534
In the Circuit Court for the County of Henrico..
C. W. Fuller, Executor,
T.

-

Myrtle R. Gordon Searles et als-.,
and
Cannon and DeYoung, Admrs., etcrr
v.
.
Elsie Gordon Stelle et als.
Deposition of William J. SI1a\v, tal{en before Harry R ..
Howse, Notary Public in and for the County of Wayne, State
of ~Iichigan, on Tuesday, the 18th day of May, A. D. 19~6,.
at the offices of 1\Hller, Canfield, Paddock & Stone, 2148 Penobscot Building, in the city of Detroit, State of Michigan, pursuant to notice hereto attached, to be read in evidence on b't
half of Collins Denny, Jr., Administrator in Virginia of the
Estate of Rhea Gordon Searles and Henry Crofut, in the
matter of the original and amended and supplemental petition
and cross-bill filed by them in the anove mentioned causes.
page 236

~

Present: Mr. Percy S. Dudley, Attorney for
next of kin of George S. Gordon. Mr. Collins
Denny, Jr., in person, Administrator of the Estate of Rhea
Gordon Searles, and, for the purpose of these depositions,
and at the request of B. R. Wellford, counsel for Henry
Crofut.
WILLIAM J. SI-IAW,
was tbereupon called as a witness on behalf of Denny and
Crofut, and being first duly sworn, deposes and says as follows:
DIRECT EXAMINATION.

13y Mr. Denny:
Q. Mr. Shaw, will you state your name, residence and
occupation f
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A. William J. Shaw; business address 2148 Penobscot
Building, Detroit; occupation, attorney..:at-law.
Q. How long have you been practicing law, ~1:r. Shaw1
A. Since 1913.
Q. Mr. Sha,v, have you ever been connected with the consolidated suits of Jl,uller, Executor, against Searles, and Cannon and DeYoung, administrators, against Stelle, now pending in the Circuit Court of Henrico County, Virginia f
A. I have.
page 237 ~ Q. What was your connection with those suits,
JVIr. Shaw~
A. The firm of lVIiller, Canfield, Paddock and Stone of Detroit, Michigan, by whom I am employed, are tlte attorneys for
Lyle E. Searles in this matter, and I, as an associate of that
office, had charge of this particular matter.
Q. What was the contention advanced by Searles 1
Mr. Dudley: I object to that question, and to any evidence tending to contradict or impair the effect of the :1\Hchigan Probate Court decree heretofore marked in evidence in
these _proceedings as ''L.- E. S. Exhibit A". I further object
as immaterial, irrelevant and incompetent.
A. Broadly speaking, the contention advanced by Lyle E.
in this matter was that his 'vife, Rhea Gordon Searles,
was the natural daughter of George S. Gordon, and, as such,
was the heir-at-la'v of George S. Gordon, and upon her decease, he as her husband, was her heir-a t-1a,v.
Q. 1\tfr. Shaw, the record in this case shows that Searles was
unsuccessful in his contention both before the lower court
and on his petition to the Supreme Court of Appeals of the
State of Virginia. Following the ruling of the Court of A.ppeals on the petition filed by him here in behalf of Lyle E.
Searles, there is in the record a paper executed by Lyle E.
Searles, administrator in 1\Hchigan of Rhea Gordon Searles,
and Lyle E. Searles individually, and also by W. W. Sydnor,
administrator in Virginia of Rhea Gordon Searles, by which
paper the makers thereof purport to release to all the parties
before the Court in these proceedings, their rights against
said parties, and then purport to assign to the
page 238 ~ next of kin of George S. Gordon their rights in
and to the estate, real, personal and mixed, of
which the said George S. Gordon died seized and possessed.
This paper is -dated August 2nd, 1923, and is ratified and
approved by decree of court entered July 31, 1923. Do you
Searle~
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know who conducted the negotiation leading to the execution
of this paper dated August 2nd, 1923Y Y
~fr. Dudley: I renew the objection first taken above, as if
he.re repeated, and ask that it be understood that all of Mr.
Shaw's testimony be taken subject to the same objection without repeating it.
·
Mr. Denny: It is so understood.

A. I do.

Q. Who conducted those negotiations~
A. Frank B. Carpenter, Esq., of Cleveland, Ohio, on the one
hand, and myself on the other.
Q. Were those negotiations conducted in person or by correspondence Y
A. Both.
Q. Will you give, Mr. Sha,v, a history of those negotiation~ Y

Mr. Dudley: I here object, upon the further ground that
the conversations and correspondence between Mr. Shaw and
:rvrr. Carpenter are immaterial, irrelevant and incompetent,
and ~ot binding upon the parties to these proceedings.
A. I have refreshed my recollection in this matter by
going through the correspondence in our files concerning this
phase of this case;· and, from such correspondence I find that
on November 14, 1922, Frank B·. Carpenter called upon me
at my office in Detroit, and stated that he was
page 239 ~ hoping immediately to wind up the George S.
Gordon estate, and that in winding up this estate,
it would expedite matters in connection with the American
Surety Company, if our client would sign a release; and he
further stated that he had enjoyed meeting Mr. S. S. P. Patteson, and the men of our office who had had anything to do
with this litigation, and that he would like to see us get a
small fee out of this matter. After this conversation with
Mr~· Carpenter, I wrote our associate counsel, S. S. P. Patteson at Richmond, Virginia, and I also conferred with ~fr.
Canfield and Mr. Stone of our office, being desirous, if possible, of getting at the real reason that ~[r. Carpenter wanted
a release to be signed by Lyle E. Searles.
_Q. Will yon read that letter and file it, please, sir?
(Note: Letter read, filed and marked Exhibit W. J. S.A-1.)
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STIPULATION.
Mr. Denny: (Dictating stipulation.)
It is agreed by counsel that the officer before whom these
depositions are taken shall make copies of these letters, file
them with these depos.itions as the exhibits of William J.
Shaw, and that the same may-be given the same force and
effect as though the originals had been filed.
· Mr. Dudley: That is stipulated.

Q. (By Mr. Denny) = Will you continue now,
Mr. Shaw, with your answer1
A. In reply to our letter, we received a letter from S. S .. ·
P. Patteson under date of November 18th, 1922.

page 240 }

Mr. Dudley: The same 1>bjection to the correspondence as
stated above, all of this correspondence being entered under
the same objection, without repeating the objection,
Mr. Denny: That is so·understood.
(Note:
A-2.)

Letter read, filed and marked Exhibit W. J. S ..

The Witness : The next letter in chronological order in our
file, is a copy of a letter under date of November 21, 1922,
from our office to Frank B. Carpenter, Esq.
(Note:
A-3.)

Letter read, filed and marked Exhibit W. J. ·S.

The Witness: The next communication which I find in my
:file is a letter from Frank B. Carpenter to our office under
date of December 4th, 1922.
(Note: Letter read, filed and marked Exhibit W. J. S .
.A-4.)

.

The Witness: The next letter is under date of December
18, 1922, from Frank B. Carpenter, to our office. ·
Q. (By Mr. Denny): ~fr. Shaw, I notice that the letter just
produced by you, dated December 18th, state·s that the pro·
posed release should also be signed by 1vir. Sydnor. When
did it first come to your attention that Mr. Carpenter de-
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sired this release to be executed by Mr. Sydnorf
A. To the best of my recollection, that was the
first Irno·wledge. I had that Mr. Carpenter would
require Mr. Sydnor's signature on this release.

page 241

~

(Note: Letter read, filed and marked Exlnoit W. J. S.
A-5.)

The Witness: The next letter in our files is. a letter under
date of January 9, 1923, from Frank B. Carpenter to our
office. In connection with this letter, I wish to state that
Mr. Carpent~r ackno"rJedges receipt of a letter from our ~Ir~
Stone, and I do n~t find in the file our copy of that letter.
(Note : Letter read, filed and marked Exhibit. W. J. S.
A-6.)

The Witness: The next letter in our :file is a letter from
R. B. Whitney of Mr. Carpenter's office, addressed to our
office. This letter is not dated, but our office stamp on the
letter is dated ~{arch 2nd, 1923. ·
(Note: Letter read, filed and marked Exhibit W. J. S ..
A-7.)

The Witness: The next letter is a letter from Frank B..
Carpenter to our office, dated May 4th, 1923.
(Note: Letter read, filed and marked Exhibit W. J. S.
A-8.)

The Wi tuess : The next letter is a copy of a letter dated
March 5th, 1923, from our office toR. B. Whitney.
(Note: Letter read, filed and marked Exhibit W. J.

S~

A-9.)
~
The Witness: The next communication is a
· telegram dated June 2nd, 1923, from Frank B.
Carpenter to me.

page 242

(Note: Letter read, filed and marked Exhibit W. J. S ..
A-10.)

The Witness: The next commuJ?.ication is a copy of a telc-
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gram from our office to Frank B. Carpenter, dated June 4th,
1923.
(Note: Letter read, filed and marked Exhibit W. J. S.
A-11.)
The Witness: The next communication is a letter from
Frank B. Carpenter to our office, dated June 4th, 1923.
(Note: Letter read, filed and marked Exhibit W. J. S.
A-12.)
The Witness: The next communication is a carbon copy
of a letter from our office to Frank B. Carpenter, dated June
12th, 1923.
(Note: Letter read, filed and marked Exhibit W. J. S.
A-13.)
The Witness: The next communication is a letter from
Frank B. Carpenter to our office, dated June 21, 1923.
(Note.: Letter read, filed and marked Exhibit W. J. S.
A-14.)
The Witness: The next communication is a letter dated
July 11, 1923, from Frank B .. Carpenter to our office.
Note: Letter (two sheets) read, filed and marked Exhibit
W. J. S. A-15.)
page 243 ~

The Witness: The last communication is a carbon copy of a letter from our office to Frank B.
Carpenter, dated July 13, 1923.

(Note: Letter read, filed and marked Exhibit W. J. S.
A-16.)

Q. (By J.\IIr. Denny): I understood you to say, Mr. Shaw,
that these letters came from your office files, which files are
kept in the usual course of business?
A. That is right.
Q. The letters were received by this office in the usual course
of business Y
A. That is right.
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Q. Mr. Shaw, the letter filed by you as Exhibit W. J. S. A-1,
dated November 15th, 1922, sets out the reasons given you
by Mr. Carpenter why the release from Searles was desired.
According to your recollection, does that letter set out in full
what Mr. Carpenter had to say?
·
Mr. Dudley: Objected to as immaterial, irrelevant and
incompetent. The witness cannot state what Mr. Carpenter
meant to say, other than as shown by the letter.
A. According to my recollection, this letter sets out in full
all reasons advanced by Mr. Carpenter for securing this release.

Q. (By Mr. Denny): }.fr. Shaw, did you ever attend any of
the num-erous conferences between attorneys for the next of
kin of George S. Gordon, and attorneys for the ·American
Surety Company, looking to a settlement of the
page 244 ~ executor's liability to the estate of George S. Gordon?
A. To the best of my recollection I did not, except, I will
have to qualify that statement in this manner: Hearings were
had before Commissioner Phil P. Shield, in the Jefferson'
Hotel at Richmond, Virginia. on several occasions. The exact
number I cannot now recall. At those hearings we introduced certain evidence upon behalf of our client, Lyle E.
Searles. During several of these hearings, I recall that evidence was taken, either before or after our evidence was
taken, relative to defalcations or shortages in his accounts
of Mr. Fuller, the former executor of the Gordon Estate.
So that, it may have been possible that I was actually in the
room when some of this evidence was given, although I do
not now have any recollection of what it was, because I had
no interest in it at that time.
Q. Mr. Sha-w, was it ever brought to your attention that
Mr. Wellford, attorney for the American Surety Company,
late in the year 1919, stated what he regarded to be the correct accounts of Mr. Fuller, and that these accounts showed .
that the estate of Rhea Gordon was entitled to some $44,000f
A. No.
Q. }.{r. Shaw, there has been filed in these causes, under
date of December 28, 1925, a report by Commissioner William
E. Crawford. This report shows that on October 14, 1918, the
date of Rhea Gordon's death, she was still entitled to $10,345.52. This report was stated on the principles contended
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for by the next of kin. Were you given any perpage 245 } sonal knowledge of the fact that.., _on the principles
·contended for by the next of Kin, the estate of
Rhea Gordon was entitled to such a sum of money~
Mr. Dudley:
incompetent.

Objected to as irrelevant, ·immaterial and

A. No. I had no knowledge of it at all.
Q. In other words, Mr. Shaw, you were of the opinion, that
after the unsuccessful litigation regarding the legitimacy of
Rhea Gordon S"earles, she had no further interest in the estate
of George S. Gordon f
Mr. Dudley: Objected to as immaterial, irrelevant and incompetent, ana not bindi~g upon the parties.

A. I could not determine what interest, if any, she had;
and I might add, neither could my associates, Mr. Canfield or
Mr. Stone; and Mr. Patteson advanced one reason, as is
shown in one of his letters previously filed herein.
Q. Mr. Shaw, do you know what became of the $2,500 set
out as the consideration for the execution of the. release and
assignment by Searles and Sydnor 7
A. I do.
.
Q. What became of it7
Mr. Dudley: Objected to as immaterial, irrelevant and incompetent.
·
A. $1,000 went to Mr. Searles, $1,000 to our office, and $500
to Mr. Patteson.
Q. None of the considerations then went to Sydnor, Administrator¥

Mr. Dudley: Objected to as incompetent, irrelevant and
immaterial.
page 246 }

A. No, sir.
Q. Mr. Shaw, did you in any way represent
Mr. Sydnor, Administrator in Virginia T
A. Not at all.

Mr. Denny: That is all, sir..
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CROSS EXAMINATION.
By Mr. Dudley:
Q. Your firm was under a retainer to protect the interests
of Mr. Lyle E. Searles in a certain litigation in Virginia, I
understand 7
A. That is not quite cor1·ect, Mr. Dudley, 'vhen yon use the
word "Retainer''. Mr. Searles was our client. As a matter
of fact, we received no retainer. ·
Q. About when did he consult your firm first?
A. I became associated with Miller, Canfield, Paddock and
Perry, as the firm name then was, on January 1st, 1919; and
it was some time before I became associated with Miller, Canfield, Paddock and Perry that Mr. Searles had retained our
office as his attorneys jn this matter.
Q. And did your ·firm prepare the papers and obtain the
decree o:f the J\fichigan Court appointing Mr. Searles Administrator in 1\Iichignn of his wife's estate?
A. Yes.
.
Q. So far as you Imo,v, Mr. Shaw, Mr. Searles is still the
Administrator in Michigan of his wife's estate?
- A. As far as I kno,v, Mr. Dudley, yes.
Q. Subsequent to 1\{r. Searles' appointment as
page 247 ~ Administrator in Michigan, did you take steps to
become a party to the proceedings in Virginia on
the account of the estate of George S. Gordon?
A. We did.
Q. I think yon said in your direct examination that 1\{r.
S. S. P. Patteson of R.ichmond was your local legal representative in the matterY
A. That is correct, that ifl right.
Q. You knew or heard that J\.fr. W. W. Sydnor had been appointed Administrator in Virginia of Rhea Searles' estate,
did you not?
A. We found that out, 1fr. Dudley, shortly after I got into
the case. I may add that it was some time in the spring of
1919 that I made a trip to Ricl1mond, Virginia, investigating
the facts concerning this estate; and if I remember correctly,
I learned at that time that W. W. Sydnor was Administrator,
although it may have been later.
Q. ·You had a copy of George Gordon's will Y
·
· A. Yes.
Q. Did you at that time consult Mr. Patteson?
A. My impression is, that on my first trip to Richmond,
which was some time in tl1e spring of 1919, I consulted Mr.
Patteson, and that at the time I consulted Mr. Patteson I had
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with me a copy of George Gordon's 'viii, which I had obtained
from the clerK of the court at Richmond.
Q. You knew that accounting proceedings had already been
begun at that time, did you not, or were contemplated; and
if not, when did you learn of it Y
page 248 r A. I think I did kno'v at that time or shortly
thereafter that proceedings were then pending. in
the Circuit Court of Henrico County relative to the estate of
George Gordon.
Q. And you :filed a petition to make Rhea Searles' estate a
party to those proceedings?
A. That is correct.
Q. Did you meet Mr. Beverly, who represented Mr. Sydnor
as Administrator?
A. Yes, sir.
Q. And discussed thismatter with him?
A. Yes. I had several conferences with Mr. Beverly in
!1:r. Patteson's office over a period of time.
Q. And subsequently, you took part in the proceedings be-·
fore Commissioner Shield 7
A. I did.
Q. And you examined certain witnesses on behalf of Rhea
Searles' estate, did you not Y
A. I cannot remember now, Mr. Dudley, whether I personally did conduct the direct or cross examination of any witnesses, or whether ~1:r. Patteson and ~Ir. Beverly did that; but
I was present, and my impression is that I did examine or
cross examine some witnesses.
Q. Do you ren1ember a witness named B. I." DeYoung testifying?
.A. Yes.
Q. Did you conduct his cross examination~
A. My impression is that I did.
Q. Do you remember that Mr. Beverly also cross examined
. Mr. DeYoung?
page 249 r A. He may have, Mr. Dudley; I don't remember.
Q. I suppose you received a copy of the stenographer's
minutes which were taken on the hearing before Commissioner
Shield, did you not 7
A. I am quite sure we did; I am quite sure we received
copies of all the testimony which we were instrumental in
taking in this rna tter.
Q. Mr. Beverly did not directly represent you Y
A. No.
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Q. Do you recall that Mr. Patteson acted as examining
counsel upon some of the hearings, upon behalf of Mr. Sydnor, as Administrator, as well as Lyle Searles, as Administrator?
Mr. Denny: The question is objected to on the ground
th;;tt the record shows who 1\-Ir. Patteson was representing
at each of the hearings at which he was present?
A. If he examined or cross examined any witnesses on behalf of 1\fr. Sydnor, as Administrator, I have no recollection
of it.
·
·
Q. Did you ever see what is known in this litigation as
''the Brubaker account''?
A. I .saw some account, I think, at the inception of these
proceedings, because we had some correspondence with Mr.
Cannon's firm, and my impression is that I did see some account. Who prepared that account though I do not remember, but that was in the first part of these proc_eedings; I
should say that was in the year 1919.
Q. The litigation over the claim made by Mr. Lyle Searles
as Administrator, continued until approximately October of
1922, I think, when leave to appeal was refused
page 250 ~ l1y the Supreme Court of Appeals of Virginia, did
it not?
A. Yes.
· Q. And it was within a few months after final disnosition of
Lyle Searles' claim in the Virginia court, called the final disposition by the· Court of Searles' claim in Virginia, that
Mr. Carpenter had his conversation with you, is that correct Y
A. Yes.
Q. When you were cross examining !-fr. DeYoung in Richmond. you had heard him testify as to his meeting Lyle Searles
and Rhea Searles, his wife, in Philadelphia, did you not?
A. My impression now is that he did so testify, yes.
Q. Did you subsequently examine Mr. ·Lyle Searles in Detroit?
_A. l\fy recollection is, 1\fr. Dudley, that I personally conduc-ted that examination.
·
Q. That was on AugUst 16, 1920, was it not?
A. Yes.
Q. And before you examined Mr. Searles, you discussed
with him the evidence that had been taken in Richmond in the
case?
A. Oh, yes.
Q. Have you in mind the testimony that had been taken,
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that had been given by Mr. DeYonng in Richm~nd, regarding
his stay in Philadelphia?
A. In answer to your question, Mr. Dudley, I can say from
recollection that one of the purposes of Mr. Searles' examination was to contradict Mr. DeYoung, who had testified that
Mr. Searles deserted his wife in Philadelphia.
Q. To paraphrase your answer, yqn had the tespage 251 } timony in mind, discussed it with Mr. Searles before he testified, and part of his testimony taken
by yon on the date mentioned was to contradict and rebut
that testimony regard~ng desertion, is that correct Y
A. That is correct. Q. Were you aware that Mr. Henry Crofut, about a year
ago, made application in the proper court in Pennsylvania
to be appointed administrator in the Rhea Searles Estate?
A. Yes, sir.
Q. How did that come to your attention?
A. The law of Pennsylvania required the service upon Mr.
Lyle Searles of a notice of the pendency of these proceedings
by Mr. Crofut; and Mr. Searles then brought the matter to the
attention of I)Ur office.
Q~ Did you prepare any answer, or cause to be prepared
an answer for Mr. 'Lyle Searles 'in these proceedings?
A. I did not ·prepare any answer to those proceedings, and
neither did our office; but we communicated with an attorney
in Philadelphia who is representing Lyle Searles in that matter; and whether or not he has prepared an answer, I do not
know.
Q. Do you mean the gentlem~n who represents· them?
A. Yes. I have forgotten who that is. I cari look it up if
you wish.
~ Q. You have testified, by introducing a letter from Mr.
Carpenter in Cleveland, that you received from him, towards
the end of 1922, the form of instrument that would be desired in case the proposed settlement was effected, did yon
not?
page 252 } A. Yes.
Q. Do you happen to recall whether or not that
proposed instrument contained a consideration of $1,000?
A. I don't remember definitely about that consideration,
Mr. Dudley, but my impression is that there were two releases tha.t had been submitted by Mr. Carpenter.
Q. Well, the one that was submitted in December, 1922A. I am assuming you are right on that date. I cannot remember the date except by the correspondence.

3Q8
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is what the correspondence indicates.

Q. Didn't that state a consideration of $1,000 ~
A. It may have, Mr. Dudley.
·
Q. And your answer is that it may have contained a consideration of $1,000?
A. Yes, sir.
Q. .And you had that paper in your possession for some
months before the terms of the settlement were finally agreed
upon, did you notY
A. Yes. ~{y impression is that we always had the original
hi our office, and sent acopy to Mr. Patteson.
· Q. After the settlement was effected for $2,500, wasn't a
second release stating that consideration, prepared and executed?
A. To the best of my recollection, yes.
Q. Can you recall whether or not those two papers were
substantially identical in form, except as to the consideration
perhaps!
A. I do not now recall any difference between the two
papers.
Q. Didn't you write to the Court at Richmond,.
page 253 ~ stating that a paper would be presented to it by
Mr. Patteson, and you approved it on behalf of
Mr. Searles?
A. Yes.
Mr. Dudley: That is all.
RE-DIRECT EXAMINATION..
f'lW'/'·"·" ·J· · - - ·
By Mr. Denny:
Q. Mr. Shaw, so far as you recall, did Searles execute more
than one release?
A. My impression is that he only executed one release.
Q. Where was the release executed f
A. In my office.
·

r

...

Mr. Denny: That is all. I suppose you will 'vaive the
signature of the 'vitness!
Mr. Dudley: Yes.
(The signature of the witness to his foregoing deposition
was expressly waived by oral agreement of counsel for the
respective parties to the foregoing entitled cause.)
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1\'Ir. Denny: Pursuant to agreement of counsel made on
May 14th, 1926, at the time of the taking of depositigns of
Henry Crofut and B. I. DeYoung, the following statute la'v
of the State of Michigan is read into evidence at the request
of Denny, Administrator. (Reading.)
"The compiled laws of the State of Michigan, 1915. Compiled, arranged and annotated under Act 247 of 1913, and
Act 232 of 1915 by Edmund C. Shields, Lansing,
page 254 ~ :rvfich., Cyrenius P. Black, Lansing, }Jiich., Archibald Broomfield, Big· Rapids, Mich., Commissioners (the great seal of the State of Michigan).
''Chapter LVII:
Estates.

Of the Partition and Distribution of

(13913) Section 1: Disposition of Personal Estate:
''When any person shall die possessed of any personal
estate, or of any right or interest therein not lawfully disposed of by his last will, the same shall be applied and distributed as follows :
'' 7. Femme Covert : In case any Femme Covert shall die
possessed of any personal estate, her sole property or any
right or interest therein not la,vfully disposed of by her last
will and testament, the same shall, after the debts of the deceased, funeral charges and expenses of administration are
paid, be distributed as follows:
One-third to the husband, and the remaining two-thirds to
her children, _or the issue of any deceased child or children,
if any there be, by right of representation, except that if there
be but one child, or the issue of a deceased child surviving
her, then such residue shall be divided between
page 255 ~ such husband and such child, or the issue of such
deceased cl1ild, as aforesaid, in equal proportions,
and if there is no husband or child of the intestate living at
her death, her estate shall be distributed to all her lineal descendants, and if all said descendants are in the same degree
of kindred to the intestate, they shall share the estate equally.
otherwise they shall take by right of representation. If
there shall be no ~hild or issue of any deceased child surviving her, 011e-half of said residue shall go to the husband
of the deceased, and the other half to her father and mother,
if living, in equal shares. If either parent be deceased, such

p·
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share shall go to the. survivor, and if both parents be desuch shares shall be distributed equally to the brothers
and sisters and the lineal descendants of any deceased brother
or sister, by right of representation; and if there shall be
neither father nor mother, nor brother nor sister, nor children of such brother. or sister surviving, then such residue
shall go to the surviving husband; in any other case the resi- .
due, if any, of the perso:pal estate shall be distributed in the
same proportion and to the same persons, and for the same
purposes as prescribed for the descent and disposition of the
real estate.''
~eased,

page 256

~

CERTIFICATE.

State of Michigan,
County of Wayne, ss:
I, Harry R. Howse, a Notary Public in and for the County
of Wayne and State of ~Iichigan, do hereby certify that the
foregoing deposition was duly taken before me, reduced to
writing by me, and by consent of the parties, by counsel,
the signature of the witness was waived; that the taking of
said qeposition was at the time and place mentioned in th~
annexed notice; and that I have made true copies of the letters and telegrams filed by the witness, marked Exhibits W.
J. S. A-1 to A-16, inclusive, and I return the same herewith;
and it was agreed by counsel that, for the originals of these
letters, copies should be substituted.
In Witness Whereof, I have hereunto set my hand, and
affixed my official seal at Detroit, ~Hchigan, this 18th .day of
May, A. D. 1926.
HARRY R ..HOWSE,
Notary Public, Wayne County, Mich.
My commission expires October 5, A. D. _1926.
page '257

~

EXHIBIT W. J. S. A-1.
Carbon Oopy.

''November 15, 1922.
S. S. P. Patteson, Esq.,
1209 Mutual Building,
Richmond, Va.
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In Re: Gordon Estate.
Dear Sir!
We were called upon yesterday by Frank B. Carpenter,
Esq., of Cleveland, who, you will recall, was one of the counsel for the Gordon heirs, and much to our surprise, he sub·mitted to us substantially the following offer:
He stated that they were hoping shortly to wind up this
estate and effect a settlement with the American Surety Company, but that in doing so it might be necessary to have oneor two hearings on the question of accounting, and that as
we were parties to the record we would be entitled to notice,
and further that the Surety Company in agreeing to a settlement would probably want a rel-ease from our client of all
interest in the fund.
He further stated that we had been very courteous in the
trial of this case and that he would be gla.d to see us obtain
a small fee and suggested that if we would secure a release
in full from our client of all interest in the Gordon estate,
he would recommend to his associates the payment to us of a
fee of a few hundred dollars, intimating that he might suggest a fee of $1,000.
We are somewhat at a loss to understand the real reason
that this release is desired, but we feel that the
page 258 r reasons stated above are not the true ones for
which this offer is made, and we were wondering,
if, by any possibility, Searles may still have some good claim
to this estate or a substantial part of it that we have overlooked.
Will you kindly think this over and let us have your views
on the same within the next few days Y
Yours very truly,

By

MILLER, CANFIELD, PADDOCK & PERRY.

2:BW."
page 259}

EXHIBIT W. J. S. A-2.
(Rubber Stamp March 20, 1923.)

On letter head of S. S. P. Patteson, Attorney and Conn-·
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selor at Law, 1209-10-11-12 Mutual Building, Richmond, Virginia.
''November 18, 1922.
Messrs. Miller, Canfield, Paddock & Perry,
Attorneys at La}V,
Detroit, Micliigan.
1'1~

re: GORDON ESTATE.

Gentlemen :
.
Yours of the 15th came yesterday. I have given the matter
referred to careful consideration and feel that the offer to
pay for a release from Searles is based on the fact that a
part of the p~operty is real estate situated in New York, and:
I believe in Cleveland, Ohio.
A copy of the final decree in the suit here 'vould hardly
be sufficient to effect a transfer without some proceeding in
court, where the real estate is situated.
As to the surety company: I can see why a release 'vould
he more satisfactory but not absolutely necessary.
I feel sure that nothing has escaped us as to Mr. Searles~
rights or that he still has, under the law of Virginia, any
claims to property here not covered by the final decree. I do
not see why, in consideration of our courtesy, Mr. Carpenter
should not be entirely frank. If I am right about the real
estate, he could well afford to pay $1,000. Being very familiar with the papers in the case, I can think of no other
reason. He should pay at least $5,000 for such a release.
My dealings with Mr. Carpenter left a pleasant
page 260 ~ impression ; in fact, I preferred him to any opposing counsel.
If I should thini{ of anything further, will write. You
have probably seen in the daily papers notices of the mysterious disappearance of Phil. B. Shield, Jr., in Russia where
he was serving with the American Relief Committee. He is
the son of the Commissioner, who is now very ill at home,.
where he has been for the last seven weeks. I have never
seen him since the Court of Appeals acted on our petition.
Very truly yours,·
(Signed)
SSPP:H.''

S. S. P. PATTESON.
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Lead pencil notation
"Put in Searles' file.'·'

page 261 ~

EXHIBIT W. J. S. A-3.

Carbon Copy.
''November 21, 1922.
Frank B. Carpenter, Esq.,
1406 Union National Bank Bldg.,
Cleveland, Ohio.

In re: Gordon Estate.
Dear Sir:Relative to your cqnversation with our }Jlr. Shaw of a few
days ago, would you please send us a draft of the proposed
release which you would require from Mr. Searles?
Yours very truly,
MILLER, CANFIELD, PADDOCK & PERRY.
By--------2 B. W."
page 262

~

EXHIBIT W. J. S. A-4.
(Rubber stamp Dec. 6, 1922)

Letter head of Frank B. Carpenter, Attorney and Counselor at Law, Cleveland, Ohio.
''December 4, 1922.
Messrs ..Miller, Canfield, Paddock & Perry,
Penobscot Building, ·
Detroit, Michigan.
Attention: Mr. W. J. Shaw.
Gentlemen:
I should have sooner answered your letter asking that I
send you a draft of such release as I would expect Mr. Searles
to sign along the lines of my talk with Mr. Shaw when in
Detroit, but I have been out of town. I will try to prepare
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and send you within the next few days such form of release as seems to me would cover the situation.
With best regards, I am,
Very truly yours,
(Signed)

FRANK B. CARPENTER.

D."
Pencil memorandum at bottom:
"Mr. Stone has subsequent letter with draft of release."
page 263

~

EXHIBIT W. J. S'. A-5.
(Rubber stamp
Dec. 21, 1922)

On letter head of Frank B. Carpenter, Attorney and Counselor at Law, Cleveland, Ohio.
·
''December 18, 1922.
!fessrs. Miller, Canfield, Paddock and Perry,
Penobscot Building,
Detroit, Michigan.
Gentlemen:
I have been obliged to be out of the city some considerable
.amount of time and have not sooner been able to give attention
to your letter in which .you requested that I send you a draft
of such release as I would want ~{r. S'earles to sign.
I enclose a form which seems to me to cover the matter.
It seems pretty long, but there are a -good many names to be
written in. I suppose tins release should also be signed by
:rvrr. Sydnor, 'vho is the Administrator in Virginia of the
Estate of Rhea Searles.
You will note at the beginning of the release I have left
blank the name of the state in which Lyle Searles is Administrator. The agreement should be signed under seal by Mr.
Searles and Mr. Sydnor and should be acknowledged under
Virginia form so that it can be used as may be necessary in
connection with the disposition of the case at Richmond. I
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should be glad to hear from y9u at your early convenience.
With regards, I am,
Very truly yours,
(Signed) FRANK B. CARPENTER.''
Enclosure-D.
page 264 ~

EXHIBIT W. J. S'. A-6.

Letter head of Frank B. Carpenter, Attorney and Counselor at Law, 1406 Union National Bank Building, Cleveland, Ohio.
(Rubber stamp Jan. 10, 1923.)
''January 9, 1923.
l\fessrs. Miller, Canfield, Paddock & Perry,
Penobacot Building,
Detroit, Mich.
In Re·: Searles Release.
Gentlemen:
I acknowledge receipt of letter of your Mr. Stone in reply
to my letter of December 18th, with which I sent you a copy
of· such release as we_ would expect to have executed in the
event of the confirmation of the settlement which was tent~tively agreed upon by your ~ir. Shaw and myself.
I am leaving Cleveland in a few_ days for a trip abroad
and will not return until about the middle of April. In the
meantime this matter, as well as my other. interests in the
<!ase, will be looked after by Mr. Percy S. Dudley,· whose office
is 26 Liberty Street, New York City. ~fr. Dudley represents
other interests in the case, is thoroughly.familiar with it, and
~ir. Shaw knows him. I have explained to him the situation
in regard to the Searles release. I therefore suggest that
when l\ir. Sbaw has gotten in touch with ~nd submitted the
matter to ~Ir. Searles, he take the matter up direct with Mr.
Dudley in New York, who will give the matter the necessary
attention.
With best regards to Mr. Shaw, I am,
Very truly yours,

D."

(Signed) FRANK B. CARPENTER.
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EXHIBITW. J. S. A-7.

On the letter head of Frank B. Carpenter, Attorney and
Counselor at Law, Cleveland, Ohio.
(Rubber Stamp-March 2, 1923.)
"Messrs. 1\tiiller, Canfield & Perry,
Penobscot Building,
Detroit, .Michigan.
In Re·: Searles Release.

Gentlemen:
In view of Commissioner Shield's death some of the parties
to the above named matter have suggested moving for the
appointment of a new Commissioner in his place.
In the absence of Mr. Carpenter, in looking over his papers
in said matter, I found that the form of release which 1\lr..a
C~rpenter sent you with his letter under date of December
18, 1922, had not been signed and returned to Mr. Carpenter.
1\lay I ask if the release has been signed and when same may
b~ expected Y
Very truly yours,
(Signed) R. B. WHITNEY."
page 266

~

EXHIBIT W. J. S. A-8.

Letter head of Frank B. Carpenter, Attorney and Counselor at Law, Cleveland, Ohio.
''May 4, 1923.
Messrs. Miller, Canfield, Paddock and Perry,
Penobscot Building,
Detroit, Michigan.
Attention :Mr. Shaw.
Dear Sir:
As you know, I have been abroad practically all of the winter and upon my return am trying to pick up matters where
they were left.
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nu·ring my absenc.e nothing had been done towards cleaning up the accounting of the George Gordon Estate matter.
I think you wrote me about the time I left that you were going
to have a talk with Mr. Searles on the matter of the payment
to him of One Thousand Dollars ($1,000.00) to obtain ·a release in accordance with our conversation. I had repeated
to some of the others involved what I had agreed with you
to do in the matter, and they are now inquiring of me what
is the situation: In order that I may get the whole matter
in hand and act in such a way as to bring results in closing
the whole matter, I should like to have you let me know as
promptly as possible what conclusions have been reached on
this point at your end of the line.
With best personal regards, I am,
Very truly yours,
(Signed) FRANK B. CARPENTER."
page 267

~

EXHIBIT W. J. S. A-9.

Carbon Copy.
''March 5, 1923.
R. B. Whitney, Esq.,
1406 Union N.ational Bank Bldg.,

CJeveland, Ohio.

Dear Sir:
In Re: Searles Release.

We beg to acknowledge receipt of your recent favor with
reference to the above and in reply would state that recent
engagements have prevented our Mr. Shaw who is looking
after this case, from giving you a definite answer, but you will
hear from us again within a short time.
Yours very truly,

MILLER, CANFIELD, PAD DOCK & STONE.
By ........................ .
2:BW.''
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page 268 ~

EXHIBIT W. J. S. A-10.
Western Union Telegram.

'' June 2, 1923.

Cleveland, Ohio.
William J. Shaw.

Care Miller, Canfield, Paddock and Perry Penobscot Bldg
Detroit Mich Did you receive letter of May Fourth about
Gordon matters Can you give definite reply decision not
likely to be of use to anybody unless received promptly.''
FRANK B.
page 269

~

CAR~ENTER.

EXHIBIT W. J. S. A~11.

Carbon Copy.
WESTERN UNION TELEGRAM.
''June 4, 1923.
Frank B. Carpenter, Esq
Union Na tiona! Bank Bldg.
Cleveland, Ohio.
Client not interested in thousand dollar offer Desir~d release could probably be secured for twenty-five hundred.
:MILLER, CANFIELD, PADDOCK & STONE.''
CHG.
page 270 ~

EXHIBIT W. J. S. A-12.
(Rubber stamp June 7, 1923.)

Letter head of Frank B. Carpenter, Attorney and Counselor at Law, 1400 Union Nat'l Bank Bldg., Cleveland,
''June 4, 1923.
Messrs. ~filler, Canfield, Paddock & Perry,
Penobscot Building,
Detroit, Mich.

. '..
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Gentlemen:
I am in receipt of your telegram, answering mine of the
2nd inst. in which you state that client is not interested in
Thousand Dollar offer but that desired release could probably be secured for Twenty-five Hundred.
This is somewhat embarrassing to me, as I had taken ~1p
with a number of parties at interest the matter of paying
One Thousand Dollars ($1,000.00) and I do not know how
they will feel about paying a larger sum. Of course, I do not
want to again take the matter up with them on any basis
unless with the definite assurance that the release would be
executed. .As I wired you, the release is not likely to be of
any benefit to any one in the matter of closing the matter
11nless it is received promptly. I suggest you secure from
Searles a definite proposition to execute release for a definite
sum, the best he is willing to do, and upon receipt of this
proposition which of course will be treated in good faith and
without prejudice, I will at once take it up with my people
and let you know definitely as to whether it is accepted or not.
With best personal regards, I am
Very truly yours,

"D."

(Signed)

page 271 ~

EXIDBIT W. J. S. A-13.

FRANI{ B. CARPENTER.''

Carbon Copy
' 'June 12, 1923.
~,rank

B. Carpenter, Esq.

1406 Union National Bank Bldg.

Toledo, Ohio.
Dear Sir:
Since receipt of your letter of June 4, we have conferred
with our client Lyle E. Searles and he informs us that he
will sign the release prepared by you, for the sum of $2,500.
We notice this release provides for the signature of W. W.
Sydnor, Administrator, in addition to that of Searles. We
know of no reason why Mr. Sydnor should refuse to sign
this release, or of any reason why he should require a con~
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sideration for doing so, but in the event he does, the amount
claimed by him would have to be paid by your clients.
Yours very truly,
_
· MILLER, CANFIELD, PADDOCK & STONE.
2:BW.''
page 272

~

EXHIBIT W. J. S. A-14.

Letter head of Frank B. Carpenter, Attorney and Counselor at La,v, 1406 Euclid Avenue Bldg, Cleveland, Ohio.
''June 21, 1923.
Messrs. Canfield, Paddock and Stone,
Penobscot Building,
Detroit, Mich.
Attention

~{r.

Stone.

Dear Sir:
I acknowledge receipt of your letter of the 12th instant.
in which you advise me that after conference with your client,
Mr. Lyle E ..Searles, he has informed you that he will sign
the release which I sent you for the sum of Twenty-five Hundred Dollars ($2,500.00). As yet I have not been able to get
in touch with the various parties in interest, but I shall do
so as promptly as practicable and will let you know the result.
Vcry truly yours,

D."
page 273 ~

(Signed) . FRANK B. CARPENTER.
EXHIBIT W .•J. S. A-15.
(Rubber stamp July 12, 1923.)

On letter head of Frank B. Carpenter, Attorney and Counselor at Law, Room 1406-208 Euclid Avenue Building, Cleveland, Ohio.
·''July 11, 1923.
Messrs. Miller, Canfield, Paddock and S'tone,
Penobscot Building,
Detroit, :.1\'Iichigan.

'

"/

Denny, Jr., Admr., etc., v. Searles, Admr., etc.

321

Attention Mr. Stone.
Dear Sir:
Replying further ·to your letter of June 12th, in which you
advised me that Mr. Searles would sign the release ·which I
prepared in the matter of the Estate of George Gordon, deceased, for the sum of Twenty-five hundred dollars ($2,500);
and in which you stated that you knew of no reason why :Nir.
Sydnor, as Administrator in Virginia, should refuse to sign
the release or of any reason why he should require a consideration for so doing, but that in the event that he should,
the amount claimed by him you would expect to be paid by
my clients,As I wrote you I would do, I have been taking up the matter with my clients to see if they were willing to contribute
· such amount as would be necessary to pay Twenty-five Hundred Dollars ($2,500), the amount asked. I 'vas somewhat
embarrassed in going to them-and, as you know, they are
scattered around the country-because I had previously reported to a number of them that I had made a
page 274 ~ tentative agreement with your ~ir.· Shaw upon the
basis of One Thousand Dollars {$1,000). My
clients in this case, ho,vevcr, have generally been willing to
follow my recommendation, and I have now heard from
enough of them so that I feel justified in saying to you that
've will pay Twenty-five· Hundred Dollars ($2,500) if the instrument sent you is properly executed as requested, and the
other conditions later in this letter. suggested are comnlied
with.
·
It is, of course, necessary to have lvir. Sydnor's signature
as \veil as 1\ir. Searles', and it is the natural thing for you
to take up the ma.tter with him and ask him to sign the papers,
and very likely he will be willing to do so without the payment of any amount for so doing. I suggest you take the
matter up with him along these lines, as request for the execution should, of course, come from you.
If the proposed settlement is made, it should also include
the necessary substitution of attorneys of record at Richmond representing S'earles, his wife's estate, and Sydnor,
and I am assuming that as a part of the settlement you will
obtain the necessary agreement covering this point. If you
have not already done so, it will be necessary for you to take
up the matter with Mr. Patterson at Richmond who represented you locally, so that he will understand the situation
and so that you can procure his consent to such substitution
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of attorneys of record, to the end that there may
be no difficulty in entirely clearing up the record
as Richmond. I should also want a paper signed
by ~fr. Patterson and 1\fr. Sydnor, indicating that they have
no claim upon the Estate in connection with the Searles claim
which might annoy us or prevent the final closing of the mat.ter without difficulty, and I assume you will procure this.
Please advise when and if this matter has been taken care
of.
Of course, I do not want to make any settlement of "the matter unless I am satisfactorily assured that I will have no
difficulty at Richmond with Mr. Sydnor or with Mr. Patterson or, in fact, in any way growing out of the Searles claim.
My plan of handling the matter would be for you to proceed to procure the execution of the release sent you, that
your firm sign and procure the signature of 1\Ir. Patterson
to a proper paper providing the necessary subs~itution of
attorneys of record representing at Richmond, Searles, the
Searles Estate and Sydnor, Administrator, and also showing that neither Mr. Patterson nor Mr. S'ydnor have any
claim for compensation out of the Estate, and that when you
have done this and have so advised me, I will then send to
Detroit bank a draft for Twenty-five Hundred Dollars
($2500.00) with instructions to deliver the same to you upon
the delivery to the bank to 'vhom I send the draft of the instrument of release and assignment ·and the other necessary
papers herein indicated.
I should be glad to hear from you as promptly as practicable
after you have gotten the matter in such shape
page 276 ~ that it can be closed along the lines which I have
indicated.
·
·
page 275

~

Very truly yours,

D.

(Signed)

FRAN!{ B. CARPENTER.

P. S. In the matter of substitution of attorneys of record
nt Richmond, it occurs to me that possibly 1\Ir. Beverly or
some one else appears as attorney of record fo.r Mr. Sydnor
as Administrator, and of course, if this is so, I should want
his consent and for him .to sign the consent to substitution of
attorneys of record as 'veil as Mr. Patterson and yourself. The substitution may run to Robert E. Scott of Richmond. As I previously indicated to you, it is desirable that
t.his matter be attended to as promptly as practicably, as I
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am anxious fo close up the whole matter by agreement, if
possible, with the Surety Company and others, and no advantage might accrue to us by paying Twenty-:fiye Hundred
Dollars ($2500.00) if the matter w.as very considerably delayed.
F.B.C."
page 277}

EXHIBIT W. J. S. A-16.

Carbon Copy.
'"July 13, 1923.
Frank B. Carpenter, Esq.
1400 Euclid Avenue Bldg.
Cleveland, Ohio.

'}

Dear Sir:

In Re: Searles Matter.
We acknowledge receipt of your letter of July. 11 with
reference to the above. We have forwarded this letter, together with release previously sent us, to Mr. Patteson at
Richmond, Va., with the request that if he can do so, he secure
the releases suggested by you.
Yours very truly,

2:BW.''
page 278} DEPOSITIONS OF S. S. P. PATTESON,
FILED JULY 14TH, 1926.
OFFICE OF ROBERT E. SCOTT, ESQ.,
Mutual

Bu~ding,

Richmond, Va.
July 1, 1926.

The Deposition of .S. 8'. P. Patteson, taken before me, John
G. Winston, a Notary Public in and for the City of R.ichmond,
- State of Virginia, on the date and at the place above set
forth, to be read as evidence on behalf of Collins Denny, Jr.,
Administrator in the· above. entitled cause, depending in the
sai.d Court, pursuant to agreement between counsel without
notice.
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Present: Mr. B. Rand Wellford, counsel for Henry Crofut,
American Surety Company and estate of Fuller, Executor;
Mr. Collins Denny, Jr., counsel for himself as Administrator
of Rhea Gordon Searles; Mr.. P. S. Dudley and Mr. Robert E ..
Scott, counsel for John L. Ingram, Administrator, and for
next of kin of George S. Gordon.

S. s·. P. PATTESON,
lla ving been first duly sworn, deposes and says as follows :
DIRECT EXAMINATION.
By Mr. Denny:
Q. lVIr. Patteson, have you had any connection with the
consolidated suits of Fuller, Executor, vs. Searles and Cannon and DeYoung, Administrators, vs. Stelle in the Circuit
Court of Henrico County?
A. Yes, sir. Along with ~Iiller, Canfield, Paddock and
Perry of Detroit, who employed me, I appeared along with
them for Lyle E. Searles, and was in the case until Lyle E..
Searles ceased to have any further connection with it.
Q. About what time were you employed in this caseY
A. I am right bad on dates, but the first time I appeared
when we took depositions at the Hotel Jefferson and Mr. Carpenter and quite a number of .other lawyers were
page 279 l- present, and that was the time, also, when your
client, 1\{r. Crofut, appeared as a ·witness in the
case.
Q. Did you ever attend any conference of attorneys in which
the matter of the settlement of Fuller's accounts as executor
was discussed Y
A. Never to my recollection. . I would like to say this :
Mr. Henry R. Miller, who is now dead, was my near neighbor
and he drew most of the pleadings in the case and I was in
the habit of seeing him pretty nearly every day. But beyond
that I had no interest in the matter, as I only represented·
Searles.
Q. Did you, as counsel for Searles, know anything about the
claim advanced by one of the parties to this snit that, irrespective of her legitimacy, Rhea Gordon was entitled to a
considerable sum of money 1
A. I did not. If I had, there would never have been any
,such agreement.
·
Q. You have said that you represented Searles. Did you
represent Sydnor at all!

Denny,
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A. Never at any time. Mr. Sydnor I knew very well and
was personally very friendly with him, but I never at any
time represented him as counsel.
Q. Did you have any authority to endorse decrees for him,
or did you ever endorse decrees for him¥
A. I had no authority to do so and I don't think the record
will show that I ever did.
Q. There is in the papers in this cause a so-called release
and assignment, dated August 2, 1923, by which Lyle ( E.
Searles as Administrator of Rhea Gordon Searles in Michigan, and also individually, and Sydnor as Administrator of
Rhea Gordon Searles in Virginia, purport to release to other
parties in this suit the claims which they had against them,
and by 'vhich they purport to assign to the next of kin of
George S. Gordon rights which they have against certain
other parties to this suit. This was done for the
page 280 ~ consideration of $2,500. S'tate what you kno'v
about the execution of this assignment and release by Searles and Sydnor.
A. As to Searles, I was acting with ~Eller, Canfield, Paddock and Perry, and :Nir. Stone of that firm at that particular
time carried on most of the correspondence and had all the
negotiations with Searles who lived in Detroit, or lVIichigan,
and I never saw Searles in connection with this matter at all
nor had any communication with him except through 1\filler,
Canfield, Paddock and Perry. When the matter was broached,
it was after I had sought an appeal to the State S'upreme
Court from a judgment of the Circuit Court of Henrico County
as to the legitimacy of Searles' wife, Rhea Gordon. I presented the petition to the Supreme Court, and I don't know
what reason they had for refusing it as they never gave any.
But when they flnnlly acted on it, some proposition was made
through ~Hiler, Canfield, Paddock and Perry by which they
were to get a release from Searles through us. I have seen
the depositions and they show· the correspondence substantially as it came through my office. I did not know why they
'vere willing to pay us $2,500 to get the release, nor do I kno'v
now, but the correspondence shows that it originated with
]\fr. Carpenter, or Judge Carpenter, of Cleveland. Now, when
it was signed. I kno'v nothing about the signing in 1\'lichigan,
but when it was brought here I drew the order as appears
from my files approving and confirming the settlement or
rather, the release. When the order was entered in Court I
do not think I was present a~d am not sure who presented it
to the Court. I am confident, however, I was not present.
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But the ord;r was entered before the release stating the
exact amount had come back here from Detroit. The reason
that was done was because it was about the end of the terms,
and it was the understanding that no action would be taken
on that until the release showing the exact amount
page 281 ~ was that was paid was filed with the papers of
the suit. Now at the time that was done, I hav.e
no recollection of having said one word, either by telephone
or letter or in any other way, to Sheriff Sydnor who was the
Administrator. I did, however, talk with Mr. Beverley as I
knew that Sydnor was his client, and 1\:fr. Beverley wanted to
know whether he would get any part of it as a fee. I told
him not from me, that I represented nobody except S'earles
and only represented him through 1\tliller, Canfield, Paddock
and Perry. As to any knowledge anybody had _as to the claim
now asserted, it was not in any way communicated to me. I
w·as curious to kno'Wn at that time why it was that counsel in
the case desired to have Searles' name stricken from the
record. I do not know whether I talked to anybody about it,
but I think I did, as I thought it was.· a very unusual thing
that his name should be actually taken out of the ·suit. I
never heard of this claim that is now being made, and I never
saw that account and knew 11othing about it until after this
suit was brought h~re that is now pending.
Q. The decree or order of which you speak was entered
,July 31st, 1923, and by that decree it is ordered that the name
of Lyle E. Searles be omitted from orders thereafter entered,
but 1\:fr. Sydnor is kept as a part of the suit. Do you kno\v
'vhy that was done Y
·.
A. I do not. I had no communication with anybody about
it except Searles, and I did not have any understanding or talk
with anybody about the entry of that order. I did not represent ~fr. Sydnor.
·
·Q. At the time of the conference you have spoken of, was
it brought to your attention that if the claims of counsel for
the next of kin were sustained, Rhea Gordon wo,uld be entitled to an amount between $16,000 and $17,000?
A. No, sir. If it had been, I would have been in the case
yet.
Q. Did you have any correspondence at the time
page 282 ~ of these negotiations with Crofut, the father of
Rhea Gordon 1
J\.. No, I don't remember ever writing to him in my life.
The only time I ever saw him was the one time at the Jefferson.
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EXA~IINATION.

By Mr. Scott:
Q. Mr. Patteson,·! understood you to say that you had seen
the depositions and that the correspondence there is substantially what passed through yol?-r office. To what depositions
were you referring!
A. The depositions I was referring to are the depositions
I now have in my hand.
Q. Identify those depositions; just give us the date of
them.
A. The depositions are in the present suit, dated the 18th
day of May; 1926, and were taken at the office of Miller, Canfield, Paddock, and Perry in the City of Detroit, and the witness who was on the stand was William J. Shaw, who was
with that firm of lawyers and was the Shaw I referred to.
Q. You recognize the letters there exhibited as substantially
what passed through your office?
A. (Examining.) The letters I referred to begin with the
one addressed to me dated November 15, 1922, from JYiiller,
Canfield, Paddock and Perry, and also a letter from myself
dated November 18th, 1922, addressed to Miller, Canfield,
. Paddock and Perry. Some of these, J\~Ir. Scott, I never saw
before. Here is one from a man named Whitney I never
saw.
Q. I am referring to those aC:ldressed to you and signed
by you.
A. Of course I saw those.
Q. And they correctly set out what occurred at the tiine,
as far as you know f
· A. Yes, sir. That is the two I referred to.
.page 283 } Q. W11at letters are you referring to as correctly setting out your recollection of the matter?
A. The letters of November 15th and 18th, 1922.
Q. 1\tir. Patteson, I find in the depositions to which you refer a letter dated July 11, 1923, addressed to 1\'fessrs. Miller,
Canfield, Paddock and Perry signed by Frank B. Carpenter,
appearing on page 39 of the depositions. Following that, on
page 43 of the depositions I find a carbon copy of a letter
dated July 13, 1923, to Frank B. Carpenter, which I understand was written from the office of Miller,. Canfield, Paddock and Perry, that letter is as follows:
~'We

acknowledge receipt of your letter of July 11th with
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reference to the above. I have forwarded this letter, together
with the release previously sent us, to l\1r. Patteson, Richmond, Virginia, with the request that, if he can do so, he will
secure the release suggested by you .. ''
. Did you receive that letter~
A. ~Ir. Scott, I may have received that letter, but at present I have no recollection. I think the reason it does not
appear in my files is because the letter I received from Miller"
Canfield, Paddock and Perry requested -that I return the
original letter to them. If I saw it at all, it \vas only momentarily.
Q. You did get the release they suggested~
A. I .got the release that appears in the pap~rs.
Q. You mean, the release dated August 2nd~
A. I don't know 'vhat is the date of it.
Q. You did get the release signed by Mr. Sydnor f
A. No, sir. I had nothing to do with getting 1\{r. Sydnor's
signature, absolutely nothing.
Q. Do you know a man or a woman by. the name of A. B.
McClung, a notary¥
·
A. I don't recall any such name. "No name like that has
been in my office.
Q. You don't know who got Mr. Sydnor's sigpage 284 ~ nature?
A. No. If it was gotten, it was gotten by Mr..
Beverley, his counsel.
Q. You say that you drafted the decree of July 31, 1923.
Are you sure of ·that t
A. My files show that I so stated in my letter to Millex:,
Canfield, Paddock and Perry, and I suppose I stated correctly.
Q. Under whose direction did you draw that decree?
A. Under my own.
Q. Did you do it to favor mef
A: .I did it because I was interested to the extent of $500
and wanted the money.
Q. You prepared the decree f
A. Yes, sir.
Q. Did you have the release before you at the timeT
A. I have no recollection of it at all.
Q. After you drew the decree what did you do with it.Y
.A. I think you took it and presented it to the- Court; that
is my recollection.
Q. Did I come to your office for itY
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A. Whether you came to my office or I to yours I don't
know.
Q. Is it not a fact that you endorsed a decree and brought
it to Mr. Scott's office, signed by Sydnor as well as Searles,
which stated the consideration to be $1,000?
A. Mr. Scott. If you so recall that I brought it down here
I would not contradict you; but I have no recollection whether
you came to my office or I to yours. I do remember the fact
very distinctly that Judge Scott, he didn't tell me but he told
you, he told you he- wanted the real consideration to appear
in the release. I think. that' informatio~ came to me from
you, after you presented the decree, I th1nk.
Q. After the decree was presented I wrote a letter setting
out the facts, a copy of which I sent to you.
~Ir. Denny: Has that letter been introduced,
Mr. Scottt
Mr. Scott: Not yet.

page 285

~

Witness: The one. I am talking about has been introduced.
The letter I_am referring to appears on page 14 of 1\!Ir. Beverley's deposition and it dated ~July 24, 1924, and it states in
there that after conference with both Mr. Patteson and Mr.
Beverley, you wired as stated in the letter to Mr. Carpenter,
and that letter had at the bottom," Copy to S. S. P. Patteson,
copy toW. W. Beverley".
By Mr. s·cott:
Q. You observe that letter was written before the decree
was entered?
A. I cannot account for that, ~Ir. Scott. I just know it is
in my files.

RE-DIRECT

EXA~fiNATION.

By Mr. Denny:
Q. l\{r. Patteson, you said on cross examination that you
suppose that ~Ir. Beverley got l\ir. Sydnor's signature to
this release and assignment?
. A. That was a mere supposition on my part. What Beverley did or did not do, I don't know. But it is a fact that
Mr. Beverley and ~Ir. Sydnor were very friendly to each
other, and their relations were as pleasant as they could possibly be, two officers of the county as they were. As to what
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passed between them in ·connection w~th this matter, I was
not present at any time and kilow nothing about it.
·~
4-ncl

furt~er

tl!is deponent saith not.

Signature of .witness waived by. consent of parties by
counsel.
page 286

~DEPOSITIONS

JULY

OF RQBER.T E. SCOTT, FILED
1~TH, 1926.:

OFFICE OF ROBERT E. S'.CO'I:T, ES9.,
Mutu~l

Building,

~ichmond,

Va.,

J ul.y 1,

1~26.

'J'he Depos~tions of :Robert :m. Scott ancl Holt S. Lloycl, ta)ren
before me, John G. Winston, a Notary Public in and for the
Qity of Ric~ond, in ·the State of Virginia, to be read as
evidence on behalf of John L. Ingram, Aqm~nistrator, and
the next of kind of George S. Gordon; deceased:~ in the above
entitled cause, qepending ~n tl!e said Court, pursuant to agree..:
~ent between parties w.ithout notice.
· ·
Present : Mr. B. Rand Wellforq, counsel for Henry Crofut, Am~rican Surety Company and estate of Fuller, execu.:
tor; Mr. Collins Denny, Jr., counsel for himself as Adminis.:
trator of ~hea (}ordon Sear~es; ].fr. P. S.- Dudley and ~Ir.
a,obert E. S'cott, counsel for John L. Ingram, A~i.nistrator;
~n~ for tl;te next of kin o~ George S. (}orqon, decease.Cl.
·
ROBERT E. SCOTT,
:Paving been first duly sworn, qeposes and says as follows:
.
.
DIRECT EXAMINATION:.

l3_y Mr.

])u~ley:

·

yo~1 been connected wi'th thjs pendjng
in any capaci~y, anq if so~ f.rom approximately wha~·
· date?
· ·
-- A. ·shortly af_ter tl1e filing of. the petition in these several
causes on bellal~ of Rhea G;ordon Searles's estate, asserting
a cla~m ~o the estate of. wh~ch George S. Gordon died seizeq
ana possess~d, on tile theory that she w:as the ~atural daugh-

Q. Mr. Scott, have

15.t~gation
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ter of George S. Gordon, he having married her mother and
acknowledged her as his child that she was his
page 287} sole heir and· distributee, I was employed by Mr~ ·
. Carpenter to· appear with him and other counsel
on that side resisting that claim. If I had the depositions
here I colJ}d give you the exact date. But it was the time
that Mr. Henry Crofut appeared as a witness in the case; I
<Jo not know the <late of· lvlr. Pattesqn 's retainer, but he was
then in the case auq I believe appeared and took part in the
examination of witness who were examined at the Hotel J efferson in the Cfty of Richmond. After that examination· was
over the ·attendance of Henry Crofut -was obtained as a witness and I examined him. That is niy recollection of what
·
happened.
It fell to my part to conduct that litigation at this end
of the line. Rhea- Gordon Searles's estate was then repre..
sented by Lyle Searles as her Administrator, appointed by an
order of the Probate Court of some city or county in the
State of Michigan, and he was represented by Miller, Canfield, Paddock and Perry, with whom appeared Mr. Patteson.
Rhea Gordon Searles's estate was further represented at
that time by W. W. Sydnor as her administrator in Virginia,
appointed by an order of the Circujt Court of the County of
Henrico, and there appeared as his counsel Mr. W. W. Beverly, a lawyer well known and an experienced practitioner
of this city.
That cause took its course and finally resulted in a decree holding against the claim then asserted on behalf of
Rhea Gordon Searles's estate. From that decree an application for an appeal was made, which was refused somewhere
along about October 1, 1922. I learned of that happening
about that time, because I find thaf I wrote to J\{r. Carpenter
under date of October 2nd, advish1g him that the claim had
been finally disposed of in the manner indicated.
Q. Subsequent to that what, if anything, occurred between
you and lVIr. Carpenter and others in respect to
page 288 ~ obtaining some instruction from Rhea Gordon
·
Searles's estate?
A. 8l1ortly after that I gained the following information
upon which ·I acted: that it was considered desirable by Mr.
Carpenter, that claim having been disposed of, to make an
effort to get a settlement whereby the estate could be wound
up without further delay and with as little cost as possible;
and I suggesed to Mr. ·Sheild, the Commissioner before whom
the matt_er was then pen<llng, that he hold up a Httle while to
~

..
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see if we could not settle the matter. My information was
that there was a dispute between ~[r. Carpenter representing the next of kin and the other side speaking through Mr.
1\{acGregor, counsel for the insurance company, as to the
liability on the part of Rhea Gordon Searles's estate to the
Gordon estate, and of the Gordon· estate to Rhea Gordon
8earles. On the one side counsel for the next of kin claimed
that Rhea Gordon Searles had been overpaid during her lifetime to the extent of several thousand dollars out. of the assets of Gordon's estate· passing through the hands of Gordon's Executor. On the other side, counsel, speakii~g again
through Mr. MacGregor, claimed that the Gordo'n estate
would be found to be largely indebted to Rhea Gordon
Searles's estate, on the theory that the legacy provided for
her in the will bore interest at six per cent per annum from
the death of Gordon or one year after his death. Thereupon
Mr. Carpenter took up with counsel for Rhea Gordon's estate
in Cleveland, Messrs. J\Hller, Canfield, Paddock and Perry,
the settlement of that matter.
Rhea Gordon Searles's estate at that time was also indebted to the successful parties in the litigation in which Mr.
Patteson had appeared, up to that time, on account of a judgment for costs, in an amount of considerably over a thousand
·
dollars.
page 289 ~ The negotiations then proceeded in Cleveland
between 1v[r. Carpenter on the one side, and
Messrs. Miller, Canfield, Paddock and Perry on the other,
looking to a settlement. The proposition was that parties
represented by Mr. Carpenter would pay a thousand dollars
and release their claim for costs, in consideration of a release from Rhea Gordon Searles·' estate of any possible claim
there might be on account of the proposition advanced by
Mr. MacGregor. Neither Mr. Carpenter nor I thought there
'vas any merit in the claim, but there it was, and the situation
presented was one where it was advisable to buy peace and
get a settlement if possible.
It was put up to me then to draft the proper form of release that would carry out the intention of the parties.
I was then recently in the case, not very familiar 'vith its
details, and all I knew of it was what I had gathered during
the examination of witnesses on the petition before referred
to, which was denied by the lower court and appeal refused
by the Court of Appeals, in which that claim was discussed
and mentioned. It appears to have been well known to all
the parties in this case at that time, and knowing .that 1\{r.
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Henry R. Miller was counsel for Cannon and DeYoung, Administrators. and had been in· charge of the litigation up to
that time, I went to him to kllow what was going on; and
more particularly desiring to avail myself of his lmowledge
of the details of the matter I went to him and told him what
I wanted and asked him please to draft a form of release; and
Mr. Miller and I worked out together a form of the release
covering the situation as I then viewed it, and having so
drawn it, forwarded it to Cleveland to ~Ir. Carpenter. ·
The next information I got on the subject was that the
price of the release had been raised from $1,000
page 290 ~ to $·2,500, that the release had been signed by Sydnor and Searles and 'vas then in the hands of
:Miller, Canfield, Paddock and Perry in Detroit.
The next thing I heard, according to my recollection, was
that ~Ir. S. S. Patteson, of the City of Richmond, brought
me a draft of a decree approving the release. which is the
decree which was entered on July 31, 1923. At the same time
Mr. Patteson brought me the release, the original of which I
now have in my hand, which was dated the ........ day of
July, 1923, signed by Lyle E. Searles and W. W. -Sydnor,
Sheriff, etc., which appears to have been acknowledged by Mr.
Sydnor on the 18th of July, 1923, before A. B. lVIcClung, a
Notary Public, and by ~yle E. Searles on the 13th of July,
1923, before Mr. William J. Shaw, a Notary Public of Vvayne
County, Michig·an. That paper I no'v have and will explain
later why I kept it. That paper was in my hands, according
to my best recollection, received through the hands of Ivlr.
Patteson, on the 31st day of July, 1923, which was the last
day of the term. At the same time I received some information from 1\ir. Carpenter that the consideration named in
that paper, $1,000, had been inserted in the office of 1\Iiller,
Canfield, Paddock and Perry by mistake, and that his check
for $2,500 was in their hands, not to be used until a decree
was entered confirming that settlement. My further information was that the paper was redrawn and the true consideration inserted in it and would be sent to me later, and
he asked me not to let the papers go in that shape because
he was handling· other people's money and he did not want
the receipt, therefore, to be for $1,000, when, as a matter of
fact, he had collected $2,500, that it would put him
page 291 ~ in an awkward position hereafter.
The papers came into my hands in that shape.
It is my recollection that Mr. Patteson went with me before
the Court; at this late day I would not like to state one way

334

Supreme Court of Appeals of Virginia.

or the other. The decree was endorsed first by ~Ir. Patteson
and then by me. I appeared before the Court either by myself or with Mr. Patteson, I would not say which, but my impression is with him. I explained to the Court that I did not
want the record to show a release for $1,000 when the true
consideration was $2,500 and stated to him that that was the
last day of the· term and 've were desirous of having the order entered then, and i{ he would sign it then I would direct
the Clerk to hold it and not spread it on the record until I
had gotten a proper release which would show the true consideration.
That came to me on the 2nd of August, 1923, with the request that I get it executed in duplicate by ~fr. Sydnor and
that I return that original paper to Cleveland which came to
me at that time signed by Lyle Searles. I had in my office
then a young gentlemen by the name of H. S. Lloyd, who was
my law clerk, general assistant, and sometimes my stenographer. I took the release showing the consideration of $2,500
executed in duplicate by Lyle E. Searles, gave it to Mr.
Lloyd and told him to take it to Mr. Sydnor and get him to
sign the second release as he· had previously signed the first
release. I gave him at the same time that original paper that
I have just referred to. ~Ir. Lloyd took the· papers, went out
to see ~Ir. S'ydnor, and in due time returned with that original
paper and with the second paper executed by Mr. .Sydnor, ____.-- 4
with the report that he had filed the duplicate with the Court
papers, which duplicate was dated August 2nd.
Inasmuch as there 'vas a discrepancy between
page 292 ~ the date of the decree and the date when the last
paper was acknowledged I retained the original
for my protection and 'vrote 1\'Ir. Carpenter accordingly un..;
der, date of August 6th, 1923, sending a carbon copy of the latter to Mr. Patteson. That letter is as follows:
In re George Gordon's Estate.

August 6, 1923.
Frank B. Carpenter, Esq.,
Attorney at Law,
308 Euclid Avenue,
Cleveland, Ohio.
Dear Mr. Carpenter:
Your hvo letters of the 1st and

~nd

instant, with enclosures
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as stated, were duly received and have been given careful
attention.
1.· The order confirming the agreement with Lyle Searles
based on the original contract of July, 1923, was entered on
the last day of the term, July 31, 1923, and a certified copy
of this order will be sent you.
It was understood at the time this order was entered that
it would not become effective until the original of the agree~
ment should be filed 'vith the court papers.

2. The second draft of the agreement, signed in duplicate
by Lyle Searles in his own right and as administrator, &c.~
has also been executed in duplicate by W. W. Sydnor, Sheriff
of· Henrico County, and as such administrator of Rhea Crofut
Searles. We did not require Mr. Sydnor to acknowledge this
paper, as his acknowledgment thereof would add nothing
to it..
One original of this paper has been filed with the court
papers in the Circuit Court of Henrico County a~d the other
original I am enclosing herewith to you.
~

30: The other paper endlosed in your letter of
the 2nd instant, to-wit, the original draft of the
day of July, 1923, I am reagreement dated on the
taining, and for this reason: The second draft of the agreement appears to be dated August 2nd, 1923, while the date
of the entry of the order is July 31, 1923. 'Vhile I don't think
this makes any differenc-e, yet I am retaining the original
paper in case it should be called for by the court at any time,
I having stated at the time the order was entered that I would
be personally responsible for the forthcoming of the paper in
question whenever required.

page 293

4. The release seems to be in proper form so far as I could
gather, and so far as I can see there is no reason why you.
should not now proceed to wind up the affairs of this estate
along the lines indicated in your letter of the 2nd instant.
Very truly yours·,
RES'-B

Copy to S. S. P. Patteson, Esq.,
Mutual Building, City.
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Witness: Since reading that letter I want to correct a state-,
ment I made just now, that the original paper was handed me
by ~Ir.. Patteson. It appears to have come from Mr. Carpenter, who received it from Miller, Canfield, Paddock and Perry.
I have kept that original paper until now for the reasons
stated in the letter I have just read
Q. ~Ir. Scott, you have stated in your testimony that you
asked the late Mr. Henry :M.iller to draft the p.roposed release
and assignment, and I understand that that was in the latter
part of the year 1922, was it not Y
·
page 294 ~ A. It was very shortly after the final decision
in the R-hea Gordon Searles matter.
Q. That was in October, 1922, and between that and the
end of the year this paper was drafted and sent to Mr. Carpenter?
A. The draft of the paper by Mr. Henry R. 1\tiiller and
myself was changed after it went west, and the final draft of
it in its present form was, before it 'vas executed, submitted
to Mr. Miller and approved both by him and me. I have compa:r:ed the original paper of the ........ day of July, 1923,
wherein the consideration was stated to he $1,000, with the
paper which 'vas acknowledged on the 2nd day of August,
1923, and filed with the Court papers, and find that there is
110 difference in the body of the two papers· except that in
the original the consideration is mentioned as $1,000, and in
the paper filed 'vith the court papers the true consideration
is given which was $2,500.
_
The situation as that time was as I have indicated. Everybody in the case, with the possible exception of Mr. Patteson, lrnew of the situation. The claim suggested by 1\tlr. 1\tlacGregor had been discussed from time to time. I first heard
of it 'vhen the depositions were taken and Mr. B. I. DeYoun~
was on the stand. I next heard of it through Mr. Wellford,
who mentioned it to me, and I next heard of it through 1\tlr.
Carpenter. The matter was discussed behveen him and the
other side. I did not think there was any merit in the claim,
·and I thought then and think now that the settlement that
was arrived at, embodied in the release, was a very fair one
so far as Rhea Gordon Searles's estate was concerned. That
estate was relieved of a conceded overpayment, if our construction of the law was the correct one, of several thousand
dollars, and from liability for costs in the fruitpage 295 ~ less suit which was conducted by Mr. Patteson
and myself, with great ability, especia1Iy so far as
Mr. Patteson was concerned.
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At that time Rhea Gordon Searles's estate was represented
by two sets of administrators: one appointed by the court of
the S'tate of l\fichigan which, I gather from the depositions,
was her domicile at the time of her death, and by a local
administrator appointed by the Circuit Court of the County
of Henrico, Mr. Sydnor, and each one of those administrators was represented by counsel of known and proved ability
and experienee, and the 'vhole situation was patent on the
face of the papers, as I just stated, known by everybody so
far as I knew at that time. I did not know until today that
Mr. Patteson had overlooked it.
Q. You spoke of Mr. Beverley. In his testimony recently
taken he said that he had received a letter from you, or a copy
of a letter, in regard to this matter. Did you consult with
Mr. Beverley before the entry of this decree~
A. What happened in that connection was this. I think it
was along about July 24,1923 that I received information from
Mr. Carpenter that he would not consent to the payment of
the check, or consent to the carrying out of the proposed settlement, until he was assured that that would be the end of
it, and particularly he wanted me to inquire as to the attitude
of the representative of Rhea. Gordon Searles's estate in
Virginia. l(nowing that Mr. Sydnor was represented by
Mr. Beverley, I called on Mr. Beverley to find out about the
matter, and I explained the situation fully to 1\tir. Beverley as
I understood it, that they wanted a release of these matters,
and asked him if there was anything else, any other claim
that he had to make, that I wanted to wind the thing up, get
it out of the way. I received the assurance from
page 296 ~ Mr. Beverley that there was no other claim.
Thereupon I telegraphed to Mr. Carpenter on the
date of July 24, 1923: ·
''Yours 24th. Upon compliance with terms of release you
have there will be no· further liability on estate for costs or
·attorneys' fees so far as Searles and Sydnor are concerned.''
I confirmed that telegram by letter of the same date, July
24th, 1923, sending a copy of that letter to lvir. Patteson and
Mr. Beverley. That letter has already been introduced in evidence and was produced at the time of the examination of
Mr. Beverley.
On that same date, July 24, 1923, I received a telegram or
night letter from 1\Ir. Carpenter which I would like to read
in evidence as a part of the information upon wh~ch I acted
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when that decree was entered. That telegram is as follows:
1923 July 24.
Cleveland, Ohio.
Robert E. Scott
217 Mutual Building, Richmond, Va.
Lyle S'earles and Sydnor have signed the release of Searles
claim which they are ready to deliver upon my sending,
amount agreed upon to Detroit bank. I have letter from
Patteson authorizing us to appear for Searles for purpose of
eliminating him from suit. Does Attorney Beverley have
any interest in matters so that he should be advised or sign
release¥ Can any attorneys' fees of Searles' attorneys be
taxed as costs in case? Is there any reason why with papers
executed as i~dicated we will not be fully protected against
further payment if I send check to Searles's Detroit Attorney? Please answer promptly.

FRANK B. CARPENTER;
page 297 ~

It was in ans\ver to that telegram that I went
to see Mr. Beverley and wired Mr. Carpenter as
I have before indicated. I showed that telegram, as I recall
very distinctly, to Mr. Beverley, and was careful to interrogate him very fully as to whether there would be anything
hereafter, as I was responsible at his end of the line for closing
out the matter on a basis which 'vould not permit of its being
opened hereafter, and I thought I had done so.
CROSS EXAMINATION.
By Mr. Denny:
Q. Mr. Scott, Mr. vVellford bas testified that in the fall of
1919, he prepared the accounts of ],uller, Executor of George
.· 8. Gordon's estate, and of Fuller, Trustee, on the basis of five
and three per cent commissions; that those accounts were
placed in the hands of the gentlemen 'vho were then repreSeilting the next of kin after you became connected with these
cases. Were those accounts brought to your attention Y .
A. They were brought to. my attention in this way. Mr.
Wellford and I were here in the city together, we were connected with each other by marriage, we were very friendly
and whenever we met we probably talked about this case. He
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and I discussed the formal report. He told me he had made
t.tp a report on that basis and had forwarded it, and he thought
it was right. I said I didn't know, that I didn't know enough
about it. He said, according to my recollection, that on a
proper settlement of the accounts, instead of Rhea Gordon
Searles being indebted to the Gordon estate, the Gordon estate
would be indebted to Rhea Searles in a large amount. vVe
talked about it in a friendly way; he told me the theory upon
which the account was. I told him I didn't know
page 298} a thing about accounting, and that was a matter.
that 'vas being handled in Cleveland between
counsel there representing Rhea Gordon Searles' estate on
the one hand and Carpenter representing the next of kin on
the other, that it 'vas a matter that I didn't have anything to
do with, or words to that. effect.
Q. Mr. Scott, to the first report of Commissioner Crawford you filed several exceptions, all of 'vhich as I recall were
sustained. The account :filed by him on December 28, 1925, is
stated on principles enunciated by the Court in its decree entered on Mr. Crawford's former report. Had the result ofJ
those principles ever been calculated by any of your -gentlemen representing the next of kin?
·
A. I don't kno,v, sir. They had not been calculated by
me because I don't pre tent to be an accountant.
Q. You don't know whether lVIr. Crawford had?
A. I don't kno'v what lVIr. Crawford did, or what other
counsel did. I filed those exceptions; they were the joint ·
product of myself, J\iir. Dunlop and ]\fr. Dudley and possibly
l\fr. Carpenter's office; I don't l{now; maybe I prepared them
by myself, and I filed them and the order, if I filed them,
without conference with my associated.
Q. Did you kno'v that the exceptions which were sustained
to the account with Rhea Gordon's estate showed that her
estate was owed $16,000 or $17,000?
A. I knew that those exceptions were contrary to Mr.
Wellford's theory of the case, and I knew, on information
that I had received, that on one theory of the case Rhea Gordon's estate would have a large claim against the George S.
Gordon estate; the amount of it never concerned me very
much. I knew that, and I knew on another theory Rhea Gordon's estate would be brought into indebtedness
page 299 } to the GeorgeS. Gordon estate, and I ln1e'v at the
time that this release settled that controversy.
. Q. The matter I want to ·get at is this: Did you know,
according to the theories contended for by the next of kin,
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that it would appear that Rhea Gordon's estate was owed a
considerable sum of money, namely, $16,000, as shown by Mr..
Crawford's report Y
A. At what time Y
Q. In the summer of 1923.
. A. I would not like to say as to any figures at all. I knew it
·'vas a large amount, I knew there was a large difference, and
I had -gathered that information from my talks with Mr.
Wellford. That is what I knew. What the figures would
finally 'vork out to be, I never stopped to inquire. l knew
it might be very e-onsiderable.
Q. You said in your direct testimony that there was a
dispute as to the liability, as to whether, or not, Rhea Gordon was indebted to the Gordon estate, or the Gordon estate
was indebted to Rhea Gordon's estate, and that the position
taken by the next of kin 'vas that Rhea Gordon had been overpaid. That was shown on the Brubaker account, as perhaps
you recall. But it happens that in Mr. Crawford's statement
of the account, which is stated on the principles contended
for by the next of kin, it is shown that Rhea Gordon is entitled to between $16,000 and $17,000. I want to know when
'vas it that you gentlemen, attorneys, first learned that if
the· principles you were advancing w·ere sustained, it ·would
appear that R-hea Gordon was entitled to that amount?
A. That_ question 'vas never considered by me, never
. brought to my attention. I knew, of course, what was in Mr.
Crawford's first report because I read it and examined it
very carefully and wrote a brief on it. · I am not familiar
with Mr. Crawford's second report because when
page 300 ~ that came in I 'vas a'vay, incapacitated from
work. My first knowledge that there might be a
alim on the part of Rhea Gordon's estate against the George
S. Gordon estate was during the examination of Mr. B. L
DeYoung as a witness in tl1at former controversy at which
Mr. Henry Crofut was present; and my recollection is that
Mr. Crofut was present during the testimony of Mr. Deyoung, who had represented him.
Q. That contention, Mr. Scott, was advanced by" the S'urety
Company. What I want to get at is this: So far as you
know, did any of the attorneys for the next of kin know, before the release and assignment here in question was taken,.
that exclusive of the claim of the Surety Company and on
the principles on 'vhich the next of kin based their case Rhea
Gordon's estate was entitled to an amount Ip:ore than six:
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times as large as the consideration paid for the release and
assignment?
A. I cannot tell you anything about that matter. I had
nothing to do with it except as I have stated.
Q. You have stated that as soon as the question of obtaining this release arose, you consulted !Ir. Miller, you said
also that you knew that certain accounts prepared by Mr. ·
Wellford showed that the George Gordon estate was largely:
indebted to Rhea Gordon's estate. Did you ever speak to
lVlr. vVellford about the release and assignment?
.A. 1 didn't have occasion to do it because ~fr. Wellford
was only the local representative. l.vfr. J\tiacGregor was representing the Surety Company which was the bondsman on
the executorial account, and the discussion of that matter,
as I understood, was carried on between J.\llr. J.\IIacGregor and
Mr. Carpenter. It never occhrrecl to me to see ~Ir. Wellford
about it. If I had, I don't suppose it would have made any
difference.
Q. How does it happen that on the consent decree approving that release_ there appears no endorsement by
page 301 ~ the Surety Company?
·
A. It was not necessary to have it.
Q. Was not the Surety Company a party to the suit at
that timef
.A. The release "ras in their favor. 1\tir. Patteson drew the
decree, brought it to me-or I got it from him, I don't remember which-and the only parties interested in the release
were Rhea Gordon's estate on the one side which 'vas represented by l\Ir. Patteson and his associates, and the next of
kin on the other.
Q. Why was it that Mr. Beverley, as attorney for Sydnor,
did not endors·e that decree, do you kniw?
A. I didn't think it was necesary to ask him. I got the
release signed by J.\IIr. S'ydnor and it was not necessary. I
had previously seen ~Ir. Beverley and he told me he did not
have any interest in the matter.
Q. The consideration of $2,500 that was paid was paid
through the office of attorneys representing Mr. Searles in
Detroit. That money was paid for a release by the Virginia
estate. Why was it paid in Detruit instead of through Mr.
Sydnor in Richmond f
A. I don't know, sir, further than to say that Rhea Gordon's estate was represented by able counsel and they were
reco·gnized as the representatives of her estate-the Detroit
lawyers. The transaction was wound up there; they pro-

--------,--

--

342

---------

Supreme Court of Appeals of Virgi.nia.

cured the signature of Mr. Sydnor to the paper. The original
paper came to me after ~ir. Sydnor had signed it.
·
Q. Did you have any conversation with Mr. Sydnor about
the matter before he signed the first paper?
·
A. I never heard of it until the 2nd day of August. I
don't know anything about the circumstances under which
·
_
Mr. Sydnor signed. I do know that on the 24th
·page 302 ~ of July I went to 1\tlr. Beverley to find out if there
· was any trouble about, if there was any question
about it, and was told by Mr. Beverley who represented Mr.
Sydnor that it was all right.
Q. In your conversations with lvfr. Beverley, J\IIr. Patteson
and Mr. S'ydnor, was anything ever said about the claim advanced by some of the parties to this suit that Rhea Gordon'
had been largely underpaid¥
A. 1\tir. Beverley was p1~esent, is my recollection, at the time
the deposhions were taken, what he knew I don't know. I
ean 't tell you the details of my Gonversation with Mr. Beverley, except that I went to him to find out if there would be
any hereafter to it, or any question about it. I didn't want
the paper to go through under my guidance and under my
protection unless I was satisfied it was all right. Mr. Beverley I knew well and would rely absolutely on his word,
and he told me it was all right and I went on with it.
Q. If it was thought that Rhea Gordon had been overpaid,
why ·was it that you gentleme11 were willing to pay $2,500 _____-r
to get Searles out of the case ancl still keep Sydnor in the
case, if that estate was to receive no money from the George
S. Gordon estate?
A. That question was never considered so far as I know.
I kno'v I did not have anything to do with the negotiations
for the settlement. The decree as drawn came'to me through
1\fr..:ratteson, I read it, it was satisfactory to me, I endorsed
it after Mr. Patteson had endorsed it, and if 1\{r. Patteson
w~s not present, if his recollection is the correct one, I took
it myself to the Judge and explained the situation to him. If
you want reasons, I had no reasons; the reasons were those
of my associates in Cleveland and the lawyers in Detroit.
Q. And they did not discuss with you why they .
·
page 303 ~ wanted this assignment?
A. T-here was no occasion to do that.
Q. So you knew nothing about why it was that they 'vanted
1be release and assignment?
A. Yes, sir. I knew they wanted to get a settlement qf
the case so the suit could be 'VOUJ!.d up without further delay

Denny, Jr., Admr., etc., v. Searles, Admr., etc.

343

and further cost, and they were willing to pay $2,500 to buy
their peace from the claims of Rhea Gordon's estate.
··
Q. Would it have delayed the settlement if Searles had remained a party to the suit~
A. It was utterly indifferent whether Searles remained ·a
party to the suit, or not, after he signed that agreement.
Without that agreement the estate would have been in the
litigation now..
Q. You have stated that the next of kin paid Searles $2,500
·to get him out of the case, so as to prevent delay in the settlement of the ease. Would it have delayed the settlement if
Searles had remained a party, provided Rhea Gordon had
n.o interest in the Gordon estate?
A. Well, that is a hypothetical question which I do not
know that I am prepared to answer.. I can say this: that
what my side ·was after, as I understood it, was an early
settlement of the estate without further cost and expense.
The case had been running on for years and what was then
in sight was not very great, and they wanted to wind the
matter up and get rid of it, and it was suggested to me to
get a release, they wanted a release and asked me to prepare
one and I did it after consultation with ]..fr. Miller who was
in charge of the litigation, and he prepared it, I sent it on and
it was signed, and then we got a decree confirming it. Now
whether Searles remained a party to the litigapage 304 ~ tion, or Sydnor remained a party to the liquidation, after that release was signed was utterly
immaterial.
Q. If the estate of Rhea Gordon had no interest in the
Gordon estate, how was it that this release hastened matters to a settl~ment?
·
A. If there had been no claim asserted on the part of Rhea
Gordon's estate, the thing would have been settled long before. The matter took that form .in order to insure, as far
as was then ~umanly possible, a speedy settlement of .the
case.
Q. None of the consideration was paid 1\{r. Sydnor, was·itt
A. I don't know. The money was handled through Messrs.
1\'Iiller, Canfield, Paddock and Perry. What they did with I
haven't the slightest lmowledge of, and it did not interest me
after I was assured by Mr. Beverley that the matter was all
right, go ahead.
Q. When did you and your fellow attorneys first begin
consideration of the principles on which the account was to
l>e takenY
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A. I never considered that at any time, except so far as is
embodied in the exceptions to Commissioner Crawford's first
report. I am not an accountant. The matter had been handled
by experienced lawyers in Detroit, Cleveland and New
York.
.
Q. You had not then considered that matter before the date
of the release and assignment¥
A. The only consideration I had given to the matter was
what occured during the taking of the depositions when Mr.
He1.1ry Crofut was present, and the information that came to
me pend~ng the preparation of this paper, that there was this
possible claim which I did not think was good. I thought they
'vere paying a good sized sum for it.
·
Q. The letters filed by J\fr. Sha'v with his testimony show
that on November 14, 1922, he, as representing Lyle E ..
Searles, was first approached by l\1r. Carpenter
page 305 ~ relative to the obtaining of this assignment. F;rom
these letters it is indicated that at that time the
signature of Searles only was desired. In a letter dated December 21st, filed by Mr. Shaw as Exhibit A-5, Mr. Carpenter
~uggests that this release should also be signed by Sydnor.
Did Mr. Carpenter discuss with you the advisability of having both Searles and Sydnor's signatures between those
times¥
A. It was put up to me, Mr. Denny, to get a proper release
that would protect everybody, and I took the precaution of
having the representatives of Rhea Gordon Searles, both domestic and foreign, sigp. that paper, knowing they were rep-·
resented by reputable and able counsel who were fully able to
take care of themselves.
Q. I believe you have testified that at no time did you discuss with either lVIr. Beverley, Mr. Sydnor, or Mr. Patteson
the merit of the claim advanced by the Surety Company that
Rhea Gordon was entitled to a considerable sum from the
Gordon estate, did you not?·
A. I never had occasion to do it. . I was dealing with those
gentlemen at arm's length. They were just as good lawyers
as I was, they knew l1ow to protect themselves. I was trying
to protect my .side of the case; I tried to do it to the best of
my ability; whether l did it, or not, remains to be seen.
Q. In the answer filed l>y the next of ldn to the cross bill
and petition filed by Henry Crofut and myself, there is a denial of the allegation made in the cross bill that Rhea Gordon was domiciled in Pennsylvania. The record shows that
on November 8, 1921, you cross examined Mr. B. I. DeYoung,
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and that in that cross examination you asked 1\tir. De Young
the following question:
"From the time that Lyle Searles deserted his wife at the
time mentioned until her death, did he ever return to her?"
Was the position at that time taken by counsel for the next
of kin that Lyle Searles had deserted his wife 7
page 306 ~ A. No, sir. I am glad you brought that out,
because this is what happened: I had just come
into the case and Mr. DeYoung was here. We discussed the
matter, and· he suggested that one way to beat the claim of.
Lyle S'earles, Administrator of Rhea Gordon Searles's estate
was to show that he did not have any interest in it because
of his desertion of her. I undertook to develop those facts
a.t Mr. DeYoung's suggestion, and with the expectation ihat
thereafter I might base a claim on it if it turned out in accordance with the facts. In the ·course of taking the depositions it turned out that ~Ir. De Young's suggestion had no
foundation in fact. Nothing more was said about it, the position was never taken, and the thought in my mind was abandoned.
Q. It ·,vas for the purpose of following thatA. It was for the purpose of following that if it turned out
to be a fact, but it turned out not to be a fact according to
Mr. Lyle Searles's testimony. It was never afterwards mentioned in the case.
Q. And it was for· that .same reason that you introduced
the Pennsylvania statutes, to cut Lyle Searles out of any interest, was it?
A. It was all done at 1\!Ir. DeYoung's suggestion for the
purpose of making an argument if it should be justified.
Q. If you had followed that line and established that line,
you would have won in the Lyle Searles matter regardless
of legitimacy,· would you 7
A. I don't know whether we would or not. I suppose so.
But, as a matter of fact, no reliance was placed on that point.
We fought the case squarely on the merits, as ~Ir. Patteson
will recall, and that phase of the case was never referred to
again. The decision rendered by the Court was based entirely on other grounds.
page 307 r Q. yon stated in your direct testimony that if
the construction of the next of kin was correct,
it would show that Rhea Gordon's estate was overpaid, as a
matter of fact, according to that construction it showed that
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she was considerably underpaid. In your conversations with
the attorneys representing Rhea Gordon's estate~ was it ever
atated to them that if your construction ·of the accounts was
correct, it would show ov~rpayment f
A. What I tried to state, or what I had in mind to state,
was that at the time referred to there existed a dispute be· tween the three sides, one the side represented by counsel for
the next of kin, claiming that l~hea Gordon Searles had bee~
largely overpaid during her lifetime out of the assets of Gordon's estate, and on the other side, speaking through Mr.
MacGregor, the claim was that on a proper settlement of the
accounts Gordon's estate would be largely indebted to Rhea
Gordon Searles's estate, and that was what was the subject
of discussion, to wipe that out and get rid of it. Now, when
I talked to counsel on the· other side I did not discuss that
matter with them, because I had no occasion to do it. They
were just as able to take care of themselves as any lawyers
I know of. I was dealing with them at arm's length. I went
to them with a proposition which they accepte~l The status
of affairs was known to them. The whole record was all open
to them and they knew it better than I did.
Q. Did you know that Mr. Beverley and Mr. Sydnor were
both under the impression that Rhea Gordon had been overpaid?
A. No, I didn't l<now what they knew. It was not up to me
to discuss that matter with them. There was the recor.d open
to them.
page 308 ~ Q. Were all the Brubaker accounts at that time
in the record and wa.s Iv[r. Wellford's account in
the record f •
A. I don't know when 1\fr. Brubaker's account came into
the record. I never saw it, I never read it, and if I had rea4
it I would not have understood it. The status of the accounts
that came to me with any degree of assurance was that givep
to me by 1\:f:r. Wellford in our various friendly talks about
the matter. He frequently said that if the people would agree
for us to settle it, he was ~ure that we· could come to a friendly
settlement. I told him I didn't have anything to do with
that, that T 'vas representing senior counsel and protectmg
the estate to the best of my ability.
Q. Was ~Ir. Carpenter the one who was making an investigation of the accounts¥
A. I couldn't tell you to save my life. My correspondence
'" was mostly with Mr. Carpenter because he was the man
who employed me. I agreed to work under him and at his

·

___,_,...

Denny, Jr., Admr., etc., v. Searles, Admr., etc.

347

direction and I had my correspondence chiefly with him;
some with ~Ir. Dudley, butT always looked to Mr. Carpenter
as my senior counsel.
Q. On July 31, 1923, the only accounts in this record were
the early accounts settled by Mr. Sands, and the Brubaker
Accounts. The accounts as stated by Mr. Wellford were not
in the record at that time. Do you know whether, in any of
the ·negotiations as to this assignment, the attention of the
attorneys for Rhea Gordon Searles's estate was called to the
fact that there were accounts sho,ving their client to be entitled to considerable sums of money which were not in the
recordY
A. I only ln1ow this. I know that there was in the record
a copy of the will of George S. Gordon. I know that there
were two possible constructions of that will, the
page 309 ~ one that would make the ·legacy bear six per cent
interest either from the death of Gordon or
:from one year after his death, or that it would be a principal
fund from which she could only get such income as could pasBible be earned; in other words that the Gordon estate 'vould
not be liable beyond that. I know that the matter was discussed at the time that the depositions were taken, when
co-unsel for Rhea Gordon's estate both in Virginia and in Detroit, Michigan, were present. I know further that the negotiations were taken up between Mr. Carpenter on my side of
the case, and Miller, Canfield, Paddock and Perry represent·
h1g Rhea Gordon's estate on the other, and that resulted in
the procuring of the release and assignment signed by the
representatives of Rhea Gordon's estate in Virginia, and in
lfichigan. Now what occurred behveen them I don't know.
T. do know that the record was available to both sides, and
the information was equally available to both sides.
Q. You also knew that the accounts stated by counsel for
the Surety Company were not in the record at that time?
A. I cannot tell you what was or was not in the record. My
impression is that 1\Ir. W ellf.ord 's account was not in the
record at that time. He and I discussed it. I never went over
l1is paper but he told me what was in it.
·
Q. So at that time it was not available to counsel representing Rhea Gordon's estate?
.
A. I don't know. All they had to do was to make up their
own account. Those lawyers were not children, they were
learned lawyers. ·The w·ill was there and the construction of
the will was open to them. As to 1\'lr. MacGregor, he was a
skilled accountant. he knew as much ·about accounts as Mr.
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Wellford. As to Mr. Shaw I don't know; I un.:..
page 310 } derstand there is something in the case about it..
But I want to state that I dealt ·with .these gentlemen as reputable and able lawyers, banked on what they
said to me and what they did, and let this thing go, through
on that theory.
Ail.d further this deponent saith not.
Signature of witness waived by counsel of parties by counsel.
page 311 ~ Virginia:
In the Circuit Court of Henrico County.
November lOth, 1926.
Clifford W. Fuller, Executor, ete.,.
vs.
Myrtle R. Gordon Searles, et als.,
and
John L. Cannon and B. I. DeYoung, Administrator d. b. n.
c. t. a.,
vs.
Elsie Gordon Stelle, et al.
These causes came on this day to be again heard together
upon the papers formerly read, upon the petition and cross
bill and amended and supplemental petition and cross bill of
·Collins Denny, Jr., administrator d. b. n. of Rhea s~earles
and Henry Crofut, on the demurrer and answer thereto and
the amended and supplemental demurer and ans,ver thereto
of Elsie Gordon Tilgham, Edith Gordon, Carla Gordon and
John L. Ingram, administrator of the several estates of Mamie S. Gordon, Elizabeth G. Pelton, Harry s·. Gordon and
W. J. Gordon, joinder in said demurrers by the aforesaid
petitioners and ,general replications, to said answers, upon
the depositions of witnesses taken and returned in the cause
in support .of said petitions upon the depositions of witnesses
taken in the cause and returned on behalf of the defendants
thereto, upon the stipulation in writing that the evidence
taken in these causes shall be considered as evidence on the

- ,.--·

Denny, Jr., .Admr., etc., v. Searles, .Admr., etc.

349

questions raised by the original, supplemental and amended
bills filed by Collins Denny, Jr., Administrator, and I-IenrYJ
Crofut and the answer thereto filed herein on the
page 312 ~ 27th day of April, 1926, upon the evidence therein referred to and heretofore returned in these
causes, and was argued by counsel.
· Upon consideration whereof, and for reasons stated in
writing and made a part of the record, the Court is of the
opinion and doth decide that the petitioners, Collins Denny,
Jr., as administrator d. b. n. of Rhea Searles and I-Ienry Crofut, are not entitled to the relief prayed for in their original
and amended petitions, and it is therefore adjudged, ordered
and decreed that the same be and hereby dismissed at the cost
of the petitioners.
And, thereupon, these causes came on to be further heard
together upon the papers formerly read, upon the report of
William E. Crawford, one of the Commissioners in Chancery
of this Court, dated December 10, 1925, and filed in the Clerk's
office of this Court December 28, 1925, and the exhibits therewith returned, upon the exceptions thereto of the estate of
Clifford W. Fuller, deceased; and the American Surety Company of New York, and on the exceptions thereto by Collins
Denny, Jr., d. b. n. of Hhea Gordon Searles, and on the exceptions thereto by the estate of 1\{yrtle Gordon Searles, and
was argued by counsel. Upon consideration whereof it is
adjudged, ordered and decreed that exceptions Nos. 6, 7, 8,
9, 10, 11, 13, 14, 15, 16, 18 and 19 be and ar.e hereby sustained.
That Exception N·o. 5, filed on behalf of the estate of
Clifford W. Fuller be and is hereby sustained only as to the
pecuniary legacies of ~Iamie S. Gordon and Clifford vV .
Fuller, provided for in the will of George S. Gordon. That
Exception No. 5, to said report filed by and on behalf of the
estate of Myrtle R. Searles be and is hereby. sustained.
That all other exceptions to said report be and are hereby
overruled and the said report of William E. Crawford, Commissioner, be and is hereby sustained in all respects except
as modified by the ruling of the Court upon the
page 313 ~ exceptions aforesaid sustained.
And the Court doth further adjudge, order and
'decree that these causes be and are hereby re-committed to the
said William E. Crawford, Commissioner, as aforesaid, and
he is hereby directed to restate at once the accounts ordered
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in this cause, making them conform to the rulings herein on
the exceptions to the said report of December 10, 1925, and
report thereon to the Court as early as practicable.
page 314 ~ Virginia:
In the Circuit Court of Henrico.
Oct. 27th, 1926.

In Re: Estate of George S. Gordon.
COURT'S OPINION.
I told you gentlemen that I would decide the questions that
have been argued and submitted to the court for determination in the cases of C. W. Fuller, Executor, v. Myrtle R. Gordon Searles and others, and the companion case, which has
been agreed to be heard together, of John L. Cannon, and B.
I. DeYo"ung, Admrs. d. b. n. c. t. a., v. Elsie Gordon Stelle
and others today.
In 1905 or thereabouts, George S. Gordon died in this
county, leaving a will. That will provided for his wife, Myrtle
Gordon, and also left legacies to his mother, J\famie S. Go_rdon, and to his friend, who was appointed by the will executor, Clifford Fuller, of Cleveland, where most, or a great
part, of the Gordon property was situated. He was very near
to Gordon and knew about his property and advised him as
to it. Gordon left $15,000 to his mother and $5,000 to Fuller,
and provided in the fifth clause of the will: ''I give and bequeath to my executor the sum of $100,000, to be held by
him as trustee for the benefit of my adopted daughter, Rhea
Gordon, until she shall arrive at the age of twenty-five years,
the income from said sum of money to be paid to my said
daughter for her support and maintenance in quarterly instalments, or oftener, if in the discretion of my said trustee
it seems to be desirable; and I give unto my said trustee full
po,ver and authority to invest and reinvest said sum "of money
during the continuance of this trust. When my said daughter
shall arrive at·the age of twenty-five years I direct that said
sum shall he paid ove.r to her for her own use and
page 315 ~ control. If, however, my said da~ghter shall die
before arriving at the age of twenty-five years,
without issue, said sum of $100,000 shall fall into th~ residue

__...,.,-
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of my ~state and to be disposed of as said residue is disposed
of a~cording to the term.q of this will.''
Clifford Fuller came to this Slate and in this court qualified under that will as executor. He never set up this trust
fund under the will, nor did he carry out the provisions of
the will, nor did he act in any manner as an executor should
have acted. He went back to Cleveland and thereafter brought
a suit for settlement of his accounts under this will and also
for the guidance of this court. These suits matured and
were referred to a commissioner. The executor, Fuller, in
the case, filed an account for two years as executor, under
this will. That account 'vas put in the papers in the case,
but was never confirmed by the Court. lie thereafter made
no further settlement of his accounts as far as the court
knows and the evidence shows he did not attent to his duties
under this will at all. He kept no accounts of his actions and
he died. After his death John L. Cannon and B. I. DeYoung
qualified as administrators d. b. n. c. t. a.,..and they brought
this suit to settle up the estate of George Gordon. .
It might be said that, when Fuller qualified as executor,
the widow renounced the will of George Gordon and took
'vhat the law gave her.
There was not sufficient money at the time of Gordon's
death for Fuller to pay the legacies and set up his trust fund,
and he paid out large sums of money to the legaties, including himself, and under the trust, but not according to the will.
The widow afterwards married a man named Searles. Rhea
also married a man named Searles. but no relation as for as
the record shows. Rhea died in about 1918 after her marriage to Searles. 1\!l:yrtle, the mother, also died.
page 316 ~ In the suits, which was brought and pending,
Searles, who had qualified in Detroit as Administrator of his wife (and~ in the papers in this case, is the
qualification certificate by proper authorities of the court that
he did qualify as administrator of his wife), stated that his
'vife. who had died in Pennsylvania, was a resident of De.:.
troit, 1\!Iichigan, and there domiciled at the date of her death,
nnd left property and estate there.
While these suits were pending the administrators of R-hea
Searles intervened in these suits and claimed that Rhea was
not the adopted daughter of George Gordon, but was his
daughter, begotten out of marriage, but, after marriage, waR
legitimatized, claiming virtually that his wife was the real
daughter and not the adopted daughter of George Gordon and
·was his heir.
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That case upon the evidence taken '\\..as heard by this court.
One of the points made in that case was that Rhea died in
Pennsylvania, ·and that Searles was not the real aclministrator. The point was raised in the case, but was never argued
to the court. The court took cognizance of the fact and knew
that that point was raised, but the court at that time did not
think it had any force or effect, and, in deciding the case,
overlooked it and never said anything about it. At any rate,
that case was argued and submitted to the Court, and the
Court held (my recollection of the decision is) that she was
the adopted daughter of George S'. Gordon, but I don't recollect that the court ever "determined whose daughter she was ..
That was a matter that the Court ceuld not determine. One
thing I keu was that Crofut and George S. Gordon's wife,
after her divorce from Crofut, were in a position to have
begotten this child, and George S. Gordon was too far away,
they were too far apart; but, as a matter of fact the court
never determined .. whose daughter she was.
As I say, the husband of Rhea Searles interpage 317 ~ vened in these suits and claimed that his wife was
a bastard~ The court determined that case against
Searles.
I think that was about 1920. I am not positive about that,
but at any rate, that case finally wound up in the Court of
Appeals. Appeal 'vas had and the Court of Appeals refused
to intervene and virtually affirmed the lower court.
After that was done, counsel for the next of kin, under the
will of George S. Gordon, through correspondence with the
counsel of Searles, obtained from Searles, administrator of
Rhea Gordon, and from W. W. S'ydnor, administrator of
Rhea Gordon, 'vho was appointed her administrator, for the
purposes of these suits, a release and assignment of all
claims of Rhea Gordon under the will of George S. Gordon.
I think that was gotten about in 1923, sometime.
That provided for the confirmation by the court of that assignment.
A decree carrying out that assignment was brought down
here to· this court by one of counsel in the case (Mr. Robert
E. Scott) and the decree confirming that assignment was
asked to be entered. It was brought down here early in the
morning and the court states this from his recollection of the
facts that occurred about that decree. This is not in the
record, never has been in the record and the court no'v says
this for the information of counsel and for his own benefit;
that that decree 'vas brought down here in the morning and

Denny, Jr., .A.dmr., etc., v. Searles, Admr., etc.

353

asked to be entered. The court took it and said that he would
enter it. He laid it aside, being engaged in a criminal case.
My recollection is that Mr. Beverley (who was-- counsel for
Mr. W. W. Sydnor) and W. \V. Sydnor were both in court
here right before me; that the court laid aside this decree.
while trying a criminal case, in which ~lr. Beverley was Commonwealth's Attorney and Mr. Sydnor a witness, and, when
the jury went out in the criminal case, I called lVIr. Beverley
and Mr. Sydnor to this bench and read over the
page 318 ~ decree and asked them if that was proper, 'if theYI·
:
had anything to say about it, and they told me
that the decree was perfectly proper. I say that because I
don't enter decrees unless they are signed or the parties are
in court. If the parties are before the court, I ·don't require
them to sign the decree; but I called :Mr. Beverley and J\.Ir.
S'ydnor before the Court, and they told me to enter the decree. There was no imposition, so far as the court knows,
upon the court at all. All parties knew, or were supposed
to know, exactly, and the court thought they knew exactly,
what they were doing. Of course, the court doesn't kno'v
anything about the facts concerning the statement on the
record at that time. That had not been brought before me.
I am only stating that the court was not imposed upon, nor
were counsel imposed upon, by the entrance of this decree.
Both parties were asked about it, and I think I so stated to
Mr. Beverley since that time. That is my recollection of it
Ifowever that is, to go on further, that decree was entered.
The case went on th~n before the commissioner, evidence being taken and he making up accounts of these various parties
under the will, those who had rights under the will, and ho'v
the estate stood-because it was left like Mahomet's coffin,
suspended between heaven and earth. Nobody knew anything
about it. He left no account; the estate was in chaos, and
the commissioner had to do the best he could in settling up
those accounts. All parties attempting to do it were being
probably interf~red with greatly by this suit that was brought
by Searles, claiming that his wife was the daughter of Gordon. At any rate, the case went on and the commissioner
asked the court's instructions how to make up these accounts.
The court gave certain instructions to the commissioner. The
commissioner made this report to the court. After the report
was made, certain exceptions were made to that report as to
the statements of the various accounts the commissioner made
up under the will of George S. Gordon, and of the accounts
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of the various administrators. Thereupon Oropage 319 ~ fut, the husband-It is well for the court to say
who Crofut is from this record. In the Searles
case, in the record his o"~n near relatives say that they would.
not believe him on oath.. Crofut is supposed to be the father
of Rhea. The facts are in the case that he is the cousin, I
think first cousin, of 1\Iyrtle. At any rate, they were very·
intimate as young people in Detroit. In the evidence taken in
the case of .Searles-in the record, at any rate,-Crofut is sup. posed to be the father of Rhea. In this case of S'earles, or
in the record, Crofut is supposed or is shown to have never
seen R-hea (his daughter) from the time she was born up to
when she was about thirteen years old, I think, and never supported her as far as I know. Sometimes she came and stayed
at his house, or stayed at the place where he was boarding,
because he was in the United S'tates . A.rmy. So far as the
record shows, he deserted her and left to the mother, or
whoever he could, to take care of her and raise her.
After the case of Searles was decided, the matter going on
to determine who should take under Gordon's will, or, rather,
after the death of Sydnor, I will say, Collins Denny qualified
as Rhea's administrator in this suit for whatever fund she
might have. Thereafter, or about at the same time, Crofut
qualified in Pennsylvania as domiciliary administrator of
Rhea, and then Crofnt and Denny filed a petitiqn and an
amended petition in this court claiming the interest of Rhea
Gordon. In that petition that they filed in his Court, in April,
I think 1925, it is alleg·ed that Rhea died in Philadelphia, was
domiciled there, was there deserted by her husband, that Crofut was her father and duly qualified as her administrator in
Philadelphia, that he was entitled to inher.it from his daughter under the law of Pennsylvania, her husband having deserted her, and, under the amended petition they attacked
the assignment entered by this court in 1923 (the assignment
which was ratified and confirmed by decree of this court in
1923), and now the questions for the court to determine are
on the post·ion of Collins Denny (administrator
page 320 ~ of Rhea Gordon Searles in Virginia) and Henry
Crofnt (who claims to be her father) in Pennsylvania, that there is a large amount of money coming to .
Rhea in this suit and that they are the ones to take it; so the
:first point that the court will decide before proper accounting
is had is whether or not that position is sustained by the
evidence and whether or not their petition should be dismissed.

~
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The court is of opinion, first, that the allegations in the
petition and amended petition must be proved by a p-reponder•
ance of the t.estimony; that the petitioners have not met that
requirement, the court being of opinion that Rhea was a resident and domiciled in Detroit at the time of her death; that
her husband (Searles) qualified. there as her administrator;
and that there is no evidence that she was wilfully deserted
by her husband; and that the· assignment is a valid assignment, and tl1at there is no evidence at all in the record that
there was any imposition or fraud; and that the prayer .of
the petition must he denied and petition dismissed with costs.
1 have carefully considered the whole record in the case.
Counsel in the case have argued this case ably, both by oral
argument and by brief, as far as I know as ably as any case
I have ever had before me; they have taken immense pains
in the case, and the court has maturely considered the record
in the case, and the argument both oral and written;· and I
will say in passing that the written briefs (if you can call
them briefs) are also very, very able and have been of great
assistance to the court.
Now, the second point to be considered without going any
further into this evidence (these facts have been merely stated·
in order for the court to come to its conclusion; I am -going
to pass upon the exceptions to the commissioner's report one
by one. I will say that where a legacy is provided under a will
interest runs upon that legacy (and I use the word, legacy) ;
the law is that interest is payable upon that legacy
page 321 ~ along with the p-rincipal from one year after the
death of the testator; and that is held in this
case, but not1 as to the $100,000 trust fund (I want to make
that plain) the court being of opinion that the trust fund must
be set up and established and paid in accordance with the
desire and will of the testator; that in this case George S.
Gordon never had any idea-he knew who Crofut was, he
knew he had deserted his child and its mother, the mother had
to get a divorce, or did get a divorce, from him, and that he
never .saw the child as far as Gordon knew during his lifetime; and the idea of Gordon was under his will that the
principal, not only the principal, but if his will '\Vas not carried out, income of the trust fund, should go under his will
.and certainly not to Crofut.
I will take up the exceptions of Clifford W. Fuller's estate
and the American Trust Company of New York to the report of the Commissioner, dated December lOth, 1925, and
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filed December 28th, 1925, and the accounts returned therewith:
'' (1) Because the commissioner fails to recognize as valid
and final the settlement made by Commissioner William H.
Sands, January 19th, 1907, and begins his accounts with the
death of George S. Gordon instead of beginning the said
accounts s·eptember 7th, 1906, the date counsel for the executor placed before Commissioner Sands the complete accounts
of Clifford W. Fuller, to that time."
I am of opinion that that first exception should be overruled.
"(2) Because the commissioner name quarterly, instead of
annual, distributions of funds coming into the hands of the
executor.''
The court is of opinion that that should be overruled.
"{3) Be~a-use the commissioner failed to separate the interest from the pri:r;l.Cipal and compounder interest against
the executor."
I don't exactly understand that, but think it ought to be
overruled. I think it looks to me like it is plm~
page .322 ~ what is done there. .A.t any rate, the court overrules #3.
'' (4) Because the commissioner failed to all0w the executor commissions on the receipts during the period of his
executorship, or any part thereof, or any compensation in
lieu thereof.''
The court will say that that must be overruled, and for the
reason that Fuller, who was left in this will $5,000, was his
friend, close to him, has not attended to his dut~es under this
executorship, at all, but he left the estate, which ought to
h~ve been wound up years ago, now after hventy years is still
jn a condition of chaos and all owing to the dereliction of
Clifford W. Fuller as executor .under the will, and it is because
of him in the largest measure that this estate is now in the
condition that it is.
'' (5) Because the commissioner did not credit each legatee
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with the amount of his legacy as of one year after the date
of the qualification of the executor, and allow interest thereo111
from that date, charging against such legacy the amounts paid
to the legatee by the executor as in the case of debtor and
creditor."
The court sustains that as to the account of $15,000 left to
the mother, J\1:amie S. Gordon, and to Fuller, Executor, $5,000.
It is "believed these legacies were meant to go to these people
the legacies ought to be paid and interest ought to follow one
year after the qualification of the executor. It is sustained
except as to the trust fund of $100,000 to be invested by the
executor for the adopted daughter, Ithea. It is sustained as
to the legacies but not sustained as to the trust fund; it is
overruled as to the trust fund.
· "(6) Because the commissioner credited each legatee with
only the amount of the liquidated assets each year and
charged the legatee compound interest on all amounts paid
in excess of his pro rata share of the receipts from such liquidated assets.''
That is sustained.
page 323

~

'' (7) Because the commtsf:;Ioner charged the
estate of the Executor compound interest from
the date of his death, November, 1917, to the present time."
The court is of opinion that interest should only be compounded to the date of the death of Clifford vV. Fuller, not
thereafter, and therefore, that 7th exception is sustained. ·
"(8) Because the balance in the nam,es of Fuller as executor at the time of his death is by the commissioner transferred to Cannon and DeYoung, administrators, instead of
being credited pro rata to the widow and legatees and the
cash on hand deposited in court in part liquidation of the
indebtedness of Fuller as executor and trustee, which would
have decreased the indebtedness of the widow's estate of on,ehalf of such balance, or $2,889.34, and that o·f Mamie S. Gordon by $361.15, and to such extent reduced amounts charged
against the estate of the executor."
I think that is a matter of accounting and that that should
be sustained.
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'' (9) Because the commissioner fund that Fuller as legatee·
owed the estate $1,689.19.''
That ought to be sustained.
"(10) Because the commissioner reports that Fuller, executor, had overpaid ~famie S. ~ordon $893.71 and was liable
therefor.''
I think that ought to be si1stained.
"(11) Because the commissioner reports that the executor
had overpaid the estate of Myrtle R. Searles $10,416.05 and
the executor was liable therefor.''
I think that ought to be sustained.
'' (12) Because the commissioner charges Fuller's estate
with the income received by Cannon and DeYoung for Rhea
Gordon after the death of Fuller."
That is overruled.
page 324 ~

"(13) Because tl1e commissioner fails to charge
in the account of Fuller as trustee for Rhea ·Gordon, payment of $2,000.00 made May 9th, 1911, by the executor to J. W. Searles, for the account of himself as trustee.
rrhis item is entered as a payment by the executor to the
trustee and as a receipt by the trustee, but the. trustee is not
given credit for the payment of this amount of J. vV. Searles.
See report of N au, Rusk & Swearingen on the examination
of Fuller's accounts for Rhea Gordon Searles, page 1. ''
I have got my memorandum on here: ''If you get check, you
get credit, but otherwise overruled.'' I think it ought to be
sustained from what I can understand. It is a matter of
proof. I am putting it in this memorandum-if you get
credit, otherwise if you don't prove credit, it is overruled,
and I sustain it if you get the proof. The only question is to
-get proof, but I think it is admitted as I recollect the brief.
"(14} Becftuse tbe commissions for $329.00, allowed Fuller
on sale of Brookwood Farm, are not credited to him as of
time of sale December 13th, 1909, but are credited· as of November 26th, 1925, and commissioner allows only simple in-
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terest 'thereon, whilst the executor is charged compound interest on an amount to this extent in excess of what he should
be from December 13th, 1909, to November 26th, 1925, the
difference ~being $200.00 against Fuller~s estate.''

I

~ustain

that.

"(15} Because the commissioner, in stating the accounts of
C. W. Fuller, trustee, as to principal and interest compounds
the interest annually from the beginning to November 26th,.
1925. ''
That is sustained.
page 325

~

"(16) Because the commissioner finds Fuller's
estate liable to Rhea Gordon's estate for $10,:345.52 with compound interest from October 14th, 1918, when,
eonceding the trustee's accounts as stated to be correct he
would have been liable for $5,621.09 with simple interest from
October 18th, 1917, the date of Fuller's death."
That is sustained.
"(17) Because the commissioner confuses the transactions
of Cannon and DeYoung in reference to the trust estate witii
those of Fuller, instead of making a separate statement of
all transactions between Fuller's death in October, 1917, and
Rhea Gordon's death in October, 1918. Fuller's trusteeship
terminated with his death and he and his surety were liable
for the amount due as of that date.''
That is overruled.
'' (18} Because the commissioner finds the executor in·
debted to the estate of Gordon for the amount due on the
trust fund $83,350.77, Nove~ber 27th, 1917, when this fund
did not revert to Gordon's estate until the death of Rhea
Gordon Searles, October 14th~ 1918. Report· 24-25. ''
That is sustained.
'.' (19) Because the commissioner charges compound. inter~
est on said $83,350.77 from November 26th, 1917, as a debt
due the Got:don estate and on the following page of his re ..
port credits the income fund of Rhea Gordon with interest
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on the same fund to October 14th, 1918, the date of Rhea
Gordon's death (report, page 26) thereby making a double
charge of interest on the aforesaid sum of $83,350.77 from
November 26, 1917, to October 14, 1918."
page 326 ~

That is sustained.

"(20) Counsel for the American Surety Company of Ne'v
York also excepts, because the accounts of Fuller, Executor
and Trustee, are closed as of November 26th, 1917, the date
of the qualification on his estate by John L. Cannon, instead
of as of October 18th, 1917, the date at which his executorship
and trusteeship 'vere terminated by his death and the liability
of the surety ceased.''
The court is of opinion that ought to be overruled. These
twenty exceptions to the report of Commissioner William
E. Crawford, dated December lOth, 1925, are all of the exceptions.
Now, there are exceptions also made by Thompson, Hine &
Flory for the widow, l\!yrtle Gordon Searles.
Their fir.st exception is :
'' 1. Because the said report of the Master Commissioner
charges the widow's share of the estate with all payments
made to her ·by Clifford W. Fuller, executor, in the years
1905 to 1911, inclusive, and fails to charge any portion of the
payments to the trust fund for Rhea Gordon (Searles) in
spite of the fact that Rhea Gordon (Searles) was during
said years the minor child of Myrtle Gordon Searles, living
with her mother, and that in fact a part of the payments
made to ~lyrtle Gordon Searles by Fuller, Executor, was
used for the support, maintenance and education of Rhea
Gordon (Searles).
''By the will of George Gordon the income of the trust fund
established by him for Rhea Gordon (Searles) was directed
to be paid to her for her support and maintenance, in quarterly installments, and the mother, ~lyrtle Gordon Searles,
wa-s the person to whom such income was properly payable
for such use (one payment of $1,000 in 1907 to
page 327 ~ Myrtle Gordon Searles and one payment of $1,200
in 1911 to John R. Searles, stepfather of Rhea
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Gordon (Searles) are properly charged in the report against
the estate of Rhea Gordon (Searles)."
That exception #1 is overruled, the court being of opinion
the evidence is insufflcient in this case. The mother should
support the child; if not, the court is of opinion the father
ought to support her. There is no evidence until now that
they did not mean to support the child, so it seems to be an
_after-thought.
"2. Because the report computes the one-half. share of the
widow in the estate only after deducting from the estate payments to Bessie L. Gordon totaling $33,391.70, whereas the
said payments to Bessie L. Gordon were not payments upon
a debt of the estate, but were made on account of a judgment
in her favor for alimony.''
The court is of opinion that should be overruled.
'' 3. Because the report charges against the distributive
share of the widow interest upon alleged payments in excess of her distributable share of the estate, whereas such payments were voluntarily made to her by the executor, without
knowledge upon her part that such payments were in excess
of her distributable share.''
That is overruled.
'' #4. Because the report especially in account No. 5 finds
that the estate of l\iyrtle Gordon S'earles owed Fuller, Executor, on November 26th, 1917, the sum of $10,416.05."
I think that ought to be _overruled. ·
'' 5. Because the report charges the widow with compQund
interest upon alleged over-payments, whereas, if it should
be found that there were over-payments to the wido,v, and if
it should be found that any interest is cl1argeable
page 328 ~ upon the same, then such interest should be simple
and not compound interest.''
.

I think that should be sustained. Only simple interest
Compound interest
should be found and not compound.
should be only charged against the man that I consider a defaultirig executor.
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"6. Because the commissioner erred in setting up accounts
1, 5, 8, 13 and 14 of the report, upon the arounds above exl1epted to. ''
That exception is overruled.
There are exceptions to this report :filed April 5th, 1926, by
Collins Denny, Administrator of the estate of Rhea Gordon
Searles, to the report of Commissioner Crawford:
'' 1. Because the commissioner did not credit the income
account of Rhea Gordon Searles with interest on the legacy
made for her benefit from the date of the death of the testator, and did not each year thereafter up until the time of
her death credit the income account of Rhea Gordon Searles
with interest on said legacy and allow interest thereon.''
That is overruled.
''2. Because the commissioner credited the income ·account
of Rhea Gordon Searles only with interest on the share of
the liquidated assets which were available for distribution to
her trustee.''
That is overruled.
'' 3. Because the commissioner charges against the funds
due R.hea Gordon Searles as income the investments made
hy Fuller, Trustee, which investments should be charged
against the corpus of the trust funds.''
That is overruled.
''4. Because the commissioner fails to credit the income
account of R,hea Gordon Searles with interest on
page 329 ~ $5,162.04 a part of the balance of $20,349.59 on
hand January 18th, 1917, from H anuary 18th,
1917, to ].{arch 12th, 1917."
That is overruled.
I l1eiieve, gentlemen, that is all I have to say. If there is
question that is ·wanted to be asked me, or the commissioner wants to ask me, I will be glad to hear you. The matter is referred back to the commissioner with these exceptln~r
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tions, and, if he has anything, or counsel have anything, to
bring before the court in making ·up a final report, I will be
glad to assist you in any way I can.
page 330 } State of Virginia,
County of Henrico, to-wit:
_I, S'amuel P. Waddill, Clerk of the Circuit Court of the
County of Henrico, do certify the foregoing is a true transcript of so much of the record in the above mentioned causes
as counsel have requested me to copy.
And I further certify that the attorney for the plaintiffs
had notice of the intention of Collins Denny, Jr., administrator of the estate of Rhea Gordon Searles, to apply for the
said transcript.

Given under my hand this 31st day of March, 1927.
SAMUEL P. WADDILL, Clk.
Fee for transcript of Record, $125.00.
A Copy-Teste:

H. STEWART JONES, C. C.
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