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either of them, although often requested so to do. The ob-
jection is that it is misleading as to the quantum of damages.
We have sued for use and occupancy and it is not a question of
destruction. X

By the Court:

The only thing I see there is that you have placed an ad-
ditional burden there, — in other words, I think it is conceded
that they had a right to move certain coal over this right of
way.

By Mr. H. S. Sutherland:

They bad the right to move the coal from the Doran and
Dick lands. :

By the Court:

And have placed an additional burden on it, — whatever
you choose to call it.

By Mr. Crockett:
That's what the court calls it.

By the Court:
Is there any additional damage by reason of that?

By Mr. H. S. Sutherland:

There was no more damage other than the exclusion of us
during that moment and that’s the reason we have sued for

use and occupancy.

By the Court:

You can’t charge the company for hauling the coal they
had a right to haul over there. — I think T will let him glve his
expression.

To which ruling of the Court, the plaintiff, by counsel,
at the time excepted.

By Mr. Crockett:

Q. 77 1 believe you said that you had the right
page 76 b of hauling over your tramroad and over the ease-
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ment which: your company had over Mr. Ball’s.
land about nine million tons.of coal; is that right?
A. That's correct, yes, sir.
Q. 78 State whether or not there was, in your judge
ment, any damage caused to Mr. Ball by the hauling of this
additional 47,095 tons of coal?

The plaintiff, by counsel, objected to the foregoing ques-
tion for the reasons assigned in the last preceding objection;
which objection' the Court overruled, to which ruling of the
Court the plaintiff, by counsel, at the time excepted.

A. As stated in answer to a similar question just a few
minutes ago, it:is difficult to:see-what damage could. have occur-
red by reason of hauling an additional 47,000 tons of coal. We
had the right to haul nine million tons of coal over that tram-
road. The only damage I can see is we dug out the side of the:
hill and made it flat to put the tramroad upon and after we got
it laid: and had done all the damage we were- going to do, it is
difficult to see why the hauling of a few additional tons of coal
would damage the plaintiff in any way. I just can't get it
through my head that there would.be-any. '

By Mr. S. H. Sutherland:
We move te strike out the argument of the witness.

Which motion the Court overruled, to ‘which ruling of the
Court the plaintiff, by counsel, at the time excepted.

B H?Q;. 79. Do you think there was any damage done to Mr.
all?

By Mr. S. H. Sutherland:
Objection: as te: what he thinks.
By the.Co'urt:

’

I think Mr. Horne has given: pretty fully his views there.
’ Q. 80 In your judgment, has Mr. Ball been
page 77 } damaged in any respect by the hauling of this 47,-
095 tons of coal over that property?

The plaintiff, by counsel, objected to the foregoing ques-
tion, because the same is a mere repetition, which objection the



Raven Red Ash Coal Co., Inc. vs, Estil Ball 81
J. P. Horne

Court overruled, to which ruling of the Court the plaintiff, by
counsel, at the time excepted.

A. No, sir, in my opinion: I can’t see where the hauling
of this additional coal would damage the property in -any
way. ‘

CROSS EXAMINATION
- By Mr. G. C. Sutherland:

Q. 1 At this point here where you deposited this slate,
_ it started from the tramroad and .went down over the bank and
then there is a little bottom of one hundred and fifty feet or
something like that, that was covered over, is that right? o

A. I don’t understand, Mr. Sutherland? What do you
mean? Where we had a right to deposit the slate.
© Q. 2 Yes, sir '

A. Yes, sir, there was a small bottom down near the
creek.

Q. 3 And the slate you deposited went near this line
and pushed across the line right up near the toe of the hill out
on to his land?

A. That's approximately correct. That's the slate I
testified a while ago we moved.

Q. 4 You moved that after this suit was started?

A. I believe we did, yes, sir.
page 78 } By Mr. S. H. Sutherland:

. 5 How far along this railroad does the
plaintiff’s land extend? You said twenty-eight hundred feet
from there to there. Does he own. this land west of that?

A. Yes, sir, except for the green space.

Q. 6 And he only owns east of that the portion be-
tween the red?

A. Yes, sir.

- RE-DIRECT EXAMINATION
By Mr. Crockett:

1 You say at this point here which lies at the end
of the red tract, you removed some slate that had slid over.
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About how many tons of slate do you think actually slid over
there? -

A. I bhadn’'t made any estimate of the tons. It slid over
a distance six or eight feet past his fences and sloped back up
probably five feet high at the fence and the width of that slope
ot the length of it, —the other measurement, was probably
thirty feet.

RE-CROSS EXAMINATION
By Mr. G. C. Sutherland:

Q. 1 Mr. Horne, approximately how mu¢h more coal
would you say is on these four tracts of land that has not been
mined?

The defendant, by counsel, objected to the foregoing ques-
tion, because he has stated on two of these tracts by reason of
the rolls, they stopped. I don’t think any man can tell the ap-
proximate coal in those seems until after he gets into it. I don’t
think it has anything to do with this case.

page 79 } By the Court:

He testified there was about nine million tons in
their leasehold, something like that.

By Mr. S. H. Sutherland:

The question now is how much more is on these four
tracts that hasn’t been moved.

" The Court thereupon overruled the precedihg objection,
which ruling of the Court was excepted to by.counsel for:the
defendant :

A It is very difficult to estimate the tonnage on any acre-
age of Red Ash Coal, because that seam is noted for faults and
rolls, which makes a large portion of it unminable. Assuming.
however, that we will get three thousand tons. to the acre
which is the average that we do get, on the S. T. Newberry
and wife 31/ acre tract, there is no further remaining minable
coal. On the Henry Bird 2914 acre tract, we have mined only
2340 tons, and we quit that a good while ago because of low
coal and bad top, and it is doubtful if we will ever try to mine
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it again, but answering Mr. Sutherland’s question, we have
mined,” you might say, approximately an acre of coal off of
that. That would leave twenty-eight acres, and—this is all
assumption, — if we have an average of three thousand tons to
the acre on the rest of that, there would be about eighty-four
thousand tons of coal on that tract to be mined. On the Ronda
Blankenship tract, we have mined 6561 tons, which is about
two acres of coal. We quit that because of low coal and bad
top. That leaves about twenty-seven acres of coal not mined.
The most you can expect from the remaining twenty-seven
acres would be about eighty-one thousand tons of coal, and
there might not be any. On the Will Bird seventeen acres, we
have mined 30,940 tons: a good portion of that
page 8o | tract has proven to be faulty and I expect another
2,000 tons is all that is remaining on that tract,
in my best judgment. :
Q. 2 Now, Mr. Horne, what was it worth to your
company, per ton, to transport this coal, this 47000 tons of
coal over the plaintiff’s lands?

By Mr. Crockett:

Objection to the question, and we want to be heard on
that. : :

THE JURY RETIRED

And, thereupon, after argument of counsel on the objec-
tion, the Court overruled the same, to which ruling of the
Court the defendant, by counsel at the time excepted.

-

THE JURY RETURNED
Question No. 2, as reported, was thereupon read.

A. That is a rather difficult question to answer because
we had the right to construct that tramroad there and move
other coal over the land. While we were mining 47,000 tons
of coal: as shown, from these four tracts, during that period we
were also mining about 950,000 tons of coal from other tracts,
which would be, if my arithmetic is right, about five per cent
of the tonnage. In other words, we hauled ninety-five cars
which we had the right to haul and hauled five cars which we



84 Supreme -Court of Appeals.of Virginia
J. P. Horne

have not have-had the:right.to.haul As to the benefit to us,-if -we
hadn’t mined -that.coal from :those four tracts:in question, ‘w¢
would have mined it.from some other tracts, and it is extreme-
ly difficult to say ‘what "benefit it was to us.
Q. 3 How long was you in.moving this coal -from these

tracts iyou have just mentioned?

A. Within the past five years, I would say, Mr. .
page 81 } Sutherland

Q. 4 -About:what was the profit on each ton.of
coal:of ‘this. 47,500 tons that you hauled over there?

By Mr. Crockett:

Objection, for the reasons:heretofore given. It is not a
question of :the :profit the company:made upon that coal, -for
this reason: that:the profit the company makes is on its invested
capital and in order to reduce that to a ton of coal it would
‘require a calculation-that just couldn’t be made.

‘Which objection the Court sustained, .to which ruling of
the Court the plaintiff, by counsel, at the time excepted.

Q. 5 Mr. Horne, do you know what the usual price
per ton:for wheelage or trackage: over a-tract of land is:for the
hauling of coal?

By Mr. Crockett:

.Objection. That.question is not responsive to the exam-
ination in chief and this plaintiff makes ‘Mr. Horne his own
witness 'on that subject and.is bound by his answer.

Which objection was overruled by the Court, to which
ruling the defendant, by.counsel, at the time excepted.

i

A. The going present-rates with which'I-am acquainted,
and for which we have at least one contract: that is, have the
right to haul coal over a person’s land, which gives you.the
right to construct a tramroad, to tear up his ground, dig it out
and.construct a tramroad, is one cent per ton. Where you al-
ready have the right to haul certain coal and; have the tramroad
already built and- haul additienol coal over that, I just don't
know—I never heard of such a proposition in my life. A
very.small fraction of a cent, I would say.
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Q. 6 Wouldn't the advantage be greater that way?

: A. You don’t have to damage the fellow any by
page 82 |} tearing up his land where it is already built.

Q. 7 But the advantage to the pérson hauling
the coal would be greater, wouldn’t it?

A. Not necessarily, no, sir.

Q. 8 About what is the average thickness of that coal
that you mine, Mr. Horne? .

A. The average thickness is pretty hard to arrive at, Mz.
Sutherland: It is very low. It is the lowest seam of coal I
know that’s being mined any where in the country. The coal
from those four partlcular tracts mentioned, we mined a good
deal of it that really wasn’t minable trying to prove what the
coal was. I would say not over twenty-seven inches and prob-
ably less.

RE-DIRECT EXAMINATION
By Mr. Crockett:

First I want to offer in ewdence this map about which
the witness has testified.

The map referred to was thereupon filed, marked as:

“DEFENDANT’S EXHIBIT NO. 1,”
and is returned herewith as a part of this transcript.

I want to move the Court to strike out the testimony of
this witness with reference to the cost price of hauling coal by
tramroad over the lands of another.

By the Court:

Let's go on and get through with him and I will pass on
the motion later.

Q. 1 Mr. Sutherland asked you, Mr. Horne:
page 83 | what, so far as you know, is the price paid for
hauling coal over the land of another and you said
in one instance you referred to it was one cent a ton. Is that
right?
A. That’s correct, yes, sir.
Q. 2 Now, what does that one cent a ton cover?
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A. That one cent a ton covers the right to construct and
build a tramroad for a distance of probably two to two and
“one-half miles.

Q. 3 And then to haul coal over it?

A. And then to haul coal over it at the rate of one cent
a ton haulage.

Q. 4 And] believe you said that you have never heard
of any one demanding wheelage in an instance of this kind
where the company which was hauling the coal owned the
right of way and had built the tracks and was hauling’ other
coal?

The plaintiff, by counsel, objected to the. foregoing ques-
tion: which objection the Court sustained, to which ruling of
the Court the defendant, by counsel, at the time excepted.

Q s Have you ever heard or do you know of an in-
stance where wheelage for the hauling of coal was paid in a case
of this kind, where the facts were similar?

The plaintiff, by counsel, objected to the foregoing ques-
tion, which objection the Court sustained, to which ruling of
the Court the defendant, by counsel- at the time excepted.

Witness stands aside.

And thereupon, the Court excused the jury until tomot-
row morning.

page 84 } By Mr. Crockett:

I made a motion today to strike out the plaintiff’s
testimony and I gave some reasons for that motion. I want
to renew that motion for the reasons given in the other motion
and also for the reason that under the law, the defendant has
the right and privilege to haul anybody’s coal whatsoever and
wherever it may get it through and over the land of the plain-
. tiff.

And, the Court t’hetéupodovetruled said motion, to which
ruling of the Court, the defendant, by counsel, at the time ex-
cepted.

Thereupon Court adjourned until tomorrow. Friday,
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the 2nd day of March, 1945, at g:30 o’clock A. M., at which
time the trial of this case was resumed.

J. P. HORNE, a witness heretofore introduced on behalf
of the defendant, being recalled, testified as follows:

DIRECT EXAMINATION
By Mr. Crockett:

Q. 1 Mr. Horne, yesterday afternoon the witness Rob-
ert White went on: the witness stand and stated that he could
not find on the mine map of your company the tract known as
the Will Bird seventeen acre tract. Please state to the jury
whether or not the mine map shows such tract? -

A. The mine map does show that tract: —the one that
was submitted in evidence showing our mine workings.

Q. 2 Was that tract shown on the mine maps of your
company at the time that Robert White was employed by it?

A. No, sir, not to my knowledge, because the first I.
knew of this tract was when this action at law came up against
us. That was the first I knew of it.

page 85 } RE-CROSS EXAMINATION
By Mr. S. H. Sutherland:

Q. 1 Do you mean to say that the map that the wit-
ness was testifying from shows the exterior boundaries of this
seventeen acre tract of land so that it can be distinguished from
the other lands around there?

A. Yes, sir. It not only shows the Will Bird tract but
shows the three other tracts in question in this court. I can
point them out on the map if you would like to see them.

Q. 2 I believe you should do so to the jury.

A. The Will Bird tract is shown by the line starting at
the point indicated by my ruler, running here and here and
back to this point, here and here and down the creek, back to
the point of the beginning.

Q. 3 Now, Mr. Horne: you have pointed out to the
jury certain lines but what is there on that map to distinguish
to a person who didn’t make it those lines from any other lines?
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-A. There is nothing to show.that.

Q. 4 But you having (been told .by the engineer who
made the map, know it, but to a man who looks only to the
map, ‘he- couldn’t.discover .it?

A. Exeept the witness, Mr. White, -said he -was ‘familiar
with the tract of land, and that it was not shown. and I merely
wanted to show the jury ithat ~we areinot doing any funny
business with the map, Mr. Sutherland, and also the other three
tracts are shown on the map.
page 86 } By'l‘\/lr. G. C. Sutherland:

Q. .5 Mr. Horne, you stated yesterday that
you didn’t-know until:after this suit-was brought that you had
mined any coal and hauled it over this:plaintiff’s.land. that .you
didn’t-have a right to, but since that .time you had discovered
these five tracts.mentioned. Since that time have you learned
that you:hauled-other coal over:it besides these five tracts that
you didn’t have-any.right to? '

By Mr. Crockett:

Objection, because that is not in litigation in this case. I
don’t know whether they have hauled it or not, but I know we
can only try the: case we have-here.

By.Mr. G. C. Sutherland:

I thought if there was others: that it ought to be settled in
this suit.
By the Coutt:

I thought so-and that’s the reason I wanted a- bill of par-

ticulars and- if you make a motion to amend, the Court might
continue it:and give you an.opportunity to meet it.

By Mr. S. H..Sutherland: -

Wedidn't know what it was. We would like for the wit-
ness to answer. :

By Mr. Crockett:

Mr. Horne has turned to me .and told me there has been a
little additional mining done by -his company. I will with-
draw the objection. '
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A. The only other coal we have mined whose title -did
not come to us through Doran and Dick was on what was
known as the W. P. Dixon tract, which is also shown on that
map, and we have mined a total of 1921 tons from that tract.
That is all the coal we know anything about.

6 Have you also mined some coal that you leased
from a fellow by the name of Ghent?
A. We haven't leased any coal from any one
page 87 | named Ghent, Mr. Sutherland.
. 7 Haven’'t you mined some of his coal and
paid him for it without any written lease?’
A. No, sir, not that I know of. That's entirely news

to me.
Q. 8 Fred Ghent?
A. No, sir, I don’t even know such a man.

Witness stands aside.

THE DEFENDANT HERE RESTED.
THE PLAINTIFF HERE RESTED.
page 88 } By Mr. S. H. Sutherland:

In our instruction, where we have the words
‘47,005 tons,” we want it to read “49,016 tons.”

By Mr. Crockett:

No, you don’t have any pleadings in this case undér which
you have a right to recover for the 19oo tons and we object
to anything of that kind.

By Mr. G. C. Sutherland:

All right, we will let is go and if we see fit, we will bring
another suit.

By the Court:

I think I would let them include that. You.didn’t object
to them putting it in. Don’t you think it would be best for
all? :

- By Mr. Crockett:
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I don't think they are entitled to recover anything but
there is 1900 tons they have added after we completed our
case.

By the Court:
I think I will let them amend and 1nc1ude that.

To which ruling of the Court the defendant, by counsel,
at the time excepted.

By Mr. S. H. Sutherland:

We will amend our bill of partxculars by adding “‘and
others”. .

By the Court:

Let the record show that the plaintiff moved to amend the
bill of particulars by adding thereto a tract of land owned by
W. P. Dixon, to which amendment the defendant objected,
which objection the Court overruled, but the Court overruled
said objection and permitted said amendment to be made, to
which ruling of the Court the defendant, by counsel, at the
time excepted.

page 89 } INSTRUCTION NO. 1
’ ' GiveneE. T. Carter

The court further instructs the jury that before you can
find actual or compensatory damages for the plaintiff in this
case, you must believe that the plaintiff hac established by a pre-
ponderance of the evidence that:

(a) He owns a portion of the land situated on Mill
Creek, in Russell County, Virginia, mentioned in the deed from
Reuben Sparks and Matilda C. Sparks, his wife, to Joseph I
Doran and Wm. A. Dick, dated November 19, 1887;

(b) That the defendant has hauled through, over and
upon the said lands so owned by the plaintiff, coal and other

things from lands which were not formerly owned by the said
JosephI Doran and Wm. A. Dick;

(¢) That the defendant, by the said haulmg of coal and
other things which were not formerly owned by the said Joseph
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I. Doran and Wm. A. Dick, over the said lands, has caused a
perceptible resulting damage to the plaintiff; '

(d) That the defendant was not within its legal rights
in hauling such coal over its easement over the said land.

You are further instructed to find for the defendant as to
actual or compensatory damages if it appears to you that the
plaintiff has failed to establish any one or more of the items
hereinbefore mentioned, and by a preponderance of the evi-
dence.

page 9o } INSTRUCTION NO. 2
E. T. Carter

The court instructs the jury that if you believe from the
evidence that the plaintiff has not suffered any actual damage
at the hands of the defendant caused by hauling coal over the
property of the plaintiff, then you cannot find for the plain-
tiff any damages greater than mere nominal damages.

page 91 } INSTRUCTION NO. 3

Refused—E. T. C.

The court instructs the jury that the plaintiff in this case
has no right to recover actual or compensatory damages, in
that the plaintiff, by his evidence, has not shown that he has
suffered any actual damage.

page 92 } INSTRUCTION NO. 5
E. T. Carter

The court instructs the jury that in order for you to find
actual or compensatory damages in favor of the plaintiff
against the defendant, you must believe that the edidence in
the case shows a legal injury having been done to the plaintiff
and a perceptible resultant damage.

Chafin v. Gay Coal Company, 113 W. Va. 823, 169
S. E. 48s5.

page 93 } INSTRUCTION NO. 6
Given—E. T. Carter
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The court instructs the jury that the burden is on the
plaintiff to establish by a preponderance of the evidence that
the hauling of coal mined by the defendant from the lands not
formerly -owned by Joseph 1. Doran and W. A. Dick, over the
real estate of the defendant, actually damaged the plaintiff
and caused to the plaintiff a perceptible resulting damage, and
if you shall believe from the evidence that the plaintiff has fail-
ed to sustain such burden, then you shall not find for the plain-
tiff any actual or compensatory damages.

page 94 } INSTRUCTION NO. 7.
Given—E. T. Carter

The court instructs the jury that the defendant, under
its ‘title, has had the right to haul coal and other things from
lands heretofore owned by Joseph I. Doran and W. A. Dick,
or those claiming under them, and that you cannot find for the
plaintiff on .account ‘of :such hauling of coal and other things
from such lands.

INSTRUCTION NO. 8
Given—E. T. Carter

. The court instructs the :jury that the defendant, claiming
under “the deed from Reuben Sparks and wife to Joseph I.
Doran and W. A. Dick, has had and has the right to build a
railroad or tramroad through the land claimed by the plaintiff
for the purpose of hauling coal and other things from lands
owned by Joseph I. Doran and William A. Dick, or those
claiming under them, and that the defendant has had the right
to reconstruct, maintain and repair such railroad or tramroad
and has had the right to double-track such railroad or tramroad,
and ‘that the plaintiff has no right-to recover against the de-
fendant on account of slate or debris thrown upon his lands by
the ‘plaintiff, while in the a¢t of constructing, reconstructing,
maintaining or double-tracking the said railroad or tramroad.

page 95 } - INSTRUCTION NO. 9.

Refused—E. T. Carter

The court instructs the jury that if they shall belieye from
the evidence that the defendant, or those under whom it claims,
has been in actual, exclusive, open and notorious and hostile
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possession of the land on which its tramroad or railroad is sit-
‘uated, claiming under color of title or claim of right, for ten
years prior to the institution of this suit, and has hauled coal
and other things thereon for said period, then you shall find for
the defendant as to the plaintiff’s claim for actual damages on
account of such hauling.

page 96 |} . P-C

The court tells the jury that the defendant is liable to the
plaintiff for all injury done to his property by dumping slate
and refuse on his land or so near his land that it of its own
force slid or moved on to plaintiff’s land including injury to
. his fences.

page 97 } P-D

The court tells the jury that you can not refuse to find for
the plaintifl because he has failed to prove the exact amount of
his damages if you believe he has been damaged by the acts com-
plained of by the defendant.

page 98 } A
Refused—E. T. Carter

The Court instructs the jury, that under the deeds intro-
duced in evidence in this case, the plaintiff is the owner of all
that 2800 feet of land described by the witness Horne, upon
which the defendant’s coal road has been constructed, and is
entitled to the absolute and exclusive right to hold and occupy
the same, free from the entry, use or molestation of every other
person, except the defendant has the right to construct, use,
maintain and occupy said coal road for the removal of any and
all coal the defendant has obtained under and through Doran
and Dick; but the defendant has no more right to use this right
of way of 2800 feet, although the road built thereon is its own,
for the purpose of conveying or transporting coal from either
of the W. C. Byrd, Henry Byrd, Sparrell Newberry, or Dave
Blankenship tracts, than a stranger would, or to occupy said
strip of land for that purpose: therefore, for the defendant’s
use and occupancy of this right of way for the purpose of trans-
porting the 47,095 tons of coal from these tracts it is your
duty to find for the plaintiff against the defendant the amount
of the benefit said defendant received from using said right of
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way for hauling this 47,095 tons of coal, or such value or
benefit as it received for the use of said right of way in convey -
ing said coal.

page 99 } B
E. T. Carter

The Court instructs the jury, that under the deeds intro-
duced in evidence in this case the plaintiff is the owner of all
of that 2800 feet of land described by the witness Horne, upon
which the defendant’s coal road has been constructed, and is
entitled to the absolute and exclusive right to hold and occupy
the same, free from the entry, use or molestation of every other
person, except the defendant has the right to construct, use,
maintain and occupy said coal road for the removal of any and
all coal the defendant has obtained under and through Doran
and Dick; but the defendant has no more right to use this
right of way of 2800 feet, although the road built thereon is its
own, for the purpose of conveying or transporting coal from
either of the W. C. Byrd, Henry Byrd, Sparrell Newberry, or
Dave Blankenship tracts, than a stranger would, or to occupy
said strip of land for that purpose; therefore yau should find
for the plaintiff such amount of damages, if any, as will fairly
compensate him for the use and occupation of this strip of land
for hauling and conveying this 49016 tons of coal over same.

The defendant, by counsel, excepts to the ruling
page 100 } of the Court in granting Instruction B offered in

behalf of the plaintiff, for these reasons: 1: There
is no evidence in the record in this case to sustain such instruc-
tion; 2: There is no evidence in the case of any damages in
any amount which the plaintiff has sustained; 3: There is no
evidence of what is fair compensation to the plaintiff for the
use and occupation of the easement by the defendant in con-
veying the 49,016 tons of coal. '

The defendant, by counsel, excepts to the ruling of the
Court in refusing te grant Instruction Ne. 3 offered by the de-
fendant for the reason that such instruction, as offered, cor-
rectly propounds the law of this case and should have been
given.

The defendant, by counsel, excepts to the ruling of the
Court in refusing to grant Instruction No. g offered by the de-
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fendant for the reason that such instruction properly states the
law and the Jler should have been instructed on the question of
adverse possession by the defendant. -

The plaintiff, by counsel, tendered Instruction B, which
the Court refused, but modified it by adding the words “if
any,” after the word ‘‘damage” in the last clause, to which
action of the Court in amending the said instruction and not
giving it as requested, the plaintiff excepted.

The plaintiff, by counsel, likewise tendered Instruc-
page 101 } tion: C and D, which the Court refused, and to

which action of the Court in refusing said instruc-
tions and each of them, the plaintiff then and there excepted.

Upon the presentation and request of the defendant for
Instructions Nos. 1, 2, 5, 6, 7 and 8, the plaintiff objected
to them, as follows:

No. 1 is misleading. The paragraph D is a question of
law and should not go to the jury but should be given by the
Court. There is no controversy as to A and B, consequently
this should not be allowed to go to the jury but should be
stated to them by the Court. Paragraph C is wrong in re-
quiring the plaintiff to prove perceptible resulting damage to
the plaintiff by the admitted invasion of his rights, and is,
therefore, in conflict with ‘B’ given for the plaintiff.

No. 2 is erroneous and misleading, in that it states and
leaves it to the jury to say whether or not the plaintiff has suf-
fered any actual damage by the admitted invasion of his rights
in hauling the 49,016 tons of coal over his land.

No. 5 ig erroneous and is objected to because it conflicts
with Instruction B given at the request of the plaintiff, and is
therefore, misleading, and it refers to the jury and allows it to
pass upon.the question of whether or not a legal injury has
been done the plaintiff, although the plaintiff’s rights have been
invaded and admittedly so, by the defendant, to the extent of
hauling 49,016 tons of coal over his land and he is entitled,
therefore, to compensation.

No. 6 is objected to because it refers to the jury
page 102 } and allows it to pass upon the question of
of whether or not the acts of the defendant in
unlawfully hauling the 49,016 tons of coal over plaintiff’s land
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actually damaged the same or not, and it is, therefore, in con-
flict with Instruction B given for the plaintiff, and the plain-
tiff is entitled to damages whether the injury is perceptible to
the senses or not.

Instruction No. 7 is objected to because of the addition of
the words “‘and other things’’ after the word ‘‘coal”’, preceding
the last three words thereof, and further because there is no
claim made by the plaintiff for hauling coal that came through
Doran and Dick but only for the compensation for the hauling
of the 49,016 tons of coal which admittedly did not come
through Doran and Dick. »

Instruction No. 8 conflicts with Plaintiff’s Instruction
“*C”, which we understand is the law and should be given in
lieu thereof.

But the Cotirt overruled said objections and gave said in-
structions to the jury, to which action of the Court in over-
ruling said objections and in giving said instructions over the
plaintiff’s objection, the plaintiff then and there excepted.

And, thereupon, after the verdict of the jury had
page 103 } been returned, the following proceedings were
ad:

‘The defendant, by counsel, moves the ‘Court to set aside
the verdict rendered by the jury in this case, for the following
reasons:

1. It is contrary to the law and the evidence and is not
supported by the evidence.

2. Because of the action of the Court in refusing to grant
instructions offered by the defendant and in granting the in-
struction offered by the plaintiff.

3. Because the Court, over the objection of the defend-
ant, permitted -evidence to be introduced before the jury.

4. DBecause the Court refused to permit evidence to be
introduced which was offered by the defendant.

5. Because the Court declined to strike out the evidenc:
of the plaintiff. ‘

6. Because the Court, over the objection of the defend-
ant, required the defendant to file a statement with counsel for
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the plaintiff of the coal mined from the tracts of land slgovg.n
in the bill of particulars.

7. And because of various rulings of the Court made
during the progress of this case, to which the defendant ex-
cepted, and as shown by the record.

8. Because the damage fixed by the verdict of the jury
are excessive.

page 104 By the Court:

I believe I will think about this motion for a
while and then have an order entered.

By Mr. S. H. Sutherland:

Your Honor, yesterday we asked Mr. Horne if he was
making a profit on the coal being transported over this land..
If the case should ever reach the Court of Appeals, I would
like to have Mr. Horne's answer shown in the record in order
to support Instruction A’ offered by the plaintiff.

By the Court:
Do you object to it?
By Mr. Crockett:

I do object to it. The case is closed, the evidence all in and
the verdict rendered. :

By Mr. S. H. Sutherland:

I will avow if the witness answered he would say he made
a profit from each ton of coal of more than ten cents.

By Mr. Crockett:

When it comes to making an avowal of that kind, I think
Mr. Horne should be permitted to answer, if he knows.

By the Court:

You are opening up a field I don’t care anything about.
In my view, it bas nothing to do with it. If you object, I ‘will
let it stand as it is.

By Mr. Crockett:
I do object.
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By the Court:

Let it stand.
page 105 } And on another day, to-wit:

On the 2nd day of March, 1945, the following
Order was entered, which Order is in the words and figures fol-
lowing, to-wit:

Estil Ball, R Plaintiff
vs. ' Notice. by
Raven Red Ash Coal Company, . Defendant.

This day came again the parties, by their attorneys, and
the same jury empaneled and sworn to try this case on yester-
day again returned into court, pursuant to their adjournment
and-having heard the evidence of witnesses and the instructions
of the Court, withdrew from the bar to consider of their ver-
dict, and sometime thereafter returned into court and rendered
the following verdict, to-wit: “We the jury find for the
plaintiff in the sum of ($500.00) five hundred dollars for the
privilege of hauling coal from the lands of others than Doran
and Dick. J. Mason Harding, Foreman,” thereupon the de-
fendant, by counsel, moved the court to set aside the verdict of
the jury and grant a new trial in this case, for the following
reasons:

1. It is contrary to the law and the evidence and is not
supported by the evidence.

2. Because of the action of the Court in refusing to grant
instructions offered by the defendant and in granting the in-
struction offered by the plaintiff.

. Because the Court, over the objection of the de-
fendant, permitted evidence to be introduced before the jury.
page 106 ! 4. Because the Court refused to permit evidence

to be introduced, which was offered by the de-
fendant.

5. DBecause the Court, over the objection of the defend-
ant, required the defendant to file & statement with counsel for
the plaintifi of the coal mined from the tracts of land shown
in the bill of particulars.
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. 6. Because the Court declined to strike out the evidence
of the plaintiff.

7. And because of various rulings of the Court made
during the progress of this case, to which the defendant ex-
cepted, and as shown by the record.

8. Because the damages fixed by the verdict of the jury
are excessive.

Thereupon the Court took said motion under advisement.
page 107 } And on another day, to-wit:

On the 7th day of June, 1945, the following
. Order was entered, which Order is in the words and figures fol-
lowing, to-wit:

Virginia:

Circuit Court of the County of Russell on Thursday the -
7th day of June, in the year of our Lord, one thousand nine
hundred and forty-five.

Present: The Honorable E. T. Carter, Judge.

Estil Ball, Plaintiff
vs. Notice.
Raven Red Ash Coal Company, Incorporated, Defendant.

This day came the parties, by their attorneys, and the
Court having maturely considered the defendant’s motion to
set aside the verdict of the jury rendered in this case on the 2nd
day of March, 1945, doth overrule said motion, to which
ruling of the court the defendant, by counsel, excepted; it is
therefore considered by the Court that the plaintiff, Estil Ball,
recover of and from the defendant, Raven Red Ash Coal Com-
pany, Incorporated, the sum of $500.00, the amount fixed by
the jury in their verdict, with interest thereon from the 2nd
day of March, 1945, until paid, and the costs in this behalf ex-
pended.

Thereupon the defendant, by counsel, moved the Court
to suspend said judgment for the period of sixty days from this
date, to give the defendant time within which to apply to the
Supreme Court of Appeals of Virginia for a writ of error,
which motion the court entertained and doth suspend said
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judgment for said period of sixty days from this
page 108 | date, and this case is dismissed from the docket.

page 109 } CLERK'S CERTIFICATE
Virginia: _
In the Clerk’'s Office of the Circuit Court of Russell
County.

I, E. F. Hargis, Clerk of the Circuit Court of the County
and State aforesaid, do hereby certify that the foregoing is a
true and correct transcript of the record in the late case of Estil
Ball, plaintiff, against Raven Red Ash Coal Company, Incor-
porated, defendant, lately pending in said Court, and that be-
fore said transcript was made out and delivered the attorneys
for the plaintiff had notice of the transcribing of the same.

Given under my hand this 11th day of July, 1945.
E. F. HARGIS,

Clérk, Circuit Court of
Russell County, Virginia.
Fee: $13.75. :

page 110 | JUDGE'S CERTIFICATE

I, E. T. Carter, Judge of the Circuit Court of Russell
County, Virginia, who presided at the foregoing trial of the
case of Estil Ball, plaintiff, against Raven Red Ash Coal Com-
pany, Inc., defendant, do certify that the foregoing, together
with the exhibit therein referred to, is a true and correct copy
and report of all of the evidence, together with all of the mo-
tions, objections and exceptions on the part of the respective
parties, ‘the actions of the court with respect thereto, all the in-
structions -offered, amended, granted and refused by the court,
and the objections and exceptions thereto; and all other inci-
dents of ‘the said trial, with the motions, objections and excep-
tions of the respactive parties as therein set forth.

As to the original exhibit introduced in evidence and
shown by the foregoing report as “Map filed as Defendant’s
Exhibit No. 1,” which has been initialed by me for the pur-
pose of identification, it is agreed by the plaintiff and de-
fendant that it shall be transmitted to the Supreme Court of
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Appeals as a part of the record in the cause, in lieu of certify-
ing to the court a copy of the said exhibit.

I further certify that the attorneys for the plaintiff had
reasonable notice in writing, given by counsel for the defend-
ant, of the time and place with the foregoing report of the: tes-
timony, exhibits, instructions, exceptions and other incidents

of the trial would be tendered and presented to
page 111 } the undersigned for signature and authentication,

and that the said report was presented to me on
the . ... day of July, 1945, within lecs than sixty (6o) days
from the entry of the final judgment of the said cause. ‘

Given under my hand, this the 21 day of July, 1945.
E. T. CARTER,

Judge of the Circuit Court
of Russell County, Virginia.

page 112 L CLERK'S CERTIFICATE

I, E. F. Hargis, Clerk of the Circuit Court of Russell
County, Virginia, do hereby certify that the foregoing is a copy
of the report of the testimony, instructions, exceptions and
other incidents of the trial in the case of Estil Ball, plaintiff,
against Raven Red Ash Coal Company, Inc., defendant, and
the same, together with the exhibit “Map filed as Defendant’s
Exhibit No. 1,” therein referred to, duly authenticated by the
Judge of the said Court, were lodged and filed with me as Clerk
of said Court, on the 23rd day of July, 1945.

E. F. HARGIS,
Clerk of the Circuit Court
of Russell County, Virginia.

A Copy—Teste:

M. B. WATTS,
! Clerk.
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