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IN.THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

·Record No. 4267

VIRGINIA:
. In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Tuesday the
26th day of January, 1954.
MARY E. WEST,

Plaintiff in Error,

against
CITY OF PORTSMOUTH,

Defendant in Error.

From the Circuit Court of the City of Portsmouth.

Upon the petition of Mary E. West a writ of error is
awarded -her to a judgment rendered by the Circuit Court of
the City of Portsmouth on tl1e 2nd day of September, 1953, in
a certain notice of motion for judgment then therein depending wherein the said· petitioner was plaintiff and the City of
Portsmouth was de{ehdant; upon t~e petitioner or some one
for her, entering ill:to :bond with sufficient security before the
clerk o(t~e said cJtc:Uit court..in th~: penalty of three hundred
._ , dollars;.)!\tp cond:~~9n as tp({ law cl~~cts.
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RECORD

•

•

•

NOTICE OF MOTION.
To the City of Portsmouth:
TAKE NOTICE that Mary E. vVest, the plaintiff above
named, will move the Circuit Court of the City of Portsmouth
for a judgment against you in the amount of $25,000.00, for
this, to-wit:
1. That before and at the time of the committing of the
grievances hereinafter mentioned, the clef endant was a mu. nicipal corporation of the State of Virginia, and clothed with.
the powers, and subject to the duty, among others, of keeping
sound, safe and serviceable for public use and travel its public
streets and sidewalks, and particularly the sidewalk abutting
Middle Street just North of its intersection with Glasgow
Street, in front of the premises now numbered 115 Middle
Street;
2. Yet the said defendant, not regarding its said duty, did
not keep the said sidewalk sound, safe and serviceable for public use and travel; but, on the contrary, wilfully, negligently,
wrongfully and unjustly suffered and permitted and allowed
the said sidewalk, at the point mentioned, to be, remain and
continue, with the knowledge of the said defendant, in an unsafe, dangerous and defective condition for a long period of
time preceding the time of the happenings hereinafter mentioned, in this, that it permitted tliat portion of the sidewalk
above mentioned, whieh was constrncted of briC'k laid loosely,
to subside so that a sharp depression or hole occurred therein and was permittecT to remain for the space of time hereinabove mentioned. Of all of which the said defendant had notice, or in the exercise of reasonable care should have had notice;
3. On, to-wit, the 27th day of July, 1950, the plaintiff was
proceeding along the sidewalk aforesaid, at the point
page 2 ~ · aforesairl, as she had a. right to do, a11d was~ by reason of the defect aforesaid, thrown violently to. the
ground, and as a result thereof was bruised, lacerated,
maimed, broken, and suffered a fracture of the neck of the
femur, a bone in her leg, and as a consequence thereof became,
and was, sick, sore, lame and disordered, and sq continued for
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a· Jong space of time, to-wit, from the time of the occurrences
heretofore mentioned to this date, and will so continue permanently hereafter, during all of which time the said plaintiff
has suffered and will continue to suffer great pain;
4. And also by reason of said premises said plaintiff has
necessarily been caused to expend and has expended large
sums of money in and about endeavoring to be cured of the
injuries aforesaid;
5. And the plaintiff further alleg·es that pursuant to the provisions of law in such cases made and provided, a written·
statement by the attorney for the plaintiff, of the nature of
the claim and of the time and place at which the injury occurred, was filed with the City Manager, chief executive of
said defendant, on August 11, 1950, and service thereof duly
accepted by him on said date ;
6. As a consequence of the wrongs above stated, the plaintiff has sustained damage in the sum of $25,000.00, for which
she asks judgment.
WILLIAM L. PARKER, p. q.
National Bank of Commerce Building
Norfolk, Virginia.
Filed in the Clerk's Office the 12 day of Feb., 1951.
Teste:
K. A. BAIN, JR, Clerk
. D_ORIS V. MAJOR, D. C.

*
page 4

*

~

*

•

STATEMENT OF DEFENSE B.

The defendant, City of Portsmouth comes and states as its
defense to this action, the following:
1. This defendant denies each and every material allegation of the plaintiff's notice of motion, and denies that it was
guilty of negligence in the premises, or that it was guilty of
any wrong which caused injury to the plaintiff.
2..This defendant denies that there was any dangerous con-
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of

dition in the sidewalk as alleged in the plaintiff's notice
motion.
3. This defendant denies tl1at it bad any knowledge of any
defective condition of the sidewalk mentioned in the notice of
motion.
4. This defendant alleges that the plaintiff was g·uilty of
negligence that proximately caused or contributed to cause
her alleged injuries, and the same will be relied upon as a defense in this action.
5. This defendant states that it does not know whether the
facts exist as to the plaintiff's accident as alleged ·in her notice of motion. ·
6. This defendant states that it does not know whether the
facts exist as to the nature anu degree of the plaintiff's injury
and damages' as alleged in her notice of motion.
7. This defendant denies that a notice, ( or written statement), as required by law was given to the defendpage 5 ~ ant of the alleged accident, and alleges that such notice or written statement was not given.
8. This defendant states that the plaintiff will be required
to prove all the material allegations of the notice of motion,
and that the defendant will rely on all matters of defense that
may develop at the trial on this motion.
9. This defendant reserves the right to amend this statement of defense at any time prior to the trial.
CITY OF PORTSMOUTH
By R. C. BARCLAY
City Attorney.

•

•

•

Entered Mar. 5, 1951.

•

•
page 29

~

.

.

D. V. M.

Virginia :

In the Circuit Court of the City of Portsmouth, On the 2nd
Day of September, 1953.

•

•

•

•

•

Mary E. West v. City of Portsmouth.

5

At this. day came again the parties by their Attorneys and
the Court having fully heard the motion of the defendant, by
Counsel, heretofore entered herein, to set aside the verdict of
the jury heretofore rendered herein, cloth sustain the same,
to which action of the court, the plaintiff, by counsel, excepted ;
whereupon, there being sufficient evidence before the Court
to enable it to decide the case upon its merits, the court proceeded to enter such judgment as to it seems right and proper;
it is therefore considered by the court that the plaintiff take
nothing by her bill but for her false clamor be in Mercy, &c.,
nnd that the def enclant go thereof witl1out qay and recover of
the plaintiff its costs by it about its defense in this behalf expended.
But at the instance of tbe plaintiff, who desires to present
a petition for a writ of error and sitpersecleas to the judgment
entered in this case, execution hereof is suspended for a period
of Sixty ( 60) days from the day of ju_dgment, when the said
plaintiff or someone for her, shrJl give bond before the Clerk
of this Court, with surety approved by said Clerk, in the
penalty of Three Hundred Dr,ilars ($300.00) payable to the
defendant, in this case, with a condition reciting said judgment and the intention of the said plaintiff to present such
petition and providing for the payment of all such damages
as any person may sustain by reason of such suspension in
case a sitpersecleas to such judgment should not be allowed
and be effectual within tlrn time above specified .

•

•

•

•

*

page 31 ~

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR.
Mary E. West, plaintiff in the above entitled case, pursuant
to Rule 5 :1, Subsection 4, gives notice of appeal and makes
the following assignment of error:
ASSIGNMENT OF ERROR.
The Court erred in setting- aside the verdict rendered by the.
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jury in favor of the plaintiff, and in entering final judgment
for the defendant.
"WILLIAM L. PARKER, p. q.
National Bank of Commerce Building
Norfolk, Virginia.

•

•

•

•

Filed October 13th, 1953.
K. A. BAIN, JR., Clerk.

•

•

•

•

NOTICE OF APPEAL.
To R. C. Barclay, Esq.,
Attorney for the Plaintiff:
PLEASE TAKE NOTICE THAT ON THE 16th day of
Oct., 1953, the undersigned will present to the Hon. Floyd E.
Kellam, Judge of the Circuit Court of the City of Portsmouth,
Virginia, at his office, Portsmouth, Virginia, at 10 o'clock,
A. M., a stenographic report of the testimony and other proceedings in the trial of the above entitled case, for certification by said Judge, and will, on the same date, make application to the Clerk of said Court for a transcript of the record
in said case, for the purpose of presenting the same to the Supreme Court of Appeals of Virginia with a petition for a writ
of error and supcrsedeas to the final judgment of the trial
Court in sajd case.

WILLIAM L. PARKER, p. q.
Counsel.
Legal Service of the above ·notice is hereby accepted this
16 day of Oct., 1953.
R. C. BARCLAY
Attorney for the Defendant.
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Virginia:

In the Circuit Court of the City of Portsmouth.
\

Mary E. West, Plaintiff,

v.
City of Portsmouth, a Municipal Corporation, Defendant.

RECORD
Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above entitled case in
said court on January 30th, 1953, before the Hon. Floyd E.
Kellam, Judge of said court, and jury.
Appearances: Mr. W. L. Parker, Attorney :'or the plaintiff.
,
Messrs. R. C. Barclay and Robert 0. Barclay, III, Attorneys
for the defendant.
~

The Court: Gentlemen, are you ready in the case
of v\TeRt a.pa.inst the City of Portsmouth?
Mr. Parker: I am ready, if your Honor please.
Mr. Barclay: I am ready.
,
The Court: Mr. Barclay, suppose you and Mr. Parker come
up here.
page 2

(Off record discussion at Judge's bench.)
(The jury was examined on their voir dire.)
The Court : Do you gentlemen wish to make opening statements?
(The jury was duly selected and sworn, and opening statements were made by counsel for the respective parties.)
Mr. Parker: If the Court please, I put :M:r. Vass on the
Rtand for the purpose of showing that due notice was given to
the City.
·
·
Mr. Barclay: I will admit that notice was given to the City
but don't agree that it is sufficient notice.
Mr. Parker: I ask that the notice be introduced in evidence,
and Mr. Vass may be excused.
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Mr. Barclay: I don't agree to the sufficiency of the notice
and ask that it be rejected because of insi;ifficiency which we
will argue later.
The Court: I overrule the motion for the time
page 3 ~ being. That is "Plaintiff's exhibit 1."
Mr. Barclay: I will except to it.
l\fr. Parker: I doubt very much ,,~ether Mrs. West will be
able to get on tlle witness stand.
The Court: She may sit right there.
MRS. MARY WEST,
the plaintiff herein, having· been first duly sworn, was examined and testified as follows :

Bv Mr. Parker:
·Q. Mrs. West, will you turn around and talk so these gentlemen and the lady can hear you. Talk plainly so that- we can
bear what you have to say?
What is your name and where do you live?
A. Marv '\Vest, and I live at 723 Dinwiddie Street.
Q. Did you have an accident on a sidewalk of the City of
Portsmouth in July of 1950?
A. You will have to talk a little louder.
Q. Did you have an accident on a sidewalk in theA. Yes.
·
Q. In the City of Portsmouth in July, 1950?
page 4 }- A. Yes.
Q. Tell the jury in your own words just what happened?
A. It was a sink in the sidewalk and I stepped on some uneven bricks, some loose and uneven bricks.
Q. And just tell what happened?
A. Yes; and I tripped, they tripped me, and I fell, that is
all.
Q. How did you trip?
A. Sir?
.
Q. How did you trip?
A. Over the uneven bricks.
Q. What happened; did you stump your toe, or did youA. (Interrupting) Stumped my toe like that (indicating),
you see, and I tried to catch myself and the bricks was loose
and just tripped me Tight over. I fell right over and could not
catch myself.
Q. Did you live nearby?
A. Yes, sir.
• I
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Mary West.

Q. Where had you been¥
A. To the store.
Q. Where was the store located T
A. Well, I live in one block and this was on the corner of
Glasgow and Dinwiddie, the grocery store.
Q. What time of day. was it¥
A. 8:30.
Q. Morning or eveningY
page 5 ~
A. Morning'.
Q. What vrns the condition of the weatller at that time Y
A.- It had been raining. I had on my raincoat, drizzling and
kind of dark.
Q. Kind of drizzling· and kind of dark?
A. Yes.
Q. Were you looking as you walked f
A. Yes, sir, I was looking but I didn't know it was a sink
and my foot slid in it.
Q. Your foot slid in it?
A. Yes, sir, loose bricks, uneven bricks.
Q. What happened to you as a result of that accident?
A. ·what happened?
Q. What happened to Y,OU as a result of that accidentf Did
you break any limbs t
.
A. Yes, broke my leg, and have an incision 5 inches from
my hip. I broke it below the hip. My foot was bandaged and
it had to be lanced several times. I went to the hospital five
times.
Q. You went to tl1e hospital five times?
A. Yes.
Q. Were you attended by physicians¥
A. Yes. I had Doctor Vann, old Doctor Vann and young
Doctor Vann, to set my leg. Doctor Collins sent me
page 6 ~ over at Doctor Barclay's who attended my foot. I
had lig;hts on my foot.
Q. vVho was your family physician in attendance?
A. ,vhat?
Q. ""\Vho was your family physician in attendance?
A. Always Doctor Collins for years and years. He always
operates on my family, so he sent me over there to Doctor
Vann.
Q. Did Docfor Brooks attend you 1
A. Yes.
Q. He was also a physician in attendance on you T
A. Yes. He used to come to the house. Doctor Collins could

to
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not come to the house but Doctor Brooks would come any time
.
·
to see me, and Doctor Barclay attended my foot.
Q. What was the nature of the paving at the place you
slipped, was it brick or concrete?
A. It was bricks where I slipped on the sidewalk.
Mr. Parker: I want to introduce these photographs in evidence, sir, for the purpose of showing the jury what the scene
of the accident looks like, not for the purpose of showing the
condition of the sidewalk at the time because these were taken
at a later time.
M1:. Barclay: Your Honor, I don't think these photographs
ought to be introduced in evidence. This happened
page 7 ~ two years ago. I don't think that is a picture of the
sidewalk at the time the lady fell.

( Off record discussion at Judge's bench.)
Mr. Barclay: If necessary, they can go down there and look
at it.
The Court: I will sustain the objection.
Mr. Parker: All right, sir.

Bv Mr. Parker :
·Q. How old are you, Mrs. West?
A. 1870 I was born.
Q. You were born in 1870 and that makes you 83 years old Y
A. Yes.
Q. Do you know what amount of money was paid out on
account of doctors' bills, hospital bills, etc., and whether it was
paid by you or someone for you t
A. I paid a lot myself. I paid all of my doctors' bills and
part of the hospital bills but my children helped me a lot because the hospital bill was so great. I stayed there three
months the first time. I went three times for X-rays, and the
next time three and a half weeks I was there.
Q. You kept a record of these payments? ·
A. Sirf
Q. You kept a record of what was paid ouU
page 8 ~ A. My granddaughter attended to my business.
Q. Mrs. Thornton f
A. Yes, sir.
Q. Do you· have any trouble now or any condition now as a
result of that accident?
A. Have I nowt
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lJ!l ary West.

Q. Yes.
A. I can't walk. I never walk without a crutch.
Q. You have to use a crutch?
A. I can't walk the length of the table without a crutch or
hold to something. I have to have the doctor right straight
along. I can't sleep as I am in so much pain.
Mr. Parker: The witness is with you, Mr. Barclay.

CROSS EXAMINATION.
By Mr. Barclay:
Q. Mrs. ·west, where were you living at that time?
A. I was living on North Middle Street, 21 North Middle.
Q. How far was that from the place where you fell?
A. I lived on 21 North Middle and it happened on the corner
of Glasgow and Middle.
Q. That was about a block away, was it not, or a
page 9 ~ little farther?
A. Yes. My home from where I lived, from-it
was not quite a block, but it was a block from North Street to
Glasgow Street.
Q. You lived just the other side of North StreeU
.A. Yes.
Q. Down at tbe end of Middle StreeU
A. Yes, in a double house.
Q. If you went further down Middle Street you came to
the water, did you noU
A. I lived right down close to the water, second to the water.
Q. Coming down-town leaving your house you would come
in the direction of Glasgow Street; is that true?
A. Yes.
Q. Coming from your house coming into town you would
come in the direction of Glasgow Street?
A. I can't hear yon good. I lrnve had so mneh trouble that
I can't hear you.
Q. ,vhen you would leave home and wanted to come downtownA. Yes.
Q. You would come towards Gla·sgow Street J
A. Yes, but I was coming from the store. I had not been
down-town. It was on the corner, the grocery store.
Q. The gTocery store is across Glasgow Street
page 10 r from where you fell, is it not?
A . .Yes, right on the corner!
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Mary West.
Q. It is nearer to the clown-town section or nearer to High
Street?
A. Yes.
Q. What had you bought that morning!
A. Just a few little articles. I had boug·ht a few eggs and
~ome bread. I just went for a few articles.
Q. Did he have them in one bag or several packages?
A. Ski
.
·Q. Did he put them in one bag for you?
A. A little bag, just a little tiny bag, and I had my small
pocketbook in my hand.
Q. Going to the store you passed that very corner where
you fell coming from the store, did you not?
A. Yes.
Q. Did you see any hole in the pavement there?
A. I didn't see it. I was going along and everything looked
good to me, and I put my foot down and the bricks was underneath and it was a sink and my foot just tripped.
Q. How large was the sink I
A. How large.
Q. Yes, how large ·was iU
A. I can't tell you how large the place was. You ought to
know better than I do.
page 11 r Q. How large did it look to you 1
A. Just a hole in the sink. It went down slanting, you see. After leaving the curb it went down slanting,
and there were leaves and everything and a big tree there,
tree roots and everything, and I can't tell you.
Q. You say there were some· tree roots on the street I
A. I didn't get to the tree roots. I don't know what you
call it. I thought I was all right going home, but my foot.
tripped. It had been raining·.
Q. In other words, you slipped on the brick sidewalk?
A. Certainly, my foot went on the uneven bricks and tripped
me, you see. I couldn't catch myself.
Q. That was the only thing to trip over?
A. I don't know.
Q. You stumbled and commenced to slip on the bricks, or
which did you dof
A. It was uneven bricks under my foot.
Q. How deep was the sink f
A. I never measured it; I don't know. It was down that
way slanting (indicating).
Q. How long did the slant go, how lon.g was the slant I
A. How long ,vas iU
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Mary W:est.
Q. Yes, how long· was the slant Y
A. I can't tell you. I never measured it and I

page 12 ~ can't tell you.
·
Q. Did you see it 1
A. I guess you know without my telling you. I thought I
was all right.
Q. Did you see iU
A. Sir?
Q. Did you see it 1
A. No; I didn't see it. I thought it was good, you see, and
put my foot down and there wns a sink and uneven bricks,
loose bricks, and it just went like that (indicating).
Q. Did you look at iU
A. It happened so quick, and when they picked me up I saw
it good then.
Q. You could see it good when they picked you up!
A. I could see there was a piece of loose brick laying down
there. I don't know where it come from.
Q. Was it out from the otlier bricks f
A. I don't know. I couldn't tell vou.
Q. What did you see when you got up?
· A. They raised me up and I said something.
Q. Did you see anything there to fall over f
A. Sir?
Q. Did you see anything there to fall over f
A. I can )t understand vou.
Q. I asked you did you see anything for you to fall over
other than just the ordinary sidewalk Y
· page 13 ~ A.,. There was nothing but loose. and uneven
bricks that I stepped on. I was going along and I
didn't see it.
Q. Was there more than one brick?
A. I don't know. I was ]mrt so bad, and how could I tell
whet lier it was one 1 I was hurt so bad, and I looked down
and it was right bad.
Q. You bad walked over it when you went to the store,
hadn't you?
A. Sir?
Q. You walked over it when you went to the store?
A. Did I walk over it?
.
Q. You went to the store and walked over it f
A. Yes.
Q. You walked over the same place, didn't you?
A. You know-certainly, I had no other place to walk because I could not walk over there in that bad place.
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Q. Did you see the place when you went to the store f
A. No. It was over there, you know. My foot-didn't come
in contact with it when I went to the store.
Q. I am asking you did yo~ see the place there when you
went to the store?
A. SirY
Q. Did you see the place there when you went to the store?
A. I never seen it, do wouldn't have stepped in
page 14 ~ it, I w·onkl have tried to avoid it.
.
Q. If you tried to avoid it, bow did you know it
was th~re?

Mr. Parker: She said she would have tried to avoid it bad
she seen it. She didn't say she tried to avoid it.
l\fr. Barclay: I think the jury heard what she said.
Mr. Parker: They beard what you said. The witness
ought to be quoted cm:rectly, if she is quoted at all.
Mr. Barclay: The jury will know whether I quoted her
correctly.
By Mr. Barclay:
Q. ·How often do you go to the store?
A. I didn't count it. I went there when I needed anything
Q. Did you buy most of your. groceries at that store?
A. Yes, most everything. It was close to l10me.
Q. Did y.ou go there once a day Y
A. Sir?
Q. Had you been going to the store once a day?
A. Sometimes I didn't go everyday.
Q. But ·several times a week, I suppose? You went several
times a week, did you not?
page 15 ~ A. I didn't understand you.
Q. You went to the store several times each
week?
A. Ob, certainly.
. Q. Had you ever noticed a bad place in that sidewalk before then?
A. I had a good place to walk, I thought, and it went down
slanting and my foot went down on the uneven bricks and I
stumbled.
Q. I know, and I don't want to press you but I would like
for you to answer the question. Had you ever noticed the bad
place there in that sidewalk before?
.
A. Sir?
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Q. Had you ever noticed in your trips by that place before
the bad place in tha.t sidewalk in that point; had vou-ever seen
the place in that-sidewalk there!
· ,
A. How could you help it f You have seen them since, if
you went by there.
·
Q. Had you seen that place¥
A. I had never seen that place or I would not have stepped
in it. It was dirt, loose bricks, leaves and I stepped on it
and didn't know it.
Q. You are sure it was there, aren't you?
A. Suref
Q. You are sure it was there 1
A. r am sure it was there. After I fell my foot
page 16 ~ was on the loose bricks.
Q. Could you have seen it?
A. I didn't see it.
Q. · I say could you have seen it 1 "\Vas it visible to have
been seen Y
A. I don't understand. I have told you all I know.
Q. Did you ever sec anything on the sidewalk that was out
·
of order?
A. Did I ever f
Q. Yes. I mean at that point.
A. Everybody has seen it but I haven't got to tell you that
. everybody seen it.
·
Q. ,vas it so everybody could see iU
A. Certainlv. If thev went there thev could see it. I have
g·ot nothing to do with that. I didn't live there. I didn't see
these loos_e bricks and uneven bricks, and I have told you all
I know. I can't talk too much; I can't talk too much. I am
nervous in the way I have been treated, what I have been
through. I can't talk too much.
Q. Do you mean if you bad looked at it you could have
seen iU
A. It was right in my walkway where I had to come by the
steps. It was a very narrow place and I had to walk between.
Q. How long had you lived at 21 :Middle Street?
page 17 ~ A. Fifteen or sixteen vea rs.
Q. And you went back ·nnd forth to the store all
that time?
1.\fr. Parker: He is simply _going over the same ground he
has been over a number of times.
Mr. Barclay: It is cross examination.
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Mr. Parker: I submit it should not be continued along the
same line.
The Court: I think he is about through now.
By Mr. Barclay:
Q. Do you wear glasses all the time?
· A. Sir1
Q. Do you wear glasses on all the time!
A. Yes, I wear glasses.
Q. Did you have them on that day?
A. I think I did, almost sure, hut I am not sure. I will tell
you why. I don't know whether I had them on, or not, but
sometimes I would g·o without them if I was in a hurry, but I
have to wear my glasses or I can't see.
Q. "\Vas it raining at the time or had it been raining and
stopped?
A. Sir?
Q. vVas it raining at the time or had it been
page 18 ~ raining and had stopped?
.A. It had been raining, misty. I had my raincoat on.
Q. It had stopped raining before then?
A. Little mist like, you know.
Q. But wasn't raining hard T
.A. No, but it bad been raining.
Mr. Barclay: All right, I think that is all.

MRS. ELIZABETH P. THURSTON,
called as a witness on behalf of the plaintiff herein, having
been first duly sworn, was· examined and testified as f oliows:
Bv Mr. Parker:
•Q. You are Mrs. Elizabeth Thurston, are you not?
.A. Yes.
Q. What is your relation to Mrs. Mary "\Vest?
A. Granddaughter.
Q. ·where were you on the morning of July 27, 1950, the
elate of this accidenU
·
A. Fl'om 7 :30 that morning- I was in 111 Middle
·page 19 ~ Street. I was there the morning my grandmother
fell with a friend of mine who lived there and had
been sick, and her husband had gone to work, and she had
phoned and asked me to come in, and I went around there and
stayed with her until about 9 :30. I had my car parked about
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four doors down close to my grandmother's in front of Mrs.
Reed's home there. I came out and got my car not knowing
my grandmother had fallen ancl my uncle saw me. He was
coming around from this place and he said, '' Mother fell this
morning about 7 :30 and broke her hip on the sidewalk in front
of Mrs. Pinkston 's place·.''
Q. Did you go to the scene of the accident?
A. Yes, I went down and looked to see what the condition
of the sidewalk was and observed it directlv in front of Mrs.
Pinkston 's place, and there is not but about two feet of sidewalk from her bottom cement steps. In the center of those
two feet of side_walk there is a raised place of about 15, a dozen
or 15, bricks, and to the left facing l\Irs. Pinkston 's house, or
north, there was a sink. You wouldn't notice it too much
walking along·, but if you stepped down it would sort of jar
you all over. You couldn't get around it g-radually because
when you tried to get around one side you came to the point
where the tree is planted there.
.
Q. Did you notice any hric~ks dislodged at that point?
A. There was one half of a brick sticking in front of the
sfop that was dislo<lged because I reached over
page 20 ~ and picked it up and put it back in place. It was
it was a small place. There was not room to place
a whole brick in there, and this was just stuck down there
and was sticking up in the air.
Q. ·would you say that that condition at that particular
point was any different from the remainder of the brick in
that neighborhood so far ns being level was concerned?
A. Yes, I would say it was ·as far as walking along that
territory in front of Mr. Bum's grorery Rtore, ancl afterwards
the City went there and fixed this place.
·
Mr. Barclay: I want to object to that unless the lady knows

. it.
The Court: Disregard that statement for the moment.
By Mr. Parker:
Q. I believe you kent a record of the expendituresA.. (Interrupting) Yes.
Q. On behalf of your grandmother in connection with this
accidenU
A. Yes.
Q. Do you have it with you f
A. Yes, sir. May I get iU
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Q. Yes. First state how it happens that you kept the
record?
A. Because her children paid her expenses, six of them.
Q. And you were requested to keep the expenses?
page 21 ~ A. Yes. Two of them were in Norfolk, and my
mother had so much on her to do for grandmother
that I kept the money for them, paid the bills and kept an
account of every cent I received and spent.
Q. Just tell us what you paid out and what it was for?

Mr. Barclay: I want the best evidence on that.
By the Court:
Q. Have you the bills Y
A. Yes, I have them.
·Q. Hand the bills to M:r. Barclay and let him look them
over and then you can introduce them.
A. All right.
Q. You can just hand him that book.
A. I don't mind taking them out. This is what I paid out
each week. Here are the receipts.
M:r. Parker: Do you want an opportunity fo look these
over before I proceed, Mr. Barclay?
M:r. Barclay: Yes.
By Mr. Parker:
Q. Will you state to the jury what yon paid out as a result
of this accident, and expenses?
. A. I can give you the figure I have in my purse.
Q. Take them up one at the time. Do you have a
page 22 ~ list of them there Y
A. Yes, I have.
Q. Read them out. .
.
A. She was in the hospital three months and the nurses'
bills for four weeks-five weeks, and then we had to take her
back for a clot. The nurses' bill was $600.00 and here are the
checks.
The Court: Do you wish to introduce the checks 1
Mr. Parker: Do yon want the checks introduced Y
Mr. Barclav: I think we had better introdure them.
The Court:" "Plaintiff's exhibit 2."
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By Mr. Parker:
Q. What was the next item Y
A. Doctors' receipts.
Q. What do they aggregateV
A. $20, $96.00Q. $20.00?
A. Yes, $100.00

.

Q. $100.00Y
A. $100.00.
Q. $100.00?
A. There they are.

page 23 ~

The Court:
3."

Those will be "Plaintiff's exhibit

By Mr. Parker:
Q. ·what is the next item?
A. I haven't got Doctor Brooks 's bill because he is still seeing her. Here is a King's Daughters' Hospital receipt, $85.00
The Court: "Plaintiff's exhibit 4."
By Mr. Parker:
Q. "'What is the next?
A. King's Daughters' Hospital, $63.35.
weekly.
Q. What was the next one Y

These were paid

The Court: The last receipt will be "Plaintiff's exhibit 5."
A. King's Daughters' Hospital, $180.30 That was the week
of the operation.
By lVIr. Parker:
Q. King's Daughters' Hospital,
A. Yes.The Court: "Plaintiff's exhibit 6."
By Mr. Parker:
Q. "'What is the next oneV
A. $53.85. ·
Q. This is King's Daughters' also?
page 24 ~ A. Yes.

The Court: "Plaintiff's exhibit 7."
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By Mr. Parker :

Q. What is the next?
A. $74.05, King's Daughters'· Hospital.
The Court: "Plaintiff's exhibit 8"

By Mr. Parker:
Q. What is the nexU
A. King's Daughters' Hospital, $56.70.
The Court: ''Plaintiff's· exhibit 9. ''

By :M:r. Parker:
Q. And the next t
A. King's Daughters' Hospital, $59.60.
The Court: "Plaintiff's exhibit 10.''
By Mr. Parker:
Q. And the next 1
A. King's Daughters' Hospital, $55.07.

The Court: ''Plaintiff's exhibit 11. ';

By Mr. Parker:
Q. The next?
A. $56.10, King's Daughters' Hospital.
The Court: "Plaintiff's exhibit 12. ''
Bv Mr. Parker:
WQ. And the next?
A. $101.70. That is when the blood clot develpage 25 ~ oped.
The Court: "Plaintiff's exhibit 13."

By Mr. Parker:.
Q. And the next?
A. $68.05.
Q. King's Daughters' Hospital f
A. Yes.
The Court: ''Plaintiff's exhibit 14."
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By Mr. Parker:

Q. The next?
A. $82.10, King's Daughters' Hospital.

The Court: ''Plaintiff's exhibit 15, ''
Bv Mr. Parker:
~Q. vVhat is the next f
A. $50.00, deposit, and was given credit on her account at
the hospital. That was added to the bill.
The Court: "Plaintiff's exhibit 16."
By Mr. Parker:
Q. That was the total of the hospital bills f
A. Yes.
Q. "What other bills do you have there which were paid f
A. There were miscellaneous thing·s that we bought to make
her comfortable which is natural for a patient in the hospital
three months.
Q. Do you have a total of the items which you have just
testified tot
page 26 ~ A. I have it on a slip of paper in my purse. My
total was .gotten only by my brain, not with a ma·
chine. It could be figured if they want to do it.
Q. That.is yom addition f
A. This is what I got, roughly added.
Q. Read that off.
A. $914.80, hospital bills, $316.00, doctors' bills for these
receipts and checks, and I found another receipt, $170.00, I had
overlooked, and nurses $600.00 added to that.
Q. That is $2,000.801
A. Yes, just about.
Mr. Parker: The witness is with you.
CROSS EXAMINATION.
By Mr. Barclay:
Q. Mrs. Thurston, where do you live f
A. #1 Court Street, Mr. Barclay.
Q. Do you deal at Burns G,rocery Store over at the corner
of Glasgow and Middle StreeU
.
A. Near where my grandmother fell, yes. I have dealt with
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Elizabeth P. Thu.rston.
him pretty much constantly after the la.st fe\v yearr.;, eve1·
since he has been in business.
.
Q. You say you wer~, a few doors from there at anot,her
l1ouse that morning and you went down there arid looked at
the placef
page 27 r A. Yes.
Q. -where she fell?
A. Yes, sir.
.
Q. I think you said there was a half brick out up next to the
porch?
A. Next to the steps.
Q. The steps come out on the sidewalk, do they not T
A. Yes.
Q. The .half brick was up next to the steps T
A. Yes.
.
Q. Is that the only brick you saw out there?
A. You mean loose or out of place?
Q. Out of.. place, yes Y
A. That was the only one I reached over and picked up
because it was protruding. The rest of the place, like I say,
there was a dozen or fifteen bricks that seem to be of a slig·ht
hill and when you stopped and looked it over it was not too
.
noticeable.
Q. In other words, it was perfectly noticeable?
A. My eyes are pretty good. I have to wear glasses all the
time, but I wouldn't have noticed .it too much unless I had
stumped my toe, and then you go back and see what happened
to you.
Mr. Barclay : That is all.
page 28

r

Mr. Parker: That is ·our case, if your Honor
please, except for one thing. Doctor Brooks is to
come. We want to supply some medical testimony by him.
Could we have an adjournment to get in touch with him?
The Court: Yes. May I have a word ~th you and Mr. Barclay up here?
( Off record discussion at Judge's desk):
The Court: Lady and gentlemen of the jury, I believe we

will take about a ten minute recess. We have to wait for the

doctor a few minutes. If you want to go down and get a CocaCola, you may do so, then come back.
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(The jury retired).
Mr. Barclay: I want to move that the plaintiff's evidence
be stricken and a verdict entered for the defendant on the
grounds, first, that no primary negligence :µas been shown
against the defendant; second, that the defendant's own testimony shows that she was guilty of contributory negligence as.
a matter of law.
page 29 ~
The cases, all the recent cases, have held that
that there must be something in the street that is
fraught with danger in order to hold a city liable in these
street accident cases.
Mrs. West has simply said that there was a brick on which
she slipped and her foot went into a depression. There were
no bricks out of place, she stated, where her foot slipped.
The depression could not have been of any depth according
to her statement because the bricks were more or less even
at that place.
·
There has been no evidence to show that one brick was out
or <;me brick up above another brick. She said that over on
one side of the sidewalk the bricks were a little raised and on
the other side a little lower, and her witness said that up
against the porch there was a half brick out of place and she
reached down and picked it up and put it in place.
That is all the testimony that has been shown as to the condition of the street there. vV c know that these sidewalks
can't be kept perfectly smooth, even brick sidewalks ..
Mrs. Thurston :5nally wound up by saying it was a place you
wouldn't notice· or see, that it was so slight and so
page 30 ~ little that you wouldn't notice it. The plaintiff, on
the other hand, had been passing this place, and
had been living there, 'I think, fifteen or sixteen· years, ancl
went to the grocery store several times a week. I started to
say every clay, hut I don't think she said every day but se-veral
times a week. It was right in her path, and in all of that time
she had never seen anything there that was out of the ordinary. She can't walk blindly. If the raise and sink were there
and she didn't see it by the exercise of ordinary care, there is
no negligence on the part of the city in any way.
I have a number of cases I can get, if you desire. She was
walking blindly there without looking and she just slipped on
the sidewalk. She could have slipped on the ,:vet pavement or
loose or wet leaves or anything of that kind. Had she stepped
on loose leaves the city wouldn't he responsible.
The Court: No. How about the depression she says she
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page 31

stepped on or in and didn't see it. I am asking for
The city may not have had knowledge

r an opinion.
~~

.

Mr. Barclay: That, of course, would come in on primary
negligence on the question of knowledge. Bricks are usually
put on a sidewalk with one .against anoth~r and unless there
. had been a brick out or a brick protruding above the other
bricks they could not slip. They a_re all put in together.
The Court: '11hat is a question for the jury, when you get
down to that. Let's hear what Judge Parker has to say.
Mr. Parker: The testimony is perfectly plain that these
bricks-that there was a depression there, that the bricks were
slanted and there were loose bricks in there. Certainly, the
degree to which this sidewalk departed from the horizontal is
8trictly a jury question.
( The motion to strike was argued by counsel).
The Court: I am holding for the time being it is a question
for the jury. I overrule your motion, to which you except.
Mr. Barclay : I except.
The Court: Mr. Barclay, I wonder if you could go ahead
with your case and let the doctor testify a little
page 32 r later.
Mr. Barclay: Unless he says something about
what is around there on the street.
Mr. Parker: I am not going to ask him anything about that.
The Court: I won't let him testifv to that.
:Mr. Parker: I am simply going ask him about the condition of the plaintiff.
Mr. Barclay: There was a case that went up to the Court
of Appeals from Virginia Beach recently.
The Court : Yes.
Mr. Barclay: I want to include in this motion to strike that
the city had no knowledge of the condition of the street.
The Court: There is no evidence as to that ..
Mr. Barclay: I want to get it in the record.
The Court: I haven't heard the City's evidence, and I
haven't any knowledge of the fact that they didn't have any
notice of it.
Call the jury.

to

( The jury returned to the Court room).
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ELLIS B. HILTON, JR.,
·called as a witness on behalf of the defendant
herein, having ,been first duly sworn, was examined and testified as follows:
Mr. Barclay: I just want to prove the width of the street.
By Mr. Barclay:
. : ,
Q. You name is whatf
A. Ellis B. Hilton, Jr.
Q. What is your position with the City of Portsmouth, Mr.
Hilton?
A. Assistant to the City Engineer.
Q. Have you made some surveys and a map of the location
of th_e sidewalk at the i:iortheast corner of Middle and Glasgow
Streets 1
A. Yes, sir, at the direction of the City Engineer I made
that plat that you have in your hand.
Q. Do you remember the number of the house at that crossingf
A. 115 Middle Street.
Q. This represents what, the chart there with two cross
marks on it?
A. This represents the porch 115 Middle Street and these
lines running l1ere (indicating) represent the brick steps that
go into the neighboring yard of that house.
page 34 ~ Q. What are the steps constructed of T
A. Brick steps and iron railing on the side.
Q. What is the distance of the sidewalk from the curb up to
the house there?
A. It is 12.1 which is approximately 12 foot 1 inch.
Q. The steps extend out over that area, do they noU
A. Yes, sir.
'--i~
Q. Right beside the steps you have a rectangular place
ma rkcd off, right opposite the steps f
A. It is a planting area, dirt in there, with a small tree 6
inches in diameter.
· Q. Are there any roots around.the tree and on the sidewalk?
A. None apparently. The tree is too small for that.
Q. ·what is the distance between the tree area and the steps?
A. Six foot four inches.
Q. What is the width of Glasg-oiv Street at that pointf
A. You mean between the building lines1
Q. From the building line to the curb, from the street to
the curb?
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A. From the street to the curb it is a little over 5 feet.
Q. Is there anything between the building there and the
side of the street?
page 35 ~ A. You have a brick sidewalk and curb.
Q. It is a.11 open·?
A. Yes. It has a fence on the building line.
Q. What type of pavement is on those two streets 7
A. The sidewalk in here, if I understand it, is what we call
herringbone design. You have one brick in front and ·the
.other brick fit into the side in that manner (indicating).
Q. Are those sidewalks paved in that manner!
A. Yes, sir, the ones on Glasgow and Middle. .
Q. It goes all over the sidewalk from side to sidef
A. It is from the curb to the buildings on both sides.
Q. What is on the opposite corner,· which would be the
southeast corner of Glasgow and Middle 1
A. Grocery store.
Q. Do you know wl10 operates it?
A. No, I don't other than what I have heard in the testimony.
Q. Did you give me the distance between here (indicating)?
A. Yes, I gave that. I had inadvertently left it off.
Q. ·what is the distance t
.
A. Six foot four inches from the steps to the planting area.
Mr. Barclay: I introduce that in evidence.
The Court: "Defendant's exhibit 1."
Mr. Ba1·clay: The witness is with you.
page 36 ~

CROSS EXAl\HNA'1.1 ION.

By Mr. Parker:
Q. When did you first go to that lo~ation, l\fr. Hilton?
A. I don't know the exact elate of the first time. I went
around there and just looked at it, and that has been sometime ago.
Q. You made this plat in January of this year?
A. Yes.
Q. And you made this inspection that you speak of sometime prior to that?
A. Y cs, after the accident.
Q. Were you the City Official designated to inspect the location when notice of the accident was received by the City?
A. Yes, sir. If I am not mistaken, I made that.
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Q. You made that inspection? .
A. I went ove1; with Mr. Bergeron.
.
.
Q. v\7hat was the condition that you found so far as the
paving was concerned 1
A. Reasonably safe as I saw it.
Q. What.do you me.~n by that?
. .
.
A. There were no large dips, the bricks were in place and
uniform.
. Mr .. Parker: I am goi~g to aijk him some quespage 37 ~ tions about the photograph but I am not going to
introduce it in evidence.
By Mr. Parker:
.,.
Q. Mr. Hilton, take a look at this photograph and see if
you recognize the locations?
A. Yes, sir, that is definitely the location.
Q. What is the indication there so far as the paving is concerned at the time the picture was taken? ·
A. At the time the picture was taken somebody was repairing it.
Q. That somebody must have been the City, was it?
A. Yes.
Q. That was being repaired at the time between the steps
and the tree, was it not?
A. Yes.
.
Q. If there had not been something.wrong with it the City
would not have repaired it, would theyf
Mr. Barclay: I object to that. That is calling for an
opinion.
·
. The Court: I sustain the objection.
Bv Mr. Parker:
:Q. Who was doing the work of repairing iU
A. Mr. Matthews at that time was our sidewalk repair man.
Q. He was engaged in repairing itf
. page 38 ~ A. I don't know whether he was working at that
time, or not.
Q. The indication is there was some employee of the City
engaged in repairing it?
A. Possibly.
Q. There would not have been anyone else, would there Y
A. Other. people have repaired sidewalks.
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Q. You mean private individuals lmve repaired them¥
A. Yes, I have known it in front of their own home.
Q. Where?

A. Are you asking for a specific location?
Q. Yes.
A. I couldn't give you any specific location, no.
Q. Take another look at th~ picture and see· if you don't see
a very sharp depression which indicates it has been there
sometime just at the corner of these steps¥
Mr. Barclay: I object to his testifying from that picture.'
The Court: You may ask him about the condition of it.
Mr. Barclay: He has testified it was reasonably safe.
How do we know when that picture was taken f I want to
object to the question.
The Court: I overrule the objection.
page 39 ~ Mr. Barclay: Exception.
By Mr. Parker:
Q. Don't you see what appears to be a very sharp depression right at the corner of these steps, a sinking of the bricks f
A. I see one brick that may be high as a quarter of an inch.
Q. Don't you see a decided depression right where my
finger is, a very sharp one V
A. It is possibly a depression but I would not get up here
and say definitely it is from looking at this photograph.
Q. It could be a depression¥
A. Yes.
Q. .And gives every indication of being a depression, does
it not?
A. It could be dirt or something else there.
Mr. Barclay: I am objecting to this entire line of examina~
tion on the grounds that the photograph has not been introduced in evidence, and there has been no evidence as to wh~n
it was taken.
The Court: 1;vhen was it taken?
Mr. Parker: Shortly after the accident. This gentleman
testified that shortly after the accident occurred he went there
and inspected the sidewalk with Mr. Bergeron and
page 40 ~ found it to be in a reasonably safe condition. I
have show"J1 him the photograph and he has recognized the' lo0aition, and I have asked him what eertain things
which appear to be disclosed by that photograph mean. He

Mary

E. West v.

City of Portsmouth.

29

Ellis B. Hilton, Jr.
has said it couid be a depression or that it might be some dirt
or something else.
.
.
_
Mr. Barclay: If he testified to exactly what the photograph
shpws, the photograph ~hould be introduced in evidence.
The Court: I overrule the objection.
Mr. Barclay: We except to that.
By Mr. Parker:
Q. Whether or not a sidewalk of this character is in reasonably safe condition is a matter of opinion, is it not?
A. I would say it is in reasonably safe condition~ You are
bound to have shallow depressions and worn places from walking.·
Q. I admit that.
A. That is what I call reasonably safe.
Q\. There is a probability thait it will not be as level as
where you have concrete, that bricks wear unevenly and not
as level as concrete. Bricks ordinarily are safe at first but
then~ is a point where it becomes unsafe,. is there notY
A. Yes.
page 41 r Q. And when that point is reached is a matter
of opinion, is it not?
·
A. I suppose so, yes.
Q. ·Isn't it possible that you may .have one opinion with
reference to how safe it is and another reasonable person
might have the directly opposite opinion Y
A. Yes.
Mr. Parker: I have no further questions.
The Court : Anything else, Mr. Barclay Y
Mr. Barclay: Yes, sir, I want to ask him this:
RE-DIRECT EXAMINATION.
By Mr. Barclay:
· Q. You say you went around there after you got notice
of the accident?
A. I said I went around there with Mr. Bergeron. I don't
remember exactlv when it was.
Q. Did you find any depression of any depth there or any
raise?
A. No. There may have been small places there where
there may have been a puddle of ,vater showing a depth of

/
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F. J. Bergeron.
between a quarter 9f an inch and a half in.ch, after a rain.
That is normal in the brick sidewalk.
page 42 ~ Q. Was there any sudden drop f
A. I didn't see it. .Any depression in the sidewalk was gradual, like a saucer shape, and would come back
up, and there was no sudden drop or bricks out.
Q. Do you know whether Mr. Matthews or anybody else
was sent there to repair iU
A. To the best of my knowledge, he was not sent there.

F. J. BERGERON,
called as a witness on behalf of the defendant herein, having
been first duly sworn, was examined and testified as follows :

,

By Mr. Barclay:
Q. You are City Engineer of the City of Portsmouth¥
A. Yes.
Q. How long have you held that position t
A. About 11 years as City Engineer.
Q. Does the repair and upkeep of streets come under your
jurisdiction f
A. Yes.
.
Q. You are in general charge of thaU
A. Yes.
·
page 43 ~ Q. Did you go over to the corner of Glasgow and
Middle Streets after notice was given to the City
of Mrs. West being injured there¥
A. Yes.
Q. How long after you got notice of it did you go there,
could you say f
A. I would say within a couple of days. I didn't keep any
record, and I really don't know the exact date.
Q. Can you describe the condition of the sidewalk you found
there?
A. It was simply a normal brick sidewalk. I didn't see
anything, you know, out of the way with the brick pave~ent.
It was about the same as it is today.
Q. Any holes in the sidewalk f
A. No, sir. There was one littlP. sliµ;ht depression, dished
out place, we called it dished out, no abrupt breaks but just
worn by normal wear.
·
Q. Those dished out places, could you judge how deep they
would be?
A. Not over a half inch in any place.
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Q. How wide is a brick Y
A. About 4 x 8 inches and about 2 inches thick.
Q. Two inches thick?
-'\
A. Yes.
Q. Would the two inches be in the ground?
page 44 } A. Yes.
Q. If the whole brick had been out it could not
have been over two inches deep Y
·
A. No.
Mr. Parker: I object to leading the witness.
The Co~rt: I sustain the objection.
By Mr. Barclay:
Q. Do you have a record in your office with reference to
when this street was repaired Y
A. No, no instructions were ever given to any workman or
any pavingman to go there and repair it.
Q. Who was repairing brick sidewalks at that time 7
A. Mr. C. F. Matthews who has since died.
Q. He has since died?
A. Yes.
Q. He had a horse and cart to· go about in, didn't he?
A. Yes, and had a colored man who assisted him, to do his
labor work.
Q. If he repaired the sidewalk you didn't direct him to do
soT

A. No.
Q. He did it on his own responsibility?
A. That is correct.

Mr. Barclay: The witness is with you.
page 45

r

CROSS EXAMINATION.

By Mr. Parker:
Q. Mr. Bergeron, take a look at this photograph and t~ll
me whether or not you recognize that location Y
.
A. Yes, I recognize the location.
Q. That is the location of the sidewalk where this accident
occurred, is 1t not?
A. Yes.
Q. What condition do you observe right in front of those
steps, between the steps and the little tree Y

·

Supreme Court of Appeals of Virginia

32 ·

,1. Burns.
A. A garbage can with a sofa pillow on top of it.
Q. Is it two garbage cans?
·
A. You would not let me finish.
Q. I beg your pardon.
A. It looks like somebody bas taken some brick out and
put a gate there, by the curb up there.
Q. Are they garbage cans that contain asphalt?
A. The.y could be, yes.
Q. Around the curb there are some bricks that have been
removed?
A. Yes.
Q. Which indicates the paving is being relaid Y
A. It appears that way, yes.
Q. So it may very well be that M:r. :Matthews you
page 46 ~ speak of had gone there and had seen fit to relay
that paving?
A. Yes, it could be true. You don't have the date on here
when this was done, do you? You don't have the date when
this was taken f
Q. I can't tell you.
A. July 31, 1950. Do you kno-w what day that was Y .
Q. I couldn't tell you the day of the week, but I ~an tell you
it is within :five davs after this accident.
A. Who took the .,picture 1
Q. A photographer from the Portsmouth Star.
A. May I ask who suggested that he go around there?
Q. I think he went at the request of a son. of Mrs. ·west,
or nephew. I have no further questions.
A. (No response).
The Court: Mr. Barclay, have you anything elset
Mr. Barclay: No, sir. I think that is all from this witness.
page 47

~

J. BUR.NS,
called a8 a ,,:itne8R on belmlf of the defendant
herein, having been first duly sworn, was examined and testified as follows :
By Mr. Barclay:
Q. You conduct a grocery store at the corner of Glasgow
and Middle Streets?
·
A. Yes.
Q. How long have you been in the grocery business there f
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A. Five years for myself, and I worked there before for
the Colonial Stores.
Q. Do you know :Mrs. vVest, the lady here?
A. Yes.
Q. Has she dealt with you Y
A. Yes.
Q. Do you know the morning that she fell down in the
street?
A. I can't remember that now because it has been ·so long
ago, and running a grocery store is very rough, and it has
been so long ago I am afraid to say.
·
What I remember was going out to the car with a colored
fellow and putting her in the car. I remember that. It has
been so long ago I thought it was all over with.
Q. You went to the opposite side of Glasgow Street, did
you not, across Glasgow Street 7
A. Yes.
Q. Was she sitting on the steps?
page 48 ~ A. I believe she was .when I first got there. I
don't know just who told me what had happened,
but I believe she was sitting on the steps.
Q. Somebody told you she had fallen or w11at had happened
to her?
A. Yes.
Q. Diel you see any bad places in the stteet Y
A. I won't say tluit because this happened three years ago
and I can't remember.
Q. I am asking· yon whether you saw any?
A. I don't remember.
Q. You didn't see any hole there, did you?
A. I must not have seen any very big hole because I would
possibly remember that. I remember helping her in the car
with the colored fellow and l\Iiss Wingfield carried her off.
Q. That place was in view of your store when you went in
and out,
A. Yes.
·· ·
Q. If you come to the front of your door you can look over
there and see the streeU
A. Yes.
Q~ About ho-w far would you say this was from the front of
your store?
page 49 ~ A. My store sets ;just a few .feet hack from the
corner, and I imagine it ·was twenty-five feet.
Q. Diel you ever see any bad places in the sidewalk there,
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anything that you thought was dangerous or that would hurt
anybody?
.
· A. I can't recall that, no, sir.
Q.. You don't recall?
A. No. Some sunk down a little bit and the City nxed it.
Q. Where was that?
A. In front of my store. The City has been up· there two
or three times since I hnve been there for five years and put
sand down and fixed them.
Q. But you don't recall any bad place in front of Mrs. Pinkston'st
A. No, because, after all, I don't go over there too often. I
have employees there to do that kind of work, carrying orders
out to cars.
Mr. Barclay: The witness is with you.
Mr. Parker: No questions.

page 50 ~

MISS ELIZABETH "WINGFIELD,
called as a witness on behalf of the defendant herein, having been first duly s,,.,orn, was examined and testified as
follows:
By Mr. Barclay:
Q. Where do you live, ]\'.fiss Wingfield?
A. 107 Middle Street.
Q. That is between what two streets 1
A. Between North and Glasgow.
Q. Is that on the same side of the street where !Jrs. Pinkston lives?
A. Yes.
Q. In- going back and forth from work, going down-town,
do you walk on that side of Middle Street f
A. Yes.
Q. Which would be the east side 1
A. Yes.
Q. How often do. you walk along there f
.
A. Well, every day. I can't tell you how many times every
day, but I go back and forth to work every day and week-ends
I don't know how many times, and have been over a period of
years.
Q. How long have you lived there?
A. Since 1926.
Q. You were living there in· July, 1950f
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Elizabeth ·wingfield.
page .51

~

A. Yes.
Q. Did you go back and forth across that sidewalk in July, 1950 f

A. Yes.
Q. Did you observe any dangerous places or holes, depressed places, in front of Mrs. Pinkston 's house T
A. No, I can't remember that I did.
Q. Do you remember any raised places 1
A. Not anything· unusual.
Q. \Vas that sidewalk in-any worse condition than any other
part of the sidewalk?
A. No.
Q. Anything there which, in your opinion, would cause a
person to fall?
A. There was nothing· I saw that was unusual, any more
than any other brick sidewalk. There was nothing bad to me
tbatI saw.
Q. Mr. Burns said that you were there when the lady was
put in the car?
A. Yes. I took her home, and then I think her son said they
better take her to the hospital, but I wasn_'t there when the
accident occurred.
Q. Did you see any hole or depressed place there at that
time?
A. No.
Q. You were there just after she fell and before ·
page 52 ~ she was taken away?
A. Yes.

Mr. Barclay: The witness is with you.
CROSS EXAMINATION.
By Mr. Parker:
Q. l\fiss Wingfield, take a look at this photograph and tell
the jury whether you recog·nize it?
A. Yes, I do.
.
Q. Is there any indication of anything· being done at that
location T
A. I clon 't know, Mr. Parker, whether there was a deression
at that location, or not. There are some bricks at the sidewalk.
0. There are a couple of cans there?
A. There are a couple of cans with a sofa cushion.
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Q. .And it is right between the steps coming down to the
sidewalk and the tree immediately opposite¥
.A. 1:es.
·
Q. Is that true?
A. 1:es.
Q. The indication is that there are certain repairs under
way?
A. Yes.
Q. .As if it is being relaid¥
page 53 ~ A. 1:es.
.
Q. Have you ever l1ad occasion to observe that
sidewalk very closely?
A. Well, as I just told Mr. Barclay, I go up and down the
sidewalk every day and have for twenty-six years, but I
haven't observed it too closely. I don't .think I probably
would have unless there had been something that was unusual
or outstanding.
Q. Isn't it a fact that so far as walking on bricks is concerned those things are not ·too easy to detect because it does
not present a flat surface f
A. Well, that is possible.
Q. Isn't it possible t11at bricks can be displaced and be slanting without being noticeable 1
.A. It is possible, yes. ,
Q. When you walk along your natural instinct is to look
ahead rather than at your feet?
A. I don't know because, frankly, I am very nearsighted
and I have to be careful.
Q. You would have difficulty in noticing anything out of the
ordinaryt
A. No. I wear glasses and I don't have any difficulty with
glasses.
Mr. Parker: That is all.
pag·e 54

~

RE-DIRECT EXAMINATION.

By Mr. Barclay:
Q. You do look wl1ere you are walking?
A. 1:es.
Q. And you didn't see anything there outstanding?
A. No.
Q. That would cause anybody to fall f
A. No, nothing outstanding.
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A. G. PINKSTON,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows :
By Mr. Barclay:·

Q. Mr. Pinkston, what is your business 7
A. Contractor.
Q. What kind of contractor?
A. Underground construction, sewer, drains, water pipes
and so on.
By Mr. Parker:
Q. I didn't g·et that.
A. I say construction of underground installapage 55 } tions, sewers, drains, water pipes and so on, water
works.
By Mr. Barclay:
Q. You do work in public streets and roads?

.

I

A. Yes.
Q. And as a contractor you lay sewers i
A. Yes.
Q. And drain pipes Y
A. Yes.
Q. Where do you live 1
A. 115 Middle Street.
Q. That is at the northeast corner of Glasgow and Middle?
A. Yes.
Q. How long have you lived there 1
A. Four years, I think.
Q. ·w1.1at type of steps are there to the front of your house?
A. Bricks steps with an iron rail.
Q. Is the rail open so that you can see through it?
A. Yes.
Q. An open rail t
A. Yes.
.
Q. It is alleged by this lady that in July, 1950, she was injured there on the sidewalk. Had you ever seen any bad places
in the sidewalk, any depressions, raises or obstructions there T
A. Nothing unusual, no.
page 56 ~ Q. Do you walk in and out of your house?
A. Yes.
Q. How often do you come in and out of that front door, do
you imag·ine?
A. Not too often. I can't tell you that. I don't go home
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too often. I leave in the morning and am back at night, sometimes twice a day and once a day.
Q. At least once or twice a day Y
A. Yes.
Q. You walk across the sidewalk and into the front of your
houseY
A. Yes.
Q. You say you have never seen any unusual places there Y
A. No.
.
Mr. Parker: He is leading the witness and adding to what
he said.
The Court: I sustain the objection.
By Mr. Barclay:
Q. Have you ever seen any unusual place there f
A. No, no more than the usual places in brick pavement.
Q. Have you seen any areas there like the lady testified to Y
A. No.
Q. Has the tree got roots there 1
A. The tr~e in front of my place is very small.
page 57 ~ Q. Do the roots come out ori the sidewalk?
A.- (Negative nod).
Q. He can't get it if you shake your head.
A. No, roots come from the tree.
Q.. Have you ever seen any depressions in the sidewalk Y
A. Slight depressions, little wavy places, but haven't seen
anything abrupt.
Q. None of your people were ever injured by going back and
forth through there¥
A. No.

Mr. Barclay:

The witness is with you.
CROSS EXAMINATION.

By Mr. Parker:
Q. Mr. Pinkston, do you recall the sidewalk immediately in
front of your steps being relaid at or about the time of this
accidentY
A. After that I recall it, yes.
Q. Who relaid it?
A. I couldn't tell you. I just saw some dirt out there when
I came home.
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Q. Take a look at this photograph here and see if you don't
see sand and certain bricks removed immediately in front of
your house?
A. Some loose bricks around the tree.
pag·e 58 ~ Q. State whether or not it doesn't indicate the
sidewalk in front of your place was being relaid Y
A. It looks like it is being relaid.
Mr. Parker: There is no question about it.
questions.
,
The Court : Is that all?

No further

By Mr. Barclay:
Q. You don't know when that was done, do you·t
A. No, I couldn't tell you when it was.
I. G. VASS,
.
called as a witness on behalf of the defend ant herein, having
been _first duly sworn, was examined and testified as fallows~
.By Mr. Barclay:
Q. What is your position with the City?
A. City Manager.
Q. Where do you live Y
A. I live at 206 Middle Street.
Q. How far is that from the corner of GlasgowY
A. I believe it is the second apartment south from Glasgow.
I live in the Rudwall Apartment.
pag·e 59 ~ Q. How far is the entrance to your apartment
from the place where this lady claims to have been
injured?
A .. Around 300 feet, between 300 and 400 feet.
Q. vVere you living there in July, 1950?
A. Yes.
Q. Where do you buy your groceries 7
A. Most of them I bought from J\fr. Burns which is just
across the street.
Q. Do you p:o there and buy them yourself?
A. Quite often I clo, yes.
Q.
ere you familiar with the sidewalk and street there
prior to July 27, l 950?
A. I think so. I had only been living in Portsmouth a short
time, and my wife and I do a great deal of walking down to
the river every afternoon just to observe the boats. It was

,v
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new to us, coming from the mountains. I was down the sidewalk right often, on both sides of the street.
Q. You would go down of ten on both sides?
A. Down one side and back on the other.
Q. Can you tell us the condition of the sidewalk there in
front
115 Middle Street?
A. It was similar to other brick sidewalks that you find in
the City of Portsmouth or any other city. There were no
bricks, no loose bricks or out of place bricks, that I had ever
.
seen or have ever seen. Brick walks are slightly
page 60 ~ different from concrete walks due to the fact that
brick walks are constructed of sand as a cusllion
under them and they do have a tendency to wear a little cliff erent and often you Q;et a slight depression maybe a quarter
or 3/8 of an inch. These small depressions are in a saucer
shape and maybe two or three feet in diameter. They sometimes hold water and may be objectionable to ladies with opentoe shoes. For that reason we try to keep them up to grade.
That is the reason principallv for going around and repairing
brick walks. We have a crew that goes around and attends
to those things, not because they are hazardous but because
of inconvenience of the little puddles of wnter there.
Q. How long have you been in city work 1
A. Thirty-four years.
Q. Do you pay any attention to the condition of streets and
sidewalks when you walk around?
A. I certainly· do. It is a habit with me to observe if there
is anything- wrong with them.
Q. Prior to ~Tuly 27, 1930, did yon ~ee anything· at tlrnt
corner where this lady says she was hurt which would be anything to cause any injury to anybody, any hole or depression?
A. I did not.
Q. The sidewalk was just a normal sidewalk f
A. Yes, nothing more than an average sidewalk
pag·e 61 } just as it is today, there is nothing been done to
that portion of it sine~ that time.

of

CROSS EXAMINATION.

By Mr. Parker:
Q. You say nothing has been done to the sidewalk since this
accident?
A. Except when we !mt a slight depression· that bolds water
there were a few bricks replaced.
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Q. Is that a picture indicating any replaced bricks that you
just spoke of?
A. This absolutely is a picture of the work at the time it
was done. In fact, when I came out of my apartment one day
at lunchtime I saw a man on a cart over on the corner and I
went over there to inquire because I had seen no break and
had no idea it was needed to be done. I inquired and they
said it was a small depression and it was to get the water out.
There was· no indication of any hole or break in the walk or
loose bricks. You can find similar small depressions in other
places where they hold water and they are very annoying to
ladies with open-toe shoes.
Q. This work was done after the accident, was it?
A. Yes, I think so. In fact I didn't know an accident had
occurred at that time.
page 62 ~ Q. You did get notice ·within less than 30 days?
A. I received notice.
Q. This work must have been in progress sometime between
tlie date of the accident on July 27th and the date which you
received that notice which was on August 11th Y
A. It must have been. I am not positive as to the date, but,
as I recall, _it must have been done in that period.
Q. In that interval t
A. Yes.
Mr. Parker: Thank you, Mr.· Vass. I have no other questions.
The Court: All right, Mr. Vass, that is all.
DR. VERNON A. BROOKS,
called as a witness on behalf of the plaintiff hm·ein; having
l)een first duly sworn, was examined and testified as follows:
By Mr. Parker:
·
Q. Doctor, will you state your name, your profession and
place of residence 1
·
A. Vernon Brooks, physician, 531 Hatton Street,
pag·e 63 }- Portsmouth.
Q. You have been practicing; medicine in the City
of Portsmouth for a great mnny years, have you not?
A. Yes, about 47 or 48.
Q. Are you the family physician of l\Irs. West, the plaintiff in this case Y
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.A. I have attended her variously over a period of years,
particularly over the last 8 or 9 months.
Q. Do you recall that- she had a broken leg as a result of a
street accident in 1950 ¥
.A. Yes.
Q. What was the exact nature of the injury?
.A. The X-rays reported it to be a fracture of the hip whic1
has been helped by the use of a pin which is found satisfactory
to get a certain amount of motion, therefore, you ge.t a certain
amount of spasm, therefore, a certain amount of pain aggravated by extreme fatigue on walking.
Q. Is that a permanent condition?
A. Yes.
.. ..
Mr. Parker: He is with you.

CROSS EXAMINATION.
By Mr. Barclay:
Q. You didn't attend her when she was first injured 1
.A. I saw her at the hospital but was not attending her.
Q. You didn't attend her¥
·
page 64 ~ .A. No. I have just attended her on account of
the result of the accident.
Q. You have never seen the X-ray?
.A. No.
Q. Yotr only know what somebody told you Y
.A. I know from an examination she sustained a hip fracture.
Q. Doctor, there are a series of hip fractures, are there Y
A. Several series.
Q. Several series?
A. Yes, one involving- the hip, the neck of the femur, one of
the condyles broken off, one of the several pieces, when they
stick out, and a simple fracture which is a clear break. In
elderly people it doesn't make much difference what the fracture is if you can get them fairly at rest.
She may be able to make a cup of tea or coffee or possibly
fry an egg, but I don't think she can stand or do anything
without the use of one crutch. She bas suffered severelv since
I have been attending her. The pain is to such an extent that
I have given her phenobarbital and some closes of codene which
has a tendency to make her fairly comfortable; When you get
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old you look more to comfort than anything else. A fall of
less magnitude would probably cause with an
page 65 ~ elderly person a fracture a little sooner than in a
young·er person or a little quicker.
Q. That is due to lack of calcium in the bone Y
A. No, "the other way around, too much calcium.
Q. To much calcium f
A. Yes.
Q. Have you ever known any of them to sort of give way
because of the condition of the hips and fall?
A. There is what we call a sponstaneous fracture, the possibility of it. They are rather rare and I am right much inclined to feel if a person falls and gets up with a broken hip-I usually associate the two fogether.
·Q. You think the fall causes the break and not the break
the fall?
·
A. I would think so, 1\tir. Barclay.
JAMES WILLIAMS (Colored),
called as a witness on behalf of the defendant herein, having
been first duly sworn, was examined and testified as follows:
Bv Mr. Barclay:
•
Q. James, were you working for Mr. :Matthews
page 66 ~ in 1950 in repairing sidewalks in the city?
A. Yes, sir.
·
Q. Do you remember going clown to the corner of Glasgow
' and Middle ·Streets and working on the sidewalk there?
A. Yes, sir, on Monday morning I went down there and
examined the place.
Q. Tell us what you know about it.
A. All right. On Monday morning me and him went down
. there and looked at the place, and after we looked at it awhile
he told me to go a.round to Mrs. vVest 's house. I got Mrs.
west's son and brought him up there and he examined the
place, and after l1e examined it he said, "I don't see how
Mother could have stumped her foot along here and hurt herself."
Mr. Parker: I object to that.
The Court: I sustain tl1e objection.
By Mr. Barclay:
Q. What sort of place did you find 7 Describe it to us.
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A. Yes, sir. All the bricks was level, 110 bricks sticking up
nowhere along there. All the bricks was level. There was a
little place where water stood about that deep (indicating)
when it come a rain.
Mr. Barclay: How deep do you think that it, your Honor?
He indicates just about a half of the fore finger.
page 67 ~ The ·witness: Yes, sir.

By Mr. Barclay:
Q. Can you estimate iU
A. You mean how wide the place was 1
Q. You just point it with your finger?
A. I expect the water stood in the place about that deep
(indicating).
Q. Can you tell us whether that is about a half inch 1
A. Yes, sir, I would say about.
Q. How large an area did it rover, how big a place was iU
A. It won't no more than this wide (indicating), a little
round place.
Q. How far did you hold your hands apart, can you tell me ·y
A. I would say about that far apart (indicating).
Q. About how far is thaU
A. That is about a foot, about a foot wide and long.
Q. Was that a gradual place or was it an abrupt one that
dipped right down t
A. The place ~on 't dropped right down. It was just like
I said, around about a foot long and wide. Mr. Matthews put
a few bricks in the place afterwards. He didn't put none until
her son examined it.
Q. Would you say it looked like a saucer f
page 68 ~ A. Yes, sir.
Q. Were there any loose brick in iU
A. No, sir, none sticking up nowhere. The bricks was laying plumb down.
Q. Did yo.u know Mrs. "\Vest before t11is f
A. I knowed her husband. He. used to work for the City a
long time ago. I and Mr. Matthews was working· together. I
think Mr. Matthews fixed the place, if I ain't mistaken.
Q. Mr. Matthews went down there that morning to 1'fr.
West's house? .
A. Yes, he went and come on back up there and examined
the place.
Mr. Barclay: The witness is ,\Tith you.
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CROSS EXAMINATION.

By Mr. Parker:
Q. When was this you went to the place of this accident,
A. Monday morning.
Q. In what month?
A. 1950. I couldn't tell you exactly what date.
Q. What was the reason for your going there!
A. After Mr. Matthews seen it in the paper, I think Sunday
morning, I think he went down there to see.
Q. He saw it in the paper Y
page 69 } A. Yes, sir.
Q. Did he report the matter to the City :Manager?
A. I don't know what he done. I know he went down there
first and examined it.
Q. As a result of seeing something in the paper on the day
before he went down there and examined it; is that correct Y
A. Yes, sir, he seen it in there Sunday morning.
Q. Did he go· to see Mrs. West also Y
A. He went to the house. I don't know whether she was
there, or not, but I know the son come down on the corner with
him.
Q. Why did he go to see him?
A. I couldn't tell you that, why he want to see him. I reckon
he wanted him to come down and see it. At the time it was
solid.
·Q. What did you do to make it solid Y.
A. What did Mr. Matthews doY
Q. Yes.
·
A. He just took several thin bricks out and put some solid
bricks down. That is all he done.
Q. How long did it take to do it Y
A. Sir?
Q. How long· did it take to do it Y
A. I don't know.
Q. Where you there when it was done Y
page 70} A. Yes, I was helper.
Q. Did it take him all day longY
A. No.
Q. Take a look at this photograph and see whether or not ·
your recognize the locality T
A. I can't half see without my glasses.
Q. Does it look like the location Y
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James Williams (Colored).
A. Yes, sir, something like that.
Q. You see two cans with something over them to protect

something on the sidewalk
A. No.
Q. You can't see well enough to recognize it¥
A. No, sir.
6
/

Mr. Parker: No further questions.
RE-DIRECT EXAl\HNATION.
By Mr. Barclay:
Q. The bricks that you removed, what part of the sidewalk
were they in; were they up against the porch t
A. Up against the porch there, along against the porch,
against the steps and the house.
Q. Not up against the tree 1
A. No, he didn't put none against the tree, nowhere along
there.
·
Q. Did you see any raised places l
page 71 ~ A. No, sir.
Mr. Barclay: That is all.
Mr. Barclay: That is our case.
The Court: Is there anything in rebuttaU
Mr. Parker: I don't think so, your Honor.
The Court: Gentlemen, come back at a quarter to two. VVe
will take an hour for lunch.
·
Thereupon, at 12 :45 P. M., a recess was taken to 1 :45 P. l\L
page 72 ~

AFTERNOON SESSION.

Met at close of recess.
Present: Same parties as heretofore noted.
Mr. Barclay: I want to renew my motion that the evidence
should be stricken and a verdict entered for the defendant
on the grounds that there has been no proof of primary negli-
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gence against the defendant. The defendant's own testimony
shows she was guilty of contributory negligence which would
bar her recovery, further there was no evidence to show that
the City had any know ledge of the conditio:p. complained of in
the sidewalk.
I think we have argued the points. I ,vill argue them over
again if the Court would like for me to.
The Court: Do you have the Virginia Beach decision Y
Mr. Barclay: I haven't it. I think Mr. Vass had the bulletin.
page 73 } The Court: I believe I am going to submit it to
t11e jury. For the time being I overrule the motion,
to whic11 you except on the grounds stated.
Mr. Barclay : I except, yes, sir.
page 74

r

OBJECTIONS AND EXCEPTIONS TO
INSTRUCTIONS.

Mr. Parker: Note my exception to defendant's instruction
10 on the grounds that it is not in accordance with the doctrine
laid clown in the City of .Richmond v. Rose in that the City is
held responsible for inspections and is held liable for any
condition that such inspections would have revealed.
Mr. Barclay: The defendant objects and excepts to the action of the Court in granting instruction P-1 because of the
fact it requires a higher degree of care than is placed upon
the Citv.
The defendant objects and excepts to the action of the Court
,in granting instruction 3 for the plaintiff because the plaintiff bas a duty to use care in the streets and she is not absolved
from that chity because of her age. She being old, would re. quire her to use a greater degree of care.
Mr. Parker: I don't think he gave such an instruction as
that.
Mr. Barclay: That is the way I read it, the last
. page 75 r sentence.
The defendant objects and excepts to the action
of the Court in granting instruction 4 for the plaintiff because
it requires tlie City to be responsible for the defects. on the
street regardless of how long the same may have existed or
wl1ether or not the City had knowledge of such defect.
The defendant objects ancl excepts to the action of the Court
in refusing instruction 9 for the reason that the evidence in
this case discloses the size and nature of the alleged place in
the sidewalk and the condition of tl1e sidewalk, and under the
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testimony the condition of the sidewalk did not constitute
primary negligence on the part of the defendant.
page 76 ~ The jury returned to the Court room, the instructions were read by the Court to the jury, the case
was argued by counsel, the jury retired to consider its verdict
and returned with the folJowing:
"We, the jury, find for the plaintiff and set the damages at
$5,000.
(Signed) 1-30-53,

J. R. WEEDON, Foreman."
Thereupon, the defendant, through counsel, moved the
Court to set aside the verdict and grant him a new trial on the
grounds that said verdict was contrary to law in the evidence,
and argument on said motion was continued.
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