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VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Wednesday the 6th day of March, 1957.
BEN COOPER,

Plaintiff in Error,

· against

CHARLES DAVIS, AN INFANT, ETC.,
Defendant in Error.

From the Court of Law and Chancery of the City of Norfolk.

Upon the petition of Ben Cooper a writ of error and sup,ersedeas is awarded him to a judgment rendered by the Court
. of Law and Chancery of the City of Norfolk on the 7th day
of December, 1956, in a certain motion for judgment then
therein depending wherein Charles Davis, an infant, etc., was
plaintiff and the petitioner was defendant; upon the petitioner, or some one for him, entering into bond with sufficient
security before the clerk of the said Court of Law and Chancery in the penalty of nine thousand dollars, with condition as
the law directs.
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•

•

•

•

•

MOTION FOR JUDGMENT.
Charles Davis, an infant under the age of 21 years, who sues
by Ellen Davis, his mother and next friend, plaintiff, moves
the Honorable Judge of the Court of Law and Chancery of
the City of Norfolk, Virginia, for a judgment and award of
execution against Ben Cooper, defendant, for the sum of
FIFTEEN THOUSAND DOLLARS ($15,000.00), which sum
of money is due from the said defendant to the said plaintiff, for this, to-wit:
1. That heretofore, to-wit: On, and for a long time before
and after the 7th day of October, 1955, the said defendant
owned and controlled the premises located on Washington
Avenue in the City of Norfolk, Virginia.
2. That as a result of the negligence of the said defendant,
the said premises under the control of the said defendant became defective and unsafe.
3. That on, to-wit: the 7th day of October, 1955, the said
plaintiff was lawfully and properly on said premises.
4. That as a result of the negligence of the said defe:r;i.dant, ·
the said plaintiff was caused to fall, and receive serious and
permanent injuries.
5. That as a result of said serious and permanent injuries,
plaintiff was ·caused to suffer, and he will in the
page 2 r future be caused to suffer great physical pain and
mental anguish.
·
6. That he was caused to expend, and he will in the future
be caused to expend large sums of money in an endeavor to be
healed and cured of said injuries.
7. That he was caused to be unable, and he will in the future
be unable to perform his necessary and lawful affairs.
CHARLES DAVIS, an infant
under the age of 21 years, who
sues by Ellen Davis, his mother
and next friend.
By STANLEY J. BANGEL, p. q.,
Of Counsel.

•

•

..

*

*

•

•

•

· Filed in,the Clerk's Office the 7th day of December, 1955.

•

f
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In the Court of Law and Chancery of the City of Norfolk,
on the 10th day of April, 1956.

•

*
ORDER.

This day came the plaintiff in person and by his mother
and next friend and by counsel, and the defendant being
solemnly called came not nor does he appear to defend this
suit and the plaintiff not demanding a jury the whole matter
· of law and fact was heard and determined by the Court.
Whereupon it is considered by the Court that the plaintiff recover of the said defendant the sum of Three Thousand
($3000.00) Dollars, with interest thereon to he computed after
the rate of six per centum per annum from the 10th day of
April, 1956, until paid together with his costs about his suit
in this behalf expended.

*
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•
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MOTION TO VOCATE JUDGMENT.
The defendant herein, Ben Cooper, appears on this day,
10th of April, 1956, and hereby, moves the Court to Vacate
the judgment entered in this case on April 10, 1956, and permit the defendant to file his grounds of defense within ten
days of said date, and as grounds for his motion alleges as
follows:
· 1. While he knew of the claim of the Plaintiff in connection
with this matter, he did not realize that suit was pending in
this Court and that he was in default in his pleadings.
2. He was aware of the fact that the claim was being discussed between his representative and counsel for the plaintiff, but .did not realize or advise his representatives that
suit had been filed.

~
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3. He verily believes that he has a valid defense to this suit,
and prays that the Court to permit him to appear and defend.
BEN COOPER.
By: THOS. M. JOHNSTON_ of Attorneys
936 Wainwright Building,
Norfolk, Va. .
Filed 4-10-56.
L. M. CALVERT, D. C.

•

•

•

•

•

•

•

•

•

•
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In the Court of Law and Chancery of the City of Norfolk,
on the 11th day of April, 1956.

•

•

•

•

•

ORDER.
This Case came on the loth day of April, 1956, to be heard
on the motion of the defendant, Ben Cooper, to vacate the
judgment entered in favor of the plaintiff in the sum of
$3,000.00 on April 10, 1956, and to permit the defendant to
appear and :file his grounds of defense, and was partly heard
and continued until April 11, .1956.
The Court, for good cause shown, is of the opinion that
the said judgment in favor of the plaintiff'in this case entered
on April 10, 1956, should be, and the same hereby is vacated.
It is further ordered that the defendant's motion to allow
him to file his grounds of defense in this case be and the
same hereby is continued. T'o which action of the Court the
plaintiff objects and saves his exceptions.
The Court does hereby disqualify itself from consideration
of said motion by defendant to allow him to file his grounds
of defense, and does not pass thereon; and the Court does
hereby disqualify itself from presiding in any further proceedings herein.

•

•

•

•

•
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MOTION TO QUASH SERVICE OF PROCESS.
The defendant herein moves the Court to quash service
of process upon him in this case on the following grounds:
1. The City Sergeant's return on this process indicates
personal service upon Ben Cooper on December 8th, 1955.
2. The said defendant was not served in person with said
process, nor is he aware of any other method of service upon
him.
WHEREFORE, process being void, defendant moves the
Court to enter an order requiring the City Sergeant to correct his return.
BEN COOPER.
By THOS. M. JOHNSTON,
Of Attorneys.

Filed 4-18-56.
L. M. CALVERT, D. C.
page 9 ~

July 25, 1956.

*

*'

•

•

Re: Davis v. Cooper.
Dear Sirs:
This case is before the court on two motions of the defendant:
1. His motion that he be allowed to appear and defend the
case;
2. His motion to quash the service of process on the grounds
that no service was made upon him.
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6

Testimony was introduced by the defendant that the motion
for judgment and notice were not served upon him. Testimony was introduced by the plaintiff that these papers were
personally served upon the defendant by a deputy sergeant
of the City of Norfolk on the 8th day of December, 1955.
It is the opinion of the court, after consideration of the,
evidence and the arguments of counsel, that the proper papers
were personally .served upon the defendant on December 8,
1955.
As the court is of the opinion that proper service was made
upon the defendant and the defendant's motion that he be
allowed to appear and defend the case is predicated upon his
allegation that no proper service was made upon him, it follows that both of defendant's motions must be denied'.
Very truly yours,

J. HUME TAYLOR,
Judge .

•

•

•

*

page 11 ~

This case came on this day to be heard upon the defendant's motion to permit him to file his grounds of defense to
the plaintiff's motion for judgment and the defendant's further motion to quash the service of process. The Court having heard the evidence introduced by both parties and the
arguments of counsel and being of the opinion that personal
service was made upon the defendant on December 8, 1955,
of the notice issued herein on December 7, 1955, and of a copy
of the motion for judgment doth accordingly deny both motions. To which action of the court defendant by counsel
objects and excepts.
Enter Aug. 1, 1956.

J. H. T ..

•
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AFFIDAVIT.

page 12}

State of Virginia,
City of Norfolk, to-wit:
This day personally appeared before me, Anna Laura Purcell, a Notary Public in and for the City aforesaid, in the
State of Virginia, Ben Cooper, who, after being duly sworn,
deposes and says :
1. That on October 7, 1955 and subsequent thereto he was
not the owner of real property located at 858 Washington
Avenue, in the City of Norfolk, ;v-irginia.
2. That prior to October 7, 1955 he transferred said property to the Seaboard Citizens National Bank of Norfolk,
Virginia, by executing an irrevocable trust agreement dated
August 30, 1955 and recorded in Deed Book 705, at page 623
in the Clerk's Office of the Corporation Court of the City of
Norfolk, Virginia, on September 6, 1955.
3. He is advised that there is no liability in law against him
for the accident or personal injuries described in the Motion
for Judgment filed by Charles Davis, an infant under the age
of twenty-one years who sues by Ellen Davis, his mother·and
next friend, against the. undersigned now pending in the
Court of Law and Chancery of the City of Norfolk, Virginia.
Given under my hand this 2nd day of November, 1956.
BEN COOPER.
Subscribed and sworn to before me this 2nd day of November, 1956.
ANNA LAURA PURCELL,
Notary Public.
My commission expires June 7, 1960.
I hereby certify that a copy of this affidavit was mailed to
Stanley J. Bangel, Attorney for Charles Davis, an infant, etc.,
Law Building, Portsmouth, Virginia, this 2nd day of November, 1956.
HARRY SPILKA,
Attorney for Ben Cooper.
Filed 11-2-56.
L. M. CALVERT, D. C.
page 13 r
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MOTION.
The defendant, Ben Cooper, moves the Court to set aside
the default, and herewith tenders and asks leave to file his
grounds of defense with affidavit thereto attach?d..
BEN COOPER.
By HARRY SPILKA,
Of Counsel.

•

•

•

Filed 11-7-56.
L."M. CALVERT, D. C.
page 14
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•

•

•

•

GROUNDS OF DEFENSE.
The defendant, Ben Cooper, for his grounds of defense
says as follows :
(1) This· defendant denies the allegatiop.s contained in
paragraphs marked 1 and 2 of the Motion for Judgment.
(2) This defendant does not know whether the allegations
contained in paragraph marked 3 of the Motion for Judgment
are true or not.
.
·
(3) This defendant denies the allegations contained in
paragraph marked 4 of the Motion for Judgment.
(4) This defendant does not know whether the allegations
contained in paragraphs marked 5, 6, and 7 of the Motion for
Judgment are true or not, and calls for proof.
(5) The plaintiff assumed the risk and was guilty of contributory negligence.
(6) This defendant was not guilty of any negligence proximately causing any injury to the plaintiff.
_ (7) At the time of the alleged accident and injury to-wit,
October 7, 1955, the property and premises located on Washington A venue in the City of Norfolk, Virginia, on which it is
alleged that the accident and injury occurred was not owned
or controlled by this defendant, as set forth in affidavit hereto
attached and prayed to be read as a part of these Grounds of
Defense.
BEN COOPER.
By HARRY SPILKA,
Of Counsel.

Ben Cooper, v. Charles Davis, an infan,t, etc.
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AFFIDAVIT.·

State of Virginia,
City of Norfolk, to-wit:
I, Ben. Cooper, being duly sworn depose and say as follows:
1. I am the defendant in the action pending in the Court
of Law and Chancery of The City of Norfolk, Virginia, in
which Charles Davis an infant suing by Ellen Davis his next
friend is plaintiff; this affidavit being attached to. and prayed
to be read as a part of my Grounds of Defense in said case.
2. At the time of the happening of the accident and in relation thereto for which recovery is sought in this action, I
was covered by liability insurance. I received ·notice of said
accident and reported it to the said insurer. I am informed
and believe that the representative of the insurance company
investigated the accident. Thereafter I received a letter from
Messrs. Bangel, Bangel & Bangel stating that they were representing the claimant and suggesting that I turn the letter
over to the insurance compap.y. I caused said letter to be ·
delivered to the said insurance company's representative and
I was informed and believe that the representative of the insurance company negotiated with said Messrs. Bangel, Bangel
& Bangel in reference to the claim.
3. Thereafter it appears from the record that I was personally served with process commencing this suit. While I
have never denied receiving said process, I have no recollection whatever of receiving the same. My mind is a blank
so far as concerns any knowledge on my part prior to April
10, 1956, of the institution of this suit. I am informed and
believe that what occurred on April 10, 1956, is already a part
of the record in the case.
page 16 r 4. Having notified the insurance company of the
accident and having delivered the Bangel letter to
the representative of the insurance company, I did not further
tax my mind with the claim, but assumed that it was being
taken care of by the insurance company. I have no recollection whatever of delivering to the insurance company the
process commencing the suit. I am informed that the insurance company has refused further to defend this suit on the
ground that I did not give it notice of the pendency of the suit
before April 10, 1956, and its claim that it did not have notice
of the pendency of the suit until April 10, 1956, and its further claim that thereby the insurance company is relieved of
all liability under the policy so far as concerns this suit.
Consequently, I have personally employed attorneys to make
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such defense as may be available to me ; and this affidavit
with the grounds of defense are. being tendered and the motion in relation thereto is being made on my behalf by my
said personal attorneys.
· 5. I was not" conscious at any time prior to April 10, 1956,
that this suit had been instituted or of the existence of any
suit against me growing out of the accident. I have never had
any intention or purpose of disregarding the process of the
Court. Had I been conscious of the receipt of process commencing a suit I would have done what was necessary to cause
proper answer to be filed.
6. At the time of the alleged accident and injury forming
the subject of this action, to-wit, October 1, 1955, the property and premises located on Washington Avenue in the City
of Norfolk, 1Virginia, on which it is alleged that the accident
and injury occurred was not owned or controlled by me.
7. Under date of August 30; 1955, as grantor I executed and
delivered to The Seaboard Citizens National Bank of Norfolk
as grantee an irrevocable trust agreement; by which I conveyed to said grantee the said.real estate on which
page 17 ~ the accident and injuyy is alleged to have occurred
along with other property, said instrument having
been recorded in the office of the Clerk of the Corporation
Court of The City of Norfolk, Virginia, on September 6, 1955,
in Deed Book 705 at page 623. Said deed has been in full force
and effect ever since its date and admission to record.
8. I am advised and believe that the plaintiff has not been
prejudiced in any way by the delay in tendering grounds of
defense.
BEN COOPER.
Subscribed and sworn to before me a notary public in and
for the City of Norfolk in the State of Virginia in my said
City this 7th day of November, 1956.
My commission expires on the 7th day of June, 1960.
ANNA LAURA PURCELL,
Notary Public.

Filed 11-7-56.
L. M. CALVERT, D. C.
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November 20, 1956.
Mr. John S. Rixey
Rixey and Rixey
Citizens Bank Building
Norfolk, Virginia
Messrs. Bangel, Bangel and Bangel
Law Building
Portsmouth, Virginia
Re: Davis v. Cooper
Dear Sirs: ·
As I have heretofore stated the testimony taken on July
25, 1956, convinced me that personal service of the required
papers was made upon the defendant at his place of residence
in Norfolk on December 8, 1955.
While a court should be liberal in allowing a defendant to
file an answer, when he has reasonable excuse for his failure
to act within the time allowed, I do not believe that such liberality can be justified when it develops that the reasons as~
signed for this failure are untrue.
In the defendant's motion of April 10, 1956, requesting
. permission to file answer, he states that "he did not realize
that suit was pending in this court and that he was in default
in his pleadings'' also, that he '' did not realize • • • that suit
had been filed". In his motion to quash service of process,
filed herein on April 18, 1956, he states that he "was not
served in person with said process, • • • ''
As it is the opinion of the court that the defendant was.
personally served with notice of motion for judgment and
copy of the motion for judgment, he either knew, or would
have known had he taken the trouble to read the papers, that .
action at law had been instituted against him in this court
and that unless response was made within twenty-one days
judgment might be entered without further notice. It is difficult to believe that a defendant, who has received written
communication that a plaintiff is asserting a claim against
him, would fail to read papers thereafter served
page 19 ~ upon him by a deputy city s_ergeant. What disposition he made of these papers after they were de·
livered to him I, of course, do not know.
The motion made by the defendant on November 7, 1956·
must be denied.
Very truly yours,
J. HUME TAYLOR,
Judge .

•

•

•

•
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In the Court of Law and Chancery of the City of N o'rfolk,
on the 28th day of November, 1956.

•

•

•

•

•

ORDER.
This case came on this day to be heard upon the motion
· of the defendant to set aside the default and to allow him to
file responsive pleadings and the Court having fully heard
the argument on said motion and maturely considered same
doth overrule and deny said motion. To which action of the
court defendant objects and excepts .

page 23
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In the Court of Law and Chancery of the City of Norfolk;
on the 7th day of December, 1956.

•

•

•

•

ORDER.
This day came the parties, in person and the plaintiff came
as well by counsel, and thereupon came a jury to-wit: Clarence Wm. Gabrio, J.E. Rammell, Harold E. Rhodes, Charles
A. Rose,. Frank Lee Snelling, Harold E. Norman, Howard
Simmons, who upon being duly sworn the truth to speak upon
the issue joined and having heard all the evidence and argument by counsel returned a verdict in the following words
and :figures, "We the jury find for the plaintiff in the sum
of $7,500.00".
Whereupon the defendant, Ben Cooper, moved the Court
to set aside the verdict and grant a -new trial, relieve the defendant of default and permit the defendant's grounds of
defense to be filed, on the following grounds.
The verdict is contrary to the law and the evidence and
without evidence to support it; the defendant at the time of
the injury complained of did not own, operate or control the
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property on which the plaintiff was injured; defendant did
not owe any duty to the plaintiff; defendant was not guilty of
any negligence proximately causing the plaintiff's injury.
The Court erred in refusing to relieve the default of the defendant and in refusing to permit the defendant's grounds
of defense to be :filed. The Court erred in refusing to permit
the defendant to introduce his evidence. The defendant has
been denied due process of law and the equal protection of the
law. The court erred in peremptorily instructing the jury to ·
• :find a verdict for the plaintiff. The verdict is excessive, which
motion after having been fully heard and maturely
page 24 ~ considered by the Court is overruled.
To which action of the court the defendant duly
excepts.
Whereupon it is considered by the 'court that the plaintiff
recover from the said defendant the sum of Seven Thousand
Five Hundred $7,500.00 Dollars, to be computed after the rate
of six per centum per annum, from the 7th day of December,
1956, until paid together with his costs about his suit in this
behalf expended, to which action defendant excepts. Thereupon the said defendant having signified his intention of presenting to the Supreme Court of Appeals of Virginia, a peti~
tion for a writ of error and supersedeas to the judgment
herein, it is ordered that execution upon said judgment be
suspended for a period of ninety days from the date hereof,
upon the said defendant or someone for him entering into and
acknowledging a proper suspending bond, conditioned according to law~ before the Clerk of this Court, in the penalty of
Eight Thousand Five hundred Dollars, ($8,500.00) with
security to be approved by said Clerk.

•
page 2

~

•

•

•

•

Norfolk, Virginia, April 10, 1956, at 5 :15 P. M.

(Appearances as heretofore noted, with the exception that
Mr. A. A. Bangel was not present at this time.)
Mr. Johnston: For the record, if Your Honor please, I
would like to state that, as set forth in the motion :filed this
10th day of April, 1956, the defendant Ben Cooper, by Gounsel, moves the Court to vacate the judgment entered also this
same date in the sum of .$3,000 against him.
I think the grounds for the motion are set out in the pleading itself and a copy thereof has been given Mr. Bangel.
Mr. S. J. Bangel: Excuse me a moment. Would you

14
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speak a little louder Y You direct your remarks to the Court,
your back is to me.
·
The Court: Do you want it read back to you Y
Mr. S. J. Bangel: No. I heard most of it. I request that
in the future he speak a little louder ..
The Court: The substance was that he moved to vacate
the judgment, on the groundsMr. S. J. Bangel: Yes, sir.
Mr. Johnston: · If Your Honor please, I would like first
to ask counsel if he is opposing the motion and, if so, I will
produce evidence in. support of it, in proof of the
page 3 ~ allegations.
Mr. S. J. Bangel: I definitely am opposing the
motion. I think it out of order. I received a phone call about
3 :30 that the matter was to be heard. I had to be at Federal
Court at 4 :00. I left Federal Court shortly after 5 :00. It is
5 :20 now. I am definitely opposing the motion.
The Court: All right, Mr. Johnston.
Mr. Johnston: If Your Honor please, first, I understand
that when the matter came on this morning before the Court,
there was discussion between counsel and the Court concerning the question of whether or not there had been any appearance an:d, if not, if he knew why there haq. been no appearance for the defendant. With that in mind I would like
to put Mr. Calvert first on the stand and question him in
. regard to it.
The Court: All ri~ht.
(At this time two witnesses were sworn.)
The Court: Do you have anything to say?
Mr. S. J. Bangel: Yes, sir, I do. If Your Honor please,the defendant Ben Cooper I assume is appearing by counsel,
Mr. Thomas Johnston. The Court: That is what his motion states.
Mr. S. J. Bangel: Yes, s'ir. And this motion, as I understand it, is to reopen the case and set aside the judgment whicli
was obtained this day against Ben Cooper in the
page 4 ~ amount of $3,000. I do not see the relevancy of
placing any witness on the witness stand in reference to anything that was said at the time of trial in reference to the defendant, and I object to it.
The Court: Objection overruled.
Mr. S. J. Bangel: We save the point. It is purely for the
record that I am saving the point.
The Court : Certainly.

,
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LONGWORTH M. CALVERT,
called as· a witness on behalf of the defendant, and having
been first duly sworn, testified as follows:
Examined by Mr. Johnston:
Q. Would you state your full name, sir?
A. Longworth Moore Calvert.
Q. Mr. Calvert, you are a Clerk of the Court of Law and
Chance);'y of the City of Norfolk1
·
The Court: Deputy Clerk.
A. Deputy Clerk.
By Mr. Johnston:
Q. Deputy Clerk. Excuse me, sir. Were you present in
court this morning, April 10, 1956, at the time that the case
of Charles Davis, an infant under the age of 21 who sues by
his mother, Ellen Davis, next friend, against Ben Cooper,
was called 1
A. I was.
page 5 ~ Q. Do you recall, sir, any conversation between
the Court and counsel relative to that case and, if ,
so, would you state what that conversation was 1
Mr. S. J. Bangel: Without interrupting, may it be understood that my objection runs throughout these questions 1
The Court : Yes.
A. Yes, there was some discussion between the Court and
Mr. Bangel as to the-why there was no defense. And Mr.
Bangel said to the Court that since there was no jury present,
he thought it would be in order for him to say to him that
there was insurance and that he had talked to the insurance
adjuster. And the Judge then asked him further something
about why that they didn't defend the case. And he said that
it looked as if they had abandoned it. And the Judge said
"Why1" And he said "Well, probably they had no defense."
That is the best of my r~collection of wh~t occurred.
By Mr. Johnston:
Q. Mr. Calvert, it was at that stage, was it, that the counsel requested a default judgment be entered 1
· ·
A. What1
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Longworth M. Calvert.
Mr. S. J. Bangel: I object to his leading the witn~ss.
The Court : Rephrase your question, then, Mr. Johnston.
page 6

~

By Mr. Johnston:
.
Q. At what stage of this conversation was it, if it
occurred, that the counsel for the plaintiff requested a default
judgment in the case?
·
A. I don't recall just at what point in the case that it was
that this conversation took place.
Q. I understand you to say that it was represented that-

Mr. S. J. Bangel: If Your Honor please, I still object to·
his leading his witness ana repeating what he understands the
witness to have said.
By the. Court:
· Q. Do you recall whether or not the inquiry was made by
the Court before the Court agreed to hear the case?
A. Yes, sir, I think it was.
Mr. S. J. Bangel: If Your Honor please, the witness has
just answered that he did not remember; and now in response
to the Court's question directed to him by his Honor, the
witness said at this pointThe Court: Mr. Bangel, do you deny that I refused to
hear that case until you assured me that there was no reason
that you knew why I shouldn't hear it? Do you deny that
I asked you specifically "ls. there anything within your knowledge which would indicate, is there any reason that
page 7 ~ you know why I shouldn't .hear this case?'' And
''Why isn't it being defended?'' And your reason
being because it has been an insurance company, is not. interested in it, and they apparently have' no defense, or words
to that effect? Do you deny that?
Mr. S. J. Bangel: If Your Honor please, I don't know the
purpose of putting the witness on but I would like to request
that Your Honor-I will be glad to -take the witness stand
at the proper time. I don't think at this stage Your Honor
should ask questions before the witness, of me, while the
witness is on the witness stand, particularly in view of what
the witness previously said.
. The Court: I am asking you specifically now. You are
an officer of the court.
·
Mr. S. J. Bangel: Yes, sir.

Ben Cooper, v. Charles Davis, an infant, etc.

17

Longworth M. Calvert.
The Court: You made representation to this Court. I
am asking you whether you deny that representation.
Mr. S. J. Bangel: In answer to that question may I say
to Your Honor that it is my recollection that any question
advanced to me about that particular thing Your Honor spoke
of, was said after the first witness was on the witness stan.d
and the nature of the injuries came out. That is my recollection of it.
The Court: It was before any judgment was entered, was
it not?
· page 8 ~ Mr. S. J. Bangel: Yes, sir, definitely was; but
the case was being tried and the first witness was on
the witness stand; and at that time Your Honor and I engaged in some conversation. It was not before the case was
tried, started to be tried.
The Court: Well, I considered it was. It was before the
Court agreed to consider the case.
Mr. S. J. Bangel: Well, the Court was h1 the process of
having heard what would be the first witness and no verdict
had been rendered by the Court.
·
The,Court: Very well.
Mr. Johnston: You may inquire.
The Court: Do you want to ask him any questions?
Mr. S. J. Bangel: Yes, I will.
CROSS EXAMINATION.
By Mr. S. J. Bangel:
Q. Mr. Calve:r:t, I believe prior ta this case starting, in your
presence a11d mine, the Judge inquired whether or not it was
a practice to call anyone who is a defendant in a case where
there has been personal service, n.o answer filed, no appearance made, and you told him that Judge Taylor, whom Judge
Smith was sitting for at that time, did not require that, that
was not the policy?
page 9 ~ A. That is true.
Mr. S. J. Bangel: I have no further questions .....
Mr. S. J. ·Bangel: There is one other question I would like
to ask of this witness.
(Mr. A. A. Bangel entered.)
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Longworth M. Calvert.
By Mr. S. J. Bangel:
_
Q. Mr. Calvert, the papers in this case show that personal
service was had on the defendant in person; do they not 1 .
A. They do.
The Court: On December 8, 1955. I mean that you want
that for the record.
Mr. S. J. Bangel: Yes, sir, please.
By Mr. S. J. Bangel:
Q. And since that time there have been several docket·
callings in the Court of Law and Chancery, th1; court in which
that case was pending 1
A. What was that date1 March what1
Q. December 8.
The Court: It was returned to the Clerk's Office on December 7, 1955, according to the r~cord. If you
page 10 r would like toMr. S. J. Bangel: No.
A. It was matured and called at the calling of the docket
· for the month of January and February. And also the March
docket has been-will be called. The April docket will be
called next Monday, and the March docket has passed. That
is three docket calls have passed.
By Mr. S. J. Bangel:
Q. Yes, sir; and it is the practice of the courts, in not contesting default cases, for them not to be set at docket calling
but that judgment may be taken at any time by coming in at
the convenience of the Court 1
A. Yes, that has. Of course, I don't know why that is but
the Judge has done that. He hears them from 9 :00 o'clock
until 10 :00 before his court is in session.
Q. I think that is done in numbers of courts, and the reason why is that the defendant in that case is, according to the
pleadings that appear on the face of it, in default and a judgment could be rendered against him for being in default;
isn't that right 1
A. That is true.
Q. Prior to this case being tried, had I not consulted with
you on several occasions about getting the case set for trial,
and this case was set for trial-the record will probaby show
it. You keep it on your-
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Joseph Mereaith Sterling.
page 11

~

A. (The witness shook his head negatively.)
Q. Set for trial several months ago, was it not,
and was continued· on my motion and not tried?
A. Mr. Bangel, I don't know that until I would refer to my
regular docket that is made up. I rem.ember I have had
several conversations with you about coming in before the
court went in session at 10 :00 o'clock to find out whether
the Judge had other things to hear between 9 :00 and 10 :00.
I remember that distinctly.
Q. Do you recall-maybe this will refresh your memorythat the reason why it was not tried on the date before was
because the plaintiff had the measles t
A. I don't recall that.
Q. I have no furtherA. I will be glad to get my docket and show what date
. it was set and also see if it was continued or not, if you want
it.
Q. Well, I don't think it is necessary at this time.
Mr. Johnston: All right, sir; come down.
page 12

~

JOSEPH MEREDITH STERLING,
called as a witness on behalf of the defendant, and
having been first duly sworn, testified as follows :
Examined by Mr. Johnston:
Q. Will you please state your full name, sid
A. Joseph Meredith Sterling.
Q. Mr. Sterling, what is your position with the courts?
A. I am a Deputy City Sergeant, City of Norfolk.
Q. Were you present in the courtroom this morning, April
10, 1956, when the case of Charles Davis, an infant, apd so
forth, against Ben Cooper, was called?
A. I was.
Q. Do you recall the conversation between the Court and
counsel that took plac.e at that time?
A. Generally, yes, sir.
_
Q. If you recall that, would you state what it was, sir?
A. Generally speaking, there was a remark-Judge Smith
asked Mr. Bangel the reason for the absence of the defendant or counsel. The answer,. to the best of my recollectionMr. S. J. Bangel: Put that in "Let me think."
(The record was read by the reporter as follows:)
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Joseph Meredith Sterling.
'' A. Generally speaking, there was a remark-Judge Smith
asked Mr. Bangel the reason for the absence of the
page 13 ~ defendant or counsel. The answer, to the best of
my recollection-"
A. (Continuing) There was a conversation between Mr.
Bangel and the insurance company, the adjuster, regarding
this claim but I don't remember the reason why he gave for
the n,o appearance of the defendant; but there was some conversation, Mr. Bangel-between Mr. Bangel and the insurance adjuster, regarding this matter.
By Mr. Johnston:
Q. Was any further conversation had that you recall between the Court an.d counsel Y
A. Yes, sir. Judge Smith asked Mr. Bangel did he know.
of any reason why the defendant was not represented by the
insurance company attorney or the attorney, and Mr. Bangel
stated that evidently they had dropped the matter, were no
longer interested in the case-that is, the insurance company
wasn't-an.d they probably had no defense and didn't desire
to appear.
Q. All right, sir. Do you recall when that conversation
occurred with regard to the entrance of the decree for $3,000
in the case f
·
A. Oh, it occurred before the decree was entered.
Mr. Johnston: I think that is all. You may inquire, sir.
page 14

~

CROSS EXAMINATION.

By Mr. S. J. Bangel:
Q. Did it occur after trial had begun f
A. Mr. Bangel, I-I am not certain.
Q. Mr. Sterling, .could you not have been in error to this
extent, that when a question was propounded by the Court
as to .his wondering why there was no one present on behalf
of the insurance company or the defendant or no one on behalf
of the defendant, my response was "I don't know. It could
have been that they thought they had no defense in the matter·
and abandoned it'' Y
A. The exact words I don't· recall but there was a remark
about no defense.
Q. Yes, sir. No further questions.
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Howard W. 'Patterson.
Mr. Johnston: Mr. Patterson, I would like to call you to
the stand.
,
Mr. S. J. Bangel: If Your Honor please, for 'the record,
as to Mr. Sterling's evidence, my objection would go right
on through in it.
The Court: All right, sir. Objection overruled, exception,
noted.
page 15

~

HOWARD W. PATTERSON,
called as a witness on behalf of the defendant, and
having been first duly sworn, testified as followe :
Examined by Mr. Johnston:
Q. Your name is Howard W. PattE1rsonY
A. Yes, sir.
Q. Mr. Patterson, you are the manager of the Norfolk
Claim Office of the New Amsterdam Casualty Company, is
that correct, sir?
A. Yes, sir.
.
Q. As manager of that office-may I refer to this one moment (counsel ref erring to file )-did a file com.e into your
office involving an accident which occurred on October 7,
1955, in. which Charles Davis, an infant,. sustained injury on
the ptemises belonging to a Mr. Ben Cooper?
A. Yes, sir.
Q. After that file came into your office, sir, did you receive
notice as to who was representing the plaintiff or the prospective plaintiff?
A. Yes, sir.
Q. And who was representing the prospective plaintiff?
A. It was the-I can't say offhand whether it was the firm
of Bangel, Bangel & Bangel or whether it was Stanley Bangel.
Mr. S. J. Bangel: Well now, if Your Honor
please, I think that he ought to show how that
information was gotten by him.
The Court: I assume you will have a chance to ask him
questions when you want to.
Mr. S. J. Bangel: I don't want at this time the attorney
here to get into the record something that would be improper,
such as hearsay and things of that natu"re, by asking questions
without laying a proper foundation for them.
The Court: Refer to your file, Mr. Patterson, and tell us
what your file shows.
page 16

~
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Howa.rd W. Patterson.
By Mr. Johnston:
Q. Would you ref er to your file and state for the record Y
A. Yes, sir; this is a portion of a report sent to my home
office.
Mr. S. J. Bangel: I object, if Your Honor please.
The Court: Well, he hasn't finished yet. Let's get it in.
Mr. S. J. Bangel: All right, sir.
A. On November 2, 1'955, by James Austin, an adjuster
in, my office to whom this claim had been assigned. And, to
answer Mr. Bangel, he wanted to know how we knew that he
was involved. I have to read from this report because that is
the only information I have.
~

Mr. S. J. Bangel: Then, if Your Honor please,
I object to it as being hearsay. I think that if
any person should testify in this matter, it should be the person who actually made the report and would have the best
knowledge of it. That person probably is available and I
don't think Mr. Patterson should read some self-serving
declaration from a paper file that he has.
Mr. Johnson: I there any question by counsel or anybody
else that you did represent the plaintiff, Mr. Bangel Y
Mr. S. J. Bangel: There is no question that our firm represents the plaintiff and I was handling the case for the firm;
but I don't want counsel to take a witness, have a witness
testify whom I haven't talked to about this case or anything
else about it, in reference to any records that he may have
that would be self-serving, prepared by him, his agents, or I
don't know whom.
The C9urt: Do you want to consult with Mr. Bangel Y If
there is no difference of opinion, we can just put that in the
record, what happened. Would you like to do that Y.
Mr. Johnston: Well, let me go f orwarq to this extent.

page 17

By Mr. Johnston:
Q. As mamanger, Mr. Patterson, of the office of the New
Amsterdam Casualty Company locally, do the files
page 18 ~ in that office ..come under your 3:ttention Y
A. Yes, sir.
Q. That is all of the files Y
A. Yes, sir.
Q. Now, would you state for the record whether or not you
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H owa,rd W. Patterson.
ever received, as a part of that file, suit papers against Mr.
Ben Cooper?
·
A. No,· sir. We did not .
. Q. Did you know of a suit pending against Mr. Ben Cooper
as of this morning, April 101 1956?
Mr. A. A. Bangel: If Your Honor please, what he testified to would be hearsay. We maintain that the person who
is familiar with the matter is available to us, is in the office,
and this witness should not be permitted to testify to something someone told him.
The Court: All right, Mr. Bangel. He isn't testifying to.
that. You heard what he said. He was asked does his :file
show or did he know of the pendency of the suit. Did this man
know: I see no objection to that.
Mr. A. A. Bangel: As to whether he knew it?
The Court: Yes. . There is n?thing hearsay about that.
He was asked if he knew about the pendency of this suit.
Mr. A. A. Bangel: Let him go ahead.
page 19 ~ Mr. S. J. Bangel: If Your Honor please, I don't
want to prolong it and be too technical but I understand counsel asked whether the files he had in his possession
reflected that that company had received any papers. His
answer was no. I object to the question.
By the Court:
Q. Have you ever answered?
A. My answer was no.
Mr. S. J. Bangel: My recollection was he answered no.
My objection goes to the question and answer to this extent:
I don't know and don't think this witness can sav whether
someone in his office has papers that are not in tha:'t file; and
therefore to have the attorney ask him questions whether
this company has ever received any papers at all and then
have the witness say no, I don't think is proper. Confine it
· to what he knows and to what he has received; that wou_ld be
proper.
The Court: Well, I understood him to say that he didn't
know. That question was: Do you know of any such suit, did
he know the pendency of_ such a suit or did the file which he
has available show the pendency of such a suit. Wasn't that
the question?
Mr. S. J. Bangel: No, sir. I didn't interpret it that way.
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Howard W. Patterson.
The Court:

page 20

r question to be 1'

Was that what you intended the
.

.

Mr.Johnston.: That is what I intended the qu·estion to be. I believe that was the question.
By the Court:
·Q. Will you answer that question the way I asked? Did
you know of the pendency of this action today when it came
up to court or was there anything in your file which indicates
to you or should indicate to you that this action was pending?
A. I can't answer yes or no, Judge. I have to give a qualified answer on that.
Mr. Johnston: I wish you would answer.
,A. I did not know there was a lawsuit to be tried today
involving this plaintiff and this insured, Ben Cooper.
By Mr. Johnston:
Q. When if any notice did you have of any suit filed or
pending1
The Court : Of an action pending.
A. This morning Mr. Austin-this afternoon after lunchBy the Court:
Q. You didn't hear the question. At the time this case
was called for trial this morning at 10:00 o'clock, did you
know that it was pending in this court and was going to be
heard?
A. No, sir, I did not.
page 21

r

The Court: I don't understand what you had in
mind. Go ahead with what you were going to say.
Mr. S. J. Bangel: If Your Honor please, that was a double
question that Your Honor asked and the witness said no to
the question. The first part was : Did you know one was
pending. The second part: Did you know one was going to
be heard today ; and his answer was no. I assume it was to
the last part.
The Court : I will disregard the question. You go ahead
and ask.
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Howard W. Patterson.
By the Court:
Q. What did you start to sayY Something about Mr. somebody, Mr. whoY
A. Mr. Austin, who. was an adjuster.
Q. No. You said Mr. somebody else; Winston, it sounded
like.
A. Jim Austin.
Q. Didn't you say something about something happening
this morning Y
A. I started to say this morning; then I realized it was after
lunch, when we came back from lunch.
The Court: That is. the reason I stopped you because you
started to say something about some matter that happened
after the case came up. Go ahead, get the whole record complete. I won't ask any more questions.
page 22

~

By the Court:
Q. What did yoµ start to say about something
happening this afternoon Y .
A. After returning from lunch about 1 :15 to 1 :30, James
Austin, with whom I had been to lunch, came into my private
office and told me that there wasMr. S. J. Bangel: I object to any hearsay, if Your Honor
please.
·
·
The Court: Don't repeat what was told you. Give the
substance of the information you received without repeating
the details.
Mr. S. J. Bangel: If Your Honor please, I renew my objection to that becauseThe Court: The objection is overruled. If it is wrong I
will disregard it but I was going to find out what happened.
You note your exceptions just as often as you want. I want
to find out what happened.
Mr. S. J. Bangel: Very well, sir. The only point I want
the record to show is that I am objecting to it. If Your Honor
will permit me, I won't state my reasons because Your Honor
indicated you were going to overrule me. I wa:t;1.t to save
time; it is late. I will note the objection and the exception
without stating the reason.
The Court: It is perfectly all right. Go ahead with what
you star.ted to say, the substance of what you were
·
page 23 ~ told this afternoon.
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Howard W. Patterson.
A. (Continuing) That there had been a judgment-a default
judgment against Mr. Cooper, one of our insured, in the
amount of $3,000.
The Court: All right. You still object to that?
Mr. S. J. Bangel: Yes, sir.
The Court: Because of the fact thatMr. S. J. Bangel: It is hearsay and the person who told
him that is available, works for· Mr.The Court: That isn't the point. It is a question of when
this man first got notice of the pendency of the suit. That is
the reason I am letting it in.
Mr. S. J. Bangel: If Your Honor please, not the pendency
of the suit but whether any suit was tried. There is a distinction there.
The Court: All right. Go ahead.
By Mr. Johnston:
Q. In the operation of your office, what is done with suit
papers in any file that comes through your office; when a suit
is filed, what is done with those papers?
A. They are stamped immediately by the mail clerk showing the date that they were received in our office.
Q. Are those papers, or not, brought to your personal attention 1
A. Yes, sir, they are.
page 24 ~ Q. Were there ever any suit papers brought to
your attention in connection with this case 1
A. No, sir.
The Court: I note your objection.
Mr. S. J. Bangel: Throughout, as being irrelevant, if Your
Honor please.
By Mr. Johnston:
Q. Now, would you state for the Court and the record
whether or not you, in fact, abandoned the defense or abandoned this file ; that is, took no further interest in it? I believe that was theA. No, sir, we did not.
Mr. S. J. Bangel: If Your Honor please, we object to that
on the ground that it is calling for a conclusion and an opinion.
He can tell what he did and then the Court can draw its own
conclusions whether he did abandon.
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Howard W. Patterson.
The Court: I think the question should beBy the Court :
Q. Are you the head of the agency¥
A. Yes,- sir, I am head of the Claim Department.
The Court: Ask him what action he, as head of the
agency, has taken in connection with this action, if you care
to ask it that way.
By Mr. Johnston:
Q. Would you please answer that question:
page 25 r What action have you as head of the agency taken
· in connection with that file¥ Abandoned the file
orMr. S. J. Bangel: I object to it.
The Court: Until today.
Mr. S. J. Bangel: I object to counsel leading his witness.
A. I haven't done anything to the file except review the ·
reports that were made, read the statements that were taken
and read the-one letter that was received from Stanley
Bangel addressed to Ben Cooper. This file was assigned to
James Austin, who was a qualified adjuster and he was in
communication with Mr. Bangel.
Mr. S. J. Bangel: I object.
By the Court:
Q. Is he available as a witness¥
A. About 2:30 today, Your Honor, Mr. Austin wentQ. Just answer my question.
A. I don't know whether he is or not, sir.
Q. I am not going to stay here all night.
A. He can be here 9 :30 in the morning, yes, sir.
Th~ Court: We will have to require his presence tomorrow
mornmg.
Mr. Johnston: You may inquire, Mr. Bangel.
Mr. S. J. Bangel: I have no questions.
The Court: Except to this extent; I asked you
page 26 r whether you as head of the agency had taken any
action to discontinue the representation of your insurance company-
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Ben Cooper.
The Witness: Oh, no, sir, we have not.
The Court: -in connection with this claim.
The Witness: No, sir. We wereThe Court: As far as you are concerned.
·
The Witness: We-we certainly hadn't discontinued it;
no, wir.
.
The Court: As of today.
BEN COOPER,
the defendant, having been first duly sworn, testified as
follows:
Examined by Mr. Johnston:
Q. You are Mr. Ben Cooper?
A. Right.
Q. Mr. Cooper, you are the defendant or the named defendant in the case which is now under consideration in this
motion. I wish you would state to the Court whether or not
you recall having received any service. of process
page ·21 "}, in this case.
Mr. A. A. Bangel: One moment. The return of the officer
is a verity and we respectfully submit it cap.not be attacked.
The Court: That would certainly come up on the·question
,of the right to enter an appearance. But this is not on that
question, it is on the question of whether or not I should have
heard this matter in the status that it is in, without ascertaining whether it was proper for it to ·be filed, to have an
' appearance made.
·
Mr. A. A. Bangel: Wouldn't that he indirectly doing that
which the law says cannot be done.? That is, when the officer
makes returns, it is a verity and cannot be attacked. The
officer has said by his return that '' I delivered it to him in person.'' This witness should not be permitted to come into
court and attack that return.·
Mr. Johnston: We are not attempting to collaterally attack the service of the officer as indicated in the file. I am
asking this man whether he had any recollection of such
service.
By Mr. Johnston:
Q. Carry on from that, sir.
Mr. Johnston: He knows about the fact that the case was
set, and so on.
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Ben Cooper.
page 28 r.

Mr. A. A. Bangel: That is not the question. You
asked him if the paper was served. That is attacking, doing what the law says you cannot.
The Court: You didn't ask him whether or not he was
served; you asked him whether or ;not he remembers service.
Mr. Johnston: I asked him whether or not he had any recollection of being served process in this case.
The Court: I will admit the question.
Mr. A. A. Bangel: I save the point.
The Court: I am not admitting any attack on the return.
That is not the purpose of it. At this particular stage I am
not indicating that I am permitting the return to be attacked.
Don't misunderstand me on that.
By Mr. Johnston:
Q. Do you have any recollection of rece1vmg service of
process or suit papers in connection with this· case?
A. No, no recollection.
Q. Did you report to your representative any suit pending
in connection with this case f
Mr. S. J. Bangel: If Your Honor please, I ask at this
point how is this relevant to the material issue here f They
are trying.
page 29 ~ The Court: I don't know; but object to it;_ let's
get it in the record.
Mr. S. J. Bangel: We object.
.
The Court: Note your objection.
Mr. S. J. Bangel: And we save the point.
The Court: Certainly. ·
Mr. Johnston: I say that this is relevant, if Your Honor
please, in view of the developments of this morning, in. which
it was stated that the insurance company had apparently
abandoned it.
The Court: I have ruled. I will permit it; over the objection, of course.
Mr. Johnston : What was the last question f
·{The last question was read by the reporter.)
The Witness: What is that question again f
By M'r . .Johnston :
Q. Did you report any suit pending in connection. with this
case to your representative?
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Ben Cooper.
A. The only thing I know about this case i's, I received a
letter from Bangel, Bangel, Bangel-whatever it is-and I
turned it over to my agent. That is all I know about the case.
Q. Was the letter from Bangel; Bangel & Bangel any statement as to when this case was set or when suit would be filed?
A. No.
.
page 30 r Q. What was the purport of that letter, if you
recall?
A. That they-I think he has the letter there (indicating). He can read it to you.
Mr. S. J. Bangel: He is pointing to the-insurance agent.
A. All I did was, I took the letter and gave it to my agent.
That is all I know about it.
By Mr. Johnston:
Q. I wish you would look at that letter and see if that is
the letter to which you are referring or a copy of the same?
A. (Witness perusing letter) This is the letter.
Mr. S. J. Bangel: May I see it, please?
(Witness handing to counsel)
By the Court :
Q. What is the date of it?
A. November 30th.
Mr. S. J. Bang-el: He is trying- to tell you this is the letter
he received. Look at it.
The Court: The November 30th letter.
Mr. S. J. Bangel:- You don't have to look very far.
A. (Continuing) And that is all that I have ever been informed on this case.
page 31

r By Mr. S. J. Bangel:

Q. That is the letter you received, right there?
A. Yes.
Q. That is it right there?
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Ben Cooper.
A. That is the letter.
Q. The exact letter Y
Mr. Johnston: I asked him if that was the letter or a copy
of the letter, Mr. Bangel.
.
Mr. S. J. Bangel: And he is testifying that is the exact copy.
The Court: What is the objection?
Mr. S. J. Bangel: The objection is that they have here a
typed letter which quite obviously is not a letter from me.
The Court: All right. They will at the proper time demand your office copy, I presume. ·
Mr. S. J. Bangel: This isn't an original. The orig:i,nal is
the best evidence. This is some copy made up by someone.
The Witness : No. That is the letter I received ·from
Bangel, Bangel,·
By the Court :
Q. Look at it and see.
A. Don't you have a copy of it in your office Y
(Mr. Johnston handed a paper to Mr.
page 32
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S.

J. Bangel)

By Mr. S. J. Bangel: .
Q. Mr. Cooper, is this the exact paper you received in the mail Y
A. If it has your name on it, it is.
Q. Has it got my name on it Y
A. Bangel, Bangel, Bangel.
Q. You are saying now that is the exact paper you received Y
A. Oh, no. I don't know. That is typewritten.
Q. You are not prepared to say that is the letter you received?
A. From what is in the contents of the letter, that was the
contents of the letter that I received.
Q. You say this was the contents of iU
A. ( The witness nodded)
Q; I am holding the letter. You tell me what is in here.
A. Whatever it says on there.
Q. Whatever it says on here Y
A. Yes.
Q. How can you say under oath that this is the letter you
received if you don't know the contents ; and this is quite obviously not the letter Y
·
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Ben Cooper:.
A. I was told that I was going to be sued or whatever it is.
·
Look; those things I turn over to, my agent, that
page 33 ~ is all; I. don't mess with those things.
Q. You really don't know what the letter said 7
- You couldn·'t tell us, could you 7 And you couldn't tell us
under oath whether this is the letter 7
A. Verbatim, no. I know I was going to be sued and I
turned over to my agent. That is all.
Mr. S. J. Bangel: I renew my objection.
By Mr. Johnston:
Q. NowA. (Continuing) That is what I have agent for.
Q. Mr. Cooper, to continue with the. examination, did y9u
know of the case pending in this court this morning?
A. No. I had no idea of it, no inkling of it.
Q. Were you aware that a trial was to be held in this
case this morningA. No, sir.
Q. -in this court 7
A.·No.
Mr. A. A. Bangel; If Your Honor please, we want to object
for the reason that we maintain that once a defendant is in
default and having failed to file his answer or other pleadings, the law does not require the notice to the defendant of
anyThe Court: I understand your objection and the whole
question is whether or not I should have heard the
page 34 ~ case today and entered a judgment or whether I
should, in the discretion of the Court, say that I
won't hear it today. That is the only thing I have before
me now. The question of what should be done later is not
before me right now. It is purely a question of whether I
should permit my action today to stand or whether I shouldn't.
That is all. If I should vacate this judgment today, you will
be right back ·where you were this morning when the ·case
was first called. I wouldn't be ruling anything about the
facts. I wouldn't be ruling that the defendant has a right
to appear if I didn't rule any further than to vacate the judgment.
Mr. Johnston: If Your Honor please, I would like to submit
this.
The Court: This, then, is marked as an exhibit with the
statement that the witi;tess states that this, to- the best of his
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recollection, is a copy of what he claims to have received. Is
that what you understand 7
Mr. S. J. Bangel: I think the record speaks for itself on
that.
The Court: I. will let it in for what it is worth. I suppose somebody has. the original. Exhibit A.
(The letter referred to was marked Exhibit A for the defendant.) ·
Mr. Johnston: · That is all. That is all I have,
Mr. Bangel.
The Court: Mr. Johnston, would you gentlemen
prefer, in view of the objections made and the testimony of
Mr. Patterson with reference to the file and his statement that
a Mr. Austin was more familiar with the contents of it and
the negotiations between plaintiff's counsel and the adjuster;
to set this for sometime tomorrow and have Mr. Austin here?
Mr. Johnston: If Your Honor please, I would like to be
heard, to have Mr. Austin heard in the record as one of the
witnesses on this motion. Now, the only question that comes
in my mind is about the Court's convenience, and Mr. Bangel's
convenience.
page 35

~

(At•this point there was discussion as to further hearing·
.
of the c~se on the following day.)
Mr. Johnston: Do you have any further questions of this
witness?
'

CROSS EXAMINATION.
By Mr. S. J. Bangel:
Q. Mr. Cooper, all papers that you received in connection .
with this case you turned over to your insurance man? That
is his business to take care of7·
A. Right.
page 36 ~ Q. And your recollection is not clear on that at
this time?
A. I only received that one letter from your firm.
Q. Only one letter?
A. (The witness. nodded)
Q. You don't recall receiving any other papersY
A. That is all.

34

Supreme Court of Appe:;tls of Virginia
Ben Cooper.

Q. You wouldn't deny that you received other pap~rs, would
youY·
.
A. That is all. I don't recall receiving any more.
Q. And if you received any papers, you turned them over
to your insurance company Y
·
A. That is right.
Mr. S. J. Bangel: No further questions.
The Court: Gentlemen, I have instructed the Clerk. I assumed that when we first made the engagement it perhaps
would not take this long and I would be able to rule one way
or the other as to this particular judgment. The order, of
course, had gone 011 the order book. 1 entered up judgment
but I directed the Clerk not to docket the judgment in view
of the pendency of this motion; so I will still tell him not to
do it until I after we dispose of it tomorrow.
(Thereupon, at 6 :00 P .. M., the further hearing of this case
was adjourned to 3 :30 P. M. of the following day.)
page 37

r Norfolk, Virginia, April 11, 1956, at 3 :30 P. M.

(Met pursuant to adjournment of the preceding day, with
the same appearances as heretofore noted.)
Mr. Johnston: Your Honor, further pursuant to yesterday's hearing we now have Mr. Austin, who was not available on yesterday due to the fact that he was off investigating
a matter and could not be gotten hold of. I would like to call
him to the stand.
The Court: Before you do, Mr. Calvert informed me in
response to the question you asked him about the case being
set-I don't know whether he has had a chance to tell you
or not; you have just arrived-being set, did you say the
February term Y
Mr. Calvert: February 3rd.
The Court: The February term. Would you like him to put
that in the record Y
·
Mr. S. J. Bangel: Yes, sir, I would.
The Court: Do you have your docket with you Y
Mr. Calvert: Yes, sir.
The Court: Do you want to show it to counsel Y
(Mr. Calvert showed to counsel for both parties.)
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LONGWORTH M. CALVERT,
recalled, testified further as follows : ·

Examined by Mr. S. J. Bangel:
Q. For _the record, state your name, please, sir.
A. Longworth M. Calvert, Deputy Clerk, Law and Chancery, City of Norfolk.
·
Q. Mr. Calvert, yesterday you were asked whether or not
the case of Charles Davis, an infant under the age of 21 years
sued by Ellen Davis, mother and next friend, plaintiff, against .
Ben Cooper, defendant, had been previously set for trial and
your answer was you weren't sure. Have you since then had
an opportunity to get hold of the docket¥
A. !have.
Q. Was it previously set for trial 7
A. It was.
Q. What date, sir f
A. Set on Friday, February 3, 1956. And the information·
on the docket is Bangel for the plaintiff, no record of attorney
for the defense; Davis, an infant, v. Cooper.
Q. And that case was continued, was iU
A. That is right.
Mr. S. J. Bangel: Thank you.
By the Court:
Q. Could you tell whether it was set at the docket call¥
A. Frankly, Judge, I don't think it was set there.
page 39 r I think it had been looking for a place to hear the
case if they saw a continuance for the two cases
before, and they took second place in there for that date. That
is my recollection.
Q. What is your reason for that 7 Is it written on the
docket in any different form than the others T
A. Yes, sir. It is written on the docket in my handwriting.
Q. When the docket was originally prepared, it was typewritten¥ .
A. That is right.
Q. Is that the reason for it 7
A. That is right, sir. That is the reason for it.
By Mr. S. J. Bangel:
Q. Is that not the general practice in the Court of Law and
Chancery of the City of Norfolk?
A. Yes, sir.
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JAMES M. AUSTIN,
having been :first duly sworn, testified as follows:
Examined By Mr. Johnston:
Q. You are Mr. James M. Austin, sir¥
A. That is right.
page 40 r Q. And you are employed with the New Amster.
dam Casualty Company, in the City of Norfolk, is
that correct?
A. Yes.
Q. Who is the head of that Claim Office, Mr. Austin?
A. Mr. Howard W. Patterson.
Q. Now, do you work in that office directly under Mr. Patterson?
. A. I do.
Q. Would you state for the Court, please, sir, whether or
not you handled for Mr. Patterson an.d for New Amsterdam
Casualty Company, the case of Charles Davis, an infant under
the age of 21 years, against Ben Cooper?
A. Yes, I did.
Q·. The file. in connection with that case?
A. Yes, I did.
Mr. S. J. Bangel: If Your Honor please, I object to any
evidence from this witness in support of the written motion
that I have, that was given to me on yesterday afternoon by
the attorney for the person making said motion.
The Court: What objection are you making now? He
has merely qualified the man as a witness so far, hasn't he?
You objected to some testimony that Mr. Patterson was asked
·
because this man was the man that handled the
page 41 r file, and he is the one that should be present totestify; isn't that correct?
Mr. S. J. Bangel: If Your Honor please, my recollection
· is that 1 objected to any evideI].ce at all and that was carried
throughout the record.
The Court: Very well.
Mr. S. J. Bangel: Further, I objected when Mr: Patterson
attempted to testify to something he didn't know of his. own
knowledge. That is my understanding of it.
The Court: I overrule your objection. I don't know what
it is except that it is nothing specific. You said you would
object to something. He has merely qualified the witness.
If there is an objection, I overrule it.
Mr. S. J. )3angel: We save the point.
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By Mr. John,ston:
Q. Mr. Austin, would you refer to the record which you
made up and which you handled, and tell the Court for the
record when that matter came to your attention?
A. The file first came to my attention on October 11, 1955.
Mr. S. J. Bangel: If Your B;onor please, may I see that
information that he is refreshing his memory from?
. The Court: You may do so now but I think the proper
procedure is to let him testify and then crosspage 42 ~ examine him on it, is it not?
Mr. S. J. Bangel: The only thing is that I don't
know what he is reading from and I would like to see the
information that he has.
The Court: I certainly won't deny you that privilege.
You may look at it in this particular instance but if you
think you are going to interrupt every question by looking
at something, I won't permit that. Let him look at this at
this particular time. You know perfectly well the procedure;
people testify from notes; when counsel gets an opportunity
to cross-examine, he then asks for the notes. That is the
usual procedure.
. Mr. S. J. Bangel: The only reason I was looking at it is
to see if these notes were made by him. If they weren't made
by him, he wouldn't be able to testify from them, as I understand it.
.
The Witness: On the reverse side of that, Mr. Bangel,
down at the bottom; the first side is superfluous, has nothing
to do with it.
By Mr. Johnston:
Q', ·Upon that file coming to your attention, sir. The Court: Wait a minute. Let him get his notes back.
That is the reason I say that counsel is not usually permitted
to run up and take notes from people. After the witness has
:finished testifying on direct examination, then when
page 43 ~ he is cross examined, opposing counsel looks at the
notes and cross examines from the notes. That is
the usual procedure:
Mr. S. J. Bangel: My purpose in looking at these was to
see· if they ·were notes written in his own handwriting or
papers received by him that he could testify to. I trust they
will prove that by the witness.
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By Mr. Johnston:
·
Q. Now, sir, upon that file coming to your attehtion, I wish
you would tell the Court what if anything you did in connection with the matter.
The Court : Before you answer : I think the usual procedure in my court is that when a witness is referring to
notes, to avoid exactly what Mr. Bangel has done, take the
notes away from him ,counsel should ask him whether or not
the notes he is ref erring to are his ·own notes made by him
or under his supervision, and then if counsel wish to discredit
that at the proper time on cross examination, he can do it.
But I think if he is looking at notes and says they are his
notes, that is sufficient until cross examination.
By Mr. Johnston:
.
Q. Were the notes which you are referring to now, Mr.
Austin, the ones which you yourself made Y
A. Yes. On this particular one here, let me
page 44 ~ qualify that. I initialed the back of this sheet and
wrote in the date that the report was received.
The reason for that is-and I will have to go into the reason
for it, to show why-is that one of the girls in the office
originally took the front part of this report, and it is the
normal procedure when there is a bodily injury involved or.
if the case is complicated, they will come to one of the adjusters in the office with it while the person who has given
the. report is still on the phone, and ask if we want anything
further on it. And on this particular tone, why, this was
brought over to me and-to check-and I talked with the
girl at the agent's office who was giving us the report at the
time.
Q. At that time, as I understand it, you made your own
notation as to the time it was delivered to vou?
A. Yes. I believe that this date on the back I put down
there; and I put my initials down there, and I also wrote in
the address of the place of the accident on the front here,
which the address of the place of the accident I also wrote in,
the place of the accident, which wasn't on the report as the
girl had taken it.·
Q. Now, Mr. Austin, with regard to the rest of the notes
which you have in your hand, were those notes·obtained by
you, sir, or were they someone else's work?
A. Without exception I think the rest of the file was all
mine.
·
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page 45

~

Q. Now, go back to the question: After this matter was referred to you in October of 1955; will
you state for the Court and the record what if anything you
did in connection with itr
· ·
A. Well, I-among other things, I went to the scene of the
accident, tried to interview some people around there.

Mr. S. J. Bangel: If Your Honor would excus~ me, I hate
to keep interrupting but I don't see the materiaiity of what
he did and what he didn't do.
Mr. Johnston: The reason I asked the question in that
form was to avoid the objection to leading. Now, I can ask
him what if any contact he had with Mr. Bangel but I didn't
want to do that because I anticipated it might be objected
to.
.·
The Court : On this particular hearing I am not going
into any detail as to wh.at he did in the way of investigation,
what his -:findings were or anything of that sort, except in a
general way. If that is material in order to explain his subsequent conversation, if any, with Mr. Bangel, that is the
only purpose.
Mr. Johnston: I withdraw that question.
The Court: You may ask him if he investigated it and in
a general way what he did. I think it is J?erfectly proper.
page 46

~

By Mr. Johnston:
Q. Mr. Austin, did you investigate this incidenU
A. Yes, I did.
.
Q. During the course of your handling the fl.le in your office,
did you or not have any conversation or contact with Mr.
Stanley Bangel Y
A. I did.
Q. And would you state for the Court and the record what
contact you had with Mr. Bangel and what conversation, if
any, took place between you a:q.d Mr. Bangel with reference
to the matter T
A. Sometime between December 2 and December 6 we received in our office a letter addressed to Mr. Ben Cooper and
signed by Stanley J. Bangel under the heading of Bangel,
Bangel & Bangel, advising that-·
The Court: Would it be out of order, since this is an exhibit here, to ask him if that is a copy of it Y
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By Mr. Johnston:
Q. · Mr. Austin, is this a copy of the letter which you received, sir Y
The Court: Exhibit A filed yesterday.
By Mr. Johnston:
Q. Referring to Exhibit A for the record.
A. Yes, that is.
Q. Subsequent to the receipt of that letter, what
page 47 ~ did you do?
_ .
A. On December 6 I contacted Mr. Stanley
Bangel by telephone and I asked him at that time about medicals and special damages and demand on this particular
matter. Mr. Bangel stated that he did not have any medicals
and specials at· the time and that he had thought that he had
dictated and signed a suit in this matter, but that he did not
know-whether or not it had gone out in the mail and that he
would check on it and he would get meds and specials for me.
The Court: You will have to keep your voice up.

·

By Mr. Johnston:
Q. I am not sure I heard you. Did you say that Mr. Stanley Bangel said that he wouldMr. S. J. Bangel: Let him repeat. I don't think counsel
should repeat.
By Mr. Johnston:
Q. What did Mr. Bangel say with regards to medicals and
specials in that conversation with you Y
A. He said that he did not have any meds and specials
at the time and that he would obtain them and send them on
to me.
Q. Did you ever after that time receive any medicals and
specials from Mr. Bangel Y
A. I did not.
.
Q. Would you state whether or not· you ever
page 48 ~ received notice from Mr. Bangel concerning the
fact that suit was actually pending or receive any
suit papers from Mr. Bangel Y
A. No, sir.
Q. In your handling of that file, will . you state for the
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record whether you had any notice that suit was pending ana
was set for trial on April 10, I believe, of 1956?
A. None whatsoever.
Mr. S. J. Bangel: If Your Honor please, I object to that
as being immaterial, whether or not the insurance company
had any notice of this suit.
The Court: Objection overruled.
Mr. S. J. Bangel: We save the point. We are dealing
with the defendant himself, Ben Cooper.
The Court: Right now you are dealing with the Court as
to whether the Court is going to allow the judgment to stand.
That is the reason for this hearing.
Mr. S. J. Bangel: Well, we save the point.
The Court: Yes.
By Mr. Johnston:
·
Q. All right, sir. Did you answer that question, sir?
A. I said ''No, sir, I did not.''
Q. Did you have any conference with or information from
Mr. Ben Cooper relative to a suit being filed in this matter?
A. No, sir, none whatsoever.
·
page 49

~

Mr. Johnston:

You may inquire.

CROSS EXAMINATION.
By Mr. S. J. Bangel:
Q. Mr. Austin, when you talked to me about this matter,
I told you that I had already dictated and signed the suit
papers in this case, did I not?
·
A. Yes, I believe you did say words to that effect.
Q. Did you communicate that to the company?
A. Oh, yes. I put a note in the file immediately.
Q. Let me see that note, please.
A. (Witness handing to counsel)
Q. Did you write any letter after you made this note to the
company?
A. No, I did not.
Q. This is the only-in connection with it, you didn't write
any letter at all to the home office?
A. No, not since that conversation.
Q. Or in connection with this?
A. In connection with that telephone conversation, no.
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Q. In connection with the suit we were talking of, that I
said had been dictated and signed f
A. No, nothing whatsoever regarding the suit.
page 50 ~ . Q. Let me see the file, please 1
A. I don't think that I Mr. Johnston: If Your Honor please, I don't have any
objection.
The Court: The Court is not going to order the file unless
there is something that he has referred to that you think is
necessary.
Mr. Johnston: In other words, I object to counsel going
in,to the investigation :fil~s in this case.
Mr. A. A. Bangel: The witness has said something in
connection with lack of knowledge of any pending suit. He
is referring to his records. We have a right on cross examination to see the records that he referred to and to ascertain
from them whether there is anything in there that would tend
to contradict their statement. He has brought here in court
these papers, has read from therri, has looked at them, and
we have a right to inspect them. We ask the Court to allow
us that inspection. ·
The Court: What do you have to say, Mr. Johnston 1
Mr. Johnston: I object to producing the investigation file,
for the obvious reason that the case on the merits is still outstanding and this is not a discovery proceeding.
The Court: You wish to go through the nle andMr. Johnston: I will go through it or permit the
page 51 ~ Court to go through it and if there are documents
ma tetial to this hearingThe Court: Are you looking for carbons or copies 7 Is
that what you are demanding,
Mr. A. A ..Bangel: We are not interested in any investigation.
The Court: Wait a minute. Let me get this straight. We
will go ahead. I was going to say it is not customary for
two counsel to be examining the same witness. I am not going
to permit it. But you are addressing the Court. Go ahead.
Mr. A. A. Bang-el: That is all right. I am not cross
examining the witness. We submit we have a right to ascertain whether or not what he has testified to is reflected
truthfully ot untruthfully in the paper writing he referred
to.
The Court: Mr. Johnston, you go through the fi]e and on
matters that you feel are not relevant fo that specific testi-
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mony, you m,OIYl,'!f indicate to counsel if you can do so what
briefly they are. If they are not satisfied, I will look at them
myself and pass on them.
Mr. Johnston: All right, sir. It won.'t take but a moment
to do that, I am sure.
The Court: If there is any carbon of any letter which is not
in conformity with the witness' statement, I think
page 52 ~ thP.y havP. a right to that, of coursP..
(After a brief interval, the following occurred:)
Mr. Johnston: Let the record show that counsel briefly
reviewed the entire file belonging to the New Amsterdam
Casualty Company in connection with this matter and that
the only relevant entry was the one which Mr. Rangel has in
his hand at this time. A review of the file was had by myself
with counsel for the plaintiff in this case.
· Mr. S. J. Rangel: Without waiving my objection, I want to
cross examine the winest.
By Mr. S. J. Rangel:
Q. Mr. A:ustin, from December 6, 1955, until the present
time you did nothing else with reference to that file?
·
A. Not to my recollection. If I might qualify that, other
than yesterday when I heard about this.
Q. Heard about what?
A. Heard about this judgment.
Q. Where was that?
.
•
A. That was heard-I heard that yesterday afternoon, I
imagine around one or two o'clock.
Q. Where was that?
A. ·At my office.
Q. How did you hear about it?
A. One of the girls from Consolidated Insurance
page 53 ~ Agency called me and said that they had heard
that a judgment in default had been picked up.
The Court: Will you read back what the last question and
answer were?
·
(The last question and_ answer were read by the reporter.)
By Mr. S. J. Bangel:
Q. Did you talk to Mr. Cooper in reference to this case?
A. Yes, I did.
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RE-DIRECT EXAMINATION.
By Mr. Johnston:
.
Q. Mr. Austin, you have just said you talked with Mr.
Cooper in reference to this case. Do you mean the case that
is pending in, the Court of Law and Chancery here or the
claim?
A. I mean this particular claim. Let me qualify that. I
called Mr. Cooper yesterday afternoon after I had heard
about this, and he returned our call and talked to both I and
Mr. Patterson over the telephone.
Q. Now, after you talked with Mr. Bangel and Mr. Bangel
stated that he would forward to you medicals and specials,
did you ever hear again from him Y
A. I did not.
~

Mr. S. J. Bangel: If Your Honor please, I object to counsel leading the witness because my
recollection of his testimony was not that.
Mr. Johnston: I vouch the record.
Mr. S. J. Bangel: That is not my recollection of what he
testified to.
.
The Court: Take time out, read it back. · You will have to
go all over it again just to be sure everybody understands
what happened. Start back on the te1;1timony of this witness;
read it all to us, please ; the beginning of direct examination.
Mr. Johnston: It is my recollection it was towards the end
of the direct examination.
page 54

.

(Record read at Page 47)
The Court: The question Mr. Bangel objected to was
whether or not he had any further conversation with Mr.
Bangel.
Mr. Johnston: No. I understood Mr. Bangel said tha.t he
understood that Mr. Austin did not say that he, Mr. Bangel,
would forward him copies of the specials. Was that your
objection?
The Court: Get the objection straight. The last objection
was made just before you started reading it over.
Mr. A. A. Bangel: We won't press it at this moment, to
save time.
·
page 55 ~ The Court : Read the last question back.
(The record was read by the reporter.)
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The Court: Was that when Mr. Bangel objected?
Mr. S. J. Bangel: Do you withdraw the objection or wish
to have it read back¥
Mr. A. A. Bangel: No need to do that. We object for two
reasons; one, WP. don't think it is material.
The Court: You may proceed.
By Mr. Johnston:
.
Q. Did you, Mr. Austin, ever state to Mr. Stanley Bangel
or to anyone connected with that firm that you had abandoned
the defense of this matter or th.at you were no longer interested in the matter?
Mr. A. A. Bangel: If Your Honor pleaseThe Court: Don't answer the question.
Mr. A. A. Bangel: If Your Honor please, we are objecting
to that because that is negative. The witness has testified
he spoke to Mr. Stanley Bangel one time, December 6, 1955,
and had not talked to him since about this matter until yesterday.
The Court : Objection overruled. Note your exception.
Mr. A. A. Bangel: We save the point.
The Court: Read it back for the witnese.
(The last question was read by the reporter.)
page 56

~

A. No, I did not.

Mr. Johnston: That is all I have, Your Honor.
RE-CROSS EXAMINATION.
By Mr. S. J. Bangel:
Q. Mr. Austin, did you do anything from the 6th day of
December 1955 until yesterday in reference to this matter or
did you abandon it during that time?
·
A. I did nothing further on the file since December 6th.
Q. And after suit was instituted and served in person on
the def endan,t in this case, did· you do anything in reference
·
to this case?
A. I know nothing of any suit or when it was filed, served
or -anything, so I cannot testify to that.
Q. After December 8, 1956, the papers will show, I believe-Your Honor has them-the papers were served in per·
son on the defendant¥
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George M. Gordon.
The Court: The papers in this suit T The summons, is
that what you meanT
Mr. S. J. Bangel: The motion for judgment, along with the
notice of motion.
The Court: Served on December 8, 1955. Is that correct T
You look at iU
Mr. S. J. Ban.gel: (Examining) Yes, sir.
page 57 ~ The, Court: I am not going to testify. It is
right there.
Mr. S., J. Ban.gel: Yes, sir, December 8, 1955, the record
shows that it was served in person on Ben Cooper.
By Mr. S. J. Ban.gel:
Q. From that date, December 8, 1955, until yeste:rday, had
you done anything in reference to this case, sir T
A. No, sir. I knew nothing of the suit and therefore I did
not.
Mr. S. J. Ban.gel: No further questions.
GEORGE M. GORDON,
called as a witn~ss on behalf of the defendant, and having _
been first duly sworn, testified as follows :
Examined by Mr. Johnston:
Q. You are M'r. George Gordon, of the Consolidated Insurance Company T
A. I am, sir.
Q. Mr. Gordon, are you the insurance broker for Mr. Ben
Cooper?
A. Cooper.
Q. Mr. Ben Cooper T
page 58 ~ A. I am, sir, in this particular-on this particular piece of property.
Q. Now, Mr. Gordon, would you state for the record whether
or not you ever had any notice of the suit pending, entitled
Charles Davis, an infant, and so forth, against Ben Cooper,
in the Court of Law and Chancery of the City of Norfolk,
until after default judgment was taken on yesterday T
A. No~ sir.
Mr. Johnston: You may inquire.
Mr. S. J. Ban.gel: No questions.
Mr. Johnston: If Your Honor please, that is the evidence
in support of the motion.
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rhe Court: Do you wish to put on any other evidence or
have the Court pass on it Y
Mr. A. A. Bangel: We are ready to argue. If they rest,
we rest.
· The Court: Gentlemen, before we proceed any further,
I instructed the clerk to put an order on the order book yesterday reciting merely the filing of the written
page 59 ~ motion on behalf of the defendant, that the defendants appeared by counsel and filed a written
motion to vacate the judgment and that motion was partly
heard and continued until today. That was put on by the
Court in the usual procedure. I would like for counsel to
inspect that just to be sure that there is nothing you object
to. If .there is, of course, I will see that it is corrected, but
I thought that was the proper procedure to show that it
started yesterday and carried it over until today.
.
Mr. A. A. Bangel: Well, we will inspect it, if Your Honor
please, following argument of counsel.
The Court: Yes. I mentioned that because I thought I
might overlook it. You shoi.1ld know that such order was entered. I suppose Mr. Johnston will argue first.
Mr. Johnston: I have no reason for the argument to be
taken.
·
·
·
The Court : Unless Miss Alfriend has to leave ; something
might develop.
Mr. Johnston: Your HonorThe Court : I think she should take the argument unless
both counsel say not to.
.
Mr. A. A. ·Bangel: We don't care whether the reporter
takes the argument or not because that is never considered
by the Court, anyway.
·
· The Court : It might be helpful to the Court in
page 60 ~ remembering exactly what the position of coun1;1el
is, if you have no objection.
.
Mr, A. A. Bangel: No, sir. We have no objection to its being recorded.
The Court: All right. Go ahead.
Mr. Johnston: If Your Honor please, this motion to vacate
judgment is a motion to the sound discretion of the Court.
In this case it is my understanding from the evidence taken
on the stand that counsel for the plaintiff appeared on April
10 and requested a default judgment. · It is my further understanding from the evidence taken that at that time counsel
was asked whether or not he knew of any reason why def a ult judgment should not be entered, whereupon my understanding is that counsel answered no. Thereupon he was
asked why in a matter of this kind, where insurance was ad-
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mittedly outstanding, there had been no appearance on behalf of the defendant in the case. It is my further recollection from testimony of witnesses, that counsel stated or implied that the only reason he could think of was that the
company had lost interest in the matter or had abandoned it.
Now, I can't see how the evidence which has been taken
over the last two days could show anything more than that the
last contact between counsel and the insurance company de. :finitely was not one which would indicate any" inpage 61 ~ tention of the company to abandon the claim; and,
to the contrary, would indicate that the company
was requesting the very information which it has a right to
request in any suit; that is, the special damages and the medic~s.
.
Now, I think, therefore, through a ·mistake or oversight or
forgetfulness-whatever the reason may be- the Court in
entering the default judgment was acting on information
which was not entirely accurate.
·
Now, I said to begin with that this motion is directed to the
sound discretion of the Court. I think that it is unquestionably true-and the cases will bear me out, the rules, that in
a matter of this kind, particularly where within term-and in
this case within a few hours after judgment was enteredin such cases as that, the defendant, as the case is here, may
come in· and appeal to the sound discretion of the Court and
request that the judgment be vacated and that he be given an
opportunity to file his defensive pleas. I in my argument
don't attempt here to attack collaterally the service upon
Mr. Cooper. I cannot do that under the rules. I must do
that directly, if such an attack it to be made. But it certainly appears that if Mr. Cooper actually received service,
he was not aware of it or not aware of the meaning of it,
or that he completely forgot it or· for some reason
page 62 ~ or another did not make any report in connection
with it and was, in fact, relying on the protection
.
of his insurance company, and the in~urance company had
no note of the fact that the suit was filed.
So I think that in a matter of this kind, if Your Honor
please, certainly the defendant would be entitled to be heard
and to be allowed· to file his defensive pleading and pursue
the defense in the matter. · I think that is our position in connection with it.
The Court: Gentlemen, the motion, of course, was a twofold one; first, to vacate the judgment. Of course, if the Court
doesn't vacate the judgment, the second part of the motion
naturally would fall. But the motion is to vacate the judgment and then, if the Court should vacate the judgment, then
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to decide ; the result of which would be to put the case back
in the same status as it was when it was first brought to the
attention of the Court yesterday morning, before the Court
entered any judgment; put it back to the same position as if
the Court had said to counsel '' I will not proceed in this
matter' '-which would be entirely within the rights of the
Court-"until I am informed as to why there has been no
appearance· in the matter." Then if the insurance company
counsel had come in and if all that has now develpage 63 ~ oped had been brought to the attention of the Court,
I would then decide whether or not the defendant was in default, whether they had any right to appear or
any right to :file a plea. ·But until th!3.t question was brought
to the Court, the Court couldn't pass on the rights of the
defendant to appear. The :first thing is whether or not the
Court should vacate the judgment.
Mr. S. J. Bangel: Excuse me, Your Honor. As to that,
as I understand it, they did ask. I was reading this motion,
I didn't see it.
The Court: I think it is up at the top.
Mr. A. A. Bangel: If Your Honor please, I shall try to be
brief but I shall, if I can, try to point out to Your Honor the
pertinent sections of the rules and law as I understand it
which should control Your Honor's determination of. the issues that are presented.
To begin with, there was a motion for judgment filed in the
Court of Law and Qhancery. The clerk in his official capacity caused to be issued a process and that process is directed
to the defendant and he is given 21 days in which he is to
file his answer or the responsive pleadings. And that is
today as clear as it can be made, because it is not returnable
to a certain rule day but it says that you are given 21 days
in which to answer that; upon failure to answer, there shall
be a default.
page 64 ~ Now, that is the process, plain as can be readand can be read by any layman. It doesn't require
a lawyer to do it.
So that process was served on Mr. Cooper in person. And
I understand they are not attacking the service because they
recognize-as Your Honor does and I know I do-that our
Court of Appeals has said in two instances that the service
of process by an officer is a verity and cannot be attacked
collaterally in a proceeding of this type. So we stand before this court with the papers served on the defendant in
person, having been handed to him in his hand. He doesn't
come in here and say it was posted on the door or "was given
to my wife," but "was given to me." Now, the inference

50

Supreme Court of Appeals of Virginia

is that he failed to deliver t~at process to his insurance agent
or to the claim division of the company under which he had
protection.
Now, what standing if any does the insurance company
have before the CourH None. They say "We know nothing
at all about the suit. We had no knowledge of it.'' Conceded. They are not required by the law to be given notice
of any pending suit. The only one the law requires to be
given notice is the defendant himself; and if the defendant
sees fit to pocket it, destroy it, disregard it, the insurance
company has no standing· before the bar at all or before this
Court. The insurance company says '' I didn't
page 65 ~ get it.'' They brought the agent here, they
brought the adjuster but they said "We got a letter
from him and that letter called our attention to the fact
that you were representing this man." And when he called
the office, we told him that we thought a suit had been brought,
didn't know about filing it or not. He asked for specials.
· That did not come forth. That was in December, in the early
part of December 1955. The company's representative, and
as the agent, did nothing from then until yesterday. They
weren't interested in whether they would get it or not. We
weren't interested in whether they g·ot it or not for this
reason, that the law does not require us to tell them or any
other person to go ahead and protect the interest of a third
person. There is no requirement on our part to call Mr.
Ben Cooper or .anyone else and say ''You had better filewithin 21 d,ays an answer ; failure to do' so would be by def ault.'' If we did, we would be derelict in our duty to our
client. We are not supposed to go to ·-the defendant and tell
him what he should do to protect his interest. That interest
is his own and if he doesn't see fit to do it, he is out.
Now, they did not file an answer. The reason .for it is apparent. Mr. Cooper, according to Mr. Johnston's position,
either got it, misplaced it, or he did nothing at all about it.
Well now, is a plaintiff to be penalized because the
page 66 ~ defendant was derelict or negligent in his action Y
The law says you have got 21 days to do it and
that law means something. It means just what it says. If it
doesn't mean that, we might as well destroy that part of the
law.
So he didn't come forth with it, and if we had called him
within the 21 days or after 21 days, we would be unfair to
our client because the law doesn't require it and morals do
not require it and no one requires it. I say to Your Honor in
all sincerity, I have talked to right many lawyers about it
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and they say '' You couldn't have done it if you had wanted
to.''
The Court: Who suggested that you should run and tell
the defendant to :file an answerf
Mr. A. A. Bangel: ~o, sir.
The Court: You overlooked entirely the matter before me,
and that is what transpired yesterday.
Mr. A. A. Bangel: All right, sir. I shall go to that. Now,
on yesterday the matter having been gone on default, the
matter being properly before the Court, no one appeared,
no answer has been filed. Now, w_hat is the Court to dof
Under the law it is mandatory that the Court give judgment.
Now, Your Honor asked why they didn't appear. The
reason for their appearing was immaterial.
page 67 r Whether they overlooked it, whether they failed to
pay it or appear was immaterial. The law is that
the defendant is in default and the Court should give judgment. The reason for their failing to appear should not be
an inquiry of the Court or of counsel.
Now, Rule 3 :19 says this: "A defendant who fails to plead
to a notice of motion for judgment within the required time
is in default. He is not entitled to notice, including notice
to take depositions, of any further proceedings in the case.
He waives trial by jury and all objections to the admissibility
of evidence. The Court shall, on motion of the plaintiff,
enter judgment for the amount appearing to the court to be
due. If the relief demanded is unliquidated damages the court
shall hear evidence and :fix the amount thereof, unless the
plaintiff demands trial by jury, in which event, a jury shall
be impaneled to :fix the amount of damages.''
We submit, if Your Honor please, at the .conclusion of this,
whether or not the insurance company pays this judgment is
immaterial. Whether there is an honest f rui.t between the
company and the defendant as to whether the company is out
by reason of the failure on the part of their insured to furnish them with a motion for judgment is not a proper inquiry
of this Court. We say to Your Honor that the law
page 68 r says it is your duty-and Your Honor discharged
that duty-to hear the evidence and proceed to
enter up judgment in accordance with the :finding.
W say that under the rule of court and under the evidence
here, there is no evidence in this case of any fraud on the part
of the plaintiff or counsel or the defendant and we are entitled to judgment. There is nothing here to say that we said
to Mr. Cooper, to Mr. Johnston or to the ·agent "We will
continue the case and you needn't bother about appearing
there.'' They just were in defa ult and under the law they
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weren't required to have any notice of any kind. We submit,
if Your Honor please, under the law, under Rule 3 :19, we
were entitled to the judgment which Your Honor awarded.
The Court: Gentlemen, whether you think the Court was
proper in so doing or not, the Court bad a perfect right yesterday, before I undertook to hear the case or enter judgment
in it, to require that the information that has now been
brought to my attention be available for me to decide whether
or not good ground existed for permitting the defendant to
appear, or whether I.should rule that he was in default and
he couldn't appear. Now, that is the only point that I am
bringing up, that I had the right to know the reason that no
appearance had been made. And the reason might not be a
good, legal reason. It might have had no effect
page 69 ~ whatsoever upon my ultimate disposition of the
case. I am in no way indicating or intimating that
the reason for the nonappearance is any justification or defense to a default judgment, but I am saying that when I
made inquiry yesterday, it was my privilege, as the Court,
to have that information-which I did not have.
I am going to vacate the judgment, set it aside. The case
will then be back exactly where it was when it first came up.
Now, in fairness to the Court and to the parties and counsel,
haring vacated the judgment and having gone through and
had brought to my attention what has developed, I do not
think that the Court should go any further than to vacate
the judgment. I do not think that I should rule on the question of whether the defendant is in default and has no right
to file any answer. I will let the record show that that motion
is continued de novo. You gentlemen can take it up with
another judge and I will disqualify myself from any further
connection with it, other than to vacate the judgment and put
it back in the same position it was in yesterday.
Mr. A. A. Bangel: If Your Honor please, we except to
Your Honor's vacating the judgment, for the
page 70 ~ reason that we maintain that the Court under the
_
law was required to give it, they being in def ault,
and there is no discretion in this matter after judgment has
been entered.
The Court: Very well.
Mr. Johnston: If Your Honor please, let me see if I understand. As I understand it, the Court is not ruling at this time
as to whether or not the defendant in this case might be
allowed to file his grounds of defense.
The Court: That is right. This is the order you gave me.
If you will get copies of it, we will agree on the form of the
order. What I had in mind was that I will vacate the judg-
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ment, which puts it right back to where I would have heard it
without any judgment· having been entered.
Now, since I have heard what I have, I don't think that I
should proceed any further. I think that I, having vacated
the judgment, should then step out of it and have the matter
disposed of by another judge, in fairness to both parties,
so there won't be any question of my having made up my
mind either way or having been influenced by any proceedings. You are right back where you were, where you would
be if I had not heard the case yesterday, as a matter of fact.
I have been quite busy as it was, with other matters, and it
could have been possible that I could not have heard
page 71 ~ it; so you are right back where you started from .

•
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TRANSCRIPT OF TESTIMONY.
Before the Hon. J. Hume Taylor, Judge, Norfolk, Virginia,
July 25, 1956.

•
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The Court: Did he say why he disqualified himselH If he didn't say why, that is all right. If he
felt he was disqualified, why did he enter any order?
Mr. Johnston: Do you want me to state the motion¥
The Court: I don't care why he disqualified himself, if he
did.
Mr. Johnston: As I understand it, the matter comes on
this morning on two motions. One of them was a motion originally filed -0n April 10 to vacate a judgment entered in favor
of the plaintiff in this case against Ben Cooper on that same
day, April 10, and to permit Ben Cooper to come in and file
his grounds of defense.
Now, that was heard. Evidence was introduced before
Judge Sydney Smith. At the time -0f the last hearing, before Judge Smith, evidence was given to the effect that Mr.
Ben Cooper, while he knew that a claim was pending; that is,
that Mr. Bangel represented the named plaintiff in this case,
he did not know that a suit had actually been filed. That
was the evidence of Ben Cooper.
In addition, the evidence of Mr. Austin and Mr. Patterson,
whe were the representatives of the New Amsterdam Casualty
-Company, was taken and they both stated that while they
knew that a claim was in the hands of Mr. Bangel, they had
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.
page 3

been discussing this claim with him and did not know
that any suit had been filed on it.
The Court, after hearing that evidence, concluded
that it would set aside the judgment at that time; that is,
vacate the judgment that it had ent.ered that same day or
.the day following.
The Court: I see. That is what the decree says.
Mr. Johnston: Now, I go to the question of opinion. The
Judge stated, if my recollection is correct-and it was all recorded, so it can be produced and we have a transcript of it
-the judge stated that in his hearing of the case on April 10
it was his recollection that he had asked Mr. Bangel why Ben
Cooper hadn't appeared, why he wasn't there, and that Mr.
Bangel had said he didn't know.why he wasn't there and·said
something to the effect that inasmuch as he hadn't come in,
the chances are he wasn't interested any further, and that
the Judge said that he normally would not enter.up a default
judgment under those circumstances without giving additional
notice to Cooper but that in this case he would do so.
Now then, the Judge felt that there might have been some
misunderstanding between Mr. Bangel and himself and therefore that he. should not further consider the second portion of
that motion originally filed, that is, to permit the
page 4 ~ ·filing of grounds of defense .
~

. (At this point there was an off-the-record discussion, after
which the following occurred:)
·
Mr, Johnston: Now then, Your Honor, subsequent to that
time we carefully discussed the matter with Ben Cooper
and on the basis of that discussion with Ben Cooper we filed
.a second motion, and I say that both of them are before the
Judge for consideration.
Mr. Cooper states that he doesn't recall having received
·any process and therefore we made a motion to quash service
of proc.ess, to be considered together .with the other motion;
and, of course, he is here.
The Court: One is the motion that Judge Smith continued?
Mr. Johnston : That is right, si;r.
The Court: And the other is the motion which you subsequently filed on April 18, 1956 Y
Mr. Johnston: That is right, Your Honor.
(The witnesses were sworn at this·time.)
(At this point .there was an off-the-record discussion, after
which the followmg occurred:)'
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The Court: Mr. Bangel is appearing for Charles Davis,
and Mr. Johnston is appearing for Ben Cooper.
Mr. Johnston: That is right.
Mr. Bangel: If Your Honor please, as I underpage 5 r stand it, we ar.e here today on two motions.
The Court: Yes.
Mr. Bangel: First, a motion to quash the return. Is that
right1
Mr. Johnston: That is right.
Mr. Bangel: And, second, to file grounds of defense 1
Mr. Johnston: And, second, to open the default and permit
the filing of grounds of defense. Of course the previous judg~
ment has already been set aside.
Mr. Bangel: Now, as to that, if Your Honor please, I respectfully submit to the Court that no evidence can be taken
as to quashing the return because the officer's return is a
verity. There is ample law on that and I will be glad to refer
Your Honor to any cases, which I am sure Your Honor is
familiar with.
The Court: I haven't read those cases since I werit to the
University of Virginia. My definite recollection is that you
cannot challenge the return of the officer.
Mr. Johnston: You cannot challenge it collaterally. You
have to challenge it directly, and that is why I filed that second motion.
The Court: I am going. to hear the evidence anyhow, and
then if I find you are right, I will strike it.
Mr. Bangel: All right, sir.
·
page 6 r The Court: Or decide the other way.
Mr. Bangel: As I understand it, then, if Your
Honor please, the hearing of this evidence will not be construed as a waiver on my part of my objection to its being
taken, reserving- my objection.
The Court: You are objecting and excepting to the Court's
action in allowing any evidence which would indicate or tend
to indicate or show that the motion for judgment was not
served personally on Ben Cooper.
Mr. Bangel: Yes, sir; attacking the return.
The Court : So understood.
Mr. Bangel: Would my objection run throughout the witnessesThe Court : Will be con~idered through all the testimony
along those lines, regardless by whom offeTed.
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BEN COOPER,
the defendant, having been first duly sworn, testified as
follows:
Examined by Mr. Johnston:
Q. You are Mr. Ben Cooper T
A. Yes, sir.
Q. Is that right, sir?
A. Yes, sir.
Q. And where did you live, Mr. Cooper, as of___.:.what is the
·
date of that service!
page 7

~

The Court: December 8, 1955.

A. 911 Moran Avenue.
By the Court:
Q. In the City of Norfolk!
A. The City of Norfolk, yes, sir.
By Mr. Johnston:
Q. Mr. Cooper, I refer you to the case of Charles Davis,
an infant and so forth, against Ben Cooper, and ask you
whether or not, sir, you recall ever receiving ·any process or
other papers on December 8, 1955 T
A. The only thing I received was a letter from Mr. Bangel
stating that they were going to enter suit against me, or something like that. I don't know exactly how the letter read. And
.when I received the letter, I took the letter to the insurance
company and that is the last I heard of it.
By the Court: .
Q~ Is this (indicating) a copy of the letter that you are
ref erring to T
A. It looks like it, yes.
Q. Well, is iU
A. Well, yes.
The Court: I mark that as an exhibit. Defendant's Exhibit 1.
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Ben Cooper.
(The letter referred to was ID:arked Defendant's Exhibit 1.)
page 8

F By Mr. Johnston:

Q. Mr. Cooper, did you have any advice from
Mr. Bangel or from anyone else concerning the suit pending
in the name which I have just men,tioned, in the Court of
Law and Chancery of the City ~f Norfolk, prior to the time
when a default judgment was entered on April 8, 1956 Y
A. No, never did.
Q. Do you know the. gentleman who sits to your right?
A. 'Yes, I know him.
Q. What is his name, sir?
A. Nowitzky; Mr .. Nowitzky.
Q. His return, sir, bears the notation as to the suit and
the suit papers executed on the 8th .day of .December, 19-55,
in the City of Norfolk, Virginia, by delivering a true copy of
the above-mentioned papers attached to each other, to Ben
Cooper in person; and then it is signed, of course, Hugh L.
Butler, Jr., Sergeant, by -George A. Nowitzky. What have
you to say with regard to that, sir Y
A. Well, all I can say is, after I received that letter I was
looking-I was anticipating a summons and I don't ever
recall receiving the summons.
Q. All right, sir. Answer Mr. Bangel.

page 9

F

CROSS EXAMINATION.

By Mr. Bangel:
.
. .
Q. Mr. Cooper, if you received the summons, you turned
it over to your insurance company, did you not?
A. I would if I received it.
Q. And you did if you did receive it?
A. If I did receive it, yes.
Mr. Bangel: No further questions.
Mr. Johnston: I hope the Court appreciates that I am
just trying to get everything before the Court. I don't know
.what happened because I wasn't there.
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GEORGE A. NOWITZKY,
called as a witness on behalf of the defendant, and having
been first duly sworn, testifie_d as follows :
Examined by Mr. Jc;>hnston:
Q. You are Mr. G.eorge A. Nowitzky, sirY
A. That is right.
Q. Mr. Nowitzky, I hand you a file in a case entitled Charles
Davis, an.infant against Ben Cooper, and show you
page 10 ~ a return executed by you on December 8, 1955.
A. Yes, sir, I filed that. ·
.
Q. Do you identify that 7
A. Yes, sir, that is my signature.
Q. As your signature Y
A. I filled that out, yes, sir.
Q. Will you t~ll the Cpurt, :ij.rst, wheth.er or not you knew
Ben Cooper before the date December 8, 19551 When I say
''knew,'' I mean knew him personally.
A. I have known Ben Cooper for many years.
By the Court:
Q. Is this Mr. Cooper sitting to your right?
A. This is Mr. Ben Cooper, yes, sir.
By Mr. Johnston:
Q. Mr. Nowitzky, would you tell the Court 'the circumstances surrounding the execution of this process, just what
you did and what your recollection is as to where service was
made and so forth?
A. Well, when I first went to the apartment house I wasn't
sure which apartment it was was his, and I knocked on the
doors and they told me which one was Mr. Ben Cooper's
apartment. I knocked, then I went to his apartment, knocked
on his door and he came to the door. I handed him the. paper
personally.
~

By the Court:
Q. One minute. I didn't catch the rest.
A. He came to the door, I handed him the paper personally;
identified .myself as Deputy City Sergeant and handed him
the paper personally.
Q. Is th~re any question in your mind that this gentleman
who is sitting to your right is the man to whom you delivered
the papers?
page 11
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George A.. N owitzky.

A. I know it is him.
Q. Is there any question?
A. There is no question in my mind.
By Mr. Johnston:
.
Q. Sir, did you tell him what you were giving him.?
A. Yes, sir. I told him I was giving him-I always identify
myself, always, verbally, and tell him what paper, the type
of paper which I have for him, a legal paper for the .court;
if it is a motion for judgment, I say so; if it is a bill of complaint, I say so.
Q. What did you tell him on this particular occasion, sir?
A. Well, I can't tell you exactly the words I used now. I
don't remmber.
By the Court:
Q. But, essentially, you told him what? .You identified
yourself as the Deputy City Sergeant?
page 12 ~ A. Yes, sir.
Q. And told hi;m that '' These are legal papers
that I am serving on you"?
'
A. Yes, sir.
Q. Inasmuch as you knew him beforehand, did you have
any friendly conversation with him at that time?
A. ·As near as I can recollect, we did, because I mad~I
talked about not having seen him in many years and recalled
the :first recollection that I remember of Ben Cooper, and
that was when we lived-I lived two doors from him; he had
just come back from Florida and he had a car with big balloon
tires on it at that time when balloon tires first came into
prominence; and I talked to him about that.
Q. Mr. Nowitzlcy, I am not in any way criticizillg your
action but I want to ask you if it is not possible, sir, that in
view of the pleasant conversation and discussion yo1,1 had
with him, you might have omitted to explain to him the nature
of the paper; or if it was nqt omitted, that he might have gotten confused in view of the conversation which you had. subsequently?
A. No, sir.
Mr. Johnston: ·An right.
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J amiles M . .Austin.
CROSS EXAMINATION.
page 13 ~
By Mr. Bangel:
Q. Mr. NowitzkyMr. Bangel: Without waiving my objection.
The Court : It is so understood.
By Mr. Bangel:
Q. As I understand it, you have known Mr. Cooper, Mr.
Ben Cooper, the defendant in this case, for a number of years
an,d were raised in the same neighborhood with him Y
A. Well, we weren't-for a period of about four or five
years we were two doors from·
Q. -each other Y
A. Somewhere near, as near as I can remember, it was
around four or five years.
Mr. Johnston: I would like to call Mr. Austin.
JAMES M. AUSTIN,
called as a witness on behalf of the defendant, and having been
first duly sworn, testified as follows :
Examined by Mr. Johnston:
Q. You are Mr. James M. Austin, is that correct, sir¥
A. That is correct.
page 14 ~ Q. Mr. Austin, how old are you¥
A. 36.
Q. And you live in Norfolk:¥
A. Yes.
Q. Mr. Austin, what is your business and what was yo~r
business as of December 1955, January, February, March and
April of 1956 Y
A. Insurance claims adjuster.
Q. With what company are you a claim adjuster Y
A. N.ew Amsterdam Casualty Company.
Q. Mr. Austin, as the adjuster for ·New Amsterdam
Casualty Company, will you state when you first received any
information concerning the pendency of a suit entitled Charles
Davis, an infant under the age of 21 years, against .Ben
Cooper; and that is a motion for judgment, No. 1.642.
A. Did you say when it was intimated to me that there
might be a suit or when I actually knew of a suit¥
Q. When did you first know of the injury which is the subject of this suit Y
·
A. Sometime in October '55. I would have to check the
file.

'
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Jamies M. Austin.
Q. October 19551
.A. That is right.
Q. Now, sir, would you state what transpired following
your notice that there was an injury and that Mr.
page 15 J Bangel had the representation for the plaintiff in
that injury1
Mr. Bangel: If Your Honor please, I don't quite follow the
reasoning as to how that is material to the issue at all.
Mr. Johnston: I think it is most material.
The Court: I am going to allow any evidence as presented.
You note your exception to the allowance.
Mr. Bangel: Yes. We note an exception as being imma- ·
terial, and refer to the reasons heretofore stated.

.A. Well, during the course of the next few days after we
received a notice of the injury, I made the usual investigation at the premises and contacted the plaintiff's mother and
father regarding same. At that time, when I saw the mother,
the boy· was out of the hospital and he had been treated at
Norfolk Community Hospital, I understand, received several
transfusions and there was some question as to injury to his
skull or to his back or something. I suggested to the mother
the boy might see Dr. Duncan, who is an orthopedic specialist,
as regards that; and she said it might be a good idea if I
would make an appointment for him, which I did.
The Court: Excuse me but my time is reasonably limited,
as you know. What is the relevancy about the various de~
tails1 Let's get down to those facts that you feel are relevant
to this. The mere fact that he asked the infant to go to the
doctor wouldn't matter. He investigated it.
page 16 ~ Mr. Johnston : The relevancy of it is twofold.
There are two motions pending. As to one of them
it is my position-and I think it is borne out by the rulesthat the openh1g of a default and permitting the filing of
grounds of defense is entirely within the discretion of the
Court.
The Court: What difference does it make whether he
recommended that he go to the doctor or whether he didn't
recommend that he go to the doctor?
Mr. Johnston: I agree that might be slightly off.
The Court: Hold it down to the relevant things.
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By Mr. Johnston:
Q. All right. What was the first information that you had
that Mr. Bangel represented the plaintiff in this case?
A. Well; that is the reason I brought out sending him to the
doctor because when I called her and told her that I had made
appointment for him two o'clock on a certain afternoon, she
called back in about an hour and said thev had retained Mr.
Bangel over in Portsmouth to represent them and they were
not going to the doctor. That was the :first indication I had
of Mr. Bangel being in on it. Subsequently-and, again, I
can't remember the exact date but"it was just a few days after
the letter to Mr. Cooper from Mr. Bangel was dated-the
letter was brought to our office.
page 17 r. Q. YOU are ref erringBy the Court:·
Q. Letter of November 30, 1955
A. Yes, sir.
By Mr. Johnston:
.
Q. Marked Exhibit 1 in this proceeding. Go ahead.
A. That is correct. I then on December 6 or 7-and I
would have to ref er to my note in the file to be $ure of the
date; it was one of those dates I called Mr. Bangel and talked
to him over the telephone. And I told him that I understood
he was representing the Davis boy in this matter and that I
would like to get together with him if he had any meds and
specials, et cetera. He said that he didn't have any meds
and specials at that time and that to the best of his knowledge
he had already dictated suit papers in the matter, that he
didn't know whether or not they had been mailed out or not
but that when he got his meds and specials together he would
contact me.
Q. Which Mr. Bangel are you referring to?
A. Mr. Stanley Bangel.
Q. Was there any conversation between the two of you
with regard to sending copies of the papers to your o:ffi:Ce
or not?
A. Yes. That was the offshoot of it. I believe that he was
going to send the meds and specials-not copy of
page 18 ~ the suit papers, no, if that is what you are referring to ; copies of the notice of motion, no.
Q. At that time that you had this discussion with him, was
there any statement to you whether or not the suit had actually
been filed?
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A. Well, as I stated before, he said that he had-he was
certain that he had dictated, or fairly certain that he had
dictated the suit but he was not certain whether it had gone
out or not.
Q. What was the next activity that you had with regarcJ_
to the suit of Charles Davis, an infant, against Ben Cooper?
A. Well, the next thing I think was· sometime in January
I called to speak to Mr. Bangel but I-either Mr. Bangel was
out of town or he was out of the office at the time and he
wasn't in. The next thing I heardQ. That is January of 19561
A. '56, that is right.
Q. Go ahead.
Mr. Bangel: Let me interrupt you. If Your Honor please,
Mr. Nowitzky-off the record.
(At this point there was an off-the-record discussion, after
which the following occurred:)
·
By Mr. Johnston:
Q. Then your next-go ahead, sir.
A. What was the last word I said?
page 19·

r

(The record was read by the reporter as follows:)

"-either Mr. Bangel was out of town or be was out of the
office at the time and he wasn't in. The next thing I heard-''
A. (Continuing)-was on April 10, '56, I believe; whatever
the date of this judgment is, anyway, someone from the Consolidated Insurance Company office, one of the girls called me
and said that they bad heard that a default judgment had
been taken against Tanben, Incorporated, Mr. Ben Cooper,
by Davis. And so I checked and called Mr. Cooper and it
seems that be bad heard it from an attornev friend of his
who happened to be in the court that day. So I asked Mr.
Gordon had he received any suit papers and asked Mr. Cooper,
and they both said no, that they hadn't seen any suit papers,
any notice df motion on it at all. And then Mr. Johnston
was called to come down and check on the service and see
about what had happened. And that brings us up to the time
of this first hearing.
Q. Would you state whether or not the Mr. Johnston to

.
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Ja;m1es M. Austin.
whom you refer-who I assume was myself-had ever received any notice previous to that time of any suit pending
or any claim pending in connection with this matter¥
A. Not to my knowledge; certainly not from our office.
Mr. Johnston : I think that is it. Answer Mr.

page 20

r Bangel.

Mr. Bangel : No questions.

Mr. Johnston: Your Honor, that is the testimony that we
offer in support of this proposition. I don't believe that Mr.
Cooper is the type of person-he certainly doesn't appear to
be, has given no indication that he is-who would deliberately
default on a court paper. It may be that he received this
court paper. According to Mr. Nowitzky he definitely did
receive it. But inasmuch as everything in connection with the
procedure is directed to the good offices of the Judge and
his discretion, this .is a case in which the default judgment
should be opened up and he should be permitted to come in and
file his grounds of defense.
I say that particularly because there is no way that I can
see that on the merits of the claim the plaintiff could be prejudiced. In other words, if this were something in which the
plaintiff might possibly be put in a position different from the
position which he occupied prior to the suit, prior to the entry
·
of the judgment, the story might be different. But
page 21 r here if this man had a valid claim before the entry
of this default judgment, then he has that same
valid claim now and he has the same evidence now. There is
no evidence in this record, as far as we can see, to indicate
that the plaintiff's position has been materially changed.
That is our motion, sir.
. As regards the defense, we have what we consider to be a
valid defense of this claim right on its face because our evidence, from what I can gather, is that Ben Cooper didn't even
own this property at the time of this accident. I have Mr. Ben
Cooper here and he can so testify. The property had been
previously trans£erred. And inasmuch as he didn't own it,
I assume that he felt he had little interest in the thing.
The Court: Is that all T
Mr. Johnston: That is all.
Mr. Bangel: If Your Honor please, my position is that I
do not believe Your Honor should permit any attack on the
return of an officer. It is a verity. The only way that a re-
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turn may be attacked is if you can allege and prove any collusion between the plaintiff and. the officer serving the paper~
and none has been alleged. None has been intimated, and
there isn't any-which is plain. Therefore, the return is a
verity. The evidence of Mr. Cooper is uncertain,
page 22 ~ indefinite. The evidence of the officer that served
the paper is clear, convincing. He knew Mr.
Cooper. They lived within two doors of each other for a
period of four or five years. He remembers serving the
papers, remembers the conversation he had with Mr. Cooper.
And Mr. Cooper has the nerve, the audacity to come in under
oath and say that he didn't receive the papers.
·
Mr. Cooper: I said I don't recall receiving the papers.
The Court: I remember what you said. I have it written
down here.
Mr. Bangel: If he didn't recall seeing the papers, of course
he has advanced no reason why he doesn't recaI1 receiving the
papers. Now, as to the filing of the grounds of defense, to
permit the grounds of defense to be filed in this case, after a
suit was instituted in December and no motion was made
until April, would be a great injustice and would make a
mockery of the notice of motion. The notice of motion clearly
states on the fwnt that the defendant has 21 days after service of the notice of motion for judgment on hi.m, to respond by
filing in the Clerk's Office of this court a pleading in writing
and properly prepared. If he doesn't do it, judgment will be
entered against him by defa ult without further nopage 23 r tice.
The Court: Where is all that1
Mr. Bangel: That is left with the party himself. Here is
the form they use. I am reading from the book there. That
is on all of them and that is attached to the motion for judgment and therefore becomes the notice of motion for judgment. Then the officer makes his return on that paper you
have there. He leaves the notice of motion along with the
motion for judgment, with the defendant, and they become
the notice of motion for judgment.
I say to permit the defendant to file the grounds of defense
lies within the sound discretion of the Court but the Court
will never permit the defendant to promiscuously file grounds
of defense when no good reason at all has been shown.
The only reason the defendant asserts in this case is· that
"I don't recall getting the papers." Now, the officer says he
served them. If Your Honor were to permit the grounds of
defense to be filed in this case, it would be saying that the
officer did not serve the papers and that certainly isn't the
evidence here and I am sure Your Honor is convinced beyond
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a shadow of a doubt that the officer did serve the papers on
Ben Cooper and he can offer no excuse to Your Honor why he
didn't file his pleading· within 21 days.
·
·
page 24 ~ It is not a situation in which he was sick, unable to employ an attorney -or anything of that
nature. He offers no plausible excuse at all. The only thing
is that he comes forward and says "I didn't get them" and
then he says-he states in his motion he didn't get them and
he says in his evidence '' I don't recall getting them.'' His
written motion says he didn't get them.
I respectfully submit that it would be a great injustice to
our whole judicial system to permit grounds of defense to be
filed on such flimsy excuses as that.
Mr. Johnston: l would like just briefly to answer. I won't
be but a minute. My feeling is, if Your Honor please-and it
is common knowledge-that the usual practice in connection
with bringing a suit is that where the attorneys are familiar
with the fact that the party is covered by insurance, and
certainly where they .have discussed the claim with the insurance representatives of that man, they automatically notify the parties when a suit is filed and notify the company.
Not only woµld Ben Cooper get notice through the service of
process, but they would automatically notify the attorneys
for the company and the company itself.
It just seems to me that thisThe Court: I wasn't aware of any such practice when I
was a lawyer.
page 25 ~ Mr. Bangel: I may state, if Your Honor please.
The Court: Most of my practice was representing insurance companies; a large portion of it, certainly. Occasionally we would prosecute for the plaintiff, but 90 per
cent of the litigated matters we had, we were either representing the power company or some insurance company; and I
never remember receiving notice from a lawyer that brought
·suit and I never remember giving notice. Normally speaking we heard from the lawyer for the insurance company that
it would bring suit or have suit brought against our client. We
would receive word from the insurance company that it had
been brought. We would get the 'notice of motion that had
been served on the insured, the returnee delivered it to the
agent for the insurance company who in turn delivered it to
us as counsel for the insurance company. It was a rare thing
we would get any direct word from the attorneys represent~
ing the plaintiff. If we were close friends who happened
to see each other on the street, they might mention it. But
Mr. Ba~gel mentioned it to the insurance agent. He said
"I am reasonably certain I have prepared the papers.
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Whether I have mailed them out yet I don't know'' but, in any
event, he insinuated at least if they hadn't been mailed out,
they would be mailed out within a day or so and the suit had
been instituted. That was essentially what he told
page 26 ~ Mr. Austin. Isn't it, Mr. Austin?
Mr. Austin: Yes, sir.
The Court: There is no evidence here that I can recall
that Mr. Bangel knew that your firm represented them.
Mr. Johnston: There is no evidence while weThe Court : And they did tell the insurance representative-I can't quote it exactly but the words essentially were
either that "I have already instituted suit in that case" or
'' The papers are in preparation to be instituted and it will
be instituted within a few days or a few hours.'' That is
essentially what he told Mr. Austin. Of course, Mr. Austin
naturally wouldn't act on that until he heard from the insured
that the papers had been served on him.
There is no necessity of getting the transcript written up.
I have notes here that cover the essential facts; Mr. Cooper's
statement, which I took down verbatim. I think that he
doesn't ever recall receiving the summons. And the gist of
Mr. Nowitzky's statement and the gist of l\fr. Austin's statement. I may not have them verbatim but I did take down
Mr. Cooper's statement I think verbatim. I attempted to do
so, in any event.
I will consider it. I have two motions to pass on:.
page 27 ~ One, your motion to quash.
Mr. Johnston: That is correct.
The Court: Which would leave the suit where the papers
would have to be served again. And,· two, your motion that
you be allowed to file answer to the motion for judgment.
The judgment itself has been vacated. I will let you gentlemen bear from me.

•

•

•
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•

page 2 ~
TRANSCRIPT OF TESTIMONY.
Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above-entitled case, in
said court, on the 7th day of December, 1956, before the Honorable J. Hume Taylor, Judge of said court, and a jury.
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The Court:· Suppose we have a conference in my
office.

(The following occurred in the Judge's office, prior to the
empaneling of the jury.)
The Court: Mr. Rixey, as you know, in this case answer
was not :filed within the required time ·and the Court has refused to allow the defendant to file answer. It will now be
heard under Rule 3 :19 of the Rules of the Supreme Court of
Virginia. I thought-and I gathered you agreed with me on
this-that it would be best for us to have a conference in advance and for you to tell the Court just what you think your
privileges or rights are under the circumstances, and for
the Court to pass on those points in advance. You could then,
wherever the Court passed adversely to· you, note your exceptions at this time.
.
Mr. Rixey: All right, sir.
The Court: First, what rights do you contend you are entitled to?
Mr.·Rixey: Now, Your Honor, I h1we written out our position there. Your Honor may have that copy if you wish. I
·am going to dictate our position in the record if I may.
Mr. Rangel: Do you have another copy?
Mr. Rixey: Yes. (Handing to counsel) The depage 4 ~ fendant, Ben Cooper, is present in courtMr. Rangel: Excuse me, Mr. Rixey. The plaintiff would like to make this statement, that even though Mr.
Rixey is here, we take the position that he has no standing
before the Court at this time. In other words, we do not
want to waive any of the previous orders that have been
entered.
Mr. Rixey: You put down in the recora what the Judge
said. (Reading)
.
·
''The defendant, Ben Cooper, is present in Court with his
attorneys and his witnesses, prepared to make defense to this
action that is set for trial this morning. He expects to participate in the trial of the case by cross-examination of the
plaintiff's witnesses and the introduction of evidence on his
own behalf, to show that at the time of the accident complained
of the defendant did not own, operate or control the property
on which the plaintiff claims to have been hurt, that this defendant did not owe the plaintiff ·any duty, and that this defendant has not been guilty of any actionable negligence, and
that no act of this defendant was the proximate cause of any
injury to the plaintiff.
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'' The defendant is prepared to prove, offers the
following evidence, and if permitted so to do will
at the proper time introduce the following evidence.

'' 1. Duly certified copy of trust indenture dated August 30,
1955, between Ben Cooper as grantor and The Seaboard
Citizens National Bank of Norfolk as grantee, duly acknowledged on behalf of the parties on August 30, 1955, ·and duly
admitted to record in the office of the Clerk of the Corporation Court of the City of Norfolk, Virginia, on September 6,
1955, recorded in Deed Book 705 at Page 623; by which deed
the defendant Ben Cooper granted and conveyed the property known as 858 Washington Avenue in the City of Norfolk,
Virginia, (which is the property on which the plaintiff in the
action at bar claims to have been hurt) to the aforesaid.
grantee The Seaboard Citizens National Bank of Norfolk. It
is requested that the Court mark the paper as an exhibit number."
·
Here it is, if Your Honor please, and I will ask Your Honor
to mark it. You can make such disposition of it as you want
to. Mark it Defendant's Exhibit No. 1.
The Court: So marked.
{The paper referred to was marked Defendant's Exhibit
1.)

Mr. Bangel: If Your Honor please, we object to the introduction of any alleged paper and take the position that the
defendant is not before the Court as far ·as any
page 6 ~ evidence of this type is concerned.
The Court: I am marking this paper Defendant's
Exhibit 1. I am not at this time ruling that it will be allowed
to go to the jury as an exhibit.
Mr. Rixey: I understand.
.

.

"2. The defendant, Ben Cooper, as a witness will testify
that the trust indenture referred to in Item 1 above has been
in full force and effect ever since its date August 30, 1955,
and was in full force and effect on October 7, 1955, the latter
being the .date alleged in the Motion for Judgment as the
date of the accident; that Ben Cooper surrendered to the
grantee in said indenture, The Seaboard Citizens National
Bank of Norfolk, the ownership, operation and control of all
the property described in the said trust indenture as of the
. date of the indenture, namely August 30, 1955; and that ever
since the last mentioned date Ben Cooper has not exercised
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any rights pertaining to the ownership, operation or control
over said property and particularly the property known as
858 Washington Avenue; :and has not had any right or authority to exercise any such rights; that he, Ben Cooper, did
not have any notice or knowledge of any defect or danger in
the premises known as 858 Washington Avenue before or at
the time of the execution of said trust indenture, nor at any
time before the accident complained of.
page 7 ~ '' 3. Two pictures of the back porch of 858 Washington A venue, taken on Octobe,r 12, 1955, which pictures the Court is requested to mark with appropriate exhibit
numbers.''
Mr. Bangel: The plaintiff makes the same objection as to
the alleged paper writing.
The Court: These pictures are marked Defendant's Exhibits 2 and 3, on the same basis as Exhibit 1 was marked.
{The pictures refered to were markeq. Defendant's Exhibits
2 and 3.)
Mr. Rixey: ''4. Witness J ..Ralph Drewrey will testify that
for some years he has been the rental agent for the property
known as 858 Washington Avenue; that he never received
notice from anyone prior to October 7, 1955, that the railing
around the back porch was in bad condition or in need of repairs; that in the due course of the mail he received the letter
which I hold in my hand reading as follows : ''
Now, I haven't copied this, if'Your Honor please.
The Court: Well, if you intend to introduce it as an exhibit, it need not be read. .
Mr. Rixey: All right. I ask Your Honor to mark th.at exhibit.
page 8 ~ · Mr. Bangel: The plaintiff takes the same position that was taken on prior papers and pictures
offered by the attorney for the defendant.
The Court: This paper is marked Defendant's Exhibit 4.
{The paper referred to was marked Defendant's Exhibit
4.)
The Court: Without the necessity of repeating the Court's
statement on ea~h exhibit that may be offered, it is stated that
these are being marked for the record and do not indicate
that the Court is of the opinion that the same may be intro- ·
duced in defense of this case.
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Mr. Rixey: "This witness will further testify that commencing August 30, 1955, he has made all remittances of
income from the property described in the trust indenture to
The Seaboard Citizens National Bank of Norfolk.
'' 5. The witness G. B. Drew will testify that he is a carpenter; that he built and painted the back porch on the property known as 858 Washington A venue about four years ago;
that shor~ly after October 7, 1955, he installed a new rail on
the porch in the place where the photographs above referred
to sh9w that a railing has been removed; that he saw nothing.
to indicate that the old rail that had been removed was rotten
or defective.
page 9 r "Attention is invited to the _following facts:
"On November 2, 1956, the defendant filed (so marked),
in the Clerk's Office an affidavit denying that the property
referred to was owned, operated or •controlled by him at the
time of the accident complained of.
"On November 7, 1956, defendant filed in the Clerk's. Office
written motion to be relieved of default and therewith tendered and asked leave to file his grounds of defense with affidavit thereto attached. Those papers were all marked filed.
On November 15th the attorneys for the plaintiff and defendant appeared and argued and submitted to the Court the aforesaid motion, which motion was resisted by the plaintiff.
"Upon consideration of the evidence taken before Judge
Smith on April 10 and 11, 1956, and the evidence taken before
Judge Taylor on July 25, 1956, and the grounds of defense and
affidavits above referred to, and after argument by counsel, ·
the Court, having taken time for consideration, expressed his
views on the subject by his letter of November 20, 1956, which
has been filed.
'' Thereupon counsel for the defendant drafted a proposed
order which if it had been entered would have carried out the
views of the Court as expressed in his said letter in that it
would have ordered the grounds of defense and affidavit to be
stricken out. However, in accordance with objec-·
page 10 r tion registereq by the attorney for the plaintiff,
the Court refused to enter the order as presented,
and did enter a short order overruling the aforesaid motion
of the defendant, but not striking out the grounds of defense
and affidavits that had been previously filed and so marked.
"It is clear that the Court has held, over the objection and
exception of the defendant, that the defendant is in def a ult.
What is not clear to the defendant is the meaning and effect
of such def a ult.

72

Suprem~ Court of Appeals of Virginia

"It is noted that the old statutes providing for a writ of
inquiry to be entered and executed µpon a f allure of the defendant to plead in a common law action have been repealed.
Rule 3 :19 is now controlling.
"The last mentioned rule provides that a person in def a ult is not entitled to notice of any further proceedings. It
does not say that he is not entitled to appear in court and
participate in the further proceedings if he is sufficiently for:.
tunate to obtain notice. It says that he waives two things, (1)
trial by jury, and (2) all objections to the admissibility of
evidence. It is submitted that the expression of those two
·things, and only those two, amounts to the exclusion of all
other things as the subject of waiver. Except for those two
things then, the defendant waives no other rights
page 11 ~ of a litigant.
"It is submitted that regardless of his default .
he is not to be considered beyond the pale. He is still a human
being. He is a citizen, and entitled to due process of law,
and to equal protection of the law. He h~s. the right to refute
an unjust claim that is made against him. That the claim
being made against the defendant in this case is unjust and
without foundation in law is as clear as the noonday sun.
There is no shadow of a doubt of the fact that at the time of
the accident complained of the defendant did not own, operate or control the premises on which the plaintiff was injured.
"Attention is invited to the paucity of the allegations contained in the motion for ·judgment. Nowhere in the paper
is there any attempt to identify the property, except by the
description 'the premises located on Washington Avenue in
the City of Norfolk, Virginia.' I imagine that the Court will
take judicial notice of the fact that Washington A venue is a
street of considerable length and closely built up. Except by
inference the notice of motion does not even state that the
plaintiff was injured on that property.
''While defendant excepts to the action of the Court in refusing to relieve him of def a ult and in refusing to permit
him to file his grounds of defense if the orders
page 12 ~ heretofore entered be so considered, defendant
claims that even if in default he has a right to participate in the trial about to take place, and will do so except
to the extent in whole or in part as he may be forbidden by
the Court so to do. Defendant will conform to the rulings of
the Court; but in the absence of specific orders of the Court ·
respecting the participation of the defendant in the trial, the
attorneys for the defendant will participate in the trial and
do what they consider to be their duty towards the defense
of their client, in accordance with the foregoing statement.''
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The Court: This is the opinion of the Court, that the liability of the defendant for the injuries sustained by the plaintiff, Charles Davis, to the extent of the amount requested in
the motion for judgment has been fixed and that the defendant may not now deny said liability, provided, of course, that
the said Davis is able to prove that he did sustain injuries.
It is the further opinion of the Court that the defendant
may participate in the trial to the extent that he will be
allowed to cross-examine the witnesses produced by the plaintiff on the quantum of damages.
The defendant may, if he so desires, introduce evidence
relative to the injuries, if any, received by Davis on the occasion in question. The defendant will be allowed
page 13 r to argue before the jury on the question of the
quantum of damages or that, the infant received no
injuries and is consequently entitled to no damages. He will
not be allowed to argue the case on the merits, his liability
having been fixed by his failure to answer within the required
time as set forth in the Rules of the Supreme Court. Is that
clear?
Mr. Rixey: It is my understanding that Your Honor's
ruling is clear to the effect that so far as the merits of liability
are concerned, the defendant will not be permitted to make
any statement to the jury of his claim that there is no liability on the merits of the case, and will not be permitted to introduce any evidence that has been outlined in my previous
statement in reference to the merits of liability.
The defendant excepts to the action of the Court in its rulings in that regard and excepts to the rulings of the Court
forbidding him to introduce the evidence that has been outlined and stated above.
·
Now, I understand, Your Honor-and I don't want to do .
anything that will make a nuisance of myself; I do want to
reserve the rights of the defendant-it is my understanding
that it will not be necessary for me to make formal tender
of this evidence during the actual trial of the case. Is that
correct, sir?
page 14 r The Court: That is correct.
Mr. Bangel: In other words, I take it that Your·
Honor, by that, means that you are not ruling whether he has
made any tender at all other than what is on the record itself.
He is not before the Court as to liability and I have objected
to his being here on that phase of it; but, of course, there being
a record made as to all these proceedings, it speaks for itself?
The Court: The only thing I intended to rule was that Mr.
Rixey would not have to make a tender of the proof of the
facts outlined in his statement and that he would not have to

74

Supreme Court of Appeals of Virginia

make formal exceptions or objections during the trial, it being
understood that his objections and exceptions now made or
heretofore made will be considered as having been made during the trial of the case.
Mr. Bangel: I wonder if it would be appropriate for the
Court to tell the jury that the issue before them today is one
of damages?
Mr. Rixey: Will I be permitted to state to the jury the
reason that we are not going into the merits of the case!
The Court: You will not. Note your exception at this
time, if you will.
Mr. Rixey : I note an exception to the ruling of
page 15 ~ of the Court that the defendant will not be permitted to tell the jury that the only reason the
defendant is not resisting this claim on the motion is because
of the fact that the grounds of defense were not filed within
the time required by the rule and that the Court has held and
still holds that the defendant is in default and will not be
permitted to make any defense to the merits of the case.
(In the courtroom, prior to the empaneling of the jury, the
following occurred:)
·
The Court: Counsel come up here a moment, please.
( Counsel conferred with the Court at the bench.)
The Court: The Court of its own motion stated to counsel
that it was its opinion that {lefendant should be allowed his
privileg,e of striking three jurors, to which action of the Court
the plaintiff by counsel objects and excepts. I have been requested to examine the jury on the voir dire. Will you swear
them!
( The jury was sworn on the voir dire~)
The Court: Ladies and gentlemen, this is an action at law
wherein you will be requested to determine the damages of
'Mr. Charles Davis, an infant und!!r 21 years of age. Is that
the youngster Y
Mr. Bangel: Yes, sir. (Indicating child in the courtroom)
The Court: (Continuing) Suffered by him in an
page 16 ~ accident which occurred on the 7th day of October
of last year. Mr. Ben Cooper, who resides at
Moran and Redgate Av.enue, is the defendant. Are you or
any of you related by blood or marriage to the plaintiff or the
defendant Y Do any of you know why you cannot give both
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parties a fair and impartial trial according to the law and the
evidence¥ Hav·e any of you formed or expressed an opinion
as to the issue that will be presented to you in this case¥
Mr. Bangel, anything further you wish me to ask any member of the jury¥
Mr. Bangel: vVould Your Honor ask the jury whether
any of them know Mr. Ben Cooper¥
The Court: No, I am unwilling to ask that. I have asked
them :whether or not they were related to him by blood or
marriage, and by their silence they have indicated that they
are not.
Mr. Bangel: We save the point, sir.
Mr. Rixey: Am I permitted toThe Court: Yes, Mr. Rixey; is there anything you wish

meMr. Rixey: Yes. I should like to know if anybody knows
the plaintiff or his father and mother.
The Court: Whether they know them¥
page 17 ~ Mr. Rixey: Yes, sir.
The Court: I am unwilling to go that far. I will
ask whether any of them are related to the father or mother
of the infant by blood or marriage¥
(No response)
The Court: I take it that failure of response by the jury
indicates that they are not. Very well. Go ahead.
(The jury was empaneled and sworn.)
The Court: Gentlemen of the jury, your sole duty in this
case will be to determine and r-eturn a verdict for the amount
of damages the infant plaintiff, Charles Davis, is entitled to·
by virtue of the injuries, if any, he suffered in an accident"
which occurred on the 7th day of October of the year 1955.
{The witnesses were sworn, opening statement was made
by Mr. Bangel, and the following occurred:)
The Court: Do you wish to make any statement along the
lines indicated, Mr. Rixey?
Mr. Rixey: Not along the lines that Your Honor has held
that I may.
The Court: Very well.
(The following evidence was then introduced:)
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page 18 ~

DR. GEORGE E. PEACE,
called as a witness on behalf of the plaintiff, and
having been first duly sworn, testified as follows :
Examined by Mr. Bangel:
Q. State your name, please.
A. George E. Peace.
Q. Your occupation Y
A. Physician.
Q. Doctor; what medical school did you graduate from?
A. Howard University in Washington, D. C.
Q. When did you graduate Y
A. 1937.
,
Q. Are you licensed to practice medicine in this State Y
A. Yes, I am.
Q. When were you so licensed Y
A. August 12, 1941.
Q. Doctor, did you have any particular training after your
hospitalization, such as intern residence Y
A. Yes. I had one year internship at Homer G. Phillips
in St. Louis and three years residency in pediatrics at Homer
G. Phillips and Washington University Medical School.
Q. When you say three years specialized training in pediatrics, what is pediatrics?
A. The treatment of diseases and conditions of infants and
children.
page _19; ~ Q. Doctor, where are your offices located?
A. 1043 Church Street;
· Q. Are you associated with any hospital Y
A. Yes, Norfolk Community Hospital.
Q. Doctor, did you have occasion to see young Charles
.Davis for injuries sustained on the 7th of October?
A. Yes, I did.
Q. Where did you see him, Doctor Y
A. At Norfolk Community Hospital.
Q. What was his condition when you observed him Y
A. The child was in shock. He was admitted to the emergency room and the resident on, called me immediately because he felt he could not handle the condition. On arrival·
I immediately gave the child intravenous fluids while we typed
him for blood transfusion. It took about 25 minutes in order
to get a typing and sufficient blood, and then we gave him
five hundred c.c. of blood transfusion.
Q. Doctor, why would you give a person intravenous fluid Y
. A. To maintain the blood pressure. That is just a tempo-
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rary measure of maintaining the blood pressure until we can
give them a blood transfusion.
1
Q. Is that because of the serious condition of his shock?
A. Shock or circulatory collapse.
Q. Now, did you give him any other medicine at that time Y
A. Yes. He was given tetanus antitoxin, penipage 20 ~ cillin and, as I mentioned, intravenous fluids and
500 c.c. blood transfusion.
Q. Why was he given tetanus antitoxin Y
A. That is to prevent tetanus or lockjaw.
Q. What is lockjaw?
A. Lockjaw is an acute infectio:o. caused by a bacillus or
germ infection which is usually brought about by infection of
cuts, burns, nail injuries when received outside where they
may be contaminated with soil or dirt.
Q. For what reason did you give him the penicillin, Doctor Y
A. Penicillin to prevent immediate infection.
Q. Doctor, did you release him from the hospital at that
time?
.
A. What?
Q. Was he after he received this treatment released from
the hospital Y
A. No. He was admitted to the wafd.
Q. Doctor, how long did he remain in the hospital? What
date did he leaveY
A. Until October 11th.
Q. Was he well when he left the hospital Y
A. No. The policy there is to keep them only until they are
we feel out of danger, and the child returned to the·
page 21 ~ clinic aft.er that, the surgical clinic for further
treatment.
Q. Originally, when you saw him in your initial treatment,
in addition to these other things, was it necessary to perform
any stitching or sewing up of any condition there?
A. Quite extensive surgery to close the lacerations of the
face and the ear and laceration of the lumbar area. That is
in the lower portion of the back.
·
. Q. Doctor, I undei:stood Y?U to say there was a large-was
there a large laceration of his face?
,
·
..
A. I will read from the notes I hav.e here. There was a
large laceration of the left side of the face.
Q. Now, Doctor, let me ask you this: In addition to that
large laceration of the left side of the·face, was his ear damaged, left ear?

78

Supreme Court of Appeals of Virginia

Dr. George E. Peace.
A. The left ear was cut through. The ear lobe was cut
through completely.
Q. In addition to that, yo"!! said something about a lumbar
laceration. Would you tell us where the lumbar is?
A. The lumbar area is· commonly called the small of the
·
back.
Q. Doctor, as the result of this young man's condition, does
he have any permanent injuries?
·
A. According to my notes, there will be a permanent scarring of the face, ear and lumbar regions.
Q. Doctor, how much is your bill for services
page 22 r rendered this young man?
A. $100.
CROSS EXAMINATION.
By Mr. Rixey:
Q. I understand you to say that his permanent injury consists only of some scars, is that correct?
A. ThisQ. Will you answer that question? Is that correct?
Mr. Bangel: If Your Honor please, I think he was trying
to answer the question.
The Court: Let him give whatever answer he intended to
give; then I can pass on whether or not it is responsive.
A. This is the known permanent injuries at the time he was
released from the hospital: scarring.
By Mr. Rixey:
.
Q. Have you seen him since his release from the hospital?
A. Only in court. I hav;e not examined the child since.
Q. So as far as your testimony is concerned, then, the only
injury, permanent injury that you can testify to is from scarring on the outside of him?
A. That is correct.
Q. That is correct?
A. That is correct.
page 23 r Q. There is no injury on the inside, is that correct?
'A. I could not say that there is no injury on the inside.
Q. But you do not testify to any?
A. I cannot testify to that.
Q. And you did not observe any permanent injury on the in-
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side up to the time that you released him from the hospital,
is that correct?
A. No permanent injury, as I stated in my notes here; the
X-rays were negative.
·
Q. What is that?
A. I have it here the X-rays I took of the skull were negative and he had no symptoms of internal injury at the time,
he was released from the hospital.
Q. And when was he released from the hospital T
A. On the 11th of November.
Q. And the accident occurred when T
A. On the 7th.
Q. Of whaU ·
The Court: October, wasn't it T
A. Oh, that is the 7th of October and he was released on
the 11th of October and referred to the surgical clinic.
By Mr. Rixey:
.
Q. He wasn't released the 11th of November but the 11th
of October, is that righU
·
A. That is right.
Q. At that time he showed no internal injuryT
A. That is correct.
Q. Is that correct1
A. That is correct.

page 24

~

RE-DIRECT EXAMINATION.
By Mr. Bangel :
Q. Doctor, let me ask you this: Is there anything unusual about this child's face when he smiles or should cry,
requires the use of the muscles in this· area 1
, A. On looking at the child while being in court I noticed
that when he smiles the face is pulled to the side.
Q. To which side 1 The face of the child pulls to the side T
A. To the left side, I believe.
Q·. Now, Doctor, would it be natural from these injuries
for this child to haveMr. Rixey: Just a minute, if Your Honor please. This is
his witness. I don't think he has any right to lead him. He
has been over this field before.
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Dr. George E. Peace. The Court: I am afraid l must overrule itMr. Rixey : I note an exception,.
The Court: -on the ground of Rule 3 :19, Rules
page 25 ~ of the Supreme Court.
Mr. Rixey: I understood that Your Honor held
that I had a right to participate in it to the extent ofMr. Bangel: If Your Honor please·
Mr. Rixey: -mitigating the -damages.
The Court: That is right. Go ahead.
My Rixey: My motion is in reference to that, sir.
The Court: I have overruled your motion.
Mr. Rixey: I note an exception.
By Mr. Bangel:
·
Q. Doctor, would it be natural or would you expect this
child to have nightmares for some time after the injury, an
injury of this nature; wake up in the middle of the night crying and screaming, things of that kind?
Mr. Rixey: I object to that on the same ground, if Your
Honor please.
The Court: Overruled.
Mr. Rixey: That is in reference to a matter of the injuries
and not as to how this accident occurred.
The Court: I overruled it on the ground stated.
Mr. Rixey: Note an exception.
Mr. Bangel: Go right ahead, Doctor.
A. It is very com;mon for children to have night terrors
after an injury or an emotional upset.
page 26

~

By Mr. Bangel:
Q. Doctor, when you speak of intracranial injury, you are speaking of injury below the skull, are you not?
A. Within the skull; inside.
Q. Doctor, do X-rays show· injury to the brain?
A. As a rule X-rays will not show injury to the brain, they
will only show injury to the bones or the skull.
Mr. Rixey: I object to the further line of examination.
This is his own witness and he is testifying very pointedly
that he was released from the hospital on October 11th. He
sh~wed no indication whatever of ~my permanent j.njury outside of these scars ; and he has not examined the bov since that
time.
· •
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The Court: Gentlemen of the jury, I am going to ask you
to step in the hallway for a moment if you will, please.
( The following occurred in the absence of the jury:)
The Court : I will read from Rule 3 :19 of the Rules of the
Supreme Court of Appeals of Virginia. It states in part:
"He"-referring to the defendant who is in default-"waives
trial by jury and all objections to the admissibility of evidence." It will be understood, Mr. Rixey, that you are objecting to each and eve.ry question Mr. Bangel may ask and
· that the Cou;rt is overruling your objections on the
page 27 ~ ground that under the Rule aforesaid you have
no right to object to the admissibility of evidence.
Mr. Rixey: Well, I just wanted to say, Judge, that I understood from Your Honor's ruling in your room that I had a
right to participate in the trial of this case so far as the
damages were concerned, and that is the reason that I am
trying to participate to that extent.
The Court: I am not criticzing you in any way, Mr. Rixey.
I didn't wish to be understood as so doing. I am merely
trying to expedite the trial. I will allow you, within the limits
not proscribed by Rule 3 :19, to participate; but objections to
the admissibility of evidence are not allowed, that being one
of the penalities imposed by that rule upon theMr. Rixey: Might I make this observation: It is not the.
question of the admissibility of evidence, it is the question of
the improper examination of this witness, who is his witness
and·
The Court: You may have a point there. Let's go back into
it a little. What was your question?
Mr. Bangel: The question, Your Honor, was dealing with
the X-rays, in response to Mr. Rixey's cross examination
about cranial injury. I didn't go into that on direction
examination of this witness, and in response to his cross
examination I am now asking questions about the
page 28 r cranial damage, such as X-ray-he said the Xrays were negative. I think the jury has a right to
know what an X-ray will do, what it showed.
·
The Court: Unless you have other evidence that indicates
or other testimony of probative value, that this boy's skull
has been injured, I am not going to let you cross-examine or
re-examine this man on that point, since he has already stated
that the X-rays were negative and that he has no cause fo be-
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lieve that he suffered any permanent injuries to his skull other
than scars.
Mr. Bangel: If Your Honor please, we expect to show
that the child has headaches, and in order for the doctor to
pass on that I must showThe Court: I will allow you to ask the doctor, ·assuming
that the child has headaches at this time, whether or not in
his opinion they resulted from the accident; but that will be
as far as I will allow you to go. If you have any evidence
of internal injury to the child, it should be produced by other
medical testimony.
Mr. Bangel: Your Honor, the que~tion that I asked at the
time of Mr. Rixey's. objection was, Does an X-ray show internal injury? And Mr. Rixey had asked him about the X-ray
and he said it was negative.
.
The Court : I am' going to allow this jury to
page 29 ~ assume that a child has internal injury to his head
merely because the doctor would necessarily have
to say .that X-ray does not always disclose those injuries.
I am not going to allow you to prove it by a negative.
Mr. Bangel: No, sir. I don't want to do that. I think the
answer will beThe Court: My ruling on the specific question is that
I sustain the objection on my own motion, assuming that
Mr. Rixey has no right to object.
Mr. Bangel: We save the point.
( The following occurred in the presence of the jury after
a brief recess :)
.
By Mr. Bangel:
Q. Doctor, I understood you to say, in response to questions asked by Mr. Rixey, that the X-rays were negative and
that at the time he left the hospital you were under the impression that there were no intracranial injuries. Assuming
that he has headaches-and this pulling to the side of the face
that you mentioned you have observed-what would that indica~e Doctod
Mr. Rixey: I object.
A. It would indicate intracranial injury.
Tlie Court : I will allow it.
Mr. Rixey: I note an exception.
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page 30 }- By Mr. Bangel:
Q. What was your answer, Doctor?
A. It would indicate intracranial injury.
The Court: I have allowed it on the basis that you are
going to prove that he has headaches.
Mr. Bangel: Yes, sir. I am going to prove; I wanted to
do it while the doctor is here. Thank you, Doctor.
RE-CROSS EXAMINATION.
By Mr. Rixey:
Q. Now, Doctor, as I understand it, you treated this boy in
the hospital from the date of the accident on October 7 to
October 11, when he was discharged from the hospital?
A. That is correct.
Q. And X-rays were taken in the hospital?
A. That is correct.
Q. All necessary X-rays, weren't they?
A. Yes, they were.
Q. And as a result of the examination of the X-rays and the
result of your treatment of the boy and your observations as .
a doctor, when you released him on October 11 you were of
the opinion that he had no injury to the brain; isn't that so?
A. He showed no symptoms of it at that time.
Q. Showed no symptom?
page 31 ~ A. That is right.
RE-DIRECT EXAMINATION II.
By Mr. Bangel:
·
·
Q. Would it necessarily show symptoms at that time, or
could it show symptoms later?
Mr. Rixey:
The Court:·
Mr. Rixey:
The Court:

If Your Honor please.
I sustain the objection.
I may not beI sustain it ..

By Mr. Bangel:
Q. Doctor, let me ask you in this way: The mere fact that
you say your observation when he was released from the
hospital-what was his condition when he was released from
the hospital? Was he well?
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A. No, he was not well.
.
Q. Did he still have sutures in his face from the. A. The sutures were in and he had to return to the surgical clinic for removal; the following up was done in the surgical clinic or outpatient department.
Q. Doctor, this intracranial condition which is indicated,
could that appear after he was released from the hospital, as
a result of this injury T
page 32 ~

Mr. Rixey: I object.
The Court : I am sorry; read it.

By Mr. Bangel:
Q. This condition that we· are speaking about, could that
appear as a result
of this accident after he left the hospital T
,
Mr. Rixey: I object.
A. It could.
Mr. Rixey: If Your Honor please, there is not a particle
of evidence· of any intracranial injury.
Mr. Bangel: The doctor says in his opinionThe Court : I will allow the question.
Mr. Rixey: I note an exception.
Mr. Bangel: Answer that if you will, Doctor, please.
Mr. Rixey: What is the question T
The Court: Read the question.
( The last question was read by the reporter.)
The Court : Not "could it appear." I agree ; I didn't get
the question.\
By Mr. Bangel:
Q. Would it be probable?
Mr. Rixey: Wait a minute. I understand Your HonorThe Court: I will sustain the objection to the extent of
whether it "could appear."
By Mr. Bangel:
Q. Would it be possible T
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page 33 }

The Court: I will allow it as to the probabilities.

By Mr. Bangel:
Q. Will it probably be Y
A. Yes, probably.
Mr. Rixey: Just a moment. If Your Honor please, he
hasn't testified to any injury, any intracranial injury. How
couldThe Court : He stated, if I understood him correctly, that
the pulling of the face that' he observed and the headaches
that Mr. Bangel assures us will be proven, are evidences of
internal injury.
By the Court :
Q. Was I right or wrong, Doctor Y.
A. That is correct.
The Court: All right. Any further questions of this man Y
Mr. Bangel: No furtlier.
RE-CROSS EXAMINATION IL
By Mr. Rixey:
Q. To what extent do you know about any headaches the
boy has? Only what Mr. Bangel has just told you, isn't that
righU
A. I haven't testified that he has headaches.
Q. Exactly.
page 34 r A. I am simply answering the question.
Q. You don't know anything about any headacches, do you?
A. No, I don't.
·Q. And you and Mr. Bangel during the recess a few minutes
ago talked considerably about this case, didn't you?
A. No, we did not.
Q. WhaU
A. No.
Q. Didn't Mr. Bangel come over there where you were sitting and stoop down and talk with you a considerable time?
A. Yes.
Q. What did he talk about, this case or something else?
A. The matter of fees.
Q. What is that?
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The Court: The matter of fees.
A. The matter of fees.
By Mr. Rixey:
Q. Didn't talk about any head injury to the boy, did he¥
A. No.
Q. And the only time you heard about any headaches is
what Mr. Bangel has just told you sitting there in his seat!
Isn't that so¥
A. That is correct.
page 3!;>

r

RE-DIRECT EXAMINATION. III.

By Mr. Bangel:
Q. Doctor, if the child has headaches and complains constantly and acts listless and has not resumed his activity that
he had, vitality that he had prior to this accident, would that
be consistent with the ·injuries¥
Mr. Rixey: I object.
Mr. Bangel: We expect to showThe Court: I will allow it under Rule 3 :19. I think that
is a question of admissibility rather than procedure.
Mr. Rixey: I might say this: A little while ago you said
you woud exclude something of your own motion, if I do not
have any right. Might I ask Your Honor to exclude it on your
own motionf
The Court: Overruled.
Mr. Rixey: Note an exception.
Mr. Bangel: Read the question back.
( The last question was read by the reporter.)
A. It would be.
By Mr. Bangel:
Q. Doctor, Mr. Rixey asked you about X-rays. X-rays are
taken to determine bone injury, are they notf
A. That ·is correct. That is why we took these X-rays.
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page 36 ~

DR. CHARLES E. HORTON,
called as a witness on behalf of the plaintiff and
having been first duly sworn, testified as follows :

Examined by Mr. Bangel:
Q. State your name, please.
A. Dr. Charles Edwin Horton.
Q. Your occupation Y
A. I am a doctor of medicine.
·Q. Doctor, from what school did you graduate Y
A. From the University of Virginia.
Q. When did you so graduate?
A. 1947.
Q. Did you serve an internship at any place?
A. Yes. I had an internship, George Washington University Hospital.
Q. How about residence, Doctor Y
A. Residency and general surgery at George Washington
University Hospital and then residency in plastic surgery
at Duke University Hospital.
Q. Doctor, did you specialize in any particular branch of
medicine?
A. Yes, plastic and reconstructive surgery.
Q. What particular training have you had in your specialty?
A. The medical school, the . internship, the
page 37 ~ general surgery training that gener.al surgeons ordinarily have, plus three years of plastic surgery
residency in training at the hospital.
Q. Which hospital is that Y
A. Duke University.
Q. Doctor, are you connected with any hospitals¥
A. Yes, the hospitals in town, all of them.
Q. Will you name them for us, please?
A. I am on the staff of the Community and DePaul, at
Leigh, Norfolk General, Portsmouth General, Maryview.
Q. Doctor, you say you are on the staff of those hospitals Y
A. Yes.
Q·. Do you belong to any particular medical societies Y
A. Yes. The State Society and County Medical Society,
the Plastic Surgery Society, which is nationwide.
Q. Doctor, in order to belong to the Plastic Surgery So.ciety, are there any requirements Y
A .. Yes. We have to have a minimum amount of qualified
time before we are accepted into the- society. In other words,
members who have had training, judge on the younger mem-
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bers as to whether their training has been adequate or· not
before you are accepted in the society.
Q. Have you had any particular honor 'bestowed upon you
as a result of your specialty in plastic surgery?
page 38 ~ I am speaking. in reference-I know you are some.
what modest-I am speaking in reference to a trip
you made abroad for lecturing purposes in the medical profession.
A I was very fortunate a year and a half ago, I was selected by the American Society of Plastic and Reconstructive
Surgery to· go abroad to England and Western Europe and
lecture, see the other plastic surgery centers and come back
and talk on them in this country when I returned.
Q. Doctor, did you see young CharHe Davis for injuries he
sustained as a result of an accident?
A. Yes. I :first saw him on the 12th of J a.nuary.
Q. What was his condition when you saw _him?
A. At this time I examined him in my office and I noted
scars on the left side of his face. One scar ran anterior to
the ear, ru~ning from the tragus, and this scar ran inferiorly
and anteriorly for a distance of approximately :five to six
centimeters on the face. Then the scar ran into the ear
canal through the cartilage of the ear, and then ran posteriorly
and inferiorly f Qr about three and a half centimeters behind
the ear. The scar when I saw it at that time was raised and
I have in my notes hypertrophic in character, which means
elevated and large. The're were some large suture marks
along the length of the scar. The cartilage beneath the skin
of the ear was distorted due to the laceration. It was abnormal in its appearance. The scar was very
page 39 ~ tender on palpation and the patient had-I had
great deal of difficulty in order to examine the
scar because he pulled away from me. Also-I have been
motioning on the right, but that was on the left side. Also
the patient, in my office, would make a little motion in the
left side of his face quite frequently. We call this a tic. That
was quite noticeable. And the parents did give a history that
the patient had severe headache in the past.
By Mr. Rixey: ·
Q. What was that last thing?
A. The patient had severe headaches.
Q. You said som.eone said so, didn't vou?
A. Well, of course, that is the only way we can tell about a
headache.
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Mr. Rixey Your Honor, I object to hearsay. I don't
think it is proper evidence.
The Court: Overruled.
Mr. Rixey: I ask Your Honor to exclude that on your own
motion if I am not permitted to make an objection.
The Court: Overruled.
Mr. Rixey: I note an exception.
0

:

By Mr. Bangel:
Q. Now, Doctor, this scar that ran anterior to the ear from
the tragus of the ear inferiorly and anteriorly; how long was
that scar, D<?ctprT
page 40 ~ A. Five to six centimeters. That is about such a
distance (indicating).
·
Q. How wide were they T
A. I have here, at that time it was a quarter of a centimeter
in width.
Q·. What was the condition of that scad Was it irregular?
A. Yes.. It was opposite the desirable skin lines for a scar
to be placed in to disguise a scar. In other words, when you
smile, you see wrinkle li:r1,es going around the face this way and
across the forward this way (indicating). When we do surgery to disguise scars, we try and place those scars into those
lines across the chin this way. And this scar went the opposite way across the face, so that when the patient did ~mile,
of course, it was more noticeable than if they had been in the
right skin plane.
·
Q. As to the scar which extended through part of the ear,
I can't pronounce it; what part is that?
A. The tragus.
Q. Was that all the way through T
. A. Yes. That apparently was all the way through, to the
best of my knowledge, at that time, it had gone through.
Q. Now, was that scar regular or was it raised, hypertrophicT
· A. That scar also was distorted and the cartilage
page 41 ~ beneath it was elevated in an irregular manner.
Q. Was that scar contrary to the normal skin
lines?
A. Well, of course, inside the ear it doesn't make too much
difference how the skin lines go. However, it did run through
the ear canal and had closed the ear .canal partially ; not all
the way but there was some narrowing of the external .ear
canal. On the inside of the ear I don't think the skin lines
make too much difference.
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.

Q. Was there a scar on the lobe of the ear, the top ofA. Yes. The scar went through the lobe of the ear and to
the back of the ear.
Q. Was that scar completely through there Y
A. To the best of my knowledge, it was.
Q. Now, Doctor, what should be done medically to correct
this, help this condition Y
A. The patient complains of tenderness in the scarred
area. In order to correct the tenderness, I believe that this
patient has formed small neuromas within the scar itself, and
in order to correct that, the scarred area will have to be
excised and removed and normal tissue reapproximated.
Q. Doctor, will you explain to us how that is done!
A. The removal of the tissue Y
Q. Yes, sir.
A. We simply excise the scar. The scar is going
page 42 }- in an improper manner. We make incisions that
go down, the proper manner along the lateral side
of the scar and we bring this flap-it is very difficult thing
even for doctors to understand-called a Z-plastic--in which
we bring a flap forward and the upper flap backward, and we
change the direction of that line so that it goes down in the
proper skin, manner. In revising the scar that way, we would,
we hope, remove the small neuromas in the tender scar and we
hope they would not re-form.
~. Do they ever re-form, come back?
A. Yes; occasionally they do re-form.
Q. Now, Doctor, when you do that, is the person__:_doesn't
he have any scars left or anything at all?
A. Yes. No one in the world can take away a scar permanently. We can improve them, we can place them in the
proper skin line so that they will be minimized as much as
possible, but we can never-and no plastic surgeon in the
world can ever take away a scar completely.
.
Q. Doctor, this would be surgery that would have to .be
done to this young man; this surgery, would that require
hospitalization?
A. Yes. I estimated-my offic~
Mr. Rixey: Now, just a minute. He has estimated some·
cost; I object· to it. Of course I assume that Mr. Cooper
will have to stand another suit for the cost of this
page 43 ~ matter.
.
The Court: Overruled.·
Mr. Rixey: Certainly the child-
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Mr. Bangel: I object.
The Court: One minute. Let me see if it is covered by
the motion for judgment.
Mr. Rixey: Whether it is covered by the motion, it is not
a proper element of recovery.
The Court: One minute. In any event, I am going to read
and find out. (The Court examining document) I will allow
it.
Mr. Rixey: Note an exception.
By Mr. Bangel:
Q. Doctor, I was asking you, this operation fee; your plastic surgery is going to have to be done; will that require
hospitalization?
A. Yes. I Q. How long would you say he would have to be in the
•
hospital Y
A. I estimated approximately one week.
Q. Now, Doctor, in order for him to be ope'rated on, would
any anesthesia be required, anything of that nature Y
A. Yes. I would like to have an anesthesiologist put him to
sleep, and think for his own safety that should be done.
Q·. Doctor, how much would it cost to do this work?
Mr. Rixey: I object to that, if Your Honor
please. I take it that the boy himself would not be
responsible for anyMr. Bangel: Judge, I don't thinkThe Court: It is one of the elements of damage asked in
the motion for judgment. Overruled. Go ahead.
Mr. Rixey: I note an exception. May I state my excep,
tion, sir?
The Court: After the jury is out, you may dictate all your
exceptions.
,
Mr. Bangel: If Your Honor please, Mr. Rixey is so insistent on that, I won't even ask the doctor that question.
page 44

~

By Mr. Bangel:
_
Q. Let me :ask you this, Doctor. This future hospitalization that this child is going to require, is it for an ope:r:ation
which requires a specialist Y
A. Well, I-I think so. I would notQ. Does anyone perform that work normally, other than
specialists, in the City of Norfolk?
A. Of course, anyone could perform it but we. feel that

/
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plastic surgeons are the ones who have trained for it, so of
course I would recommend strongly that only a plastic surgeon do it.
Mr. Bangel: Thank you, Doctor.
page 45 ~

CROSS EXAMINATION.

By Mr. Rixey:
Q. Doctor, I understand that your specialty is plastic surgery?
A. Yes, sir.
Q. Is that correct, sirT
A. Yes, sir.
Q. You are not a specialist on the brain?
A. No.
Q. And you do not express any opinion at all, as I understand it, so far as any possible injury to the brain, is that
right?
'
A. I could if I had been asked as a general doctor, I could
give an opinion.
·
Q. You have not been asked that, is that correct?
A. Except for the headaches, which I believe to be a symptom of injury.
•
Q. I see. To what extent do you know anything about
headaches?
.
A. Just what the general doctor and the general surgeon
knows about it.
The Court: I think you misunderstood Mr. Rixey. He
meant what extent you know that the child is
page 46 ~ s.uffering headaches do you not, Mr. Rixey?
Mr. Rixey: Yes, sir.
The Witness: Why do I know he is suffering headaches?
The Court: Yes.
By Mr. Rixey:
Q. I asked you to what extentMr. Bangel: That is the question.
By Mr. Rixey:
·Q. What is your knowledge, your own knowledge, now,
about any headaches the boy has?
A. Only by the history that the family gives.
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Q. Who of the family gave the history?
A. The mother.
Q. His mother?
A. Yes.
Q. It is only from what the mother said that you know
anything about any headache?
A. That is right. Of course, that is the onlyQ. The boy has never told you himself about any headaches?
·
A. I asked the boy if he did have headaches and he said
yes.
Q. Did he say how many headaches he had had?
A. No. I don't think he can count. I cannot keep a record
of it.
Q. I see. And did the mother say how manyY
page 47 ~ She can count, can't she?
A. Yes, sir.
Q. Did she say how many headaches he has had?
A. I don't remember. I don't think I specifically asked
how many. 1 asked how frequently the boy was having it,
but I don't think the number was important.
Q. And you, as a matter of fact, weren't interested so far
as anything outside of the possibilities of the plastic surgery
in reference to the scars; isn't that right?
A. I think a good doctor has to be cognizant of the general condition of his patient and, of course, I didn't want to
do anything if he had other problems that should be taken
care of first.
·
Q. Well, let me ask you this, Doctor: You know Dr. Peace
there, don't you?
A. Yes, sir.
Q. Is he a good doctor?
A. Yes, sir.
Q. Now, if he treated this boy from the time he was hurt
on October 7 and had him properly X-rayed in the hospital and
discharged him on the 11th of October, and at the time that
he was discharged he saw no evidence whatever of any brain
injury, what would be your opinion?
A. Brain injury can come on anytime from the
page 48 ~ original time of the injury up to two or three years,
without any evidence at the time of discharge from
the hospital. That is why we have to watch so carefully.
Q. But you know nothing about that so far as this child
is concerned, of your own knowledge, I am talking of?
A. My opinion is-may I state what I think he has.
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Dr. Charles E. Horton.
Mr. Bangel: Yes. Go right ahead.
Mr. Rixey: I am not asking for your opinion along that
line, Doctor. I understood you are not a brain man and youMr. Bangel: Your HonorMr. Rixey: Wait a minute.
By Mr. Rixey:
Q. -and you did not examine the boy for any possible
brain injury, isn't that so?
Mr. Bangel: If Your Honor please, Mr. Rixey is asking
the doctor about his condition then, when the doctor wanted
to give him his opinion.
The Court: He asked him did he have any factual knowledge, not opinion, as I understood.
Mr. Rixey: Yes, sir.
A. My factual knowledge as to the brain injury in this case
is that the boy has headaches-which I obtained through
the history from the mother and the boy. That is one factual
.
indication. The second thing is that he has a tic
page 49 ~ on that side of his face, which is indieative of som.e
pathology. Now, of course, that comes from many
things and I cannot say that is specifically a brain injury, but.
it is indicative. The third thing is that in any fall as severe
as this, we know that there is always a brain injury. 'You do
autopsies on every patient who has a severe fall such as this
and you will find red cells.in their cerebral spinal fluid, which
is indicative of trauma to the brain. Now, how much trauma
it is no one can say because you can get by with 90 per cent
trauma of the brain and have no symptoms. But we know
that in any severe injury to the head, there is always some
brain injury.
By Mr. Rixey:
· Q. What do you know about the severity of this injury,
Doctor, if .you never saw the boy until January?
·
A. You can only judge by what is on the outside.
Q. What?
A. You can only judge by what is on the outside.
Q. And the only thing on the outside that you saw was
some scar tissue on the outside?
A. Some scars, yes, sir.
Q. What?
A_. Yes, sir.
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·Q. Now, is the boy cross-eyed?
A. Yes.
Q. He was cross-eyed before the accident, wasn't
page 50 ~ he?
.
,
.·
A. According to his history, yes.
Q. Who told you-about that?
·
A. The parents.
Q. You asked them about that?
A. Yes.
Q. Couldn't the cross-eye be the cause of headaches?
A. lt is a possibility.
- ·
Q. What?
A. It is a possibility.
Q. Just as muchMr. Bangel: If Your Honor pleaseMr. Rixey: Wait a minute.
Mr. Bangel: May I address the Court, Mr. Rixey? If
Your Honor please, we are not dealing with possibilities, we
are dealing with probabilities.
By the Court:
Q. What in your opinion did cause the headaches, assum:
ing that he has had them?
A. I do notQ. The eyes?
A. I do not believe the eyes caused, no, sir. I believe it
was from the accident.
By Mr. Rixey:
Q. Why do you say that, Doctor? Why do you say you
believe it was from the accident when you never
page 51 ~ saw the boy until January 12th and he was injured
·
on October 7th Y
A. There are two parts to taking care of a patient, in arriving at a diagnosis, and both of those parts are given equal
balance and weight in the doctor's mind. That is, the history
of the patient's injury and the physical examination. We
could not do anything without taking into account both of
those. Now, if the history given is wrong, that throws us
off. But I can only say what the history was in this case.
The history is that the patient did not have headaches prior
to the injury, and following the injury the headaches did occur.

/
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Q. And you also have the further inform,ation, do you not,
now-which you didn't have possibly before-that the doctor who treated this boy had proper X-rays taken, that
nothing was shown by the X-rays and that the doctor who
treated the boy was of the opinion that up to the ·time he
was released from the hospital he. showed·no evidence of any
brain injury at all¥ Isn't that so?
A. That is true.
Q. Did you know that before T
A. Well, I assumed when the doctor had treated himQ. Did you know that before you came here today¥
A. Yes. I knew that he received good treatment.
Q. When did you learn that T
A. Well, I have talked to the doctor many times;
page 52 ~- because we discuss our patients together.
Q. You talked with Dr. Peace about it?
A. Yes. We discussed..
Q. And he· told you that in his opinion the boy had no injury to the brain, didn't he Y
Mr. Bangel: If Your Honor please, he saidMr. Rixey: You just wait a minute.
Mr. Bangel :· I have a rightThe Court: He certainly has a right to object, Mr. Rixey.
What is itY
Mr. Barigel: The doctor has testified that he has talked
to Dr. Peace. Mr. Rixey said "He told you that he didn't
have. any injury to the brain.'' The doctor has been here today. He has testifiedThe Court: You are objecting on the ground that it is
hearsay?
·
Mr. Bangel: Yes sir.
The Court: Sustained.
By Mr. Rixey:
Q. Might I ask you, did Dr. Peace in his conversations that
you had with him, tell you anything_ contrary to what he testified here today Y
A. Oh, no.
Q. What?
A. No.
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DR. GEORGE E. PEACE,
recalled, testified further as follows :

Examined by Mr. Bangel:
Q What does this represent, these pictures?
Mr. Rixey: If Your Honor please, I object to the pictures
being brought here The scars have been thoroughly testified
to.
· The Court: Overruled.
Mr. Rixey: Note an exception. May I see them, please?
Mr. Bangel: Yes indeed.
Mr. Rixey: Am I permitted to see the pictures?
Mr. Bangel: He may. .
The Court: Certainly.
(The pictures we:re examined by Mr. Rixey.)
By Mr. Bangel:
Q. Doctor, what do these pictures represent?
· A. These pictures showing the scars of the left side of the
face and through the ear, and the second photo shows the.scar
which has dressing on it, of the injury in the lumbar area.
Q. And these of Charlie Davis, this young man that we are
talking about in this case; are the~eA. Yes, they are.
page 54

~

By the Court :
.
Q. They are scars as a result of the accident of
October 7th?
A. October 7th, that is right.
Mr. Bangel: I offer them in evidence.
The Court: The two pictures will be marked Plaintiff's
Exhibits 1 and 2.

(The pictures referred to were marked Plaintiff's Exhibits
1 and 2.)
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ELLEN DAVIS,
called as a witness on behalf of the plaintiff, and having been
first duly sworn, testified as follows :
Examined by Mr. Bangel:
Q. State your name, please.
A. Ellen Davis.
Q. You are the mother of young Charlie Davis¥
A. That is right.
Q. The plaintiff in this case. Mrs. Davis, did you take
your son to the hospital, the Norfolk Community Hospital,
for injury received in an accident?
page 55 r A. That' is right.
.
.
Q. Will you describe to his Honor and these
gentlemen of the jury his condition while you were taking
him to the hospital, wl;iat you observed¥
.
A. Well, he had-you mean from the start 1
Q. Tell what was wrong with him.
A. Well, he had bled so much that we-·well, he fell.
Q. I understand that. Where was the bleeding from 1
A. F'rom his ear, in his back.
Q. Was he bleeding freely or slowly¥
A. Yes, he was bleeding freely. He almost bled to death.
Q. Now, you rushed him to which hospital¥
A. Community.
Q. Here in Norfolk¥
A. That is right.
Q. Was he given treatment there at the hospital f
A. That is right.
Q. Was he permitted to return home after he left the hospital?
A. That is right.·
·Q. When did he leave the hospital?
A. He left the 11th of October.
Q. Now, when he left the hospital, was he well or did he
have to go home for further treatment?
page 56 ~ A. He had to go back, take further treatment ..
Q. When he went home, what was he able to do f
A. He wasn't able to do anything; stay in the bed.
Q. How long did he stay in the bed after he left the hospital¥
A. He stayed in the bed about four or five weeks.
Q. Now, he had stitches in his ear, did he not?
A. That is right.
'
Q. Where they operated on him?
A. That is right.
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Q. Were they removed later¥
A. That is right.
Mr. Rixey: I object to leading the witness.
The Court: · Reframe ; it is leading.
By Mr. Bangel:
.
Q. Now, Mrs. Davis, after your child left the hospital, was
there anything unsual about him at nighttime 1
A. Well, he would wake up often at night crying with his
head hurting; just get up screaming during the night.
Q. How long did that go on, Mrs. Davis 1
A. Well, he did that about three or four weeks.
Q. And prior to this accident-that is, before the accident
and after this accident, have you noticed any change in his
condition¥
·
A. Yes. His mouth is twisted and his eyes,
page 57 r when he cry his eye on the right side is closed
clean up.
Q. Now, was that before this accident¥
A. No.
.
Q. How about his getting around, movements; have. his
movements changed in any wayf
A. Well, he don't play like he used to play. He used to
play but don't play now nothing like he used to.
Q. What do you mean by that? Describe that.
A. Well, he just sits around. He don't care to play, complains of a headache most of the time.
Q. Was he like that before this accident1
A. No.
Mr. Bangel: You may come down.
Mr. R.ixey: May I examine her 1
CROSS EXAMINATION.
By Mr. Rixey:
Q. You are the mother of the little boy f
A. That is right.
Q. And you took him to the hospitaH
A. That is right.
Q. And I suppose you were with him at the hospital all the
· time he was there¥
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Ellen Davis.
page 58 ~-

A. No, sir.
Q. What¥
A. No, sir. I had to leave him.

Q. What1
A. I left him at the hospital.
Q. You never went to see him at alH
A. Yes, sir.
Q. What?
A. Yes, sir.
Q. What do you mean by ''Yes, sir''?
A. I went back to see him.
·Q. You went back to see him from time to time 1
A. That is right.
Q. You were there every day, weren't you?
A. No, I wasn't there every day.
Q. Well, every other day 1
A. That is right.
Q. What?
A. Well, if I didn't go there every day, I went at night.
Q. Well, you were there sometime during every day, weren't
you?
A. That is right.
Q. Well, that is what I want to get at. And how long was
he in the hospital?
A. He was in there four days.
page 59 ~ Q. And then you brought him home, is that right 1
A. That is right.
Q. You say that he would wake up crying, because his head
was hurtingY
A. That is right.
Q. Was that at the hospital?
A. No, sir; at home.
Q. What?
A. He was at home.
Q. He didn't wake up crying about his head hurting at the
hospital at alU
A. Well, I don't know that because I wasn't there when
he was asleep. He woke all the time I was at the hospital.
Q. You don't know about his complaining about his head
at· the hospital at alH
A. No.
Q. What?
A. No.
Q. But you know that he complained about his head after
he got home1
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A. That is right.
Q. When did he start complaining about it when he got
homeT
.
A. After they taken the stitches out.
Q. What?
page 60 ~ A. After they taken his stitches out.
Q. When did they take the stitches out T
A. The second day after he was home.
Q. The boy is cross-eyed, isn't he T
A. That is right.
Q. How long has he been cross-eyed T
A. He-I don't know exactly how long he has been crosseyed but he has been cross-eyed a little while.
Q. What?
A. I don't know exactly how long he been cross-eyed but
he been cross-eyed.a good while, one eye.
Q. What do you mean by a good while Y
A. Well, he-ever since heQ·. You mean since this accident?
A. No.
Q. He was cross-eyed before the accident, wasn't he?
A. Tha~, is right.
Q. What?
A. That is right.
Q. Have you ever had the boy ~~amined by a brain man Y
A. No, sir.
Q. Have you had him examined by any other doctor outside
of Dr. Peace and Dr. Horton?
A, No, sir.
Q. Those are the only two doctors?
page 61. ~ A. That is right.
Mr. Rixey: On that basis 1 if Your Honor 'please, I move
Your Honor to strike this whole evidence as to any brain
injury.
The Court: Overruled.
Mr. Rixey: Note an exception. No further questions.
RE-DffiECT EXAMINATION.
By Mr. Bangel:
Q. When the doctor asked you about his condition, you told
him frankly that he had been cross-eyed and told him all
about it?
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Ellen Davis.
Mr. Rixey: I object to leading the witness .
.A. That is right.
The Court: Sustained.
Mr. Bangel: Come down. That is our case, Your Honor.
The Court: .All right. Gentlemen of the jury, step in the
hallway if you will, please. Bring your instructions up here.
I ~ssume you have one on damages.
page 62

~

(The following occurred in the Judge's office,
in the absence of the jury : )

The Court:. Mr. Rixey, I am not at all certain that you
have any right to object to this instruction, although I could
be wrong in that respect, so I do not mean to cut you off
from objecting, if you follow me.· However, I shall be glad
for you to point out to me· any irregularities that you feel
appear therein. I see none myself in this.
·
Mr. Rixey: The defendant objects and excepts to the granting of this instruction (referring to Plaintff's Instruction
.A), on the ground that it is a peremptory instruction to the
jury to find for the plaintiff, which the Court is forbidden to
give under the statute against the giving fo the jury of
peremptory instructions finding for the plaintiff.
It is further submitted that there is no evidence of any
mental suffering sustained by the child.
The Court: You both are confined to argument on. the
quantum of damages. ·
(The Court then read the written instruction tQ the jury,
exception thereto having been previously noted by Mr. Rixey
as stated above. The case was then argued by counsel. .After
opening argument by Mr. Bangel, Mr. Rixey's argument was
commenced as .follows :)
page· 63 ~

Mr: Rixey: If it please Your Honor and gentlemen of the jury, you are concerned with the damages to this young boy only. His Honor says that you are
not concerned with the question of liability and I am not
permitted to argue the question of liability to you.
: ·As I say, you are concerned only with the damages suffered
by this'little boy and I am not going to try to encroach upon
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the ruling of the Court in ~ny respect and I will confine my
argument solely to the question of damages.
In addition to that, the Court has told you gentlemen in
his ruling that I had no right to.
The Court: One minute. I think you should confine yourself to that argument. You have given an explanatory state·
ment. No further should be required.
Mr. Rixey: Well, might I make the statement to Your
Honor out of the presence of the jury, sir?
The Court: All right. Come on into chambei:s.
(The following occurred in, the Judge's chambers, in the
absence of the jury:) .
Mr. Rixey: In Your Honor's rulings on a number of my
objections .to. the evidence, Your Honor has stated in the presence of the jury that I have no right to object to the admissibility of evidence under Rule 3 :19.
The Court: Unquestionably true.
,page 64 ~ Mr. Rixey: I simply remind the jury of Your
Honor's ruling on that score.
The Court: I don't think there is any necessity of commenting on my rulings. I suggest that you made an introductory statement that was not objected to, where you said
you would confine yourself from there on to questions of
quantum of damages, and that you do so confine yourself
from here on.
Mr. Rixey: All right. Now, I want to bring this out to
the jury, if Your Honor please, that Mr..Bangel has asked
many questions that were, in my opinion, not admissible evidence and I was not permitted to be sustained on my objections in .reference thereto because of this rule.
The Court : I here and nowMr. Rixey: · Wait a minute. Let me state it, please, sir ..
The Court: I beg your pardon.
Mr. Rixey: And in one particular, instance, it was such
that his Honor stated that although I did not have a right
to object on account of the rule, that Your Honor ·sustained
the objection or forbade the question to be answered on Your
Honor's own motion.
·
The Court: I see no necessity nor right of counsel for
defendant commenting on my rulings.
page 65 ~ Mr. Rixey: I note an exception.
T4e Court: The argument from. here on should
be confined to questions of damages.
Mr. Rixey:. I note an exception.
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(During further argument by Mr. Rixey, the following occurred:)
Mr. Rixey: And I submit to you, there is not a particle of
evidence in this case, ·responsible evidence in this case, of
any intracranial injury to this child. How often the boy
had headaches I don't know. 'Whether the headaches that
he had were from cross-eyedness or from some other cause
I don't know. You know and I know that headaches can be
caused in the human body by many and sundry causes. And
we don't even know how often this child had headaches; We
know that he was cross-eyed and we know that is a cause of
headaches. The boy might have been constipated from time
to time. I don't know. I imagine that you gentleman know
that constipation may cause headaches.
Mr. Bangel: I think Mr. Rixey ought to confine.himself to
the evidence in this case, not go astray.
The Court : The evidence of the case as given by the doctors is that the headaches may be caused by cross-eyes but
· that in his opinion they were caused as a result of the injuries.
received in the accident.
page 66 ~ Mr. Rixey: I object to that statement and take
an exception to it.
The Court: I have to pass to a certain extent on the evidence when there is objection; I have to recall the evidence
to a certain extent when there is objection to argument on
the ground that it was not in the evidence.
Mr. Rixey: I except to that statement on the part of the
Court as an improper statement of the evidence and an improper comment upon the evidence. Excuse me, sir.
The Court : I just said go on.
Mr. Rixey: It is my recollection of the testimony-I suppose the Judge is talking about the testimony now of Dr.
Horton. I assume that is the one he is talking about. And
what is Dr. Horton's testimony along that lineT That he is
not a brain specialist, he wasn't called in this case from the
standpoint of the brain; he never talked to the child about
any headaches. He said the child was cross-eyed and it was
a well recognized medical fact that cross-eyedness could cause
headaches. The o·nly thing that he knows about any headaches is what the mother told him, and he wouldn't tell us
what the mother told him in reference to the number of headaches, the spacing of the ·headaches-he didn't know. And
there is not a particle of evidence, I submit, gentlepage 67 ~ men, to show that this child had any intracranial
injury. Now, you gentlemen may differ with me on
that score. Apparently the Judge differs with me on that
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score·. But I ask you to go back to the testimony of the attending physician, who ought to know more about this case
than anybody else. so far as the injury is concerned. And
what does Dr. Peace say? Dr. Peace says "I treated that
. boy in the hospital from October 7 to October 11, when he w~s
discharged. And when he was discharged, I saw no evidence
whatever of any injury at all outside of these outside in.juries, the one to the· ear and the other to, the back.'' No
evidence of any injury on the inside, no evidence of any intracranial injury. And he has been the doctor, ready to testify
in this case ever since that child was hurt, and the first time
that he hears about the possibility of any intracranial injury
is when Mr. Bangel, sitting in that seat, suggests to him.
.

.

{The argument by Mr. Rixey then continued, and at the
conclusion thereof the following occurred : )
The Court: Gentlemen of th~ jury, in connection with
objection that was made by Mr. Bangel, .I commented on my
recollection of certain of the evidence. I felt that I had to
do so in order to explain niy ruling. However, I wish to bring
to your attention, emphasize that you and you
page 68 ~ alone are the sole judges of the facts of the case
and you must depend on your recollection and not
on mine or that of counsel as to what the several witnesses·
m~y have testified to. Go ahead, Mr. Bangel.
(During the course of Mr. Bangel's closing argument to the
jury the following occurred:)
Mr. Bangel: So it may be difficult for you to realize what
this young child has gone through and will go through in the
future. · But in order to fairly, justly and adequately compensate him according to the Court's instruction you should
try to realize what he has gone through and will go through.
This is his only day in court. He can't come back later and
say "The plastic surgery hasn't helped. Those formations
have gone back. It is tender, worse"-or ''better," and ask
for additional damages. He can't come back for injuries,
intracranial injuries and ask for additional damages. This
is his day in court. And I may say to youMr. Rixey: If Your Honor please, I should like to make
a point there, if I might. I shall be glad to make the statement here or, if Your Honor wants me to make it in the absence of the jury Y
The Court: I don't know what the point is so it is mighty
hard for me to pass on where it should be made.
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(At this point counsel conferred with the Court
page 69 ~ at the bench.)
The Court: I will overrule Mr. Rixey's objection, granting
him leave to state his exception,· the reasons therefor, when
the jury retires.
Mr. Bangel: Thank you. As I was saying to you gentlemen, this child has sustained injury and I may say further
to you that the money that you award him will be protected·
by this honorable Court. Not one nickel of it can be spent
without his Honor's permission.
·
•
(The argument by Mr. Bangel then continued, at the conclusion of which the jury retired to consider its verdict, and
in their absence the following occurred:)
Mr. Rixey: When I objected to the argument of counsel
wherein he stated that this was the sole opportunity that the
plaintiff had to submit his case to the jury and the sole opportunity he had of obtaining a verdict, the Judge called
attorneys to his bench and I stated my position in reference
to my objection as follows:
According to the undisputed applicable factsMr. Bangel: The facts are disputed but, however, there
has been no need toMr. Rixey: Wait. State that later on.
According to the undisputed, applicable facts, the property
on which the child was injured, forming the basis
page 70 ~ of this suit, was not owned, operated or controlled
by the defendant, Ben Cooper, at the time of the
accident but was owned, operated and controlled by the Seaboard Citizens National Bank of Norfolk. Therefore, there
is nothing to prevent the plaintiff from bringing a ne~ suit
against the Seaboard Citizens National Bank of Norfolk an:d
recovering a judgment against that company if the merits of
liability are with the plaintiff. After the trial of such a sug.gested suit, the plaintiff would have a right to collect whichever judgment it saw fit. Therefore, the statement of counsel to the jury that this is the only opportunity that the. plain"'..
tiff has to submit its case to a jury is inaccurate and incorrect.
The defendant excepts to the action of the Court in his ruling
on my objection.
.

•

•

•

A Copy-Teste:
H. G. TURN~R, Clerk.
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