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AMENDED MOTION FOR JUDGMENT.

1. As directed by order of the Circuit Court of Prince
Edward County, entered June 28, 1960, sustaining a Demurrer
filed to the Motion for Judgment filed by the Plaintiff in
this matter, your Plaintiff would hereby file an Amended
Motion for Judgment against you and each one of you in the
Circuit Court of Prince Edward County for the sum of
$10,000.00 for this :
2. That heretofore, to-wit: on or about the 27th day of
January, 1960, in the nighttime of that day, I was lawfully
traveling and operating my 1952 Studebaker Sedan along
and over vVest Third Street in the Town of Farmville, Prince
Edward County Virginia, and was traveling in a Westerly
direction along said Street between North Street and
Randolph Street in the said Town.
3. That on the same night, you, Frank Richard Allen, as
the servant, agent or employee of you, G. M. Davis and
Clarence 0. Thomas, trading as Davis and .Thomas, did park
a large GMC Tractor Trailor Motor Truck or van on and
upon the hard surface of said street, in a forbidden parking
zone.
4. That you, Frank Richard Allen, as the servant, agent or
employee of you, G. M. Davis and Clarence 0. Thomas allowed
said vehicle to remain in said prohibited parking zone, and
negligently failed and refused to remove the same from said
prohibited parking zone, did fail and refuse to have said
truck equiped with lighting equipment as required
page 7 } by law, and did wholly fail and refuse to put out
flares or warnings as required by law and did
wholly fail and refuse to display upon said said standing or
parked truck the parking lights required by law, nor did take
any percautions to pTevent the motoring public, including
the undersigned, from striking your said truck, it being in a'
place of peril, and not readily .discernable to the approaching
motor vehicles unless properly lighted,. because of the fact
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that at the time the said vehicle was parked on the street
aforesaid, or while being allowed to remain on the street
aforesaid, it was late twilight or early dark, and the weather
conditions were rainey and misty, requiring the utmost care
and duty upon you to protect said truck and prevent the
same from being a hazard to traffic normarlly using West
Third Street in the Town of Farmville as aforesaid.
5. That the place in which your vehicle was parked was
readily open to the traveling public and parking was
prohibited at the point of parking of your truck so that this
place would be available to the traveling public upon said
street.
6. That because your unlawful acts and negligence acts
and omissions, my said automobile, in which I was driving as
aforesaid, was caused to, and did run into the said truck with
great force and violence and I was greatly bruised, broken,
mangled, and injured about my head, body and limbs and was
rendered sick sore, lame and disable for a long period of time,
was caused to suffer great physical pain and mental anguish
and was so continued to suffer for an indefinite time in the
future. And because of the aforesaid negligent acts, my
said automobile was smashed, mashed, broken and damaged
and I was caused to incurr heavy expense because of the loss
of said automobile and being treated for the injuries above,
to-wit: Medical and ambulance service, hospital stays,
medicines, replacement of automobile, and whereby have been
permanently disabled and caused continual pain about my
head, body and limbs to my great suffering and damage,
wherefore, I move said Court for a judgment
page 8 ~ against you for the sum of $10,000.00.
Respectfully submitted,
SAMUEL A. BROOKS
By WILLIAM F. WATKINS, JR.
Counsel.
WILLIAM F. WATKINS, JR., p. q.
Municipal Building
Farmville, Virginia.
This is to certify that a copy of the above Amended Motion
for judgement wa~ this date mailed to· A. Christian Compton,
of May, Garrett, Miller and Newman, Attorneys at Law
1233 Mutual Building, Richmond, couns~l of record fo;
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Frank Richard Allen, G. M. Davis and Clarence 0. Thomas.
Given under my hand. this the 11th day of July, 1960.

WILLIAM F. WATKINS, JR.
Attorney.
Filed in the Clerk's Office of the Circuit Court of Prince
Edward County, Va., this the 11 day of July 1960.
HORACE ADAMS, Clerk.
page 9}
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GROUNDS OF DEFENSE.
The grounds of defense of the defendants:
(1) That they deny that the amount of Ten Thousand
($10,000.00) Dollars, or any amount, is due by the defendants
to the plaintiff.
' (2) That they admit the date and location of the accident
in question and the parties involved, but otherwise deny
each and every allegation contained in paragraphs 1 and 2
of the motion for judgment.
(3) That they deny each and every allegation of paragraphs
3, 4, 5 and 6 of the motion for judgment.
( 4) That they were guilty of no act or acts of negligence
which constituted a proximate cause of any injuries or
damages to the plaintiff.
(5) That the plaintiff was guilty of negligence which was
the sole proximate cause of the accident complained of.
(6) That without admitting, but expressly denying, that
they 'vere guilty of any negligence whatever, nevertheless,
say that the plaintiff was guilty of contributory negligence
which was a proximate cause of the accident in question.
(7) That the accident resulted from a mechanical breakdown upon the vehicle of the defendants.
page 10 }

It is certified that the original of this grounds of
defense was mailed to the Clerk of this Court for
filing and a copy thereof was likewise mailed to William F.
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Watkins, Jr., Esquire, counsel of record for the plaintiff,
on this 25th day of July, 1960.
FRANK RICHARD ALLEN
G. ~I. DAVIS
CLARENCE 0. THOMAS
By A. CHRISTIAN COMPTON,
(MAY, GARRETT, MILLER
AND NEWMAN),
Counsel,
1233 Mutual Building,
Richmond 19, Virginia.
Filed in the Clerk's Office of the Circuit Court of Prince
Edward County, Va., this the 26 day of July -1960.
IIORACE ADAMS, Clerk.
page 11
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INSTRUCTION NO. A.

The Court instructs the jury that no presumption of
neg·Iigence arises that the defendants were negligent upon
a mere showing that the plaintiff was damaged, but the
burden of proof is upon him to establish every essential
element of his ease by a preponderance of the evidence, that
is to say, that the defendants were guilty of some act or acts
of negligence charged which constituted the sole proximate
cause of the collisign. If you are undecided as to whether or
not such a case has been made out, you should find in favor
of the defendants. A verdict should not be based upon
speculation, surmise, conjecture or sympathy but should rest
entirely upon the evidence in the case and the instructions
of the Court.
The Court instructs the jury that the term ''preponderance
of the evidence" does not necessarily mean the greater
nutnber of witnesses. It means t~e greater weight of the
evidence to which you give credence. You are the sole judges
of the evidence and have the right to believe or refuse to
believe any witness and upon the credibility of any witness
you may take into consideration his or her interest in the
matter in controversy, the reasonableness or unreasonableness
of his or her statements, his or her bias or prejudice in the
matter if any appeared, and his or her demeanor upon the
witness stand.
Given.

J. W. F.

6

Supreme Court of Appeals of Virginia

p~e

12

~

INSTRUCTION NO. B.

The Court instructs the jury that the law of Virginia
recg'fllizes the doctrine of contributory negligence which

provides that even .though a defendant may be guilty of
negligence, if the plaintiff was likewise guilty of negligence
which was a proximate cause of, efficiently contributed to
cause, or concurred to cause the accident, then the plaintiff
is barred from a recovery.
And in this connection you are told that the law does not
attempt to apportion negligence, that is to say, to determine
the degree of negligence which both parties may have been
guilty of and award a finding in favor of the one guilty of
the lesser degree of n~gligence., In such an instance, the
law does not permit a recovery of the one guilty of the lesser
degree of negligence if it efficiently contributed to cause the
accident.
And if you believe from the evidence in this case that the
plaintiff was guilty of any negligence which was a proximate
cause of, efficiently contributed to cause, or concurred in
causing his injuries, then you should find your verdict for the
defendants, even though you may believe that the defendants
themselves were guilty of negligence which was a cause of the
collision.
Given.

J. W.F.
page 13
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INSTRUCTION NO. C.

The Court instructs the jury that it was the duty of the
plaintiff to exercise a reasonable lookout at such times and
places as such a lookout would have been reasonably effective.
Such a duty is a continuing one and is not discharged at any
particular time or place. If, from the evidence, you believe.
that the plaintiff failed in this regard and that such failure
constituted a proximate ~use of the collision, then you should.
find your verdict for the defendants.
Given.

J. W.F..

Frauk Richard AI.len v. Samuel A. Brooks
page 14
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INSTRUCTION NO. D.

The Court instructs the jury that it was the duty of the
plaintiff in the operation of his automobile:
(1) To keep his automobile under reasonable control;
(2) To drive his automobile at a reasonable speed under

the c.onditions and circumstances then existing and in no
event exceed the speed limit of 25 miles an hour; and
(3) Not to drive his vehicle recklessly or at a speed or in a
manner so as to endanger life, limb or property of any other
person.
And if you believe from the evidence that the plaintiff
violated any one or more of these duties and of such violation
constituted a proximate cause of, efficiently contributed to
cause or concurred in causing the accident, then you should
find your verdict for the defendant's even though you may
believe that the operator of the defendant's vehicle was
likewise guilty of negligence.
Given.

.,
page 15

~

J. W.F.

INSTRUCTION NO. E.

The Court instructs the jury that in the case of an
en1ergency as the result of a mechanical breakdown, a vehicle
may be stopped on the highway close to and parallel to the
right-hand edge of the roadway.
Given.

J. W.F.
page 16
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INSTRUCTION NO. F.

The Court instructs the jury that where the operator of a
vehicle becomes aware, or by the exercise of reasonable
<'are should be aware, of the existence of a potential dan O'er
ere a ted by the negligence of the operator of another vehi~le
and thereafter by an independent act of negligence bring~
about an accident, the condition created by the first operator
hecomes a mere circumstance of the accident, but is not a
pt·oxirnate cause thereof.

8
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The couFt tells the jury that is you believe from a
preponderance of the evidence that the truck driver was
negligent and that the driver of the automobile was aware,
or in the exercise of reasonable care should have been aware
of such negligence, and thereafter the operator of the
automobile. had an opportunity to avoid the accident but
failed to do so, then the negligence of the driver ·Of the truck
was not a proximate cause of the accident but a mere
circumstance thereof and you should find your verdict for the
defendants.
Given.

J. W.F.
page 17
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INSTRUCTION NO. G.

The Court instructs the jury that the burden of proof
resting on the plaintiff in this case includes not only the
burden of establishing the defendants liability to him, but
also the burden to establish by the preponderance of evidence
the nature, extent and duration of any injury he may claim.
The plaintiff rnust show by such preponderance of evidence
that each specific complaint or ailment claimed by him as an
element of damage was a direct result of the circumstance on
which he relies for a recovery. It is not sufficient for him
to show that any such particular complaint or ailment may
or may not, with equal probability, have resulted from such
circumstances or from natural or other causes. The Court,
therefore, tells you that, even if you find for tbe plaintiff, in
assessing his damages, you must not consider any element of
dan1ag·e or expense except those which you believe from a
preponderance of the evidence were directly caused by the
accident in question.
Given.

J. W. F.
page 18}

INSTRUCTION NO. J.

The Court instructs the jury that sunset on January 27,
1960 ooou rred at 5 :26 P. M.

Given.

J. W. F.

Frank Richard Allen v. Sa1uuel A. Brooks
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INSTRUCTION NO. 1.

The Court instructs the jury that it was the duty of Frank
Richard Allen, at the time of the accident in question, to
comply with the laws of the Commonwealth of Virginia and
the Town of Farmville, in the following particulars :

•

•

•

•

•

2. Not to park a vehicle in such a manner as to impede or
render dangerous the use of the highway by others, except in
the case of an emergency or as a result of accident or ·
mechanical breakdown in such cases, making a report to the
nearest police officer as soon as parctical and moving the
vehicle as soon as possible.
3. To cause to be displayed upon any vehicle parked or
stopped upon the public highway in the Town of Farmville,
whether attended or unattended, from one-half hour after
sunset to one-half hour before sunrise, one or more lamps
projecting a white light visible in clear weather at a distance
of 500 ft. to the front of such vehicle and projecting a red
light visible under lilre conditions at a distance of 500 ft. to
the rear of such vehicle.
4. To display upon any vehicle upon the highway in the
Town of Farmville, lighted lamps and illuminating devises
clearly visible in front 500 ft. and in the rear 500 ft., from
one-half hour after sunset to one-half hour before sunrise
and at any other time when due to insufficient or unfavorable
atmospheric conditions, persons in/or vehicles on said
highway are not clearly discernible at a distance of
page 20 ~ 500 ft.
And if the jury believes from a proponderance
of the evidence that the defendant violated any one -or more
of these provisions, then he was guilty of negligence; and if
the jury believes that such negligence was the sole proximate
cause of the accident, then the jury should find for the
plaintiff and fix the dan1ages as set forth in other instructions.
Given.

J. W. F.
page 21
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INSTRUCTION NO. 3.

The Court instructs the jury that in so far as the defendant
relies on the alleged contributory negligence of the plaintiff,
the burden is on the defendant to prove such contributory

10
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negligence on the part of the plaintiff by a proponderance of
the evidence, unless the evidence offered by the plaintiff shows
that he was guilty of such contributory negligence, or unless
it may be fairly inferred frmn all the evidence and
circumstances of the case. Even though acts of negligence
of the plaintiff may be proven, such negligence will not bar
his recovery in this case, unless the jury further believes
from the evidence that it effeciently contributed to the
accident.
Given.

J. "'\V. F.
page 22
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INSTRUCTION NO. 4.

The Court instructs the jury that one who negligently
inflicts a personal injury on another is responsible for all of
the ill effects resulting therefrom, considering the condition
of health of the plaintiff when he received the injury. The
defendants liability is in no way lessened or effected by the
reason of the fact that the injuries or some of them would not
have resulted had the plaintiff been in the of health or that
they, or some of them, were aggrevated ·Or rendered more
difficult to cure by reason of the fact that the plaintiff was not
in the best of health. ''7here the presence of disease or
existing physical condition, aggrevated or prolong the injury,
such increased or added damages may be recovered.
If you find from a proponderance of the evidence that the
plaintiff is entitled to recover in this case, then in assessing
such damages you should do so with reference to the
following:
1. The physical and mental pain and suffereing endured and
which ma.y be expected to be endured by the plaintiff,
occassioned by the injuries sustained in the accident, if any.
2. The extent and duration of disability resulting from
said injuries, if any, and whether temporary or permenant.
3. The medical, hospital and other bills, if any, incurred as
a result of said injuries.
4. The loss, or damage to the automobile of the plaintiff.
page 23

~

And from all these as shown by the evidence,
assess his damages at such sum as you may believe
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will fully and fairly compensate the plaintiff for all the
injuries and disability ·sustained by him as a result of the
accident, but not in any event, to· exceed the sum claimed in
the Motion for Judgment.
Given.

J. W. F.
page 24
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INSTRUCTION NO. H.

The Court instructs the jury that the proximate cause of
an injury is that cause which in natural and continuous
sequence unbroken by any efficient intervening cause produces
the injury and without which the result would not have
occurred.
In this connection t;he court instructs the jury that, although
there may be some other cause which contributed to the
damage and injuries of the plaintiff, if that cause alone would
not have been enoug·h to produce the accident and the
injuries resulting therefrom, you should find for the defendant
if you believe from the preponderance of the evidence that
he was negligent and that his negligent act operated to
produce the injuries complained of.
Refused.

J. W. F.
page 25
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INSTRUCTION NO. I.

The Court instructs the jury that if a party knows of a
material witness and fails to call him to testify, then the
presumption is that if that witness testified, his testimony
would be unfavorable to such party.
Refused.

J. W.F.
page 26
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INSTRUCTION NO. 2.

The Court instructs the jury that the evid.ence in this case
discloses that Samuel A. Brooks was operating his motor
vehicle in his proper lane along "'\Vest Third Street in the
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Town of Farmville, and that in such operation he had the right
assume that no vehicle or obstruction would be placed or
parked on the highway in ·front of him.

to

Refused.

J. W. F.
page 27

~

At a Circuit Court continued and held for the
County of Prince Edward, at the Court House
thereof, on Wednesday, the 30th day of November, in the
year of our Lord .one thousand nine hundred and sixty, and in
the 185th year of the Commonwealth.
Present: Hon. Joel W. Flood, Judge.
Samuel A. Brooks,

v.
Frank Richard Allen, G. M. Davis, and Clarence 0. Thomas.
~fOTION

FOR JUDGMENT.

This day came the Plaintiff Samuel A. Brooks together with
W. F. Watkins, Jr., his attorney, and Frank Richard Allen,
G. M. Davis and Clarence 0. Thomas came also together
with A. Christian Compton and J. B. Wall, Jr., their attorneys;
and the issue being joined on the Plaintiff's motion for
judgment against the said defendants, there came a jury towit: Harry J. Nash, Horace F. Burton, Ernest Wesley,
W. A. Collie, Wallace Baldwin, Hunter Crafton, and Mrs. J. T.
Hall, who were selected, drawn and summoned and sworn to
well and truly try the issue joined in this case and a true
verdict render according to the evidence. And having heard
the evidence the jury retired to their room, and after some
time returned into Court and rendered their verdict as follows:
''\Ve, the jury, render a verdict for the Plaintiff in the amount
of $5,720.00 for damages.'' Whereupon the Defendants, by
counsel, moved the court to set aside the verdict of the jury
as contrary to the law and the evidence in this case and enter
judgment for the Defendants, which motion, at the request of
counsel for the Defendants, is continued for further hearing
a.t a later day of this term.

Frank Richard Allen v. Samuel A. Brooks
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Entered January 16, 1961.
ORDER.
The Court having heard argument on January 9, 1961 upon
the defendants' motions to set aside the verdict of the jury
and enter final judgment in their behalf, or in the alternative
to award them a new trial, and on all other issues, on the
ground that the verdict is contrary to the law and the evidence
and without evidence to support it and that the verdict is
excessive and for other reasons assigned during the progress
of the trial; also for the misdirection of the jury both in
g-ranting instructions and refusing others; the Court, after
consideration, doth severally overrule the same to which
actions of the Court the defendants, by counsel, severally
excepted.
Upon consideration whereof, it is ordered that the plaintiff
recover against the defendants the sum of Five Thousand
Seven Hundred Twenty ($5,720.00) Dollars, the amount
awarded by the jury in their verdict, together with interest
thereon at the rate of six per cent (6%) per annum from
November 30, 1960, the date of the verdict, and the costs of
the plaintiff in the prosecution of this action.
And the defendants having indicated their intention to apply
by petition to the Supreme Court of Appeals of
page 29 ~ Virginia for a writ of error and supersedeas to this
judgment, on the motion of the defendants, by
counsel, it is ordered that the execution of this judgment
against the defendants be, and the same hereby is, suspended
for a period of four (4) months from this date and if such
petition is presented within such period, the operation of the
said judgment is suspended thereafter until such Court shall
have acted on the petition, provided tl1at the defendants or
someone for them, within thirty (30) days of this date, shall
enter into bond in the penalty of Six Thousand Five Hundred
($6,500.00) Dollars with security to be approved by the Clerk
of this Court, conditioned and payable as the law directs,
according to the provisions of Section 8-477 of the Code of
Virginia of 1950, as amended.
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I asked for this.
vVILLIA~I

F. WATKINS, JR., p .q.

Seen, objected and

e~cepted

to :

A. CHRISTIAN COMPTON, p. d. s.
Enter.

•

•

•

,V.
•

•

•

•

•

JOEL

page 31

FLOOD, Judge .

•

~

•

NOTICE OF APPEAL AND ASSIGNl\tiENTS OF ERROR.
NOTICE OF APPEAL.
The defendants give notice of their appeal from the final
judgment entered herein on the 16th day of January, 1961.

ASSIGNMENTS OF ERROR.
The defendants assign the following errors committed by
the Court:
(1) The Court erred in not sustaining the defendants'
rnotion to strike the plaintiff's evidence made at the conclusion
of the plaintiff's evidence and made at the conclusion of all
the evidence, upon the ground that the plaintiff was guilty
of contributory negligence as a matter of law.
(2) The Court erred in not sustaining the defendants'
motion to strike the plaintiff's evidence made at the conclusion
of the plaintiff's evidence and made at the conclusion of all
the evidence, upon the ground that the evidence was not
sufficient to show that the defendants were guilty of negligence
'vhich was a proximate cause of the accident
page 32 ~ complained of.
(3) The Court erred in giving any instruction
allowing a recovery by the plaintiff for the reason that the
plaintiff was guilty of contributory negligence as a matter
of law.

Frank Richard Allen v. Smuuel A. Brooks
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( 4) The Court erred in granting portions of Instruction
No. 1 for the reasons, as stated at pages 156, 157, 158 and 159
of the Transcript of Testimony, that there was no requirement
that the lights on the defendants' truck be lighted nor were
the defendants required by law to display lights wl1en due to
insufficient light or unfavorable atmospheric conditions,
persons in/or vehicles on the highway are not clearly
discernible at a distance of five hundred (500) feet.
(5) The Court erred in g·ranting portions of Instruction
No. 4 for the reason, as stated at pages 160 a.nd 161 of the
Transcript of Testimony, that there was no sl1owing that the
plaintiff suffered a pern1anent disability.
( 6)) The Court erred in refusing Instruction No. ll for the
reason that, as stated at page 155 of the Transcript of
Testimony, the issue of remote and proximate cause was not
instructed upon by the Court.
(7) The Court erred in refusing Instruction No. I for the
reason that the plaintiff failed to call as a witness the driver
of the vehicle in which the witness Robert Lee .Tones was
riding, which vehicle traveled tlw exact smne route ns that of
the plaintiff only a short time before the plaintiff.
(8) The Corirt erred in allowing counsel for the plaintiff
to argue th~ t the jury should place tl1emselves in the position
of the· plainHff for the reason stated at page 174 of the
Transcript of Testimony.
(9) The Coui·t erred in refusing to set aside the verdict of
the jury as being contrary to the law and the
page 33 ~ cvidenre, contrary to the weig·ht of the evidence and
without sufficient ovidenre to support it.
(10) The Court erred in refusing to set aside the verdict
of the jury as being excessive in amount.
It is certified that the original of this Notice of Appeal
and Assignments of Error was mailed to the Clerk of this
Court for filing and a copy thereof was likewise mailed to
Willimn F. 'Vatkins, Jr., Esquire, counsel of record for the
plaintiff, on this lOth clay of 1\farcl1, 1961.
FR.ANT( RICHARD ALLEN
G. 1\I. DAVIS
and
CLARENCE 0. TIIOl\!AS
By A. CIIRISTIAN COMPTON
Of Counsel.

Supreme Court of Appeals of Virginia
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0. H. Kelsey.
A. CHRISTIAN COMPTON,
MAY, GARRETT, MILLER,
NEWMAN AND COMPTON,
1233 Mutual Building,
Richmond 19, Virginia.

J. BARRYE WALL, JR.,
Municipal Building,
Farmville, Virginia.
Counsel for the Defendants.
Filed in the Clerk's Office of the Circuit Court of Prince
Edward County, Va., this the 11 day of Mar. 1961.
V. C. WOMACK:, Clerk.
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TRANSCRIPT OF TESTIMONY.
November 30, 1960.

page 2
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C. H. KELSEY,
being first duly sworn, testified in behalf of the plaintiff as
follows:
DIRECT EXAJ.\tiiNATION.

Bv Mr. 'Vatkins:
·Q. You are 1\{r. C. H. Kelsey, is that correct?
A. Yes, sir.
Q. What is your occupation Y
A. Police officer for the Town of Farmville.
Q. How old are you, sir Y
A. Twenty-nine.
Q. How long have you been a police officer in the Town of
Farmville!
A. Six years.

Frank Richard Allen v. Sa1nuel A. Brooks
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0. H. Kelsey.
Q. Mr. Kelsey, on the night of January 27 of this year were
you employed as a police officer in the Town of Farmville f
A. Yes, sir.
Q. What shift were you working on that particular
page a~ dayf
A. I was working from 4 until 12.
Q. That's 4 in the afternoon untill2 midnight?
A. Yes, sir.
Q. All right, sir, in your capacitr as a police officer in the
Town of Farmville on that particular day did you have
occasion to investigate an accident which occurred on West
Third Street in the Town of Farmville!
A. Yes, sir.
Q. Mr. Kelsey, what vehicles and persons were involved in
this particular accident T
A. A tractor-trailer which had been driven by Frank
Richard Allen was in front, and the rear vehicle was a
Studebaker driven by Mr. Sam Brooks.
Q. The respective defendants and complainant in this case?
A. Yes, sir.
Q. Where did this accident occur exactly, sirT
A. It happened on Third Street in Farmville, between North
Street and Randolph. The truck had been parked in front
of the Presbyterian Church on the right-hand side, headed
west.
Q. Did you prepare a diagram, sir, showing the scene of
this accident?
A. I have a diagram.
page 4 ~ Q. You have a diagram availableY
A. Yes, sir.
Q. If you will, come around, please, sir, to the jury and
point out to the jury what your diagram discloses.

(Whereupon, the witness approached the jury box.)
By Mr. Watkins:
Q. Mr. Kelsey, if you will, using this diag·ram, point outfirst, what is this street right here?
A. This is North Street, runs north and south.
Q. Is that the first cross street on Third Street going west
from Main StreetY
A. Yes, sir.
Q. All right, sir, go ahead and point out to the jury here
what your diagram discloses.
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_o. H. J(elsey.
A. When we arrived at the scene we found these two
vehicles in approximately this position. (Indicating) The point
of impact being 160 feet from the intersection of North
Street-from the curb at North Street to the impact was 160
feet. We found that the street was 40 feet wide and there
were no painted lines in the street. These lines I have here
are indicated, the concrete was poured in four different lanes
and these black lines divide each 10-foot lane which is marked
by the row right in the middle of the concrete and
.page 5 ~ the truck was parked very close to the curb, not
· touching the curb but was in the first 10-foot lane
there.
Q. I notice a little mark right here. What is that, Mr.
Kelsey? ·
A. That is a street light, a street light here (indicating).
Q. What other street lights were located in this particular
block?
A. There were four street lights in that block, one on this
corner and one across the street here, which was 45 feet,
measuring from here down here, and was 55 feet from the
point of impact. There was another street light here which
was the same distance up the street.
Q. Any other illumination in this area 7
A. No, sir.
Q. There are some business establishments, I believe, on this
side of the street; is that correct (indicating)¥
'
A. Yes, sir.
Q. And on this side of the street, the north side of the
street, what is located in that area 7
A. The Presbyterian Church.
Q. That is the Farmville Presbyterian Church?
A. Yes, sir.
Q. Does that church take up all of this area f
page 6 ~ A. The front of the church c01nes our further. I
didn't indicate it on my diagram, it comes out here
and the back of the church is in here. There is a large parking
lot·
Q. There is a parking area here and the church is located
approximately here? (indicating)
A. Yes, sir.
Q. You say the street is 40 feet wide here?
A. Yes, sir.
Q. What is located, looking up the street, what is the next
cross street that you come to?
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A. Randolph.
Q. What is located on the northwest corner of the
intersection of Randolph Street and Third Street?
A. Northwest corner-Planters Warehouse.
Q. Planters Warehouse, and that is a brick building, is it
not?
A. Yes, sir.
Q. Do you know whether that building was occupied at this
particular time, whether there were any lights on or not Y
A. I wouldn't say.
Q. Now, Mr. Kelsey, are there any parking restrictions on
this area of Third Street?
A. There are "No Parking" signs in that block, two located
on the right-hand side and the other side is taken
page 7 ~ up by parking meters for one-hour parking.
Q. There is one-hour parking designated on the
south side f
A. Yes, sir.
Q. And on the north side it's a "No Parking" area?
A. This sign was located 60 feet from the intersection here
and approximately 50 feet from the intersection of Randolph
Street.
Q. Mr. l{elsey, on the night that you went to the scene of
this accident, approximately what time did you first receive a
call that this accident had occurred?
A. I would say it was approximately between 6 :50 and 6 :55
when I received the call.
Q. You are sure about that time Y
A. Yes, sir-no, it was 5 :50.
Q. That was what I was thinking. I didn't want to get you
confused on it. 1\fr. Kelsey, what was the weather condition
on that particular day?
A. It was cloudy and it was raining at the time. The time
I arrived at the scene it was raining.
Q. Did you, as soon as you received the call, go directly
to the scene of this accident?
A. Yes, sir.
Q. ':Vhere were you at the time you received it?
A. I ·was around the police station.
page 8 ~ Q. As you were proceeding around toward the
scene of the accident, did you have your lights on?
A. Yes, sir.
Q. Did the vehicles which you ·were meeting have their
lig·hts on?
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A. Well, all the normal traffic had their lights on at the
time.
Q. Did you have your windshield wipers on T
A. Yes, sir.
Q. Was it raining sufficiently to have them on?
A. As well as I remember, I did.
Q. Would you say that visibility was good or visibility was
poor?
A. It was raining and the usual thing, visibility is not too
good when it is raining, not as good as it isQ. Let me ask you this, Mr. Kelsey. At the time that you
went to the scene of this accident, would persons in automobiles be clearly visible at a distance of 500 feet?
A. Persons in the automobile?
Q. Yes, sir, could you see a person in an automobile at 500
feet because of visibility conditions?
A. I don't know.
Q. I see, sir.· As far as you saw there, Mr. Brooks was in
the righthand lane traveling west; it that correct!
page 9 ~ A. Yes, sir.
Q. Was that a proper lane for him to be traveling in?
A. Yes, sir.
Q There is a traffic control lights, a stop-and-go light, I
believe, at the corner of North and Third Street; is that
correct, sir?
A. Yes, sir.
Q. Was the lane which Mr. Brooks was traveling in open
to the general travel of automobiles in that area?
A. Well, normally it is.
Q. Except for the fact that this vehicle had been stopped
there?
A. Yes, sir.
Mr. Watkins: That is all, sir.
Bv Mr. Watkins:
·Q. Let me ask one other question. When you got to the
scene was Mr. Brooks in his vehicle or outside his vehicle 1
A. He was inside his vehicle.
Q. Did he make any statement to you?
A. I asked him to get out-I saw him there, I noticed that
his mouth was bleeding and I asked him about his injuries
and he said he wasn't hurt too bad. I told him I had better
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take him to the hospital for a checkup. He said
no, he would rather go home, so I immediately took
him home.
Q. Do you know whether or not he later went to the Southside Hospital and stayed there for a period of approximatelyA. I found that he did.
Q. Did the drivers of the tractor-trailer make any statement to you at the time f
A. I talked with Mr. Allen, he said that he had gone to call
for some help to get straightened out and he had justabout the time of the accident 'vas coming back to the truck
to see about setting the flares ·OUt and so forth.
Q. I see, sir. Were the lights on the truck when you got
there?
A. I couldn't say; I don't remember seeing any lights.

page 10

~

Mr. Watkins: All right, sir. Witness with you.
CROSS EXAMINATION.
By

~Ir.

"\Vall:

1\fr. Wall: 1\fr. \Vatkins, will you look at these pictures and
see if you have any objection to their introduction?
Mr. Watkins: I think if these arc the pictures, I wouldn't
have any objection at all.
page 11

~

By 1\{r. Wall:
Q. Mr. l(elsey, can you tell me the actual distances in regard to the location of those light posts~ You
know Mr. IIawkins measured it at my request, do you have
those measurements as to where those light posts are located?
A. He may have some measurements, I don't have; but
I can give you what I have.
Q. Would you come over here just before the jury here
and if you could, mark those? I would certain appreciate it.
(\Vhereupon, the witness approached the jury box.)
By Mr. Wall:
Q. Is this North Street 1
A. Yes.
Q. Can you all read this plat all right? There is North
Street and Randolph Street is up here?
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A. Yes, sir.
Q. Is there a light in here, sir f
A. A light there, yes, sir.
Q. I-Iow far is that light from this intersection there?
A. Four or five feet, I think, maybe a little further.
Q. Would you say 10 feet 7
page 12 ~ A. Could be as much as 10 feet, yes, sir.

1\Ir. 'Vall: If I could put ''10 feet'' right in there (indicating)?
1\fr. 'Vatkins: You are going to have Mr. Hawkins testify
to these~
1\fr. 'Vall: These are what Mr. Hawkins gave n1e.
1\Ir. Con1pton: Nun1ber the light posts No. 1, 2, 3, 4By Mr. Wall:
Q. From light post No. 1 to light post No. 2 shown on this
diagram, is that about 200 feet up here?
A. From the corner to this point of impact was 160 feet.
Q. Right to that point there (indicating) Y
A. Approximately 40 feet up to where the front of the
truck was.
Q. Over here on North Street there is another telephone
pole you have right there, don't you; is that right?
A. Yes, sir.
Q. Do you know the distance from North Street to this
telephone pole?
A. No, sir.
page 13 ~ Q. Here is another telephone pole right up l1ere?
(indicating)

Mr. Watkins: I think for the record you might say light
pole.
By Mr. Wall:
Q. No. 3 and No. 4-do you kno"r how far the light pole No.
4 is from the intersection of Randolph and Third Street?
A. No, sir, I didn't measure that.
Q. Was it 10 feet? Is it about 10 feet?
A. I would say approximately.
Q. How far is it between light post No. 4 and light post
No.3?

Mr. Watkins:

I will certainly be glad to see these
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measurements come in here but Mr. Kelsey has not measured
these lights. I don't think the witness can give a valid
answer.
By Mr. Wall:
Q. Let me ask you this while I am here. These poles are
located on the sidewalk or are they Y
A. Yes, sir.
Q. Where are the lights on the light pole 1
A. They are on the top of the pole, swing out over the
street.
Q. They come right out over the street, don't they Y
A. Yes.
page 14 ~ Q. Mr. l{elsey, would you look at this picture
there, look at it pretty close and tell the lady and
gentlemen of the jury exactly what that shows 1
A. This shows the area where the accident took place.
Q. Which way is this looking? (indicating)
A. That is looking west.
Q. Looking west, and what is this street here?
A. This is North Street.
Q. And would you point out with this pencil, if you would,
would you_ point out where that accident occurred, on that
picture?
A. It happened right here (indicating), right in front
of where that shadow comes all the way across the street.
Q. Now, this tractor-trailer, was it parked right in front
of that light post with the light hanging right over the top
of it, is that right?
A. The cab, yes, sir. The point of impact isQ. What is back down here-now, that light, is this a
pretty good production of showing that lig·ht as it g·oes over
the street there? And tl1e cab was right under that light, is
that rig·ht 1
A. Yes, sir.
Q. This is another picture showing the same
page 15 ~ thing, going west, just getting a little closer to the
point of impact?
A. Yes, sir.
Q. Would you show them what that is?
A. This is the same area.
Q. Now, let me ask you on this picture-I would like vou
gentlemen to listen to it-where was the tractor-trailer in
there' Was it right in that groove in there?
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A:. Right in there, yes, sir. (Indicating)
Q. Almost as close .to the curb as it could get, or was it?
A. It was a few inches, but not as much as a foot from the
curb.
Q. Not as much as a foot from the curbY Now, does this
show how these lanes are marked off pretty well, these lines in
this road?
A. Yes, sir.
Q. Mr. Kelsey, at the time of this accident, or, rather, let
me say this, at the time you arrived on the scene were there
any cars parked over here on the left-hand side or south side
of Third Street that night?
A. I don't recall, I would think there were cars.
Q. You don't recall?
A. That usual time there are cars parked in that
page 16 ~ area.
.
Q. Now, this picture here shows Goodyear Tire.
At the· time of this accident what was located there?
A. Brickert Oil Company.
Q. Brickert Oil Company was rig·ht on that corner ·f Now,
is that a pretty good picture showing the entrance to old
Brickert Oil Company looking the other way?
A. Yes, sir, looking east.
Mr. Wall: I want them introduced as exhibits for the
defendant, No. 1, 2, 3, 4, and 5.
(The said photographs were n1arked and filed as Defendant's
Exhibits 1, 2, 3, 4, a.nd 5.)
(The above-referred to diagratn was marked as Plaintiff's
Exhibit No. 1.)
Mr. Wall: For the record, I would like to state that
Defendants' Exhibits 1, 2, 3, and 4 are views of West
Third Street in the Town of Farmville, proceeding in a
westwardly direction and that Defendants' No. 5 is a view of
West Third Street between Randolph and North Street,
looking east.
Mr. Watkins: For the record, I think it should be stated
in here that Defendants' Exhibit No.3 and Exhibit
page 17 ~ No. 4 as to the Goodyear Tire Company, do not
depict the scene of the accident as it existed on the
date of the accident, there being a destruction and
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reconstruction of certain buildings in that particular area.
Mr. Compton: That would be on the southwest corner of
Randolph and Main Streets.
.
Mr. Watkins: Southwest corner of Randolph and Third.
Mr. Wall: I think that was brought out in the cross
examination.
By Mr. Wall:
Q. Now, Mr. Kelsey, is this a four-lane highway actually?
Are there four lanes to this road, althoug·h they are not
marked?
A. It could be four lanes, providing the parking meter
spaces take up one lane.
Q. Did you notice at the scene of this accident any skid
marks at all of the plaintiff's vehicle?
A. No, sir.
Q. Did he make any statement to you as to the reason why it
happened¥
A. He said that he didn't see the truck.
Q. He said he didn't see the truck T
A. Yes, sir.
Q. Did you ask him or did he state to you why
page 18 ~ he didn't see the truck T
A. No, sir.
Q. He never stated any reason for not seeing it?
A. No, sir, not to me he didn't.
Q. Now, Mr. Kelsey, did you get the call over the radio
or did you get it by telephone Y
A. I got it by telephone.
Q. What time exactly did you arrive at the scene of this
accident?
- A. It was two or three minutes before six o'clock.
Q. You think you got the call somewhere between 5 :50 and
5:55; is that my understanding?
A. Yes, sir.
Q. Now, when you got the call were you in the police
station?
A. Yes, sir.
Q. Did you get in the car then f
A. Yes, sir.
Q. How did you go to the scene of the accident?
A. I went up around to the post office and up High Street
and down North.
Q. Did the stop light catch you at North and Main?
A. Yes, sir.
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Q. Did you have to stop there Y
A. Yes, sir.
page 19} Q. When was the first time that you saw this
wreckY
A. When I was stopped at the stop sign, I looked; they gave
me the location of the accident. When I stopped at the stop
light there I looked up Third Street and saw the truck.
Q. Did you have any trouble at all in seeing that accidentf
A. No, sir, I didn't have any trouble locating the accident.
Q. Did you see the truck 1
A. Yes, sir.
Q. Could you see the cab of the truck¥
A. I couldn't see-I don't know whether I could see the cab,
I could see the truck, from the rear of the truck.
Q. Could you see the Studebaker automobile?
A. Yes, sir.
Q. Could you see Planters Warehouse?
A. I imagine I could have, I didn't look.
Q. You don't remember that f Were the street lights on at
that timeY
A. Yes, sir.
Q. Were there any lights on the automobile of Mr. Brooks
when you looked up there?
A. I didn't see any, no, sir.
page 20} Q. Did you ever check any of the equipment on
his car to see whether the lights were working or
notY
A. Any of the equipment? I checked his brakes.
Q. Did you find anything wrong with his brakes Y
A. No, sir.
Q. But you never found any skid marks 1
A. No, sir.
Q. Did he state whether or not he ever put on his brakes?
A. He didn't state to me, no, sir.
Q. Now, what kind of a rain was this, Mr. Kelsey? vVas it a
hard downpour or was it sort of a gentle falling rain, a steady
rain?
A. It was a steady rain and it wasn't a downpour like what
we would call a downpour, it was a steady rain.
Q. Was there any fog out that nig·htf
A. It was more than a drizzle.
Q. Was there any fog out 1 Do you remember any fog at
all¥
A. I don't think there was any fog, no, sir.
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Q.
A.
Q.
A.

No mist¥
May have been a little mist-like.
Do you remember any Y
No, sir.
Q. Well, there was nothing unusual to obscure
page 21 ~ the vision of anybody coming down Third Street f
You could see up there? Was there any reason
anybody else couldn't see up there!
A. No, sir, I wouldn't think so.
Mr. Wall : That is all.

RE-DIRECT EXAMINATION.
By Mr. Watkins:
Q. Mr. l{elsey, as to this time that you say that you received
this call, did you look at your watch when you received the call,
make a notation of itY
A. No, sir, I didn't.
Q. Could the call have come in five or ten minutes later or
three or four minutes earlier, for instance?
A. It could have. I knew that it was before six o'clock.
Q. It was before six Y
A. Yes, sir.
Q. But as far as the time was concerned-how did you
know it was before six o'clock Y
A. Normally, one of us go to supper at six and it was before
either one of us had gone to supper.
Q. Well, could one of you have not gone to supper right at
six o'clock on this particular night?
A. Well, it is possible, but I don't think it was
page 22 ~ that particular night.
Q. I see, sir. Now, you said that you did not
have any trouble seeing this accident? Did you see any
people up there around the accident f
A. Yes, sir, there were two or three standing on the
sidewalk.
Q. Were you told where the accident occurred when you
were called?
A. Yes, sir.
Q. Was there much vehicular traffic on the road as you
were going over to the scene of the accident?
A. It was a fair amount of traffic at the time.
Q. But you were aware of what had occurred and where it
was?
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:~: ..
A. Yes, sir, I knew where to go.
Q. As far as you are- co·ncerned, the lights on Mr. Brooks'
car were working perfectly at the time of this accident; is that
right, as far as you know T
· · A .. As far. as I know, they were .
. Q.· Now," you state that Mr. Brooks did not make any
.statement to you. Was he able to talk very much to anybody
at that time Y Did he talk very much to anybody Y
A. No, sir, he said very little.
Q. Did he appear to be kind of shook!
A. I thought he was. I asked him a couple of
page 23 } times about me taking him on to the hospital. I
saw ·that he· got out of his car and was standing
there.
Q. Even though he said he was not injured, you had a feeling
he was injured; isn't that correct?
A. I asked him twice that I know of about taking him to the
hospital.
Q. And you did not examine Mr. Brooks closely that night
as to· what happened, is that correct Y
·
A. I just saw a·little blood around his mouth.
·
Q: ·What· I mean, because of his physical condition did you
ask him a whole lot of questions about the accident?
A. No, sir, I didn't. I didn't ask him too much.
RE~CROSS

EXA1\1INA,TION.

By Mr. Wall:
Q. Did you later on ask him what had happened 1
A. I saw him on the streef later.
Q. .Afte·r· he had been discharged from the hospital Y
A. Yes, sir.
Q. What did he say then, Mr. Kelsey?
A. I didn't have any-we didn't discuss the accident too
much.
Q. Did he tell you why he ran into the back of it then?
A. No, sir.
page 24 } Q. Did you ask him f
A. No, sir. At the scene that night I asked him
what happened.
Q. He said he just didn't see it?
A. Yes, sir.
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Mr. Wall: That is all.
1\fr. Watkins: I don't know whether this has been asked.
Did we ask about who the driver was and the owner of the
tractor-trailer Y
Mr. Compton: I think you stated it.
Mr. Watkins: That is all, Mr. Kelsey.
RUDOLPH HAWKINS,
being first duly sworn, testified in behalf of the plaintiff as
follows:
DIRECT

EXA~fiNATION.

By Mr. Watkins:
Q. Mr. Hawkins, would you please state your name?
A. My name is Rudolph Hawkins.
Q. You are employed by the Town of Fa rn1ville ·J
A. Yes, sir.
Q. In what capacity?
A. I am employed as a police officer.
Q. How long have you been a police officer in the Town of
Farmville?
page 25 ~ A. Somewhat oYer five years, it will be six years
in March.
Q. In this capacity, were you employed in this capacity
on January 27, 1960?
.A. I was.
Q. Were you working the 4 to 12 shift on that particular
day?
A. Yes, I was.
Q. Mr. Hawkins, did you work with Mr. Kelsey in the
investigation of this accident which is the subject of this
witT
·
A. Yes, I did.
Q. Mr. Hawkins, were you patrolling prior to the time that
this accident occurred 1
.A. Yes, sir.
Q. Did you see this tractor-trailer parked on the side of the
street there Y
.A. Yes, sir, I did.
Q. Approximately what time did you first see that tractortrailer parked there T
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A. It would be an estimate of approximately forty-five
minutes before the accident occurred.
Q. Forty-five minutes before the accident occurred? And it
was parked there at that time Y
A. Yes.
page 26 ~ Q. Did you see anybody around the vehicle at
that time?
A. Yes, sir, at that time there was a person right about
the hood. The hood was up, I believe, and there was someone
there. I took it to be the driver of the vehicle.
Q. Any other persons around it?
A. I think there were two altogether.
Q. There were two persons present?
A. Yes, sir.
Q. All right, sir, at that time, ~fr. Hawkins, were you
driving with lights on your police vehicle?
A. When I first saw it, no, sir.
Q. Were most of the travelers or persons in the town
driving with lights on Y
A. Not at that time.
Q. Were the street lights on 1
A. Not at that time, no, sir.
Q. All right, sir. Now, do you know when you first received
notice of this accident Y
A. Yes, sir, it was approximately 5 :55 or thereabouts.
Q. Where were you when you received notice of it?
A. I do not recall my exact location.
Q. Did you then proceed to the scene of the
page 27 ~ accident f
A. Yes, sir.
Q. You met 1\'Ir. ICelsey there?
A. Yes, sir, I arrived just a very short while before Mr.
ICelsey.
Q. From which direction did you come, Mr. Hawkins, or do
you remember?
A. I had to cross Main Street, came in from the Main Street
direction.
Q. And then, did you get out and assist in the investigation
of this accident?
Q. Yes.
Q. Did you also direct traffic around the place?
A. Yes, sir.
Q. Your police car, was it parked behind the Studebaker,
or do you remember?
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A. I do not recall.
Q. What was the condition of the visibility at the time
that you arrived at the scene of this accident, ~Ir. Hawkins?
A. At the time I arrived it was raining. As I remember, the
wipers were going on the car and the street lights had been
turned on at that time.
Q. vVhat about the lights on the vellicles that you happened
to sec, were they on¥ Did people put their lights
page 28 ~ on1
A. Yes, sir.
Q. Could you say whether or not persons in their vehicles
would be plainly visible 500 feet away Y
A. I couldn't say.
Q. I see. Now you have heard ~Ir. J{elsey's t.estimony as
to the general investigation of the accident. Do you have
anything to add further to that at the time of the accident?
A. No, sir, I don't think so.
.
Q. Mr. l[awkins, have you 1nade some measur~n1ents and
done some ·work to determine various physical features in
this particular area since the accident?
A. Yes, sir I have.
. .
Q. I presume from what Mr. Wall said tl1at you have
measured some street lights~ Suppose we come a round here
and let me get you to put some dimensions on these various
lights.
(Whereupon, the witness approached the jury box.)
By Mr. Watkins:
Q. There has been designated here street ligl1t No. 1,
located at the corner of Third and North Streets, shows a
distance here of 10 feet from the corner to that street light;
is that correct?
page 29 ~ A. It is.
Q. The distance from street light No. 1 to No. 2
is approximately 200 feet; is that correct f
A. Yes, sir.
Q. Now, as I understood from ~Ir. Kelsey, the front of this
vehicle was parked approximately under this street light.
In other words, it was hanging down over the, more or less,
the front of the tractor; is that correct?
A. It was hanging over the cab, yes, sir.
Q. Do you happen to }{now the distance between the North
Street and street ligl1t No. 3?
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A. I think I have that measurement on the diagram.
Q. Do you have that diagram with you 7
Mr. Watkins: This is on the north side, I believe.
Mr. Wall: Is this N9rth Street (indicating) Y
A. This is. (Indicating).

Mr. Wall: And that is Randolph; that is Planters Warehouse. (Indicating)
By Mr. Watkins:
Q. Do you have the distance from this point to North
Streett This is the street light, I presume, right there Y
A. Yes, sir, this is the street light (marking photograph).
I do not have it on this.
page 30} Q. Do you have it in your possession at this
time?
A. I could check back in some notes I made earlier and
see. There is a possibility it could be in those notes.
Q. Well, if you do have itA. This is a rough diagram that I made on the spot.
Q. If you don't have it nowMr. Wall : Are you introducing this in evidence?
Mr. Watkins: Yes, I would like to.
Mr. Wall: May it please the Court, there is a question
in regard to this diagram and I think perhaps it would be
wise to discuss it in the absence of the jury if there is going
to be any controversy.
The Court : The jury will retire to the jury room.
(The following occurred in the absence of the jury:)
Mr. Wall: Judge, one of the points that is going to come
up in this case is the exact time of this accident. I believe
that all of the evidence up to the present time
page 31 } shows that the time that the police officers received the call was between 5:50 and 5 :55. Now, on
this diagram that he proposes to introduce, he has got the
time as 6 :00 p.m., approximately. Now, I think that he has
already asked Mr. Hawkins what time he received the call.
He certainly asked Mr. Kelsey about it and I have gone into
it rather much in detail with 1\-Ir. Kelsey and I think if Mr.
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Hawkins would state what he put down, if he put this. down
on his first notes when he first got it, I think perhaps we may
be able to do it but this "6 :00 p.m. approximately," I don't
think should go in, and go before that jury.
·
The Court: Possibly Mr. Hawkins has in mind the time
when he first saw the truck. He did say he saw the truck
some forty-five minutes before he was called.
Mr. Watkins: If he say it forty-five minutes beforehand,
it would be somewhere around 5 :15. Here is a diagram that
Mr. Hawkins prepared.
By Mr. Watkins:
Q. Mr. Hawkins, did yon prepare this from notes you
made at the scene or shortly after the time ofpage 32 } A. At the scene, shortly after the time, plus
measurements I have taken later on this week.
Q. Did this time placed on here, '' 6 :00 p.m. approximately;''
did that come from the notes you made at the time of the
accident?
A. Yes, sir, it did.
By Mr. Wall:
Q. In your notes of the accident, did yon have 5 :50 at the
time of the accident f
A. I have notes here that I took the same date and I have
here ''approximately 6 :00 p.m.,'' on these notes

Mr. Watkins: Do you want to see the witness' notes f
Mr. Wall: No, I take his word for it, but I believe his
testimony is that he didn't receive the call until 5 :50 or 5 :55
and now he has the time at 6 :00 p.m., and that is very pertinent and I don't think it should go to the jury.
The Court : You say this happened in January T
Mr. Wall: Yes, sir.
The Court: It was dark then Y
Mr. Wall: I know that, but there is a lawpage 33

~

By Mr. Wall:
Q. Let me ask you this, Mr. Hawkins. In your
opinion, what was the time that the accident happened Y
A. Approximately 5:50. This time here is the approximate
time of my arrival on the scene.

The Court: That settles it, as far as the witness can settle it. It was nearly a year ago and it is difficult to remember.
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Mr. Watkins: Do you have any objection to the thing
coming in now, under the ruling of the Court~ You can
ask him about his notes.
(The said diagram was marked and :filed as Plaintiff's
Exhibit No. 2.)
(The following occurred in open court in the presence of
the jury.)
DIRECT EXAMINATION (Continued)

By ~{r. Watkins:
Q. Mr. Hawkins, this is a diagram which you have made
from notes that you obtained at the time of the accident and
also from investigations which you made since that time; is
that correct?
·A. That is co-rrect.
Q. What part of these notes-I mean, what part of this
diagram was made from you original notes and
page 34 ~ what part was made from accident investigations?
A. The distances all were made from my last
investigation.
.
Q. The location of these vehicles?
A. The location of the vehicles on the street were made
from the memory of how they were at the time. Now, the
rest, the measurements, all the measurements, were taken
at a later date.
Q. I see, and by ''the measurements,'' you mean the
measurements showing the location of various places of business, et cetera?
A. Yes, sir.
Q. Now, do you know the approximate length of this block
of West Third Street?
A. Know the approximate length f I think I could add from
the measurement on here and get the approximate length.
Q. Isn't it approximately 300 feet?
A. Yes, sir.
Q. The property on the north is completely occupied by
the Farmville Presbyterian Church Y
A. The Church and the parking lot.
Q. On the outside of the street there is a house which
is located on the corner here, is that correct1
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page 35 ~

A. Yes, sir.
Q. And, then, there is a small grocery store in

this area Y Do you have those measurements from
your notes?
A. Yes, sir.
Q. If you will insert those measurements. I think that is
an excellent diagram but I will ask you to put in those measurements.
~Ir. Compton: Give the number of those light posts to
correspond with the other diagram.
1\fr. Watkins: All right, sir.

(The witness marked the diagram.)
By Mr. Watkins:
Q. It shows a house located here taking up 49 feet, frontage, a small grocery store, 13, and Auto Parts, located in
here (indicating)?
A. Yes, sir.
Q. \Vha t are these properties here?
A. These are three empty buildings at the time that are
being used as storag·e buildings, I believe.
Q. For business purposes?
A. Yes, sir, there is nothing in them but equipment being
stored such as furniture, mattresses, and things like that.
Q. Do you remember whether or not any of
page 36 ~ these buildings at this time were completely unoccupied at the time of this accident?
A. I don't believe any of those were at the time.
Q. And this is the location of Taylor Forbes l\fotor Company, pointing at the southwest intersection of North and
Third Street? ~Ir. Hawkins, when yon arrived at the scene
of this accident were there any lights burning on the tractortrailer?
A. I do not recall any lights burning on the tractor-trailer.
Q. Were there any lights burning on the vehicle operated
by 1\fr. Brooks?
A. I did not see any.
Q. Were there any flags or flares on the street at the
time you arrived at the scene of this accident?
A. No, sir.
Q. And did you remain there during the process of this
investigation, yon and Mr. Kelsey, until the vehicles were
removed?
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A. Yes, sir, except the time Mr. Kelsey left to take the
plaintiff to the hospital.
Q. And you stayed there during that period of time, isn't
that correct Y
A. Yes, sir.
Mr. Watkins: Now, I presume Mr. Wall wants
page 37 } to ask you some more about those lights.
Mr. Wall: I thought it might be wise if you
would number these lights as they are on the diagram. This
is No. 1. Is that No. 1 on your diagram?
Mr. Compton: He is marking on Defendant's Exhibit
No.1.
CROSS EXAMINATION.

By Mr. Wall:
Q. Now, Mr. Hawkins, how far is light No. 1 from the
intersection of North Street going west Y
A. Approximately 10 feet.
Q. Is that marked correctly there Y
A. Yes, sir.
Q. And how far is light No. 1 to light No. 2 Y
A. Approximately 200 feet.
Q. That is marked correctly Y How far is it from light
No. 2 to the intersection of Randolph Street? Oh, you have
got them all right there, haven't you Y
A. Yes, sir.
Q. It is 957
A. 95.
Q. How far is it from the intersection of Randolph Street
here to the first light pole No. 4 f
page 38 ~ A. That would be approximately 10 feet there.
Q. Would you put it in there, please, sir, in
pencil or something Y
(The witness marked the diagram.)
Q. Ten feet there Y Now, how far is it between this light
pole and that light pole Y That is between 4 and 3.
A. Approximately 200 feet.
Q. No, you have got this marked 35A. Thirty-three feet.
Q. Thirty-three feet on Randolph Street, and this is 36 on
this side and 23 over here; is that correct Y
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A. Yes, sir.
~fr.

Wall: You may take your seat, Mr. Hawkins.

(The witness resumed the stand.)
By Mr. Wall:
Q. Now, Mr. Hawkins, when you were coming from Main
Street to the scene of this accident, when did you first see
the accident direct Y
A. I do not recall the exact point I was when I first saw
the accident.
Q. Can you give me between what blocks 1
page 39 ~ A. I can give you an approximate-! was approximately, I would say, I was approaching the
North Street intersection.
Q. You mean you were between North Street and Main
Street when you saw the accident?
A. I cannot tell you for sure but I think I was.
Q. You had not gotten to the intersection of North and
Third Street you saw the accident; is that correct 7
A. I can't answer that yes or no.
Q. Did you see it before you crossed the intersection 1
A. Yes, I saw it before I went through the light.
Q. 'Veil, you must have seen it, then, before you got to
the intersection of Third and North, then ; is that correct?
A. Or at the intersection.
Q. Or at-how far away, according to your diagram-do.
you want to look at it or do you have it f How far away
is the eastern intersection where you say you saw the wreck
before you got to it? How far away were you that you must
have been at least before you saw that thing?
A. It would be approximately 200 feet.
Q. At least 200 feet?
A. Approximately.
Q. You could see it!
page 40 ~ A. Yes, sir.
Q. Did you have any trouble seeing it?
A. No, sir.
Q. Was there any fog in front of you?
A. I do not recall any fog.
Q. It was raining?
A. Yes, sir, it was.
Q. Had it increased or decreased in the amount of rainfall

'
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the velocity of rainfall, fr0111 the tin1e-for, say, half an hour

before you got there?
A. It had been raining very steadily. I do not recall any
increase or decrease.
Q. Now, when you got to the scene of the accident, Mr.
Hawkins, where was the Studebaker?
A. The Studebaker was directlv behind the tractor-trailer
which was parked on the right side of Third Street in front
of the Farmville Presbyterian Church.
Q. Was the point of collision to the left or the right or
was it right directly in the middle of that truck?
A. It seemed to be a very direct hit there.
Q. A directly in the middle, is that right?
A. Yes.
Q. Did you see any skid marks at all?
A. I did not see any skid marks.
Q. Did you see any indications of that car llavpage 41 ~ ing been turned to the left or to the right to avoid
the accident~
A. No, sir.
Q. At the scene of the accident did 1\tir. Brooks make any
statement as to how that accident happened Y
A. Not to me he didn't, no, sir.
Q. Did you hear him make any statement~
A. No, sir.
Q. Did you hear him, any t·ie later that night, make any
statement about how the accident happened V
A. l-Ie 1nade a statement to ~lr. l{elsey that he had not
seen the truck.
Q. Had not seen it? Were you present?
A. I 'vas present.
Q. Did he give any reason for uot seeing it¥
A. I didn't hear any more statements.
Q. Have you ever heard him make any other statement
later?
A. Na, sir.
Q. As I understand it, you said that you received the
notice of this accident about 5:55: is that correct?
A. That is an approximate time, yes, str.
Q. Did you get it over the radio'
A. I received it over the car radio.
Q. Were you patrolling at that time?
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page 42

~

A. I was.
Q. In other words, evidently somebody had
called the dispatcher and the dispatcher called

you?
A. Yes, sir.
Q. You didn't talk directly to the person who phoned in
the accident report, did you f
A. No, sir.
Q. There is one thing I did not quite get. When you said
when you came on the scene of the accident, were the street
lights on?
A. Yes, sir, the street lights were on.
Q. Could you see up as far as Brickert Oil Company when
you got to the intersection of North StreetY
A. I do not recall whether I could see Brickert Oil Company or not.
Q. Mr. Hawkins, you have been a police officer here for
almost six years, haven't you Y
A. Yes, sir.
Q. Are you familiar with the lights on Third StreetY
A. I think so.
Q. Is that probably one of the best lighted streets in the
Town of Farmville Y
A. I would say Third Street and ~fain are, yes, sir, they
are lighted about the same.
Q. "rouldn 't those street lights, sir, cut down
page 43 ~ the glare on any oncoming cars, make it less Y
A. I don't know, it would depend on the weather
conditions on that. I can't answer that.
Mr. '\Vall: That is all. Thank you.
REDIRECT EXAMINATION.
By ~ir. '\Vatkins:
·Q. Mr. Hawkins, let me ask you a couple of questions,
please, sir. Were you aware when you received this radio
call to go to the scene of the accident, you were aware of
where the accident was, weren't you 7
A. Yes, sir.
Q. Did you make a time notation on your own notes as to
exactly what time you received this call? Did you check
your watch and make a notation 1
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George llaymo·nd Dickerson.
A. No, sir.
Q. This is an approximate timet
A. Yes, sir.
Q. You don't sit down and as soon as you receive a radio
call, a.nd the first thing you do is write down on the log the
exact minute and second you received a call f
A. No, sir.
Q. Everything is on an approximate timeT
A. Yes, sir..
Q. You approximately received the call between
page 44 ~ 5 :55 and 6 o'clock T
A. Approximately 5:55, yes, sir.
Q. Could it have been later than that?

1\Ir. Compton: If Your Honor please, this is Mr. Watkins'
witness. He called him and now he is trying to impeach him.
l-Ie has asked bin1 about the time and now he is trying to say
he is not certain about the time. We object to that.
The Court: I think he always said he wasn't exactly
certain and I don't see how anybody could be certain after
a year has passed unless it was written down at the time.
Bv wir. 'Vatkins:
~Q. Well, let me ask you this, lVIr. Hawkins, were there any
approaching vehicles going along West Third Street as you
were going down to this accident, from the corner of Main
on down to the accident?
A. I do not recall, sir.
Q. Did you see any people milling around the scene of the
accidentf
A. There were some people there, yes, sir.
Q. Now, Mr. vVall has asked you whether or not you had,
if ~fr. Brooks had ever told you 'vhat caused him to not see
this vehicle. Have you talked to Mr. Brooks in regard to
this accident since the night of the investigation t
page 45 ~ A. No, sir, I have not.
Mr. \Vatkins: That is all. Thank you, sir.
~{r. Watkins: Judge, I have one witness in regard to
damages I would like to call out of order.

GEORGE RAYMOND DICKERSON,
called as a witness in behalf of the plaintiff and being first
duly sworn, testified as follows :
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DIRECT EXAMINATION.
By Mr. Watkins:
Q. 1\tir. Dickerson, what is your full name T
A. George Raymond Dickerson.
Q. Your residence Y
A. Route 3, Farmville, Virginia.
Q. What is your occupation Y
A. Automobile dealer.
Q. How long have you been in the automobile business Y
A. Twelve years.
Q. Are you pretty well acquainted with the values of
new cars and used cars in the area of Farmville?
A. I think so.
Q. Mr. Dickerson, are you acqainted with a
page 46 ~ certain 1952 Studebaker automobile owned by Mr.
Samuel A. Brooks?
A. I have seen the car on several occasions.
Q. Could you give the gentlemen of the jury, the members of the jury here, the approximate value of that vehicle
or the value of the vehicle as of January 27, 1960?
A. I would say the approximate value would be $195.
Q. Do you know of your own knowledge, sir, whether that
vehicle was towed into the place of Newman Chevrolet, your
place of business?
A. Yes, sir, I saw it down there.
Q. Would you say, sir, that vehicle was subject to repair?
A. No, sir.
Q. Was it a complete loss?
A. I would say.
Q. Did you happen to notice, 1\{r. Dickerson, whether or
not-what the condition of the battery on that vehicle was?
A. No, sir.
Mr. Watkins: Witness with you.
CROSS EXAMINATION.
By Mr. Compton:
Q. Mr. Dickerson, the $195 value, that would be
page 47 ~ before it had been in the accident?
A. Disregarding any damage.
Q. You had seen it, of course, several times before the accident happened on this particular day?
A. Yes, sir.
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Q. Now, you say that the car was a complete loss. By
that, you mean that it would cost more to repair the car than
the car would be worth f
A. I would think so.
Q. In other words, it would oost more than $195 to fix
the car?
A. I would think so.
Q. Did you see the damage of the car and where it was
located Y
A. I didn't inspect the car, I saw the front end damage.
Q. Was the damage all across the front end?
A. From what I could see, I didn't take any particular
notice.
Q. You saw it in your place of business f
A. Yes, sir.
Q. Do they sell those cars for salvage after they have
been a complete lossY
.A. If there is anything left on it that you can use.
Q. You don't know whether there was anything
page 48 ~ left on that car you could use?
A. It all depends on whether a man would need
that part.
Q. I am talking about Mr. Brooks' car, that is the only
one we are interested in.
A. That would depend on whether there was anything left
on the car that this man was interested in and could use.
Q. Was this car sold for salvage?
.A. I don't know, they did move the car.
Q. Do you know where the car was taken Y
A. No, sir, I do not.
Q. Of course, the tires, I guess, on the rear, if they were
any good somebody could use those, assuming they weren'tA. Oh, sure.
Q. If a car had a radio or heater and that was usable, if
another fellow had need for it, you could get together for
that?
.A. Yes, sir.
Q. You don't know whether anything was gotten on this
particular car?
A. No, sir, I don't.
Q. On Mr. Brooks' car, from your view of it,
page 49 ~ you testified about the value of it before the accident. Now, what would be your opinion about the
salvage value of the car in this area Y
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A. I didn't inspect the car after it was wrecked, I would
be afraid to say.
Q. Did you inspect it any closer before the accident 7
A. I did look at the car on one occasion up the street.
I did look at it, we commented on the car.
Q. Could you give us your best estimate, from your ex.
perience in the area, as to what the salvage value would be f
A. No, sir, I would be afraid to put a value on it.
Q. Would $25 be about right, or $50f
A. I don't know, I think that would mainly depend-those
cars are put out on bids, that is how bad the man wants it,
would be what it is worth.
Q. But it is certainly possible there was some salvage value
to this car?
A. Oh, yes, it is possible.
Mr. Compton: Thank you, Mr. Dickerson. That is all.
~

ROBERT LEE JONES,
being first duly sworn, testified on behalf of the
plaintiff as follows:
page 50

DIRECT EXAMINATION.
By Mr. Watkins:
Q. Would you please state your full name, address, and
occupation, Mr. Jones?
A. Robert L. Jones, 505 Beech Street, Farmville, painter.
Q. By whom are you employed f
A. L. H. Butcher.
Q. Mr. Jones, I call your attention, sir, to the night of
January 27, 1960 at approximately six o'clock. At that time
and on that date, sir, were you driving in the town of Farmville?
A. That is right.
Q. Where had you been, sir?
A. Petersburg, Central State Hospital, Petersburg.
Q. And who were you riding with?
A. Mr. Southall, Coley C.
Q. Now, do you know approximately, sir, what time you
got into the town of Farmville on that particular night f
A. Approximately six o'clock.
Q. Could it have been shortly before that or shortly after
that?
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A. Oh, either five minutes either way.
Q. Mr. Jones, did you proceed west along Third
Street in the Town of Farmville on that night¥
A. I did.
Q. Did you, sir, see any vehicles parked on the north side
of West Third Street between Randolph Street and North
Street?
A. Yes, sir, I did.
Q. What was the occasion of seeing this vehicle and would
you please just tell the jury what you know about seeing it!
A. Well, when we passed North Street. we ran right up
under the thing before we saw it. I don't say right up under
it, but within 30 feet of it before we saw the thing.
Q. What was the thing you are talking about?
A. A big truck, big van or something.
Q. Do you know how that truck was loaded, sir?
A. No, I don't.
Q. Was it a tractor-trailer?
A. That is right, it was.
Q. Was it parked in front of the Presbyterian Church Y
A. That is right.
Q. Were there any lights on that tractor-trailer'
A. None whatsoever.
Q. Were there any vehicles approaching meetpage 52 } ing you as you were going down the street'
A. Yes, there were, two.
Q. When did you first see this tractor-trailer in regard
to those vehicles which were approaching you?
A. Well, the first one, we got by it without seeing it and
the next one, we didn't see the trailer until the truck wasI mean, the car was right even with us, passed, which kept
the lights right out of our eyes.
Q. And then there were no approaching vehicles after
that'
.
A. No.
Q. At that point you saw this tractor-trailer which was
about 30 feet away¥
A. That is right.
Q. :Nir. Jones, do you ride with Mr. Southall a great
deal of the time?
A. All the time, approximately.
Q. Do you kind of keep a watch-out for anything that is
approaching you and obstructing you in the road T
A. I do.

page 51 }
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Q. You kind of act as a co-pilotf
A. You might say that.
Q. Do you know of your own knowledge- whether ~Ir.
Southall saw this tractor---trailer before you did t
A. No, he didn't..
.
page 53 ~
Q. Do you know when he did see it, of youi·
own knowledge?
A. Approximately the same time that I did, from what he
had to say after it come in sight.
Q. As soon as he saw it, he made some comtnent and turned
awayf
A. 1\fade some comment and then turned to the l~ft to
swerve around it.
Q. Would you say that comment
was nice- .
.
:\I r. Wall: I object.
:\Ir. Watkins: If you would let me finish the· question.
By :Mr. 'Vatkins:
Q. Would you say the comment was derogatory or complinlentary~fr. Compton: 'Ve object again. That is hearsay testitnony and we object to the line of questioning.
Mr. Watkins: I withdraw the question.

By Mr. "\Vatkins:
Q. Nlr. ,Jones, were your lights on on your vehicle f
A. Yes, sir.
Q. "\Vere the street lig·hts on in the Town of Farmville¥
A. Yes, sir.
page 54 ~
Q. "\Vere there any lights on this particular
tractor-trailer¥
A. No, sir.
Q. And the first time that you were aware tl1at this tractortrailer was in this traveled portion of the road was when the
second car had passed and you were about 30 feet away from
that tractor-trailer 1
A. That is right.
Q. And you did not see it at any time up to that point?
A. No.
Q. I don't know whether I asked you, but were· most of the
cars which you saw at that time, were they driving with or
without lights?
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A. They were driving with lights.
Q. Was it darkf
A. It was darkf
Q. What was the condition of the weatherf
A. Well, kind of rainy, foggy, a little foggy, visibility was
very poor, I would say at that time.
Q. This was presumably since Mr. Brooks-this was prior
to the time the accident occurred; is that right Y
A. Yes, sir.
page 55}

CROSS EXAMINATION.

By Mr. Compton:
Q. Mr. Jones, where does Mr. Southall live! Does he live
here in Farmville Y
A. Between here and Prospect.
Q. Do you know where he is today, sirf Is he at workf
A. He is at work, out of town.
Q. Out of town todayf And he was driving the car that
you were riding in, isn't that correct T
A. That is right.
Q. Now, do you drive a car yourself?
A. No, I don't.
Q. Do you happen to know what speed he was traveling,
Mr. Southall was traveling as you were riding from Main
Street up to where you saw the truck Y
A. I would say approximately 15 to 18, 20 miles.
Q. He was driving within the speed limit? You weren't
concerned about him speeding?
A. Not at all.
Q. You say he had his headlights on f
A. That is right.
Q. Did you have to stop at the intersection of North Street
and Third Street for that traffic light there¥
A. No, we had the green.
page 56~ Q. Had the green light, so you kept on? Now,
you say there were two cars that were coming to
meet you, they were heading east on Third Street; isn't that
correct!
A. That is right.
Q. When did you first notice those two carsf How far
were you from the stop light or from the truck?
A. We were coming up to the stop light and noticed the
light being green and then came on.
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Q. You were at a stop light and noticed the light was
green. Now, did you see the first car that was coming to meet
you at that time?
· A. The first car was along about the west end of Fobbs
Service Station, I would say.
Q. West end of Forbes Service Station, so that was fairly
close to the intersection?
A. Pretty close.
Q. How fast was that car going? 'Vas it going
approximately the same speed you were?
A. Approximately the same speed we were.
Q. So he was going 15 or 20 miles one way and you were
going 15 or 20 the other way?
A. Yes.
Q. So, you passed each other about at the intersection f
A. Yes.
page 57 ~ Q. The second car, where was it with relation to
the first one?
A. That was following pretty close.
Q. 'Veil, was it about a car length behind the first one?
A. No, maybe two.
Q. Two or three 1
A. Two or three.
Q. So, when you passed the second car or when the second
car passed you, you were fairly close to that intersection, but
movin~ on west towards where the truck was?
A. We were approximately where we passed the first
car.
Q. When the second car passed you?
A. When the second car passed us.
Q. 'Vere there any other cars meeting you after those
two?
A. No, the thing happened right at the time-I didn't pay
any attention to what was coming then.
Q. The second car passed you about at the intersection of
Third Street and North Street?
A. The first?
Q. The second car?
A. No, it was up a little higher.
Q. How far had you gone on west f
page 58 ~ A. We were somewhere near the end of the
Forbes Service Station at the time, garage.
Q. Was that a couple of car lengths west of the intersection?
A. Probably so, three.
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Q. Three car lengths Y

A. I would say that.
Q. Now, there were no other cars between the truck and you
at that time?
A. No, sir.
Q. And the first time you saw the car, then, when you were
30 feet away?
A. After that second car passed and the lights got out of
our eyesQ. Well, you said before, I believe, that you were about 30
feet behind the truck, is that about right Y
A. When we noticed it, that is right.
Q. You were 30 feet behind when you noticed it Y
A. When we first saw it.
Q. You are not saying that the car passed you when you
were about 30 feet behind the truck Y
A. No.
Q. You say when you first noticed the truck you were 30
feet behind it f
A. Yes.
page 59 ~ Q. And the street lights were on at that time?
A. That is right.
Q. And you had your headlights on f
A. Yes.
Q. And you went around the truck and didn't hit itY
A. We did.
Q. You went around it?
A. Yes, sir.
Q. Do you remember any cars on the left-hand side, that
would be on the south side of Third Street, that were parked
over there at that time?
A. No, I didn't notice any at that time.
Q. Didn't notice any cars?
A. No, I didn't.
Q. So, you had about three lanes of travel to go around the
truck?
A. Yes.
Q. And about what time did you say that you passed the
truck, approximately? Did you say around six or a little
after?
A. Yes, I would say around six.
Q. Around six?
A. Yes.
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Q. And at that time there were no cars parked
over there on the left-hand side of Third StreetY
A. I can't say because I didn't notice.
Q. What kind of truck was itt What did you first see when
you saw the truck!
A. I didn't notice what kind of truck it was, any more than
just a moving van of some kind.
Q. You knew it was in front of you!
A. Yes, sir.
Q. Did you come back to the scene of the accident after it
happened?
A. No.
Q. You didn't know anything about it f
A. I didn't know anything about it.
page 60

~

Mr. Compton: That is all.
RE-DIRECT EXAMINATION.
By Mr. Watkins:
Q. 1\tlr. Jones, let me ask you this question. I am a little
confused from cross examination. Did I understand you, sir,
to say that the first time that you were aware of this truck
was when the second car had passed you Y Is that correct,
just as it had gotten past?
A. Just as it passed us.
Q. And at that time yon were approximately 40 feet from
the tractor-trailer, is that correct?
page 61 ~ A. Well, I would say between 30 and 40 feet.
Q. Between 30 and 40?
A. We were pretty close under it.
Q. And the first time that you were aware of it was when
this other car had passed?
A. When that ca.r had passed us and the lights had gotten
out of our eyes.
Q. You were traveling on the north lane of Third StreetY
A. That is it.
Q. Right-hand lane 7
A. On the right-hand lane going west.
Q. That is the usual acceptable traveled lane as far as the
street is concerned?
A. That is right.
Q. Did you anticipate any vehicles being parked on that
street?
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A. No, we had always traveled it and no. parking on that
of the street. I don't think there is any parking supposed
to be over there. Anyway, we never run into any before.
Q. You say you were looking out for objects in front of you,
vehicles that might be on the street as you were proceeding
along!
A. We always do.

~side

page 62

~

Mr. Watkins: That is all.

By Mr. Compton:
Q. ·You were just driving along like you always do, looking
where you are goingl
A. Looking where we are going.
Mr. Compton: Thank you, Mr. J·ones.
The Court : We are going to take a recess of ten minutes
at this time.
(Whereupon, a short recess was taken.)
DR. W. E. SMITH,
being first duly sworn, testified in behalf of the plaintiff as
follows:
DIRECT EX-AMINATION.
By Mr. Watkins:
Q. You are Dr. W. E. Smith, is that rightY
A. That is correct.
Q. Dr. Smith, you are a practicing physician in the Town of
Farmville, is that correct Y
A. I am.
Mr. Watkins: Gentlemen, do you want Dr.
Smith's qualifications, or do you admit his
qualifications Y
Mr. Wall: We admit he is a general practitioner and
qualified as such.

page 63

~

By Mr. Watkins:
Q. Dr. Smith, have you ha.d as a patient 1\fr. Samuel A.
Brooks, the plaintiff in this matter?
A. I have.
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Q. Did you treat Mr. Brooks for injuries received in an
automobile accident which occurred on January 27, 1960?
A. I did.
Q. When did you first see Mr. Brooks?
A. I saw him in the Emergency Room January 27, about
6:30.
Q. Around 6 :30? Did you make an examination of Mr.
Brooks at that time, sir?
A. I did.
Q. What did your examination disclose, sir, as to injuries?
A. He showed evidence of fractured ribs and laceration
or cut on his lip; several apparently superficial bruises,
scratches, on his lower legs, both lower legs.
Q. Both lower legs 7
A. That is right.
Q. Did you make any further examination to determine
the condition of his ribs Y
page 64 ~ A. Yes, I had him exa1nined that night, the 27th.
I found that the third, fourth and fifth ribs on the
right were fractured.
Q. On the right side? Now, Dr. Smith, can you just stand
up here and point out on my body approximately where these
third, fourth, and fifth ribs are?
A. That is the third, fourth, and fifth (indicating)).
Q. Approximately where did· this break occur?
A. It occurred at the anterior third ·which would put it
about here. (Indicating). I will check and see if there was
only one break in there-that is correct, about this line- the
anterior third of the ribs.
Q. Dr. Smith, was Mr. Brooks hospitalized?
A. He was.
Q. What treatment was prescribed and what was Mr.
Brooks' stay in the hospital f Did he had any complications f
Would you give a history of what happened while he was in
the hospital?
A. Mr. Brooks was having quite a good deal of pain on
admission. It was difficult for him to breathe and cough and
he developed pneumonia; although his injury was on the
right, he developed pneumonia on the left, first, and then
later, on the right, beginning his second day. He was quite
ill from pneumonia and with a very high fever
page 65 ~ from his second through the seventh day, at which
time he was improving but continued to run a fever
for another five days; still quite ill, improved. However, he
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stayed in the hospital until February 17 at which time I
felt he was well enough to go home.
Q. He stayed in the hospital, then, approximately three
w~eks; is that correct, sir?
A. That is right.
Q. In your medical opinion, sir, was the pneumonia and
his hospital stay caused by the injuries which he received
in this accident?
A. Yes, I felt it was a result of the check injuries.
Q. Do you know, sir, of your own knowledge what Mr.
Brooks did after he was released from the hospital?
A. He left the hospital and was confined to his home for
some weeks. I have in his record I think how long-for
about five weeks.
Q. All right, sir. Have you seen Mr. Brooks since his
release from Southside Hospital?
A. Yes, I have.
Q. What were the dates of examinations by you since his
release from 'the hospital?
A. April 20, 1960; November 7, 1960.
Q. Has 1\fr. Brooks completely recovered from
page 66 ~ the results of this accident?
A. No, he has not. His general strength has not
been as good since then. H·e continues to have pain in his
right lower leg; his chest has cleared, his ribs have healed.
Q. Has he made any other complaints to you, sir, as to
his condition Y
A. He states that he bas been much more nervous and
weak since his injury.
Q. Did you treat 1\fr. Brooks prior to this accident, Dr.
Smith1
A. Yes, I did.
Q. Since the accident, have you noticed any difference
in the general physical condition, nervous condition, et cetera,
than you did before the accident?
A. I don't think Mr. Brooks' general physical nor nervous
condition is as good as it was before the accident.
Q. To what cause do you attribute that general decline in
physical condition, sir?
A. I think~Ir. Wall: May I object, may it please the Court? That
calls for a conclusion and gives his opinion from a medical
aspect, and I think that is suffic.ient.
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The Court: You are objecting to that Y
Mr. Wall: Yes, sir.
page 67 ~ The Court: Objection overruled.
The Witness: Would you ask that question
again 1
By Mr. 'Vatkins:
Q. Yes, sir, you have stated, sir, that there has been a
general decline in Mr. Brooks' physical and nervous condition since the accident. To what do you attribute this decline 1
A. I think the accident contributed considerably to it. On
the other hand, it w·as a five-year lapse of time in there and I
think the five years has made some difference, too.
Q. Do you know Mr. Brooks' age, sir? Do your .records
indicate?
A. I have it in the record, recorded as sixty-seven at the
time of the injury.
Q. Vvere there any fractures either of his lower legs, either
the right or left lower leg 1
A. No, I am sure-no, there were no fractures.
Q. Could you determine, sir, whether or not there was any
actual physical damage 1 By that I mean was there any injury to nerves or bones causing this pain that might exist!
A. I couldn't say definitely. He had a superficial injury
there which I thought it was superficial at the
page 68 ~ time. His recovery has been delayed, however.
He did not have a fracture and he had nothing to
indicate a fracture. I did not have his legs x-rayed.
Q. Is this condition of his legs subject to examination by
you for objective symptoms 1 Can you see of your own knowledge what the injury is to them?
A. I can see in the skin a discoloration at the point of
his injuries.
Q. Is that rather pronounced 1
A. It is very definite.
Q. Dr. Smith, what were your charges for treating Mr.
Brooks for the injuries sustained in this accident and subsequent thereto 1
A. $95.
Q. Do you have a copy of that bill, sir?
A. Yes, sir.
1\fr. "\Vatkins: We would like to introduce this in evidence. Do you want to see it? (Showing document to counsel.)
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(The said bill was marked and filed as Plaintiff's Exhibit
No. 3.)
By Mr. Watkins:
Q. Have you prescribed any medication for Mr. Brooks
for this nervous condition which he complains off
page 69 ~ A. I did prescribe a sedative on April 20. I do
not have a notation as to whether I advised him to
continue that or not when seen November 7.
~Ir.

Watkins: Witness with you.
CROSS EXAMINATION.

By Mr. Compton:
Q. Dr. Smith, you say that before the date of this accident
on the 27th of January, 1960, the last time you had seen Mr.
Brooks was about five years before that; is that correct, sir?
A. That is correct.
Q. You had treated him about five years before? What did
you treat him for at that time, if you recalU
A. I don't recall, but I have got it in my record. If I
might refer to that?
Q. All right.
A. On August 16, 1954 he was treated for a nose, throat
and sinus condition and those treatments were continued
through September-wait a minute, through August 27, 1954.
Q. All right, sir, and the next time you treated him as a
patient was after the accident, the evening, about· 6:30, I
believe you said, on January 27, 1960 Y
A. I made one error if I can correct it.
Q. Go ahead.
page 70 ~ A. September 29, 1959 he had some bladder infection for which I treated him, one time.
Q. Then, after 1954 the next time you saw him was afte1·
this accident?
A. Now, that was 1959?
Q. I am sorryA. September 29, 1959.
Q. Now, you stated that you felt the accident contributed
to his present state of health which you said was not the
same as it was in 1955 or 1959 Y
A. 1954 was what I had reference to there. I had overlooked that notation of 1959.
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Q. Well, is it your opinion, sir, that as we advance in
age, that the state of our health sometimes reduces-you
stated the accident contributed to Mr. Brooks' present worsening of his health. Would his advanced age from 1954 to
1960 also contribute to itf
A. I am sure it would contribute to it.
Q. So that, plus the accident, would contribute to his present state of healthY
A. That is right.
Q. Dr. Smith, if you would refer to your report of May
4, if you have a copy of it, May 4, 1960, when you examined
him on the 20th of April, which was-let's see, that was
about January, February, March, April, three
page 71 ~ months after the accident, found at that time that
his chest examination .revealed nothing abnormal
on April 20; is that correct, sir? In the last paragraph of
that report f
A. That is correct.
Q. And that the wounds of the legs were healed at that
time but they were still sensitive, so he said Y
A. That is correct.
Q. And you prescribed, I believe, elastic bandages on his
rig·ht leg at that timeY
A. Yes.
Q. The next time you saw him, I believe, was November 7
of this month, and at that time you felt that his blood pressure was 130 over 80 with a pulse of 84, is that about normal
for a man of his age and physical condition Y
A. Yes, it is.
Q. And his heart sounds were normal and his heart function was good on November 7Y
A. That is correct.
Q. And a.t that time he had no abnormal chest findings and
T believe you just testified that his ribs had healed all right!
A. That is correct.
Q. Did you notice some varicose veins in his legs?
A. Yes, he had some varicose veins.
Q. Did you understand that they had been with
page 72 ~ him for some years Y
A. That is correct. I did not feel that the injury caused his varicose veins.
Q. Now, he has stated to you, I believe, that he still has
aches in his legs? From your examination, can you find any
evidence or any objective findings that would give you any
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indication for the reason of those pains, if they are there,
sir?
A. I can find nothing except for the scars and discoloration
of the skin showing the previous injury. I cannot feel anything wrong.
Q. When you refer to a previous injury, you are referringA. To this one.
Q. This one of January, 1960?
A. That is right.
Q. Can you find anything to support the statement of
nervousness that he tells you about Y Is there any objective finding that you have to support that?
A. It is my impression in talking with Mr. Brooks that
he is more nervous than he was. Of course, we have no
specific test we can prove that, but that was my impression.
Q. You are satisfied with the results that you have obtained
in your treatment of him as far as the healing of his ribs
and the healing of these lacerations and so forth
page 73 ~ that you mentioned, is that correct, sir T
A. Of course, we like to get a man back as well
as he was. I couldn't say I am one hundred percent satisfied.
Q. Did he progress satisfactoriJ.y for a man of his age or
not?
A. No, his progress was slower than you would have expected during his hospital stay and since then.
Q. And the last time you have seen him was on the 7th
of November this year?
A. ·Yes, sir.
REDIRECT EXAMINATION.
By Mr. Watkins:
Q. Dr. Smith, let me ask you two questions, sir. Do broken
ribs and subsequent pneumonia carry with it, as a usual
thing, a considerable amount of pain and suffering?
A. Yes, they do.
Q. And do also injuries to the lower leg around that bony
area also-it is rather painful Y
A. Over that bony area is a more sensitive area thanover the bony area is a more sensitive area than most places
about the leg; for example, the thigh or back of the leg
where we have muscles.
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page 74

~

Q. Do you feel, sir, that Mr. Brooks has recovered as much as he will recover with the treatment that you have given to him from this ac-

cident¥
A. I think so.
Mr. Watkins: That is all, sir.
SAMUEL A. BROOKS,
the plaintiff, being first duly sworn, testified as follows:
DIRECT EXAJ\1INATION.
By Mr. Watkins:
Q. Will you state your name, sir J
A. Samuel A. Brooks.
Q. Your ageY
A. Sixty-eight.
Q. And where do you live?
A. 500 Buffalo Street.
Q. What is your occupation f
A. Shoemaker.
Q. Are you retired at this time Y
A. I am.
Q. When did you retire Y
A. 1957.
Q. By whom were you employed prior to your retirementY

page 75

~

A. Craddock-Terry Shoe Corporation.
Q. Did you live in Farmville and work for Oraddock-Terry Shoe Corporation in Farmville?

A. Yes.
Q. How many years did you work for Craddock-TerryY
A. Twenty-four.
Q. And how long did you work in the town of Farmville?
.A. Nine years.
Q. Mr. Brooks, prior to your retirement from CraddockTerry Shoe Corporation, in what capacity were you employed
by this corporation?
A. Quality superintendent.
Q. Mr. Brooks, I call your attention, sir, to January 27,
1960 around six o'clock-first, let me ask you this, you are
the plaintiff in this case against the parties defendant?
A. ·Yes, sir.
Q. I call your attention to Jannary 27, 1960 and ask you,
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sir, to turn to the jury and tell the jury what happened from
the time that you left your home until the time that this accident occurred, or at the time of this accident.
A. On Wednesday evening, January 27, I left home approximately six o'clock. It could have been five minutes
before, could have been five minutes after, got in my car and
drove down Buffalo Street to High Street, drove
page 76 ~ down High Street to Main and parked in front
of the courthouse, got out and went over and
bought a paper, came back, got in the car, started up, turned
my lights on, went down to Main and Third, made a left
turn and just as I went into Third I met traffic coming; not
too much, but I would say several cars, and I switched my
dimmers on. I went on across North Street and right after
I got across North Street I met four cars coming right along
together, very close together. Three of them were running
with dim lights and the fourth car didn't have any dim lights
on, he had bright lights and it was raining. It was very
misty and just as I passed that fourth car I switched my
bright lights on and I was then 8 or 10 feet of that truck. The
only thing in the world I had time to do was slap my foot
on the brake and just as I got my foot on the brake I went
into the back of the truck.
Q. Mr. Brooks, were you injured in this accident? What
happened to you as soon as you hit the truck?
A. Well, my chest hit the steering wheel and broke the
steering wheel in three pieces. I got a hole through n1y upper
lip and knocked a hole in each one of my legs. The right
leg was worse than the left leg.
Q. All right, sir. Did you, when you first saw this tractortrailer in front of you, did you see any lights on it'f
A. No lights, no sir.
page 77 ~ Q. Were your windshield wipers workingY
A. Yes, sir.
Q. Was it dark?
A. Yes, sir, dark.
Q. All vehicles approaching you had their lights on T
A. Yes, sir.
Q. Did you see any flares or signs or flags of any description around this tractor-trailerY
A. I didn't see any lights whatsoever.
Q. All right, sir. Why, Mr. Brooks, did you not see this
tractor-trailer prior to the time that you were 8 or 10 feet
away from itT
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A. Well, the fourth car I was meeting had his bright lights
shining right in my face and right in my windshield. I would ·
say it was humanly impossible to see anything.
Q. Did you see it prior to the time you saw the fourth carY
A. No.
Q. What was the condition of these lights of these other
cars you were meeting Y Did they have any effect on your
vision Y
A. Their lights were dim-naturally it had some, but not
too much.
page 78 } Q. Did it affect your seeing down Third Streett
A. Yes, yes, sir.
Q. Now, Mr. Brooks, after this accident occurred, the officer, Mr. Kelsey, testified that he carried you home. Then
what happened Y
A. After he carried me home 7
A. Yes, sir.
A. Well, he carried me home, I went right up the steps
and my wife took a wet cloth and wiped the blood off my face.
She called the hospital and found Dr. Smith was at the
hospital. She jumped in the car and took me to the hospital,
we went around the back and to the basement and they had
a wheelchair waiting for me. They took me right into the
x-ray room. That is when Dr. Smith examined me.
Q. And you were in the hospital, according to Dr. Smith's
testimony, for a period of three weeks?
A. That is correct.
Q. And confined at home for a period of five weeks T
A. Yes, sir.
Q. During this period of time, Air. Brooks, did you have
any painf
A. Constantly.
Q. From where did that pain originate?
A. Th.rough my chest and legs, my chest hurt
page 79 ~ me .mostly.
Q. After you returned home, sir, were you completely relieved of pain f
A. No, sir.
Q. What was the pain that you suffered and from whence
did it come?
A. My chest hurt constantly, up until the fifth week I was
in the house.
Q. It was decreasing during this period of time Y
A. Yes.
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Q. Mr. Brooks, how long have you been driving a cart
A. Forty-five years.
Q. During that period of time have you ever been involved in any accident Y
A. No, sir.
Q. On the night-let me ask you this first, sir. This trip
down to get the evening paper, is that pretty much of a
ritual with you Y
A. I have been doing it every night for nine years.
Q. Do you usually follow the same course Y
A. Make the same course, sometimes I go down High, sometimes down Third Street and come back High.
Q. During that time have you ever seen any vehicles parked
on the north side of Third Street at this particular
page 80 ~ time of day?
A. No. sir.
Q. Did you anticipate any vehicles would be parked along
there?
A. Absolutely not, I knew it was a no-parking zone.
Q. Were you keeping a lookout to see if anything had
been parked out there T
A. Yes, sir.
Q. And the reason you saw-the reason you say that you
did not see it was because of these cars that were approaching
and the lights that were shining in your face?
A. That is exactly right.
Q. If there had been any lights on this tractor-trailer,
would you have seen it?
A. If it had been a red light on the back, I am sure I would
have seen the red light.
Q. }fr. Brooks, what was the damage to your vehicle, to
vour Studebaker car~
· A. It was a total loss as far as having it repaired, sir, and
I took it down-at least, Newman sent his wrecker out and
got it and I went down and talked to them after I got out of
the hospital. I thought probably I would have it fixed up and
they told me the parts would cost more than the automobile
was worth, not to say anything about the labor.
Q. What finally happened to this vehicle?
page 81 ~ A. I went down to see Mr. Phillip Gay, I made
three trips down to see him, asked him to come
up and give me a price on it. He wouldn't even look at it,
so I made a trip out to Prospect, Ross' garage. He handles
damaged cars. He came down to Newman's and looked at
it and told me he would give me $20 for it. I didn't feel like

f
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taking $20 for it. I went to Lewis Auto, and he gave me $30.
I had to pay $5 to have it towed so I realized $25 out of it.
Q. You heard Mr. Dickerson's value of that car prior to
the accident. Do you think that was an approximate amountt
A.
ell, that model, I would say it was close.
Q. lVIr. Brooks, did you receive any bills fron1 Southside
Community Hospital f
A. Yes, sir.
Q. How much was the total amount of the bill which von
"
have received 1
A. The total amount is the amount you have here.

"r

1\Ir. Watkins: I would like· to hand it to him and refresh
·
his memory.
A.
Q.
A.
Q.

I can't read it-that is correct, $437.
Have you paid any amount on that billY
I paid it all but $127.
You are now indebted to Southside Community Hospital for $127 at this time f
page 82 ~ A. That is correct.
Q. Your total bill fr01n Southside Community
Hospital was $437; is that correct f
A. Yes, sir.
Q. Mr. Brooks, had you ever been hospitalized prior to
the time of this accident?
A. No, sir.
Q. Had you been in generally good health?
A. Yes, sir.
Q. And you say that you are retired from being Quality
Superintendent or Quality Foren1an of Craddock-Terry?
A. Quality Superintendent of Craddock-Terry.
Q. Prior to the time of your retirement what was your
income per year Y
~fr. Compton: No, sir, that is not relevant. We object
to him asking tl1at question. The man is retired. 'Vhat he
was making prior to the time of his retirement is not relevant as far as his damages here are concerned.
Mr. vYatkins: All right, sir, I withdraw the question.

Bv Mr. Watkins:
"Q. Mr. Brooks, when you first saw this tractor-trailer
what did it look like to you?
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A. Well, it was an extra-big trailer and extratall and the tailgate had a panel, paneled tailgate. It had some kind of black material over it,
in the truck-I don't know whether it was covering o1· material they were hauling or what it was.
Q. Did you have time to determine the description of the
trailer Y
A. No, after I run into it I didn't think anything about
it. I wasn't able to.
Q. As soon as you first saw this trailer you stated you put
on your brakes f
A. I put my foot on the brakes and just as I applied the
brake I run into the· back of the truck.
Q. And you say at that time, when you first saw this trailer,
you were approximately 8 to 10 feet away from the trailer?
A. That is right.

page 83

~Ir.

~

Watkins: All right, sir.

CROSS EXAMINATION.
By Mr. Compton:
Q. Mr. Brooks, you said if the trailer had a. red light on
it that you would have seen it and even though the car that
had the big high bean lights on blinded you 1 I understood
you to say that?
A. I said if it had red lights on it, chances are
page 84 ~ I would have seen it, might not have seen it, but
my chances would certainly have been a lot better.
Q. Even though these lights that you say blinded you, you
also testified that it w~s humanly impossible for you to see 7
If it had a red light on, you say you would have seen the
light,-even if these lights that were blinding you and
you say it was humanly impossible to see, you still think you
would have seen a red light 7
A. I said my chances would be better to see one. I didn't
say definite I would see one.
Q. I thought you said if it had a red light on it you would
have seen it.
A. I said my chances would have been better to have seen
it.
Q. Chances are you would have seen it 1
A. Yes, sir.
Q. And chances are you would have seen that light even

t
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though these lights were blinding you T I am sure you said
this, ''humanly impossible to see.' '
A. Under the present condition there wasn't any red light
there.
Q. But if a red light had been there, that is what I am
asking you.
A. If there had been a red light there I might have seen
it and I might not have seen it but there was not
page 85 ~ a red light there so it was impossible to see anything.
Q. But if it had been a red light, chances are you would
have seen it?
A. I don't know, probably would; probably wouldn't.
Q. You didn't notice the mud flaps on the trailer?
A. No.
Q. You didn't notice the big red reflector on the tnud
flaps?
A. No.
Q. You didn't see that at allY
A. No.
Q. All you saw was an extra-big and extra-tall trailer that
was 8 or 10 feet away from you?
·
A. That is right.
Q. I bel~eve you said you netted $25 in salvage when you
sold your JUnk?
A. That is correct.
Q. And the car was worth $195, is that correct?
A. That is what it was estimated at.
Q. So that would be $170 actual loss on the car, if my
arithmetic is right-$170. Now Mr. Brooks, you said that
you had left home and you left home approximately six o'clock
that evening!
A. Yes.
Q. Could have been five minutes either way?
page 86 ~ A. Yes.
Q. Could it be as much as ten minutes either
way or fifteen minute?
A. No, couldn't be more than five because I sat down at
the supper table at five-thirty. I had my supper. My wife
and I sat there and talked a few minutes, smoked a cigarette,
I put my coat and hat on and got in the car.
·
Q. So it was around six o'clock? Where did you go from
there, to the pool room to pick up a paper 1
A. Right across the street at the pool room.
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Q. You had driven from home and parked by tbe courthouse' How many blocks is that 1
A. Four and a half blocks.
Q. Did it take you five minutes to get from your borne to
where you parked your car?
A. I don't know, I don't believe it would take five minutes,
might take two, three, or four.
Q. By the time you went over across the street and g·ot
the newspaper and got back in your car, how much time had
you used up from the time you left h01ue until tl1en f
A. I would say eight or ten minutes.
Q. And then from.tbe front of the courthouse you had gone
down what, a block and a half and made a left turn 1
A. No, half a block.
Q. Half a block and made a left turn to go on
page 87 ~ west on Third Street?
A. That is right, and went one block before I
crossed North Street.
Q. So that whole operation, from the time you left home
until you got to near where this accident happened, what
would you say, consumed ten or fifteen 1ninutcs f
A. I would say it wouldn't be more than ten 1ninutes at
the longest.
Q. Wouldn't be more than ten minutes 1 So the time you
were approaching the scene of this accident, as far as you
can recall, was around ten minutes after six 1
A. Yes.
Q. Could have been five minutes either way because you are
not sure when you started~
A. That is correct.
Q. You are positive of the time on that?
A. I am positive it would be five minutes either way.
Q. Now, were the street lights on on Third Street as you
came up to where the accident happened?
A. ·Yes.
Q. The street· lights were on?
A. Yes, sir.
..
Q·. I don't know whether you have seen the pictures, but I
am sure you are familiar with the locationpage 88 ~ A. I have been driving it nine years every evening about the same time.
Q. So, all four of those street lights were on in tha.t block f
There are two on one side and two on the other side?
A. I don't know whether they were all on or not. I know
I saw one or two street lights.
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Q. As you were coming from the courthouse and made your
turn there at Third Street and ~lain Street, did you have
to stop for the stop light at the intersection of Main and
Third StreetY
A. No, fortunately I didn't stop at either stop light.
Q. Now, as you had made your turn off of 1\'Iain Street
and were going on west on Third Street, what w·as your
speed, sir, as you approached the stop light or the traffic
light at the intersection of North Street and Third Street¥
A. I would say between 15 and 18 miles an hour, not over
18 miles an hour.
Q. Now, sir, I believe you testified about the.: cars that
were coming toward you, the cars that were going east on
Third Street and I think you said that, first, there were two
cars and then there were four cars; is that correct? "
A. I said I passed two cars between Main and Third-I
mean, between ~iain and North Street.
page 89 } Q. You passed two cars in that block?
A. That is correct.
Q. Now, had you just made your turn off of ~fain Street
when you passed those or was it closer down to the light at
North?
A. It was closer down to the light, it was almost down
just this side of that flower shop, Carter's Flower Shop.
Q. Almost down to the intersection of North and Third,
that is the first two cars, and they went on?
A. Yes.
Q. I-Iow much distance was it between the second of those
first two cars and the first one of these four that passed you
just before you got to the truck?
A. \Veil, it wasn't but a very little distance, I would say
probably 12 feet.
Q. Twelve feet' A little less than the length of one automobile¥
A. No, it could have been more than that, it could have
been the length of three automobiles. After I passed the
second car I bad to cross Third Street-! mean, I had to
cross North Street and just as I crossed North Street I met
the four cars coming right along close together.
Q. \¥hen you first noticed those four cars coming close
tog-ether where was the front of your car at that
page 90 ~ time, with reference to the intersection of North
Street and Third Street?
A. Ob, I would say it was about 15 feet across North
Street.
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Q. Fifteen feet west of the intersectionA. Maybe more or less.
Q. About 15 feet!
A. That would be estimating, I wouldn't say for sure.
Q. Now, the front of your car, then, you had gone through
the intersection and the front of your car had passed through
it and you going on up to where the truck was f
A. That is right.
Q. And you are on the west side of the intersection when
you saw these four cars coming toward youY
A. Yes.
Q. Now, where was the first-if we could stop the action
right there, when your car was 15 feet west of the intersection
where was the first one of those cars at that timeT
A. Well, the first car was pretty close to me.
Q. He was about ready to pass you, going in the opposite
direction?
A. No, I would say he was about 10 feet away
page 91 ~ from me.
Q. Where was the next car f Just tell us how
close they were bunched together, if they were, or how far
apart they were?
A. I would say they were about 8 or 10 feet apart.
Q. Eight or 10 feet apart?
A. Probably 12, I don't know.
Q. Well, where would that put the fourth carY We stopped the action where the front of your car is 15 feet west of
the intersection. Now, at that time, where would that fourth
car, the one that eventually had the big bright lights that
made it humanly impossible for you to seeA. Where was it when Y
Q. When we stopped the action, when the front of your
car had just passed over the intersection of North and Third!
A. I don't know, it was on the street is all I can tell you.
Q. Was it near the intersection of Randolph Street and
Third Street, orA. I don't know.
Q. You don't know?
A. No.
Q. But yon did see it?
A. Absolutelv.
page 92 ~ Q. Well, sir," you knew where the other cars
were?
A. I didn't say I knew where the other cars were, I said
(

r
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the first car was approximately 10 or 15 feet from me and
might have been more, just estimated.
Q. And the next cars were about the same distance behind
each other!
A. I would say probably the same distance.
Q. And the fourth would be about the same distance behind
the third¥
A. Could have been further back, I don't know.
Q. But you did see it?
A. Yes.
Q. You can't give us any estimate, whether it was the
middle of the block between Randolph and North or between
the intersection of Randolph and North or west of the intersection ·of Randolph and Third Street f
A. No, I can't, I couldn't give you a correct estimate.
Q. Now, what was your speed as you collided with the
truck, or just when you saw it Y
A. About 15 or 18 miles an hour.
Q. That was the same speed you were going back at the
intersection of North Street and Third StreetY
A. Practically the same speed.
Q. So you maintained the same speed from that
page 93 ~ intersection of North Street and Third Street up
until the moment you saw the truck?
A. That is right.
Q. And at that time it was too late for you to do anything
to avoid the collision?
A. That is right.
Q. Now, sir, we are starting the action up after we passed
the intersection of North and Third Streets and getting up
to where the accident occurred. Where, with reference to the
truck, did that last car go by you T
A. Where was the truck when the last car went by me?
Q. If we can place the truck there when you saw it, I am
trying to find out when this fourth car that had the big bright
lights, when that passed your car.
A. That passed my car when I was in about, I would say
10 or 12 feet of the truck and I had to get all the way past
his lights before I switched my bright lights on and when I
switched my bright lights on that is when I saw the truck. I
was within about 8 or 10 feet of it then.
Q. I am sure your car had an inspection sticker on it at
the time of the accident?
A. Yes, sir.
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Q. And your lights were in good working order, as far as
you know~
page 94 ~ A. I had just had it inspected a month before
that.
Q. And your brakes were inspected at that time, too?
A. Everything inspected.
Q. And as far as you knew, the lights were in good working
order and so were your brakes?
A. Yes, sir.
Q. There wasn't anything wrong with the steering nlec.
hanism of your car~
A. The windshield wipers were working, too.
Q. You had your windshield wipers on? They were going
at the tin1e you got your paper and went on homef
A. That is rig·ht.
Q. Now, you were aware of these four cars. We will just
forget the two that passed you further away, but these four
cars that were bunched together, when the front of your car
was 15 feet through the intersection of North and Third
Sh·eet, at that time you were aware that these four cars
were coming to·ward you, weren't you f
A. Yes.
Q. 'Vas there any switching, either up or down, as far
as the bean1 of those lights that were coming toward you
from that tin1e until the time of the accident Y
A.
ell, three of them were running with dim lights on,
the fourth car had bright lights on. There wasn't
page 95 ~ any switching that I saw.
Q. So there was no chang·e, as far as those cars
were concerned, from that tin1e until the time of the accident?
A. No.
Q. You saw the bright lights of that last car all the way
from 15 feet from the intersection of North and Third up
until the accident occurred?
A. Yes.
Q. But you knew that there was a "no-parking'' zone, and
in your experience of driving nine years in Farmville nobody
had parked there'
A. That is correct.
Q. So you assumed there would be nothing there on this
day¥
A. I assumed it, yes.
Q. Turned out there was something there, didn't it?
A. V\That was that~
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Q. Turned out there was a car there, unfortunately?
A. To my sorrow, yes.
Q. Now, Mr. Brooks, you testified your speed was 15 to 18
miles an hour as you crossed through that intersection and
your speed was not reduced at all up until the time you first
saw the truck. You also testified it was humanly impossible
for you to see?
page 96 ~ A. That is correct.
Q. I just wondered why you didn't reduce your
speed, sir?
1\Ir. Watkins: Just for the record, I think it might be
desirable for you to correct that, ''it was hun1anly impossible
for him to see the truck."
By :Wir. Compton:
Q. What did you say f
A. It was humanly impossible for me to see any better
than I saw.
Q. All right, sir. I ask you that question again, your speed
was the same for almost a city block, even though you are
faced with these glaring lights. I wondered 'vhy you didn't
reduce your speed¥
A. I don't know whether it was the same or not. I said
approximately 15 or 18 miles an hour, it could have been 15,
it could have been 18. I didn't look at the speedometer, but
running at 15 miles an hour, and you are not expecting a
truck to be sitting in a "no-parking" zone, why should you
reduce your speed less than 15 miles an hour?
Q. Even though it is humanly impossible for you to see
ahead of you f
A. Yes.
Q. All right, sir. Did you have your headlights
page 97 ~ on low beam as you were coming up to the accident, sirf
A. I did, yes.
Q. \Vhere did you switch on your lights?
A. Bright lights?
Q. Where did you turn on the lights to your car at all
f1·om the time you left the parking place up until theA. I turned the lights on when I got in-started the motor
up, after I picked the paper up on Main Street.
Q. Have you testified at another time, sir, that you turned
them on after you had turned the corner from Main Street
on to Third Street?
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A. No.

Q. You haven't made that statement 7
A. No.
Q. And you are sure that you left home around six o'clock
give or take five minutes 1
A. Yes, sir.
Q. Well, now, ~1r. Brooks, you were traveling at about 15

or 18 miles an hour. With your car that had just been
inspected, how far would it take you to stop your car going
at that speed 1 Can you give us an esthnate of that, sir? :Maybe point out something in the courtroom that would give us
an indication Y
A. I oug·ht to at 15 miles an hour. You only stop
page 98 ~ at about 10 feet.
Q. Would that be if you had your foot on the
accelerator and have to take it off and put on your brakes 1
A. That would be if you expected to stop and had to stop.
Q. If you don't know you had to stop, how far would you
go¥
A. That would depend on how quick you got your foot on
the brake.
Q. How quick you are able to shift from the accelerator
to the brake Y
A. That is correct.
Q. Do you think it would take you more than 10 feet at
that speedY
A. Yes, on a wet street, especially.
Q. Can you estimate that, knowing the condition of your
brakes and the way your car drove on that particular day 1
A. Well, I wouldn't know.
Q. Could you give us an estimate?
A. No.
Q. Couldn't give us an estimate about that at allY
A. No, it would depend a whole lot on different things.
You might get excited and not put your brakes on-foot on
the brake at all if you see a big truck staring you
page 99 r in the face.
Q. You were able to get your brake when you
saw the truck?
A. Just as I got my foot on the brakes I ran into the
car. I don't think it had any effect on the speed of my car.
Q. You weren't expecting the truck to be there so you
got your foot on the brake within 8 or 10 feet because you
said that is how far the truck was ahead of you when you
saw itY
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A. Just as I got my foot on the brake I hit the truck.
Q. So it would be about 8 or 10 feet you traveled between
the time you took your foot off the accelerator and put it
on the brake!
A. Could be.
Q. And then take you 10 feet to stop after you got your
foot on the brake T
A. Could be.
Q. Isn't it true, sir, that with those calculations-! know
these distances are not exact-is it true that you could have
stopped your car within about 20 or 25 feet, roughly, give or
take a few feet either way? Would that be a fair statement
to make?
A. Under normal conditions I would sav it
page 100 ~ would be a fair statement to make.
··
Q. What about on this particular day?
A. Well, on this particular day the street was wet. I don't
know whether you could stop in 20 feet or not. No doubt you
would slow your car down. I don't know if you would come
to a stop or not. Chances are you would skid.
Q. W onld it be about 30 or 40 feet?
A. I don't know how far.
Q. All right, sir. Do yon recall when it started raining
on that day?
A. It was raining when I left bmne.
Q. Had it been raining that afternoon or do you recall?
A. I don't believe it was. I wouldn't be sure, now, but
I don't think so.
Q. Of course, you were aware of the rain from the time
you left home up until the time the accident happened f
A. It was just a slow drizzle and a mist, and after I got
downtown the mist was lots worse than where I live. I live
up on the hill.
Q. The streets were wet at that time?
A. Yes.
Q. And you knew they were wet because you
page 101 ~ had been over that same way son1e n1inutes before,
ten minutes before~
A. Yes, I knew they were wet; it was raining.
Q. And even with that knowledge, sir, you maintained
your same speed about from the intersection of North and
Third Street up to where the accident happened, up in front
of the Presbyterian Church?
A. I don't know whether I maintained the same speed of
not. As I told you, I didn't look at the speedmeter. I said
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approximately 15 or 18 miles an hour. Whether I slowed down
a little in that process, I don't know.
Q. You don't know whether you slowed down or not ·r
'Vhen I asked you before, I asked you the speed at the intersection of North and Third and you said about 15 or 18
miles an hour and then I asked you what your speed was when
you saw the truck and you said about 15 or 18 miles an hour.
A. I say it could have been that.
Q. Which would indicate you didu 't slow down at allY
A. I don't indicate anything at all. I said it could have
been that, could have been less.
Q. These four cars that were fairly close together, their
speed was about the same as yours as far as you can determine?
A. It seemed to be, yes.
page 102 ~ Q. Seemed to be about the same speed you were
g·oingf All four of them traveling at about the
same speed as the other one Y
A. I wouldn't know, I wasn't paying too much attention
to the speed. I was watching ahead, looking at the bright
lights ; could have been running 10, 15, running 30.
Q. You were observing those cars and watching those
brig·ht lights from the time you saw them at North and Third
up until the time of the accident and you are not sure what
their speed was?
A. No.
Q. Well, Mr. Brooks, if the truck didn't have any light on
the back of it and it was humanly impossible for you to sec,
that didn't have anything to do with the accident, did it Y
A. Yes, it had something to do with the accident. I said
if the truck had had a red light on it, probably I would have
seen it. I didn't say absolutely I would have seen it. I said
probably I would have been the red light, a red light sometimes shines through a white light.
Q. ·You think the headlights on those cars were made any
worse by the street lights that were on, or do you think that
improved the situation anyY
A. Well, it certainly didn't make it any better.
page 103 } Q. You think the glare from the headlights as a
car comes toward vou is the same when .it is
running through a street that fs lit as that particular [block
was Y You think it is difficult to see it the same as if you
I
were out on an open highway that was dark Y
A. I couldn't see any difference. It was raining and: very
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misty. If the weather had been clear it might have made a
difference.
Q. Let's put the rain out on this dark highway and compare
that with the visibility out there and the rain where you have
a street light on as you did at this particular place.
A. My experience has always been, driving, the darker the
weather is the better you can see from your lights.
Q. I was asking you about the lights that were meeting
you, the intensity of them, the fact of whether or not they
would blind you. Has it been your experience that the situation is improved if you are traveling on a street in town
such as this where you have street lights, or is it worsened,
or is it about the same f
A. I wouldn't know, probably about the same, it wouldn't be
any better.
Q. Do you know where on the trailer you collided Y vVas it
right in the center of the back of it Y
page 104 ~ A. It was close to the center, could have been
a little bit to the left, but it wasn't too far from
the center.
Q. Now, Mr. Brooks, as you turned off of Main Street you
say you had your dimmers on, the headlights on your carY
A. That is right.
Q. How far ahead of you did they shine, say, as you made
the left turn from Main Street and Third Street-how far
ahead of you did they light up the road?
A. My dimmers Y
Q. Yes, on your dimmers.
A. Well, I wouldn't know.
Q. You wouldn't know Y
A. No.
Q. Would they light up half of that block between 1\fain
Street and Third Street down to North Street where that
first traffic light is?
A. On your dimmers Y
Q. Yes.
A. No.
Q. They would not?
A. No.
Q. Would they light up a fourth of a block?
A. I don't know how much of it would ligpt up, I never
measured the distance.
page 105 ~ Q. But they certainly wouldn't go hald a blockY
The Court:

Gentlemen, it is now one o'clock. I am going
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to take a recess for lunch of forty-five minutes. YoJ gentlemen of the jury will not discuss t4is case with anyone~ permit
anyone to discuss it with you, or in your presence, and be
·
back in forty-five minutes.
('Vhereupon, at 1:00 p. m., a recess w·as taken for lunch.)
AFTERNOON SESSION.
(l\tiet pursuant to adjournment at 2:00 p. m.)

SAl\tiUEL A. BROOKS,
the witness on the stand at recess, resumed the stand and
further testified as follows:
CROSS EXAl\tiiNATION (Continued)
By l\1:r. Compton:
Q. Mr. Brooks, after the accident and while you were still
sitting in your car, did you talk with either the
page 106 ~ driver of the truck, Richard Allen, or the fellow
that was with hitn, Clarence Thon1as?
A. After the accident~ The first thing I done was open
the door, stick my head out to get some air and about two
minutes-! 'd say probably a. minute after that, two fellows
came up and asked me if I wanted them to call an a.n1bulance.
Q. Did they happen to tell you that they had had fuel
pump trouble or that the truck was broken down T
A. They didn't tell n1e anything·, that is the only thing they
asked me.
Q. And you said you would like to sit in your car a while f
A. I told them I didn't want an ambulance. After the cop
came up and talked to me he offered to take me to the hospital,
he took me home.
Q. Did you hear either of them tell the police officer that
they had had fuel pump or motor trouble with the truck f
A. I heard somebody tell the officers, I don't know who it
was, I don't know who the driver was.
Q. Just a couple of more questions. Going back to those
four cars that were fairly close together that you told us
about, where was it that you first noticed them? vVhere
were you on the street when you first noticed
page 107 ~ either one or all four of the cars T
A. I had crossed North Street. I don't know
how far up Third I bad gone.
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Q. You had crossed Ncrth Street and that was the first
time you noticed those cars coming toward you?
A. The first time I paid particular attention to them.
Q. Now, when was it that you became blinded by the lights
of the car, this fourth ca·rY Did you become blinded at that
time or was it later on up the street f
A. Naturally, the closer I got to the car the worse it was.
Q. You weren't blinded at first?
A. Not altogether blinded; of course, it bothered me, yes.
Q. They bothered you when you first saw them?
A. Yes.
Q. You state you had just crossed the intersection of North
Street on Third Street- ·
A. Probably 15 or 20Q. But you weren't blinded at that time?
A. Not totally blinded, I could see some but, naturally, the
bright light bothered me. They bother you any time when
you are off in a distance.
Q. They bother you any time you are off in a
page 108 ~ distance'
A. Bright lights at night, yes.
Q. Then you became totally blinded somewhere between
tl1at time and the tin1e you hit the truck1
A. Yes, sir.
Q. 'Vhat is the color of the street there, the asphalt? ~fay
be if you look at those pictures-is it real black or the norn1al
color of gravel?
A. You might say it is a medium brown.
Q. And what was the color that you saw of the truck?
Did you say it was covered over with something on the back?
A. I didn't see anything but the tailgate of the truck and
it had a panelled tailgate in it. It had some kind of black
material in it. Whether it was the covering or actually the
material being hauled, I don't know.
Q. That was up on the bed of the truck you are speaking
of?
A. The material, yes.
Q. You didn't see the mud flaps on the rear?
A. No.
Mr. Compton: That is all.
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page 109 ~

REDIRECT EXAMINATION.

By Mr. Watkins:
Q. Let me ask you a couple of questions. In answer to
Mr. Compton's question that you had a clear view prior to
the time that this fourth car blinded you, was your vision
completely clear all the way down the street Y
A. No, I was constantly passing cars.
Q. Which reflected light in your eyes f
A. That is right, yes.
Q. The windshield wipers were working Y
A. Yes, sir.
Q. And your vision was obscured because of those reasons;
is that right¥
A. Yes.
Q. Now, ~Ir. Brooks, while you were proceeding down this
street, did you try to see what was in front of you, keep a
lookout as to what was in front of youY
A. Yes, sir, always do.
Q. The reason you didn't see it was because of these lights Y
A. Yes.
Q. And because of the bad visual conditions on that night!
A. Yes, sir.
Q. And I think you stated that the only time
page 110 ~ you saw this truck was when it was 8 or 10 feet
in front of you Y
A. Yes.
Q. And you immediately tried to put your foot on the
brake?
A. I got my foot on the brake and that was all. I don't
think it had any effect on the accident.
Q. This accident happened in January of this year and
that night you were hospitalized for a period of approximately three weeks?
A. Yes, sir.
Q. And you were kind of shook up from the accident, is that
correct?
A. Yes, sir.
Mr. Watkins: I think that is all.
RECROSS EXAMINATION.
By Mr. Compton:
·Q. Mr. Brooks, you say, th~n, that your visio!l was obscured.
Was it obscured from the hme you first noticed these four
cars, all the way up to the accident?
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A.
Q.
A.
Q.

Yes.
Did it interfere with your driving, sir?
To a certain extent it did.
And still you maintained the same speed you had before you saw the truck or before your vision was
page 111 ~ obscured t
A. I was only running about 15 tniles an hour
and I was certainly far enough away from the other cars, I
didn't have any reason to slow down more than 15 miles an
hour.
Q. Even though your vision was obscured you had no
reason to slow downY
A. No.
Q. You were going approximately 15 or 18 when you first
saw the truck¥
A. About 15 miles an hour.
Q. Even though your vision had been obscured all the way
from North Street to where the accident happened!
A. Yes, sir.
l'rir. Compton: That is all.
Mr. Watkins: That is all.
con1pletes the plaintiff's case.

~fay

it please the court, that

Mr. Compton: We have one matter that will take a few
minutes to take up with the Court in chambers.
In chambers :
Mr. Compton: Judge, on behalf of the defendants we move
to strike the plaintiff's evidence for the reason that the
entire evidence fails to show that any negligence,
page 112 ~ if there was any on behalf of the defendants,
fails to show that that was a proximate cause
of the accident but, rather, shows that it was a remote cause
and it also shows that the sole cause of the accident was the
negligence of the plaintiff.
Now, I have just one case that I want to cite on that, sir,
and the facts in this case are almost identical to the one that
we have here and this is the only case that I will go into in
any detail. I will cite two others which follow the same line
as this one does and this is the case of Harris v. Howerton,
169 Va. 647, and if you don't mind, I will go through the
evidence as quickly as I can in this case so you can see the
similarity between this one and the facts in the case we are
now trying.
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(Counsel then read the above-referred to case.)
1\Ir. Compton: Judge, it seems to me that the facts of this
case of Harris v. Ho~verton are as much like the case that we
have here as they can possibly be. In addition, in the
Harris case there was no street light any closer than 90 feet
to the truck that was struck. In this case we have a street
light that the truck was parked right beneath. Vl e have a
street light across the street. 1\Ir. Brooks has
page 113 ~ testified that he never saw the truck, yet lw also
testifies that when he was blinded he was
somewhere between the intersection of North Street, between
there and where the rear end of the truck was 'Ve say, sir,
that he has shown by his own testin1ony that he should have
seen the truck before he did and we respectfully move that
the plaintiff's evidence be stricken at this point.
(The motion was argued.)
The Court: Gentlemen, I have reached this conclnsi.on,
that this truck was parked in a no-parking zone. I an1 very
familiar with that street. It is certainly a no-paddng zone.
It was not raining at the time of the Harris case and it
unquestionably was raining. Another point that neither one
of you gentlemen have mentioned is this, that the plaintiff in
the Harris case was twenty-nine years of age, his vision was
probably much better than 1\ir. Brooks' vision at sixty-eight
and his reactions were quicker. I know my reactions were
quicker at twenty-nine; I am sixty-six now, so I will have
to overrule the motion.
~Ir. Compton:
'Ve respectfully except to the Court's
ruling.
( Tl1e following occurred in open court in the presence of the
jury:)
page 114

~

GEORGE LLOYD,
being first duly sworn, testified in behalf of the
defendants as follows:
DIRECT EXA}fiiNATION.
By Mr. Wall:
Q. You are

~Ir.

George Lloyd?

Frank Richard Allen v. Samuel A. Brooks

79

George Lloyd.
A. Yes, sir.
Q. What is your occupation, sir 1
A. ~Iechanic.
Q. And how long· have you been a mechanic?
A. Thirteen years.
Q. And for whom do you work, sirt
A. Mr. Brickert.
Q. vVhere is Mr. Brickert's place of business located now?
A. On North ]\:fain Street.
Q. 'Vhere was it located on January 27, 19601
A. West Third Street.
Q. Will you be more specific on that? Was it on a corner,
or what?
A. They called it 300---that would be on the corner of
Randolph and Third Street.
Q. It is on the southwesterly corner of Randolph and
West Thirdf
A. Right in the corner.
Q. Is that ·the block right next to the
page 115 ~ Presbyterian Church, or not¥
A. Just above it.
Q. Is that street pretty straight through there, J\£r. IJloyd!
A. What do you mean, 460 Y
Q. Yes.
A. Yes, sir.
Q. On the late afternoon of January 27, 1960, did anything
unusual happen 1
A. Well, we was getting up cars there as usual, sometimes
between five and five-thirty, then one of the boys told me he
wanted to use the telephone, said his truck broke down.
Q. Do you know who that was!
A. I didn't ask him his name.
Q. Go ahead and tell what happened.
A. Well, he come over there to use the telephone and we
were putting up the cars and we heard a thump, like something
run together, so I told the boy, I said, ''I think somebody
run into the back of you.''
Q. Did you look Y
A. We looked down the street, you could see a car behind
the trailer.
Q. ~There were you standing then, sir?
A. Right in front of the station out on the
page 116 ~ sidewalk.
Q. How far were you away from the tractortrailer!
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A. Roughly around 200. feet or better.
Q. Two hundred feet or better t "\Vhen you looked, turned
around, what was the weather condition, do you remember 1
A. I believe it was raining.
~
Q. When you looked down there, what did you see!
A. Well, we see a top of a car stuck up behind the trailer.
Q. vVere the street lights on Y
· A. I think they were.
Q. How well lighted is West Third Street in that area t
A. Well, it could be improved, but it lights enough that
you can see, you can see down the block, yes.
Q. Could you see all the way down that block 1
A. You can see all the way to Main Street.
Q. Could you see, there that night, see all the way to 1viain
Street that night Y
A. Yes.
Mr. 'Vall : Your witness.
CROSS EXAMINATION.
By Mr. 'Vatkins:
Q. Mr. Lloyd, you say you could ~ee all the
page 117 ~ way down to Main Street' Approxhnately how
far is it to Main StreetY
·
A. Well, I don't know, some blocks are longer than the
others. These blocks around Farmville are sort of short
compared to some of them.
Q. Most of the blocks run' about 300 feet, don't they?
.A. I don't know.
Q. Could you give us an estimate of the number of feet
between where you were standing, to Main StreetY
A. Well, if it is 300 feet to the block, that would be about
600 feet.
Q. At the time this accident happened, could you see any
vehicles between, say, in the middle of the block between
North Street and Main StreetY
A. They were parked on the right-hand side where they
usually park, on the right-hand side, and the trailer was over
on the-if you are going this way (indicating) it would be on
the right-hand side where the trailer was.
Q. That block between North Street and Main Street-you
know where the Unemployment Office is in that block-did you
notice any cars traveling along that particular block when you
heard this thump 7

Frank.Richard Alle11

v.. Sart1uel A.

Brooks

81

G.: ill. Da.vis.

A. Didn·'t pay any particular attention to it.
Q. You know what 500 feet would be? That
page 118 ~ would be roughly, a bout a block ·and a half or a
block and two-thir~s, Jf a. block was 300 feet; it
would be about a block and two-thirds Y
A. Yes.
Q. Would you have been able at this time, that this accident
happened, to see an individual in an automobile a block and a
half from you 7
A. You could see the car, yes, sir.
Q. But could you recognize an individual in itT
A. I don't know about that, I doubt it.
Q. And you say that this was between five and five-thirty?
A. Somewhere along in there, might have been a little
later.
Q. Could it have been as much asA. I go home at six. It happened before then.
Q. Were most of the cars traveling with lights on 1
A. When I went home I cut my lights on.
Q. All right, sir, and you say one man came in and wanted
to use the telephone Y
A. Both of them were up there.
Q. Both of them were at your place 1
A. Yes.
Q. Came up there to w·here you were T
A. Yes.
page 119

~

:Mr. Watkins: That is all.
Mr. Wall: Thank you very much, Mr. Lloyd.

G. M. DAVIS,
a defendant, being first duly sworn, testified as follows:

DIRECT EXAMINATION.
Bv Mr. Compton:
"'Q. State your name, please, sir.
A. Maynard Davis.
Q. 'Vhere is your home?
A. Dillwyn.
Q. Are yo·u a partner in Davis · & Thomas Transfer Company?
A. Yes, sir.
Q. What type of business is that?
A. We haul lumber and pallets.
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Q. Do you know anything about this accident except what
somebody else told you abou.t it?
A. No, sir, not too much.
}!r. Compton: All right, sir. That is all.
CROSS

EXA~IINATION.

By Mr. 1\Tatkins :
Q. Mr. Davis, you say you are a partner of
Davis & Thomas Transfer?
A. Yes.
Q. Was Mr. Frank Richard Allen employed by you on
January 27, 19607
A. Yes, sir.
Q. Was he operating your truck at that time?
A. Yes, sir, I think so, him and Mr. Thomas were together
and I understand from them that he was driving at the time.
Q. Mr. Thomas is your partner7
A. Yes, sir.
Q. As I understand it, you were hauling pallets for the
business of this concern; is that correct7
A. 'Ve haul pallets for Mr. R. L. Ponton at Drakes Branch
and also Stanley Land & Lumber Company.
Q. And this was a regular load that you were moving from
there to your place in Dillwyn?
A. Yes, sir.

page 120

~

1\{r. 'Vatkins: That is all.
page 121

~

CLARENCE 0. THOMAS,
a defendant, being first duly sworn, testified as

follows:
DIRECT EXAMINATION.
By 1\{r. Compton:
Q. 1\{r. Thomas, state to the jury your name and where
you live.
A. Clarence 0. Thomas, I live at Dillwyn.
Q. You are a partner with Mr. Davis in Davie & Thomas
TransferY
A. Yes, sir.
Q. Now, vou 'vere riding with Richard Allen on the date
of this accident, weren't you?
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A. Yes, sir.
Q. Now, where had you all been that day and where were

you going to at the time of the accident¥
A. vV e left Dillwyn, Virginia, went to Drakes Branch,
·virginia, loaded a load of wood pallets and were in transit
back to Dillwyn.
Q. Can you describe the type of truck and its trailer that
you were driving or that Richard Allen was driving that day¥
A. It was a '56 Gl\1:0, 550.
Q. Speak up plainly.
A. G:NI C tractor.
Q. 'Vhat kind of trailer was it Y
page 122 ~ A. It was a Fruehauf trailer.
Q. vVhat was the length of that whole unit, the
tractor and trailer unit, do you know-or, approximately
what the length of it was 1
A. Approximately it was 45 foot.
Q. Do you know what the width of the trailer was?
A. Eight foot.
Q. Now, what street did you come into Fann·vill on from
Drakes Branch and tell us what your route was frmn the
time you got into Farmville up until the time when the truck
stopped?
.A. We come in from Keysville on 50, came down Main to
Third, took a left on Third and just as 've went under the
stop light on North Street the truck completely quit, the
engine knocked out. I told the driver to pull over to the
side of the curb as far as he could and that is where the accident occurred.
Q. Now, sir, as you came on to where the truck eventually
stopped, do you have any idea 'vhat time of day it was and,
if so, tell us what time of day it was?
A. I am not positive of the time. To the best of my knowledge it was somewhere around 5 :25 to 5 :30.
Q. That is the approximate time that the truck stopped~
A. Approximate time.
page 123 ~ Q. On the righthand side of Third Street~
What was the weather like at that particular
time?
A. It was a little misty.
Q. Did you need the windshield wipers on the truck ancl
did you have them on?
A. At times we needed them and times we didn't.
Q. How long was it between the time that the truck stopped
and the time the accident occurred? Do you know that?
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A. I can't say exactly, but I think it was somewhere around
between ten and fifteen minutes, I am not certain on that.
Q. Now, what did you do after the truck cut off and you
stopped it 7 What was the first thing you did 7
A. The driver stayed under the wheel, I got out and raised
the hood, took the breather off the carburetor and choked
it with my hand to see if I was g·etting the fuel. I wasn't
getting any fuel, I run across the street, got a Coca-Cola
bottle of gas.
Q. vVhere did you get the gas?
A. Brickert 's.
Q. Brickert 's Oil Company!
.A. Bricl{ert 's Oil Company, run back, poured the gas in,
it started.
Q. vVhere did you pour the gas in~
A. In the carburetor. It would start and run
page 124 ~ but when it burned it out, it would cut off again.
Q. Why couldn't you n1ove the truck wl1en you
poured the gas in the carburetor'
A. There is a whole lot of danger in pouring that gas in
there, it will set the whole thing off if it backfired.
Q. vVben you went up to get the gas and came back and
poured the bottle of gas in the carburetor, what did you do
next?
A. Said we would have to call Dillwvn and see if Davis'
Brother's Pontiac had any fuel pump. "
Q. I-Iow could you determine that the trouble in the truck
was in the fuel pump?
A. It would run if you put the gas in the carburetor and
it wouldn't run unless you did pour it in the carburetor so
that indicated to me it was fuel pump trouble. The gas was
not going to the carburetor and causing the trouble.
Q. So you went to call Mr. Davis at Dillwyn! \Vhere did
you make that telephone call?
A. Brickert Oil Company.
Q. Did you get in tou~h with him, J\IIr. Davis 1
A. Yes, sir.
Q. And was he able to give you any help about obtaining
a fuel pump?
paO'e
125
~
A. He said, as well as I remen1ber, that he
0
didn't have one but to try Clyde Davis or Newman
Auto Parts, one or the other should have it.
Q. Did you then call Clyde Davis and Newcomb Auto
Parts?
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A. I left Richard Allen, the driver, to do the calling and I
started back to the truck.
Q. Now, you .started back to the truck from Brickert Oil
Company; is that correct?
A. Yes, sir.
Q. And Brickert Oil Company was then located where the
Goodyear place is now?
A. Yes, sir.
Q. As you started back to the truck what occurred Y
A. Just as I turned around I heard a thump.
Q. Where were you when you turned around, inside the
office or outside f
A. I was just inside the door and just as I turned around
I heard it. I took one or two steps outside and I could sec
the car behind the truck.
Q. You could see the car behind the truck f "\Vhat part of
the car could you see?
A. I would say I could see half of the car behind the
tt·uck because I was looking at it from an angle.
Q. You were standing on the-that would be
page 126 ~ the southwest corner of that intersection 1
A. Yes, sir.
Q. Now, you could see the rear end of the car at that time?
A. Yes, sir.
Q. Do you know, or at my request did you measure the
distance fr01n where you were standing to where the car
was f Do you know that distance f
. A. I stepped it off, it was 89 steps.
Q. How many feet are each of your steps f
A. Approximately 3 feet.
Q. So that would be approximately 267 feet from where
you were standing to where the rear of the car was?
A. Yes, sir.
Q. Now, did you see any cars g·oing east on Third Street;
that is, going from where you were toward Main Street,
either in the block where the truck was parked or in the
block between North Street and Main Street at that time¥
A. Did I see- repeat the question.
Q. Did you see any cars moving on Third Street¥
A. No, sir, not at the time.
Q. You saw none in the block that truck was stopped?
A. That is right.
Q. Did you see any in the block between North
page 127 ~ Street and Main Street~
A. I couldn't tell you about that, I am not
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clear on that. I was concerned about the truck and the accident.
Q. How long after you heard the crash was it that you
looked down toward the truck f vVas it a matter of seconds 1
A. Just a few seconds, I would say.
Q. :Nir. Thomas, what did the rear end of your trailer look
like, as far as the lights were concerned, as far as any flaps
that may have been on it~
A. Looking at the trailer from the rear it has two mud
flaps.
Q. Where are they located 7
A. Behind each rear wheel, approximately a foot and a
half behind the wheel.
Q. Do you have a flap that is similar to that in court
toclayY
A. Yes, sir.
~Ir. Compton: Judge, I want to introduce this flap in evidence. I expect we will have to have an argument on it. Mr.
"\Vatkins objects to its introduction.
The Court: The jury will retire to the jury room.

page 128

~

(The following occurred in the absence of
the jury.)

Mr. Compton: Now, Judge, we have here the lower portion of one of these mud flaps on the back of this trailer. l\Ir.
Thomas has testified that this flap is exactly like the one or
the ones that were on the baek of the trailer involved in this
accident. We feel, sir, that that is proper evidence to be
presented and to be shown to the jury. He has testified about
the physical makeup of the rear end of the truck and we
offer this in evidence as a defendants' exhibit.
1\{r. Watkins: May it please the Court, we would object
to the introductjpn of this flap. I am sure nobody can disagree
these are brand new reflectors on here. The whole flap is not
shown, it is a portion of it cut off the end of it. I don't know
,vhere the car had been or anything about the condition of
the flap at the time. They are attempting to bring, first, a
picture which I objected to and now this. They are not anything like 'vhat happened at the particular time and to con1e
in here and show these particular things to the jury, I think
it just would be misleading to the jury. I object
pag·e 128 r to the introduction of this type of evidence.
Mr. Compton : As to "rhether or not these are
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new reflectors, I will be glad to take then1 out and put 111ud
on them if that would improve the situation, but that does
not go as to whether or not this is proper evidence. It would
go to the weight that is to be given to it. ~.fr. vVatkins can
show by cross-examination that perhaps the reflectors had
n1ud on them or this or that occurred. It certainly doesn't
go to the question of whether or not this is ad1nissible, it only
goes to the weight of it. We say this is proper evidence to be
introduced, particularly where he said this is the type of
flap that is on the rear end of his truck.
~rhe Court : In my opinion, this exhibit is admissible.
( 'rhe following occurred in open court in the presence of
the jury:)
By l\fr. Compton:
Q. lVIr. Thomas, I hand you this bottom portion of this
flap and ask you, sir, if that flap, the flap part of it, is the
same size as one-half of the flap that was on the
page 130 ~ rear end of the trailer at the time of this accident?
In other words, that is a flap that is cut in half
tlreref
A. This is the lower portion of a flap just like the one I
have assembled on the back of the trailer.
Q. Now, the trailer that was involved in this accident, sir,
how many of these flaps did it have on the rear of it~
A. Two.
Q. vVhere were they located Y
A. Approximately a foot to a foot and a half behind the
tandem.
Q. Behind the what?
A. The tandem axle.
Q. That would be a few inches behind the tire itself, the
rim of the tire itself, would that be rig·ht f
A. Yes, sir.
Q. There are two red reflectors on this particular flap. Can
you tell us the condition with reference to mud or anything
else that was on those reflectors that were on the truck involved in this accident? They appear to be brand new ones
there.
A. They had the regular dirt that you would pick up on
a road, on a wet road.
Q. Would you say that the dirt covering those reflectors,

88

Supreme Court of Appeals of Virginia

Clarence 0. Thomas.
the flap on the back of your trailer, would be about
the same amount as the dirt covering the red light,
the brake light on the back of your trailer t "\Vould
the amount of dirt be about the samef
A. Yes, sir.
Q. Now, those reflectors that you have there on the flap
before you were the reflectors on your truck at the time of
this accident-the same size as those are 7
A. Yes, sir.
Q. How many reflectors were on each flap!
A. Two reflectors on each flap.
Q. Now, can you tell us, sir, describe what the rear end of
your trailer looked like on that particular night, with reference to what type of load you had on it, whether the load
was covered, and also what lights were on the rear end of
the trailer?
A. We had a load of wood pallets. I guess most of you
know what a wood pallet is. It is used at docks and things
for handling large quantities of stuff by fork lift. It is made
out of rough oak. They were on the flat bed trailer, by chain,
and tightened. There was no cover on the load.
Q. No cover on it?
l1.. No cover.
Q. What was the color of those wood pallets as you would
see it from the rear?
page 132 ~ A. A regular oak wood brown.
Q. All right, sir. Now, so the trailer itself was
an open bed trailer, it was not a covered trailer?
A. That is right.
Q. Can you tell us what lights were on the rear end of your
trailer? You described the two reflectors on the mud flaps,
tell us where the lights are and what they looked like.
A. You have two reflectors on each mud flap. You hav<'
a reflector the same size of this on each corner of your trailer,
that making a total of six reflectors on the back end of the
trailer. You have your two corner lights, marked on the
outside of the trailer which can be seen from the rear of the
trailer and from the side. You have two big lights about the
same size of this, about four to five inches from each side,
the corners of the trailer; you have one on each side.
Q. Are they the· brake lights Y Do they come on when yon
apply your brakes?
A. You have two of those lights, one is your brake light,
the other is the marker light, clearance lights.
Q. At the time your truck was struck-let me ask you this,
page 131

~
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first. Of course, the reflector lights, you don't manipulate
those by turning them on, they are reflectors, just what
the name said. The two marker lights-the four
page 133 ~ lights, you would have to turn on~
A. Yes, sir.
Q. 'Vere any of those lights on at the time of this accident~
A. No.
Q. These reflectors that are on the mud flaps, ho'v high
above the level of the street would they ride, approximately?
A. '\Then the trailer is loaded as that one was, it rides from
6 to 8 inches. The bottom of the flap rides from 6 to 8 inches
from the road.
Q. And so, then, those reflectors are about 2 inches from
the bottom of the flap so the reflectors would be about 8 to
10 inches from the surface of the road; is that correct 7
A. Yes, sir.
~fr..Compton: Judge, we would like to introduce that
flap as Defendants' Exhibit No. 6.

(The said flap was marked and :filed as Defendants' Exhibit
No.6)
By J\fr. Compton:
Q. J\fr. Thomas, the reflectors that were on the bed of the
trailer, how high were they above the level of the highway,
approximately?
.A.. Approximately 4 foot.
Q. And there was one of those on the left rear
page .134 ~ end and another on the right rear end; is that
correct? Did those have more or less dust on them
or dirt on them than the ones closer to the highway?
A. Well, I couldn't tell you as to how much it had on them.
'ye wipe our lig·hts before we turn them on each night, but
you will find just about the same on one that you will on the
other.
Q. As far as you know, those reflectors were in proper
working order that night?
A. Yes, sir.
Q. Going back to the difficulty you had with the motor, how
did that first appear? I know you said that you started having
difficulty at the stop light there at North and Third Street.
Now, how does that show upY What did the motor do? Did it
miss and sputter?
A. It missed and sputtered and quit.
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Q. Now, prior to that tin1e, state whether or not you had
bad any difficulty of that nature with that particular tractor
on that day1
A. No, sir.
Q. ~Ir. Thomas, I am going to hand you this picture which
is Defendants' Exhibit No. 1, sir, and you will see there that
those street lights are marked No. 1, 2, 3, and 4?
A. Yes, sir.
page 135 ~ Q. Could you tell us where the front of your
tractor was with reference to any of those street
lights when it stopped, when it finally came to a stop 1
A. The front of the tractor was even with light No. 2 in
vonr. Q. How close or how far were the righthand wheels of your
unit from the righthand curb line~
A. It was about as close as you could get without getting
on it because me being short, I used the sidewalk to stand
on to reach over in the hood.
Q. All right, sir. Looking a.t that picture, and frmn what
you know of the scene of the accident, between the intersection of Third Street and North Street-see that block that
intersects there where you were parked-is there any space
there to pull off to the side of the highway without going
up to the sidewalk or up on the curbing'
A. No, sir.
Q. Was it possible for you or for you and 1\ir. Allen
together to move the tractor-trailer between the tin1e it had
stopped and the time the accident happened?
A. No, sir.
Q. Now, was anyone at the truck, either you or 1\ir. Allen,
when the accident happened?
A. No, sir.
Q. Both of you were at Brickert's Oil Company?
A. Yes, sir.
page 136 ~ Q. Was there any particular reason why nobody
was there at the truck?
A. Well, we didn't think we was going to be there but just
a minute.
Q. Both of you were at Brickert's when the crash occurred?
A. Yes, sir.
Q. Now, after the accident and after you heard the crash
and came out and saw what had happened, what did you do
next?
A. I run back by the truck, turned the parking lights on
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and run back and tried to assist J\!Ir. Brooks in getting out of
the car but he said he wanted to sit there.
Q. Did he make any statement to you about why he ran
into the back of the trailer at that time¥
A. No, sir.
Q. Now, did you at a later time hear him testify about
how the accident happened 1
A. Yes, sir.
Q. Now, did you hear him say why he ran into the truck
at that later time~ Did you hear him make any statement
about how the accident happened¥
Mr. Watkins:

date~

By ~Ir. Con1pton :
~
Q. Do you remember the date when he testified
about this accident before this, approximately~
A. No, sir, I do not remember the date.
Q. How many weeks or months after the accident was it?
A. It was the next month following that month.
Q. February?
.A. Yes, sir.
Q. So that is when you heard hin1 talk about this accident f
A. Yes, sir.
Q. Now, on that particular day did you hear him say
where he was when he turned on his headlights before the
accident happened~
A. Yes, sir.
Q. Now, where did he say he was when he turned on his
headlights?
A. vVhen he made the turn on Third Street he said that is
where he turned his headlights on.
Q. vVhen he made his turn onto Third Street~ Did he indicate he was going home or he was coming from home 1
A. I believe he said he had been to pick up the paper and
was going hon1e.
page 138 ~ Q. And this was just before the accident happened that he turned on his headlights?
A. Yes, sir.
Q. Now, when you got to the location of the accident imnlediately after you heard it and g-ot down to where the car
and the truck were, tell us where the car was with reference
to the trailer?
A. The car was-had hit the trailer dead center.
page 137

~

vVhat was the
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Q. Did you notice whether or not the front wheels of the
car had been turned in either direction Y
A. I can't say I did.
Q. Did you look for skid marks in the street Y
A. Yes, sir.
Q. Did you see any skid marks y
A. No, sir.
Mr. Compton: All right, sir. Answer his questions.
CROSS EXAMINATION.
By

Mr. Watkins:

Q. Mr. Thomas, I just have a few questions here, sir. Y-ou

said you thought it was about some ten or fifteen minutes
between the time you stopped and the time that the accident
occurred?
A. I said I thought it was in there, I couldn't
page 139 ~ be sure.
Q. I understand that. You heard the officer say
this morning that he saw it about 40 minutes prior to the
time that the accident occurred, saw your truck parked there Y
A. Yes, sir.
Q. Now, during this period of time, you say that you got
out of the truck and went over and got some gas and tried to
start the motor by putting the gas in the carburetor. Did you
make just one trip over there?
A. Yes, sir, to get gas.
Q. You say you went to Brickert 's for that Y
A. Yes, sir.
Q. Did you have to wait for anybody to give you any gas
or did you just run up and grab a Coca-Cola bottle and fill it
up and come on back Y
A. As well as I remember, sir, I went over there and the
gentleman was at the front door when I walked up. He gave
me the gas and I told him I would come back and pay him for
it.
Q. Now, you say that this engine just stopped on you all
at one time, sputtered at the corner of Third and North and
stopped on you when you got in front of the church Y
A. It actually almost stopped then, it spit a couple of times
and jerked.
page 140 ~ Q. Did it roll any at all!
A. Yes, sir, that is how we got it over on the
side of the road.
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Q. It actually cut off on the corner of Third and North f
A. It cut off just as we were going under the light.
Q. Were you able to push it up any further, to work it on
the clutch or anything like that, to get it any further?
A. Well, it may have hit a couple of times, but that was all.
Q. Can you move one of these trucks on a clutch, use your
battery power to move it on a clutch f
A. That depends on your battery, that depends on the battery, the truck and the load you have on it.
Q. Did you make any attempt this night to move it on the
battery?
A. Well, I don't believe so, because the battery wasn't
strong enough.
Q. But you didn't try it?
A. Well, we almost killed the battery trying to start it,
trying to start it on the side of the street.
Q. ·You said something about trying to get a fuel pump
from Newcomb Auto Parts. Do you know where
page 141 ~ Newcomb Auto Parts is located in the Town of
Farmville?
A. Newcomb Auto Parts is almost directly across the
street from the scene of the accident.
Q. All right, sir, and you said that you had tried-vou
called Mr. Davis to see if you could get a fuel pump before
you did anything else. After you tried to start it with the gas
in the carburetor, then you called ~fr. Davis!
A. That is right.
Q. Are you a mechanic, or are you kind of a jackleg?
A. I am kind of a jack-leg.
Q. You didn't get any mechanic from around there to help
you get this started at allY
A. No, sir.
Q. You knew Brickert Oil Company had a mechanic, Mr.
Lloyd who just testified here!
A. vYell, what could a mechanic do to a fuel pump that
wasn't functioning?
Q. I am just asking, you knew there was a mechanic on
duty and you assumed it was the fuel pump?
A. I was almost positive.
Q. And there was also a garage located down the block,
T-aylorA. Yes, sir, I believe it was.
page 142 ~ Q. Did you ~appen to know also that they had
a wrecker service there f
A. No, sir.

94

Supreme Court of Appeals of Virginia

E. L.

Quise'l~be'rry.

Q. Did you make any inquiries about a wrecker service!
A. No, sir, I don 't believe I did.
Q. All right, sir. You say that as soon as you heard tbis
thump, both you and :Mr. Allen were inside there at Brickert's
Oil Company; is that right f
A. That is right.
Q. And then you ran out and then you saw the vehicl~ down
there, the accident had occurred and the first thing you did
then was run down and cut the parking lights on 1
A. I cut the parking lights on and run back down and tried
to assist ~Ir. Brooks.
Q. The first thing you did was put the parking lights on 1
A. Yes, sir.
Q. vVhy did you do that o?
A. I didn't want someone else piling into it.
nir. '\Tatkins:
page 143

~

All right, sir. That is all.

REDIRE·CT

EXA~IINATION.

By Mr. Compton:
Q. ~{r. Thomas, right after the truck stopped and as you
went around and put the hood up, did any other cars pass the
truck going in the same direction that ~1:r. Brooks came¥
A. Yes, sir, there was an even flow of traffic that evening.
Q. And they passed around your truck without much difficulty?
A. Yes, sir.
Mr. Compton:

That is all, sir.

E. L. QUISENBERRY,
being first duly sworn, testified in behalf of the defendants as
follows:
DIRECT EXAl\1INATION.
Bv Mr. Wall:
"'Q. You are Mr. E. L. Quisenberry; III?
A. That is right.
Q. Mr. Quisenberry, what is your occupation?
A. Town l\i[anager, Town of Farmville.
Q. Are you familiar or have you made yourself familiar
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with the lighting situation on West Third Street in the Town
of Farmville 1
page 144 } A. Yes, sir.
Q. flow are those lights operated, sir f How
are they turned on?
A. By a light intensity switch.
Q. vVould you explain to the jury what this light intensity
switch is?
A. Well, it is simply a switch that is controlled by the
light fron1 the sun. It doesn't come on any predetermined
time. It comes on when the light gets at such a point, gets
dark enough. When that period is hit, then there is a release
in the switch and then all the street lights come on at the
same thne.
Q. And all the street lights in the town of Farmville do
come on at the same tim~, then?
A. Yes, sir.
Q. Where is this light intensity switch located?
A. It is located on Madison Street.
Q. Right bacl{ of the college 1
A. Yes, the college athletic field.
Q. Now, l\fr. Quisenberry, do you know how many lights
there are in the block in Third Street between North and
Randolph, the Presbyterian Church block f
A. I believe there are four, two on either side.
Q. Do you know how much light they give?
A. I know that they are rated.
page 145 ~ Q. Will you tell the jury what their rated capacity is f
A. Their rated capacity is 10,000 lumens.
Q. What is that, sir?
A. That is the way of rating lights, it is a definite amount
of light perbulb or per light installation, the only way I can
explain it. You have so-many watts, these are rated lumens.
The only definition I can give is that it is tied iil with candle
power. A lumen is supposed to be-it is a quantity, 10,000
quantities of light there and I believe lumen is defined as the
light from candle power on a definite surface.
Q. Let me ask you this, how many light poles are there
per block on lVIain Street; do you know?
A. No, sir, I do not. There are approximatelv-the)r are
approximately 120 feet apart but you stagger them on one
side and then the other so, actually, I never have measured
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E. L. Quisenberry.
them, but usually in laying out street lighting systems, specifically whiteway systems,-that is the name designated to our
~lain Street lighting-they are designed so as .the light fron1
one would either touch or overlap the lig·ht of the other one.
Q. Is West Third Street laid out on the whiteway system Y
A. Yes, sir.
·
page 146 } Q. Is that the same lighting system on 'Vest
Third Street that there is on Main Street in the
Town of Farmville t
A. To a point, yes, sir. The whiteway system doesn't· go
the entire length of Third Street.
Q. In this particular block, between North and Randolpl1, it
does?
A. Yes, sir.
Q. You say this has 10,000 lumens? 'Vhat would be the
rated capacity of a light, say, Qff of the whiteway system, say,
up at Butcher's corner here in the Town of Farmville 1
A. Generally, in our residential district-now, yon can'tat Butcher's corner you are coming frorn another whiteway
system which is used in front of the college, comes up nearly
to the corner and I believe there is one street light that is held
up by a wire over the intersection there and I believe that is
2500 lumens. I know it isn't 10,000. The 10,000 lumens are on
what we call a metal standard.
Q. In the residential area in the Town of Farmville, how
many lumens do they have?
A. Generally it is 2500 lumens.
Q. About a fourth Y
A. Yes, sir.
page 147 } Q. Mr. Quisenberry, in this whiteway area in
which the Presbyterian Church is, could you compare that with daylight, natural daylight t
A. It is not as bright as daylight, no. I don't think vou
..
could compare it as being as light as day.
Q. Not a light?
A. It has been as light because we have had instances when
the lights would come on in the day and it would be-get extremely dark and cloudy and the lights would come on and
stay on and when it lights up, they would cut off.
Q. Is it almost as light as day in that whiteway area?
Mr. Watkins: I think the Court could take judicial notice
of that.
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Frank Richard Allen.
A. I don't think it is light as day because you can go up
higher on candle po,ver or lumen if you so desire.
Mr. Wall: Thank you, sir.
CROSS EXAMINATION.
By Mr. Watkins:
Q. Has it been discussed and considered by the administrative forces in the Town of Farmville to increase the lighting
along Third Street and Main Street in the town f
A. Yes, sir.
page 148 ~ Q. What would be desirable as far as good
lighting along there?
A. Either mercury vapor or fluorescent lighting would be
better than the system we now have.
Q. What would be the lumens in that~
A. You would probably put 20,000 lumens up but you
wouldn't space them as close as the 10,000.
Q. Did that come anywhere near the light of day?
A. The higher the mercury vapor and fluorescent lighting
-it has a color to it-your incandescent lighting bas no color
-therefore, you get a brig·hter effect.
Q. And this switch that is installed, I presume by the
Power Company¥
A. Yes, sir.
Q. It is controlled, when it becomes dark enough, that the
lights should come on ·r
A. There is not a predetermined time.
Q. They have come on in the middle of the day when full
visibility or darkness makes them desirable?
A. Yes, sir.
Mr. Watkins: That is all.
page 149

~

FRANK RICHARD ALLEN,
a defendant, being first duly sworn, testified as

follows:
DIRECT EXAMINATION.
By Mr. Compton:
Q. J\!Ir. Allen, state your name, please, sir, and where you
live?

98

Supreme Court of Appeals of Virginia

Frank Richat·d Allen.
A. Frank Richard Allen, Dillwyn, Virginia.
Q. Do you work for Davie & Thomas Transfer f
A. Not right now, no, sir.
Q. Were you working for them on the 27th of January,

1960!

A. Yes, sir.
Q. Now, without going back through all the details, you
heard Mr. Thomas testify about how the accident happened
and so forth and so on, is there anything that you can add
to that or anything you recall differently about it Y
A. No, sir.
Q. Can you tell us how the motor on the tractor, how it
reacted when you first noticed that you were having difficutly
with itt
A. Well, when she first started, she kind of missed a couple
of times and then caught back up. We thought we might get
on in to'\\"11. vYhen we drove under the light, she cut off.
Q. The first indication of trouble that you had
page 150 ~ was that at the intersection of North Street and
Third Street~
A. Yes, sir.
Q. Now, at the time that the accident happened, you were
up at Brickert's Oil Company; is that correct?
A. Yes, sir.
Q. Do you recall whether the street lights were on when
you looked out, looked back to the accident scene?
A. As well as I remember, they were.
Q. Now, as you looked back past where the accident happened and up toward Main Street, did you see any moving
traffic, any cars moving between you and Main Street, going
toward Main Street or coming toward you Y
A. Not at that time, I didn't.
Q. Did son1e cars pass you while you were working on the
motorf
A. Yes, sir.
Mr. Compton: Answer his questions.
CROSS EXAJ\1INATION.
By 1\fr. Watkins:
Q. Mr. Allen, when you went into Brickert Oil Cmnpany, I
understood from Mr. Thomas that vou were to make a tele•
phone call; is that right Y
A. Yes, sir.
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Fram,k Richard Allen.
page 151

~

Q. Had you gotten in to the telephone f
A. Yes, sir.
Q. And had you started your telephone con-

Yersation1
A. I was talking to 1\tir. Davis out here to Davis Pontiac.
Q. Did you continue to talk to him after you heard about
this accident~
A. Yes, sir.
Q. 1-Iow long would you estimate it was before you finished
- I mean, after the accident happened until after you got out
there?
A. Oh, it was about four 1ninutes.
Q. Ji,onr or five minutes¥ At that time that car could have
been on the other side of Farmville 1
A. Yes, sir.
By 1\:Ir. Compton:
Q. '¥hen you heard the crash, J\ir. Thomas was outside
where he testified he was 1
A. Yes, sir.:
l\:lr. Compton: That is all.
Mr. Compton: Judge, that is the defendants' case.
page 152

~

In Chambers:

Mr. Compton: At this point we renew our motion to strike
the plaintiff's evidence on the ground he has been shown to be
contributorily negligent, as a matter of fact, and there has
been no evidence to show that any neglig-ence on behalf of the
defendants was any proximate cause of the accident, on the
same grounds we made at the close of the plaintiff's evidence.
Mr. Wall: We don't think there was any negligence on the
part of the defendants in this case. There is no violation of
any state or town ordinance that I have been able to discover
and I think they acted all the way through as reasonable,
proper people. They did not neglect any duty they owed to
anybody in regard to their actions there. It was a situation
in which their car conked out and they parked over there as
near the curb as they could and while they attempted to fix
the fuel pump they knew was faulty, this man ran slam into
the back of them. The evidence plainly shows people could see
all the way down that street and it seems to me that the
negligence of the plaintiff himself, was the proximate cause,
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if not the only cause of this accident and I think as a matter
of law that the evidence should be stricken in this matter.
The Court: I still feel that there was neglipage 153 ~ gence to park in a no-parking zone when it is
within a block's distance from a service there that
could have serviced the truck, instead of waiting for somebody
to come from Dillwyn.
Mr. Wall: They knew what was wrong, they were just
buying that fuel pump.
The Court: In n1y opinion, someone could have moved that
tractor and gotten it away from the dangerous place that it
was.
Mr. Wall : We except to the ruling of the Court.
Mr. Watkins: "\Ve would object to instruction E in that
the law of the Town of Farntville provides, as to no-parking
areas, that vehicles shall be parked in a no-parking at no time.
There is no exception under the ordinances of the Town of
Farmville as to mechanical breakdown or otherwise.
(The objection was argued.)
The Court: The evidence in this case was, as I understand
it, that the truck wouldn't go any further. I do think the defendant should have turned on his lights. If he couldn't go any
further, I think he should have made an effort to have gotten
the truck towed out of there, out of a non-parking zone but
I don't think the very fact that he stopped there
page 154 ~ was a violation of the Town ordinance.
Mr. 'Vatkins: 'Ve will except to the ruling ot'
the Court.
As far as Instruction H, as far as the first paragraph, we
agree with that, I think that is all right, but the second paragraph they say '' • • • although there may be some other cause
which contributed to the damage and injuries of the plaintiff,
if that cause alone would not have been enough to produce
the accident and the injuries resulting therefrom, you should
find for the defendant • • • ''
The Court: What is your objection Y
Mr. Watkins: I think that needs some clarification. You
have got some causes here that contributed to this accident
and perhaps would not have existed. I am sure these gentlemen can argue that the rain caused the accident or the lights
caused the accident, but just to come in and say that some
other cause might intervene, I think that instruction might
be most misleading as far as the jury is concerned.
The Court: What do you gentlemen have to say?
Mr. Compton: Judge, the law was taken frmn Scott '"·
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Simms, 188 Va. 808. It is sin1ply telling the jury that if so1ne
other cause intervened between the negligence of

page 155

r the defendant, if there was any, and the accident,

it is just a clarification of what definition of proximate cause, remote cause and proximate cause. Our main
position is if there was any negligence of the defendant for
not turning the lights on that was a remote cause but the
proximate cause was the failure on the part of the plaintiff
to keep a lookout and the second paragraph just elaborates
and defines the first paragraph which is a definition of proximate cause.
The Court: I an1 going to just put out that second paragraph. I do think that is somewhat misleading.
1\ir. Compton: Now, the second paragraph, it destroys
the 1neaning of the first paragraph if you do that.
The Court: I will refuse the whole thing, I will take the
whole thing out.
1\fr. Cmnpton: Then that leaves us without any instruction
on proximate or remote cause.
l\tir. Wall : 'V e except to the ruling of the Coart on that.
The Court : I am refusing ''I.''
1\Ir. Compton: An exception to the Court's ruling on "I-I."
The Court: 'Yhat objection do you have to these¥
1\{r. Compton: No. 1, in the first paragraph,
page 156 ~ that is telling the jury that be can't park the
truck there for any purpose, where the statute
specifically says if he has a mechanical breakdown, an emergency, there is nothing left for him to do with it. No. 1 is
telling the jury that the laws of Virginia and the Town of
Farmville provide that it was the duty of Frank Richard Allen
not to park a vehicle in a parking zone for any purpose which
existed on the north side of Third Street. That is telling the
jury if you have a no-parking sign you can't stop, even in an
emergency.
Now, in paragraph 2, it is essentially quoting the statute
but the words in the instruction are not the same as those
in the statute. The statute reads-(reading) Now, parts of
that particular statute which this No. 2 is based on are left
out; the second paragraph of Instruction No. 1.
1\Ir. Watkins: Judge, I may have made a mistake there.
I will amend that instruction to make the accident on mechanical breakdown.
The Court: Any objection to the other part of the instruction?
Mr. Wall: Judge, 3 and 4 are identical and not only that,
but the statute does not-there is one thing further before

/
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we start. 1\Ir. vVatkins and I agreed to stipulate
that the sun set at 5:26 p. m. on that particular
day and it is our contention in 3 and 4--I am
going to get to part 4 in a few minutes, but in 3 or 4~ in regard
to the one-half hour after sunset and one-half hour before
sunrise, we respectfully subn1it that the evidence presented hy
his officers and witness shows there was no requirement for
the displaying of any light because it had not been one-half
hour after sunset when the accident occurred, according to the
stipulation which we are going to ask the Court to allow us
to make to the jury.
The Court: Do you want to put that in the form of an
instruction Y
1\Ir. Wall: That would be fine.
:Nir. Compton: The Court instructs the jury tl1at sunset
on January 27, 1960 was 5 :26 p. m.
1\.Ir. Wall: Judge, that means that in 3 and 4 on that, by
his own evidence, it shows that the accident happened before
5:56 which would be the half-hour. His evidence of his officers
is that they received the report of the accident somewhere
between 5:50 and 5:55, so we contend that No.3 and 4 shall he
stricken, that according to the stipulation between counsel as
to the time of sunset tha.t there was no duty at all on them to
put those lights out.
The Court: What do you mean by ''put them out'' 1
1\ir. Wall: I mean by having them lit.
page 158 ~ The Court: You mean the town lights?
}tlr. vVall: No, sir, the lights on the truck.
There is no duty on the defendant to have those lights lit at
all.
The Court: You are arguing, then, if you are going
through a pouring down rain it wouldn't be your duty to
turn your lights on?
Mr. Wall: May I read the applicable statute to you?
The Court: If you are going through a tremendous rain it
wouldn't be your duty to put on lights-I'm not going on that.
page 157

~

(The objection was argued.)
The Court: You reach the conclusion that because the
statute says it must be done a half-hour after sunset that
there are no conditions under which, in the exercise of ordinary care and caution, it should not be exhibited othe1·
times?
1\{r. Wall: Not under the instruction he put out there because he has under that instruction that to comply with the
laws of the Commonwealth of Virginia; that is not one of
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compliance with the laws of the Commonwealth of Virginia.
The Court: What you are arguing is because
page 159 ~ the law provides there must be light after a certain time, ligates any situation in which there
ought to be light before that time f I can't go along with you
on that.
1\!Ir. Wall: vVe are saying in this instruction it says it is.
one of the laws of the Commonwealth of Virginia and the
Town of Farmville, and it is not one. It should not be given
because they are violating one of the criminal laws as to
the Commonwealth, Paragraph 3 and 4 of Instruction No. 1.
(The objection was argued.)
The Court: I think in essense that is correct. This is a
civil case.
Mr. Wall: · We note an exception to the ruling of the
Court for the reasons given.
Mr. Compton: Now, in Instruction No. 2, that is telling
the jury that the plaintiff had a right to assume, in 199 Va.
Mawyer v. Tho1n(ts, the Court said that an instruction based
on the right to assume is not proper where there is evidence to
the contrary.
(The objection was argued.)
The Court : I will refuse it.
Mr. Watkins : We would except to the ruling
page 160 ~ of the Court in that the instruction as given is as
set forth in Christ v. Fitzgerald, 52 S. E. (2d) 145;
189 Va.. 109. It has been the law of the Commonwealth for a
considerable period of time.
The Court : Are there any other objections f
Mr. Compton: No. 3 is all right and No. 4. Number 4,
down in Paragraph 1 of No. 4, there has been no showing of
the length of any disability or the length of any pain and suffering in the future. The only word about permanent disability that I can recall is in counsel's argument. The only
evidence presented, of course, was Dr. Smith and he said that
he is as well as he is ever going to get. He's reached a point
of improvement, maximum .improvement.
l'he Court: Yes, as he is ever going to get. I think Dr.
Smith's. testimony could and probably should be construed
that there was a p~rmanent injuey.
Mr ·Compton: We don't th.~nk that there is and would
object to the portions of N.o. 4, Paragraph 1, which says ''The
physical and metnal pain and. suffering .endured and which
.
-

Supreme Court of Appeals of Virginia

104

may be xpected to be endured by the plaintiff.'' There has
been no indication of the length of that and whether or not
there will be any pain and suffering- in the future. Now,
Paragraph 2 of Instruction 4, that there is no evidence of
permanent disability.
page 161 ~ The Court: I think there is some from Dr.
Smith's testimony.
:hir. Compton: Then our same objection to Paragraph 3
of Instruction 4-' 'which he may reasonably be expected to
incur in the future.''
Mr. Wall: About the hospital bills, there is no indication
he will have any more hospital or n1edical hills, .Judge.
The Court: I am going to take that out.
1\ir. Compton: Paragraph 4 in Instruction 4, ''The loss, or
damage to personal property, including the automobile.''
There is no showing of any loss other than the automobile.
}Ir. Watkins: I think that's fair. Judge, just loss of the
automobile.
ftfr. vVall: vVe except to the ruling of the Court in regard
to permanent disability.
1\ir. Watkins: We would except to the ruling 9f the Court
in Paragraph 3, Instruction 4, in that the instruction provides
damage, if any.
1\fr. Compton: We except to the Court's ruling in refusing
Instruction '' H'' and also for the refusal of Instruction ''I.''

•
page 174
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~

(Mr. Watkins opened the summation to the jury
in behalf of the plaintiff, during which the following occurred :)
Mr. Watkins: -He started down this street and he said
that he met a stream of cars coming to him and he could see
what he was doing but these cars were clouding his vision.
His windshield wipers were working but they were clouding
his vision. How many of you have had the experience when
you ride downMr. Compton: Counsel is making reference to what the
members of the jury would do if they were driving a car. They
must consider the evidence in the case and it is improper argument for him to ask them if they would consider what they
would do if they were driving the car. They must consider
on the testimony of the parties. We object to asking the
jury "What would you do if you were driving!"
The Court~ I don't think that is objectionable at all.
Mr. Compton: We except to that, sir.
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(Mr. Watkins then concluded his opening summation to the
jury.)
page 175

~

(Mr. Wall opened the sumn1ation to the jury
in behalf of the defendants, during which the
following occurred:)

Mr. Wall: -Ladies and Gentlemen of the Jury, while
we are on Mr. Coley Southall here, he was the driver. Mr.
Jones was a passenger on the righthand side of the car. He
said he keeps a lookout, that he serves as a co-pilot. You
gentlemen know Mr. Coley Southall. Why wasn't he here~ He
was out there on his place out there on Tucker Road. He is
a painter in the Town of Farmville. You know that as well
as I do. vVhy didn't they bring him here~ Bee a use he wouldn't
have given them the testimony they want.
~fr. Watkins: I object to the testimony on the part of
1\fr. Southall.
The Court: Objection sustained.
(1\Ir. "\Vall continued the summation to the jury in behalf of
the defendants, after which Mr. Con1pton concluded the summation to the jury in behalf of the defendants.)
(~1:r. Watkins concluded the summation to the jury in behalf of the plaintiff.)

•
page 176
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•

•

We, the jury, render a verdict for the plaintiff in the
amount of $5,720, and damages.
("\Vhereupon, the jury was dismissed.)
The Court : Are there any motions?
Mr. Compton: Yes, sir. If the Court please, the defendants, by counsel, move the ·Court to set aside the verdict of
the jury and enter final judgment in their favor or, in the
alternative, to grant them a new trial for the reason that the
verdict is contrary to the law .and evidence and contrary to
the weight of the evidence and without any evidence to support
it; and for the error of the Court in granting certain instructions and refus~g others, and .for other reasons assigned
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during the course of the trial and also due to the fact that
the verdict is excessive.
vYe respectfully n1ake that motion, sir, and we would like
to be heard on it. I don't know how soon we could get the
transcript typed up, but we could determine that.
The Court: You could be heard, but I feel this way about
it, it was a close case but I still think it was a jury case. If
you want to be heard on it, you are going to have
page 177 ~ to do quite a bit of arguing to change my mind.
Mr. Compton : "\\7e would like to be heard if
you would continue the motion until we get the transcript
typed.
('Vhereupon, at 7:30 o'clock p.m., November 30, 1960, court
was adjourned.)
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A Copy-Teste:
H. G. TURNER, Clerk.
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