IN THE

.Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 6240

VIRGINIA:
In the Supreme Court of Appeals .held at the Supremtl
Court of Appeals Building in the City of Richmond on
Monday the ~lth day of October, 1965.
ANTHONY CALVIN ELLIOTT AND
BILLY WADE ADAMS,

Plaintiffs in error,

a.gaimst
MILDRED BURGESS LEWIS, ADMINISTRATRIX
OFTHEESTATEOFHOWARDRAYLEWIS,
DECEASED,
Defendant in error;
From the Circuit Court of Pittsylvania County
·Langhorne Jones, Judge
Upon the petition of Anthony Calvin Elliott and Billy Wade
Adams a writ of error and supersedeas is awarded them to a
judginent rendered by the Circuit Court of Pittsylvania County on the 24th day of March, 1965, in a certain motion for
judgment then therein depending wherein Mildred Burgess
Lewis, Administratrix, Me., was plaintiff .and the petitioners
were defendants.
·
And it appearing that a suspending and supersedeas· bond
in the penalty of fifteen thousand dollars, conditioned according to law, has heretofore been given in accordance With
the provisions of sections 8-465 and 8-477 of the Code, no
additional bond is required.
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VIRGINIA: In the Circuit Court of Pittsylvania County March 23-1965.
This day came the plaintiff and the defendants and their
counsel, and it appearing to the Court that the plaintiff filed
her Motion for Judgment in the Clerk's Office of this Court
on the 27th day of January, 1965, that process was executed
on defendants, Anthony Calvin Elliott and Billy Wad-e
Adams, on January 29, 1965, by the Sheriff of Pittsylvania
County, Virginia, and returned to the Clerk's Office and filed
on January 30, 1965 ; that process was executed on Allstate
Insurance Company on March 3, 1965, by the Sheriff of
Roanoke County and returned to said Clerk's Office and filed
on March 5, 1965; that .Answer and Plea of Contributory
Negligence was filed by counsel for defendant, Anthony Calvin Elliott on February 3, 1965; that order allowing Grounds
of Defense to be filed by defendant, Billy Wade Adams, was
entered on March 5, 1965; that Grounds of Defense was filed
by counsel for Billy Wade Adams on March 6, 1965; that
Response of Allstate Insurance Company and Motion to Dismiss was filed on March 17, 1965, and order entered March
23, 1965, dismissing Allstate Insurance Company as a party
to this law action.
And the issue being joined there came a jury, to-wit: S. L.
Haden, Mrs. Cora Davis, L. H. McCubbins, Moses Hubbard,
Garland Riddle, Paul G. Watlington and Luther T. Powell,
who were formed according to law and sworn to try the issue
joined and render a true verdict according to the law and
the evidence.
And thereupon at the conclusion of all the evidence introduced on behalf of the plaintiff, the defendants, by their
counsel, moved the Court to strike the evidence of the plaintiff and enter final judgment for the said defendants on the
grounds that the evidence introduced on behalf of the plaintiff is insuffici:ent in law to sustain a verdict against said defendants, which motion, after mature consideration by the
Court, was overruled, and to which action of the Court, the
·
defendants, by their counsel, objected and excepted.
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And thereupon at the conclusion of all the evidence in this
case, both defendants, by their counsel, renewed their motion
to strike the evidence of the plaintiff for the reasons heretofore stated and which motion, after mature consideration by
the Court, was overruled, and to which action of the Court,
the defendants, by their counsel, objected and excepted.
And the jury having fully heard all the evidence were
adjourned over until tomorrow morning at 9 o'clock.
LANGHORNE JONES, Judge

*
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INSTRUCTION NO. 7

The Court instructs the jury that if you believe from the
evidence that the inanner in which Howard Ray Lewis stopped his vehicle did not impede or render dangerous the use
of the highway by others, then he did not violate the duty
which regulates stopping on the highway.
GRANTED
LJ
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page 29 J VIRGINIA: At a Circuit Court 'continued and
held for the County of Pittsylvania at the Courthouse thereof on Wednesday, the 24th day of March, in the
ye'ar of our Lord, one thousand nine hundred and sixty-five.
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This day came again the plaintiff and defendants and their
counsel and the jury sworn on yesterday appeared in Court
pursuant to their adjournment on yesterday afternoon.
And the jury having fully heard the evidence, the instructions of the Court and the argument of counsel, retired to
their room to consider their verdict, and after some time returned into the courtroom and reported the following verdict:
"We, the jury, find a verdict in favor of the plaintiff, Mildred
Burgess Lewis, Administrator of Howard Ray Lewis, against
both the defendants, Anthony Calvin Elliott and Billy Wade
Adams, and fix the damages at $12,000.00 to be divided equal
between mother and father. Paul G. Watlington Foreman"
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Mter the jury was disc~rged C()unsel fQr defendant, Billy
Wade Adams, moved the: Court to set aside the verdict of
the jury as contrary to th~ law and the evidence and because
plaintiff was guilty of contributory negligence as a matter
of law, and for further reason of the granting of instructions,
which were erroneous, by! the Court for the plaintiff against
the defendant, Billy Wane Adams, over the objection of
counsel, and for other reasons more fully set out in the
record.
And counsel for defendant, Anthony Calvin Elliott, moved
the Court to set aside the !verdict of the jury on the grounds
that is is contrary to the law and the evidence and without
evidence to support it, and because the evidence plainly showsthat the plaintiff was guilty of contributory negligence as a
matter of law, and the further grounds of the Court granting
instructions for the plaintiff against the defendant, Anthony
Calvin Elliott, over the opjection of counsel, and for other
reasons more fully set out in the record in this case.
-And the defendants by their counsel signified their intention
to apply to the Supreme .Court of Appeals of the State of
Virginia for an appeal and S'tllpersedeas to the judgment of
this Court, it is ordered that execution of the above judgment be suspended for a period of sixty days from this date
upon the defendants, or ~omeone for them, entering into a _
bond before the- Clerk of this Court, with approved corporate
surety, in the penalty of $15,000.00, conditioned according to
law within a period of twenty-one days from this date, and
it is further ordered thati in their judgment the defendants
may give a combination suspending and swpersedeas bond in
the penalty of $15,000.00, conditioned according to law, if tl).ey
be so advised, provided that the same be given within twentyone days from this date, :with good and sufficient surety to
be approved by the Clerk of this Court.
· · '
A Copy Teste: S. W. SWANSON, Clerk
By J. M. HARRIS, Deputy Clerk
page 33 J
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NOTICE OF APPEAL AND
ASSIGNMENTS OF ERROR

Notice is given that Anthony Calvin Elliott appeals in this
case and will apply for a :Writ of
- Error and swpe<rsedeas.
"

-- p I

----------~--
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-----------.,---------------

~-------·---
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ASSIGNMENTS OF ERROR
·The following are the errors assigned:
The Court erred:
(1) In not striking out the evidence introduced for too
plaintiff on the grounds that the plaintiff's intestate was
guilty of contributory negligence as a matter of law.
(2) In not setting aside the verdict as contrary to .the law
and the evidence, without evidence to support it and plainly
. wrong, and not entering final judgment ~or this defendant,
and in entering judgment for the plaintiff against this de.
fendant.
(3) In granting each instruction which was granted for the
plaintiff, this assignment being as to each of such Instructions.
I

ANTHONY CALVIN ELLIOTT .
.By COLEMAN B. YEATTS

*

*

*

*

*·

Filed in the Clerk's Office of the Circuit Court of Pittsylvania County the 19 day of April, 1965.
R. B. FELTS; Dep. Clerk
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Filed in the Clerk's Office of the Circuit Court of Pittsyl.,.
-vania County the 12 day of .May, 1965.
S. W. SWANSON, Clerk
ACO
NOTICE OF APPEAL
AND
ASSIGNMENT OF ERROR
Notice is hereby given to all parties to this action that the
defendant, Billy Wade Adams, intends to appeal from the
:fi.D.al judgment in the above captioned action at law and will
apply to the Supreme Court of Appeals for Virginia for a
writ of error and supersedeas, assigning as error of the trial
court the following:

· ,

II·
I

II

.
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ASSIGNMENT OF ERROR

1. That the trial court erred in failing to strike the plaintiff's evidence at the con~lusion of the taking of the plaintiff's evidence and at the ~onclusion of all of the evidence on
. the ground that the plaintiff'-s decedent was guilty of contributory negligence as a matter of law; and,
2. That the trial court erred in failing to set aside the
verdict of the jury on the ground that the plaintiff's decedent was guilty of contr~butory negligence as a matter of
law, and upon the further ground that the court erroneously
instructed the jury that the plaintiff's decedent had a right
to stop his vehicle upon a highway so long as he did not
obstruct or impede traffic: traveling in the direction in which
he was traveling; and,
' ·
3. That the trial court erred in granting any instructions
to the plaintiff on the ground that her decedent
page .36 } was guilty of ~ontributory negligence as a matter
of law; and,
4. That the trial court erred in instructing the jury that
the plaintiff's decedent had a right to stop his vehicle upon
the highway so long as he did not obstruct or impede traffic
traveling in the same direction in which he was traveling,
thereby presenting the only issue of contributory negligence
to the jury as to whether the decedent was obstructing the
lane of traffic in which he was stopped as to traffic only
traveling in the same direction.
BILLY WADE· ADAMS .
By counsel
CARTER & CARTER, Counsel for
Billy Wade Adams
. By JOHN W. CARTER
124 South Market Street
Danville, Virginia
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·Filed in the Clerk's Office of the Circuit Court of Pittsylvania County the 22 day of May, 1965.
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S. W. SWANSON, Clerk
By J. M. HARRIS, Deput~ Clerk
AMENDED NOTICE OF APPEAL
.
AND
ASSIGNMENTS OF ERROR
Notice is given that Anthony Calvin Elliott appeals in this
case and will apply for a writ of error and supersedeas and
since the two defendants are in agreement on their assignments of error, this defendant, Anthony Calvin Elliott, adopts
the assignments made by the defendant, Billy Wade Adams,
as follows:
ASSIGNMENTS OF ERROR
1. That the trial court erred in failing to strike the plaintiff's evidence at the conclusion of the taking of the plaintiff's
evidence and at the conclusion of all of the evidence on the
ground that the plaintiff's decedent was guilty of contributory
·
negligence as a matter of law; and,
2. That the trial court erred in failing to set aside the
verdict of the jury on the ground thatthe plaintiff's decedent
was guilty of contributory negligence as a matter of law, and
upon the further gr(lund that the court erroneously instructed
the jury that the plaintiff's decedent had a right to stop his
vehicle upon a highway so long as he did not obstruct or im~
pede traffic traveling in the direction in which he. was traveling; and,
3. That the trial court erred in granting any instructions
to the plaintiff on the ground that her decedent was guilty
of contributory negligence as a matter of law; and,
4. That the trial court erred in instructing the
page 38 ]
jury that the plaintiff's decedent had a right to
stop his vehicle upon the highway so long as he did not
obstruct or impede traffic traveling in 'the same direction in
which he was traveling, thereby presenting the only issue
of contributory negligence to the jury as to whether the decedent was obstructing the lane of traffic in which he was
stopped as to traffic only traveling in the same direction.
ANTHONY CALVIN ELLIOT
By Counsel
COLEMAN B. YEATTS, Chatham, Virginia
Attorney for Anthony Calvin Elliott

I

!
!

Supreme

Cour~ of .A.ppe~s of Virginia.
i

Trootpeir
W. H. Fowle, Jr.
.
I

*

*
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TROOPER
H. FOWLE, JR.,
a witness for !the Plaintiff, testified as follows :
I

DIRECT!; EXAMINATION
By Mr. Thompson:

*

*

*

*

Q. In the course of your official duties, did you have ~
occasion to investigate a traffic accident on the night of December 1 or early morningiof December 2, 1964 Y
A. Yes, sir.
.
·
Q. All right, sir. How were you notified that the event had
OCCUl'red f
,
.
A. I was in the Sheriff7s office in Chatham and received a
.call of a crash at State Rqute 729 in Pittsylvailia County.. · .
. Q. What time did you receive the call f
A. Approximately 12 :25· A. M.
·
Q. And that would ·be on December 2ndl
page 3 1
A. Yes, sir.!
··
Q. Did you proceed to the scene of the accident f
A. Yes, sir.
.
·
Q. All right, sir, now you have drawn a diagram here of
the scene f
!
·
A. Yes; sir.
'
. ·
·
Q.. Did you come in from-· I believe Kentuck is doWn here f
A. Yes, sir.
·
·
·Q; And58Y
A. Is in that direction.
Q. This is rumiing roughly north and south, isn't iU
A. I have it drawn east and west on there. ·
· Q. Did you come mon 58 or KentuckY
A. I came in through Kentuck. ·
Q. What kind of a road is thaU
A. !t"'s a secondary road.
Q. What type surface dqes it have f
A. Black top; no traffic control.
Q. What were· the cona;itions that nighU
A. Clear weather, nighttime, cold.
Q. Was the surface of tb;e highway wet or dryf
A. It was dry.
·· ·
·

/

-

-~

-----

~---------------~-

---
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Trooper W. H. Fowle, Jr.
Q. Now, Trooper, I believe you have some vehicles in-

dicated here, 1 and 27
A. Yes, sir.
Q. First, I will ask you, you have a measurement, 19 feet, what is thaU
A. That is the width of the road where the crash occurred.
Q. That's the width of the road Y
A. Yes.
page 4 )

The Court : Is that hard surface 7
A. Yes, sir, black top pavement.
Q. That is the ordinary two-way roadway, traffic going
both directions 7
A. Yes, sir.
Q. You have vehicle number 1, the Lewis vehicle. What make
and model car is that 7 A. 1963 Chevrolet coupe.
Q. You have vehicle number 2, Elliott. What make and
model car is .that Y
A. 1965 Chevrolet coupe.
Q. Did you ascertain in. which direction the Elliott vehicle
had been proceeding prior to the accident Y
A. He had been proceeding - according to my diagram it
would be east, but according to the map it would have been
south.
Q. He was going towards 58 Y
A. Yes, sir.
.
page 5 )
Q. Coming towards Kentuck from Lorillard Y
A. Yes, sir.
Q. On .the right hand side, what is the shoulder there Y
A. It's a dirt shoulder, approximately 2-~ feet wide, goes
into a ditch and then an embankment.
·
Q. Approximately 2-~ feet wide, then there's a ditch and
then an embankment Y
A. Yes, sir.
Q. So apparently the Lewis car was where Y
A. It was parked , Q. When you found it.
A. It was up against the bank off the pavement when I ar. rived at the scene.

, .,I

I
I
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Troo.periW. H. Fowle, Jr.
i

Q. Trooper, you have ai indication here of a hill crest.
~ 1res,sir.
'
Q. How much of a grade!is thaU
A. It's a grade that will knock off better than half of a
automobile.
i
•
.
Q. Better than half!
·
A. 1res, sir.
,
Q. Does it go gradually up or suddenly!
A. First it goes gradua.}J.y up and drops off again.
Q. You· have some measurements here. 58 feet -. what does
that represent,
page 6 )
A. That's i4e distance of tire marks which were
laid down in a straight line.
Q. There was not any break on those marks Y
A. No, sir, those were ~ontinuous marks up to that point.
Q. This thing here is not a mark!
·
A. No, sir, that thing With the arrow on it there is just to.
show each section of the inarkings.
Q. Where does the 58 feet end Y .
A. Approximately at the hill crest.
• Q. Then you have another measurement, 57 feet.
~ 1res, sir. That is where there was some tire marks leading from the marks prior to that. There was four there at
that time.
·
Q. Four·marksY
,
A. 1res, sir, leading fro~ the two marks prior to that.
Q. And they were leading in which direction Y
A. To the north side of the highway.
Q. This side! [indicating diagram]
A. 1res, sir.
Q. Where.did they end!:
A. They ended on the north side or right side of the highway as you would be going] east.
·,
Q. Going ea.SU
page 7 )
A. 1res, sir.
Q. What is ·the significance of this chalk mark
where I have the pointer Y.
A. That is where the ti:J;e marks cease to be continuous and
make a sharp horseshoe ~rk.
Q. This is a horseshoe mark!
A. 1res.
;
Q. And goes to where Y

-~~~-~-

---------·----------...-----------
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Troof_)er W. H. Fowle, Jr.
A. It went into debris, water, and approximately back to ·
the automobile.
_
Q. So the last measurement is bac~ to the Elliott car!
A. ·Yes.
Q. Was there any measurement to the Lewis car 7
A. It was the same- distance. They were sitting side by side.
Q. According to your diagram, the Elliott vehicle's right
wheels were right on the edge of the hard surface 7
·
· A. Yes, sir, either on the edge or a little off.
Q. What is the width of those cars Y
A. Approximately s·even feet wide. Average, I believe. I'm
·not positive on that.
Q. Approximately!
·A. Yes.
Q. Trooper, what was there in this area where I have the
pointer?
. page 8 ]
A. There was water, mud, glass, some tracks
leading back to the Lewis vehicle on the shoulder
of the road and in the mud where it came to rest on the bank.
Q. Back here Y
A. Yes.
Q. Did you examine each vehicle Y
· A. Yes, sir.
Q. Where was the damage to the Lewis vehicle Y
A. The Lewis vehicle was damaged primarily in the left
front section; hood, grille, radiator, bumper, left front fender,
'and damage to the left front side of the automobile, approximately back about the door.
. Q. It was headed generally toward KentuckY
A. Yes, Sir.
Q. Where was the Elliott vehicle damaged Y
A. Right side approximately at the door.
Q. Right side· door Y
A. Yes, sir.
Q. Side ways A. It was to the right side of his automobile.
Q. I believe the Lewis boy was not there when you arrived.
A. No, sir, neither Lewis nor Elliott were there when I got
there.
Q. What time did you arrive at the scene Y
page 9 ] · A. I arrived at the scene at approximately
12:45.

II
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TrooperjW. H. Fowle, Jr.
'

Q. Were there any peopl,e there then?
A. Yes, sir, right many people there.
Q. Other cars there T
A. Yes, sir.
,
Q. Trooper, how far is it from here, from the scene, back to
58 approximately?
A. About five miles, roughly, 4-% to 5 miles, roughly.
Q. Did you interview the defendant Elliott T
A. Not at the scene, no, $ir.
Q. Did you later interview him?
A. Yes, sir.
·
Q. When was that T
A. It was at his home after he had left the hospital.
Q. Was that the next day?
A. No, it was early that :r;norning, the same day.
Q. What statement, if any, did he make about moving his
vehicle prior to the accident?
A. He stated he was coming from Kentuck going toward
Danville.
Q. He admitted driving the 1956 Chevrolet?
A. Yes. He stated as he approached the hill crest he said
he could see headlights. He wasn't sure whether the lights on
.
the Lewis vehicle were on or not. He said he appage· 10 ] plied brakes and as he topped the hill crest the
car just kept picking up speed and he skidded into
the automobile.
·
Q. ])id he say where the Lewis car wasT
A. On his left side of thJ road.
Q. Lewis' right?
A. Yes, and Elliott's left.
Q. Where did the skiddmg stop?
A. 58 feet from the hill crest.
Q. What, if anything, did he say with reference to the speed?
A. He didn't know exactly. He stated between 55 and 60.
Q. What is the speed limit there?
A. 55 miles per hour.
CROSS EXAMINATION
I

.

By Mr. Yeatts:
Q. Trooper Fowle, whe;n you came up to this scene I believ:e you testified you came by KentuckY

Anthony C. Elliott, et al. v. Mildred B. ~wis, Admx., etc.
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Trooper W. H. Fowle, Jr.
A. Yes, sir.·
Q. Did you know where the accident was before you ran
up on it?
A. No, sir, they called me and told me it was on Kentuck
Road between 58 and Kentuck.
Q. And when you came over the - could you
. page 11 ) see the accident before you came over the knoll?
A. No, sir. I could see a lot of lights and everything prior to that.
Q. So you had to get over the knoll which was approximately
at this point? [indicating diagram]
A. Yes, sir.
Q. Before you could see the cars 1
A. See the actual wreck, yes.
Q. And that point - that point was 87 feet, to this point 1. .
A. Yes, sir.
Q. I believe you have testified th~t the two brake marks
leading up to this point and then the swerve marks led up to
, this point and then the mark which hooked around in this
· direction led up to car number two which was the Elliott car 1
A. Yes, sir.
Q. And that these skid marks here were perfectly straight
and on Elliott's side of the road 1
A. Yes, they were in a straight line.
Q. ·And on Elliott's right hand side of the road T
A. Yes, sir.
·
Q. Now;you mentioned the Lewis car here as having made
tracks from this point down to here a distance of some thirty
feet?
page 12 )
A. Yes, sir.
Q. They were ordinary tire tracks, I assume¥
A. Yes, sir. They were on the dirt shoulder.
Q. Where the tire was rolling, I assume T
A. Yes, sir.
Q. Now, car number one, the Lewis car, I believe you said
it was up next to the bank?
A. Yes, sir, the rear bumper was sitting up next to the
embankment. Mr. Yeatts, I would like to retract that statement. They were marks. I don't know whether they were
rolling tire marks or push tire marks.
Q. But they were tracks Y
A. Yes, sir.

I

.I
14
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H. Fowle, Jr.

i

.

Q. But the car numberi one, the Lewis car, I believe you

said was next to the bank! i

A. Yes, sir.
!
Q. Was it up the bank!!
A. No, sir, it wasn't up the bank. Just as the embankment
starts up,. it was against itl
Q. As close to the bank lis it could get without getting on it!
A. Yes, sir. It might halve been half a foot up on the bank,
but it wasn't up on·top of the bank.
·
Q. · I believe the left hahd front wheel of the Lewis car as ·
you have it drawn there was not quite to the edge
page 13 ) of the hard surface, is that correct!
A. I'm not ~ure on that.
Q. You are not sure of ithe location of the car number one
the way you have it drawn :here!
A. No, sir, I don't know· exactly with reference to the edge
of the pavement. It was near.
Q. Was the Lewis car sitting at an angle Y
A. Yes, sir.
:
Q. And you have it drawn that the left hand front whe~l
was not quite on the hard surface of the highway!
·
A. It wasn't as far towards the shoulder of the road as the
,
.
other.
.
Q. At what angle woulq you say the Lewis car was sitting?
A. The rear end would :have been approximately three feet
fu:rlther towards the shoulder of the road than the front end.
It was not much of an angle.
Q. The rear end would hJJ.ve been three feet closer!
A. ·closer to the shoulder.
Q. And, of course, that would throw the front three feet
closer to the highway!
A. It would throw it J:).earer to the pavement, yes, sir.
Q. And I believe you estimated - if I am wrong on this·
correct me -• I believe you estimated from the
page 14 ) edge of the hitrd surface over to the bank or the
.
right hand re~r of the Lewis car as being approximately seven feet, is that wihat you said Y
A. Say that again, please, sir. I'm not sure of what you
said there.
·
Q~ How far was it from the edge of the hard surface to
the right hand rear wheel of the Lewis car!
· A. It would be seven or eight feet, something like that.
Q. Seven or eight feet!
f

:

.

,--.. . .

.
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Trootper W. H. Fowle, Jr.
A. Yes, sir.
Q. Now, the Lewis car, of course, was sitting up in a normal
position at that time!
A. Yes, sir, it was on all four wheels.
Q. Now, you indicated to Mr. Thompson, I believe, the
width of the shoulder of that road. How wide did you say it
was!
A. It was 2-lh feet wide at one point. It got wider several
:feet down the road because the ·shoulder got wide and became
a ditch.
Q. How wide was the shoulder at this point!
A: At that point it was approximately 2-lh feet wide.
Q. Well, now, there's not much ditch line there, is there!
A. Where the cars came to rest, there isn't.
page 15 )
Q. I mean up here. It's not much Y
A. It would be 1-lh feet, something like that.
Q. I understood you to say it was dry.
A. Yes, sir.
Q. ·The shoulders were not muddy!
A. No, sir.
Q. Did you see any other marks on the road here except the
black marks and a swerve mark here and the little hook mark
you have here Y Did you see any other markings in the road!
A. Not that night; I did the next day.
Q. What did you see the next day!
A. There was one single mark that was heavy in ·front of
the vehicles and lightened out going toward Route 58.
Q. Now, point that out, if you will.
A. It was approximately in this area. It was heavy at this
point and got lighter as it went this way.
, Q. Would you take this piece of chalk and indicate on the
blackboard there where it was Y
A. It was in this vicinity. I don't have a measurement on
it. And then it got lighter going that way.
Q. Was it one or two marks!
A. The way I remember, it was only one.
Q. What type of mark was it!
A. I wasn't able to determine whether it was
page 16 ) a mark taking off in this direction, laying down
heavy and gradually taking off, or whether it was
a mark from this direction and stopping.
Q. Would the mark be similar if it was a spinning :rp.ark or a
stopping mark!

i.
i
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Trooper W. H. Fowle, Jr.
A. Yes, sir, they would be similar.
Q. Would that mark be in ab.out the same position you have
inaicated it was on this drawing?
A. It would be in the general vicinity there. I'm not sure.
Q. Would it be to the right of the center of the highway
proceeding in a western direction, assuming this to be west 7
A. Yes, sir, it would be tp the right of the center.
Q. And how far would this point here where these tire
marks - where you found these tire marks - how far would
that point be from the crest of this hill T
A. I don't know, sir.
i
Q. Well, could you estimate it there from your drawing·?
Yon have 87 feet from the crest of the hill down to this point.
A. It would be between 90 and 100 feet according to the
other marks.
Q. And how much of a hill crest is that T
A. There's enough hill crest there to knock off the vision
of half of a ve!hlcle from another in the daytime 50
page 17 )' feet either side of the hill crest.
Q. Are you: in a position to say how far an
object such as an automobile might be seen from____:. proceeding from an eastern direction going west at or about this point
that you indicated the tire mark to be 7
A. Not positive. It would be approximately 50 or 60 feet
tothe·
Q. To the crest of the hill T
A. To the crest of the hill.
I

Mr. Thompson: You mean beyond the cresU
A. Yes, sir. You could see probably 50 or- it probably be.
50 or 60 feet to where you could see an automobile.
Q. What type marks were these T Are they swerving marks 7
A. They were skid marks where it appeared that the vehicle
that had put them down was getting broadside and as you do
all four tires will lay dowp. a separate mark at that point.
Q. Is that unusual, or do cars frequently do thaU
Mr. Thompson: I object to that.
A. It depends on the ability of the operator.
Q. Well, if you apply your brakes -your car ever do that?
A. Yes, sir, it has.
Q. When you were operating itT
page 18 J
A. Yes, sir.

-·---·-·--

-

----·---·~---·--·---·-·--

------ - - - - - - ------------·-
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Q. Now, Mr. Thompson asked you if you talked with young
Elliott afterwards. Where was it you talked with him Y
A. It was at his home.
Q. At his home. What time Y
A. I imagine it was 3 :00, 3 :30 in the morning.
Q. What was his general demeanor at that time Y
A. He was upset a whole lot.

The Court: He was what Y
A. He was upset, nervous and upset, over what had
happened.
Q. That's all. Thank you, Trooper.

*

*

*

*

*

CROSS EXAMINATION
By Mr. Carter:
Q. Mr. Fowle, you stated that the two vehicles had come
into collision at the point you have indicated on the diagram.
Was the damage heavy or light to the two vehicles Y '
A. It was approximately :five or six hundred dollars damage
to the 1963 Chevrolet.
, Q. The one driven by Lewis Y
A. Yes, sir. And approximately a hundred less to the car
driven by Elliott if it was replaced.
Q. This indicates a rather heavy impact to
page··19 ] create this much damage?
A. Yes, sir.
Q. Enough impact that it drove the Lewis vehicle back some
· thirty feet Y
A. Yes, sir.
Q. And did it come to rest against the bank?
A. Yes, sir.
Q. Did the bank break the motion· of the Lewis car as it was
being driven back?
A. I don't know, sir.
Q. Was any part of the right rear portion of the Lewis car
embedded in the bank Y
A. Yes, sir. It wasn't embedded over an inch or so. It would
have been the right rear bumper.
Q. So that the force of this impact, after skidding some 145
feet was sufficient to drive the Lewis vehicle thirty feet back

i

I
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down the ditch line and then came to rest with its back bumper
embedded in the bank itself?
'
A. Yes, sir.
Q. Now, when you arrived on the scene, was the heater on
the Lewis car still operati:bg Y
A. Yes, sir, it was.
·
Q. The heater was on 7
A. Yes, sir.
Q. The keys in the switch 7
page 20 J
A. Yes, sir.'
Q. Do you remember whether the engine was
warm or not?
A. No, sir, I don't know.
Q. But the heater was actually still functioning and operating at the time you arrived at the scene 7
A. Yes, sir.
Q. Which was approximately twenty minutes after you
received the call at the Sheriff's office here in Chatham?
A. Yes, sir.
;
.·
Q. When was it you saw Mr. ElliotU How long after the
accident¥
·
A. It was approximately three hours after the crash, three,
three and a half hours afte.r the crash.
Q .. It was three to thre~ and a half hours after the accident
!
that you saw him¥

*

*

*

*

*

Q. You did meet at the scene of the accident, I believe, Billy
Adams?
A. Yes, sir.'
page 21 J
Q. And the: two passengers in his automobile Y
A. Yes, sir.
Q. Did Mr. Adams give you an account of what occurred?
A. He stated that the Lewis car was behfud him and he and
the passengers noticed that it quit ·following him and they
turned around and came back down the road to where it was.
When he got there, he started to speak to the Lewis boy. He
said, "Hey, Ray," and then one of the passengers in the other
car said there was a car cqming and he took off. He said he. did
not see the crash. He heard it, but did not see it.
Q. He was down the road some distance from the crash?
A. Yes, sir.

Anthony C. Elliott, et al. v. Mildred B. Lewis, Admx., etc.

19

Trooper W. H. Fowle., Jr.

*

*

*

*

*

*

*

*

*

*

page 23 ]

Q. Now, Mr. Fowle, I believe you have already testified that
the skid marks started, the skid marks from the Elliott vehicle,
started on the north or east side of the crest of the
page 24 ] knoll, that they skiddedup hill-

*

*

*

*

*

Q. I'm speaking of the Elliott vehicle, now, which was proceeding southward or westerly towards 58. They started on
.the north or east side of the crest of. the hill~
A. Yes, sir.
Q. And how much of a grade was it up hill~
A. Not much. Very little.
Q. And how much of a grade was on the south side of the .
knoll down'hill ~
A. There was more going towards the Lewis car after you
passed the hill crest. I don't know how much exactly in degrees, but it was more.
Q. Was it appreciable Y
A. Yes, sir.
Q. I believe your investigation showed that the vehicle
skidded 58 feet up hill towards the crest of the knoll and 87
feet after it passed the knoll~
A. Yes, sir.
Q. I believe you have testified that the highway was dry?
A. Yes, sir.
Q. Any loose material on the hard surface itself?
page 25 ]
A. No, sir.
Q. Now, Trooper, I am going to ask you to
examine the table of stopping distances which appears in
Section 46.1-195 of the Virginia Code and ask you if you will
tell us what the stopping distance has been determined, under
the circumstances which the Court will explain to the jury
after you have testified -

*

*

*

*

*
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Q. At 55 and 50 miles per hour.
A. At 50 miles per hour, the skidding distance for an automobileThe Court: Is that the1 skidding distance or stopping distance¥
'
A. Stopping. Correct. Average stopping distance, 128 feet.
At 55 miles per hour, the average stopping distance for an
automobile is 155 feet.
Q. Thank you, sir.
The Court: Does that include reaction timeT
Mr. Carter: No, sir.
A. No, sir. It does not: include the reaction time. No, sir,
that is the time from the time you apply the brake till you stop.
The Court: I think you ought to give the entire
page 26 ] stopping distance.
A. That is the entire stopping distance, but not the reaction
time.

*

*

*

*

*

RE-CROSS EXAMINATION
By Mr: Yeatts:
Q. Now, Trooper Fowle, as I undestand it, you say there
were some brake marks before reaching the crest
page 27 ] ·of the hill made by the Elliott car, is that true?
A. Yes, sir.
Q. When a car goes OV'er a knoll similar to this one, i~n 't
it true that-as the car goes over the knoll there is less friction,
from the tires, between the tires and the hard surface T
A; Yes, sir.
Q. And can you tell how far that lessening of the friction
would last before the tires then became in solid contact with
the pavement?
A. No, sir.
Q. Then, if this table applies to approximately level portions of the highway, then this highway was not level, ap-
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proximately level¥
A. No, sir.
Q. The table would not apply before reaching the crest of
the hill and neither would it apply after passing over the crest
of the hill¥
A. No, sir.

*

*

*

*

*

*

*

*

*

*

page 28 ) ·

Q. According to your evidence, you testified that the braking
-distance of a car going at 55 miles per hour would be 155 feet,
is that true?
A. Yes, sir.
Q. Your testimony is that the total distance, including the
brake mark and the swerve mark, in this particular case
amounted to 148 feet, is that true?
A. No, sir. The 145 feet included-.
Q. 145 feet, I mean.
A. The 145 feet included the skid marks prior to them being
interrupted by the impact.
Q. Yes, sir. That is what I was getting at.
A. Yes, sir.
Q. Now, the only real skid mark, the only real brake marks
which, in any event, assuming that this table applied, from
this drawing here would be the 58 feet, wouldn't it?
A. Yes, sir. The straight mark.
Q. This swerve mark is not intended to be straight skid
brake marks, are they?
A. No, sir.
Q. That's all.

page 29 )

RE-DIRECT EXAMINATION

By Mr. Thompson:
Q. Trooper, you spoke about the hard surface being dry.
Now, this was on the night of December 1st?
A. Yes, sir.
Q. Which was a Tuesday night and early Wednesday morning?
.

!

I
I
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A. Yes, sir.
Q. As a matter of fact, on Monday, November 30th, it had
snowed practically all day, thadn 't it 1
A. I don't remember.
Q. So you are testifying about the condition of the surface
of the road and not about the shoulder Y
A. Yes, sir.
·
Q. You said something about there being mud there on
the road?
A. Yes, sir.
Q. The shoulder, if it had snowed, hadn't dried out, had
it?
A. If it had snow on it, it wouldn't, no, sir.
Q. You spoke of 2-% feet. That is extending out from the
edge of the surface 1
A. Yes, sir.
Q. Then what happens to iU
A. It drops off 1-% feet, something like that,
page 30 ) and then drop~ off on the bank.
1

*

*

*

*

*

Q. Mr. Fowle, what indication was there, what marks were
there, leading to the LeWis vehicle on the ground 1
A. There were marks on the shoulder and through the ditch
that you could follow back to the Lewis vehicle. I don't know
whether the wheels were rolling or sliding. It was a straight
track to it.
!
Q. Were any marks like that on the hard surface of the road
leading to the Lewis vehicle Y You have testified they were in
the ditch. How farA. They went up to the edge of the pavement.
Q. Up to the edge of the. pavement!
A. Right.
.
.
Q. You spoke, or did you - that these four were the swerve
marks?
A. Yes, that was the sid~ways mark.
Q. And wh;ere they came to rest, the last evipage 31 ) dence of them - can you you tell us how far that
was from the edge of the hard surface on the
north side, approximately?
A. No, sir. Approximately three feet on the furtherest one.
Q. This one?
!
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A. Yes, sir.
Q. Were all these marks on the north side of the highway?
On Lewis' right hand side Y
· A. I don't remember.
Q. But the furtherest one was three feet from the edge?
A. Approximately three feet from the north edge ~f the
pavement.
Q. In other words, in here!
A. Yes, sir.
Q. Then there was an abrupt break!
A. Yes, sir.
Q. What was there beyond that break! In other words, the
swerve mark came to an end T
A. Yes, sir.·
Q. What was around there, if anything!
A. There was glass, mud or dirt, water and anti-freeze, and things which appeared to be knocked out from underneath of
-a.n automobile; and then there was the debris and all trailed
back to where the cars came to rest.
page 32 ]
Q. ·The debris :went from that point to both
. vehicles or just one!
.
A. It went from the edge of the pavement, then it was dirt
and mud and all on the road leading back to the car.
. Q. It went from the edge of the pavement to which one Y
A. Lewis car, number one.
Q. I have no further questions.
RE-CROSS EXAMINATION
By Mr. Yeatts:
Q. Where was this debris in the road!
.
A. When I arrived at the scene, it would cover from approximately the center of the road or maybe a little to the
· north of the center of the road and back in the direction which
the automobiles traveled. There had been a lot of people there
when I arrived at the scene. I don't know where it was prior
to that.
Q. That's all.
RE-CROSS EXAMINATION
By Mr. Carter:
Q. I believe you told us this was a cold evening and a cold
morning!
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A. Yes, sir, yery cold.
Q. Was the ground frozen hardY
A. No, sir, ii don't believe it was completely
frozen real hard. It was real cold standing out in it though.
Q. were you able to determine what the condition of the
ditch and the shoulder of the road were Y
A. No, sir, I don't remember.
Q. You don't recall Y ·
A. No, sir.
Q. You said that as far as the ditch was concerned at the
point of impact it was about a foot to a foot and a half below
the surface of the highway?
A. Yes, sir.
.
Q. Was it any real impediment to driving a vehicle into the
ditch at a slow speed?
A. Most likely you would get hung up and couldn't get out.
The frame and suspension of an automobile wouldn't let you
drop down that far.
Q. The 12 to 15 inches between the ditch and the surface of
the road would have hung the frame'
A. Yes, sir, because the exhaust system hangs below the
frame.
Q. Did you try to make any determination of what the
situation would have been or how difficult it would have been
to get a vehicle in some type of distress off of the hard surface?
page .34 ]
A. No, I didn't.
Q. So you .are not really in a position to tell
us what the result would have been of trying to drive a vehicle
off the hard surface if it had been disabled Y
A. No, sir.
Q. Now, you are not trying to tell us that a vehicle has
less traction sliding sid~ways than it has sliding straight
ahead, are you Y
A. Yes, sir.
Q. It has less traction Y.
A. Yes, sir, you will lose braking distance any time you
skid.
Q. Well, if you are skidding forward in that manner you
have four wheels on the surface of the pavement, you have a
certain square area creating friction with the surface of the
highway, does it matt~r whether or not these areas follow 'one

page 33 ]
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another straight in a line or if these same areas are not going
in the same line or direction Y
A. .When a car skids sideways it will lessen the braking
surface.
Q. Does it not increase the braking surface the tire on the
side nearest or the side in the direction of the skid Y
A. They are not designed on the sides for traction.
Q. But actually you create an additional area
page 35 ) which comes in contact with the surface of the
road, do you notY
A. It's possible.
Q. Now, I believe that you stated that the skid marks led
to a point- that you determined as the point of impact some
- 145 feet. How far from the point of impact thereafter did
the Elliott vehicle travel before it came to rest Y
A. It was approximately thirty feet off of it. They were ·
approximately side by side when they came to rest.
Q. The Elliott vehicle had completely turned around in the
road baclr in the direction from which it was coming?
A. Yes, sir.
·
· Q. It had skidded 145 feet and struck the Lewis vehicle with
such force as to drive it up against the bank and in turn had
traveled an additional thirty feet beyond that?
A. Yes, sir.
·
Q. Mr. Yeatts questioned you about a mark you found in
the road the following day. Were you able to relate this to
any vehicle or anything that you had actual knowledge on
A. No, sir.
Q. Did you give any significance to this markY
A. I didn't know whether it was somebody ·taking off or
stopping or somebody coming up to look at the wreck or what.
Q. The finding of marks when you investigate an accident is
not unusual Y
page 36 )
A. No.
Q. You have to be rather careful and not assume anything unless you can relate a mark to the particular
incident you are investigating!
A. That's right.
Q. I believe very often you will get to an accident scene and
- find all sorts of marks, but unless you can trace them direct
t-o a given vehicle you do not record them.
.A.. That's correct.

of
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Mr. Thompson: We would like to call the defendant Adams
as an adverse witness.
page 37]

BILLY WADE ADAMS,
a defendant, called as an adverse witness by the
plaintiff, testified as follows :
CROSS EXAMINATION
By Mr. Thompson:
Q. You are Billy Wade .Adams Y
A. Yes, sir.
Q. Where do you live?
A. Route 1, Sutherlin, on Route 360.
Q. How old are you, sonY
A. 22.
Q. What kind of car were you operating on this particular
evening¥
A. '57 Ford.
Q. Who else was in the car with you Y
A. Bobby Hawker and Linda Wiles.
Q. Bobby Hawker and Linda Wiles¥
A. Yes, sir.
Q. I believe the three of you had been to some social engagement that evening¥
A. Yes, sir.
Q. And you were on your way home at this time?
A. Yes, sir.
Q. Now, you had come to a point, at the time of the accident
you were actually coming back towards 58, weren't
page 38 ) you?
A. Yes, sir.
Q. Back towards Danville Y
A. Yes, sir.
Q. But you had been out further than that earlier in the
evening? You had gone beyond that pointY
A. Going home.
Q. How far beyond did you goY
A. I would say a quarter of a mile.
Q. Did you turn - you know that road, 1054, goes overto Melvin Collie's Y
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A. Yes, sir.
Q. Did you turn in there T
A. Yes, sir.
Q. I believe at that point you were on beyond the hillcrest.
A. Yes, sir.
Q. But not very far.
A. That's right.
.
. .
Q. You turned around and backed back in here - into 729
-is that correct!
A. Yes, sir.
Q. You say that is a quarter of a mileY
A. I would think so.
Q. As you turned around coming back toward Danville, what
could you see Y
page 39 }
A. You mean, as to the lights coming Y
Q. Yes.
A. I could see his lights.
Q. You could see Lewis' lights Y
A. Yes, sir.
Q. Over the knoll Y
A. Yes, sir.
Q. Could you see them all the way where you turned around
at 1054, or do you recall Y
A. I don't recall seeing them till I had turned around and
·
headed back.
Q. To meet him Y
A. Yes, sir.
Q. Where was it you could actually see the lights Y
A. I couldn't tell actually where his car was. I didn't know
where his car was.
Q. When did you determine where it was Y
A. When I crested the top of the hill, I saw it was sitting
on the other side.
"
Q. On your leftY
A. Yes, sir.
Q. What did you do then Y
A. I slowed down a little bit more and as I passed by him
I called out to him.
Q. Let me interrupt you there.
page 40 }
A. O.K.
Q. Could you show us here approximately where
his car wast

,..---I
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A. I don't know how ~ar exactly down the other side of
the slope it was, no, sir. ·
Q. Was it moving?
A. No, sir.
Q. Were his lights on? ,
A. Yes, sir.
Q. Could you tell where the wheels were Y
A. Yes, sir.
·
Q. Where were they?
A. All on the hard surface of the road.
Q. You had no trouble ii going by him?
A. No, sir. ;.
Q. Was your half of th¢ highway blocked in any way?
A. No, sir.
'
.
Q. And you started to say something about slowing down.
. A. As we crested the top of the hill, I saw him outside of
the car and I called out to him because I knew there was a
car following me.
. .
Q. Where did you see him outside of the car?
A. All I could see was his head and hands. All the rest was .
dark around him.
page 41 )
Q. His hea~ and hands?
.
-A. Yes, sirJ All the rest was up under the front
bumper.
Q. And you did what? .
A. I called out, "Hey, Ray." I didn't tell him anythiilg; I
didn't ask him anything. :
Q. How close to him did you get!
A. I just passed on by, that was all.
Q. When you passed by;, ·you were real close to _him, weren't
you?
·
A. Yes, in the road.
Q. Were you aware of this car behind you then?
•
I
A. Yes, s1r. •
Q. What attracted your attention to the car behind you?
A. The two people in tny car had seen them and told me
about it. The lights. The jway they were coming over the hill
down there.
Q. That was the Wiles girl and Bobby Hawker?
A. Yes, sir.
•
Q. Told you the car was coming behind you?
A. Yes, sir.
•
·
Q. Did you see, it in your rear view mirror?
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A. No, sir, I don't recall looking back till we got on down
·
there.
page 42 )
Q. From your own judgment, can you give us
an estimate of the speed of the carY

*

*

*

*

*

Q. Don't tell that. How slow did you get your cad
A. I would say not under thirty or thirty-five.
Q. Did you stop Y
·
A. No, sir, never did stop.
Q. What gear were you in Y
A. I have an automatic transmission. I was in drive.
Q. The Lewis car never moved, did it Y
A. No, sir.
Q. Did you hear the impact?
A. I heard tires screaming and the:o. I heard the crash:.
Q. Was it loud, or·
A. It was a loud crash.
Q. Of course, this was wintertime. Your windows were up T
You had your windows up T
A. Yes, sir.
Q. You heard the tires crying and the metal hitting?
A. Yes, sir.
Q. How far had you gotten beyond the Lewis car when you
heard thatT
A; I would say - you want feet? I would say a
page 43 ) good four, five or six car lengths. A long ways.
Q. You had gotten four, five or six car lengths
away?
A. Yes, sir.
Q. Aneta car length is 15 to 17Jeet, isn't itT
A. Yes, sir,
Q. You went on - was anybody else around there at all T
A. No, sir.
Q. Was any vehicle behind Lewis 7
A. No, sir.
Q. You didn't meet any other car!
A. No, sir.
Q. Did he speak to you T
A. No, sir. If he did, I didn't hear him.
·Q. You knew him well, didn't you T

.I
!-i
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A. Yes, sir.
Q. You had seen him previously¥ He had been to the same
·
·
place you had Y
A. Yes, sir.
Q. How far beyond the point of impact did you go before
you went back¥
A. Just a little ways. To this farm road.
Q. What did you see when you got back¥
A. We saw both of the cars, the way they were sitting in the
ditch. We pulled up and stopped.
Q. Can you see this diagram¥
page 44 }
A. Yes, sir.·
Q. Is that accurate or not Y
A. Yes, sir.
·
Q. Then what did you do Y
A. We jumped out of the car and ran up to the front of
them.
Q. Was Elliott in his cat; Y
A. He was just getting out when we got out.
Q. Where was Lewis Y·
A. Lying in the ditch on back up there.
Q. Lying in the ditch¥
A. Yes, sir.
Q. Was he conscious Y
A. No, sir.
Q. How long was it before he was taken away¥
A. It wasn't very long. ,we went and called the ambulance
right away. Didn't take but a few minutes.
Q. Where did you goY
A. Down to Mr. Slaughter's house.
Q. Mr. Ralph Slaughter's?
A. I believe that is his name.
Q. Down at Kentuck¥
A. Yes.
Q. And you're positive you didn't get below
page 45 } 35 miles an hour Y
A. I know I wasn't going any slower than that.
Q. All right.
CE,OSS EXAMINATION
By Mr. Giles:
Q. Mr. Adams, when

w~s

the first time and place that you
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saw this Lewis boy that night Y
A. At the dance.
Q. And was anything unusual about his demeanor at the
dance when you saw him Y
A. I wasn't around him at the dance much. He was on one
side dancing and I was on the other side. I didn't go with him
.or anything.
Q. So you had no fraternal association with him at the
dance. You knew he was there and he knew you were there Y
A. Right.
Q. Did you all leave the dance in close proximity together Y
A. No.
Q. Did he follow you down 58 and go down the road by
P. Lorillard Y
A. No, sir.
Q. Well, how did you know that it was the Lewis ca:r behind
you that night Y
page 46 ]
A. Behind me Y
Q. That's right. You said you knew he stopped
up the road and you went back up the road.
A. When I went down 58 to take a buddy home, I came back
up and got on the P. Lorillard road going home. That's when
he passed me.
Q. Where did Lewis pass you YYou say he passed you Y
A. At P. Lorillard.
Q. Which way were you traveling at that time Y
A. Going toward Kentuck.
Q. Going toward Kentuck, and he passed you Y
A. Yes, sir.
Q. When did you see him the next time Y Did he ever get
out of sight Y
- A. He got out of my sight.
Q. He got out of your sight. Where did he goY
A. He went on down the road. The next time I saw hiin was
when he got down there - right back up the road from where
the crash occurred. His car was off in the field.
Q. Off in the field. What was he doing off in the field, Mr.
AdamsY
A. I have no idea.
Q. What was the car doingY Was it in operation Y
A. He was trying to get out of the field.

)
I
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Q. Was the field parallel with the road you all
page 47 ) went downY :
A. Yes, sir.
· Q. He was off the road in the field trying to get out of the
field at that time Y
·
A. Yes, sir.
.
Q. Did you slow up and stop to see that he would get
backin-the highway?
'
·
A. No, sir.
.
Q. You went on down to 1054 and turned around and started
back towards Danville Y
A. Yes, sir.
,
Q. A:p.d you saw these lights as you approached the crest of
that hill, didn't you Y
A. Yes, sir. Q. And you slowed up, didn't you Y
A. Yes, sir.
'
Q. Did you recognize whose car it was when you got to the
crest of the hillY
·
A. Yes, sir.
Q. Why did you turn a:round down there at Melvin Collie's
and go backup there?
,
A. To see if he needed ahy assistance.
Q. Then you knew there was something wrong with that_
boy~ You knew it. You knew there was something wrong with
that boy. We~re here to try this case, now, let's
page 48 ) hear all of it. iGo back and tell us exactly what A. I knew h~ had run off in the field. ·' .
.
Q. And you knew that he had not gotten back in the high.:.
way?
•
.
.
·
A. As I was going down the road, the persons in the car
saw him get back on the highway.
Q. But you didn't see it,j did you?
A. No.
.
,
Q~ How far was this frpm where he got killed in the highway?
A. Less than
of a mile.
Q. But you tell the Court and jury that you didn't see the
car get back on the high:way and when you went down the
road and saw the car kicking up in the field like you've stated,
you didn't know he had gotten back up on the highway, did
you?
1

*

/
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A. Yes, I knew he was following me then.
Q. How did you know it when you say you didn't see him
get out on the highway?
A. Two people saw him.
Q. Why did you turn around and come back then if you
knew he had gotten back in the road?
A. Because when we got down there, we figured he might
have needed some assistance of some kind and we turned and
went back.
page 49 ]
Q. You saw the lights and you knew it was his
car and when you first saw it, it was stopped on
the highway?
A. Yes, sir.
Q. And you pulled down below the crest of the hill and
stopped. It was a very cold night, wasn't it?
A. No, sir, I did not stop.
Q. You did not come to a complete stop?
A. No, sir.
Q. Did you roll the glass down?
A. I rolled the glass down before I got to the crest of the
hill.
Q. Did you say anything to Lewis Y
A. I just hollered at him.
Q. What did you say to him?
A. I hollered, "Hey, Ray."
Q. · Did you ask him what he was doing down there underneath his automobile at night on the crest of a much traveled
highway?
A. No, sir, I didn't.
Q. Didn't you stop and have a conversation with Lewis as
to why he was underneath that carY
A. No, sir, I did not stop.
Q. Mr. Adams, you work for Dixie Auto· Supply in Danville, don't you T
A. Yes, sir.
Q. Do you recall shortly after this accident
page 50 ]
happened delivering some parts to Barkhouser
in Danville for Dixie Auto Supply?
A. I deliver a lot of places. I don't know..
Q. Do you remember talking to Bernice Doss up there
about the accident and telling him that you did not know
whether you had stopped or slowed down in the highway?

I

I
I

I
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A. No, sir; I did not tell him that.
Q. Did you tell him you didn't know whether you had ·
stopped or slowed down in the highway?
A. I did not tell him I had stopped. I did not stop.
Q. You certainly didn't tell him you had slowed down
to 30 or 35 miles an hour ,r did you? Do you remember talking
to him?
·
A. I know the guy. I don't remember talking to him.
Q. You don't remember the conversation 7
A. No.

*

*

*

*

*

*

*

*

*

*
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Q. Did he have any flares out or anything else?
A. No, sir.
'
·'
Q. Was the motor running to your recollection when you ·
stopped there?
·
A. I did not stop. The ~otor was running when I passed by.
Q. That's ;;~.II.

Mr. Carter: If Your Honor please, this is my client. I am
going to forego any examination of him at this stage of the
case.
[The witness stands aside temporarily.]
Mr. Thompson: If Your Honor please, we would like to
call the defendant Elliott as an adverse witness.
page 52}

ANTHONY CALVIN ELLIOTT,
a defendant, called as an adverse witness by the
plaintiff, testified as follows :
CROSS EXAMINATION

By Mr. Thompson:
Q. You are Anthony Elliott 7
A. Yes, sir.
Q: I believe they call ydu Tony?

---------------
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A. Yes, sir.
Q. Where do you live, Mr. Elliott!
A. My home is Danville, but I have a job in Martinsville.
Q. Your home is in Danville, but you are working down

in Martinsville Y
A. Yes, sir.
· Q. I believe you were driving this 1956 Chevrolet.
A. Yes, sir.
Q. At the time of this accident!
A. Yes, sir.
Q. Did it belong to you Y
A. 1 drive it. It belongs to my mother. It's in her name.
Q. How long had you had it Y How. long had you been
driving it, I mean.
A. That particular car, a year or a year and a half.
Q. A year to a year and a half .before the acpage 53 ) cident Y ·
A. Yes, sir, approximately.
Q. At the time of this accident, where had you been Y
A. I had been to the dance. I had dated that night and had
taken the girl home that I dated and I was on the way back
·
home.
Q. You had taken your date homeY
A. Yes, sir.
Q. Who was she Y
A. Brenda Hawker.
Q. And you were returning to Danville Y
A. Yes.
·
Q. Are you familiar with that road Y
A. Pretty good, I guess.
Q. Every time you went to see Brenda, you went over that
road!
A. No, sir.
Q. How long had you been ·going with Brenda Y
A. Maybe a month, maybe less.
.
Q.. Anyway, you were thoroughly familiar with this road Y
A. Yes.
Q. Did you go down this road as you went to take her homeY
A. Yes.
~·
Q. You went out 729 Y
A. Yes.
page 54)
Q. She lived how far beyond that - beyond

!-.
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KentuckY
A. I couldn't say.
Q. She's Charlie Hawker's daughter, isn't she!
A. Yes.
·
Q. Tell us what happened as you approached the. scene
there!
.
A . .:A..s I was coming up the hill, I could see the lights, but
I thought I was meeting a car.
Q. You could see the lights Y
A. A small reflection of them.
Q. You didn't actually ·see the headlights!
·
A. No, sir.
Q. Do you know where 1054 goes off, the dirt road beyond
the scene!
A. Yes.
Q. Did you see them along there or before there!
A. It's hard to say.
Q. How far were you from .the crest of the knoll when you
.
saw these lights!
A. When I saw the taillights, when I popped over the hill
I knew it was a· car on my left hand side of the road, and
I got over closer to my side of the road and when I popped
over the hill there sat these two '57 Ford taillights blocking
my way.
page 55 }
Q. Before you got to the knoll, ·what could you
see!
·
A. A small reflection of lights.
Q. The lights from Lewis' carY
A. Yes.
41
Q. Of course, you didn't know who it was.
A. No.
Q. You couldn't see anything else!
A. No.
Q. How fast were you running!
A. The speed limit, or a little under.
Q. So your statement to Mr. Fowle that you were going
55 to 60 was correct!
A. I don't know what I said that night. I can't remember.
Q. So whether you said it or whether you didn't it was
right.
A. Yes.
Q. So you came up the' crest of the hill and saw the reflec-
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tion of lights¥
A. Yes.·
. Q. You popped over the hill. What else did you see¥
A. I saw the taillight~ on the '57 Ford and the two sets of
taillights looked like they were even and even, side by side.
Q. What happened to you then?
page 56 )
A. When I put" on the brakes, my car skidded
sideways and I could hear the Ford getting out
of the way. I was so close on the Ford that I could tell what
'
color it was.
Q. The Ford is the car young Adams was driving?
A. Yes.
Q. When you popped over the knoll, you could see the taillights¥
A. Yes.
Q. Yon said they looked like they were side by side¥
A. Yes, sir.
·
Q. Were both vehicles on the hard surface?
A. Yes, sir.
Q. How far were they from you¥
A. I couldn't say.
Q. As far as I am from you?
A. Further than that.
Q. As far as the back of the courtroom?
A. Further than that.
Q. Did you see anything else?
A. No, sir.
Q. Did you see any movement about either vehicle T
A. No, sir.
Q. Are you positive about that T
A. Yes, sir.
Q. So you slammed on your brakes T
page 57 )
A. Yes, sir.
Q. That's when you went into this sideways
thing?
A .. Yes, sit.
Q. When did you notice any movement about either vehicle '1
A. Just after I came to rest, I could hear the Ford getting
out of the way.
Q. Yon mean after you hit Lewis T
A. In the process. As I was turning.

J
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Q. The Lewis vehicle neyer moved, did it f
A. No.
:
Q. Did you ever see Le'iri.s f
A. No,. sir.
·
!
Q. Your headlights were going off to the side f Y O'Jl were
1
sliding, like this f
:
A. Yes, sir.
Q. As a matter of fact,: the right hand side of your car hit
the front of the Lewis car,ididn't iU
·
A. Yes, sir.
·
Q. Just like thaU
A. Yes, sir.
Q: You slid into him f .
A. Yes, sir. ·
i
Q. Of course, that put :you facing in/which direction!
A. South, qy the way you've got it on the map.
page_ 58 )
Q. Facing ~outh f
A. When I !hit I was crossways the front of h~s
,car, but then I was sitting parallel with him.
Q. The lick pulled you around sideways f
A. Yes.
i
Q. You said you got sp close to the Ford that you could
tell what color it was, didn! 't you f
A. Yes.
I
Q. What did you mean by thaU
A. When I hit, my ca~ turned around and in the process
my door flew open.
'
Q. Which door!
A. The left one. And Ill-Y car almost hit Billy's car. I could
tell the car was black. I could see Fairlane 500 written on the
front of it.
i
.
Q. ·The fronU
!
A. On the side. On it. ~ust inches .. I could see he was just
getting out of the way. I1 just missed him. I wondered what
in the world he was leaving for.
Q. How close do you think you were to that Adam; car
when the door flew open f !
A. Notfar.
·
i
•
Q. You could almost toq.ch it, couldn't you f
A. No, sir.
1

1

•

{
l
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Q. How much reach have you got!

page 59 ]

A. Not enough.
Q. What happened then!

A. I got out of the car, walking around, looking forRay.
Q. Did you know Ray Lewis!
A. Yes. And by then they had done got out of the car and
was standing behind me.
Q. Where was the '57 Ford Y
A. I don't know. All I know, I was bending over Ray and
they was there.
Q. He was up in front of his car!
A. Yes.
Q. You never saw Ray Lewis until he was in the ditch?
A. I saw him earlier, in the early part of the night.
Q. I mean after you left Hawker's coming back to Danville?
A. No, sir.
Q. The lights you saw on the. back of the '57 Ford, were
they taill!ights - did you say that!
A. Yes.
Q. Is that different from stop lights!
A. It looks like a stop light. They was great big and round.
I never will forget the look of it.
Q. When you put your foot on the brake - you have shown
with your hand the size of the lights!
page 60 ]
A. Yes.
Q. And the car was there when your door came
open on the left hand side!
A. Yes, sir.
Q. Where was your car damaged!
A. Right door. Little bit on the quarter panel, and some
of the fender.
Q. How many doors on your carY
A. Two.
Q. Was the right door caved in!
A. Yes, sir.
Q. Were you thrown out any!
A. It knocked me loose. It knocked the seat a little ways ·
out the door, too.
Q. To your left or right!
A. Left. That's how come the door to spring open.
Q. In other words, Lewis' car was like this, you came in
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like this, and came aroundrside by side with iU
A. Yes, sir.
•
Q. All right.
CROSS .EXAMINATION
By Mr. Carter:
Q. Mr. Elliott, I believe you said the first time you saw
these tailligh~s was when you crested the knoll, is
page 61 ) that righU
A. Yes.
,
Q. They were great big red round lights, easily visible Y
A. Yes, sir.
Q. That is when you applied your brakes?
A. Yes, sir.
Q. How do you explain the fact that the trooper's investigation showed skid marks pefore you crested the knoll Y
A. Because a '56 Che'l'rolet sits higher than a new model
car. You can see.
Q. You were sitting higher up than a more ·modern automobile and you had better. vision Y
A. No, sir. You know the newer model cars are lower
slung to the ground. Just as soon as I could see, I applied
the brakes.
.
Q. And you saw a vehicle in the road with taillights and
then you applied your brakes; skidded sideways, there was
an impact, your door fleW: open and at that time you observed
the Ford leaving the scerie and wondered why he was leaving
the scene!
A. Yes, sir. As the door flew open. I couldn't understand
why he was leaving.
Q. You said when you first observed Adams' vehicle, it
was standing in the road· side by side with the
page 62 ) vehicle of Ray Lewis, is that correct!
A. Yes.
'
Q. And you skidded 1!47 feet, knocked the Lewis vehicle
up against the ditch, up against an embankment, aild you say
the Ford was just leaving then Y
A. Yes.
Q. How did you avoid hitting the Ford Y
·
A. When I popped over the hill, he was stopped and I was
running the speed limit. He was moving with us as we went
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up the hill to the point of the impact. He was trying to get
out of the way. Maybe if we had slid another 15 or 20 feet it
might have gotten him. He was moving with us the whole
way trying to get out of the way.
Q. In other words, you surmise he started up about the
same time that you A. No, sir. Just as he heard the tires squall, he was trying
to get out of the way, but not at the collision.
Q. What do you mean 7
A. When I come over the hill, he was sitting there. He saw
·
what was going to happen. I was sliding.
Q. When did he first start into motion? You said you came
over the hill A. As you say, this is a theory. When I started sliding sideways I won't looking at Adams. It had gotten almost
stopped.
Q. And you could see that big Fairlane 500,
page 63 )
is that right?
A. Yes.
Q. And yet you were looking back in the direction from
from whence you had come 7
A. No, sir.
Q. ·You said you had almost stopped your vehicle.
A. When I stopped I was looking directly to my left, out of
the door ; the door was open.
·
Q. Did Mr. Fowle put your vehicle in the proper position,
right here, when he drew this diagram Y
A. Just about, yes.
Q. With your vehicle looking back in the direction from
whence you had come 7
A. Yes.
Q~ And so the Ford driven by Mr. Adams proceeded in
this direction Y
A. Yes.
Q. And are you talking about the w~rds Fairlane 500 written on the back of the automobile Y
A. Yes, sir.
Q. And your door was open Y
A. Yes.
Q. And you said from this position, you were able to read

I
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the words Fairlane 500 on the back of this vehicle Y
page 64 )
A. Yes.
.
Q. How do you explain that!
A. Because I was close enough to it.
.
Q. With your automobile pointed in this direction and
with Mr. Adams moving ;b;;~.ck toward 58, could you possibly
have seen the words Fo:rid Fairlane, or Fairlane 500 on his
carY
•
·
A. Yes, sir, because my car was not sitting straight, it
was sitting catecornered. :
Q. How much catecorn~red were you Y Come show us. ·
A. My car was sitting; about like that. One wheel was in
·
the ditch.
Q. Where was your fro11-t wheel Y
A. The two front wheels were still on the pavement, one
here and one here, a little bit up the pavement.
.
·
Q. How did you see Adams' carY
A. All I had to do was look straight out the door.
Q. You had to turn around to see him Y
A. No, sir, I could look right out.
Q. Right beside you Y
A. No.
Q. It must have been right beside ·you. You said you were
a little bit catecornered, about like this here.
· A. Not quite as much as that.
Q. How about coming ~own here and draw your own diagram, Mr. Elliott, and demonstrate where your
page 65 ) car was in the road an:d where Mr. Adams' car
was. Just draw your own diagram right down
here at the bottom.
A. Ray's car was sitting over· in the ditch, like that. My car
was sitting- about like• that, and I could see out this way
and his car was right along here. It all happened so quiCk.
Q. The letters were so: big and you could see those Ford
Fairlane letters there, is that right Y
.
A. Yes.
·
Q. Whose headlights were illuminating the back of the
Ford!
i
A. My headlights were still on.
Q. Were they shining on the Ford Y
A. No, sir.
'
Q. Anybody else's headlights shining on the Ford y
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A. No, sir. When you got your car lights onQ. And you said you didn't have to turn to see it Y
A. No, sir. When I got hit, I was tossed sideways in the
seat.
Q. You were tossed sideways in the seat Y
A. Yes, sir. I was turned like this and I didn't have to turn
nowhere.
Q. You were turned so that you were looking back up the
road?
A. No, sir, I wasn't. It almost knocked me out of the
car.
Q. Let's say this is the side of the automobile,
page 66 )
like this. It knocked you around so that you
were sitting like this. Where were your legs Y
A. My feet were hanging out almost touching the road,
like this.
Q. So your legs were dangling off the side of the car seat
and you were sitting around in the seat like that, and you
could see the back of the Ford, which means that the Ford
must have been virtually parallel with your car at that time Y
A. No, sir.
Q. You said this was your line of vision.
I

*

*

*

*

*

Q. You said your automobile was in at an angle about like
this, and you were sitting here sideways in the seat, so that
your line of vision was about like that or perpendicular to
the vehicle Y
A. My line of vision was out like that. You look around.
You don't look straight ahead all time.
Q. You've got about 70 degrees on either side of you.

*

i ·,
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*

Q. Where w~;~.s this vehicle. Was it on the side of
page 67 } you Y
A. He was a little to my left.
Q. How much to your leftY
A. I couldn't say.
Q. You said the lights were big, and right there at you?
A. I said I could make the letters out.
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Q. Was it a moonlit night¥
A. I couldn't say. It was clear.
Q. Do you know what lights were reflecting which could

enable you to see the letters Fairlane 500?
A. Off of mine, I guess.,
Q. Off of yoursT
A. 'They have a tendency to go around.
Q. That's all.
Mr. Yeatts : If Your Honor please, we don't desire to examine this witness at this time.

*

*

*

*

*

page 68 J

LINDA WILES,
an adverse witness called by the Plaintiff, testified as follows:
CROSS EXAMINATION

By Mr. Thompson:
Q. What is your name?
A. Linda Wiles.
Q. How old are you?
A. 16.
Q. Where do you live?
A. Sutherlin, Virginia.
Q. You go to school?
A. Yes, sir.
Q. Where?
A. Dan River.
Q. Dan River High School?
A. Yes, sir.
Q. What grade are you in?
A. I'm a junior.
Q. Are you acquainted with Ray Lewis?
A. Yes, sir, I was.
Q. You remember the night that he was injured?
A. Yes, sir.

*
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page 70 ]

*

*

*

*

*

A. The next time we saw him, he was pulled off the road.
Where! How far from where he was hiU
I don't know in feet. It was a little ways down the road.
How far from the road T
Off on a little side road.
Did you all stop there T

Q.
A.
Q.
A.
Q.
A.

\

No.

Q. Just passed on by?
A. Yes, sir.
Q. All right, now, tell us what happened after that.
_
A. We went on down the road and we were going to wait
for him to come. We knew something was wrong with his car.
We went on and pulled off this little dirt road on down the
hill. We saw he wasn't coming. We saw his headlights. We
waited a little longer to see if he come and he didn't, so we
went on back.
Q. When you were watching for him, were you on 729 or a
side road or where Y
A. A little side road.
Q. On beyond this hillcrest?
A. Yes, sir.
.
Q. You said you turned around and came back.
page 71 ] Tell us what happened from there.
A. We turned back and saw this car behind
us and we knew we couldn't stop. We never stopped. We went
on by him. Billy hollered, "Hey, Ray." He never did answer.
And after we had gone on a little distance, he came bouncing
over the hill.
·
Q. Who came bouncing over the hill!
A. Tony Elliott.
Q. When did you first see that carY
A. When we pulled on down the road.
Q. Coming which way!
A. The same way we were.
Q. You saw Ray Lewis' car, didn't you Y
A. When we turned around and came back?
Q. Yes.
A. We saw the lights when we went back and when we

:I
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went over the top of the hill we saw his car.
Q. Where was itT
A. Over on his side of tl;te road.
Q. Did you see Ray LeWis Y
A. Yes, sir.
'
. Q. Where was heY
A. He was in front of the two front wheels working on the
car.
Q. Could y;ou tell where his right hand wheels
'
page 72 ] were Y
A. On the ~ound.
Q. On the shoulder!
A. Yes, sir.
:
Q. Did somebody roll th~ glass downY
A. Yes, sir.
Q. Who did that Y
'
E... Billy.
Q. Billy Adams. The glass on which side Y
A. On his side.
·
Q~ Where were you seated in the carY .
A. In the middle.
i
Q. Who was on your righU
A. Bobby Hawker.
Q. How slow - I belieye you said Adams didn't stop. :Qid
he slow downY
A. Yes, sir.
Q. TowhaU
A. At least 25.
Q. Do you drive yourself!
A. No, sir.
·
Q. But he did not stop Yi
A. No, sir.
.
Q. Where was he whenij.e hollered "Hey, RayY"
A. We were on beyon~ him going towards Danville, but
he never did answer.
page 73 ]
Q. He nevet did answer!
A. No.
.
Q. Could you tell whether the motor was running!
A. Yes, sir.
,
Q. How much view did: you get of Tony Elliott's carY
A. When he came oveli the hill, Ray's lights shone on his
car and I could tell it was him.
1

1

•

·
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Q. Could you give us any idea how fast he was going!
A. At least 70.
Q. You're talking about Elliott, now Y
A. Yes.
Q. What happened when he topped the hill?
A. Went into a skid and hit him broadside.
Q. Where did you all go then!
A. Down to the little dirt road where we first saw Ray
pulled off.
Q. You all went on ·down there and turned around and came
back?
A. Yes, sir.

Mr. Thompson: You may examine.
CROSS EXAMINATION
By Mr. Yeatts:

*

*

*
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Q. Where did you all go when you left the dance T
A. Over to Lawrence's to get something to eat.
Q. How long were you over there!
A. From 45 to 50 minutes, somewhere around that.
Q. Where is this place you ate f
A. Out on 58.

*

*

*

*

*

*

*

*

*

*
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Q. You first observed the Lewis car when it passed you.
How fast were you all going at that time?
A. The speed limit.
Q. You were going the speed limiU
A. Yes, sir.
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Q. Did the Lewis car then get on out of y'all's sight!
A. Yes, sir.
Q. And how far did you all go then before you came up
on the Lewis car again Y
A. I really don't know how many miles it was. I guess
about six, five or six.
Q. Five or siX miles Y
A. Yes, sir.
Q. And you then saw the Lewis car out on the side of the
road?
'
A. Yes, sir.
Q. How far from the road Y
A. From the little dirt road Y
Q. No, from 729.
A. He was a good ways off of it.
Q. Good ways off the ro'ad Y
A. Yes, sir.
page 76 ]
Q. In a field Y
A. On a little dirt road, where I saw him. ~.
Q. WhaU
A. Little dirt road, you go down to some barns.
Q. Was it on a curve, or 'near a curve Y
A. Yes, but it wasn't a big curve.
Q. A little curve?
A. Yes, sir.
Q. And how far did y:ou say he was from the highway!
From 729?
A. It's a little dirt road,! right there off the highway.
Q. He wasn't far off th~ highway?
A. I don't know, really. We just passed on by him.
Q. How did you know it was him Y
A. I saw the car. I knew his car.
Q. Was he in or out of the carY
/
A. He was getting in, when we passed by. He looked like
he had been around the front and he was getting in.
Q. Did you see him come into the road Y
A. Yes, sir, I turned around.
Q. There was nothing •wrong with the car when it came
. into the road, was it YHe was moving along?
A. He was coming, but :he was coming slow.
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Q. He wasn't going very fast when he first
page 77 } passed you all, was heY
A. He was going fast enough to get around us.
Q. Did you all slow down at that time Y
A. The first time we saw him Y
Q. Yes.
A. Yes.
Q. How slow did you get that time Y
A. I couldn't say. I don't know.
Q. Did you speak with the Lewis boy at that time Y
A. No, sir.
Q. Didn't speak to him!
A. No, sir.
Q. Then you went on down the road and he followed you Y
A. Yes.
Q. When did you first notice that he was not still following
youY
A. When we went on down the road and turned in by that
little dirtQ. Until you turned in the dirt road you thought he was
still following you Y
A. Yes, sir.
Q. Then why did you all turn around Y
A. Because we thought something was wrong with his
car and maybe we could help him.
Q. I thought you said you hadn't noticed he
page 7-8 }
was not behind you till you turned around.
A. We stopped and waited for him.
Q. How long did you stop Y
A. Not over five or ten minutes.
Q. You drove in this little side road and stopped and waited
five or ten minutes and then you went back ·up the road, is
that right?
A. Yes, sir.
Q. See· if I remember correctly what you said. When you
were _coming into the road, you saw the. Elliott car coming.
A. No. We went on up the road a little ways and we saw
some lights down the road a little ways. We didn't know who
they were .
.Q. How far had you gotten up the road before you saw the
lights!
A. About middle way between the road and the hill.

I
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!

Q. About mid wayf

A. Yes, sir.
Q. And you saw ·the ~ghts coming up behind you Y
A.. Yes.
,
Q. How fast were you all going then Y Going back up. to
where you found Ray in t~e road.
A. ·Then we were going-: maybe about 40.
Q. About40Y
page 79 )
A .. Yes.
,
.
Q. And how far did you travel from the time
you turned around until !the time you got back up to where
you found Ray?
'
A. The distance!
Q. Yes.
A. I don't know how. far it is. I'm not good hi. distances.
Q. You're not good in distances Y
A. Not that good. Maybe about 500 feet. I don't know how
far it is.
·
·Q. 500feeU
A. Yes.
Q. You were sitting iri the front seat in the middle f
A. Yes, sir.
Q. And you couldn't see Ray's car until you came over
the knoll, is that right f
A. That's correct.
,
Q: When you came over the knoll, what did you see Y
A. ,I ljlaw Ray was out pf his car, working ~der the car.
Q. ·Under the· carY
:
A. Between the two frollt wheels.
Q. He was underneath the car, between the two front
wheels!
·
page 80 )
A. Yes. ,
.
Q. You st~ted that you knew something .was
wron~with Ray's car. WJ:lat was wrong with itt
A. I don't know. I'm ri.ot good in car either. I' don't know
what was wrong with it. :
Q. I understood you to: say that. You don't know that there
was anything wrong with it, then f
A. I don't know. He ha~ to stop for something. He wouldn't
have been under it working if there hadn't been something
wrong with it.
:
.
Q. Of course, you are assuming something was w~on:g with
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it because he was under it working!
A. Yes.
Q. When you came over the knoll, you saw the car and
you saw Ray!
A. Yes .
.Q. You were looking ahead!
· A. Yes, sir.
Q. Did you continue to look ahead to be sure it was Ray!
A. Until we had gotten past him.
Q. UntilA. Yes, sir, I continued to look ahead.
Q. You continued to look ahead until you got
page 81 J past him f
A. Yes, sir.
Q. Then did you turn around and look back at iU
A. Yes, sir.
Q. How far would you say you had gotten past him at the
time you saw the Elliott-car come over the knoll Y ·
A. About three or four light poles distance.
Q. Do you know how far a lightpole is between each other!
A. Well, I think it's about 100 feet.
Q. Well, a light pole wouldn't be - point out some distance
here.
A. From the back of the roo~~?- maybe up to he~e. I'm not
sure.
.
Q. You mean the lights poles are as close together as from
where. you are to the back door there Y
A. That's what I thought.
Q. Aren't they nearer 100 yards apart Y
A. The distance from one to the other Y
Q. Yes.
A. It's about 100 feet, I thought.
Q. 100 feet or yards Y
A. Yards- feetQ. And how fast were you all going at that time Y
A. Not under 25 or 30 miles.
'
Q. Not under 25 or 30!
page 82 J
A. No, sir.
.
Q. And that was after you had gotten three
·or four light poles away!
A. Yes.
Q. Had you picked up your speed some Y
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A. Sir?
Q. You had picked up your speed after passing on by?
A. Yes, sir.
Q. How much speed had you picked up?
A. I would say we were- oh, to about 35 or 40.
Q. What?
A. About 35 or 40 then after we had passed him.
Q. I understood you to- say you were going 25 or 30 when
you were three or four light poles away after you had passed
the Lewis car and you had picked up speed at that time.
A. Yes, sir.
Q. And it was at that time that you looked back and saw
the car pop over the knoll, when you were three to four light
poles away.
·
A. Yes, sir.
Q. Did Trooper Fowle talk with you on the night of this
accident?
·
A. Yes, sir.
Q. Did he ask you about the speed of the Elliott cad
A. Yes, sir, I think he did.
Q. He did?
page 83 }
A. Yes, sir.
Q. And didn't you tell the trooper that you didn't know
how fast Mr. Elliott was going?
A. I said not for sure then.
Q. What?
A. I was all mixed up then. I was scared and confused.
Q. Didn't you tell Mr. Fowle that you thought he was
going within the speed limit!
A. I don't think I did.
Q. You didn't tell him, that you thought he was going within
or about the speed limit f
A. Not to my knowledge, I didn't.
Q. Do you remember what you told him f
A. I remember most of what I told him.
Q. What did you tell him f
A. We told him the whole story. He asked what happened.
Just about what you asked us. You know.
Q. What did you telll;rim!
A. You want me to tell the whole story again!
Q. I want to know what you told him about the speed of
the car.
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A. I told him he was going fast, then, but to my knowledge
I didn't say anything about any speed limit.
Q. And, of course, the Elliott car had its lights
page 84) on!
·
A. Yes.
Q. And you judged the speed of the car by looking into
the headlights when you were three or four light poles away,
right?
A. Yes, sir.

*

*

*

*

*

RE-CROSS EXAMINATION
By Mr. Thompson:
Q. Mr. Yeatts asked you about the way you were judging
the speed of the Elliott car. Did you or did you not have occasion to observe it before it got to the crest of that hill T
A. Yes, sir.
Q. What observation did you make about its speed then!
A. We saw his lights and they were bouncing, and the way
I tell when a car is going fast is by the way its lights work,
go up and down.
Q. So, you had the observations you had made
page 85 )
before he got to the crest of the hill T
A. Yes, sir.
Q. And . also what you saw after he got over the crest of
the hill, is that correct!
A. Yes, sir.

*

*

*

*

BOBBY HAWKER,
a witness for the plaintiff, testified as follows:
DIRECT EXAMINATION
By Mr. Thompson:
Q. I believe you are Bobby Hawker?
A. Yes, sir.
Q. Where do you live, Bobby!
page 86 )
A. Sutherlin,Virginia.

*

54

Supreme CouH. of Appeals of Virginia

Bobby HO!Wker
Q. How old are you Y
A. Seventeen.
·

*

*'

*

*

*

Q. I believe you were in the Billy Adams car as a passenger
on the night Ray Lewis was struck and injured.
·
A. Yes, sir.
Q. Is that correct!
A. Yes, sir.
Q. Where were you seated in the carY
A. I was seated on the passenger's side - you know away from the driver. ·
Q. Where was Linda Wiles Y
A. Between Billy and I.
Q. All three of you in t;he front seat Y
A. Yes, sir.
.
Q. Anybody else in the carY
A. No, sir.
Q. Do you: know Anthony Elliott Y
page 87 J
A. Yes, sir.
Q. When did you first see his car that night?.
A. It was up at Lawrence's.
Q. That's the drive-in where you stopped to get something
to eat?
A. Yes, sir.
Q. When did you nrst see his car on secondary highway

729Y

.

A. I didn't see his car till the wreck.
Q. Did you see his car approach!
A. I didn't know it w~s him.
Q. It later turned out to be him, didn't it¥
A. Yes, sir.
'
Q. Where did you first observe this carY
A. It was com.i:D.g headed toward town.
Q. Toward Danville Y;
A. Yes, sir.

*

'

*

*

*

*

Q. Where did you nptice the Elliott car, in front of you
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or behind you?
A. It was behind us.
Q. 'Tell us what the Elliott car did from the
time of your first observation of it.
A. We were coming on up the hill and Billy had the
window down.
Q. You mean Billy Adams Y
A. Yes, sir. And I saw these lights come bouncingQ. What do you mean by the lights bounCing?
A. He was speeding.
Q. What kind of motion was iU
A. Bouncing, like that, coming up there, up and down.
Q. Go ahead.
A. We approached the hill. I told Billy a car was coming.
The window was already down. Billy hollered at Ray and
. didn't get an answer. We never stopp~. We were going on
and then Tony came over the hill.
Q. Did you see Tony come over the hillY
A. Yes, sir.
Q. What became of Tony?
A. ·He came over the hill and Linda Wiles and I both
turned around to see what it was. He kind of jumped the hill
and hit Ray's car and turned his car around and both of them
were headed this way then.
Q. Both were headed in which direction Y
A. Back towards school.
Q. You mean toward Dan River High School,
page 89 }
toward KentuckY
A. Yes, sir.
Q. Based on your observation of the Elliott car, what was
its speed at the crest of that hillY
A. I would say 75 or 80.
Q. Miles per hour?
A. Yes, sir.
Q. Do you drive yourself?
A. Yes, sir.
page 88 }

Mr. Thompson: All right, you gentlemen may examine him.
CRPSS EXAMINATION
By Mr. Giles:
Q. Bobby, let me ask you a few questions. You had seen
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Ray Lewis that night at the dance, right T
A. Yes, sir.
Q. Did you see him doiWD. there at Lawrence's place or Ken
and Earl's when you all left the dance T
A. Yes, sir.
page 91 ]

*

*

*

*

*

*

*

*

*

*

Q. Did you see that car any more till you turned around
and started back toward Danville¥
A. Yes, sir.
Q. Where¥
A. It was off in a field to the left just a little ways from the
hill.
i
Q. In other words, he had driven his car off of 729 into this
field. Were the lights on?
A. Yes:
Q. Could you tell whether he was in the car or out of the
carT
page 92 ]
A. He was in the car.
Q. Linda Wiles testified here that when she
passed, she saw him get into the car. Did you see what she
saw?
A. No.
Q. You never did see him outside of the car?
.A. No.
Q. You could recognize it was his car¥
A. Yes, sir.
Q. How did you do that when it was off the road at night?
A. I know his car when I see it.
Q. And then there was nothing unusual about that, nothing
to attract your attention? He was off in the field.
A. Yes, sir, it attracted my attention.
Q. Why didn't you stop then?
A. Because he -was coming on back out to hit the road. We
kept going. We slowed up and I said it's Ray.
Q. He was spinning around and had his car headed hack
to the roadT
A. Yes, sir.
Q. And y'all kept on back on 729?
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A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 93 ]

Q. And when he failed to drive over the crest of that hill,
y'all had come on by that particular road going down to
Melvin Collie's, and y'all got worried about him, didn't you?
A. We wanted to know what was wrong.
Q. Didn't you know what was wrong?
page 94 }
A. No, sir.
Q. You didn't know what was wrong¥
A. No, sir.

/*

*

*

*

*

Q. Did you look back at any time after you went down
there and stopped to see if he was coming on down there
behind you?
A. We pulled in the road and we noticed that Ray's car was
not moving. We could see the reflection of the lights.
Q. On the strength of the car not moving plus what y'all
had seen up there off the road, y'all turned around and. went
back to see what was wrong?
·
A. Yes, sir.
Q. And you saw his car sitting there on the
page 95 ] highway? Was it in the highway, in the ditch, or
where¥ Now, you're testifying.
A. It was on his side of the road, but all four wheels were
on the pavement.
.
Q. All four wheels were on the pavement. So y'all came
back up to the crest of the hill and you saw the car down
there stopped in the highway. You all saw that. Where was
Lewis when you first saw him T
A. He was laying under the front of the car with his head
towards the woods. ·
Q. He was laying under the car?
A. Up under the car.
Q. Up under the car. Were you able to observe his hands Y

58

Supreme Co~rt of Appeals of Virginia
Bobby Hawker
'

A. They were raised .• He was doing something in front of
the car.
. Q. You are not able t6 tell the jury what he was doing, are
you?
A. His hands were rai~ed.
Q. You did see any object like a wrench or a hammer or
anything in his hands, did you Y
A. No, sir.
·
Q. And you were there right after it happened and you
didn't see anything lik~ a wrench or a hammer on the road
around the car, did you Y
page 96 )
A. No, sir.
Q. In other words, there was nothing there to
indicate that he was working on the car?
A. He was up under there. ·
Q. You don't know what he was doing..
A. I didn't see any instrument.
Q. All right. Billy Adams had lowered the window on his
side of the carY
A. Yes, sir.
Q. Didn't y'all go up there and indicate that you would
helphim?
.
·
A. I didn't go up there with that indication.
Q. What would have been the purpose in going back up
there if you were not going to help the man?
A. 'I didn't know what was wrong. We went up there to
see what had happened. ,
Q. You went back up! there to the very place where he was
and started slowing down your car.
A. We reduced t:Q.e speed when we started topping the
hill.
.
'
Q. You reduced it enough so that you were able to carry on
a conversation Y
A. I didn't.
Q. Did Billy?
,
A. Billy said "Hey, Ray," and we were gone.
Q. You knew that Elliott was coming up the
page 97 }
hill, didn't you?
A. I saw it when we :started topping the hill. We knew he
was coming.
Q. You knew he wasf coming and had nowhere to go.
A. He had somewher'e to go. We never stopped. He could
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have just gone on by.
Q. Y'all just come on up and passed by because you
thought a car was coming?
A. We knew the car was coming and we just kept going.

*

*

*

*

*

Q. About a mile and a half. How far had the Adams auto- ·
mobile in which you were a passenger gotten down the road
when you saw the Elliott vehicle coming? How far had you
got over the crest of the hill T
page 98 J
A. We had passed Lewis' car and I would say
we were about - I really don't know. Just estimating, it would be about three to four hundred feet behind
Lewis' car.
Q. Three or four hundred feet T
A. I'm not good at estimating. I don't know. I remember
the light poles.
Q. Do you know that Mr. Adams testified it was three
or four car lengths down there Y
A. I don't know what he testified to.
Q. So your distance is considerably more than that. Going
back, you said you would estimate his speed at 75 to 80 miles
an hour when he came over the hill. Do you recall talking to
Trooper Fowle down there at the scene that night, he talked
to you and Linda Wiles down at the scene, fresh, at that
moment, when it happened Y
A. I remember talking to him.
Q. You remember talking to him Y
A. Yes.
Q. You couldn't give him any estimate of the speed, could
you?
A. I told him he was going every bit of the speed limit
and probably more.
Q. And that is what you told Mr. Fowle Y
A. Yes, sir.
Q. That's all.
page 99 J

*

*

*

*

*
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MRS. MILDRED B. LEWIS,
the plaintiff, testified as follows:
DIRECrr EXAMINATION
By Mr. Thompson:
Q. I believe you are Mrs. Mildred B. Lewis T
A. That's right.

*

*

*

*

*

Q. How o,ld was Ray when this accident happage 100 ) pened T
A. He was 22 the 21st of September.

page 105 )

*

*

*

*

*

*

*

*

*

*

Mr. Thompson: The Plaintiff rests in chief..
Mr. Carter: I would like to see the Court in chambers, if
we may.
JURY OUT
Mr. Carter: If Your .Honor please, the defendant Adams
moves that the evidence in this case be stricken on the grounds
that it is uncontroverted that this young man had, if not all
of his automobile stopped on the highway, most of it. That
is, the decedent. That the law of Virginia requires him not
to park his vehicle on the highway where it would impede
traffic or endanger others, unless he is confronted with an
emergency situation as a result of an accident or a mechanical
breakdown. That we think it is clear that the place in which
this vehicle was parked or stopped was in such a position al:!
to impede traffic or to render the use of the highway dangerous, so we feel that the burden is then on the plainpage 106 ) tiff in this case to go one step further and show
that he was' confronted with a sudden emergency
resulting from a mechanical breakdown. We submit to the
Court that there was no evidence of mechanical breakdown
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and certainly not sufficient evidence to make a case to go to
the jury.
Mr. Yeatts: We would join in that motion, if Your Honor
please.
The Court: In the motion to dismiss his client?
Mr. Yeatts: At this stage, this is contributory negligence
as a matter of law.
The Court: Dismiss all the evidence for both defendants?
Mr. Yeatts: Yes, sir. We join in the motion to strike the
evidence as to both defendants. on the grounds that the plaintiff is guilty of contributory negligence as a matter of law.
The case is not being tried on the theory of last clear chance.
It's tried, as I understand it, on the theory of negligence on
the part of the defendants. Certainly, if there is contributory
negligence on the part of the plaintiff, then he is barred from
recovery. As Mr. Carter said, there is no showing that this
car had mechanical defects. There is no showing that it was
broken down. The only showing is that the car was there on
the traveled portion of the highway. Only one
page 107 ] witness said that the right hand wheel of the car
was off on the dirt or the shoulder of the road.
All of the evidence except that is to the effect that the car
was entirely on the hard surface, and that the plaintiff's
intestate was lying on the road near the car or at the front
of the car.
The Court: Mr. Thompson T
Mr. Thompson: The plaintiff takes this position: So far
as actionable negligence of each of these defendants is concerned, there is adequate evidence to sustain a verdict, if
the jury so believe, each one having testified as to the negli~
gence of the other. So far as the decedent is concerned, there
is no showing of contributory negligence as a matter of law.
There may be some that the jury could infer there, but so
far as these two defendants were concerned, the duty was
owed to the people coming behind him and whose traffic he
obstructed. He did not obstruct Elliott or Adams at all. In
the absence of evidence to the contrary, it must be assumed
that contributory negligence was not present. So it must be
assumed in the absence of evidence that it resulted from a ·
mechanical breakdown. One of the defendants was there at
the time he was struck in the act of trying to render assistance to a man he presumed to be in that condition.
page 108 ) Mr. Carter: I contend, to begin with, that the
· statute was not drawn with any such narrow
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meaning that you were 'just obstructmg traffic to the rear. of
you. I think any kind .of traffic obstruction renders the highway dangerous to everybody on it. And, to begin with, I think
that one of the elements of his case is to show that this boy
was lawfully stopped in the road and I don't think there is
anything here to raise a presumption that he was so stopped,
lawfully. The trooper fqund that the heater was still running
in the automobile, and the testimony of the young man Adams
who was called as an adverse witness was that the engine
was running. I· would think that when there was that much
evidence of no mechanical failure, that he still had an engine
that was operating, that his electrical system was operating
and his lights were on, that there was no presumption here of
·
breakdown.
The ·Court: In 205 Va. 719, Vought v. Jones, where the
truck was stopped on the road, as to whether or not it was
stopped in such a manner as to render dangerous the use
of the street or highway by others was left to the jury, as to .
whether it was. Also, in that same case, it was said "It is the
duty of the operator of a motor vehicle when approaching
another vehicle standing on the highway to obpage 109 } serve whetb;er there are any persons about such
vehicle and to exercise ordinary or reasonable
care to avoid injuring them." Salsbury v. Williams, 205 Va.
727. That is the last easel see on it.
Mr; Carter: I must admit my igilorance. I am not familiar
with the factual situation.
The Court : One was an ice cream .truck and the other was
a pedestrian. In both those cases a pedestrian was killed.
Mr. Thompson: It wouldn't make any difference. The questions of proximate cause and contributory negligence are
surely for the jury.
'
Mr. Yeatts : If Your Honor please, I believe there is a
further element in this j3ase that we have before us now, and
that is that young Lewis certainly assumed the risk of placing
himself in that position, ~nd on that theoryThe Court: Under th~ facts that have come out in this case,
it is a question for the j1:1ry;
Mr. Carter: I would I like to state as further grounds for
my motion to strike the evidence, I don't feel that reasonable
. minds can differ as to the aspect of contributory negligence
of a man on a 19 foot wide highway, in the proximity of a
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blind or almost blind knoll in the nighttime,
page 110 } crawling up underneath his automobile parked
on the traveled portion of the road. To me, this
is foolhardiness as a matter of law. It is pure negligence any
way you look at it.
The Court: I think all this is a question for the jury,
gentlemen. The motion will be overruled.
Mr. Carter: I would like to note an exception to the Court's
ruling.

*

*

*

*

*

*

*

*

page 111 ]

*

DEWEY RUTLEDGE,
a witness for the defendant Elliott, testified as follows :
DIRECT EXAMINATION
By Mr. Yeatts:
Q. You are Dewey Rutledge!
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 112.}

Q. Did you know Howard Ray Lewis Y
A. Yes, sir.
Q. Did you see him on the night of December 2nd, 1964 December 1st, 1964 Y
A. Yes, sir.
Q. Did you see him the night that this accident happened?
A. Yes, sir.
Q. Where did you see him Y
A. At Lawrence's Esso on the South Boston Road.
Q. Lawrence's Esso on the South Boston Road?
A. Yes, sir.
Q. How did you happen to be there Y
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A. I work there.
Q. You work there t
A. Yes, sir.
Q. Did you talk with, Ray Lewis that night Y
A. Yes, sir.
Q. Would you explain to the jury his conduct, what he did
and how he did it and how he acted and what he said and so
forth?
page 113 ] A. Well, Ray pulled up on the driveway and I
went out on the curb to wait on another car. He
yelled to me all the way across the driveway, hollered for
service. I went back inside the place. He got out of the car
and staggered all over the place. He couldn't hardly walk
across the floor. In my opinion, he was drunk.
Mr. Thompson: Objection, to his opinion.
The Court : Sustained.
Q. You say he was staggeringt
A. Yes, he was staggering and slurring his words as though
he had a thick tongue. He ordered a hamburger and I fixed it
for him and gave it to him and he started across the floor
and dropped it on the floor and then picked it up off of the
floor and ate it.
·
Q. And what time was that~
A. Quarter to twelve.
Mr. Yeatts: Your witness.
CROSS EXAMINATION
By Mr. Thompson:
Q. What time does this place close, son~
A. One o'clock.
Q. One A.M.?
A. Yes, sir.
Q. Now,· how long had you known Ray before
page 114 ] this?
·
A. Well, I just met Ray after I started working
at Lawrence's.
Q. When did you start Y
A. Back in October.
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Q. So this would have been about a month after you met
him!
A. Yes, sir.
Q. Did you ever see him anywhere but there!
A. No, sir.
Q. How long was he in the place that night!
A. About ten minutes.
Q. Did he sit .down!
A. Yes, sir.
Q. Where!
A. On a stool.
Q. How many people were in there besides Ray and you!
A. Lawrence Gourley, the man that owns the . place, and
Ray.
Q. Just the three of you!
A. Yes, sir.
Q. Didn't have any other patronage!
A. No, sir.
Q. Anybody on the driveway!
A. Yes, the driveway was full.
Q. How many cars would it hold!
page 115 ] A. I don't know. We've counted twenty-some.
Q..Twenty-some Y
A. I don't say it was full to the capacity of twenty-some,
but it was about ten cars on the driveway.
Q. You waited on him yourself!
A. Yes, sir.
Q. He ordered a hamburger and waited for it to be cooked Y
A. Yes, sir.
Q. Did you cook it!
A. Yes, sir.
Q. He paid for iU.
A. Yes, sir.
Q. How much did he pay for iU
A. Thirty cents. ·
Q. Did he give you thirty cents or more than that?
A. I don't remember just what he gav~ me.
Q. You didn't have any difficulty in getting the money out
of him!
-A. No, sir.
.
Q. Did he hav~ any difficulty in ordering what he wanted?
A. He ordered two hotdo&"s in the car and then came inside
'·
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and ordered a hamburger.
Q. Was anybody with him T
page 116 } A. I didri 't know who the other people were.
There were. other people in the car, but I didn't
know who they were.
Q. Did he drive away with these other people T
A. No, sir.
·
Q. He went back to his carT
A. Yes, sir.
Q. He left in his carT
A. When he left, he did; but he didn't leave then.
Q. Did you see him anymore Y
A. Yes, sir.
·.
Q. Where!
·
A. At the place. I was standing outside talking to him and
Ronald Turner pulled ~p and he got in Ronald's car.
Q. That's all.
RE-DIRECT EXAMINATION
By Mr. Yeatts:
Q. You said, Dewey, that he sat on a stool waiting for the
hamburger¥
A. Yes.
Q. Did he have any trouble sitting on the stool?
A. No. But he had a foul mouth.
Q. Hehad a foul mouth?
A. Yes, sir.
Q. What do you mean Y.
page 117 } A. He wa~ cursing there.

*

*

*

*

*

'

CROSS EXAMINATION
By Mr. Carter:
Q. You said he order¢d two hotdogs out on the driveway¥
· A. Yes. Two or three times he called out he wanted two
hotdogs while I was waiting on other cars. I guess he thought
I should stop what I was ,doing and wait on him.
Q. And you didn't even write that down T
A. No, sir.
Q. And then he cam~ inside and ordered a hamburger?
·

1
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JolvnH. Barkerr, Jr.
A. Yes, sir.
Q. What kind of talk was he carrying on in the placeT
A. He was trying to get me to hurry up with his hamburger.
He acted like he was in a big hurry. He kept cursing. ~e
kept telling me to hurry. And when he dropped his hamburger, he used violent language.
Q. Was he cursing at you!
A. Yes, sir.
Q. Were you able to detect the odor of alcohol on his
breath!
page 118 ] A. Yes, sir, very strong.
Q. Was there any - you did know him about
a month. Was there anything unusual or different about the
appearance of his eyes or about his appearance in general
thatnighU
.
A; Yes, sir. I had seen Ray when he was sober. He was a
nice looking boy when he was sober, but that night he looked
terrible. His hair was messed up. His clothes was disarranged,
and he was using his filthy mouth like I had never seen him
do before.
Q. That's all.

*

*

*

*

*

JOHN H. BARKER, JR.,
a witness for thedefendantElliott, testified as follows:
DIRECT EXAMINATION
By Mr. Giles:
Q. What is your name!
A. Johnny Barker. John H. Barker, Jr.
''\

*

*

*

*

*

*

*

*

*

*

page 119 ]

Q. On the night of December 1, 1964, did you have the
occasion to see Howard Ray Lewis Y
A. Yes, sir, I saw him over at Lawrence's somewhere
between seven and eight o'clock.
Q. That evening!
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·A. Yes, sir.
Q. And that was the first time you saw him t
A. Yes, sir.
Q. Was anything unusual about his physical demeanor at
that time or did you see him engage in any alcoholic activities?
A. No, at that moment he didn't seem - he seemed to be
all right. But he had just come from the liquor store over at
Mountain Hill. That's where he had been.
Q. That is where he told you he had been t
A. Yes, sir.
Q. Did you see him have any alcoholic beverages in his
possession at that timet:
A. He had a bottle laying in the seat beside him.
Q. Was anybody else with him at that timet
page .120 } A. Not at that time.
Q. When was the next time you saw him t
A. Then he left going over to the 18-30 Club dance. I didn't
go over there that night. And he come back sometime right
after eleven o'clock somewhere. It was the next time I saw
him when the dance was over. And he was just like he always
was when he drinked :anything. Loud, talking boisterous,
stumbling around.
Q. Did you see him after eleven o'clock t
A. He stayed around there a little while, and he said he
didn't think he would be able to drive home. He was going
to stay down there a while to see if he could sober up. He
told all of us there.

*

*

*

*

*

Q. After you heard about this accident that night, did you

go to the scene where it took placet
A. I went home. I passed by on the way home.
After Ray left going home, I left there and went
over town and stayed a while and then come back out North
Main by Edward Tate's grocery on by the highway where
the accident happened .. When I came by, I saw the marks.
Then I didn't know anxthing about the accident. Everything
was gone. I turned arolind and come back and I don't know
the thought come over me, after seeing Ray, I stopped and
looked at it from the lights of the car.
page 121 }
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J ohm, H. Barke.r, Jr.
Q. Did you see any marks in the left bound lane headed
towards Danville!
A. It was a black mark possibly two or three feet long in
the lane going towards town.
Q. Going toward town!
A. That's right.
Q. Which side of the hill was that on f
.
A. On the side that the accident occurred.
Q. And, of course, you were able to see the other marks in
the road near the ·crest of the hill and also the broad marks
from the top of the hill down where the debris was in the
road - you could see that¥
A. Yes.
Q. And you were able to see this other mark in the right
hand lane of traffic¥
A. Yes, sir.
Q. Could you tell what kind of mark it was Y
page 122 ] What size, what width¥
A. It was the regular width of ·a tire. Looked
like to me-

Mr. Thompson: Objection, to his opinion.
Q. Describe it as best you can.
A. It started off real black and as it proceeded out it
lightened up, two or three feet long.
Q. Was it one or two marks Y
A. Just one.
Q. How far was this mark you saw there in the right hand
traffic lane going in the direction of Danville from· the crest
of the hillf
A. It was about in the place where the Elliott car turned
around sideways, across, below that from where it turned
all the way around sideways at.
Q. Was that on Elliott's side of the highway?
A. That's right.

Mr. Giles: Your witness.
CROSS EXAMINATION
By Mr. Thompson:
Q. Mr. Barker, are you acquainted with Tony ElliotU
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Jobin H. Barke-r, Jr.
A. Yes, sir, I have known him - known of him several
years, but I didn't know him personally as far as talking to
him but maybe a year and a half.
page 123 )
Q. He's a friend of yours Y
A. Yes, he was, somewhat.
'

*

*

*

*

*

*

*

*

*

*

page 124 )

Q. You didn't pay ariy attention to anybody but Ray?
A. I didn't pay any attention to him till he came outside.
He was sitting in his car.
Q. Was anybody with him?
A. Johnny Bennett was with him. He may have been still
there.
Q. Did you get in the car with him Y
A. No.
Q. So your observation of him is based on seeing him sitting
in the carY
A. No, he came in l~ter on and ordered something to eat.
He walked around and! staggered and talked like he always
did.
Q. What did he order,?
A. A hamburger.
Q. Did he eat it Y
page 125 ) A. Yes, after he picked it up off the floor.
· Q. How long did he stay there after he ordered
the hamburger Y
A. He ordered another hamburger. He didn't eat quite all
of that one, and went· out and sat in the car with Ronald
Turner, I believe.
Q. How long did he stay there Y
A. I don't know.
Q. Did you see him ~ny more after he ordered the second
··
hamburger Y
A. Not till he left.
Q. Did you leave Y
A. I left going towards town.
Q. Did he leave Y
A. He left and-
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Jolvn H. Barke..r, Jr.

Q. Did he keep on 58'?
A. He pulled out going down 58 and I pulled out into the
crossing and headed back toward Danville.
Q. What time do you think that was 1
A. I really don't know.

*

*

*

*

*

*

*

*

*

*

page 126 ) ·

CROSS EXAMINATION
By Mr. Carter:
Q. I believe you said you observed the decedent at Lawrence's. Can you tell us what his stability was on his feet T
A. Well, he was just staggering around and every time he
stopped walking, he would lean up on something. He tried
to sit on a stool at the counter and kept rocking and then
went over and sat in a booth where he could lean against
something. Then after he was given a hamburger, he dropped
it on the floor and picked it up and ate it.
·
Q. What was his manner of speech T
A. Well, like all the time when Ray was drinkpage 127 ) ing, like he always would be. You couldn't understand the words. He would talk real fast.
·Q. Could he enunciate words clearly?
A. Part of them.
Q. You had known him several years. You have known his
general appearance when he was sober. Was there anything
unusual about his eyes or his skin or his face?
A. Nothing much about his skin. His eyes were like sort of
-well, like he was under the influence.
Q. Did he become ill any time while he was there T
A. Just before he got ready to leave. He drank some coffee.
Mr. Gourley, the operator of the place told him to stay there,
he would drive him home later. He dranked a couple of cups
of coffee and it had cream in it, I imagine. It made him sick
and he went around the side of the place there and vomited
several times and got back in the car and left.
Q. You said subsequently you went back to the scene of
·the accident, subsequent to the time the vehicles had been
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Jolpn H. Barker, Jr.
moved and you saw marks, you said, in the southwestbound
lane of traffic, the lane of traffic going back to the Lorillard
plant, about three or four feet in lengthY
A. I said two to three. You couldn't really tell.
Q. And it was located at the termination of the skid marks
of the Elliott vehicle Y
A. It was located somewhere near the. place
page 128 ) where he turned broadside in the road.
Q. About at the crest of the hill where the
Elliott vehicle had broadsided in the road Y
A. Not at the crest. It was more after you got over the
hill and flattened out a little bit.
Q. A single mark?
A. That's right.
Q. Was it heavier in any one place than in another!
A. I couldn't tell that night. The next day I went back
again and it was real dark it one point.
Q. Which pointY
A. Going towards Danville. The further it went, it got
lighter.
Q. It got lighter as you went towards Danville Y
A. That's right.
Q. In other words, it was a heavy black mark at its northern or eastern most point and lightened up as you went
toward Danville and was two to three feet in lengthY
A. Something like that.
Q. And it was about at the point where the Elliott automobile had turned sideways?
A. About- that's right.
Q. Did you see the Lewis boy- you said he had gotten sick
-what manifestation was there of illness Y
A. It seemed his stomach was bothering him. He vomited.
Q. How did you surmise that his stomach was
page 129 )
bothering him Y
A. Well, he vomited several times. I imagined it would be
his stomach.
Q. He vomited several times on the outside of the place Y
A. Yes, sir. After he drank that coffee.
Q. I believe that's all~

*

*

*

*

*
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R. L. Taylor
R. L. TAYLOR,
a witness for the defendant Elliott, testified as follows:
DIRECT EXAMINATION
By Mr. Yeatts:
. Q. You are R. L. Taylor Y
A. Yes, sir.

*

*

*

*

*

Q. Mr. Taylor, did you see Ray Lewis on the night that he
was injured and died Y
· A. Yes, sir.
Q. Where did you see him Y
·
A. I seen him at the 18-30 dance on Mai:ri Street
page 130 ) about 10 :30 to 11 :00 o'clock.
Q. Where did you see him there Y
A. Inside the dance.
Q. Inside of the dance hall Y
A. Yes, sir.
.Q. What was his general appearance and demeanor on the
dance hall flood Did you observe anything unusual about
him, or what A. He was standing there talking as I walked up. He was
talking rather loud. He was staggering around.
Q. He was what¥
A. Staggering around. Stumbled over a table. I asked him
what was he drinking and he said he had drank it all up. He
was staggering all around and using foul language.
Q. And that was around eleven o'clock¥
A. Around ten to eleven.
Q. Did you see him after thaU
A. No, I didn't see him any more. After that I left the
dance.
Q. That's all.

CROSS EXAMINATION
By Mr. Thompson:
Q. What time did you leave the dance Y
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R. L. Taylor
A. When· it closed.
Q. What Hme was thaU
A. Eleven o'clock, I think.
Q. And you saw Ray Lewis between ten and eleven T
A. Yes, sir.
:
Q. Where do you live 7
A. Route 1, Ringgold.,
Q. How long have you! known Ray!
A. About seven years:
Q. Did you go there with him T
A. No, sir. I went by myself.
Q. Was anybody else :With him thaf you could tell T
A. Johnny Bennett. i
Q. And this was inside, on the dance floor?
A. In was inside the dance hall. ·
Q. Where is the 18-30 :Club!
A. At theY.
.
Q. On Main StreetT
A. Yes, across from the Trailway Bus Station.
Q. How many people ~ere at the dance T ·
A. I would say three o:t four hundred people.
Q. Had you seen ~ any other time that night· before
that!
·
A. No, sir.
Q. Did you see him at the dance hall, on the dance floor
or the restroom or where T
page 132 ] A. He was standing at a table, talking.
Q. How lo:Qg did he stand there talking!
A. 30, 45 minutes.
·
Q. Was he dancing!
A. No.
Q. WereyouT
A. No, sir.
Q. Just spectating!
.
A. We had been dancing. We were just standing there talking.
Q. All right.

page 131 ]

CROSS EXAMINATION
By Mr. Carter:
·
Q. Mr. 'Taylor, was tb;ere any unpleasantness that went
'

Anthony C. EHiott, et al. v. Mildred B. Lewis, Adm.x., etc.

75

R.L. Taylor
on at the dance as a result of Ray Lewis' conversation?
A. They were talking to some more boys that was trying
to start a fight.
Q. You said they. Who is they?
A. Johnny Bennett and Ray.
Q. Who were they talking with?
A. A boy by the name of Larry Arendall.
Q. Were there any exchanges of blows?
A. No, just words.
Q. What sort of words?
page 133 ) A. Well, foul language, passed words back and
forth. ·
Q. Vulgar words?
A. Yes, sir.
Q. Profane language?
A. Yes, sir.
Q. How was Ray Lewis on his feet, steady or unsteady or
what?
A. He wasn't too steady. He kept leaning on a table.
Q. Leaning on the table?
A. Yes, he was propped up with one hand.
Q. Was he enunciating his words in a normal manner? How
long had you known Ray Lewis?
A. Since I started school at Dan River.
Q. Was he enunciating his words plainly at the dance?
A. Yes, he was talking plain, but rather loud.
Q. Was there anything about his physical appearance that
was different?
A. No, sir.

*

*

*

*

*

Q. Did you go out during the dance a!lywhere?

A. No, sir.
Q. Didn't go down to the Wagon ·Wheel toward South
Boston?
page 134 ) A. No, sir .
. Q. Are you sure of thaU
A. As best I can remember, I didn't.
Q. You didn't go with Tony Elliott and several others
down to the Wagon Wheel during the course of the dance Y
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David Maa;well
A. I don't know if we went that night or not. I know we
went one night.
Q. That's all.

*

*

*

*

*

*

*

*

*

*

page 135 ]

PAVID MAXWELL,
a witness for the defendant Elliott, testified as follows :
DffiECT EXAMINATION
By Mr. Yeatts:
Q. You are David Maxwell Y
A. Yes, sir.
Q. David, did you see Ray Lewis on the night of this accident which, I believe, was December 1, 1964 Y
A. Yes, sir, he was at the dance.

*

*

*

*

*

Q. What time did you see him there Y
A. Approximately 10:30. He was there earlier, but I didn't
notice him or anything.
Q. You saw him at approximately 10 :30Y
A. Yes, sir.
.
.
Q. Was there anything unusual about him that attracted
your attention, and if so, what?
A. Well, he caused ~ little trouble trying to pick some
·
fights and saying some nasty words.
Q. Did you see him walking? Was he steady on
page 136 ] his feet or not Y
A., I didnrt pay any attention to how steady
he was. He looked like he was pretty well intoxicated.
Q. I believe you said you heard him talk. How did he talkY
A. The words weren't real plain. I mean, you know, like a
person with his right mind would say.
Q. And you saw him trying to pick a fight with someone Y
A. Yes, sir.

l

lr
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Trooper W~ H. Fowle-, Jr.

*

*

*

*

*

CROSS EXAMINATION
By Mr. Thompson:
Q. Did you know Ray Lewis before this Y
A. I knew him. I mean, I didn't know him personally. People .
told me who he was.
Q. You weren't personally acquainted!
A. No, sir.

*

*

*

*

*

*

*

*

*

*

page 137 )

Q. How long had you known Ray Lewis to see him?
A. When I got out of the Navy.
Q. When did you get out of the Navy?
· A. November 15th.

*

*

*

*

*

Q. This was sixteen days later?
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 138 )

TROOPER W. H. FOWLE, JR.,
a Witness called by the defendant Elliott, testified as follows:
DffiECT EXAMINATION
By Mr. Yeatts:
Q. Trooper, I believe you testified earlier in this case.
A. Yes, sir.

i
!

·i

I
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Troo'!}:er w~ B. Fow~e,Jr.
!

Q. Did you talk with the occupants of the Adams car after
the accident!
.A. Yes, sir~ They were at the scene when I arrived there.
Q. Did you undertake to ascertain from them the speed of
•
·
the Adams carY
1

*

*

*

*

*

Q. The speed of the ElJiott car, I meant to say.

A. The Elliott car .-:no, sir. They said rather fast. They
didn't say 60 or 70 or 80 or anything. They said
page 139 J rather fast. :
·

*

*

*

*

*

*

*

*

*

*

page 140 J

~

f

CROSS EXAMINATION
By Mr. Carter:
Q. Just a moment, 'rrooper. As I understood, your response was that Billy AP,ams told you that he could not estimate the speed of the !vehicle behind him because he was
looking forward, but the other two. passengers told you, both
of them, that he was going rather fasU
A. Yes, sir.
Q. Did you confront :Mr. Elliott with this subsequently when
you.had an opportunity to interrogate him Y
A. Yes, sir. I talked tq him the first night right after I left
the hospital. I talked to:him and he said he wasn't sure. He
thought he might have been running 55 or 60 and he stayed .
with that all the way, just as everybody else
page 141 J has stayed with their testimony.
Q. I don't: believe Mr. Elliott was at the scene
of the accident when you ;got there.
A. No, sir, he had gon~ tel the hospital with Ray.

*

*

*

*

*
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Mr. Bermce Doss

MR. BERNICE DOSS,
a witness for the defendant Elliott, testified as follows:
DffiECT EXAMINATION
By Mr. Giles:
Q. I believe you are Mr. Bernice Doss T
A. Yes, sir.·
Q. How old are you, Mr. Doss?
A. 28.
Q. Do you live in the county, or in Danville?
A. In the City of Danville.
page 142 ) Q. What is your occupation?
A. Mechanic.
Q. You're a mechanic?
A. Yes .
. Q. By whom are you employed?
A. Barkhouser Motors.
Q. In Danville?
A. Yes, sir.
Q. Mr. Doss, did you have an occasion to talk to one Billy
Wade Adams on December 2nd, 1964 in regard to an accident
which took place down on State Route 729, east of Danville?
A. Yes, sir.
·
Q. I believe you said this conversation took place on December 2nd?
A. The day after the wreck.
Q. Where was this conversation between you and Billy
Wade Adams?
A. It was in the shop where I work. He came in the stall
where I work in and mentioned it to me.
Q. He mentioned it to you Y
A. Yes.
Q. Tell Judge Jones and the jury there just what conversation took place between y'all that day.
··
.
A. He came to me and told me about the accident and what
happened and said he came up the road and that
page 143 ) Lewis was in the road under his car and he stopped
and told him to get out of the road, there was a
car coming and that Lewis didn't do what he said and that
the car came over the hill and he ran back to his car and took
off and the car came over the hill and hit Lewis.
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Mr. Berrvice Doss
Q. And that was told ito you on the day after the wreck by
Billy Wade Adams~
A. Yes, sir.
Q. Are you related to any of the parties in this case~
A. No, sir.

*

*:

*

*

*

CROSS EXAMINATION
By Mr. Carter:
Q. Mr. Doss, you say this was at

page

144~]

Barkhouser~

A. Yes.
Q. Who else was in this conversation~
A. No one else.
Q. How did the conversation get started~
A. He just came up to me and started talking about it.
Q. Out of a clear blue rskyt
·
A. Yes.
Q. You didn't know him T
A. No, sir.
.
Q. You had just seen him on occasion when he was making
deliveries to Barkhouser 's?
A. Yes.
Q. How many mechanics work there T
A. Ten or twelve.
·Q. Are there any oth~r mechanics he knows there better
than he knows you Y
A. Not as I know of.
.
Q. Doss, I believe your sister is interested in and goes with
this young man's brother, is that correct?
A. That is true.
Q. :So this is ·somethip.g more than just a view of a disinterested bystander, is that correct?
A. No, it is not.
Q. And that is how the attorneys got the information that
you knew something about it. The truth of the
page 145 ] matter is that this man was not there talking to
you at all. He was there to see a man by the name
of Scearce who works for Auto Specialty in Danville. A young
man by the name of Charles Scearce, is that correct?
A. I don't know about that.
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Mr'. BernriceDoss
Q. Was he there at that timeT
A. Not when he was talking to me.
Q. Where was he talking to you t
A. Beside of my work stall.
Q. He just walked up, out of a clear blue sky. Were either
of these two vehicles towed to Barkhouser!
A. Elliott's car was.
Q. Were the two of you looking at it or examining it in
any way?
A. No.
Q. Why was it towed to Barkhouser?
A. The wrecker towed it.
Q. Do you have anything to do with the wrecker?
A. No.
Q. And you deny that he came there to talk to a young man
by the name of Charles Scearce?
A. I don't deny it. I didrr't see him talk to Charles Scearce.
Q. That's all.

page 146 ] ·

CROSS EXAMINATION

By Mr. Thompson:
Q. Mr. Doss, he came there because the car was there, is
that righU
A. I suppose so.
Q. Did he introduce himself to you Y
A. No, he didn't.
Q. And he said that he stopped his car. Did he say where
he stopped it?
A. Well, there where Lewis was under his car. He didn't
say how close to it or about where. He just said he told him
'
there was a car coming.
Q. Did you say he said he got out of the car, or not?
A. Well, he didn't say he got out of the car, but he said
he saw the car coming over the hill and got back in the car.
so he had to be out.
Q. He got back in the car and took off¥
A. That's right.
Q. Did he say anything about how close the Elliott car got
to him?
A. No, he didn't.
Q. That's all.
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Billy Wade Adams
RE-CROSS EXAMINATION
By Mr. Carter:
Q. You,
course, knew the Elliott boyY
A. Yes, I knew him.
Q. And you knew the accident had ocurred?
A. I heard it. Actually, I caught it on the radio on my car
on the way to work. I didn't know who all was involved. I just
caught the last of it.
Q. Did you know Elliott's car?
.A.. When I walked illto the shop I thought it was his and
when I saw it I went and asked the wrecker driver wasn't
that the Elliott boy's car.
·
Q. And you confirmed the fact that, by that time, that the
Elliott boy had been involved in a fatal crash?
A. Well, a collision. I didn't know it was fatal - well yes, I guess I knew it then. Actually, I didn't know that this
car was in the accident :that was reported on the radio. That
was the only way I knew; it.
Q. But by the time you got to the shop, you saw the Elliott
vehicle and you talked with the driver of the wrecker truck
and you knew that it was, in fact, the automobile of Tony
Elliott and it was the automobile involved in that fatal crash?
.A.. No. I didn't realize it. ·
Q. I reckon you could' look at it and tell that it hadn't been
an inconsequential collision.
· .A.. Well, I knew it had been in a collision.
Q. First you told me that you did realize from
page 148 )
the news report that there was a fatality and then
you said you did not realize it. Which is correct?
.A.. I didn't realize his. car was the one involved in it.
Q. I see. When did y6:u find out it was his car involved in
the fatal collision?
·

of

page 147 ]

page 154}
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The defendant,

BILLY WADE .A.D.A.MS,
testified as follows :
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Billy Wade Adams

DIRECT EXAMINATION
By Mr. Carter:

Q. The day after this accident, did you go to Barkhouser
Motors?
.A.. Yes, sir.
Q. Tell what transpired while you were there .
.A.. When I went to Barkhouser, I went over and took the
parts over to the stockroom. As I was going out the door, I
saw Charles Scearce standing over there.
Q. Over where?'
.A.. Near the drink ·machines, near the area where Doss
works.
Q. Where was Doss Y
.A.. He was standing in the immediate area.
Q. Within hearing distance of the two of you?
.A.. Yes, sir.
Q. Were you all talking with Doss?
.A.. No, sir.
Q. Did you have any conversation whatever with Doss on
that occasion Y
page 155 } .A.. No, sir, I did not.
Q. How well do you know Doss Y
.A.. I don't even know him at all except seeing him as a
mechanic. I don't even know him.
Q. Have you ever gone up to him at any time and engaged
him in conversation?
.A.. No, sir.
Q. Did you say anything in your conversation with Charles
Scearce about stopping in the road or getting out of your
car?
.A.. No, sir, I did not. ·
Q. Did you ever stop your ·car or get out of the automobile
at the scene of the accident Y
.A.. No, sir, I never did stop.
CROSS EXAMINATION·
By Mr. Giles:
Q. Mr. Adams, what was the nature of the conversation you
had there with Charles Scearce¥ What did you talk about?

84

Supreme Gourt of Appeals of Virginia
Billy Wade. .A. dams

A. He asked me had I heard about Ray, and he said he
heard Tony was involved in it.
Q. And you did tell him that you were down there that night
there near the scene at the time and you all had a conversa·
tion with him right there in Barkhouser Motors.
A. I told him exactly what I told here today.
page 156 ) Q. And you related to him exactly what took
place down there~
A. Yes; exactly as I told it today.
Q. You told him you saw the automobile down there in the
road and y 'all hollered at him and then took off.
A. I didn't take off. I kept speeding on up.
Q. But you related how things happened down there to
Scearce~

A. Yes.
Q. You told him everything, like you did here today~
A. No, I didn't tell him everything like I did in court
today. I didn't have time.
Q. Did Scearce bring the conversation up, or did you~
A. He brought it up.
Q. How did he know you were involved in that f
A. He didn't know I was involved. He asked me did I know
about it and I told him. That is how it was brought up.
Q. You say this conversation took place with Scearce and
you didn't have any conversation with Doss~
A. No, sir.
Q. How long have you known Charles Lee Scearce Y
A. About a year.
Q. He's in the parts business too, isn't he f
A. He's at Auto Specialty.
Q. And you're at Dixie f
page 157 ) A. Dixie.
Q. And you all have gotten acquainted since
you have been working at Dixie~
A. I haven't been working with Dixie but since October.
Q. Since October.
A. Yes.
Q. Now, the physical arrangement at Barkhouser Motors
is a rectangular building, one long building this was. You
have your showroom here, parts department here, and on the
hack is the V'arious stalls for mechanical repair of cars, is
that righU
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A. Yes.
Q. And you can drive in on the front or on the side, is that
right!
A. Yes, sir.
Q. Now, these drink boxes are over here at the exit on the
south side of the building!
A. That's correct.
Q. And there is an entrance on the west side Y
A. Up at the - right.
Q. Where does Doss work!
A. He works right in the corner.
Q. And it's not any further from where he worked from
where those drink boxes are located than from that window
to that board there. In other words, you pull in
page 158 ] and the drink boxes are right near the door!
A. That's right. I think he works in the second
or the first place there. He was standing there.
Q. Did you see him Y
A. I noticed him standing over there.
Q. I think that's all.
CROSS EXAMINATION
By Mr. Thompson:
Q. Did yougo to the dance!
A. Yes, sir, I was at the dance.

*

*

*

*

*

Q. Did you notice anything unusual about Ray!

A. No, sir. He was just dancing and talking. I didn't pay
a lot of attention to him.
Q. Just like you were Y
page 159 ] A. That's right.
.
Q. Did you see this boy, Ray Taylor, there that
testified a few minutes ago Y
A. I don't remember seeing him at the dance, no, sir.
Q. Did you see him bef.ore or after the dance Y
A. No.
Q. Did you see him at all that nighU
A. No, sir.

*

*

*

*
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page 165 )

*

*

*

*

*

Mr. Carter : We rest, if Your Honor please.

*

*

*

*

BERNICE DOSS,
a witness for the defendant Elliott, was recalled and testified
as follows:
RE-DIRECT EXAMINATION
page 166 ) ByMr. Yeatts:
Q. Mr. Doss, referring to your earlier testimony, at Barkhouser ~otors, was Mr. Charles Scearce present
at the time of your con"\\ersation Y
A. I don't know. I didn't see him. I don't remember seeing
him any place.
Q. Is there any doubt in your mind that this conversation
took place as you testified to here between you and Billy
Wade Adams¥
A. No.·
Q. What time of day was it Y
A. Well, it was in the morning, probably, well - around
nine o'clock.
Q. Was anyone - I believe you testified no one else was
present.
A. Nobody else was. around. Nobody else was in the con·
versation, no.
RE-CROSS EXAMINATION
By Mr. Carter:
Q. Mr. Doss, whom did you first tell about this conversation?
A. Frankly, I don't ·remember who I first talked to about it.
The first time that anything was said about it, to where there
was any conversation to amount to anything, was
page 167 ) when I talked to Tony's brother, Tommy.
Q. That is the one that goes with your sister T
'
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~

A. That's right.
Q. And when was this T
A. That's been probably six weeks ago.
Q. Six weeks ago T
A. Yes.
Q. You had not discussed it with him before that T
A. No, I hadn't. I don't see him that often.
Q. By that time, the suit had been filed and the defensive
pleadings had been filed TIn other words, they were preparing
for the defense of the case at that time¥

*

*

*

*

*

A. I couldn't say that. What they do is no concern of mine.
What my sister does is no concern of mine.
Q. 1 know, but it must have been some reason - why did
you talk to Tony's brother about this T
A. It just so happened that was the subject of conversation. I live at my sister's house. I just sleep there and eat there
and that's about it. I don't stay there in the evenings. ,Sometimes I'm there and if Tommy comes in we'll get in a conversation about one thing and another. It just so happens this
was the conversation we were in.
Q. Talking about the accident¥
A. That's right.
page 168 )
Q. He was telling you Tony's theory of the
case, is that right¥
A. No, he wasn't. I just asked him about how Tony was
or where he was and that was about it.
Q. And you all got into the accident¥
A. That's right.
Q. He told you what Tony's theory of the case was¥
A. No.

*

*

*

*

*

Q. You just out of a clear blue sky started telling him about

ilt

'

A. That's right.
Q. Without having any idea of what Tony's defense was!
A. That's right.

i
I

i
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*

*

*

*

*

*

*

*

*

*

page 169 }

'

PLAJNTIFF 'S REBUTTAL EVIDENCE
JOHNNY BENNETT,
a witness for the plaintiff, testified as follows:
DIRECT EXAMINATION
By Mr. Thompson:
Q. What is your :r;tame?
A. Johnny Bennett. •
Q. How old are you, Johnny¥
A. 20.

*

*

*

*

*

Q. Did you know Ray Lewis?
A. Yes, sir.
Q. Did you see him on the night of December 1st, last year?
A. Yes, sir.
Q. When did you first see him that night?
page 170 } A. About seven o'clock.
Q. About seven o'clock?
A. Yes, sir.
Q. Where?
A. Myhouse.
Q. Your house. How close is your house to the airport?
A. About a mile.
i
Q. A good distance from where Ray lived¥
A. Yes, sir.
Q. Why was he there Y
A. He came up to get me to go to a dance.
Q. He came to get you to go to a dance Y
A. Yes, sir.
Q. What did you do¥ Did you go or not?
A. Yes, sir, we went to the dance.
Q. Together?
A. Yes, sir.
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Q. How did you ride from your house to the dance'
A. What do you meant
Q. In his car, your car, or a taxicab?
A. His car.
Q. How long were you in the dance?
A. From about 8 :30 to 11 :00.
Q. From about 8 :30 to 11:00. Now, there has
page 171 } .been some evidence here that he tried to start a
fight over there. Do you know anything about
that?
A. I don't know anything about him trying to start a fight.
Q. Who did?
A. Another boy tried to start one with me.
Q. Ray was bigger than you are, wasn't heY
. A. Yes, sir.
Q. Did Ray have any part of that Y
A. No, sir.
Q. Did he intervene one way or another Y
A. No, sir.
Q. Who was the boy?
A. An Arendall boy.
Q. Do you know whether his first name was Larry or not¥
A. Yes, sir.
Q. And you say Larry Arendall was going to fight you Y
A. Yes, sir.
Q. What did Ray do about it Y
A. He just stood there with me.

*.

*

*

*

*

*

*

*

*

*

page 172 }

Q. Did you notice anything abnormal about his appearance
or his demeanor or his actions?
A. No, sir.
Q. In other words, from your observation, was he affected
by alcohol at allY
A. No, sir.
Q. Was he drinking at allY
A. Yes, sir, we had had a drink.
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Q. Now, what happ~ned - how long did you stay at the
dance!
A. From 8 :30 to 11 :00.
Q. Did you leave wit~ Ray or not!
A. I left .with Ray and just rode a little ways and then. we
pulled up beside this other girl and he pulled up beside her
and asked could he ride with her out to Lawrence's.

*

*

*

*

*

*

*

*

page 173 ]

*

Q. When did you next see him!
A. At Lawrence's.
Q. What happened ottt there!
,A. Nothing; We just talked to people.
Q. How long did he stay there!
A. About half an hour.
Q. What did he do th~re!
A. Just talked to peqple, and Ray got something to eat.
Q. Did you see him drpp any food!
A. Yes, sir.
'
Q. Where was that! ·
A. Outside on the drhi'eway.
Q. Do you know how h:e happened to drop it!
·A. Yes, sir. He had gone in and gotten a hotdog and a hamburger and he was :fixi.rtg to eat it right there beside the car
talking to a girl. And he raised up to give her some of it and
she raised up and reached down for it at the. same time and he
fell over ba~kwards. It ~ocked him off balance
page 174 ] and he dropped the hotdog.
Q. Did yo,u notice him staggering out there or
anything!
A. No, sir.

*

*;

*

*

*

Q. How did he drive the car out of Lawrence's! Did he
drive all right.f
A. Yes, sir.
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page 175 ]

*

*

*

*

*

Q. How much drinking had you all done t
A. We had drank a couple of cups of mixed drink.
Q. Cups of what?

A. Mixed drink.
Q. Whisky and ginger ale?
A. No, sir.
Q. What was iU

page 176 ]

A. Vodka and Sun Drop.
Q. Whose vodka was iU

A. Both of us, I guess.
Q. Where did you get iU
A. Liquor store.
Q. When did you get iU
A. He got it before he came to my house.
Q. He brought it with him when he came to your house?
A. Yes, sir.
Q. What size bottle was itT
A. I don't know. I didn't see it.
Q. You didn't see iU
A. No, sir.
Q. You mean you all were together and you didn't see any ·
bottle?
A. No, sir. It was in a small jug all mixed up together.
Q: What size jug was iU
A. Gallon jug.
Q. A gallon?
A. Yes, sir.
Q. And you all drank it all T
A. We drank what was in the jug.
Q. It was full, wasn't iU
A. No, sir.
page 177 ]
Q. How do you know it wasn't T
A. I saw it.
Q. I thought you said you didn't see it.
A. I didn't see the bottle that the liquor came in. It was
about half full when I got in the car.
Q. Had he been drinking some· before you got in T
A. Not that I know of.
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Q. You could see how, much was in the jug?
A. Yes, sir.
Q. Was it a clear jug?
A. Yes, sir.
Q. You could see through it?
A. Yes, sir.
Q. So you all drank all the rest of that?
A. We didn't drink it all. Another boy drank some too.
Q. You and Ray and another boy drank half a gallon f
A. Yes, sir.
Q. How long did that last you?
A. Till about 8 :30, when we went to the dance.
Q. You mean you drank it all up by 8 :30?
A. Yes, sir.
Q. Did you drink anymore after that?
A. No, sir.
Q. And you say it didn't affect you in any wayf
page 178 } You didn't feel it?
A. No, sir, not to amount to anything.
Q. you drank vodka and didn't feel it?
A. No, sir, you mix a quart of grape juice and three drinks
and that is not too much.

*

*

*

*

*

*

*

*

*

*

page 181 }

CROSS EXAMINATION
By Mr. Carter:

*

*

*

*

*

*

*

*

*

*

page 182 }

Q. And you say in that period of time, you all had drunk this
half gallon of mixed drink?
A. Yes, sir.
1
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Q. I believe you call it purple passion - vodka and grape
juice?
A. Yes, sir.
Q. You said this vodka belonged to both of you?
A. Yes, sir.
Q. Had you made some financial arrangement with Ray
whereby you all would acquire some vodka jointly for this
evening?
A. No, sir, I hadn't done that.
Q. Well, then, how did it belong to both of you?
page 183 } A. Well, I felt like I paid my part, because I
gave him money to get in the dance with.
Q. How much was that?
A. A dollar. It didn't cost all that to get in the dance, but
that was what I gave him.
Q. You gave him one dollar?
A. Yes, sir.
Q. And you felt like you had paid for your share of the
vodka?
A. No, sir. I didn't have to - I wouldn't have had to pay
for any of it if I hadn't wanted to.
Q. How much vodka was in it Y
A. Apint.
Q. One pint of vodka was in the jug?
A. Yes.
Q. And you all drank it, the two of you, from the time you
left your home somewhere around 7 :30 to quarter of eight
when you got to the dance Y
A. Yes, sir.
Q. There wasn't anybody else who drank any of this vodka?
A. Yes, one other boy.
Q. Where was thaU
A. When we pulled in at the dance. We got in the car with
him and he drank some.
page 184 } Q. How much did he drink?
A. About a cup.
Q. How large a cup?
A. Milkshake cup.
Q. That is the big, tall cups Y
A. No, sir, about that big, not high.
Q. Show me again?
A. About that big, and about that big around.

I
I·i
i
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Q. Now, wa,s there an~ other drinking after that?
A. No, sir.
·
Q. Did you all go outside or did Ray go outside with anyone else?
:
A. Not as I know of.;
Q. Is it customary at these dances for the boys to mix up
these mixed drinks and:bring them in to the dances?
A. I don't know whe:f;her it's customary or not.
Q. Well, in other words, is it frequently done? Do the
young men who come to these dances bring such drinks as the
two of you did?
A. Yes, sir, I think so.
Q. Is there much goirig in and out to the parking area during.
these dances?
A. People are going ip. and coming out all time.
Q. I believe the two iof you went stag? You had no young
ladies with you T
page 185 ) A. That's right.

*

*

*

*

RE-DIRECT EXAMINATION
· By Mr. Thompson:
,
Q. What else do you :put in these concoctions TI believe you
said a pint of vodka T ·
A. That's right.
Q. What else?
A. A quart of grape juice. Three, I guess ten ounce drinks.
Q. What do you mean, ten ounce drinks T
A. Sodas.
'
Q. Sodas?·
A. Yes, sir.
Q. Anything alcoholi9 in it but the pint of vodka T
A. No, sir.
Q. How many cups of this did Ray drink?
A. I would say two, pecause as much as it was you can't get
over about five or six ctl-ps out of it.
Q. By what time had :you finished that!
A. 8:30.
.
Q. To your knowledge, did Ray Lewis. drink any alcoholic
beverages after that! ·
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A. Not to my knowledge.
Q. All right.
page 186 )

*

*

*

*

*

RE-CROSS EXAMINATION
By Mr. Yeatts:
Q. Johnny, I may have misunderstood you, but I understood you to tell me that you didn't know anything about what
had gone into the - into the mixture, because it had already
been mixed when Ray came to your house. Didn't you tell me
that?
A. I didn't say I didn't know what had gone into it. You
asked me had I seen the bottle, and I said no. I didn't see the
bottle.
Q. How did you know what went into it Y
A. Because if you have any more than that, you would have
a whole jug.
Q. You didn't see it mixed, did you Y
A. No, sir.
Q. Well, you don't know what was in it, do you T
A. Well, I know he didn't put over one pint in it.
Q. You said you did not see it mixed.
A. That's right.
Q. If you did not see the bottle, how do you know what
was put in it?
A. Because that's the way you mix it.
Q. Do you know what proof the vodka was Y
'
A. No, sir.
-page 187 ) Q. Well, all vodka is either 90 or 100 proof,
isn't it?
A. I don't know.
Q. What proof was iU
A. Can't you get an 80 or 86 t
Q. Some of it is 100, isn't iU
A. Yes, sir.
Q. And some 90?
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A. Yes, sir, I guess so. I don't know.
Q. That's all.

*

*

*

*

*

JEAN HAWKER,
a witness for the plaintiff, testified as follows:
DIRECT EXAMINATION
By Mr. Thompson:
Q. What is your name'
A. Jean Hawker.
Q. Talk so that His· Honor and the ladies and gentlemen
of the jury can hear you~ How old are you!
A. 19.

*

*

*

*

*

*

*

*

*

*

page 188 ]

Q. Had you been to any dances with Ray before ·December
1st!
·
A. Yes, sit.
Q. What kind of a dancer was he!
A. He was a pretty good dancer.

*

*

*

*

Q. Did you see him that night?
A. Yes.
Q. Where!
.
A. We were leaving: the dance. He was with Johnny Bennett. Ray was driving his car. We stopped for a stoplight and
Ray and I started carrying on and he asked me could he get in
my car and ride with me, and I said yes, come on.

page 189 ]

*

*

*

*

Q. Where did you go!

A. We rode out to Jimmy and Otis' and stopped and talked
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in the car. Then we got out and got in the car with Billy
Adams, Linda Wiles and Bobby Hawker, Barbara Baker and
I)avid Cole.
Q. All of you in the same carY
A. No. We got in the car with them.
Q. Then what happened Y
A. We sat there and talked, all together, for about twenty
minutes, I would say.
Q. You remember anything about Ray getting out and
going in the place Y
A. The last I saw of him, he said he was going inside and
get him something to eat.
Q. Did you leave him there YDid you leave firsU ·
A. Yes, I left first.
Q. How long was he in your company there from the time
he got in your car at the stoplight until you leftY
A. Well, about fifteen minutes to get out there - probably
forty-five minutes in all.
page 190 } Q. How close was he to you Y
A. Pretty close.
Q. Did you notice anything unusual about his manner or
speech or behavior Y
A. No, sir.
Q. You had known him before Y
A. Yes, sir.
Q. Did he say anything filthy or vile Y
A. No, sir. We were just carrying on a casual conversation.
Q. Did he appear to be affected by alcohol f
A. No, sir.

*

*·

*

*

*

CROSS EXAMINATION
·By Mr. Giles:

*

*

*

*

*

*

*

*

*

*

page 191}
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: Jackie (J_olesQ. Did you see him· drop that hotdog or hamburger out
there at Lawrence's Place, or outside of it 7
A. No, sir.
Q. You didn't see him fall around or stagger in the place
out there?
A. No, sir, and I don't believe he did.

*

*

*

*

*

*

*

*

*

*

page 192 ]

Q. Did you see him
A. No, sir.

*

g~t

sick out there that night!

*

*

*

*

Q. Did you know that earlier in the evening ·or that night
that they had consumed a considerable amount of vodka 7

page 193 ]

A. No, sir.

*

*

*

*

Q. And you weren't' a;ble to detect any of it Y
A. No, sir.

*

*

*

*

*

JACKIE COLES,
a witness for the plaintiff, testified as follows:
DIRECT EXJU[INATION
By Mr. Thompson:
Q. What is your name Y
A. Jackie Cole.
Q. What is your address Y
A. Route 1, Ri.IJ.ggold.
Q. How old are you 7
A. 21.
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Q. Did you know Rll.y Lewis!

page 194 }

A. Yes, sir.
Q. You recall the dance at the 18-30 Club on
the :first of December, last year!
·
A. Yes, sir.
Q. ·nid you attend that dance!
A. Yes, I did.
Q. Do you recall whether or not you saw Ray Lewis there Y
A. Yes, sir, I saw him.
Q. What was he doing!
A. Well, the same thing everybody was doing, walking
around, talking, dancing with different people.
Q. Did he dance with you Y
A. Yes, sir, once.
Q. Had you danced with him before Y
A. Before that night Y
Q. Yes.
A. Only once. I only danced with him once as well as I · ·
remember. Once in the whole night.
Q. With reference to the length of .the dance, was it in the
middle or near the beginning or near the end, or where Y·
A. Well, it was somewhere practically in the middle of the
night. It wasn''t right at the last.
Q. How was he behaving!
A. Just like he always did.
page 195 } Q. Was he staggering!
A. No, sir.
Q. Was anything unusual about his appearance or his
demeanor or his manner Y
A. No, sir.
Q. How about his speech YCould he talk all right Y
A. Yes.
· Q. Did he walk all right Y
A. Yes.
Q. Dance all right Y
A. Yes, sir.
Q. Dld you see him any more that night after you danced ·
with him!
A. I saw him out at Lawrence's where we got something to
eat.
· Q. What happened there 1
A. He came over to the car I was in.
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Q. Who was in the car with you'
A. Tw:o girls and two. boys.
Q. Who were they!
A. Barbara Nivens and Carolyn Doolin and Leon and
·
Fuzzy Griffin.
Q. In other words, when the dance was over, the whole
crowd moved over to Lawrence's T
A. Yes. i
page 196 )
Q. What happened there!
A. He was outside talking with us for a while
and then he went inside and got something to eat. Then he
came back out with a hdtdog and a hamburger.
Q. How long was he i:h the place Y
A. Just long enough' for them to fix his food. About five
minutes, I would say.
Q. Go ahead.
A. He came back over to our car again when he came back
out. I was sitting on the driver's side and I was teasing with
him about giving me part of his hotdog. He was squatting
·
down beside of the car then.
Q. Was the door of t!J.e car open?
A. No, sir. He stuck his hand up and I reached out of the
window. That was when he fell and dropped the hotdog. But
he didn't drop the hamburger.

*

*

*

*

*

*

*

*

*

*

page 198)

CROSS EXAMINATION
By Mr. Carter:
Q. Miss Cole, you saic;l at the time he dropped the hamburger
he was standing by your carT
A. No, squatting down by the car.
Q. Where were you T,
··
A. I was in the car.
Q. And he was squatting TWas the door open Y
A. No, sir.
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Q. Well, what do you call squatting! Was he down with his
legs fully flexed Y
page 199 ) A. Yes, sir.
Q. And he was still up the height of the window
of your automobile Y
A. Well, I guess I had to look down. He was right here,
like this. He was about even with the window, I would say.
Q. What kind of car were you driving!
,4. A Chevelle.
Q. That's all.
RE-DIRECT EXAMINATION
I

By Mr. Thompson:
Q. How tall a boy was Ray Lewis Y
A.. He was about six feet, I think.
Q. That's all.
RONALD TURNER,
a witness for the plaintiff, testified as follows :
DIRECT EXAMINATION
By Mr. Thompson:
Q. What is your name Y
A. Ronald Turner.
Q. How old are you Y
A. 21.
page 200)

*

*

*

*

*

*

*

Q. Did you know Ray Lewis Y
A .. Yes, sir.

*

*

*

Q. How long had you known him at the time of his death!

A. Approximately eight years.

*

*

*

*

*
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page 201 J

*

*

*

*

Q. How did you happen to see him at Lawrence's!

A. I saw a girl's car there that I knew, and Ray came out
of the restaurant just as I pulled my car up.
Q. Came out of the restaurant!
A. Yes.
page 202 J Q. The front door!
A. Yes.
Q. What happened after thaU
A. He walked in the front of my car over to the Nivens
car, Barabara Nivens' car, and was talking with Johnny Ben,
nett.
Q. Was Johnny with Ray!·
A. Yes.
Q. Go ahead.
,
A. After they talked for a few minutes, he had a hotdog and
a hamburger in his hand and his girl was playing with him
trying to get a bite of it. She pushed him, I think. And then he
seen me, I was there, and he tried to get me to eat the hotdog.
And then he got in my:car, and Johnny, and we sat there and
·
talked a while.
Q. How long was he in your car!
A. About ten minutes.
Q. Was anything unusual about his appearance!
A. No.
Q. To your observation was he affected by alcohol!
A. You couldn't tell if he was.
i

*

*

*

*

*

*

*

*

*

*

page 203 J

Q. How far is it from Lawrence's down to the P. Lorillard
road!
:
A. About a quarter Of a mile.
Q. How was he driving?
A. All right..
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Tommy Richie

*

*

*

.*

*

CROSS EXAMINATION
By Mr. Yeatts:

*

*

*

*

*

*

*

*

*

*

page 204 )

Q. Where were you when he came out with the hotdog and
hamburger~

A. I was parked at almost a 90 degree angle and he walked
in front of my car towards the Nivens car.
Q. How far was that car from your cad
A. About as far as to that desk there.
Q. And he offered the lady a hotdog, or A. He was at a squat position. He was looking inside the
window talking to Jackie Cole. She was sitting on the driver's
side. And he had to squat down like that to see the person in
. the car he was talking to.
Q. You don't mean he was squatted all the way
page 205 ) down¥
A. In a position like of like this.
Q. And he had the hotdog and the hamburger in his hand
at that time~
A. And he fell backwards, andQ. He fell backwards~
A. Kind of set back, like.

*

*

*

*

TOMMY RICIDE,
a witness for the plaintiff, testified as follows:
DIRECT EXAMINATION
By Mr. Thompson:
Q. What is your name?
A. Tommy Richie.

*
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Pommy Richie

*

*·

*

*

*'

*

*

*

*

*

page 206]

Q. Tommy, did you know Ray Lewis T
A. Yes, sir.
,
Q. How Ion!!' had vou known him when he died T
A. All my life.
Q. Did you see him on the night of December 1st T
A. Yes, sir.
i
Q. When was the first ~time you saw him that evening?
A. About eight o'clock over near the dance on Main Street.
Q. Was he -you say near the dance. Outside T
A. Yes, sir.
·
Q. Did you go to the dance T
A. Yes, sir.
·
' Q. Did you see him at t:ije dance T
A. Yes, sir.
Q. How long were you there T
A. From about 8 :30 to ]1 :00 o'clock.
Q. Did you notice anything unusual about Ray?
A. No, sir.
Q. Was he dancing?
page 207 ] A. Yes, sir 1
Q. Did you see any improper conduct on his
part?
A. No,. sir.
Q. Any indication that :he was affected by alcoholic beverages?
··
A. No, sir.
,
Q. Did you see this boy Ray Taylor there T
A. Yes, sir.
Q. Do you know wheth~r or not he was drinking?
A. Yes, sir.
:
Q. What was he drinking?
A. Beer.
Q. Who got it for him T •
A. I did.
:
Q. Who else did you get it forT
A. Tony Elliott.

'i
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Tommy Rickie
Q. You were old enoug4 to buy iU
A. Yes, sir.
·
Q. After the dance where did you go!
A. Out to Lawrence's on 58.

*

*

*

*

*

*

*

*

page 208 }

*

Q. How long was he in there Y
A. I would say ten minutes or longer.
Q. What happened after he came back out!
A. When he came back out he got in the car 'With Jean
Hawker and some others.
Q. What did he do there that you saw!
A. He got in the car with Jean Hawker. She was in the
car With Billy Adams. My car was sitting right alongside
hers.
Q. Did you notice any unusual behavior out there Y
· A. No, sir, just like he always is.
Q. What kind of person was Ray? Was he sad, moody,
happy, or what?
A. He was one of the happiest persons I have ever
known.
Q. Did he talk to people Y
page 209 }
A. Talked to everybody.
Q. To your knowledge, has Tony Elliott ever· worked 'out
at Lawrence's Y
A. I think he worked out there a few days.
Q. Out at Lawrence's Y
A. Yes.

CROSS EXAMINATION
By Mr. Giles:

*

*

*

*

*

Q. You said you went and got some beer for somebody! ·
A. For Tony and Ray Taylor.
I
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Tommy Richie
Q. Which one called on you to get the beer?
A. I was standing there in the dance and Ray Taylor called
me over and said Tommy is old enough, and asked me to
go buy it.
page 210 ) Q. How much beer did you get?
A. One carton.
Q. Where did you get it?
A. At the Wagon Wheel.
Q. Who gave you the money to buy it¥
A. Tony.
Q. Did you see Tony or Ray Taylor drink any of that beer¥
A. Yes, sir.
Q. Where?
A. In the car.
Q. Where was the car pftrked Y
A. Right above the YW in a parking lot.
Q. As a matter of fact, you didn't see this boy drink
whisky or beer or anything else that night, did you Y
A. I saw him drink.
Q. Here last ThursdaY! some witnesses were summonsed
up here. Do you recall threatening this boy David Breedlove
and Dewey Rutledge and telling them that they better not
come up here Y
A. No, sir.
Q. You deny talking to them?
A. I talked to Dewey Rutledge.
Q. What "threat did you make to him?
A. I asked liim why did he have to go to court.
page 211 ) Q. You were worried about him, weren't you Y·
A. I was worried about Ray,
Q. Why?
A.·. He was my friend.
Q. What did you say to Dewey Rutledge¥
A. I asked him why did he have to come to court and he
said he was supposed to come to court to testify about Ray
because he was drunk.
Q. And he told you he was going to come over here today
and tell the truth.
A. Yes, sir.

*

*

*

*

*
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Q. So, you are interested in the case from the
Lewis standpoint.
A. They asked me.
Q. They asked you. And you say you didn't make any
threatening remarks or say anything to Dewey Rutledge ex.
cept why he was coming over here today?
A. Yes, sir, and he told me; and I said how could you tell,
and he said Ray dropped a hamburger in the floor and ate
it.
page 212 )

*

*

*

*

*

Q. Did you know Lewis and Bennett had been drinking
a gallon jug containing vodka and o~her liquid that night Y
A. I knew they had taken a mixed drink.
·
Q. You didn't know how much Y i
A. No.
Q. You didn't see Billy Wade Adams drink any vodka or
anything else. You said you went and got some beer for Tony
and Ray Taylor?
A. That's right.
Q. Why were you concerned about going down
page 213] there and interrogating this boy Dewey Rutledge
about why he was coming over here 7
A. He told me he had a summons, and I asked him why and
he told me.
Q. Did he ask you wh~t you were going to testify toY
A. No.
· Q. Why did you ask him about it 7
A. He told me that he had a summons, and he said he was
scared, and I asked him why he was scared and he said be.cause he had a summons to go to court.

*

*

*

*

*

*

*

*

*

*

page 214)

LINDA WILES,
a witness for the plaintiff, was recalled and testified as follows:
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Linda Wiles
DIREOT EXAMINATION
By Mr. Thompson:
Q. Young lady, you testified previously, I believe you .attended the dance at the 18-30 Club?
A. Yes, sir.
Q. Did you dance with ~ay Lewis Y
A. Yes, sir.
Q. How many times Y
A. Once.
Q. What type dance? Was he close to you Y
A. We weren't close. Fast dance.
Q. Did he dance all right!
A. Yes, sir.
Q. What time was this?
A. About the middle part of the dance.
Q. Midway from a time 'standpoint Y
A. Yes, sir.
Q. Did you ,notice anything unusual about him Y
page 215 ) A. No, sir.
Q. Any indication that he was drinking or
under the influence of alcoholic beverages?
A. No, sir.
·
_ Q. Did you see him after the dance Y
A. Yes, sir.
Q. Where?
A. Lawrence's.
Q. That is the restaurant on 58?
A. Yes, sir.
Q. What did he do there?
A. He came out and got in Billy Adams' car and talked
with us.
'
Q. Any indication he :Was affected by alcohol then?
A. No.
Q. Did you all leave before he did or did he leave first?
A. He left us first and got in the car with somebody else.
Q. All right.

*

*

*

*

*

A

·U .
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·Bobby HOIWker· ·
Anthony Callvin Elliott
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page 216 J

*

*

*

*

*

BOBBY HAWKER,
a witness for the plaintiff, was recalled and testified as follows:
DIRECT EXAMINATION
By Mr. Thompson:
Q. Bobby, you were at the dance at the 18-30 Club¥
A. Yes, sir.
Q. You saw Ray Lewis there Y
A. Yes, sir.
Q. How close were you·. associated with him there at the
dance¥
A. I just saw him. I didn't talk to him or nothing.
Q. How frequently did you see him and over what period
oftimeY
.
page 217. J A. I don't remember. I remember seeing him.
Q. Anything unusual about his behavior!
A. No, sir.
Q. You saw him out at Lawre;nce 's restaurant, didn't you Y
A. Yes, sir.
Q. In fact, he got in the car you were in, didn't heY
A. Yes, sir.
Q. From your observation, was there any indication he was
affected by alcoholic beverages Y
·A. No, sir.
Q. Did you see anything unbecoming in his behavior?
A. No, sir.
·
· Q. Any misconduct?
A. No, sir.
Q. All right.
[The witness stands aside.]
Mr. Thompson: We have no further evidence.
The defendant,
ANTHONY CALVIN ELLIOTT~
was recalled and testified as follows :
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Anthony Calvin Elliott
DIRECT EXAMINATION
By Mr. Yeatts:
Q. Calvin, one witness here testified that he got
page 218 ] some beer and that he saw you drink some of it.
Did you drink any of it!
A. No, sir, none whatsoever. I did not touch a drop of beer.
That is the honest to God's truth if I ever sat here and told
it today.
Q. Were there some other people with you Y
A. Yes, sir, itwas three .or four more in the car.
Q. I believe you actually took Tommy Richie at the time
he got some beer for some other. boys, is that true!
A. Yes, sir.
·
Q. And you tell the jury you did not drink any of iU
A. I did not touch one drop of beer.
·
/

*

*

*

*

*

*

*

*

*

*

page 220 ]

·Mr. Yeatts: We have no further evidence.
JURY OUT
Mr. Carter: At the conclusion of all the evidence, counsel
for the defendant Adams moves the Court - renews its
motion to strike' the evidence of the plaintiff on the grounds
previously stated at the conclusion of the plaintiff's evidence.
Mr. Yeatts: Counsel for the defendant Elliott renews it
motion to strike the plaintiff's evidence on the grounds assigned at the conclusion of the plaintiff's evidence.
The Court : The motions will be overruled.
Mr. Carter: Counsel for defendant Adams excepts.
Mr. Yeatts: Counsel for defendant Elliott excepts.
page 221 ]

*

*

*

*

*

I

The Court: Gentlemen, the Court has been working on these
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instrU.ctions trying to do the best I could, and the following
instructions are given on the various theories of this case.
Instruction number one, on the theory of the plaintiff as to
the defendant Elliott as to lookout, control, and speed.

*

*

*

*

*

*

*

*

*

*

page 222 )

Instruction number seven is the converse of that, based
on if he did not stop his vehicle so as to impede or render
dangerous the use of the highway, he did not violate such
regulations, which is based on the statute itself and also
BirtcherdDairyv. Edwards, 197 Va. 830.

*

*

*

*

*

*

*

*

*

*

page 223 )

Now, gentlemen, they are the instructions which have been
worked out by the Court and have been shown to all of you
on the different theories. Now, I will· ask that counsel make
your objections, starting with defendant Adams first, and let
him make his objections.

*

*

*

*

*

Of course, our objection to instruction number
page 224 ) six probably goes to the very heart of our motion
to strike the plaintiff's evidence. We feel that
there is no jury question wherein reasonable men could differ
about the manner in which the plaintiff's decedent stopped his
vehicle. We do not feel that any jury question is created,
that the statute was devised to permit the stopping of a
vehicle in:' a highway only when the driver of the vehicle had
such control over the vehicle that he could move it in order
to keep from·impeding. or rendering dangerous the use of the
highway. We do not feel that reasonable men can differ in a
situation where a man stops his vehicle in a public highway,

i

i

I

i
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in the. nighttim,e when~ vision is obscured by knoll, gets
out of the vehicle so that he has not sufficient control even
if he is warned of impending danger,. and crawls under the
automobile. We do not qelieve that the Legislature intended
to permit a man in the absence of an emergency to stop his
vehicle on the traveled portion of the highway and leave. it
unattended, unless he had ample vision and could get back;
in The automobile withou~ creating a hazard.
. The same objection tli.at applies .to humber six applies to
number seven; and we :object to the giving of instruction
number seven.

page 225 1

*

*'

*

*

*

If. Your Honor please~ for the sake of the record, I should
like to make one further observation in connection with the
motion to strike the plal.ntiff's evidence. It seems to me that
if by any theory the defendant Adams is guilty of stopping
his vehicle in the highway that the t:~ame, if not a greater
degree, of negligence exists in the case of the plaintiff's de,.
cedent. The negligence ;of both would be predicated on the
. same theory_ except that the negligence of the plaintiff's
decedent was greater than that of Adams, who if
page 226 1 he stopped; at all only stopped momentarily,
, whereas th~ plaintiff's decedent stopped fully
in the road and got o'*t of his automobile. It seems to me
that in order to permit ,this case to go to a jury on the theory
that the defendant A<}$is was guilty of negligence and that
the plaintiff's decedent 1 was not guilty of negligence is using
a double standard of care.
The Court:

*

*

*

As to stopping, per s~, which is six and seven, I think that
is controlled before, as I mentioned by the section of the
Code, as to be stopped in such a manner as to impede or
make dangerous.
·

*

*

*

*
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*

*

*

*

*

Mr. Carter: I presume that my objections are overruled,
and I would like to note exceptions.
Mr. Yeatts: Counsel for defendant Elliott objects to the
giving of any instructions for the plaintiff on the grounds
that the plaintiff's intestate is guilty of contributory negligence as a matter of law by stopping his car on the traveled
portion of the highway and getting out of the car and lying
on the road, that such condition creates a state of facts, the
effect of which reasonable minds could not differ ; and in
addition thereto, the plaintiff's intestate assumed any such
risk as might result from such careless and negligent act on
his part in lying on the highway near the crest of a hill under
his car, where obviously if two other cars would meet at or
near that point a traffic hazard would automatically arise.
Objection is made to the giving of instruction number
two, on the ground that the evidence clearly shows why the
defendant Elliott drove his car to the left of the center of
the highway and the givin:g of the instruction which states
that the fact he was to the left of the center of
page 228 ) the highway raises a. pri,morfacie presumption
that he was negligent, in our view, woUld be erroneous.
Objection is made to the giving of instruction number nine
on the ground that it does not include, "unless you believe
the plaintiff was free of contributory negligence.'' We join
counsel for the defendant Adams in his objection to this
instruction.

*

*

*

*

The Court: All right, sir. The objections will be overruled.
Mr. Yeatts: We desire to respectfully except to the Court's
ruling.

*

*

*

*

*

*

*

*

*

*

page 229 ]

[

l
I
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The Court:

*

*

*

*

*

I didn't have anybody to copy these instructions last night.
I had to get somebody: in here this morning. We hurried
it up as much as possible. You will notice
page 230 ] the instructions are written on three different
typewriters ; I nonetheless, these are all the in.structions of the Court. ·
·

*

*

*

*

*

In this case, there are :thirteen instructions. As I said, they
are not the defendants' :instructions, nor are they the. plain.,..
tiff's instructions, but tile instructions of the Court, and give
you. th~ theory of all the parties.

1

*

*

*

*

*

*

*

*

\

page 233 )

T~e Court: Any motion after the verdict?
Mr. Carter: Yes, sir~ Counsel for the defendant Adams
moves that the verdict ~e set aside as being contrary to the
law and the evidence arid on the grounds that the plaintiff's ·
decedent was guilty of ·contributory negligence as a matter
law, and on the grounds of instructionsThe Court: You don't bave to name them.
Mr. Carter: Instruct~ons objected to and excepted to by
counsel for Adams in :chambers were given in error, and
we would like to know :What amount of suspending bond the
Court will require pendi.pg appeal.
.
·.
Mr. Yeatts : Counsel for the defendant Elliott
page 234 ) moves the pourt to set aside the verdict of the·
jury as contrary to the law and the evidence and
without evidence to support it, and on the further ground
that the evidence show~ the plaintiff's intestate to be guilty
of contributory negligence as a matter of law, and on the
further ground that certain instructions were .given over the

or.
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objection of counsel for the defendant Elliott, and we likewise would like that execution on the judgment be suspended
for a period of twenty days, pending posting of such bond
as the Court might determine.
The Court : Gentlemen, we considered these matters pretty
thoroughly in the office beforehand. I will have to overrule
your motions,
·

*

*

*

*

*

A Copy-Teste:
H. G. TURNER, Clerk.
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