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MOTION FOR JUDGMENT 

COMES NOW the plaintiff, by counsel, and as and for her Motion for 

Ju_dgment, respectfully represents to the court as fo) l-ows: 

<I> That G. David Tyree, Jr., the insured In the hereafter described 

fife insurance policy resided at the date of his death and at the date of the 

Issuance of the said policy in Prince William County, therefore, pursuant to 

8-38 ·(3) of the Code of VIrginia, venue lies with this court. 

{2) On March I, 1975, the defendant issued group fife insurance 

policy number 4084-479 insuring the life of, amo_ng others, G. David Tyree, Jr. 

(3) On May I; 1975, after the aforesaid G. David Tyree, Jr. made 

request for a conversion policy, the defendant issued conversion policy number 

L-)126840 in consideration of the sum of $[48.60 premium paid by the decedent; 

G. David Tyree, Jr. 

(4) Both of the aforesaid policies named the plaintiff as bene-

flciary In the event of the death of the said G. David Tyree, Jr. 

' {5) Under the terms of the aforesaid policies defendant promised to 

pay the sum of $10,000.00 to plaintiff upon due proof of the death of G. David 

Tyree, Jr. during the term of the policy. 

(6) On May 29, 1975 whil~ the said policy L-1126840 was In full 

force and effect, the Insured died, which death rendered the defendant I I ab Ie 

to pay to plaintiff, as beneficiary, the sum of $10,000.00. 

(7) On June 6, 1975 pI a Inti ff gave defendant due notice and pr<c-t 

I . of the death of the decedent and perfo-rmed a II f';fher terms and· cond Itt ons 

precedent to establish her entitlement to the said $[0,000.00 and plaintiff 

has demanded payment of the sum of $101000.00 due and unpaid, but the defendan 

has refused and still refuses to pay that sum or any part thereof. 

WHEREFORE, your plaintiff prays that tlie court award the plaintiff 

the sum of Ten Thousand and No/100 Dollars ($10,000.00), plus Interest from 

the dateof the death of G. David Tyree, Jr., May 29, 1975, and her costs 

1. 



expended herein. 

DANI L 
Nageotte, Borinsky & .Zein ck 
Attorneys at Law 
[4908 Jefferson Davis Highway 
Woodbridge, VIrginia 2.2[91 
Counsel' for Praintiff 
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GROUNDS OF DEFENSE 

Comes now the defendant, North American Life and 

Casualty Company, a Minnesota Corporation, by counsel, and for j 

its Grounds of Defense states the following: I 
l I. The defendant admits the allegations of paragraphs 

(1), (2), (3) and (4) of the plaintiff's Motion for Judgment; 

II. Responding to paragraph (5) of the plain- , 
i 
I 

tiff's Motion for Judgment, the defendant admits that said policies 
! 

were in the amount of TEN THOUSAND DOLLARS {$10,000.00) and that i 
! 

the plaintiff was named therein as beneficiary thereof. However,: . . I 
the defendant denies that said policies were yalid, because the ' 

named insured was not eligible for coverage in accordance with 

the plain provisions of the policy, to-wit: that the named in-

sured was not a "full time employee" of a member of the insured 

group nor in "active service at his customary place 'of 

employment"; 

III. Responding to paragraph (6), the defendant admits 

that the named insured died on May 29, 1975, but denies that 

there was any valid insurance policy issued by this defendant in 

effect at that time; 

IV. The defendant admits the receipt of notice and 

proof of the death of the decedent, but denies that the proof of 

I! deatq entitled the plaintiff to any payment under the policie.s 

·· that had been issued to the named insured because said named in-
1 

I· 

sured was not eligible for such insurance due t.o the fact that 
: ~ 
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he was not a "full time employee" of any member of the insured 

, group, and was not in "active service" and was not otherwise 

· eligible for such insurance. 

I' 
V. When said policies were issued, the plaintiff's 

·I 

decedent (named insured) was receiving payments from other in· it 

!! surers on the basis of total disability. 

i, VI. Accordingly, defendant denies that it is liable to 
I; 
;: 

;' the plaintiff in this action or is obligated to make any payment I 
whatever to the plaintiff, and therefore asks that this action be 

1 

dismissed. ! 
l 

VII. The defendant reserves the right to file such other 1 
I 

and further defensive pleadings as they may be advised hereafter ! 
I 

' I . to be appropriate. 

' NORTH AMERICAN LIFE AND CASUALTY COMPANY 

By_GJ£-r=:--. , ~\t_.t.~L.-(1_~· ~ ... -~~:--· '-~~d~.~­
-mohnli.f. Wicker, Jr. U · · 

John J. Wicker, Jr., Esquire 
John J. Wicker, Jr. & Associates 
706 Mutual Building 
Richmond, VA 23219 

CERTIFICATE 

I 
I 
I 

i 
i 

I hereby certify that a true copy of the foregoing 
"Grounds of Defense" has been mailed to Daniel H. Bori,nsky,. 14908 
Jefferson Davis Highway, Woodbridge, Virginia 22191, counsel for · 
plaintiff, on this ~~~: day of January, 1976. 

~~·~ '~ .... ~ ~':::--
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REQUEST FOR ADMISSIONS 

COMES NOW the Plaintiff, by counsel, and pursuant to Rule 4:11 of th 

Rules of the Supreme Court of Vi_rginia and requests the Defendant to admit the 

truth of the geg,uineness of the documents referred hereafter. · · r ,lf'(} 
1~t I -'I\ he insurance· poI icy attached hereto and made a part· hereof, 

marked as Exhibit "N1, is a complete, true and accurate copy of Insurance 

policy #L-1126840, issued by the Defendant to George David Tyree, Jr., and is 

the same insurance policy referred to in paragraph three of the plaintiff's 

Mot I on For J u_dgment. hereIn. 

2. That the group insurance policy, attached hereto and made a part 

hereof, identified as Exhibit "Bll is a complete true and accurate copy of the 

group life insurance policy #4084-479 issued by the defendant and is the same 

poI icy referred to in paragraph two of the pI a inti ff 's Motion For Judgment 

hsretn. 

3. That there are no other insurance policies, agreements, or other 

documents which modify the terms of the hereinabove described insurance policie. 

E Tl M. T 

~ By~unsel 

Nageotte, Borlnsky & Zelnick ~ 
14908 Jefferson Davis Highway 
Woodbridge, Virginia · 
Counsel for Pl~lntiff 

CERTIFICATE OF SERVICE 

I hereby certify that I have this I I th day of Nove~.1ber, 1976, ma i i od, 
postage prepaid, a copy of the foregoing Raquest For Admissions to John J. 
Wicker, Jr. and E. Brodnax Haskins·, ~icker, Haskins & Hutchens, Attorneys at La\, 
Suite 706, Mutual Building, Richmond, Virginia, and Floyd C. Bagley, P.O. Box 
68, Dumfries, VIrginia Counsal for Defen t. · 
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EXHIBIT #"A" 

A STOCK .COMPANY HOME OFriCE MINNEAPOLIS, MINNESOTA 55403 

~i~e41o flJJa!f 
to the Beneficiary the Sum Insured upon receipt of due proof of the Insured's death. The Policy is issued i~ con­
sideration of the application and the payment of the premiums. 

The Policy Schedule indicates the S~pplementol Benefits, if any, and contains dates and amounts referred to · · 
herein. The printed or written motler supplied by the Company on the following pages is also a part of this Policy. 

. ij( ' .· l&kh1k_ . 
.. . _.II.. _, .. ,-s. . ... -. . "'f :{Vice President. and Secretary . . . ' ._ .... , 

·caur.tersign~ · · 

1' .• ',..~• ..... ,',·.J .• "·: ...... ,., .,.;~t:~·rc.,.: :......, - .,_ J·''"••· .. ·~'J•";;•Jur~·~•J;' 

0\11~.-:;.rizcJd Corr.v..;;r·f ~t:;:;r~:c;r.Tvlil<~. · 

WHOLE LIFE POLICY 

life 3124 (11..66) 

Proceeds Poyabl~ at Death-Premiums Payable for Life 
Nonparticipating 

President 

·--------------· ---------........ ·------ ------... 
.. co~ditions as this Poli~y. the Table will be furnished on request. 
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rUhM 
i~li. 

31.£4 

\ i.1LICY ., : 

Bl:: NEF L TS 

THE UASE POLICY 

SUPPLEMI::NTAL B~NEfiTS 

NUN£ 

LIF~ 3100 ·(1L-b6) 3101 3102 4lll-31 LS-350 

ANNUAL · . YEARS 
PREMIUM PAYABLE 

$145.30. FUR LIFE 

7 



( 
I • 

' 1,tJby apply to North American Life & Casualty Co~pany, Min~eapolis, Minnesota, for a policy o.f Lilc.lnsuronc:e 

· rdonce with the provisions of: Group Policy No.c;_I./..~Jjf-~ICcrtificate No. 13.:>0 or Employees' Policy 
. '}·, . --~- -r- ,.-;:r . . 

-• .. 

insuring my life as an Employee of ~ ... JL{J.P-r''--(..t..( f-<./1,-t..~o'- ;.·;:J-t··l..J-·•r.-dc..'j' 
.-J I /1 1./ . 

...... -....,.=---=====-=-,======·============•=·-==== ·-===== == 
a, Nome (PrinlinfulL.) 

lc. Businosa Address l:L~ ~ > .\ ... • C!.n. '~1 · l 1. '4 
< d N R F 0 l \ I\ \ ·- '-":. \ l l\V I ~ i ,troot on o. or • • • .... _ ·····-. ------· "'-"'-.!'-'!.-!........:.--{ 

Town U.s12 o c/ ir 1 ~1 S • VA 

ld. bate of ~irth. \ 

Month ~r l Day 

lo. Place o! Birth j . 
· '.fV 1 1~ v ;-, i VII ~ Cory ... \.,__ --1· .... .. ... 

Year 

State 

Ago at Lost {()4 -~ 
"'I Bi rthdoy ~ J 

-···-
Stole It:. vi V\ • 

3.. Hove you mode or do you comtomplote making ony aircraft flights or 
ascensions? If so, giue full details. · 

4o •. Pion of Policy d.oaired 

4b, Amount 

$ ·;.:; ~ 0. 0 
f 

4c. Promium Poyable 

fXAnnuolly '[I Ouortorly 

0Somi•onnuolly · [J Mo.nthly 

Jforlr uith •x• which duirt:d 

Sa. Address for Premium No· Sb. Qo you desire premium loon privilege 
ticos. to be Automatic? 

0 Business (_ Residence 

6a. Boneficiory 

2a. On what dolo was en•ploy· 
monltermlitlllildwithabovu ,~ , ·. pl \ ") S. 1/. I I V\" ·····\-·· 
Comp<~nr? Month ...... :--- Ooy --=~--.Year_ ..,- j' ,c.':_" . \"' Y I, \ fie"~, 

~~--~~rr~~--~------------~ 
2b. Occ:upation whon emplo'yment terminated. Give exact duties in full 

2c. Present occupation. Give oxoct duties in full 

2d, Nome1of present employer 

--~<~~-·· _____ , ___________ _ 

6b. Relationship of bone • 
ficiary 

\J) ·,-tQ.. 
~------~~--~~--~~~~--------

6d. Addres:. of ~"'neficio\y 

\ ·z. -4\ ~ t." \ .. J C'_\f\ '-···'0- '/ c:\-w o cH/1 b r \('. ~~ e~ 1 \Jq... -.z; -z .. l ~ '2.. 

6o. Do you reserve tho right to change the boneficio.ry. 
Yea rxJ No rJ . 

2e. If unemployed, what oro your !ntentiona regarding future employment )a, Mail Policy to 7b. Amount of Premium remitted with. this. 

==lb"'=' '\)='(='•~=='=.,·-=_r~_ f \.' ~- (: ( 1 i \1 
I 

Application 
[] Business ~Residence 

~~~?..i~\i~~=s=/=c{j=o=.=9=D==~====== 
C:.('. l/C'l. c-.:: . .rr..-- . /C / ./. ·~.' . ·;rc . . ' ·. 

I hereby surrender said Cortifi~~~ Cross out One) and in consideration of the issuance by North 
American Life and Casualty Company, Minneapolis, Minnesota, of the policy herein applied for, I do hereby 
relinquish all rights to privileges or benefits under said Group Policy or Employees' Policy, and do hereby re· 
lease said North American Life and Casualty Company, its successors and assigns, from all liability under 
said Grou;:- Polic:~· or Employees' Policy. I hereby declare that the statements and onswers'os written or printed 
n~reln c•e toJil, ::ompiere one rrue, wiwther written h)' ffi)' own hond or otherwise, ond agree tnatevery .such 

Dated ot 

Witness: 
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ENDORSEMENT MODIFYING "CASH LOAN" AND "AUTOMATIC PREMIUM LOAN" PROVISIONS 

The provisions in this Policy entitled "Cash Loan" and 
"Automatic Premium Loan" are hereby deleted and the 
following substituted therefor: 

Cash Loan. After this Policy has a cosh value and while 
it is in force other than as extended term insurance, the 
Company wi:l lend, on the sole security of this Policy-prop- . 
erly assigned, any amount which does not exceed the cash 
value as oi the dote to which premiums have been p~id, or 
as of the next policy anniversary date, if earlier, or if no 
further premiums are payable. From the amount of such loan 
there shall be deducted (1) interest in advance at the rate of 
5.7% per annum an such loan to the next policy anniversary 
and (2) any existing -indebtedness. Thereafter interest in. 
advance at the same rate shall be payable annually at the 
beginning of each policy year and if not paid when due, 
sholl be added to the existing indebtedness ·and shall bear 
interest at th.e some role. 

Any ltian may be repaid in whole or in part while this · 
Policy is in force, unless meanwhile a non-forfeiture benefit 
shall have become effective. If the total indebtedness equals · 
or exceeds the cash value at any lime, this Policy shall 

LS.JSOI\ (1 1·66) 

terminate 31 days after a notice has been moiled to the 
last known address of the Owner and 'of any. Assignee 
of Record. · · 

Automatic Premium Loan. Upon written request prior 
to the expiration of the grace period ~f any unpaid pre· 
mium, the Company will outomoticolly charge as a loon 
against this Policy the amount which, after deduction of 

. interest at the rate of 5. 7% per annum to the next onni-· 
versary of this Policy, will be sufficient to pay any unpaid . 
premium, provided that such loon plus either indebtedness 
does not exceed the cash volue at the next premium due 
date. If such loan plus any other indebtedness exceeds the 
cash value, a loan will be made For thor fraction of the 
premium which will maintain this Policy in Force to the date 
on which the total indebtedness equals the cosh value. 
This provision may be revoked at th~ Owner's written 
request. 

Any loon under this provision will be subject to the terms 
and conditions staled under "Cosh Loon". 

This endorsement is attached to and made a pori of 
this Policy. 

NORTH AMERICAN LIFE AND CASUALTY COMPANY 

Secretary 
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( CONIROL Ur POLiCY 
., 

' 4 ~,111enhip. lht~ lnHII~:'d ~holi b~ ·the Owner of this 
,·,.',, y, ,,,l,m otherwise provided. \V.th the exception of 

111•y bennlir puyl1ble to the Beneficiary, the Owner, subject . 
to tho rit~hts of any assignee, shall have all rights, privileges 
ond bonufits contained in this Policy. 

Oone(id,ny. The Beneficiary shall be as designated in 
.tho application of this Policy unless otherwise provided. 
Any primary Beneficiary shall hove on interest superior to 
ony contingent Bene!iciory. The interest of any Beneficiary 
who dies before the Insured or in a common disaster with 
the Insured shall terminate at the death of any such Bene-· 
ficiory. If no other Beneficiary is living at the death of the 
Insured, the proceeds will then be paid to the then Owner 
of this Policy, if living, otherwise to the executor or admin­
istrator of the Owner's Estate. 

The right to change the Beneficiary in this Policy has been 
reserved to the Owner unless otherwise provided in a 

wrillen statement fdeci with the Company at its Home 
Office. Subject to the rights of any assignee or irrevocable 
Beneficiary on record with the Company, a new Beneficiary 
may be designated by filing at the Home Office of the 
Company a written request in a form satisfactory to the 
Company, and signed by the Owner. A change of Bene-· 
ficiory will toke effect when it has been recorded at the 
Home Office of the Company; but once recorded, whether · 
the Insured is living or not, the change of Beneficiary shall 
relate back and toke effect os of its da.te of execution, 

. except with respect to any payment made; or action token, · 
by the Company before the recording. · 

Assignment. An assignment of this Policy shall not be 
binding until the Home Office of the Company hos received 
and has recorded o written instrument to that effect. The 
Company assumes no responsibility for th~ validity or ·suffi- · 
ciency of on assignment. · · · 

GENERAL PROVISIONS 

The Entire Contract. This Policy includes all pages and 
ony Supplements and the application, a copy of whic;:h is 
olloched, and this constitutes the Entire Contract. In the 
absence of fraud, oil statements made by the Insured shall 

. be deemed representations and not warranties and no such 
statement shall be used in defense of a claim under the 
Policy unless it is contained in the written application and 
a copy of the application is attached hereto· when the 
Policy is issued. 

Only the President, a Vice-President, the Treasurer, or 
the Secretory of the Company shall hove the power on 
behalf of the Company to modify or waive any of the pro­
visions of this Policy, and then only in writing. 

Payments By The Company. All benefits under this Policy 
are payable ot the Home OHice in Minneapolis, Minne­
sota. At the time of such payment the Company may require 
the surrender of this Policy. Any indebtedness or premium 
due and unpaid will be deducted from such payment. On 
any Policy providing for them, the Company may defer the 
granting of a Cosh Surrender Value or of a Cosh Loon, 
except to pay premiums on policies of this Company, for the 
period permitted by low but not exceeding 6 months after 
receipt of the application therefor. 

Incontestability. This Policy shall be incontestable after 
it has been in force during the lifetime of the Insured foro 

. period of 2 years from its Date of 'ssue, except for: 

(1) the nonpayment of premium; 

(2) any. provisions relating to benents i·~ event of· total 
and permanent disability; 

(3) any provisions relating to additional insurance bene­
fits in event of death by occidental means. 

Suicide. If, within 2 years from the Dote of Issue, the 
death of the Insured occurs by suicide, while sane or insane, 
the liability of the Company hereunder shall be limited lo 
the return of on amount equal to the premiums paid, less 
any indebtedness to the Company on account of or secured . 
by this Polic'(. 

· Policy Months and Policy Years. Policy months, years 
and anniversaries shall be determined from the Policy Dote. 

Indebtedness. The term indebtedness as used herein shall 
refer to indebtedness. secured by this Policy, 

10 
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SETTLEMENT OPTIONS 

· /nlle~Jd of having the proceeds payable in one sum in the 
· ,1vtml of deCJth or, with the consent of the Company, in the 
uvont of any other final settlement, the Owner may elect 
one of the Options by written notice to the Company at any 
t•ma before the occurrenc:e of the event upon which the 
proteeds become payable. If no election has been made 
by the Owner, the Payee may make an election by written 
rJOtice within 6 months alter such event of death or, with 
the consent of the Company, within 2 months after final . 
proceeds otherwise become payable. These Options ore 
available only if payments ore to be made to the person 
whose life is insured or to a living primary Beneficiary and 
then only if each payment provided for is at least $20.00. 
These Options ore not available if payments would be 
made to on executor, administrator, trustee, corporation, 
partnership, association or assignee. · 

Option 1-Proceeds At Interest. Interest payments at the 
·rate of 2Yz per cent per year to be made by the Company· 
on any proceeds held on deposit. 

Option 2-Payments for a Definite Period. The proceeds 
will be paid in equal monthly installments for the number 
of years selected as set forth in the Table. 

Option 3-Life Annuity with Guaranty for Minimum 
Period. The Company will pay equal monthly installments 

during the life of the Payee, but a~ least for the minimum 
period shown in the Table. The amount of each monthly 
payment per $1,000 of proceeds depends on the age and 
sex of the Payee when the first payment is mode and on the · 

· guaranteed period chosen. If the Pciyee dies within the 
guaranteed period; the discounted value of the remaining 

· guaranteed payments, computed on the basis of interest at 
. the rate of 2X per cent per annum, compounded annually, 
will be paid by the Company as a final payment. 

· Option 4-Paymenh of Designated Amount. The pro- · 
ceeds will be paid in installments of selected amount with 
payments totalling not less than 5 per cent of the proceeds 
each year. Payments will be made until the proceeds, with 
interest credited at the rate of 2~ per cent per annum, 
ore exhausted. · · . 

Option 5-life Annuity with Cash Refund. The Company 
will pay equal monthly installments during the life of the 
Poyee1 and upon the death of the Payee after installments , 

. have commenced, the Company will PaY in one sum ony · 
excess of the amouni of the. proceeds applied under this .· 
Option over th·e total payments mode under this Option.:. 
The amount'of each monthly payment per $1,000 of proceeds 
depends on the age and, sex: of the Payee when the .first 
payment is mode. 

Monthly Payments Per $1,000 of Proceeds 

APPLIED UNbER APPLIED UNDER OPTIONS 3 AND 5 

OPTION 2 
Age of Payee 9PTION 3 

Neotell D1<1hdoy 
De•ignoled Mon1hly When f "'' Povmenl 10Yeors S!O Yea" 

Period ln,oollmenl Is Made Minimum Minimum 

1 yt, $04.21) Mal& Fe malo 
2 yrs. 42.66 11iunder$26J $2.61 

.. 3 • 1?8.79 12 1?.64 1?.61 
·4 • 21.86 "13 2.(.6 1!.6S 
5 • 17.70 14 2.67 2.66 •.. 10 a under 15 2.69 !1.68 
6 14,93 
7 • 12.95 11 16 . 2.71 2.70 
8 . 11.47 12 17 2.7l 2.71 
9 • 10.32 13. 18 1!.74 2.73 

10 • 9.39 14 19 2.76 2.75 
15 1!0 2.78 1!.77 

11 I 8.64 
12 • 8.02 . 16 511 2.81 2.79 
13 • 7.49 17 512 2.83 2.81 
14 • 7.03 18 23 2.85 2.84 
15 • 6.64 19 24 : 2.88 2.86 

20 25 2.90 2.88 
16 .. 6.30 
17 • 6.00 P1 26 2.93 2.91 
18 I 5.73 22 !17 2.95 2.93 
19 • 5.49 ; 23 29 2.90 2.96 
1!0 I 5.!17 !14 29 3.01 . 1!.99 

1!5 30 3.04 3.01!· 
1!1 • 5.08 . •. 
!!I! I 4.90 26 31 3.08 3.05 
23 • 4.14 1!7 32 3.11 .. 3.08 
24 • 4.60 !18 33 3.14 3.11 
1!5 . 4.46 29 . 34 3.18 : 3.15 

30 35 3.22 3.18 
26 • 4.34 
'J7 • 4.22 31 36 3,96 3.21! 
28 • 4,12 . 31! 37 3.30 3.25 
~9 • <.01! 33 38 . 3.34 3.29 
30 I . 3.93 34 39 3.39 3.33 

35 40 3.43 3.37 

36 41 3.48 3.41 

" 
37 42 3.53 3.45 
38 43 3.~9 .)50 
39 44 3.64 3.54 
40 45 3.70 3.59 

41 46 3.76 3.64 
4!1 47 3.82 3.69 
43 48 3.88 3.74 
44 49 3.9S 3.79 
45 50 4.01l 3.84 

If the Owner elects Option 3 or 5 to become operative 
automatically for the Benef•ciary, tho amount of payment 
.per $1',.000 ol proct>eds op;->lied under such Option will 
b(! ir·,·r..:-med to rho1 shown m rho lablo foro Payee of the 

Age of Payee OPTION 3 
Neore" Oi11hdoy 

When Finl Poymenl 10 Yeo" S!O Yea" 
OPTION 5 Is Mad&· Minimum 'Minimum OPTION 5 

Mole female 
$2.59 46 51 S4.09 suo S3.80 
2.60 47 52 4.17 3.95 3.86 
1!.69. 48 53 4.25 . 4.01 3.92 
2.63 49 54 4.33 4.07 3.98 
2.65 50 55 4.42 4.12 4.04 

2.67 51 56 4.50 .. 4.18 .. 4.11 
2.68 52 57 4.60 4.24 4.18 
2.70 53 58 . 4.69 4.30 4.25 .. 
2.75! 54 59 4.79 4.36 -1.33 
2.74 55 60 4.90 4 .. 41 4.40 

2.76 56 . 61 5.01 ,. 4.47 4.49 
2.78 57 62 5.12 4.53 .. ·tll· 2.80 58 63 5.S!l . 4.59 
2.82 59 64 5.35' 4.64 4.75 
1!.84 60 65 5.48 .:. ·4.70 4.85 . 

2.87 61 66 5.61 .4.75 4.95 
2,89 62 61 5.74 4.80 5.05 
2.91! 63 69 5.87 4.85 5.16 
1!.94 64 69 6.01 4.90 5.97 
2.97 65 70 6.16 4.94 5.39 

3.00 ·66 71 6.30 4.98 5.51! 
3.01! 67 72 6.45 . 5.01! 5.65 
3.05 68 7l 6.60 5.05 s.1a 
3.00 69 74 6.76 S.09 5.91! 
3.11 70 75 6.91 5.11! 6.07 

3.15 71 76 7.07 5.14 6.23 
3.16 72 77 7.93 . 5.17 6.39 
3.!12 73 78 .7.38 5,19 6.56 
3.1!5 74 79 .7.54 5.20 6.74 
3.29 7~. 80 7.69 5.1!2 6.92 

3.33 76 81 7.84 5.23 7.11! 
3.37 71 82 7.9!1 . 5.!14 7.31 
3.41 78 83 8.13 5.25 7.55 
3.45 79 84 8.26 5.!16 7.78 
3.~0 110 8~ aovet. 8.39 5.26 8.02 

3.54 81 8.~1 5.26 8.27 
3,59 82 8.63 5.26 8.54 
3.64 83 8.73 . 5.26 8.81 
3.6? 114 8.83 5.1!6 9.111 
3.74 i:tl) j over 8.9\! 5.26 9.4) 

same sex but 3 years older than such Payee. 
Any moneys unpaid at the death of a Payee will be paid 

to the estaie of such Payee unless otherwise provided. · 

1.1. 
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\ .-REMIUMS AND REINSTATEMENT 
y .... 

r t'ayment of Premiums. All premiums ore payable on or 
'oefore their due dotes at the Home Office, or to on author­
ized agent, in exchange for on official receipt signed by 
the Tre\Jsurer and countersigned by such agent. 

PremiU:tlS rr.oy be paid at annual, semiannual, quarterly 
or rr.ontr!ly intervals at the rates of the Company in effect 
c.1 :he ;>oiicy Dote. Intervals of payments shall be measured 
i:-t rcnths from ihe Policy Dote and each premium after the 
li ·s~ is due oh the expi~otion of.the period for which the 
preceding premium was paid. On any due dote the interval 
ot payment may be changed, but the Company may refuse 
to permit a change to o shorter interval of poyment.if the 
amount of premium for such shor~er .. interval is less than that 
then acceptable by the Company. . · 

Grace Period. A grace period of 31 days wi II be allowed 
for the payment of every premium after. t~e first. This Policy 
shall continue in force during the grace period. If the 
Insured dies during the grace period, the unpaid premiu~ 

. . •' .. 
I 

shall be. deducted from the proceeds of this Policy. 

Age Adjustment. If there has been any error or inac­
curacy in stating the age of the Insured, the amount payable 
hereunder shall be that which the premium paid would 
hove purchased at the correct age, according to the 
Company's published roles of Dote of Issue. . 

Reinstatement. If this Policy shall !apse because of de­
fault in the payment of any premium, it may, upon properly 
signed written .request to the Company, 'be reinstated at 
any time during the lifetime of the Insured within 5 years of 
the dote of such default upon the production of evidence 

;·· 
.. , 

of insurability, including good heol_th, sot.isfoctory to the ·' 
Company and the payment 9f all due and unpaid premiums . 
with interest at 6 per cent per annum, compounded onnu- •'. 
ally, to date ;f reinstatement. Any indebtedness at the dote 
of default, together with interestthereori at6 per cent per 
annum, compounded annually, shall be repaid in cosh or, > 
if not in excess of the Loa~ Value at date of reinstatement; 
c~ntinued as on indebtedness ago ins~ this Policy •. . . 

~ 
~~ LOANS 

··1- ((,~ •• 0~ 

~~'0 . Caah Lotsll. After this Policy has a cosh value and while 
it is in force other than as extended term insuro11ce, the · 
Company will lend, on the sole security of this. Policy-prop­
erly assigned, any amount which does not exceed the cash 
value as of the dote to which premiums hove been paid, or 
as of the next policy anniversary date, if earlier, or if no· 
further premiums ore payable. From the omount of such loon 
there shall be deducted (1) inter~sl in advance at the rote 

. of 6 per cent per annum on such loon to the next policy 
anniversary and (2) any existing indebtedness. Thereafter 
interest in advance at the some rote shall be payable an­
nually at the beginning of each policy year and if not paid 
when due, shall be added to the existing indebtedness and · 
shall bear interest at the some rote. 

Any loon inoy be repaid in whole or in port while this 
Policy is in force, unless meanwhile a non-forfeiture benefit 
shall hove become eHective. If the total indebtedness equals 
or exceeds the cosh value at any time, this Policy shall ter~ 

· minote 31 days after a notice has been moiled to the ld&t 
known address of the Owner and of any Assignee or 
Record. 

· Automatic Premium Loan. Upon written request prior Ia I ~he expiration of the grace period of any unpaid premium, 
~he Company will automatically charge as a loan against this 
t..l>olicy the amount which, after deduction of interest at the 
)grate of 6 per cent per annum to the next anniversary of this 

P.! 8Policy, will be sufficient to pay any unpaid premium, pro­
fjj ~vided that such loon plus other indebtedness does not 

exceed the cosh value at the next premium due dote. If such 
loon plus any other indebtedness exceeds the cosh value, 
o loon will be mode for that fraction of the premium which 
will maintain this Policy in force to the date on which the 
total indebtedness equals the cosh value. This provision 
may be revoked at the Owner's wriuen request. 

Any loan under this provision wilt be subject Ia the terms 
and conditions stated under "Cosh loan." · 

POLICY CHANGE 

With the consent of the Compuny this Policy may be 
exchanged for ci corresponding policy on another plan of 
insurance or a policy of lesser amount. The exchange will. 

be subject to such conditions and payment, if any, as the 
Company may require. · · 

1.2 



~-·--···--·-·-- Paid-
... 

[nd of Cn'h 
ru:d ('lf(!•Hit'ci roid hl~ndcd h.rt>nt.lrd l,uicl £drnrlf'd Paid hlandt'!d tnd of Up lf1tutonce• Up lnu•ron(a• ca.h Uo ln•uranco• Cnsh u .. ln•uronC'Q• Cuth Uo Insurance• P~:Jiity Vol~uli 

'"'· Valu• Ins. Valuct Int. Value Int. Valuo Int. Policy 
Ya•or . Yn. Ooy1 v ••. Dnv• Yn. Oav• Yn. DaYs y,,, Dayt Year 

ISSUE AGe 30 I ~SU[ ~GE 31 ISSUE AG€ 32 ISSUE AGE 33 ISSIJE AGE H 

I 0 (I " 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 I 2 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 2 
3 6 21 2 2 1 24 2 92 8 26 2 160 9 28 2 208 11 34 2 331 3 4 18 hO 5 20~ 20 65 5 280 22 69 5 32 3 23 70 5 259 25 74 5 2h5 4 
5 31 100 8 164 33 103 8 129 35 106 8 79 37 109 8 17 40 115 8 7 s 
6 44 IH 10 214 46 l'oO 10 10~ 4'1 1'·4 10 52 52 11o9 9 350 55 15, 9 270 6 
7 S1 IH 12 6<1 60 177 II 330 63 180 11 216 67 106 11 144 70 169 11 18 7 a 71 209 13 194 7t, 212 13 44 78 217 12 29'l 82 7.22 12 180 8S 223 12 17 8 
9 8S 243 14 201 89 247 14 59 93 . 2 51 13 275 9"f 255 13 122 101 25B 12 33l 9 
10 99 275 15 118 103 278 14 310 108 284 Ito 110 113 289 14 25 117 291 u 205 10 

II 113 305 15 329 IIA 310 15 lh6 123 lilt 15 I 129 321 14 225 13lt 324 14 50 II 
12 128 336 16 150 134 342 15 363 139 3'·5 15 170 145 351 15 7 '150 353 14 176 12 
I~ 143 3t-S 16 205 149 310 16 108 15S 375 15 293 161 3'19 15 109 167 383 14 . 288 13 
1·1 159 395 11 39 165 399 16 207 171 403 16 .. 10 178 408 IS 199 18S 413 15 22 14 
IS lH lt21 l7 90 181 lt26 16 270 188 lt31 16 82 195 435 .15 . 256 202 439 15 64 15 

16 1'10 447 11 136 197 452 16 301 205 458 16 123 212 lt6i 15 28'> 220 lo61 15 101 16 
17 206 472 17 153 21lt lt78 16 329 222 483 16 137 229 ltA6 IS 288 237 lt90 15 . 91t 17 
18 223 .. 98 17 16'1 231 502 16 332 139 507 16 129 247 511 15 290 255 51 it 15 87 18 
19 239 520 17 '139 • 248 526 16 313 256 529 16 100 265 534 15 272 271 537 15. 60 19 
20 256 543 17 111 265 548 1b 275 271t 553 16 13 283 557 15 236 292 561 15 31t 20 

lltllgt 65 518 T88 u ~64 513 T80 13 99 507 TTl 13 20 501 762 12 3\1 <t94 751 12 227 AI Age 65 
----· ----

tl.,n- 13.8117 l<t.405 llto973 15.573 16.208 Non .. 
Forfeiture Forfettu,.. 

Foetor foetor 

1 ssuE AGE 35 ISSUE AGE 36 ISSUE AGE 31 ISSUE AGE 38 'ssue AGE 39 

0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 ' I 1 
2 0 0 0 0 0 0 0 ·o 0 0 0 0 0 0 0 0 0 0 0 0 2 
3 1Z 36 2 339 13 38 2 337 14 39 2 329 15 41 2 315 17 - lt5 2 358 3 
4 27 78 5 256 28 78 5 173 30 81 5 149 32 84 5 116 34 87 5 76 4 
5 "2 117 7 288 "" 119 1 200 46 121 1 llO 49 125 1 62 51 127 6 321 5 

6 57 154 9 133 60 158 9 44 63 161 8 311 66 164 8 209 6'l 167 8 103 6 
7 73 1?2 10 249 76 194 10 114 80 199 10 16 83 201 9 239 87 205 9 131 7 
a 09 226 ll 253 93 231 11 121 97 235 10 3Sl 101 238 10 211 105 Ziti 10 71 • • lOS 261 12 171 110 266 12 43 114 269 II 242 ll9 273 11 106 123 275 10 306 9 
10 122 295 13 52 127 299 12 260 132 303 12 100 137 306 11 305 . lit2 309 11 144 10 

" 139 327 13 236 llt4 :no 13 50 150 335 12 268 155 317 12 89 161 342 11 298 11 
12 156 358 14 7 162 362 13 199 168 366 I) 27 17lt 369 12 219 180 372 12 4T 12 
13 IH 389 14 125 100 392 13 302 186 394 13 114 193 399 12 313 199 lt02 12 127 13 
14 191 -416 14 18'• 198 1t2o 14 5 205 -47.4 13 1?0 212 lt28 13 II 219 431 12 196 14 
15 209 443 1.4 237 216 447 14 45 224 452 13 237 231 It 55 13 ItT 238 457 12 222 15 

16 227 469 lit 263 235 "14 14 79 . 242 lt76 13 242 250 lt80 13 60 258 lt84 1Z 21•2 16 
17 z.r,5 494 14 266 253 "98 14 T2 262 504 13 261 270 507 13 69 278 510 12 242 17 
Ia 264 S20 14 266 272 . 523 14 64 281 527 13 244 289 530 13 "" 2'l8 5)4 12 226 18 
19 282 542 14 231 2'l1 546 14 38 300 5~0 13 211 309 55~ 13 20 318 558 12 197 19 
20 3111 565 lit 198 310 569 13 362 319 512 13 165 329 577 12 3~8 338 580 12 157 20 

At Ago65 it88 Tlt2 12 154 481 732 12 69 .r,n 719 ll 339 ~65 707 11 24'1 456 694 11 147 AIAge65 
-

No~t. 
16.879 17.588 18.337 19.128 19.962 Non .. 

Forftitvre Forroiture 

factor factor 

IS~UE AGE ItO ISSUE AGE 41 ISSUE AGE lol IS~UE AGE 43 ISSUE AGE ""' 
1 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 1 
2 I 3 0 67 I 3 0 62 2 5 0 114 3 8 0 156 3 8 0 lit~ 2 
3 18 46 2 331 19 48 2 301 20 49 2 268 22 57. 2 276 23 53 2 235 3 
4 35. 87 4 3~9 37 90 4 299 39 92 4 ZitS 41 9~ " 187 43 96 4 128 4 
5 53 129 6 221t 56 132 6 159 5~ 133 6 56 61 137 5 350 64 litO 5 275 S. 

\ 

6 72 170 T 361 75 172 7 250 78 174 7 140 61 177 7 31 84 178 6 286 6 
7 'lO 207 8 3S5 94 210 8 241 98 213 8 127 10 I 214 1 354 105 217 T 239 7 
a 109 241t 9 295 113 246. 9 IS) 117 248 9 15 122 253 8 263 126 254 8 125 a 
9 128 279 10 11>6 133 282 10 28 138 286 9 257. 143 289 9 113 14 7 290 8 321 9 
10 147 312 10 349 153 3U 10 211 158 319 10 53 163 321 9 261 169 325 9 lZit 10 

II 167 345 11 142 112 31>7 10 HZ 178 351 10 171 18~ 354 10 2~ 1'10 357 9 237 11 
12 186 315 11 litO 193 380 11 89 199 383 10 285 206 387 10 .135 212 389 9 335 12 
1J 206 406 11 327 211 lt09 H 161 220 413 10 363 227 416 10 l'l9 23lt lt20 10 38 13 
14 226 4~" lZ 19 233 431 11 20T 241 4'•2 11 48 248 445 10 23? 256 4~9 10 83 14 
IS 246 462 12 51 254 lt66 11 2'o5 262 4TO 11 75 270 413 10 272 277 'o75 10 94 15 

16 266 488 12 61 274 ~91 11 21t1 zn 496 11 84 2'11 499 10 2T4 299 SOl 10 103 16 
17 287 51' 12 68 295 511 11 247 30lt 522 11 71 312 524 10 262 321 528 10 98 17 
18 307 538 12 lt5 316 542 11 232 325 546 11 57 331t 549 10 251 343 553 10 84 II 
19 327 561 1Z 10 336 564 11 195 346 569 u. 28 355 572 10 220 364 575 10. 51 19 
20 3't.7 583 ll 332 357 587 ll 161 367 592 10 3S7 376 59'> 10 184 386 598 10 24 20. 

AI Ago 65 ""' 681 11 56 438 666 10 312 428 651 10 205 ltl8 636 10 99 'tOT 619 9 348 AIAgo65 

20.a~oz 21. T69 2Zo748 23.781 24.~7) 
Non• Non• .. 

fotfctilut• , .. . ' ForfoihiN 

hctor Fodor 

NORTH AMERICAN llfi afttl CASUALlY Co. : •£aMnded htturonce It not available If th• Policy II In a Special Premium (:lena. 

Lifo 41U EX25 111-661 
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\ t"ABLE ·OF NON-FORFEITURE VALUES \ 
.• .__ 

Inti el c ... h Pnlrl l'dond,.d 
Coth 

Pnid htand••d 
u- '"""""'·· Up ln•urance• . Polic1 Voh•• Vol•• 

·· Yut~~• '"'· Ina. 
Yu. Da~• Yra. Dav• 

ISSUE Ar.f. 45 ISSUE AGE 46 

' 0 0 0 0 0 0 0 0 
'•' 2 " 10 0 175 " '9 0 160 

:1 Zit 54 2 193 26 57 2 185 
4 45 98 " 61 47 100 " 8 
5. 66 140 5 112 69 lit] 5 . 99 

6 88 182 6 202 91 184 6 95 
7 '109 220 7 127 113 223 7 16 
8 131 258 8 10 135 260 7 ZloO 
9 153 294 8 203 158 297 8 •a 10 115 329 8 351o 180 330 8 201 

II 19r 361 9 103 203 364 8 .:tzo 
12 . 219 393 9 187 226 396 9 41 
13 241 423 9 244 248 426 9 88 
14 263 lo51 9 280 271 lo55 9 128 
IS 205 lt79 9 297 294 ,., 9 151 

16 308 507 9 312 316 509 9 149 
17 330 532 9 303 338 531o 9 137 
18 352 556 9 286 361 560 9 129 
19 371o 580 9 264 383 583 9 106 
20 395 601 9 227 405 605 9 79 

Al.llge6S 395 •at 9 227 383 583 9 106 
-----· 

Non- 2•.028 27.21o9 
Forfeiture 

Fodor 

1 ssuE AGE 50 rssue AGE 51 

1 0 0 0 0 0 0 0· 0 
2 7 15 0 196 7 Ito 0 179 
a 31 •• 2 lo3 32 6? 2 3 
4 . 55 lOb 3 132 57 107 '3 '" 5 80 151 ,. 146 n 153 ,. 11o 

6 lOt, 191 5 67 108 19t,. ,. 351 
7 129 232 5 311 133 233 5 207 
II 151o 270 6 )toO 159 273 6 31o 
9 179 307 6 295 l81o 309 6 173 
10 203 HI 7 39 209 31olo 6 281 

II 2l8 315 7 131 235 379 7 8 
12 253 too8• 7 199 260 loll 7 67 
13 217 HB 7 238 285 lo42 7 110 
14 )02 468 7 2n 109 lo10 7 132 
IS 126 t,96 7 288 334 49'1 7 151o 

16 350 523 7 296 358 5'26 7 162 
17 313 5io8 7 291 381 550 7 158 
10 396 571 7 282 loOt,. "" 7 ISO 
19 418 593 7 262 427 ·~97 7 138 
20 t,t,O "' 7 2io0 41o9 618 7 liS 

A1A9e 65 326 t,.96 7 288 309 470 7 132 
----· 

Non- 32.891 3 .... 516 

Forf•ilvre 
Foclor 

ISSUE AGE 55 ISSUE AGE: 56 

I 0 0 0 0 0 0 0 0 
2 11 20 0 197 12 22 0 197 
3 19 69 I 261t lol 71 1 2iol 
4 67 115 2 2411 . 70 118 2 206 
5 

95 . 11>0 ] 162 99 163 3 110 

6 123 203 it 26 128 207 3 329 
7 151 Zlolo 4 210 156 2io7 " 130 
8 179 283 ,. 358 185 287 " 272 
9 207 321 5 110 213 32io' 5 12 
10 231o ,,6 5 195 21ol 360 5 91 

11 21>1 390 ' 261 268 )'It, 5 
·~· n 2R8 41l 5 316 295 42' ' 21Z 

13 lilt loH ' 3H 321 456 5 250 
14 H9 1t8l 6 lit 31o7 lo85 ' 282 
15 

,,, 509 6 35 372 512 5 300 

16 389 536 6 510 )96 537 5 305 
17 loU 560 • 51 420 5112 5 302 
18 436 583 • 37 441o 586 5 292 
19 459 606 " 15 lo68 609 5 274 
20 4d2 628 ' 353 it91 t>31 5 2io5 

AI llo!)C 65 231o 356 ' 195 213 324 5 12 

---·- ... ·~-· ----------
Non-

41.969 t,t,.052 

Forfeiruro 

foe lOIII 

NORTII AMERICAN liFE and CASUAUY Co. 

Lil• •112 EX25 111·66) 

Cuoh 
Pnid blended 

Ca~h 
Puld Edontled . Poid h1011olod lnd of Up lnauranco• Up lntUfaftCCI• Co1h Up fniWCIIIce• Value Value ..... Ina. Voluo ... .. Pollc., 

Yrs. Daya Yra. Daya Yrt. Dovo v-
.ISSUE AGE 47 ISSUE AGE 48 ISSUE AGE: 49 

0 0 0 0 0 0 0 0 0 0 o. 0 I 5 ll 0 183 6 u ·o 201 6 n 0 183 
27· 58 2 142 28 58 ·2 100 30 61 . 2 . 85 . 2 

it9 102 3 311 51 103 3 250 53 105 3 191 
a ' .. n 11tft 5 25 Tit l't6 4 291 77 1'!t8 " 219 '5 . . . •· 

94 IU 5 355 98 189 5 270 lOl 190 5 16'1 6 
117 225 6 269 Ui 227 6. lS9 125 no 6 52 7 
lioO 263 7 IZ5 ,.,,. 261o 6 361 llo9 267 • 250 I 

. 163 299. 7 300 168 301 7 169 173 304 7 u 9 
186 334 71 1?2 337 T 305 198 ,.,~ 7 n• 10 

209 367 173 215 369 8 31 222 )73 7 268 n 
232 398 249 239 402 8 108 246 405 ., 1134 '12 
255 428 100 263 "33 '8 161 270 us a 15 13 
279 459 344 286 461 8 187 291o .465 8 45 14 
302 487 360 310 490 8 210 318' 493 8 63 " 324 512 354 333 516 8 212 341 519 8 63 " 31o7 538 350 356 51o2 8 207 364 '"" 8 58 17 
370 563 3itl 379 566 8 ,' 197 . 3·87 568 8 48 18 
392 586 318 401 589 8 175 loiO 5~2 ·a 35 19 
414 •o8 293 423 610 8 ~50 't32 6'13 8 11 20 

370 563. i 31ol 356 '"2 8 207 341 5.19 a .3 AIAge65 -----28.5'ol 29.909 31.357 Non-
forf•lluro 

Poclot 

rssue AGE 52 ISSUE AGE 53 rssue AGE ,,. 
0 0 0 0 0 0 0 0 0 0 0 0 I 8 16 0 187 8 16 0 171 9 17 0 '" 2 

H 64 1 . 31o9 35 65 1 308 36 65 1 270 :1 59 109 3 11 62 112 2 31o3 .4 113 2 2a• ·. 4 
85 153 3 352 88 155 3 282 91 156 3 215 ,5 

111 195 ,. . 255 115 198 " 177 119 200 ,. 101 • 137 235 5 107 llo2 239 5 23 llo6 2io0 " 292 7 
161o 27t> 5 291o 168 277 5 180 173 279 5 80 8 
189, 311 6 54 195 315 5 3llo 200 3111 5 201 9 
215 31o7 • 161 221 31o9' 6 "" 227 352 5 295 10 

21ol 381 6 243 21o7 383 6 117 254 387 6 3 11 
267 lollo 6 301o 273 415 6 172 280 418 6 5io 12 
292 , .. , 6 341 299 lo47 6 Zit. 306 lo49 6 95 13 
317 lo74 7 4 321o t,76 6. 242 331 lo78 • 122 14 
341 501 7 16 349 504 6 21>) 356 501. 6 lio3 15 

3.66 528 7 33 373 530 6 271 301 533 6 159 .. 
389 552 7 29 397 555 6 276 lo04 556 • 155 17 
loll '" 7 21 420 578 6 21>8 io28 581 6 152 11 

"" 599 7 9 443 601 6 25'• loH 601 • 115 19 
lo57 uo 6' 349 lo65 622 6 227 lo~3 621o 6 1!15 20 

292 444 6 31ol 273 loU 6 172 25it 387 • 3 AIAge6S 
·---------------- ---·-·--

36.238 38.065 40.005 Non. 
Fo.roilure 

fodor 
ISSUE AGE 51 ISSUE AGE 58 ISS.JE AGE: 59 

0 0 0 0 0 0 0 0 0 0 0 0 1 

"' 24 0 ZlO 16 27 0 219 17 28 0 213 2 

"" 71t 1 230 lo6 76 I 205 49 79 1 192 3 
73 120 2 , .. 71 . 124 2 138 80 127 2 97 4 

103 166 3 58 107 169 '3 6 111 172 2 '319 5 

132 209 3 256 137 213 3 l91o 142 216 ., 133 6 
lU lSI " 60 167 251o 3 3io7 172 '257 3 271 7 
190 289 " 179 l91o 293 .. 90 202 297 " 20 • 219 327 " 283 225 330 .. 19~ 131 Hit ,. • 109 9 
247 363 ,. 360 251o 367 ~ 274 260 369 4 l8T 10 

275 397 5 62 281 39'1 " :uo 288 ~01 " 249 11 
302 lo29 5 11'• 308 loll 5 llo 315 431o 4 295 n 
)28 45'1 ~ Ul U5 41>1 5 5I ltt2 • 41>4 " :513 13 
351o 487 5 102 361 lo90 5 n 31>8 492 ,. • JS5 14 
379 511o 5 198 387. 518 5 103 391o 520 5 I 15 

ioOio 51t1 5 206 lol2 '"" 5 106 iolO 5t,.7 5 ... 16 
428 ,., 5 199 lo31 569 5 99 lo45 S72 4 358 17 
lo53 590 5 189 lob I 593 5 80 lo10 597 4 31o3 10 
lo16 612 5 163 loBS 616 5 56 ,,, 619 ... 3l2 19 
500 U5 5 138 508 im 5 25 517 61ol ... 295 20 

i90 289 ,. lT9 167 2Sio 3 jt,7 1io2 216 3 133 Atl\u• 6l . --- -51.092"' --·- ----· . .. .. ... 
lo6. 262 lo8o605 

No ... ....... , .. ,. ...... --· 
'lare,ded lnmronce It not o'lailablo if the Policr i• M u Special Premium Cl•ta. 
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·.~;~ .•. ·r.~ .... u. '"'Ut\l't.tlV•~I:. u~.·,i:ot'il~ :r 

. :. Cos~ ·surrender Value. The Owner(:, surrender this . . . The period of exte( .. J term ins~r~·nc~ or the o~~u~i of . 

Policy at any time l~r its Cash Surrender Value, which will· . reduced paid-up life insurance will be such as the Cosh. 

be the cosh value.under the Policy less any indebtedness. · Surrender Voi!Je will;;purchose whel"l·~pplied. a~ a net· 

Values oi interi~ points in a policy year will be calculated · . _single premium at the then attained og111. ~f the l~sured. 
with due allowance for fractional premiums paid and time '· · ' ,, .. · 
elapsed since the last anniversary, provided, however, that •. ' Basis of Values. Non-forfeiture Values for this Policy ore' 

the cosh value within 60 days of the d.ue dote of an unpaid.· based on the Commis~ion~rs'195B Standard Ordin~ry-Mor-
premium shall be the some as on such due dote. · · . ;: tality Table with· inte~est' ~I 3.14% ossuminb ·d~ths' occur 

.: ·at the end of poli_cy'years1ond taking int~ account ihatthis · 
Any paid-up insurance or extended term insurance un<;ler 

which this. Policy i.s continued may be surrendered. ~I any · Policy is issued on the basis. of age last birthd.ay, except that. 
·:. the net single. premiums for ex fended term insurance ore 

time for on amount equal to' the net single premium at.the · 
atlained ·age of. the Insured for the remaining behefits based ori the Commissioners; 1958 ExtendedT~m Insurance 

under·s~ch insurance, less any indebtedness,_ provided; how- .. · ·Table. . ,. . . · . · · ··· 

.ever, t~ot within 30 days after any policy onniversa~ such · The cash vaiue aithe ~nd of any p~licy year is equal to' 

amoun_l shall be not less than the amount on such anniversary. the .excess, if any, of the then present value of. future ~enefits 
Paid-up Non-forfeiture Benefits: After this PoliCy'h~s .a' over the then present valv~ .of the Non-forfeiture Factors 

·value, if any premium remains unpaid at the end of its grace shown in the Table of Non-forfeiture Values applied to the 

period, this Policy will be con,inued in force from the due remaining policy years for ~hich premiums ore payablE!, 
taking t~e result to the· higher.''dollar. These. values ore 

dote of such premiL•m as poid-up insurance without supple~ , . · 
mental benefits 05 follows: greater, than or equal to those required by the lows ~f the 

· state in which thi~ Policy is delivered and a detailed state-. 
EXTENDED TERM INSURANCE. Unless this Policy is in o ment of .the method of computation ~(the values has been 

Special Premium Closs as set forth in the Policy Schedule, 'It 
will be continued as paid-up extended term insurance for 

the Sum Insured less any indebtedness, provided, however, 

that the Owner shall have the right, by written notice to the 

Company during the lifetime of the Insured and before the 

expiration of 60 days after the due dote of the. u~paid 
premium~ to elect reduced paid-up life insurance, as pro-

vided below, in lieu of extended term insurance. . ~ 

REDUCED PAID-UP LIFE INSURANCE. If this Policy is in 

a Special. Premium Closs as set forth in the Policy Schedule, 

it will be. continued as paid-up life insurance for a reduced 

amount payable at the some time and subject to the some 

conditions as this Policy. · · · .·. i ' 

filed with the insurance supervisory official of such slotEt~ 

Table of Non-forfeiture Values. Cosh. Values, Paid-up 

-Insurance Values, and Non-forfeiture Fa~lors shown in the 

Table of Non-forfeiture Values ore for each $1,000 of 

Sum Insured under this Policy; Extended Term Insurance 

values are the same for any Sum Insured. All values in this 

Table are based on the ossumplibn that premiums have been 

paid to the end of the policy year and that this Policy is free 

from indebtedness. The values applicable to this Policy are 

shown for the Age corresponding to the Age at Issue set 

forth in th.e Policy Schedule. Any value~ not contained _in 

'the Table will be furnishe~ on request •. 
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MOTION FOR SUMMARY JUDGMENT 

COMES NOW the plaintiff, by counsel, and as and for her Motion For 

Summary Judgment respectfully represents to the Court as follows: 

That the defendant has admitted in his pleadings or in his response 

to a request for admissions previously filed the following facts: 

I • That on March I, 1975, the defendant issued a group II fe 

insurance policy number 4084-479 insuring the life of, among others, George 

David Tyree, Jr. 

2. On May I, 1975, the defendant issued a life insurance policy 

number L-1 126840 in consideration of the sum of $148.68 premium paid by the 

decedent, George David Tyree, Jr., a true, complete and accurate copy of which 

pol icy has been admitted by the defendant in this case. 

3. That the said pol icy number L-1 126840 names the plaintiff herein 

a~ bansficiary in the event of the death of the insured. 

4. That the defendant has admitted receipt of due notice and proof 

of dea-th of the decedent and further admitted that plaintiff has performed alI 
....... ., 

other terms and conditions required by her to establish her entitlement to the 

proceeds of the said policy L-1 126840. 

5. That the sole defense exhibited to this Court for defendant's 

non-payment of the proceeds of the policy L-1126840 is "that the named 

insured [G. David Tyree] was not a 'full time employee'· of [sic] a member of 

the insured group nor in 'active service' at his customary place of employmen!j 1 

.
1 

and, that the insured "was not a .'full time employee' of any member of the 

insured gr·oup, and Vias no·t· in 'active service' and was not otherwise el igfble 
~ ,, 

for such insurance. [group pol icy 4084-79..;. (quotes from defendant's grounds of 
> 

defense). 

6. That these defenses above stated reI ate to defendant's coV"er~'ge. j 
of G. David Tyree as a member of the. group life insurance policy number 4084-4 9, 

a complete true and accurate copy of which has been previously admitted In 
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this case by defendant. 

7. Pursuant to the laws and decisions of the state of Vi_rginia, 

the applicable policy in this case is policy number L-1 126840. 

8. That defendant is barred by the statutes and decisions of the 

State of Virginia from raising these defenses in defense of this action brought 

pursuant to policy L-1126840. 

9. That the defendant has admitted as undisputed sufficient facts 

to establish plaintiff's entitlement to the relief prayed for herein and that 

further 1 defendant, as a matter of I aw 1 is barred from raising &milt a II of 

the defenses which have been disclosed to this Court. 

WHEREFORE, plaintiff herein respectfully requests that this Court, 

pursuant to Rule 3:18 of the Rules of the Supreme Court of Virginia, enter 

summary judgment in favor of the plaintiff for the relief requested in her 

Motion For Judgment. 

KETTI M. TYREE 
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I. 

I AMPLIFIED ANSWER TO 
·REQUEST FOR ADHISSIONS OF PLAINTIFF· 

DATED NOVEMBER 11, 1976 

The defendant, North American Life and Casua~ty Company, 

while not attempting to change its answers, filed herein on the 

lOth day of December, 1976, states the following in clarification 

thereof. 

1. The defendant admits the correctness of the photo­

copy of the policy on the life of G. David Tyree, Jr. 

2. The defendant admits the photocopy of the group con­

tract ("Exhibit B") to be a specimen copy only. Although it con-

l ta~ns_all contractual provisions, the policy actually issued con­

ta1ns the dates and beneficiaries as stated in the attached photo-

I 
I 

I 
II 
I 
I 
I 

copies. 

3. The defendant modifies no other answers. 

NORTH AMERICAN LIFE AND 
CASUALTY COMPANY 

!l E. Brodnax Haskins, p. d. 
1! Wicker, Haskins & Hutchens 
ji 706 Mutual Building 
:1 Richmond, Virginia 23219 
I 
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CERTIFICATE 

I hereby certify that a true copy of the foregoing 

AMPLIFIED ANSWER TO REQUEST FOR ADMISSIONS OF PLAINTIFF DATED 

NOVEMBER 11, 1976 was mailed this 12th day of December, 1976~ to 

Daniel H. Borinsky, Nageotte, Borinsky & Zeinick, 14908 Jefferson 

Davis Highway, Woodbridge, Virginia, counsel for the plaintiff, 

and to Floyd C. Bagley, Tayloe Building, Dumfries, Virginia 22206, 

Virginia counsel for defendant. 
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January 3, 1977 

Mr. Daniel H. Borinsky, Esq. 
14908 Jefferson Davis Highway 
Woodbridge, Virginia 22191 

Mr. F. Caldwell Bagley, Esq. 
P. 0. Box 68 
Dumfries, Virginia 22026 

Mr. E. Brodnax Haskins, Esq. 
Suite 706 - Mutual Building 
Richmond, Virginia 23219 

Re: Tyree v. North American Life & Casualty Co. 
Law No. 7560 - Prince William County 

Gentlemen: 

The Court has reviewed the file, arguments of 
counsel, memoranda submitted and aQthorities cited in 
connection with the Motion for Summary Jl,ldgment filed on 
behalf of the plaintiff. · 

It is the opinion of the Court that the Motion 
for Summary Judgment is premature and that it should be · 
denied at this tfme. 

Very truly yours, 

Thomas J. Middleton 

'!'JM/nlo 
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JOHN J. WICKER, JR; 
g. BRODNAX HASKINS 

LAW OFFIC~S 

WICKER, HASKINS & HUTCHENS 
SUITE 706- MUTUAL BUILDING 

RlCJo:IMOND, VIRGINIA 2.32.19 

TEL.EPHONE. (804) 643-3506 

WILLIS FRANKLIN HUTCHENS January 21, 1977 
STERLING H. MOORE 

VIRGINIA: IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

TYREE (BENEF.ICIARY) vs. NORTH AMERICAN LIFE & CASUALTY CO,· 

MEMORANDUM BRIEF BY DEFENDANT'S COUNSEL 

ISSUE PRESEN'J;:ED: IS THE INSURER WHICH WROTE THE MASTER GROUP 
POLICY AND THEREAFTER ISSUED THE INDIVIDUAL 
CONVERTED LIFE INSURANCE POLICY PRECLUDED FROM 
PROVING THAT PLAINTIFF'S DECEDENT WAS NOT 
ELIGIBLE FOR PARTICIPATION IN THE GROUP POLICY? 

THE PLAINTIFF CONTENDS that the issuance of the converted individual 
policy precluded consideration of any provision 

. of the preceding group policy, 

THE DEFENDANT CONTENDS that the only way the plaintiff's decedent 
ever obtained the individual {converted) life 
policy was based upon a provision in the 
group policy requiring the insurance company 
thereafter to issue, without any medical 
examination, an individual policy upon termi­
nation of decedent's employment (membership) 
in the originally insured group, · 

Obviously, eligibility for participation in 
the group policy was a pertinent requirement 

·for issuance of the subsequent individual. 
converted policy, 

· Defendant can prove, by written admissions of 
decedent, and his physician, that decedent was 
not working 30 hours a week at his law office · 
or-at any other location where his lawyer duties 
required him (this being a specific requirement 
for participation membership in the group 
policy), 
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Since he was not eligible for participation 
in the group policy, decedent was not eligi­

·ble for issuance of the converted Individual 
life policy, on. the basis of the group policy. 

The attention of the Court is further invited to the fact that 

in the decedent's application for conversion into the individual life 

insurance policy, decedent's application was made: 

"IN .ACCORDANCE WITH THE PROVISIONS OF GROUP POLICY NUMBER 
E-L~804-479, CERTIFICATE NUMBER 4330 11 

.Accordingly, this defense is E:.2£ foreclosed by the parenthetical 

language in the individual converted policy stat~ng that the provisions 

thereof and the application therefor were the 11entire contract" •. 

Furthermore, the plaintiff's Motion for Judgment,-signed and 

£:1.1ed herein by plain·tiff's counsel,-expressly bases plaintiff's claim 

not only on the subsequent converted individual policy but also on the 

group policy. 

LEGAL PROPOSITION REGARDING THE GROUP CONTRACT: 

The group policy contains undertakings of the insurer to insure 

the lives of members of the insured group, but this undertaking applied 

only to persons falling within its unambiguous eligibility provisions. 

The plaintiff asserts the "entire contract" provisions of the 

individual policy constitute an insulating wall to prevent any defense 

which considers the provisions of the group policy requiring full time 

cmployr.::.~l"lt (30 hours per weel~, etc.). 

22 



UNCONTESTED FACTS: 

The attention of th~ Court is invited to the uncontested facts 

that within nine~y days (Mch 1 - Y~y 29) decedent had: 

1. availed himself of participation in the group. policy; 

2. stated that he had terminated his employment in the group; 

3. obtained an individual life policy by conversion on the · 

basis of the group policy; 

4. died from the same cancer disability which had prevented 

·-decedent from working 30 hours per week· at his law o.ffice,· 
1 . 

which fact made decedent ineligible for participation in 

the group policy; 

S. When the insurer learned that decedent had been totally 

disabled and thus ineligible for participation in the 

group 'policy, it rescinded the contract and made full 

refund to.the plaintiff (which she accepted). 

The defendant believes that this "entire contract" assertion 

is identical in effect to the same insulating ·wall of "incontestability" 

provide4 in the group polici~s when the defense of ineligibility, 

existing at the begtnning of a group policy, arises after the contestable . 

period has elapsed. 

The undersigned has carefully ex~mined the authorities and 

while no case has been found directly in point with the issue here, we 

submit that the legal principles treated in the attached photocopy of 

Fisher v. United States Life Insurance Company, 249 F.2d 879, 
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(U.S. CCA - 4th Circuit) applied with equal force and effect to the issue · 

·in the instant case, namely, that an insurer is always permitted to 

show that the alleged insured was outside the class of persons insured 

·and p~rforce <;:overage did not include the allegedly insured decedent. 

This principle. is essentially similar to that in our case. 

Attention of the Court is especially invited to the opinion rendered by . · 

Judge Haynesworth (page 882) (concurred in by Chief' Judge Parker and 

Judge ~obeloff). 

· "It" [the incontestable clause] "was never intended to 
enlarge the coverage of the policy to compel the insurance 
company to insure lives it never intended to insure or to 
accept risks or hazards clearly excluded by the t~rms of 
its policy" [brackets and words therein supplied]. 

THE EVIDENTIARY REQUIREMENT: 

The defendant urges that the issue of ineligibility of the 

plaintiff's decedent for coverage under the master policy was plainly 

stated in its Grounds of ·Defense. Since that issue was raised with 

the filing of the Grounds of Defense, the burden of proof on the issue 

of full time employme~t is clearly upon the plaintiff. Our authority. 
. . . 

for this requirement is Washington National Life Insurance ·Company v., 

Burch, 270 F .2d 300 (at page 304) (u.s. CCA - 5th C~rcuit). That · 

op~nion is also attached hereto. 

CONCLUSION: 

Based upon the above reasons and authorities, the defendant 

believes and therefore submits that summary judgm~nt should not be 

considered by this Court and that judgment should be entered. only when 
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the entire facts and circumstances regarding the employment status of 

the decedent, George David Tyree, Jr., have been fully developed and 

considered by Court and jury. 

WICKER, HASKINS & HUTCHENS 
Attorneys-at-Law 
Suite 706 Mutual Building 
Richmond, Va.. 23219 
Phone (804) 643-3506 

• BRODNAX HASKIN 

. "CERTIFICATE 

I hereby certify that a true copy of the foregoing 

Me~otandtim Brief by Defendant's Counsel was mailed on this 4th day of 

February, 1977, to Daniel H. Borinsky, Esq., 14908 Jefferson Davis 

Highway, Woodbridge, Virginia·, 22191. 
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ISSUE 

SUPPLEMENTAL MEMORANDUM OF LAW 

IN SUPPORT OF PLAINTIFF'S 

MOTION FOR SUMMARY JUDGMENT 

Is the defense of decedent's Ineligibility for group coverage 

available to the defendant Insurance company where the insurance company 

issues a subsequent policy in exchange for the decedent's surrender of his 

coverage under the predecessor group policy certificate? 

STATEMENT OF FACTS 

This memorandum supplements plaintiff's previously submitted memor­

andum in support of her motion for summary judgment. Accordingly, the 

previous statemen~ of facts is adopted for this memorandum. 

ARGUMENT 

I. DEFENDANT'S OPTIONAL INCLUSION OF LANGUAGE OF INTEGRATION 

IN THE EXCHANGE POLICY CONSTITUTES A WAIVER OF HIS RIGHT TO RELY ON DEFENSES 

APPLICABLE TO THE PREVIOUS POLICY. 

As stated In Plaintiff's earlier memorandum, defendant has admitted 

issuance of the group insurance policy-and issuance of the Individual exchange·. 

policy insuring the I ife of the deceased. The sole defense relied upon In 

this Court for defendant's non-payment of the proceeds of the conversion policy 

is "that the named Insured [G. David Tyree]·was· not a 'ful 1-time employee' of 

a member of the Insured group nor 1 1n active service' at his customary place 

of employment;" and, that the insured" was not a 1ful 1-time employee' of any 

member of the insured group, and was not in 'active service' and was not other-

wise elgible for such insurance." (Quotes are from defendant's GROUNDS 

OF. DEFENSE) . A I I these defenses reI ate to the group poI icy wh 1 ch was 

surrendere~ in return for the subse~uent .indivldual policy; none relate to 

the Individual policy. 
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Nowhere in the second policy are there any statements or represent-

ations with respect to Mr. Tyree's work activity. Moreover 1 the second 

exchange pol icy contains the following language: 

This Policy includes all pages and any supplements 
and the application, a copy of which Is attached, and 
this constitutes the Entire Contract. In the absence 
of fraud, all statements made by the insured shall be 
deemed representations and not warranties and no such 
statement shal I be used ln.defense of a claim under the 
Pol icy unless it Is contained in the written appl.ication 
and a copy of the application Is attached hereto when the 
Policy is issued. 

(Source: p. 5 of the exchange policy). (emphasis added). 
(See Exhibit "A" attached hereto). 

A provision such as the one quoted above is generally required to be 

•• included in a life insurance contract issued in the State of Virgin·ta. How-

ever, Virginia Code Section 38.1-405 provides as· follows: 

Sec. 38.1-405. STANDARD PROVISIONS NOT REQUIRED IN CERTAIN 
CASES. -The provisions of Sections 38.1-390 to 38.1-404 do 
not apply to policies of reinsurance, or.to policies issued 
or granted in exchange for lapsed or surrendered policies, 
or to group insurance, or to policies Issued by fraternal 
benefit societies. 

(Code of Va., 1950, as amended). (Emphasis applied) 

I. Virginia Code Section 38.1-390. Standard provisions required~· No policy 
of I ife insurance other than industrial insurance, annuities, _and pure endow~ 
ments with or without return of premi urns or of premi urns and i riterest, sha II be 
delivered or issued for delivery in this State unles$ it contains in substance 
alI of the provisions prescribed in Section 38.1-391 to 38.1-402 of this article 
(Code 1950, Section 38-371; 1952, c. 317). 

Virginia Code Section 38.1-393. Policy constitutes entire contract; statements 

I' deemed representations. In each such pol icy there shall be a provision that the 
policy or the pol Icy and the application ther&for if a copy of the application 
is endorsed upon or attached to the policy when issued, shal I constitute the 
entire contract between the parties, and that alI statements made by the in-
sured shal I, in the absence of fraud, be deemed representations and not 
warranties 1 and that no such statement.or statements shal I be used in defense 
of a claim under the pol icy unless cotalned In a written appl !cation and unless 
in a wr i -Jt0n app I i cation and un I ess a copy of such s·ratement or staterrien:rs be 
endorsed upon or attached to the pol idy when issued. (Code 1950, Section 38-371 
(3); .1950, p. 179; 1952, c. 317) 

source: Michies Code of Virginia, Vol. 6A, 1976 Repl. Volume. (emphasis ·supplied) 
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in other words, the defendant insurance company had the option of whether or 

not to include the intergration language of Section 38.1-393, and it knowingly 

voluntarily, and intentionally chose to do so. The insurance C?mpany, not the 

decodant, chose to include this language. 

The case of Sivertsen vs. Guardian Life Insurance Company of America, 

423 F. 2d 4~3, (4th Cir., 1970), a copy of which is attached as exhibit "B", 

is the only reported case construing this statutory provision. In Sivertsen 

a group insurance policy was issued to Virginia Wesleyan College. On August 10, 

1965, in connection with the installation of the group insurance plan, the 

deceased/insured, Sivertsen, filed a written application for coverage there-

under. According to the Court, his application for original coverage contained 

false and material misrepresentations with respect to his prior health history. 

Approximately four and one-half months later, on December 31, 1965, Sivertsen 

terminated his employment with Virginia Wesleyan Col lege. On January 12, 1966, 

within pelmissible time I imits, Sivertsen formally applied for conversion of 

the group policy to individual coverage, which policy became effective on 

February 16, 1966. Sivertsen died about four months thereafter in June 1966. 

On the subsequent suit by the insured's widow/beneficiary, the principal 

defense upon which the insurance company rei ied was the alledgedly false and 

material misrepresentations made by the insured in obtaining coverage under the 

original group plan~ The widow argued that under Virginia law, the insuranc~ 

company was not entitled to assert a defense of misrepresentation because the 

written application was not endorsed upon or attached to the insurance policy 

when issued. In that regard, although the second policy contained no language o 

of integration, she argued that the Court should read such language into the 

policy pursuant to Sec. 38.1-393, QP..Cit. Tho Fourth Circuit rejected her argu-

ment, saying that pursuant to Sec. 38.1-405, such language was not mandatory~ 

The Virginia statute relie~ upon Section 38.1-393, Code of Vir-
1 9inia of 1950, has no application here by virtue of Section 
I 38.1-·405, which specifically exempts ''policies issued or granted 

:1 in exchange_ for lapsed or surrendered policies***''. By its terms, 
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the original policy expired some six weeks after Sivertsen 
terminated his employment with Virginia Wesleyan College on 
December 31, 1965. On January 12, 1966, within permissible 
time limits, Sivertsen had formally applied for its conversion, 
and his wife had returned the original policy on January 25, 
1966. The converted policy became effective automatically on 
February 16, 1966, which was 31 days after the last premium 
due date. The pol icy sued upon was therefore the converted 
policy which was not subject to the requirements of Section 
38.1-393 of the Virginia Code by virtue of Section 38.1-405. 

Sivertsen v. Guardian Life Insurance Com any of America o .cit. 
at p. 447 emphasis supp led • 

Accordingly, the insurance company was permitted to Introduce evidence relaTing 

to the lnsured/decedant's application for the original group coverage and 

ultimately to avoid liability on the policy. To the contrary, had Section 
l 

38.1-393 applied, the insurance company would have been barred fromtrelylng 

upon al leged~mlsrepresentation cont~lned in the application for the original 

pol icy. 

The facts of Sivertsen are virtually Identical to the facts In this 

case as alleged by the defendant. However, in Sivertsen the omission of 

38.1-393 language enabled the insurance company to avoid I iabi I ity. On the 

other hand, in the case at bar, the exchange policy did contain language such 

as that provided in Section 38.1-393. And, as is clear from the terms of 

Section 38.1-405, and from the Sivertsen decision, the inclusion of such 

language in exchange pol lcies Is not a requirement of Virginia law. It was 

thus included at the option of the insurance company. The Kegley case, previ­

ously discussed in plaintiff's earlier memorandum provides a clue as to why it 

may be desirable from an insurance company's viewpoint to Include language of 

integration such as set forth in Section 38.1-393. 

In Provident Life Insurance Company vs. Kegley, (199 Va. 273)., an 

employee converted his group pol icy to an individual pol icy following termin­

ation of his employment. In the event of suicide within two years of its 

issue date, the exchange policy I imited the insurance company's liability to 

a refund of alI premiums paid prior to death. Less than six months from the 

effective date of the exchange policy, but over two years after th~ effective 
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'I 
date of the insurance coverage under the predecessor group pol icy, Kegley 

committed suicide. The beneficiary under the second pol icy argued thai the 

I · ·d d I su1c1 e occurre more than two years after the effective date of Kegley's group 

coverage and that the new policy was "merely a continuation" of the insurance 

provided for under the group policy. The insurance company, on the other hand, 

argued that the conversion policy was a completely new contract, and that tne 

suicide occurred within two years of Its plain terms and this limited the 

liability to premiums paid. The Circuit Court heard the case on an agreed 

statement of facts and awarded Mrs. Kegley judgment. The Supreme Court of 

Virginia reversed. 

Inasmuch as the Kegley case has been cited and extensively discussed 

in Plaintiff's earlier memorandum, it is not necessary to repeat that dlscus-sio 

here. However, It Is Important to add that the Virginia Supreme Court's ruling 

in Kegley was, in part, based upon finding the following language In the 

exchange poI l cy: 

A clause in this pol icy [the cQnversion policy] also provided: 
"This policy has been issued In consideration of the application, 
a copy of which Is attached to and made part of this policy, 
and of the payment of premiums as provided herein. This eol Icy 
and the application for It constitute the entire contract**"· 

-Provident Life Insurance Company v. Kegley, op.clt.,p 277 

This language Is substantially the same as Sec. 38.1-393. At the time of the 

issuance of the Kegley pol icy, the Code of Virginia contained what are now 

Code sections 38.1-390, 38.1-393, and 38.1-405, above discussed. Accordingly, 

the Inclusion of the above language In the Kegley pol icy was wholly voluntary 

on the part of Kegley's Insurance company and unilaterally beneficial to it. 

The combination of sections 38.1-405 and the Kegley and Sivertsen 

declsdons presented the Insurance company with a choice of alternatives. ·They 

could Include language of Integration and protect themselves in the event the 

Kegley factual pattern reoccurred. Such protection would be at the risk of 

exposure, however, in the event the facts of Sivertsen were repeated. On the 
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other hand, pursuant to the express provisions of Sec. 38.1-405 and the ruling 

in Stvertsen, the-insura~c~ company could have omitted the language of inte-

gration in the second exchange policy, and thereby preserved their defenses 

in respect of the original application. The Guardian Life Insurance Company 

of America pursued the second alternative. They based their successful defense 

In Sivertsen upon the alleged misrepresentations in the original application. 

Provident Life Insurance Company opted for the former atternative and.a~oided 

I iablll.ty In Kegley. Thus, an insurance company operating in Virginia knows 

in advance and can legitimately expect the Courts to honor whatever document~Ti 

at ion arrangement they choose to use. That is, they can structur.e their · 

documentation in such a ~ay that each policy is independent of the other, such 

as was the case In Kesley. Or they can structure their documentation In such 

a way as to connect the two policies, thereby preserving their defenses 

relating to both, such as was the case in Sivertsen. What an insurance 
That Is, 

company cannot 1.e9.i:timately expect is to have It both ways. they cannot .expect 

a Court to connect the two policies, when their own documentation disaffirms 

this connection. That is what this Court Is being asked to do In this case. 

I • The defendant has deliberately cast the second policy as an Independent entity. 

I· It achieved, thereby, pursuant to Kegley, an extension of the suicide liability 

I imitation. Accordingly, it should not be heard to say that the policies are 

connected. Rather, it should bear the logical result of its own deliberate· 

draftmanship. 

From the Kesleycase, it can be seen that .an insurance company was 

able to excape liability to a putative beneficiary by characterizing the 

second, exchange poI icy, as a separate pol Icy and not as a mere continuation 

earlier group coverage. Accordingly, it can be presumed that the voluntary 

inclusion on the part of the defendant of the language of intergration in the 

second, exchange pol icy, was not accidental or haphazard. Rather, it Is . 

evident that the inclusion of this wording in the policy was deliberate and 
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·1 carefu I I y chosen. 

I 
The following statements by the Virginia Supreme Court, 

although made in different factual contexts, state the general rules in 

Virginia with respect to the interpretations of the I ife insurance contracts. 

I They are particularly appropriate in this case In which we are dealing with the 

·I interpretation and legal effect of the language contained in the second policy: 
I 
i 
i 

and, 

In Stratton vs. ·New York Life Ins. Co.,l 15 Va. 25j, 78 ~.E. 
636, the court, quoting w1th approval from Georgia Home Insur­
ance C., v. Kinnier, 28 Gratt. (69 Va.) 105 said: 11The maximum 
that the words of an Instrument shall be taken most strongly 
a alnst the art em loin them, 1 is articular! a ro riate 
in the construction of a po icy of insurance, and especia y 
of such conditions as we are now considering. The instrument 
is wholly the work of the underwriter, and is usually filled 
with a multitude and variety of stipulations, seldom. read by 
the assured when he accepts the policy, and, If read, rarely 
if ever understood, abounding In forfeitures and in provisions 
generally harsh and difficult of performance, it should be 
strictly construed against the Insurer, and liberally In favor 
of the Insured. · 

Harrison vs. Provident Relief Association, 141 Va. 659, 671 
(1925). (Emphasis supplied). 

If language used In an Insurance policy is susceptible of two 
meanings, one of which will permit recovery and the other will 
not, 'the language should be constued most favorably to the 
insured. s·ee National Fire Ins. Co. v. Dervishian, 206 Va. 5631 

-Jackson v. North American Assurance Society, 212 Va. 177, 179 
(1971) 

Additionally, keeping ln. :mind that It was the choice of the insur-

ance company to Include the language of intergration in the seco~poJicy, the 

following statement made by the Virginia Supreme Court on June I I, 1976 in 

interpreting an lntergratlon clause In a contract between an owner and a 

building contractor is particularly appropriate here: 

"the ru I e which exc I udes paro I evIdence when offered to vary 
the terms and conditions of an integrated written contract has 
nowhere been more strictly adhered to in its integrity than in 
Virginia. It, in effect, declares that, where parties have 
reduced their contract to a writing which imposes a legal obli­
gation in clear and explicit terms the writing shal I be the sole 
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memorial of that contract, and it is conclusively concluded· that 
the wr1t1ng contains the whole contract, and is the sole evidence 
of the agreement." (Citation omitted). Pulaski Bank Ex'r v. 
Harrell, 203 Va. 227, 223, 123 S.E. 2d 382,· 387 (1962) 

See also High Knob, Inc. v. Allen 205 Va. 503, 506, 138 S.E. 2d 
49, 52 (1964); Durham v. Po61 Equipment Co., 205 Va. 441, 446, 
138 S.E. 2d 55, 59 (1964); Enlow & Son v. Hlggerson,201 Va. 780, 
789-90, 113 S.E. 2d 855, 862 (1960). 

-Erhl ich v. Hendrick Construction Co., 217 Va. 108, 112 (1976). 
(Emphasis suppl led). 

It was the Insurance company which chose to Integrate the second policy and 

they should not be permitted to circumvent its legal effect. 

2. THE EXPRESS NEGATION OF ALL RIGHTS, PRIVILEGES AND BENEFITS 

UNDER THE GROUP POLICY, WHICH IS CONTAINED IN THE APPLJGATION FORTHECON­

VERSION POLICY, CONSTITUTES A BAR TO DEFENDANT'S REL,.YING UPON ANY DEFENSE 

RELATED TO THE ORIGINAL GROUP POLICY. 

There Is other language chosen by the Insurance company which mani-

fes+s an intent to look only to the second policy for a determination of the 

rights of the parties. In the application tor the second policy, the decedent 

signed the following declaration: 

"I hereby surrender said certificate, •.. and in consideration 
of the issuance by North American Life and Casualty Company, 
Minneapolis, Minnesota, of the policy herein applied for, I do 
hereby relinquish all rights to privileges or benefits under-­
sa r d Group Po 1. icy or Emp I oyees Po I icy, 

(source: p .3·ot the exchange policy (emphasis added)~ (See Exhibit 
. "C" attac!)ed ijereto). 

As counsel for.defendant argued at the pre-trial conference, both 

·Provident Life Insurance Co., v. Kegley,<l99 Va. 273) and Philadelphia Lite 

Insurance Co., v. Erwin. (165 Va. 469) are stilI good law In Virginia. The 

Vtr·ginla Supreme Court In Kegley dlstlngulshod, but did not overrule Erwin. 

It is interesting to note the language contained in the appl !cation for the 

second Erwin policy; 

Said release also expressly states "that the new policy described 
above is issued on the basis of the appl icatlon of the original 
policy, which application shall be taken and considered as the 
application for said new policy and a part of the new contract of 
insurance." 
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l Philadelphia Life Insurance Co. vs. Erwin, Op.Cit., at p. 474 

Such language is exactly opposite to the language contained in the Tyree 

conversion application, above cited. It is suggested that Kegley could very 

wei I have been decided differently if language similar to that used in ·Erwin 

above cited, had been used in Kegley. Further, as indicated in the Plaintiff's 

earlier memorandum of law, Kegley has been cited with approval in two subse-

quent cases: Moore vs. John Hancock Life Insurance Company, (398 F.2d 154~ 1968 

11 reversing and remandingi and 432 F. 2d 823, 1971, reversing 4th Cir.) and 

Binkley vs. Manufacturer's Life Insurance Company (471 F.2d, 889, lOth Cir., 

1973). The Court in Binkley, like Kegley referred only to the second policy in 

reaching its decision. However, the Court in Moore, although it cited Kegley 

with approval, connected the original group pol icy with the later exchange 

policy and noted the following: 

Counsel appears to have overlooked that the application . 
for conversion signed by Moore Included the provision "this 
application ••..• with the application on which the original 
Policy and Annuity was issued, shall be a Part of the new 
policy and copies of said application shall be attached to 
the new Pol icy. 

Moore vs. John Hancock Mutual Life Insurance Company, Op.Cit. 
Supra at page 159 (emphasis supplied). 

In summary, in Erwin and Moore, the conversion applieatton expressly 

Incorporated the terms and representations contained In the or.iginal appl icatio 

and made It a part of the new exchange policy. The respective Courts In those 

cases connected the original and conversion policies. On the other hand, while 

the entire pol icles are not set forth In Kegley and Binkley, the dlplnlons In 

these latter two cases do not reflect the presence of any such connective 

la_nguage in the conversion application. In those cases, the respective Courts 

refused to connect the two policies. The Tyree conversion application express! 

negates a connection between the original and subsequent pol icles. Again, this 

express negation was inserted by the insurance company. Accordingly, they 

should not be permitted to take the inconsistent position that the two policies. 
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are one. 

CONCLUSION 

It is suggested that under existing decisions and case law, the de-

fendant insurance company had a choice as to whether or not to connect the two 

policies. Under Section 38.1-405, and under Erwin, Moor:e, and Sivertsen, they 

could have preserved any rights with respect to the first pol Icy by merely 

connecting the two on the appl !cation for the second conversion policy and 

omitting language of integration in the second policy. Of course, such a 

connection may have subjected them to I lability if the facts of Kegley were 

applied to such a set of documents. On thelother hand, they could have chosen 

~ and did choose, to negate the initial pol icy In the ap~lication for the second 

II poI icy and to inc I ude I anguage of integration in the second po 1 icy. 

submitted, therefore, that in accordance with the Virginia statutory and case 

I 

It is 

law; above cited, that the language contained In the application for conversion of 
combined with the language of integration.contained in th 

of the initial pol icy; constitutes a waiver on the part of the insurance seco d 
pol i y. 

company ~ith respect to any rights or defenses which they may have under the 

original pol icy. In deciding Kegley, the Virginia Supreme Court relied upon, 

In part, the following language from the North Carolina case of Lineberry_ vs. 

Security Life Insurance Company, 77 S.E. 2d 652: 

Provident Life Insurance Co. vs. Kegley, Op.Cit. p. 279 (Emphasis 
suppJ ied). 

It Is suggested that this analysis and conclusion Is equally applicable to the 

Tyree policies. In accordance with the foregoing, Plaintiff respectfully renew 
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its request for the Court to grant her motion for summary judgment in the amoun 

sued for. 

BORINS 
Nageotte, Borinsky & Zeln1ck 
14908 Jefferson Davis Highway 
Woodbridge, Virginia 22191 
Counsel for Plaintiff 

KETTI M. TYREE 

1/i1J)J1k-::w~ 
. By Counsel ~ 

Ill 
I hereby certify that I have thIs ~ - day of ~;:c'/1 . , 

1977 mailed, postage paid, a copy of the foregoing to E. Brodnax Haskins, Esq., 
Johh J. Wicker, Jr., Esq., and Floyd C. Bagley, Esq., counsel for defendant. 
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Ownership. lhc Insured sholl Ge lito Owner of this 
r'olicy, unless otherwise provided. With til() exception of • any benefit poyublo to the Benoficiory, the Owner, subject 
It! tho ri9hts of any assignee, shall hove all rights, privileges 
.ond benefits contained in this Policy. ' 

Beneficiary. ll.e Ooncficiary shall be m designated in 
the application of this Policy unless otherwise provided. 
Any primary Beneficiary shall hove on interest superior to 
any contingent Beneficiary:. The interest ·of ony Beneficiary 
who dies before the Insured or in a common disaster with . 
the Insured shall terminate at the death of any such Bene­
ficiary. II no other Beneficiary is living ol tho death of the 
Insured, the proceeds will then be paid to the then Owno·r 
of this Policy, if living, otherwise to the executor or admin­
istrator of the Owner's Estate. 

The right to change the Beneficiary in this Policy has been 
reserved to the Owner unless otherwise provided in a 

writtun slolt~ment fried with tho Company at its llomo 
Oflico. Subject to tho riohts of any cmignoo or. irrovocoLio 
Ueneficiory on record wHh tho Company, a new Oonoficiory 
moy bo dcsignotod by filing ot th1l Homo Office of tho 
Company a wrille.n request in a form satisfactory Ia tho 
Company, and siqnod by tho Owner. A change of Oonc· 
ficiory will toke effect when it has been rocordod of tho 
Home Office of the Company; but onc,o recorded, whothcr 
tho Insured is living or not, the chango of Beneficiary shall 
relate bock and toke effect os :of its dote of execution, 
except with respect to ony payment·.mode, or action Ioken, 
by the Company bofore tho recording. . 

Assignmont. An assignment of this Policy shall not bo 
binding until the Homo Office of rho Company ho~ received 
and has recorded a ·wrilten instrument to that effect. Tho · 
Company assumes no responsibility for the validity or suffi­
ciency of on assignment. 

GENERAL PROVISIONS 

I The Entire Contract. This Policy in~ludes all pages ·:;-,..~l 
dtW SoFit~fomeMis and rho application, ~ copy of which is 
attached, and this constitutes the Entire Contract. In the 
absence of fraud, all statements mode by the Insured shall 
be deemed representations and not warranties and no such 
statement shall be used in defense of o claim under tho 
Policy unless it is contained in rhe written orplicalion and 
a copy of the application is atta'ched hereto when tho 

Policy is issued. 

Only the President, a Vice· President, the T reosurer, or 
· the Secretory of the Company shall hove the rower on 

lbeha'lf of the Company to modify or waive o_ny of the pro'"J 
visions of this Policy, and then only in writing. ·- ' 

Payments By The Company. All benefits under this Policy 
are prwable at the Home Office in Minncarolis, Minne­
sota. At the time ~~ such payment the Company may require 
the surrender of this Policy. Any indebtedness or premium 
duo ond unpaid will be deducted from such payment. On 
any Policy providing lor them, the Company may defer tho 
granting of o Cosh Surrender Value or of o Cosh L·oan, 
except to pay premiums on policies of this Company, for the 
period permitted by low but not exceeding 6 months after 
receipt of the application therefor. 

Incontestability. This Policy shall be inconlostoblo alter 
it hos been ·in force during the lifctimo of tho Insured for d 
period of 2 years from irs Date of Issue, except for: 

(1) the nonpayment of premium; 

(2) crny provisions rofotinq io benefits in oven! of total 
and permanent disability; 

(3) any provisions rclatinu to additional insurance bono· 
fits in event of death by occidental means. 

Suicide. If, within 2 years lrom tho ·Doto of Issue, rho. 
death of tho Insured occurs by suicide, while sono or insono, 
the liability of the Company hereunder shall bo limited to 
the return of an amount equal lo the promiums paid, loss 
any indebtedness to the Company on account of or secured 
by this Policy. 

Policy Months and Policy Y cars. Policy months, years 
and anniversaries shall bo determined from tho Policy Date. 

lndobtcdncss. Tho term indobtedno~s os usod horein shall 
rofor to indebtedness secured by this Policy. 
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EXHIBIT 1"8" 

SlVl~RTSEN v. GUARDIAN LlFE INSURANCE COMPANY OF AMERIOA 443 
Cite nH 4:!:1 1·'.2d 4·13 ( 11170) 

help in the prosecution of Dix, anrl the after return of an indictmertt in the ab­
~ria! f"III.IJ"t con·cctly found that no such l\cnce of the defendant's attorney unless 
iuf•.•rmnti"n Wll~ !!Uppli(•cl. At both con- tht> attorne:r· consents thereto. 
fert'IH't'S the Go\·emment rounscl urged The several other at·guments ndvnncecl 
Dix tn t:t'll!IUit his attorney. No plea of by one or more of the defendants on this 
s~u!lt~· w11s entHed, and nothi.ng Dix sairl appeal have been considered, but we find 
wa~ brought to the attention of the jury. them so lacking in merit that discussion 

!':"e\'<:rthflles)l, on this appeal Dix is not required. 
nri.UP.s that the remarks of the Gove.-n- Affirmed. 
m(•nt nttorneys that Caplinger could not 
~l'ro:d i\·elr rept·esent both De Pugh and 
nix ~o undermined Dix's confidence in 
C11plinyer that he refused to follow the 
lnltl'•·'s Rtlvice to testify in his own be­
lu;Jf. Af'. noted above, it was Diic's rc­
fu,~tl to testify or to put on other tl•sti-
11\0IIY llt·ovidiug evidentiary support fot· 
ad! r) f 'he facts assumed in the hypothet- "·· 
ir·l!t rrtt<>:>tion that led the court to with-. 
tlr11w tl.c! hypr>thetical question and the Phyl1111 J. SIVERTSEN, Appellant, 
iu~v·~ily ddrmse. 

If Sllch a contention had been matlt! at 
thr •.rial. ar:~l if there was factual sup­
pod for it in the record, reversal might 
~~~! !H!CC.'I:mry. But Dix does not provide 
a ,,.,.,,nf reference showing that such a 
(•ontentiou wus advanced in the ll'iul 

"""""-M•11 t. nor has our own examination of 
tl••· '""'~ord re\'l!tlled one. l\Ioreover, inso­
fa•· srQ "''' have been able to determine 
wi•.h•.rut f.he assistance of Dix's counsel, 
thr.• l"t!•:orc! <'(•ntnins no factual support 
for· 1111.! ns!'ertion that Dix declint!d to 
h!'ltify berause he had lost confidence in 
C':IJ'Ii'1J.!U' n;; n result of Dix's meetings 
will~· novcrument attorneys or otherwise. 
C"uplins~et· r•~1•resented Dix throu l{hout 
l.he trial, .!\toreover, at the point in thn 
tl"iitl when Dix refused to testify, he was 
q\ll•!ltiMted by tl1e court and gnve no in­
timntirm that such refuf'.al wns ba11ed 
upon 11 lo.:1s of confidence in Caplinger·. 
l'itJH!Iy, on this appeal Dix is reprellcnt­
cd by Caplinl!"er's general partner, James 
S. Mnnn. 

\Vr! conclude thnt the trial court did 
not f'IT in refusing to dismi11s the cn11c 
II~ to Oix J•ecnugc of the inci<fr.nts de­
scrihc:d nbr:>vt•. \Ve do, howcv•!r, nti!Rt 

vigorously rrJncw the caution expressed 
in ColtfJiilr•n, see note 12, stt1JI·a, lhnt 
!•ros~c·clll in~ unci law enforcement offi­
cial!! !l!wuld not confer with dcfenrlnut11 

v. 
The GUARDIAN LII''E INSURANCE 

CO:\IPANY OF AMERICA, 
Appellee. 
No. 13282. 

United States Court of Appeals 
Fourth Circuit. 

Argued Dec. 3, 1HG9. 

Decided Jan. 28, 1970. 

Rehearing Denied March 23, 1970. 

Action on life policy. The United 
States District Court for the Enstel'JI 
District of Virginia, at Norfolk, John 
A. MucKenzie, J., granted insurer's mo­
tion for judgment notwithstanding thr: 
verdict and insured's widow nppenlcd. 
The Court of Appeals, Harvey, District 
Judge, held that whe1·e insm·ed in com­
Jlleting npplication for policy of term 
life insurnnce answered negatively (JUI'':!­

tions whether he had ever had henrt 
trouble, high blood pressure or circula­
tory impairment and in response to que'l­
tion whether he had consulted Rny medi­
cnl prlictitioner disclosed nume of fam­
ily physician who had treaterl insurrd 
for flu, nnd insured did not mention hi!! 
Navy medical record which cont:liJlf~d 

reports of three physicians which Jeri to 
Navy's conclusion that insun'ti wns en-
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titled to permanent disability rating,· 
insurer was not linble on }lolicy. 

Affirmed. 

Craven, Circuit Judgt>, dissented. 

1. Jnsunmce C=>292 .. t; 
Where insured in completing appli­

cation for policy of term life insurance 
amswered negatively <1uestions whether 
he had e\·cr hnd heart trouble, high 
blood pressure or circulatol')' impair­
ment and in response to question wheth­
er he had consulted any medical practi­
tioner disclosed name of family physi­
cian who had treated insured for flu, and 
insured did not ment.ion hi'J Navy medi­
cnl record which contained reports of 
three physicians which led to Navy's 
.conclusion that insu1·ecl was entitled to 
permanent disability rating, insurer was 
not liable on policy.· 

2. Insurance c=>233 
Under Virginia law, fnlse material 

representation voids life policy. 

S. Fctlernl Civil Proem In rr. ¢::;>21-16 
Where insurer successfully defend­

ing appeal by widow nf insured under 
life policy unnecegsnrily caused matters 
to be included in joint ll!l)ICndix, portion 
of costs of appeal would be inlJIOsed on 
insurer. Fed.Rules App.Proc. rule 
30(b), 28 U.S.C.A. 

On Petition fot• Rcht!nring 

4. Jnsnrunce <l=>27l.2 
Where insured nfh~t· te•·minating 

employment formally llllPiied for conver­
sion of group polic~·. mul original policy. 
was retu1·ncd and Cl•ll\"Ntt•d t•olicy bc­
r.amc cff<'ctive bcforr. insurr.d's denth, 
policy suNl on by willow of inliUJ'NI was 
the converted t>olicy, granted in ex­
change for 11urrcndered polit•y; hence in­
IIUI'Ct' w;u1 not prcchlllc·d from 11sserting 
dl!ftmse of misl't'lll'":l'.!nlnlion on ground 
that written application WM not en­
!lorsrd upon o•· attuched to policy in 
i1twstion. Code Va.HW.l, §§ 38.1-3!!3, 
38.1-405. 

Joseph A. Gnwrys, N~rfolk, Vn. (Van­
Deventer, Black, Meredith & Martin,· 
Norfolk, Va., on br~ef), for npJlellant. 

William C. Worthington, Norfolk, Vn. 
(Williams, Worrell, Kelly & Worthing­
ton, Norfolk, Va., on brief) for appel­
lee. 

Before WINTER and CRA \'EN, Cir­
cuit Judges, and HARVEY, District 
Judge. · 

HARVEY, District Judge. 
Suit on a life insurance policy issued 

by The Guardian Life Insurance Com­
pany of America (Guardian) was 
brought in the court below by the widow 
of the deceased insurctl. Following a 
three-day trial, the jury returned a ver­
dict C?n January 10, 1968 in fnvor of the 
widow in the amount of $20,000. Mo~ 
tions for n directed \'crdict, for judg­
ment n. o. v. and for a new trial made by 
Guardian before the enh·y of juclr.ment 
were denied by the District Judge for 
reasons stated in a Mt!morandnm filt?d 
February 1, 1968. Clniminr. that the 
insured made statement!! in the applica­
tion for the insurance policy which were 
materially false, GU1u·din•1 thereafter · 
filed under Rule 50(b), F.RCiv.P., an­
other motion for a judgn,lmt u. o. v. 
The trial testimony wns written up and 
reviewed by the District Judge wl1o sub­
sequently filed a Memorandum Order 
dated December 30, 1968 concluding that 
he had erred in his cnrlif)l' rnling and 
granting' the inanrancc compnnv'R mo-
.tion. . · • 

From the setting aside of the jury 
verdict and the entry (lf jurlgrnent fot• 
Guardian, the wiclow ni)W lll'Jll'ill~. We 
affirm for the reason that the ·t'nlv rea­
sonable conclusion thnt cnn ·be ;lrawn 
from the evidence is thnt the influred 
made materially fal:.~e st:~tem~nts con­
cerning his hl>alth in filling out the RII· 

plication which resulted in the i11sunnce 
of the policy In ,QUCNtion. 

[1) Lt. Col. Warren S. ~h·<'rtstm, the 
insur(!d, retirt~d f•·om the Marine Corps 
in 1962. In early 1965, l•t• r.ccf'llted ·a 
position with n new etlucntit•lllll institu-
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tion known 11~ \'it•ginia Wesleyan Cnl- of administrative experience as a regu­
lt•s,re. 'I'hrtms:h a friend who wus 1111 lnt· officer in the United States l\lnrinc!l, 
:u!ent c•f Guardian, he arranged fot· a so-· ami he himself was instrumental in ar-
eallt~tl ''bnby group" insurance plan for nmging for the purchase by the collt>gl' 
t•mployees of the college. On August 10, of the plan of which his own policy was 
1%5, Sivcrts~::n himself filed a written a Jllll"t. On July 19, 1965, only three 
awlkntion with Guardian for an i111li- weeks before he filed the awlication, 
vidual policy of term life insurance to Sivertsen had been advised by the Physi-
be issu.;>d undcr the plan. Included in cal Review Council of the Navy Depart-
the application were the following que'!- mcnt that he had been found unfit to 
t ions: perform the duties of his rank because 

"B. * * * of physical disability and was being re­

"4. Hiwe you consulted any physi­
cian or medic~! practitioner or bcen 
trl'nted in anr hospital, clinic, stllli· 
tnrium or similar institution ~uring 
the fJast five· years? * * * 

"C.l. Are you now ill? 
"2. Have you ever had heart trou­
hlr., cheRt pain, high blood pre1:1surc 
or uny othet· circulatory impnil·­
ment, * * * or had any other 
~ " * health impairment?" 

The lllll'lkation further provided thnt if 
the an~wel's to any of these question!! 
wo11ltl he "yes" then the applicant should 
J•ivc cl(~taii<J "including the results of nny 
t•uutinc physical examinations or pcl"i­
utlit: phy,.;icul chf'ck-ups." Sivertsen an­
.~Wt!n•d "No" to questions C.l. and C.2. 
Plld "Ye:~" to qttc:~tion B.4. The only rlt•-
1 aiii'IHJIJIIied wn!l information that he h111l 
1·onsu!tcll Dr. A. White of Virginia 
Heach, Yn., in April of 1965 · for flu. 
< :unnlinn communicnted with Dr. \\'hi(,., 
who wa:~ Si\'ertsen's family J>hysician, · 
anti findiug no evidence of any siRnifi-
, .• Ul·t lwalth impairment or disease, is­
.. ut•d thE: policy on September 15, 1965. 

Whf'n the evidence as to Sivert11cn'!1 
medicnl history for· the five years im­
"'cdiately preceding the filing of the 
:tppli<·:•tion is viewed in n light most fn­
•, nr11ble to the widow, the only conclu­
~ion thnt can be reached is .that he false­
ly n•prrstmtcct material fucts in anllwer­
'ng thr questions set forth hereinabove. 
This prn·ticultu· iMured· was n wcll-cdu­
. atNI m:'.ll, 4R ycaa·s of age nnd \'it~e 

1'1"~1'i<ll·nl of n newly formed college at 
tlv! time that hl' completed the applica­
tion. He lwd prt:'viously had mnny yca1·s 

tired permanently with a disability rnt~ 
ing of 20%. Included among the medical 
findings were the following: 

"Hernia, * * * Neuralgia, * * 
Arthritis due to direct trauma, * ,. 
Cicatrix, * * * Hypertensive 
cal'cliovascular disease, benign, labile, 
* · * * Tinnitus, * * *," 
Sivertsen died on June 26, 19GG. In n 

rating decision, .the Veterans Adminis­
tration subsequently found that the pri­
mary causes of his death w~re lcnltemia 
and pneumonia and that n contributing 
CIIUSe of his death WaS hypertensive Cal'­

diovascular disease, a condition which 
arose during Sivertsen's period of mili-
tar~· Rea·vice. 

_The finding of permanent disability 
by the Na\'y Physicnl Review Counr:il 
itt 1!165 was the culmination of some 
three years of medical examinationl! of 
Sivet·tRen nnd extensive nclministrath·e 
n~vit>w of the degree of disnbility to 
which he wns entitled on his retirement. 
In 1962, he was confined inn Navnl Ho~­
pital for periods of 11 nnd 17 days re­
spectively for pre-retirement physical 
examinations. An initial conclusion that 
he ·was physically fit for duty was ap­
pealed by Si\'ertsen to the Physicnl Evnl­
ualion Board of the Marine Corps which 
O\'CI"t'uled the lower board and mnde nn 
interim finding of n 30% disability. 
During the next three years, ·sivt.•rbwn 
Wits exnmined further to determine 
whether hill disability was temporary or 
permnnent, including n finn! phyHicul t•x­
mninntion in J\lny of 1965 nt n Nnval 
llospitnl which lcrl to the ultimate con­
duHion by thE' PhyRical Rcvii'W Cnundl 
that he should ue permnnently retired 
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with a disability rnting of 20%. Three 
of the reports mncle by examining physi­
cians during these years mentioned the 
presence of hypertensive cardiovascular 
disease. · 

In answering questions in the applica­
tion relating to his health, . no mention 
whatsoever was made by Sivertsen of 
this extensive m<'dicHI record which had 
so recently led. to the Na,•y's conclusion 
that he was entitled to a permanent disa­
bility rating. Sh·ertsen did no more 
than give Guar~ian the nnme of his 
family doctor who had treated him for 
flu in April of 1965 nnd who was not 
familiar with the Navy proceedings. 

[2] When questions B.4., C.1. and 
C.2. are considered in the light of the 
insured's medical history and his permn~·· 
nent disability rating from the Depart­
ment of th~ Navr, the evidence is so 
ovcnvhclmingly agnin~t the widow as to 
INi\•e "no room trJ c\l)ubt what the (act 
is." Garrison \', United States, 62 F.2d 
41, 42 (4th Cir. 1932); Richmond Tele­
vision Corp. v. United States, :\54 F.2d 
4.10, 414 (4th Cir. HtG5). Under Vir- . 
ginin law, which we must apply in this 
case, a false mnterinl representation 
voids an insurance rmlicy. Hawkeye­
Security Ins. Co. v. Government Emp. 
Ins. Co., 207 Va. 944, 154 S.E.2d 173 

I. That. memornntlmn atnte11, In pertint'nt 
tlort: 

[T]be defendant urge~ tlmt the liD· 

Hwers by Colonel Sivertsen to que~tlons 
4 (n), (b), (c) nnd (d) on the op· 
plicntion for lnA\Hnncc wne fniRr !n 
thnt th~y fnllt>d tu dlo<do~e t•rior mcdl· 
,On! history and thnt It 111 thr tlnty of 
th11 Court In atich cir,•mn~lntii'CR to 
rule tbnt tbe~e mi~Rtntr.rnents Wt!t'e mn· 
tcrlnl nttd thnt thn Jttolicy wns therefore 
avoided on these l(rouuoiP. In anewer 
to lntcrrogotorlc11 nmnlu•ril ·12, 43, 44, 
4!;, O!'i, 00, nnd 07, 'l'h•~ nurmllnn Life 
Iusurnnr.l' Com,mny hullt:nh~d thnt the 
only fnct misrepreHrntt"l, which they 
consitll!rNI nt nil nll\ll.'rlnl to thl.'m 
wns the mnttl.'r of the hypo•rtrnsive 
.cnrdim·ORculnr dlsense. 'l'he rlnlntiff 
counteu thi~ with I'Orn(lctent llll'dicnl 
testimony thnt n rHi••w of 2:-. yrnr" of 
physico! exnminntil•••~ nn•l nH•tlio!nl ri'C· 
ords of the dr:censr:•l oli•l not diedosc 
t11nt Sivertsen C\'o:r hnd hypcrtcnsh·e 

( 1967); Chitwood v. Prurlent.ial Insur­
ance Co. of America, 2013 Vn. 314, 143 
S.E.2d 915 (1965). As the record per­
mitted only one finding, we conclude 
that the District Coul't C(lrrectly set 
aside. the jur·y verdict nnrl ·granted 
Guardian's motion for judgment n. o. v. 

[3] The appellant has filed n motion 
under Appellate Rule SO(b) seeking to 
have imposed on Guardian a portion of 
the costs on appeal. Om· r·cview of the 
joint appendix lends us to conclude that 
Guardian has caused mat.te~·os to be in· 
eluded in the joint aptlendix mt.neces­
sal'ily, and we therefore dh·ect. that 
$485.56 of tl)e printing costs be paid by 
Guardian. 

Affirmed. 

CRAVEN, Circuit Judge (dissenting). 

I dissent for the reasons slated by the 
district judge in his well-rca'!nncd Mem­
orandum of Decision 1 dated Febt·ua.ry 
1, 1968. At that time-when the case 
was of fresh imprest~ion-the distrir:l 
judge denied the insurance company's nl­
tel'llative motions for jtuh:ment n. o. v. 
or for a new trial. It is too bad he had 
a second thought 11 months Inter. I 
think that he was right the fir~t time, 
and that the Qlll'Stiom~ )•resented . were 
for the jury. C<'rlainty in the mlminill-

cnrdlovnAculnr d!Rensr. nnol thnt he dlol 
not hM'Il It nt the tinw thP nr.rllrn· 
tlon WRH mncln. li'nrtlll'r, lin~·~ the 
r•lnlntiff, this Is borne Olll lo~· thr fn•.•t 
thnt the nutoroAy Jll'tfoirmPol nfto:r ~I· 
,·ert~en's olenth In JunP, lfllill ditl n·ot 
lnlllr.nte nny hnu~rtro}Jby of the l~ft 
vcntrirnl or any othf'r irulkntlou !'f hy­
pertensl\•c cnrtllovnsr.ulnr di~·~n ... •. · 
'l'he Court IH of thr. upiuiom thnt the 
ronfllctlng mclll,.nl t<·~tillu•uy on the 
only fnct runAidcre•l mnll!l'lul hy the life 
inRm·anre rompnny (tho~ pn·~~n··•• <>f hy· 
t•erten~h·o t'nrdlo\·n••·ulnr •ll11rn:.,. i '"••k 
the que,ttou b~yontl thr Jtrodno:r• nf th~ 
Court, whil:h Is thn u~nnl Jn·l~t! l•f tnt\· 

terinllty, Ollll it WOK )II'CIJICrly Jrft to. 
tho jury, under the htHtructlunH ntu·r·lfi. 
cnlly gi\'1'11 on the pcoint, tn olt•l rr· 
mine whr.ther Slvcrtsmt 1wturtlly hnol 
hypr.rtcnsivc cnr•lio\'M"'•lnr di~!·nqc nt 
nil, or to ani:h n clr.t:rl'•~ n:1 I•• J,t! tnn· 
tl.'rinl. 
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( •·ntinn of ju11tice is 11ot the valued gonl •·endeJ't!d the decision hns requested a 
·I. was once tlwtt!(ht to be, for it is in~ vote on the suggestion. Rule 35, Jl'ed.R. · 
l't.~n:-~iruo• r••ct•tmized that the senrch fo•· App.Pt·o. · 

··t·rlnfnt y sonwt irncM produces only certi­
. Ulle·. I thin!< the case could have been 
l•l'operlr drcitled either way and should 
·~:1\'e been left to the jury. 

OPINION AND ORDER ON PETI­
TION POR RlmEAR.ING 

Pim CURIAM. 
In ht•r petition Cor rehearing, the wid­

·•w <'lnims ( t) thnt the insurance com-
1>:111}' Jt .. r·c wall not entitled under Vh·­
··iuia lnw t.1• ail~crt a defenlle of millrt:p­
,,~~~·.mtntiun be<"nmle the written npt•licn-
1 illn wn:; 110t endorsed UJ!On or nttnt!hed 
to the insm·nncc Jlolicy in question when 
•:--:!tll'd; :111cl 12) thnt since the Jlertini'nt 
rnt-ditnl t·\'idcnce was conflicting, this iR- · 
1w Wltll fur thC' ,im·~· to re110lve. Wt! firul 

rro mcr·it. in lhC'!Il' contentions and deny 
r·.• · lwnr· in, •. 

l·ll The Vil·sdnia statute relied upnn, 
~ :tl".t-a!J:\. Co1l'! of Vh·1~inin of. Hl50, h:t!! 
rw IIJit•li•::ttion lwre by \'lrtuc of § :UU-· 
I ll!i, width stwcificnlly exempts "poli­
,.j(·.~ i.~~~l"''' or l!t·anted in exchnnge for 
l:t;.•u!ol or ~lll'!'<'llll<'n•d policies * * " ". 
II;: it~1 h•rml!, thl' originnl pl')licy expil't•d 
·••rn•: >~ilc \Welts nfter Sivertsen terminul.­
t!tl his t~mpln~'!rwnt with Virginia W<'s­
l••yllll Cnlh~J!"t~ on Dccembcr 31, 1965. 
On .Tnnuat·y 12, 1966, within pct·misMihle 

· 1 inu• limits, Hi\·ertseti had formally np­
plit•d fc>l' it!l rum·cJ'!don, nncl his wife had 
l"t:ltli'JWII thl.' originul JlOlit•y on Jununry 
:!ii, 1 % 1i. 'I' he con\'erted r>olicy bet'llnl~ 
df••cliVt• nutomntically on February Hi, 
l!)ljfi, which Wll:l 31 days after the lnst 
t•t'f:mium clue cl:lte. The Jlolicy sued upon 
wa:- th11r~fun~ the convl.'rted policy whi<:h 
\\ 11!1 nnt !IUbjt•ct. l.o the requiremt•nt.s of § 
a~.l-!\!1:\ •>f tht• Virginia Code by virtut• 
•• r ~ :t8. t· ·105. · 

'l'lw witlow'11 llecond point wall atle­
CJUIItd~· l'l\\"t!rt•ol in the majority :tlltl tlill­
~•!111 i rw OJ• in i•liiS prt•viously filed. 

f!t•01ril,. I he wit low's !lllf{gestion for n 
rl'lrt•:trill,~ iu hnnc, 110 judge t•itlwr a 
rnemht'l' of lht! Court or of the panrllhal 

Rehearing denied . 

CRAVEN, Ci.rcuit Judge (dissenting). 

I ng•·ee that the widow's contentions 
l'CJl'arding the propriety of judgment 
n. o. \', were adequately covered in the 
opit\ions tm~viouslv filed. However I 
do not believe th~ questions ~ai.sed 'by 
l\frs. Sivertsen as to the effect of§ 38.1-
ar~a . and § 38.1-405, Code "Of Vit·ginin 
( 1950), should be disJIORed of without 
fu1~lhcr at·gument. Section 38.1-405 
docs cxl'mpt "t,olicies illlluetl or grunted 
in exchange for lapsed or surrmtdered 
policies'' from the reqltiremcnt of § 38.1-
:\93 that the w•·itten application· for in­
sm·nn<'~ be attached to the policy when 
issued. Docs this mean thnt conversion 
nnd rcissuance of a policy is l.'nough to 

. cure the initinl issuance of that policy 
withnut the attachment of the written 
liJIJllicntion? I ihink not. The purpQse 
of the nttachment requirement is ·"thnt 
the insut'l!d shnll have in hill poMsesllion 
dul'ing his lifl.'timc, and thnt the bcm·­
ficiary 11hall havl' after the death of lh<' 
in!llll'ecl, the entire e\'idcnce ·of the cQn­
lrncL" I•'illettc v. 1\lutunl J...lfc Jnllllrnnc•! 
Go., 162 Ln. 620, 110 So. 880, quoted 
with approval in Southland Life Jnsur­
llll<'C Co. v. Donati, 201 Va. 855, 11.4 S.Ji!. 
2d 595, 597 (1960). Interpt·eting § 38.1-
39:~. tht' Virginia Supreme C!lurl has 
snit! the legislature intt'ndetl "to t•estJ·ict 
tin~ inliUI't'r in the UMe of statement!! 
mnch! by the insurl.'d in defense of n 
<"laim under the policy unless they be in­
co•·pornted into the contract in thl' mode 
Jlr£'scribed." ld. at 596. Since the ler.­
iNlatm·e h:tR taken surh pains to liN! th:~t 

the in!llll'l.'d and hiR henefici:ti'Y be given 
the "cnt.il·l· evhlt•nct' of the ccmh'nct," U 
would Rcem incongruous to hold thnt :m 
inRurcr's failure to liUpply the. entire con­
tt·nct could be I'C'lll('(lied by tht: rei:~:~11nm~t· 
of 1111 l.'qunlly incomplete policy upon c:ou­
\'CI'!Iion. The lcgi:~lature would' ll<'Cm tn 
h:we t•ontemplntctl that the § :UU-4115 
t•xt•mptinn apply onl~· to pt;lici~~!l grnnt<·d 
in exchang-e for htp:~ed or surrcndet't.••l 
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pn.lki('s .that were in compliance with § 
:~8.1-39!!. 

Because the proper disposition of thiR 
question, and of others requil'ing inlcr­
Jll'ctation of § 38.1-393, is unclear nnd 
hus not been adequately considered by 
the coul't, I would grant the widow'll pe­
tition for rehearing ·with reargument 
limited to the § 38.1-393 and § 38.1-405 
aspects of the appeal. 

I ag1·ee that these questions of slate 
law do not justify rehearing en bane. 

J\.yle I. TUJttilEn,· Plalntltf·APJJellcc, , .. 
UNITED STATI~S of America, 

J)cfcndamt nml Third-Party 
Plalntltf·Appellant, 

v. 
i\IATANUSJ\.A ·v ALLI!:l.' BANI\. and 

Rlchnrd I'll. ,Jones, Third-Party 
Drfcndunts. 

No. 23922. 

United States Court of Appeals, 
Ninth Circuit. 

March 10, 1970. 

Action against taxpayer to reco\'er 
penalty for failure to pay withholding 
taxes. The United States District Court 
for the District of Alaska, Raymond I,. 
Plummcl', Chief Judge, rendered flllm­

mnry judgment in favor of taxpayH -
anrl the government appealed. The Court 
of A11peals, Hufstedler, Circuit Judge, 
held that evidence generated substan­
tial question of material fact whether 
hank vice president, who ns condition of 
loan agreement was made officer and 
director of corporate borrower and coun· 
tcrsigncd all company checks, was with· 
in reach of statute providing for penal· 
lv in amount of tax for failure to PHY 
o.vcr any tax anc.l thus would be liable 
for withholding taxes which had not been 

paid Ly borrower, Jlrechuling summar·y 
jurl~ment. 

Reversed .. 

1. Jult•rnnl Ucwuue ¢:::>2:l:l'! 
"Final", within mcauinJ.{ oC rule th:n 

lilatuh! providing for pcrmiL)' in arun•rr•l 
of tax on failure to coll~ct uud pny ovt•r 
nuy tnx reaches, in cnse of cor·pom­
tioull, those \vho hn\'e Uw final wont 1111 

to what bil111 ·should o1· should uof. b,• 
J•nid nnd when, means signifit-:lllt, l'alh· 
E'I' than exclusive coutl·ot 2ti U.~.C .A. 
(J.RC.1954) § GG72. . 

~r.e publication \\'orrlll nu•l l'hr11~;o~ 

_ f•.•r other jmlicinl t'on!Sl ructil'UA •n11t 
·tlefinitionll. 

2. l~t•tleral Civil Proccthar•' <:=:>2iHt; 
E\'idencc generated substuntinl qlll·~­

tion of material fact wh<:th('l' bnnk \'ir.t~ 

l"''.'sirlt•nt, who n11 r.onrlitilln nf ln:111 
ngr~ement was made officer nnrl clir't!clt..r 
of corporate bo1·rowcr· and Ct)\lllh·rlliJch· 
ed nil company checks, wus withiri r•~adt 
of statute providing for i•cn;;[l ,. itt 
amrount. of tax for failu n• lo pay o•:rr 
uny tax and thus would lo(' )j;,l-·lf' f••r 
withholding tnxes which had u,.t ;,,_•cn 
paid hy horrowt~r. I•n·cluclu:~~ 1-lllltiii,P'~· 

· j111h:meut. 26 U.S.C.A. ( I.Il.C.I !)rd; § 
6672. 

Gilbert E .. Andrews (arJ.(ueli), A:-::~t. 

U. S. Atty., Douglas B. B:lilc:;. 1:. R 
Atty., Anchorage, Alaska, Lee A. ,/m·k­
!lon. Atty., Johnnie l\r. Walter!!, .\~o.~! .. 
Ally. Gen .. Dei1t. of Justice, Wu:-~hihg­
ton, lJ. C., for the appellant. 

Rnbert Flint. Anchonll{!', Aln!.ka, 
nr~"l'tl Allt!n 1\IcGrnth, :;\lcGrnth t• Wolh­
forl h. 1\uchoragc, Alaska, fur Tut·a~o•r. 

L. R. Kurtz, .Tr., AncJu,raJ{t', Alallka, 
arguPII Burr, Boney, & Pl'm•e, Anchor­
ugc, Alaska. for Valley Ban!:. 

B('fon• BARNES, l'~IJY, :uul 1Ji.:f'· 
STEDLEH, Circuit .Tudgl'!!. 

II UF!;'l'EDLER. Circuit Jurlr.e: 

'flu! Govcrnmcut appeal~ from ,, <~um­
nwry judgment in favor of Tunwr. a 
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.J hereby apply to North American Life & Casualty Company, M(nneapolis, Minnesota, for a policy o"f life Insurance 

in accordance with the provisions of: Group Polic~ No.G yoS)I~.Ylcertificate No. i3.:J0 . or E"!ployees' Policy 

No. · insuring my life as on Employee of 72ecy4•:l1~<. 1 ¥-t·...t'- i- ~j,.,l.-1-·Pz. .. ;;.;( ''j 
--== ====-
lo. Name (Print in full.) 

lb. Residence 1 • ) .'-1 1 ( 1.1 ··\· I • f'-1-
Street and No. or R. F. D •• ~-.w,._J. G. C.~\o v>O~-

Town c.J~Ia· ud) t.. • County\\. t,)""' State ·..J/A_ 
lc. Busineu Address \ Ll ~ t > 'f·Pf· i' · l~ vAl_ 

Street and No. or R. F. D. -'L..\ --~~ ·• '-"'.. \ ~J'-L.::l\~V"-"-'1.$1!..-~~~--1 
Town f:Lcpoc/J,., r;fs • ·r/,.g . ·· . State 

ld~· bate of ~irth. I ' Ago at Lo~t 
Month n pn Day (L_ Year l9'-l -~ Birthday ~I 

le. Place of Birth· 

City ~fvk_x r, {~.I ~ 1--~=r~,~V\tr· 
2a.. On what date was employ• 

mentterminoted with obovo ,~ · , ·. "'l l ~ -s·· 
Comp~Jny? Month-.. -·-·· Day -·~.-Year'_]_ __ 

2b. Occupalloit Wkfljij tiltiployment terminated. Give exact duties in full 

2c. Present occupoti.on, Give exact. duties in full 

3.. Hove you made or do you com template mailing on-r aircroft iliuhts or 
ascensions? If eo, l(iue full detail•~ · · 

,Ca •. Plan of Polley dosirod j I J ·.I::!­
tJ/1 , 1 ~ (...i r e.. 

4b. Amount 4c.·Promium. Pcryable 

IX Annually T'l Quarterly 

0Semi-annuolly · [J Monthly 

MtJrk uitla •x' uh&cla tlu i. red 

So,' Address for Premium No· Sb. Qo you desire premium loon privilege 
tices. \.J . to be Automatic? 

0 Business 1).<1 Residence Yes 1251 N~ n 
6a. Beneficia;y 

6b, Relationship of bene~ 
ficiary 

,..f...: 
\..) iT<::. 

6c. Dote of birth of beneficiary. 

~onth I Doy I Yecu 1 · Allil 
J-) "!Cl J · o· lC1 ~lSl 'J c\ 

6d. Address of \J'\nef!tcia\y . 1.. 
\ ~L '-\ \ ~ t.1. \\ l <:.'lA v~'o. 'f C:; \ 

Y\ •tw"' o...,. · W 0 cJ lo 1( \{'. \~ ~~. 1 \Jc;.., · "'2. (..l 9 '1.. 
----.,------------....:.....---.------~- 6e, Do you reso.rve the right to change the beneficiary. 
2d, Nome1of present employer Yn f~ No I"J 

- "'~£:=..:.·-----,-------~--
2e. If unemployed, what are your !ntention• regarding future employment )o, Moil Policy to 7b. Amount of Premium remitted with. this 

Application 
0 Business t>J Residence 
~- n 1 "'..... _.,~oo_ $ _/_O'o. 9 D 

I 

f!.e .. otc~~~ . . 
· I hereby surrender said Cottificz:ate ?eli-ey. 7Cross out One) and in consideration of the issuance by North 

American Life ond Casualty Company, Minneapolis, Minnesota, of the policy herein applied for, I do hereby 
relinquish all rights to privileges or benefits under said Group Policy or Employees' Policy, and do hereby re• 
lease. said North American Life and Casualty Company, its successors ond assigns, from all liability under 
said Group Policy or Employees' Policy. I hereby declare that the statements and answers as written or printed 
herein ore full, complete and true, whether written by my own hand or otherwise, ond agree that every such 
statement ond answer is material to the risk. 

Dated ot 
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FINAL JUDGMENT ORDER 

This case came on the 19th day of May, 1977 by the 

Plaintiff, Ketti M. Tyree, by her attorneys, Daniel H. Borinsky 

and Robert J. Zelnick, upon her Motion for Judgment and the De-
·! 

fendant, North American Life and Casualty Company, by their 
L 
j! attorneys, John J. Wicker, Jr., E. Brodnax Haskins,and Floyd C. 

I 
I' : ~ . 

" 

Bagley upon their Answer and Grounds of Defense. 

THEREUPON, plaintiff renewed her motion for Summary 

Judgment upon her Supplemental Memorandum for Summary Judgment, 

. Which motion was taken under advisement by the Court and the 

trial proceeded without a ruling being given on this issue. 

WHEREUPON, came a jury who were summoned, elected, tried 

and sworn well and truly to try the. issues joined between the 

.. parties. 
j; 
'· THEREUPON, counsel for the Plaintiff and counsel for the 

Defendant made opening statements, and counsel for the plaintiff 

proceeded to introduce her evidence. 

At the conclusion thereof, counsel for the Defendant 

moved to strike the Plaintiff's evidence and enter summary 

judgment for the Defendant which motion was denied by the Court, 

as to which ruling counsel for the Defendant duly excepted. 

WHEREUPON, counsel for the Defendant proceeded to intro-

duce its evidence. 

WHEREUPON, at the conclusion of all of the evidence, the 

instructions were·argued by counsel, and all objections of the 

Court's rulings were duly noted, out of the presence of the jury. 

45 

I 
I 



WHEREUPON,the jury returned and was instructed by the 

Court as to the law. After hearing closing arguments for the 

Plaintiff and the Defendant, the jury returnedto consider its 

verdict. 

After mature consideration, the jury returned and rendered 
~ i ii the following verdict, to-wit: 
l! 

., 

I' il •· " 
I. 
I• 
~ i 

ij 
I• ,. 

firmed. 

"We the jury on l:he issue joined between Ketti M. 
Tyree, Plaintiff, and North American Life and 
Casualty Company, Defendant, find in favor of the 
Plaintiff." (Benjamin F. Chavez, Foreman). 

WHEREUPON, the jury was polled and the verdict was con-

THEREUPON, the jury was discharged • 

WHEREUPON, the Defendant, by counsel, moved· the Court to 

set aside the verdict of the jury as being contrary to law and 

evidence in the case, and for misdirection of the jury and for 

;, various erroneous rulings ·of the Court shown by the stenographic 
,:: 

' transcript of ·the Court Reporters, and enter judgment, notWith~ 
: 

standing the verdict, for the Defendant, or, in the alternative, 

to grant a new trial to the Defendant, which motion of the Defen-

,, dant was denied by the Court, to which Defendant, by counsel, 

:: ,. duly excepted. 

I 
I . 

UPON CONSIDERATION WHEREOF, the Court being of the opinion: 
i 

that judgment should be entered for the Plaintiff in accordance with 

the jury verdict, it is, 

ADJUDGED, ORDERED and DECREED that the Plaintiff, Ketti M.~ 

Tyree, should be and she hereby is granted judgment against the 
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-
~ De'fendant~-Ndrch American Life and Casua· .... ..;y Company, in the sum 
' 

:of $10,000.00 with interest at the legal rate from July 1, 1975, 
j 
!together with her Court costs in this proceeding; and 
' 

It being represented that Defendant intends to appeal to th 
; 

I Supreme Court of Virginia, the execution of this judgment is hereb 
' j 
:suspended., provided that the Defendant, or someone for it, within 
I 

:15 days after entry of this judgment order, enters into bond in the 

::Clerk's Office of this Court conditioned according to law, especia~ly 
::the provisions of §.8-477 of the Code of Virginia, in the penal sum I 
l!of FOURTEEN THOUSAND DOLLARS ($14,000.00), with surety approved by 
il 

.~ said Clerk of Court; and 
i 

p 
; 1 That the Clerk, in preparing the record for said appeal sha!l 

i;affix and include therein his certificate that a proper bond, con-jj 

1,; forming to this Order, has been entered into with surety and penal y 
! 
I 
I 

I :·as aforesaid, and the date thereof; and 

It is further ADJUDGED, ORDERED and DECREED that the Court 
' 

·.Reporters' stenographic transcript of the testimony and exhibits arid 
i 

I 
.various motions and objections and exceptions of counsel, and rulings 

. by the Court, from time to time during the trial and immediately 

thereafter, shall be included as part ·of the official record. 

i 
; 

! 
I 
l 

I 
To which actions of the Court, the Plaintiff and Defendant, : 

! 
: by counsel, objected to so much thereof that failed to sustain their 

respective motions ~~bjections formally filed and made . 

. , ENTER thi~'f urday of June_, 197T:J ,.._ 

£J/wm~t~~ 
'-TR~MIPqLETON,JUDGE 

CIRCUIT COUR'l'/OF PRINCE WILLIAM COUNTY 
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/ ; " / ""'· . ~./ and 

· :706 Mutual Building, Richmond, 
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N 0 T I C E 

PLEASE TAKE NOTICE that the Plai~~jff~- Kett-l-1'4-.--Tyr.ee:;.::!U(Coarrs~ 

'move the Court, sitting in Manassas, on &Et_?nd day of September, 1977, at 10:00 1 

' -----------·-· --·-·----·-- .. 

A.M., or as soon thereafter as counsel may be heard, for an order, in accordance 

j with the attached objection, certifying that the record is incomplete. 

CERTIFICATE OF SERVICE 

I hereby certify that I have, on this 26th day of August, 1977, hand 
delivered/mailed, postage pre-paid, a copy of the foregoing notice to John Wicke~ 
Brodnax Haskins, and Floyd Bagley, Counsel for the Defendant. In addition, a cop 
hereof a~d th~ relat~d obje~tion ~as be~n ~and ~e}!vered/mailed to the ~onorable 
Arthur S1ncla1r, Semor Judge, Pr1nce \~1111 tn C.lt u Co t, i(~ th1s 26th 
day of August, 1977. Y . >-

.. ! • __ ,..-:.:> -~ 

' '· 
49 



OBJECTION PURSUANT TO RULE 5:11 

COMES NOW the Plaintiff, Ketti M. Tyree, by counsel, and as and for 

her objection to the transcript filed on August 18, 1977 by the defendant, state 

that the said transcript is incomplete in that the following is omitted there­

from: 

1. All motions in Chambers heard by the presiding Judge on the day 

of the trial (see Volume I, Page 3}. 

2. Arguments relati.ng to Plaintiffs instructions numbers one +I.Ra! 

five (see Volume.2, Pages 30 and 31}. 

3. Arguments relating to Defendants' instructions A, 8, C, and D 

(see Volume 2, Page 39}. 

4. Closing arguments of both parties, Courts instructions. to jury, 

rendition of verdict by the jury (see Volume 2, Page 44}. 

5. Final remarks of counsel in Court (see Volume 2', Page 52}. 

6. Other indeterminate portions of record of second day of trial (see 
/" 

Volume 2, Page 3) • 
. -· 

D I • B INSKY 
Nageotte, Borinsky & Zelnick 
14908 Jefferson Davis Highway 

.Woodbridge, Virghia 22191 
Counsel for the Plaintiff 

CERTIFICATE OF SERVICE 

I hereby certify that I have, on this 26th day of August, 1977,. hand 
delivered/mailed, postage pre-paid, a copy o the egoing notice to John Wicker 
Brodnax Haskins, and Floyd Bagley, Counse da t. · 
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ORDER 

THIS CAUSE came on to be heard on September 2, 1977, upon the 

objections filed by the Plaintiff, pursuant to Rule 5:11 of the Rules of 

the Supreme Court of Virginia, that the transcript of the trial filed 

herein was incomplete, and was argued by counsel. 

UPON CONSIDERATION WHEREOF, it appearing to th~ourt that the 

Plaintiff's objections are well founded, it is hereby certified pursuant 

to Rule 5:11 that the transcript of the trial filed in this case by the 

Defendant on August 18, 1977 is incomplete. 

FURTHER, the Court being of the opinion that it cannot specify 

with particularity the respects in which said transcript is incomplete, 

that the parties are in disagreement as to the respects said transcript 

is incomplete, and that such issue should properly be resolved by the 

judge presiding at trial, it is further, 

ADJUDGED, ORDERED, and DECREED that this matter be continued to 

allow the Honorable Thomas J. Middleton, the presiding judge at the trial of 

this case, to obtain appointment by the Virginia Supreme Court as judge 

. designate for the Circuit Court of Prince William County so he may 

designate and certify the specific omissions in the transcript of trial.· 
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ORDER 

This cause came on this .day to be heard upon the objections 

filed by the Plaintiff, pursuant to Rule 5:1 I of the Rules of the Supreme 

Court of Virginia, that the transcript of the trial filed herein was incomplete, 

and was argued by counsel. 
. Wit~~ 

Upon consideration whereof, it appearing to the Court thatAthe~ 

Plaintiff's objections are wei I founded,it is hereby certified pursuant to 

Rule 5:1 I that the transcript of the trial filed in this case by the Defendant 

on August 18, 1977 is incomplete in the following respects: 

I. All motions in Chambers heard by the presiding Judge on the. 

day of the trial are omitted. 

2. Arguments, objections and rulings relating to Plaintiff's 

instructions numbers one through five are omitted. 

3. Arguments, objections and rulings relating to Defendant's 

instructions A, 8, C, and D are omitted. 

4. Closing arguments of both parties, the Court's instructions 

to the jury and rendition of verdict by the jury are omitted. 

5. Pi::al 191iidi l.t:: f C:.,!ISGI ir: Ge"f't are Offt-i..iH:eib 

SOCCI! d SO I of 

6. OTMF IA9eleFF!IIiiJI9 f.Wi I i• !iS • f tlteraoprc! nf tee;;}~ 

l:ial a:e c:::illsd.~ 

Entered this (p fh day of September, 1977. 

ASKJ:OR THIS: 
. /·-~ -

L.---- .... ,.,/ ./ , . .-'~ -, ~ ... ,--I ./~_/ .,. ~~ 

ROf~;,::::L:ICI< / ?;::/> '1/Lt ; ~7-'t ·;.r--
Nageotte, Borinsky(_& Zelnick CJ 
14908 Jefferson Davis Highway 
Woodbridge, Virginia 22191 
Counsel for Plaintiff 
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-.~·li•.'s 1~:1.m~ anri address==----~--.---, ---'·- ---.- . _ 
.· · · ~ a }2 ( I ' c./21l/ ----

irniuZJ\TION TO RELEASE IN'iJ;RMATION: ~ her~by authorize ~ ·-·Signed (patient, or parent if minor) 
undersigned physician to release any inforrrya tion acquired in the. y 

•r.se of m examination or treatment. 
•;nosis and concurrent conditions (If diagnosis code other than ICDA* used, give name) 

1 . 
c~~ 

---

;ondltlor ~ to injury or sickness ar-ising out of patient's employment? 
Yes Q .. ,J D 

Pregnancy? 
Yes.O NoD 

If yes, approximate ate 
pregnancy commenced. 
Date 

·port oxs rvices (or attach itemized bill) (If previous. form Submitted to this carrier, 
• you need show only dates aqd services since last report) · 

•.ue o Place of 

Procedure 

code - if used 
(If code other than 

CPT** used, give name} rv.ic:es services t Description of surgical or medical services rendered 

t 0 - Doctor's OfifCt!L.IU'-• rw _..,. ~ · • · NH - Nursing Home 

H- Patient's Home OH -Ou~~atientHospital OL- Other Locations 
Total charges 

*ICDA - International Classification of Di.seases 
Amount paid 
Balance due 

**CPT - Current Procedural Terminology_(cuqent edition} . 
. ,~ symptoms first appeared or accident happened. Date patient first consulted you for this condition. 

uent ever had ~nme or similar condition 7 
<8 NoD If "yes, 11 state when and describe. 

'\.{f.ilt was continuously_ totally disabled (unable to~~) 

~~ll 1/ n I I "-i Thru n r (?. .s.~ "'- ;;r'"'7 

'•till dis~ bled, date patient should be a,ble to _return to work. 

' 
•oes patient have other health coverage 7 Yes 0 No 0 

Patient still under your care for this condition? 

Yes D NoD 

Pk/(ent was partially disabled. 

A om 
Patient was house confined. 

From 
If 11Yes," please identify. 

Thru 

Thru 

Individual Practitioners -- SS# 

Degree 
All Others -- Employer I. D, # 

/II.D Mu~t be furnished under authori 

Telephone 

Ch:Lrscs 

. ~-

1reet Addres State or Province ZIP Code. 

: mployee•· 
-:.,me 

· 'n what date did he first quit work entirely 
•••·cause of this sicknes~ or in· 7 

Employer's Statement 
On what date was he able to do any part 
oC his work, supervisory or other? 19 

On what date did he resume his 
regular duties? . 19 • 

Was injury or disease covered under workmen's compensation? 

, 19 

YesO No O If "yes," give name and addresso!yourc:ompensat'i'on carrier. 

Date ____________ , 'lSI ___ Signature of Employer~----_..,.-------------,(;;;T~i:;tl-:c\) ----~-

Nanteofao~pany•----~------------------------------------~---
•~~ '. ~-~~~~. -\Lc~~~ 53 

~"i•one No.:.:-:__:=====:::=jA\cdfcdi'lFCcilssC:-"-:=;:==:...~-:----------;;.:-;:_ . · 
·tc: ••. ,.,., .,,,,, ''"'· \ CC':I•y-or town) (State) (ZIP couc) 



, . 
·, _ _..,. _____ _.;, __ ;:__--:-____ .......,.=====::.:;:_ _____ ---~ . ..:....::.;..,;__~ 

.. : ATTENDING PHYSICIAN'S S!JPPLEMENTARY STATEMENT 
IDS-1 

atient's name .,.!.i.._, . "' J ,., .• .hJL.1AJo a...·. 
'ature of sickness or injury, d (I , '· 
:Jescribe complications, if any.) fJ ~a -1... ..r ~.:...., Ah-'v1 n 1 . · A-t ~../ .c~.l~ 
lescribe any other diseases OF infirmity 

I 

ffecting present condition. ·-
Office ~~ (;L,I t.,\ . ~~~~z~. ~J t/zs:. v- ¥p~17-

iive dates of treatments, 
~ ) ) 

: Home 
Since last report) 

Hospital 
/ 

s patient still under your care for this· Yes No 0 
:ondition? 
f discharged, give date. Date ,19_ 

low long was or will patient be continu• 

~-=. lL , 19~throug~ . :~ d~:.,_d.z; msly totally disabled (unable to work)? From t 19 __ 

f accident, how long was or will patie~t 
,19_ Je partially disabled? From , 19 __ through 

If sickness, was patient confined to i:he Yes D No 0 
lOUSe? 

:If "Yes," give dates.) From , 19 __ through ,.19_ 

-- .. 

l : Individual Practitioner's - SS# 

~.,...A/7 ./I ~l/ tt:>99'/, ~-~ .3 ate 'I~ l P~ti;ia_n 's -~'mrp'ri~~) ,,)~ Degree All others - Employer I. D.# 

fi . . /t:~:F·~l-{A ... ·fG. :.7'??/z/..- Must be furnished under authority of law. 

Physician Ysi~nature / __,. Telephone 
~ 

HEMAJOI OGY Q[''COt.;OG¥ 
State or Province ZIP Code Street Address ASSOCI/\ TES LTD, ~ City or Town 

~· !>:!~~.~.,~~es Ave~~~~~ .. , -

"""' ,,~ · '·~ t- t.......Co~_t~"···L·\ • ..... 11 

·-
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------- -··------

ATTENDING PHYSICIAN'S.SUPPLEMENTARY STATEMENT 
IDS-1 

rient's name r. .. n..-a .. n 'rv'I"PP 
-

~ 

ture of slckness.or injury. Carcinoma of the colon 
escribe complications, if any.) 

scribe any other diseases or infirmity . 
recting present condition. 

Office see attac;;hed state~eat · 
ve dates of treatments. 

Home 
ince last report) 

Hospital 

patielit itl11 t.ll'lder your care for this Yes Q No 0 
mdition? ... 
discharged, give date. Date . '19 __ 

.. 
ow long was or will patient be contlnu• . . -
.ISly totally disabled (unable to work)? From . , 19 __ through Indefinite ,19_ 

accident, how long was or will patient 
e partially disabled? From , 19 __ through • l9_ 

'sickness, was patient confined to the Yes Gl No D 
onse? 
[f "Yes," give dntes.) From 1 19 __ through. Inde£itiite .. I 19-

FOR DEPOSIT ONLY Individual Practitioner's - SS# . I 
HEM,\TOLOGY ONCOLOGY 

I oss6ss3 )ate Physiciafi~::Wamt\~~tiu~ TD. Degree All others - Employer I. D.# 54 
4/4/7:/ 19·7~·205 ,/} MD Must be furnished under authority of law. · .4 ,-.;-

'hysician's Sit;f.d~? F ,;-;-/ / (Jelephone A .. ·' " ' .!(ID·:u!· ~ 
----------- ~ .'H J 

~tate or Province ZIP C:ode ·,. • · 
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Y \u ullli.Uh• ~6 
.• I''L'IIIlli''IJIIIII:•III CDIIDI 011 ••• 

• lil• ln'urant• Aflilial•: Unil•d ol Ornaha 

... . - - OF DISABILITY I:EPORT Reverse side is for Attending Phyali::lan's 
Report. This form is acc;eptable for 

1. Pullcyowner's full name 

... 
2. ( dates physician treatE;d you since 

last report. · 
I ·~ \ 

3, I{ confined in a hospltal_since last report, .. 
give hospital and period covered. · . . 

·. 
4. Have you be"err continuously confined within· 

doors ~lnce uate nf lasr rcporr? . . 

11 Ll · h ,--'eporting to either or both Companies, 
·Date of last rC'port_~_:;:_f-, 19J:l., 

G,.or~\)~~JJ§r _Lelght...._l'l...._..,O._Age 3:L 

:::~ o.itr..c.b~ •. 

Hospital ;.~--------...., ... f7~------· --------
Hospital and address 

'J')D 

5, If not confined, what ar: your activities and ·J • •. t d 
how do you spend your t1me? •1..-: t~\.1_, e; ., 

6, Describe any change in your condit_~~n. 

.·· ,)· . '·. •. •,. . .. 

r·;· ... ~.: ..... ·:~ 
. .... '• .. 

I) 
~~ \· 

·.~.'. Date you resumed work -------------:---• 19_ 

I authorize any physician, hospital, insurer or other organization or person having any' records, data or information c·oncernlng me nr my 
minor d~!!p!i!ridents tb furnish such records, data or information as may be requested by-such company to MtiTUAL OF OMAHA tNSUR· 
ANCE COMPANY and/or UNITED BENEFIT LIFE INSURANCE COMPANY or their duly authorized representative. I understand that 111 
executing this authorization 1 waive the right for such information td be privileged. . 

A pl'!otocopy of this authorization shall be considered as effective and val' 

Date 'f- :l.. 9 , 19_7SPolicyowne r's signature ---'~r"-'OL.Io.Jwr ...... -;,.....-"'--'=:L.-.-.L.%.Jr-"4:ot~--J4----- I~ address 
63"' Permanent? 
0 Temporary? Address I~LJ.lb H4~hw"'tl et. 

· Number and Street ZIP Code 

Policy No. C .. 30 AOr ILL- ${909 t- 13M 
..... --:-________ ........, ____ _ 
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. : 1\'lutuillfi:"'\ 
o/Qniilhil~ 

llw fll'opl!• n/111 P•IIJ ••• 
lifl! hl\ur•""' Affili•l": United of Om.•lt• 

Pv ....... YOWNER'S \;:'( ~l'INUANCE 
\ . 

L- OF _QJSABILITY REP,~ 
'/.9#·;,;!; 71d~r~-JL/ 

Claim No. \ ;;- "'25"7 9-bo . Date of 

1. Policyowner's full name 

Mutual of Omaha insurance Company 
• United Benefit Life Insurance Company 

Home Office: Omaha, Nebraska 

Reverse side is for Attending Physician's 
Report. This form ls acceptable for 
reporting to either or both Companies. 

(? . ~ -\ ' 19 ?S 

Weight 1&0 Age -'9......_1 __ 

2. G{ · Jates physician treated you since 
last report. 

Office~~--~~~~~~----------------------------------

Home __ ~1D~------------~--~--------------------------------
Hospital --lU-.------------------------------------------,-

3. Hospital and address 
\ 

4. 

0 

5. 

6. Describe any change i~trdtc~ndition. 

7. Have you tesumed any duties? 
No V' 
Yes __ _ Date you resumed work _,::k:...~\~c,::lo.... _ _:.. ____ __..... , 19 __ 

I authorize any physician, hospital, insurer or other organization or person having any records, data or information concerning rne ot 111)' 
minor dependents to furnish such records, data or information as may be requested by such company to Mtn'UAL OF OM.o\BA INSUR· 
ANCE COMPANY and/or UNITED BENEFIT LIFE INSURANCE COMPANY or their duly authorized representative. I understand that in 
executing this authorization I waive the right for such information to be privileged. 

A photocopy of this authotization shall be considered as effective and v. 

Da te__j.~ , 19.:J:[Policyowner's signature ~--~.c-.;=-•----=tc-=""4---'(lji---.:..~-~-
Address I Z tt 1 t, 14"'-tc~ ..... oo.J l 1 \,.) "O:P\ l..r~ JlPe.__ __ -..lt.....:::::... _____ ""_'J...:.:...:.....I «\...:...'}....::..___ 

Number and Street City or Town . State ZIP Code 

Is address 
J?5,.. Permanent? 
0 Temporary? 

MU94 8-73 Policy No. c a G-AG\ v ... sfl V'\ t, .... 73 t1 

.. 
•·. ~ 
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RICHARD ~- NAliEOTJ:E 
·ATTORNEY AT LAW. LT~ 

· • ~ . . ~4908 oiEFF£RSQN DAVIS HWV. 

. ...-c . 'S\'f .NO . , . Waaa&RIOGC. VIRGINIA liiaHU 
RICHARD A. NA1f£c:ttTc . XH• . • · . -

G. OAVIQ 'I'YR££ • PLI· ) DEFI·. COM I . l . . PHON& 4111 .... 13,6 

. ~~NI£1. H. 8QAINSICV ~t_· ~~ /) MIA c:aoc 71:13 
IITTCIRNC'III A'r J.AW •• CASE NO. ·-- z . 

. ·. DATE $1 D J March ·7 1975 
( JUDGE: .-. . ' 

Mutual of Omaha Insurance Company· 
Claim D1~tsion · · · 
Dodge and 33rd .Street ·· 
Omaha, Nebraska. 68131 

Re: · ;tsabllity Claim .15-25 79.00 ,/ 
• .Pol Icy No •. C3~1U-5.19098-73M 

Gentlemen:. 

In ~egard.to-my letter to you dated February 21, 1975 and your response 
thereto~:" I enclose an Attendtng Physician 1.s Statement filled out by my 
dootor, ·L. F. Smith, Jr. As 'you can see, I "have·been regarded as totally 

:. d i §. b ed s i nee the date of 1n entrance Into the hos ita ·J on 9/11/74. I · 
~ave attemp e o go to work on several occasions since Oecember--ri; 1974, 

· but find It incre'asingly difficult t ut in any type of mean·in ful time 
at m em o men • . · wev r, ave given ue or e ays a 
nave done· s.ome l_egal matters, eith'er in the office or at home. 

I again request that this claim be handled as expeditiously as possJb.Je 
as I am In need of· th~;t money from my disabi I ity cl.aim. If you. hav.e any 
questions, kindly contact me at your very earliest opportunity and I will 
_be pleased to df~cuss this matter with any of your representatives •. 

GDT:df 

Enc I osures · 

Very cordi a I I y yours; 

~\' /\ I ~ I I .-\. ,. 
,•r ,.J .. c:" " 

·G. ~VID TYREE 

·- ·-
'~ 

Rt:CEIVED 
cu~,~ Df:Pr. 

ocr o o l9ts 
• fo4<Jio'l#t ~ . 

. AIVO c:;l:.lltt:l\111 liFE. 
UALTY CO., 
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·01 ,,~_~~~~~·r 'N'b. ? .... - -----------
· _;;.;j:t:Ld~ PU t OEFcvi COM I 
. CASE NO.· D 

RICHARD R. NAG'E:orre: 

DATE 
JUDGE;-.~~..._,_~.__ 

RICHARD R. NAD£0TT 

d. DAVID TYR£1!: 

DANI£.1. H. BORINSKY . 

ATTCIMNEY• AY ~W . 

ATTORNEY AT LAW, LTD. 

14908 .Jii:F"F"£RSCN DAVIS HWY. 

WCQI)BRIDG£. VIRGINIA aa191 

PHONIC 491••U 36 · 
ARIA oaoc 7D3 

, 

February 21, 1975 

\ 

Mutual of Omaha Insurance. Company 
Claim Division 
Dodge and 33rd Street 
Omaha, Nebras~ 68131 

Re: Disability Claim 15-25 79 00 
Pol icy No. C30AG'IU-51.9098-73M 

Gentlemen: 

.· , ' : ., . ... , . 

. - •.' 
.~ . . 
·~ .... 

. ·~ 

~ . ') 
. ·' ' : . .. 

"''"·;~-;r.~ ....... 
~;• •,/'~~-,~ 

;::, .... l . "~~ 
l·t' '· .. ,... ((:, ·~ .. 

J . r '!., -~. •: ;' : ,• • t..-.. 
. 1 ... ; /.. .. •• •• '· t ... 
. ~I c_~ ~ •• • ,__ •. \ . ·;-

! •: . '\~,;,,.''I::. . .. ·." -
. ~·~ ··~··. . .. ·. ~~· . •. • } r ._,. ~ • • • r. •.· • ' ' 

·~ .. . .. · : . 
• . ··~'... '!' . . ..... _ ',,. 

·.- .,, .. ··'·· . . . 
~~ .• ~·.r- ~~ .• , .. ~·I • o 

. .. . . . . . 

I hereby make additional claim for benefits due to total di?ability 
as provided t?y the above p9l icy. I have previously been paid benefits 
through December 3, 1974. I have been completely unable to work for. 
12 days during the balance of December, for 19 days during the month 
of January, and for II days·through February 21, "1975. 

I calcu.late my entitlement to compensation as $545.40 for December, 
$826.12 for January, and $550.00 for .february, making a total of. 
$1,921.52. . 

I am not making claim for the days· which I have been physically able 
to come into my office, even though I have .. only worked approximately. 
one hour on each of these days, mainly reviewing mail and di9tatlng a 
few letters. 

I would greatly appreciqte your expeditious handling of this matter 
and "if you have any questions regarding this claim, contact me immedi­
ately. Verification of my total disability can·be made by my doctors, 
Smith, Uneo and Dobrzynsky, whose reports you already have on file •. 

GDT:mkt 

. . :Zl(j:;:;~ 
G. DAVID TYREE . /~ 

RECEIVED 
CLAIM DEPT. 

0 Cl' 0 G. \9'15 
. N\JIO H Al'llllill,;l\1'1 Llff. 

(\NO CI\SUAl.l"t CO.o 
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HOME OFFICE: MINNEAPOLIS, MINNESOTA CANADIAN HEAD OFFICE: TORONTO, ONTARIO . 

(A Stock Company} 

(Herein co lied Company) 

POLICYHOLDER: NALAC EMPLOYERS INSURANCE TRUST 

. \. . 
GROUP ORDINARY LIFE POL,.ICY NUMBER: ' 0-4084 

EXHlBJT NO. 3 
PL.l ' DEFt -e.r=c-0-M-~)-. 
CASE NO. k-2. t::.. S 1J 
OAf! ..s-jij)97 7 : 
JUOGE: -. 

EFFECTIVE DATE: MAY 1, 1972 12:01 a.m." at address of the Policyholder; 

POLICY ANNIVERSARY: JANUARY 1 each year thereafter. 

This Policy is issued in consideration of the Application of the Policyholder and payment of the 
premiums as provided in this Policy. The first premium is due and payable on the Effective Dote· 
of this Policy and subsequent premiums ore due and payable in accordance with the Premium Pro· 
visions so long as this Policy remains in force. 

·The Company agrees to provide the Benefits set forth in the Table of Benefits to Insured Persons 
in accordance with the provisions and conditions of this. Policy. 

This Policy is subject to all the conditions and provisions set forth on this and the subsequent 
pages, which are made a part of this Pol icy. 

.. President 

Regi stror 

GROUP INSURANCE POLICY --- NON-PARTICIPATING 

1::-x A~·t6/l ~~~ 
G$•01·01 A-00 

v/-}~C lef ~d) 
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... 

ELIGIBILIT.Y AND EFFECTIVE DATE 

· ELIGIBILITY FOR INSURED PERSON EFFECTIVE DATE OF INDIVIDUAL INSURANCE 

The following persons will be eligible to be insured 
under this Policy: 

In sur once wi II become eHective for on lnsu.rr.J l'rr::,_,, .,. 
·an the· f:i,rst day of the month coinciding WI·~ 
or next ·following the first of the dates ·,, 

All full-time employees to age 65 in indicated below, provi~ed the INSURED PER:i!~' 
ACTIVE SERVICE at their customary has agreed to make the requir~d contribut!./ 
place of employment who work a minimum· toward the cost of the amount of insuranc~ t 
of 30 hours per week for employer . . . to which he is entitled, and ,further pro•< 
members. · vided that the INSURED PERSON is in ACTlvr..' 

(a) 

(b) All othe~ persons are excluded. 

Notwithstanding the Eligibility Require­
ment.s above, insurance will hot be effec­
tive until completion of the following 
waiting period. 

WAITING PERIOD: 

(1) 

(2) 

For persons in ACTivt SERVICE on or 
before the Policy Effective Date: 
The Policy Effective Date. 

For persons whose ACTIVE SERVICE be­
gan after the Policy Effective Date: 
One month of continuous ACTIVE 
SERVICE. 

(3) For persons who converted all or 
part of the Insurance on his life 
under the Policy in accordance with 
the Conversion Privilege provided 
by this Policy: The date Evidence 
of Insurability (submitted without 
expense to the Company) is approved 
by the.Company. 

·SERVICE on that date, .otherwise his Effcc· 
tive Date will be deferred until his retur:~· .. 
to ·ACTIVE SERVIC~: • 

. (a) the date of ·cOmpletion of any applicabr· 
waiting period or if none, upon the date ot 
his eligibility if applic.ation is made on ~ 
before the date of eligibility,· or 
(b) the date of completion of any appl!c:n!1l· 
waiting period or if none, upcm the dat& ol 
written application if made within 31. day• 
following date of eligibility, or 
(c) the date of· approval of evidence of ill· 
surability by the. Home Of~ice of the Comp1r 
(such evidence to be furnished without eJC• · 
pense to the Company). · 

• 

Notwithstanding any prov1s1on to the contrary in rhe 
case of an /ru;ured Person· whose. insurance under tho: · 
Policy had terminated in accordance with Individual Te1• 

mination of Insurance Provi sian 28 and who again bt· 
comes eligible for this insurance, the insurance for such 
Insured Per.~on will not toke effect unless any Individual · 
policy which may hove been issued to such ln.<wrl'd Pr1• 

son in accordance with Conversion Provision 31 ho1 ;_ 

term~noted or been surrendered to the Company, and or., 
right to reinstate it has expired. 
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------- ------------

---------------

GENERAL DEFINITIONS 

Following ore the definitions of terms which appear in 
italics in this Policy. 

INSURED PERSON: Means an eligible individual whose 
Insurance became effective and has not terminated. 

ACTIVE SERVICE: An lns"red Person will be consid-
ered in Active Service on a day which is a sched­
uled_work day if _he is performing in the. 
customary manner all of the regular duties 
of his employment on a full-time basis 
either at his customary-place of employment 
or at some location to which that employment 
requires him to· t~avel,. or if he is absent 
from work solely by reason of vacation and 
at the time his Insurance would otherwise 
become effective he has not been absent from 
w~rk for a period of more than three cons~cu­
tive weeks. An INSURED PERSON will be 
considered in ACTIVE SERVICE on a day which. . 
is not a scheduled work day only if he was 
performing.in the customary manner all of the 
regular duties of his employment on the last 
preceding scheduled work day. 

, POLICY YEARS AND MONTHS: Will be computed from 
the effective date of this Policy which will be the begin­
ning of the first Policy Year. 
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1. 
------·-----·------------···--------~~--

VIRGINIA: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

KETTI M. TYREE, ) 
) 

Plaintiff: ) 
) 

vs. ) 
) 
) 
) 

NORTH Al4ERICAN LIFE ) 
AND CASUALTY COMPANY, ) 

) 
Defendant. ) 

Law No. 7560 

Deposition of Gary Suing, taken before me, Gene B. 

Taulborg, General Notary Public and Official Court Reporter 

within and for the State of Nebraska, at 10 o'clock A.M., on 

the 29th day of March, 1977, at the Mutual of Omaha Insurance 

Company, Dodge at 33rd Street, Omaha, Douglas County, Nebraska, 

in the office of Gary c. Norton, pursuant to the notice herein, 

to be read in evidence in behalf of Defendant in an action 

pending in the Circuit Court of Prince William County, Virginia, 

as captioned above. 

- 0 -



------------·- . - -------·-----------·---------· -------------
2. 

1 -APPEARANCES-

2 

3 NO APPEARANCE on behalf of Plaintiff: 

4 

5 

6 

7 

8 

MR. GARY C. NORTON, Attorney, 
Mutual of Omaha Insurance Company, 
Omaha, Nebraska, 

GARY S U I N G., 

on behalf of Defendant. 

10 of lawful age, being by me first duly examined, 
cautioned, and solemnly sworn, as hereinafter 

it certified, deposeth and sayeth as follows, viz.~ 

12 - DIRECT E~4INATION -

13 BY MR. NORTON: 

14 Q. Would you please state your name for the record. 

15 A. Gary Suing. 

16 Q. Who are you employed by, Mr. Suing? 

17 A. Mutual of Omaha. 

18 Q. How long have you been employed with Mutual of Omaha? 

19 A. Six and a half years. 

20 Q. In what capacity are you employed with Mutual of Omaha? 

21 A. I am a continuing disability analyst. 

22 Q. Could you explain some of the duties of a continuing 

23 disability analyst? 

24 A. Yes: I administer long-term disability claims. 

25 It i.s processing them for payment. 64 



Gary Suing - Direct 3. 

( 1 
\ 

Q. Are there any other duties, like approving payments, or --

2 A. Yes, I approve the payments and initiate ·any investi-

3 gation as far as checking total disability. 

4 Q. In your capacity as a continuing disability analyst, 

5 did you have an occasion to review and pay a claim 

6 submitted by George David Tyree, Jr.? 

7 A. Yes, I did. 

8 Q. Could you describe the type of claim and what action you 

9 took when you first received it? 

10 A. Yes. This is a disability policy which pays a 

11 thousand dollars a month when Mr. Tyree was totally 

12 disabled as a result of sickness or accident. 

13 Q. Excuse me, this policy was owned by Mr. Tyree? 

14 A. Yes, it was. 

15 Q. And when did he first submit the claim? 

16 A. He first gave us notice of claim on October 21, 1974. 

17 Q. What did you do in response to the receipt of that notice? 

18 A. Upon receipt of the notice, claim forms were sent 

19 out to Mr. Tyree, and an inspection report ordered to 

20 obtain additional information to verify disability. 

21 Q. Were those claim forms and inspection reports received? 

22 A. Yes, they were. 

23 

24 

=-Q. :at ::: :::y •:::? .. tM 
-·-v - st x:nt foLm was completed by Mr. Ty~ij I ' ·., 

25 QJ? November 14th, sl\O't:iiug ·total disa'tnl~ ty beg:uining 
---------·-----····--·-----·· ___ ., _____ ·--· -· --- · ·------·----------·-· ·------- -- ·-'r-s-s---
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Gary Suing - Direct 4. 
--------------·-----------·--

( 1 
\ 

2 

vetified Dy fi1~ Sspterftber 11, 197'4. AhCI this oiBS 

ehysiciat:l, a Dr. Mc6inu. 

3 Q. Does the company have a percentage of disability that 

4 must ex~st before they pay a claim? 

5 A. No, there is no set percentage, just the insured 

6 must be unable to perform all the duties of his 

7 occupation to be eligible for total disability. 

8 Q. How does Mutual of Omaha determine whether he is unable 

9 to perform the duties of his occupation? 

10 A. This is verified by the attending physician, by 

11 a statement from the attending physician, and by 

12 investigation in the file, through an inspection, 

13 check with employers, neighbors, et cetera. 

14 Q. After those processes were completed in Mr. Tyree's 

15 claim, what was your conclusion as to his request for 

16 benefits under his policy of insurance? 

17 A. After the initial claim form, inspection reports, 

18 he was considered totally disabled. · 

19 Q. For exactly what period of time were disability payments 

20 made? 

21 A. The initial payment was made for the period 

22 September 11th through December 3rd, 1974. 

23 Q. Were there additional periods after that for which the 

24 company received proof form~ and made payments? 

25 A. Yes, there were. We made payments for continuous 
. ------··· .............. .. ...................................... ··--sti-----------··-----··-·· 
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Gary Suing - Direct s. 

-------+----~-----------------------·------'----------

13 

14 

15 

16 

\ 17 
I 

\ 18 ~ 

't 
'~-.l 

2 ·. 
'• 

22 

23 

24 

25 

total disability, except for a few days when he was 

considered partially disabled, through his death on 

May 29, 1975. 

Then am I to· understand that from September until May 

Mutual paid this individual total disability benefits, 

except for certain days ... wben a& ·.~e#e\iii'BeEl to the of:flcel 

A. Yes. He was considered totally disabled, continuous!~ 

totally disabled, during this period of time. &uea t:l\e\:lgh • 

-»e did 9oa. ~e the office eB occasion to hagdlaa eeme legal 

,matters----
... ··=-

Yett mentioned that there were several days when he \olas 

~art:ially disabled. :Do yoa have aa?ar docnmeAt:atiion-

~s to th,_e datas r.1'Ren he was only partially disabled?' 

Aqd what is- pa:ttial disability? 

A. Well* f~Xs± of all, partial disability is when h& -

is able to pe•ferm some of the dut1.es of his occupation. 

And ~!'. Tyree .lA!rgt:e as lttmse!f, aav1.s1.ng that he was - -able to go to tbe e££ice on certa1.n days and handle 
-------------~ 

some affairs, although he stated that th~s was for a 

-------- period of ~p to an hour or less. -
Q. Thoygh he wa~ ablG to go to the office for less than r 

an hQ"r-,- Mutual considered him partially.disabled for - =-

for what pexiee of ti~ 
-------------------~----------·---------·--·-···-·"·--------------416~7i'----
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------------- ----------- ---------~-
Gary Suing - Direct 6. 

·-----·--- ---- --- --------·------··--··-----·------··----------:-----.:.. 

r 

A. Only foL those days that he was ab!e to go-to the ---office 

Q. Do you have an idea of the number of days that Mutual 

4 considered him only partially disabled? 

5 

6 

7 

8 

i 
11: 

i 
> 

17 

18 

o. 

'-

A. Yes, there were 16 days during the months of December. 

January, and February. 

Other than that, Mutual considered him totally disabled? 

A. Yes. 

received tl:lai:= ML. Tyree was making a claim under hots 

disability polrcyf -~ 

. A. Yes It: was the not:Lce of elai·m Qompl eted by him 

on Octribar 24, 1~74. 

Can you-identify and~ate whethex: ox not !it:ltii\ilal re] ied ..... 

A. 

-"------·-:-. ------=------
19 ... cap yo\!" telrnrewn · Mutual of omaha did not rei'Yon-that 

20 ~~---------·-.... , 

21 A. ...Y..es.- We requite a s-eal:eme"frt from the attending===----·-·----
22 physician~.l.so.r--t:o-- veLify-u>Eai--clisability. > 

----~-------------·-

23 o~-what-·arcrr:ir-.--Tyre;;i-~--a.ttendincj -ph.ysiCTanTn"Torm-~ 

24 Mutual I within-th~ont"e}ft: "of" "tfie--ci~i-~--f-ile? ....,___ ___ .-- . 

25 
·····-···-·--·-·--·-··--·--········---- ·- ·.·-·-- ·----·- -- ..... -···- .... --· --· ··········-----····--.6,....,.8~--------------·· 
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22 

23 

24 

25 I 
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I 
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Gary Suing - Direct 7. 

Q. 

Q. 

Q. 

September __!l._...J:-9!14-:-----
41>. ··- ---··-···-

MR. NORTON: I'd like to ask that 

I just handed you be marked Exhibit 

(Exhibit 1 marked by reporter) 

agreeing o honor Mr. Tyree's disability 

I 

a cl~form completed by tbe attending 

this cas£~ Dr. Smith. And he indicates on 
I 

tbis form tb~r ~l!yree was totally disabled from 

September 11, 1~, through the present date. 

Can you telllic the present date is? 

A. · March 5 h, 1975 

What was t e diagnosis for Mr. Tyree's disability? 

A. 

In layn/en' s terms, be? 
I 

A. fancer. 
I 

I MR. NORTON: the document . 
I 

I 
I 

just handed J I you 2. 
I 

1; (I::xhibi t 2 marked 

1 Mr. Suing, now I hand you a letter bearing 

March 7, 1975, and ask you to identify it. 

A. Yes, this is a letter from Mr. Tyree, advising us 

.. -. ···---·, 69----··---· ..... 
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Gary Suing - Direct a. 

Q. 

,./ 
_,. 

/ .... 
of certain days that he was able to go into the,affic~ 

; 

to do some work, and also advising that dur~the 
/ 

other periods of time he was totally dis~led from 
J 

/ 
performing any work. 

Did, in fact, the company reliance upon the 

contents of this letter in Mr. Tyree's claim? 

A. Only in the fact that consider him partially 

disabled on the days he i aicated he was able to do 

some work • . , 

' Q. ~ the company any reliance on the contents 

Q. 

in ~rch 7th 

A. No, -~e don' 

paying Mr. Tyree's claim? 

letter, or such a letter, 
'-,_ 

" from the insh+ d as verification of total disability. 

"'-, 
Did the cont nts'·,~f the March 7th letter have any bearing 

·on the amo nt of m~ that Mr. Tyree received under his 

insurance? ""' 
"\. 

it did. Mr. Tyre~ policy did not pay benefits 

e was considered partia~.disabled;- that is~ able 

A. 

the duties of~~ occupation. And 

nee he indicated in his letter tha~was able to 

perform some work on certain days, no ben~ts were paid 

on ·those days. \ 

\ 
Though at no time, as I understand, did Mutual '~ver 

"'"\ ... 

' consider Mr. Tyree not disabled completely? \ 

A. Yes, he has some form of disability, either pa~~al 
--- ----- --ro---------------~~~. --

- '" 
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Gary Suing - Direct 9. 

----------t -~--------- ----·-----------------------~----

( 1 

2 

3 

4 

5 

6 

7 

11 

12 

13 

14 

15 

16 

17 

18 

19 Q. 

20 

21 I 
I 

22 
! 

I 23 

I 
24 I 

25 
I 
I 
I 

! 
I . ·--~ . - -·-·· ... ... -- ---- ·r 
I 
I 
I 

or total, from September 11th through his date of death. ,/ 

MR. NORTON: 

you have identified be marked as Exhibit 3. 

(Exhibit 3 marked by reporter} ,../ ... 
/ 

/ 

Mr. Suing, I hand you a document dated 
/ ,r ,., .. 

Apri,~t 4, 1975, ., .. 
__ ,/ 

~-hether or not 
and like you to describe and state 

lied upon its contents in processing Mr. 'l'yree•s 

.-;•" 

_/-·"'" 

This is\ photocopy of th~ front of a claim form 

ompleted by M\ Tyree, it Wa~ completed on April 4, 1975, 

which he indic~es he .is totally disabled and unable to 
\ 

\ 
any work. \, 

., .· 

In fact, is that not ~he policyholder's portion of the 

proof of loss form? 
/ 

A. Yes, it is. 

\ 
·\. 

\\ 
I'd 1··-ke to ask that that portion MR. NORTON: 

I 
of the proof of Exhibit 4. 

(Exhibit 4 marked by 

Mr. Suing, I hand you a document da ed April 4, 1975~ 

co d you describe and state whether o not the company 

elied upon the contents of this documene in paying 

Mr. Tyree's claim? \ Yes, this is the physician's portion of tn\ claim A. 
..... 

form completed by Dr. Smith, in which he indicatei·~ 
''·, 

Mr. Tyree is indefinitely totally disabled. \. 

. 7I-~ :·-------- -------- -------- ·-
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Gary Suing - Direct 10. 
---·----- -----+----- ---------------··-···-·----· 

( 1 Q. 

2 

3 

4 Q. 

5 
_,. ... · 

6 

7· 

10 

.11 

12 

13 

Q. 

15 

16 

17 

18 

19 

20 

From what date does that show? 

A. He doesn't give any exact dates, he just states 

total disability as indefinite. 

In the context of Mutual's continuing 

~claim file, would.Mutual have brought 

to the date of the receipt 

Yes, we would have. 

" 

r' 

/ r 
/· 

,.-"'~· 

ASf that 

And ~~uld that have been done }'n reliance of the physician • 
\., // 

signatu~.e? 

\ /' 

Mr. 

\. 

Yes. \\ 
. I 

MR~··\NORTON;/ I'd like. to ask that that document 
. I 
\ ' 

I just hand~q/you be. marked Exhibit 5. 
l< 

I ·, 

(Exhip1t 5,_ marked by reporter) 
I ··, . 

Suing, I 'and you\an additional document dated April 29t 

I'd like describe 'and state whether or not Mutual 
', 

contents in ~~s continued handling of 
' 

Mr. Ty/~e' s. disability claim? \, 

A. &es: this, again, is the pol~ owner's portion of 
I . ' I ~, 

the/ claim form, completed by Mr. Tyree,-~dicating he is 

t tally disabled. '\ •. , 

21 Q. Does Mr. Tyree gi~ any date of disability? 
"" ,..., 

22 

23 

24 I Q. 
i 
I 

25 ! 
i 

........ ·t ··--. 

i 
I 
! 
I 

A. No. He just indicates he has not been able to'"-·J;_esume 
~:-. 

any duties. '·"""' .... ....,_ 

What does he show for his present activities? 

A. Limited activities. 
. -·-··-- ........................... _____ -~----·--. 7z----·-"' ------------ ··-
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Gary Suing - Direct 11. 
---------------------------·-------·-·--- .. ---- ····--·--- ··------- _____ _,._ __ ~_ 

1 

2 

3 

4 Q. 

5 

6 

12 

13 

14 

15 Q. 

16 

17 

18 Q. 

19 

20 Q. 

21 

22 Q. 

23 

24 

25 i 

------j---
I 

MR. NORTON: I'd like to ask that this document 

be marked Exhibit 6. 

(Exhibit 6 marked by reporter) 

Mr. Suing, I hand you the last document, 

·A. 

form. 

29th. Again, could you describe and state whether 

relied upon its contents in pay' g Mr. Tyree's 

Yes, t~s is the physician' 
'\ 

\ 
">, 

·-~ 

\. 

the claim 

" What does it show\as to date of treatment or disability? 

Can you describe i ~}-... ., L,/ 
\. . 

A. Yes; the attending·· ,physician, Dr. Smith, has shown 

total disability fr~Se;~~er 11, 1974, through 

/· \.\ 
Were any dates 9~ treatment give~~ 

indefinite. 

' 
Yes, the e were dates of trea~~~t on April 4th, 

24th, and April 29th,~75. 

was the di-agnosis? '· 
\ .. 

'~ 

'"' 

A. 

April 9th, 

And, agai/, 

A. car lnoma of the colon. 

Mr. on what date? 

A. 

"'-. 
handling of his claim file was conclua~d 

'~ ... 
when? 

A. The final payment from May 4th through May 29th, 

1975, was paid on September 4, 1975, and it was paid to 

-·--- -·--·---·73 ------~--
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Gary Suing - Direct 12. 
-·--- --------------+- ----------~---~-------··-·--·-·· 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 I 
23 

24 

25 

Ketti Tyree, the wife of George Tyree. 

Q. Mr. Suing, I would like you to identify the document 

Q. 

dated April 29th. 

~-
~-

Yes, this is the physician's portion of claim 

p showing Mr. Tyree totally September 11, 

rough indefinite. 

• NORT~N: I'd like to ~k the _document 

April 29th r marked Exhibit No. 7. 

(Exhib't 7 marked by;feporter) 

Suing, I • d li~o retu n for a minute to the first ., 
claim's notice that the'\. ompany received, and would like 

' you the\):'ecord. 

A. Yes, this is completed by 

Mr. Tyree, indic he was tota- ly disabled, beginning 

September 11, 

And in fact matter, 

to claim file? 

A. was. 

MR. NORTON: I'd like to ask that that do 

e marked Exhibit 8. 

(Exhibit 8 marked by reporter) 

MR. NORTON: I'd like to offer the documents 

that have been identified as Exhibits 1 through 8 

into evidence. 

I have no further questions. 
..... ····-·- -.... -- ____________ [_ __ ,,, .......•. --·--·--·-··-·······-·· ·····---·····---·-----·· ···--·· ----·---··- --···----·----·· ··-------· ····----
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13. 

- C E R T I F I C A T E -

STATE OF NEBRASKA ) 
) ss. 

COUNTY OF DOUGLAS ) 

I, Gene B. Taulborg, Notary Public in and for the 

State of Nebraska, do hereby certify that Gary Suing was by 

me duly sworn to testify the truth, the whole truth, and 

nothing but the truth, and that the deposition by him was 

reduced to writing by myself1 

That the within and foregoing-deposition was taken 

at the time and place herein specified~ 

That I am not counsel, attorney or relative of 

either party or otherwise interested in the event of this 

suit. 

IN TESTIMONY WHEREOF I 

notarial seal this ·-/ 1J day of 

Costs: 

f .. 
\/ 

Notary's fee and reporter's fee: 

·--------------.--------------~- ---- •--75 



~~uRTHAMERICAN ~trJC.d...~·'*O~~ ,.,,.,.EAPOliS •• ..,u£sou H403 

REQUEST FOR PARTICIPATION- NALAC EMPLOVEns INSURANCE TRUST 
TO THE TRUSTEES: 

The undersigned employer requests to participate in the NALAC Employers ln~urance Trust and adopts all of lhe terms and conditions of the Agreement 
01nd Oeclaralion of Trust as amended, between all participating Employers and the Trustees. 

Th~ undersigned employer requests that (1) group insurance be made avoilable to its eligible employees in accordance with the terms of the group insurance 
iloltt:ies issued to the Trust, (2) such insurancP. become effective as of the first day of the month following NALAC's receipt of the roquircd enrollment 
1nateriols, or as of the date iJpproved by the insurance company; whichevEr is later lind (3) such.insu·ranc:econtinue, in accordance with the terms of the 
policies, us long as the undersigned employer continues to be a participaling employer. 

Employer (Correct Legal Name) 

NAGEOTTE,. TYREE & BORINSKY 
Address (Ntt., Street, City, St11ta & Zip Codo) 

14908 J ef fer son Davis Hiqhwav, W.oodbri dqe, VirQinia 22191 
Na\Ura of Dusinau 

Law Firm 

1. Is any portion of the insurance applied fora replacement of existing insura.nce? 
EXHIBIT No. 1 o 

Yes D No· Pu J: DEFr i1 eot.tr , .. 
. CASE NO. 'f' b 0 

:2. The employer hereby applies for participation in the following plans, as set forth in the TrustOATE ,r 19 
JUDGE: 

(A) Life and Accidental Death and Dismemberment Insurance plans 'for employees: ~7..£..!....=--

Plan1 D Plan·2 [[] Plan3 D 
(B) Wllekly Income Plan. The weekly income benefit corresponds with the employee's life insurance classification. 

Yes D No 

(C) Family Protector Plan (E) High Limit AD&D 

Yes D No Yes D No 

(0) Super Imposed Major Medical Plan 

Yes D No 

3. (A) Tile rmployer understands that all employees including partners, proprietors and officers, if a corporation, must work 
30 hours or more per week ·to be eligible for insurance. 

(B) The employer wishes to exclude employees under a union contract from eligibility under the Insurance Trust. 

Yes D No 

4. The total number of employees on the employer's payroll is:Eight. Qne of whom works less then }"hirty 
· hours per week. 

5. The employer is aware that he will pay not less than 25% of the cost of the Group Term lire and AD&D program. 

6. The employer realizes that insurance for which evidence of insurability is required will'become effective only after approval of 

such evidence of insurability by the insurance company. · 

7. The employer understands that employees shall not be eligible to obtain insurance until such employees have been actively 
at work for the employer for thirty (30) consecutive days immediately prior to the coverage effective date, and have submitted 

I nue~~ rtn(S;e:.J..r __________ --IIL..o~;."-j:.,~.I~2L../7.l.o5~__,' I 
CORPORATE TRUSTEE: Northwestern National Bank of Minneapolis, Minneapolis, Minnesota 

. 76 



,.P:~~ . . ·--
l~,~ Norrn-1 /.\IVIBFliCAN ;7:/;f"- tuuL~r_.uwJ!.f:% ~'¥'-''-'.,}$ 

A STOCK .COMPANY HOME OFFICE MINIHAPOLIS, MINNESOTA 55403 

EXHIBIT NO. -· _/~--=-
PU cA"~EF~ ~O~t 1 . 
CASEN~Z~CJ 
DATE ~.:. ~z: 
JUDGE:~ _:. 

lc· the Beneficiary the Sum Insured upon receipt of due proof of the Insured's death. The Policy is issued in con· 
siderolion of the application and the payment of the premiums. . 

The Policy Schedule indicates the Supplemental Benefits, if any, and contains dates and amounts referred to 
h·:uein. The printed or wrillen molter supplied by the Company on the following pages is also a part of this Policy. 

\ _...,J:i ' . ~ ~16t_ 
_ '-?. . ~ . ·-1--Vice President. and Secretory 

(.>'""' <, .. , _. ... ·"-7t-·C·t.'(_ 
Collhtersigne '/ · . 

I 

Not valid unless count~{signed by 
authorized Com pan{ Representative. · 

WHOLE LIFE POLICY 

. life 3124 (11~66) 

Proceeds Payable at Death-Premiums Payable for life 
Nonparticipating 

President 

conditions OS this Policy.' 
-------- ···---·--------· ..... -----··---------··---------

the Table will be furnished on request. 

77 
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·~ IV •' I I..... II 1 

. I hor(lhy apply to North American Lifo & Cosuolty Company, Minneapolis, Minnesota, for a policy of Life Insurance 

in accordance with the provisions of: Group Policy No.G..J/~.Js.J..:..ilCer~ificate No. _:/_}_.:}_!1__7 _ or En!ployees' Policy 

No. _ insuring my life as on Employee of 1LtJd£..,:l~:L/.t f.y.Lt.i' . . 1 /;;lt·~U.·•L·.:.A ";!---

1,, Name (Print in full.) 

_s_~. -:D~v\c.\ ~ re.~ ~_J_·~_·· _. __ _ 
lb. Rcuid.,nce · ll ·\. ( ('\_( 

Street and No. or R. F. D •. \.1j,-.ll~ -· _ - li Jl.~~,_'J--.\. .. -_C_ · 
Town ~~oJ..lo~t.l.a)..h_. Co.unty ~! .. Jd .. ~ ___ State _'J/.11_. 

ic. Dusinen Address \ l\ '' .. ) ·\· : ().~. ij · l' 
"\ I\~. •.· \ \ l L\V I ~ "'\ vJ\1 Stroet and No. or R. F. D. __ ........ '!...,:.: .. .:.......... ---·------

Town -"'..sf?. 0 c/ ,,. I c:6_!_.iA . Stale 

Age al Last ld. Dote of ~irth I 
Month ./I e r. I Day 

( () . -~ L_ YearD 4 Birthday ·~ J 

le, Place of Birth . . 

• 1./1/11' t )", ,·~.I 'i. .·.::-L-:\~ 'VI Tl't-. . - .. 1-;:.lr\V\. C1ty .... \., ....... 1----.... -. 1 -- _,_,_\Y . ..!._. ______ Stale -· __ _ 

1o. On what date was omploy· 
men! terminated with obovo , ~ ·, ·. "l 1 "J S' 
Comp,ny? Month ...... : ..... Day --~~---.Yoar_ -.--.. ____ __:_ _________ ,.._ ___ ,;__ _____ ...;....._ 

lb. o·eeuJ;jlliltln Whlin 8niployment terminated. Give exact duties in full 

1c. Present occupation. Give uacl duHes in full 

---.-
Y\ '\:\VI 1:'_ .• 

--------------~-------------~ 
1d. Name1of present employer 

.. _n:~J}-_!__. ____ _ 

3. Have you rnade or do you comtemplote making any o,ircroh flights or 
os~ensions? If so, fiillt full detoill. . 

4o. Plan of Policy deaired 

4b. Amount 

$ /.7 /--f!.-.:.'_o __ 

4c. Promium Payable 

IXAnnuolly I" I Ounrlerly 

QSemi-annuolly l. 'J Monthly 

Marl( with 'X' .,/tiel• rlu irrd 

Sa. Addross far Premium No· Sb. Qa you desire premium loon privileg" 
lice s. to be Automatic? 

0 Businoss "'X. Residenco Yes. ~j No rl 
6a, Doneficiary 

6b. Ralationship of bene • 
liciary 

I l~ 
\ ... l 1 r~ 

6d. Addross of \>'\noliciorly "'-\-
\, l. '-\ \ lo t. ~ (....;\· <'_\f', \. >(}, '/ c. 
W C!J.~J. b ( 1r.\c~t-\Jc. __ -_2:..:... • ...:::?..~L_l:_._) .-=.·2. ___ _ 

6e. Do you reserve tho ri9ht to chango th .. benoliciary. 
Yea f.Xj No r1 

/e. If unemployed, what ore your intentiona regarding future employment )o, Moil Policy to 7b. Amount of Premium rernitted with this 
Appl icotion 

[1 Business ~Residence 

.P~P.~T-!"':"'hJ..-.=: 
======""~!:-=-=--==~-'!~~!:-4;~-:-;,:, .... : -======= 

~ . ~· .. . ·-r.'- . 
. e:..t;-:·H l-/, ~-<:-t.{ . . . . 

I hereby surrender sotd Co-rttft¢OhJ(Lp~ (Cross out One) and tn constderotJOn of the •ssuonce by North 

American Life ond Casualty Company, Minneapolis, Minnesota, of tho policy herein applied for, I do hereby 
relinquish all rights to privileges or benefits under said Group Policy or Employees' Policy, ond do hereby re· 
lease said North American life and Casualty Company, its successors ond assigns, from all liability under 
said Group Poiicy or Employees' Policy. I hereby declare thotthe.statoments and answers os written or printed 
herein ore full, complete and true, whether written by my own hand or otherwise, and agree that every such 

statement and answer is material to the risk. 

Doted at lr...:...~l"lf•t~ \... l:\i\<.ls: I \.lcl,......_ this._:!~..r·~-r _day of _j}_(i ... ·. \ _)9 -1~·-. 
,.. I /?1 1 ~'~• .. __ (~·; J •' ··~·- ~·) 

W. · ;I' • • ( I I, 'I _ , · \: .- Q \) . '\ I 1\ r, (• .,-
ltnoss: ' ...... v'-r'l ·~r , --f-I.J,...J...-r... - • J- '---I.L..--+~.~---~'---y _.___~ 

· (Signature of Applican'1 for lnsuranco) 
(ll'rite name Ln full} 
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ENDORSEMENT MODIFYING "CASH LOAN'' AND "AUTOMATIC PREMIUM LOAN" PROVISIONS 

The provisions in this Policy entitled "Cash Loan" and 
"Automatic Premium Loon" ore hereby deleted and the 
following substituted therefor: 

Ccssh Loan. After this Policy has a cmh value and while 
it is in force· other than as extended term insurance, the 
Company will lend, on the sole security of this Policy prop­
erly assigned, any amount which does not exceed the cash 
value as of the dote to which premiums have been paid, or 
as of the nelCt policy·anniversory dote, if earlier, or if no 
further premiums ore payable. From the amount of such loon 
there shall be deducted (1) interest in advance at the role of· 
5.7% per annum on such loan to the next policy anniversary 

. and (2) any existing indebtedness. Thereafter interest in 
advance at the some rate shall be payable annually al the 
beginning of each policy year and if not paid when due, 
shall be added to the existing indebtedness ·and shall bear 
interest at th.e some rate. 

Any loch rnay be repaid in whole orin part while this 
Policy i~ in force, unless meanwhile a non-forfeiture benefit 
shall hove become effective. If the total indebtedness equals 
or· exceeds the cosh value o.t any lime, this Policy shall 

LS.J501\ (11-66) 

terminate 31 days after a notice has been moiled to the 
lost known address of the Owner and of any Assignee 
of Record. 

Automatic Premium Loan. Upon written request prior 
to the expiration of the grace period of any unpaid pre­
mium, the Company will automatically charge as o loon 
against this Policy the amount which, oher deduction of 
interest at the rote of 5. 7% per annum to the next anni­
versary of this Policy, will be sufficient to pay any unpaid 

, premium, provided that such loon p·lus other indebtedness 
does not exceed the cash value at the next premium due 
dote. If such loon plus any other indebtedness exceeds the 
cosh value, a loan will be· mode for that fraction, of the 
premium which will maintain this Policy in force to the dote 
an which the total indebtedness equals the cosh value. 
This provision may be revoked at the Owner:s written 
request. 

Any loan under this provision will be subject to the terms 
ond conditions stated under "Cosh Loan". 

This endorsement is alloched to and mode a pdrl of 

this Policy. 

NORTH AMERICAN LIFE AND CASUALTY COMPANY 

Secretory 

. ,, 
I .'1 • . • -

. -d~~J.o£ 
. Countersp·.~ Eid 

. I . t-
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Owners~ip. The Insured shall be 'the Owner of this 
Policy, unless otherwise provided. With the exception of 
any benefil payable to the Beneficiary, the Owner, subject 
to l~e rights of any assignee, shall hove all rights, privileges 
and benefits contained in this Policy. 

Beneficiary. The Beneficiary shall be as designated in 
the application of this Policy unless otherwise provided. 
Any primary Beneficiary shall hove on interest superior to 
any contingent Beneficiary. The interest or any Beneficiary 
who dies before the Insured or in o common disaster with 
the Insured shall terminate at the death of any such Bene­
ficiary. If no other Beneficiary is living at the death of the 
Insured,. the proceeds will then be paid to the then Owner 
of this Policy, if living, otherwise to the executor or odmin- . 
istrolor of the Owner's Estate. 

The right to change the Beneficiary in rhh Policy has been 
reserved lo the Owner unless otherwise provided in a 

wrillcn statement filed wirh rhe Company or ils Home 
Office. Subject lo the rights of any assignee or irrevocable 
Beneficiary on record with the Company, a new Beneficiary 
may be designated by filing or the Home Office of the 
Company a written request in a form solisfoclory to the 
Company, and signed by the Owner. A change of Bene­
ficiary will rake eff~cl when it has been recorded ol the 
Home Office of the Company; bur once recorded; whether 
the Insured is living or nor, rhe change of Beneficiary shall 
relate bock end take effect as of its dote of execution, . 
except with respect to any payment made, ol' action token, 
by the Company before the recording. 

Assignment. An assignment of this Policy shall nor be 
binding until the Home Office of rhe Company has received 
end has recorded a wrillen instrument to that effect. The 
Company assumes no responsibility lor the validity or suffi­
ciency of an assignment. 

GENERAL PROVISIONS 

The Entire Contract. This Policy includes all pages and 
any Supplements and the application, a copy of wnich is 
olloched, cmd this constitutes the Entire Contract. In the 
absent:~ of lroud, ell statements made by the Insured shall 
be deemed representations and not warranties and no such 
statement shall be used in defense of o claim under the 
Policy unless it is contained in the written application and 
a copy of the application is attached hereto when the 
Policy is issued. 

Only the President, a Vice-President, the Treasurer, or 
the Secretory of the Company shall have the power on 
behalf of the Company to modify or waive any of the pro­
visions of this Policy, and then only in writing. 

Payments By The Company. All benefits urider this Policy 
ore payable al the Home Office in Minneapolis, Minne­
sota. At the lime of such payment the Company may require 
the surrender of this Policy. Any indebtedness or premium 
due and unpaid will be deducted from such payment. On 
any Policy providing lor them, the Company may defer the 
granting of a Cosh Surrender Value or of a Cash Loan, 
except to pay premiums on policies of this Company, for the 
period permitted by law but not exceeding 6 months after 
receipt of the application therE!for. 

Life 3101 (11-66) 

lncontestabiliry. This Policy shall be incontestable after 
it has been in force during the lifetime of the Insured for a 
period of 2 years from its Date of Issue, except for: 

(1) the nonpayment of premium1 

(2) any provisions relating to benefits in event of total 
and permanent disability; 

(3) any provisions relating to additional insurance bene­
fits in event of death by accidental means. 

Suicide. If, within 2 years from the Dare of Issue, the 
death of the Insured occurs by suicide, while sane or insane, 
the liability of the Company hereunder shall be limited to 
the return of an amount equal to the premiums paid, less 
any indebtedness to the Company on account of or secured 
by this Policy. 

Policy Months and Policy Years. Policy monlhs, years 
end anniversaries shall be determined from the Policy Date. 

Indebtedness. The term indebtedness as used herein shall 
refer to indebtedness secured by this Policy. 
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SETTLEMENT OPTIONS 

Instead of having llw woceec.ls payable in ono sum in the 
event of death or, with the cor.1senl of the Cornpany, in the 
event of any other final setllernent, the Ownor may elect 
one of tho Options by wrillen notice to tho Company al any 
li"'e before the occurrence of the event upon which the 
ptoct!eds become payable. If no election has been made 
by the Owner, the Payee rnay make an election by wrillen 
notice within 6 months after such event of death or, with 
the consent of the Company, wilhin 2 months afrer final 
proceeds otherwise become payable. These Options are 
available only If payments ore to be made to the person 
whose life is insured or to a living primary Beneficiary and 
then only if each payment provided for is ol least $20.00. 
These Options are not available if payments would be 
made to an executor, administrator, trustee, corporal.ion, 
partnership, association or assignee. 

Option 1~Proceeds At Interest. Interest payments at the 
role of 2Ya per c.enl per year to be made by the Company 
on any proceeds held on deposit. 

Option 2-Payments for a Definite Period. The proceeds 
will be paid in equal monthly installments for· the number 
of years selected as set forth in the Table. 

Option 3-Life Annuity with Guaranty for Minimum 
Period. The Company will pay equal monthly installments 

durinu the lif,l of tho Poyee, but at least for tho minirnum 
period shown in the Table. The amount of each monthly 
r>a'ymont pm $1,000 of proceeds depnnds on rho age ond 
sex of tho Payco when the first puyment is modo and on tho 
guaranteed period chosen. If the Payee dies within the . 
guaranteed period, the discounted value of the remaining 
guaranteed payments, computed on tho basis of interest at 
the wte of 2Ya per cent per annum, compounded annually, 
will be paid by the Company as a final payment. 

Option 4.:_Paymcnts of Designated Amount. The pro­
ceeds will be paid in installments of select-ed c1mount with 
payments totalling not less than 5 per cent of the proceeds 
eoch year. Payments will be made until the proceeds, with 
interest credited at the rate of 2Ya per cent per annum, 
are exhausted. 

Option 5-Life Annuity with Cosh Refund. The Comoony 
will pay equal monthly installments during the lifo of the 
Payee; and upon the death of the Payee after installments. 
have commenced, the Company will pay in one sum any 
excess of the amount of the proceeds applied under this 
Option over the total payments mode under this Option. 
The amount of each monthly payment per $1,000 of proceeds 
depends on the age and sex of the Payee when the first 
payment is made. 

Monthly Payments Per $1,000 of Proceeds 

APPLIED UNDER APPLIED UNDER OPTIONS l AND 5 

OPTION'2 
Age ol Poye~ OPTION 3 

Nu<J•c>l llitlhdav 
Des•or•ofttd Manshlv When first Payment 10 Vnon 20 Yean 

Period lnslallmenl Is Madv Mtnimum Mtn•mum 

1 yl, l04.28 Male F.•molo 
2 yn. 42.66 11 a unde• $2 6) $9.1'>1 3 • 28.79 12 2.M 2.6l 

·4 • 21.86 13 2.66 1!.65 
5 • 17.70 14 2.6/ 5!.66 .. 10 a und .. r 15 2.69 2.68 
6 14,93 
7 • 12.95 11 16 1!.71 2.70 
8 . 11,47 12 17 1!.73 1!.71 
9 • 10.31! 13 18 1!.74 2.73 

10 • 9.39 14 19 2.76 sus 
15 20 2.78 2.77 

11 • 8.64 
12 • 8.02 16 1!1 2.81 2.79 
13 • 7.49 17 22 2.8) 2.81 
14 • 7.03 18 23 '2.85 2.84 
15 • 6.64 19 1?4 2.88 2.86 

20 25 2.90 2.08 
16 . 6.30 
17 . 6.00 1?1 26 2.93 2.91 
18 • 5.73 1?2 27 2.95 1?.93 
19 • 5.49 23 1?8 1!.90 2.96 
20 . 5.27 24 29 3.01 2.9'~ 

25 30 3.04 3.02· 
1?1 • 5.09 
22 . 4,90 1?6 31 3.09 3.05 
23 • 4.74 27 32 3.11 3.08 
24 . 4.60 1?9 33 3.14 3.11 
25 . 4.46 29 34 3.18 3.15 

30 ::IS 3.2~ 3.18 
26 u 4,34 
27 • 4.22 31 36 3.96 3.22 
28 . 4.12 . 31? 37 3.30 3.95 
1?9 • 4.02 33 38 . 3.34 3.119 
30 . 3.93 3~ JQ 3.39 3.33 

35 40 3.43 3.37 
36 41 3.40 3.41 

.. 37 41! 3.53 3.45 
38 43 3.~9 3.50 
3? 44 3.64 3.54 
40 45 3.70 J.S9 

41 46 3.76 J.M 
42 47 3.81! 3.611 
43 40 3.8R 3.74 
44 49 3.95 3.79 
45 so 4.02 3.84 

If the Owner elects Option 3 or 5 to become operative 
automatically ror the Beneficiary, the amount of payment 
.pnr $1,000 of proceeds applied und13r such Option will 

• 1 , ,: , 1 .. : ,1 T ! 1 . t . ~. . . . r ,•. , 

Auo ol Puyeo OPTION 3 
Neatt!'U Buthdny 

5'0 YPDII When f 11\l Povmr.nl 10 Yeo" 
9PTION S I. Modo Mtntmum M•nunutrt OPTIONS 

Mille female 
$'2.59 46 51 $4.09 $).90 SJ.OO 

1!.60 4/ 59 4.17 3.95 ).IJ.-, 
1'.6'2 48 ~) 4.S'> 4.01 3:92 
2.6) 49 ~4 4.31 4.07 3.98 
2.65 so 5~ 4.4'1! 4.12 4,04 
9.67 51 56 4.50 4.18 4.11 
2.60 ~2 57 4.60 4.1'4 4.10 
2.70 53 58 4.69 4.30 4.95 
2.72 54 59 4.79 4.36 4.33 
2.74 55 60 4.90 4.4t 4.40 
2.76 56 61 5.01 4.47 4.49 
2.78 57 61' 5.12 4.53 4.5 I · 
2.80 58 63 5.\13 4.59 4 (o6 
1?.82 59 6·1 5.Js· 4.64 4,75 
2.H4 60 6~ 5.48 4,70 4.85 
2.07 (,1 (,6 5.61 4.75 4.95 
2.89 62 67 5. 74 4.80 5.05 
1!.92 63 t'>fl. 5.67 4.65 5.16 
1?.9·1 M 69 6.01 4.90 5.91 
2.97 65 70 6.16 4.94 5.J9 
3.00 (,6 71 6.30 4.98 5.52 
3.02 67 72 6.4S 5.02 5.65 
3.05 60 73 6.(.0 5.05 5.7H 
J.OU 69 74 6.'16 5.(19 S.'J9 
3.11 70 75 6.91 5.11? 6.01 

3.15 71 76 7.07 5.14 6.1?3 
3.111 79. 77 7.1?3 5,17 6.J9 
3.22 73 '/0 7.30 5.19 6.S(, 
3.25 H 79 7.54 5.20 6.14 
3.29 75 80 7.1.'>'} 5.1?9 6.91! 
3.33 76 81 7.84 5.~) 7.1'2 
3.37 11 89 7.98 5.P4 7.31 
3.41 711 0) 8.13 5.25 7.55 
3.45 79 84 8.s'6 S.S'6 1.16 
3.50 60 85 & ov"r 8.39 5.26 8.01! 

3.5~ 91 0. 51 5.1!6 R.9/ 
3.~9 01! 8.63 S.S'(I U.',4 
3.64 OJ 8.1l 5.26 R.Ol 
3.69 ij4 8.83 5.26 ?.111 
3.74 u~ 8- over 8.92 ~.1?6 Q 41 

some sex but 3 years older than such Payee. 
Any moneys unpaid ol the death of a Payee will be paid 

to the estate of such Payee unless otherwise provided. 
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PREMIUMS AND REINSTATEMENr 

Payment of Premiums. All premiums are payable on or 
before their due dates or the Home Office, or to an author­
ized agent, in exchange for an official receipt signed by 
the T reo surer and countersigned by such agent. 

Premiums may be paid ol annual, semiannual, quorJer.ly 
or monthly intervals of the roles of the Company i~ effect 
on the Policy Date. Intervals of payments shall be measured 
in months from the Policy Dote and each premium after the 

-first is due on the expiration of the period for which the 
preceding premi~m was paid. On any due date the interval 
ot payment may be changed, but the Company may refuse 
to permit a change to a shorter interval of payment if the 
amount of premium for such shorter interval is less than that 
then acceptable by the Company. . 

Grace Period. A grace period of 31 days will be allowed 
for the payment of every premium after- t~e- first. This Policy 
shall continue in force during the grace period. _If the 
Insured dies during the grace period, the unpaid premium 

shall be deducted from the proceeds of this Policy. 

Age Adjustment. If thero has beon any error or inac­
curacy in stating the ago of the Insured, the amount payable 
hereunder shall be that which the premium paid would 
hove purchmcd al the correct age, according to the 
Company's published rates or Dote of Issue. 

Reinstatement. If this Policy shall lapse because of de­
fault in the payment of any premium, it may, upon properly 
signed wrillen request to the Company, be reinstated at 
any time during the lifetime of the Insured within 5 years of 
the dote of such default upon the production of evidence 
of insurability, including good heollh, satisfactory to the 
Company and the payment of all due and unpaid premiums· 
with interest at 6 per cent per annum; compounded annu­
ally, to dote of reinstatement. Any. indebtedness at the dote 
of default, together with interest thereon of 6 p~r cent per 
annum, compounded annually, shall be repaid in cosh or, 
if not in excess of the Loan Value ol dote of reinslolemenl, 
continued as on indebtedness against this Policy. 

~~ 
~··-=-.. ~ f"- E...,.~ 

LOANS 
0~6 .. -

Cash locHI. Arter this Policy has a cash value and while 
it is in force other than as extended term insuran.ce, the 
Company wi II lend, on the sole security of this Pol icy- prop­
erly assigned, any amount which does not exceed the cash 
value as of the date to which premiums have been J)aid, or 
as of the next policy anniversary date, if earlier, or if no 
further premiums ore payable. From the amount of such loan 
there shall be deducted (1) interest in advance at the rate 
of 6 per cent p~r annum on such loan to the next policy 
anniversary and (2) any existing indebtedness. Thereafter 
interest in advance at the same role shall be payable an­
nually al the beginning of each policy year and if not paid 
when due, shall be added to the existing indebtedness and · 
shall bear interest ol the some rate. - . 

Any loan inay be repaid in whole or in part while this 
Policy is in force, unless meanwhile a non-forfeiture benefit 
shall have become effective. If the total indebtedness equals 
or exceeds the cosh value at any time, this Policy shall ter-

· minole 31 days oher a notice has been moiled to the lost 
known address of ·the Owner and of any Assignee of 
Record. 

Automatic Premium Loon. Upon wrillen request prior to 

~
~he expiration of the grace period of any unpaid premium, 
!:;lhe Company will oulomolicolly charge a~ o loon ogoinstth. is 
WPolicy the amount which, after deduction of ioteresl at the 
)grate of 6 per cent per annum to the nexl anniversary of this 

t gPolicy, will be sufficient to pay any unpaid premium, pro­
Ill ~vided. that such loon plus other indebtedness does not 

exceed the cosh value at the next premium due dote. If such 
loan plus any other indebtedness exceeds the cosh value, 
a loon will be mode for that fraction of the premium which 
will maintain this Policy in force to the dote on which the 
total indebtedness equals the cosh value. This provision 
may be revoked at the Owner's written request. 

Any loan under this provision will be subject· to the terms 
and conditions slated under "Cosh loan." 

POLICY CHANGE 

With the consent of the Compuny this Policy may be 
exchanged for a corresponding policy on another plan of 
insurance or a policy of lesser amount. The exchange will 

.·, . •.· . 

be subject to such conditions and payment, if any, as the 
Company may require. 
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End of r.·id r .. ;tunf,.rl r~i;j-·t;i:;;;i:t.l Pc•id (•IC"ndrrl -·--· --··-··-·- ·- · Pnid Cooh '""' c ..... ( I l'etitl htpnrlrd , ........ ,.d lnd of 

.~~.· Insurance• Up lnsurancq' Up f,.suranro• c ..... u,. ln•urOIN•' Policy Volu• Volue lno Value Ina. v:.~~ .~~. lnturdnr .. • Vnlue Int. Polity 
Yoor '''· DRyt Yu Detyt v ... Days y..!.~. Yn "··· Y•or 

IUUE AGE 30 HSUE AGt 31 ISSUf AGE 3Z ISSUE AGE ll I SSUt A(;f 34 

I 0 0 0 0 0 0 0 I) 0 0 Cl 0 0 0 0 0 0 0 II 0 I 2 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 ., 
3 6 u 2 ~ 7 24 2 ')2 a u, 1 lloO 9 2A 2 zon II )~ 2 311 3 4 lB 60 5 206 20 65 5 280 22 fo? 5 32} 23 70 5 75'1 25 74 5 2M ·4· s ,, 100 8 16ft 33 101 a 12'1 35 lOll a 79 37 109 8 \1 40 115 8 7 s 
6 44 137 10 214 loll 140 10 106 49 144 10 52 52 H? 9 350 55 IS~ '9 2711 6 7 57 173 lZ 69 60 177 11 330 6) 180 11 216 67 11)6 ll .,,. 70 189 ll lA 7 
8 71 20? u 194 74 212 ll 44 7B 217 12 2'1? 82 222 12 180 as UJ 1Z IT 8 

' 85 2'ol 14 201 • 89 21t7 H 5'1 93 251 13 275 '17 2·55 ll 122 IC!I 251) 12 331. ' 10 99 275 15 118 103 278 14 :no 108 284 '" no Ill 28? I'• 25 117 291 u 205 10 

II 113 305 15 329 118 310 15 lM l2J 314 15 I 129 321 "' 225 IH 324 14 50 II 12 l20 336 16 150 134 )42 15 3b3 13'1 3'•5 IS 170 145 )51 15 7 150 35' 14 176 12 13 143 )1>5 16 285 149 370 II> 108 155 375 15 2'J3 161 )'19 IS 10'1 167 18) 14 28~ 13 14 159 395 17 3'1 165 )9') Ill 207 171 403 16 10 118 408 15 19? 185 41) l5 u 14 
IS 174 'o2l 17 90 181 4211 u 270 188 431 16 82 195 435 15 25~ 202 43? IS 64 15 

16 190 4'•7 17 Ill• 197 452 u 301' 205 4SR Ill 17.) 212 461 15 28~ 210 467 15 lOt 16 
17 206 472 17 153 214 lt78 111 32'1 222 483 16 Ill 229 IoRio 15 29~ 2H lt'lO 15 '94 17 
II 223 498 l7 16'9 211 502 16 :n2 23'1 507 16 12'1 247 511 15 290 255 514 15 87 18 
19 239 520 17 139 • ~48 526 16 313 256 52'1 16 100 265 534 ,,. 271 273 537 15· 60 19 
20 2511 51t3 17 111 2115 548 Ill 275 27ft 553 16 73 .2n 557 15 236 292 .Sill 15 34o .20 

AtA9P6S 518 788 ll 164 513 780 ll 9'1 507 771 13 20 501 7112 l2 311 491o 751 lZ 227 AtAg~6S -----
Non. 13.867 14.405 14.97) 15.573 111.208 Non • 

Forleitur• . 
........ u .. 

Faclor focloo 

ISSUE ACOE 35 tssuE· AGE 311 1 ssuE AGE 37 ISSUE AGE 38 ISSUE AGE 3'9 

I 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 I 
2 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 2 
3 l2 31o 2 )3'1 13 38 2 337 14 39 2 329 15 41 2 315 17 45 2 3511 3 
4 27 78 5 256 28 78 5 173 30 81 5 14'1 32 84 5 lifo 34 97 5 r6 4 
5 42 117 7 208 44 119 7 zoo 1,11 121 7 lLO "' 125 7 62 51 127 6 327 s 
6 57 154 9 U3 110 158 9 44 63 I Ill 8 311 611 lloio 8 20'1 6'1 lfo7 8 103 6 
7 73 1'12. 10 249 76 194 10 114 80 199 10 Ill 83 201 9 211 87 205 9 131 7 
il 89 220 II 25) 93 231 II 121 97 235 10 351 101 238 10 Zll 105 241 10 71 • • los 2111 12 171 110 266 12 ,, 114 269 ll 242 119 273 II 1011 113 275 10 31.'11 9 to 122 295 13 52 127 299 12 260 132 303 12 100 137 301> II )~5 . 142 J09 l.l 14'11 10 

II 139 321 13 2311 144 330 13 58 150 335 12 260 155 317 12 0? 161 342 II 2'1~ II 
12 1511 358 14 7 1112 31>2 13 19? 168 366. u 27 174 36'1 12 219 180 311 12 . 47 12 
13 174 38'1 14 125 180 3?2 13 302 1811 394 13 114 193 .,.,., lZ 313 1'1'1 402 12 117 13 
14 191 416 "' lB'o 198 420 14 5 205 424 ll 190 712 418 13 ll 21'1 431 12 1?6 14 
15 209 443 14 237 216 447 lit 45 224 'o52 13 237 231 lo55 13 .. , 238 457 lZ 122 u 

16 227 46? lit 263 235 414 14 79 242 4711 13 21o2 250 loBO 13 1>0 258 ~84 12 242 16 
17 245 491o 14 266 25) 4?0 14 72 211? 50 to 13 261 270 507 ll ,,., 778 511) 12 242 17 
10 264 520 l'o 2611 272 523 14 ,. 281 521 13 2'•4 2~9 510 13 44 2"0 534 12 7l6 18 
19 282 542 14 231 291 5411 14 38 300 550 13 211 30? 55~ 13 20 liB 558 12 1'97 19 
20 3(11 5115 14 198 310 5119 13 362 319 572 13 165 329 577 12 340 338 580 tZ 157 20 

AI Age 65 ..... 742 12 154 481 732 12 69 473 719 II 339 4115 707 II 249 456 69~ l1 147 AIAg~65 -------- ·---
Non. 16.879 Ho588 18.337 19.128 19.962 Non• 

Forf•iture Forloiturtl 

Foetor factor 
l $SUE AGE 40 ISSUE AGt ~I ISSUE AGE 4l IS~UE AC>E It) ISSUE AGF. 4 ... 

I 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 I 
2 I ) 0 117 l 3 0 62 2 5 0 114 3 8 0 15/o ) 8 0 144· 2 
3 18 411 2 331 1'1 lt8 2 301 20 49 2 2118 22 52 2 Hb 23 53 2 135 3 

35 87 4 349 37 90 4 29? 39 '12 4 245 "' 94 4 187 ., 'Ill 4 12A 4 4· 
5 Sl 129 6 224 56 132 II 159 58 133 II 56 Ill 137 5 3~0 64 140 5 275 5 

' 
6 72 170 7 361 75 172 7 250 78 174 T 1'•0 01 177 7 " 84 17A f• Zllfo 6 
7 90 207 8· 3~5 9'• . 210 8 21•1 98 213 8 Ill 10 l 214 7 H~ 105 217 T 1'\'1 7 
8 109 244 9 295 Ill 246 9 153 117 240 9 15 122 253 0 ZI>J 126 2~4 0 U5 8 
9 128 279 10 166 Ill 202 10 H l:i8 28b 9• 252 143 28'1 9 Ill ,,, 7 290 8 l2l 9 

10 147 312 10 349 153 .,,.,. 10 211 158 319 10 53 1113 321 9 2111 169 3Z5 9 11lo 10 

11 167 345 ll l't2 111 .,,, 7 10 312 118 ~51 10 177 10~ 354 10 24 J<IO )Sf " l31 II 
12 IOio 315 II 2'•0 191 380 II 8'1 199 !163 10 285 201J 307 10 ll~ ?12 )8? 9 l"'.i 12 
13 2011 '•06 11 327 213 409 ll 161 220 413 10 3!.3 227 ,,, 10 1'1'1 21'• 420 10 ll' ll 

14 226 434 lZ 19 233 437 II 207 241 4'•2 II loB 2io8 445 10 2.\? 2~11 44'1 10 (I) 14 
1S 246 462 l2 51 25't 466 l1 245 262 470 II 75 Z70 'oll 1.0 271. 277 475 10 '94 15 

16 2M '·80 12 61 274 '•91 II 247 2~3 496 II 84 2'11 """ 10 274 2'>'1 ~02 tn 10~ 16 

17 207 515 12 60 2'15 517 11 241 304 522 II 77 )12 5?4 10 2fo7 3?1 5;t6 10 90 17 
18 307 538 12 45 316 5'•2 ll 212 325 5'•6 ll 57 334 51t'J 10 2~1 )4) 5~3 IO II'• 18 

19 327 5f·l 12 10 336 5M ll 195 346 569 ll 20 355 572 10 210 )~~ 575 10 51 19 
20 347 583 ll 332 357 587 ll 161 367 592 10 357 376 594 10 1~4 306 5'18 10 24 20 

AI Ago 65 ""' 1181 ll 56 '138 666 10 312 ~20 651 10 205 lol8 1136 10 99 407 1>19 9 348 AIA!I•65 
·--·- ·-22-~-.,"------ ·z;-~8·,------ --·--·-- ·----20.81o2 21.7119 2' .. 873 

Non• Non-
Forfeiture Forl~tituN 

faclor foci or . 
NORTH AMERICAN liFE ond CASUALTY Co. ''blended lnturonce Ia not· available If the Policy Is In • Special Pr•rniuft'l C1au. 
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TALilE OF NON-FOI~FEITUI~E VALUl:S 

lnd of Cosh 
Puicl (di'Jtdrcl 

('oth 
r11id (•lrrulo•cl 

Ctnh 
ruid l•lt!'nrl••cl Puul (wrrr1rlrrl , ..... E•IPntlfld fnrf of Up lrnutonro• Up lrisuronce• Up lniUJ&IP(d 1 (cnh Up htturancu• Ccnlt Up lnsurunco• Policv Volua Ins. Volvo Ins. Volu~ Int. Value Int. Vulun Ius. Polrcy 

Yoor Yu. Days Yn. Days y,., Duyt Yn. Octys v .. Oayt Your 

I SSUl AG( ~~ ISSUE AGE ~I> ISSUE AG~ ~1 IS SUr AGE 48 ISSUE AG( 'o9 

I 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 I 
2 .. 10 0 11.5 4 ') 0 lbO 5 II 0 101 b I) 0 ?01 b I) 0 183 2 
3 24 ~·· 2 I'll 21. 57 2 l8S 27 58 2 142 28 58 2 100 )0 bl 2 ~~ 3 
4 45 '18 .. 68 47 100 4 R 49 102 3 311 51 101 3 1'i0 53 IO'i 3 I'll 4 
5 ,, 140 5 172 69 1'·1 5 9'1 l2 141> 5 25 l4 141> .. 2'13 lT l'•fl ~ 219 s 
6 88 102 6 202 91 184 , 95 '14 18~ 5 )li!l '10 18'1 5 uo 10 I 1'10 5 IU 6 
7 10? 27.0 1 IZ"T 113 223 7 lb 117 225 I> 26'1 Ill 227 I> ~~r• 125 2)0 6 'S2 7 
8 131 258 0 10 135 260 1 240 1 '•0 163 7 17.5 144 26'• lo 31·1 14'1 2b1 6 250 8 
9 153 2'14 8 203 150 2'17 8 68 11.3 299 7 300 160 301 7 IM IH 304 1 42 ' 10 175 32? 8 354 180 330 8 203 106 lH 8 71 192 3H 7 30~ 198 HO 7 111> ID 

11 197 )I> I 9 103 203 36'• 8 ·310 209 367 8 1n 215 36'1 8 ~· 222 ll3 1 268 II 
12 . 21? 393 9 107 226 3Q(>. 9 41 232 3'18 8 24'1 239 402 8 IOU 2~6 405 1 334 12 
13 241 423 9 244 2'•B 426 9 8B 255 420 8 300 21>3 4)) 8 lhl 270 "~ 0 IS I] 
14 26) 451 9 200 271 4!i5 9 120 279 ~59 8 34·'• 2116 ~61 8 181 2?4 46~ 8 "~ 14 
15 285 419 9 291 294 484 9 151 302 ~87 8 31>0 310 ~'10 8 210 318 ~9) 6 63 15 

16 308 507 9 312 316 509 9 1-49 32'• 512 8 35'• 333 516 8 212 )41 51'1 8 1>3 16 
17 330 532 9 303 330 534 9 137 347 538 8 350 3511 5 1tZ 8 207 )64 5'·'· 8 5~ 17 
18 352 556 9 286 lbl 560 9 129 370 56"1 8 HI 379 5LI> 8 1?1 387 560 8 48 IB 
19 374 580 9 21>4 383 583 9 101> 392 581> 8 31 6 401 509 8 175 410 592 8 35 19 
20 395 601 9 227 405 605 9 79 414 608 8 293 4B 610 8 150 432 613 8 ll 20 

ArA9e6S 395 601 9 227 383 583 9 106 370 ~63 8 31tl 356 5~2 8 207 341 519 8 63 AI !\~e 65 ---·-- - -·---------- ------------ ··-·· -··- --
Nan- 21>.028 27.249 . 28.541 29.909 31.357 No"• 

fDrreilure farf~ilure 
Foetor Foetor 

ISSUE AGE 50 ISSUE AGf H ISSUE AGE 52 tssur AGE 53 ISSUE AG£ H 

I C) 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 I 
2 1 15 0 196 7 lit 0 179 8 16 0 187 8 II> 0 111 9 17 0 111> 2 
3 31 61 2 43 32 6? 2 3 34 b~ I 34'1 35 65 I lOA )I> 1>5 I 270 3 
4 .55 106 3 132 57 107 3 74 59 109 3 \1 1>2 112 2 343 64 113 2 781> 4 
5 80 151 , 146 83 153 4 74 85 153 3 352 88 1~5 3 282 'II 156 3 215 

' 
6 104 191 5 67 108 1'14 '• lSI Ill 195 .. 2!t!• 115 1'18 4 111 119 200 4 101 6 
1" 129 232 5" 311 133 233 5 207 B7 235 5 107 1'•2 239 5 ZJ 146 2~0 4 2'12 7 
8 154 270 6 t40 159 273 6 34 164 276 5 2'14 11>0 277 5 1~0 173 27'1 5 81) a 
9 119 307 6 2'1S 184 30'1 6 173 189 311 6 5'· 1'15 315 5 314 200 311> 5 201 9 
10 203 341 1 39 ·20'1 344 6 281 .215 347 6 II> I 2?1 3'·9 , 44 227 352 5 295 10 

II 228 37~. 1 Ill 235 37'1 1 8 2H 361 6 2H 2'•7 )83 6 117 2'•4 1111 6 3 II 
12 2~3 408 1 19'1 260 411 1 67 267 414 6 30'• 273 415 b 111 200 4IU 6 54 12 
13 277. 438 1 238 20~ 442 l 110 2'12 444 6 341 2'1'1 447 , 211, 3('6 44'1 , 95 13 
14 302 468 7 211 309 470 1 137. 3.11 414 7 ~ 324 476 6. 242 HI 478 6 122 14 
15 326 496 7 288 H4 499 1 154 341 501 1 16 3 1t9 504 6 263 356 SOh " 14) IS 

16 350 523 1 296 358 526 7 162 366 528 7 33 373 SJO 6 211 30\ 5 'l , 159 16 
17 313 548 7 291 381 550 l 158 389 ~52 l 2'1 397 555 6 271> 404 5!111 6 155 17 
10 396 511 7 282 ItO'• 574 7 ISO ~\2 576 1 21 ~20 578 6 2b0 "28 Sal 6 152 18 
19 418 5'13 1 262 427 ~97 7 IJB 435 59q 7 9 443 601 6 25 1• 4Sl 603 6 115 19 
20 440 615 7 2~0 ~49 618 1 115 457 620 6 149 465 622 6 227 473 624 , lOS 20 

At Age 65 326 It'll> 7 288 309 470 l 112 292 ~~4 6 3H 213 415 6 172 25 .. 387 6 3 1\IAgr.M 
---·--- ---------------- -------------- ---·--------· -· ··----------····- -·-··---. -· ---- - ..... --·· -·· ... ....... 

Non. 32.891 34.516 36.238 30.0lo5 ~0.005 Non-
Forft~iture foffeit"'r• 

Fuel or fotlor 

IS~UE AGE S5 I$SUf AG~ 56 I$SUE AGE 57 ISSUE AG~ 58 I SSJ~ AG! 59 

I 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 I 
2 II 20 0 197 12 22 0 \'II 14 24 0 210 16 27 0 21'1 17 28 0 213 2 
3 3~ ,,, I 21t4 41 11 1 241 4'• 74 I 230 46 71• I 205 4'1 7•1 I 1'12 3 
4 b1 115 2 246 10 118 2 206 13 I 20 2 161> H 124 2 IJe 00 Ill 7 91 4 

5 
95 160 3 11>2 99 163 3 110 103 I 1>6 3 58 107 16'1 "3 6 Ill 172 l 319 5 

6 123 203 4 26 128 20 7 3 32'1 132 209 3 251> IH 213 3 1'14 11•2 211> 3 133 6 
7 151 244 4 210 156 247 4 110 162 2 51 4 60 167 2H 3 3'•7 112 2 ~l 3 211 7 
8 179 283 4 358 185 287 4 271 1'10 289 4 17'1 1'16 2'13 4 'Ill 202 2'11 4 20 a 
9 207 37.1 5 110 213 )24 5 12 219 327 4 28) ?2~ 330 4 1'1'• 2)1 H4 4 IOQ 9 

10 .2H 356 ~ 195 241 360 5 97 247 363 4 360 254 367 4 274 260 16'> 4 187 10 

II 261 )qo 5 21> I 268 3'14 5 159 2"/S 397 5 62 281 39'1 4 3)0 208 40 I 4 2'·? II 
12 208 423 5 316 295 426 5 212 302 42? 5 ll't 300 431 5 1 '• 31~ 43ft 4 2'15 11 
13 314 453 5 354 321 456 5 250 n8 t,Ejf) 5 lSI H5 41.1 5 57 3'·2 4h'• 4 ))3 13 
14 H'l 481 , 14 347 405 5 282 354 401 5 IB 2 361 4'10 5 85 3b8 49Z 4 . 355 14 
IS 36'• 509 6 35 312 512 5 300 379 514 5 190 387 518 5 101 39'· 520 5 I IS 

16 .309 536 6 50 3ql> 531 5 305 404 5 1•1 5 206 '•12 5•·4 5 101> 420 541 5 4 16 

17 413 51o0 b 51 420 Slo2 5 302 429 ~65 5 1'1'1 ,, l1 56'1 5 'I? 44 5 512 4 ;15d 17 
IB 4~t, 511} 6 H '-'•'• ~A6 5 2'12 451 ~'10 5 1 O'J 4bl 5'13 ~ bO 470 5'17 .. 343 10 
19 4~q 1>06 6 15 468 60? 5 274 471> 612 5 163 485 616 5 51> 4')1, 61'1 .. 3?1 19 
20 482 628 5 353 4ql 631 5 24S 500 63~ 5 138 508 1>31 ~ 25 ~17 641 .. Z9~ 20 

At.AqP.6S 234 356 s 1?5 213 324 5 12 190 2 89 . ~ 179 167 254 3 347 1'•2 216 3 1H AI Jig• 6S 
-----~---- --------------- -··---. ------- --------------- .... --- --------- -- ------ ···- -

Uon-
H.969 44.052 46.262 48.605 5l.On 

Non-

Forfeiluro Forhiho~re 

Foe tot facto" 
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Cosh 'Surrender Value. The Owner may surrender this 

Policy at any lima lor its Cash Surrender Vulu(), whid• will 

ba the cosh value under the Policy lms any indebtedness. 

Values ol interim points in o policy year will be calculated 

· with due allowance for fractional premiums poid and time 

eldpsed since the lost anniversary, provided, however, thor 

the cosh value within 60 days of the due dote of an unpaid 

premtum shall be the some m on such due dote. 

Any paid-up insurance or extended term insurance under 

which this. Policy is continued may be surrendered at any 

time for on amount equal to the net single premium at the 

a trained· age of the Insured for the remaining benefits 

under such insurance, less any indebtedness, provided, how­

ever, that within 30 days after any policy anniversary such 

amount shall be not less than the amount on such anniversary. 

Paid-up Non-forfeiture Benefits. After this Policy has o 

·value, if any premium remains unpaid ol the 'end of its grace 

period, this Policy will be continued in force from the due 

dote of such premivm as paid-up insurance without supple­

mental benefits as follows: 

EXTENDED TERM INSURANCE. Unless this Policy is in a 

Special Premium Class as set forth in the Policy Schedule, it 

will be continued OS paid-up extended term insurance for 

the Sum Insured less any indebtedness, provided, however, 

that the Owner shall have the right, by wrillen notice to the 

Company during the liFetime of the Insured and before the 

expiration oF 60 days after the due date of the unpaid 

premtum, to elect reduced paid-up life insurance, as pro­

vided below, in lieu oF extended term insurance. 

REDUCED PAID-UP LIFE INSURANCE. If this Policy is in 

o Special Premium Closs as set forth in the Policy Schedule, 

it will be continued as paid-up life insurance foro reduced 

amount payable at the some time and subject to the some 

conditions as this Policy. 

life· 3124 (11•66) 

,\ .... 

The period of extended term insurance or the amount of 

reduced poid-up liFo insurance will be suc:h as the Cosh 

· Surrender Value will purchase when applied as o net 

single premium ol the then olloined age of the Insured. 

Basis of Values. Non-Forfeiture Values for t~is Policy are 

based on the Commissioners' 1958 Standard Ordi11ory Mor­

tality Table with interest of 3.X% assuming deaths occur 

at the end of policy years and taking into account that this 

Policy is issued on the basis of age lost birthday, elCcept that 

the net single premiums for extended term insurance ore 

based on the Commissioners'1958 Extended Term Insurance 

·Table. · 

The cosh value of the end of any policy year is equolto 

the excess, if any, of the then present value of future beneFits 

over the then present value of the Non-forfeiture Factors 

shown in the Table of Non-forfeiture Values applied to the 

remaining policy years for which premiums ore payable, 

taking the result to the· higher dollar. These values are 

greqter than or equal to those required by the lows or the 

slate in which this Policy is delivered ando detailed stole­

mont of the method of computation of the values has been 

filed with the insurance supervisory official of such stole. 

Table of Non-forfeiture Values. Cash Values, Paid-up 

Insurance Values, and Non-forFeiture Factors shown in the 

Table of Non-forfeiture Values ore for each $1,000 of 

Sum Insured under this Policy; Extended Term Insurance 

values ore the some for any Sum Insured. All values in this 

Table ore based on the assumption that premiums have been 

paid to the end oF tho policy year and that this Policy is free 

From indebtedness. Tho values applicable to this Policy ore 

shown for the Age corresponding to the Age of Issue set 

forth in the Policy Schedule. Any values not contained in 

the Table will be furnished on request. 
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LIST OF FACTS ADMITTED BY NORTH AMERICAN LIFE AND CASUALTY COMPANY: 

(1) On March 1, 1975, the defendant issued group life insurance 
policy #4084-479 insuring the life of, among others, G. David 
Tyree, Jr. 

(2) On May 1, 1975, after the aforesaid G. David Tyree, Jr~ made 
request for a conversion policy, the defendant issued cQnv~­
sion policy number L-1126840 in consideration of the sum of 
$148.60 premium paid by the decedent, G. David Tyree, Jr. 

(3) Both the aforesaid policies named the plaintiff, Ketti M. 
Tyree, as beneficiary in the event of the death of the said 
G. David Tyree, Jr. 

(4) That the said G. David Tyree, Jr. died on May 29, .1975. 

(5) That the defendant, North American Life and Casualty Company 
received notice and proof of death of the decedent, G. David 
Tyree, Jr. 

(6) That both of the said policies were in the amount of $10,000.00 
' 

EXH•Btf NO. 2-
Pl.l -1 DEFI -~-:-C"'::"""OM"""'=t:--J- 1 
CASE NO. k~ '}"$"' ftl IJ 

f~~~ 
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3 

1 P R 0 C E E D I N G S 

2 (Motions were heard in chambers.) 

3 

OPEN COURT 
4 

5 (The court reporter was sworn.) 

6 THE COURT: Please place the jury in the box. 

7 THE CLERK: Members of the jury, as I call 

· 8 your names, will you come forward and have a seat in 

9 the jury box in the order that I call your names, 

10 please? 

11 Betty Gentzel 

12 Edith Grupe 

13 Harry P. Davis 

14 Susan Combs 

15 Reginald Owens 

16 William Simmons 

17 Lauretta J. Easley 

18 Judith ~filler 

19 Guy Anderson 

20 David Grove 

21 Benjamin Chavez 

22 Thomas Zimmerman 

23 Elba K. Malone, Jr. 

~~---------------------·-----------------~-------' 

AUDREY J. RUDIG-ER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 

591·3136 
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5 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

4 

(The jury was sworn.) . 

THE COURT: l,1embers of the jury, I am Judge 

Middleton, and the presiding Judge in this case. 

I want to apologize to you for keeping you 

waiting in order to start this trial, but there are 

many legal issues, some of which could have been resolved 

in a different fashion, and had they been resolved that 

way, might have resulted in this case not having been 

heard by the jury. 

But, they have been resolved by me in a fashion 

which requires a jury trial at this point. 

First of all, I want to introduce to you the 

parties. 

The name of ·the case is Ketti ~L Tyree, plaintiff, 

versus North ~~erican Life and Casualty Company. 

Mrs. Tyree? This is Ketti M. Tyree, sitting 

on the end. Next to her is Hr~ Robert Zelnick. Next 

to him is Mr. Daniel Borinsky. They represent Hrs. Tyree 

in this case. 

On the right is r{r. Floyd Bagley. Next to him 

is Senator \<7icker and Hr. Brodnax Haskins. Hr. Haskins, 

r.tr. ~1icker and Hr. Bagley represent North American Life 

and Casualty Company. 

1-L...------ -·-···----····------·----------------------------------~ 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 

FAIRFAX. VIRGINIA 22030 
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1 OPEN COURT 

2 MR. BORINSKY: Your Honor, my first witness 

3 will be Mrs. Ketti Tyree. 

4 THE COURT: Will you please take the stand? 

5 Whereupon, 

6 KETTI TYREE, 

7 the plaintiff, was called:for examination by counsel ori 

8 behalf of the plaintiff, and, after having been duly 

9 sworn, was examined and testified as follows: 

10 DIP~CT EXPMINATION 

11 BY MR. BORINSKY: 

12 Q. Mrs. Tyree, will you state your name for the 

13 benefit of the Court? 

14 A. I am Ketti ~1. Tyree. 

15 Q. Mrs. Tyree 

16 THE COURT: t-1r . Bor insky , excuse me. Mrs. 

17 Tyree has a very soft voice, and the jury has to hear 

18 you, and those la-1.'\lYers and I, so spe·ak up, will you, 

19 please? All right, go ahead.· 

20 MR. BORINSKY: Maybe if I stand over here 

21 everyone can hear a little better. 

22 BY l·lR. BORINSKY : 

23 Q. ~1rs. Tyree, \'Tere you at one time married to ~1r. 

1------.... ·-·----·-·- ·-- .. ----· ,.,_ .............. ________ .. ____ , ______________________ _. 

AUDF-IEY J .. HUDIGEF-1 HEPOHTING S!:RVICE 
CERTIFIED VERBATIM REPORTERS 

. 3859 CHAIN URIDGE ROAD 

FAIRFAX .. VIRGINIA 22030 

591-3136 
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1 George David Tyree; Jr.? 

2 A. I \'laS. 

3 Q. Did there come a time when nr. Tyree died? 

4 A. Yes. 

5 Q. Approximately \'Then \'las that? 

6 A. May 29, 1975. 

7 Q. Had he been sick? 

8 11. They discovered a tumor in September of '75. 

J 
9 He had been sick. 

10 Q. They discovered a tumor in September of '75? 

11 
·\.\ 

Do you mean '74? -

12 A. Yes. Okay, right. 

13 Q. Nine months prior to his death? 

14 11. Right. 

15 Q. How old \'las l-1r. Tyree? 

16 A. 31. 

17 Q. What occupation had Mr. Tyree engaged in from 

18 the time you had been married until his death? 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

He was a lawyer. 

You lived with Mr. Tyree until his death? 

Yes. 

Did you own a home with Mr. Tyree? 

Yes, sir. 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 

FAIRFAX. VIRGINIA 22030 

591·3136 
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23 

29 

~ Where was that home located? 

A. In Woodbridge, Virginia, close to his office. 

~ About how far from his office was that home? 

~ Oh, about ten - five minutes. 

~ How long -- Approximately when did you purchase 

that home? 

A. '73. 

~ Did Mr. Tyree maintain an office in his home? 

A. Yes. After we had moved in, he bought a 

filing cabinet, and he had a desk and a telephone, an 

adding machine, a calculator. It was an office .away 

from-an office. 

~ When did you say this home was established, this 

office in the home was established? 

A. As soon as he started working. As soon as 

we were out in Woodbridge, he started -- he furnished 

another office downstairs so· that he could get his 

work done do~m there too, at night. 

~ Where was the office located in the home? 

A. It was in the basement away from the patter 

of little feet. 

~ Did you have occasion to bec.ome aware as to 

"'hether or not -- How frequently did Mr. Tyree use this 

1--L------···-------~---·------------------------------------.J 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 
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1 office? 

2 A. He was down there a lot. He used it quite 

3 often. 

4 Q. Did there come a time when Hr. Tyree -- When 

5 would ~tr. Tyree use this office that I'm speaking of? 

6 What time of day·would he normc;tlly use the office? 

7 A. Well, when he would get home from work, he would 

8 go down there and work because he didn't have any inter-

9· ruptions, and the phone was always ringing at his main 

10 office. So, he would work after dinner down there, and 

11 he would work on Saturdays and Sundays because there 

12 \'lOUld be no interruption for him. 

13 ~ You said earlier that Mr. Tyree --

14 MR. HASKINS: _He's leading the witness. 

15 THE COUR~: You are leading the witness, Mr. 

16 Borinsky. I know that it might be difficult, but do not 

17 lead the witness. 

18 ~1R. BORIN SKY: Thank you, Your Honor. 

19 BY HR. BORINSKY: 

20 Q. Can you describe l'lr. Tyree's \'Tork pattern 

21 after his sickness was diagnosed in September? 

22 A. He decided to continue to \·Tork, and he would 

23 work downstairs, and I had a lot of the office out there 

~-----------------------------------------------------------------------~ 

AUDREY J. RUDIGER REPORTING SERVICE 
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1 a lot, bring out files. He had his law books out there. 

2 He would work on the files, you know, as 

3 often as he felt like it \V"hich was about 30 hours a weekV 

4 He kept busy. He had to. He had to keep his 

5 mind occupied, and he loved law, and that's the way he 

6 kept from getting depressed or upset or worried about 

7 anything. He would jump ~n and work. 

8 Q. Did he work at the office after he was diagnosed? 

9 A. He went in when he felt like it. He had good 

10 days and bad days. So, he would go in two, three, four 

11 times a week, whenever he felt it necessary. 

12 But, mostly, the people in the office would 

13 come to him, and he would get the phone there, and I 

14 would go over and get the files sometimes, too. But, 

15 usually, people in the office would bring the folders 

16 out, and he would work on them at home. It was easier 

17 for him. 

18 But, he would go into the office. 

19 Q. How long did he continue working? 

20 A. He continued working up until the end of l"larch 

21 or the beginning of April. Around then he decided he 

22 \•70Uld rather just spend the time with us, and not worry 

2::J about it. 

----------------------- -------------- -------------,----------' 
AUDREY J. RUDIGER REPORTING SERVICE 
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1 Q. Did he work after April, after the end of March 

2 and the beginning of April? 

3 A. No, he quit working then. He just wanted to 

4 be with us. 

5 Q. Did you have a job during the period we're 

6 speaking of; that is, since you were married up until 

7 the time of his death? 

8 A. Since we were married, up -- Well, I -- You 

9 mean way back? We were married in '66, and I had a job 

10 back then. 

11 Q. Let me revise the question: Since you moved 

12 to Woodbridge in approximately 1973, did you have employ-

13 ment? 

14 A. No, I had a baby when we moved out there. She 

15 was four months old. Then, I had another baby in May, 

16 right before \'le found out that David had cancer. 

17 So, I had a sick husband and t\'m toddlers. 

18 Q. You were home? 

19 A. Yes. 

20 HR. BORINSKY: Your Honor, if I may have a 

21 discussion? 

THE COURT: All right. 

23 {Mr. Borinsky has a discussion at counsel table 

'-- ------· -------------···-- -- ----· ---------- ----------------------------------' 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VEUBATIM REPOR·TERS 

3859 CHAIN BRIDGE HOAO 

FAIRFAX, VtHGINIA 22030 

591·3136 

95 ..... _ 



·'.• 

33 

1 out of the hearing of the Court.) 

2 BY MR. BORINSKY: 

3 Q. In the period after he was diagnosed as having 

4 the· disease, did you notice any change in his mental 

5 capabilities? 

6 A. Oh, no, no. He \'las -- No. Cancer of the liver 

7 does not affect the mind. I. He \'las very alert, very 

8 active. He kept very busy, as busy as he could. 

9 Q. Then, in precisely what respect did the cancer 

10 affect him? Would it be physically or mentally? 

11 ll. Just physically. He had a hard time with the 

12 medication they gave him. It made fluid settle in his 

13 stomach, and when it did that, he became very uncomfortable. 

14 He would have to go have it drained, but after it was 

15 drained, he could function physically for four days, . 

16 and then it would build-up again. 

17 But, mentally, he was alert, and he \'las active. 

18 And, he was very intelligent, and he kept his intelligence 

19 the whole time. He was a fantastic lawyer. 

20 Q. Was his ability to coromunicate \oli th other 

21 people impaired? 

22 A. 

28 Q. 

Definitely not. 

Could he speak on the phone? 
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1 1\. On the phone quite often, yes. 

2 Q. You observed that? 

3 1\. Yes, uh-huh. 

4 Q. Could he dictate letters? 

5 1\. Yes. He would work downstairs a lot. 

6 Q. Die he have a Dictaphone in his office? 

7 1\. Yes. He had them bring one out, and he dictated 

8 a lot. 

9 l-l.R. BORINSKY: I have no further questions. 

10 for Mrs. Tyree. 

11 THE WITNESS: Thank you. 

12 THE COURT: Hr. Haskins, are you going to 

13 examine? 

14 MR. HASKINS: Yes, sir. 

15 CROSS EXAMINATION 

16 BY MR. HASKINS: 

17 Q. Mrs. Tyree, you are the beneficiary of your 

18 husband's policy, is that correct? 

19 1\. Yes, sir. 

20 Q. You're the one that gets $10,000.00 if this 

21 case is won today, is that correct? 

22 

23 

A. It would go to my children. 

Q. It goes to you. You're the main beneficiary, is 

------------ -- -··--··--·-:---------------------·-·---------~-------------...-1 
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1 that correct? 

2 A. Yes, sir. 

3 Q. Now, you said awhile ago that your husband 

4 was working 30 hours a week, right? Why did you use 

5 the phrase "30 hours per week"? 

6 A. Because I don't think he really was working 

7 40, which is your average1work week. He was working 

8 a little less, but he was very active. 

9 Q. You used the term "30 hours a week" because 

10 you know that is the policy requirement in order to be 

11 eligible 

12 t-lR. ZELN"ICK: Objection, Your Honor. 

13 THE COURT: Don't answer the _question. What 

14 is your objection? 

15 

16 

17 

18 

19 

20 

:n 

22 

23 

MR. ZELNICK: I object to Mr. Haskins impuning 

to ~1rs. Tyree what she does or doesn't know. It's 

improper for him to make a statement as to what's in 

her mind. 

THE COURT: I am going to overrule the objection. 

Mr. Haskins, I think that you have a very natural, deep 

voice, and I think that your questions come out in a 

very tough way. 

HR. HASKINS: I don't intend that, Your Honor. 

'---·- ·--------····------------------------------------' 
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THE COURT: I am asking you to just ask questions 

one-at-a-time, and let her answer. I _know you don't 

intend that. 

Do you recall the question, ma'am? 

If you don't, I'll have him ask it again. 

THE WITNESS: I'm sorry. I'm awfully nervous. 

I'm sorry. 

THE COURT: Listen to what he says, and answer 

the question. 

r7ould you ask i_t again, ~ir. Haskins? 

BY MR. HASKINS: 

Q. Mrs. Tyree, the 30 hours a 'llleek about which 

you were just speaking, you know that that was a require-

ment of the insurance company, that your husband must 

work 30 hours a week before he became eligible for the 

insurance, isn't that correct? 

A. ·Are you asking me if I knew that before _he took 

out the insurance, or when he did, or after he did? 

~ It makes no difference. When did you know it? 

A. Well, I do know it. 

Q. You knew it at that time, didn't you? 

A. No, sir, not at that time. 

~ Now, your husband was very sick? 

,_ --·-------·-·-·-·- --·--·-·······--------------------.. -·--------.,.----------' 
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A. Yes, sir. 

Q. And, he had to visit doctors very, very often, 

isn't that correct? 

A. Yes, sir, for chemotherapy. 

Q. Dr. Smith was one of his doctors, isn't that 

correct? 

A. Yes, sir. 

Q. In September of 1974, your husband was receiving 

total disability benefits --

~1R. ZELNICK: r.1ay \'le approach the Bench, Your 

Honor? 

THE COURT: All right. 

BENCH CONFERENCE 

t4R. ZELNICK: This is exactly the point we 

brought up in chambers. 

HR. BORINSKY: It's irrelevant. 

MR. ZELNICK: Whether or not Hr. Tyree ever 

received any benefits whatsoever is totally irrelevant 

to the facts in this case. They're strangers to the 

case, and we have the West Virginia case which we cited. 

I believe we cited it again, and that \'las whether he 

ever received any benefits is inherently inadmissible. 

In fact, until a foundation is laid strongly to show 

I_·------------------··---·····--·-·-·-·-·-··--···-- -·-- ... ····----·--···· -····--··--·--·-----···-·-·----------~-_J 
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similarity between the Hutual of Omaha policy --

THE COURT: I understand your position. What's 

your response, 1-ir. Haskins? 

l-1R. HASKINS: The question is whether the man 

was able to work. She testified he was. I've got an 

opportunity now to rebut that by showing that he wasn't. 

I can ask her. I think it's a proper areaof cross exam-

ination. 

THE COURT: There was no evidence at all to 

show what total disability means, and that bothers me. 

You've asked her a question of whether he received total 

disability payments from Mutual of Omaha. 

Now, let's assume that she knows, and the answer 

is yes. Then she has admitted that he was totally dis-

abled, but what totally disabled means under the terms of 

thatpolicy the jury has no way of knowing at this time. 

And, I am concerned about that. 

MR. HASKINS: I think it would be incumbent upon 

me to prove my case, but certainly I can ask her questions 

on cross examination that concerns the man's condition. 

THE COURT: There's no question but -v;hat you 

can ask her about the condition, about his condition. 

I can agree "Vlith that completely. But, the question that 

'-'----------------------------·-··---~-------------------' 
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1 you 1 re asking her now is "lrlhether somebody else agreed 

2 that his condition was one of total disability because 

3 he \'Tas, in fact, receiving this payment. 

4 That has nothing to do with the knowledge of 

5 the condition. That has to do -yJi th the insurance company 1 s 

6 knowledge of the condition. And, I think you have to 

7 lay a foundation as to what total disability is before 

8 you ask her that question. 

9 So, I am going to sustain the objection. 

10 MR. ZELNICK: Will you ask the jury to disregard 

11 the question? 

12 THE COURT: I am going to tell the jury that 

13 I sustained the objection. I already told them that if 

14 I sustain an objection, they have to ignore the evidence. 

15 All right? 

16 OPEN COURT 

17 THE COURT: The objection made by counsel has 

18 been sustained. 

19 BY MR. HASKINS : 

20 Q. NO\'V', vThen your husband became progressively 

21 worse, \'lhich happened after September of 1 7 4 · --

22 MR. ZELNICK: Objection. That's not in evidence, 

23 that he became progressively worse. 

- ------------· ·-·. ·------ ------ -·- ·---------· ·-- -----·--------------------------' 
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1 THE COURT: Ask her the question, and we'll go 

2 forward. 

3 BY MR. HASKINS: 

4 Q. Did your husband's health become progressively 

5 worse after September of 1974? 

6 A. Actually, it became better. That's when he 

7 had the operation. 

8 Q. Wasn't that in June of '74? 

9 A. No, it was in September, and after they removed 

10 the tumor, he was able to get around better for a little 

11 while. He felt better for a little while. 

12 Q. Was he able to get around very much in December 

13 of 1974? 

14 A. Yes. He got around. I don't understand \'That 

15 you mean by getting around. 

16 Q. Going to the office? 

17 A. Yes, he went into the office. 

18 Q. As you got into January and February, he 

19 became more used to using his home than he did the office, 

20 is that a fair statement? 

21 l\. He used both, but the home more, yes. 

22 Q. And, as you get into February, he began to stay 

23 at home most of the time, isn't that correct? 

1--1--------------------·-·--·--------------------------------~-----' 
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A. He was still going in, I'd say, two times a 

week as far as I can recall. 

~ But, he never stayed but a short time, did he? 

A. Just enough time to get more work to take 

home. 

0. Then, when we get into March·, he was home all 

the time almost; wasn't he? 

A. I honestly do not remember. 

0. On March the 1st when this group policy.was 

obtained, he was a very sick man, wasn't he? 

A. He had cancer , yes. 

~ And, he was constantly having, and required to 

have, this fluid drained off his stomach? 

A. About once a week, and he went If he could 

go into the doctor, he could go into the office, too. 

He did. He was. a very headstrong man. He did what he 

wanted to do 'lrThen he wanted to do it. 

0. Do you remember a Mr. Shaeff or a Mr. Gary 

coming to your house to talk to your husband? 

A. I remember the heavier-set gentleman that was 

in the back, but I don't know if I recall him from the 

last time that we were here or from before then. 

You have to understand, I had two children and a 

·~---------------------------- --------------------,-.,---1 
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1 husband to take care of. 

2 Q. And, when you were taking care of him, in what 

3 fashion were you taking care of your husband, Mrs. Tyree? 

4 A. The way any wife would take care of her 

5 husband. But, too, I just had a baby also. 

6 ~ Would you describe, please, your ministrations 

7 to your husband? 

8 A. Well, I fed him; I did the dishes; I cleaned 

9 house; I kept the children out of his way so he could 

10 work \•lhen he wanted to . 

.11 Q. Did he take his meals in bed? 

12 A. No. No, not till the end. 

13 Q. Till when? 

14 A. I am afraid that some of this has kind of been 

15 blocked out because I -- It was a difficult period for 

16 me, and I had a very hard time of it. 

17 Q. Can you recall as best you can? 

18 A. He was still getting around in May. We went 

19 on a trip in ~1.ay. He -- Physically, he was very weak in 

20 May. He was very tired. But, we got to be alone together 

~1 before he died. 

22 

23 

NR. HASKINS: No further questions. 

THE COURT: Do you have any redirect, sir? 

-------···--------····-·-----------------------~-----1 
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1 MR. BORINSKY: Including your problem: Was 

2 he working 30 hours during the applicable period. 

3 THE COURT: Is it not possible to arrive at 

4 some sort of a stipulation? Or maybe we can't arrive 

5 at one, I don't know. It's your case, and I don't 

6 presume to tell either one of you how to try it. 

7 MR. HASKINS: Tqank you, Your Honor. 

8 THE COURT: All I want to do is get the issue 

9 before the jury. 

10 Now, is it possible to stipulate that this 

11 group life insurance policy was obtained by Nageotte, 

12 Tyree and Borinsky~ that a certificate of insurance was 

13 issued -- I shouldn't say insurance, a certificate was 

14 issued, that is a cold fact, it was issued. You have 

15 the policy, you have the certificate. 

16 MR. ZELNICK: ~~d that Mrs. Tyree was the 

17 beneficiary. 

18 THE COURT: She was the beneficiary under 

19 both policies; that the man has died; that the defendant, 

20 North American Life and Casualty -- notice and proof of 

21 death 

22 

23 

What does that mean? 

MR. BORINSKY: Received. 

THE COURT:. Received notice and proof of death? 
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MR. HASKINS: Yes, sir. 

MR. WICKER: No question about that. 

MR. ZELNICK:. With the proviso, of course, 

that we discussed.in chambers prior, namely our 

objection that the group policy itself ~s irrelevant. 

We not waiving our objection on that.ground. 

THE COURT: I understand you're not waiving it. 

MR~ ZELNICK: I think, if we could stipulate 

to the ·facts that the Court has just submitted --

MR. WICKER: I don't like to have two people 

give argument, and he is much more able than I am, but 

I see some things here, if Twas on the jury, a statement 

like that was read to me of disputed facts, the impression 

would be made on me that this is a fair statement of the 

total facts. If you had a statement there, one thing, 

you state that this policy was issued insuring the., life 

of so-and-so among others, but there is no mention 

whatsoever that that was a qualified that that was 

without medical examination. It contained a specific 

condition. 

It was conditioned upon so-and-so, working 30 

hours a week other than vacation. But, without that, 

if I was on the jury, I would figure: Well, it's a 
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1 opportunity to cmr.ment on this particular issue. I 

2 would like to state to Your Honor, represent to Your 

3 Honor, my version. 

4 THE COURT: About what happened? Well, look, 

5 it's not germane to where we are right now. If it does 

6 become importan~ in the case, I'll certainly give you 

7 a time and place to comment on what happened. 

8 All right. Now, have you rested your case, 

9 Mr. Borinsky? 

10 MR. BORINSKY: Yes, Your Honor. · 

11 THE COURT: Do you want to argue a motion 

12 to strike, Nr. Haskins? 

13 UR. HASKINS: Yes, sir. 

14 (The counsel move down from the Bench.) 

15 HR. HASKINS: If Your Honor please, it is the 

16 defendant's position in this case that it is the 

17 plaintiff's burden to prove that the person who was 

18 allegedly insured is \'Ti thin the class of people entitled 

19 to insurance. 

20 He has not proven that .t·1r. Tyree was in active 

:n service as required by the policy of insurance, a policy 

22 the provisions of which he had admitted to be valid in 

23 his prior answers to request for admissions. 
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He has alleged that the fact of the existence 

of a group life insurance policy which was the basis of 

his recovery initially, and he has never shown that 

the plaintiff was vrithin the class of people, and that 

he was not a stranger to the coverage. 

We submit that as we -- In our case, one of 

the cases which we cited to the Court, Washington 

National Insurance Company versus Burch, v1hich is in 

270 Fed2nd 300, that Court held that the burden was on 

the plaintiff to establish that the burden of proof on 

the issue of employment is clearly upon the plaintiff. 

This case we just cited to Your Honor was a 

case involving the very factual issue of employment. 

We submit to the Court that 30 hours a week 

was all that the plaintiff herself testified to. Sh~ 

never stated that he was vri thin -- That he was working 

full-time at his office a minimum of 30 hours a week 

as the policy provisions require. We submit that they 

have not established a prima facie case; that is, that 

they are entitled to recover initially. 

For that reason, we move to strike the plaintiff' 

evidence, and have a summary judgment for the defendant. 

THE COURT: All right. Hand me the policy. 

- -·-·--·-·-·-----·--- -···- ··--------·-·--· ·-- ··--· ·-----·- --· -------------·---------~ 
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the burden that they have not carried, the entitlement 

to the recovery. 

THE COURT: I am going to overrule the motion 

to strike and require that the defense go forward. 

MR. WICKER: Note the exception, Your Honor. 

THE COURT: Your exception is noted. 

May I bring the jury in now? 

MR. HASKINS: Yes, Your Honor. 

THE COURT: Please bring the jury in. 

(The jury returned to the courtroom. and resumed 

their place in the jury box.) 

THE COURT: Members of the jury, the plaintiff, 

while you were out has had admitted into evidence a list 

of facts which were admitted which I have ruled were 

admitted by the North American Life and Casualty Company, 

those facts on this form, and I am going to, if counsel 

wishes, let the jury see it. It's up to you whether you 

want them to or not. 

Right now I am admitting it into evidence, and 

these are facts \'Thich were admitted for your information. 

All right. No\'T, the plaintiff has rested 

his case at this time, and the defense is now going 

fonrard with his evidence in the issue. 
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Go ahead, Mr. Haskins. 

:t-1R. HASKINS: I am \'Taiting for Mr. Gary, if 

Your Honor please. 

THE COURT: Has he gone after him? 

Mr. Gary. 

Whereupon, 

RALPHIE. GARY, 

a witness, was called for examination by counsel on behalf 

of the defendant, and, after having been duly sworn 

was examined and testified as follows: 

DIRECT EXA!.UNATION 

BY MR. HASKINS: 

~ Would you state your name, please? 

A. Ralph Everett Gary. 

Q. Mr. Gary, \'That is your occupation? 

A. I am a field representative for Equifax Services. 

Q. Would you talk so the members of the jury 

can 

A. I am a field representative for Equifax Services 

in .McLean, Virginia. 

Q. vJhat is Equifax Services, please, sir? 

A. We make business reports for various companies, 

insurance investigations for a lot of the insurance 
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companies, and regular business reports, employment 

et cetera. 

Q. Did you have occasion to visit Mr. George 

David Tyree, Jr. in 1975? 

A. Yes, I did. 

Q. Would you tell the ladies and gentlemen of 

the jury what day you saw him? 

A. Yes, sir. On May the 16th, 1975. 

Q. Where did you see him? 

A. I saw him in his bedroom. 

Q. Would you tell the ladies and gentlemen -- the 

lady and gentlemen of the jury what you observed about 

Mr. Tyree's general condition? 

A. The man was very ill at the time that I saw 

him. He had on a pair of shorts. He ~ras approximately 

six foot two, he looked like to me, but his stomach 

was quite swollen, and his leg was quite swollen, and he 

was very gray in appearance. 

But, he had all his faculties about him. He 

talked very sharply, and he got up on the side of the 

bed and talked to me. 

Q. 

A. 

Did you talk to ~1r. Tyree about his working? 

Yes, sir. 
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1 l-1R. BORINSKY: Objection. lJ!ay I approach the 

2 bench? 

3 THE COURT: All right. 

4 BENCH CONFERENCE 

5 THE COURT: All right. 

6 MR. BORINSKY: He's about to -- He said he 

7 talked to .Hr. Tyree. He's going to ask him what he said •. 

8 THE COURT: Are you going to ask him what Mr • · 

9 Tyree said? 

10 MR. HASKINS: I am going to ask him how he 

11 determined hov1 many weeks or months or so forth that Mr. 

12 Tyree worked in the preceding six months. 

13 THE COURT: Based on his conversation with 

14 Mr. Tyree? 

15 MR. HASKINS: Yes. 

16 THE COURT: All right. 

17 MR. BORINSKY: Then my objection would be the 

18 hearsay objection, that this is clearly an out-of-court 

19 statement made by another party. This is precisely 

20 the issue we have been talking about before, and that 

21 this is just plain, flatout hearsay, and it's just not 

22 admissible. 

23 MR. Ill'.SKINS: How do they propose me to prove 

1-L------------------·-·-·--·-----·----·-·-·--·-·--------· ---------------l 
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1 my case? How can you possibly do it otherwise? 

2 MR. BORINSKY: I can think of numerous ways 

3 they could do it. 

4 MR. ZELNICK: There are two more cases. If· 

5 they want to allege fraud, and then these things would 

6 be admissible. They have chosen not to go , oiL the~. · 

7 theory of fraud and misrepfesentation. 

8 It's not up to the Court.to find a way for the 

9 defendant to make his case. It's up to them to make 

10 the proper admissible evidence. 

11 And, this evidence is not admissible, it's 

12 pure hearsay, and there is no exception. 

13 THE COURT: \'Jhere' s my book? 

14 Mr. Haskins, do you know if you ask this man 

15 the question whether or not he was aware of impending 

16 death at that time? He was apparently only 13 days 

17 from the actual date of his death. 

18 MR. HASKINS: Do I know \'Thether the man knew? 

19 I n·ever discussed that with this man. 

20 THE COURT: All right. 

21 HR. HASKINS: I'll ask him right now. 

22 THE COUF.T: I don't \•Tant to get myself involved 

23 in this because I am too involved in it already as I sit 

-'---·------·--------·-·-- ---- ---------·-----------------------------1 
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earlier have a greater circumstantial guarantee of 

trustworthiness than the testimony of this man. 

The only other thing is is that he's here 

for cross examination. That's the offsetting factor. 

And, with those written documents, there isn't anything. 

MR. BORINSKY: Are you now then -- In respect 

to that, I would say that still (b) has never been met. 

There are other people. There are documents. There 

are diaries -- produce documents when he worked. Did 

he ever request --

THE COURT: I can only treat one issue at a 

time. At this point in time, I am going.to sustain 

the objection. All right. 

OPEN COURT 

MR. HASKINS: If Your Honor please, may I 

ask this witness a question out of the hearing of the jury? 

THE COURT: Members of the jury, would you 

please step out for a moment? 

(The jury then retired to the jury room.) 

MR. HASKINS: The Court has sustained the 

objection of counsel for the plaintiff to any testimony 

that .r-1r. Gary would give regarding the conversations. that 

he had with .rtr. Tyree on the grounds of hearsay evidence. 
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1 We ask the Court at this time to permit us, 

2 for the purposes of appeal, to have r·1r. Gary testify 

3 so that the Appellate Court \'IOuld know the substance 

4 of his testimony. 

5 THE COURT: Let the record show that the jury 

6 has been dismissed from the room, and you may now inter-

7 rogate Mr. Gary. 

8 MR. BORINSKY: I just want to note my objection 

9 to this. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: Fine. Okay. 

BY MR. HASKINS: 

Q. For whom did you interview t.ir. Tyree? 

A. At the time I interviewed him, it was t-1utual 

of Omaha, New York. 

~ What was the purpose of your interview? 

A. It was a disability claim. 

Q. And, what were you talking to him for? 

A. I was to talk to him concerning his disability 

claim. We have a routine form which we use, and ask so 

many questions, and whatever they ask us to determine 

when it comes into our office. 

Q. 

A. 

Did you ask Ur. Tyree these questions? 

Yes, sir. 
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1 Q. According to the form. rfuat did you ask him 

2 if you can recall regarding his employment? 

3 A. When we have a disability claim, whether it's 

4 a continuous disability, or just an initial disability 

5 claim,, we always ask the question about -v1hen they last 

6 worked. 

7 When I talked to Mr. Tyree, I asked him when 

8 he last worked, or was he doing any work at that time. 

9 He said: I'd have to say no. 

10 He explained to me that I asked him when 

11 he last had any clients, and he said that the last time 

12 that he had taken on any client was in September of 1974, 

13 which was when he -v1ent into the hospital. I understand 

14 at Potomac Hospital. And, it was discovered that he 

15 had cancer. 

16 He said that he went into the office five days 

17 in December, and, then, that he became so ill that he 

18 had to leave, and that we went back for three days in 

19 January. He said they had some very important cases come 

20 in, and he went in to try to work on them, but he could 

21 not, and he had not been back to work since. 

22 He did mention that he had gone into the office 

23 now and then to spend half an hour, 45 minutes, to talk 

-------------------~---~--J 
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to the men and that they'd call him at home. 

He told me at that time that he had ten. or 

eleven cases pending which people were paying him a few 

small fees on from time-to-time. 

MR. HASKINS: That's all I have, if ¥our Honor 

please. 

THE COURT: Do you wish to examine, Mr. Borinsky? 

MR. BORINSKY: I don't think so, Your Honor. 

THE COURT: Is this witness to be excused? 

MR. HASKINS: Again, I offer that testimony 

for the purpose of the jury. 

THE COURT: If I understand the position of 

both parties now, the objection was made by Mr. Borinsky 

concerning the testimony which Mr. Gary was going to 

give relating to the conversations which Mr. Gary had 

with Hr. Tyree. 

And, I sustained that objection as to those 

conversations. 

MR. vHCKER: And, we except. 

THE COURT: And, that's where we are right now, 

okay. 

MR. HASKINS: I've, of course, excepted. The 

Court understands that. 

--·-·-·--------------- ·-- ·---------------------------' 
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Appeal, at this stage of the procedure, so your statement 

will be heard. 

MR. HASKINS: Will you call Mr. Sheaff, please? 

Whereupon, 

ROBERT SHEAFF, JR., 

a witness, was called for examination by counsel on 

behalf of the defendant, and, after having been duly 

sworn, \-Jas examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. HASKINS: 

~ Will you state your name, please? 

A. Hy name is Robert Y-7. Sheaff, Jr. 

THE COURT: How do you spell your la~t name, 

please? 

THE Y.JITrmss: s-h-e-a-f-f.· 

THE COURT: Thank you. 

BY .HR. HASKINS: 

~ Mr. Sheaff, on the 19th of March, 1975, were 

you employed? 

A. I was employed by Mutual of On-.aha Insurance 

Company. 

~ What was your occupation? 

A. I \'las District Claims Representative for 

~~------------- -- -----··-------- -----···--·---------------------------
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Virginia and West Virginia. 

~ Did you have an occasion to talk to George 

David Tyree, Jr.? 

A. Yes , I did . 

~ Would you tell the Court, please, what day you 

talked to him? 

A. I talked to Mr. Tyree on ~-1arch the 18th of '7 5. 

Q. Did you discuss his employment status at that 

time? 

A. Yes, I did. 

Q. \'7ould you tell the Court,· please, what he 

told you about his employment status? 

A. Mr. Tyree told me that he was clearing up 

his affairs because he knew that he would be deceased 

soon. 

Q. And, how soon -- Or did he say it was just a 

matter of time? 

A. Just a matter of time. 

~ What did he tell you about his working, the 

hours that he worked? 

A. Mr. Tyree, on the day that I visited with him, 

he was at his office, and he stated that he was training 

a new lawyer for the corporation, and he was also straighten~ng 

, __________________ · --------------------------------' 
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1 up some paperwork on some bills and things that people 

2 had owed him. 

3 l!e was trying to get that straightened up 

4 before he deceased. 

5 Q. Did he tell you that he had worked any in the 

6 last several months? 

7 A. Yes, sir, he had worked a couple of days in 

8 December, and about four days in January, and about six 

9 days in February. 

10 Q. Did he say that he had worked any in Harch? 

11 A. No, sir, he had not. 

12 Q. When he made claim to you, did he make claim 

13 for the days that he had \rmrked? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. No., sir. 

Q. Do you remember how many days you actually 

paid him for the period that you just discussed? 

A. 74 days, I believe, sir. 

Q. 74 out of how many? 

A. 120, approximately. 

Q. Let me ask you one more time: When did he say --

Ho..,., many days did he 

A. I'm sorry, it would be 74 days out of approxi-

rnately 90. 

'--'-----------·-·--·----···- . -·-----·----- ···-··· --· --·· ............. ·-----····--------------------.J 
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Q 74 out of 90? 

A. That's correct. 

Q. And, you saw him in March, is that correct? 

A. That's correct, on the 18th. 

Q. What did he say about the days that he had 

worked in February, the· number of days? 

A. Approximately four or five days. 

Q. And, how about January? 

A. There were three or four days in January he 

had worked. 

Q. Did he tell you that he didn't come to the 

office those other days? 

A. Yes, sir. 

MR. HASKINS: Your Honor, please, this man 

knew he was going to die according to the testimony. 

THE COURT: I was just reading that exception, 

r.1r. Haskins, and the statement in the belief of impending 

death says: That a statement made by declarant l'lhile 

believing that his death was imminent concerning the 

cause or circumstances of what he believed to be his 

impending death. 

Nmrl, is this testimony about the cause or 

circumstance of \'/hat he believed to be his impending death? 
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1 MR. HASKINS: Your Honor, please, are you 

2 asking me to be intellectually honest with the Court? 

3 THE COURT: I believe I'll ask him the question 

4 myself: 

5 Why v1ere you investigating this man, lllr. 

6 Sheaf£? 

7 THE WlTNESS: It's my job for Mutual of Omaha. 

8 I was the investigating adjustor. 

9 THE COURT: "~Y were you investigating this 

10 particular man? 

11 THE WITNESS: On this particular claim form 

12 that he had sent into the company, he had put that he 

13 had worked several days between December and March, 

14 but he didn't specify what days or how many days. 

15 So, it was my job to go out with him and find 

16 out how many days and what particular days he had worked 

17 and make an in~tial payment for his disability. 

18 THE COURT: Did you find ~hat he was disabled? 

19 Was it within your power to determine whether he was 

20 disabled or not? 

21 THE WITNESS: From the information in the file 

22 at that particular time, the man was totally disabled, 

23 and he had been classified as so from his doctors. I think· 
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he was seeing three doctors, a Dr. Smith, a Dr. Dobrzynski, 

and a Dr. Ueno, those three.doctors had declared him totall 

disabled. 

And, upon visiting with him, I found him to 

be totally disabled also. 

THE COURT: On what did you base that judgment? 

THE WITNESS: On the hours that he was working. 

in the past and what he was doing at the present time. 

In other words, at the present time, his friends 'lrTOuld 

drive him over to the office, or one of the other attorneys 

would drive him over to his office, and he would sit 

around there, and he would fix the papers, and tell his 

secretary \vho he wanted to bill and so forth. 

Also, upon his physical appearance. His face 

was very shallow. He had lost about 90 pounds within 

the last three to four months before he deceased. 

THE COURT: How do you know that? 

THE WITNESS: From the doctor's statement on 

his claim form, and from his appearance. His face was 

very shallm1; his eyes were sunken back. He had grown 

a beard to fill up some of the shallowness in his face. 

He \'Tas very weak, unstable upon standing. 

THE COURT: What do you mean by "total disability". 

,_._ ___ ----- ·- ---·--------··------··--------------------------' 
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THE WITNESS: Totally unable to do his gainful 

occupation of work. 

THE COURT: And, did you make that finding? 

THE WITNESS: Yes, sir. 

THE COURT: I am not going to allow this 

witness to testify as to what Nr. Tyree told him, but 

I think he is entitled to testify as to what he observed, 

what he found, what his conclusions were based upon his 

knowledge of what total disability is. 

MR. ZELNICK: Your Honor, we object to his 

conclusions on the basis that he's certainly not qualified 

as a medical witness. 

THE COURT: If he knows what he means by totally 

disabled, he can tell the jury \V'hat he means, and \'That 

he found. 

!-1R. ZELNICK: He based it upon the weight, 

because he knows he lost weight, and that was a hearsay 

statement from one of the doctors, and the doctor is 

here, and the doctor can testify. 

I don't think that Mr. Sheaff is qualified. 

First of all, they've indicated they are calling 

expert witnesses and this would be in the realm of an 

expert opinion, and I think they have to lay a foundation 
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that Mr. Sheaff is qualified, that he has a medical 

background. 

He presumed the reason Mr. Tyree grew a beard. 

That is pure speculation by Mr. Sheaff. He said that 

Mr. Tyree was hollow in the cheek. that he grew a 

beard. I think that that's about the only thing he can 

say that he observed. The rest of his statements are 

speculation and conclusions that he'd drawn. 

There is no proper foundation for that, and 

the ones, such as the loss of weight, was based on things 

outside of his knowledge, based on statements of the 

doctor. 

The doctor is here to testify. He'd be the 

best witness as to that particular matter. 

MR. BORINSKY: Your Honor, if I may, after 

that, furthermore Mr. Sheaff's purpose was to determine 

whether this person qualified under a Mutual of Omaha 

policy, under their definition of total disability. We 

don't have that Hutual of Omaha policy here. We don't 

know what their definition 'Nas. 

THE COURT: I am going to allow this witness 

to testify as to why he went to see Mr. Tyree. 

MR. ZELNICK: Your Honor, we object to that on 

------------ ·-···------· --- -------------------------------
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1 the ground that any mention of receiving disability 

2 payments is, again, highly_prejudicial to us. 

3 THE COURT: He said he went to see.Mr. Tyree 

4 to determine whether or not Mr. Tyree had been working 

5 on certain days over a specified period of time in 

6 connection with a policy which he made a claim under 

7 with lo1utual of Omaha. 

8 Did you not say that, Mr. Sheaff? 

9 THE WITNESS: Yes, sir. 

10 THE COURT: That was his purpose for going 

11 there. 

12 MR. ZELNICK: But, that brings in the very 

13 topic that the Court had ruled inadmissible earlier, 

14 that there was a disability policy. lve contend again 

15 that there was 

16 THE COURT: The question of total disability 

17 was the issue. This man went for a specific purpose, 

18 and I think he is entitled to state why he went there. 

19 I think he is entitled to state what he found when he 

20 got there. I think that he is entitled to say that, 

21 based upon the information -v1hich he obtained, he filed 

22 a report with the company that the man worked or did 

23 not work 74 out of 90 days, or whatever that total was. 
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MR. ZELNICK: Well, that's based on statements 

made to Mr. Sheaf£. 

THE COURT: I understand that. If he filed 

a report with the company that says that, that·based on 

what he learned, he filed that report. That's what 

· I understand his purpose was, to file that report .• 

Is that correct? 

THE WITNESS: That's right. Judge, I have a 

copy of the report. 

THE COURT: I don't want a copy of the report 

itself in evidence \'Ti thout seeing \'That it is, but he 

\\'ent there to do a specific thing, and he found a man 

who met certain physical qualifications. He found that 

he hadn't worked in the period of time --

l.-tR. ZELNICK: The only \'lay he knew that is 

because Mr. Tyree told him. 

THE COURT: He found these things out, though, 

didn't he? 

MR. ZELNICK: But, Ur. Tyree told him that, 

that's \'That the Court had ruled earlier. Hr. Gary was 

THE COURT: Based upon that, he filed a 

report, did.n' t he? . 

MR. ZELNICK: Mr~ Gary found out the same thing. 
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1 He said that Mr. Tyree told him that he didn't work. 

2 Mr. Sheaff, this knowledge certainly just didn't come 

3 into his head with an arro\oT. The only way he knew 

4 anything is what Mr. Tyree told him. Everything he 

5 says is based upon hearsay evidence. 

6 And, the Court has consistently ruled that 

7 those statements are not admissible, and I think that 

8 Dr. Smith is here and would be the best witness for the 

9 defense. 

10 I don't want to tell them how to run their 

11 case, but he would be the best witness as to whether 

12 or not Mr. Tyree was disabled at the time and whether 

13 he was able to work. 

14 Mr. Sheaff, I don't want to impugn his ability, 

15 but I don't believe he is a doctor, and I don't think 

16 he is qualified to speak in terms of whether or not 

17 Mr. Tyree was disabled. 

18 There is no evidence before the Court as to 

19 the provisions of the Hutual of Omaha policy. Mr. Sheaff 

20 is only concerned with whether or not Mr. Tyree was 

21 disabled under the definition of the Mutual of Omaha 

22 policy. 

23 Mr. Sheaff was not down there concerned with his 

,_ ----------------------------------------------~-------------.J 
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general good health or bad health. Anything ~1r. Sheaff 

knows about the number of days Mr. Tyree worked, what 

he was doing with his files, how he was handling his 

cases, is based solely on Hr. Tyree's statements. 

And, the Court has ruled several times today 

that Mr. Tyree's statements are not admissible. Whether 

it be a written statement from Mr. Tyree saying he '\'lorked 

four days of the month of February, or whether he told 

Mr. Sheaff, and ~lr. Sheaff is here now and says Mr. Tyree 

only told me he \'mrked four days in the month of January, 

I don't see how, by leaving off the first part of it, 

and saying Mr. Tyree only worked four days in the month 

of January, that that makes the statement admissible 

because the only way_he knew that was by what Mr. Tyree 

told him. 

If he said he looked at time sheets, and the 

times sheets showed that Hr. 'l'yree only worked four 

days, that would be a different story, or if he had 

some kind of evidence that he was able to verify himself, 

something that Mr. Tyree didn't say r but everything that 

Mr. Sheaff knov1s is based solely, 100%, on what Mr. 

Tyree told him. 

There are alternatives available to show whether 
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or not he was working. There are other people, there 

are records, there are documents that exist that could 

help prove the claim and what the insurance company 

is trying to prove in this case, and he has not come 

forward with any of these. 

THE COURT: All right. 

Did your company pay that claim? 

THE WITNESS: Yes, sir. 

MR. HASKINS: I would ask the Court to ask him 

who paid the claim. 

· THE COURT: Who? Well, r-Iutual of Omaha paid 

the claim. 

!4R. HASKINS: He \o7rote the checks, I think. 

THE COURT: You personally paid the claim, sir? 

THE WITNESS: Yes, sir. 

THE COURT: All right, I am going to do this. 

I am sorry to keep injecting myself in the case, but I 

think I am dealing with something that is very material 

and it bothers me, and it would be very easy to sit here 

and say everything is hearsay and throw it out the 

window. But, I think it is required of me to this. This 

man made an investigation. As the result of the inves-

tigation, he did something. He paid a total disability 
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1 claim. He made a judgment based on whatever he saw, 

2 and \'lhatever he observed, that the claim was payable. 

3 And, he took an action: He paid it. 

4 MR. ZELNICK: Your Honor, if we could submit --

5 THE COURT: I understand your arguments, Mr. 

6 Zelnick. I have heard them many times now. I am very 

7 conscious of them. When I come down, I keep coming back 

8 to the question of circumstantial guarantees of trust-

9 worthiness, and I think that that definition is met 

10 with this witness if he is asked questions properly. 

11 Now, I will agree with what Mr. Zelnick says, 

12 even though I am retracting what I did a minute ago, I 

13 don't think that anything relating to the conversation 

14 as occurred, but I think that this witness can testify 

15 the reason why he went to see this man, what total dis-

16 ability is under the policy on which he operates, what 

17 he observed, and what he did as a result of his observa-

18 tions, that it is admissible testimony; i.e., pay the 

19 check. 

20 .HR. ZELNICK: Can we question him off the 

21 record before the jury comes in, sir? 

22 THE COURT: Yes, you may. Just a moment. 

23 Do you underst.and what I'm saying, Mr. Haskins? 

---------------- ----··----·-----------------------------------~--J 
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1 MR. HASKINS: Yes, sir. 

2 THE COURT: And, you want to voir dire. Do 

3 you want to conduct a voir dire, Hr. Zelnick and l1r. 

4 Borinsky? 

5 MR. BORINSKY~ Yes, sir. 

6 VOIR DIR.E EXAl.UNATION 

7 BY MR. BORINSKY: 

8 Q. What time a day did you visit Mr. Tyree? 

9 A. It was in the afternoon, after 2:00 o'clock. 

10 Q. Did Mr. Tyree know that you were coming? 

11 A. No, he didn't. 

12 Q. ~~ere did you first come to see him? 

13 A. At his office. 

14 Q. Do you recall talking on the telephone to me 

15 a few days ago? 

16 A. Yes, that's correct. 

17 Q. Do you recall telling me that the first place 

18 you went was to his horne? 

19 A. You asked me a moment ago which place I first 

20 visited with Mr. Tyree. That was at his office. 

:n Q. Where was the first place that you went? 

22 A. To Mr. Tyree's horne, and visited \'lith his wife. 

Q. \V'hy did you go to his horne rather than his office. 

------·······-·---·-- ------··------···-·-----· -· -·----------·---------------
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1 A. That's where I would expect to find him. 

2 Q. What did you find when you went to visit him 

3 at his home? 

4 A. I found that he wasn't there. r.1rs. Tyree said 

5 that he had gone over to the office for a couple of 

6 hours, that I could visit him there. 

7 Q. You came by surprise, and he just happened 

8 to have been at his office for a couple of hours? 

9 A. That's correct. 

10 MR. HASKINS: This is cross examination. This 

11 is not voir dire. 

12 THE COURT: I am going to give him some lee\'lay, 

13 Mr. Haskins. I don't know what point he's trying to 

14 prove, and I'll give him a chance to do it out of the 

15 presence of the jury. 

16 BY f.1R. BORIN SKY: 

17 Q. Have you examined the Mutual of Omaha policy 

18 under which Mr. Tyree was paid? 

19 A. 

20 Q. 

2.1 11. 

22 Q. 

23 A. 

Not recently, no, sir. 

When did you last examine it? 

It would have been in June of '76. 

How long is the policy? 

That particular policy, I do not remember. 
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1 You say "that particular policy", are there 

2 several? 

3 A. Yes, sir, over 3000 policies. 

4 Q. 3000 different policies? 

5 A. Of Mutual of Omaha, yes, sir. 

6 Q. Do you recall examining this specific policy? 

7 A. No, sir. 

8 Q. Is it not a fact, then, that you really can't 

9 say for certain how total disability was. defined pursuant 

10 to the policy under which Hr. 'I'yree \'Tas making a claim? 

11 Is that not a fact? 

12 A. At the present time, I could not quote the 

13 definition, no, sir. 

Q. Well, you just now said that you don't remember 

15 reading the policy. Is it not a fact that you do not 

16 know the definition of disability, of total disability, 

17 under the policy under which Mr. Tyree was claiming? 

18 Is that a fact, that you don't know the definition of 

19 disability in accordance with that policy? 

20 A. That's kind of a hard statement to answer. 

21 Under all the policies, the definition of total disability 

22 would be: unable to earn a gainful --

Q. You say there were 3000 policies. Did you 

'----···--··----------···-········---- - ···-----··---···----------··-··--···--------·-··---------~--' 
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examine all 3000 policies? 

L No, sir, I did not. 

~ How are you able to say, then, that under all 

the policies it was such-and-such a way? 

A. All the Mutual of Omaha total disability policies 

were similar. 

~ Similar? But, you don't know that they·are 

identical? 

A. They were different in words, yes, sir. 

~ You had said earlier that Mr. Tyree had indicated 

that he had worked a few days in March, a few days in 

February, a few days in January? 

A. That's correct. 

Q. How many days "YTould he have had to have worked for 

him not to be eligible for coverage under his policy? 

A. Pardon me? 

~ How many days would he have had to have worked 

in, say, the month of February, before you would have said: 

You don't get any benefit because you worked too many 

days? 

L If he was totally disabled, Mutual of Omaha 

would have paid him for his total disability during any 

of the periods of time also. Hr. Tyree did not have a 

---- --------~-------- -··- ···----- ----------------------l 
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1 deductible under the policy that I recall. 

2 Q. You mean you paid him for certain days because 

3 he wasn't totally disabled because you considered him 

4 not to be totally disabled? 

5 A. ltr. Tyree told me he worked on those particular 

6 days. 

7 Q. You were paying him for any day that he didn't 

8 work, is that what you're saying? 

9 A. Yes, sir. If the claim sheet proved that he 

10 was totally disabled, and he \vas being seen by a doctor, 

11 who also said that he \"Tas totally disabled, the only 

12 thing that I could verify was the dates that he had 

13 'iTOrked. 

14 And, he had put on the claim forms that he 

15 had worked several days. 

16 Q. Would you consider him to be totally disabled 

17 if he worked, say, 15 days a month? 

18 A. That's not up to me to decide. 

19 Q. You say if he was seeing a doctor, and he 

20 couldn't work, that you \vould pay him benefits. Would 

21 it be a case, then, that if'he just didn't, say, show 

22 up for work two weeks because he had the flu, would he, 

23 under the policy, be entitled to two weeks of benefits, 
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under the Mutual policy? 

A. Not without proof of loss. 

~ You are saying, then, that under the Mutual 

of Omaha policy, had he been out two weeks with the 

flu, he would have been entitled to two weeks of benefits 

under the policy? 

A. If he had shown proof of loss. 

~ That he had diminished earnings for that 

period? 

~ That's correct. 

~ You said a minute ago, when I asked you about 

if he worked 15 days, would he have still been considered 

totally disabled, that it wasn't your decision. Whose 

decision was it to make as to whether or not he was 

totally disabled, or disabled? 

A. It was based upon the company, Mutual of Omaha, 

and myself. I handle any type of claim that Mutual of 

Omaha thought needed personal handling, or a personal 

visitation. 

A lot of these claims, the people needed to 

know what to do. In other words, they had to show 

proof of loss forms, and I would go by, explairt the 

policy briefly, and that they had to shmv proof of loss 

--------------·- .. . . ····---···-···--·--·- ·-·-·- --------· -·-- ·-· --- -· -------------------1 
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each 30 days before their benefits could be allowed. 

So, that's exactly what I did. 

Q. When you went out, had the benefit already 

been approved, or did you approve it? 

A . The initial benefit? No, sir. I approved it. 

Q. Had they made payment before you had visited 

Mr. Tyree? 

A. No, sir. 

Q. They had made no payments? 

A. Not that I know of. 

Q. Till March the 15th? 

A. Not that I know of. 

MR. BORINSKY: I have no further questions 

at this time, Your Honor. 

THE COURT: All right, sir. Mr. Haskins, I'll 

lay the general ground rules down for YO'-:l· 

MR. HASKINS: Yes, sir. 

THE COURT: I am going to allow you to question 

this man in the presence of the jury with respect to 

the purpose of his call, and the action that he took 

as a result of the call • 

MR. ZELNICK: Please note our objection on 

the grounds stated previously, Your Honor. 
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1 THE COURT: Yes, sir. 

2 r1R. ZELNICK: Particularly on the response on 

3 voir dire that he was not familiar with the terms of 

4 the policy, that there were 3000 different policies, 

5 with variations in each, and he did not know which 

6 policy Mr. Tyree was insured under. 

7 THE COURT: Yes, sir. 

8 Please bring the jury in. 

9 (The jury returned to the courtroom and resumed 

10 their place in the jury box.) 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: Proceed, Mr. Haskins. 

MR. HASKINS: Thank you, sir. 

DIRECT EXAMINATION (Resumed.) 

BY MR. HASKINS: 

Q. Would you state your name, please? 

A. My name is Robert William Sheaff, Jr. 

Q. ~1r. Sheaff,. where do you live? 

A. I live in Vinton, Virginia. 

Q. Where is that? 

A. It's in the Roanoke County area. 

Q. Were you employed on the 19th of Barch, 1975? 

A. Yes, sir. 

Q. By whom were you employed? 

~~------------ ---------------- ------------------------
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~ I was employed by Mutual of Omaha. 

~ What is Mutual of Omaha? 

A. It is an insurance company.· 

~ And, what were your specific duties with that 

company? 

A. At that particular time, I was the District 

Claim Representative of Virginia and West Virginia. 

~ And, what does a District Claim Representative 

do? 

A. The District Claim Representative visited the 

insured after they had made claim of total disability 

and explained the provisions of the policy and made an 

initial payment. 

~ Did you, on this day of l-larch 19th, 1975, see 

Mr. George David Tyree, Jr.? 

A. Yes, sir. 

Q. Would you please describe to the jury his 

general appearance to you? 

A. This was on March the 18th. I visited Mr. · 

Tyree at his office in Woodbridge, Virginia. Mr. Tyree 

was approximately 6 foot 3 inches, as I remember him. 

He \'las very slim, in fact, he had taken up seven or 

eight inches on his belt, which indicated to me that he 

---------------'---------------1 
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had lost 90 or 100 pounds. 

MR. ZELNICK: Objection, Your Honor. 

THE COURT: Ignore what it indicated to him. 

You may state that the belt had several notches taken 

up. With respect to the other, I ask that the jury 

disregard it·. 

THE WITNESS: I'm sorry. His face seemed 

very shallow to me as if he may have lost weight. 

I-1R. ZELNICK: Objection, again, Your Honor. 

THE COURT:_ State only what you. ·observed, 

Mr. Shaeff, not your conclusions. Only what you observed~ 

Do you understand the distinction? 

THE WITNESS: Yes, sir. 

THE COURT: I ask the jury to disregard the 

conclusions stated by the witness. 

BY MR. HASKINS: 

Q. What \'Jas the purpose of this visit with r.1r. 

Tyree? 

A. Mutual of Omaha had sent me to visit with M~. 

Tyree to determine what days he had worked in December, 

January and February of 1975. 

Q. Was he making a claim to your company? 

A. Yes, sir, he had already made claim. 
--·-··- -·--------·-····· ------------·--·---·------------------~---J 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 

FAIRFAX. VIRGINIA 22030 

591·3136 

·1.42 



1... 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

140 

Q. What kind of claim? 

~ He had made a claim for total disability. 

~ In your occupation as a claims representative, 

do you know what total disability is, or did you know 

what total disability is? 

MR. ZELNICK: Objection. 

MR. BORINSKY: Objection. 

THE COURT: One at a time, gentlemen. 

MR. ZELNICK: ~lay we approach the Bench on 

that, Your Honor? 

THE COURT: All right. Come on up. 

BENCH CONFERENCE 

MR. ZELNICK: Your Honor, on the question 

Borinsky asked on voir dire, Mr. Sheaff indicated that 

there were 3000 policies. He did not know the definition, 

and it varied from policy-to-policy, tha_t there \'Tere 

substantial differences in each, and you can't get just 

a vague, general definition of what he believes it to be· 

when there could be 3000 possible variations, when he 

admits that he hasn't looked at the policy in a year's 

time, and did not know precisely ho\'7 it was defined in 

this case. 

And the precise, exact, specific definition is 

~-~-------·-------·-- ·-· ------·---- --·-·----·-------------------' 
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crucial. It is not simply a question of what is disability 

in the vague, general sense. It's a term of art under 

• 
the insurance policy, just like all insurance .policies 

contain words of art. It is definedvery precisely. 

It's not something that can be sewed up in one sentence. 

I just think that the Court can take judicial 

notice that a disability policy, if any insurance policy, 

does not contain one paragraph. 

MR. BORINSKY: They can introduce the policy. 

THE COURT: If he doesn't know what the 

definition of total disability was under the particular 

policy with which he dealt, I am concerned that I can 

let him give a general definition of total disability. 

MR. HASKINS: He's not giving a general 

THE COURT: You asked before if he knew what 

total disability was under the policy that insured Mr. 

Tyree, and I believe he said he didn't know. 

MR. HASKINS: He said everyone of them said 

THE COURT: He said they were similar, not 

identical. 

MR. HASKINS: You're not going to bind me to 

that, are you? 

THE COURT: Hang on, Hr. Haskins. I told 

1-1-------------------~-------------------------------------.1 
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earlier that he could testify as to what he did as a 

result of his investigation, didn't I? 

MR. HASKINS: Yes, sir, you did. 

I thought you told me that ~e was in a position 

to determine what total disability was. 

THE COURT: But, when the evidence -- when the 

voir dire indicated that the question of total disability 

became --

MR. HP.SKINS: We'll just withdraw the question, 

Judge. 

THE COURT: Withdraw it and go ahead then. 

All right. 

OPEN COURT 

BY MR. HASKINS: 

Q. How long did you talk to Z.lr. Tyree? 

A. Approximately one-and-a~half to two hours. 

Q. What were your duties 'lldth respect to making 

payments to claimants? 

A. First, that the claim file had enough information 

and was documented to the point where it showed that 

the man \'las totally disabled. In the opinion, in the 

doctor's eyes, in this particular file --

MR. ZELNICK: Objection, Your Honor. 

--------·--· ·-- . -~-------------------:-------,----' 
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THE COURT: Sustained. Don't go any further. 

BY MR. HASKINS: 

~ Did you pay Mr. Tyree any money? 

A Yes, sir, I paid him $2,400.00. 

Q. Would you tell the lady and gentlemen of the 

jury the days that you paid him for being totally disabled? 

A. Paid him for 74fdays out of 90 days for total 

disability, from December the 3rd to March the 3rd. 

~ Can you tell the lady and gentlemen of the 

jury the number of days, based upon your findings, that 

Mr. Tyree actually worked in December, January, February 

and March? 

A. Altogether, 16 days. 

~ Do you have any notations as to exactly what 

days you paid him? 

A. Yes, sir. 

~ What days did you not pay him for? Can you 

tell us that? 

A. What days I did not pay him for? 

Q. What days did he work? 

A. Can I refer to these notations? 

~ Yes, you can. 

A. In December, he worked on the 3rd --
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1 MR. ZELNICK: Your Honor, I object. He can 

2 say what days he paid him for. He can't state as to 

3 what days he worked. 

4 THE COURT: Listen to the question, sir. 

5 BY MR. HASKINS : 

6 Q. What days did you give credit for? 

7 A. What days did hb get paid credit for? 

8 Q. No, \<That days were your company permitted to 

9 have a credit for? When they didn't have to pay him, 

10 your company? 

11 A. The company did not have to pay him for the 

12 day of December the 3rd, 5th, 9th, 11th, 12th, 20th, 

13 30th, 31st. They did not have to pay him on January 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

the 2nd, 8th, 22nd or the 24th, and they did not have 

to pay on February the 14th, 13th and 14th, and 21st. 

How about 1·1arch? 

A. In March they didn't have to pay him for any 

days. 

Q. You mean he didn't work any days, or they didn't 

have to pay him for any days? 

A. He didn't work any days in ~1arch. 

MR. ZELNICK: Objection, again. 

THE COURT: The question is with respect to the 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTE6S 

3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 

591·3136 

147 



( 
1 company. ~~at days did they or did they not pay him. 

2 I instruct the jury to disregard any answers 

3 given by this witness except for the days of paymen~. 

4 Do you want to restate that question, Mr. Haskins? 

5 That's any of the testimony in the last 

6 couple of statements that he made. 

7 BY MR. HASKINS: 

8 Q. The days that you have numbered there were 

9 the days that Mr. Tyree worked? 

10 MR. ZELNICK: Objection, Your Honor~ 

11 THE COURT: Sustained. 

12 BY MR. HASKINS: 

13 Q. The 74 days that you paid him, what period of 

14 time did that cover? 

15 A. From December the 3rd to Harch the 3rd, 1975. 

16 Q. How many days is that? 

17 1\. 90. 

18 MR. HASKINS: No further questions. 

19 Yes, there is one. Let me ask him some more 

20 questions. 

21 BY MR. HASKINS: 

22 Q. Did you go to Mr. Tyree's house before you 

23 went to his office? 
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1 1\. Yes, sir. 

2 Did you talk to r1rs. Tyree? 

3 J.\. Yes, sir. 

4 Q. Did you ask Mrs. Tyree about Mr. Tyree's 

5 working? 

6 1\. Yes, sir. 

7 Q. What did she tell you about his working? 

8 1\. She said that he had gone over to the office 

9 to handle some things there, and straighten up his 

10 business. 

11 Q. ~Jhat did she tell yo'U about his work history 

12 over the past three months? 

13 That he very seldom \'Tent over to his office 

14 at all any more since his condition has deteriorated. 

15 Q. And, did she tell you when his condition 

16 started to deteriorate? 

17 1\. No, sir, not that I remember. 

18 Q. Did she give you any specific period of time 

19 in which he had not been into the office? 

. 20 A. No specific period of time, no, sir. 

21 MR. HASKINS: Thank you. Answer Mr. Borinsky's 

22 questions, please. 

23 THE COURT: Mr. Borinsky. 
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1 CROSS EXAMINATION 

2 BY HR. BORINSKY: 

3 Q. When you saw ~1rs. Tyree, t1r. Sheaff, did you 

4 go inside the house? 

5 A. Yes, I did. 

6 Q. Did you see an office in the home? 

7 1\. No, I did not. 

8 Q. Did Mrs. Tyree mention that Mr. Tyree had an 
i 

9 office in the home? 

10 1\, No, she did not. 

11 Q. Did you ask her about that? 

12 A. No, sir. 

13 Q. Was r-1r. Tyree expecting you? 

14 A. No, sir. 

15 Q. So, your testimony is that you just came without 

16 prior notice to Hr. Tyree? 

17 1\. That's correct. 

18 Q. When you .visited Hr. Tyree, can you describe 

19 the interior of his office? 

20 

21 

23 

1\. The interior of his office? 

Q. Yes. Did he have books on the desk? 

ll. Certainly. 

Q. Did he have files on the desk? 

- ··-- .. ·· --·--·-·----···--·-··· ---·-· ···--··-- ·---·---·------···---------------------~------' 
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1 A. Not that I noticed, no, sir. Only two coffee 

2 cups on the desk, and that was mine and his. 

3 Did he have a file cabinet in the· office? 

4 A. I'm sure he did. I don't remember. 

5 Q. How many times did you see Mr. Tyree in person? 

6 A. Just on that particular day. · 

7 Q. Did you ever talk to him other than that day 

8 by telephone or anything else? 

9 A. Not that I remember, no, sir. 

10 Q. You saw him one time, March the 18th? 

11 Yes, sir. 

12 Q. If Mr. Tyree had stated to you that he worked 

13 more frequently than he actually stated to you, would 

14 you have reduced his benefits? 

15 A. If he had stated that to me, I would .had to 

16 have reduced his benefits. 

17 MR. BORINSKY: I have no further questions, 

18 Your Honor. 

19 

20 

21 

23 

THE COURT: 1nything else, ~tr~ Haskins? 

~1R. HASKINS: No. May this witness be excused? 

THE COURT: Do you agree? 

MR. BORINSKY: No objections. 

THE COURT: Thank you for testifying. You are 

'-"----·--·-··--------·-:--·----·--------------·----:-------~----'---' 
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1 free to go. 

2 Do you have another witness, Mr. Haskins? 

3 (Witness excused.) 

4 Whereupon, 

5 DR. L. F. SMITH, JR. 

6 a witness, was called for examination by counsel on 

7 behalf of the defendanti and, having been duly sworn 

8 was examined and testified as follows: 

9 DIRECT EXAMINATION 

10 BY ~.ffi. HASKINS : 

11 Q. State your name, please? 

12 A. Dr. L. F. Smith. 

13 Q. Dr. Smith, where do you practice medicine? 

14 A. Alexandria, Virginia. 

15 Q. Did you have an occasion to treat George 

16 David Tyree, Jr.? 

17 A. Yes. 

18 Q. When did he come under your care? 

19 A. In October of 1974. 

20 Q. I hand you a copy of a paper and ask you if. 

21 you can identify it. 

22 Do you want me to give it to him? 

28 THE COURT: Go ahead. If he must identify it, 

,_ ---- -------------- ·-····· --------- ----------·-··---------------------------------...J 
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let him have it. 

BY MR. HASKINS: 

Q. Is that your signature? 

A. Yes, it is. 

Q. Did you fill in this --

THE COURT: Did he identify the paper, sir? 

Did you ask him what it was? 

THE WITNESS: The signature. This is my sig-

nature, but I did not fill in this part of it. 

BY MR. HASKINS: 

Q. Do you know what it is? 

A. It doesn't have a title on it, unh-unh. 

This is my signature, though. 

Q. Well, what does it appear to be, Doctor? 

A. It appears to be a statement of disability. 

~ Will you read right here [indicating] , right 

there. 

MR. ZELNICK: I object to reading it until it's 

been introduced into evidence. 

THE COURT: Please bring that statement up 

here, Mr. Haskins. 

Counsel, please approach the Bench. 

·-~----------------·---·------------···------··---------------------:--~ 
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BENCH CONFERENCE 

THE COURT: Are you going to ask him whether 

he filed this form out? He says that's his signature. 

MR. HASKINS: Yes, sir. 

THE COURT: Are you going to ask him about 

the contents of the form? 

MR. HASKINS: Yes, sir, I am. 

THE COURT: Unless he's -- unless his signature 

means or indicates his agreement with what is stated 

on the form, I am not going to let him testify. I think 

you have to lay a foundation as to whether his signature 

indicates his concurrence with what was on the form, 

and whether he reviewed what was on the form, and knew 

what was on it \<lhen he .signed it, and he signed it to 

indicate his opinion. 

MR. HASKINS: All right, sir. I'll start over. 

THE COURT: You need a proper foundation. I 

sustain the objection. 

OPEN COURT 

BY MR. HASKINS: 

Q. Doctor, do you recall signing this paper here? 

A. Not specifically. This is my signature, 

though.· 

~--·-·-·-·--·-·---·--·-----·--·-----------------------' 
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1 Did you sign it for the purpose of having 

2 someone believe what was on here? 

3 A. Yes. 

4 Q. So, actually what you did when you signed 

5 this 

6 ~ffi. ZELNICK: He's leading his own witness. 

7 THE COURT: Don't lead the witness. Go ahead. 

8 BY MR. HASKINS: 

9 Q. Did you go over this as a basis for signing 

10 it when you signed it? 

11 A. Yes. We have approximately 30 to 40 of these 

12 per week coming across my desk, and we sign quite a· few 

13 of them. 

14 Q. And, you expected 

15 A. We have employees that fill out these dates 

16 and fill out these forms for us. 

17 Q. But, as you say, they do it for you? 

18 A. I usually look at the name of the individual. 

19 Q. Is his name on there? 

20 A. Yes. And, then, I sign the form, uh-huh. 

21 Q. Did you do this for Mr. Tyree for his insurance 

22 benefits? 

23 A. It's been so long, I don't even recall signing 

,_ ---------··-·-·-··- ___ .. _________ -·--·--------'--------~--' 
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the form. I did sign the form, hut in looking at this, 

right offhand, I couldn't say exactly what it was for. 

Q. Do you intend, or did you intend at that time, 

for whoever received that form to rely on its contents 

as being supplied by you? 

A. Yes. 

~ Will you please -- There's a line here that 

says 

MR. ZELNICK: Objection to reading it until 

it's been introduced. 

MR. HASKINS: There's no problem with intro-

ducing it. 

THE COURT: Overruled. Go ahead. 

BY MR. HASKINS: 

Q. This is for George David Tyree, Jr. , is that 

correct? 

A. Correct. 

~ This thing right here says: Patient was con-

tinually, totally disabled, and unable to v10rk from 

7/17/74 through present. Is that what it says? 

A. Yes, uh-huh. 

~ And, then you signed that on March the 5th of 

1975, did you not? 
---- ... ---·-·---- --··-··------ ·-----·--·-···--·--__________________________ __._, 
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A. Yes. 

·1-IR. HASKINS: If ~our Honor please, I offer 

this as plaintiff's exhibit number one. 

THE COURT: Show it to counsel. 

MR. WICKER: Defendant's exhibit. 

MR. ZEL'tHCK: We object on the same grounds. 

May we approach the Bench? 

THE COURT: If you want to come here and 

state the grounds of your objection, you may do so. 

BENCH CONFERENCE 

THE COURT: All right, sir. 

MR. ZELNICK: The criteria that you just laid 

down a minute ago that Dr. Smith has said that it's 

his signature, but he has no recollection of signing 

it. He doesn't recall what the contents were, and 

somebody else filled it out, and he's not testifying 

that it was accurate at the time he signed it. 

THE COURT: He has testified that this was 

a form that was prepared by people working for him for 

his signature with respect to Mr. Tyree, and that at 

the time that he signed it he \'Tas certifying or stating 

that ~tr. Tyree had been unemployed for that period of 

time, or was totally disabled for that period of time. 

-----------------------' 
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1 MR. ZELNICK: We also object the period of 

2 time. It was a hearsay statement. He asked Dr. Smith 

3 as to your notes, and it's an out-of-Court statement. 

4 The best evidence is to ask the doctor right now whether 

5 Mr. Tyree was able to work. 

6 THE COURT: Your objection is overruled. Go 

7 ahead. 

8 OPEN COURT 

9 BY MR. HASKINS: 

10 Q. Doctor, I am going to ask you to look at another 

11 paper here. 

12 THE COURT: This document is being admitted as 

13 Defendant's No. 1, is that correct? 

14 

15 

16 

17 

18 

19 

20 

21. 

Q. 

MR. HASKINS: Thank you. 

BY MR. HASKINS: 

(The document referred to 
was marked Defendant's 
Exhibit No. 1 for identi­
fication and was admittej 
in to evidence.) 

Doctor, I show you this paper here, and ask 

if you signed that copy? Is that a copy of what you 

signed? 

22· A. This is an imprinted signature on this particular 

23 form. That is a rubber stamp of my signature. 

··- ·-·-··--···---·-·--·-·- -····- -·---···-·--··-·-·. -·-·---·-----·----·---·--- ··-------------l 
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1 That's a rubber stamp of your signature. Do 

2 you keep that stamp for convenience? 

3 A. I authorize my bookkeeper to use that stamp 

4 when it seems appropriate. 

5 Q. In this particular instance, when she uses 

6 your signature, she does it for the purpose of aiding 

7 you so that you don't have to go through the physical 

8 motion of signing, isn't that true? 

9 A. That's correct. 

10 Q. And, still, if you signed --

11 MR. ZELNICK: He's continuing to lead. 

12 MR. HASKINS: If Your Honor please, I am not 

13 going to elicit something the doctor doesn't \'lant to 

14 say. I am only trying to save time. 

15 THE COURT: I understand that, sir, and I 

16 realize that, and the Court will give you a leeway, but 

17 don't lead-all the time. 

18 Go ahead. 

19 BY MR. HASKINS: 

20 Q. Doctor Smith, you intended that, even though 

21 it was a facsimile, did you intend it to be used as 

22 though it was your genuine signature? 

A. It is used as my genuine signature. 

'--'---------------------------· 
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1 This right here, do you recall this with 

2 respect to Mr. Tyree? 

3 A. More than likely I did not see this particular 

4 statement if this signature is on here. Whenever I see 

5 it, I sign it personally, like I did in that situation. 

6 Q. But, again, it's for the purpose of furnishing 

7 information so that Mr. Tyree can receive money? 

8 A. From my office, yes. 

9 MR. ZELNICK: Objection. The purpose for 

10 what that paper is used for is not in evidence. Mr~ 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Haskins is simply making assumptions. 

THE COURT: Ask him for the purpose. 

BY l4R. HASKINS: 

Q. What was the purpose of it, sir? 

A. In the type of practice that I am in, we are 

constantly dealing with disability. All we're trying 

to do is help our patients facilitate their applications 

for different things, and that's the reason we use a 

signature stamp like this. 

And, this appears to be a supplemental statement 

from the physician's office stating disability. 

Q. What is the date of that, please, Doctor? 

A. The date of the document? 

·~---------------------------------------------~--' 
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1 Q. Yes, sir. 

2 A. 4/29/75. 

3 Q. April 29th, '75? 

4 A. Right. 

5 Q. Would you recite to the jury, please, what 

6 the disability statement is with respect to the man's 

7 disability, and how long ~e's been disabled? 

8 MR. BORINSKY: May we approach the Bench? 

9 BENCH CONFERENCE 

10 MR. BORINSKY: This is different than the one 

he actually identified. If he says that his secretary 

12 did this, how can he testify to this? He's never seen 

13 it before. It's his rubber stamp, but by somebody else. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE COURT: l-1y understanding of the testimony 

at this point is that he authorized somebody to place 

his signature on there by means of a rubber stamp because 

of the business that came to the office. 

No'l.-7, you're asking, Mr. Haskins, if it didn't 

say so-and-so. You haven't asked him whether a judgment 

was made through the auspices of his office or whether 

a judgment was made by him that this man was disabled 

through this period of time. 

l-1R. HASKINS: I can do that. _________________________ ---.. 
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1 THE COURT: I think you had better lay this 

2 foundation. -v..lhen you are using this type of signature, 

3 you may authorize your signature to be placed on there, 

4 already having made a determination. 

5 MR. HASKINS: He did it for his convenience, 

6 and he intended people to rely on it. 

7 THE COURT: The question we need to become 

8 involved with is whether he had already made the judgment 

9 concerning the total disability, and he hasn't stated 

10 that he did. And, I think that it. is objectionable at 

11 this point. 

12 Lay a foundation, and we'll go on, all right? 

13 OPEN COURT 

14 BY MR. HASKINS: 

15 Q. Would you please, Doctor, study that report 

16 and tell me whether or not you agree with its contents? 

17 MR. ZELNICK: Again, leading the witness. I 

18 would object. It's a leading question. 

19 THE COURT: It's not a question of whether he 

20 agrees. Ask him what you are trying to prove through 

21 that document. 

22 BY MR. HASKINS: 

23 Q. Would you certify those contents right there 
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1 to be accurate today, the contents of that paper? 

2 A. I'd have to look at the dates. 

3 Q. But, you were telling me just a few moments 

4 ago 

5 THE COURT: Ask him one question at a time. 

6 You've got another questions pending. Let him answer. 

7 THE WITNESS: This information, except for 

8 one office visit date, would appear to be correct infor-

9 mation. 

10 BY MR. HASKINS: 

11 Q. What did you say his total disability total 

12 inability to work, what was the date there? 

13 A. The date that has been filed in was 9/11/74. 

14 Q. Through when? 

15 A. Indefinite. 

16 Q. And, that was in April that you made that 

17 statement, April of '75 that you made that statement, 

18 April 29? 

19 MR. BORIN SKY: Not that he made that statment •. 

20 That's a rubber stamp. He never made any statement. 

21 

22 

23 

BY MR. HASKINS: 

Q. Your office personnel made that statement that 

he was or did your office make that statement? 

1~---------------------------------------_.J 
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A. You know, actually, these things aren't that 

exact in a physician's office like ours. In other words, 

the gentleman was operated on 9/11/74. That was put 

down as the date the disability began through indefinite. 

In other words, my feeling in this situation 

was that the patient was disabled by his disease. 

MR. HASKINS: No further questions. 

If Your Honor please, I offer this as Defendant's 

Exhibit No. 2. 

THE COURT: Do you object? 

MR. ZELNICK: Yes, Your Honor, same grounds 

as before. 

THE COURT: This exhibit will be admitted over 

the objections of counsel. 

(The document referred to was 
marked Defendant's Exhibit No. 
2 for identification and was 
received in evidence.) 

THE COURT: Do you wish to examine? 

MR. BORINSKY: Yes, Your Honor. 

THE COURT: Does that conclude your examination 

of this witness? 

MR. HASKINS: No, sir. 

THE COURT: I'm sorry. Go ahead. 

-----------------------------------~-----' 

AUDREY J. RUDIGER REPORTING SERVICE . 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 
FAIRFAX. VIRGINIA 22030 

591-3136 

164 



( 

162 

1 BY MR. HASKINS: 

2 Q. Doctor, is this your signature? 

3 A. This is also the imprint stamp. 

4 Q. Will you please recite there what the date 

5 of disability is, and what the date of the report is? 

6 A. It just says "indefinite". It doesn't say 

7 here. The date of the. report is 4/4/75. But as to 

8 how long the patient was continuously, totally disabled, 

9 it just says "indefinite." 

10 Q. This was just.the second, or third, or some 

11 other physician's report that had been filed, isn't 

12 that correct? 

13 A. Well, this would appear to have been filed 

14 previous to that other document of 4/29. 

15 MR. HASKINS: Your Honor, please, we'd like 

16 to offer this as Defendant's Exhibit No. 3. 

17 THE COURT: Sho\'7 it to counsel. 

18 UR. ZELNICK: We object to this. Same grounds 

19 as the other two documents. 

20 THE COURT: Doctor, did you testify that that 

21 was a· stamped signature? 

22 

23 

THE vliTNESS: That's also a stamped signature. 

THE COURT: l"las this document prepared under 
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1 your supervision? 

2 THE WITNESS: These documents are not under my 

3 direct supervision, but these documents were prepared 

4 by my office under our direction, but not direct supervision. 

5 THE COURT: Would the statements which are 

6 made on this document be ratified by you? Do you agree 

7 that they are corr.ect? Are they correct, not that you 

8 agree or not, are they correct as of the date of this 

9 document? 

10 THE WITNESS: They would appear to be correct. 

11 THE COURT: Is there any doubt in your mind? 

12 THE WITNESS: I qualify that statement because 

13 of the defining of disability, what my concept of dis-

14 ability is in this particular situation, the patient's 

15 disease would more than qualify him to be a disabled 

16 person for most employment, not necessarily saying that 

17 he was confined to a bed, confined to a wheelchair, 

18 confined to a stretcher. 

19 THE COURT: I understand. The only question 

20 we are concerned with right now is this document and 

21 whether the information which is contained on it is 

22 true and accurate to the best of your knowledge and 

23 belief. 

----------------------- ------------------------------. --------------
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THE WITNESS: To the best of my knowledge, it is. 

please. 

Q, 

THE COURT: It will be admitted. 

(The document referred to was 
marked Defendant's Exhibit No. 
3 for identification and 
received in evidence.) 

MR. HASKINS: Answer Mr. Borinsky's questions, 

THE COURT: Mr. Borinsky? 

CROSS EXAMINATION 

BY MR. BORINSKY: . 

Doctor Smith, how many doctors practice out 

of your office? 

A. Three. 

~ State their names, please? 

A Dr. Winston M. Ueno, Robert F. Dobrzynski,. 

and L. F. Smith, myself. 

~ You practice in a corporate form? 

A. We are a group practice, yes. 

What is the name of thE! group practice? 

A. At the time of this particular, it was still 

in my name L. F . .Smith, Jr. M.D., Ltd. I think that 

was correct. We recently changed that in the last year 

or so, but I don't recall the exact date we changed.· 

'--'----·-----------------~-----····---------·---------------' 
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1 Q. Always practicing in a corporate form? 

2 A. Yes. 

3 Q. Did you hold any office in that corporation? . 

4 A. Yes. 

5 ~ What was the office you held during the times 

6 which you saw Mr. Tyree? 

7 A. I was president of the corporation. 

8 What was the time in which your corporation 

9 treated Ur. Tyree? 

10 A. I think he was first seen on 10/11/7 4 and last 

11 seen on 5/12/75. 

12 ~ Approximately how many times was Mr. Tyree 

13 seen by your corporation? 

14 A. Approximately? 

15 Q. Uh-huh. 

16 MR. HASKINS: I don't understand the relevancy 

17 of this. 

18 THE COURT: Overrule the objection. Go ahead. 

19 THE WITNESS: Approximately 40 times. 

20 BY ~4R. BORIN SKY : 

21 Q. Approximately how many of those times were 

22 you the treating physician? 

23 A. Five times. 

'-'-----------------------------------------------------~----' 
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Q. Five out of ·:about forty times. And, the 

other times, who was the treating physician? 

A. Primarily Dr. Dobrzynski. 

Q. Occasionally, it may have been Ueno? 

A. Dr. Ueno also saw Dr. Tyree, uh-huh. 

Q. Those particular four or five times you saw 

him, can you recite the dates that you saw him, Mr. Tyree? 

A. Yes. r saw him on 12/31/74, 2/12/75, 2/25/75, 

3/5/75 and 5/12/75. 

Q. Other than those specific dates that you 

mentioned, did you have occasion to meet Mr. Tyree? 

A. \'1ell, our office'· of course, is one long hall 

with a lot of examining rooms. Of course, I would see 

him frequently in the hall coming in for what we call 

a paracentesis. 

Q. What is a paracentesis? 

A. It's where the fluid is drawn off the abdomen. 

Q. Other than those days which you just mentioned, 

are there -- Did you have occasion to talk with Mr. 

Tyree? 

A. I talked -- Yes, I did have occasion to talk 

with Mr. Tyree, uh-huh. 

Q. You had indicated before that some 30 or 40 of 

----------------------------~-----l 
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1 these forms, or ones similar to the ones you have just 

2 identified to the Court --

3 THE COURT: Please keep your voice up. The 

4 jury has to hear. 

5 BY 1-lR. BORINSKY: 

6 Q. You indicated that some 30 or 40 of the docu-

7 ments, similar to those y9u have previously seen, come 

8 through office every week. In your capacity as president, 

9 are you generally the signatory on those documents? 

10 At that particular time, I was the signatory 

11 on all the documents that left our office of this nature. 

12 Q. You mean, even if someone '11-Tas exclusively 

13 seeing Dr. Dorrzynski, you would make the determination, 

14 or you would affix your name? 

15 A. My signature \'TOUld frequently appear -- Well, 

16 not frequently-;--would appear on this document. If I 

17 had any question, I would, you know, consult with the 

18 appropriate physician before signing it. 

19 Q. Now, you said you treated 1-ir. Tyree about five 

20 or half-a-dozen times, and also talked to him. In your 

21 

22 

23 

opinion, from Mr. Tyree's --Well, can you describe Mr. 

Tyree's mental facilities? 

A. Yes, throughout the time -- In fact, I saw him 
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the last visit to our office. He was always alert. and 

in complete control of all of his faculties. Some 

things about the entire situation, it's been so long 

that I really can•t remember all of the details. 

Did he have any difficulty in communicating 

with you? 

A. Not to my knowledge. 

In your opinion, would he be able to have con-

.versations on the phone? 

A. Yes. 

To dictate letters? 

A. In fact, I remember having conversations on 

the phone with him, occasionally calling the office 

with a problem, but I have no reason to believe he was 

ever confused when I talked with him. 

Could he dictate letters? 

A. I would assume so. 

Q. Did you ever make specific inquiry of him as 

to whether or not he was performing any duties as an 

attorney? 

A. The knowledge I would have at this time --

MR. HASKINS: Objection. All day long --

THE COURT: All right. Come up here and tell 
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me what your objection is.· 

MR. BORINSKY: I'll \'7ithdraw it. 

THE COURT: You're withdrawing your question, 

sir? 

MR. BORINSKY: Yes. 

THE COURT: All right. Go on. 

BY MR. BORINSKY: 

~ Do you have any personal knowledge that Mr. 

Tyree was not in fact, performing his duties as an attorney? 

A. No, I don't. I don't have any knowledge of 

what he was doing at home or in the office, personal 

kno,.,ledge. 

~ So, your basis for your signing these documents 

here was purely based on physical diagnosis of Mr. 

Tyree? 

A. Well, I'll have to explain it. Most of these 

things are almost automatic things in our office because 

when someone has stage four carcinoma of the colon re-·. 

quiring weekly paracentesis, my feeling is that that 

patient is entitled to disability if he so desires. 

I don't think anyone would expect him to 

maintain a full schedule. 

0 Would it be possible, if a particula~ person 

1-1----·-----------
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1 were in a white collar job, that he could perform? 

2 A. We have patients that do. 

3 MR. HASKINS: He's had no personal knowledge 

4 of what he did or when he worked. 

5 MR. BORINSKY: This person 

6 THE COURT: You are going to ask a hypothetical 

7 question, sir? 

8 MR. BORINSKY: Yes. 

9 THE COURT: On what basis? 

10 MR. BORINSKY: That Dr. Smith is a physician 

11 and qualified and competent to answer such a question. 

12 THE COURT: Are you going to make him your 

13 witness for the purpose? 

14 MR. BORINSKY: No, I think I'll go into another 

15 line of questioning. 

16 THE COURT: All right. Go ahead. 

17 BY ~..R. BORIN SKY : 

18 Q. Did you have occasion when one of these forms 

19 came by your desk for signature, did you ever have 

20 occasion to disapprove one that you recall? 

21 A. Right offhand, I can't think of any particular 

22 instance. 

23 Q. You're saying that there's approximately 30 or 
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40 a week come by your office, and you've never not signed 

one? 

A. Not with one of our oncology patients. 

Q. Okay. 

A. Ne have \>lith patients who, you know, obviously 

didn't have disabiling diseases, but I don't think I've 

ever not signed one · for one of our patients \'Tho has 

cancer. 

MR. BORINSKY: Fine. Just a minute. 

MR. HASKINS: May we pass these to the jury? 

THE COURT: Wait until he finishes his examin-

ation. 

BY MR. BORINSKY: 

Dr. Smith, was Mr. Tyree physically capable 

of performing as an attorney? 

MR. HASKINS: I object to that. 

THE t"11TNESS: I can describe his 

THE COURT: You can lay a foundation, if the 

Doctor knows what such an occupation is, what it requires. 

You may then inquire about it. 

But, you are asking him as the treating physician 

to state what his patient was capable of, and you have 

to lay a proper foundation. 
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1 BY MR. BORIN SKY : 

2 Q. Dr. Smith, would you describe the effects of 

3 a disease such as the one Mr. Tyree had? What are the 

4 effects on an individual? What does it mean, that 

5 before the disease he could do (a} , (b) and (c) , and 

6 after the disease he could only do {a)? 

7 MR. HASKINS: I object to all of that. I think 

8 he is trying to explain to the Doctor the form of the 

9 answer that he's seeking. 

10 THE COURT: I am going to overrule the objection. 

11 Do you understand the question, Doctor? 

12 THE WITNESS: I think that I have an idea of 

13 \'That he • s asking. 

14 THE COURT: If you don't understand it, I'll 

15 have it rephrased. 

16 THE WITNESS: Would you rephrase it? 

17 BY MR. BORINSKY: 

18 All right. What are the sorts of things that 

19 a person who has the type of disease that Mr. Tyree 

20 had, what does it mean that he can't do? What is the 

21 effect of such a disease? 

22 

23 

A. The primary limitation is physicial. The 

carcinoma of the colon, the general pattern of disease 
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spread, is usually via to the liver or to the intra-

abdominal contents, less than 25% spread to the brain 

or the lungs or bones. 

Usually the patient is not limited in his ability 

to perform mental tasks, but, certainly, is severely 

limited physically as far as prolonged periods of ambu-

lation or exertion after the disease has advanced to the 

stage that Mr. Tyree's disease had. 

~ So, what would be the specific effect on Mr. 

Tyree of the disease? 

A. It would be fatigue, and, maybe, some dis-

comfort in the abdomen, and loss of appetite, loss of 

weight, so-called constitutional symptoms. 

~ In Mr. Tyree's case, though, was there any 

effect on his mental capacities? 

A. As I indicated, my recollection of the situation, 

is no. I don't have specific recollection of that very 

last visit. I just don't really remember it because 

he was in primarily because of the abdominal fluid, and 

I had to do a paracentesis on him. 

Q. Would the specific limitations such as you 

described, such as fatigue et cetera, would they limit 

a person from reading books from the library and doing 
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research? 

A. Provided that person wasn't on some hypnotic 

or sedative-type agent for pain, I would say no, as long 

as the patient didn't have evidence of advanced liver 

disease or jaundice, and possibly when you have some 

alterations in the thought process, but, generally 

speaking, you should be able to function mentally prior 

to that time. 

~ Was Mr. Tyree able to perform that way? 

A. Mr. Tyree walked into the office usually,· 

and he conversed apparently normally. I did not get. 

into extensive conversations to test his cerebrations, 

such as giving him small quizzes to do and things of 

this nature, but he seemed normal to me mentally. 

~ Seemed normal mentally? 

A. That would have been my judgment, just on the 

exposure that I had. 

~ So, he could conduct business on the phone? 

A I would say yes. 

~ If fact, you said he did conduct business 

with you? 

A. He had called us on the phone before. 

~ Was he bedridden at any time during the time 
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that you saw him, that your company treated him? 

A. I don't know. My partner has more definite 

information along these lines because he apparently 

had a very close relationship with Mr. Tyree. A lot 

of the information I have in the past is hearsay 

evidence from him. 

~ So, you mean your basis for the statements --

A. Not the statements I have made. The statements 

I've made are based on the information I have in my 

exposure. I could not go beyond that, on my contact. 

I don't know what he did at home. 

~ The five or six times that you saw him, did 

he always come in the office by himself, unassisted, 

walk ·in the office himself? 

A. He had, as I recall the last few times, he 

required some assistance, but he did walk, and, then, 

of course, if he got tired, we always had a wheelchair 

available. 

Q. That would have been in May? 

A. Yes. But, I guess, really, he was rather an 

unusual person, at least in my opinion, as far as 

being able to press fon1ard even in spite of all these 

disabilities. 
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1 Q. Dr. Smith, I have --

2 A. He was a very proud person. He didn't want 

3 to ride in a chair usually. 

4 MR. BORINSKY: Thank you.very much, Dr. Smith, 

5 I have no further questions. 

6 THE COURT: Is there any redirect, l1r. Haskins? 

7 MR. HASKINS: Yes, sir. 

8 REDIRECT EXM4INATION 

9 BY MR. HASKINS : 

10 You say you saw the man five times, totally? 

11 A. As I count it up here, yes. 

12 Q. Is that disproportionate to the number of 

13 times that Dr. Dobrzynski saw him? 

14 A. Yes. 

15 Q. Is your recollection of your relationship with 

16 Mr. Tyree somewhat sketchy, Doctor? 

17 A. Not his appearance, and seeing him walk, and 

18 knowing that he could converse, but that is about all 

19 the information that I have. 

20 

21 

22 

23 

MR. HASKINS: Thank you. That's all. 

May this witness be excused? 

THE COURT: Mr. Borinsky? 

MR. BORINSKY: I have no objection, Your Honor. 
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1 (Witness excused.) 

2 .THE COURT: Who is your next witness? 

3 Do you want those forms given to the jury? 

4 MR. HASKINS: Yes, Your Honor. 

5 THE COURT: Members of the jury, these are 

6 exhibits that were introduced by the defendant during 

7 the examination of Dr. Smith. 
I 

BENCH CONFERENCE 
8 MR. HASKINS: If I could speak with -- I don't 

9 think it would take more than fifteen minutes to have 

10 him on. 

1i MR. ZELNICK: Who is that? 

12 MR. HASKINS: I wish yo~ hadn't asked me his 

13 name. 

14 MR. BORINSKY: What's his name? 

15 MR. HASKINS: It's the group underwriter. 

16 THE COURT: Are there any other witnesses? 

17 When you complete this case, are you going to 

18 have other witnesses come on in rebuttal? 

19 r.m. BORINSKY: We are finished. 

20 THE COURT: You're finished, all right. We'll 

2] have to have a verdict form typed, and I'm a little bit 

22 concerned about what that verdict form ought to say. 

23 Have you any thoughts on it at all? 

'-'----·---- -------------- ----- ------------------·---------------------------------.........,--'-' 
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(The documents referred to 
were marked Defendant's 
Exhibits~ for identifi­
cation~) 

MR. HASKINS: Your Honor, we would also offer 

·the de bene esse deposition of Gary Suing to connect 

Mutual of Omaha in Omaha, Nebraska, pursuant to notice 

served upon the defendant, taken before Gene B.· Taulborg, 

notary public and general court reporter, and we offer 

that this be read into evidence at this time. 

THE COURT: For what purpose do you offer 

these, Mr. Haskins? 

MR. HASKINS: For the same purpose that we 

wanted to offer the letters with the request for dis-

ability which are now being marked for identification 

by the Clerk. That is to show that he did contact 

Mutual of Omaha, that he did initiate the ·claim, that 

based upon that claim that they started the procedure 

for the payment. 

THE COURT: 'Do you object to the admission 

of this deposition? 

MR. ZELNICK: Yes, Your Honor, on several 

grounds, same grounds that I stated this morning. It's 

an improper de bene deposition because the record doesn't 
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reflect that Mr. Suing would be one hundred miles from 

the Manassas area on the date of this trial, or that 

he fits into any other exceptions that are required 

under 4:7 for admission of a deposition. 

THE COURT: Do you know \'Tho Mr. Suing is, 

Mr. Zelnick? 

MR. ZELNICK: The only thing. I know is from 

what it indicates; that he works for Mutual of Omaha. 

So does Mr. Sheaff. Mr. Sheaff was present today. 

THE COURT: When was it taken? You weren't 

there, I take it? 

MR. HASKINS: No, sir. 

THE COURT: Someone took it for you? 

MR. HASKINS: Yes, sir. 

THE COURT: How am I supposed to know that 

this man, Mr. Suing, is at a greater distance than one 

hundred miles from the place of trial or hearing?. 

MR. HASKINS: That would be in the notary, 

if it's acknowledged in the back, if Your Honor please. 

THE COURT: It says that this deposition was 

taken in the County of Douglas. 

l1.R. HASKINS: State of Nebraska. 

THE COURT: And 4.7 says that the deposition of 

'--- -·-----·---- ---·-- --------------------·--------------------1 
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the witness maybe used for any purposes in an action 

for law out of chancery and equity if the court finds 

that the witness is at a greater distance than one 

hundred miles from the place of trial or h·earing. 

That certainly would take notice o! the fa~t 

that Douglas, Nebraska is more than one hundred miles 

from Manassas, Virginia. 

MR. ZELNICK: We don't know that Mr. Suing --

There's nothing that says that he's a resident there, 

that says pe~anent place of employment. It would be 

the easiest thing. They had only two questions to get 

on the record if the Rules are to have any meaning •. 

It should, at least, be part of the record, 

if he's going to introduce it, and proffer it, that 

it falls within the exception. We can't prove. We 

don ' t kn0\11. 

THE COURT: On the basis of the location of 

the notary, I am going to overrule the objection. 

What's your next objection? 

llR. ZELNICK: We do have substantive objections 

as well. 

THE COURT: All right. 

MR. ZELNICK: Mr. Suing's deposition is based 
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./ 
1 completely on hearsay. ~tr. Suing has simply said -~ 

2 95% of his deposition concerns letters. he's received, 

3 medical reports he's received, and then he just says 

4 that we've paid the money based on these reports. 

5 Dr. Smith has already testified. Mr. Sheaff 

6 had already testified. Mr. Gary has already testified. 

7 He's saying that they are basing that upon reports. 

8 Everything that he's saying there is based purely upon 

9 hearsay. 

10 Mr. Suing never met l\ir. Tyree • Mr • Suing 

11 never did anything. This is just a backdoor attempt 

12 to get in evidence that the Court has ruled inadmissible 

13 prior to this. 

14 THE COURT: I want to go through this with 

15 you line-by-line, all right? 

16 "Question: Would you please state your 

17 .name--" 

18 Looking at page two. 

19 "Question: WoUld you please state your 

20 name for the record? 11 

21 11 Ans~1er: Gary Suing. " 

22 "Question: Who are you employed by, 

23 nr. Suing?" 
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1 "Answer: Mutual of Omaha." 

2 "Question: How long have you been employed 

3 with lvlutual of Omaha?" 

4 "Answer: Six and a half years." 

5 "Question: In what capacity are y_ou 

6 employed with ~1utual of Omaha?" 

7 "Answer: I am a continuing disability analys . " 

8 "Question: Could you explain some of the 

9 duties --" 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

He explains the duties. 

"Question: Are there any other duties, 

like approving payments --" 

Line four on page three. 

"Question: In your capacity as a continuing 

disability analyst, did you have occasion to review and 

pay a claim submitted by George David Tyree, Jr.?" 

"Answer: Yes, I did." 

HR. ZELNICK: We object, Your Honor. I know 

the Court has ruled on this earlier, but I object on 

the grounds that "'e have stated previou·sly, whether or 

not Mutual of Omaha paid a claim or whether Mr. Tyree 

submitted a claim is irrelevant, particularly where 

they paid a claim without foundation in terms of the 

---·-·. ----·-·-------------
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1 policy and what is required in order for a claim to 

2 be paid. 

3 THE COURT: On that point, your objection is 

4 overruled. 

5 "Question: Could you describe the. type 

6 of claim and what action you took when you first 

7 received it?" 

8 Then it is described. 

9 MR. ZELNICK: We object to that again, same 

10 reason. 

11 THE COURT: Just a moment. Let me see what 

12 the definition is. I may agree with you, and I may 

13 not. 

14 I am going to overrule your objection. Over 

15 a couple of pages there is a question 

16 MR. ZELNICK: There is the crutial word right 

17 there. He was considered totally disabled by Mutual 

18 of Omaha. He said: Totally disabled. 

19 I don't se~ how the plaintiff can be bound 

20 by what Mutual of Om~ha considered. 

21 THE COURT: On page four beginning at line 

22 three: 

23 "Ques~ion: Does the company have a 

~. ------------- ______ ..... ______ ,, ___ ···--· ------- ------------··---------------1 
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percentage of disability that must exist before they 

pay a claim?" 

"Answer: No. There is no set percentage, 

just the insured must be unable to_perform all the duties 

of his occupation to be eligible for total disability." 

"Question: How does Mutual of Omaha 

determine whether he is unable _to perform the duties?'' 

"Answer: This is verified by the attending 

physician, by a statement II 

What this tells us is hO'II-7 Mutual of Omaha 

does it. That's all it says. 

Coming back over here: 

"Question: Could you describe in your 

capacity II 

On page three now. Let's see: 

"Question: Could you describe the type 

of claim and what action you took when you first re-

ceived it?" 

"Answrr: Yes. This is a disability 

policy which pays a thousand dollars a month \'lhen ~1r. 

Tyree was totally dipabled as a result of sickness or 

accident." 

"Question:. Excuse me, this policy was owned 

1-L---------·-------·-·--·--'--------------------------~-l 
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by Mr. Tyree?" 

"Answer: Yes, it was." 

"Question: And when did he first submit 

the claim?" 

"Answer: He first gave us notice .of claim 

on October 21, 1974." 

"Question: What did you do in response to 

the receipt of that notice?" 

"Answer: Upon receipt of the notice, claim 

forms were sent out to !-lr. Tyree, and an inspection report 

ordered to obtain additional information to verify disabilit~. 11 

"Question: Were those claini. forms and 

inspection reports received?" 

"Answer: Yes, they were." 

"Question: ~Jhat· did they show?" 

"Answer: The first claim form \'las completed 

by Mr. Tyree on November 14th, showing total disability 

beginning September 11, 1974. And, this was verified by --" 

Again, it'~ a fact. 

HR. ZELNICf<: You've ruled that the letters 

that Mr. Tyree wrote\are inadmissible. He's just 

reading into the deposition what the letters said. 

THE COURT: The first claim form was submitted 

·- ----··- ··- ·---.. ------- ···-------·-- -·"·--·----·---------·-------------------1 
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1 by Hr. Tyree showing total disability. He received that 

2 claim form which says: Total disability. 

3 MR. BORIN SKY : Nr. Tyree made the s ta tern en t that 

4 he was totally disabled. You ruled that ~tr. Tyree's state-

5 ments or letters or claims were inadmissible. Five minutes 

6 before, you ruled they were hot admissible. He is simply 

7 reading them up into the record. 

8 MR. HASKINS: If anybody's qualified to read 

9 them, he is • 

10 MR. ZELNICK: It's clearly hearsay. 

11 THE COURT: I'll give you a chance to copy this 

12 when I'm through with it. 

13 MR. ZELNICK: We again object to this. He's 

14 there talking about what the general rules are in very 

15 vague terms. On two grounds I would object: First, that 

16 he should talk specifically about Mr. Tyree, aside from 

17 the fact that this is a one sentence synopsis by Mutual 

18 of Omaha's representative. Mr. Sheaff represented there 

19 were 3000 variations of policies. Has Your Honor ruled that 

20 everything prior to this is admissible? 

21 THE COURT: I'll tell you when I get through. 

22 I' 11 let you look at it when I get through with it. 

23 Just a minpte. 
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(Counsel remaining at the Bench-, Judge l·1iddleton 

then addresses the jury as follows:) 

THE COURT: Members of the jury, I am going 

to be about five to ten minutes. If you want to go 

back to the jury room, you are welcome to do so rather 

than sitting there. 

.(The jury then retired to the jury room.) 

THE COURT: All right, Mr. Haskins. I've just 

about butchered your deposition, but I think this is 

the part that is not .subject to any hearsay rule, and 

which could go into evidence. 

What it comes down to is this: You're asking 

this Mr. Suing who he is, and he identifies himself, 

all right? And, he tells what he does in capacity with 

the company. 

He identifies himself as a disability analyst, 

and he reviews the claim submitted by Mr. Tyree. I think 

that's a fair comment. 

"Question: Could you describe the type 

of· claim?" 

He says it's a disability policy which pays 

$1,000.00 a month when ll!r. Tyree was totally disabled 

as a result of sickn~ss or accident. 

AUD"'EY J. RUDIGER REPORTING SERVICE 
' CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 

FAIRFAX. VIRGINIA 22030 

591·3136 
190 



( 

( 

\. 

195 

1 Now, Mr. Zelnick and ~1r. Borinsky object to 

2 that statement, but I am going to allow it to remain 

3 in. That's because I think it ties in with later 

4 testimony which comes in through this deposition. 

5 MR. ZELNICK: It's also on the grounds that 

6 it's repetitive of everything Mr. Sheaff testified to. 

7 THE COURT: And, then, he identifies the policy 

8 as owned by Mr. Tyree, when he first submitted the claim, 

9 October 21, '7 4. "~lhat did you do in response --", et 

10 cetera. They sent out claim forms, et cetera. 

11 "Question: Were the reports received?" 

12 "Ans\'7er: Yes, they were." 

13 "Question: Does the company have a 

14 percentage of disability that must exist before they 

15 pay a claim?" 

16 Now, Mr. Zelnick excepts to that saying it's 

17 very general, but he says: No, they don't. 

18 "Question: How does Hutual of Omaha 

19 determine whether he is unable to perform --" 

20 He says:. Verified by the attending physician. 

21 "Question: After those processes were com-

22 pleted on Mr. Tyree's claim, what was your conclusion as to 

23 his request for benefits under his policy of insurance?" 

--·---···-·-----------~-----' 
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Now, they are asking for an operation of the 

mind of this individual: What was your conclusion? 

And, I don't interpret the question in that light. I 

interpret the question -- It could have been more artfully 

phrased 

MR. HASKINS: What was your procedure? 

·THE COURT: What did you do as a result of the 

MR. ZELNICK: For the record, whatever Mutual 

of Omaha decided is totally irrelevant. 

THE COURT: I am going to let it in regardless. 

Under.the initial claim form, he was considered totally 

disabled. 

"Question: For exactly what period of 

time were disability payments made?" 

"Answer: The initial payment was made for 

the period September 11, through December 3rd, 

1974." 

MR. ZELNICK: Can I cite further authority 

on that? A stranger to the suit? 

THE COURT: "Question: Then am I to understand 

from September Until May, Hutual paid this individual 

total disability benefits, except for certain days 

when he returned to the office?" 
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"Answer: Yes. He was considered totally 

disabled.--" 

Now, the rest of this starts to go into 

detail, and I don't think that that -- I think it ends 

up in hearsay. This talks about what the man di~, 

what he did in his function, what decisions he made, 

and I think that's what relevant to·this case. 

MR. HASKINS: All right, sir. 

MR. ZELNICK: This very last sentence, sir, 

they say he was paid for certain days when he returned 

to the office. They don't know whether he returned to 

the office or not. That was the same objection that 

you ruled in favor 

THE COURT: Except for certain days, then, I'll 

say. He was considered toally disabled, continually, 

totally disabled, during this period of time, okay? 

Now, let me just tell you so you can get your 

objection in. I understand that you consider this ir-

relevant and extraneous. I think that it brings some 

material points that bear on this case, and that is that 

this individual was being paid total disability. 

And, I think that there is a definition in 

this transcript sufficient. Now, this man knew the policy, 

j_J... _______________________________ ---------------~ 
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1 and he discribed what total disability is, and I am going 

2 to allm•T if. into evidence. Okay? 

3 MR. ZELNICK: We've made our objection for 

4 the record. 

5 THE COURT: What else? 

6 MR. ZELNICK: Mr. Haskins indicated that there 

7 was going to be anoth~r witness to be called. 

8 I-1R. HASKINS : . We object to the Court marking 

9 up our nice, neat --

10 THE COURT: I'm sorry. 

11 I-1R. ZELNICK: There's another witness that 1-tr. 

12 Haskins is going to call, Mr. Grove or Gross? 

13 MR. HASKINS: Mr. Grosser. 

14 HR. ZELNICK: We object to that on the fact 

15 that we filed interrogatories and answers, asking Mr. 

16 Haskins to list all witnesses he intends to call, and 

17 Mr. Haskins provided us the list, fairly recently.· 

18 MR. HASKINS: ~fuen is that? 

19 MR. ZELNICK: April of '77. And, there are only 

20 four names listed there. Now, I find 

21 MR. HASKINS: The only reason I was going to 

22 use Grosse::- anyway wa~ to get the policy in. If you 

23 will stipulate this right here, and I've submitted it, I 

-. c.__. ___________ --------·-··------------------------------' 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VE,HBATIM REPOHTERS 

3859 CHAIN BRIDGE ROAD 

FAIRFAX, VIRGINIA 22030 

591·3136 

1.94 



( 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

215 

Would you please bring the jury in? 

OPEN COURT 

(The jury returned to the courtroom and resumed 

their place in the jury box.) 

THE COURT: ~1.r. Bagley, would you please take 

the witness stand? 

~x. Haskins, would you explain to the jury 

what we are going to do? 

MR. HASKINS: Ladies and gentlemen, this is 

a de bene esse deposition which was taken in Omaha, 

Nebraska, of a man who was a group life underwriter for 

Mutual of Omaha Insurance Company. 

He could not be in Court today, so we had a 

court reporter transcribe the questions and the answers 

that this man gave in response to the questions. Mr. 

Bagley will read the responses, and I will read the 

·questions, and I ask that you consider this to be the 

testimony of rtr. Suing although he is not here today. 

THE COURT: Mr. Bagley is going to read the 

answers given by Mr. Suing at the deposition. That 

deposition was taken under oath. I think it says right 

on the front page that it ~ .. ,as. rir. Bagley would you 

please read what the front page says? 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 

FAIRFAX, VIRGINIA 22030 

591·3136 

195 



( 
· ... 

216 

1 (Mr. Bagley then read to the jury the front 

2 page of the deposition of Gary Suing.) 

3 THE COURT: This deposition \V'as taken under 

4 oath, so the party was sworn at the time these answers 

5 were given. 

6 MR. BAGLEY: It does say, on the next page, 

7 that it was sworn •. 

8 (Whereupon, the deposition of Gary Suing 

9 was read to the jury1 as amended.) 

10 MR. HASKINS: Thank you, Your Honor. 

11 THE COURT: All right. 

12 Please give me that copy, Mr. Bagley. I would 

13 like to include that. Please mark that. 

14 

15 

16 

(The document referred to 
was marked as a Defen- , 
aant•s·E.xhibit.for:idehtl­
fication and ·received .. in. 
evidE:mce.) 

17 

18 Haskins. 

19 

20 

21 the Bench? 

22 

23 

THE COURT: Who is your next witness, Mr. 

.r-1R. HASKINS: I would like to call 1-1r. Grosse e._ 

MR. BORINSKY: Your Honor, may I approach· 

THE COURT: Come up. 
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but I don't want the jury to get the wrong impression. 

(The jury returned to the courtroom and resumed 

their place in the jury box.) 

THE COURT: Mr. Haskins, do you have any other 

witnesses? 

MR. HASKINS: Call Mrs. Tyree. 

THE COURT: Mrs. Tyree, please take the witness 

stand. You are still under oath. 

Whereupon, 

KETTI M. TYREE, 

the plaintiff, was recalled for examination by counsel 

on behalf of the defendant, and, after having been 

previously duly sworn, wa.s examined and testified further 

as follows: 

DIRECT EXAMINATION 

BY MR. HASKINS: 

~ Mrs. Tyree, do you know whether or not the 

North American Life and Casualty Insurance Company 

returned the premium paid by your husband? 

A. After my husband died, I received a check for 

$140 some odd dollars, and I gave it to Mr. Borinsky 

because I thought th9t I was supposed to get $10,000.00 

instead of the check back. 
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~ You got your money back? You got the money? 

~ Yes. And, eventually, we did cash it, b~t it 

was three or four months after I had received it. 

MR. HASKINS: Thank you. 

THE COURT: Mr. Borinsky, do you have a~y 

questions of this witness? 

MR. BORINSKY: No questions. 

THE COURT: You may stand down. 

MR. HASKINS: The defendant rests. 

THE COURT: Does the plaintiff have any rebuttal 

evidence? 

MR. BORINSKY: No, Your Honor. 

THE COUR'l': Does the plaintiff rest? 

MR. BORINSKY: Yes, Your Honor. 

THE COURT: Members of the jury, I think you 

may want to take a poll among yourselves. We have 

instructions in this case which are yet to be argued, 

and you must wait while those instructions are worked 

out for presentation to you. 

I cannot estimate how long it is going to take 

to do it, but based on everything else that's happened 

in this case, I would say that it's going to take a: 

couple of hours. It's now 7:30. 

~--------------------·---------------------' 
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1 THE COURT: The next instruction is Instruction 

2 No. 6. 

3 The burden is upon the Defendant to prove by 

4 a preponderance of the evidence that G. David Tyree, Jr. 

5 was not an eligible insured person in active service on 

6 March 1, 1975. If the jury are uncertain as to whether 

7 the Defendant has proven by a preponderance of the 

8 evidence that G. David Tyree, Jr. was not an eligible 

9 insured person, then the Defendant has failed to sustain 

10 the burden of proof. 

11 That is the -burden instruction. Is there an 

12 objection to that instruction? 

13 MR. WICKER: Yes, sir. 

14 THE COURT: All right, state your grounds, plea~e. 

15 MR. WICKER: This places the defendant in the 

16 position of proving that Mr. Tyree was not an eligible 

17 person; in other words, to prove that he was not in 

18 active service. Now our objection is that we don't 

19 believe that it is our duty to prove that he was not an 

20 eligible person. 

21 His beneficiary is here, asking for the payment 

22 of the sum set forth in the policy, in both policies, 

2a $10,000, and proff~ring the policies as valid documents. 

,_ --------------- -----------------·--- -----------------------------------' 
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1 The burden of proof is on the plaintiff, of course, 

2 always, to prove not just in the beginning but every 

3 element of the case. In order for a person to recover 

4 under a policy, or sue, they have to show that that 

5 person came within the terms of that policy. 

6 If that policy, for example, instead of 

7 insuring, didn"'t insure G. David Tyree -- he was not an 

8 employee at all of a firm, just not in, but they put his 

9 name on the list, so, accordingly, the company_ issued 

10 a certificate on the basis of the representations of the 

11 emptoyer or employing firm. He being a partner, naturall 

12 he is responsible for what his firm asserts. 

13 Now, as it turns· out later, the company doesn't 

14 have any examination, the company doesn't require any 

15 visual proof or anything, is what they say there, but 

16 they issue it on the basis of the representation made by 

17 him and his firm in asking for this policy. 

18 So then they got the policy and later it turns 

19 out that the man is not and was not at the time of issuance 

20 employed at all, just never mind the 30 hours a week, 

21 just to make it very plain, that he wasn't employed at all. 

22 It would be the same thing, and it turns out that way. 

23 Now I say that the burden of proof is not on th 

~~-----··-------··---- ·--·------·--·----·----·--- --------
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 
3B59 CHAIN BRIDGE ROAD 

FAIRFAX. VIRGINIA 22030 

591·3136 

•.. . 200 



33 

1 defendant to prove what it later found out. It didn't 

2 have any medical exam; it didn't have any physical exam; 

3 it didn't look at him; it didn't send somebody. There wa~ 

4 nothing there. It just issued the policy and said this 

5 policy applies only to those who so-and-so, and it turns 

6 out that Mr. Tyree was not one of those so-and-so -- 30 

7 hours a week and full employment and like that. 

8 Now if we were denying the physical act of 

9 issuing the policy, that's one thing. We don't deny in 

10 any way that the policy-- I'm talking about the group 

11 policy now, the foundation policy -- was issued. And we 

12 don't deny that G. David Tyree was named in that certifi-

13 cate as one of the men to be insured. 

14 That certificate, later on, the application 
/ 

15 there, included him. We don't deny that. But we do 

16 deny that he was ever insured -- and I'm talking about 

17 the first policy. We do deny that he was ever insured 

18 for the simple reason that we do deny that he met the 

19 plain terms of qualification in there, which might be, 

20 for examp!e, if it said he was an adult and it turned out 

21 later that he was only -15. 

22 Now, if they deny it, that's a question of 

23 fact for the jury to determine, whether or not he met 

,_ ------·--·-------- --· ----·--------------··--·--·---'---·--------------J 
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1 these plain terms. If he did, then there is no argument; 

2 that is, if the jury said he did. If the jury says he 

3 did not on the thing, then the plaintiff's case falls. 

4 Now·the plaintiff, we think, has the burden of 

5 proof in all cases. The only shift that occurs is if 

6 and when they put forward some evidence to the contrary,.-

7· contrary to the defendant's claim; then the burden is 

8 on us to move forward with evidence, which we did with 

9 the different witnesses that we put on. We moved forward 

10 and produced that evidence. 

11 Now the burden of proof, however, didn't shift 

12 at all. The burden of proof is always on the one who 

13 asserts that, the defendant owes me so much money, and 

14 he owes me so much money because here's a note; and the 

15 defendant comes in and· says, I didn't sign that note so 

16 he has no note, my name is on there but I didn't sign it 

17 so I don't owe it. 

18 Surely it's not incumbent upon the defendant --

19 that's a perfectly plain and simple analogy -- but it's 

20 not incumbent upo~ the defendant to prove that he didn't 

21 sign it. The bur9en still remains upon the plaintiff, 

22 who seeks to enforce the payment of money from the 

23 defendant on the ~asis of a written document, to.prove 

-------·---·----~-·------·~-·-·------
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1 that that document is genuine, in the case of the note. 

2 Here, it's their duty to prove that this was 

3 a valid insurance policy, 'that it was validly applicable 

4 to this particular deceased. 

5 I don't want to burden the Court any further 

6 but that simply states the basis of our objection to 

7 putting the burden of proof upon the defendant, and I 

8 wanted to invite the attention of the Court on that. And 

9 the additional reason is that when the plaintiff got 

10 ready to file suit, the plaintiff knew, of course, or 

11 her counsel, what was at stake and what the difference of 

12 opinion was and so forth by that time. Now, if the 

13 plaintiff h~d felt that there wasn't any question about 

14 this thing, the plaintiff would have, in the Motion for 

15 Judgment, would sir.1ply put out a Motion for Judgment on 

16 that second individual policy. That's all. 

17 

18 

19 

20 

~1 

But the plaintiff's Motion for Judgment, in 

the first four paragraphs, referred to the group policy; 

it founded its case right there; that's its foundation; 

the insured is hereafter described -- and so forth; the 

defendant issued group policy number so-and-so, insuring 

the life, among others, of Tyree. 

Then on May lst of '75, after the aforesaid 

1---·----···-···----····-·--·--···---------··------~-----------·-·---------·-·------·-···-------------------------l 
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1 G. David Tyree made a request for conversion, the 

2 defendant issued conversion policy number 11-so-and~so 

3 in consideration of the sum so-and-so, the premium. And 

4 both of the policies named the plaintiff. 

5 Now in the Motion for Judgment they founded 

6 their case not only upon the individual, subsequent 

7 policy but upon the first policy, as they had to do 

8 because the individual policy plainly showed that it was 

9 issued on the basis of an obligation in the first policy. 

10 That, naturally, was based on the assumption 

11 it wasn't known at that time by the defendant that the 

12 group policy was genuinely applicable, that it was valid, 

13 that Mr. Tyree was eligible under the terms of that polic' 

14 Consequently, the defendant found out otherwise, came 

15 in an said, no, no, we're not liable. 

16 There is nothing wrong with the terms of 

17 either the group policy or the individual policy, but 

18 that plainly said -- not in one place but in two places -

19 fully describes what is necessary for that policy to take 

20 effect, in that group policy. And if the group policy 

21 fell, everything on which it was based fell. 

22 Consequently, we say that after that became 

23 known, the burden pf proof, if it falls anywhere, falls 

·-~--···----,·-· ··-------·--·····- -·-·-- ----·-----------------·--- -----------------'--~_.:...,--' 
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1 upon the plaintiff, not the defendant. And furthermore, 

2 in the opening statement to the jury as Your Honor 

3 knows, frequently in pleadings, both the plaintiff's 

4 pleadings and defendant's pleadings, later on sometime. 

5 when it gets to actual trial, well, they take a little 

6 different position. 

7 In this case the plaintiff's counsel, in his 

8 opening statement, referred to and traced the thing 

9 right on down, beginning with the group policy, on down 

10 to conversion of the group policy into an individual 

11 policy. 

12 So, with all of those things being considered 

13 we object to any instruction that would place the burden 

14 of proof upon the defendant to prove that the policy 

15 which it issued on the basis of the application of the 

16 decedent, the plaintiff's decedent -- the burden of proof 

17 there is not for us to show that that was an invalid 

18 policy. 

19 The burden of proof is simply -- the plaintiff 

20 says it was valid. In addition to the opening statement, 

21 when the plaintiff herself got on the stand, her counsel 

22 led her through a series of questions dealing with the 

23 provisions of this group policy, as to how many hours 

,_ --------·-·---·- --------- ·-·--·--··--· --'---- --·--·-------------l 
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1 per week and so forth that he worked. So that followed 

2 all the way through to the recognition of the fact that 

3 it was their burden. It's up to them, the one who 

4 asserts, if you owe me money, there (indicating} is a 

5 document that bears out what I'm saying. 

6 And then we say, well, you don't fall within 

7 the terms of that document oh, yes, I do; oh, yes, 

8 sure I do, and it's my burden to prove that. 

9 I'm sorry to have taken up so much tiroe but 

10 I thought it was due the Court to state it fully. 

11 'l'HE COURT: I understand that and I know you 

12 feel very strongly about that position. 

13 I'm going to grant the instruction. As I view 

14 the case, the plaintiff is proceeding on Policy Number 

15 Two, the whole life policy. The plaintiff came forward 

16 and put into evidence before this jury the fact that the 

17 group life policy had been issued. 

18 It did that, and then it showed that it had 

19 received a policy based on that policy. As I view the 

' . 
20 defense's position, the defense has asserted the fact 

21 that Mr. Tyree was. not an eligible person under the 

22 group life insurance policy. 

23 Now, because it takes that position and denies 

'- ----------------- -- --------------------- -------------------------------' 
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1 that he is eligible, I believe it has the burden to 

2 show it. And that is why I'm going to issue the 

3 instruction. 

4 MR. WICKER: \'lell, of course, it's understood, 

5 if Your Honor please, that you'll note our exception. 

6 THE COURT: I'll note the exception. I under-

7 stand that. 

8 MR. WICKER: Thank you. 

9 THE COURT: All right, sir. 

10 Those are the plaintiff's instructidns. Now 

11 we'll go into the defendant's instructions. 

12 * * * * * * * * * * * * * * * * * 

13 THE COURT: Is there any objection to 

14 Instruction E? 

15 MR. ZELNICK: Objection.· 

16 THE COURT: What is the basis of your objection 

17 sir? 

18 MR. ZELNICK: That is the burden of proof 

19 instruction. That has already been covered in our 

20 Instruction 6, which the Court has granted. The defendan 

21 does have the burden of proof, not the plaintiff. 

22 THE COURT: Well, it does contain a preponder-

23 ance of the evidence statement, which is already admitted 
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1 in plaintiff's No. 2. So I think that last paragraph is 

2 clearly repetitive. Your objection goes to the first 

3 two paragraphs, Mr. Zelnick, and you state the fact that 

4 the burden of proof instruction~ already given by the 

5 Court, is contrary to this instruction. 

6 MR. ZELNICK: Exactly, Your Honor. 

7 THE COURT: What is your reply to that? 

8 MR. HASKINS: If Your Honor please, we'll 

9 withdraw the third paragraph, preponderance of the 

10 evidence; however, we do submit the balance of it. 

11 THE COURT: All right, Instruction No. E is 

12 denied. Now how about F? 

13 MR. ZELNICK: We would object to that. 

14 MR. WICKER: It isn't necessary to get up and 

15 note an exception, is it? 

16 THE COURT: No, I assume you're excepting to it 

17 Now, No. F? 

18 MR. ZELNICK: \'Ye think that's covered by the 

19 Court' s No. 5 . 

20 THE COURT: You object to the admission of 

21 Instruction F? 

MR. ZELNICK: Yes, sir, that's right. 

THE COURT: And you contend that it should be 
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admitted, Senator, and Mr. Haskins? 

MR. WICKER: The objection of the plaintiff 

is on what grounds, please, sir? 

THE COURT: He wants to know the basis of your 

objection to Instruction No. f, Mr. Zelnick. 

MR. ZELNICK: It's covered by the Court's 

Instruction No. 5. 

MR. WICKER: No. 5? 

THE COURT: That is not totally true, Mr. 

Zelnick. The first paragraph of this instruction talks 

about the individual life insurance policy. That is 

not contained in the Court's instructions. 

MR. ZELNICK: \'Jell, Your Honor, we would 

object to that. They say the uncontradicted evidence 

shows that the second or individual life insurance policy 

was issued by the defendant, not as a result of any new 

negotiation but in discharge of the pree~isting obliga-

tion contained in the group policy. 

They say "uncontradicted evidence." We say-

that there's no evidence on that; the only evidence is 

that they issued that policy in consideration of the 

premium paid, the $148.00. That has already been admitte 

in the Statement of Admissions submitted to the Court. 

------- ------------------ -- ---- ------------------------ --- --·- --- ----·--·-----
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MR. HASKINS: If Your Honor please, he put his 

application in for the second policy, which is part of 

the evidence in the case, which says, in conformance 

with the group policy, we make application for the 

individual policy. 

MR. WICKER: That's right. 

MR. ZELNICK: I think it's a question of law .. 

that the Court should rule on, the relationship between 

the two parties. That is the issue that the Court has 

taken under advisement, and I don't see how anything 

contained in the first paragraph is relevant to th~ 

issue before the jury. 

THE COURT: What is your response, Senator? 

MR. WICKER: My response is that this 

instruction is not covered by Instruction No. 5. We 

think that it covers the valid points and that it ought 

to be granted, and we think it wou.ld be helpful to the 

jury in reaching a decision one way or the other. So we 

think this instruction certainly ought tc be grant.ed. 

THE COURT: I'm going to deny the instruction. 

MR. WICKER: Well, please note our exception. 

THE COUR~: Yes, sir. · 

I'm denying it for this reason: It seems to 

... _._ --· ------·-·-·- ...... - .... -·---- -------·---- ·------
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1 me that the factual issues in this case, which must be 

2 determined by the jury, is the ques~ion of whether or not 

3 Mr. Tyree was an eligible insured person in active servic 

4 on March l; 1975. I think that all other questions 

5 which have been presented are matters of law. That is 

6 the factual question remaining. 

7 Therefore I think that the instruction should 

8 be denied. 

9 MR. WICKER: If Your Honor please, in view of 

10 what Your Honor has just stated, we would like to 

11 withdraw the first two paragraphs and offer the balance 

12 of this instruction. Just cut out the first two para-

13 graphs, then have, if you find from the evidence that 

14 the decedent was not in active service at his 

15 employment and so forth, effective date, that he was not 

16 working a minimum of 30 hours per week while performing 

17 all of the regular duties of his employment on a full-

18 time basis at his law office or at some location to 

19 which his employment required him to travel, then the 

20 decedent was not eligible for participation in the 

21 group life insurance contract,. and consequently was not 

2~ entitled to the suqsequent policy to which his insurance 

2:~ was converted and you shall find your verdict for the 
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defendant. I think that's entirely in line with the 

Court's thinking. It depends entirely on the jury's 

finding; they must find from the evidence these things 

which the Court has, I believe, agreed are essential. 

We're just withdrawing those first two paragraphs; we're 

offering it with the first two paragraph eliminated. 

THE COURT: I'in still going to deny it. I_ 

think it is covered by the previous instruction. It is 

a little bit different. Senator, because it goes to the 

ultimate issue of the policy that has been sued upon. 

I concur in your point on that, but I do think that my 

prior instruction does cover that. 

MR. WICKER: All right. Our exception, of 

course, is noted. 

THE COURT: Yes, sir. 

* * * * * * * * * * * * * * * * * * 

THE COURT: Gentlemen, are there any motions? 

l>1R. ZELNICK: No, sir, Your Honor. 

MR. WICKER: May the Court please, we have a 

motion. I'll have to fill in some numbers because I 

wasn't quite sure of the instruction numbers. 

'l'HE COURT: Would you like to have the instruc-

tions so that you can put the numbers in there? 

- ... -- ------ ····-···-- -------------------' 
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1 MR. WICKER: Yes, sir. 

2 THE COURT: All right, we'll get you the 

3 instructions in just a moment. 

4 MR. WICKER: All right, sir. While we're 

5 waiting, I've written out what I have to say. 

6 THE COURT: All right, go ahead, sir. 

7 MR. \VICKER: The defendant moves the Court 

8 to set aside the verdict of the jury and enter a judgment 

9 for the defendant or, in the alternative, grant a new 

10 trial upon the following grounds: One, the verdict is 

11 contrary to the law and the evidence and, two, the 

12 misdirection of the jury, especially instructing the jury 

13 that the burden of proof is upon the defendant to prove 

14 that the plaintiff's decedent was not qualified for 

15 inclusion in the group policy, and that the plaintiff's 

16 decedent was therefore ineligible for such insurance· 

17 upon the basis of which the subsequent individual policy 

18 was issued; and three, the refusal of the Court to grant 

19 instructions offered by the defendant, especially 

20 instructions -- and I've got three numbers here -- which 

21 presented the defendant's side of the case and which were 

supported by crediple evidence. 

23 THE COURT: All right, Senator. 
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1 MR. WICKER: I need to insert the numbers here. 

2 THE COURT: Do you want to get the instruction 

3 numbers to which you refer? 

4 MR. WICKER: If Your Honor please. 

5 THE COURT: All right. Mr. Gnadt will give 

6 you those. 

7 MR. WICKER: If Your Honor please, I have 

8 inserted in this -- number two was misdirection of the 

9 jury; that's Instruction No. 6. 

10 THE COURT: Your second argument then would 

11 relate to Instruction No. 6? 

12 MR. WICKER: Yes, sir. And then, in the 

13 next one, refusal --

14 THE COURT: That would be your third argument? 

15 MR. WICKER: That would be the third, refusal 

16 of the Court to grant instructions of the defendant, 

17 especially E and F. They're the ones marked "refused." 

18 THE COURT: All right, sir. Each one of 

19 those motions 

20 MR. HASKINS: If Your Honor please, would the 

' .. )1 . Court perm1t me to make one? 

23 objection? 

THE COUR~: You want to make an additional 
~ 
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I suggest that you sit down and, between you, draw 

that order and when you find out what you can't agree 

on, we're going to meet anyway, and at that time I'll 

sign it and we'll be done with it in one t~l+ swoop. 

NR. ZELNICK: That will be fine, Your Honor. 

MR. HASKINS: All right, sir. 

* * * * * * * * * * * * * * * * * 
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