


TABLE OF CONTENTS 

Petition for Appeal to the Circuit Court of Prince William County 
filed April 20, 1998 ...................... : ........................................................................... 1 

Demurrer filed May 20, 1998 .................................................................................. 21 

Memorandum in Support of Demurrer filed May 20, 1998 .................................... 24 

Opposition to Demurrer filed May 29, 1998 ........................................................... 31 

Letter Opinion in Farris v. Virginia Retirement System, 
13 Cir. HI15324 (1998) ...................................................................................... 40 

Order Denying Demurrer entered June 23, 1998 .................................................... 44 

Answer to Petition for Appeal and Affirmative Defense filed June 23, 1998 ........ 46 

Order Remanding Case to the Agency Below entered September 17, 1998 .......... 49 

Avery v. Virginia Retirement System, 31 Va. App. 1, 520 S.E.2d 831 (1999) ...... 51 

Answering Brief to Petition for Rehearing En Bane filed January 18, 2000 .......... 60 

Avery v. Virginia Retirement System, 
33 Va. App. 210, 532 S.E.2d 348 (2000) ........................................................... 80 

Assignments of Error ............................................................................................... 8 7 



CIRCUIT COURT OF THE COMMONWEALTH OF VIRGINIA 
PRINCE WILLIAM COUNTY 

Linda K. Avery, 

Petitioner-Appellant 

-against-

Virginia Retirement System 

Appellee 

NO. 

Petition on Appeal 

R. Scott Oswald, Esq. 
VA Bar # 41770 

..... 

Counsel for the Petitioner-Appellant 
1100 New York Av'!nue, NW 
Suite-350W 
Washington, D.C. 20005 
(202)326-5285 

ORAL ARGUMENT REQUESTED 

fff'· 



TABLE OF CONTENTS 

Table of Authorities .................................. ii 

Statute Involved ...................................... l 

Pre 1 iminary Statement ................................. 1 

Statement of Case .................................... -2 

Summary of Argumenc ................................... 7 

Argument. . . • • . . • • . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . 1 0 .• . 

I. THE VIRGINIA RETIREMENT SYSTEM ERRED IN ITS DECISION 
TO REVOKE MS. AVERY'S DISABLILITY DESIGNATION BECAUSE 
ITS MEDICAL BOARD DID NOT PRODUCE •sUBSTANTIAL 
EVIDENCE• THAT THERE HAS BEEN AN IMPROVEMENT IN MS. 
AVERY'S MEDICAL CONDITION SUCH THAT SHE IS "'NO LONGER" 
DISABLED AS MANDATED BY VA ST S 51. 1-
159 (B) .............................. 10 

A. The plain meaning of VAST § Sl.l-159(b) clearly 
mandates that the Virginia Retirment System has 
the burden to produce at least some evidence that 
there ·has been a change in a disabled's condition 
before it revoke her benefits under the 
act . .................. 11 

Conclusion . ............................................ 16 

Order . ................................................ 17 

C.artificate of Service ................................ 18 

Notice of Appeal docketed with the VRS on 
March 31, 1998 ........................................ 19 

Table"of Contents of Petititoner's Adminiscrative 
Record ........................... ." .................... 2 0 

02 " 



TABLE OF AUTHORITIES 

CASES 

Diarlylaod Ins. Co. ·v. S 1 1991)........ -· __ y ya, 409 S.E.2d 127, (Va., 
........................ . • . • . • . • . • • • . • . . . . . . . • . . 8 

City of Virginia Beach y. ESG En ~ 642 (Va., 1992) .... ... terpr.sea. Inc., 413 S.E. S.E.2d ................... • . . . . . . . • . . . . • . . . . 1 

Consolidated Edison Co 
1938) ................. :.~:.~-L.R.B., 305 U.S. 197 (U.S.N.Y., ............. . • • • . . . . . . • . • . . • . . 1 

Great Atlantic & Pacific T (Va.App.,l987) . .' Ja Co. y. Bateman, 359 S.E.2d 98. . . . . . . . . . . . . . . . . . . . . ' •..••••••.•••.•.•.••••. 8 

Johnson-Willis. Ltd. y. Kenle~ 369 
(Va.App., 1988)...... . ' S.E.2d 1 . . . . . . . . . . . . . . . . . . . . . . . • • • • • • • • • • • • • • 7 

Last v v· · · .trg1n1a State Bd. of ~· . 
(Va.App., 1992)..... duane; 421 S.E.2d 201, . . . . . . . . . . . . . . . . . . . . . . . . . . •••••..•••... 8 

Pilgt Freight Carriers. Inc. y R 
(Va.App., 1996) .... · eeyes, 339 S.E.2d 570, ............................ . • ••••...•... 8 

State Bd. of Health of Cgm f 1982)......... · 0 ya. y. Ggdfrey, 290 S.E.2d (Va 
I 0 0 0 0 I 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 • 0 • • • • • • • • • • • • • • • • • • . . . 1 

Tomko y. Michael's Plasterjn 1970)g Co., 173 S.E.2d 833 . . . . . . . . . . . . , . . . . . . . . . . . . . • . . . • . • . • . • . • . . . . • . • . . . a (Va., 

Uniyersal camera Qo~. y. N.L.R.B., 340 u.s. 474 
(U.S., 1951) . . . . . . . . . . . . . . . . . . ..•....•• • ••••.•..•.......... I 



STATUTES 

VA ST § 5 l • 1-l 59 . • • • . • • • • • • • • • • • . . • . . . • . • • . . • • . . . . • . . . • . l 

I : VA ST § 5 l . 1 -15 6 .. ~ • . • • . • • . • • • . • . • . . • . . • . • •.• ·. . • . . . . . ..• l 

VA ST § 9 - 6 • 14 : l e.t... a= . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 

04 



STATUTE INVOLVED 

Medical examinations of persons ret:ired for disability 

A. Once each year following retirement, the Board may require 
a former member who retired for disability and who has not 
at:tained his normal retirement age to undergo a medical 
examinat:ion by the Medical Board or a physician or physicians 
designated by the Medical Board. If the former member refuses 
to.submit: t:o the required medical examination, his retirement 
allowance shall be discontinued until he complies. If he does 
not comply within six months of the date of the request, all 
of his rights to any further disability retirement allowance 
shall cease, subject to· the provisions of § 51.1-160. 

B. If the Medical Board determines that a beneficiary is no 
. longer disabled after reviewing the findings of any of the 
medical examinations provided for in this section, all rights 
to any further disability allowance shall cease, subject to the 

:provisions of§ 51.1-160. 

·VAST§ 51.1-159 (CUrrent through end of 1997 reg. sess) 
·(emphasis added). 

PBELIMINARX STATEMENT 

Linda K. Avery appeals the Virginia Retirement System's 

{~vas•) final case decision of May 5, 1998, to terminate her 

;right to retirement disability allowance provided for by the 

ST § 51.1-156. Ms. Avery brings her appeal pursuant to the 

.~irginia Administration Process Act (•APA•) 9-6.14:1 ~. ~ 

.Ms. Avery contends that the VRS has not proffered substantla 

evidentiary support for its findings of fact in its 

determination to revoke ·her disability retirement benef:: 



This court has subject matter appellate jurisdiction over 

this petition pursuant to the APA 9-6.14:1 ~- seg. Ms. Avery 

filed her Notice of Appeal within the requisite thirty (30) days 
I 

=e:,t the Virginia Retirement Systems• case decision of Ma't'ch 5, 

1998: She appealed the VRS decision by certified mail on March 

;31, 1998·. VA S.CT Rule 2A:2. 

Ms. Avery files this petition pursuant to VA S.CT Rule § 

2A:4. Category A venue is proper in this court. Ms. Avery is a 

"resident of Prince William County, Virginia. VA R. CIV REM. P. § 

8.01-261. 

STATEMENT OF CASE 

On March 29, 1996, the Virg·inia Retirement System ( "VRS") 

approved Ms. Linda K. Avery's application for regular disability 

retirement benefits under VAST § 51.1-156. Ms. Avery worked as 

a bookkeeper for the Prince William County School S~·stem. She 

was diagnosed wi~h Fibromyalgia, a debilitating disease of the 

joints and muscles. In its original decision t~ grant 

'aisability benefits to Ms. Avery, the VRS determined that while 

Ms. Avery's application for disability benefits presented 

conflicts in medical evidence and medical opinion, Ms. Avery·: 

affliction was, in fact, debilita~inc":"' nurnerou!? drugs l:ad =.~e. "" . 

or. 



cried co alleviate her sympcoms with little success. (March 29, 

1996 ltcr. from Betty Russell, Compliance Office~.tq William H. 

Leighty, Director VRS. Ms. Russell recommends an overru~e of 

I. 
''the agency• s representative recommendation) . (Attachmenc It 4) 

(R. p. 9). 

On December 6, 1996, the VRS requested that Ms. Avery 

undergo a medical examination pursuant to VA ST § 51.1-159 as 

part of VRS' annual review of Ms. Avery's medical condition~ 

The purpose of this examination was to determine whether Ms. 

Avery's medical condit.ion had improved since VRS' original grant 

of Ms. Avery's disability application. The VRS wanted to 

determine if she was •no longer" disabled. (December 6, 1996 

lttr. from Paula Davies. Oisabilicy Retirement Analyst of VRS ~o 

Ms. Avery. Ms. Davies requests Ms. Avery to submic updated 

medical information or to schedule a consulta1:.io11 with a 

physician for this determination) (Attachment IS) \R. p. 

· :ll). Ms. Avery provided the VRS with the requisite medical 

reports and evidence on October 11, 1996. (Viiginia Retiremen~ 

System Disability Report. Ms Avery gives VRS her consent to 

obtain her medical records from Kaiser Permanente} ~Atcachment 

86) (R. p. 12} and (Auchorizat.ion to ·i\elease Medica:. lnformo~!::-:· 

.r •• 
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'and Ms. Avery's Medical Records from Kaiser Permanente) 

(Atcachment #7) (R. p. 14). 

·~fter review of Ms. Avery's medical evidence, che VRS Medical 

I . . • 
~ev1ew Board recommended that Ms. Avery be evaluated by an 

'outside Psychiatrist to "explore the possibility of returning 

';(her) to the working world". (February 25, 1997 lttr. from Lila 

:c. Gammon, Secretary Medical Review Board to Ms. Avery. Ms. .. ... 
~amon informs Ms. Avery that a psychiatric consultation has been 

=scheduled to determine the status of her disability) (Attachment 

#8) (R. p. 57). Following his consultation with Ms. Avery, 

·Merritt W. Foster Jr., M.D. provided a report to VRS' Medical 

Review Board in which he stated that, in his opinion, •Ms. Linda 

Avery is not suffering from an emocional illness which would 

totally and permanently prevent her from performing the job as a 

bookkeeper•. (April 30, 1~97 psychiatric reporr from Merritt \-J. 

Foster Jr., M.D.·to Roberto. Williams, M.D.) ~Attachment #10) 

~(R. p. 59) . 

In furtr.erance of or. Foster's report, the VRS' Medical 

Review Board recommended revoking Ms. Avery's disability 

designation. The Medical Review Board concluded that "the Board 

still fails to find evidence of permanent disability". 

\Disability Retirement Information Transmittal #2 from Rober: 
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:williams, M.D. for the Medical Review Board. Dr. Williams 

•informs the Board that he still fails to find evidence of 

'permanent disability.) (Attachment #ll) (R. p. 68) (emphasis 
I 

~dded) . 

On May 14, 199?, the VRS wrote Ms. Avery indicating thac 

1~he VRS was revoking Ms. Avery's disability benefit. (May 14, 

·199? lttr. from Paula Davies, Disability Retirement Unit to Ms . 

. , 
~~very. Ms. Davies informs Ms. Avery that the Board has 

... . 
•• . ; 
'determined that Ms. Avery's retirement benefits are terminated) 

. ·(Attachment #12) (R. p. 70) . In its determination, the VRS 

;quoted its Medical Review Board's findings that the board ~scill 

fails to find evidence of permanent disability•. 

In August 199?, in an effort to exhaust all of her 

administrative remedies, Ms. Avery appealed the VRS' decision to 

~evoke her disability benefits to the VRS Director. In 

reviewing her case file, VRS' Medical Review Board again 
; . 

·recommended against continuing Ms. Avery's disability 

:designation. (July 25, 1997, VRS' Disability Retirement 

Information Transmittal #3 from Robert 0. Williams, M.D. for :he 

Medical Review Board.) (Attachment fil?) (R. p. 96). On Augus~ 

15, 199?, Ms. Avery received her formal denial of her incer~a~ 

VRS appeal. The VRS informed Ms. Avery that she could choose · 
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!i 
I; _present her claim to an informal fact-finder pursuant to the 
'0 
;VRS' intra-agency policy. 
~ I . 

(August 15, 1997 lttr. from Paula 

d 
lpavies to Ms. Avery.) (Attachment 118) (R. p. 98). 

1! The VRS calendered l-!s. Avery• s appeal for an informal 
:I 
!i 

i~ind.ing hearing before its Northern Virginia informal fact .. .. 
fact· 

l~inder, David D. Elsberg, Esq. (Letter from David 0. Elsberg, . ~ 
I 

1Esq. Mr. Elsberg contacts Ms. Avery to determine whether all 
.. 

;fhe medical evidence has been presented) (Attachment 125), (R. 
I, 
:1 . 
·p. 109). Mr. ElsEerg conducted his informal fact-finding .. 
hearing on January 8, 1998. (Transcript of Statements of hearing 

i~rom the VRS) (Attachment #27), (R. p. 115) • On February 5, 
.l 

1998, Mr. Elsberg provided his.recommendation to the VRS that 
,l 

"as before, [heJ recommend(sJ against an award of disability 

benefits." (Letter from David D. Elsberg, Esq.) (Attachment it28) 

)R. p. 173). 

;j On March 5, 1998, the VRS issued its final case decision 
II 
I 
i~evoking Ms. Avery's disability benefits. (March 5, 1998 lttr. 
·i 

I 

~rom Wallace G. H~~ris, Deputy Director, to Ms. Avery. 

'(Attachment #30) (R. p. 181). 

This appeal follows. 

,I 10 



S,UMHARX OF ARGUMENT 

,. In developing its factual record leading to its decision to 

jfevoke Ms. Avery's disability benefits, the VRS has failed to 

!broduce •substantial evidence• that Ms. Avery is •no longer• 
!" 
,I 

·disabled as required by VAST § Sl.l-159(8). 

ii In its decision to revoke Ms. Avery's disability 

':c:Iesigl\ation, the VRS treats her case as if she were applying for 
... ... 

:an original g~ant of disabi~ity retirement; rather than as a 

·former employee of the Commonwealth who the VRS has already 

~ound to be disabled and is merely undergoing an annual review 
.; 

!bf her medical condition. In the factual record upon which its 

decision is based, the vRs seems to rely on the legal standard 

set out in VAST§ 51.1-156(£), which is applicable to initial 

·applications ·for retirement benefits, rather than the 

;~ppropriate legal standard set out in VAST§ Sl.l-159(B),.which .. 
;~pplies to employees already receiving disability retireme~t .. 
!: 
;benefits. 
!' 

! ~ 

i· It appears from the factual record that the VRS has decided 

·:eo reconsider, SllA sponte, the merits of its original 1996 

decision to grant Ms. Avery's disability application. The 

Virginia Retirement Act does not provide such·a mechanism. Once 

~he VRS has chosen to grant an employee of the Commonwealth's 

11 
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I' .I 
'I I. 

application for disability retirement, the VRS may only revoke 

;such benefit after it has found that there has been an 
:· 
.improvement in the disabled employee's medical condition such 
I• 

' !! 

ithat the employee is "no longer• disabled. 

The plain meaning of the Virginia.Retirement Act is clear. 

!An employee, in her original application for disability 

retirement benefits, has the burden of persuading the VRS that 

-· :she is mentally or physically incapacitated and that her 
! .. 
. incapacity is likely to be permanent. In proceedings to revoke a 

former employee's already approved disability benefit, however, 

:the burden of production shifts to the Virginia Retirement 

·system; the VRS must proffer at least some evidence that there 

has been an improve~ent in the former employee's physical 

condition. 

In Ms. Avery's case, the two (2) reports upon which ~~e_VRS 

rests its decision to revoY.e Ms. Avery's disability designation 

~are devoid of any facts for a reasonable person to conclude that 

.there bas been an impr~vement in Ms. Avery's medical condition 

since March 1996 -- the date of VRS original decision to grant 

Ms. Avery's disability retirement application. In the first 

report commissioned by the VRS, Merritt w. Foster Jr., M.D. 

declares that he does not recognize the disability 

12 . 
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:(Fibromyalgia) -- the disease on which the VRS based its 

·9riginal 1996 approval of Ms. Avery's disability application 

i' 
jfs a legitimate illness. 

l~isabling illness in the 

He avers that Ms. Avery never had a 

I; 
1: 
I" 

first place. David D. Elsberg, Esq., 

:in his report pursuant to his informal fact-finding capacity, 

!goes even further. He chastises the VRS for its original 

;decision, over his objection, to grant Ms. Avery's disability 
.... 

·I 

;application. 
I 

I• 

Thus, Ms. Avery asks this court to order the VRS to 

.reinstate her disability benefit retroactively to June 1, 1997. 

ilf in the future, the VRS should decide to revoke Ms. Avery's 

disability designation, it must proffer some evidence that there 

has been a change in Ms. Avery's medical condition as mandated 

by VA ST § 51.159(8). · 

I. TRB VIRGINIA RETIREMENT SYSTEM ERRED IN ITS 
DBCISION TO REVOKE MS. AVERY'S DISABILITY 
OBSIGNATION BECAUSE ITS MEDICAL BOARD DID NOT 
PRODUCB •sUBSTANTIAL EVIDENCE• THAT THERE HAS BEEN 
AN IMPROVBMBNT IN MS. AVERY'S MEDICAL CONDITION 
SUCH THAT SHE IS "'NO LONGER• DISABLED AS MANDATED 

BY VAST S 51.1-159(8). 

The VRS decision to revoke Ms. k7ery's disability ber.efit 

is in fu!'t.herance of its M~::!ical ? ... ;·.::..;;,.J Board's de:.erminat.ior. 

13 
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I 
II 
t ~ 
I• ,! 

:that the VRS should not have approved Ms. Avery's original 
I' 

.disability application. In affirming its Medical Review Boards' 
:• 
i' 

!recommendation to revoke Ms. Avery's disability designation, the 
II 
II 

~~ has offered no evidence that there has been an improvement 
I i 
i• 
•of Ms. Avery's medical condition. The VRS' revocation violates 

!the plain meaning of VRS' statutory obligation to proffer 

·"substantial evidence" that Ms. Avery's disability has changed 

:~ince VRS' grant of her disability application. VRS' action is 

in clear derogation of the VRS' statutory burden. 

This court should review this case to determine whether VRS 

'has proffered •sufficient evidence" in the record to support its 

decision to revoke Ms. Avery's disability benefit. The Virgin1a 

Administrative Process Act ("APAH) sets forth two (2) standards 

of review under which courts may test the validity of decisions 

promulgated by agencies of this Commonwealth. VA ST § 9-

6.14:17. In informal adjudicat:>ry proceedings, where the agenr· . .. 
' 
·keeps an evidentiary record, the APA requires that the agency 

make any final decision ba~d solely on the factual record it 

develops as part of its fact-finding. ld. Upon review, this 

c~urt determines whether the agency has grounded its final 

ci:cisicn upon "substantial [fact:.:al} evidence" developed du~·-

~::~ informal fact-finding. State Bc:i. of Health of Com. of V.; 

'14 



:i , . . , 
'podfre~. 290 S.E.2d 875 (Va .• 1982). In this case. the VRS has 

; ,maintained an evidentiary record during its informal face 
.. 
I 
.• 1 
iJfinding. 

il ~·substantial evidence• is more than a mere scintilla. It 

! jmeans such relevant evidence as a reasonable mind might accept 

1 jas adequate to support a conclusion... Uniyersal Camera Corp v, .. 
. I 

:!N,L.R.B., 340 U.S. 474, (U.S., 1951) (quoting Consolidated Edison 

;, 

!!Co of New York y. N.L,R,B., 305 U.S. 197, 229 (U.S.N.Y., ,, 
·!1938)); See also Johnson-Willis. Ltd. y~ l{enley, 369 S.E.2d 1. 
!l 
;(va.App. 1988). 

.. 

A. Tbe plain meaning of VAST§ 51.1-15,(8) clearly 
mandates that the Virginia Betirement System has 
the bux4en to produCe at least some eyidence thaL 
there bas beeP a change in a disabled's condition 
before it may xeyQke hex benefits under the act. 

VA ST § 51.1-1S9(Bl states that •if the medical board 

;determines that a beneficiary is no longer disabled after 

!!reviewing the findings of any of the medical examinations ,. 

~~provided for in this section, all rights to any further 
i' 
: ~disabilil.y allowance shall cease. : . . " 

'I 

Peci~ic:'ler a~~achet~ as i~s appe:-::i::·: :aost. of whac she believes :s ~he ~=: ~,: ,.t 
re-:orci. As of :he filing of this pe~i.::.::-, 'IRS "'as noc forwarded ce·;~s'!\ ~t.·t· 

petitLoner VRS' ~fficial record. 

15 



!I .. •• 
!! 

The phrase "no longer" literally means: "not now as 

formerly; no more." The American Heritage Dictionary 403 (2nd 

ed. 1987} . 2 ~unless a literal construction of a statute would 
iJ 
1 result in internally conflicting provisions amounting to a 

'manifest absurdity', courts can not construe a statute in a 

··manner that would result in holding the legislature did not 

mean what it actually expressed." LaSt y. Virginia State Bd. of 

Medicine. 421 S.E.2d 201, 205 (Va. Ct. App. '1992) (citing 

Qairyland Ins. Co. y. Sylya, 409 S.E.2d 127, 129 (Va., 1991)). 

Thus, The Virginia Retirement Act (•VRA•) requires that the 

VRS' Medical Board base its recommendation to revoke disability 

benefits on its finding that a "'formerly" disabled employee_'s 

medical condition has improved such that she is disabled "no 

2 •tn c:cm.truin., the Maning of thi• etatute, thi• coul"t chould presu.11e that. the 
'ViJ:9inia le,i8latun choose the worcle •no longer" canfully ancl to have the suted 
meaning. See CiC¥ gf virginia Be•sb y ESQ Eater• .. Inc I 413 S.E. lcl 642, 644 
(19t2)(•(M)beft analyzing a statute, (a court) muet ... ume that the legislature chose 
with can tbe wo~ it used when it enact!cl the relevant seatute, and (it isl bound 
by those worcla •• litl interpret lsi the statute.•l 

The contention·that the Virginia General Aasembly originally intended a l1teral 
interpretation for the words •no longer• is buttreesed by efforts in the 19S9 
legislative session to amend the lanc;Juage of 551.1·159, to substitute the wore •no: ·· 
for c.he words •no longe~·. !99& VA s.a. 20 (This amendment was passed by the 
'llrginia Senate o~ Apn: :!.E. 1996, and carried over to the next General Ass~mbl · 
As proposed V~ s: .l :n.:.:;;;3; would rea.:i as follows: •if the m~dic:al ::.,a~·:; 
determines that a ~ne~:.:~a::·1 is <<·no longer·u <<•nOt+>> disabled a~;:~H ~·:·•:;·~ 

the finiings of a:~;· of :::~ :-::edical e:taminations p::-ovided for in this seet.~=:~. ::. . . 
rights to any fu:~~er c~sa:~lity allowance shall cease .... • If enac:~e= ~hls 
provision would a!.low t~-e V?.S t.c revoke an employee's ret.irement beneh::s o::~··o •. 
finding a change ln ph~·s:.:al condLtlon. 
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more", not based on the fact that the employee was never 

disabled in the first place. 

·i While Virginia Courts have never before faced the question .. 
'• I· ·of whether to apply the literal definition of the words "no 
I' 

longer" within the context of the VRA, Virginia Courts have 

:~pplied the literal translation of the words •no longer• in the 

context of the Virginia Worker's Compensation Act -- an act with 
. , .. 
similar public policy underpinnings as the VRA. The Virginia 

.: 

Worker's Compensation Act (•VWCA•) requires that the party 

asserting an improvement in the disabled's physical condition 

~uch that the employee is •no longer• disabled -- has the burden 

of producing evidence for its contention. See e.g., Tgmko v, 

Hichael•s Plastering Qo., 173 S.E.2d 833, 835 (Va., 1970); Gkeat 

Atlantic & Pacific Tea Qo. y. Bateman, 359 S.E.2d 98, 101 

(Va.App., 198?); Pilot Freight Carriers. Inc. y. Reeyes, 339 

:_S.E.2d 570, 5?2 (Va.App., 1986). 1 .. 
~ i 
·I 

i:~-----------------------: !J 
Pe~i~ioner concedes ~ha~ the Virginia Worker's Co.penaa~ion Ac~ is not wholly 

analogous, given ~be fa~ ~bat '~n~ains its own ~udicial appeal mechanism cunlike the 
VRA which must rely on ~he APA to invoke judicial review, and provides that the party 
asserting a change in physical condition bas both ~he ultimate burden of persuasion 
as vell as the bu~den of production. It is demons~rative of ~be proposition. 
however. that ~be Virginia General Assembly intended the •no longer• lan~ua9e 

contained in th·l ·;RJ, ~o be eonsc:.rued si:=ilarly to the •no longer" la::guage eor.:.a~!1eo 

in the VWCA. The ~-:-::leral A.s,:embly enactef! t.he VWCA twenty (20t years i:efor~ :he "JR/. 
Virginia C~urts :;:i~9 thlS i~:~rvening· pe~iod construed VWC1~'S •no ~onge~· la~;~&qe 

literally. See e.g., pyrleson y Steinman Coal r"grpgruign and Maryland Cacuam 
Cgmpany. lll S.E. ~63, G6~ IVa, 19261. 

! ! 
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In Ms. Avery's case, the record on which the VRS relies in 
! : 

~~aking its determination to revoke Ms. Avery's disability 
il 

I 

resignation is not only devoid of any 

.~een a change in Ms. Avery's physical 
!i 

evidence that there has 

condition since March of 
. ' 
:~996, but remarkably, it openly and consistently confirms that 

(~s. Avery's physical condition has remained static . . 
For example, VRS first decides to invoke § 51.1-

;159(8) (which allows the VRS to annually review a former 
;j 
employees disability designation and require the former employee 

to attend an independent medical examination to determine che 

continuing nature of the former employee's disability) in 

furtherance of a report from its Medical Review Board that 

states: "(t]he applicant was granted disability administratively 

in early 1996 because of conflicting medical opinions. It seems 

the appl-icant is not significantly different than she was then 

•••• We would suggest a psychiatric cons~ltation by an 

independent psychiatrist if it is desired to explore the 

possibility of returning this applicant to the working world." 

(Attachment #8) (R. p. 57} (emphasis added). 

Nexc, t~e VRS decides to revoke Ms. Avery's disability 

designa~ion, on· May 14, 1997, after receiving its Medical 

Boards' l."epC!."t:. of May 7, 1997, chat states that:. The Board "st:..:.. i. 

lR 

1 
I 

.! 



I' d 
II .. 
~ ; 

!fails to find evidence of permanent disabilityH. (Attachment 

:~ll) (R. p. 68) (emphasis added) . The Medical Board cites the 
!I .. 
!finding of Merritt w. Foster Jr., M.D. who declares that he does 
I• 

! ~ 
II 
inot recognize the disability (Fibromyalgia) , on which the VRS 

•originally based its grant of Ms. Avery's disability benefit, as 

:~ legitimate illness. Dr. Foster does not state that he 

believes that there has been a change in Ms. Avery's condition, 

., -. 
!rather he avers that Ms. Avery never had a disabling illness to . ,, 

:begin with. (Attachment I 10.) (R. p. 59) (emphasis added) . 
•• 

Finally, in his report pursuant to his informal fact-

finding capacity, David D. Elsberg, Esq. states that ~[i)n 

summary, Mrs. Avery's medical condition has changed little, if 

at all, since February, ~996 .... Her fibromyalgia is not severe 

enough to be disabling, if it exists at all •••• As before, I . . 

recommend against an award of disability benefit~. (Attachment 

.#30) (emphasis added). 
; 

Thus, the VRS should not have revoked Ms. Avery's 

;~isability benefit because there is no evidence in the record 

that Ms. Avery's physical condition has changed and that she 1s 

"no longer" disabled as required by VAST§ Sl.l-159(8). To c~~ 

con~rary, at each cri~ical stage during the VRS review of ~s 

Avery's medical condi~ion since its original grant of her 

19 



; ~ . ' 
l~isability application in March of 1996, the VRS' own fact 

finders concede that her physical condition has remained scat\c 
'. 
:and not improved. 

'r I. 
i! . : 

CONCLUSION 

Because the Virginia Retirement System has not met its 
! ~ 

'burden to produce, as required by VAST§ 51.1-159(9), enough 

evidence so that a reasonable mind might accept as adequate to .. 

!conclude that Ms. Avery is "no longerH disabled, this court 

,should sustain Ms. Avery's appeal and order the VRS to reinstate 

her disability benefit ~ gxg ~to June 1, 1997. 

'. 

. •. 

Respectively Submitted, 

R. Scott Oswald, 
Counsel for Petitioner-Appellant 
VA BAR # 41770 

'Noto & Oswald, PC 
1100 New York Avenue, N.W. 
Suite-350 West 
Washington, D.C. 20005 
~202)408-1313 
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VIRGINIA: 

IN THE CIRCUri' COURT 01' PRINCE WU.LIAM COVNTY 

LINDA K. A VERY, ) 
) 

Appellant, ) 
) 

v. ) 
) 

VIRGINIA RETIREMENT SYSTEM, ) 
) 

Appellee. ) 

DFMJJRRIR 

At Cbaacery No. 43526 

P."003 

Respondent, Vqinia RetlremeDt System (•VRS•), by COUDSel, without waiving its 

araumut that it hu not been properly servecl. demurs to the Petition for Appeal filed by Linda 

Avery C'Clalmant"). 

The Petition for Appeal is not properly before tbe Court because tbe Claimant bas not 

served VRS in accorc:fance widi the Rules of the Viqiuia Supreme Court. Wbcn filing a 

Petition for Appeal, .. [s]uch fUiDg shaU include all seeps provided in RuleJ 2:2 aod 2:3 to cause 

a copy of the petidon to be served • . . on the asODICJ SCCRtary. • VA. 1l SUP. cr. 2A:2. 

(emphasis added). Tbe Supreme Coun of VlralDla docs not give a permissive interpretation to 

'shall' in other portioas of Rule 2A, and it is reasonable to conclude lbat it would oot in Rule 

2A:2. Mayo y. Commonwealth, 4 Va. App. 520, 358 S.E.2d 759 (1987). The prerequisites 

of the APA appeal process are mandatory and jurisdJctional in an APA appeal. IsL. While "it 

wlll be understood ... that proper process qaiast [VRSJ is requested• once tbc Claimaut bas 

taken tbe necessary steps, VA. R.. SUP. Cr. 2:2, there is no showing that to date, Claimant bas 

coinplied with the proper procedure to effect service. While service is not required widlin the 

21 
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thirty days after filiq of a Notice of Appeal Wider Rule lA:4, it is required that tbc Claimant 

take die steps uecestary within tbe thirty days to cause a copy of cbe Petltion. for Appeal r0 be 

served on VRS. VA. Jt. SUP. CT. 2A:4. Without ptoper service ofprocea. this Court bas no 

jurisdiction over this appeal and should properly dini11 this case. 

P. 004 

WHE.REPORE in view of Clalmaftt's failure to meet the proceclural requiremcats for 

pcrfectiq an appeal UDder me Virgiuia AclmiDistrative Process Act. VRS respecifully requests 

this Court to dismiss thia appeal aDd tbereby uphold the ageucy decision. 

Muk L. Earley 
Attomey GeDeral of Viqinia ~ 

Michael K.lactson 
Senior Assistallt AUomey Geuenl 

Brian J. Goodman. VSB No. 3591S 
Assistallc Auon.Y Geaeral 
Offtcc of tbD A11tJrtwi Geaera1 
900 E. MaiD Street 
Richmoad. VlqiDia 23219 
(804) 786-77SO 

RespecdWly mbmiaed. 

VIRGINIA RETIREMENT SYSTEM 
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CIBTJFICATE OF SERVICE 

I IMnb)' certifY that I sent. by facsimile aranmdssion. and mailed, by first class mail, 

postaF prepaid, on May 20. 1998, a true copy of tbc fmaoing Demurrer to R. Scott Oswald, 

Esquire, Noto & Oswald, P.C., 1100 New York Avenue, N.W., 1350W, Washington. D.C. 

20005-3934. 
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VIRGINIA: 

IN THE CIRCVIT COURT Oil PRINCE WILLIAM COtJNTY 

LINDA K. A VERY, ) 
Appellaat, ) 

) 
v. ) 

) 
VIRGINIA RETIREMENT SYSTEM. ) 

Appellee. ) 

MEMORANDUM IN SIJPPORT or DEMIJRRER 

VirgiDia Redremat System (•VRS•), by couasel, submits tbe followina memorandum 

in support of its Dcmuner to the Petidon for Appeal ftled by LiDda K. Avery (• Avery•). 

P.006 

Oa March S, 1998, VRS issued a final case decision with respect to Avery's request for 

reiDstatcmeDl of her disabUlty retiremem benefits •. 

0D March 31, 1998, Avery filed a Nodce of Appeal With VRS pumwu to tbe appeals 

process under the Administradve Process Act (tbe "APA•) aad Va~ R. Sup. Ct. 2A:2. 

On April30, .1998, Avery filed a Pedeion for Appeal with this Court. Allhousb Avery 

cet1ified tbll a copy of tbe Peddon for Appeal was mailed direcdy to VRS on April 29, 1998. 

Avery did not ioiliate or request service of process on Vb. 

On or about May 20, 1998, VRS filed a Demurrer with this Court. 

24 
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I. 

Arpmcpt 

4YfAY DID NOT CQMPLY WITH Btn.E 2.A;4 WHEN fiJOO HER PBmJON 
fOR APPEAL· AND THIS PAII,.UBE IS FATAL TO REB APPBAL. 

The Petition tor Appeal is not properly before this Courc because Avery bas no& served 

VRS in accordance with Pan Two A of the Rules of the VirgiDia Supreme Court. 

A. Rul; 2A:4 Rcgvirg Avery To Im All Stel)s Neccpm To Effect $eaice Of 
ProcesS Oo VBS Wltbln 30 Days After fj)tug HK Notice Of Appeal. 

Rule 2A:4(a) of tbe Vlrsinia Supteme Court Rules sets forth the requirements for 

properly filinJ a petition for appeal: 

Wldlin 30 days after dle filing-of the 110dce of appeal, tbe 
appelJant shaU file bia petition for appeal with the clerk of the 
circuit court named ill tbc first notice of appeal co be ftled. Such 
fUiaa sbaD Include all steps provided iD Rules 2:2 aad 2:3 to 
cause a COJ1 of tbe peddoa to be served <•In tile cue ol a 
bW of complabat In equity) oa the apaq secretary and on 
tve&7 otber party. 

Va-. R. Sup. Ct. 2A:4(a) (emphasis added). 

Rule 2A:4 references Rate 2:3, which states in part, ·ne plaiatiff shall tumish the 

clerk wbea the bm Is filed with u many copies tbereof u there are defeadaots upon whom it 

is to be served." Va. R. Sup. Ct. 2:3 (cmpbasis adde4).1 Tile service copy of the Petition for 

Appeal is combiDecl by tbe court with a subpoena in cbaocery. which subpoeua constitutes 

"proces• of tbe courta in equity suits." Va. R.. SUp. Ct. 2:4. 

I VRS recognizes that. upon me fillnc of the Pecition rOI' Appeal. ..... it will be understclod ••. that proper process 
acllnst (VRSJ iJ requutcd •••• "' va. R.. SUp. CL 2:2. Imponandy,lbe rule doa not state an implicit underslandin& 
dlat service ofJ!!'D'ifM ia roquosred. VRS does not arpe 'Chat Avery did DOt requosc proeaa. either by implicit 
underscandina or overt act. VRS ucues that Avery did nol timely tab all stepS required under Rules 2:2 and 2 3 ·.o 
etrect RCYice or Wacess on VRS. 

..,.. 25 
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Avery bad 30 days from March 31, 1998, to file a pedtion for appeal in compliance 

with Rule 2A:4. Therefore, sbe must damonstrare complete compliaace with~ 2A:4 on or 

before Apri130, 1998 (the •Deadline•). Avery simply caDDOt do this. 

Avery caunot show that sbe complied with Rule 2A:4 by requesting service of process, 

payiDJ a service fee aDd providq a setvico copy of the Petition for Appeal on or prior to = 
Dcadllae. Avery's cover letter to thi.s Court, dated April29, 1998 aocl attached bcreto as 

Bxbi\?it 1, lDdlcates that no setvice copy was provided to tbia Court. DO service was requested, 

aucl 110 service fee was eaclosed wilh Avery's Petition for Appeal. Therefore, Avery failed to 

comply with Rule 2A:4. 

B. Compliance With Rule 2A:4 Is Y,!!datpry Apd JurlsdJctional. 

This Coun lacks jurisdiction over die Petitlcm tor Appeal because the ccmdittons aDd 

restrictions set forth in abe APA are IDI""''OfY andjDrisclictiollll. 

Tbe steps outlined in tba ftliq requiremeDII of Rille 2A:4 are preceded by the term 

"shall." It is well settled that the term •shall." wbeD it appears in a stalutc, is aenerally used . . 

P. 008 

in an imperative or mandatory sease. Mfm v. CQ!1l1!19!1!1Mllh.. 4 Va. App. 520, 523, 358 

S.B.2d 759, 761 (1987). The Court of Appeals ill Mam ·wcm on to bold that, in an APA 

appeal, dw pmequilita of the appeal process UDder the APA are mandatory aad jurisdictional. 

~ 

Such prenquiaites are JDIDdatory aud juri&dicdoaal beeausc the appeals process of the 

~A coasdtwes the Commonweallh's waiver of its sovereip ~ iD a limited aDd 

circumscribecl coatexe. Importantly, the AP A comprises statuteS aad rules, certain of wbicb 

are in derogation of the sovereignty of tbe Commonwealth. Therefore, such scamtes aDd rules 

• 
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must be stricdy conatrued. S§! WUsgn v. Stat! Hipway Comm'r, 174 Va. 82, 91,4 S.E.24 

746, 150 (1939). 

The General Assembly bas waived sovereign immuaity to allow a party to obtain 

judicial review of an agency's rules or case cl=isions under the APA .. ill the manner 

provided In the (APA] ... Virsinia Bd. of M;dicine y. Virginia Physical TheraPY Ass'o, 13 

Va. App. 458, 466, 413 S.B.2d 59, 64 (1991), lftd, 245 Va. llS, 427 S.E.ld 183 (1993) 

(emphasis in origiDal). 

The Commonwcaltb may tailor its consent to be sued by prcscribina certain modes, 

terms and coaditions and, in fact. the Commonwealth (tbrouah the GcDcra1 Assembly) bas 

done such tailoring by enacting the APA. A patty can enjoy the beDdit of proceeding in a suit 

against die Commonwealth mill through saiet compliaDce with such modes, terms and 

conditions. Therefore, compliauce with tbe coadicioos and restrictions set forth in the APA is 

jurisdlctiooal. S. !1. at 465, 413 S.E.2d at 63 (citation omlued). 

n. AYBU'S Acr· OF MADJNG A COPY Of THE PEMION TO VRS JS Of NO 
CONSEQUENCE. 

A. Seryice Of 1be Pelitfpn For Apal Must Come [rpm The Coun To Be 
EUI;;Rve. · 

The plain la.aguage of Rule 2:3, mcorporated into the requiramc:~UB of Rule 2A:~ that 

P. 009 

governs filing a petition for appeal under the AP A, maadates chat a service copy of the petition 

be furnished with the court "when the [petition] is filed ... Va. R. Sup. Ct. 2:3. The rule 

anticipateS that tbe court, in tum, will issue a subpoeaa iD chancery and serve the subpoena in 

chancery and the service copy of the petition on an agency putSlWU to the appellant's 

inscructioas. ~ Va. R. Sup. Ct. 2:4. 
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VRS does not deny receiving a courtesy copy of tbe Petition for Appeal directly from 

Avery. However, such receipt is of no consequeace to the jurisdictional issue before this 

Court. Avery did not request tbis Court co serve VRS with ptocess on or before the Deadline 

and, therefore, it is impossible for Avery to have complied with Rule 2A:4 within tbe requisite 

time period. 

B. Ya. Code I 8.01-288 CJMot Amly To Ayea's Actig. 

Avery may argue that, by mailina a copy of the Petition of Appeal to VRS on Aprill9, 

1998, tbc curing provisions of Va. Code § 8.01-288a operate to equate such mailing with 

effeccive, ~fticient service of procesa on VRS. This argument must fail because the sole focus 

ofVa. Code§ 8.01-288 is service of process, aDd wbar Avery sent to VRS on Apri129, 1998, 

was not "process." 

The Rules of SUpreme Coun of VIrginia mandate that 14[t]he process of the courts in 

equity sball be a subpoeaa in chancery" ml oudiDes the form thereof. Va. R. Sup. Cl. 2:4. 

Moreover, b VirgiDia Supreme Court baa DOted that "(p]rocess to commence an action or suit 

is ordinarily a F..ammoas comman4ina some officer to summon 1be de~ to answer the 

complaint oftbe plaimlff .•.• " IJNwin y. Nonpn Hmet.Inc:., 163 Va. 76, 80-81, 175 S.E. 

751, 752 (1934) •. 

2 This section reads as follows: 

Except for process commenciag lctiou for di~ce or lllDUlment of nwriaae ot 
other actions wherein semce of proceu is specifically presc:ribecl by S1alUte. 
process which hu reacbcd the penon to whom it is directed within dle time 
prescribed by law. if uy, shall bo aufticient aldlough DOt served or accepted as 
pcovidod in this~. 

Vo. Code § 8.01-281. ,., 
28 
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In any eveut, by the plain language of Rule 2:4 and the VirJIDia Supreme Court. a copy 

of the Petition for Appeal, standin& alos, cannot possibly be considcrecl •process• and. 

consequently, Va. Code§ 8.01 .. 288 is inapplicable. 

C. Avea's Act QfMailiq A Cop,y Ofibp Petition For &~peat To VBS Js A 
Nullity. 

This Court should ignore Avery's act of mailing a courtesy copy of the Petition for 

Appeal to VRS because such act is a nullity. 

Justice Roscoe B. Stephenson, Jr., wbile a judge for the Circuit Court of Bath County. 

had the oppol1Wlity to address an analogous issue in a case at law: 

What was finally served on the defcudant was merely a 
copy of tbe "'Motion for JudgmeDL" This was DOt a valicliDd 
1cpl process as required by Rule 3:3. The Rule, of course, 
requires that a Notice of Modou for Judgmeat, to which is 
attached a Motion for Judgment, be issued by tbe C1crt IDd 
served on the Defendant. What wu acaaany doue iD this case 
(i.e., service of me Motion for Jwlpncnt) was a aullity. 

Marshall v. MeDanioJ, 9 Va. Cir. 369,317 (Bath County Cir. Ct. 1974). 

Similarly, Avery's act of maillna a CCJUI'tesy copy of the Petition for Appeal directly to 

VRS is a nullity and, cousequendy. deserves no coasideratiou at all by tbiU:ourt. 

Avery bad a fid1 30 days to comply wilb the requiremeuls of Rule 2A:4 and complete 

all steps necesiary to effect service of process on VRS with respe(.t ro ber Petition for Appeal. 

Avery failed to complete these steps within such 30 day period and, conscquendy, this Court 
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has no jurisdiction over tbc matter. 'lbcrcfore, tbJs Coun should dismiss the matter with 

prejudice. 

Mark L. Earley 
AUo~ General of Virginia 

Michael K. Jackson 
Senior Assistaut Auorney General 

Brian J. Goodman, VSB No. 3S915 
AssiataDt Auoraey General 
Office of the Attorney General 
900 E. Main Street 
Richmond, Virginia 23219 
(804) 786-7750 

Rcspecd\Jlly submitted, 

VIRGINIA RETIREMENT SYSTEM 

CIRTJI1CAD or SIBVXCI 

I hereby certify that I sent. by &csimile transmissicm, IJid mailed, by fiat class mall, 

postqe prepaid, on May 20, 1998, a uue copy of the foregoiJis Memoraodum In Suppon Of 

Demurrer toR. Scott Oswald, Esquire, Noto & Oswald, P.C., 1100 New York Avenue, N.W., 

# 350W, WashingtOn, D.C. 2000S-3934. 

,.... J.p.,-'-~ 
Counsel 
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II 
COMMONWEALTH OP' VXRGINXA 

IN THE CIRCUIT COURT 01' THE COMMONWEALTH OP VIRGrNIA POR PRINCE 
Wl:LLIAM COUNTY 

LINDA lt. AVERY I 

I 
12199 Ashley Court, 
Manassas, VA 20122, 

·I Appellant, 

I! 

) 

) 

) 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

AT CHANCERY No. 43526 

·t VS. 

II I, 
I VIRGINIA RETIREMENT SYSTEM, 

I 

1200 East Main St., 
PO Box 2500, 
Richmond, VA 23218-2500, 
Appellee. 

j' LINDA K. AVERY'S REPLY AND OPPOSITION TO THE VIRGINIA RBTIREHENT 
SYSTEM'S DEMURRER TO LINDA K. AVERY'S FOR APPEAL 

INTRODUCTION 

On or about May 20, 1998, Defendant Virginia Retirement 

System (•VRS•) filed a demurrer to Plaintiff's Petition for 

Appeal. The VRS asks this Court to dismiss Linda K. Avery's 

(•Avery•) petition because VRS contends that Avery has failed to 

comply with Va. R. Sup. Ct. 2A:2. Specifically, VRS states that 

"there is no showing that to date, [Averyl has complied with the 

proper procedure to effect service•. (VRS' Demurrer 1 2.) 

Specifically, VRS contends that Avery: 1) failed to ask the 

Circuit Court of Prince William County Clerk's Office for 

service to be made on the VRS; 2) failed to provide the Clerk 

with the appropriate fee for service; and 3) failed to provid~ 

• 31 
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the Clerk with a copy of the petition for service on April 30, 

1998, when Avery filed her petition. 

Avery responds that VA. R. Sup.Ct. 2:2 does not mandate 

that Avery ask the Clerk's Office for service to be made on a 

defendant in order for her case to be properly filed. Avery 

further asserts that neither VA. R. Sup.Ct. 2:2 nor 2:3 require 

Avery to pay a fee for service. Finally, contrary to the VRS' 

contention, Avery asserts that she did provide an extra copy of 

llher petition for service to the Court Clerk as part of her April 

il 
130, 1998 filing. While Avery does concede that she did not 

request the Court Clerk to issue a subpoena in chancery and that 

thus no subpoena in chancery was mailed to the VRS on April 3 o, 

1998, Avery contends that the Shavings Clause of Va. R. Sup.Ct. 

2:3 applies to her case. Thu~, her petition should not be 

dismissed. 1 

I. 

. ARGt1MENT 

THIS COOR.T SHOULD DENY VRS' DBMORRBR. TO APPELLANT' S 
PBTITION BBCAOSE MS. AVERY PILBD HER PETITION WITHIN 
THIRTY (30) DAYS OF FILING HB1t NOTICE OF APPEAL ON THE 

- VRS; SUBSEQUENT TO THB PILING OF HBR APPEAL, MS. AVERY 
HAS •sBR.VBD" THE VRS WITH A COPY OP THE PETITION 
COMPLBTB WITH A SUBPOENA IN CHANCERY DIRECTING THE VRS 
TO RESPOND WITHIN TWENTY-ONE (21) DAYS. 

1 Avery• s request for a sU))poena in chancery from the Circuit Court Clerk wa 
made on May 28 1 1998 1 and service of subpoena in. chancery attached to t:.he 
peeition, was perfected on the VRS on May 29, 1998 (see Attachment # 4) . 

I This provides the VRS with all procedural safeguards required by Supreme 

1 

court Rules. 

I, 
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The VRS ~ites Mayg y. Commonwealth for VA. AP. 520, 358 

S.E. 2d 759 (VA.,Ct. App. 1987) for its formalistic and 

agency. The Virginia Court of Appeals dismissed Mayo's petition 

l! not because she failed to serve the VRS with a copy of her 
I 

petition for appeal, but rather because ~ failed to file her 

petition for appeal within thirty (30) days of providing notl~e 

as required by Va. R. Sup.Ct. 2A:4. 

appellant, but to protect the appellee. If the required pape~s 

are not [timely) filed, the appellee is entitled to assume ~~~: 

the litigation bas ended and act on that assumption. 

Litigation is a serious and harassing matter and the right • · 

know when it has ended is a valuable right." ld. at 523 

(Citations Omitted} . 
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j; 
! I Since her filing of her Notice to Appeal, Ms. Avery has 

ll 
11 afforded the VRS with ample notice that this litigation "has 
il 
Ill not ended•. Ms. Avery, by and through her counsel, has promptly 

I and continuously provided the VRS with notice that Ms. Avery's ;, 
litigation is on-going. Ms. Avery states that she has had no 

i; less than five (5) communications with VRS and three (3) 

i 
communications with its counsel since Ms. Avery's filing of her .. 

,: Notice to Appeal on March 31, 1998. During this period of 
:1 ., 
ii ,. time, the VRS has been well aware of the on-going nature of 

0 0 .. 
' 

this action, having filed an official copy of the 

t: 
li administrative record with this court on May 7, 1998. (See May 
II i: 7, 1998 letter from Elizabeth R. Russell to David C. Mabie, 
; I 
! ; 
i il Clerk, attaching VRS' official administrative record.) 
'! 

!I 
11 VRS cites Harsball y. McDaniel, 9 VA. Cir. 369 (Bath County ,, 
!! ii Cir. Ct. 1974) for·its proposition that Ms. Avery's mailing tc 

I the VRS of a copy of her petition is a nullity. 

While the VRS is under no affirmative obligation to cite 

contrary authority, it has conveniently neglected to inform tr.~s 

I Court of an additional and more timely Circuit Court case 

!, directly on point -- decided by Circuit Court Judge Randall .::; 

li 
11 Johnson, of the city of Richmond, on January 28, 1998. Far:~~ 

li I y. Virginia R~tirement Syst~m. Case number HI-1532-4 (VA. 

I. 
;: .. 
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Richmond County Cir. Ct. January 28, 1998). (See Attachment 

#5) • 

In Farris, the VRS listed three (3) things that the VRS 

contended were required by Rules 2:2 and 2:3 that were not done 

II by Ms. Farris. First,· as in this case, VRS contended that Ms. 
II II Farris failed to ask the Clerk's Office to cause service of the .. 
I 
I 
I petition to be made on VRS. Second, the VRS contended that Ms. 
i 
1 

11 Farris failed to deliver to the Court a fee for service. Third, 

j VRS contended that the appellant failed to provide the Clerk 
II 
!;with a copy of her petition for service on the VRS. Even though i: 
I Ms. Farris acknowledged that she failed to do each of these 

things, the Court found that VRS' contentions were contorted and 

I •absurdw and denied VRS' 

I Farris stated: 

demurrer out of hand. The Court in 

II 

With regard to the first contention that 
appellant failed co ask the clerk's office to cause 
servict= of the petition to be made -- Rule 2 : 2 
specifically and unambiguously does away with any 
requirement that such a request be made. The third 
paragraph of the rule states that once the other 
reC:luirements of the rule ·are met, and "[w} ithout 
more• (emphasis added), nit will be understood that 

proper process against [defendants] is 
requested ...• This contention by VRS is without 
merit. 

Also · without merit is VRS' contention that 
appellant failed to tender to the clerk's office a 
fee for service of the petition. There simply is no 
requirement in any of the rules under consideration 

35 

J 



il 

I 
I, 
II 

that a service fee be tendered at the time the 
petition is filed. Rule 2A:4 requires appellant to 
do all of the things in Rules 2:2 and 2:3 to cause 
a copy of the petition to be served. Neither of 
those rules contains any mention of a service fee. 
It is true that 1 1 [t) he orderly administration of 
justice requires that certain rules must be obeyed, 
however technical they may .seem to be. 1 

• Mayo v. 
Conunonwealtb, 4 Va. App. 520, 523, 358 S.E.2d 759 
(1987) .. The orderly administration of justice 
cannot deprive an appellant of her day in court 
because she did not do something that is not 
required by the rules. 

VRS • final contention will also be rejected. Rule 
2:3 requires a plaintiff to "furnish the clerk when 
the bill is filed with as many copies thereof as 
there are defendants upon whom it is to be served." 
Appellant concedes that she did not furnish "when 
the petition [was] filed" a copy of the petition to 
be served on VRS. Instead, she argues that the third 
paragraph of Rule 2:3 rescues her cause. That 
paragraph provides that a failure to furnish service 
copies •shall not affect the pendency of the suit," 
but can be cured after ~he deficiency is brought to 
the plaintiff 1 s or, appellant argues, the 
appellant 1 s -- attentiC?n by the clerk or by the 
court. The question, then, is whether this •savings" 
provision applies to APA appeals in spite of Rule 
2A:4(ai 1 s requirement that the petition be filed 
"[within 30 days of the notice of appeal,• and that 
such filing "shall include all steps provided in 
Rules 2:2 and 2:3 to cause a copy of the petition to 
be served ••. The court holds that it does. 

In arguing that the "savings" provision of Rule 2: 3 
does not apply to APA appeals, VRS necessarily takes 
the position that only the first paragraph of Rule 
2:3 applies in such appeals, and that it applies 
literally; that is, that an appellant must do 
exactly what the first paragraph requires to be 
done. That position, however, cannot be correct. 
While the court cannot engage in statutory (or rule} 
construction when a s~atute (or rule) is clear and 
unambiguous (see Moore v. Gillis, 239 Va.· 239, 241, 
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389 S.E.2d 453 (1990)), statutes (and rules) cannot 
be interpreted or applied when to do so would create 
an absurd result: 

In construing statutes, courts 
are charged with ascertaining and 
giving effect to the intent of the 
legislature. . . . That intention i~;J 

initially found in the words of the 
statute itself, and if those words 
are clear and unambiguous, we do not 
rely on rules of statutory 
construction or parole evidence, 
unless a literal appl~cation would 
produce a meaningless or absurd 
result . 

Crown Central Petroleum CohP· y. Hill , 254 Va . 88, 
91, 488 s. E 2d 345 (1997) (emphasis added, 
citation omitted) . See also Allen v. Chapman, 242 
Va. 94, 100, 406 S.E.2d 186 (1991). ld. 

Here, VRS' interpretation of Rule 2 : 3 , as applied 
through Rule 2A:4(a), would produce absurd results. 
For exantple, an appellant who files his or her 
petition on the first day after the notice of appeal 
is filed, but who does not furnish service copies of 
the petition "when ·the (petition} is filed 11 

(emphasis added), would be forever barred from 
seeking judicial review of the agency action, ever! 
though there are still 29 days left before the 
3a-day time limit of Rule 2A:4(aJ will run. 
Similarly, an appellant who appeals a case decision 
or regulation involving multiple parties, but who 
inadvertently furnishes one less than the number of 
service copies required, will also be fo.·ever 
deprived of his or her day in court. Such results 
are untenable. ld p. 5. 

The court holds that by incorporating Rules 2:2 and 
2:3 into Rule 2A:4(a) the Supreme Court of Virginia 
intended that all of Rules 2 : 2 and ·2 : 3 be 
incorporated, including the "savings' provision of 
Rule 2. 3. Because appellant promptly furnished a 

37 

. 
T 

I 

. 
I 
I 
I 



I· I I .I 
II 
II 
I' 

Lind& lt. Avery v. Vhglnla .. .:l~l: Syat­
AppellAnl:'a Oppo•itioa 1:0 .AoPeU .. •• o..arnr ,., .. 

service copy of her petition to the clerk's office 
after being made aware that no copy had~ previously 
been furnished, and because VRS has shown no 
prejudice by appellant's failure to furnish such 
copy when the petition was filed (in fact, a copy of 
the petition was mailed to VRS when the petition was 
filed), the demurrer and p~eas in bar will be 
denied. l,d. 

Ms. Avery, like Appellant Farris, has since provided a copy 

of her petition to the Clerk's Office, the Clerk has issued a 

subpoena in chancery and the VRS has been ~servedu with Ms. 

Avery's petition on May 29, 1998. Thus the nsavings• provision 

of Rule 2.3. applies to Ms. Avery's case because Ms. Avery has 

cured any deficiency in service of process on the VRS and the 

VRS has not been in any way prejudiced; VRS' right to know that 

the litigation is ongoing has been properly protected. ~. 4 

Va.App. 523. 
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I HEREBY CERTIFY that the copies of the foregoing Response to 
Appellee's Demurrer to Appellant's Petition for Appeal were 
faxed, this 29th. day of May, 1998 to: 

Brian J. Goodman, Esq. 
Assistant Attorney General 
Commonwealth of Virginia 
900 East Main St., 
Richmond, VA 23219 

VA Bar # 41770 
Nota & Oswald, PC 
1100 New York Avenue 
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COUNSEL 

Robert L. Flax, Esq. 
8 South Sheppard Street 
Richmond, VA 23221-3028 

Brian J. Goodman, Esq. 
Assistant Attorney General 
Office of the Attorney General 
900 E. Main Street 
Richmond, VA 23219 

In the Circuit Court of the City of Richmond 

Marian J. Farris 
v. 

Virginia Retirement System 
Case No. m-1531-4 

Decided: January 28, 1998 

LEITER OPINION BY JUDGE RANDALL G. JOHNSON: This is an appeal wtder the Administrative 
Process Act (APA), Va. Code § 9-6.14.1 et seq., of a case decision of the Virginia Retirement System 
(VRS). Presently before the court is VRS' "demurrer" and "pleas in bar." It is VRS'·position that the 
appeal must be dismisse~ because ~f what it contends is plaintiffs' noncompliance with procedural 
requirements. The demUJTer and pleas will be overruled. 

Part Two A of the Rules of the Supreme Court of Virginia sets out certain procedural requirements in 
appeals under the AP A. Rule 2A:2 requires that a notice of appeal be filed in the circuit court to which 
the appeal is taken within 30 days of service of a case decision, or within 33 days of service if service is 
made by mail. Rule 2A:4(a) provides: 

(a} Within 30 days after the filing of the notice of appeal, the appellant shall file his petition for 
appeal with the clerk of the circuit court named in the first notice of appeal to be filed. Such filing 
shall include all steps provided in Rules 2:2 and 2:3 to cause a copy of the petition to be served (as in 
the case of a bill of complaint in equity) on the agency secretary and on every other party. Emphasis 
added. 

It is the italicized portion of the above rule that is at issue here. Specifically, it is VRS's contention 
that appellant's filing of her petition for appeal did not "include all steps provided in Rules 2:2 and 2:3 to 
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cause a copy of the petition to be served (as in the case of a bill of complaint in equity) on the agency 
secretary .... " 

Rules 2:2 and 2:3 provide, in their entireties: 

Rule 2:2. Commencement of Suits in Equity-

- The Bill of Complaint. A suit in equity shall be commenced by filing a bill of complaint in the 
clerk's office. The suit is then instituted and pending as to all parties defendant thereto. The statutory 
writ tax and clerk's fees shall be paid before the subpoena in chancery is issued. 

The bill shall be captioned with the name of the court and the full style of the suit The 
requirements of Code § 8.01-290 may be met by giving the address or other data after the name of 
each defendant. It shall be sufficient for the prayer of the bill to ask for the specific relief sought, and 
to call for answer under oath if desired. Without more it will be understood that all the defendants 
mentioned in the caption are made parties defendant and required to answer the bill of complaint; that 
proper process against them is requested; that answers under oath are waived, except when required 
by law; that all proper references, inquiries, accounts and decrees are sought; and that such other and 
further and general relief as the nature of the case may require and to equity may seem meet is prayed 
for and may be granted. No formal conclusion is necessary. Rule 2:3. Copies of Bill of Complaint. 

The plaintiff shall furnish the clerk when the bill is filed with as many copies thereof as there are 
defendants upon whom it is to be served. 

It is not required that copies of exhibits filed with the bill be furnished or served. 

A deficiency in the pumber ·of ~opies of the bill shall not affect the pendency of the suit. If the 
plaintiff fails to furnish the required number of copies, the clerk shall request him to do so, and if he 
fails to do so promptly, the clerk-shall bring the fact to the attention ofthejudge, who shall notify the 
plaintiffs counsel, or the plaintiff if he have no counsel, to furnish them by a specified date. If the 
required copies are not furnished on or before that date, the court may enter an order dismissing the 
suit. 

At oral argument, counsel for VRS listed three things that VRS contends are required by Rules 2:2 
and 2:3 that were not done by appellant. First, VRS contends that appellant failed to ask the clerk's 
office to cause service of the petition to be made on VRS. Second, VRS contends that appellant failed to 
deliver to the clerk a fee for service. Third, VRS contends that appellant failed to provide the clerk with 
a copy of the petition for service when the petition was filed, or within 30 days of the filing of the notice 
of appeal. Although appellant acknowledges that she failed to do each of the things that VRS claims she 
did not do, each of VRS' contentions must be rejected. 

With regard to the first contention - that appellant failed to ask the clerk's office to cause service of 
the petition to be made - Rule 2:2 specifically and unambiguously does away with any requirement 
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that such a request be made. The third paragraph of the rule states that once the other requirements of 
the rule are met, and "[w]ithout more" (emphasis added), "it will be understood that ... proper process 
against [defendants] is requested .... " This contention by VRS is without merit. 

Also without merit is VRS' contention that appellant failed to tender to the clerk's office a fee for 
service of the petition. There simply is no requirement in any of the rules under consideration that a 
service fee be tendered at the time the petition is filed. Rule 2A:4 requires appellant to do all of the 
things in Rules 2:2 and 2:3 to cause a copy of the petition to be served. Neither of those rules contains 
any mention of a service fee. It is true that "[t]he orderly administration of justice requires that certain 
rules must be obeyed, however technical they may seem to be." Mayo v. Commonwealth, 4 Va. App. 
520, 523, 358 S.E.2d 759 (1987) .. The orderly administration of justice cannot deprive an appellant of 
her day in court because she did not do something that is not required by the rules. 

VRS' final contention will also be rejected. Rule 2:3 requires a plaintiff to "furnish the clerk when the 
bill is filed with as many copies thereof as there are defendants upon whom it is to be served." Appellant 
concedes that she did not furnish "when the petition [was] filed" a copy of the petition to be served on 
VRS. Instead, she argues that the third paragraph of Rule 2:3 rescues her cause. That paragraph provides 
that a failure to furnish service copies "shall not affect the pendency of the suit," but can be cured after 
the deficiency is brought to the plaintifrs - or, appellant argues, the appellant's - attention by the 
clerk or by the court. The question, then, is whether this "savings" provision applies to APA appeals in 
spite of Rule 2A:4(a)'s requirement that the petition be filed "[w]itbin 30 days of the notice of appeal," 
and that such filing "shall include all steps provided in Rules 2:2 and 2:3 to cause a copy of the petition 
to be served .... " The court holds that it does. 

In arguing that the "savings" provision of Rule 2:3 does not apply to AP A appeals, VRS necessarily 
takes the position that only the first paragraph of Rule 2:3 applies in such appeals, and that it applies 
literally; that is, that an appellant must do exactly what the first paragraph requires to be done. That 
position, however, cannot be correct. While the court cannot engage in statutory (or rule) construction 
when a statute (or rule) is clear and unambiguous (see Moore v. Gillis, 239 Va. 239, 241, 389 S.E.2d 453 
(1990)), statutes (and ruies) cannot be interpreted or applied when to do so would create an absurd result: 

In construing statutes, courts are charged with ascertaining and giving effect to the intent of the 
legislature •... That intention is initially found in the words of the statute itself, and if those words are 
clear and unambiguous, we do not rely on rules of statutory construction or parol evidence, unless a 
literal application would produce a meaningless or absurd result. 

Crown Central Petroleum Corp. v. Hill, 254 Va. 88, 91, 488 S.E.2d 345 (1997) (emphasis added. 
citation omitted). See also Allen v. Chapman, 242 Va. 94, 100,406 S.E.2d 186 (1991). 

Here, VRS' interpretation of Rule 2:3, as applied through Rule 2A:4(a), would produce absurd results. 
For example, an appellant who files his or her petition on the first day after the notice of appeal is filed. 
but who does not furnish service copies of the petition "when the [petition} is filed" (emphasis added), 
would be forever barred from seeking judicial review of the agency action, even though there are still 29 

42 
Printed from CaseFinder®, Geronimo Development Corporation - Current through: 06130/2000 

PIIJ 



Farris v. Virginia Retirement System, 13 Cir. HIIS324 (1998) 

days left before. the 30-day time limit of Rule 2A:4(a) will run. Similarly, an appellant who appeals a 
case decision or regulation involving multiple parties, but who inadvertently furnishes one less than the 
number of service copies required, will also be forever deprived of his or her day in court. Such results 
are untenable. 

The court holds that by incorporating Rules 2:2 and 2:3 into Rule 2A:4(a), the Supreme Court of 
Virginia intended that all of Rules 2:2 and 2:3 be incorporated, including the "savings" provision of Rule 
2:3. Because appellant promptly furnished a service copy of her petition to the clerk's office after being 
made aware that no copy had previously been furnished, and because VRS has shown no prejudice by 
appellant's failure to furnish such copy when the petition was filed (in fact, a copy of the petition was 
mailed to VRS when the petition was filed), the demurrer and pleas in bar will be denied. 

A copy of an order is enclosed. 
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VDGDIU1 

LDIDA lt. AVBRY, 
12199 Ashley Court, 
Manassas, VA 20122, 
Appellant, 

vs. 

VDtGDIU ltJft'DUIIIBlft' SYSTBII, 
1200 East Main St., 
PO Box 2500, 
Richmond, VA 23218-2500, 
Appellee. ·-

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-

A~ CBUICBRY 110. '3526 

THIS MATTER having come to be heard on the Appellee' 

Demurrer and the court, after considering the pleadings ar 

argument of counsel and believing that the Demurrer should 1 

denied, it is· accordingly · · 

ADJUDGED, ORDERED AND DECREED that the Demurrer be a: 

.hereby is denied. The same is hereby ordered this '.:2:2 ,/ day 

J~ . 1998. 
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I ASK FOR THIS: 

_,A J c.,.r' £4 
R. Scolt Oswald, Esq. 
Counsel for Appellant 
VSB Bar I 41770 
NOTO & OSWALD, P.C. 
1100 New York Ave., N.W. 
Suite 350-West Tower 
Washington, D.C. 20005 
(202) 326-5285 

SEEN AND OBJECTIONS NOTED: 

~ r 6Hd6r&Mt. 
Brian J. Goodman, Esq. 
VSB # 35915 
Assistant Attorney General 
Office of the Attorney General 
Commonwealth of Virginia 
900 East Main St., 
Richmond, VA 23219 
(804) 786:!750 

.. 

,._ 

45 



VIRGINIA: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

LINDA K. A VERY, ) 
) 

Appellant, ) 
) 

v. ) 
) 

VIRGINIA RETIREMENT SYSTEM, ) 
) 

Appellee. ) 

At Chancery No. 43516 

Answer to Petition for Appeal apd Amrmative Defeue 

COMES NOW the Appellee Vqinia Retirement System \'VRS"), by special appearance 

through counseL. without waiving its argument that it bas not been properly served, 8Dd for its 

answer and affirmative defense to the Petition for Appeal (the "Petitionj filed by tbe Appellant 

Linda K. Avery ("Avery") states as follows: 

Pre&cc 

The Petition is structuzed without numbered paragraphs and in such a manner that a 

paragraph-by-paragraph answer is not practicable. Moreover, the theme of the allegations 

contained in the Petition appears to be that thae is not substantial evidence to support VRS's final 

case decision. Therefore, for the convenience of this Court, VRS will answer the Petition in general 

terms. 

Apmer 

1. VRS denies that it erred in its decision to revoke Avery's disability retirement 

designation. .SS Petition at page 9. 
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2. VRS interprets the balance of the Petition as constituting an allegation that the final 

case decision ofVRS is not supported by "substantial evidence" as that tenn is defined by statute 

and pertinent case law. Based on this interpretation. VRS denies such allegation. 

3. To the extent that any allegation in the Petition is not expressly admitted, VRS 

denies it. 

Afllrmative Pefepse 

4. VRS demurred to the Petition on the basis of noncompliance with Part Two A of the 

Rules of the Virginia Supmne Court. 

5. This Court overruled VRS'sdemurreratahearingonJune 1, 1998. 

6. · On or about June 1, 1998, VRS received a copy of the Petition and a subpoena in 

chancery by Federal Express. 

7. To date, Avery bas not effected proper service of process on VRS. 

WHEREFORE, VRS prays that its filial case decision to deny Avery's disability retirement 

application be affirmed u a decision that rests upon subscantial evidence and that the Petition be 

dismissed or, in the altemadve, that the Petition be dismissed for lack of proper service. 

Respectt\llly submitted, 

VIRGINIA llE11REMENT SYSTEM 

By: ~J:t...~ 
Counsel 

Mark L. Earley 
Attorney General of Virginia 

Michael K. Jackson 
Senior Assistant Attorney General 
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Brian J. ~ VSB No. 35915 
Assistant Attorney General 
Office of the Attorney General 
900 E. Main Street 
Rictunon~ Virginia 23219 
(804) 786-7760 

. · ... 

CERTIFICATE OF SERVICE 

I hereby certify that I mailed, by tint class mail, postage prepaid, on June 23, 1998, a 
true copy of the foregoing Answer to Petition for Appeal and Aftinnative Defense to R. Scott 
Oswald, Esquire, Noto &. Oswald, P.C .• 1100 New Yorlc Avenue, N.W., #3SOW, Washington. 
D.C. 20005-3934. 

~r.~, ... 
Counsel 
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VIRGINIA: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUN1Y 

LINDA K. AVERY, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Appellant. 

v. At Chancery No. 43&28 

VIRGINIA RETIREMENT SYSTEM, 

Appellee. 

ORDER REMANDING CASE TO !HE AGENCY BELOW 

This case came before this Court for hearing on August 10, 1998, and the 
0 

Appellant and the Appellee agency, by counsel, presented arguments to the Court 

addressing the merits of this appeal under the Administrative Process Act. 

At the hearing, this Court infonned the parties of its apprehension with respect to 

a possible due process issue arising from th~ r:aature of notice provided to the Appellant 

before this case was last he•rd by the Appellee agency. 

Subsequent to the hearing, on the basis of this Court's apprehension, the 

Appellee agency, desiring to ~ that any possible prejudice to the Appellant from lack 

of specific notice to her of the grounds upon which the Appellee agency claimed, and 

still claims, the lawful right to terminate disability Is hereafter corrected, has respectfully 

moved this Court to enter this Order and remand this case back to the Appellee agency 

for such administrative proceedings as the Appellee agency has deemed to be 

appropriate, such administrative proceedings to include: 

(i) reinstating the Appellanfs disability retirement benefits effective as of 

June 1, 1997; and 
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(ii) subjecting the Appellant's disability retirement benefits to reevaluation, 

pursuant to Va. Code§§ 51.1-159 and -156(E), no sooner than that 

date which is one year after the date of entry of this Order. 

After having considered the motion of the Appellee agency as hereinabove 

stated, and it otherwise appearing proper so to do, it Is, by the Circuit Court of the County 

of Prince William, 

ORDERED this case be, and the same is hereby, REMANDED to the Appellee 

agency for the administrative proceedings outlined above and, nothing further remaining 

to be done, it is further 

ORDERED that this case be DISMISSED. 

I ask for this: 

Brian J. Goodman, VSB #35915 
Assistant Attorney General 
Office of the Attorney General 
900 East Main Street 
Richmond, Virginia 23219 

Counsel to Virginia Retirement System 

Enter:~ 1\'1 I ~ ~ 

Judge 

Seen; and objection to denial of 
attorney fees noted. 

R. Scott 0 lei, VSB #41 no 
Noto & Oswald, P.C. 
1850 M St. N.W. 
Suite920 
Washington, D.C. 20036-5080 

Counsel to Linda K. Avery 
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Avery v. Virginia Retirement System, 31 Va. App. 1, 520 S.E.2d 831 (1999) 

In the Court of Appeals of Virginia 

Argued at Alexandria, Virginia 

LINDA K. A VERY 
v. 

VIRGINIA RETIREMENT SYSTEM 

Record No. 2325-98-4 
Decided: November 9, 1999 

Present: Judges Benton, Annunziata and Senior Judge Duff 

FROM THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY, William D. Hamblen, Judge 

Reversed and remanded. [Page 3] 

COUNSEL 

R. Scott Oswald (Noto & Oswald, P.C., on briet), for appellant. 

Brian J. Goodman, Assistant Attorney General (Mark L. Earley, Attorney General, on briet), for 
appellee. 

OPINION 

BENTON, J.- This appeal arises under the Administrative Process Act. Linda K. Avery contends the 

trial judge erred in denying her application for an award of attorney fees pursuant to Code § 9-6.14:21. 
As an additional issue, see Rule 5A:21, the Virginia Retirement System contends the circuit court 

"lacked subject matter jurisdiction to hear this case." For the reasons that follow, we hold that the circuit 
court had subject matter jurisdiction and that the trial judge erred in denying Avery's application for 
attorney fees. (Page 4] 

I. 

The record establishes that on April 1, 1995, Linda K. Avery, an employee of the Prince William 
County School Board, applied to the Virginia Retirement System for disability retirement due to 

fibromyalgia and chronic depression. The Medical Board reviewed A very's application, see Code § 51. 1-
124.23, and opined that other treatment needed to be attempted before Avery's condition could be 
viewed as permanent. Following a fact finding hearing, the hearing officer recommended that Avery's 
application be denied. Upon review, however, the Director of the Retirement System, who is "the chief 
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administrative officer of the Retirement System," Code § 5l.l-124.22(A){l), approved Avery's 
application for disability retirement on March 29, 1996. 

Eight months after the Retirement System approved her disability retirement, Avery received a letter 
requesting that she complete a questionnaire concerning the status of her disability. The letter cited Code 
§ 51.1-159. Upon receipt of Avery's response, the Medical Board concluded that "[Avery] is not 
significantly different than she was [when disability was approved]." The Medical Board "requested 
[Avery to submit to] a psychiatric consultation to help determine the present state of [her] disability." 
Following the consultation, the psychiatrist opined that "Avery is not suffering from an emotional illness 
which would totally and permanently prevent her from performing her job." After receiving that 
opinion, the Medical Board reported that it "still fails to find evidence of permanent disability." The 
Retirement System then informed Avery on May 14, 1997, that she would "be removed from disability 
retirement effective with the check dated June 1, 1997." 

Based upon the reports from her psychiatrist and physician that her condition was unchanged and that 
she was "totally and permanently disabled," Avery appealed to the Retirement System to reconsider its 
decision. Citing the Medical Board's consideration of the additional evidence, the Retirement System 
denied her appeal. Following a fact fmding hearing held [Page 5] at Avery's request, the hearing officer 
ruled that "Avery's medical condition has changed little, if at all, since February, 1996." Thus, "[a]s 

before, [the hearing officer] recomrnend[ed] against an award of disability benefits." The Retirement 
System accepted this recommendation and, in pertinent part, informed Avery as follows: 

Based on the [Retirement System's] review and the recommendation of its independent fact-finder. 
your recall application is denied. The medical evidence has not proven that your incapacity is "likely 
to be permanent," as required by Section 51.1-156(£) of the Code of Virginia. This was evidenced by 
the conclusion of the Medical_ Review Board on three occasions and a psychiatric independent 
medical examination. Finally, there is no basis to disagree with the independent fact-finder. It is the 
applicant's burden to prove every element required by Section 51.1-156(E) to sustain an·approval of 
disability. 

Avery appealed that decision to the circuit court. Her petition to the circuit court alleged the following: 

In its decision to revoke ... Avery's disability designation, the [Retirement System] treats her case as 
if she were applying for an original grant of disability retirement; rather than as a former employee of 
the Commonwealth who the [Retirement System] has already found to be disabled and is merely 
undergoing an annual review ofher medical condition. In the factual record upon which its decision is 
based, the [Retirement System] seems to rely on the legal standard set out in [Code]§ 51.1-156(£). 
which is applicable to initial applications for retirement benefits, rather than the appropriate legal 
standard set out in [Code] § 51.1-159(B), which applies to employees already receiving disability 
retirement benefits. 
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Furthennore, A very contended that under the appropriate statute, the Retirement System had the burden 
to prove and failed to prove by "'substantial evidence' that there has been an improvement in ... Avery's 
medical condition such [Page 6] that she is 'no longer' disabled as mandated by [Code]§ 51.1-159(B)." 

Asserting that Avery had not "complied with the proper procedure to effect service," the Retirement 
System responded by filing a demurrer, which the trial judge denied. In its answer to Avery's petition, 
the Retirement System denied that it erred in its decision to revoke Avery's disability retirement and 
again alleged, this time as an affirmative defense, the claim of failure to effect service. 

The statement of facts entered by the trial judge reflects the following incidents occurred in the circuit 
court: 

At a hearing on the merits of this case conducted on August 10, 1998, this Court expressed its 
apprehension with the ... Retirement System's apparent derogation of ... Avery's Procedural Due 
Process right to notice of the applicable statute under which the [Retirement System] proposed to 
revoke . . . Avery['s] retirement benefit. It ordered the parties to file a statement of position as to 
whether [the Retirement System) has committed a Due Process violation. 

On August 25, 1998, [the Retirement System] filed a Motion to Remand ... Avery's Case to the 
[Retirement System]. In its motion and proposed order, [the Retirement System] requested this Court 
to reinstate [Avery's] disability retirement benefit effective JW1e 1, 1997, subjecting [Avery's! 
disability retirement benefit to reevaluation, pursuant to ... Code§§ 51.1-159 and 156(E), no sooner 
than that date which was one year after the date of entcy of the order. 

On August 27, 1998, [Avery] submitted her response to [the Retirement System's] Motion to 
Remand her case .... [Avery] joined in [the Retirement System's] motion and requested attorney fees 
and costs pursuant to [Code§ ]9-6.14:21A. 

On September 17, 1998, this Court entered an Order remanding this case to the [Retirement 
System]; reinstating [Avery's] disability retirement benefit effective as of [Page 7] June 1, 1997; anJ 

subjecting [Avery's] disability retirement benefit to reevaluation, pursuant to ... Code §§ 5 1.5-15') 
and 156(E) no sooner than that date which was one year after the date of entry of this Court's order 
The Court denied [Avery's] request for costs and attorney fees without explanation . 

••••••• 

The Statement of Facts ... is hereby corrected as follows: 

The first paragraph ... is inaccurate, specifically as is detailed by the [Retirement System] 1r1 

Paragraph Five of its Objection To Statement of Facts. 

Paragraph Five of the Retirement System's Objection To Statement of Facts reads as follows: 
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[The Retirement System] objects to the Hearing Paragraph because it does not describe fully the 

August 10, 1998 hearing. At that hearing, [the Retirement System] was not ordered to file any 
pleading. Without reaching the merits of the case, this Court ordered Avery to file a memorandum on 
the due process issue within 14 days, and [the Retirement System] would be given an opportunity to 
reSpond. A very never filed a memorandum, and A very was unsuccessful in obtaining an extension of 
time to file her memorandum. 

As noted in the statement of facts, the trial judge's final order remanded the matter to the Retirement 
System to reinstate Avery's disability retirement benefits effective June 1, 1997, which was the effective 
date of the Retirement System's order terminating Avery's disability benefits. The final order also 
authorized the Retirement System to conduct furthefadministrative proceedings, including a statutorily 
permitted review of her disability, see Code§ 51.1·159, "no sooner than ... one year after the date of 
entry of[the final] order." [Page 8] 

II. 

In the trial court and on this appeal, the Retirement System alleged that Avery did not comply with 
the service requirements of Rule 2A:4 and that, as a consequence, the circuit court lacked "subject 
matter jurisdiction." Initially, we note that the trial judge denied the demWTer and that the record 
contains no evidence to support the Retirement System's claim that the trial judge's ruling was erroneous. 

We hold, however, that the Retirement System's contention that Avery did not satisfy the procedural 
requirement of Rule 2A:4 does not implicate the circuit court's "subject matter jurisdiction." The 
Supreme Court has clearly ruled that "[s]ubject matter jurisdiction is the authority granted to a court by 
constitution or by statute to adjudicate a class of cases or controversies." Earley v. Landsidle, 251 Va. 
365, 371, 514 S.E.2d 153, 156 (1999) (citations ·omitted). The Administrative Process Act confers 

jurisdiction upon the circ~it court to ~eview agency case decisions. See Code§ 9·6.14.16; Virginia Bd. o.t 
Medicine v. Virginia Physical Therapy Ass'n, 13 Va. App. 458,466,413 S.E.2d 59,64 {1991), affd, 245 
Va. 125,427 S.E.2d 183 (1993). In pertinent part, the Act provides as follows: 

A. Any person affected by and claiming the unlawfulness of any regulation, or party aggrieved by and 
claiming unlawfulness of a case decision, as the same are defmed in [Code] § 9-6.14:4 of this chapter 
and whether or not excluded from the procedural requirements of Article 2 ((Code] § 9-6.14:7.1 c:1 
seq.} or 3 ([Code] § 9-6.14:11 et seq.} hereof, shall have a right to the direct review thereof by an 
appropriate and timely court action against the agency as such or its officers or agents in the mannc:r 
provided by the rules of the Supreme Court of Virginia. Such actions may be instituted in any court ol 

competent jurisdiction as provided in [Code] § 9-6.14:5, and the judgments of such courts of origm.1i 
jurisdiction shall be subject to appeal to or review by higher courts as in other cases unless otherwt:.c: 
provided by law. In addition, when any such regulation or [Page 9] case decision is the subject of an 

enforcement action in court, the same shall also be reviewable by the court as a defense to the actton. 
and the judgment or decree therein shall be appealable as in other cases. 
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B. The provisions of this article shall apply to case decisions regarding the grant or denial of aid to 
dependent children, Medicaid, food stamps, general relief, auxiliary grants, or state-local 
hospitalization. However, no appeal pursuant to this article may be brought regarding the adequacy of 
standards of need and payment levels for public assistance programs. Notwithstanding the provisions 
of [Code] § 9-6.14:17, such review shall be based solely upon the agency record, and the court shall 
be limited to ascertaining whether there was evidence in the agency record to support the case 
decision of the agency acting as the trier of fact. If the court finds in favor of the party complaining of 
agency action, the court shall remand the case to the agency for further proceedings. The validity of 
any statute, regulation, standard or policy, federal or state, upon which the action of the agency was 
based shall not be subject to review by the court. No intermediate relief shall be granted under [Code] 
§ 9-6.14:18. 

Code§ 9-6.14:16. 

The Act specifically excludes from review under its provisions only the following: 

This article does not apply to any agency action which (i) is placed beyond the control of the courts 
by cQnstitutional or statutory provisions expressly precluding court review, (ii) involves solely the 
internal management or routine of an agency, (iii) is a decision resting entirely upon an inspection, 
test, or election save as to want of authority therefor or claim of arbitrariness or fraud therein, (iv) is a 
case in which the agency is acting as an agent for a court, or (v) encompasses matters subject by law 
to a trial de novo in any court. 

Code§ 9-6.14:15. 

Avery's petition invoked the circuit court's jurisdiction to review a final case decision rendered by the 
Retirement [Page 10] System. More~ver, the Retirement System makes no claim that the review does 
not involve a challenge to its case decision. Thus, the Retirement System's contention that the circuit 
court lacked subject matter jurisdiction is meritless. 

Ill. 

Avery contends that she substantially prevailed on the merits of the case, that the Retirement System's 
position was not substantially justified, and that no special circumstances existed that would make an 
award of attorney fees unjust. See Code § 9-6.14:21. We agree. 

In relevant part, the attorney fees provision of the Administrative Process Act states as follows: 

In any civil case brought under [the pertinent provisions of this Act] in which any person contests 
any agency action, ... such person shall be entitled to recover from that agency ... reasonable costs 
and attorney fees if such person substantially prevails on the merits of the case and the agency's 
position is not substantially justified, unless such special circumstances would make an award unjust. 
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Code§ 9-6.14:21. 

{A) 

By "a final case decision" entered March 29, 1996, the Retirement System approved Avery's disability 
retirement See, e.g., Stat• Bd. of Health v. Va. Hospital Ass'n, 1 Va. App. 5, 8, 332 S.E.2d 793, 795 
{1985) (noting that the agency's decision rendered after a hearing officer's recommendation is "a final 
[case] decision at the agency level"). After the Retirement System revoked her disability retirement in 
May 1997, Avery appealed to the circuit court, invoking judicial review of that revocation. See Code § 9-
6.14:16 and Code§ 9-6.14:17. Altho'}gh the trial judge's final order authorized the Retirement System to 
conduct a statutorily permitted review of Avery's disability, see Code§ 51.1-159, "no sooner than ... 
one year after the date of entry of (the final] order," the order also remanded the matter to the 
Retirement System to reinstate Avery's disability retirement benefits effective [Page 11] June 1, 1997, 
which was the effective date of the Retirement System's order terminating Avery's disability benefits. 

The final order undisputedly granted Avery all the relief she sought Accordingly, we hold that Avery 
substantially prevailed on the merits of the litigation. Cf. RFP Corporation v. Little, 247 Va. 309, 323 
n.5, 440 S.E.2d 908, 917 n.5 (1994) (noting that a party who "did not prevail on each theory he advanced 
in the trial court" could still "show that he substantially prevailed on the merits of the case" because it is 
"not [necessary] that he prevailed on every issue he raised"); Commonwealth v. May Brothers, Inc., 11 
Va. App. 115, 120, 396 S.E.2d 695,698 (1990) (noting that when the issue in dispute was decided in one 
party's favor, that party substantially prevailed on the merits). 

(B) 

When the Retirement System revoked Avery's disability, the pertinent statute read as follows: 

A. Once each year following retirement, the Board [of Trustees of the Retirement System] may 
require a former member wh& retired for disability and who has not attained his normal retirement age ... 
to undergo a medical examination by the Medical Board or a physician or physicians designated by 
the Medical Board. If the former member refuses to submit to the required medical examination, hts 
retirement allowance shall be discontinued until he complies. If he does not comply within six months .. 
of the date of the request, all of his· rights to any further disability retirement allowance shall cease . ..... 
subject to the provisions of[Code] § 51.1-160. 

B. If the Medical Board determines that a beneficiary is no longer disabled after reviewing the 
findings of any of the medical examinations provided for in this section, all rights to any further 
disability allowance shall cease, subject to the provisions of [Code] § 51.1-160. 

Code§ 51.1-159. 

· Clearly the legislature intended to authorize the Retirement System to empower the Medical Board to 
conduct an [Page 12] annual review of a beneficiary's disability status. The operative language in Code ~ 
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5 l.l-1 59(B) provides that the Medical Board is to determine whether "a beneficiary is no longer 
disabled." 1 ''Although the Medical Board is required to review all medical reports and statements and to 
report its findings and recommendations to [the Retirement System], the Medical Board is subject to 
control by [the Retirement System]." Rizzo v. Virginia Retirement System, 255 Va. 375, 384, 497 S.E.2d 
852, 857 (1998). 

The statute places upon the Retirement System the burden of showing a change in condition before 
revoking the disability benefits of a person who had been declared disabled by a final case decision. The 
inquiry under this statute focuses on the continuing nature of the disability, rather than an initial 
determination of disability. Indeed, the principle is generally established that following a final decision 
by an agency establishing a finding of disability, that fmding is reviewable only upon a showing of 
change in condition. See, e.g., Malland v. Dep't of Retirement Sys., 694 P.2d 16, 21 (Wash. 1985) (en 
bane) (holding that semi-annual re-examination of retirees awarded disability allowance is limited to a 
determination whether the retiree is "still unable to perform his duties"). When the inquiry focuses upon 
the continuing nature of the disability, "[t]he burden of proving such a change in circumstances rests 
with the Department." ld. 

Although the Medical Board initially recommended against Avery's disability benefits, the Director of 
the Retirement System rejected that recommendation and, by a final case decision in March 1996, 
granted Avery's application. Th~ record does not establish that the Retirement System found Avery was 
no longer eligible for disability benefits because of a change in her condition. Instead, the evidence 
proved that her condition had changed very little and that the Retirement System had simply used the 
examination process to revoke [Page 13] her award. Clearly, the informal fact finder and the Medical 
Board adhered to their initial belief that fibromyalgia is not a disability that qualifies Avery for benefits. 
Once Averts disability had been determined and established by a final case decision, however, a mere 
change in opinion concerning the initial fmding of disability does not qualify as a change in condition. 
See AMP. Inc. v. Ruebush, 10 Va. App. 270, 275, 391 S.E.2d 879, ~82 (1991); Cf. Mace v. Merchants 
Delivery, 221 Va. 401, 403 -05, 270 S.E.2d 717, 718-20 (1980) (holding ~tin the absence of any 
objective medical evidence of continued physiological abnormality, a physician's opinion that the 
employee is able to resume unrestricted work qualifies as a change in condition). 

Principles of res judicata bar the Retirement System from using the annual review process to reach a 
result that is contrary to a decision made in Avery's favor in the final case decision. See Ruebush, 10 Va. 
App. at 275, 391 S.E.2d at 882. Cf. Dotson v. Schweiker, 719 F.2d 80, 82 (4th Cir. 1984) (noting that 
"(t]o conclude otherwise would permit the [agency} to submit the same medical evidence to different 
physicians time and time again until the [agency] obtains a favorable result"). 

The general principles concerning application of res judicata to agency adjudicatory decisions are 
well-established and easy to state: (1) In the absence of statutory direction to the contrary, courts will 
apply res judicata and collateral estoppel to agency adjudicatory decisions that resolve disputed issues 
of fact properly before the agency "which the parties have had an adequate opportunity to litigate," (2) 

the principle stated in (1) applies to state agencies as well as to federal agencies. 
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2 K. Davis and R. Pierce, Jr., Administrative Law Treatise§ 13.3, at 248 (3d. ed. 1994). Further, a 
statutory interpretation which seeks to prevent relitigation of previously determined issues between the 
same parties is consistent with the judicial principles of finality and fairness embodied in the doctrine of 
collateral estoppel. See Malland, 694 P.2d at 21 (holding that "[w]ithout the requirement that some 
change in circumstances be shown on reexamination, the Department [Page 14] would be allowed to 
relitigate the same issues resolved in the initial disability"}. 

In addition, to permit an agency, which has once declared by final case decision that a beneficiary is 
entitled to disability retirement, to redetermine that same issue on an annual basis without requiring a 
finding of change in condition subjects the beneficiary to arbitrary and capricious agency action. The 
principle is well established that agency action that is arbitrary and capricious is invalid. See Life Care 
Center of New Market v. Dept. of Medical Assistance Services, 25 Va. App. 513, 521, 489 S.E.2d 708, 
712 (1997). 

. In her petition for review, Avery alleged that the Retirement System wrongly "reconsider[ed] sua 
sponte, the merits of its original 1996 decision to grant ... Avery's disability application." Avery also 
pointed to the differing functions of Code§§ 51.1-159 and 51.1-156 and alleged the Retirement System 
acted in derogation of those functions. Beyond a general denial in its answer, the Retirement System has 
put forward. no meritorious argument upon which the trial judge could have concluded that the "agency's 
position [was] substantially justified ... 

The Retirement System argued in the trial court "that Avery was granted a disability pension by the 
Director of [the Retirement System] as a matter of pure administrative grace despite the clear absence of 
the certification required by [Code] § 51.1-156(E}." Arguing that Code § 51.1-156(E) stands for the 
proposition "that a binding determination of disability shall rest upon the certification of the Medical 
Board," the Retirement System implied that the Director's initial award of benefits was invalid. As we 
earlier noted, the decisions of the Medical Board are "subject to control by the [Retirement System]." 
Rizzo, 255 Va. at 384,497 S.E.2d at 857. By a final case decision, the Director awarded Avery disability 
status on March 29, 1996 despite the Medical Board's contrary recommendation. We find no support for 
the Retirement System's assertion that an award ofbenefits by the Director, which overrules the Medical 
Board's recommendation, [Page 15] is not a valid final case decision. The March 1996 letter from the 
Director to Avery granting her application for disability retirement specifically refers to the 
determination as "a final case decision, " conditioned only upon an annual review of disability status. We 
hold it was such. 

Additionally, the Retirement System argued that Avery had notice that the Medical Board originally 
did not find her to be disabled based on Code§ 51.1-156(E) and would therefore subject her tore­
examination pursuant to Code§ S1.1·156(E). In support of this assertion, the Retirement System cites a 
l996letter from the hearing officer and a l995letter from the Medical Board recommending against the 
original disability determination. It does not follow, however, that Avery should have lmown the 
Retirement System could retroactively apply Code § Sl.l-156(E). The Retirement System specifically 
cited Code§ 51.1·159 as the basis upon which it requested that Avery submit updated medical reports or 
schedule a consultation with a physician for a determination as to her disability status. Indeed, it appears 
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that in view of Avery's allegation that the Retirement System improperly confused the functions of the 
two statutes in revoking her disability retirement, the trial judge expressed concern about a due process 
violation. That concern led to the Retirement System proposing the remand to the Retirement System 
and agreeing to the order reinstating Avery's disability benefits. 

Moreover, Avery argues that the first time the Retirement System infonned her it had used the Code § 
5 1.1-156 standard of review was after her benefits had been revoked and she had exhausted her 
administrative remedies. Avery contends she relied to her detriment on the Retirement System's 
indication that it would apply the Code § S 1.1-159 standard and submitted medical infonnation to 
demonstrate that her medical condition had not improved since the initial disability detennination. 
Obviously, the trial judge was concerned that the Retirement System denied Avery the appropriate 
notice and opportunity to be heard when it misinformed her as to the standard it would apply and then 
held her relian~e on that information against her. See WLR Foods, Inc. v. Cardosa. 26 Va. App. 220, 
229, [Page 16] 494 S.E.2d 147, 151 {1997). For these reasons, we hold the Retirement System's position 
in defense of A very's petition for review was not substantially justified. 

Because the record establishes that Avery substantially prevailed, contains evidence that the 
Retirement System's position was not substantially justified, and discloses no special circumstances that 
would make an award unjust, we reverse the trial judge's decision and remand for the assessment of 
reasonable attorney fees. 

Reversed and remanded. 

FOOTNOTES 

1 The statute was amended in 1998 to substitute "not" for "no longer." 
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IN THE 
COURT OF APPEALS OF VIRGINIA 

Record No. 2325-98-4 

LINDA K. AVERY 

Appellant, 

v. 

VIRGINIA RETIREMENT SYSTEM, 

Appellee. 

ANSWERING BRIEF TO PETITION FOR REHEARING EN BANC 

Appellant, Linda K. Avery ("Mrs. Avery"), files this br:-~: 

in response to this Court December 28, 1999, decision grant:: : 

the Virginia Retirement System's ("VRS") petition for rehea:.· 

en bane of this Court's November 9, 1999 Panel Decision ("tr.· 

Panel Decision"). The Panel Decision sustained Mrs. Avery's 

appeal and remanded the case to the Prince William County 

Circuit Court for the assessment of reasonable attorney fee~ 

For the reasons set out below Mrs. Avery asserts that 

Prince William County Circuit Court had subject matter 

jurisdiction to hear her VAPA appeal despite the fact that 

Prince William County Circuit Court Clerk issued its subpoe: 

on April 28, 1998 and despite the fact that the VRS was se: 

by private process service rather than the sheriff. 
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Avecy v. VRS 
E"otqe 2 of 10 

Statement of the Case 

With the following exception, Mrs. Avery accepts the 

Statement of the Cas~ in the brief for petition and suggestion 

for rehearing en bane of Appellee VRS. 

Exception 1. Mrs. Avery properly served her petition for 

appeal on the VRS pursuant to Rule 2A:4 when on May 29, 1998, 

the VRS received Mrs. Avery Petition for Appeal attached to the 

Prince William County Circuit Court subpoena in chancery via 

private process service. 

Question Presented 

Does an Appellant act of sending a subpoena in chancery, 

attached to a copy of a petition for appeal, to an agency by 

Federal Express meet the requirements of Rule 2A:4 mandating .. ., 

copy cf the petition to be served (as in the case of a bill ~: 

complaint in equity) on the agency secretary'?" 

Statement of Facts 

With the following exception, Mrs. Avery accepts the 

Statement of Facts in the brief for petition and suggest1on 

rehearing en bane of Appellee VRS. 

Exception 1. Mrs. Avery properly served her pet.:tion f:: 

appeal on the VRS pursuant to Rule 2A:4 when on May 29, 199-. 

the VRS received Mrs. Avery Petition for Appeal attached tc. 

Prince Wj_lliam County Circuit Court subpoena in chancery -,.,.: 

private process service. 
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Argument 

This Honorable Court should affi:-nl the Panel Decision in 

this case because Mrs. Avery fully complied with Rule 2A:4. 

VRS was not prejudiced by Mrs. Avery's action of serving VRS 

by sending a subpoena in chancery, attached to a copy of her 

petition for appeal to VRS via Federal Express. VRS was at no 

point " ... entitled to assume that the litigation [was) ended, 

and to act on that assumption." Mayo v. Commonwealth of 

Virginia, 4 Va.Ap. 520, 523 (1987). Mrs. Avery served the VRS 

with a copy of the petition for appeal complete with a 

subpoena in chancery directing the VRS to respond within 21 

days after such a service by ~~filing in the clerk's office of 

[the] Court a pleading in writing, in proper legal form. .. " (See 

May 28, 1998 subpoena in chancery issued by David c. Mabie, 

Clerk of the Prince William County Circuit Court, attached 

hereby as exhibit # 1.) 

C. THE PANEL DECISION IS A CORRECT INTERPRETATION OF 
EXISTING CASE LAW REGARDING APPEALS UNDER THE 
ADMINISTRATIVE PROCESS ACT. 

The VRS sites Mayo v. Commonwealth, Va.App. 520, 358 

S.E. 2d 759 (1987); Bendele v. Commonwealth, 29 Va.App. 395, 

512 S.E.2d. 827 (1999); and Sours v. Virginia Board of 

Architects, 30 Va.App. 313, 516 S.E.2d. 712 (1999) for its 

formalistic and tortured proposition that A~ery has not 

complied with the appropriate appeal procedure in this case. 

A. Mayo v. Commonwealth 
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Avecy v. VRS 
P'I<Je 4 of 10 

However, Mayo, dealt not with the appropriate procedure 

surrounding service of process, but rather with the necessity 

of filing a petition for appeal of an adverse agency 

determination within thirty {30) days of providing notice of 

appeal to the administrative ag~ncy. The Virginia Court of 

Appeals dismissed Mayo's petition not because she failed to 

serve th~ VRS with a copy of her petition for appeal, but 

rather because Mayo failed to file her petition for appeal 

within thirty (30} days of providing notice as required by 

Va. R. Sup.Ct. 2A:4. 

In dismissing Mayo's petition, the Court of Appeals 

stated ~the purpose of the specific time limit is not to 

penalize the appellant, but to protect the appellee. If the 

required papers are not [timely] filed, the appellee is 

entitled to assume that the litigation has ended and act on 

that assumption. · Litigation is a serious and harassing 

matter and the right to know when it has ended is a valuable 

right." Id. at 523 (C:itati.ons Omitted). 

Since her filing of her Notice to Appeal, Ms. Avery has 

afforded the VRS with ample notice that this litigation ~has 

not ended". Ms. :...very, by and through her counsel, has 

promptly and continuously provided the VRS with notice that 

Ms. Avery's litigation is on going. Ms··. Avery states that 

she has had no less than five (5} communications with VRS a:.: 

three (3} co~nunications with its counsel since Ms. Avery'~ 
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filing of her Notice to Appeal on March 31, 1999. During 

this period of time, the VRS was well aware of the on-going 

nature of this action, having filed an official copy of the 

administrative record with this court on May 7, 1998. (See 

May 7, 1998 1ettec from Elizabeth R. Russell to David C. 

Mabie, Clerk, attaching VRS' official administrative record, 

attached hereby as exhibit # 2.) 

B. Bendele v. Commonwealth 

The Bendele case stands for the proposition that " ... the 

saving provision of Code § 8.01-288 do not apply when the 

party mails a simple copy of the document to the opposing 

party rather than follow the requirements of Rule 2A:4." 

Bendele v. Commonwealth, 29 Va.App. 395, 399 (emphasis 

added.) The rationale behind the Bendele case is to provide 

official notice to " ... the opposing party of the litigation and 

instruct the party when and where it must respond." Id. This 

Court explained that "-[w)ithout this official notice, the 

recipient knows neither if the action was fiied nor when the 

action was filed. The party would not know when critical time 

limits expire." Id. 

In this case, Mrs. Avery served VRS with her petition 

for appeal by sending a subpoena in chancery to the VRS via 

Federal Express. The subpoena in chancery gave VRS official 

notice· that an appeal under VAPA was filed. Furthermore, VR.:: 

had official notice and it was instructed by the subpoena 
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issued by the Clerk of the Prince William County Cir~uit 

Court to file an answer within 21 days. In Bendele there was 

no subpoena ever issued. Ms. Bendele, a Medicaid claimant, 

appealed the denial of her claim by the Department of Medical 

Assistance Services. M3. Bendele simpl}' m~iled a copy of her 

petition for appeal to the Department of Medical Assistance 

Services. Ms. Bendele never requested that the clerk issue 

process and never requested service of process. This Court 

held that appellant's actions in mailing to the Department a 

copy of her petition for appeal did not constitute "processu 

to which the statutory savings provisions curing defective 

service applied. Id. 

Mrs. Avery followed the procedures prescribed in Rule 

2A:4. She requested the clerk to issue a subpoena in chancery 

and then she attached a copy_of her petition for appeal and 

sent it to the VRS via Federal Express. It is true that Mrs. 

Avery served her petition for appeal 59 days after her notice 

of appeal was filed. ·However, this Court has- held " ... that the 

saving provision of Code § 8.01-288 do not apply when the 

party mails a simple copy of the document to the opposing 

party rather than follow the requirements of Rule 2A:4." Id. 

(emphasis supplied). In this case, Mrs. Avery followed the 

requirements of Rule 2A:4 and, therefore, the saving 

provision of Code§ 8.01-288 does apply. Therefore, Mrs. 

Avery service of process of her petition for appeal was 

6 
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timely because it was cured by the saving_ provision of Code § 

8.01-288. 

C. Sours v. Virginia Board of Architects 

VRS also cited Sours for the proposition that service of , · 

a petition for appeal in compliance with the Rules is a 

prerequisite to a circuit court jurisdiction to hear a VAPA 

appeal. Appellant Avery agrees with VRS and states that the 

service of her petition for appeal was in compliance with the 

Rule·s and, therefore, the Prince Will.~am County Circuit Court 

had jurisdiction to hear the VAPA appeal. 

D. Kessler v. Department of Medical Assistance 
Services 

This Honorable Court has recently decided Kessler v. 

Smith, Director of the Department of Medical AssistancP. 

services, 31 Va.App. 139, 521.S.E.2d. 774 (1999i. Kessler is 

essentially similar to the case at hand. Mr. Kessler, a 

recipient of Services from the Department of Medical 

Assistance Services ("DMAS"), filed an appeal from a decision 

by the DMAS hearing officer concerning those services. Mr. 

Kessler faxed and mailed a copy of his petition for appeal to 

the Director of DMAS. DMnS moved to dismiss the appeal 

contending that mailing the petition for appeal to DMAS was 

insufficient to perfect service in accordance with the Rules. 

Three months after filing his notice of appeal, the clerk of 

the circuit court issued a subpoena in chancery for DMAS. Tlv" 
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trial court found that the appeal was not properly served and 

dismissed the appeal. This Honorable Court, howev~r, reversed 

the trial court. 

In reversing the trial court, this Court held that Rule 

2 : 2 is cleal·. 

Thus, the rule clearly provides that once the 
[petition for appeal] is filed, proper process 
"is requested" against the named defendants. The 
rule does not require that a party, after filing 
the [petition for appeal], make a separate 
request for service of process. Indeed, the rule 

I· specifically states that nothing more than the 
.1 filing of a {petition for appeal J is required in 

order to request service of process. Therefore, 
Appellant complied with Rules 2:2 and 2A:4. Id. 
at 144. (emphasis added.) 

In this case, Mrs. Avery not only filed her petition for 

appeal timely but also she served VRS with a subpoena in 

chancery on April 28, 1998 by private process service rather 

than the sheriff. Even VRS a~its that " .. .Appellant Avery did 

eventually deliver process (in the form of a subpoena in 

chancery attached to a copy of appellant's petition for 

appeal) to the Virginia Retirement System by overnight 

delivery." (Brian J. Goodman's, Esq. April 8, 1999 letter, 

att=-.ched hereby as exhibit # 3.) VRS had "official notice" 

that an appeal under VAPA was pending and its argument that 

Mrs. Avery's appeal was never perfected should not prosper 

before this Honorable Court. 

Conclusion 
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For all the foregoing reasons, this Honorable Court should 

affirm the Panel Decision and find that Mrs. Avery's appeal 

complied with the requirements of Rule 2A:4. In addition, this 

Honorable Court should remand this case to the Prince William 

County Circuit Court for the assessment of reasonable attorney 

fees. 

~8/oe> 
Date 

Respectfully submitted, 

_A.f~£~~ 
R. Scd"tt Oswald 
VA Bar # 41770 
Noto & Oswald, PC 
1850 M Street, N.W. 
Suite 920 
Washington, DC 20036-5820 
( 202) 2 61-2806 
(202) 261-2835 Fax 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 18, 2000 I mailed three 
copies of this pleading to Brian J. Goodman, Assistant Attorney 
General of the Commonwealth of Virginia, Office of Attorney 
General, 900 E. Main Street, Richmond, VA 23219, counsel for 
VRS. 

/·1~~~-U 
R. Scoft Oswald 
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•• LAWOFFICEs 

NOTO & OSWALD, P.C. 
SUITE3SO 

WEST TOWER 
1100 NEW YORK AVENUE N.W. 

· WASHINGTON. D.C. lOOOS.3934 
. (202) 408-1313 

FAX: (202) 326·5299 

May 28, 1998 

VXA FEDERAL EXPRESS 803751949614 
Brian J. Goodman, Esq. 
Assistant Attorney General 
Commonwealth of Virginia 
Office of the Attorney General 
900 East Main St., 
Richmond, VA 23219 

Re: Subpoena in Chancery 

~-

Admiaecl i11 Virl:inia only. 
l'naicll in O.C.IiriiCd 10 matlall 
lAd pr-.:dincs w-CedcB!couns ...... 

Linda K. Avery v. Virginia Retirement System 
CH43526 

Dear Mr. Goodman: 

\ Enclosed please find a Subpoena in Chancery attached to 
the Petition for Appeal in the above referenced matter 
pursuant co Virginia Supreme Court Rules 2:2, 2:3 and 2A:4. 
If you have any questions, please feel free to call. 

\ 
cc. 

Very truly yqurs, 

R. Scctt Oswald 

Mr. William H. Leighty, Director 
and Secretary of Board of Trustees 
Virginia Retireme~t System; &~d 

MS. Elizabeth Russell, 
Compliance Officer 

RSO:mlf 
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COMMONWEALTH OF VIRGINIA 

VA CODE 8.01-275.1 
RULE 2:4 

SUBPOENA IN CHANCERY 

PRINCE WILLIAM COUNTY CIRCUIT COURT 

9311 LEE AUENUE 1 MANASSAS, UA 20110 

LINDA K AVERY 

u. CH4J?26 

VIRGINIA RETIREMENT SYSTEM 

THE PARTY UPON ldHOM THIS WRIT AND THE ATTACHED PAPER ARE SERVED IS HEREBY 
NOTIFIED THAT UNLESS WITHIN TWENTY-ONE C21) DAYS AFTER SUCH SERUICE, 
RESPONSE IS MADE BY FILING IN THE CLERK'S OFFICE OF THIS COURT A 
PLEADING IN WRITING, IN PROPER LEGAL FORM, THE ALLEGATIONS AND CHARGES 
f1AY BE TAKEN AS AOMITTED"AND THE COURT MAY ENTER DECREE AGAINST SUCH 
PARTY, EITHER BY DEFAULT OR AFTER HEARING EVIDENCE. 

APPEARANCE IN PERSON IS NOT REQUIRED BY THIS SUBPOENA. 

DONE IN THE NAME OF THE COMMONWEALTH OF UtRGtNlA 

MAY/28/1998 OAUID C. MABIE: CLERK 

BV~tcfrN=. 
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..,....,.... ---~.A VIRGINIA 
~~RETIREMENT 
~ ASYSfEM 1200 East Main Street, P.O. Box 2500, Richmond, Virginia 23218-2500 

Telephone: (804) 649-8059 TOO: (804) 344-3190 

William H. Leighty 
Dirtctor 

Mr. David C. Mabie, Clerk 

May7, 1998 

Circuit Court of Prince William County 
Civil Division 
931 i Lee Avenue, Room 314 
Manassas, VA 20110 

Re: Chancery No. 43526 
Linda K. Avery v. Virginia Retirement System 

Dear Mr. Mabie: 

Pursuant to Rule 2A:3 of the Rules of the Supreme Court of Virginia, please find 
enclosed a "Certified Copy of Record" involving the captioned parties. Please note that 
the transcript from the January 8, 1998, infonnal fact-finding hearing is part of item No. 
56. 

Please date stamp the enclosed copy of this letter as receipt of the enclosed 
notebooks with indexed agency reconl of Ms. Avery and return to us in the enclosed 
envelope. · 

I would appreciate your filing this agency record with any other papers in this 
matter. Please call me at 804 344-3193 if you have any questions. 

Enclosures: Item Nos. 1-63 (2 NOTEBOOKS) 

Copy to: ~inda K. Avery . 
JRobert Scott Oswal~ Esquire 

Brian J. Goodman, Esquire, AGO 

UPS GROUND SERVICE 
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' 

CERTIFICATION 

COMM:ONWEAL 1li OF VIRGINIA: 
... 

The undersigned, a Notary Public in and for the Commonwealth of Virginia, does hereby 
certify that Wallace G. Harris made oath before me on the 7th day of May, 1998; that he 
is the keeper of the official records of the Virginia Retirement System; that the documents 
and other papers attached hereto represent a complete and accurate copy of the record of 
the agency proceedings involving the Application for Disability Retirement of 
Linda K. Avery. 

WALLACE G. HARRIS 
DEPUIY DIRECTOR 

SUBSCRIBED AND SWORN TO BEFORE ME: 

(Notary SeaJ) 

DARLA J. KES1NER, NOTARY PUBLIC 

I was commissioned notary as Darla K. Mullen. 

My commission expires on November 30, 1998. 
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COMMONWEALTH of VIRGINIA 

Mark L Earley 
Attorney Genetal 

Cynthia L. McCoy, Clerk 
Court of Appeals of Virginia 
109 North Eighth Street 
Richman~ VA 23219-2305 

Offace of tM Attorney GeMral 
Richmond 23219 

April 8, 1999 

Re: Avery v. VRS, Record No. 2325-98-4 

· Dear Ms. McCoy: 

900 e. Main Slteel 
Rictvnond, Virginia 23219 

804. 786. 2071 
804 • 371 • 8946 TOO 

I have enclosed a copy of the opinion issued by this Court in Bendele v. Commonwealth. 
Record No. 1219-98-4, on March ~0, 1999. I enclose this case for the purpose of highlighting 
and bringing it to the attention of th~ panel assigned to consider the above-referenced Avery 
case. 

The Bendele case could have a substantial impact on this Court's ruling on the second 
question presented by the Virginia Retirement System in the AvCij case, which is, "Did the 
Circuit Court have subject matter jurisdiction to hear the case at bar when Avery failed to initiate 
service of process within 30 days of filing her notice of appeal and, as of the date of this brief, 
has yet to effect proper service of process pursuant to Virginia law?" 

The facts in the A vezy case differ from those in the Bendele case in two significant ways. 
First, the appellant in A vea has never conceded that she did not comply with Rule 2A:4 of the 
Rules of Supreme Court of Virginia ("Rule 2A:4''). This Court would need to decide if the 
appellant's actions in Avery did in fact comply with that rule. Second, the appellant in Avery did 
eventually deliver process (in the form of a subpoena in chancery attached to a copy of the 
appellant's petition for appeal) to the Virginia Retirement System by overnight delivery. This 
second difference directly implicates Va. Code§ 8.01-288 (the so.called "curing" statute with 
respect to service of process) and whether that statute has any bearing on appeals under the 
Administrative Process Act (the "AP A''). 

This Court's extension of its Bendele ruling to the A very case could dispose of the A very 
case on grounds of lack of subject matter jurisdiction and give this Court an opportunity to 
articulate the precise steps required to perfect an APA appeal under Rule 2A:4 and the effect, if 
any, ofVa. Code§ 8.01-288 on the appeals process wtder the APA . 
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Cynthia L. McCoy, Clerk 
Court of Appeals of Virginia 
April 8, 1999 
Page2 

• 

~lease call me at (804) 786-7760 if you have any questions. 

Enclosure 

cc: R. Scott Oswal~ Esquire 
Elizabeth V. Russell, VRS 

Sincerely, 

Brian J. Goodman 
Assistant Attorney General 

Michael K. Jackson, Senior Assistant Attorney General & Chief 
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Avery v. Virginia Retirement System, 33 Va. App. 210,532 S.E.2d 348 (2000) 

IN THE COURT OF APPEALS OF VIRGINIA 
ARGUED AT RICHMOND, VIRGINIA 

LINDA K. A VERY 
v. 

VIRGINIA RETIREMENT SYSTEM 

Record No. 2325-98-4 
Decided: August 15, 2000• 

Present: Chief Judge Fitzpatrick, Judges Benton, Coleman, Elder, Bray, Annunziata, Bumgardner, Frank 
and Humphreys 

FROM THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY, William D. Hamblen, Judge 

Affirmed, in part, reversed and remanded, in part. [Page 211] 

COUNSEL 

R. Scott Oswald (Noto & Oswald, P.C., on brief), for appellant. [Page 212] 

Brian J. Goodman, Assistant Attorney General (Mark L. Earley, Attorney General, on brief), for 
appellee. 

OPrNION 

UPON A REHEARING EN BANC 

BENTON, J. -This appeal arises under the Administrative Process Act from the trial judge's order 
remanding to the Virginia Retirement System a case decision for the purpose of awarding r~lief to Linda 
K. A very. A panel of this Court held that the trial judge erred in denying Avery's application for attorney 
fees. In response to the Retirement System's cross-appeal, contending that "the circuit court did [not] 
have subject matter.jurisdiction" over the controversy, the panel held that the circuit court had subject 
matter jurisdiction. See Avery v. Virginia Retirement System, 31 Va. App. 1, 3, 520 S.E.2d 831, 833 
( 1999). We granted the Retirement System's petition for a rehearing en bane on the issue of jurisdiction. 
For the reasons that follow, we affirm the trial judge's denial ofthe demurrer. 

I. 

This matter commenced in the circuit court when Avery appealed a case decision rendered by the 
Retirement System. See id. The Retirement System demurred to A very's petition for appeal, alleging 

RO 
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that Avery's petition was not properly before the circuit court because "there is no showing that to date . 
[Avery] has complied with the proper procedure to effect service ... [and] that [Avery has not] take[n] 
the steps necessary within the thirty days to cause a copy of [Page 213] the Petition for Appeal to be 
served on [the Retirement System)." Specifically, the Retirement System contended in its memorandum 
in support of the demurrer that "Avery cannot show that she complied with Rule 2A:4 by requesting 
service of process, paying a service fee and providing a service copy of the Petition for Appeal on or 
prior to the deadline." 1 The demurrer and memorandum advance the argument that the Rule 
requirements "are mandatory and jurisdictional." Succinctly put, the Retirement System "argue[ d) that 
Avery did noUimely take all steps required under Rules 2:2 and 2:3 to effect service of process." 

In reply to the demurrer, Avery stated th.eJ.ol~owing: 

Avery responds that [Rule] 2:2 does not mandate that Avery ask the Clerk's Office for service to be 
made on a defendant in order for her case to be properly filed. Avery further asserts that neither 
[Rule] 2:2 nor 2:3 require[s) Avery to pay a fee for service. Finally, contrary to the [Retirement 
System's) contention, Avery asserts that she did provide an extra copy ofherpetition for service to the 
Court Clerk as part of her April 30, 1998 filing. While Avery does concede that she did not request 
the Court Clerk to issue a subpoena in chancery and that thus no subpoena in chancery was mailed to 
the [Retirement System] on April 30, 1998, Avery contends that the [savings] Clause of [Rule] 2:3 
applies to her case. [Page 214] 

Following a hearing, the trial judge entered an order denying the demurrer. 

Because a transcript is not included in the record, w~ have only the pleadings and exhibits upon which 
to discern the nature of the arguments in the circuit court. In addition to the pleadings, the record 
contains copies of three decisions by other circuit court judges in other cases regarding the requirements 
of Rules 2A:4, 2:2 and·2:3. For example, a copy of a letter opinion in Farris v. Virginia Retirement 
System, Case No. HI-1532-4 (Va. Richmond Cir. Ct. Jan. 28, 1998), was presented to the trial judge as 
persuasive authority for his decision on the demurrer. Apparently, this was done because when this 
matter was pending in the circuit court, no appellate court had decided the issue whether a petitioner was 
required by Rules 2:2 and 2:3 to specifically request that the clerk's office issue service of process. We 
note, however, that since that time, we have decided that issue. See Kessler v. Smith, 31 Va. App. 139, 
521 S.E.2d 774 (1999). In any event, the trial judge denied the demurrer without specifying the issues 
argued. 

On its cross-appeal to this Court, the Retirement System's written argument to the panel consisted of 
the following two paragraphs: 

On June 23, 1998, [the trial judge] overruled a demurrer that [the Retirement System] filed. [The 
Retirement System) asserted in its demurrer that the Circuit Court lacked subject matter jurisdiction 
to hear this case because A very failed to properly perfect her appeal pursuant to Part Two A of the 
rules of the Virginia Supreme Court. There is a split of authority among the circuits on this issue. 
Moreover, a case addressing this very issue is now pending before this Court. 

B:t 
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Avery v. Virgima Retirement System, 33 Va. App. 210, 532 S.E.2d 348 (2000) 

[The Retirement System} hereby reasserts its position that the Circuit Court lacked subject matt~r 

jurisdiction to hear this case, and it should be dismissed. 

(Citations omitted). 

A panel of this Court held that ''the Retirement System's contention that the circuit court lacked 

subject matter jurisdiction [Page 215} is meritless." Avery, 31 Va. App. at 10, 520 S.E.2d at 836. We 

granted this petition for rehearing to review that ruling. 

n. 

The Supreme Court has held that "[s}ubject matter jurisdiction is the authority granted to a court by 

constitution or by statute to adjudicate a class of cases or controversies." Earley v. Landsidle, 257 Va. 

365, 371, 514 S.E.2d 153, 156 (1999). An important distinction exists between "the power of a court to 

adjudicate a specified class of cases, commonly known as 'subject matter jurisdiction,' and the authority 

of a court to exercise that power in a particular case." David Moore v. Commonwealth, 259 Va. 431, 

437, 527 S.E.2d 406, 409 (2000). The Administrative Process Act confers upon the circuit court the 

power to review agency case decisions. See Code § 9·6.14:16; Virginia Bd. of Medicine v. Virginia 
Physical Therapy Ass'n, 13 Va. App. 458,466,413 S.E.2d 59,64 (1991), affd, 245 Va. 125,427 S.E.2d 

183 (1993). 

"A court's authority to exercise its subject matter jurisdiction over a case may be restricted by a 

failure to comply with statutory requirements that are mandatory in nature and, thus, are prerequisite to a 

court's lawful exercise of that jurisdiction." Dennis Moore v. Commonwealth, 259 Va. 405, 409, 527 

S.E.2d 415, 417 (2000) (emphasis added). When the failure to comply with a statutory requirement is 

merely procedural, however, it is subject to cure or waiver. See David Moore, 259 Va. at 439, 527 

S.E.2d at 410 (holding that fail~e to provide written notice to parents is cured by actual presence of 

juvenile's parents at the transfer hearing) (citing Turner v. Commonwealth, 216 Va. 666, 670, 222 S.E.2d 

5 17, 520 (1976)). A defect in service is precisely such a procedural error. See Hewitt v. Virginia Health 
Services Corp., 239 Va .. 643, 645, 391 S.E.2d 59, 60 (1990) (holding that "[t]he failure to serve the 

notice of [tort] claim properly does not affect the trial court's subject matter jurisdiction"). [Page 216] 

Discussing the variety of reasons for which a court may lack the requisite "jurisdiction" to proceed to 

an "adjudication on the merits" of a case, the Supreme Court has decided the following: 

The term jurisdiction embraces several concepts including subject matter jurisdiction. which is the 

authority granted through constitution or statute to adjudicate a class of cases or controversies; 
territorial jurisdiction, that is, authority over persons, things, or occWTences located in a defined 

geographic area; notice jurisdiction, or effective notice to a party or if the proceeding is in rem seizure 

of a res; and "the other conditions of fact must exist which are demanded by the unwritten or statute 

law as the prerequisites of the authority of the court to proceed to judgment or decree." 
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While these elements are necessary to enable a court to proceed to a valid judgment, there is a 
· significant diff~ce between subject matter jurisdiction and the other "jurisdictional" elements. 
Subject matter jurisdiction alone cannot be waived or conferred on the court by agreement of the 
parties. A defect in subject matter jurisdiction cannot be cured by reissuance of process, passage of 
time,· or pleading amendment. While a court always has jurisdiction to detennine whether it has 
subject matter jurisdiction, a judgment on the merits made without subject matter jurisdiction is null 
and void. Likewise, any subsequent proceeding based on such a defective judgment is void or a 
nullity. 

Even more significant, the lack of subject matter jurisdiction can be raised at any time in the 
proceedings, even for the first time on appeal by the court sua sponte. In contrast, defects in the other 
jurisdictional elements generally will be considered waived unless raised in the pleadings filed with 
the trial court and properly preserved on appeal. Rule 5:25. 

One consequence of the non-waivable nature of the requirement of subject matter jurisdiction is 
that attempts are sometimes made to mischaracterize other serious procedural e"ors as defects in 
subject matter jurisdiction to gain an opportunity for review of matters not otherwise preserved. 
[Page 217] 

Mo"ison v. Bestler, 239 Va. 166, 169-70, 387 S.E.2d 753, 755-56 (1990) (citations omitted) (emphasis 
added). 

Because the Retirement System raised before this Court the issue of subject matter jurisdiction, that is 
the issue we decide.2 We hold that the circuit court had subject matter jurisdiction to adjudicate Avery's 
appeal from a case decision issued by the Retiremen~ System. Accordingly, we affinn the order denying 
the demurrer, and we reverse and remand the issue of attorney fees. See Avery, 31 Va. App. at 11-16. 
520 S.E.2d at 836-38. 

Affirmed, in part, reversed and remanded, in part. 

Bumgardner, J., dissenting. 

I respectfully dissent because I conclude the trial court lacked active jurisdiction to hear the appeal. 
The Virginia Retirement System demurred to the petition for appeal and stated, ''without proper service 
of process this Court has no jurisdiction.•• That raised the issue that the parties briefed and argued to th1s 
Court en bane: Is delivery of process by Federal Express service of process? 

A very never served process on the agency. She mailed a copy of the petition for appeal. After the 
demurrer raised the issue of lack of service, she had process issued but had it delivered by Federal 
Express. Avery argues that delivery by Federal Express was service of process as required by the: 
Administrative Process Act and Rule 2A:4. 
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As the majority opinion defmes "subject matter jurisdiction," it is referring to what is also called 
"potential jurisdiction." That is, "the power granted by the sovereignty creating [Page 218] the court to 
hear and detennine controversies of a given character." Edwin B. Meade, Lile's Equity Pleading and 
Practice 5 (3d ed. 1952). It is distinguished from "active jurisdiction" which is the right to exercise 
potential jurisdiction in a particular case. "We may therefore, defme active jurisdiction as the right to 
exercise the potential jurisdiction in a given case. In other words, active jurisdiction connotes potential 
jurisdiction, plus such conditions of fact in the particular case, as are necessary to enable the court, 
under existing rules, to hear and determine that cause." Id. at 6 (emphasis in original). 

"Where potential jurisdiction exists, active jurisdiction, which .•. is the right actually to exercise the 
judicial function of hearing and determining a particular cause, may be acquired two ways: {1) By valid 
and compulsory process of the court; and (2) By the voluntary submission of the parties." Id. at 10. See 
W. Hamilton Bryson, Bryson on Virginia Civil Procedure 107 (3d ed. 1997).3 The issue in this case is 
not whether the trial co~rt had the authority to hear appeals from administrative agencies, but whether it 
had active jurisdiction to hear this particular appeal. 

"If service of process was not proper or if its issuance was faulty, the court without more does not 
have active jurisdiction over the parties, and all proceedings in the case are void. Objections to service 
of process and active jurisdiction can be raised at any time before a general appearance, in any manner, 
and by anyone including the judge. The sooner the matter is raised, however, the better.•' Bryson, at 138. 
"Objections [Page 219] to process must be made prior to or simultaneously with a pleading to the merits. 
If they are made afterwards, the pleading to the merits, which constitutes a general appearance, will be 
considered a waiver of the objection." Id. 

"Pleading to the merits of a case without raising the process point will constitute a waiver of defect1ve 
service of process, as will any appearance by a party, other than for the purpose of objecting to process ... 
Kent Sinclair and Leigh B. Middleditch, Jr .• Virginia Civil Procedure 364 (3d ed. 1998) (footnote 
omitted). The Virginia Retirement System objected to the service of process in its initial pleading. Thus. 
it did not voluntarily submit to the active jurisdiction of the trial court. If service of process was not 
proper, the trial court did not have active jurisdiction entitling it to exercise its potential jurisdiction to 
hear this appeal. 

In Mayo v. Dep't of Commerce, 4 Va. App. 520, 358 S.E.2d 759 (1987), this Court held that the time 
limitation in Rule 2A:4 for filing a petition for appeal was mandatory and the trial court was not 
authorized to extend the limitation. The court made an analogy between the rules governing appeals to 
the Supreme Court and the time requirements for appeals to circuit courts from decisions ot 
administrative agencies. "Generally, rules governing appeal procedures are mandatory and 'complian-.:e 
with them is necessary for the orderly, fair and expeditious administration of justice .... Id. at 522. 35 ~ 
S.E.2d at 761 (citation omitted). 

Sours v. Virginia Bd.for Architects, eta/., 30 Va. App. 313,321,516 S.E.2d 712,716 (1999}, held.·· 
Rule 2A:4 requires that the petition for appeal be filed and that the filing include all steps required :,, 
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cause the petition to be ~ed on the necessary parties." Because the petition for appeal was actually 
served, failure to pay the writ tax did not defeat jurisdiction. 

Avery never served the Virginia Retirement System with process. The delivery by Federal Express 
did not comply [Page 220] with Code §§ 8.01-293(A)(2)4 and -325,5 which specify how a qualified 
person other than the sheriff serves process. See Ha"ell v. Preston, 15 Va. App. 202, 206, 421 S.E.2d 
676, 678 {1992) {nothing in record established that process server was qualified to serve process, so the 
trial court did not acquire personal jurisdiction over defendant). 

The trial court did not have active jurisdiction entitling it to exercise its potential jurisdiction (subject 
matter jurisdiction) to hear Avery's appeal because she did not serve process on the Retirement System 
and it did not voluntarily submit to the authority of the court. Accordingly, I conclude the trial court had 
no authority except to dismiss the appeal. See Commonwealth ex rei. Duvall v. Hall, 194 Va. 914, 918, 
76 S.E.2d 208,211 (1953). 

FOOTNOTES 

"[Editor's Note: Appealed to the Supreme Court of Virginia] 

1 Rule 2A:4 (a) provides as follows: 

Within 30 days after the tiling of the notice of appeal, the appellant shall file his petition for appeal with the clerk of the 

circuit court named in the flfSt notice of appeal to be filed. Such tiling shall include all steps provided in Rules 2:2 and 2:3 to . . 
cause a copy of the petition to be served (as in the case of a bill of complaint in equity) on the agency secretary and on every 

other party. 

Rule 2:2 provides, in pertinent part as follows: 

A suit in equity shall be commenced by filing a bill of complaint in the clerk's office. The suit is then instituted and 

pending as to all parties defendant thereto. The statutory writ tax and clerk's fees shall be paid before the subpoena in 

chancery is issued .... Without more it will be understood that all the defendants mentioned in the caption are made parties 

defendant and required to answer the bill of complaint; that proper process agaiast them is requested. 

Rule 2:3 provides, in pertinent part as follows: 

The plaintiff shall fUm ish the clerk when the bill is filed with as many copies thereof as there are defendants upon whom 

it is to be served .... A deficiency in the number of copies of the bill shall not affect the pendency of the suit. 

2 In its brief on rehearing en bane, the Retirement System stales that "[t]he issue before the full Court in this rehearing en bane 

is whether Avery obtained valid process and caused service of process on [the Retirement System] within 30 days of filing her 

notice of appeal in order to perfect her appeal. a We have decided that issue in Kessler, 31 VL App. at 144,521 S.E.ld at 776. a 

case that the Retirement System did not discuss in its brief. Furthennore, that issue does not raise a question regarding the: 

circuit court's subject matter jurisdiction. 
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1"1n addition to having authority over the subject of the litigation, a court must have jurisdiction over the parties to or the 

property of a particular lawsuit. Jurisdiction over persons is called active jurisdiction. It presupposes potential jurisdiction; it is 

the ability of a court to exercise its general subject matter jurisdiction in a particul~ cause between the parties before the court. 

Active jurisdiction is a matter giving the defendant notice that his rights are going to be adjudicated so that he may appear in 

court and present his defenses. The essence of active jurisdiction is fairness to the defendant. Active jurisdiction is acquired by a 

court by either service of process on the defendant or by the voluntary appearance of the defendant in court." Bryson, at 107. 

~Code§ 8.01-293. Who to serve process. 

A. The following persons arc authorized to serve process: 

l. The sheriff within such territorial bounds as described in § 8.01-295; or 

2. Any person of age eighteen years or older and who is not a party or otherwise interested in the subject matter in 

controversy. 

5 Code§ 8.01-325. Return by person serving process. 

Unless otherwise directed by the court, the person serving process shall make return thereof to the clerk's office within 

seventy-two hours of service, except when such return would be due on a Saturday, Sunday, or legal holiday. In such case, 

the return is due on the next day following such Saturday, Sunday, or legal holiday. The process shall state thereon the date 

and manner of service and the name of the party served. 

Proof of service shall be in the following manner: 

I. If service by sheriff, the form of the return of such sheriff as provided by the Rules of the Supreme Court; or 

2. If service by any other person qualified under § 8.01-293, whether service made in or out of the Commonwealth, his 

affidavit of such qualifications; the date and manner of service and the name of the party served; and stamped, typed, or 

printed on the return of process, an annotarion that the service was by a private server, and the name, address, and telephone 

numbcrofthe server .... 
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ASSIGNMENTS OF ERROR 

1. The Court of Appeals erred by refusing to dismiss Avery's appeal based on 

Avery's failure to perfect her Administrative Process Act ("APA'') appeal to the Prince William 

County Circuit Court. 

2... The Court of Appeals erred by refusing to dismiss Avery's APA appeal based on 

Avery's failure to serve VRS with process. 

3. The Court of Appeals erred by refusing to dismiss Avery's APA appeal based on 

Avery's failure to initiate service of process within the 30 day period pro1{ided by Rule 2A:4. 
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