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IN THE

Supreme Court of Appeals of Virginia
C. S. FORSBER.G, ET ALS.,
vs.
HARRY J. ZEHM.

To the Honorable Judges of the Supreme Court of Appeals
of Virginia: ·
Your petitioners, 0. S. Forsberg, G. B. Ferebee, J. H.
Brownley, F. S. Hancock, A. B. Lacy, R. R. Richardson, A.L.
Griffin, Walter Hitt, -F S. Sager, .Dr. C. L. Harrell, Dr. N. G.
Wilson, Dr. J. L. Walker, F. Oden'hal, C. B. Burgess, A. J.
Clay, A. L. Eggleston, Mrs. J. Carl Peck, J. Carl Peck and
I. F. Truitt would respectfully show unto your Honors that
they are aggrieved by a certain judgment entered in the
Court of Law and Chancery of the City of Norfolk, Virginia,
on the 7th day of March, 1927, in which Harry J. Zehm was.
plaintiff and your petitioners were defendants, whereby it
was adjudged tha:t the said plaintiff recover against the said
defendants the sum of $1,200.00. A duly certified transcript
of the record in said action is exhibited herewith as a part
of this petition. For convenience the parties will be referred
to as plaintiff and defendants in the order in which they appeared in the trial court.
· ·
NATURE OF ACTION.
This is an action by notice of motion for judgment brought
by the plaintiff again.st the defendants individually on a
written contract in the following words and figures, namely:
THE CONTRACT.
''This agreemet made. this 31st day of May, 1924, between
the Ghent Methodist Episcopal Church, South, by its Music
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Committee, party of the first part, and HaJ;"ry J. Zehm, party
of the second part, both of Norfolk, Virginia.
Witnesseth: That for and in consideration of the conditions hereinafter set forth, the party of the first·part agrees
to employ the party of the· second part as Orgaui'st-Director
of its Church -and Choir music, and the party of the second
part agrees to accept the position, attend and serve at all
regular services and necessary rehearsals, and in general to
serve to the best of his ability, using due diligence at all times
to promote the Church music of the party of' the first part to
a high degree of excellence and efficiency.
It is further agreed that for the satisfactory performance
of these tli:lngs the party of the first part agrees to pay to
the party of the second part Twelve Hundred Dollars per
annum payable in equal monthly installments, -provided however that the party of the second part furnishes au acceptable substitute at his own expense when_ it is necessary for
him to be absent from his 'duties, except that one month's·
vacation will be allowed during the summer season with full
pay, but with the understanding, however, that during such
period a satisfactory substitute will be furnished by the party
of the second part at an additional cost to the party of the
:first part not exceeding $40.00.

The purpose of' this agreement is to provide appropriate,
harmonious and devotional music for the Church services of
the party of the first part, and in subscribing hereto the partie/)
agree, each with the other, to co-operate solely toward that
end.
This agreement shall remain :ln effect one year from September 1st, 1924, and continue from year to year thereafter
until notice of cancellation is -given by either party to the
other not later than June 1st of any such subsequent year.
(Signed)
(Signed)
(S'igned)
(Signed)

A. L. GRIFFIN,
A. B. LACY,
N. G. WILSON,
· Music Committee.

HAR.RY J. ZEHM.
(M. R., p. 13, et seq.)''
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STATEMENT OF FACTS.
The Ghent Methodist Episcopal Church, South, is one of
the leading churches of the Ci'ty of Norfolk (M. R., p. 52). It
is located in one of the best residential sections of the city
and its membership and congregation is composed of leading
and influential citizens. The nature of its services demanded
devotional musi'c of ''a high degree of excellence and efficiency". In order to render this service it was necessary
that the musical director gain and retain the co-operation of
the musical talent of the Church organization (M. R., p. 51).
He· could only get this co-operation by properly conducting
himself, particularly regarding h:i's reputation and attitude
towards young women. Without the co-operation it was impossible for him to fulfill his written contract (M. R., p. 52).
In the summer of 1925 the wife of the plaintiff "was arrested
.and prosecuted for throwing acid on a young woman whom
she charged him of being famil:i'ar with". (M. R, p. 51.)
For some time prior to the acid throwing incident, which
was the climax, the conditions surrounding his home had become notorious and a nuisance in the neighborhood. There
were quarrels between h:i'm and his wife, ''incriminations, recriminations and threats, boisterous and vulgar conversations,
until late hours in the night" (M. R., p. 56) which attracted
the attention of the public and caused the attention of detectives from City Police Headquarters (M. R., p. 59). Because of these conditions parents would not risk the reputation and safety of thei'r daughters who were musical, by
permitting them to be in rehearsals with such a person. (lVI.
R., p. 52.) The unsavory and disreputable conditions surrounding the plaintiff not only made it impossible for him
to render music for the Church, but his presence in the
Church promoted discord :i'nstead of harmony among the
members and congregation generally. (M. R., p. 52.) So
unpleasant had the situation become that members of the
Church and congregation were threatening· that "they would
not attend the Church if Mr. Zehm still presided at the organ". (M. R., p. 51.) In order to maintain harmony and
keep the Church organization together his services had to be
dispensed with. (M. R., p. 53.) He sued for a year's salary
following his dismissal. The trial court refused to allow
the defendants to introduce any evidence to show that he
(plaintiff) had not and could not fulfill his contract and this,
11otwithstanding. both the Church and the defendants were
blameless for the plaintiff's default (Bill of Exceptions No.
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8, M. R., p. 73). This refusal by the trial court is one of the
errors assigned to be considered herei'n.

ERRORS ASSIGNED.
It is contended that the trial court committed error:
1. In overruling defendants' demurrer (M. R., p. 7).
2. In refusing to allow the defendants to introduce evidence to show that the plaintiff had broken his contract and
could .not fulfill it. (Certificate of Exception No. 8, M. R.,
p. 7.3, et seq.)
.

.

3. In admitting certain evidence on behalf of the plaintiff.
(Certi'ficates of Exception Nos. 5 and 6 and 7, M. R., pp. 71 and

72.)
4. In refusi'ng defendants' instruction No. 3.
ception No. 4, M. ~., p, 69, et seq.)

(Bill of Ex-

5. In granting plaintiff's instructions Nos. 1 and 2.
of Exception Nos. 1, 2 and 3, M. R.-, pp. 68 and 69.)

(Bill

6. In refusing to set aside the verdict of the jury and enter
up judgment for the defendants on the grounds that it was
contrary to the law and the evidence, in that it was not supported by the evidence and that under the evidence, the jury
could have rightly returned a verdi'ct for the defendants only,
and on the grounds that the instructions granted by the
court in behalf of the plaintiff were not supported by the
evidence and in that the verdict is void for want of form and
certainty. (M. R., p. 67.)
·

These will be considered in the order named:
THE DEMURRER.
1. The Demurrer presents two legal questions having salient
bearing on the case (M. R., p. 7). They will be separately
inserted and considered in the order therein set forth.

1.
"The contract upon which the action is based is in writing,
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and is free from ambiguity. It speaks for itself. Though made
by a music committee, the ·principal is disc-losed and as a
matter of law or fact said contract neither creates by im.plication nor by disclosure any liability on any of said defendants. The State statutes for such cases made and provided determine how a binding contract must be made with
a -Ghurch and being a matter of statue the statutes must be
followed. It :ls apparent from the contract and pleadings
that this has not been done, and the contract can create no
liability upon the said defendants, or any of them."
In considering this division of the Demurrer it is important to bear in mind that none of the defendants are parties
to the written contract which is the foundation of the action.
The party of the first part is Ghent Methodist Episcopal
Chur~h, South. On behalf of the Church the contract is signed
by A. L. Griffin, A. B. Lacy and N. G. Wilson, its Music
Committee (M·. R., p. 13). The Church is the principal and
the members of the Music Committee are the agents. The
principal is disclosed and there is no liability on the agent.
. Richmond, etc., Ry. Co. vs. N. Y., etc., Ry. Co., 95 Va. 368,
28 S. E. 573. But the action is against neither the principal
nor the agent, but against the defendants as individuals. Process has been obtained on them in this capacity (M. R., p.
5, et seq.), and they have appeared only as served (M. R., p.
7). It is alleged in the notice of motion that they acted as
members of the Board of Stewards in discharging the plaintiff. Granting for argument that this is true, they were act
ing in a representative capacity for a disclosed principal
which would create no individual liability. Richmond, etc.,
Ry. Co. VR. N. Y., etc., Ry. Co., supra. There is no contention
that the principal" was not disclosed n.or that the defendants
acted without authority. On the other hand it was. proved
by the plaintiff that they acted with authority and in a representative capacity. (M. R.., pp. 25 and 44.)
4

VALIDITY OF THE CONTRACT.
The plaintiff elected to contract direct with the Ghent Meth- ·
odist Episcopal Church, South, and not with the defendants
or any of them as individuals (M. R., p. 13). None of the
defendants assumed to nor did they act without authority.
Having, therefore, ·made his election, it was encumbent upon
him to comply with the law and make a valid agreement. If
the contract were enforceable, as made, a judgment thereon
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would create a lien against the Church properties. If this
could be done, then the S'tate statutes (Va. Code, Chap. 7)
enacted for the purpose of guarding properties of religious
societies . in Virginia, could be completely evaded and these
laws would mean nothing. Had the defendants acted without
authority in making the contract, which they did not do, then
under the decision of this Court in Globe Furniture Co. vs.
Trustees of JerusaJem Baptist Church, 103 Va. 559, there may
have been created an individual liability, but having chosen
to contract direct with the Church and having failed to make
a contract binding on any one, it is respectfully submit~ed
that the trial court fell into error in overruling the demurrer
in this respect. But there is another and equally as cogent a
reason why the demurrer should have been sustained.

2.
''That if the contract were one which created any liability
upon the said defendants, or any of them, said contract shows
on its face that its purpose was to provide appropriate, harmonious and devotional music for church services, and that
the sai'd plaintiff was to use due diligence at all times to promote said music to a high degree of excellence and efficiency,
to the satisfaction of the Church; that under the law when
one contracts to do work in a manner satisfactory to one who
. is to receive it, if the thing to be· done is to gratify taste,
serve personal conscience or satisfy the individual preference of such person, he is the sole judge of whether the work
is satisfactory to him and may arbitrarily decline to accept
it. It is manifest from the contract that the service to be
rendered could bP. none other than to gratify taste and to
satisfy individual preference.
Therefore, if the contract i'n question be that of the defendants, they were within their legal rights if they refused to continue the service and cannot be held liable thereof."
In the case of Carpenter vs. ChemicaJ Co.T 9R Va. 177, on
page 178 (Syllabus) we read that: ·
"In a contract to do work in a manner satisfactory to a
person who is to receive it, if the thing to be done is to gratify
taste, servt' personal convenience, or satisfy the individual
preference of such person, he is the sole judge of whether the
work is sa-tisfactory to him and may arbitrarily decline to ac•cept it. (Ital-ics supplied.)
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It is manifest that music or the rendering of music is a
matter of taste or preference, but to clinch this by the evidence the plaintiff testified on cross-examination as follows:

'' Q. Mr. Zehm, speaking in musical terms in rendering or
performing music, you speak of it as an ear for music or a
liking for music or preference for music, don't you~
A. Well, yes.
·
·
Q. It is a matter of taste or preference~
A. You must feel what you play otherwise you can't make
music.
Q. And the same way in receiving i:t, isn't iU
A. That is up to the recipient and the one who gives it.
Ql. It is a matter of taste with them, a matter of preference, isn't it?
A. Yes, it may be to a certain extent, hut you could not
have a whole congregation against one miw, you know. I
had rather call in a professional musician to judge that.''
(M. R., p. 18.)
The contract i:n question contained a renewal prov1s10n
from year to year unless notice to the contrary was given.
It is settled law that a contract must be read as a whole and
in the light of this principle of law manifestly this provision
was to maintain so long as the contract was satisfactorily
performed. It is, therefore, submitted that the Demurrer
should have terminated the case and that reversible error was
<.>.ommitted by the trial court in its ruling.
Under the Carpenter case, supra, the contract could have
been arbitrarily terminated without giving reason therefor.
The defendants, however, acted in good faith and offered to
prove, not only their good fad.th in acting for the Chttrch as
they did, bttt that the pla.intiff had breached ·the a~qreement
a.nd cottld not fulfill it. But the trial court refused to admit
the evidence or to allow the defendants to make any defense
whatsoever. This brings us to the second assignment of
error.
2. The Trial Court Re['used to Allow the Defendants to
Make Defense.

The defendants offered evidence at length to show that the
plaintiff not only could not perform satisfactorily the services
be had agreed to render, but that he could not perform the
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service at all, and that this was due to no fault on the part
of the Church or members of the .Church organization, but to
his own misconduct. Nevertheless, the trial court refused to
allow the evidence to go to the jury. The evidence, the ruling
of the Court and the exceptions noted are fully set out in
Certi':ficate of Exception No. 8, M. R., p. 73, et seq.; also M.
R., pp. 45 to 62, inclusive, .and need not be recopied here .
. Only extracts will be used to conveniently show the nature
of the evidence and what would have been proved:
Captain Peck, a member of the Church, and attendant upon
· its services (M. R., p. 50, et seq,), says :

''Q. Now, Capt. Peck, in order that I may not have to state
what further facts you would testify to, since the jury is out,
would you just relate the facts that you were going to give
to the Court¥
A. I will say that the atmosphere created around Mr.
Zehm's name had created quite a furore in the Church, and
a great deal of talk among the members, statements being
made at various times that they would not attend the Church
if Mr. Zehm still presided at the organ and this was brought
·about while there was talk of that sort, and the culmination
of it was the unf()rtunate acid throwing case.
Q. Will you state just what you mean by the acid throwing
caseY
·
A. That was the case in which Mrs. Zehm was arrested and
prosecuted for throwing acid on young woman whom she
charged Mr. Zehm with being familiar wfth. That was the
report that was current in conversation and in the newspapers. Mrs. Zehm charged him with being familiar with this
young woman, and called her to her home and threw acid on
her.
Q. The contract calls for co-operation on the part of Mr.
Zehm to render appropriate, harmonious and devotional musfc for the Church services of the party of the first part T
A .. That does not, of course, mean simply the technical
rendering of music.
Q. Could he get the co-operation of the musical talent in
the Church in order to render this service T
A. His presence there after all of this furore promoted discord instead of harmony, and he could not get the co-operation of the members of the Church or the musical talent.
Q. Do you know why he could not T
A. Because people objected to having him in a place of
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that sort, in the place of leadership in music in one of the
leading churches of the town, with this stain upon his name.
Q. Do you know whether or not the parents of daughters
would permit co-operation of their daughters in order to render music in the Church 7
A. They would not, and when this acti'on was taken by the
Board of Stewards, the Board of ·Stewards had before it the
statement of a man who had heard Mr. Zehm and his wife
fussing in their home and charging one another with various
things which created a furore in the apartment in which they
lived until the members of the Board of Stewards, with those
facts before them and with this statement of a member of
the Board of Stewards, a reputable man, felt there would be
a tragedy in that home and that we would have an organist in
the ·Church who was involved in a great tragedy.
Q. Now, Capt. Peck, as I understand from. you these are
the circumstances which were created through no fault of
any of the parties who have been sued in this action 7
A. None whatever.
Q. Please state whether or not the facts which you have related are matters which actually came to your personal attention and knowledge 7
A. I heard it, and conversed with a great many people in
the Church who were wrought up about it. I conversed with
the pastor and with the various meinbers of the Board of
· Stewards, and the next day after the acid throwing case, I
belleve it was the next day, I met a number of people who
spoke about what a lame1;1table thing it was. Of course, everybody regretted it for Mr. Zehm 's sake and on account of the
Church. There was not anything left for the Board of S'tewards to do in order to prevent, I won't say scission, but to
prevent a great many from saying, "We won't attend any
more as long as he is organist", except to dispense with his
services, and we had before us, as I say, the definite statements of members of the Board of Stewards who knew these
facts, who had heard their fusses and had heard their charges,
and acting on that information, and acti'ng on the statement of
the members of the Boards of the Church who talked to me
and of various other members of the Board, it had to take
that action and it was the only vacation it could take.''
Sjmilar testimony to this is given by G. B. Ferebee (M. R.,
p. 54, et seq.) and J. H. Brownley (M. R., p. 60, et seq.),
members of the Church and congregation, and Berryman
Green (M. R., p. 57, et seq.), neither a member nor an attend~
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ant upon the Church services, tells of the conditions surround. ing the plaintiff's home. On pages 59 and 60 he says:

"Q. Will you state now, Mr. Green, the conditions you observed in the apartment occupied by Mr. Zehm1
A. Well, Mr. and Mrs. Zehm were continually quarrelling,
and when I say continually quarrelling, there might have been
a day when they didn't, but they were very boisterous in
their quarrels.

*

*

Q. Did it create any attention to outs!ders, or did you observe thaU
A. Detectives came frequently at the call of somebody.
Where their calls came from I don't know. .
Q. How do you know that Mr. Green 1
A. They came to the apartment there and talked to me. I
know they were detectives, but I can't call their names.''

THE TRIAL COURT 'H POSITION.
The trial court refused to accept the case of Carpenter vs.
Chernical Cornpany, su1Jra, as a proper rule of law (M. R.,
p. 48), and would not aJlow the defendants to show (1) that
the service rendered by the plaintiff was not satisfactory, or
(2) that they were acting in good faith in saying the service
was not satisfactory, and even went so far as (3) to refuse
to allow the defendants to show that the pla!ntiff had broken
his agreement and put himself in such a position that it was
impossible for him to render the service. If it -could be said
the trial court ruled correctly as to (1) and (2), can it be
questioned for a moment that there was error in the ruling
as to (3) 1 If this ruling be correct then the rights of contractors are !u gre~t jeopardy at the hands of defaulting contractors. The error is so palpable, if a parellel case were
available, it would be deemed unnecessary to cite it.
3. No Individual Liability on Defendants.

The defendant's theory of this case is set forth in the demurrer filed (M. R., pp. 7 and 8). In an effort to prove au
individual liability on the defendants the plaintiff was allowed
to introduce certain evidence to show they were members
()f the Board of Stewards of the contractor Church at the
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time of the making of the contract in question and at the time
the plaintiff's services were dispensed with. The evi<lence
shows that the defendants as members of this Board had
11othing to do with the making of the contract (M. R., p. 32);
that. under authority delegated to the Board by the Quarterly
Conference of the Church it appointed the Music Committee
(M. R., p. 44) which committee acted as agent for the Church
iii makfug the contract (M. R., p. 13), and acting in ·a like
representative capacity the Board acted upon the dispensh;tg
with the serv:lces of the said plaintiff. If the defendants as
members of the board are liable, they are liable as members
.only and there Is no individual obligation on them. (Johnson
vs. Welch (W. V a.) 24 S. E. 585.) But under the contract as
made, and with a disclosed principal there is no liability
individually or In representative capacity, if it could be said
the contract is valid and that there were no defenses thereto
.as herein referred to. Richmond, etc.,.Ry. Co. vs. N. Y., etc.,
Ry. Co., an,d Carpenter vs. Chemical Co., supra. It is, therefore, submitted that the evidence objected to as shown in
Certificates of Exception Nos. 5, 6 and 7 (M. R., pp. 71, 72)
should have been admitted.
REFUSING INSTRUCTIONS.
The .defendants requested the trial court to grant but two
instructions, one of which was refused and is .In Bill of Exception No.4 (M. R., pp. 69, 70), as follows:
''The Court instructs the jury that the purpose of the contract in question was to provide appropriate, harmonious
and devotional music for the Church services of the Ghent
Methodist Episcopal Church, South, and that the said plaintiff was to use due dil:lgence at all times to promote said
music to a high degree of excellence and efficiency and to the
satisfaction of the said defendants.
That under the law when one contracts to do work in a
manner satisfactory to the one who is to receive it, if the
thing to be done is to gratify taste, serve personal conv:enience,
or satisfy the individual preference of such person, he is the
sole judge of whether the work is satisfactory to him and may
arbitrarily decline to accept it.
Therefore, if you believe from the evidence that the services
to be rendered by the said plaintiff under the contract in
question were to gratify taste, serve personal convenience
or to satisfy individual preference, the defendants were with-
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in their legal rights in dispensing with the plaintiff's services
and ~ou cannot find against them. ''
This instruction is practfcally a reiteration of the second
half of the Demurrer filed ( M. R., p. 8). If the trial c.ourt
erred in overruling this part of the demurrer it likewise erred
in refusing to grant this instruction. What has been said in
that connection is appli'cable here and need not be discussed
further.
·
5. Objectionablelnstructions Granted.

Over the objection of the defendants, the trial court granted
the plaintiff the following instructions;
·
INSTRUCTION NO. 1.
"The Court instructs tl:J.e jury that if.they believe from the
evidence that the defendants entered into a contract with the
plaintiff to pay him $1,200.00 a year in monthly -installments
of $100.00 each, and that Harry J. Zehm, the plaintiff, entered upon the performance of such contract and that there
was a provision of said contract, said contract to be renewed
from year to year unless notice was ~iven as of June 1st of
the year in which said contract ·was running, that the contract
was renewed for another period of one year, and if you further
believe from the evidence that the plaintiff stood ready, able
and willing to fulfill his contract and that the defendants declined to accept his services as provided for in the contract,
then you will find for the plaintiff.'' (M. R., p. 68.)
INSTRUCTION NO. 2.
"The Court instructs the jury that if you find for the plain-·
tiff you can only find against such of the defendants as you
believe from the evidence were present at the meetfng of the
Board and were responsible for the action taken to dispense
with the s.ervices of the plaintiff." (M. R., p. 69.)
These instructions were objected to because there was no
evidence to show any individual liability on the defendants.
Tn the first place they were not parties to the written ccmtract on whfch the action was based. In the second place, the
P.vidence shows that any action taken by them was in a representative capacity on behalf of a. disclosed principal and
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that they were acting within the scope of their authority in
what was done, and in the third place there is no evidence
to show any individual act on the part of any of the defendants named. In Instruction No. 2 the Court told the
jury that if they found for the plaintiff they could only
find against such of the defendants as they believed from the
evidence were present at the meeting of the Board and were
responsible for the action taken. to dispense· with the services
of the plaintiff. There is no proof in the record of any individual act on the part of any defendant at the meeting of
the Board in question. In other words, if there were individual liability it would have been necessary for the plaintiff
to have shown the individuals who were responsible by some
action on their part in order to hold them liable. rrhls, the
record fails to disclose. Furthermore, the instructions absolutely close the case against the defendants without permitting
them to introduce any evidence to show that even though thG
contract were a valid binding contract which created an individual liability against them, it had been br~echecl by the
plaintiff himself and that his services were dispensed with
because he could not do what he had contracted to do.

It is, therefore, submitted that the trial court committed ·
r-oversible error in granting these instructions oYer the objection of the defendants.
6.

The Trial Cou1·t Refuses to Set the Ferdict Aside.

On instructions granted by the Court and the evidence "Wl1ich ·
thr.y were allowed to hear the jury returned the following verdict": "We, the jury, find for the plainti·ff in the sum of $1,-

200.00." (M. R., p. 67.) The defendant.:>, h5r counsel, moved
the Conrt to set the verdict aside and enter up judgment for
the defendants on the grounds that (1) it was contrary to
the law and the evidence; (2) that it was not supported by the
evitlence; (3) that under the law and the evidence the jury
eoul<l have rightly returned a verdict for the defendants
on1y; (4) that the Instructions granted hy the Court on behalf of the plaintiff are not supported h;r the evidence; and
(i5) that the verdict is void for want of form and certainty.
The· trial court overruled this motion to which exception was
duly taken (M. R., p. 67).
In view of what has been said, it is deemed necessary to
consider the last one only, viz.: that the verdict is vo:i'd for .
want of form and certainty. There were a number of de-
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fendants named in the notice of motion, some of whom were
served with process and before the court; some of whom were
present at some of the meetings of the Board of Stewards, as
shown by evidence introduced by the plaintiff; and some of
the defendants named had nothing to do with the contract, the
employment or discharge of the plaintiff in any manner whatsoever. It fs, therefore, respectfully submitted that in order
for the verdict of the jury to be valid it was necessary for
them not simply to find a general verdict in favor of the plaintiff, as was done, but to find a verdict against the separate
individuals whom they may have believed from the evidence
and under the instructions of the court liable to the plaintiff.
Under the verdfct as rendere9., in order for the Court to enter
up judgment it has been necessary for the Court to assume
the province of the jury and to say who of the number of
defendants sued were liable and who were not liable. Conceding for the sake of argument that there was an individual
liability it is r~spectfully submitted that the verdict of the
jury in the ge:Qeral form in which it was returned is too vague
and uncertain and, therefore, for these reasons is void.
.TUDGMENT OF THE COURT.
Over the objection of the defendants the trial court entered
the following judgment:
''And now in said Court on the 7th day of March, 1927.
This day came again the parties, by their attorneys, and
the defendants' motion for a new trial heretofore made being fully heard by the Court, is sustained, as to the defendants, N. H. Gowing and A. J. Hall, and the said motion is
overruled as to the other defendants.
It is, therefore, considered by the Court that the plafntiff
recover of C. S. Forsberg, G. B. Ferebee, J. H. Brownley,
F. S'. Hancock, A. B. Lacy, R. R. Richardson, A. L. Griffin,
Walter Hitt, F. S. Sager, Dr. 0. L. Harrell, Dr. N. G.
Wilson, Dr. J. L. Walker, F. Oden'hal, C. N. Burgess, A. J.
Clay, A. L. Eggleston, Mrs. J. Carl Peck, J. Carl Peck
and I. F. Truitt, individually and as members of the Board
of Stewards of the Ghent Methodist Episcopal Church, South,
the sum of Twelve Hundred Dollars, with interest thereon
from the 17th day of February, 1927, until paid, and his costs
in this behalf expended.''
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To which ruli'ng and judgment of the Court the said defendants excepted.
The judgment entered is objectionable, ;first, because it is
the defendants' theory of the case that there is no individual
liability on them. This has been fully discussed. In the second place the judgment is not only against them as individuals but as members of the Board of Stewards of the
Ghent Methodist Episcopal Church, South (as members of
the Board of Stewards) while they are only before the Court
in their individual capacity. The officer's returns show that·
they were only served individually, and appearance made
as to those "on whom process had been served" (M. R., pp.
5, 6 and 7).
Wherefore, your petitioners pray that a writ of error and
supersedeas to the judgment complained of may be awarded
them; that for the errors assigned the said judgment be reversed; that judgment may be entered by this court for them
and that they may have such other relief as their case may
require and to the court shall seem proper.
Respectfully submitted,
THOMAS W. SHELTON,
ALFRED ANDERSON,
Counsel for Petitioners.
I, Thomas W. Shelton, of the City of Norfolk, Virginia, an
attorney at law, practicing in the Supreme Court of Appeals,
do certify that in my opinion the decision of the Court of
Law & Chancery of the City of Norfolk in the action at law
of Harry J. Zehm vs. C. S. Forsberg, et als., should be reversed by the Supreme Court of Appeals of Virginia.
Given under my hand this 19th day of April, 1927.
THOMAS W. SHELTON.
Receiyed April 20, 1927.

H. S. J.
Writ of error allowed and supersedeas awarded. Bond
$1,500.00.
R. H. L. CHICHESTER.
To the Clerk at Richmond.
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VIRGINIA:
PLEAS before the Court of Law and Chancery of the
·City of Norfolk, at the ·Court house of said City, on the
7th day of March, 1927.
BE IT REMEMBERED, that heretofore, to-:Wit: On the
6th day of. December, 1926, came Harry J. Zehm, plaintiff; by
his attorney, and filed in the Clerk's Office of said Court his
Notice of :Motion for Judgment, against C. S. Fosberg, A. B.
Lacy, J. Carl Peek, A. J. Clay, C. N. Burgess, J. H. Branton,
J. H .. Brownley, Mrs. A. W. Creecy, A. L. Eggleston, G. B.
·Ferebee, N. H. Gowing, A. L. Griffin, A. J. Hall, F. S.
Hancock, S. B. Harrell, Dr. C. L. Harrell, Walter Hitt, Dr.
L. F. Magruder, F. Oden'hal, Mrs. J. C. Peck, R. R. Richardson, F. S. S'egar, I. F. Truitt, Dr. J. L. Walker, Dr. N.
:G. .Wilson, individually, and as members of the Board of Stewards of the Ghent Methodist Episcopal Church, South,
defendants, in the wor~s and figures following:
NOTICE OF MOTION.
To .C. S. Fosberg, American Peanut Corp., 601 Water St.,
Norfolk, A. B. Lacy, Railway Supplies, Bank of Commerce,
Norfolk, J. Carl Peck, Guaranty Title & Trust Co., Plume St.,
Norfolk, A. J. Clay, S'outhern Distributing Co. Norfolk, G. N.
Burgess, McAllister Apt., Westover Ave., J. H. Branton,
Phillip Levy & Co.,· Norfolk, .J. H. Brownley, Ames &
Brownley Inc. Granby St. & Freemason, Mrs. A. W. Creecy,
425 Warren Crescent, A. L. Eggleston, Trust Co. of Norfolk,
G. B. Ferebee, The Nottingham & Wrenn Co. N.H. Gowing,
1125 Westover Ave., A. L. Griffin, Chesterfield Heights, A. J.
Hall, Geo. W. Duvall & Co., Walter St., F. S. Han- ·
page 2 ~ cock, 704 ·Colley Ave., S. B. Harrell, Norfolk Coal & ·
Ice Co., 505 Front St., Dr. C. L. Harrell, 136 W.
York St. Walter Hitt, Hitt & Brown, 137 W. Charlotte St.,
Dr. L. F. Magruder, Raleigh Ave., F. Oden'hal, 824 Baldwin
Ave., Mrs. J. C. ·Peck, Algonquin Park, R. R. Richardson,
Bank of Commerce Bldg., F. s·. Sager, Chesapeake Fuel Co.,
Jnc., Carolina Ave., Ocean View, or Norfolk Coal & Ice Co.,
Norfolk, I. F. Truitt, Truitt's Pharmacies, Dr. J. L. Walker,
Medical Arts Bldg., Dr. N. G. Wilson, Medical Arts Bldg., in:
dividually and as members of the Board of Stewards of the
GhE-'nt M~thodist Episcopal Church, South.
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TAKE NOTICE, That on the 18th day of December, 1926,
at 10 :00 A. M. or so soon thereafter as I may ·be heard, I shall
appear before the Judge ·of the Court of Law and Cliancery
for the City of Norfolk, Virginia, and move the said Judge
of said Court for a judgment against you and each of you in
the sum of $1,200.00, the same being due by virtue of a breach
of the contract entered into on the 31st day of May, 1924,
between myself and your sub-committee known as the Music
Committee, consisting of A. L. Griffin, A. B. Lacy and Dr.
N. G. Wilson, a sub-committee and members of the Board
of Stewards to authorize and empowered by the Board of
Stewards of the Ghent Methodist Episcopal Church, South,
to enter into negotiati-ons with me and enter into a contract,
a copy of which is filed as "Exhibit A", and made a part
of this notice, and subsequent to the notice given me, to-wit:
by the Secretary of the Board of Stewards of the Ghent
Methodist Episcopal Church, J. Catl Peck, dated October 15;
1925, the Board of S'tewards acting in their own behalf and
as a body, to-wit: the Board of Stewards of the Ghent Methodist Episcopal Church, t'o act and vote to dispense of my
· ~ervices of which action you gave notice through
page 3 ~ and by your Secretary; J. Carl Peck, on October
15, 1925, breach the whole of said contract, that
you did not give notice of such cancellation as provided rn·
the last paragraph of the contract in part says as follows:
''This agreemnt shall remain in effect one year from September 1st, 1924, and continue from year to year thereafter
until notice of cancellation is given by either party tu the
other not later than June 1st of any such· subsequent year."
I ha..ve demanded of you my salary and I have tendered
you my services in good faith and strict compliance with the
GOntract entered into on the 31st day of May, 1924, which you .
have refused to pay in violation of said contract, a copy of
which contract is hereto attached and ·made a part of this
notice.
HARRY J. ZEHM.
By WALTER-SIBERT,
His Attorney.

i8

Supreme Court of Appeals of Virginia. ·

GHENT METHODIST EPI8COP AL · CHURCH; SOUTH.

J. B. Winn, D. D .. Pastor.
523 Raleigh Ave.,
Norfolk, Va.
This agreement made this 31st day of May, 1924, between
Ghent Methodist Epfscopal Church South by its Music Committee, Party of the :first part and Harry J. Zehm:, party of
the second part, both of Norfolk, Virgfnia.
WITNESSETH: That for and in consideration of the conditions hereinafter set forth, the party of the first part agrees
to employ the party of the second part as Organist Director
of its Church, and Choir music, and the party of the s·econil
part agrees to accept the possition, attend and
page 4 ~ serve at all regular services and necessary rehear. · sals, and in general to serve to the best of hi's ability,
using due· diligence at all tii:nes to promote the Church music
of the party of the :first part to a high degree of excellence
and efficiency.
It is further agreed that for the satifactory performance
of these things the party of the :first part agrees to pay to
the party of the second part Twelve Hundred Dollars per
annum payable in equal monthly installments, provided, however, that the party of the second part furnished an acceptaable substitute at his own ex;pense when it is necessary for
him to be absent :from his duties, except that one month va:cation will be allowed during the summer season with full
pay, but with the understanding, however, that during such
period a satisfactory substitute will be furnished by the
party of the second part at an additional cost to the party of
the :first part not exceeding $40.00.
.
The purpose of this agreement is to provide appropriate
harmoni'ous and devotional music for the Church services of
the party of the :first part and in subscribing hereto the parties
agree, each with the other, to co-operate solely toward that
end.
.
This agreement shall remain in effect one year ft~om Sep. tember 1st, 1924, and continue from year to year thereafter
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until notiee of cancellation is given by either party to the
other not later than June 1st of any such subsequent year.
A. L. GRIFFIN.
A. B. LACY.
N. G. WILSON.

. . HARRY._J. ZEHM.
page 5 ~

Executed in the City of Norfolk, Va., this the 2nd
day of Dec., 1926, by serving a copy hereof on-J:C.
Peck, Mrs. J. C. Peck, A. B. Levy, A. L. Griffin, :ln uerson.

C. H. TUMBLESON,
Sergt. City of Norfolk, Va.
By WM. CARMINE, Deputy.
Executed in the City of Norfolk, Va., this the 2nd day of
Dec., 1926, by serving a copy hereof on A. L. Eggleston, R. R.
Richardson, J. H. Branton, C. Fqsberg, in person.

C. H. TUMBLESON,
Sergt. City of Norfolk, Va.
By WM. CARMINE, Deputy.
Not finding C. N. Burgess at his usual place of abode I
executed the within in the City of Norfolk, Va., this 2 day of
Dec., 1926, by delivering a copy hereof to his wife, she being
then there, a member of his family and over the age of 16·
years and giving information of its purport to her.
C. H. TUMBLESON,
8.ergt. City of Norfolk, Va.
By C. B. LESNEE, Deputy.
Executed in the City of Norfolk, Va., this the 2nd day of
.Dec., 1926, by serving a copy hereof on Mrs.· A .. W. Creecy,
S'. B. Harrell, Dr. L. F. Magruder, Dr. J. L. Walker, in person.
C. H. TUMBLESON~
Sergt. City of Norfolk, Va.
By C. B. LESNER, Deputy.
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Executed in the City of Norfolk, Va., this the 2nd day of
Dec~, 1926, by servi'ng a copy hereof on J. H. Brownpage 6 ~ ley, Dr. C. L. Harrell, Dr. N. G. Wilson, in person.
C. H. TUMBLESON,
Sergt. City of Norfolk, Va.
By C. B. LESNER, Deputy.
Not finding A. J. Clay at his usual place of abode I executed the within in the City of Norfolk, Va., this 2 day of
Dec., 1926, by delivering a copy hereof to his wife,. she being
then there a member of hiS: family and over the age of 16.
years and givi'ng information of its purport to her ..
C. H. TUMBLESON,
Sergt. City of Norfolk, Va.·
By C. B. LESNER, Deputy.
Not finding F. S. Hancock at his usual place of abode, I
executed the within in the City of Norfolk, Va., this 2 day of
Dec., 1926, by delivering a copy hereof to his wife, she being
then there a member of his family and over the age of 16
years and giving information of i'ts purport to her.
C. H. TUMBLESON,
Sergt. City of Norfolk, Va.
By C. B. LESNER, Deputy.
Not finding N. H. Gowing, at his usual place of abode I executed the within in the City of Norfolk, V a., this 2 day of
Dec., 1926, by delivering a copy hereof to his wife, she being
• then there a member of his family .and over the age of 16
years, and gi'ving information of its purport to her.
.C. H. TUMBLESON,
Sergt. City of Norfolk, Va.
By C. B. LESNER, Deputy.
page 7

~

Not finding G. B. Ferebee, at his usual place of
abode I executed the within in the City of Norfolk,
Va., this 2 day of Dec., 1926, by delivering a copy hereof to
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his sister Annie, she being then there a member of his family
and over the age of 16 years and giving information of its
purport to her.
C. H. TUMBLESON,
Sergt. City of Norfolk,_ Va.
By C. B. LESNER, Deputy.
And afterwards : In said Court on the 2oth day .of December, 1926.
This day came the parties, by their attorneys, and on defendant's motion, on whom process has been· served, leave
is granted them to file their demurrer, and the plaintiff joined
in the said demurrer, which being fully heard by the Court,
is overruled, to which action of the Court in overruling said
demurrer the said d.efendants excepted.
DEMURRER.
The defendants, upon whom process has been served, come
by their attorneys and say that the notice of motion for judg- ·
ment filed against them is insufficient in law and name the
. following as the grounds of their demurrer:

i. The contract upon which the action is based is in writing, and fs free from ambiguity. It speaks for itself. Though
made by a music committee, the principal is disclosed and
as a matter of law or fact said contract neither creates by
implication nor by disclosure any liability on any of said
defendants. The State statutes for such cases made and provided determine how a binding contract must be
page 8 ~ made with a Church and being a matter of statute,
the statutes must be followed. It is apparent from·
the contract and pleadings that this has not been done, and the
contract can create no liability upon the said defendants, or
any of them.
2. That if the contract were one which created any liability
upon the said defendant~, or any of them, said contract shows
on its face that its purpose was to provide appropriate, harmonious and devotional music for church services, and that
the said plaintiff was to use due diligence at all times to promote said music to a high degree of excellence and efficiency;
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to the satisfaction of the church; that under the law wheh
one contracts to do work in a manner satisfactory to one who
i's to receive it, if the thing to be done is to gratify taste, serve
personal conscience or satisfy the individual preference of
such person, he is the sole judge of whether the work is satisfactory to him and may arbitrarly decline to accept it. It is
manifest from the contract that the service to be rendered
could be none other than to gratify taste and to satisfy indiv:i'dual preference.
Therefore, if the contract in question be that of the defendants, they were within their legal rights if they refused to
continue the service and cannot be held liable thereof.
ALFRED ANDERSON,
p. d.
And afterwards: In said Court on the 17th day of F'ebruary, 1927.
This day came the parties, by their attorneys, and then
came a jury, to-wit: A~ D. Overmyer, J. F. Jones, M. M.
Mann, C. L. Randolph, M. L. T. Davis and J. G. Nixon, who
being sworn the truth to speak upon the :i'ssue joined, and
having heard the evidence, returned a verdict in these words:
"We, the jury, find for the plaintiff in the sum of
page ·9 ~ $1,200.00.''
Whereupon the said defendants, by counsel, moved the
·Court to set aside the verdict of the jury and grant them a
new trial on the ground that the said verdict is contrary to
the law and the evidence the further hearing of which motion
i's continued.
And now, in said Court, on the 7th day of March, 1927.
This day came again the parties, by their attorneys, and
the defendants' motion f<Jr a new trial heretofore made being
fully heard by the Court, is sustained, as to the defendants,
N. H. Gowing, and A. J. Hall, and the said motion is overruled as to the other defendants.
· ·
It is, therefore, considered by the Court that the plaintiff
recover of C. S. Fosberg, G. B. Ferebee, J. H. Brownley,
F. S. Hancock, A. B. Lacy, R. R. R:i'chardson, A. L. Griffin,
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Walter Hitt, F. S. S'ager, Dr. C. L. Harrell, Dr. N. G.
·Wilson, Dr. J. L. Walker, F. Oden 'hal, ·C. N. Burgess, A. J.
Clay, A. L. Eggleston, Mrs. J. Carl Peck, J. ·Carl Peck and
I. F. Truitt, individually and as members of the Board of
Stewards of the Ghent Methodist Episcopal Church, South,
the sum of Twelve Hundred Dollars, with interest thereon
from the 17th day of February, 1927, until paid, and his costs
in this behalf expended.
To which ruling and judgment of the Court the said defendants excepted.
At the_instance of the said defendants, who desire to present to the Supreme Court of Appeals a petition for a writ
of error and supersedeas to this judgment it is ordered that
when the defendants or some one for them shall give bond
·
with surety before the Clerk of this Court in the
page 10 ~ penalty of Thirteen Hundred Dollars, conditioned
according to law execution of this judgment shall
be suspended from that date for a period of sixty days from
the expiration of this term of Court.
.
·
On motion of the said defendants, by counsel, after reasonable notice in writing to the plaintiff of the time and place
they were granted leave to file herein their Bills of Exception Numbers 1, 2, 3, 4, 5, 6, 7 and 8, which are accordingly
:filed and made a part of the record in this case.
The following are the Bills of Exception referred to in
the foregoing order:
BILL OF EXCEPTIONS NO. 1.
BE IT REMEMBERED, that upon the trial of this action
and after the jury had been sworn to try the issue joined the
plaintiff and the defendants, respectively, to sustain the issue
upon their respective parts introduced the following evidence~
page 11 }

Mr. Sibert: I call for the minutes of the Board
of Stewards of the Ghent Episcopal Church at which
the question of the employment of Harry J. Zehm, the plaintiff here, was discussed, and at which the question of dis~
charging him was discussed.
The Court: Can you get those, Mr. Anderson¥·
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.Mr. Anderson: I don't know whether they are such minutes
as we can produce.
·Mr. Sl.bert: ·I want all minutes referring to the discharge
of Mr. Zehm, minutes of the meeting at which that question
was discussed, showing who was .Present.
Mr. Anderson: There are no minutes as to the employment of this man, but I think we can produce the minutes as
to his discharge.
Mr. Sibert: There were no minutes with reference. to his
employment Y
. Mr. Anderson: No.
· Mr. Sibert: It was testified that a committee was appointed
and empowered to employ him. You .certainly have minutes
showing that.
Mr. Anderson: There is a minute appointing the committee at the annual meeting, but nothing pertaining to the contract in question.
page 12 ~

.
HARRY J. ZEHM,
the plaintiff, being first duly sworn, testified as

follows:
Examined by Mr. Sibert:
Q. Your name is Harry J. Zehm Y
A. Harry J. Zehm.
Q. ·And your occupation is that of musician Y
A. Musician and organist.
Q. Mr. Zehm, how long have you been playing an organ for
churches?
A. Well, I· played before I went abroad. I played ab<;~"ut
two years before I went abroad. That was when I was four.teen years old. I stayed out for seven years abroad and came
· back and took up church work again and have been at it
since.
·
Q. How long have you been doing church wo:rk?
A. I suppose about twenty-seven or twenty-eight years
altogether.
Q. Mr. Zehm, did you enter into a contract with the Ghent
Methodist Episcopal Church as organ:lst for that church Y
A. I did.
'
Q, r am handing you a contract. Is this the contract that
vou entered into T
· ·A. It is.
Q. Read that contract to the jury.

0. S. Forsberg, et als., v. Harry J. Zehm.
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Note: The contract is. marked "Exhibit 1", and
is read to the jury as follows:

"-GHENT METHODIST EPISCOPAL CHURCH SOUTH

J. B. Winn, D. D., Pastor,
523 Raleigh Ave.
Norfolk, V a.
This agreement made this 31st day of May 1924 between
the Gh-ent Methodist Epi'scopal Church South by its Music
Committee, party of the first part and Harry J. Zehm, party
of the second part, both of Norfolk, Virginia.
Witnesseth:- That for and in consideration of the conditions hereinafter set forth, the party of the first part agrees
to employ the party of the second part as Organist-Director
of its church and Choir music, and the party of the second
part agrees to accept the position, attend and serve at all
regular servi'ces and necessary rehearsa1s; and in general to
serve to the best of his ability, using due diligence at all times
to promote the Church music of the party of the first part to
a high degree of excellence and efficiency.
It is further agreed that for the satisfactory performance
of these things the party of the first part agrees to pay to the
party of the second part Twelve Hundred Dollars per annum payable in equal monthly instalments, provided however that the party of the second part furnishes an acceptable 'substitute at his own expense when 1t is necessary for
him to be absent from his· duties, except that one month's
vacation will be allowed during the summer season with full
pay, but with the understanding however, that during such
period a satisfactory substitute will be furnished by the party•
of the second part at an additonal cost to the party of the
first part not exceeding $40.00.

The purpose of th!s agreement is to provide appropriate,
harmonious and devotional music for the Church services of
the party of the first part, and in subscribing hereto the
parties agree, each with the other, to co-operate solely toward that end.
This agreement shall remain in effect one year from S'ep-
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tember 1st, 1924, and continue from year to year hereafter
until notice of concellation is given by either party to the·
other not later than June 1st of any such subsequent year.
(Signed) A. L. GRIFFIN
(Signed) ·A. B. LACY
(Signed) N. G. WILSON
Music Committee.''
(Signed)

HARRY J. ZEHM.

page 14 ~ By Mr. Sibert:
·
Q. Now, did you receive a notice of cancellation
as is provided in this paragraph, the last paragraph of this
contract?
A. I did not.
·Q. Did you give to the church any such notice?
A. I did not.
Q. What month in 1924 and 1925; that is, beginning September 1st, 1924, and ending September lst, 1925, did you
take your vacation?
A. I took it in August.
Q. Did you report for duty then on the 1st of September?
A. I reported a few days previous to the :first and told them
I was ready to go on duty on the first of September.
Q. Did you go on duty then?
A. I did not. I was told that my vacation would be extended one month or to the 1st of October?
Q. Who did you talk to then r
A. Mr. Arthur Griffin.
Q. A. L. Griffin?
A. Yes.
o
Q. One of the members of the Music Committee?
A. Chairman of the Music Committee.·
Q. Do you know who constituted the Board of S'tewards at
that time in the Ghent Methodist Church?
page 15 ~ A. No, I don't know the Board of Stewards. All
I knew was the Music Committee.
Q. Which was A. L. Griffin, A. B. Lacy and N. G. Wilson'{
A. Yes.
Q. What was that conversation about the month of September?
A: Well, in the meantime, as the other attorney referred

·'?,._____
--~-

----------------
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to, was the acid throwing case, and I was asked to give an
explanation. I told them, "-Gentlemen, I expect to come free.
I expect not to be connected in that case," and anyway I was
told that my vacation would be extended one month pending
the outcome of the trial. After the trial was held, and I am
referring to my wife's trial, I was called back and they said
they had found nothing that implicated me whatever.
Q. Who was that that called you back¥
A. Mr. Arthur Griffin.
Q. Mr. A. L. Griffin f
A. Yes.
Q. He was supposed to be the Chairman of the Musie
Committee?
A. Yes.
Q. All right.
A. Then I was told that-I was ready to go on duty on
the 1st of October. After my vacation had been extended
.another month I reported for work a few days prior to the
·
1st of October and I was told then that it beihg
.page 16 }- discussed pro and con I had better lay off another
Sunday, that one Sunday more wouldn't do any
llarm, and then it was discussed, I suppose, and then the action
that took place in the Board of Stewards. That was the dis<lussion.
Q. When was it you were first notified that your services
had been dispensed with, as they put it?
A. I think it was about the middle of October, the 15th, I
believe.
Q. I am handing you a letter dated October 15th, 1925,
signed by J. Carl Peck, Secretary, Board of S'tewards of
'Ghent Methodist ChurchA. That is the letter.
Q. Is that the letter you received?
A. Yes.
Q. That is the letter you received informing you that your
services had been dispensed with?
A. Yes.
Ql. As of the 1st of $eptember Y
A. As of the 1st of September, yes.
Note: The letter is marked "Exhibit No. 2", and is in
the words and figures following, to-wit:
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"Law Offices of

J. CARL PECK
419 Dickson Building
Norfolk, Virginia.
page 17 ~
October 15, 1925.
Mr. Harry J. Zehm,
Norfolk, Virginia.
Dear Sir~
The duty of writing this letter is very disagreeable to me,
but I am· sure you will permit me to say, by direction of the
Board of Stewards of Ghent Methodist Cliurch, that the Board
regards you as no longer .available as organfst of the church,
and your engagement terminated, as o~ September 1st, 1925,
by the circumstances attending the cessation of your duties.
The Board deeply regrets the unhappy ending of your en- gagement. It believ~s, however, that you appreciate the fact
that it represents a church congregation and that, in view of
all the circumstances to be considered, the continuance of your
services could not possibly be acceptable to the congregation
nor satisfactory to yourself.
If you desire to see me personally touching this matter, I
shall, of course, be glad to talk with you.
Yours very truly,
(S'igned) J. CARL PECK.

J. CARL PECK,
Secretary, Board of Stewards of Ghent Methodist Church."
By Mr. Sibert=
Q. Did they pay you anything on this contract from Sep. tember 1st, 1925, to September 1st, 1926 Y
·
A. No, not even a penny; in fact, not one penny.
Q. Did they pay you for the month of August Y
A. Yes, they paid me for the month of August in the first
year, but when I was off on my vacation I naturally supposed
I would. get that month, anyway.
page 18 ~

CROSS' EXAMINATION.

By Mr. Anderson:
·Q. Mr. Zehm, speaking in musical terms, in renderi'ng or
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performing of music, you speak of it as ·an ear for music or
a like for music or preference for music, don't you~
A. Well, yes.
Q. It is a matter of taste or preference~
A. You must feel what you play, otherwise you can't make
music.
Q. And the same way in the receiving of it, isn't 1U
A. That is up to the recipient and the one who gives it.
That is a matter of opinion.
Q. It is a matter of taste with them, a matter o1 preferencE:: 1
isn't iU
'
A. Yes, it may be to a certain extent, but you could not
have a, whole congregation against ohe man, you know. I
had rather call in a professional musician to judge that.
RE-DIRECT EXAMINATION.

-

By Mr. Sibert:
Q. Was there any expression of dissatisfaction with the
music rendered prior to the termination of your services~
A. Never one word, but on the contrary, early in the spring,
I was asked to continue the following year. They could not
wa1t until June 1st to tell me to stay, but they came about
the 1st of March and asked me to stay another year
page 19 ~ and wanted the contract to run on. That does not
showthey were dissatisfied, does iU
Mr.
Mr.
Mr.
Mr.
dence

Anderson: Don't argue the case.
Sibert: Have you got those minutes, Mr. Anderson~
Anderson: I think they are here.
Sibert: We will rest except to put on this other evito show the connection.

By Mr. Sibert:
Q. Mr. Zehm, did you seek this posit1on or did the Music
Committee seek you~
A. Why, they came after me.
Mr. Anderson: That i's objeetioml.ble and has no bearing
on what developed after the contract was made~ The contract consummated everything after it was entered into.
The Court: I don't think it makes any difference. You
can ask him the question, if you choose.
Mr. Anderson: Exception noted.
Mr. Sibert: We call for those minutes.
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· The Court : I understood you had rested your case.
Mr. Anderson: I don't see any necessity of my proceeding until we get that minute he is calling for. I
page 20 ~ suppose we will have to walt here and see what it
shows.
Thereupon, at eleven A.M., a recess is taken to twelve M.
for the purpose of permitting the defendant to procure the
minute called for.
Twelve o'clock M.
Met at close of recess.
Present: S'ame 'J)arties as heretofore noted.
page 21 ~

Mr. Sibert: For the purpose of the record, I
want to call for the minutes of the meeting preceding May 31st, 1924, and January 1st, 1924, and the minutes of the meeting, first meeting, subsequent to the 31st day
of May, 1924, the date the contract was entered into.
Mr. Anderson: Is this new matter'
Mr. Sibert: These minutes here are way back in 1923.
Mr. Anderson: We have produced all you have called for.
Mr. Sibert: You have brought here loose leaf papers out
of the minute book.
Mr. Anderson: We have tried to get just exactly what you
have called for.
Mr. Sibert: Can you produce the minutes of the meeting
preceding the 31st day of May, 1924?
_ Mr. Anderson: You are asking me a question I can't answer. I don't know whether any such minutes are in existence. If you had called for them before Mr. Forsberg went
-out we would have tried to have gotten them for you, but we
didn't have notice that you wanted them.
page 22 ~ Mr. Sibert: When he went out he went out with
the understanding that we wanted the minutes
showing the transactions on the part of the Board, the number of members present when this agreement was entered into
and the report made to the Board.
Mr. Anderson: In ans:'fer to that, there are no such mi.nutes. The Music Committee never made any report to the
Board. We have produced a set of minutes showing the appointment of the particular Music Committee. What you are
after is s·omething that never existed. You are after a re-
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port of the Music Committee to the Board after their appointment.
The Court: There is no such meeting?
Mr. Anderson: No.
Mr. Sibert: a They say there is no such minute. I want. to
call Mr. Peck as an adverse witness. He is one of the defendants.
CAPT. J. CARL PECK,
called as an adverse witness, being duly sworn,
testified as follows:
page 23 }

•

Examined by Mr. S'ibert:
Q. Your name is J. Carl Peck~
A. Yes.
.
Q. You are a practicing attorney in this city, are you not 7
A. No, I am not practicing now. I am trust officer of the
Guaranty Title & Trust Corporation.
Q. On or about November 5th, 1923, were you, or not, Secretary of the Board of Stewards of the Ghent Methodist
Episcopal Church Y
A. I was Secretary of the Board.
Q. I am haffinding you, Mr. Peck, what is purported to be a
copy of the minutes of that day. Will you look at that report and name the number of the Stewards who were present
at that time?
Mr. Anderson: For the. record, I just want to get in this
'Statement. Our theory of the case is that this is a contract, as
shown on the face of it, between the Ghent Methodist Episcopal Church, South, and Harry J. Zehm, therefore, the question which is now being asked has no bearing on any individual or personal liability of those members, and
page 24 } I think it is objectionable and object to it.
The Court: Objection overruled.
Mr. Anderson: Exception noted.
A. November 5th, 1923, J. H. Branton, J. H. Brownley,
C. N. Burgess, A. L. Eggleston, G. B. Ferebee, G. S.. Forsberg, N. H. Gowing, A. L. Griffin, A. J. Hall, F. S. Hancock, S. B. Harrell, Walter Hitt, F. Oden'hal, J. Carl Peck,
R. R. Richardson, F. S. Sager, J. Lewis Walker and N. G.
Wilson.
By Mr. Sibert:
Q. _How many constituted the entire Board of Stewards?
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A. Twenty-two, I think, at that time.
Q\. Twenty-two?
A. Yes.
Q. How many of them were present at this meeting'/
A. Eighteen.
Q. Eighteen out of the twenty-two?·
A. Yes.
Q. Now, Mr. Peck, when was it you elected-you were
elected Secretary of the Board of S'tewards; do you recall1
A. I don't recall that.
Q. It was, however, sometime prior to this meeting of November 5th, 1923?
A. Yes.
Q. Prior to November 5th, 1923 "!
A. Yes.
page 25 ~ Q. I want to get certai'n portions of this minute in because there are other parts of it I don't
consider relevant. Mr. Peck, the committees of the church,
from whom do they derive their authority?
A. The committees, as they are constituted, are appointment from members of the Board of Stewards and members
of the church.
Q\. They are appointed by whom"!
A. They are elected at an annual meeting, one of which that
is a minute of November 5th, 1923.
Q. Annual meeting of what?
A. Board of Stewards.
Q. So that the creating body of these committees is the
Board of Stewards?
A. Yes.
Q. At the meetfug of November 5th, 1923, who were elected
as your Music Committee?
A. A. L. Griffin, A. B. Lacy and N. G. Wilson.
Q. Now, Mr. Peck, what was the functions and duties of
the Music Committee"!
A: The duties of the Music Committee are to engage some
one to play the organ, some one to sing, and to exercise oversight of music rendered in the church.
Q. Now, Mr. Peck, how long did you continue as Secretary
of the Board after this meeting, do you recall?
page 26 ~ A. I believe I was S'ecretary until the annual
meeting in October or November, 1925.
Q. So that you were Secretary during the entire time that
the question of the employment of the organist discussed in
was considered; is that right?
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A. Yes, I was.
Q. Now, in reading 'these minutes I find that they are
splendidly kept and with considerable detail. Why wasn't
the questio nof the employment of the organist discussed in..
those minutes Y
A. Well, at this meeting, the annual meeting, the various
committeeE! were elected.
By Mr. Anderson:
Q. Will you designate what meeting you are talking about?
A; November 5th, 1923. The question of employing the
singers and organist would not come up at that meeting. It ·
would come up sometime in the following year, and I don't
know just what time. I don't know that it comes up at any
regular time during the year.
By Mr. Sibert:
Q. But when you do employ a singer or an organist, is that
m_atter ever discussed in the Board of Stewards?
A. Well, no report is made by the Music Committee. I
can't say it is never discussed or that a member of the Music
Committee or some member of the Board doesn't
page 27 ~ get up there and say something about our choir
and organist and music, but no formal report is
made by the Music Committee as ~o what is done; as a rule.
·Q. How often would the Board meet each month?
A. The Board meets in regular session once a month.
Q. What time in the month does it usually meet T
A. The first Monday after the first Sunday.
Q. The first Monday after the first Sunday?
A. Yes.
Q. Did you keep the minutes of the meeting held on the
first Monday after the first Sunday i'n June, 1924?
A. I don't recall.
Q. How are these minutes kept, Mr. Peck? They indicate
they may be kept in a loose leaf book. Are they all kept in
one volume, or are they kept loosely li'ke this? ·
A. As I recall there se.ems to be three -books now, three or
four maybe, in which minutes are kept.
Q. And they are loose leaf books?
. A. Yes, it is a binder for loose leav:es.
Q. How many pages, would you say, there were to each
book? How thick or how large are these books?
A. Well, I could not say how many pages. I suppose it
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would be governed by the binding. You would keep putting
them in the bi'nder as long as you could.
·Q. You were Secretary for certainly a couple
page 28 ~ of years Y
A. I don't know how many pages.
Q. About that thick (indicating) Y
A. And there must be three of them; yes.
Q. It would not be a difficult matter for you to locate the
minutes of any particular meeting in those books, would it,
Mr. PeckY
· Mr. Anderson: We have produced everything he has called
for. He is trying to create the impression we are keeping
minutes out. I object to that.
Mr. Sibert: I want the minutes showing all of the trans~
actions with reference to the employment of Mr. Zehm.
· The Court: Whl;!.t was the question Y
Mr. Sibert: I asked him if it would be difficult for him to
locate the minutes of any particular meeting in the books.
The Court: Go ahead.
A. I haven't seen the minute book since November, 1925.
I haven't had it in my hands since.
By Mr. Sibert:
. Ql. But you did keep the records up to that timef
A. If I haa those books in front of me I suppose I could
run through and teil by the dates about any particular meeting. There was not any index kept of the minutes.
page 29 ~ Q. There was no index kept, but they follow in .
Chronological order, one right after the other.
Now, I have here~

.

Mr.
Mr.
Mr.
Mr.

Anderson: Are you offering this in evidence Y
Sibert: I may want to make some reference to it.
Anderson: Are you offering it Y
Sibert": I am not ri'ght now.

By Mr. S'ibert:
Q. Now, Mr. Peck, I have in my hand here what purports
to be the minutes of March ·17th, 1924. Can you say whether
or not A. L. Griffin, A. B. Lacy and N. G. Wilson were at that
time members of the Music CommitteeY
' A. They were.
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Q. Who was elected then on the Music Committee of the
church at that meeting~
.
A. There wasn't anyone elected at that meeting.
Q. Now, who were the members of the Board on March
17th, 1924, as shown by these minutes~

Mr. Anderson: It is understood that th.e same objection
.applies, and an exception is noted.
A. The same people were members of the Board on this
date as were named members of the Board on the previous
date, but the same people were not present at the March 17th
meeting that were present :;tt the November 5th meeting.

page 30

~

By Mr. Sibert:
Q. Who was present at this meeting?
A. There were present at the March 17th, 1924, meeting,
J. H. Brownley, A. L. Eggleston, A. J. Hall, R. R. Richardson, G. B. Ferebee, 0. N. Burgess, A. L. Griffin, I. F.
Truitt, Walter Hitt, S. R Harrell, F. S. Segar, J. L. Walker,
F. Oden 'hal, F. S. Hancock and C. S. Forsberg. I state that
from the minutes. I cannot state that of my own knowledge
in any way whatever because I didn't take the minutes of
March 17th, 1924.
Q\. Mr. Peck, Mr. Forsberg was acting Secretary at that
time, was he not?
A. Yes.
Q. Your official connection Wa!S a member of the Board
and also Secretary of the Board~
A. Yes, but I was not present at that meeting.
Q. Do. you know whether or not you were present at the
meeting held on the Monday after the first Sunday in May,
1924?
A. I don't recollect.
Q. Do you know whether or not you were present at the
meeting held on the first Monday after the first Sunday in
June, 1924~
A. I don't recollect that.
Q. If you were present at either or both of these meetings
would you not have kept the minutes of those meetings?
A. Yes.
·
page 31 ~ Q. Mr. Pec;k, you are still a member of the
Board, are you not?
A. Yes.
Q. Who is your Secretary now~
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A. Mr. N.H. Gowing.
Q. Was. Mr. Gowing elected to succeed you f
A. I believe he was elected in 1925, the fall of 1925.
Q. And succeeded you as Secretary of the Board~
A. That is right.
Q. During the time that you were Secretary of the Board
you had full possession of the minutes~
A. Yes.
Q. The minutes are now in possession of Mr. Gowing, are
they not?
A. Yes, I suppose they are.
Q. Well, that is the proper place. for them'l
A. Yes.
.
·Q. Mr. Peck, the action of that committee created or elected'
by the Board of Slewards, as I understood you to say-they
·were elected by the Board of Stewards and the congregation
had no part in the electing of these committees. In some
· cases they did make reports ; is that true~
Mr. Anderson: Who?
]\1r. Sibert: These sub-com.mlttees.
page 32 ~

A. Oh, yes, I take it that in s(}me cases the subcommittees made reports.

By Mr. Sibert:
Q. Had it been the practice or custom to allow committees
to function as they saw fit and not to make any report to the
Board? ..
A. That was true often times in many committees. A committee would be elected with power to act and the responsibility was put upon them.
Q. In other words, I understand you to say, Mr. Peck, that
the Board empowered the committees that were elected to act
in that scope to which they had been elected; is that right 'l
A. You are asking about the Music Committee, are you¥
Q. I am referring especially to that, but to all of the committees.
·
··
A. It has been the practice of the Music Committee to
handle the employment of the singers and organist and to
oversee the music~
Q. Were, or not, appropriations made by the Board to
cover those expenditures?
A. Yes, the Board made lump appropriations.
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Q. So, whatever the Music Committee did it was authorized to do by the Board?
A. Yes, it was authorized to act.
Q. Now, I hand you what purports to be the minpage 33 ~ utes of October 6th, 1925, at whi'ch time I think
you ·signed them, and ask you if the Board then
did not act as a.Board in reference to the discharge of Mr.
Zehni who was_present at that meeting~
A. At the meeting of October 6th-

Mr. Anderson: Put the same objection in.
The Court: Let the same objection run to all of this.
Mr. Anderson: All ri'ght; if it is so understood.

..

A. At the meeting of October 6th, 1925, there were present
C. S. Forsberg, G. B. Ferebee; J. H. Brownley, F. S'. Hancock, A. B. Lacy, N. H. Gowing, R, R. Richardson, A. L.
Griffin, Walter Hitt, A. J. Hall, F. S. Sager, Dr. C. L. Harrell, Dr. N. G. Wilson, Dr. J. L. Walker, F. Oden 'hal, C. N.
Burgess, A. J. Clay, A. L. Eggleston, Mrs. J. Carl Peck, J.
Carl Peck and I. F. Truitt. ·
By Mr. Sibert:
Q. They were present at that time?
A. Ye·s.
Q. Is there any indication there as to their voting or taking any action with reference to that phase of the question 1
A. There is no reference in these minutes to voting with
respect to the discharge of him.
page 34 ~ Q. I will ask you then whether or not these members of the Board whom you have just read were
present and. acqui'esced in the action indicated there, and authorized you to write the letter that has been introduced in
evidence.
Mr. Anderson: I think the minutes speak for themselves,
and I object unless he can distinctly recollect.
A. I have no recollection of it.

.

.

,..

By Mr. Sibert:
Q. You have no independent recollection at all~
A. No. The minutes here state what happened.
Q. The minutes state that, "On motion of J. H. Brownley,
seconded by G. B. Ferebee, resolved that the services of Mr.
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Harry J. Zehm, as organist of the church, be and they hereby
are dispensed with as of September 1st, 1925; and that the·
Secretary of the Board is hereby directed to write a letter
to Mr. Zehm advising him of the. action of the Board". That
is a resolution offered at that time by Mr. BrownleyY
A. Yes.
Q. And in pursuance of this and following direction of,
this resolution you wrote the letter that ha•s been introduced.
in evidence, your letter to Mr. Zehm ~
A. Yes, I wrote him a letter.
Mr.. S'ibert: I am still asking, when we adjourn, if they
can get those minutes, I wish they would.
page 35 ~ Mr. Anderson:. Are you through with this?
Mr. Sibert: Yes.
The Court : They are not in evidence Y
Mr. Anderson: No. I will give them back to Mr. Forsberg
now. Is this your caseY
Mr. Sibert: I don't know whether I want to examine Capt.
Peck until you get through.
Mr. Sibert: I am turning him over to you for cross examination.
Mr. Anderson: If you ·are not through with your case I
will wait.
Mr. Sibert: I am turning him over to you for cross examina·
tion.
Mr. Anderson: I reserve the right to cross examine Capt.
Peck.
·
·
The Court : All right.
Mr. Sibert: I want to call Mr. Ferebee as an adverse wft.
ness.
G. B. FEREBEE,
called as an adverse witness, being duly 'SWorn, testified as
follows:

Examined by Mr. Sibert:
Q. ·Mr; Ferebee, you were a member of the Board of Stewards of the Ghent Episcopal Church, were you not, in 19231
1924 and 1925 Y
'
page 36 ~ A. Yes, sir.
Q. Was the question of the organist of the Ghent
Methodist Church ever discussed with you by the Board or
M11sic Committee?
A. I don 't think so.

·~.
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Q. Never had been f .
A. Not formally certainly. There might have been something said informally.
Q. Were they, or not, as Mr. Peck testified, empowered by
the Board of S'tewards to employ your singers and organist?
A. Yes.
Q. Who were the members of the Board at the time Mr.
Zehm was employed?
A. I don't know. I could not tell you from memory.
The Court: Haven't you that in the minutes?
Mr. Sibert: They haven't produced the minutes as of that
time.
The Witness : I could not tell you.
By Mr. Sibert! ·
Q. It seems from the minutes of November 5th, 1923, and
of March 17th, 1924, the Board was made up of the same mem·
bers of the church?
A. Not necessarily.
Q. But it seems so from these minutes.
A. The minutes may show it and it may be true. I could
not say.
page 37 }- Q. If they were the members of the Board of
Stewards on November 5th, 1923, and attended a
meeting at that time, and again were members at a meeting
on March 17th, 1924, just a few months later, and the min·
utes show they attended the meeting, attended the meeting
then as members of the Board there was no change in the
personnel?
A. There may have been changes. Sometimes new mem·
hers are added to the Board.
Q. But in your minutes of November, 1923, and your minutes of March, 1924, they show the same members of the
church being members of the Board of Stewards so that by
that they would be the same members, would they noU
A. If the minutes show it.
. Q. The pers~nnel had not been changed. Now, according
to the minutes of October 6th, 1925, the minutes !:!how the same
list of names as members of the Board as do the minutes of
March 17th, 1924, and of November 5th, 1923, so that would
indicate, would it not, that the members at the meeting on
October 6th, 1925, were the same members as formerly consiituted the Board f

~
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A. Yes, if the minutes indicate that. There may have been
other members elected in there who were not present. If the
minutes indicate they are the same, I suppose they are.
Q. The same names are used in the minutes 't
page 38 ~ A. If they so indicate it they were the members
of the Board.
·
Mr. Sibert: I think that is all I want to show by Mr. Ferebee. Answer Mr. Anderson.
By the Court :
Q. How is the Board of Stewards elected r
A. They are nominated by the pastor and the Board elects:.
Q. The Board elects itself?
A. Yes, on the nominations of the pastor.
Mr. Anderson: I want to get in illy motion to exciude the
evidence of Mr. Ferebee as failing to show any relevant evidence bearing on individual liability of the parties sued.
The Court : Motion overruled.
Mr. Anderson: Exception.
By Mr. Anderson:
.
Q. Do you mean by that the Board of S'tewards !s elected
. -elects itself after nominations by the pastor, or are they
just appointed by the pastor?
A. No, the pastor nominates and the· Board elects by vote.
Q. How is the Board originally started 1
A. I will have to get Capt. Peck to explain that.
Mr. Anderson: I will ask him about that, then.
page 39 ~

A. B. LACY,
called as an advers witness, being duly sworn, testified as follows:
Examined by Mr. Sibert:
Q. Mr. Lacy, are you one of the members of the Music
Committee of the Ghent Methodist Episcopal Church?
A. I was, yes, sir.
·
Q. You indicate that you are not now1
A. I am not now.
Q. You were in 1923, 1924 and 1925 r
A. Up to November, 1925.
Q. Up to November, 1925, when you had a new election~
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A. Yes, sir. .
Q. Mr. Lacy, you have been in Court here and have heard
the testimony of Mr. Peck as to how you were created and
that you were given the power to act. Is that correct Y
A. That power to act was implied rather· than distinctly
accepted at any of the meet~ngs.
Q. Is it, or not, a fact that when you employed singers or
an organist and musicians that it is accepted by the Board Y
A. Yes; sir.
Q. Afterwards Y
A. Yes.
; Q. Mr. Lacy, did the Board object, or have they ever objected, to your employing an organist, any organist
page 40 ~ that you employed other than the action of October
6th, 19257
.•
· A. No, sir.
Q. They accepted the services of those people whom you
employed?
·
A. Yes, sir.
Q. And paid for it Y
A. Yes, sir.
Q. Mr. Lacy, did you go to the Court an.d ask permission
to create an obligation against the church as contemplated
by a section of the Virginia Laws Y
.A. No, I didn't apply to any Court for any authority to do'
anything.
Q. Then you were acting solely in the authority vested in
you by the Board of Stewards Y
A. We wer.e acting because all Music Committees that had
preceded us had acted in the same way.
Q. And they were all elected or appointed by the Board of
Stewards from the church Y
A. Ele~ted among the Board of Stewards.
Q. As a matter of fact, from the testimony of Mr. Ferebee
it seems as tliough the Board of Stewards is almost a selfperpetuating organization, that they are supreme ln authority?
A. I would be glad to clear up that point if you would like
me to do so.
page 41 ~ Q. I am not asking you to clear it up, but I am
asking youA. Ask the question again and I will answer it.
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By the Court:
Q. Let's have it cleared up while we are on it Y
A. I would just like to say that the Stewards are nominated
by the pastor and are elected by the Quarterly Conference.
·Q. Not by the Board Y
A. No, sir.
Q. The pastor does not nominate to. the Board?
A. No, nominates to the· Quarterly Conference and the
Quarterly Conference elects.
By Mr. Sibert:
Q. Now, how is the Quarterly Conference created Y We
have just simply' shifted the scenes.
A. I am just thinking of words to describe it, if I know.
The Quarterly Conference is presided over by the Presiding
Elder and it is constituted of the pastor in charge, the superintendent who has charge of the local S'unday school and the
Recording Steward, members of. the Board of Stewards, and
the President of the Woman's Auxili'ary Society.
By the Court:
·Q. And there may be others?
A. Yes, there may be others, but I can't recall who.
page 42 ~ By Mr. Sibert:
Q. They are all made up out of that one church Y
A. Yes, with the exception of a Presiding Elder.
· Q. He presides over that?
·
A. Yes.
Q. They are all made up of that particular congregation T
A. Yes.
Q. So that the Board of Stewards wo;uld constitute a majority vote?
A. Yes, there were more Stewards than there were superintendents of S'undays schools or Presidents of Auxiliary
Societies.
Q. Mr. Lacy, did you make a report of the fact that you
had employed all other organists Y
A. I don't know that we made any report of the fact as a
report. ·It was generally known when Mr. Zehm took office,
but as to any official report, we made none.

----------------------...,.------,
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Q. This contract was entered into on the 31st day of May,
and Mr. Zehm was to begin work as organist on the 1st day
of September following. Did or did not the Board of Stew, ards know that he was employed as organist prior to his going to work as organist?
A. I wouldn't say they didn't because it was a matter of
common interest and I suppose everybody almost fn the con. gregation knew it probably. There was no secret
page 43} about it.
Q. He was employed in the same manner as you
had employed all other organists ~
A. No, sir.
Q. In what respect did it differ?
A. It had been their practice to employ an organist from
year to year with a verbal understanding. We had heard
of cases where other churches had employed organists who
left them during the year for perhaps good and sufficient
reasons, but we didn't know as we were not interested fn that,
and it seemed to be ·the practice of many of the churches in
Norfolk to make their music arrangements further in advance of the contract, so-called contract music year, which
begins September 1st._ In order to provide ourselves with
an organist it was necessary to act considerably in advance
of the time when the new organist would begrn his services.
In order to avoid any possibility of being left during th~
year. without an organist, learning that other churches had
written contracts, we prepared one and presented it to Mr.
Zehm, and unless I am very much mistaken that is the first
written contract under which any organist was employed
there.
Q. And in that respect ft did differ?
A. As I recal1 yes, sir.
Q. The Music Committee of the Board of Stewards prepared that contract and presented it to Mr. Zehm for his signature?
- page 44} A. For his consideration and if it was satisfactory, for his signature.
Q. Your Music Committee prepared the contract?
A. Yes, sir.
Q. You signed it?
A. Yes.
Q. And Mr. G.riffin signed it and also Dr. ·N. G. Wilson7
A. Yes, sir.
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CROSS' EXAMINATION.
By Mr. Anderson:
·Q. Mr. Lacy, do I, or not, correctly understand from you
that the Board of Stewards of your church is created by the
Quarterly Conference~
A. Yes; sir; created and existing by authority of the Quarterly Conference.
·
Q,. Then what is done by the Board of Stewards is really
an act of the Quarterly Conference; is that right¥
· A. Yes, sir.
Q. And they are nominated by the pastor¥
A. Yes,. sir.
By Mr. Sibert :
Q. Are there any specific powers vested by the Quarterly
Conference in the Board of Stewards 7
A. I would have to refer you in that to the Church discipline•
.because I can 1f recall.
page 45 ~

Mr. Sibert: We rest wi'th the exception, if we
adjourn in time, I would like to have them produce
those minutes of the meetings I have called for.
. Mr. Anderson: You had better write it down, the dates
of the meetings you want so that we can see if we cai1 find
them.
CAPT. J. CARL PECK,
recalled on behalf of the defendants, testified as follows :
Examined by Mr. Anderson:
Q. Capt. Peck, Mr. Sibert made the statement that the
minutes which have been produced in his hand showed that
the members o£ the Board of S'tewards were the same at
each of those meetings¥
Mr. Sibert: I stated exactly what Mr. Peck stated.
sai'd they were. I didn't read them over.
By Mr. Anderson:
Q. Will you state if the minutes show that is true 7

He
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A. You have in your hand there the minutes of
page 46 ~ November 5th, 1923, March 17th, 1924, and Octo her 6th 1925 ~
Q. That is right.
A. There were as I recall three members of the Board
elected in the fall of 1924 that were not members at the time·
of the meeting of November 5th, 1923.
Q. Will you look now at the minutes which I hand you
and say whether that is correct or incorrect¥
A. I don't have the minutes. 1 think there were three
members of the Board at the time of the meeting of October
6th, 1925, at the time Mr. Zehm was discharged, who were not
members of the Board at the meeting at wh!ch the Music
Committee who employed him were elected. I think they are
Dr. C. L. Harrell, A. J. Clay and Dr. L. F. McGruder.
Q. I want to ask you this question, and am going to quote
from the contract: The contract provides in paragraph
four, ''The purpose of this agreement is to provide appropriate, harmonious and devotional music for the Church services
of the party of the first part", (the party of the :first part
being the Ghent Methodist Episcopal Church, South,) and
.the second paragraph, ''That for ·and in consideration of the
conditions hereinafter set forth, the party of the :first part
agrees to employ the party of the second part as OrganistDirector of its church and Choir music; and the p::trty nf the
second part agrees to accept the position, attend and serve at
all regular services and necessary rehearsals, and in general
· to serve to the best of his ability, using due clilipage 47 ~ gence at all times to promote the Church musi.e 1f
the party of the :first part to a high degree of excellence and efficiency", and paragraph three provides, "It
is further agreed that for the satisfactroy performance of
these things the party or the first part agrees to pay to the
party of the second part $1,200.00 per annum". Wi1l you
please state whether or_ not the party of the second part, who
is the plaintiff in this suit, has satisfactorily performed what
was required of hi'm under this contract¥
Mr. Sibert: May it please the Court, I object to the question. It is asking for an opinion.
The Court: If the witness cim state the facts it will be all
right, hut I don't think his opinion will he good.
Mr. Anderson: I am asking him for a positive fact as to
whether he did or did not.
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Mr. Sibert: You are calling for an opinion answer.
The Court: Let him state the facts.
Mr. Anderson: I would like for you to rule on that.
The Court: I sustain the objection.
Mr. Anderson: An exception is noted. The witness' answer
would be that he has not.
Mr. Sibert: Wait a minute.
page 48 ~ Mr. Anderson: I have to put that in the record
to show what I expect to prove.
.
The Court: You have just stated that the witness would
state, if permitted, that his services were not satisfactory.
Mr. S'ibert: I want to note an exception and ask the Court
to instruct the jury to disregard the statement of counsel
in that respect.
Mr. Anderson: If you know anything about the Court of
Appeals at all you are bound to know that you have to prepare your record properly. What was your Honor's question?
The Court: I haven't asked him any question.
Mr. Anderson : Your Honor said to let him state the facts.
I think, under a ruling of the Supreme Court of Appeals,
he has a right to say whether he di'd, or not. Under this
contract each of those members or parties have got a right
to say whether it was or was not satisfactory. That was decided in the Carolina Chemical case which I showed your
Honor some time ago.
The Court: He has a right to say it is not satisfactory and
express an op~nion Y
Mr. Anderson: Yes.
page 49 ~ The Court : I don't think so.
By M:r. Anderson:
Q. Capt. Peck, the Court has suggested that you state the
facts. Will you state such facts as you can pertaining to the·
failure to perform this contract Y
A. I can state it as a fact that his services were not satisfactory because there was such a furore created in the Church
that he could not promote harmony in the Church.
Mr. Sibert: The witness' answer is an opinion.
The Witness: I am not trying to inject my opinion, but am
stating the facts as I know them.
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The Court: Objection sustained.
Mr. Anderson: An exception is noted, the grounds being
based on the ruling of the Supreme Court that where a contract is madeMr. Sibert: The point I am making is he ought not to state
that.
The Court: Do you want the jury to retire f
Mr. Sibert: I am perfectly willing to let him make his statement to the Court, bnt I don't think it is proper for hi'm to
state these things before the jury.
The Court : Let the jury retire.
Note : The jury retires.
page 50 ~

'P

--

Mr. Sibert: We have a distinct record on this.
We went into it two or three hours before, and for
the purpose of saving time I am perfectly willing to allow
that to be copied into the record, if Mr. Anderson agrees.
The Court: Why not do that, Mr. Anderson f
Mr. Anderson: I am not trying that case, si'r. The grounds
of my exception are based on the ruling of the Supreme
Court that where a contract is made to suit the taste, convenience or preferenfle, that it is optional with the parties
who are to receive the services to be rendered to terminate
the contract whenever, in their opinion, the services are not
being satisfactorily performed. The witness, at the time of
the objection by opposing counsel, was giving the facts showing the reasons why the services were not satisfactory and
why the contract could not be performed by the plaintiff in
this suit, which counsel for the defendants contend is right
and property to be shown.
By Mr. Anderson:
Q. Now, Capt. Peck, in order that I may not have to state
what further facts·you would testify to, since the. jury is out,
would you just relate the facts that you were goi'ng to give
to the Court Y
page 51 ~ A. I will say that the atmosphere created around
Mr. Zehm 's name had created quite a furore ·in
the Church, and a great deal of talk among the members,
statements being made at various times that they would not
attend the Church if Mr. Zehm still presided at the organ,
and this was brought about while there was talk of that sort,
and the culmination of it was the unfortunate acid throwing
(}as e.
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Q. Will you state just what you mean by the acid throwing
case?
A. That was the case in whfch l\Irs. Zehm was arrested and
prosecuted for throwing acid on a young woman whom she
charged l\Ir. Zehm with being familiar with. That was the
report that was current in conversation and in the newspa~
pers. l\Irs. Zehm charged him with being familiar with this
young w:oman, and called her to her home and threw acid on
her.
Q,. The contract calls for co-operation on the part of l\Ir.
Zehm to render appropr1ate, harmonious and devotional music for·the Church services of the party of the first part.
A. That does not, of course, mean simply the technical
. rendering of music.
l\Ir. Sibert:

That is your opinion.

page 52 ~ By l\Ir. Anderson:
Q.. Could he get the co-operation of the musical
talent in the Church in order to render this service 1
A. His presence there after all of this furore promoted
discord instead of harmony, and he could not get the co-operatfon of the members of the Church or the musical talent.
Q. Do you know why he could noU
A. Because people objected to having him in a place of
that sort, in the place of leadership in music in one of the
leading churches of the town, with this stain upon his name.
Q. Do you know whether or not the parents of daughters
would permit co-operation of their daughters in order to render music in the church 1
A. They would not, and when this actfon was taken by the
Board of Stewards, the Board of Stewards had before it the
statement of a man who had heard l\Ir. Zehip. and his wife
fussing in their home and c_harging one .another with various
things which created a furqre in the apartment in which they
lived until the members of the Board of Stewards, with those
facts before them and with this statement of a member of the
Board of Stewards, a reputable man, felt there would be a
tragedy fn that home and that we would have an organist in
the Church who was involved in a great tragedy. .
·
Q. Now, Capt. Peck, as I understand from you
page 5·3 ~ these are the circumstances which were created
through no fault of any of the parties who have
been sued in this action?
A. None, whatever.
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C. S. Forsberg, et als., v. Harry J. Zehm.

49

Q. ·Please state whether or not the facts which you have
related are matters which actually came to your personal
attention and knowledge Y
A. I heard it, and conversed. with a great many people in
the Church who were wrought up about it. I conversed with
the pastor and with the varfous members of the Board of
Stewards, and the next day after the acid throwing case, I
believe it was the next day, I met a number of people who
spoke about what a lamentable thing it was. Of· course,
everybody regretted it for Mr. Zehm 's sake and on account
of the Church. There was not anything left for the Board
of S'tewards to do in order to prevent, I won't say scission,
but to prevent a great many from saying, "We won't attend
.any more as long as 4e is organist''' except to dispense with .
hfs services, and we had before us; as I say, the definite statements of members· of the Board of Stewards who knew these
facts, who had heard their fusses and had heard their charges,
and acting on that information, and acting on the statement
of the members of the Boards of· the Church who talked to
me and of various other members of the Board, it had to
take that action .and it was the only action it could take.
Q. Can you name a member of the Board of
page 54\} Stewards who brought that information to the
Board of Stewards?
A. Mr. G. B. Ferebee was the man who gave that direct
information, and we also had information from men who were
not members of the Board of·Stewards.

Mr. Anders.on: While the jury fs out I will call Mr. Ferebee.
. G. B. FEREBEE,
.
recalled on behalf of the defendants, testified as follows:

Examined by Mr . .Anderson:
Q. Mr. Ferebee, you are a member of the Ghent Methodist
Church?
A. Yes, sir.
Q. A member of the congregation Y
A. Yes.
Q. .And the Board of Stewards?
A. Yes, sir.
Q. I want to ask you this question, and am going to quote
from the contract: The contract provides in paragraph four,
"The purpose of this agreement is to provide appropriate,
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harmonious and devotional music for the Church
page 55 ~ Services of the party of the first part'', (the party
of the first part being the Ghent Methodist Epis.copal Church, South,} and the second paragraph, "That for
and in consideration of the conditions hereinafter set forth,
the party of the first part agrees to employ the party of the
second part as Organist-Director of its church and Choir
music, and the party of the second part agrees to accept the
position, attend and serve at all regular services and necessary rehearsals, and in general to serve to the best of his
ability, using due diligence at all times to promote the Church
music of the party of the first part to a high degree of excellence and efficiency", and paragraph three provides, "It
is further agreed that for the satisfactory performance of
these things the party of the first part agrees to pay to the
party of the second part $1,200.00 per annum". Will you
please state whether or not the party of the second part, who
is ·the plaintiff in this suit, has satisfactorily performed what
was required of hi'm under this contract?
·
A. No, sir; not after this affair.
·Q. Will you just state the facts bearing on why the services
were not rendered satisfactorily?
.
A. The case became very notorious by newspaper publicity, by discussions in the congregation and by personal
knowledge of it myself.
Q. What case do you refer to?
page 56} A. I am referring to this acid throwing case.
Q. The same thing Capt. Peck explained?
A. The same thing he explained.
Q. Will you then just explain what you have reference to
bearing on your personal knowledge?
A. I happened to live adjoining the ·apartment occupied
by Mr. and Mrs. Zehm, and there was just a lane between
us. The windows of my house opened out so that it was
very easy for us to hear and see what went on in Mr. Zehm's
~partment, and for some time previous to the acid throwing
incident it had gotten to be quite a nuisance. It disturbed
the people in the neighborhood. There were quarrels, incriminations, recriminations and threats, boisterous and vulgar conversations, and it went on until very late hours in the
night, so much so that people would come out on the porch
a:p.d·,could hear it across the street. It went on that way until
it culminated in the acid throwing case, and after that, instead of it growing better, it seemed like, if anything, it grew
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worse. We were in fear of a real tragedy occurring in that
11ei'ghborhood at any moment.
Q. Under the circumstances that existed, could Mr. Zehm
satisfactorily perform the services required of him under
this contract 1
A. Absolutely impossible for him to do so .
.page 57 } Q. Was it possible for him to co-operate or get
the necessary co-opertaion ~
A. He could not.
By Mr. Sibert~
Q. His services were satisfactory up to that time, were
they, Mr. Ferebee?
A. As organist, yes.
Q. They were~
A. Except to those people who happened to live in that
neighborhood and used to hear these boisterous conversations
that went on in the apartment.
BERRYMAN GREEN,
sworn on behalf of the defendants, testified as follows:
Examined by Mr. Anderson:
Q. Will you please state your name 7
A. Berryman Green 1
Q. And your profession 7
A. Lawyer.
Q. You are a member of the Norfolk Bar~
A. Yes, sir.
page 58 }- Q. Are you connected in any way with the Ghent
Methodist Church?
A. I am not.
Q. Do you happen to know the plaintiff fu this suiU
A. I don't know him personally. I have seen him and
know who he is, and know him by name.
Q. Where, particularly, have you seen him~
A. My wife's mother and father lived in an apartment adjoining their apartment, the apartment where Mr. and Mrs.
Zehm lived.
'Q. Did you ever observe the conditions in that apartment
or anything that created notoriety?
A. I believe it was in the summer of 1925 that my wife's
mother and father went away and left an unmarried daughter at home, and my wife and I came in and stayed ·at that
apartment, stayed there for possibly t\y"o or three weeks. The
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apartments were both on the first floor, and on the opposite
sides of the apartment there was an air shaft running through
in the center, and the toilets of the several apartments were
on this shaft and they had windows. It was very warm at
that time and the windows were necessarily kept open so
that a draft would go through the apartment. One had to
hear a good many thi'ngs that went on in the other apartment~
One could hear people talking even on the third
page 59 ~ floor of the apartment if you were on the first floor,
they being so close together.
Mr. Sibert: I don't know what Mr. Anderson is getiing
at, but what I am trying to do is to save time. Mr. Green
says he is not a member of the Church, and I don't know what
he is trying to arrive at. I presume Mr. Anderson is trying
to show that Mr. Zehm was not capable of satisfactorily performing. his servi'ces. Mr. Green evidently don't know anything about the contract with the Church, and I submit it
is simply wasting a lot of time without any purpose.
By Mr. Anderson:
Q. Will you state now, Mr. Green, the conditions you observed in the apartment occupied by Mr. ZehmY
·
A. Well, Mr. and Mrs. Zehm were continually quarrelling,
and when I say continually .quarrelling, there mi'ght have
been a day when they didn't, but they were very boisterous
in their quarrels.
Q. Did that create any attention?
A. It was a source of annoyance to my wife, and myself,
on her account, not particularly on mine.
Q. Did it create any attention.as to outsiders, or did you
observe thaU
,
A: Detectives came frequently at the call of
page 60 ~.somebody. Where their call came from I don't
know.
By Mr. Sibert:
Q. How do you know that, Mr. Green T
A~ They came to the apartment there and talke"d to me. I
know they were detectives, but I can't call their names. I
personally made no complaint of it.
Q. You are a practicing lawyer, are you noU
A. A practicing· lawyer, yes.
Q. You do know that Mr. Zehm had bee~ in that acid throw. ing situation Y
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Mr. Anderson: · If he wants to cross examine we would
like for it to 'go to the :fury.
The Court: I think that is right.
Mr. Sibert: I will withdraw the question.

J. H. BROWNLEY,
sworn on behalf of the defendants, testified as follows:
Examined by Mr. Anderson:
Q. You ·are Mr. J. H. Brownley, are you?
A. Yes, sir.
Q. Mr. Brownley, you live in the City of Norpage 61 ~ folk?
A. Yes~ sir.
Q. Engaged in business here 7
A. Yes.
·
Q. How long?
A. How long have I been in business?
Q. How long have you been in business here?
A. Thirty-five or forty years.
Q. What is your business?
A. A member of the firm of Ames & Brownley.
· Q. You are a member of the Ghent Methodist Church?
A. Yes.
Q. And a member of the -Board of Stewards?
A. Yes.
·
· Q. l want to ask you this question, and am going to quote
from the contract: The contract provides in paragraph
four, "The purpose of this agreement is to provide appro..:
priate, harmonious and devotional music for the Church
services of the party of the first part'', (the party of the
first part being the Ghent Methodist_ Episcopal Church,
South, and the second paragraph, ''That for and in consideration of the conditions hereinafter set forth, the party of
the first part agrees to employ the party of the second part as
Organist-Director of its church and Choir music, and· the
party of the second part agrees to accept the position, attend
and serve at all regular services and necessary
page 62 ~ rehearsals and in general to serve to the best of his
ability using due diligence at all times to promote
the Church music of the party of the first part to a high de-·
gree of excellence and efficiency", and paragraph three provides, "It is _further agreed that for the satisfactory performance of these things the party of the first part agrees to
pay to the ·party of the second part $1,200.00. per annum".

Supreme Court of Appeals of Virginia.

54

Will you please state whether or not the party of the second
part, who is the plaintiff i'n this suit, has satisfactorily performed what was required of him under this contract~
A. No, sir; not satisfactorily performed, by r~ason of the
thing that have been stated and brought out here.
Q. You knew of those same conditions~
A. I knew of those same conditi'ons, and naturally, being
a member of the Board, we talked of it .
. Q. Knowing the conditions that existed there, would you
say it was possible for the services called for by this contract to be satisfactorily rendered by Mr. Zehm 1
A. I would say it was not possible.
Mr. Anderson: I might continue this, but it would be an
accumulation of what I have already put on, and I am willi'ng
to rest on the witnesses who have testified.
The Court: Bring the jury in.
Note : The jury return.
page 63 ~

Mr. Anderson: That is our case.
Mr. Sibert : You rest~
Mr. Anderson: Yes.
Mr. S'ibert: We rest.

page 64

~

Mr. Anderson: The Court refuses instruction
No. 3 and I state as my grounds for the objection
to its refusal that the grounds are fully set forth in the demurrer filed, and the previous objections in the course of this
trial, namely, that this is a contract with the Church and
there is no individual liability on the parties sued, and that
the evidence in this case showed that the Board of Stewards
was acting as an agency under the Qtuarterly Conference, just
as the Music Committee was acting as a committee under the
Board of Stewards.
INSTRUCTION NO. 1.
Grounds of objection are that there is no evidence to support or show any liability of the individual defendants.
page 65 ~

INSTRUCTION NO. 4.

Same objection as applies to No. I.

C. S. Forsberg, et als., v. Harry J. Zehm.

55

page 66 }-

And the Court doth certify that the same is the
evidence and all the evidence that was introduced
at the trial of this case. ·
Thereupon the Court instructed the jury as follow5 .

INSTRUCTION NO. 1.
1 'The Court instructs the jury that if they belleve from the
evidence that the defendants entered into a contract with the
plaintiff to pay him $1,200.00 a year in monthly installments
of $100.00 each, and that Harry J. Zehm, the plaintiff, entered
upon the performances of such contract and that there was
a provision of said contract, said contract to be renewed from
year to year unless notice was .given as of June 1st of the
year in which sa1d contract was running, that the contract
was renewed for another period of one year, and if you further believe from the evidence that the plaintiff stood ready,
. able and willing to fulfill his contract and that the defendants
declined to accept his services as provided for in the contract,
then you will find for the plaintiff."

INSTRUCTION NO. 2.
"The Court instructs the jury that 1f you find for the plaintiff you can only find against such of the defendants as you
believe from the evidence were present at the meeting of the
Board and were responsible for the action taken to dispense
with the services of the plaintiff."

INSTRUCTION NO. 1.
''The Court instructs the jury that the burden is upon the
plaintiff to prove to you by a preponderance of the evidence
the individual liability of the defendants.''
page 67 }

And the Court doth certify that the foregoing
were all of the instructions granted to the jury in

this case.
And the jury having heard the instructions of the Court
and argument by counsel, retired to their room to consult
as to their verdict and returned unto the Court a verdict in
the words and figures following, to-wit:
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"We, the jury, flnd for the plaintiff in the sum of $1,200.00;
M. L. T. DAVIS, JR., Foreman.''

Whereupon, the defendants, by counsel, moved the Court
to set aside the verdict of the jury and enter up judgment for
the defendants on the grounds that it was. contrary to the
law and the evidence; in that it was not supported by the
evidence and that under the evidence the jury could hav~
rightly returned a verdict for the defendants only, and on
the grounds that the instructions granted by the. Court in behalf of the plaintiff were not supported by the evidence, and
in that the verdict is vofd for want of form and uncertainty.
This motion the Court overruled, to which ruling of the Court
the defendant-s, by counsel, duly excepted and after :reasonable notice in writing to the plaintiff tender this, their Bill
of Exceptions No.1 and pray that the· same be signed, sealed,
enrolled and made a part of the record, which is accordingly
done. this 7th day of March, 1927, and within the time allowed
by law.
RICHARD MciLWAINE, Judge.

(Seal.)

A Copy-Teste:
. RICHARD Mcil.JWAINE, Judge.
BILL OF EXCEPTION NO; 2.
Be it remembered, that upon the trial of this case and after
the jury had been sworn to try the issue joined in this case,
and after the jury had heard the evidence intropage 68 ~ duced by the parties to this. action, which evidence
is set out in Bill of Exceptions Number One, which
bill of exception is hereby referred to and made a part hereof
as fully as if the same were incorporated herein, and the
plaintiff offered to the Court and requested· the Court to
grant to the jury the following instructions :
INSTRUCTION NO. 1.
"The Court instructs the jury that if they believe from
the evidence that the defendants entered into a contract with
the plaintiff to pay. him $1,200.00 a year in monthly installments of $100.00 each, and that Harry J. Zehm, the plaintiff,

-
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entered upon the performances of such contract and that there
was a provision of said contract, said contract to be r{lnewed
from year to year unless notice was given as of June 1st of
.the year in which said contract was running, that the contract
was renewed for another period of one year, and if you further believe from the evidence that the plaint:lff stood ready,
able and willing to fulfill his contract and that the defendants
declined to accept his services as provided for in the contract,
then you will find for the plaintiff.''
To the granting of which instruction the defendants, by
counsel, objected on the grounds that there was no evidence
to support or show any liability on any individual defendant
in this action, but the Court overruled the objection and
granted said instruction, to which action and ruling of the
Court the defendants, by counsel, excepted and after reasonable notice in writing to the plaintiff, tender this, their
Bill of Except:lon Number Two and pray that the same may
be signed, sealed, enrolled and made a pa:r:t of the record,
which is acco.rdingly done this 7 day of March, 1927, and within the time allowed by law.
RICHARD MciLWAINE, Judge.
page 69 ~

(Seal.)

BILL OF EXCEPTIONS NO. 3.

Be it Remembered, that upon the trial of this case and
after the jury had been sworn to try the issue joined in this
case, and after the jury had heard the evidence introduced
by the parties to this action, which action is set out in Bill
of Exception Number One, which bill of exception is hereby
re'ferred to and made a part hereof as fully as if the same
were incorporated herein, and the plaintiffs offered to the
Court and requested the Court to grant to the jury the fol·
lowing instructions :
INSTRUCTION NO. 2.
''The Court instructs the jury that if you find for the plaintiff you can only :find against such of the defendants as you
belleve. from the evidence were present at the meeting of ·the
Board and were responsible for the action taken to dispense
with the services of the plaintiff."
To the granting of which instruction the defendants, by
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counsel, objected on the grounds that there is no evidence to
support or show any liability on any individual defendant
in thfs action, but the Court overruled the objection and
)granted said instruction, to which action and ruling of the
·Court the defendants, by counsel, excepted and after rea-·
sonable notice in writing to the plaintiff, tender this, their
Bill of Exceptions Number Three and pray that the same
be· signed, sealed, enrolled and made a part of the record,
which is accordingly done this 7 day of March, 1927, and
within the time allowed by law.
RICHARD MciLWAINE, Judge.

(Seal.)

BILL OF EXCEPTIONS' NO. 4.
. Be it Remembered, that upon the trial of this case -and after
the jury had been sworn to try the issue joined
page 70 Fin this case, and after the jury had heard the evi~
dence. introduced by the parties to this action,
which action is set out :in Bill of Exceptions Number One,
which bill of exception is hereby referred to and made a part
hereto as fully as if the same were incorporated herein, and
the defendants offered to the Court and requested the Court
to grant to the jury the following instructions:
INSTRUCTION NO. 3.
''The Court instructs the jury that the purpose of the contract in question was to provide appropriate, harmonious
and devotional music for the Church services of the Ghent
Methodist Episcopal Church, South, and that the said plaintiff was to use due diligence at all times to promote said music
to a high degree of excellence and efficiency and to the satisfaction o.f the said defendants.
·
That under the law when one contracts to do work in a
manner satisfactory to the one who is to receive it, if the
thing to be done is to gratify taste, serve personal convenience
or satisfy the 'individual peference of such person, he is the
sole judge of whether the work is satisfactory to him and
may arbitrarily decline to accept it.
Therefore, if you believe from the evidence that the services
to be rendered by the said plaintiff under the contract in ques·
tion were to gratify taste, serve personal convenience or to
satisfy individual preference, the defendants were with~n their

------------
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legal rights in dispensing with the plaintiff's services and
you cannot find against them.''
To the granting of which instruction the Court refused, to
which action and ruling Df the Court the defendants, by counsel, excepted and after reasonable notice in writing to the
plaintiff tender this, their Bill of Exceptions Number Four
and pray that the same may be signed, sealed, enrolled, and
made a part of the record, which is accordingly done this 7
day of March, 1927, and within the time allowed by law.
RICHARD. MciLW AINE, Judge.
page 71 }

CERTIFICATE OF EXCEPTION

(Seal.)

5.

''On or about November- 5th, 1923, were you or not, Secretary of the Board of Stewards of the Ghent Methodist Episcopal Church~
_A. I was Secretary of the Board.
Q. I am handing you, Mr. Peck, what is purported to be a
copy of the minutes of that day. Will you look at that report and name the number of the Stewards who were present
at that time?"
The foregoing questions propounded to J. Carl Peck, witness for the plaintiff, upon direct examination by the plaintiff, to which questions the defendants, by counsel, noted the
following exceptions:
"Mr. Anderson: For the record, I just want to get in this
statement. Our theory of the case is that this is a contract,
as shown on the face of it, between the Ghent Methodist Episcopal Church, South, and Harry J. Zehm, therefore, the questi'on which is now being asked has no hearing on any individual of personal liability of those members, and I think it
is objectionable and object to it.
The Court: Objection overruled.
Mr. Anderson: Exception noted."
And, notwithstanding this objection by the defendants, the
question was allowed by the Court, to which the defendants
excepted.
Teste: This 7 day of March, 1927, and withi'n the time
allowed by law.
RICHARD MciLWAINE, Judge. (Seal.)
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page 72 ~ CERTIFICATE OF EXCEPTION NO. 6.

'' Q. Now, who were the. members of" the Board on March
17th, 1924, as shown hy these minutes!
To the foregoing question propounded to J. Carl Peck,
'Witness for the plaintiff, upon direct examination, by the
plaintiff, and notwithstanding the defendants' ohjection, the
qu~stion was allowed by the Court, to which the defendants
excepted.

'

.

Teste: 'l;'his 7 day of March, 1927, and within the time allowed by law.
RICHARD MciLW:AINE, Judge.

(Seal.)

CERTIFICATE OF EXCEPTION 7.

"Q. Now, I hand you what purports to be the minutes of
October 6th, 1925, at which time I think you signed them,
and ask you if the Board then did not act as a Board in
reference to the discharge of Mr. Zehln who was present ·at
that meeting!"
·
To the foregoing question propounded to J. Carl Peck,
witness for the plaintiff, upon direct examination by the
.JI)lafntiff, and notwithstanding the defendants' objection allowed by the Court, to which the defendants excepted.
Teste: This 7 day of March, 1927, and within the time allowed by law.
RICHARD MciLWAINE, Judge.

(Seal.),

page 73 ~ CERTIFICATE OF EXCEPTION 8.

"Q. I want to ask you this question, and am going to quote
from the contract: The contract provides in paragraph four,
"The purpose of this agreement is to provide appropriate,
harmonious and devotional music for the Church services
of the party of the first part'', (the party of the first part befng the Ghent Mehodist Episcopal Church, S'outh) and the
second paragraph, "That for and in consideration of the
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conditions hereinafter set forth, the party of the first part
agrees to employ the party of the second part as OrganistDirector of its church and Choir music, and the party of the
second part agrees to accept the position, attend and serve
at all regular services and necessary rehearsals, and in .general to serve to the best of his ability, using due diligence
at all times to promote the Church music and the party of
the first part to a high degree of excellence and efficiency''
and paragraph three provides "It is further agreed that for
the satisfactory performance of these things the party of
the first part agrees to pay to the party of the second part
$1,200.00 per annum". Will you please state whether or
not the party of the second part, who is the plaintiff in this
suit, has satisfactorily performed what was required of him
under this contract~
Mr. Sibert: May it please the Court, I object to the question. It is asking for an opinion.
The Court: if the witness can state the facts it will be all·
right, but I don't think his opinion will be good.
Mr. Anderson: I am asking him for a positive fact as to
whether he did o.r did not.
Mr. Sibert: You are calling for an opinion answer.
The Court: Let him state the facts.
Mr. Anderson: I would like for vou to rule on that.
The Court : I sustain· the objection.
page 74 ~ Mr. Anderson: An exception is noted. The witness' answer would be that he has not.
Mr. Sibert: ·wait a minute.
.
Mr. Anderson: I have to put that in the record to show
what I expect to prove.
·
The Court: You have just stated that the witness would
state, if permitted, that his services were not satisfactory.
Mr. Sibert: I want to note an exception and ask the Court
to instruct the jury to disregard the statement of counsel in
that respect.
Mr. Anderson: If you know anything about the Court of
Appeals at all you are bound to know that you have to prepare
your record properly. What was pour Honor's question~
The Court: I haven't asked him any question.
Mr. Anderson: Your Honor said to let him state the facts .
. I think, under a ruling of the Supreme Court of Appeals, he
has a right to say whether he did or not. Under this.contract
each of those members or parties have got a right to say
whether it was or was not satisfactory. That W,!iS decided in
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the Carolina Chemical case which I showed your Ho.nor some
time ago.
The Court: He has a right to say it is not. satisfactory
and express an opinion 1
Mr. Anderson: Yes.
The Court: I don't think so.
By Mr. Anderson:
Q. Capt. Peck, the Court has suggested that you state the
facts. Will you state such facts as you can per~
page 75 ~ taining to the failure to perform this contract?
A. I can state it as a fact that his servi'ces were
not satisfactory because there were such a furore created in
the Church that he could not promote harmony in the Church.
Mr. Sibert: The witness' answer is ~D. opinion.
The Witness: I am not trying to inject my opinion, but
am stating the facts as I know them.
The Court: Objection sustained. ·
Mr. Anderson: An exception is noted, the grounds being
based on the ruling of the Supreme Court that where a contract is madeMr. Sibert: The point I am making is he ought not to state
that.
The Court: Do you want the jury to retire~
Mr. Sibert: I am perfectly willing to let him make his
statement to the Court, but I don't think it is proper for him
to state these th~ngs before the jury.
The Court: Let the jury retire.
Note : The jury retire.
Mr. Si.bert: We have got a distinct record on this. We ·
went into it two or three hours before, and for the purpose
of saving time I am perfectly willing to allow that to be
copied into the record, if Mr. Anderson agrees.
The Court: Why not do that, Mr. Anderson~
Mr. Anderson: I am not trying that case, sir. The grounds
of my exception are based on the ruling of the Supreme
Court that where a contract is made to suit the taste, con'Veni'ence or preferen~e, that it is optional with the parties
who are. to receive the services to be rendered to terminate
the contract whenever, in their opinion, the services are not
being sa1 isfa;,ctorily performed. The witness, at the time of
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the objection by opposing counsel was giving the facts showjug the reasons why the services were not sati'sfactory and
why the contract could not be performed by the
page 76 } plaintiff in this suit, which counsel for the defendants contend is right and proper to be shown.
,By Mr. Anderson:
Q. Now, Capt. Peck, in order that I may not have to state
what further facts you would testify to, since the jury is out,
would permit co-operation of their daughters in order to
the Court:
A. I will say that the atmosphere created around Mr.
Zehm's name had created quite a furore in the church, and
a great deal of talk among the members, statements being
made at various times that they would not attend the Church
if Mr. Zehm still presided at the organ, and this was brought
about while there was talk of that sort, and the culmination
of it was the unfortunate acid throwing case.
Q. Will you state just what you mean by the acid throw•
mg
case.'l
A. That was the case in which Mrs. Zehm was arrested and
prosecuted for throwing acid on a. young woman whom she
charged Mr. Zehm w1th being familiar with. That was the
report that was current in conversation and in the newspapers. Mrs. Zehm charged him with being familiar with this
young woman, and called her to her home and threw acid on
her.
Q. The contract calls for co-operation on the part of Mr.
Zehm to render .appropriate, harmonious and devotional music for the Church services of the party of the first part 1
A. That does not, of course, mean simply the technical
rendering of music.
Mr. Sibert: That is your opinion.
By Mr. Anderson:
'Q. Could he get the co-operation of the musical talent in
the Church in order to render this service~
A. His presence there after all of this furore promoted
discord instead of harmony, and he could not get the co-operation of the members of the Church or the mupage 77 } sical talent.
Q. Do you know why he could not 1
A. Because people objected to having him in a place of
that sort, i'n the place of leadership in music in one of the
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leading· churches of the town, with this stain upon his name.
Q. Do you know whether or not the parents of daughters
:would permit co-opertaion of thei;r daughters in order to
render music in the Church Y
A. They would not, and when this action was taken by the
Board of Stewards, the Board of Stewards had before it the
statement of a man who had heard Mr. Zehm and his wife
fussing in their home and charging one another with various
things which created a furore in the apartment in which they
lived until the members .of the Board of Stewards, with those ·
facts before them and with this statement of a member of
the Board of S'tewards, a reputable man, felt there would be a
tragedy in that home and that we would have an organist in
the Church .who was involved in a great tragedy.. ·
Q. Nor, Capt. Peck, as I understand from you these are
the circumstances which were created· through no fault of
any of the parties who have been sued in this action Y
A. None whatever.
•
Q. Please state whether or not the facts which you have
related are matters which actually came to your personal
attention and knowledge?
A. I heard lt, and conversed with a great m~ny people in
the Church who were wrought up about it. I conversed with
the pastor and with the various· members of the Board of
Stewards, and the next day after the acide throwing case, I
believe it was the next day, I met a number· of people who
spoke about what a lamentable thing it was. Of course,
everybody regretted it for M:r. Zehm's sake and on account of
the. Church. There was not anything left for the Board of
.Stewards to do in order to prevent, I won't say scission, but
to prevent a great many from saying, "We won't attend any
more as long as he is organist'', except to dispense
page 78 ~ with his services, and we had before us, as I-say,
the definite statements of members of the Board
of Stewards who knew these facts, who had heard their fusses
and had heard their charges, and acting on that information, ·
and acting on the statement of the members of the Boards
of the Church who talked to me and of various other members
of the Board, it had to take that action and it was the only
action it could take.
Q. Can you name a member of the Board of Stewards who
brought that information to the Board of Stewards f
A. Mr. G. B. Ferebee was the man who gave that direct
information, and we also had information from men who were. not members of the Board of Stewards ..
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Mr. Anderson: While the jury is out I will call Mr. Ferebee.
G. B. FEREBEE,
recalled on behalf of the defendants, testified as follows:
Examinedby Mr. Anderson:
Q. Mr. Ferebee, you are a member of the Ghent Methodist
Church?
A. Yes, sir.
·Q. A member of the congregation?
A. Yes.
Q. And the Board of Stewards Y
A. Yes, sir.
Q.. I want to ask you this question, and am going to quote
from the contract: The contract provides in paragraph four,
"The purpose of this agreement is to provide appropriate,
harmonious and devotional music for the Church services of
the party of the first part'', (the party of the first part being the Ghent Methodist Episcopal Chuch, S'outh), and the
second paragraph, ''That for and in consideration of the
:conditions hereinafter set forth, the party of the first part
:agrees to employ the party of the second part as OrganistDirector of its church and Choir music, and the party of
the second part agrees to accept the position, atpage 79 ~ tend and serve at all regular services and necessary rehearsals, and in general to serve to the best
of his ability, using due diligence at all times to promote the
Church music of the party of the first part to a high degree
of excellence and efficiency", and paragraph three provides,
"It -is further agreed that for the satisfactory performance
of thes·e things the party of the first part agrees to pay to the
party of the second part $1,200.00 per annum". Will you
please state whether or not the party of the second part, who ·
is the plaintiff in this suit, has satisfactorily perf.ormed what
was required of him under this contract Y
A. No, sir; not after this affair.
Q. Will you just state the facts bearing on why the services
were not rendered satisfactorily Y
A. The case became very notorious by newspaper publi'city,
by discussions in the congregation and by personal knowledge
of it .myself.
Q\. What case do you refer to?
A. I am referring to this acid throwing case.
Q. The same thing Capt. Peck explained Y
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A. The same thing he explained.
Q. Will you then just explain what you have reference to.
bearing on your personal knowledge?
A. I happened to live adjoi"ning the apartment occupied
by Mr. and Mrs. Zehm, and there was just a lane between us.
·The windows of my house opened out so that it was very
easy for us to hear and see what went on in Mr. Zehm's apartment, and for some time previous to the acid throwing in-cident it had gotten to be quite a nuisance. It disturbed the
people in the neighborhood. There were quarrels, incrimi"nations, recriminations and threats, boisterous and vulgar conversations, and it went on until very late hours in the night,
so much so that people would come out on the porch and .
could hear it across the street. It went on that way until it
culminated i"n the acid throwing case, and after that, instead
of it growing better, it seemed like, if anything; it grew worse.
We were in fear of a real tr~gedy occurring in that
page 80 r neighborhood at any moment.
Q. Under the circumstances that existed, could
Mr. Zehm satisfactorily perform the services required of hi"m
under this contract?
A. Absolutely impossible for him to do so.
Q. Was it possible for him to co-operate or get the necessary co-operation 7
A. He could not.
By Mr. Sibert:
Q. His serv:lces were satisfactory up to that time, were
they, Mr. Ferebee 7
A. As organist, yes.
Q. They were 7
A. Except to those people who happened to li"ve in that
. neighborhood and used to hear these boisterous conversations
that went on in the apartment.
BERRYMAN GREEN,
sworn on behalf of the defendants, testified as follows:
Examined by Mr. Anderson:
Q. Will you state your name?
A. Berryman Green.
Q. And your profession 7
A. Lawyer.
Q. You are a member of the Norfolk BarT
A. Yes, sir.
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Q. Are you .connected in any way with the Ghent Methodist
Church?
.
I
·
A. I am not.
.
. Q. Do you happen to know the p~aintiff in this suiU
A. I don't know him personally. I have seen hlm. and know
who he is, and know him by name.
Q. Where, particularly, have you seen him?
page 81 } A. My wife's mother and father lived in an
apartment adjoining their apartment, the apartment where Mr. and Mrs. Zehm lived.
Q. Did you ever observe the conditions in that apartment
<>r anything that created notoriety?
A. I believe it was in the summer of 1925 that my wife's
mother and father went away and left an unmarried daughter at home, and my wife and I came in and stayed at that
apartment, stayed there for possibly two or three weeks. The
apartments were both on the first floor, and on the opposite
sides of the apartment there was an air shaft running through
in the center, and the toilets of the several apartments were
on this shaft and they had windows. It was very warm at
that time and the windows were necessarily kept open so
that a draft would go through the apartment. One had to
hear a good many things that went on in the other apartment. One could hear people talking even on the third floor
of the apartment if you were on the first floor, they being so
close together.

Mr. Sibert: I don't know what Mr. Anderson is getting af,
but what I am trying to do is save time. Mr. Green says he
is not a member of the Church, and I don't know what he ir,
trying to arrive at. I presume Mr. Anderson is trying to
show that Mr. Zehm was not capable of satisfactorily performing his services. Mr. Green evidently don't know anything about the contract with the church, and I submit it is
sfmply wasting a lot of time without any purpose.
By Mr. Anderson:
Q. Will you state now, Mr. Green, the conditions you ob8erved in the apartment occupied by Mr. Zehm?
A. Well, Mr. and Mrs. Zehm were continually quarrelling,
and when I say continually quarrelling, there might have been
a day when they didn't, but they were very boisterous .in
their quarrels.
Q. Did that create any attention?
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page 82 ~

A. It was a source of annoyance to my wife,
and myself on her account, not particularly on

mme.
Q. Did it create any attention as to outsiders, or did you
observe thaU
A. Detectives came frequently at the call of somebody.
Where their call came from I don't know.
By Mr. Sibert:
Q. How do you know that, Mr. Green 1
A. They came to the apartment there and talked to me.
I know they were detectives, but I can't call their names. I
personally made no complai'nt of it.
Q. You are a practicing lawyer, are you not?
A. A practicing lawyer, yes.
Q. You do know that Mr. Zehm had been in that acid throwing situation¥
Mr. Anderson: If he wants to cross examine we would like
for it to go to the jury.
The Court: I think that is right.
Mr. Sibert: I will withdraw the question.

J. H. BROWNLEY,
sworn on behalf of the defendants, testified as follows:
Exami'ned by Mr. Anderson:
Q. You are Mr. J. H. Brownley, are you?
A. Yes, sir.
Q. Mr. Brownley, you live in the City of Norfolk¥
A. Yes, sir.
·
Q. Engaged in business here?
A. Yes.
Q. How long?
.
.
A. How long have I been in business 1
page 83 ~ Q. How long have you been in business here?
A. Thirty-five or forty years.
Q. What is your business?
A. A member of the firm of Ames & Brownley.
Q. You are a member of the Ghent Methodist Church f
A. Yse.
Q. And a member of the Board of Stewards?
A. Yse.
Q. I want to ask you this question, and am going to quote
from the contract: The contract provi'des in paragraph four,
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''The purpose of this agreement is to provide appropriate,
harmonious and devotional music for the Church services of
the party of the first part", (the party of the first part being
the Ghent Methodist Episcopal Church, South), and the second paragraph, "That for and in consideration of the conditions hereinafter set forth, the party of the first part agrees
to employ the party of the second part as Organist-Director
of its church and Cho!r music, and the party of the second
part agrees to accept the position, attend and serve at all
regular services and necessary rehearsals, and in general to
serve to the best of his ability, using due diligence at all times
to promote the Church music of the party of the first part to
a high degree of excellence and efficiency", and paragraph
three provides, ''It is further agreed that for the satisfactory performance of these things the party of the first part
agrees to pay to the party of the second part $1,200.00 per
annum". Will you please state whether or not the party of
the second part, who i's the plaintiff in this suit, has satisfactorily performed what was required of him under this contract~

.;

A. No, sir; not satisfactorily performed, by reason of the
things that have been stated and brought out here.
Q. You knew of those same conditions~
page 84 ~ A. I knew of those same conditions, and naturally, being a member of the Board, we talked of it.
Q. Knowing the conditions that existed there, would you
say it was p,ossible for the servi'ces called for by this contract to be satisfactorily rendered by Mr. Zehm ~
A. I would say it was not possible.
Mr. Anderson: I might continue this but it would be an
accumulation of.what I have already put on, and I am willing
to rest on the witnesses who have testified:
The Court: Bring the jury in.
Note : The jury return.
Mr.
Mr.
Mr.
Mr.

Anderson: That is our case.
Sibert: You rest¥
Anderson: Yes.
Sibert: We rest.

The foregoi'ng questions propounded to and the answers
which would have been made by J. Carl Peck, G. B. Ferebee,
Berryman Green and J. H. Brownley, witnesses for the de-
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· fendants upon direct examination, given out of the hearing·
of the jury, upon•objection by the plaintiff was disallowed
by the Court, to which ruling of the Court the defendant ex~
cepted.
Teste: This 7 day of March, 1927, and within the time
by law,
·

allow~d

RICHARD .MciLWAINE, Judge.
RICHARD MciLWAINE, Judge.

(Seal.)
(Seal.)

I hereby certify that the foregoing are the Bills of Exception in the foregoing action.
RICHARD MciLWAINE, Judge.

(Seal.)

page 85 ~ Virginia :
In the Clerk's Office of the Court of Law and Chancery of
the Cit~ .of Norfolk.
·
I, W. L. Prieur, Jr., Clerk of the Court of Law and Chancery of t;he City of Norfolk, do hereby certify that the foregoing and annexed is a true transcript of the record in the
suit of Harry J. Zehm, Plaintiff, vs. C. S. Fosberg, et als.,
def_en.dants, lately pending in said Court.
l further certify that the said copy was not made up and
completed until the "plaintiff had had due notice of the making
of the same ·and the intention of the defendants to take an
appeal therein.
Given

under· my hand this 14th day of March, 1927.
W. L. P:RIEUR, JR., Clerk.

Fee' for this record $20.00.
A Copy-Teste:
H. STEWART JONES, C. C.
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