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·wir.

Dear

Buck v. _City of Danville

Watts:

We do not care to file any reply brief in this case but we may wish

to refer to the following cases:
Cit~ of Richmond

y.

Rose, 127 Va. 772; 102 S. E. 561; 105 5. E. 554

Boush v. City of Norfolk, 136 Va. 261; 117 S. E. 867
Richmond v. Gentry, 111 Va. 160; 68 ~. E. 274
Danville v. Sallie, 146 Va. 349; 131 S. E. 788
Richmond v. McCormack, 120 Va. 552; 91

s.

I

Richmond v. Pemberton, 108 Va. 220.
Thanking you,
Very truly yours,

AIKEN, SANFORD &·JOHNSON

A. M. Aiken.

Af,lA:H

CC:

Messrs. Brown and Garrett,
Attorneys at Law~
Danville, Virginia
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IN 'rHE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2377
CLARENCE J. BUCK, Plaintiff m Error,

versus
CITY OF .DANVILLE, Defendant in Error.

PETITION FOR WRIT O!F' ERROR.

To the Honorn.ble Chief Justice and J1istices of the Supreme
Court of Appeals of Virginia:

.Your petitioner, Clarence J. Buck, respectfully showeth
that he is aggrieved by final judgment of the Corporation
Court of the City of Danville, Virginia, entered on March 27,
1940, in an action brought by him in said Court as plaintiff
ag·ainst City of Danville, defendant.
·
A transcript of the record filed herewith will show the following to be the facts in this case.
THE F .A!CTS.
Floyd Street in the City of Dan;ville is one of the public
streets of that city. The sidewalk on the western side of
Floyd .Street, between Upper Street and Monroe Street, is
paved with concrete blocks about two feet square and two
inches thick. On the edge of the sidewalk next to the, property line, these concrete blocks are cut diagonally in half so
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that they are triangular in shape and fill in between the
sq-µare blocks. This sidewalk, according. to the estimate of
the City Engineer, was constructed at this place from twenty
to twenty..five years ago.
Late one afternoon in September, 1939, a young man named
Clarence J. Buck, twenty-three yea.rs of age, was walking
along this sidewalk at the place described, and one of the half
or triangular-shaped blocks next to the property line was
loose and separated from the others from an inch to two
2* inches. The,re was a *depression under it evidently
where sand in which it had originally been placed had
washed out, and one edge of this half block had gotten up 011
the edge of the block next to it. When Buck stepped on this
half block it tilted with him and his· foot caught in the space
between the blocks and threw him violentlv to the sidewalk
face forward. He sustained a sev~re spraii1 of his foot with
some torn ligaments. He had not been in the habit of walking· along this particular sidewalk and was not familiar with
the defective condition described.
·
It developed in the evidence that t}Jis loose and defective
condition of this block had been in existence for at least two
. years. One witness who lived immediately near to this place
~tat.eel that she went there to live in September, 1937, and
in sweeping off the sidewalk in front· of her house, noticed
this defective block. Other passers l1ad tripped at the same
nlace befol'e Buck did.
- .A few ·days before the case was tried, the City sent it.s
street repair m.en there and relaid this particular loose block
and put it in very good condition so that it was impossible
for the jury to have a. view of it, though a photog·raph of it
as it appeared at the time Buck was hurt was taken and was
shown to the jury. The City Engineer admitted that this condition was dangerous to a pedestrian.
Althoug-h it developed in the evidence that this condition
had existed for at lea.st two yea.rs, none of the street force
of the City liad noticed it. It appeared from the evidence
that the kind of inspection of the condition of the sidewalk
made by the street force was for one man to drive along in
a truck in the street a.nd try to see loose blocks or bricks
while he himself was driving. In this manner, he, of course,
missed seeing this particular place for years.
3•1.:
*Upon the evidence the jury returned a verdict in
fa.vor of the plaintiff for the sum of Five Hundred
($500.00) Dollars. The Court set aside this verdict as con~
trary to tho law and evidence and entered final judgment for
the defenda.nt. From this judgment of the trial court, the

· Clarence J'. Buck v. City of Danville
petitioner, Clarence J. Buck, is now applying for a writ of
error.
.AJSSIGNMENT 0], ERR.OR.
Your petitioner assigns as error the action of -the trial
court in setting aside the verdict of the jury_ and entering
judgment for the defendant.
ARGUMENT.

It is submitt~d that the facts in this case rendered a question of fact for the jmy and not for the court.
Your petitioner notes that the trial court in its opinion
setting aside the verdict based its opinion upon the doctrine
laid down in the cases of City of Roanoke v. Siitherl(JIYl,d, 159
Va. 749, 167 S. E. 243; City of Sta.urnton v. Kerr, 160 Va. 120,
168 .S. E. 326, and others.
Your petitioner thinks it. would be appropriate to point out
the disting1.1ishing· features between this case and these two.
recent cases of City of Roa.noke v. Ffatherla11id and City of
Staunton v. Kerr.
In the Sutherland case there was a sidewalk constructed
of two rows of large concrete blocks five feet square. Where
the two rows joined, one had gotten up higher than the other
for a short distance and this caused a woman to fall and
sustain injuries.
4*
*In the Kerr case there was a watermeter on the sidewalk near the curb and between the meter and the curb
there was a depression in the sidewalk about an inch and a
fracti.on in depth, into which depression Mrs. Kerr stepped
and fell and was hurt.
N 9w it will be noted that in both of these cases, the soundness of which we do not question, the defect complained of
was not only open and obvious to anyone else but they were
in a way permanent defects or fixed defects or imperfections.
They were not covered up by something that was loose, and
anyone looking at such imperfection as existed in the Kerr
case and the Sutherland case with even the most casual kind
of a glance is bound to know just what to expect.
In contrast to these kinds of imperfections, the defect in
this case was one caused .by an integTal part of the sidewalk
being in bad repair. The underpinning or the underground
support to a concrete block was gone, and here was a piece
of sidewalk that was insecure and moved when Buck stepped
upon it. In the two cases just referred to the defects or im-
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perfections there were just what they would seem to be while
in this case the defect was not what it. seemed to be, at least
to a casual passer-by. An integral part of the sidewalk moved
when Buck's foot came on it ·and caused him to fall. The
concrete block he stepped on went down under his weig·ht.
The element of sm1)risc to the pedestrian is more reasonable
in this case than. in the Kerr and Sutherland cases. In those
two cases it might very easily be said that a pedestrian using
any care for his own safety could see and avoid the defects.
They were defects in the visible structure of the sid~walk
and visible on the surface. In this case the defect is a defect
of immediate non-repair with the cause of the defect covered
up by a concrete hlock which tilted and went down and caused
the _pedestrian to fall.
5*
*It is submitted that this case is a stronger case for
the plaintiff than the case of City of Riclmiond v. Rose,
127 Va. 772, in which recovery for a sidewalk injury was sustained by the Supreme Court, and that there is no case in
Virginia which denies recovery to a plaintiff against a jury's
verdict in a case like this.
It will be noted, of course, that the undisputed e.vidence of
the plaintiff was that the defective condition of the sidewalk
at this point had existed for at least two years and that this
period of time was long enough to give the City of Danville
constructive notice of its existence would hardly be questioned.
The courts of some otlier states have held in cases not as
strong for the plaintiff as this that injuries caused from somewha.t similar defects are questions of fact for the jury. Your
petitioner will cite just a few of them.
In the case of Howard v. City of ·waterloo (Iowa), 221 N.
W; 812, a sidewalk was constructed of cement blocks three
sections wide. One of the blocks in the middle section had
cracked about two inches from the corner, the crack being
irreg1.1lar in shape· and leaving a sort of tria.ng11lar piece with
a rough and jagg·ed edge. 'fhe portion of the block immediately next to the tria.ngula.r piece that was broken off had
sunk below the level of the walk adjacent to it. A woman
caug·ht her foot in this spot and was thrown to the sidewalk
and hurt, and recovered a. verdict against the city. ~rhe
court said:
"While the citr is not bound to maintain perfection in its
sidewal1rn. it. is bound to exercise reasonable care to maintain
its walkH in a reasonably safe condition. It is shown by the
rrcorri tlmt the defect complained of existed for a period of
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more than two years prior to the time of plaintiff's injury.
It was for the jury to say whether the officers of the defendant city, with the description of the place as given by the
plaintiff, of the protruding cement on the rough and jagged
edge of the h'iangular piece resting one and three-fourths
inches to two and one-fourth inches above the sunken, broken
off portion of the cement block could reasonably have
6• anticipated an injury to someone, *exercising due care,
such as befell the plaintiff."
This court also held that the question of whether the plaintiff was exercising1 reasonable care for her own safety was a
question of fact -for the jury.
In the case of Uppennan v. Ford City Boro'll,gh (Pa.), 137
Atlantic, 185, the plaintiff tripped over a raised piece of flagstone in the sidewalk, fell and was hurt, and recovered a
verdict against the defendant city. The court held that both.
the negligence of the city and the contributory negligence of
the plaintiff were questions of fact for the jury, and upheld
the recoverv.
The case.of Hansen v. City of Greenbay, is an interesting
case. The court itself describes the defect complained of as
follows:
'· The defect complained of consisted of a long jagged hole
at the juncture of two blocks of cement. This hole had its
widest part on the street side of the sidewalk and varied in
width from seven inches at the outside of the walk to one
inch near t.he center of the walk. The depth of the l1ole was
from one to two and one-half inches. The evidence sustains
the conclusion that the portion of the hole nearest the outside edge of the sidewalk was so undermined as to permit
the foot of a traveler walking west to be caught and lodged
under the upper block of cement."
'
The plaintiff walking along· this sidewalk stepped aside to
avoid some children, her foot was caught and became tightly
wedged in the bole and she was thrown to the ground ipjuring
both knees.
Now here is a condition where the physical pavement of
the sidewalk bad been allowed by the city to get in bad repair
with the footing itself insecure~ similar to the instant case.
It was not a permanent and visible surface imperfection but
one which had been allowed to develop throug·h inattention
just as had the one in the instant case. Judgment for the
plaintiff was upheld by the appellate couri.
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*Your petitioner therefore submits that in view of the
facts in this case the question was solely one.for the jury
and the trial court erred in setting the verdict aside. J udgment should have been entered on the jury's verdict.
CONCLUSION.
For the reasons stated in the foregoing petition, your petioner prays that to the final judgment complained of the
Supreme Court of Appeals will grant a writ of error and
supersedeas, and that the judgment aforesaid may be reviewed and reversed.
Ylour petitioner states that he ha~ delivered a copy. of this
peti.tion to E. Walton Brown, Attorney of Record for City
of Danville, this 23rd day of July, 1940.
Your petitioner requests an oral hearing on his petition.
Respectfully submitted,
CLARENCE J. BUCK,
Plaintiff in error,
By .AIKEN, SANFORD & JOHNSON,
Counsel.

I, A. l\f. Aiken, an Attorney practicing in the Supreme
Court of Appeals of Virginia, do hereby certify that in -my
opinion the judgment complained of in the foregoing petition should be reversed by the Supreme Court of Appeals of
Virginia.
A. M. AIKEN.

RE.ceived July 24, 1940.
M. B. WATTS, Clerk.

October 7. 1940. Writ of error and s1tpersedeas awarded
by tbe court. Bond $300.
M. B. W.
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RECORD
page 10 ~ VIRGINIA:
Pleas before the Judge of the Corporation Court of Danville, at the courthouse the.reof, on the 27th day of March,
1940:
Be it remembered that heretofore, to-wit, on the 20th day
of J·anuary, 1'940, came Clarence J. Buck, and by his attorneys, and filed in the Clerk's Office of said Court his Notice
to Recover Judgment against the City of Danville, a municipal corporation of Virginia, which notice is in the following
words and fig11res, to-wit:
NOTIOE. OF MOTION:.
To the City of Danville, a municipal corporation of Virginia:
PLEASE TAKE NOTICE that on February 5, 1940, at
ten o'clock A. M., or as soon thereafter as counsel .may be
heard, I shall move the Corporation Court of the City of
· Danville at the courtroom thereof, for a judgment against
you in the amount of Five Thousand ($5,000.00) Dollars.
The following- facts constitute the basis of my motion for
judgment against you:
1

page 11 ~

You are now and were on and before· ,September
26, 19·39, a municipal c.orporation of the S,tate of
Virginia and as such charged by law with the duty of exercising ordinary care to maintain your public streets and sidewalks in a reasonably safe condition for all persons using
the same.
·
On or about September 26, 1939, I was walking along the
eastern side o.f ,Floyd Street, a pub1ic street in the City of
Danville, in the block between Upper Street and Monroe
Street, approximately in front of No. 427 Floyd Street, where
t]Je sidewalk is paved with concrete blocks about two feet
(2') square, a.nd I was exercising care for my own safety
when I stepped on a block that ,vas loose a.nd it turned with
me causing mv right foot and ankle a. terrific wrench.
Tbis condition of the sidewalk constituted a violation of
the duty that. you owed to me and to all persons to maintain
t.bis sidewalk in a reasonably sa.fe condition. Its, unsafe condition was known to you, or should ha:ve been known to you, ~
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in the exercise of ordinary care. It had existed for a very
long time, long enough in fact for you to have had notice
of it had you used ordinary and reasonable care in keeping
your sidewn lks in proper repair.
As a direct result of this wrenching of my foot and ankle,
my right foot received a very bad sprain and the ligaments
were torn at the ba.ses of the third, fourth and
page 1.2 ~ fifth metatarsals, and at. the cuboid, cuneifo1111 and
astragalas, and discoloration over the areas involved. I am a tinner by occupation and my duties as such
require me to climb upon the roofR of houses. Before my
injury I was ma.king on au average of $35.00 a. week. I could
not get around at all· for about nine weeks after my injury
and could not work, a.nd I am now unable t.o follow my trade
and unable to climb. I am still partially disabled g·encrally,
and completely disabled from following my occupation, and
will probably be so disabled for a long time to come, possibly permanently. I have suffered gTeat pain and inconvenience, and have incurred medical expense for treatment
of this injury of approximately $100.00.
. THEREFORE, r shall ask judgn1ent in the amount of iF,ve
Thousand ($5,000.00) Dollars.
On October 25, 1939, I filed written not.ice with the l\fa.yor
of the City of Danville in compliance with Section 6043A
of the Code of· Virg·inia.
Respectfully,
CLARENCE .J. BUCK,
Clarence J. Buck,
By AIKEN, SANFORD & JOHNSON,
Counsel.
page 13

~

And, at another day, to-wit: At a Corporation
Court of Danville, at the Courthouse of said Court,
on Monday the 5th day of E~ebmary in the year A. D. 1H40,
and in the 164th year of the Commonwealth.
This da.y came the parties by their attorneys, and on motion of the plaintiff, the defendant is ordered to file its
grounds of defense relied on in this cause not later than the
9th day of February, 1.940, if the defendant 'desires to file
any grounds of defense in this cause .
.A "11cl. nt another clay, to-wit:

Corporation Court of Dan-
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ville, on Thursday tJ:ie 8th day of February in the year A. D.
1940.
This day came the defendant by its Attorney and filed
its Grounds of Defense and Plea of Contributory Negligence
relied on in this cause, whicl1 are in the following words and
figures, to-wit:
GROUNDS OF' DEFENSE.
The said defendant, by its attorney, files the following
as its grounds of defense to this action:

.A. Defendant denies that it was g·uilty of any actionable
negligence in this case.
B. Defendant denies that there was any dangerous defect
in the sidewalk which proximately contributed to plaintiff's
injuries, if any.
pag·e 14 ~ C. Defendant denies that it had any notice or
knowledge of such defect.
D. Defendant avers ·that it exercised reasonable care to
keep said sidewalk in a reasonably safe condition, and the
sidewalk was in a reasonably safe condition at the time and
place complained of.
E. Defendant denies that plaintiff was injured by any defect in said sidewalk, and also denies that plaintiff was injured to the extent alleg·ecl.
CITY OF DANVILLE,
By E. Vv ALTON BROWN,
·
City Attorney.
PLEA OF CONTRIBUTORY NEGLIGENCE.
The said defendant, by its attorney, comes and says that
the plaintiff oug·ht not to have or further maintain his action against this defendant, because the defendant avers that
if there was any dangerous defect in flie sidewalk, which
proximately contributed to plaintiff's injuries~ for which
this defendant. is legally responsible, all of which this def enclant denies, said defect was open and obvious to any
person passing along said sidc·walk and exercising ordinary
care for his own safety, and plaintiff had actual notice and
knowledge thereof, or should, in the exercise of ordinary
care, by being reasonably observant in keeping a
page 15 ~ proper lookout, have discovered the alleged defect
in the sidewalk, and lrn.ve avoided using that por-
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tion of said .U..il-V.. alk. So that, defendant says that plaintiff's injuries, if any, were proximately contributed to by his
own .contributory negligence as aforesaid.
.
And of this tile defendant puts himself upon the country.

CITY OF DANVILLE,
By E. WALTON BROWN,
City Attorney.
And, at another day, to-wit:. Corporation Court of Danville, on Wednesday the 14th day of February in the year
A. D. 1940.
This day came the parties by their Attorneys, thereupon
the said defendant saith that it is not guilty in manner and
form· as in the plaintiff's notice against it is- alleged, and
of this it puts it.self upon the country and the plaintiff doth
the like.
v\,Thereupon came a jury to-wit: J. L. Powell, W. P. Scott,
. \V. H. Neal, R. T. Penn, S. B. Walker, P. K. Miles and R.R..
Patterson, who being elected tried and sworn according to
law, well and truly to try the issue joined, and ha.ving heard
the plaintiff's evidence, the defendant, by counsel, moved
the Court to strike out the evidence of the plaintiff, which
motion having been considered by the Court is overruled
and the defendant by counsel excepts.
page 16 ~ Thereupon by consent of parties, and with the
assent o.f the Court, this cause was adjourned until
tomorrow morning at 10 o'clock.
And, at another day, to-wit: Corporation Court of Danville, on Thursday the 15th day of February in the year A. D.
1940.
This day came again the parties by their Attorneys, and
the jury sworn in this ca.use appeared in Court ac~ording to
their adjournment on yesterday, and having heard the evideuce in full and the argument of counsel were sent out of
noud. to c.onsult of their verdict and after some time returned
nncl 11pon their oath do say, ''We the jury find for the plaintiff and fix bis damages at. the sum of $500.00' '.
Whereupon t.he defendant moved the Court to set aside
snicl verdict a.ncl enter up final judgment for the defendant
or grant it a new trial on the g-rounds that the same is contrary to the law and the evidence, and the Court takes time
to consider thereof.
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And, at another day, to-wit: Corporation Court of Danville, on Wednesday the 28th day of February in the year
A. D.1940.
.
For reasons appearing to the Court, it is 01:der'ed that the
fore going cause be continued until April Court next.
page 17

~

OPINION ON MOTION TO SET ASIDE VERDICT.
.

It is the duty of the municipality to use reasonable care tu
keep its· sidewalks in a reasonably safe condition for the
use of pedestrians traveling thereover with reasonable care.
The difficulty lies in the determination of the que~tion as
to when it becomes the jury's function, and when the Court's,
to say whether the sidewalk was not in a reasonably safe
condition~ and if so, whether the city had failed to use rea"
sona ble care to prevent it becoming unsafe-.
Under the authority of the following Virginia cases:
City of Richmond v. Cou.,rtney, 32 Grat. 798; Richmond v.
Schonberger, 111 Va. 168, Roanoke v. S,u.the·rland, 159 Va.
749 and Staunton v. Kerr, 160 Va. 420, I conclude that under
the facts of this case it is a question of law for the Court.
It is true that exactly how the accident happene¢t is not
made clear by the evidence, but giving· the plaintiff the benefit of the evidence most favorable to him, I think that the
result is the same.
If we assume that the half block had risen a.hove the level
of the surrounding sidewalk under the holding of the abo-ve
cited ca~es it was not such a condition as would impose
liability upon the city. If we assume that plaintiff did not
Rt1Stain his injuries as a result of stumping his toe on the
ha]f block because of its elevation above the surface of the
surrounding· sidewalk, but that his weight. caused
page 18 ~ this half block to sink into a depression in the soil
underneat.h it, and this caused its fall, another
question is presented. In that c:-1se, and I may say that this
theory seems to me rather incredible, it docs not seem that
the defendant could be held responsible, because it cannot
he said that the dang·erous condition was one that would
liav~ been <liscoverable in tl1e exercise of· reasonable care.
It is true tl1at. the witness, Scott, the City Engineer, stated
that the condition disclosed by the photogTapb introduced in
evicfoncc rnig·ht be dangerous, but I cannot see that his opinion is entitled to more weigllt than the jury could l1ave
givc·n the picture, or for that matter, the Court. His opinion
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<.~oul<l have added nothing to what the picture showed. Plainly
tlw ()ondition disclosed by the photog-raph was not one for
which the eity would be responsible. It would not put the
· city on notice that there was any concealed clang·er in the
situation due to the soil having washed away from underneath the point of the half slab, which would cause it to tilt
np when stepped on. If under the demurrer to the evidence
rul~ we must concede that the jury may have found that
such a condition existed, at best, it, w·ould have been a latent
defect, and one which was not to be reasonably expected. In
this connection, however, it is ,vorthy of conunent that plaintiff failed to prove that there was any washout
page 19' ~ under the point. of the stone which would have ·
caused it to tilt sufficiently to have been the probable cause of injury.
In my best judgment the evidence is insufficient to sustain the jury's verdict. It will be set aside and final judgment entered for the defendant.
1\foh. 27th, 1940.

HENRY C. LEIGH,
Judge.
And, now on this day, to-wit: Corporation Court of Danville. on vVednesday the 27th dav of March in the year A. D.
1940, being the day and year fh:st herein mentioned.
ThiR da~r came again the parties by their Attorneys, and
the Court ha.Ying· maturely considered the defendant's mot.ion to set asidd the verdict of the jury rendered in this cause
at the February Term last of this Court and enter final judgment in its favor, cloth sustain said motion and set aside
s;:iicl verdict and enter final judgment for said defendant.
Therefore it is c.onsidm·ed by the Court that the plaintiff
take nothing by his Notice and that. the defendant go thereof
without day and recover against the said plaintiff its costR
by it about its defense herein expended.
page 20 ~
To which action of the Court in setting aside
the verdict of the jury and entering- up final judgment for the def~nda.nt., t.he said plaintiff by counsel excepts.
pnge 21 ~

NOTICE OF APPLICATION FOR CERTIFICATES OF EXCEPTION.

Y 011 are hereby notified that on May 25, 1940, I shall tender
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to Judge H. C. Leigh, in his office, certificates of exceptions
in the above styled case.
CLARENCE J. BUCK,
By AIKEN, SANFORD & JOHNSON,
CounseL
Legal service of the above notice is hereby accepted, this
24 day of May, 1940.
CITY OF DANVILLE,
By E. vV'.A.LTON BROWN,
Counsel.
page 22} C. J. Buck

v.

City of Danville
CERTIFICA.TE OF EXCEPTION NO. 1.
The following· evidence on behalf of the plaintiff and of the
defendant respectively, as hereinafter denoted, is all of the
evidence that was introduced a.t the trial of this ca.use.
page 23 } Index.
page 24 } In the Corporation Court of the City of Danville,
Virginh:.
Clarence J. Buck

v.

City of Danville
Before The Hon. H. C. Leigh, .Judge, and a. Jury.
Danville, Virginia
February 14 & 15, 1940
Appearances: A. M. Aiken, Esq. and R. Paul Sanford,
Esq., of Aiken, Sanford & Johnson, Danville, Va., For the
Plaintiff.
E. Walton Brown, Esq., Danville. Va., For the Defendant.
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pag·e 25 }

MRS. LILY M. GOO.D"?vIA:N',
called ·as a witness on behalf of tho plaintiff, and
being first duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Aiken:
Q. Your name is Mrs. Lily M. Goodman, I believe¥
A. Yes, sir.
Q. Where do you live, :M;rs. Goodman¥
A. 427 ~.,1oyd Street..
Q. 427 Floyd Street; now is Mr. Clarence J. Buck here
your brothed
A. Yes, sir.
Q. How long have you lived there .at 427 Floyd Streett
A. I have lived there a year the second week in January
-this last January.
Q. You have lived there a little over a year nowt
A. Yes.
Q. Did you see your brother, Mr. Clarence J. Buck, fall
there in front of your house last September f
A. Yes, sir.
Q. Are you familiar with the place where he fell¥
A. Yes, sir.
Q. How close is that to your house f
A. It is right in front of my porch.
Q. Right in front of your porch; how did you happen to
he looking at him when he felH
A. Well, I was on my porch and I seen him when he walked
by. He was coming toward Main Street, and I saw him when
he stepped on it. It was a three-cornered stone, and he
- stepped on, the corner of it, and it tilted up and he fell down,
·
and I said, "Lord have mercy, Bill-"
pag·e 26 ~ Q. Will you describe to the jury the condition
t.ha.t stone block was in at that time.
A. It was a three-cornered stone, and the edge of it was
sitting; up on one of the other stones, like that. (Illustrating)
The dirt had washed out from under it, and it tilted up, like
that, and caught his foot in between.
Q. Did he fall down 1
A. Yes. sir, all the way d·own.
Q. ·what happened after that?
A. I asked him was he burt much and he said he believed
he had broke his f o?t, and I watched him all the way up the
street, and I told him as soon as he got to the hotel to put
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it in some real hot water. Me and my brother-in-law watched
him, and I said, "I believe he has hurt his foot bad".
Q. Now, Mrs. Goodman, had you had occasion to watch that
particular stone before 1
.
A. Yes, because I have seen ·several people stumble over
it.
Q. How long has it been loosef ·
A. Ever since I have been there.
Q. Ever since you have been there t
A. Yes; I have swept dirt aro~nd it, when I was sweeping
·
the sidewalk, to keep it from sliding·:
Q. And you say you went to live there in January, 1939 ·1
A. Yes, sir.
Q. Is that rig·ht-January, 1939¥
. A. A year ago, this last January.
.
Q. And that particular block was loose at that time 1
A. Yes, it has been that way ever since I moved there.
Q. You have seen people stumble over it before,
page 27 ~ you say i
A. Yes, sir, a woman passed there.

.

Objection by Mr. Brown. Overruled. Exception~
Q. Go ahead, Mrs. Goodman.
A. r-seen a woman pass there and stumble over it, and when
she stumbled, she reached up and caught my banisters to keep
from falling down, a good while before he come by thete.
Q. Have you seen anybody fall since then? ·
A. Up the street from me, it was some loose, rocks in front
of the house a b9ve me, andObjection by Mr. Brown.
The Court: I don't think that has got anything to do
with it-a. different place.
Q. How far from this one i
A. About as far from where he fell to that first bench.
Mr. Brown : I withdraw the objection.
A. It was a colored man coming along· last Friday evening·, with groceries, and a colored woman behind him pic.kod
up the groceries for him.

16

Supreme Court of Appeals of Virginia
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Q. Mrs. Goodman, ca.n you tell us whether the block your
hl'other fell over is still in the same condition it was when
he fell?
A. ·After he fell, mv brother-in-law and I went out there and
fixed it back as good°' as we could-put dirt under it, to keep
somebody else from falling, and last Saturday morning some
men came there and took up the, broken stones and put some
sand around it-where the colored man fell and tbe one in
front of my house.
Q. Fixed. the one Claren~e Buck fell on f
A. ..A..nd the one the colored num fell on, too.
page 28 ~

CROSS EXA:MINATION.

By 1\fr. Brown :
·Q. Mrs: Goodman, who lives there in the house with yo11?
A. Mrs. Sally Parker.
Q. Mrs. Sally Parker 1
A. Yes, sir.
Q. Is she related to you in any way?
A. No, she lives in the other side.
Q. She lives in the other side; it is a double house 1
A. Yes.
Q. vVho lives in ·tbe house with you-you are married·?
.i'l... Yes: mv two brother-in-laws stavs there with us.
Q. Y oui· h~o brothers-in-law live with you f
A. 1\Iy husband's twQ brothers.
Q. Does nfr. Buck 1ive there V
A. No, sir.
Q. What are your two brothers-in-law's names?
A. Lester and Edwin Goodman.
Q. W11ere does Mr. Buck live?
A. He lives at the Virginia Hotel.
Q. Now I understood you to say that when you went to
live at this place in January, 1939, that you observed that
one of these blocks was loose 1
A. Yes, sir.
Q. Is that what you meant
A. Yes, sir.
Q. Was there only one block in front of your house that
was loose!
A. No, sir, there was several of them, but that was the
worst.
Q. Several of them were loose!
pag·e 29 ~
1\. Yes, sir.
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Q. You mean by that the sidewalk itself-the surface was
uneven?
A. .Yes, sir; some of the stones was broken in five or six
pieces, sitting up on top of each other, but last Saturday
morning they took those stones up and put down some new
stones.
Q. Last Saturday morningf
A. Yes, sir.
Q. Let's get back to what you were talking· about when
you went there to live in ,January, 1939; what was the difficulty with any stones in front of your house-what, had happened to them 1
A. v\TJ1at lrnd happened to them 1
Q. Yes.
A. I don't know. Some of them was loose, sitting up on
top of others.
Q. Do you mean some of the st.ones in that sidewalk were
sitting up on top of other stones?
A. I mean the corners of them-some of them was hroken
in two, and t11e cornersQ. Did your brot]1er g·et hurt on a broken stone?
A. The stone was just a half one.
Q. It was a half-block, in other words?
A. Y:es, sir.
Q. Now was that block he g·ot hurt on, on the inside of the
Hidewalk, or outside?
A. It was on the inside.
Q. Next to your house f
A. Yes, sir.
Q. Who else was on the porch when your brother left?
A.
asn 't nobody on the porch with me, but
page 30 ~ my brother-in-law Edwin was coming up the street,
fixing to come in the house, when it happened.
Q. And you say l\Ir. Buck was coming towards Main
Sireet?
A. Coming· to,vards Main Street.
Q. ·And your house is on the right-hand side of the street,
coming· towards Main?
A. Yes, sir.
Q. \Vas anybody else on the sidewalk at the time?
A. I don't know.
Q. ·well, you were sitting· right there on the porch, watching- your brother, you said?
A. Yes, sir.

,v
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Q. Watched him all the time from the time he got hurt
until the next corner 1
A. Yes, sir. _
Q. v\That corner was he approaching!
A. I watched him all the way up the street-out Floyd
Street.
Q. Was anybody else on the street-you didn't see anybody else near your brother 7
A. Nobody but Edwin. My brother didn't see me ancl
my brother-in-law either when he fell. He didn't know I
seen it.
Q. vVas any body else on the street, meeting him!
A. Not real close to him.
Q. N ohody at all¥
A. I don't remember seeing anybody.
Q. What time of day was it 7
.A. About a quarter to six, or six.
Q. At night?
A. Yes, sir.
page 32 ~ Q. Do you work?
A. No, sir.
.
Q. And you were just sitting on your porch?
.A. Yes, sir, on the porch.
.
Q. Had you been sitting on the porch Y
A. I had been standing· on the porch.
. .
Q. D.id. you g·o out on the porch to tell your brother good.
bye¥
A. No, sir, he come out the street.
Q. Pid be come out of your house Y
A. No, he come out of my·mother's.
Q. Did he live at your mother's house?
A.· No, he bas been living at the Virginia Hotel about fonr
years.
Q. Did he come to see you frequently?
A. No, hardly ever.
Q. Let me get this clear-which way did your brother fall,
towards the inside of the. sidewalk, or the outside Y · · ·
A. ·w·ell, he stepped on the middle corner of the stone- ·
Q. Could you tell from where you were which corner of
the stone he stepped on f
A. I was standing on the porch at the banister, and the
sidewalk is riµ;ht at the banister.
Q. You were looking right down where his feet were walkingY
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A. I was standing right at the banister.
Q. His foot hit what!
A. He stepped on the middle corner of the stoneQ. What do you mean by the ''middle corner"-do you
mean the corner pointed towards the sidewalk!
page 33 ~ A. You see, the stone was three-cornered. The
straig·ht side was next to my house, and the middle corner, as I call it, was toward the street, you know.
·when he come on by, he was walking on, and he stepped on
that.
Q. ·He stepped on the corner pointing toward the curl;>?
A. Yes, and be was walking onQ. And you sa.y at that time, it was up on top of the other
stone!
A. Just the edge, and when he stepped on it, it tilted up.
Q. If the edge of t.he stone you are talking about was up
on the next sto11e, what did be do-stump his toe?
A. No, sir, he just stepped on it, and when he stepped on
it-the dirt had sunk down under that stone, and wheii he
stepped on it, it sunk down.
Q. He first had to }mock it off the other stone T
A. When he stepped on it, it knocked it down.
Q. He first had to knock it off?
A. When it turned up, it caught his foot between the two
stones.
Q. Was there a space big enough for his foot to get in1
A. When it turned up, it just caught his foot between the
two stones.
Q. Could you tell the jury whether, when he started out
nnd stepped on. this thing, there wa.s any open space between
the stones, or just the stones resting on each other Y
A. There was a space between it, but the way the rock was
laying·, just the edge of it-the middle corner-just the edge.
of it was on the, other one, and when he steppecl on it, it. give
with him.
Q. Could you tell us whether or not, of your own know ledge, before he stepped, on the stone, there was any space between that st01ic and the next stone, or whether the stone was
resting on the other one, as you said¥
·
A. Yes, there was some s11ace between-a narrow space.
Q. How could there be a space between, if it
page 34 ~ was resting on the other stone 1
A. It was just a very little resting up on it.
Q. How much of the stone was resting on the other stone '1 _
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A. Just barely the comer was sitting· up on the other
stone.
Q. The stone is two feet long?
A. I haven't measured it.
Q. It is certainly about this long, isn't it?
A. Something like that.
Q. ·what I want to g·et is whether any pa rt of the stone on
which you say he stepped,· besides the tip end, was restin.g
on the other stone-was the whole stone up on the other one,
or part of iU
A, Part of it was up on the other one.
Q. Just the tip encl of it?
A. And when he stepped on it, it turned.
Q. "\Vba.t I want to know is whether any part of that stone
rested on the other stone except the tip end of it-what I
am trying to get is this : Assuming this was the stone on
which he stepped here, and this was the stone that was next
to it, why underA. This stone where he fell on was like that. He had n
little space in here, and the corner of it was up like that, and
it just turned-Q. It had to be resting· up there, like that?
A. Yes, sir.
Q. And what made it tilt was the fact that he stepped on
it?
A. He was just walking along and stepped on it, and it

tilted.
Q. Could you tell us which way he fell f
A. ·when he stepped on itQ. You have told us that. I want to know which way he
fell.
A. Fell all the way down.
page 85 ~ Q. Did he fall towardc your house, or the street?
A. He just fell face foremost.
Q. The way he was walking?
A. Yes, sir.
Q. Could you tell wl1ich way his foot turned, or either
way?
· A. His foot was cnug:ht, just turned over.
Q. Could you tell whether be turned his foot to the left or
to the right?
A. I couldn't tell you that. I was so scared when I saw
him fallQ. Yon say you saw him go on up the street"!
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A.
Q.
A.
Q.
A.

Yes, sir.
How long· before you saw hi~ again f
It was several clays.
Where did you see him?
I went over there to see him.
Q. At the hotel 1
A. Yes.
Q. He didn't come back to your house?
A. No, sir.
Q. You said, Mrs. Goodman, that a colored man came along
a few .days ag·oA. Last Friday.
Q. Last ,F'ridayt
A. Yes, sir. He was coming from -Bibee's, I reckon, because he had green bag·s in his arms.
Q. And you said he fell over a stone; where was that T
A. The next house above me.
Q. The next house above you?
A. Yes, sir, towards 1\Iain 8treet.
page 36 ~ Q. "\Vas that stone out of place at that timedid you see that?
A . .Yes, ·sir; I just happened to be standing at the window.
Q. When did they fix that stone 1
A. Some men fixed it last Saturday morning when they
fixed the one he fell over.
Q. Some City ment
A. Yes.
Q. Had you paid attention to itA. Until some people stumble over itQ. You pass over it frequently yourself1
A. I don't go out of my house once a month.
RE-DIRECT EXAMINATION.
Bv Mr. Aiken:
·Q. Does Clarence visit your home frequently?
A. No, sir.
Q. When he does come, how does he come?
A. R,iding. His boy friend has g-ot a car, and when he
does come, he comes in the car.
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EDvVIN GOODJ\ilAN,
called as a witness on behalf of the plaintiff, and being first
duly sworn, testified as_ follows:

DIRECT EXAMINATION.
By Mr. Sanford:
Q. Is your name Ed Goodman f
A. Yes, sir.
Q. Where do you live, Ed f
A. 427 Floyd Street.
Q. Are you any relation to Clarence Buck f
A. No, sir, none at all.
page 37 ~ Q. Do you recall the night or evening that he
fell there on Floyd Street Y
A. Sir?
Q. Do you recall the evening-·
A. Yes, sir.
Q. Or do you know about the evening it was 7
A. Yes, sir.
Q. Where were you at the time that he fell!
A. I had been out to Mrs. Hughes' store and was coming
back, and was fixing to g·o up the steps to the porch when
he fell.
Q. Where is Mrs. Hughes' store with relation to your
l1ouse!
A. The next alloy adjoining about four or five foot.
Q. Your house is on the right-hand side of Floyd Street,
coming· towards :Main Street; is that righU
A. Yes, sir.
Q. Had you seen the place that he fell before that day?
A. Yes, sir.
Q. "What was it that caused him to fall!
A. \Vell, the sidewalk, where it was laid in them diagonal
blocks, like, there was one edge sitting up on the other one
in a peak, and be stepped on the edge of that one and flopped
over and hurt his ankle.
Q. Did he fall all the way down Y
A .. Yes. sir, fell face foremost.
Q. The· way he was going?
A. Yes, sir.
Q. How long have you been living there in this same place'!
A: It was a year the 28th of. January, this last year.
Q. Has there been anything wrong with tbat
pag·e 38 ~ part. of the stone since you have been there!
A. How is that?
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Q. This place he fell, ·has there been anything wrong there
ever since you have been there?
A. Yes, sir, I have noticed it ever since I have been boarding at 427-noticed it loose, and being a gap.
Q. Rig·ht along in that same vicinity?
A. Yes, sir, several on up there is loose.
Q. Do. you know whether they are in that condition nowf
A. Some of them is.Q. Has anything been done there recently?
A. They come over there last Saturday morning and took
them up and leveled it and put sand around it.
Q. Had you ever done anything to that block yourself?
A. No, sir, I had never done anything to it.
Q. You never had¥
A. No, because I work in the daytime and come in at night.
and don't have time to do anything.
Q. You say you work in the daytime?
A. Yes, sir.
Q. ·what kind of work do you do?
A. Carnenter work.
Q. Is this place you are speaking of right along at the.
edge of the sidewalk Y
A. Well, I would say the porch lacks just about a foot-the
porch is just about a foot from the edge of the sidewalk.
Q. The porch is just about a. foot from the edg,3 ·
page 39 ~ of the sidewalk?
A. Yes, sir.
Q. Is it down level with it, or above it?
A. It is about four foot.
Q. .A.bout four feet above it¥
A. Yes, sir. .
Q. You say you were going up the steps when he fell Y
A. Yes, sir, fixing to go up the steps.
Q. Do you know what ha.ppened to him-I mean, how bad]y
he was hurt¥
A. No, sir, I do not. He fell and he said, '' Oh, I have done
broken my foot!'' and I just thoug·ht he had sprained his
ankle, and he went on up the street, limping, and I went on
in the house, and I told Lillian, "I don't believe Bill has
·broke his foot", and she said, "Look how he is limping'',
and the last I seen of him, he was going up Monroe Street,
limping on tha.t foot.

24

Supreme Court of Appeals of Virginia

Edwin Goodtnan.
CROSS EXAMINATION.
Bv Mr. Brown:
·Q. Mr. Goodman, which side of that house do you live int
A. I live in the upper side.
Q. The side toward Main Street?
A. Yes, sir.
Q. The front porch runs across both front rooms?
A. Yes, sir.
Q. And the steps of the house, are they nearer the store
from which you were coming, or nearer lVIain Street?
A. The steps are over to the store.
page 40 ~ Q. You didn't actually see him fall?
A. Yes, sir.
Q. I thoug·ht you said you were going up the steps f
A. I was fixing to.
Q. Did you notice him or pay any attention to him before
he fell f
A. Yes, sir.
Q. Could you tell which part of the sidewalk he was walkinµ; on f
A. He was going· on up the street there.
Q. He was going on up the street?
A. Yes, sir.
Q. vValking on the inside of the sidewalk?
A. Yes, sir, next to the porch.
Q. Is the pavement-that is, the concrete blocks that aro
laid along there-above t.he level of the dirt right at the
front of your house 1 In other words, is there a little drain
along there lower than tho sidewalk, or not f
A. Yes, there is a little drain.
Q. He couldn't have stepped off tbat;
A. No, sir. There is a hole where t.bey are jointed together.
It was laid up like this, and-Q. Do you mean to tell us one of those blocks had been
resting up on another block for over a year?
A. Like this.
Q. How much wns it sitting upf
A. .About half an inch.
Q. What you mean is, one of the blocks-the one nearest
the front of your lot-was sitting· up about half an inch higl1er
than the one next to it 1
page 41 ~ A. How is that?
Q. I am just trying- to g·et clear what you mean.
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Do you mean that the block on which he stepped was on a
little higher level than the block next to it f
A. Yes, sir.
Q. Now was the block on which he stepped resting up on
the other block at all?
A. It was sitting up on the edge.
Q. Sitting up on the edge of it about half an inch?
A. Yes, kinda rocking, and he stepped on where it touched
the other one, and it fell down, like that.
Q. Is it your understanding that the Rituation there of the
rock on which he stepped had been there about a. year!
A. Yes, sir.
Q. \'Vas that the only thing the matter with it, so far as
you could see 1
A. As far as I could see.
Q. Was the rock itself on which he stepped broken-was
the concrete sla.b broken·t
A. No, sir, it wasn't broken.
Q. "\Vas it a whole piece, or a half-piece?
A .•Just a quarter-piece-wasn't a whole one.
Q. It was either a quarter-piece or half-piece?
A. Yes, sir.
Q. Now were there any other of these concrete slabs along
there in the same fix that this one was?
A. Yes, some right on up above, they was loose, too.
Q. Had they been loose about the same length of. time!
A.. Yes,. some of tliem had-several.
page 42 ~ Q. Now, 1\fr. Goodman, could you actually t.ell,
of your own knowledge of what you Raw-not
what he told you, or what your sister-in-law told you, hut could
you actually tell, yourself, how the accident happened, or did
yon just see him get up¥
A. I seed him fall and seed him get up.
Q. Did you watch his foot and see what liappened to his
foot ~1
A. Yes, I seed him fall face foremost, and saw the rock
when it fell.
Q. You saw him fall face foremost?
A. The rock went down. .I seen the rock when it tilted
with him.
Q. Now when he stepped on the rock, he must have knocked
the rock hack?
A. It slid off-the little peak resting- on the other one.
Q. Could he have g·otten his foot down in this space until
he knocked the rock back~ As you say, it was resting oi1
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the other one-was there space enough between the stones,
Mr. Goodman, before he g·ot hurt, for him to have stepped in
that space!
A. Just one edge of it was resting on- the other one.
Q. ·wait a minute-he stepped on the rock¥
A. Yes.
Q. And- that slipped down T
A. Yes, and caught his foot at the back end of the peak.
Q. That is the end nearest the house?
A. Yes.
Q. Was that the part he stepped in, or did he step on the
rock itself and pull it down Y
.A.. He stepped on the peak.
Q. I understood you about that, but here, we will say, is
the inside of the sidewalk; here is your house, right here Y
A. Yes, sir.
pag·e 43 ~ Q. Here is the inside of your walk; now here is,
we will say, the half-stone or quarter-stone-that
iH the one you· think he got hurt on T
A. Yes, sir.
Q. Now I understood you to tell the jury he was coming
on, like this, going back up towards Main, and this corner
lrnre was a little bit hig·her than the adjoining rock; is that
right?
A. Yes, sir.
Q. You couldn't tell whether he stepped on the rockA. There is a little gap here, back in here.
Q. Towards where you were?
A. Yes, sir.
Q. How big· a gap was that?
.A. I would say two inches here, and this peak was resting
up on the other one.
Q. About a t.wo-inc.h gap at the back end, next to the prop. erty line?
A. Yes.
Q. And where you get to the other rock, it was just touching on that?
A. Yes, sir.
Q. So he must have knocked it loose when he stepped on it?
A. "\V.hen. he stepped on it, I don't know whether he 11it it
with his toe, or whet.her his heel went clown in it and turned
it over.
Q. You couldn't tellA. I couldn't tell whet.her it slid or not.
-Q. He stumbled and fell out forward?
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A. Yes, sir, fell forward.
Q. Did you ever fall over that stone yourself f
A. No, sir, never did.
Q. And you say it had been in that condition about a year?
A. Yes, sir.
page 44 ~ Q. It was open, so anybody could see it 7
A. Yes, sir.
Q. In other words, anybody walking· along the sidewalk
could see it, just as good as you could back there where yon
wei·e?
·
A. Yes, but he never did come over there walking none
in the daytime. He come over there at night right smart,
but come in a car..
Q. Didn't know as much about it as you did¥
A. No, sir.
Q. But he could have seen it if he had looked-that is true,
isn't iU
A. Yes, he could have seen it if he had looked, but he, not.
knowing it.was tJiere, I don't reckon paid any attention to it,
not knowing· it was tlJ.ere.
Q. Mr. Goodman, had you ever g·one down there and fixed
tha.t place yourself?
A. No, sir.
Q. Did you ever see anybody at the house fix it 1
A. Yes, sir, my brother, he put it back after he fell on it
and got hurt.
Q. -After Mr. Buck fell on it and got hurU
A. Yes, sir.
.
Q. What did he do to iU
A. He just shoved it up next to the other one, and they
kept dirt swept up around it, in sweeping the sidewalk.
Q. What day of the week was this?
A. Tuesday, September 26.
Q. Had you been working· tba.t day¥
A. Yes, sir.
Q. Did you ~;o to work in an automobile, or walk?
A. I walk most of the time.
Q. Did you ever see anybody else fall over this place?
A. No, sir.
page · 45 ~ Q. A re there otl1er stones in front of that ·house
that were loose as this one was?
A. Yes, sir, I saw a man fall over one up above tl1ere recently.
Q. That was a colored man?
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A. Yes, sir.
Q. Did he stump his toe?
A. Yes, sir, stumped his toe.
Q. And fell?
A. Yes, sir.
Q. Did you g·o up there 1
A. No, but I noticed it before he fell and after he fell, and
it was a whole stone, and wiggled like that.
Q. You don't mean it waved like thaU
A. Sure it did-wiggled like that.
Q. You mean that concrete block two inches thick would
wave like thaU
A. If you would step on one side, it would raise up. like
that.
Q. ·what was it laid in?
A. I don't know.
Q. You never raised it up to see?
A. No., sir.
Q. You never took enough interest, although you had been
living there a year, you never went out there and put sand
under it, or called anybody's attention to it, or 'phoned the
.City Engineer's officeA. I didn't know I was supposed to.
Q. "\Vell, possibly not.
A. I baven 't been in the city long enough.
Q. You weren't afraid of it!
page 46 ~ A. :N' o, I wasn't afraid of it, but I stopped, after
that colored man fell-I hacl to go uptown, and I
stonped and stood on the rock, ru1d it was loose enough to
rock.
Q. Sort of shimmied?
A. Ye~, sir.

LESTER GOODMAN,
called as a witness on behalf of the plaintiff, and being first.
duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Sanford:
Q. fa your name Lester Goodman?

A. Yes. sh.
Q. ·where do you live, Lester?
A. Flo~·cl 'Street-427 Floyd.
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Q. 427 Floyd Street?
A. Yes, sir.
Q. Are you a. brother to Ed Goodman who just testified
here?
A. Yes, sir.
Q. Were you living at that place on F!Joyd Street when
Mr. Buck received an injury?
A. Yes, sir.
Q. Were you at home a.t that particular time?
A. No, sir, I wasn't at home. I was at work.
Q. You didn't see it, then!
A. No, sir.
Q. Have you noticed the condition of the sidewalk at the
place where he fell?
A. Yes, sir; I know it has been that way ever since last
l\fav.
page 47 ~ Q. Last May?
A. Yes.
Q. Why do you fix it at last May!
A. Well, I just said it that way. I l1ave been over the
same route mvself.
Q. When did you move there?
A. February.
Q. Moved there in ]fobruary, and you first noticed the rock
was bad in May f
A. Yes, sir.
Q. You say you fell over it yourself?
A. Yes, sir, and I fixed it-raked some dirt under it and
fixed it.
Q. Did you fix it more than once?
A. ,Just one time.
·
Q. ·what sort of shape was it in when you :fixed it f
A. Sitting up edgeways. When you would step on it, it
would trip you.
Q. Sitting up edgeways, and wJ1en you would step on it, it
would trip you?
A. Yes, sir.
Q. Were any other blocks in the same shape?
A. Just as bad, over next to the church.
Q. Ove1~ next to tl1e church there werei some that were just ·
as bad?
A. Yes, sir.
Q. Did anybody fix them?
A. Some people we re down there Friday and brought some
sand down the1·e and fixed them at the house.
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Lester Goodman.
Q. Some people came down there, and fixed it last week 7
A. Yes, sir.
Q. You have told us that when you fell, one edge of the rock

was up on another rock; is that righU
A. Yes, sir, sitting up like that.
Q. Did it tilU
A. Yes, sir.
Q. Up above where this occurred, have you noticed some
rocks the same way?
A. No, sir, I just noticed them up at the church and the
house.
Q. Was it last May when you fell over itV
A. No, it was in June. I noti(}ed it in May.
Q. You noticed it was bad when you fell over it?
A. 1:es, sir.
·
Q. Were you hurt in the daytime or at night?
A. Nig·ht..
Q. How well can you see along there at night?
A. You can't see real good.

page 48

~

Objection by Mr. Brown. Objection sustained.
CROSS EXAMINATION.

By Mr. Brown:
Q. Mr. Goodman, what sort of work do you do f
A. Work out in Mr. R,odgers' laundry.
Q. ·which way were you g·oing when you fell over on this
block?
A. I had been to the store foi.· my brother, and was going
back to the house.
Q. I understood that store was down towards the river,
and the rock he got hurt on was up the other wayf
A. I l1ad been to Bibee 's store.
Q. Up towards town?
A. Yes, sir.
Q. ,vhich way were you walking-going back home Y
A. 1:es, sir.
· page 49 ~ Q. ·wen, surely, g·oing that way you don't walk
on the inside of tl1e sidewalk?
A. -Come rig-ht this way and turn into the poreb.
Q. But you were going back home Y
A. Yes.
Q. Which way did you fall Y
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Mrs. Sally Parker.

A. I just stumbled over it-didn't fall.
Q. What made you stumble?
A. It was sitting·. edgeways.
Q. You mean the rock was sitting up on the other rockf
A. Yes, sir.·
Q. And you took it down?
A. Yes, sir, and put some sand around it.
Q. And smoothed it down T
A. Yes, sir.
Q. And never paid a.ny attention to it any more'i
A. No, sir.
Q. And that was in June?
.A.. Yes, sir.
Q. After you fixed it, it was. level then¥
A. Yes.
Q. Are you talking about this same half-stone he got hurt
on?
.A.. Yes, sir.
Q. And you never noticed it from that time on 1
A. (Witness does not answer.)
page 50 ~

RE-DIRECT EXAMINATION.

By Mr. Sanford:
Q.- Did you answer that-.did you ever pay any attention
to it?
A. No, I never paid any attention to it.
MRS. SALLY PARKER,
called as a witness on behalf of the plaintiff, and being first
duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Aiken:
Q. Will you give us your name, please.
A. Mrs. Sally Parker.
Q. Where do you live, :M:rs. Parker?
A. 427 Floyd Street.
. Q. Is that a double house there 1
A. Yes, sir.
Q. You don't live in the same house. with Mrs. Goodman T
A. No, sir, it is a.n apartment.
Q. Who do you live with?
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Mrs. Sally Parker.
A. I rented the house, and then rented the two rooms.
Q. vVho lives in the house with you f
A. l\iv husband.
Q. Your husband?
A. And baby.
Q. How long have you lived there, :Mrs. Parker?
A. Lived there two years and five months.
Q. You have lived there two years and five months now·?
A. Yes, sir.
Q. Have you ever noticed one of the blocks in front of the
, house being loose?
A. Yes, sir, a. whole lot of them up and down
page 51 ~ the street, but there is one particular one in front
of the house.
Q. The one right in front of the house is the one we a.re
talking· about; what is the matter with that 1
A. It is loose. People walking· up and down the street have
worked it loose-pushed it up on the other one, and g-ras:S
has pushed it up. Every time we push it clown, people walking· on it push it loose again.
·
Q. Is it easy enough to see its condition or not!
A. Sid
Q. Is it easy enough to see its condition 1
A. Yes, sir.
Q. How long has it been in that condition f
A. Ever since I have been there.
Q. Ever since you have been there?
A. Yes, sir.
Q. You say you have been there for two years and five
montl1s f
A. Yes, sir.
Q. Can you give us the approximate date that you moved
there?
A. l\foved there about the first week in this last-gone September it was two years ago.
Q. You moved there about September, 1937!
A. Yes, sir.
Q. How long· after you moved there did you notice t.hi.:;
block1
A. Well, the next week. You know, I cleaned house- swept tho house, when I moved, and I had to get out there
a.nd i.:;weep. the trash out in the street, and I noticed then
that block was loose, but never dreamed of anybody getting
hurt.
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Mrs. Sally Parker.
page 52 ~

Q. Has it been loose since then 1
A. It has been pushed back, but people walking·

push it loose.
Q. Do you know of anybody getting hurt on it?
.A.. Nobody but Bill. I have seen people stumble on it.
Q. People stumble over it?
A. Yes; I have stumbled over others up there myself.
Q. ·where a.re they Y
.A.. Rig·ht in front, next door.
Q. ·what is the matter with them¥
.A.. I reckon dirt and snow under them freezes and causes
them to break loose, and people walking· on them works them
pieces out of plac~.
Q. Have you seen people stumble over this place there
where Buck got hurt 1
.A.. Yes, sir.
CROSS EXAMINATION.

By Mr. Brown:
Q. I suppose this particular block that you are talking
about is the half-block
A. Yes, sir.
Q. .A.bout where is that block located, with reference to
your house?
.A.. Just a bout midway of my porch.
Q. ,v110 owns that property!
A. Mrs. Gracie Hug·hes.
Q. Mrs. Gracie Hughes?
A. Yes, sir.
Q. Does she run the little store by iU
A. Yes, sir.
Q. You have been there this la.st September two years Y
A. Yes, sir.
page 53 ~
Q. You say you noticed it soon after you g·ot
there?
A. Yes, sir.
Q. This 011e particular rock was looser tlmn the others?
A. I don't know about that; they a.re a.ll bad. But they
have fixed tl1em now.
Q. I am not talking about that; I am talking· about before
they fixed it-do you mean they were all in the same condition?
A. Yes, sir.
0
/
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Q. .All of them were bad 1
.A.. Yes, sir.
Q. Do you mean when you would step on them, they would
rock about¥
A. They will tilt.Q.. Did all of them have one end of them touching up on
another stone?
·
.A.. I don't. know about that. I noticed one fixed back like
that, and if you step on them, they will kick up.
Q. A kinda kic.king-up set of rocks¥
4,.. Yes, sir.
Q. This particular stone you noticed when you got there
was slid a little from the position it should be in¥
.A.. Yes.
Q. And that left little cracks between that and the next
stoneY
.A.. Yes, sir.
Q. And you fixed it¥
A. I put it back in place.
Q. All you had to do was shove it back f
A. Yes, and swept dirt from under my porch.
page 54 ~
Q. You fixed it, and how long did it stay fixed f
4-~ Vlhen I would g·o back, it would be slipped
out again.
Q. What makes it do that¥
· A. People walking on it.
Q. All the people don't walk on that little block next to
your house, do they?
A. Lots of people walk up there.
Q. Do you know why that particular block gets out of fix?
A. Not. unless it was people walking on it.
·
Q. How about the gutter on your house?
A. We haven't got any.
Q. You haven't got any gutter f
A. No, sir.
Q. And water comes rig·ht off the top of the porch and
drhJs down on the sidewalk?
A. It doesn't drip on the sidewalk-beside it.
Q. However, water washes down there after a rain and
sort of washes out the sidewalk¥
A. ·wen, it is damper at that place, but looks like if that
caused it, it would be washed out at each end. There is a
hole iu the middle, but at each end of the porch, it is level.
Q. That is what. happens to it, isn't it Y
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Mrs. Sally Parker.
A. Yes, sir.
.
Q. Water sort of seeps under that and gets the sand a
·
little bit from under the rock?
A. I don't know whether water causes that or not.
Q. Now, ifrs. Parker, as a matter of fact, after
page 55 ~ you put that stone back up there, was it pretty
level with the others?
A. Yes, sir, but it is kinda washed out-hollow under
there, and if anybody steps on it, it ·will cause it to kick up
again.
Q. You didn't stumble over it, you say?
A·. Not that one. I have stumbled over one~ above that.
Q. You didn't stumble over that one?
A. No, sir.
Q. And you didn't expect anybody to get hurt like Bill
did?
A. No, sir.
Q. The ones up above were just as bad?
A. Yes.
Q. Been that way all the tim~?
A. Yes.
Q. A lot of people pa.ss on that sidewalk&?
A. Yes, sir.
·
Q. And can look and. see what kind of sidewalk it is Y
A. Yes, sir.
Q. And can see the way that stone is?
A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. Aiken:
Mr. Aiken: (<Showing· small photograph to Mr. Brown)
J want to show her that and see if she can identify it as a
~
picture in front of her house. ,
Mr. Brown: When? You mean now?
Mr. Aiken: Shortly after the accident.
page 56 ~ l\fr. Brown: Do you know who took the picture
and when it was taken vl ·
Mr. Aiken: Yes; it was taken on November 26.
Mr. Brown: I don't mind your showing the general location, butThe Court : Do you want to object to the introduction
of iU ·
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Mrs. Sally Parker.
Mr. Brown: Yes, sir.
Tbe Court: O.bjectiou will be sustained.

Q. ):[rs. Parker, I will ask you this: do you remember when
Mr. Buck was hurU
A. Yes, sir.
Q. ·was anything done to that particular block for several
months after he was hurt f
A.· Last Saturday morning they come over there and fixed
it-somebody did-before I got up.
Q. Last Saturday morning!
A. Yes, sir.
Q. That was in February, 1940. Through the fall of 1939,
was anytlling done to itf
A. No, sir.
Q. It was in approximately the same condition J?
A. Yes, sir.
Q. Has there been anybody over there recently, taking pictures f
A. Not that I know of. It. has been so colclQ. You say somebody fixed it last Saturday morning 0l
A. Yes, sir, fixed it before I got up.
Q. What did they do to itf
A. Leveled it and fixed sand under it-but it won't stay
that wav.
·
page 57 ~ Q. It ·looks all right today ·t
A. Yes, sir.
Q. Did you see anybody over there last Friday, taking
pictures f
A. It was one day last week.
Q. One day last week; do you know who it was!
A. No, sir.
RE-CROSS I~XAMINATION.
By

lVIr.

Brown:

·Q. Mrs. Parker, you say the men were up there last Sahuday~ making· repairs up there or putting sand under these

blocks!
A. I didn't see them; I heard them out there.
Q. ,v11ere did they fix?
A. They fixed this rock he got hurt over and in front of
the next door to me.
Q. Didn't they fix all up the street there, in front of the
other house, where somebody g·ot hurt?

•
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Dr. Kenneth C. Weakley.
A. Yes, they were the onlv ones. There are others they
haven't fixed.
..
Q. VVhere are some more that haven't been fixed 1
A. My cousin lives across on the other side; in front of
her house, and over there about the church, they are terrible.
DR. KENNETH C. WE.AKLEY,
called as a w~tn<:ss on behalf of the plaintiff, and being first
duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Sanford:
·Q. You are Dr. Kenneth Weakleyt
A. Yes, sir.
Q. Doctor, what is your specialtyf
A. Treatment of the feet.
page 58 ~

Mr. Sanford: Do you admit his qualifications,
.Tudge Brown¥
J\fr. Brown: I admit he is the best foot doctor in the United
States.

Q. Doctor, have you had occasion to treat Mr. Clarence
Buck for an injuryf
A. I did.
Q. Please tell us when he came to see you f
.A. .September 17, I believe, or 27th.
Q. Was it the 17th or 27tl1 f
A. 27th, I believe.
Q. ·what was his trouble 1
A. He had-seemed to be a fractured foot, with discoloration over the area that was sprained or injured, swelling,
and very painful upon passive motion, and the foot was
X-rayed, but there was no fracture involved. It turned out
to be a severe sprain and some torn lig·amcnts along· the fifth,
f ourtb, and third meta tarsal bones.
Q. ,vha.t treatment did you give it, Doctor?
A. I strapped the foot and applied a plaster of Paris cast,
and erutches wem used two weeks.
Q. Have you been treating- him since that time-I mean
since tbe date of the injury 1
A . .YeR, I treated him about six weeks.
Q. Can you tell us how long he was completely disabled!
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Dr. Kenneth O. ll' eak,ey~
A. About four weeks.
Q. Completely disabled for four ·weeks; after that time,
. what was his condition?
A. Some slig·ht pain there, but not a. great deal-just only
a matter of-time.
Q. Have you prescribed a bandage for him to use now
. ·when it troubles him¥
A. Yes.
page 59 ~ Q. When was the last time you examined him T
A. November 17, I think.
·
Q. Have you seen him since that time t
A. No.
Q. Has he a· disability tha.t will affect him in his work-that is, as a tinner?
A. Not permanently, I shouldn't say that; probably five
or six .months it might bother him.
Q. For five or six months it might affect him!
A. Yes, sir.
Q. Assuming that in his work he has to climb ladders,
climb steps-things of that kind, could you tell us whether
his injury is such as would preclude him permanently from
doing that work?
A. It would not.
Q. How long before he could do that work?
A. F,ive or six months.
The Court: Are you speaking· of five or six months now,
or from the time he was injured!
Witness: F'ive or six months from the time the man was
injured.

•

Q. Will you tell me a.bout whether pain goes with the spraining or straining of those lig·aments you are talking aboutis there much pain attached to thaU
A. Quite a bit.
Q. Quite a bit. How much is your bill, Doctor?
A. Seventv-:fivc dollars ..
Q. Your bill is seventy-five dollars I
A. Seventy-five dollars.
page 60 ~ Q. Does that include X-ray fee orA. Yes, that includes tl1e X-ray.
Q. Doctor, did you, at. the request of Mr. Buck, take some
pictures of the place where it was pointed out to you he was
injured?
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Dr. Kenneth C. Wea.kley.
A. Yes.
Q. When were these pictures taken 1
A. November 26.
Q. ·wben?
A. November 26.
Q. That was about a month after he came to see you-two
months. I will show you these pictures, DoctorMr. Brown: Let me see them. As I understand, you have
got some that don't apply to that place at all.
Mr. Sanford: That vicinity. There is testill)ony in here
that in the immediate vicinity the same condition existed.
Mr. Brown: I object to any photographs unless they show
the place where the a,c.cident happened, and I object to them
unless you show that the conditions were the same at the
time thev were taken as at the time of the accident.
Mr. Sanford: I think we have already shown that.
The Court: I don't think they are admissible.
Mr. Sanford: I would like to call the Court's attention
to the fact that the witness testified the conditions were the
same ..
The Court: She says that the piece of a block had ridden
on another block; those photographs don't show that.
Mr. Sanford: She said it would be riding on the other
rock and then be down level-first one condition, and then
the other.
The Court: Well, then, let the witness come back and
testify again. I am not satisfiedpage 61 ~
A.
Q.

A.
Q.

A.
Q.
A.
Q.
A.

Q. Dr. Weakley, did you refer Mr. Buck to another doctor?
To Dr. Henry Bourne for X-rav of his foot.
Did he give l1im any other treatment that you know?
Just the X-ray.
And you say the X-ray did not show any fracturet
No.
·would the X-ray show this other conditiont
No.
It would not do tha.t anyhow?
No.

Mr. Sanford :
Doctor.

·wm

you stand aside just for a moment,
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DR. H. R. BOURNE,
called as a witness on behalf of the plaintiff, and being first
duly sworn, testified as follows :
DIR:IDCT EXAMINATION.

Bv Mr. Sanford:
..Q. Dr. Bourpe, I believe you are a medical doctor, practicing in this city!
A. Yes, sir.
Mr. Sanford: Do you admit his qualifi.cat.ions, Judge
Brown?
Mr. Brown: Yes, sir.

Q.
A.
Q.
A.

Doctor, was l\Ir. Buck referred to you for examination?
Yes, sir.
What did you do for him? X-rayed his foot.
Q. Did you do ~uytbing else except take the X-ray?
A. No, sir.
Q. Then you sent him back to Dr. ·weakley·?
A. Yes, sir.
page 62 ~ Q. The X-ray showed 110 fracture, I believe; is
that correct?
A. Yes, sir.
Q. "\Vhat was your bill on that f
A. l~ivc dollars.
~rhe Court: I understood Dr. vYeakley to say that his
bill included the X-ray. I don't. see what bearing his bill has
got, then.
iir. .Sanford: It is my mistake.
"\Vitness: I told Dr. ·weakley- just to include my bill.
CROSS EXAi\HNATION.

By Mr. Brown:
Q. Doctor, the X-ray would have disclosed it if there had
been any fracture or displacemenU
A. Yes, sir, any fracture or displacement..
Q. "\\Then did you make the X-ray, do you remember?
A. I don't remember.
Q. Did you make any other examination of his foot at
all?

'
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Dr. H. R. Bou.r'11,e.
A. Not except just looking at it; it was swollen.
Q. Tell the jury, if you please, sir,-as I understood, it
was the ligament on his rig·ht. foot-this notice says here he
sprained the right foot-received a sprain, the ligaments
were torn at the base of the third, fourth, and fifth metatarsal
bones; now explain to the jury what ligament that is.
A. "\V ell, there are so many ligaments in there, I don't
know which one you are talking about. The foot is just made
up of bones and ligaments.
Q. Take off your shoe and show the jury-assuming that
it was on the rig·ht side, tell the jury where the ligaments
would run through.
A.. Let me see that report.
page 63 ~
Q. I was just trying· to find what sort of leaders
it would b~nobody has testified; this is just
lawyers' talk-the ligaments on the rig·ht side of the foot run
where?
A.. Back to the heel bone.
Q. Across there, how many ligaments are there across
there?
lL I don't know.
Q. Are there a number of them?
A. Yes, sir.
Q. Are they pretty thick and strong 1
A. Yes, sir.
Q. What sort of movement of the foot would there have
to be to cause tha.t to· be sprained?
A. I don't know; you see sprains gotten so many ways.
Q. Could it be sprained hy turning it over to the righU
A. Yes, sir.
·
Q. Could you very well sprain it by stumping the toe and
falling· forwards?
A. Yes, sir.
Q. How could it do that 1
A. I don't know how it is done, but you can sprain a foot
by falling in almost any position.
Q. Those ligaments here, don't they, if they are bruised,
heal-they g·et well 1
A. Yes, sir.
Q. And unless there was something very unusual, there
would be notl1ing permanent f
A. Sometimes they a re a very long time getting well after
a sprain.
.
Q. But they do get well?
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1J1rs. Sally Pa·rker.
A. Yes, sir.
Q. What is the usuai time that they are sore
and so you can't walk on it, or actually use it,two or three weeks?
A. Usually two or three weeks-maybe longer than that.
_Q. 'What sort of treatment do you give it Y
A. Sprains?
.
Q. Yes.
·
A. Usually strap it up, use diathermy-heat.
Q. ,Tust let. nature take its course and heal it f
A. Yes, sir.

page 64

~

:MRS. SALLY PARKER,
recalled as a witness on behalf of the plaintiff, testified as
follows:
DIRECT EXAMINATION.
Bv Mr. Aiken:
·Q. MrR. Parker, can you describe for us, please, about how
this block that M:r. Buck was hurt on has looked from the time
that he got hurt up until the other day, when it was fixed f
A. vVell, it looked pretty good then, because Lily and Lester had put it back and put dirt around it to keep anybody
eh,e from getting hurt.
Q. W11en did it get loose again?
A. Well. it ,vasn't tight then. They just leveled it up.
Q. Two or three months ago, what shape was it in Y
A. Bad shape.
·
Q. Describe how it looked.
A. It_was sitting like tha.t from each other. It had pushed
back from mv porch. Every time we would sweep, we would
push it like that and sweep dirt around it, but it would work
back up there, like that.
page 65 ~ Q. It would be pushed off from the others some
days, and up on them other days T
A. It is kinda under my porch, and it is three-cornered, and
that makes it leave a_ crack on the of.her side--:--a pretty big
crack.
·CROSS EXAMINATION.
By Mr. Brown:
Q. You are not prepared .to tell the jury that you paid
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Dr. Kenneth C. Weakley.
any particular attention to this rock for two or three weeks
until this man g·ot hurU
A. No more than sweep around it.
Q. It wasn't tight up against the other one when he got
hurtY
·
A. ·I didn't notice.
Q. And at the times when you observed it later on, that was
when somebody had pushed it back and there was some space
between it?
A. Yes, sir.

DR. KENNE·TH C. "WEAKLEY,
recalled as a witness on behalf of the plaintiff, testified as
follows:
Mr. Sanford: We would like to offer these pictures again
in evidence; in view of the witness' testimony.
Mr. Brown: Objection.
The Court: Objection sustained.
Mr. Sanford: We save the point.
The Court: You can consider them introduced in the
absence of the jury. You can give them to the stenographer.
Mr. Sanford:
e would like to g·et in the record what
the witness would say about them. Mr. Brown: I understand the witness would say they
were taken two months later.

,v

page 66 ~

DIRECT EXAl\!IINATION.

By Mr. Sanford:
(In the absence of the jury.)
Q. Doctor, I show you three pictures, marked Weakley

I. II, and III; please examine these pictures and tell us
whether or not you took them?
A. I did.
Q. Wbat date did you take them¥
A. November 26.
Q. 1939?

.A.. 1939.
Q. Was the place pointed out to you by Mr. Buck as where
lie fell Y

A. Yes, sir.
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. Dr. Kenneth C. T,Veakley.
Q.
A.
Q.
A.

..And those are pictures of that place?
Yes, sir.
Do you reca.ll what number house is at that point¥
No, I don't recall.
Q. Do you know what street it is¥
A. Yes.
·
Q. "\Vbat street?
A. Spring Street.
Q. Is it Spring or Floyd?
A .. vVell, I am not so familiar with the streets in town. It
is the street that goes down by the Armory.
Q. The street that goes down by the A1·mory?
.A. Yes, and dead-ends into Anderson's place. It is offset from the lower end of Floyd. I am not familiar with the
names.
Q. It is an extension of the street that goes down by the
Armory?
A. You go to the top of the hill, after you pass the Armory, •
and turn right about fifty feet. and then continue on.
page 67
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Mr. Sanford: I think the Court will take judicial
notice that that is Floyd Street.
Wit.ness: Spring· Street runs parallel with Main.
Mr. Sanford: vVill you admit that is Floyd Street?
Mr. Brown: Well, I will admit that is Floyd Street, but
it is rather indefinite.

Q. There is shown on this picture a house or porch or
~omcthiug rip;ht by the edge of the sidewalk; do you recall
whether that is a. pore.Ii or not?
A. That is a porch.
Q. That is Pic.tu~·e No. IIH

A. No. III.
Q. Docs that picture properly show the general condition
of that section of the sidewalk as it appeared to you on that
day?
A. Yes.
Q. I show you Picture No. II and ask you if that is a picture also of tl1e same, sectiou of the sidewalk on Floyd Street.
A. Tllnt. iR the same section.
Q. That picture does not show the porch f
A. It shows one pilaster and the end of the floor-board ·of
the porch.
·
Q. Now Picture No. I, I will ask you if that is also a picture of the same section 1
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Dr. Kenneth C. 1Veakley.
A. Yes.
Q. Does it show the block?
A. Yes.
Q. That block seems to be separated from the residue of
the sidewalk; is that correct?
A.. Yes, sir.
page 68 ~

CROSS EXAMINATION.

By Mr. Brown:
Q. Doc.tor, these were ta.ken with what sort of camera?
A. Eastman Duo ,Six Twenty Candid Camera.
Q. \Vhat is the size of these?
A. One and five-eighths inches by two and a quarter inches.
Q. What position were you in, and how far was the camera
from the half-block separated from the other blocks, as shown
in Picture III l
A. Number III-about twelve feet; I was about twelve
feet from that block.
Q. Your camera was nearer Ma.in Street than the block,
looking· towards the river?
A. Yes, sir.
Q. Now what position was the camera in when you took
the picture No. II, which shows the half-block and about two
wl1ole blocks and a.bout five others f
A. I was standing- on th~ eclg·e of the porch, leaning on the
banister, looking· directly down on it.
Q. Right over it?
A. Rig;ht over it. ·
Q. Now what position were you in when you took Picture
,,reakley I, and how far was the camera from the half-block?
A. About twelve or thirteen feet, approximately the same
distance as the other picture.
Q. And your 'camera was nearer Main Street than the
block?
A. This was looking away from Main; my hack was towards
Main Street.
Q. These two pictures were taken in the opposite direction,
then, from the one in whieh tl1e man was w·alking, coming
towards Main Street?
A. Yes, sir.
( ,Jury returns to courtroom.)
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page 69 ~

Q. Dr. Weakley, you also examined the X-ray,
did you not?

A. Yes.
Q. I believe you stated the X-ray disclosed no broken bones
and no bones in the foot displaced in any way; is that correct?
A. Yes.
Q. The only injury Mr. Buck had, as I understand, was to
some ligaments on the right side of his foot that lead from
the heel towards the base of his little toe f
A. Yes.
Q. Was there anything· on his foot to show any sharp lick
at any particular poinU
·
A. No, there wasn't any indication of that.
Q. lust a bruised place that ran along the base of bis
foot?
A. The entire area in here was discolored below the anklebone on the right side of the foot towards the toes to the
front and back towards the heel.
Q. How large a spot, would you sayT
A. About four inches.
Q. That was discolored?
A. There was discoloration.
Q. That was discolored and showed it had been bruised 1
A. Yes.
Q. Now so far as you talking about disability-he came to
your office first without any crutches?
A. Yes.
Q. And you thought it was a good idea for him to keep his·
weight off that foot a while?
A. Yes.
page 70 ~ Q. And you told him to use crutches for a couple
of weeks. How often did he come back to your
office during that two weeks, do you suppose?
A. He came in there every other day-sometimes every
day.
Q. ·what did you do to it-did you put any lamp on it?
A. I used diathermy on it-deep heat.
Q. You usc<l heat treatments and it gradua11y cleared up?
A. Yes.
Q. Do you know when he actually started back to world
A. I don't know at what time he started back to work.
Q. He was able to go back to work in two or three weeks T
A. Three or four weeks.
Q. So far as you coulcl tell from your last examination,
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which I understand was in January, you couldn't personally
tell that there was anything wrong· with his fooU
~No..
Q. In· other words, if he said it was sore, you would have
to take his word for it-you couldn't tell.
A. (No answer.)

RE-DIRECT EXAMINATION.
By Mr. .Sanford: ·
Q. Doctor, when you examined it in January, did you dis-

cov·er anything different from a. normal foot Y
A. No.
Q. You couldn't tell. I asked you a while a.go, I think, and
you said he was totally disabled four weeks; is that correct 1
A. Yes.
Q. How long did he have to wear a ca.st on his foot?
A. I kept it on there two weeks.
page 71 ~ Q. Then what else did he have on?
A. I had adhesive strappings to brace the foot
and immobilize it as much as possible.
Q. How long did he have to keep that on?
A. Kept that on twoi weeks, then followed it with an elastic
roller bandage around the ankle and foot.
Q. Is that elastic roller bandage the kind you told him to
use if it pained. him?
A. Yes.
Q. You told him if he f clt weakness there, to wrap it up
in that bandage?
A. Yes.
Q. Did you prescribe any pad for his shoe?
A. No.

RE-CROSS EXAMINATION.
Bv Mr. Brown:
·Q. Doctor, I didn't ask you this question-I suppose you
would have told us-did you discover any previous injury to
that foot?
A. No.
Q. Except for the injury to that ligament, it was apparently
a normal, l1ealthy foot?
A. Yes.
Q. No deformity or anything of that sort Y
A. No.
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CLAR,ENCE J. BUCK,
plaintiff, called as a witness on his own behalf,
and being first duly sworn, testified as follows:

DIRECT EXAl\HNATION.
Bv Mr. Sanford:
·Q. You are Clarence J. Buck, the plaintiff in this case?
A. That is right.
Q. Where do you live now, l\Ir. Buck?
A. 543 :Main Street.
Q. How long have you been living there? A. A little better than three and a half years-right around
four years.
Q. You have brought an action here for an injury you allege you sustained on the 25th of OctoberA. The 26th of September.
_
Q. September 26, 1939. Please tell us where you had been
that day a.nd what you were doing-.
A.
ell, I had been out to 519 Floyd Street, which is center-way of the next block, over at my mother's house. ,ve
have an out-house; we use as a work-shop. I had been there,
workin,g· on bread-steamers to go in a restaurant.
Q. v\Tho was doing that work?
A. M:r. Leo Ca.rwich.
Q. Amel you were working· over on Floyd Street?
A. Yes, sir, our l10use is on Floyd Street-my fathor's
house.
Q. How long has fr been since you lived in that house 1
A. It has been over four years since I have lived in the
house myself.
Q. Had you finished work when you started on up Floyd
,Street?
A. Yes. sir, T had started on home.
pag·e 73 ~ Q. vVill you tell us what happened to yon?
A. I ,vas c.oming on out the street, and just
walking along there, just like anybody else would, and I
spoke to the kid-said '' lwllo ''-and stepped on the block
and fell flat on mv face. It was a three-cornered blocktwent~·-four inch block, set in diamond shape. ·when I
stepped on it, the opposite side, facing· Upper, when: I stepped
on it, fell toward Main Street, and when it did, my foot went
down between the two blocks, and I foll face-foremost and
twisted mv foot.
Q. Did it ca use you much pa.in?

,v

Clarence J ..Buck v. City of Danville

49

Clarence ,l. Bitck.
A. Yes, sir, it did.
Q. ·where did you go from there?
A. Home-543 Main.
Q. Did anybody see you fall¥
A. No.
Q. You didn't know whether your sister saw you fall Y
A. No, I did not. She asked me how it happened. I cursed
when I fell.
Q. You went on home 1
A. Yes.
Q. Did you have any difficulty getting home?
A. I stopped twice.
Q. ·when did you go to see a doctor f
A. vVent to Dr. vVeakley next morning·.
Q. Did you go to see anybody else next morning'
A. Yes, sir.
Q. Who?
A. Mr. Scott.
Q. Did you notify him of t.lw accident?
page 74 ~ A. Yes, sir, I did.
Q. Did you t.cll him where it happened?
A. Yes, sir, even got a. map of the street and showed him
exactly where it happened in front of the house.
· Q. \.Vere you familiar with tlmt streeU
A. No, sir; I haven't been living over there for over four
years.
Q. Tell us how often, in the last four years, you had walked
along in that particular place?
A. Before I got hurt, I couldn't say, because I either had
a car or would get somebody else with a. car to take me over
tl1ere. I conlcln 't say e:xae.tly how many times I would g·o
along- there.
Q. Yon couldn't say how many times you walked alongthere?
A. Before I got hurt?
Q. Could you say how many times you walked along there
before you g-ot hurt?
A. Verv little.
Q. Very few times?
A. Yes, sir.
Q. How far is tl1is place where you were hurt from this
shop vou were working aU
A. "\Vell, considering the lengths of those blocks, one block.
Q. One block from there 1
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A. I would say the place where I got hurt, from there to
the alley-way of my father's house, is one block.
Q. Did the block itself strike your leg!
A. I didn't notice anything· only where it skinned my ankle
where it went down in between it, I reckon. My ankle was
skinned.
Q. Was any warning there, or anything to indicate it was
a bad placef
A. No, sir.
page 75 ~ Q. You sa.y you gave J\fr. Scott notice of the
."injury the next morning¥
A. Yes, sir, about nine-nine-fifteen-something like that
next morning·.
Q. Now then, you went to see Dr. "\Veakley, did youf
A. Yes, sir.
Q. How l9ng did he_ treat you¥
A. Some· several weeks; I couldn't say exactly, but be put
a cast on it and then took that off and st.rapped that up with
adhesive and g·auze and gave me a pad to wear in my shoe.
Q. How long· before you were able to go to. work 'I
A. I didn't actually work-bit a lick at all, draw a cent
at all-until Thursday in the ninth week.
Q. Thursday in the nil)th week. Dr. Weakley has stated
you came to see him reg·ularly for four weeksA. That is rig·ht.
Q. And you were totally disabled during that time. What
prevented you from going to work for five more weeks¥
A. I couldn't climb on my work. I am not a shop man
myself. I do work in the shop, but eight jobs out of ten call
for me to climb a ladder, get up onQ. Describe the type of work you do.
A. Roof-tops, gutters, downspouts, smoke-stacks, painting
roofsQ. That is, general tin-workf
A. Yes, sir.
Q. Roofing?
A. Yes, sir.
Q. Are you able to climb a ladder now?
page 76 ~ A. I can't climb a ladder like I did. If I bad a
piece of gutter to put up, I couldn't sit on the roof~
and couldn't st.and on a ladder long enough to put it up without my foot hurting me. The only time I did, my foot swelled
up. and I conldn 't work for two da.ys.
Q. When you tried to do that, your foot swelled up?
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A. Yes, sir.
Q. Are you still wearing some kind of bracet
A. Yes, sir, all this damp weather.
Q. You haven't been wearing it all the time, but just
through the damp weather?
A. ·Just. in damp weather.
Q. How much were your average weekly earnings prior to
the time you were hurt?
A. You mean averageQ. Yes.
A. I averag·ed thirty dollars a week at the least.
Q. That was before you were hurt?
A. Before I was hurt.
Q. Have you been able to get back to the amount you were
making at that time 1
A. No, sir, I haven't when I can't do the work.
Q. After you returned to work, what was your average
,,rag-e up until the present time i
A. I think it was $17.06, that was the highest ticket I have
got-I beg· pardon, $18.76.
Q. The day that you were hurt, were you working for anybody?
A. Yes, sir.
Q. 'Who were you doing· that job for?
A. Mr. Carwich.
Q. Had you been working· reg·ularly for him
page 77 ~
prior to that time t
A. I had for a week and two da.ys at that. time.
Q. vVho else did you work for before then 1
A. A. ~. Pugh, and worked for Swa.in-\Va.tson in '38.
Q. And you say your average weekly wage was $30.001
A .. Yes, sir.
Q. Diel you suffer much pain with that injury?
A. \\Tell. I never slept, I will sa~r, two hours in the first
three nights, it hurt so had. In fact, the first and second
night I dicln 't. sleep any. The first nig-bt I clidn 't sleep any
at all, with my foot in hot salt wa.ter.
Q. Does it pain you now?
A. In clamp weather it is sorta like tooth-ache.
Q. Do you notice your leg· getting· any strong·erf
A. YeR. sir, it is in a. way, and in a- way not. I can't stand
up and work like I could. I have either got to have my foot
standing· between two cracks on a roof or on a ladder to make
five ce11ts, or swinging· on a rope. All my work is off the
ground, except when I g·ct clow11 on the ground to-
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Q. You are prevented from doing any work except sitting
down?
A. I can do work in the shQp, but I can't climb a fortyfoot extension ladder and stand up there long enough to do
the work without having my foot swell up, because last weekQ. After you talked to Mr. Scott about this thing·, did you
afterwards g·ive notice to the Mayor of the City of Danville?
A. Yes, sir.
page 78 ~ Q. I show you a copy of a letter addressed to
the Honorable E. B. Meade, Mayor of the City of
Danville; pleaee examine this and say whether or not that
is the notice you gave!
A. That is correct.
Q. ·wm you file this with your evidence marked ·C. J. Buck
No. H
.
A. Yes, sir.
Q. This notice is dated, I believe, Danville, Virginia, October 25, 1939, one month after you were hm·t !
.A. Lacking one day.
CROSS EXAMINATION.

By Mr. Brown:
Q. Mr. Buck, how old are you?
A. I will be twenty-three next month.
Q. How much do you weig·h?
A. I weigh about 160 now, I imagine.

Q. 160?

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

page

Q."
A.
Q.
·burU

.

Yes, sir.
How tall are you?
About five foot eleven.
A pretty active, healthy fellow?
Yes, sir.
Crawling up on a roof and up and down a IadderYes, sir.
-You have to wafoh your step?
Yes, sir.
Q. What size foot do you have?
79 ~
A. That is a number nine. I wore number eight
before I was hurt.
You mean your foot spread out?
I have to get that size now.
Mr. Buck, have you missed any work since you were
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A. Yes.
Q. Who called

011 you for work?
A. About the time Dr. Weakley started treating me, I
missed a job of twent.y-two rows of tin down onQ. ·when was thaU
A. October.
Q. ·who wanted you to do that work?
A. Mr~ Tate called me up, but I was on crutc.hesQ. What Mr. Tat.ef
A. Mr. Jake Tate. I do a lot of work for him.
Q. Did yon miss any other work?
A. Other jobs that I couldn't do on account of my foot.
Q. Whot
A. I didn't try to do any since I couldn't.
Q. Have you. actually missed any work-you didn't work
during the snow?
A. Yes, I worked every day during the snow. I didn't
work, but I had men working.
Q. You mean contracting·?
A. Yes, sir.
Q. Did you do that before your injury?
A. Yes, sir.
Q. So you haven't lost anything?
page 80 } A. Yes, sir; I wasn't doing· that before I got
hurt.
Q. You weren't doing that before you got hurt?
A. Before 1940.
Q. Do you work for wages or jobs?
A. Work for wages.
Q. Do you work for anybody by the week f
A. By the hour.
Q. You go out on a job by the hour?
A. No. I was working for a company.
Q. When?
A. Last year.
Q. Before you got hurt?
A. Yes, sir.
Q. Working- for so much a week?
A. Yes, sir.
Q. When did you stop work for Mr. Pugh?
A. I was working for Mr. Carwich. He laid me off beca1rne work was slack. I could have worked in the shop, working· for Mr. Ca.rwich.
Q. How long· after you got hurt before you started working again?
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A. It was Thursday in the ninth week.
Q. That put you in December. Yon didn't work any in
October, none in November, and started ·back in December!
A. In December.
Q. You didn't do any contracting work then?
A. No, sir.
Q. Have you any accident insurance?·
A. No, sir.
page 81 ~ Q. Did you try to do any work 1
A. No, sir, I couldn't, on account of my foot.
Q. Your foot hurt so bad you couldn't work f
A. No, sir.
Q. You said that night after you quit work, you went on
up the street between 5 :30 and 6 :00?
A. It was between 5 :45 and 5 :50 when 'I got my foot hurt.
Q. Are you satisfied of that.¥
A. Yes, sir.
Q. Now, Mr. Buck, you say you read a notice there that
you gave the }Iayor; you say you reported it to l\fr. Scottwhen did you do thaU
A. I reported it to him on the morning of the 27th.
Q. How did you report it to him T
A. I got a fellow to bring me around here.
Q. Did you go up to his office 1
A. Yes. ·
Q. You walked up there?
A. I had a cane, and this fellow with me, and I held on
to the desk.
Q. On October 25 you gave written notice to the Mayor!
A. My attorney.
Q. "\V110 was your attorney?
A. Mr. ,Sanford.
Q. l\fr. Sanford prepared the notice at that timef
A. Yes. sir.
Q. A.nci that was October 25, 19391
A. Yes, sir.
pap;e 82 ~ Q. "\Vell, you also told Mr. Sanford how your
foot got hurt., didn't you?
A. Yes, sir.
Q. Now do I understand you to tel1 tl1e jurv that you are
satisfied you got hurt on this ha.If-block?
·
·
A. Yes. sir.
Q. You· looked at it that nig·hU
A. YCR, sir. I got up and looked at it rip;ht then.
Q. You got up and looked at. it rig-ht. then f
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A. You would, too.
Q. I reckon I would, but I understood you were right badly
hurt?
A. ·well, I didn't stand there and cry. I cussed about it,
but didn't cry.
Q. But you looked at the block?
A. Yes, I sure did.
Q. You told the jury a while ag·o that you walked on up
the streetA. Yes, sir.
Q. Headed on back towards Spring tStreet, coming on toward the center of town?
A. Yes, sir.
Q. And that would put you on the inside of the sidewalk!
A. Yes, sir.
Q. Was anybody with you 1
A. No, sir.
Q. Anybody in front of you f
A. I didn't not.ice.
Q. Wasu 't anybody on tl1e street in front or behind you Y
A. Y cs, I understood there was.
·
Q. You didn't see them?
A. No.
page 83 ~
Q. Mr. Buck, this wasn't at nighU
A. It was 5 :30. Some peopleQ. That is evening?
A. Some people call it evening-some, night.
Q. It was lighU
A. It wa.s kinda dusky.
Q. Dusty?
A. Kinda cloudy. I was looking for it to rain any minute.
Q. You g·ot up to this place, and you tel_l the jury you
stepped on this stone·
A. Yes, sir.
Q. You stepped on tl1iR stone and it went down with you f
A. Yes, sir.
Q. You stepped on the same stone that went down T
A. Yes, sir.
Q. Did you trip on that· stone!
A. No.
Q. When your sister said you stepped on· it and tripped,
she waR mistaken?
A. I don't know how it ],appened.
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Q. You don't know how it happened t
A. I know it tilted up, like this, and my footQ. Did your foot slide and· tilt it j
A. I reckon it clicl_,bound to, with a 165-pound weight

on it.
Q. You mean you weighed that much f
A. Yes, sir.
Q. That was a strong trial on iU
A. Yes, sir.
page 84 ~
Q. Did your foot slide or push the block down
in a hole-push the block any f
A. I can show you better than I can tell you. The block
sits like that; it is a pointed block. The edge of it is straight.
I was coming· up the street. I stepped on the block at that
point. My foot went down in here and I fell forward this
way.
Q. Tow·ards Main Street?
A. Yes.
Q. You think when you stopped on the middle, the upper
part of the block tilted up?
A. There is another block here. This block c.ame up here,
and mv foot went down in here.
Q. You didn't jump on the block?
A. No. just stepped on it.
Q. You stepped on it on the edge toward tho curb?
A. Yes, sir.
Q. And then your weight on the block pushed the other
part of the block up1
A. Yes, sir.
Q. And your foot slid down under iH
A. Yes. and I fell, and my foot was still down between
the two blocks.
Q. You can't, tell whether your foot separated the two.
blocks. or whet.her tl1ey were already that wayf
A. ·wen, from the way I fell, I would think it had been.
Q. Do you know whether there was any space between the
rocks when you stepped on the rocks f
A. "\Vell, from the look of the print, uow,-I looked back at
the dirt space in between itr-the print showed just about an
·
inch and a ha]f or two inches.
page 85 ~
Q. You think the blocks were separated a.bout
one and a half or two inches at the time you
stenpecl on it?
A. I am talking a bout the print.

Clarence J. Buck v. City of Danville

57

Claren,ee J. Buclc.
Q. You looked at it afterwards 1
A. I didn't pay so much attention to it.
Q. Oh, you are telling us all about it! Now as I· understand you, there was an inch and a half or two inches of dirt
between that rock and the other one i
A. That is right.
Q.. Could you tell this jury whether that rock was resting
on the other rock Y
A.. No, sir, because if I had seen it-I can say, from there
on to Main Street, I didn't step on any more.
Q. You walked gingerly along· i
A. Yes, sir.
Q. Put your mind on your business i
A.. Yes, sir.
Q. Do you mean there was a hole underneath the rock so
deep that when you stepped on that rock, it ma.de the part
of the block towards .the house come up that much 1
A.. I had on low-quarter shoes, and when I stepped on it,
it skinned my ankle.
Q. Skinned your ankle1
A. Cement is bound to skin it.
Q. And you fell forward?
A. That is rig-ht-fell fonvard .
. Q. Why did you write a notice after you came by and told
Mr. Scotti
.A. "'\Vhy did I write a notice to the Mayor t
Q. Yes.
page 86 r A. Well, I went to Mr. Scott and reported it
and he told me to go to a doctor. I got a fellow
to carry me over there a.nd carry me into the doctor's office,
ancl-

Q. "'\Vhy did you write a notice to the :\fayort
A. Mr. Scott told me to turn my claim over to the City.

Q. Mr. Scott told you to turn your claim over to the City?
A. And I ~:ot Mr. SanfordQ. You told Mr. Sanford how it happened?
A. Yes, sir.
,
Q. Now here is what l\.[r. Sanford says in the notice as to
how it happened--it ma.y be the same thing you claimed. He
says, "On or about September 26, 1939, I was walking along
the eastern side of Floyd Street"-that is the western side
of Floyd Street, isn't it 1
A. Left-hand side, going from here.
Q. It couldn't be eastern; it is south or west-in the block
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between Upper .and Monroe Street, approximately at 427that is wh~re your sister lives?
A. Yes.
Q. ''I stepped on a block that was loose, and it turned
witll me, causing my right foot and ankle a terrific wrench"
-is that right?
A. It tilted.,
Q. You didn't stumble on it-you didn't trip?
A. The block raised up, and when it did, it hit my leg.
Q. .You coukln 't have told that by looking at it f
A. No, sir.
"Q. And you don't claim that the blocks were separated
more than an inch and a half-right f
page 87 ~ A. Well, I will say at the narrow point. In
other words, that is the· peak of the half-stone
where they sa.y-the witnesses say_:was sitting up on the
edge of the rocks. I will say the narrowest point was an
inch and· a half open.
Q. At the .widest point, how wide was it open?
A. I couldn't say.
,

C. L. SCOTT,
called as a witness on behalf of the plaintiff, and being first
duly sworn, testified as follows:
Mr. Brown: Are you calling him as your witness?
Mr. Aiken: Yes.
DIRECT EXAMINATION.

By Mr. Aiken:
Q. Mr. Scott, you are Director of Public Works and City
Engineer, a.re you not?
A. Yes, sir.
Q. You are familiar with Ffoyd Street¥
A. Yes, sir. ·
.Q. Is tl1at one of the public streets of the City of Danville f
A. It is.
Plaintiff rests.
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MOTION TO .STRIKE OUT PLAINTIJn~,,S

EVIDENOE.
(In chambers.)
Mr. Brown : If your Honor please, I desire to move the
Court. to strike out the plaintiff's evidence, upon the ground
that the plaintiff's own testimony fails to disclose any actionable defect in the stone. It fails to disclose any defect
which, even if known to the City of Danville,- even if it had
actual knowledge of it, certainly there could have been no
defect in lm.ving· blocks laid which were not separated more
than one and a half or two inches from each other. The evidence is that these are concrete blocks, and the plaintiff tes-:
tifies that he stepped on the block and that he slipped in
some wav and the block tilted with him and he fell. · There
is no evideuce to the effect. that there was any hole under
the block or anything whereby a concrete block two inches
thick could g·o down and he could step in any dangerous hole,
and under the facts and circumstances developed by the plaintiff's own evidence, there is no liability on the City, unless.
it be held liable as an insurer.
,
rhe second ground is that, assuming that them is some
doubt in your mind as to whether the evidence is sufficient
to go to the jury,- assuming· that it was a dangerous defect
for which the City would be liable in an action of tort, the
evidence in this case shows that the. block itself on which
he claims to have been hurt was repaired, in the sense that
it was filled underneath and made level, in June, 1939, by
the witness who testified it wa.s perfectly all rigllt at that
time. Now, then, I say that, that being· true, there is no
other evidence in this case of any defect that existed up
until t.he time that this accident ha11pened-no single witness
testifies to tlrnt. Tl1e man himself had no previous knowledge of it. His brother-in.:.law testified it was in May when
he discovered it. He tripped over it and he fixed it, and it
was all right, from then on, a.nd nobody else claims anything
different. up until the time he got hurt.
It. seems to me we have got to try this case, inasmuch as
the nlaintiff had no previous knowledge, on the evidence
of the witnesses lie vouched for. His sister testified it was
no hig·her than the fraction of an inch than the other block;
in that case, there was no actionable defect.
l\fotion overruled.
Exception by Mr. Brown.
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MRS. LILY GOODMAN,
recalled for further cross examination by counsel
for defendant, testified as follows:
CROSS EXAMINATION.

Bv Mr. Brown:
"'Q. Mrs. Goodman, I wasn't clear-so much has been said
about the block-which is vour husband 1
A. Neither one here. 1\tly husband is not here.
Q. Your brother-in-law is Lester Goodman 1
A. Yes, sir.
Q. You remember his repairing this place in June?
A. After the night my brother got hurtQ. I am not talking about when your brother got hurt.A.
ell, you asked when he fixed it.
Q. I am talking about when Mr. Lester Goodman said
somebody tripped over this place-he notieed it in Ma.y and
went there himself and put the sand around it in June.
A. Yes, sir, but it worked back, and the night. my brother
g-ot hurt, he lifted the· stone up-raised it up, and I shoveled
dirt under it-it went down so deep under the stone, and he
held it up until I shoveled some dirt-some sand-under it,
but, it works back and forth; it is loose.
· Q. So you tell the jury after it was repaired in ,June, you
noticed that the stone was not in place-it was up on another stone?
A .•Tust the edg·e of the middle corner. It worked back
and forth as people. walked on it. Sometimes I would go out
there to sweepQ. Did you pay any attention to that .stone from the time
Mr. Goodman said he repaired it in June, up until the night
your brother ~·ot hurt 1
A. Yes. sir. it was bad.
page 90 ~
Q. You knew· it was in bad shape at the time
your brother started to walk over it!
A.. He w~s just walking along·.
Q. Yon tell the jury you knew it was in bad shape when
he started to walk over it ·f
A. I wasn't thinking· about it until he went down.
Q. Mrs. Goodman, did anything happen to that stone after
June-can you give us any instanee f
.A. It just slides back and forth, from people walking· on it.
Q. People walking on it wouldn't make it slide back and
forth?

,,r
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A. It was a sunk place under it, and it was loose.

The Court: You referred to one edge rising up. This
particular block, as I understand it, was a triangle-it came
to a point, didn't iU
Witness: Yes.
The Court: tT ust like my two fing·ers and my two thumbs f
Witness: Yes, sir.
The Court: "What point did you talk about rising up?
Witness: The middle part next to the curb-next to the
sidewalk.
The Court: The point opposite the straight side?
Witness: The straight side is next to my house.
The Court: The straight side is next to the property
line where vour house is?
·"'Witness: .. Yes, sir.
The Court: Was it the point away from that, or the straight
side that was sitting up?
·witness: That middle was sitting up-just the edge of

it.
page 91 }·

The Court: rrhat is the, point that was furthest
away from your house?
vVitnesR: But when he stepped on it, it slid down.
The Court: 1Nas it on the side or the point t
Witness: It. was the point in the middle.
The Court: That was the one t.ha.t was sitting up on the
other one?
·witness: It was sitting· up, and as he come along and
stepped on it, it tilted up and down in the dirt.
( At this point, court was adjourned until the following
morning at ten o'clock.)

F. N. GERY,
called as a witness on belmlf of the defendant, and being first
duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Brown:
·Q. Your name is Mr. F. N. Gery1
A. Yes, sir.
Q. '\Vl1a.t is your position with the City of DanvilleT
A. Superintendent of the Street Department.
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Q. How long have you been in that position T
A. About sixteen years.
Q. Mr. Gery, how many miles of sidewalk are there in
Danville; do· you knowl
A. Well, we have got seventy-some miles of street,-I would
say around eighty or ninety miles of sidewalk.
Q. How many miles of sidewalks of the type laid on Floyd
Street?
A. Well, it is about twenty streets; I don't know how many
miles.
Q. About twenty streets with that type of sidewalk f
A. Yes, sir.
page 92 ~ Q. How long have those concrete bloc.ks been
in use!
A. I couldn't tell you. They were there when I went to
work for the City.
Q. They have certainly been laid down seventeen years?
A. Yes, sir.
Q. ·wm you tell the jury, please, whether the blocks shown
here in this box are the same type blocks as those used on
Floyd Street?
A . .Yes, sir. ..
Q. Now that block is what they call a pre-cast concrete
block; it is two feet squareA. Yes, sir.
Q. I mean the entire, whole block is two feet square; how
deep is the block?
A. You mean, how thick f
Q. How thick?
A. Two inches thick.
Q. How much does one of those full-sized blocks weigh 7
A. It weig:hs eig·hty pounds.
Q. And a half-block would weighA.
eig·hs forty pounds.
Q. (Indicating box in which concrete blocks are laid in
sand) You have got this thing sort of cater-cornered here.
Are you familiar witn the Floyd Street sidewalk where thfs
accident is claimed to have happened?
A. Yes, sir.
.
Q. Would you tell the jury whet.her that walk is laid, in
so far as the inside of the sidewalk is concerned, with halfblocks about as shown in this box here f
A. Gould I come over there. (Witness leaves stand and
g·oes to box) This here is the back of the sidewalk-

,v

Clar·ence J. Buck v. ·City of Danville
F. N. Gery.

Q. Adjoining· the property line 1
A. Running right parallel with the property
line. Then it runs in with one of these and two
halves, forming the sidewalk.
Q. vVhat would be next to, or opposite, this half-block
here?
A. This is a square here-a whole block in the center, and
halves on the sides.
Q. You say that full-size block weighs eighty pounds Y
A. Yes, sir.
Q. Now, :M:r. Gery, how are those blocks laid on that sidewalk¥
A. Well, I never laid a new walk. vVe relay them. We
lay them right on the earth-grade it, put about two inches
of sand, and lay it right on the sand.
Q. In other words, they a.re pre-cast blocks-you don't
put a.ny more concrete under them?
A. No, don't use any concrete under them.
Q. What is done to tho la11d underneath it, itself, to make
it firm f
A. vVell, you tamp it-get it solid.
Q. Now when you go back to relay those blocks-why does
that ever become necessary?
A. vVell, they work and get toc-stumpers under them. One
of them will get a little higher than another one.
Q. One of them will get a little higher than another one¥
A. Yes, sir.
Q. Do any of them ,vork out. entirely, or just one gets a
little higher than others?
A. Get a little higher. They don't work out.
page 93
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Mr. Sanford: "\V11at did he say about working out 7
Witness : I said I haven't seen any of them working out.
~

Q. l\fr. Gery, in the course of your work, what
do you do about repairing· defects tl1at are called
to your attention or that you have observed; how quickly do
you repair them?
A. .T m:;t as quiekly as we can get to them.
Q. ·wen, next day, the next hour, next week?
A. vVhen it is reported to t.he office, I get the file and send
the men right on it-lots of times, go myself.
Q. How many men do you have in· the department who
work on the streets?
page 94
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A. Twenty-nine.
Q. Twenty-nine. Do all those men have instructions to
watch out for defects and report them back promptlyf
A. Yes, sir.
Q. Had you ever had any notice, before this accident happened in September, 1939, that there was a sort of magic
block over on this street over there that sort of moved
around and got out of place-had you got any complaint
about it?
A. \\Te g·ot a complaint that the sidewalk needed repairing· on Floyd Street, and I got Mr .. Arthur and sent him
over.
Q. That was after the accident,
A. I didn't know anybody had got hurt.
Q.. You got a. re-port at the office that the sidewalk needed
repairing·. and sent Mr. Arthur over there~
A. Y e·s, sir.
Q. Before that time-certainly for six months before-had
you had any information that there was anything· wrong with
that sidewalk?
A. No, sir.
page 95 ~
Q. Ha.cl you observed anything wrong with that
sidewalkt
A. vVell, we repaired it.
Q. I say. had you observed anything, yourselff
A. No, sir.
Q. Now, J\fr. Gery, do you happen to know who made those
blocks-how J011p: ago they were made1
A. No, J don't know, but I have heard a l\fr. F'itzgera]d
made them. years ag·o.
·
Q. A1·e similar ty11e blocks in use- in Lynchburg, Durham,
and other cities 1
·
A. Yes, sir,-even use them out in Schoolfield.
Q. E-ven use them out in Schoolfield. You don't have anything to do with them f
A. No, sir.
Q. And you say they are used in Lynchburg!
A. Yes. sir,-use them in all the towns I know about.
Q. A.11d tl1ey are laid the same way, in sand?
A. Yes.
Q. 1\fr. Genr, if you had seen a bloc.k, walking· down the
street. wl1ere on·e of those blocks stuck up an eig·hth of a11
inch or half an inch up a.hove another one, would you have
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considered that a defect that would have likely damaged anybody°?
A. Not tbat little bit, no, ·sir.

CROSS EXAMINATION.
By Mr. Aiken:
Q. Mr. Gery, you say that yoµ have about seventy miles
of sidewalks in the city?
A. I say we have about seventy miles of streets.
Q. A.bout seventy miles of streets; how many miles of sidewalks?
.A.. Well, ~Ir. Scott could give you that better than I could,
- I would say about eighty or ninety miles of sidewalk.
Q. And you have twenty-nine men in the Street
page 96 ~ Repair Department?
A. Yes, sir.
Q. How often does the Street Repair Department send
somebody around to inspect sidewalks in the .city?
A. vVell, I g-o all the time.
Q. You go all tbe time T
A .•Just about it.
Q. Have you been over on Floyd Street, between Upper
and Monroe, any time in the last two years 1
A. Oh, yes.
Q. How often f
A. Well, I expect I go over there once every two weeks.
Q. vV alk along· the sidewalks?
A. No, sir, I drive a truck.
Q. You drive a truck-you don't walk alongt
A.. I ·couldn't walk over there-wouldn't have time.
Q. You wouldn't have time-nobody in your department
would lrnve time T
A. No, sir.
Q. Is that the way you inspect. sidewalks-drive along in
a truck? ·
A. Inspect in a truck.
Q. Is that the kind of inspection you make-ride along the
street in a trucld
A. If I see anything loose-anything wrong-I g·et out and
look at it.
Q. You never saw anything that looked wrong on Floyd
Street between Monroe and Upper f
A. No, if I had, I would have had it repaired.
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Q. Do you know whether one of the blocks in
front of #427 has been loose for two years until
last Fridayf
A~ No, I didn't know it was loose.
Q. You couldn't see tha.t, driving· your truck along 7
A. I could see if it was out of place.
Q. Suppose it moved back out of place, could you see that,
riding along· the street in a truck?
A. "\Vell, if it moved back to amount to anything, I could
see it.
Q. How much, would you say T
A. One inch or more.
Q. Who drives the truck you ride int
A. I drive.
Q. You drive a truck out in the street-A. Next to the curb.
Q. -:Meeting cars all the time, having to watoh traffic,
and at the same time you are watching to keep from hitting
people crossing the street in fron~ of you, and watching cars,
you are inspecting the sidewalk,-a.nd that is the kind of inspection you make f
A. You can see the sidewalk some little ways.
Q. If a brick or cement block is loose, so that if a fellow
steps 011 it he would trip and fall,-you see that in your
truck, driving along 1
.A. If it is out of place, I can see it.
Q. If it is out of place, you can see it?
A. Yes, sir.
Q. And you tell us there hasn't been any block out of place
on Floyd Street up until last Friday, when yon fixed it t
A. If it has been out of place, I didn't see it,
page 98 ~ and I know I would have saw it, in that length of
time.
·
Q. You don't have anybody in the department that makes
a foot inspection-walks along the sidewalks T
A. No more than the maintenance force.
Q. W110T
A. The maintenance force.
Q. Do you have any man or orangization in your department whose duty it is to get out and walk along· the side-walks and look down and see what is wrong?
A. No, sir.
Q. You don't have anybody to do that?
0
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A. No, I don't lmve anybody to do that.
Q. Did you make any inspection of this same street in tho
block further on down toward the river?
A. Make an in~pection of all the sidewalks.
Q. The same kind of inspection?
A. We repaired a brick sidewalk in front of that store,
hasn't been over a year ago.
Q. You m~ke the same kind of inspection you told us about
-this truck inspection?
.
.
A. Vl e go along· inspecting in the truck.
Q. You did some work on Upper Street a few days after
Mr.. Buck got hurt on Floyd .Street, didn't you t
A. I don't know when Mr. Buck. got hurt. We have done
some repairing on the walk.
·
· page 99 ~ Q. What happens when the sand washes out
from under some of these bloc.ks?
.A. ·Sand washes out¥
Q. Yes.
A. It would throw it down-would give a toe-stumper.
Q. A toe-stumper?
A.·Yes.
Q. Is that possible-to have a toe-stumper¥
A. Well, if the sand washes out from under them. We
have mighty little trouble with them.
Q. Did your department go over there and fix that sidewalk a. few days ago 1
A. Yes.
Q. Did you find it needed a.ny fixing?
A. Mr. Arthur went over there and found it was irregular
-a quarter of an inch or half an inch in some places, and
so ho worked it over.
Q. It is in good shape now?
A. Yes.
Q. It is in g·ood shape now? ·
A. Yes, sir, g·ood shape.
Q. It was fixed just last week?
A. Yes, sir; we went over there and clrncked over it. I
wanted to see if that piece Imel worked out a.gain.
Q. ,vas it out of place again 1
A. We went over there and cbecked over it. Mr. Arthur
did t.be work; he can tell you what he done.

68

Supreme Court of Appeals of Virginia

F. N. Gery.
page lGO ~

RE-DIRECT EXAMINATION.

By Mr. Brown:
Q. Mr. Gery, I don't know whether you understood Judge
Aiken's question. Do you have any maintenance force who
reg·ularly, once or twice a year, go around and inspect the
streets, themselves, outside of your inspection t
A. "\Ve make out a list-I make out a list-of the walks
and streets to be gone all over. I generally go around and
catch those places and make a working list, and they are
instructed, anything they see that is not on that list that is
dangerom,, to make that repair, too.
Q. l\Ir. Gery, one of the witnesses in this case testified
that for a long· fime one of the stones here got tired of staying where it was and kinda eased itself up on top of tbe
other one or against the other one, so it would be about that
much above the level of the other s_tones; did you ever see
one of these stones get up on top of the others from use?
A. No. Now roots can get. under there and push them up,
just like a solid sidewalk.
Q. They push solid sidewalks up, too f
A. Yes.
RE-CROSS EXA1fINATI0N.
By Mr. Aiken:
Q. Did your department do any repair work on this place
in 1939?
A. Yes.
Q. ·when?
0

Mr. Brown: It was in '39 when we g·ot this complaint.

Q. That was when you fixed Upper Street f
A. No ; we fixed #426, rig·ht opposite, where roots pushed
it up-a. different kind of walk.
page 101 ~
Q. ·when was the last time you did any repair
there before September 26, 19391
A. I clon 't know whether we repaired that before or after
that.
Q. A re you the chief inspector of the streets, Mr. Gery?
A. Yes, sir.
Q. Is it anybody else's duty, besides you and the men under you, to inspect the streets and sidewalks?
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S. W. Arthitr.
A. Well, all of us ar(\ inspectors. I am in charge of the
outfit under lVIr. Scott. Of course, if any man-.a truck
driver or la.borer-sees anything wrong, he makes a report
on it.
Q. If any of the truck drivers happen to see anything
wrong, they are supposed to report it f
A. I said truck drivers and laborers are instructed to look
out for places that need fixing and make a report if they
see them.
S. Vv. ARTHUR,
called as a witness, on behalf of the defendant, and .being first
duly sworn, testified as follows:
DIRECT EXAlHNATION.
By Mr. Brown:
Q. Your name is Mr. S. W. Arthur?
A.. Yes, sir.
Q. You work for t.hc City1
A·. Yes, sir.
Q. How long lrnve you been working for the City in the
Street Department?
A. I ha.ve been working· for the City about fourteen years.
Q. A.bout four teen years? .
A. Yes, sir.
page 102 ~ Q. Mr. Arthur, do you recall getting a complaint from Mr. Scott that somebody had been
hurt, or to go up on Floyd Street, the latter part of last
September and look at a. walk in front of house No. 4271
A. I got a complaint from Mr. Gery.
Q. ].,rom Mr. Geryf
A. Yes, sir ; he brought me a complaint and told me to
see what was the matter with the sidewalk, and I went right
awav.
Did you go right away?
A..Just as soon as I could get the tools.
Q. Vlbat did you find when you got there?
A. One of those little ]ialf-hlocks was turned just a little
ways, but it was solid under the block.
Q. "\Vas there any hole under the block where a person
eoulcl ~·o down in?
A. No, sir.
Q. You went there immediately a.fter you got the complai~t?

Q:
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A. Just as soon as I could get th~ tools, and I went right
on out.
Q.· Now, Mr. Arthur, you see the same type stones used
like that in other cities f
A. You say is it?
Q. Yes.
A. Yes, sir.
Q. What cities have you observed, yourselff
A. ·wen, I have been to Richmond and I have seen them
there, and Lynchburg, and several other towns, passing
through; I ·can't remember the names of towns, passing
throug·h.
page 103 ~ Q. Do you remember seeing any in Durham?
A. Yes, ,sir.
Q. Now, Mr. Art.Imr, Lynchburg· is a much hillier place
than Danville isY
A. Yes, sir.
Q. Have you ever known water to take one particular block
and wash out sand from under t.hat particular block and not
affect the other blocks around it?
A. No, sir. The only thing I have seen around blocks like
that would be a drcen pipe run under it and gradually wash
out and cause the bust of the dreen pipe. When these blocks
are laid over a dreen pipe, I l1ave seen that happen.
Q. Where a drain pipe runs m1der a block, you have seen
that happen?
A. Yest sir.
CROSS EXAMINATION.

By Mr. Aiken:
Q. ·wben did you fix this place, :M:r. Arthur?
A. Well. I couldn ~t. exactly remember what time it was,
but when 11e notified me, I went. straight on. I didn't set it
clown. I didn't. know what had happened, or nothing of the
kind. He just told me to go to a certain number and see
what t.he matter was.
Q. You don't. know when that wast
A. No, because I didn't set it down, or pay any attention
to it.
Q. Was that the first time yon bad been to that particular
spot?
·,
A. Well, I couldn't say. I go all over the city.
Q. It js not your duty to inspect sidewalks-just repair
themY
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A. Repair t.hem when I get orders, taking orders from Mr.
Gery.
Q. Did you make a thorough repair of it last fall. when
you went there?
page 104 r A. Well, when I went there,. that block was
turned the least little bit on the back side, and
one or two others were just a fraction higher than others,
so I taken the other blocks. up and smoothed them while I
was there.
Q. Was that several months ago?
A. That was when they got a complaint.
Q. It was at least several months ago 7
A. Yes, sir.
Q. Did you do any repairing over there last week Y
A. Yes, sir.
Q. Did you fix the same place f
A. Y cs, sir, fixed the same place.
Q. vVell, why did it need any repairing· again, if you fixed
it last fall?
A. vVell, there was one or two blocks in there wh~re somebody had backed a truck over them, and I repaired them.
Q. Did anybody back a truck up against the house Y
A. This wasn't up against the house.
Q. Didn '"t you g·o there last Friday and fix in front of #427
where you did last fall 1
A. Yes, sir.
Q. Did it need any repairing then T
A. No more than two blocks that were tilting· where water
had been dripping from the house.
Q. So you think a few drops of water is what moves this
blockt
A. I don't know whether a few drops would, but water
dripping· would.
Q. \V asn 't it in bad shape last week 1
page 105 ~
A. That. block was turned, leaning on the outside.
Q. The same one you fixed last fall 1
A. I don't know whether it was tlle same one or not.
Q. ·wasil't it in the same placef
A . .Tust about the same place.
Q. So these blocks will get out of fix in a few months when
you fix them, won't they?
A. \V ell, I can't say.
Q. TMs one did?
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A. W. .ell, from the time I fixed them until the other day
is the first time I went back to that place.
(J. You didn't go back in between times to see whether it
was holding all right?
A. I didn't go back.
Q. Did anybody else go back¥
A. I don't know. I go by orders.
Q. ·who told you to go back there last week?
A. Mr. Gery.

HE-DIRECT EXAMINATION.
Bv Mr. Brown:
·Q. ·would it be possible for somebody to push that block
out a couple of inc.lies if they wanted to do it?
A. Yes, they could push it.
Q. You 11eve1~ heard of one moving by itself every thirty or
sixty days, did you f
A. No, sir, they ain't going to move by theirsclf.
~

Mr. Brown: Now, if your Honor please, with
the explanation that Dr. ·weakley made as to
the taking of the pictures, I am going to waive my objection
to those pictures. He said he took them two months after
the accident. I would like for the stenographer to read what
he said.
The Court: I think the plaintiff would have to introducl~
t.lwm. Do vou desire to introduce themf
Mr. Aikci1: Yes, sir, we desire to introduce these pictures.
(l\Iarked \Veaklcy I, II, and III.)
page 106

(The stenogTaphor reads testimony of Dr. Kenneth C.
Weakley, previously given in the absence of the jury, as set
out on Pap:es 48-45. inclusive.)

C. L. SCOTT,
called as a witness on behalf of the defendant, and being first
duly s,vorn, testified as follows :
DIRECT EXAMINATION.
Bv !fr. Brown:
· Q. Mr. Scott, you are Director of Public Works of the City
of Danville?
A. Yes, sir.
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Q. How long· have you held that position f
A. Since June 1, 1925.
Q. You also are City Engineer, and you have been a highway engineer-had previous experience, have you?
A.. Yes, sir.
Q. ·with reference to tJ1is type· of pavement, can you tell
his Honor and the jury whether or not that pavement is used
in differcnt cities?
A.. Yes, sir, that pavement is used in practically all the
cities I know of. .A.nd while there is a great deal of it that
mig·ht be classed as an old-type sidewalk-it is not the present, up-to-date sidewalk you would buildQ. It is still considered standard f
A. Yes, still considered standard.
page 107 ~
Q. The only di:ff erence is, those blocks are precast, ancl now they pour the sidewalks?
A. Yes, sir.
Q. A~d of course, it. is more expensive than using that
method1
A. Yes, sir.
Q. ]\fr. Scott, how many miles of sidewalk are there in the
City of Danville f
A. ·we have approximately, I would say, in the neighbor110od of eighty miles of sidewalk.
Q. Seventy miles of streets, ancl eighty miles of sidewalks 1
A. No, we have got about seventy-two miles of streets, and
about eig;htv miles of sidewalk. vVe lmve about forty miles
of hard-pm;ed streets on which we have sidewalks-that is,
bot.]1 sides; I ,·vould say a.bout eighty miles.
Q. How many miles of this type sidewalk do you have in
Danville?
A. I would say one and a half or two.
Q. Do you recall on what streets 7
.
.A. ,Jefferson, a bout. half a mile on the north side of J efferson beyond Five Forks--beyond Green Hill to Green Street,
Stokes Street from Jefferson to Holbrook, then coming up towa rcls ·watson Street., and there is some on Patton .Street.
I recall those, and we have got some others.
Q. Now, Mr. ,Scott, how long would you say, from the history of the thing, that these blocks have been laid up. on
Floyd Street?
A. It must have been a right long time, J udg·e.
Q. You mean by that about how many years!
A. Oh, I would say twenty or twenty-five years, possibly.
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Q. Twenty or hventy-five years. Is the method of laying
them the same a.ll over the country?
page 108 ~ A. It is.

Q. They put them on sand-don't attempt to
bind them down by concrete?
A. No, sir.
Q. Do you stil1 have brick sidewalks in Danville!
A. Yes, sir, ,ve have some brick sidewalks.
Q. Do you have old-fashioned stringer sidewalks Y
A. Flagstone sidewalks-yes, sir, we have got some flagstone sidewalks.
Q. They have certainly got some depressions-irregularities?
A. Oh, yes, depressions.
Q. Is it possible, in this type of pavement, to prevent irregularities, and prevent some of the blocks from rising and
others from sinking?
A. No. it is practically impossible to prevent that; there
are so many t.biugs that can cause that, that it is quite often
it will do that. It is not unusual for a block to get loose. · If
a block weighs eig·hty or ninety. pounds-if the block sits
separate, not fastened to t11e others, a root will move it, a
bursted water pipe, a ba.d drain. Rats sometimes burrow under there and cause them to sink and be irregular.
Q. Mr. Scott, do you believe it is possible for that thing
to happen from simply walking on a block-stepping on iU
A. No.
Q. With reference, now, to these irregularities of an
eip;hth of an inch, half an inch, or even an inch, on this type
sidewalk, would you consider them, as Director of Public
Safety, such irregularities as would be a dangerous defect in
the sidewalk-one likely to cause injury to people T
A. It doesn't seem that it. should, Judge, but I
page 109 ~ have known some cases where it did-either highlrnelecl shoes ladies wear, or it might be somebody
infirm. but it. does cause that sometimes.
0. People mip;ht trip over it?
A. Yes, sir.
· Q. With reference to this place t.here, l1ad you ever had
any complaint, or actual knowledp;c tllat there was any defed in this sidewalk, or any irregularit~r, or about this stone
hrhrn: out of place, prior to this accident happening to' Mr.
Buck?
A. No, sir, I had not.
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Q. Will you explain to the jury why and for what purpose
-why you bad this place repaired before th~ trial of this case

today; did tliat have anything to do with the trial of this
case!
A. No, the men were not sent there to repair this particular place. The lot above there, due to the recent snow-that
had caused some of the blocks to i·aise up, due to freezing,
and in raising· up and settling down, they were not even, and
looking- a.t it myself, I saw they were not regular, and called
the maintenance gang to go over there and put sand under
these uneven blocks.
Q. When you went over there, did you look at this particular block that Mr. Clarenc.e Buck stumbled overt
A. Yes, sir, I looked at that.
Q. At that time was it even¥
A. The block had been pulled awa.y from the other two
blocks.
Q. How muchf
page 110 } A. Oh, I would say an inch and a half. That
was the block I was told 011 which heQ. And while the men were over there, they fixed that
block?
A. They did. Of eourseQ. You didn't tell them to fix that?
A. Of. course, it was all right for them to fix that, but I
Rent them over to fix those blocks where there was thawing,
due to tl1e recent cold spell. 1
-CROSS EXAMINATION.
By Mr. Aiken:
. Q. Mr. Scott, I band you here what ha.s been filed in the
evidence as exhibit Weakley III; will you look at that, please.
and tell me whether, as Director of Public Works, it is pos-

sible for one of these cement blocks to get in that shape?

Mr. Brown: Wbetlrnr it is possible for it to get in that
shane from what?
·
]\fr. Aike11: From anything.
A. Yes, sir, it is very possible for them to get in that shape
-a.n outside block.
Q. Do you consider that da.ng·erous, when it gets in that
s1mpef
·
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A~ It may be, yes, sir.
Q. Suppose it would stay in approximately that shape for
two years; would that be a dangerous place in the sidewalk 1
A. Yes. it could be a dangerous place in the sidewalk if
it stayed that way two years, or even a. shorter period than
that.
Q. I believe you say you have about eighty miles of paved
sidewalks in the city?
pag·e 111 ~ A. Approximately, yes, sir.
Q. Do you bave any man in your department
whose business it is to make an on-foot, regular inspection
of the entire sidewalks of the city?
A. No, sir, not constant inspection, we don't have any such
man, but we do, with our maintenance gang, try to get over
our sidewalks twice a year-generally in the spring, following winter, and in the fall. Those men work in a. small gang.
It is true they go to work in a truck, hut the truck carries
tools, cement, and sand, but they generally work the sidewalk work up the sidewalk, seeing where roots may have
caused it to rise, or rats, possibly, or whatever may have
happened t<? it to cause irregularity.
RE-DIRECT EXAMINATION.
By Mr. Brown:
Q. Mr. Scott, as long as Judg·e Aiken asked you the question, I want to ask you, a.s an expert, do you think it is much
more probable that a man would walk along there and stepMr. Aiken: "\Ve object to that.
Q. Let me finish my question. Is that sidewalk rendered
more dangerous by that crack between the stones than not
having a g-ut.ter-where that allowed water to drip, down beside it?

The Court: The only concem we have, Judg-e Brown, is
the condition of the sidewalk; I don't follow your question.
Q. My question is this: Look at the photogTaph carefully; is it more likely that a person would get hurt by stepping· on the outer edge of of that sidewalk than by stepping
on the stone, where dirt had been moved by water alongside
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the sidewalk, and left the stouG projecting· up-that is a matter of argument, primarily.
The Court: I don't follow it exactly.
page 112. ~

Q. Mr. Scott, I will ask you this: What did
you find with reference to the level of the ground
immediately adjoining· the sidewalk on the inside of the side.~
walk-is it flush with the sidewalk, or is it lower than the
sidewalkf
A. No. sir, it is lower than the sidewalk.
Q. Why did it get lower than the sidewalk 7
.
A. Due to the drip 011 drain from the porch of 427 Floydyes, that is the house right next to it.' There is no gutter,
and the porch comes out like that, and the roof comes o~t
like that, and it drops right down.
Q. And that makes the ground a little lower than the edge
of the sidewalk?
A. Yes, sir.
Q. And that is on private property!
.A. .Yes, sir.
Q. Take the little sketoh showing exactly how this sidewalk
is constructed; how wide is this sidewalk f
A. It is seven feet two inches.
Mr. Brnw11: "\Ve offer this little sketch in evidence a.s Exhibit Scott No. I.
Mr. Brown: We rest.
l\Ir. Aiken: "\Ve have no further cvidenee.
page 113 }

(In chambers.)

Mr. Brown: I want to renew the motion to strike out the
evi_dence. on the g-rounds previously stated, and on the further ground that if the alleged defect in the sidewalk wa~
such as exhibited in the pictures, the situation was bound
to have been open and obvious to anybody walking- along
the sidewalk, and the plaintiff is therefore guilty of contributory negligence.
The Court: Overruled.
l\fr. Brown: Exception.
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OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS.
Mr. Brown: Instruction II-the defendant objects to that
instruction because it assumes that there was a loose block,
and assumes that the plaintiff was hurt on a loose block; and
on the further ground that, assuming that there was a loose
blo~k in this type of pavement, that, in and of itself, eould
not constitute a dangerous defect; if the block was loose
because the sand had moved under the block so as to keep it
from resting· level on the sidewalk, that would have been a
latent defect, for which the City would not be liable; and
further, that the jury should not be permitted, in any event,
to fi~q. th.at merely because a block of this type was loose,
that this c.onstituted a defect.
The plaintiff himself does not explain exactly how the accident happened. His witness says that one of the stones
was higher than the other, which made an irregularity in
the street. The plaintiff's notice of motion shows that he
seeks to recover on the theory that the block gave 'way with
him, and now the evidence tends to show that there was
so~e small space between the two blocks.
And of c.ourse, the defendant objects to the giving of any
.
instruct.ions whatever for the plaintiff.
page 114 ~ Mr. Brown: As far as Instruction III is con- ·
cerned, of course it may not be a serious obj"ection, but of course the jury ought to understand that if they
believe from the evidence as to probability of disabilitythey must believe from the evidence, not what they think could
happen. As far as the earnings are concerned-loss of time
from work. I don't know whether the monkey wanted to work
or not.-

(Instruction II amended by the Court.)
Mr. Aiken: The plaintiff objects to Instruction .A., offered
by the defendant., upon the grounds that the opening· sentence

of the_ instruction is misleading to the jury, and is based too
.
much on a partial view of the evidence.
Mr. Brown: I except to the giving of any instructiqns. I
have no specific objection to Instruction II as amended.
page 115 ~

Teste, this 25th day of May, 1940.

HENRY iC. LEIGH,
Judge.
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CERTIFICATE OF EXCEPTION NO. ~.
The following inst.ructions are all of the instructions that
were granted at the request of the plaintiff and of the defenrlant at the trial of this case.

Plaintiff's Instnwtio12 No. I.
"The Court instructs the jury that it is the duty of the
City of Danville to exercise reasonable care to see that its
sidewalks are in a reasonably safe condition for pedestrians
who are using them in a proper way and exercising .ordinary
care for their own safety.''

Plaintiff'~ Instruction No. II.
'' The Court. instructs the jury that if they believe from the
prepondera.nc.e of the evidence that the condition of _the sidewalk at the point at which plaintiff claims to have been hurt
was not reasonably safe at that time for the use of pedestrians
travelin~: thereover, and using· reasonable care for their own
safety, and that such condition had existed a sufficiently long
time for the City, in the exercise of ordinary care to ha vo
known of it., then t11e City is charg·eable with notice of such
condition. and if thev further believe from the evidence that
the plaintiff received injuries as the proximate result of such
condition of the sidewalk and without contributory negligence on his part. tlwy should find their verdict for the plaintiff.''

Pla.-in.tiff 's Instruction No. Ill.
''The Court instructs the jury that if they believe the plaintiff. Clarence ,J. Buck, to be entitled to damages under the
evidence and the instructions of the Court, that in arriving
at the amount of l1is damaµ;es they should take
pag~ 117 ~ into consideration hi~ medical expenses incurred
and reasonably to be anticipated, his suffedng·
from his injuries, his loss of time from work and any disability t:tJ.at would affect his earnings that they think could
1:easonably be anticipated in tl1r. future not to exceed $5,000.00,
the _amount RnP.d for."
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Defendant's Jn,struction No . .A.

'' The court instructs the jury that even tho you may believe from the evidence that plaintiff was injured by stepping on or against a loose cement. block in the sidewalk, this
alone does not justify any verdict against the City. The
City is not liable as an insurer, but is only liable for negligence. Plaintiff's action is founded on his allegation that
his alleged injury resulted directly from a dangerous defect
in the sidewalk, of such a nature as would make a reasonably
prudent person, who had actual knowledge of the defect before the accident, apprehensive that if the situation was not
remedied, some pedestrian would in all probability suffer
injury therefrom. If the probability of injury would not have
been apparent to a reasonably prudent person who had observed the defect before the accident, then the City is not
liable, even if the defect had existed for an unreasonable length
of time, or even if the City had actual acknowledge tliereof,
because there would be an absence of proof that the City
failed to exercise ordinary care in maintaining the sidewalk
in a reasonably safe condition.''
Defendant's Instruction No. B.

'' The court further instructs the jury that even tho you
believe from a greater weig·ht of the evidence that plaintiff
was injured, and that his injuries resulted directly from a
dang·erous defect in the sidewa.lk, it is your duty to find a
verdict in favor of the· City, unless you further believe that
plaintiff has proved by a greater weight of the evidence that
tl1e dangerous defect had existed for such an unreasonable
leng·th of time as to justify the belief on your part that the
City's Department of Public Vi orks failed to expage 118 } ercise ordinary care to keep its sidewalks in a
reasonable safe condition, or that the said department had before the accident obtained or received actual
knowledg·e of the dangerous defect, and negligently failed to
rept1ir the same."
Defendant's Instruction No. C.
"If the jury find that the· City was negligent in not maintaining· the sidewalk in a reasonably safe condition, but fur~
ther believe from the evidence, that the defeet was visible and
obvious and could have been observed by the plaintiff in the
exerciAe of reasonable care, or was known to the plaintiff,

...'
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and that he- failed to exercise ordinary care to discover and
avoid the depression, a.nd thereby proximately contributed
to his own injury, then the jury should find for the City."
Teste:

HENRY C. LEIGH,
Judge.
May 25, 1940.
pnge 119 ~ State of Virginia,
City of Danville, to-wit:

I, C. Stuart W11eatley, Clerk of' the Corporation ,Court of
Dm1ville, Virginia, do hereby certify that the foregoing is
a true transcript of so much of the record and judicial proceedings of said Court as I have been directed to copy in a
certain not.ice of motion to recover judgment, lately pending in said Court between Clarence J. Buck, plah~tiff, and
the City of Danville, defendant.
And I further certify that the plaintiff bas filed with me
a written notice to the defendant of his intention to apply
for a transcript of said record, wl1ich notice shows on its
face to have been duly accepted by E. ,valton Brown, City
Attorney, Attorney for the City of Danville.
Given mHl0r my hand this 10th day of June, 1940.
Clerk's Fee for Record $5.00.

C. STUART "WHEATLEY, Clerk.
A Copy-Teste:

l\I. B.
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