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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record 4133
VIRGINIA:
In the Supreme Court of Appeals held at the Court-Library
Building in tl1e City of Richmond on vVedncsday the 4th day
of March, 1953.
CLONNIE C. CARPENTER, ADMINISTRATOR OF THE
ESTATE OF NEIL MADISON CARPENTER, DECEASED,
Plaintiff in Error,

against
ATLANTIC COAST LINE RAILROAD COMP ANY,
Defendant in Error.

From the Circuit Court of Chesterfield County.

Upon the petition of Clonnie C. Carpenter, Administrator,
of the Estate of Neil Madison Carpenter, deceased., a writ of
error is awarded him to a judgment rendered by the Circuit
Court of Chesterfield County, on the 11th clay of September,
1952, in a certain motion for judgment then therein depending wherein th~ said petitioner was plaintiff and Atlantic
Coast Line Railroad Company, a corporation, was defendant,
upon the petitioner or some one for him, entering- into bond
with sufficient surety before the clerk of the said circuit court
in the penalty of thi·ee hundred dollars, with condition as the
law directs.

L?/1
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IN THE

Supreme Court of AJ)peals of Virginia
AT RICHMOND.

Record No. 4134
VIRGINIA:
In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on W ednesclay the 4th day
of March, 1953.
DA.NIEL CORBITT CA.SEY, ADM~NISTR...t\.TOR OF THE
ESTATE OF GEDDY CA.RR O LL CASEY, DECEASED,
Plaintiff in Error,
against

ATLANTIC COAST LINE RAILROAD COMP ANY,
Defendant in Error.

From the Circuit Court of Chesterfield County.

Upon the petition of Daniel Corbitt Casey, Administrator,
of the Estate of Geddy Carroll Casey, deceased, a writ of
error is awarded him to a judgment rendered by the Circuit
Court of Chesterfield County, on the 11th clay of September,
1952, in a certain motion for judgment then therein depending wherein the said petitioner was plaintiff and Atlantic
Coast Line Railroad Company, a corporation., was defendant,
upon the petitioner or some one for him, entering into bond
with sufficient surety before the clerk of tl1e snid circuit court
in the penalty of three hundred dollars, with condition as the·
law directs.
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page 28 ~

•

OPINION.
The- two above captioned suits were brought by notice of
motion for judgment for the wrongful death of Neil Madison
Carpenter and Geddy Carrol Casey, ages 12 and 13 years old
respectively, who were killed by a switching engine of the
Atlantic Coast Line Railroad.
There was a trial by jury which resulted in a verdict of
$2,500.00 in favor of the plaintiff in each of these cases. The
matter is now before the court upon a motion of defendant to
set aside the verdict of the jury in each case on the ground that
the evidence is not sufficient to sustain a verdict and to enter
.iudgment for tl1e defendant.
Neil Madison Carpenter, who was born on January 27, 19:39,
and Geddy Carroll Casey, who was born on December 14, 1937,
were killed by a switching engine operated by the Atlantic
Coast Line Railroad on January 27, 1951 at a point in Chesterfield County where the Atlantic Coast Line Railroad overpasses the Seaboard Air Line Railroad. The bridge had two
~
tracks with a steel girder on each outer edge and a
page 29 ~ center steel girder between the tracks. The train in.
volved in this accident consisted of a Diesel locomotive and one box car which was traveling in reverse on the
north bound tracks of the Atlantic Coast Line Railroad and
moving south. A passenger train of the Seaboard Air Linc
Railroad was passing under.J:he. bridge at tbe_Jime of the accident. The only persons who saw the accident were some
of the members of the crew of the train. The ones who saw
the accident were Mr. Myrick, the engineer in charge, and Mr.
Elks, the engineer who was operating the engine at the time
of the accident, and l\f r. Kirkland who was a member of the
crew. They each testified that they were keeping a lookout
hut did not sec the boys until the engine was within 8 or 10
feet of them. The train was running at 30 or 35 miles per hour.
The testimony was that when the train was on the bridg~
that overpasses the Seaboard Air Line Railroad, that they
saw these two boys come from the center girder which was

I
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between the two tracks, at the south end of the bridge, and
that the boys were coming from the West side to the East
and ,vhen they saw them they stepped out from behind the
center girder inm1ediately in front of the engine and it was
impossible to stop the engine before they were hit. The evidence was in conflict as to whether that portion of the track
of the Atlantic Coast Line Railroad was regularly traveled
br pedestrians. Some witnesses testified that it was, and
other witnesses testified that it was not. There was sufficient
conflict in this evidence to make it a question for the jury
anu their verdict has decide<l this issue in favor of the plaintiff.
page 30 ~ The first question to be considered is the degree
of care that the law requires of this train crew at
the the time of the accident. In the case of Washington, etc.,
R. R. v. 1'aylor, 188 Virginia, 458, the court held that if the
rig·ht of way of the Railroad in the vicinity of the accident
was in common use as a walkway, it was the duty of the frain
crew to exercise reasonable care not to kill persons, whether
trespassers or not, who they might reasonably expect on the
track at that point. So far as it has been called to my attention this is the last case decided by the Supreme Court ,011 this
point Under the facts in this case as they have been deter:
mined by the jury I am of the opinion tlm t the degree of care
required by the train crew was as stated above.
The testimony of the train crew was that they were keeping a lookout and that these boys suddenly appeared immediately in front of the engine and that is all of the direct evidence as to how the accident happened. The center girder
was 34 inches tall ancl about 20 inches wide. Tiie girders on
the sides were 45 inches tall and 16 inches wide. A view of
this bridge from the direction from which this train was moving could be seen for a considerable distance and a question
now arises as to whether the crew of the train, in the exereise of ordinary care, should have seen these children before.
they did. There is no evidence in the case to show where
these children were immediately before they started to cross
the tracks. If they were on the bridge the crew should have
seen them, but it is J)Ossible that they - ~ e . bridge
hut were perhap~&_Q.n the west side of the track looWug at a .
· .
~e.aboa1~~Ll\J!_!AngJrai11. whic·h· was p~atJ\}~
page 31 ~ time and that thev mo_yed_from t h ~ d e of
the tracks to t
ide in order to see the train
after it passed under the
e. They could not have heard
the approaching Atlanf Coast Line train. because of the
noise being made by t Sea board A.ir Line train. This is all
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conjecture as there is no evidence in the case to show where
they ,vcre before they were seen on the bridge immediately
in front of the engine.
From the evidence introduced, I am of the opinion that-the
evidence was not sufficient for a jury to determine that the
train crew was negligent in not seeing the children before
they did and am therefore of the opinion that the verdict of
the jury should be set aside as there was not sufficient evidence of negligence to sustain a verdict and that judgment
should be entered in favor of the railroad.
J. G. JEFFERSON1 JR., Judge.
August 18, 1952.
page 32

~

*

*

This day came the parties by their attorneys, and the Court
having maturely considered the motion of the defendant to
set aside the verdicts of the jury rendered herein because
contrary to the evidence and without evidence to support them,
and to enter judgments for the defendant, defendant's objections to instructions and motions for· a new trial having been
withdrawn, and not having been considered by the Court,
which first mentioned motions were fully a1,gued by couns~J,
both orally and by written memoranda, and the Court lrn.ving
set forth its views in a written opinion dated August 18, 195~,
and hereby made a part of the records in these cases, the
Court doth grant the said motions of the defendant and doth
adjudge and order that the verdicts of the jury heretofore
rendered in these cases be set aside and annulled and that the
plaintiffs take nothing of the defendant about their actions
herein but that the said defendant recover and have judgment
against the pl&h1tiffs for its costs about its defense herein
expended, to which rulings of the Court the plaintiffs excepted.

*

*

•

Enter. Sept. 11, 1952.
J. G. JEFFERSON, JR., Judge.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
OF PLAINTIFFS IN AFORESAID CASES.

The said plaintiffs hereby assigns as errors the following
actions of the Trial Court:
The said plaintiffs hereby assigns as errors the following
of the jury in each case, and in entering judgment for the de-

fendant in each case.
Respectfully

D. W. MURPHEY,
WILLIAM OLD,
Counsel for Plaintiffs.
D. "\V. MURPHEY,
Chester, Virginia.
WILLIAM OLD,
Chesterfield, Virginia.
Counsel for Plaintiffs.
Filed this 8th day of November, 1952.

LEWIS H. VADEN, Clerk.

•

•

•

•

•

C. C. Carpenter, Adm 'r., etc. v. Atlantic Coast Line R.R.

7

H.L.ELKS,
sw~rn, as an adverse witness, on behalf oft
DIRECT EXAMINATION.
By Mr. Old:
Q. You are Mr. H. L. Elks, are you noU
.A.. Yes, sir.
Q. ,¥hat is your age 1
A. Forty-one years.
Q. And where do you reside?
A. 151 Carroll Avenue, Colonial Heights, Virginia.
Q. How long have you been in the employ of the
page 10 ~ Atlantic Coast Line Railroad?
A. Close to eleven years.
Q. vVhat was your poi-;ition there on January 27, 1951?
A. At that time my position was .fireman, but I was acting
a~ engineer. I am a promoted fireman to the position of engmeer.
Q. On that day you were operating· the train as an engineer?
A. Yes, sir, under Mr. Myrick's supervision.
Q. You were operating the train, but he was supervising it 1
A. Yes, sir.
Q. And Mr. Myrick was the technical engineer¥
A. Yes, sir.
Q. And you were technically a fireman, with the classification of an engineer 1
A. That is right.
Q. State where you started from with the box car, and ,,~here
you were going!
A. We picked up a box car in Pocahontas, to shift it to Dunlop, and after we got to Dunlop, we got our indication to proceed on the east track from there to the plant of the Independent Trunk & Bag Company. And that is where we were headed
when the accident occurred. We were going to the Independent Trunk & Bag Company's place to do some work.
Q. And you bad your engine in reverse 'f
A. Yes, sir.
Q. And you were pulling one box car?
A. That is right.
page 11 ~ Q. And you were moving south over the northbound track?
A. Yes, sir, what is known as the northbound track. I was
on the east track.

---1
-1

..,
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H. L. Elks.
Q. You were on the track usually used for northbound
traffic?
A. That is right.
Q. How far was that point, this trestle or bridge where this
accident occurred, from Dunlop?
A. Approximately a mile; maybe more.
Q. Now, you had come over a bridge where your railroad
crosses Route 11
A. Yes, sir.
Q. How far is that from the bridge over the Seaboard track?
A. Approximately a quarter of a mile.
Q. Between 1600 and 1700 feet 7
A. I guess so.
Q. Now, you were moving along, and what was your speed?
A. Approximately 30 miles an hour.
Q. Didn't you state to the officer, and at the hearing in the
Trial Justice Court, that it was 35 miles an hour?
A. No, sir. I told him between 39 and 35 miles an hour.
And that was a guess.
Q. Now, when did you see these boys on the trackY
A. Well, I neve,J:-did~s.e.e-1he_~ completely. I just
glimpsed j.b.em. And, w·hen Mr. l\,J,yrick bolle_re.d "Lord have
mercy", I looked up at him, and then I looked down, and then
I glimpsed the boys. ·
page 12 ~ Q. "\V11ere were you looking when you glimpsed
themi
A. I was looking straight ,UR_ the t!]!Ck.
Q. And you never did see t h e ~ completely 7
A. No, sir.
Q. Now, when Mr. Myrick hollered "Lord have mercy", in
point of time was that almost instantaneous with the collision
with the boys 1
A. Yes, sir.
Q. He hollered "Lord have mercy" and the collision with
the boys took place immediately?
A. Yes, sir.
Q. Now, you did not see the boys emerge from any point
on to the track Y
·
A. No, sir.
Q. And your vision of the boys was just an instantaneous
thing?
A. Yes, sir.
Q. So you do not know where the boys came from?
A. No, sir, I do not.

L____ _
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H. L. Elks.
Q. Now, where were the boys with relation to the bridge
when you saw them 1
One had stepped across on the track, and the other one
had stepped over right in his steps.
Q. Were you present when Officer Gill took measurements
there?
A. I do not think I was.
Q. You know that Officer Gill measured from the
page 13 ~ center of the bridge, as being the point of impact Y
A. Yes, sir, that is what he told me.
Q. But didn't you tell him that the center of the bridge was
the point of impact t
A. From the center of tl1e east and west tracks; the center
girder.
Q. The center girder; from tlie center of the east and west
tracks?
A. Yes, sir.
Q. What do you mean by that?
A. There is a girder between the two tracks.
Q. That runs down the center of the bridge?
A. Yes, sir.
Q. Do you mean that, at the time of the collision, the boys
were in the center of the bridg:e 1
A. Yes, sir, they were coming from behind the center girder
of the bridge.
Q. Now, in what direction was the Seaboard train going?
A. It was going in this direction-toFards Richmond.
Q. When did you first see that train?
A. That train was half way under the bridge when I saw it.
Q. How long was that before the collision t ·where were
you at that point?
A. On my engineer's seat.
Q. ,vhere was the engine?
A. I could not tell you exactly.
Q. How far was it from the trestle¥
page 14 ~ A. The Seaboard train had gone under the bridge
at the time of the impact.
Q. And it was about half way under the bridge when you
first saw it?
A. Yes, sir.
Q. Can't you estimate how far :from the bridge your locomotive was when you first saw it?
A. No, sir.
Q. Can you approximate iU

6
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H. L. Elks.

...
• r

r'

A. My best guess is I would say I was probably sixty or
seventy feet from the bridge when I first saw the train.
Q. ·what kind of train was iU
A. It was a passenger train.
Q. And it was moving very rapidly1
A. Yes, sir.
Q. And you never did see these boys clearly?
A. No, sir, I did not.
Q. And one was in the center of the track?
A. Yes, sir.
Q. And the other one was where?
A. It looked like he was stepping from the center of the
t.rack ove.r tJie ea.st rail.
Q. One was in the center of the track and the other was
stepping over the east rail 1
A. Yes, sir. The other little boy stepped from the west
rail in the first boy's tracks.
Q. How could you tell that?
page 15 ~ A. \\Then I glimpsed the little boy coming from
the ~~t rail, I saw that be was stepping to the
center of the track.
(~. Ftom the west rail to the center of the track¥
.A. Yes, sir.
Q. And the other boy was doing ,vhaU
A. Stepping from the center of the track to the east rail.
Q. You did not see those boys at any point on the track
until the instant of the impacU
A. Yes, sir. And didn't any of us see them until just before the impact happened.
Q. And you claim that you were looking?
A. Yes, sir, I was looking straight up the track.
Q. How long have you been operating on that track?
A. Ever since I have been with the company.
Q. And usually keep a careful lookout at that point?
A. Yes, sir, and at all points. \Vhen I am in charge of an
~ngine I have my eyes on where I am going.
Q. A.ud yet you did not see these boys until the instant of
the impact?
A. That is right.
Q. Could you bear the Seaboard train before you saw it?
A. No, sir.
Q. Your locomotive was making too much fuss 7
A. Yes, sir.
Q. Both were making right much noise Y

C. C. Carpenter, Adm 'r., etc. y. Atlantic Coast Line R. R.
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H. L. Elks.
A. Yes, sir.
Q. And you did not sound any whistle or waming of any kind in approaching· that bridge 1
A. No, sir, I did not.
Q. And you were approaching it on the track usually used
by northbound traffic, and you were moving south 1
A. That is right.
·

page 16

~

By Mr. Murphey·:
Q. In the cab of an engine of this type, can a mail stand
upright comfortably¥
·
A. Yes, sir.
Q. And can he see through the ·windows¥
A. No, sir. A tall fellow would have to stoop his head.
Q. A1id a short fellow could look through the ·window with-.
out having to stoop oved
A. Yes, sir. In other words, where the engineer's seat is,
I would have to stoop over.
Q. But standing you could look straight ahead Y
A. Yes, sir.
Q. And you say that the Seaboard train was a passenger
train 7
A. Yes, sir.
Q. Northbound¥
A. Yes, sir.
.
Q. And traveling rapidly?
A. Yes, sir.
Q. And it had passed half under the trestle when you first
saw it?
A. Yes, sir.
page 17 ~
Q. And all of that time you were looking on the
· track?
A. Yes, sir. I was not watching the train. I just glimpsed
it. And I took my eyes right off of it an<l went back to looking ahead.
By Mr. Old:
.
Q. You were not relying on :Mr. l\fyrick to keep a lookout
for youf
A. No, sir. I do not rely on anybo.dy to lookout for me when
I am in charge of an engine.
Q. You were running the engine under his supervision?
A. Yes, sir.
Q. What do you mean by that 7
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H. L. Elks.
A. He is in charge of it, and I do as be says do.
Q. If he ordered you to cut down your speed, you would
cut it down?
A. Yes, sir, on the main line.
Q. That is what you mean?
A. Yes, sir.
Q. You do not mean that Ire was charged with the duty of
keeping a lookout f That was your business?
A. That is the business of all of us.
Q. You had six members of the crew on the locomotive at
!be time?
A. Yes, sir.
Q. Were all of them keeping a lookout 1
A. l\ir. Blackmon was sitting on the bench below the door,
and Mr. Kofron was a student switchman, and they
pag·e 18 ~ were talking over the yard situation and the railroad, and were not keeping a lookout.
Q. And Mr. l\:forriss and Mr. Kirkland and Mr. Myrick and
you were keeping a close-lookout?
A. Yes, sir.
Q. And looking right straight down the track?
A. Yes, sir.
By Mr. Murphey:
Q. It is a little unusual to have that many men on the engine, "isn't iU
A. Five is the crew, and l\Ir. Kofron was a student switchman.
Q. ·what were the other four doing or talking about?
A. I could not tell you. I ,,·as not paying attention to that.
Q. It was a general conversation T
A. I guess so. I could not tell you, because I was not paying any attention to that.
CROSS EXAMINATION.
Bv Mr. Townsend:
"Q. Mr ..Elks, you are a qualified engineer, aren't you Y
A. Yes, sir.
Q. How long have you been a qualified engineer Y
A. I think I qualified and was promoted in 1945.
Q. And when there is not sufficient work for the qualified
engineers to do, they fall back to :firemen and act as :firemen Y
A. That is right.

~-
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}V. .M. Myrick.
Q. And you were acting as fireman, but, if business had
·
been brisk, you would have had an engine?
page 19 ~ A. Yes, sir.
Q. ·where was Captain Morriss sitting?
A. On the front end of the fireman's _seathox, on the west
side of the en 6,ine, ~ me.
Q. And next to him was Mr. Myrick?
A. Yes, sir. And he was standing up.
Q. And Mr. Myrick saw the boys firsU
.A.. Yes, sir.
Q. And, if they were walking or running, they came from
the west to the east?
A. Yes, sir.
Q. They came from the fireman's side, and not from the
engineer's side?
·
A. That is right.
.
Q. And then next to M:r. 1Iyrick, going from west to east,
was Mr. Kirkland, and he was standing up too 1
A. Yes, sir.
Q. By the window, on the east side of the door?
.A.. Yes, sir.
Q. .And then you?
A. Yes, sir.
Q. Now, you say you have been traveling on this Belt Line
ever since you have been with the railroad co~pany?
.A.. Yes, sir.
Q. Do you see many people walking along there?
A. No, sir, I do not. It is very seldom that I see anybody
walking along there.
Q. What is the character of the right-of-way at
page 20 ~ that point? Are there any definite paths on any
one side of the railroad ?
A. No, sir.

•

•

•

•

•

W. M. MYRICK,
sworn., as an adverse witness, for the plaintiffs:

. DIRECT EXAMINATION.
By Mr. Old:
Q. You are Mr. W. M. Myrick?
A. Yes, sir.
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W. M. Myrick.

Q. ·what is your age?
A. Fifty-eight years.
Q. ·where do you live?
A. 116 Charlotte Avenue., Colonial Heights, Virginia.
Q. How long have you been in the employ of the Atlantic
Coast Linet
A. Thirty-two years.
Q. ·what ,vas your position on January 27, 1951?
A. I was engineer in charge. That was my job.
Q. You were on the locomotive, which was movpage 21 ~ ing- in reverse, drawing a freight car and going
south along the east track, were you not, on Jan:uary 27th f
A. Yes, sir.
Q. And that was the train tliat killed these two little boys?
A. Yes, sir.
Q. You were standing up, were you not 1
A. Yes, sir.
Q. And you were keeping a lookout down the track?
A. Yes, sir.
·
Q. State what you saw just before the accident?
A. 1Vell, when I got about ,vithin eight or ten feet-you
may say six or eight feet-of them I saw those two bo s come
fr?m the ~1ter of Jlle_b_ricl_ge. fron:ii the 111id . e ·irder
this
Bridg·e. One of them looked hl~1a prachca y s ·opp_ec. JIL,the
track. I term him the smallest boy; and he was in a crouchedover position; and the other one was following in his steps.
Q. You remember testifying in the Trial Justice Court?
A. Yes, sir.
Q. Do you remember stating that you thought you were
about as far from the boys as the length of the table there!
A. Yes, sir.
Q. \Vhicb was a bout eight feet?
A. Yes, sir.
Q. You considered you were about eight feet from the boys
before you saw them?
A. Yes, sir, eight or ten feet. I think that is what I said
then.
page 22 ~ Q. Now., you were traveling how fast?
A. I would say about thirty miles an hour. We
do not have a speed recorder on the engine, and we had to
judge it.
Q. If you were going thirty miles an hour, you were moving forty-four feet a second f
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A. Yes, sir.
Q. And, if you were ten feet from them, you saw the boys
about a (JllartQ1· of a secoiul before the impact f
A. Yes, sir.
.
Q. In other words, your .first glimpse of the boys and the
impact was almost instantaneous?
A. It was momentary.
Q. It was momentary?
A. Yes, sir.
. Q. You never saw them until just about the instant of the
impact?
A. That is right.
9. And you still could tell something about the direction in
which tl1ey were proceeding?
A1 Yes, sir.
·
Q~ What kind of movement could they make in one-quarter
of a second t
A. Both of the boys were in a crouched-down position, and
were walking or running·; as a foot-ball team runs. That was
what I term the ·smallest boy. It appeared to me to be the
smallest boy. And t)ie other one was not crouched down so
low. And it looked like the other fellow stepped in his
tracks.
page 23 ~ Q. And you saw all of that in an instant Y
A. Yes, sir. And what I term the smallest boy,
I thought he had a chance to be saved. I thought the. outside
of the engine might knock him clear. And then, when the
largest one stepped in the center of the track, I knew the
chances were off for him.
Q. He was in tl1e center of the track when you first saw
him?

A. Yes, sir.
Q. Of course in that instant of time not very much movement could be made. Could the boy take one step in onequarter of a second 1
A. I was hoping they could get in the clear.
Q. And maybe praying that they would 1
A. Yes, sir, my last prayer was hoping they would get in
the clear.
Q. Now, you did not see these boys until that instanU
A. No, sir. . Q. Yon did not see wl1ere they came from or where they
were before that flash of time?
A. That is rig·ht.
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W. M. Myrick.

Q. And you were keeping a close lookout all of the time 1
A. Yes, sir, my vision was aheacloLme. I could stop short
of my vision. In that curve I had to keep a close view ahead
all of the time. If I had been looking off and the lJoys came
up the bank I may have seen them. But I was looking ahead.
Q. Did the boys come up the ea~L.sid.(Ll>.r th0 west iiide?
A. They were coming from thg w~t §ifl@! ~ d
page 24 ~~Q. From over on the southbound track to the
northbound track?
.A. That is rig·ht.
Q. You were traveling ~ on the northbeuttd track?
A. Yes, sir.
Q. And you first saw them on the northbound track!
A. That is right.
Q. And they could not get very far within the little time
you saw them 1
A. They did not have any chance.
Q. And there was no signal of any kind made by your train?
A. No more than what I did. Of course I gave the signal
to stop, but I knew then they did not have a chance to be
saved.
Q. In the fraction of a second you could not stop the train?
A. Yes, sir. I was standing up, with my left hand on the
hand-brake wheel. And sometimes we put that band-brake
on. I was supported by that hand-brake wheel.
Q. And you saw the Seaboard train f
A. Yes, sir.
Q. How far was tlle train aw·ay when you first saw it 1
A. About a car-length.
Q. And the Seaboard train was going under the bridge at
the time this impact took place?
A. That is rig·ht.
Q. Did the boys look like they were looking at the Seaboard
train Y
A. Their beads were turned to look at the Sea:page 25 ~ board train. It looked like they were g·oing-toloolt
down on the train.
Q. The train had passed., hadn't it f
A. No, sir. When I gave the signal the others were watching the track to see if we got in the clear.
Q. How is that?
A. The Seaboard train was passing. I do not know the
number of cars, but it was a rigllt good lot of cars.

1,,--
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W. M. Myrick.

Q. Had that Seaboard train passed at the time of the impact?
A. The rear, or two or three cars were on the east side of
the track when the impact occurred.
Q. And the rest of it was on the west sidef
A. Yes, sir. And the rear end of the train was passing at
the time of the impact.
Q. Do you know much about the noise that a train like that
makes in passing?
A. It makes so much noise that you cannot hear yourself~
He was running at a good rate of speed and making a considerable amount of noise. That would attract ·attention.
Q. In other words, a person then could not possibly hear
your train approaching?
A. No, sir, because we were running light. vYe did not have
but one car.
Q. You were kind of gliding down the track?
A. I did not have but one car and the engine.
Q. The attention of the boys could not possibly have been
attracted to your engine by reason of the noise?
A. No, sir.
pag·e 26 ~ Q. How of ten do you move south on the northbound track?
A. Well, on a C. T. C. location we are governed by signals.
We operate in both directions.
Q. You were in a restricted operation?
A. Yes,, sir.
Q. And no regular train would operate south on that track?
A. Yes., sir.
Q. You mean that?
A. Yes., sir.
Q. Coming from Petersburg or from ,vashington to
Florida?
A. Yes, sir, on numbers of occasions they do that; even
freight trains.
Q. What is your practice then as to your lookout? Do you
keep a more careful lookout?
A. Well, in that C. T. C. system we move in both directions
on indication. One signal gives you permission to go to the
next sig·nal and be g·overned by its indication.
Q. Did you talk with Officer Gill with reference to this accident?
A. Yes., sir.
Q. And he talked with you T
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A. Yes., sir.
· Q. Were you talking with him when he was making the
measurements 1
A. No, sir, I wns not with him then. And I was in a mighty
nervous condition after seeing what I did. I was in a pretty
much shocked condition.
page 27 ~ Q. Do you know that Mr.-6:ill made his measurements from the center of the) bridge over the Seaboard track?
{!-.:
A. That was a confusion on m& p~t. He made his measurements from the center of the bridge. Mr. Townsend (indicating· attorney) has a picture, which shows-what Ttermed
the center of the briclg·e. He may present that to me, and I
will show it to the jury.
Mr. Old: l\fr. Townsend may bring that out.

Q. Do you remember telling· Officer Gill that the impact
took place in the center of the bridge?
A. No, sir, I do not remember telling him that.
1\Ir. Old: That is

all.

By the Court:
Q. You were backing your engine?
A. Yes., sir ..
Q. The head of it was towards the north?
A. Yes., sir.
Q. And you had a freig·ht car on the north end?
A. Yes., sir.
Q. And you were going· towards Petersburg·?
A. Yes., sir.
Q. And there was nothing in front of the engine the way
you were going·?
A. No., sir, there was not.
CROSS EXAMINATION.
By Mr. Townsend:
Q. Mr. Myrick~ you say that is C. T. C. territory?
A. Yes, sir.
page 28 ~
Q. What does that mean?
A. Central Train Control.
Q. How is that governed?
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A. By signal indication.
Q. Where are those signals placed?
A. Some of them are between the tracks, and some are on
the opposite side of the track.
Q. Are they dwarf signals t
A. Yes., sir.
Q. How are they indicated?
A. By fl~shing lights. If the flash is yellow, that means it
is permissible to work to the next block.
Q. And if it is red, what do you do?
A. You stop and do not g·o by until they give you indication
from the Central Station.
Q. Were you calling the signals?
A. Yes, sir.
Q. And what was the last signal you had?
A. A flashing yellow south of the cross-over at Dunlop.
Q. And you got a flashing signal there T
A. Yes, sir, and that was clear to the next indication, a mile
or a mile and a quarter away.
.. Q. Is it usual to run on either track there on signal indica/ tion T
i
A. Yes., sir.
:::,: Q. Now, here is a photograph taken by the Highway Der, 1 _\_ ---==__/,,,
partment. It is Nl. .otograph. No_. 4. . The view is
:--··page 29 r north, toward the- I ~ D1str1bubon Company.
Take that photog·raph and explain what you meant·
by the center of tlrn brida·e there., if you told Mr. Gill that the
boys ,·vere hit in the center of the bridge,
A. This is the west side (indicating on photograph). Now,
we are looking south1·

J

Mr. Townsend: That picture is looking north.
A. ( Continued) The picture ·was looking north, but our
movement was south; and that point fu~l_icating on photograph) is what I termed the center of tl1e bridge. This is the
center of the bridge from side to side.Q. The center of the east and west sides?
A. Yes, sir. And the boys came from around this girder
( in die a ting).
Q. And that is the center girder?
A. That is the center girder.
Q. Do you remember what color clothes these boys had on?
A. Those boys 11ad on dark clothes.

·(\·,:·
i,

-~
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1V. M. Myrick.

Q.- You saw that after they were struck!
A. Yes, sir.

Q. ,vhat kind of hats did they have on T
A. They had on a kind of helmet that is fleece-lined for the
protection of the ears.
Q. This accident happened on the Belt Linet
A. Yes, sir.
Q. And have you been using the Belt Line ever since you
have been with the Atlantic Coast Line!
A. Yes, sir.
page 30 ~ Q. At that time, or before that time, clo you recall seeing people walking along the track there f
A. Not more than at any other place. Once in a while you
see them. But it is a very undesirable place to walk since we
have surfaced it or ballasted it with crushed stone.
By the Court :
Q. You mean it is not easy walkingf
A. Yes, sir.
By 1\fr. Townsend:
0

Q. You have to walk on the cross-ties or on the ballasU
A. Yes, sir. If you walk on the cross-ties., between the
cross-ties some of that stone is a lot higher than the cross-ties,
and it is undesirable for you to walk there.
Q. Would you say that was a thoroughfare along there?
A. No, sir.
Q. Have you seen children walking along there T
A. Just once in a while you see a person, but not regularly.
I would see a person once in two or three months, but no regular walking there for any one.
Q. Had you been keeping a lookout toward that bridge in
approaching from the north?
A. Yes, sir.
Q. You bad been keeping a lookout?
A. Yes, sir.
Q. Did you see any one on that bridge as you approached
iU
A. No, sir.
Q. And the first intimation you had of any one ·
page 31 ~ there was when you saw the two little boys going
·
from the west side to the east side?
. A. Yes, sir.
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lV. M. Myrick.
RE-DIRECT EXAMINATION.
Bv Mr. Old:
··Q. Mr. Myrick, at that point you would not have been surprised if you saw somebody there., would you Y
A. Yes, sir, I would be surprised, because that was an undesirable place to walk along there., most especially on that
bridge.
Q. You were keeping a lookout for people on that bridge Y
A. Yes, sir.
Q. And you say you are required to do that?
A. Yes, sir.
Q. And at that point you were keeping a lookout for people?
A. Yes, sir.
Q. And you consider it your duty to do that?
A. Yes, sir, all members of the crew are.
Q. All members of the crew consider themselves charged
with the duty of looking out for people along there?
A. Yes, sir, all members of the crew are. And if any one
of us makes a mistake, it is their duty to call our attention to
it.
Q. And it was your duty to keep a lookout there?
· A. Yes, sir.
page 32 }-

RE-CROSS EXAJ\HNATION.

Bv ]\fr. Townsend:
·Q. Is there any more duty to keep a lookout there than anywhere else?
A. No, sir. But we do keep a lookout.
Q. Are tl1ere other points on the track where you do keep
a lookout for people walking along-I mean other places on
the Belt Line 7
A. No, sir, there is no place on the Belt Line that they use
the track for walking.
Q. How about the track in Petersburg?
A. That is different. If my memory serves me right., those
people who walk the track between Mt. Airy and the cigarette
factory consider that they are not trespassers; and we have
to look out for them.
Q. So a great many more people use the track near the
cig;arette factory than on the Belt Line?
A. Yes, sir.

--"""1
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E. P. GILL,
sworn for the plaintiffs:
DIRECT EXAMINATION.
By Mr. Old:

•

•

•

•

page 37 }-

•

•

Q. (Handing witness papers) Now, Mr. Gill, you have in
your hand the death certificates of these boys, have you not¥
A. Yes, sir. It is the report from tI1e Chief Medical Examiner's Office, in Richmond, Virginia.
Q. Look at those death certificates and state the height of
the two boys?
A. (Examining) Neil Carpenter's height was given at 4
feet 10 inches; weight 90 pounds; and Carroll Casey's weight
was 85 pounds, and he was 4 feet 8 inches in height.
Q. Which one was found in the middle of the track, and
which one on the side7
A. Carpenter was on the side.
Q. And he was 4 feet 10 inches f
-A. Yes, sir.
.
Q. And Casey was 4 feet 8 inches., and he was down there
in the middle of the track¥
A. Yes, sir.
·
Q. There is no question in your mind that the point of impact was designated to you to be right in the middle of the
bridge?
A. That is what I was told.
Q. And you were told that by Mr. Elksf
A. Yes, sir.
page 38 ~ Q. And that is why you measured from the
midde of the bridge Y
A. That is true.
Q. Did anybody tell you, or refer to that middle abutment
as being the middle or the center of the bridge? I mean, did
anybody mention particularly to you this middle girder that
goes between the two tracks, with reference to this accident Y
A. No, sir.

•

•

•

8

•
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Q. Now, did you notice any paths along that track at that
pointY
A. No, sir, I did not.
Q. Any foot-paths Y
.A. I noticed a way along there next to the rails, but I do
uot know that it was used as a walkway.
Q. You were there at night, weren't you?
page 39 }- A. Yes, sir.
.
Q. How dark was it?
.A. It was just about dusk. It was 20 minutes to six o'clock
the time I was there.
Q. When you got the call was it daylight!
.A. I expect so. It was 5 :15 P. M.
CROSS EXAMINATION.
By Mr. Cogbill:
Q. Mr. Gill., you went back there the next dayf
.A. Yes, sir.
Q. And you had 1\fr. Phillips with you then f
.A. Yes, sir.
Q. And in making your observations, by measurement and
by vision, you did look around there, and didn't you examine
the area there Y
A. Yes, sir.
Q. Did you see any pa tbs there Y
A. No, sir.
Q. Haven't you been back there since that time, at the sug·gestion of counsel for the plaintiffs, and with counsel for the
plaintiffs Y
A. Yes, sir.
Q. And you took me there yesterday Y
A. Yes, sir.
Q. Did you see any indication of paths there at those times?
A. No, sir.
·
Q. Y oit you see any indication of a depression
page 40 ~ where a path might have been and it had been
grown up?
A. No, sir.
Q. Now, along there where ballast was., did you see any area
which, from a photograph, would indicate it had been used as
a path?
A. It could have been used, but the railroad hands get the
stone up and put it back on a track, and it leaves a bare place.
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Benj. L. Totty.
Q. Was there any indication that people had been using
that for walking?
·
A. No, sir.
Q. You looked specifically for that, because your attention
was called to it?
A. Yes, sir. I have been there four times, and I saw no
paths.
·
. Q. And you saw no old paths that had been grown up?
A. No., sir, I did not.
Q. You talked with :Mr. Myrick and Mr. Elks. What was
their condition T
A. They were very nervous. They were just quivering like
a leaf. They were very much upset.
Q. And that continued at the time they ,vere talking with
you at the place?
A. Yes, sir.
Q. And Mr. Elks said when l1e first saw the boys they were
in the center of the bridge 1
A. Yes, sir.
page 41 J Q. Did he tell you between the north and south
or east and west measurements 7
A. He said they were in the center of the bridge, and that
they were too close for him to stop.
Q. And you are basing your conclusion on what he said t
A. Yes, sir.
e

page 42

~

•

•

•

•

BENJ. L. TOTTY,
sworn for the plaintiffs :
411

•

•

.

•

•

•

•

•

•

page 44· ~

t

CROSS EXAMINATION.
By Mr. Cogbill:
Q. How did you get up on· that bank?

A. There is a path that leads off the Seaboard up on the
Atlantic Coast Line.
·
Q. On each side T
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J wnies R. 1Jforriss.
A. On the left.
Q. On the west side?
A. On the north side of the bridge. And then on the other
side there are steps.
Q. What do you mean?
page 45 }- A. The abutments. It is just like steps. You
can go right on up there. But you can get up on
.either side.

page 64}

•
JAMES R. MORRISS,
sworn for the defendant:

DIRECT EXAMINATION.
By Mr. Townsend:
Q. Please state your name, age, occupation, and residence T
A. James R. Morriss; age 31.;- 121 S. West Street, Petersburg, Virginia; Yard Foreman for the Atlantic Coast Line
Railroad.
Q. Were you on the Diesel engine, No. 638, at the time, on
.January 27, 1951, two little boys were struck?
A. Yes, sir.
page 65 }- Q. Captain, please relate the circumstances under which the little boys were struck, where you
had been before that, and where you were going Y
'.A.. We had picked up a box car on the north end of the yard
engine and shifted it to Dunlop, and got on the east track,
going south, and the boys were struck on the bridge.
Q. The engine was in reverse movement at the time, was it
not?
A. Yes, sir.
Q. Is it or not a fact that the rear end of the Diesel engine
affords a much better view of what is going on in front of you
than the front of it does 7

-----4
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James R. Morriss.
A. Yes, sir, it is a fact.
Q. Where were you sitting or standing in the cab f
A. I was sitting on the fireman's seat box, on the west side
of the engine.
Q. Had you been keeping a lookout just before the accident?
A. Yes, sir.
Q. Had yon seen anything on the bridge Y
A. No,, sir.
Q. What were you doing just before the boys were struck?
A. I was sitting there on the seat box, and the Seaboard
train went by.
Q. In which direction were you looking?
A. I was looking slightly eastward, right by Mr. Myrick.
Q. And Mr. Elks was running the engine?
A. Yes, sir.
page 66 ~ Q. What was the first you knew of any troublc°l
· A. When Mr. Myrick hollered, "Lord have
mercy!''
Q. Did you see the boys at all f
A. No, sir.
Q. You did not see the boys until after the accident?
A. No, sir, I was the first one that got to them after the
accident.
Q. But I understand you had been looking out of the front
window on the fireman's side just before that?
A. Yes, sir.
Q. About how long before that Y
A. A very few seconds. .
Q. And you had not seen anybody on the bridge at all Y
A. No, sir.
Q. Tell me about that movement on the Belt Line in that
neighborhood. Do you run on either track, or not 1
A. Yes, sir, we have Central Traffic Control there, and we
run on either track on signal indication.
Q. Was Mr. Myrick calling the signals?
A. v\Te were calling the signals to each other.·
Q. Do you use that track frequently?
A. Yes, sir.
Q. How many times a day Y
A. · Some times more than others. Sometimes two or three
times a day, and sometimes only once.
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Q. Do you or not see people using the track there?
A. No, sir, I do not seen anybody using the track along
there.
page 67 } Q. Are there sections of the Belt Line where
you do see people using the track f
A. Yes, sir. A lot of people walk along from the place
where we work the lumber mill to Petersburg. But where the
accident occurred people do not walk.
Q. How long have you been using that track?
A. Ever since I have been with the railroad.
Q. How long has that been?
A. Ten years.
Q. What do you call the lumber mill?
A. That is the Lumber Distribution Company.
Q. At the time of this accident was that a very active concern¥
A. It was on a very small scale then.
Q. What is it now?
A. Now it is treble or maybe four times the operation that
there was at the time of the accident.
Q. They have a Government contract now?
A. Yes, sir. And we do a lot of switching there now.
Q. Did you ever see any boys or children playing along
there¥
A. No, sir, not on that part of the track.
Q. Have you noticed whether there are any paths along the
track there?
A. There is no path along there, to my knowledge. I pass
there every day, and I have watched and have not seen any
·-path there.
Q. Would it be rough walking along there Y
page 68 } A. Yes, sir.
Q. Your track goes over the Seaboard at that
JJoint, doesn't iU
A. Yes, sir.
Q. And there is a pretty high embankment there Y
A. Yes, sir. And at the end of the ties it is rolling off along
there, and it is a mean walk.

28

Supreme Court of Appeals of Virginia
Janies R. Morriss.
CROSS EXAMINATION.

~-

By Mr. Old:
Q. Mr. Morriss, you never did see the boys until after the
impact?
A. That is right.
Q. And you were keeping a lookout Y
A. Yes, sir.
Q. And you did not see them at all?
A. Yes, sir.
Q. You were looking at the Seaboard train f
A. I saw the Seaboard train going by.
Q. That was proceeding north T
· .A. Yes, sir.
Q. How· far from the bridge was it when you saw the Seaboard train?
A. It was a short distance from it. It was going under the
bridge when I saw it.
Q. What do you call a short distance?
A. I do not know. I did not measure it.
Q. 100 or 200 feeU
page 69 ~ A. Just a very short distance.
Q. As a matter of fact, you were not paying a
great deal of attention?
A. I was looking where we were going.
Q. You were looking for signals?
A. There are no signals there involved.
Q. But you were mostly concerned with railroad signals f
.A. We were keeping a lookout for anything on the track.
Q. And you never did see these boys at all Y
A. No, sir.
.
Q. You do not know where they came from or how they
happened to be in the center of the track?
A. I did not see them on the track. I saw them afterwards.
Q. You saw them after they were killed, and saw them lying
ihere on the track?
A. Yes, sir.

•

•

•

•
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R. M. KIRKLAND,
sworn for the defendant:
DIRECT EXAMINATION.

By Mr .. Townsend:
Q. Mr. Kirkland, will you please state your name, age, occupation and residence Y
A. R. M. Kirkland; age, 37 years; Switchman for the Atlantic Coast Line; 1624 Lamar Avenue, Petersburg, Virginia.
Q. Mr. Kirkland, were yo.u on Diesel engine No. 638 when
it struck two little boys on the Belt Line near the overhead
bridge of the Seaboard Air Line on January 27th of this year!
A. Yes, sir.
Q. Where were you seated or standing on the engineT
A. I was standing on the left-hand side of the engine, at
the motor control box.
Q. Mr. Elks was on the east side?
A. Yes, sir.
Q. And you were next to him?
A. Yes, sir.
Q. And Mr. Myrick was next to him?
A. Yes, sir.
Q. And Captain Morriss was next to him on the west side?
A. Yes, sir.
Q. Were you standing up or sitting down Y
A. I was standing up.
Q. Had you been keeping a lookout through the window as
you went along there Y
page 77 } A. Yes, sir, I had; and then I was looking out
towards the east a little.
Q. Was there anything that drew your attention towards
the east?
A. It was just a train passing on the Seaboard, and I was
looking at that.
Q. What was the first intimation you had that there was
any trouble there?
A. Mr. Myrick hollered, "Lord have mercy", and I turned
a.nd looked to the west, and then I got a glimpse of the two
little boys.
Q. Where were they on the bridge Y
A. On the south end of the bridge.
Q. Did you get enough of a glimpse of them to tell which
boy was in front, the larger or the smaller one?
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A. No, sir, I did not.
Q. How were they dressed Y
A. They were dressed in dark clothes.
Q. Had you or not looked ahead on the bridge before you
got to the bridge T
A. Yes, sir, before I got there I looked ahead, and I did
not see anything.
Q. And you turned your head to look at the Seaboard
train?
A. Yes, sir.
Q. And then Mr. Myrick hollered, ''Lord have mercy"?
A. Yes, -sir.
page 78 ~ Q. Now, Mr. Kirkland, had you been using the
Belt Line track regularly since you were employed
by the .Atlantic Coast Line f
A. Yes, sir, right much.
Q. Can you say whether you have seen people, or many
people, using the right-of-way of the Belt Line in walking
along there?
A. No, sir, I can not recall having seen anybody w·alking
along there.
Q. Now, you had the whole of the Belt Line around Petersburg in your switching movement f
A. Yes, sir.
Q. From Petersburg to Dunlop, and then to Collier?
A. Yes, sir.
Q. What about other places? Have you noticed whether
people traveled along there Y
A. Yes, sir, from the Independent Trunk & Bag Company's
place to the North Petersburg Station.
Q. You have seen people walking along there?
A. Yes, sir.
Q. Frequently?
A. Yes, sir.
Q. But this stretch of road you do not recall seeing people
walking along there 1
A. No, sir.
Q. Have you seen children walking along there Y
A. No, sir.
Q. Have you seen people walking on the track below-on the
page 79 ~

Seaboard?
A. I can not recall that I have.
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CROSS EXAMINATION.
By Mr. Old:
Q. Mr. Kirkland, you said that these boys were on the
south end of the bridge at the time of the impact!
A. Yes, sir.
Q. How do you know that?
A. When Mr. Myrick hollered, "Lord have mercy" that is
when I looked up, and we were on the south end of the bridge.
Q. How much time did you have to see anything?
A. I did not have much more than a second. I turned and
looked.
Q. Did you have a second Y
A. It may not have been a second.
Q. How far were you from the children then T
A. One or two feet.
Q. You were traveling at the rate of 30 miles an hour. Do
you know how fast your were traveling Y
A. It was around 30 miles an hour.
Q. Do you know how many feet you would cover in a sec.a
ond, going at that speed Y
A. I think that is 44 feet a second.
Q. As a matter of fact you do not know where those boys
were hiU You could not appraise any kind of situation in
that fraction of a s·econd, could you Y
.A. No, sir.
Q. How did you get the impression that they
page 80 ~ were on the south end of the bridge? You could not
determine that in the length of time that you could
see them Y Did you notice the bridge Y
A. Yes, sir, when I looked up they were at the south end
of the bridge.
Q. And yet you had about one-forty-fourth of a second to
appraise thaU
A. Yes, sir.
Q. It was in a flash 7
.A. Yes, sir.
Q. You clo not know where the boys came from Y
A. No, sir.
Q. You just, in a flash, knew that the boys would be hiU
A. Yes, sir.
Q. If somebody said they were in the middle ·of the bridge,
you would not say that that was wrong, would you? How
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could you say that it was wrong with your limited opportunity to observe it!
(No response)

Q. If Mr. Elks told l\fr. Gill on the evening of the accident
that the accident happened in the middle of the bridge, could
you say that that was wrong¥
A. Yes, sir, they were not in the middle of the bridge.
(J. How do you kuow that Y
A. Because when I looked up I could see them down there
on the south end of the bridge.
Q. How could you tell that¥ They were about a foot .from
you and you were traveling 44 feet a second. How
page ·81 ~ could you determine anythi11g 1
(No response)
]\fr. Townsend: If your Honor please, that is argumentative.

>r -

By Mr. Old:
Q. How could you determine that? You have testified to a ·
fact. How do you determine that that fact was true, from the
opportunity yoll had?
A. Well, we were going south across the bridge there, and
when Mr. Myrick hollered "Lord have mercy" I looked up
and we were very close to the south end of the bridge.
Q. It was just in a flash¥
A. Yes, sir.
.
Q. You do not know where the boys came from, or anything
like that?
A. No, sir, I could not say that.
Q. Is there any reason why you could not see two boys on
that bridge, regardless of where they were!
A. Yes, sir, there is a girder there.
Q. How high is that girder¥
A. About 45 inches high.
Q. Do you know how tall the boys were 1
A. I could not judg·e that.
Q. It has been testified-the death report shows that one
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was 4 feet 8 inches and the other one was 4 feet 10 inches. Can
you figure out any point on that bridge that two
page 82 } boys of that size could hide to prevent anybody
seeing them on the bridge!
A. Well, they were in a stooped position.
Q. ·what was there for them to hide behind in a stooped position? Who told you that they were in a stooped position?
A. It was just when I looked up, I could see that; and that
is all.
Q. What do you mean by a stooped position?
A. Kind of crouched over.
Q. vVere they looking at the Seaboard train that was passing under the trestle at the time!
A. Yes, sir.
Q. And they were in a stooped position T
A. Yes, sir.
Q. From the position you saw them in, to see the Seaboard
train, wouldn't they have to be over the Seaboard track inBtead of on the sou th end of the bridge Y
A. Not necessarily.
Q. Were-they facing in the direction your train was comingt
A. They were facing east.
Q. You could not see them move at all, could you Y
A. I did not see any movement.
Q. They were stationary!
A. Yes, sir, and in a crouched position.
Q. Did you see both of the boys?
A. Yes, sir, I did.
Q. You remember seeing both of the boys, and that they
were in a stooped position, looking east, and lookpage 83 ~ ing down 7
A. Yes, sir.
Q. You do not know where they came from and do nofknow
l10w long they had been there? You do not think they could
l1ave suddenly gotten there from nowhere, do you T
A. They were not there when I looked, and, when Mr. Myrick hollered "Lord have mercy", I turned back and looked
.and saw them in that little time.
Q. Can you figure out any reason why a person on that
bridge, at any point of it, could not be seen by persons on that
Diesel engine? It is pretty high up in the air, the cab, isri 't it?
94 inches, I understand Y
A. Yes, sir.

--'":',-;"!
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Q. Then can you .figure out any reason why, if those boys
were on that bridge at any point, they could not have been
readily seen with a proper lookout f
A. Well, it was in a curve for one thing.
Q. ·what would that have to do with iU You could see all
down the track, couldn't you t
(No response)
Q. Are you familiar with that trestlef
A. I have been around there a few times.
Q. Do you know that on the bridge, between the girders and
the cross-ties, there is nothing to stand on Y
A. Yes, sir, there is not.
Q. So they had to stand, if they were on the bridge, on tbP.cross-ties between the two tracks? They would not have anything to stand on except the cross-ties f That is
page 84 ~ true, isn't iU
A. Yes, sir.
Q. Was there any way that they could hide in those girders
there?
A. I do not know of any place where they could have hid.
Q. You can not figure out any reason why they could not
have been seen before they were in the center of the track,
in a position of imminent peril f
A. The only thing· is that they came up there all at once
from some place.
Q. How could they hide behind the girder 1
.
A. He could walk up around by the girder, and they were
right on the end there.
Q. Couldn't you see them walking to the girder T
A. No, sir.
Q. Isn't it your position that they hid behind the girder
and jumped out in front of the train? You did not see that,
did you¥
A. No, sir.
Q. Can you possibly explain why you did not see those boys
if you were looking Y
A. As I said, I was looking to the east. I had already
looked on the bridge, and did not see anything. And I turned
and looked to the east, and,_when Mr. Myrick hollered ''Lord
have mercy", I quickly turned and got a glimpse of them.
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Q. Could you tell any reason why Mr. Myrick or
page 85 } Mr. Elks could not have seen them. Mr. Myrick
. testified that he did not see them until he was about
eight feet from them f Can you figure out any reason why a
person could not have seen those boys before they got to that
point, if he was looking¥
.
A. The only thing I can see to keep them from being seen
was when they got to the end of that girder there.
Q. If they had been looking, they could have seen them,
unless they were crouched behind the girder? If they were
standing up behind the girder they would have been readily in
sight, wouldn't they¥
A. I do not know.
·Q. The testimony here by Officer Gill is that the girder was
34 inches high, and these boys-one was 4 feet 8 inches and
one was 4 feet 10 inches. Could they stand behind that girder
without being seen T
A. The only way I see it is that they ·wer~ in a crouched
position when they came over there.
Q. I do not understand what you mean by a crouched position?
A. They were stooping over.
Q. Do you know how wide this girder is 7 Is it a foot wide,
or what? How could two boys hide behind that girder? You
are familiar with the girder T
A. If they came up from the side they would be hard to see.
Q. Why would it be hard to see them when they are in plain
view?
page 86 }

(No response)

Q.. vVbat were you all talking about just prior to this collision?
A. I was not talking at all.
Q. Who else ~as talking in.the cab?
A. Mr. Blackmon and Mr. Kofron. Mr. Blackmon was explaining to Mr. Kofron the operations there.
Q. Were Mr. Elks and Mr. Myrick talking!
A. No, sir.
Q. And they were looking right down the track on the
bridge!
A. They were looking out.

ifl
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RE-DIRECT EXAMINATION.
Bv Mr. Townsend:
·Q. What color clothes did those boys have on 1
A. They had on dark brown lumber jackets, and dark brown
caps.
Q. What is the color of the girders Y
A. The girders are black.
Q. As I understand you, when the boys were struck they
were at the south end of the bridge? You said that?
A. Yes, sir.
Q. Now, was there any reason why you could not see the
boys there as well as you could see the south end of the bridge?
A .. There is- no reason why I could not see the south end· of
the ·bridge there.
Q. You know it was the south end Y
A. Yes, sir.
Witness stood aside.
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