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fl. Form and Contents of Appellant's Brief. The opening brief of appellant sjialt
^ntain:

(n) A subject index and table of citations Tvith cases alphabetically arranged. The
Citation of Virginia cases shall be to the official Virginia Reports and, in addition,
naay refer to other reports containing such case.s.

^ (b) A brief statement of the material proceedings in the lower cotirt, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise statement of the facts, Tvith references to the pages of

the. printed record when there is any possibility that the other side may question the
s^emcnt. When the facts are in d'ispnlc the brief shall so state.
(d) With respect to each assig^iment of error relied on, the principles of law, the
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wlQi the statement of appellant.

(e) A statement of the facts which are neces.sary to correct or amplify the statefnont in appellant's brief in so far as it is deemed erroneous or inadequate, with apjropriafe references to the pages of the record.
(d) Argument in support of the jmsilton of appellee.
The brief shall be signed by at lea.st one attorney practicing in this Court, giving
lia address.

■ S3, Reply Brief. The reply brief (if any) of the- appellimt shall contain all the
itithoriiies relied on by bim not referred to in his opening brief. In other respects
i shall conform to the requirements for appellee's brief,

§4. Time of Filing. As soon as tlie o.stimated cost of printing the record i& paid
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3f copies of the record or the designated parts. Upon receipt of the printed copies

ar of the stib.stiluted copies allowed in lien of printed copies umler Rule 5:2, the
:|ferk- Shall forthwith mark the filing date on each copy and transmit three copies of
1f«/printed record to cacli counsel of record, or notify each counser of record of the

iilttg- date of the substituted copies.
(a) If the petition for appeal is adopted as the opening brief, the brief of the appel-

e?r:sball be filed in the clerk's office wirhin thirty-five days after the date ilie printed
xspiks of the record, or the .^ubslituted copies allowed under Rule 5:2. are filed in the

derk-s^office. Tf tiie petition for appeal is not so adopted, the opening brief of the -appel-

^t.shall be filed in the clerk's office within thirty-five days after (he date printed copies
record, or the substituted copies allowed under Rule 5:2, are filed in tlie clerk's
jffice, and the brief of the appellee sii.iil be filed in the clerk's office within thirty-five

;ay5 after the opening brief of tlie appc-ll,ant is filed in the clerk's office.

(b) Within fourteen days after the brief of the appellee is filed in tlie clerk's
iffite, the appelkml may file a reply brief in the clcrU'-s oflice. The case will be called
t :a swsion of the Court cnminencliig after the expiration of said fourteen daj'S" unless
punsel agree that it he called al a session of the Court commencing at an earlier time;
troviaed. however, that a criminal case ntay be called at the next session if the Cpm-

npn'wealth'.c brief is filed at least iourtnen days prior to the calling of the case, in which
yetrt the reply brief for the apjtcllaiU sliall be filed not lala* than the day before the
ase is called. This paragrapli does not extend the time allowed by paragrapli (a)
.hove for the filing of the appoilant'.s brief.
(c) With the consent of tlie Chief Justice or the Court, counsel for opposing

arties may file with the clerk a written stipulation changing the time for filing brief's
n any case; provided, however, that all briefs must be filed not later than the day
efore such case is to be liearcl.

15.^ Number of Copies. Twenty-five copies of each brief shall be filed with the
ierk of the Court, and at least three- copies mailed or delivered to opposing cotinsel on
r before the day on which the brief is filed.

16. Size and Type. Briefs shall be nine inches in length and six inches in width,
0 as to conform lu dimensions to the printed record, and shall be printed in type 001
ss in size, as to hcigiit and width, tbnn the type in which tlie record is printed. The

ecbrd number of the case and tiie names and addresses of counsel submitting the brief
IMl be printed on the front cover.
Effect of Noncompliance. If neither party has filed a brief in compliance with
je^reqiiirem.ents of this rule, the Court will not hear oral argument. If one party has
atf the Other lias not filed such a brief, the party in default will not be heard orally.
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IN THE

Snpreme Court of Appeals of Virginia
AT EICHMOND

Record No. 4257

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday
the 27th day of November, 1953.

RUTH B. MAJOR,

Appellant,

against

J. LEE PRICE,

Appellee.

Prom the Circuit Coui^hf the City of Alexandria.

Upon the petition of Ruth B. Major an appeal and supersedeas is awarded her from a decree entered by the Circuit

Court of the City of Alexandria on the 29th day of April,1953,
in a certain chancery cause then therein depending wherein
J. Lee Price was plaintiff and the petitioner was defendant;
and it appearing from the certificate of the clerk of the said
court that a supersedeas bond in the penalty of twenty-five
hundred dollars, conditioned according to law lias heretofore
been given in accprdance with the provisions of sections 8-465
and 8-477 of the Code of Virginia of 1950, no additional bond
is required.
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BILL OF COMPLAINT.

To the Honorable Judges of the Circuit Court of the City of
Alexandria, Virginia.

Your Complainant, J. Lee Price, files this his Bill of Com
plaint against the Defendant, Ruth B. Major, and thereupon
represents as follows:
1. That on the 19th day of November, 1951, the said Defend
ant, being seised and possessed in fee simple of the following
described real property, situate, lying and being on said date
in the County of Fairfax, Virginia, but now in the City of
Alexandria, Virginia:
"All that certain piece, parcel or lot of land described as
follows, to-wit:

"On the Southwest corner of Shirley Highway and Semin
ary Road containing five acres, more or less, located in Falls
Church District, Fairfax County, Virginia, this being the only
property owned by the Vendor on the Southbound land of the
Shirley Highway",
and being so seised, on the date aforesaid, entered into a
written agreement with your Complainant for the sale thereof,
which said agreement was signed by the Defendant and your
Complainant. That a copy of said agreement is attached
hereto and filed herewith, and marked Exhibit "A", and
prayed to be read as a part of this Bill.

2. That the said agreement, duly signed by the Complain
ant and the Defendant, was duly delivered to your Complain
ant;that by the said agreement the said Defendant covenanted
and agreed, for and in consideration of the sum of

page 4 }■ $40,000.00, to be paid as hereinafter set forth, to
convey the said parcel of land by a General War
ranty deed with the usual covenants of title, in fee simple, to
your Complainant; that on the said date your Complainant did

pay to the said Defendant the sum of $1,000.00 as a deposit
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on the purchase price of said land, and by the terms of said
agreement, in consideration of the Defendant's covenant to

convey, did agree to pay thirty per cent of the purchase price
in cash, the said deposit of $1,000.00 being a part thereof,
and to secure the balance of the said purchase price did coven
ant and agree to execute a first deed of trust upon said parcel
of land, hearing interest at fiVe per cent per annum, payable
semi-annually, the said balance of purchase price being pay
able on or before three years from the date of settlement of
the said parcel of land.
3. That the said agreement provided that it was understood
and agreed that if the said parcel of land could not be rezoned for use as a motel, then the said agretment would be null
and void; that the said agreement further provided that set
tlement of sale of said land should be made on or before Feb

ruary 19, 1952; that by a memorandum attached to said con
tract, and filed herewith, and marked Exhibit''B", and prayed
to be read as a part of this Bill, the said Defendant agreed to
extend said settlement date to on or before April 19, 1952.
4. That prior to the extended settlement date of said agree
ment, the said Defendant was notified in writing that your
Complainant would accept the said land "as is" and have the
same rezoned at his pleasure, thereby waiving the provision of
said contract providing that the same would be null and void
if the said land could not be re-zoned for use as a Motel.

5. That your Complainant has always been willing

page 5 }- and ready to comply with the terms of said agree
ment, on his part to be performed; that on the 18th
day of April, 1952, he paid to the settlement agent, Jesse
Phillips, Klinge and Kendrick, Attorneys at Law, Arlington,
Virginia, the amount of cash required of him to be paid under
the terms of said agreement, and executed the deed of trust
for the balance of purchase price required of him to be exe
cuted under the terms of said agreement; that the Defendant
was requested to execute and deliver to your Complainant
a sufficient warranty deed to said land, as she was required to
do under the terms of the said agreement upon the perform
ance by the Complainant of the things required of him under
the terms of the said agreement, yet the said Defendant re
fused, and still refuses, to comply with the said agreement on

her part; although your Complainant is, and always has been,
ready, willing and able to fully perform his part of the said
agreement whenever the said Defendant will make and deliver
to him a good and sufficient deed for the premises aforesaid.
Your Complainant therefore prays that the said Ruth B.
Major may be made a party defendant to this bill and be re
quired to answer the same but not under oath, answer under
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oath being hereby expressly waived; that all proper process

may issue; that the said Defendant may be decreed specifically
to perform the said agreement entered into with your Com
plainant as aforesaid, and to make a good and sufficient deed
to your Complainant for the said described premises, your
Complainant being ready, willing and able, and is hereby
offering specifically to perform the said agreement on his
part, waiving the provision of said agreement that said land
shall first be rezoned, and upon the Defendant's making out

a good and sufficient title to the said premises and executing
a proper conveyance therefor to your Complainant,
page 6 }■ pursuant to the terms of said agreement, to pay to
the said Defendant the sums required of him to be

paid and to execute such papers required of him to be executed
under the terms of the said agreement; and that your Com

plainant may have such other and further relief as to equity
may seem meet or the nature of his case may require.
And as in duty bound. Complainant will ever pray, etc.
J. LEE PEICE

Complainant, by
Counsel.

HOWARD & CAREICO

Leigh Building
Fairfax, Virginia.
By HARRY L. CAREICO
Counsel for Complainant
Filed in the Clerk's Office the 10th day of June, 1952.
Teste:

ELLIOTT F. HOFFMAN, Clerk
ELSIE D. JONES, D. C.
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EXHIBIT '^A".

Book 337 Page 444
Standard Form

Virginia Real Estate Association
Official Sales Contract

This Agreement of sale made in triplicate this 19th day

Ruth B. Major v. J. Lee Price.
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November, 1951, between J. Lee Price, (hereinafter known as
the Vendee) and Ruth B. Major (hereinafter known as the
Vendor) and Ebner R. Duncan Co. & John Hill Carter (here
inafter known as the Agent)
Witnesseth: That for and in consideration of the sum

of One Thousand & no/100 Dollars ($1,000.00) by cash in
hand paid, receipt of which is hereby acknowledged, the
Vendee agrees to buy and the Vendor agrees to sell for the
sum of Forty thousand & no/100 Dollars ($40,000.00) all that
certain piece, parcel or lot of land described as follows, towit:

on the Southwest corner of Shirley Highway and Semin
ary Road containing five acres, more or less, located in Falls
Church District, Fairfax Count>% Virginia. This being the
only property owned by the Vendor on the Southbound lane
of the Shirley Highway.
The purchase price to be paid as follows:

Thirty percent (30%) Cash the above deposit being a part
thereof. The balance to be secured by a first trust on the
above described property bearing interest at five per cent per
annum payable semi-annually, due and payable on or before
three (3) years from date of settlement. It is further under
stood and agreed that if this land cannot be re-zoned for use
as a Motel, this contract is null and void.
The Vendor agrees to convey the above property with a
General Warranty Deed with the usual covenants of title,
same to be prepared at the expense of the Vendor.
All taxes, insurance, rents and interest to be pro-rated as
of date of settlement and settlement to be made at the above

agent's office, on or before February 19th, 1952, or as soon
thereafter as title can be examined and papers prepared, al

lowing a reasonable time to correct any defects reported by
the title examiner.

It is understood that the title is to be free and clear of all

liens and indebtedness of every kind except the liens above
mentioned.

It is understood that the property is to be conveyed subject
to any restrictions now thereon.

The Vendor agrees to pay to the Agent cash for his services,
a commission on the sale price of the property at the following
rate; Ten percent (10%) to be divided as follows: 60% to
Ebner R. Duncan Co. & 40% to John Hill Carter
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EXHIBIT ''A" continued.

"WITNESS the following signatures and seals made this
19th day of November, 1951.
/s/ J. LEE PRICE
(Seal)
/s/ RUTH B. MAJOR
(Seal)
EBNER R. DUNCAN CO. (Seal)
By/s/A. S. LAMOND
Witness:

JOHN HILL CARTER, JR.
Witness:

A. S. LAMOND

Book 337 Page 445

State of Virginia,
City of Fredericksburg, to-wit:

I, Elizabeth S. Holloway, a Notary Public for the City afore
said, in the State of Virginia, do'certify that J. Lee Price
whose name is signed to the foregoing Contract of Sale, bear
ing date on the 19th day of November, 1951, between J. Lee
Price and Ruth B. Major, has acknowledged the same before
me in my City aforesaid.

Griven under my hand this 2nd day of May, 1952.
My commission expires April 18, 1954.
/s/ ELIZABETH S. HOLLOWAY

Notary Public

Filed, Clerk of Courts, City of Alexandria, Va., 6/10/1952.
ELLIOTT F. HOFFMAN, Clerk
By E. D. JONES, Deputy Clerk
page 9 jBook 337 Page 446

EXHIBIT "B".
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MEMORANDUM.

Ebner R. Duncan Company
916 Prince Street

Alexandria, Virginia
Gentlemen:

Inasmuch as the contract to sell the land to Mr. J. Lee Price

involves rezoning and can not be accomplished for approxi
mately two (2) months I hereby agree to extend the settlement
date from on or before February 19, 1952 to on or before
April 19, 1952.
It is understood and agreed that a copy of this memorandum
is to be attached to and made a part of the contract signed on
the 19th day of November 1951 by the undersigned.
Very truly yours,

/s/ RUTH B. MAJOR
Date Feb. 1,1952
Accepted:

/s/ J. LEE PRICE
Date Feb. 4th, 1952.

Virginia:

In the Clerk's Office of the Corporation Court of the City
of Alexandria, on May 2, 1952, this deed was received and
with the annexed certificate, admitted to record at 2:40
o'clock P. M.
Teste:

/s/ ELLIOTT F. HOFFMAN,Clerk.

Filed, Clerk of Courts, City of Alexandria, Jun. 10, 1952.
ELLIOTT F. HOFFMAN Clerk.

By E. D. JONES, Deputy Clerk.
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Filed, Clerk of Courts, City of Alexandria,"Jun. 27, 10:02

A. M. '52.

ELLIOTT F. HOFFMAN, Clerk
By P. McC., Deputy Clerk.
DEMUERER ON BEHALF OF DEFENDANT.

The defendant, Ruth B. Major, demurs to the Bill of Com
plaint filed in this cause and for grounds of demurrer states:

1. The contract or option in this cause dated May 19, 1951,
filed as Exhibit A with the plaintiff's Bill of Complaint sets
forth that: "It is further understood and agreed that if this
land cannot be rezoned as a Motel, this contract is null and
void."

2. The extension of the contract until April 19, 1952 was
made by a paper headed "Memorandum," dated February
4, 1952, filed as Exhibit B with Bill of Complaint and reads
as follows:

"MEMORANDUM.

Ebner R. Duncan Company,
916 Prince Street,
Alexandria, Va.
Gentlemen:

Inasmuch as the contract to sell the land to Mr. J. Lee

Price involves rezoning and cannot be accomplished for ap

proximately two (2) months, I hereby agree to extend the
settlement date from on or before Februarv 19, 1952 to on or
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before April 19, 1952.

It is understood and agreed that a copy of this

memorandum is to be attached to and made a part

of the contract signed on the 19th day of November, 1951 by
the undersigned.

Very truly yours,
RUTH B. MAJOR

date February 1st, 1952
Accepted:
J. Lee Price,
February 4, 1952."

It appears that no consideration was paid for this extension
but it also appears from the wording that this memorandum

Euth B. Major v. J. Lee Price.
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was to be attached to and made a part of the contract of No
vember 19,1951 which expressly provided that it should be null
and void unless the property was rezoned for a motel.
3. It is not contended that the property was rezoned as a
motel on or before April 19, 1952, nor is it shown that any
effort was made by the plaintiff from November 19, 1951 to
April 19,1952, to have said property rezoned as a motel but it
clearly appears from Exhibit B that a copy of the memo
randum should be attached to Exhibit A which made it evident

that both exhibits should be considered together.
4. That the reading of these two papers clearly shows that
there was no mutual understanding between the parties until
the said property was rezoned as a motel and there is nothing
to show that the defendant ever agreed to sell the property
to the plaintiff except on this condition and the defendant
could not have asked for or obtained specific performance un
less this rezoning had taken place.
5. In Virginia, it is well settled that a court of equity will
not decree specific performance of a contract where there is
no mutuality in both obligation and remedy. Both

page 12 }■ parties must, by the agreement itself, have a right
to compel a specific performance of it; else equity
will not execute. The contract sought to be enforced must be
mutual in obligation and remedy.
EUTH B. MAJOE,
By GAEDNEE L. BOOTEE,
Counsel.

505 King Street,
Alexandria, Virginia.
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ANSWEE OP DEPENDANT.

1. Defendant acknowledges that on the 19th day of No
vember, 1951, she was seised and possessed in fee simple of the
real estate described in Paragraph 1 of the complaint.
2. Defendant admits that she signed the paper dated Novemfendant further alleges that this paper was an option to buy
the property involved given to the complainant without mutuber 19, 1951, and filed with the complaint as Exhibit A. De-
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ality of obligation and subject to the condition precedent that
the land be rezoned for use as a motel, or as is more fully
shown by the paper itself. Defendant neither admits nor

denies the allegations relating to other facts contained in
Paragraphs 1, 2, and 3 of the complaint but calls for strict

proof thereof and defendant specifically denies that the paper
of November 19,1951 constituted a valid and binding contract
to sell.

3. Defendant acknowledges that she signed the memoran
dum filed as Exhibit B with the complaint which said memo

randum extended the date for the rezoning until April 19,
1952. Defendant further alleges that this memorandum was
presented to her and signed by her without consideration and

further that its effect simply was to extend until April 19,
1952, the date by which the conditioned precedent
page 14 }• could be fulfilled.
4. Defendant neither admits nor denies the alle

gations relating to other facts contained in Paragraphs 3,
4, and 5 of the complaint but calls for strict proof thereof.
Defendant denies that a tender of cash or of a secured note as

required by the paper of November 19, 1951, was ever made
to her and she further alleges that on or about April 17, April
18 and April 19,1952, defendant was ill and unable to leave her

home all of which was known to the plaintiff and his repre
sentatives. Finally, defendant alleges failure of the condi

tion precedent to the effectiveness of the option to buy, namely,
the failure to secure a rezoning of the property involved for
motel purposes.

5. Defendant denies that she is under any valid obligation
to convey her land to the complainant and "denies that she is
under any obligation to the complainant in regard to the land;
denies that there was any mutuality of obligation in her ar

rangements with the complainant; denies there was any con
sideration for the extension of time granted after February
19, 1952; denies that any tender was made to her and denies

that the papers involved constituted anything more than an
option to buy given to the plaintiff and exorcisable by him if
and only if the property was rezoned for a motel or for motel
purposes on or before Februar}'^ 19,1952.

RUTH B. MAJOR,
By GARDNER L. BOOTHE
Counsel.

505 King Street,
Alexandria, Virginia.

Ruth B. Major v. J. Lee Price.
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Filed, Aug.5,10:04 A. M.'^2, Clerk of Courts, City of Alex
andria.

ELLIOTT F. HOFFMAN, Clerk
. l-l- U '..,1 1

I.

page 15[

DECREE.

This cause came on to be heard this 28th day of July 1952
on the Bill of Complaint filed herein on behalf of the Com

plainant, the process issued thereon served upon the Defend
ant, and the Demurrer filed on behalf of the Defendant, and
was argued by Counsel, and it appearing to the Court that
after hearing the argument of Counsel and the citation of

authorities in connection with said Demurrer, that the said
Demurrer should be overruled.
It is, therefore, adjudged, ordered and decreed that the
Demurrer filed herein on behalf of the Defendant be, and the
same hereby is, overruled, to which ruling of the Court the
Defendant, by Counsel, excepts j and that the Defendant be

given ten days from the entry of this Decree for filing her
Answer.

PAUL E. BROWN, Judge.
Entered Augnst 25, 1952.
Book 11 page 199.

Filed, Aug. 26, 10:49 A. M. '52, Clerk of Courts, City of
Alexandria.

ELLIOTT F. HOFFMAN, Clerk
By E. D. JONES, Deputy Clerk
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Ruth B. Major.

The deposition of Euth B. Major was taken by and before
Frances G. Webb, Notary Pubbc in and for the State of Vir
ginia at Large, pursuant to stipulation of counsel, on Friday,
November 14, 1952, commencing at 3:00 o'clock p. m., at
Barkley Crest, Alexandria, Virginia.
Present: Harry L. Carrico, Esq., on behalf of the Com
plainant;
Armistead L. Bootbe, Esq., and William W. Koontz, Esq.,
on behalf of the Defendant.
PROCEEDINGS.

Thereupon
RUTH B. MAJOR

was called as a witness in her own behalf and, having been

first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Bootbe:

page 17 }

Q. You are Mrs. Ruth B. Major?
A. Yes.

Q. You five here at Barkley Crest in Alexandria, is that
correct?

A. Yes. .

Q. Mrs. Major, before Shirley Highway came through, ap
proximately bow many acres did you have in your entire own
ership here?
A. Well, I have this plat over here. Let's take a look at
the plat; about 62. I do not remember exactly.

Q. In other words, you bad approximately 62 acres?
A. Yes, more or less.

Q. And the Shirley Highway got approximately ten of
them, is that correct?
A. Yes.

Q. So at the present time, in the southeasterly intersection
of Seminary Road and Shirley Highway, you own approxi
mately—
A. 47.35 acres.

Q. In the northwesterly intersection?
A. 4.33 acres.

Ruth B. Major v. J. Lee Price.
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Ruth B. Major.

Mr. Boothe: Suppose we correct the record by stipulation
^ show that, for our purposes, we will consider Seminary
Road as running east and west and Shirley Highway as run
ning north and south, so that Mrs. Major*s hold-

page 18 [• ings at this time comprise 47.35 acres for the south

easterly corner of the intersection of Shirley High

way and Seminary Road and 4.33 acres in the southwesterly
intersection of Shirley Highway and Seminary Road. "We
will stipulate as to that?
Mr. Carrico: Yes.

By Mr. Boothe:

Q. Mrs. Major, did there come a time within the past couple
of years when you discussed a possible sale of the 4:33 acres
in the southwesterly corner of this intersection?

A. Yes, I did. There was Mr. Wagner who came. They

wanted to buy it and they offered me $40,000,1 believe it was

at that time, but at that time I had not definitely decided.
There was no particular need when he first came, but I did
discuss it with Mr. Wagner and told him I would discuss it
later on, and he brought his client over and his architect and

they wanted to put up a very lovely motel here. They had
built something similar in Florida, and Mr. Kyle, his archi
tect, showed me his plans and those were what I considered
very attractive.

Q. You referred to a Mr. Wagner?
A. Yes, a real estate broker in Falls Church.

Q. Do you remember about when your conversations with
Mr. Wagner took place?
A. It was in the summer, 1951, the last of the summer.

Q. He had a client, who did make you an offer on
page 19 [■ the four acres ?
A. Yes. Ithought it was worth much more at

that tune and still is, as a matter of fact, but the old Cameron
Street house roof needed putting on. Iwas getting a little

anxious to sell it.

Q. You say he brought some plans for proposed improve

ments which he contemplated putting on that tract?

A. Yes. He brought this architect and he had his plans.
He called it a wayside hotel, which was really very attractive.
His plans were very attractive.
Q. They were plans for what?

A. For a motel. He called it "Wayside" because he
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thought it sounded a little nicer, had a little more dignity
than a motel.

Q. This was sometime during the sunomer of 1951. Did
you agree to sell to Mr. Wagner's client at that time?
A. Well,I did not, because I had thought the property was

worth a little more than that, and I guessed—^well,I ppbably
held out a little bit too long because he was interested in some

other pieces, too. I waited several months. I was not anxious
to sell it at that particular time for that price, and I should
not, of course, have ever sold it to anybody, because the longer
you keep it the more valuable it will be.
Q. After your discussions with Mr. Wagner

page 20 [• were ended, with whom did you next discuss a pos
sible sale of the 4.33 acres?

A. With Slater Lamond. Slater came out several times.

We discussed this piece of property and some of the others.
Q. By **this piece of property" you mean what?
A. This 47 acres. I had it listed with Ebner Duncan and
Slater came out and talked to me about it.

Q. Did you discuss with Slater the possible sale of the
4.33-acre tract?

A. Yes, and he came out one day with a contract. To begin
with, they are my real estate agents and Slater told me he
thought we were going to have to have a new roof put on the
Cameron Street house, and I thought—

Q. You say '*the Cameron Street house." Is that a piece
of property you own on Cameron Street?
A. Yes. You know, it is one of those dwellings.
Q. Where is it?
A. 908 Cameron.

Q. Was Slater the agent for that, too?
A. Oh, yes.

Q. Let me go back and try to get this in chronological order.
When did you first discuss with Slater the sale of your 4.33acre tract, if you recall?
A. He and Mr. Duncan came out here one afternoon when I
told Slater I wanted to list both pieces of property with them,

and they came out one afternoon and we discussed

page 21 } the commission that they get and I asked him if it
would be a five per cent commission as the other

real estate people had said, and he said yes, it was.
He said he usually got ten per cent for unimproved prop

erty, but since that piece over on the corner was a part of this
that had been cut off by the highway, that he would do them
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both for five per cent or singly or however he sold it, and
then, of course, they seem to have changed that on the con
tract.

Q. Did you discuss at any time with Mr. Slater Lamond

or with Mr. Duncan the use of the triangle property, that is,
what use would he made of the triangle property?

Mr. Carrico: Just a minute. I would like to note my ob
jection in the record at this point. Let the record show that

counsel for the Complainant objects to the question on the

pounds that oral testimony is not admissible to vary the

terms of a written contract and, further, on the grounds that
tiie ruling of the Court on the demurrer filed on behalf of the

Defendant in this case has the effect of determining for this
case that the provision in the contract relating to rezoning
was for the sole benefit of the purchaser and not for the seller
and therefore, such testimony is irrelevant at this time.
*

The Witness; I didn't know anything in any
page 22 [■ contract just applied to one person when two people
signed it.

Mr. Carrico: That is what the Court will have to decide.
The Witness: Idon't know, unless I took it before the
Court beforeIsigned it. It applies to me and it applies to
him.

Mr. Carrico: So thatImay not have to object every time,

general objection go to any question and any answer
that deals with statements made outside of the contract or

which relate to the use to which this land was to be put in

this contract.

By Mr. Boothe:

Q. Will you tell us what, if any, conversation there was

between you and Mr. Lamond regarding the use of the 4.33acre tract?

. A. He knew andItold him definitelyIwanted it zoned com
mercial orIdid not want to sell it. That is in the contract
and out of the contract.

Q. When did you tell him that?

A. Each time we discussed it, and be brought a contract in

one day and he said,

have this, and the contract specifically

16

Supreme Court of Appeals of Virginia
Ruth B. Major,
calls for it being zoned for commercial," and I said,"That is
all right. That is just what I want.''
Q. Which contract is that?
A. That is the only contract I have with this Mr.

page 23 [■ J. Lee Price.
Q. Was that contract to which you are referring
dated on or about November 19, 1951?
A. Yes. Ihad to tell him that because, you see,Ihad to

protect this great, large piece of property. Ihave quite an
investment on this site. Ido not want an abattoir or some

thing going in there.
Q.Ihand you herewith what purports to be a contract
dated on or about November 19, 1951, and ask you if that is
the contract that Slater presented to you and to which you
had reference in your testimony?
A.Iimagine. Do you want me to read this?
Q. You look at that, look it over and feel reasonably sure
it is the contract you signed.
A. Yes, it is.

Q. You say this contract did provide for certain rezoning
of the property?

A. Oh, yes. That is the most important part in it for me.
Q. For what rezoning.did that call?
A. For a motel. "It is further imderstood and agreed that
if this land cannot be rezoned for use as a motel, this contract
is nuU and void," and that to me was the most important

thing in the whole contract.
Q. Had you discussed at any time with Slater hepage 24 }• fore this contract was signed the specific use to
which the land might be put besides any general
commercial use? In other words, had you discussed with him
a motel?

A. Yes. Ihad discussed a motel, butIhad told him about
this other offer. That was the only offer thatIhad consid
ered at all because, of course, asIsay,Ihad to protect—^I
had quite an investment on this side andI simply had to
protect that.

Q. Did Mr. Lamond make any representations to you about
the type of motel Mr. Price would put up?
A. Very definitely. He told me in detail about the one Mr.
Price had built near Fredericksburg, a very, very special
type of thing, and that it would go in nicely with anything
Iwanted to do mth the property on this side. Ihad to con
sider both pieces. Icouldn't lose a sale on the property on
this side ifIhad something objectionable on the other side.

Huth B. Major v. J. Lee Price:

17

Ruth B. Major.

Q. By ''the property on this side," you mean the 47-acre
tract?

A. Yes.

Q. You did sign this contract, did you not?

A. Yes, because Slater was supposed to be representing
me and he knew very well what I wanted, and I have known

Slater ever since he was born, and I had just lots of confidence

in Slater. I am devoted to Clyde and Slater, both. If any
body else had brought it, I probably would have

page 25 [• taken it to an attorney and done lots of other things,
and just because it was Slater who brought it in
and knew my wishes, I signed it the day after I had read it
thoroughly.

Q. Under that contract, when you first signed it, the original
settlement, the date was what?

A. January 19, and Slater wanted to change it to February
because he felt they might not be able to get the zoning
through by that time.
Q. Was that changed?

A. It was changed, scratched through.

Q. Was that change from January 19 to February 19 made
simply by striking out the date, writing the month February
and scratching out January?
A. Yes.

»

Q. He did not write a letter?
A. He did not write a letter for that one.

Q. Was there at any time another extension of the settle
ment date of this agreement?
A. Oh, yes. He came in here and he wanted it extended
and then he wrote this—I don't know when it was. This was

made a part of the contract, a part of the original contract
which still contained my zoning clause in there.
Q. You did sign this extension agreement on or about the
first day of February, is that correct?
page 26 [■ A. Yes.
Q. 1952?
A. 1952.

Q. That contains the clause, does it, "It is understood and
agreed a copy of this memorandum is to be attached to and

made a part of the contract signed on the 19th day of Novem
ber, 1951, by the undersigned"? Is that correct?
A. That is correct.

Q. At the time you signed it, was there any discussion of
that clause ?
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A. I told Slater that would be the last extension. I told
him I did not want to extend it then because I wanted to get
to work on the Cameron Street house in the spring and get

it all fresh, and that was my reason for selling it. I did not
want to sell this five acres for a long time because it would
he more valuable later on, but I would give him that one ex

tension, and I told him I certainly did not want it, but I signed
it.

Q. Throughout these negotiations and after signing the
first contract on November 19 and the extension to February
and another extension to AprO, did you see Slater frequently?
A. Yes. I talked to him quite often because they are my

real estate agents and we talked about various things that
had to be done on the property.
Q. Did Slater at any time make any statement to

page 27[ you that Mr. Price might or would take this prop
erty without the rezoning?
A. He called up about—was talMng to him over the phone,

I suppose about a week before this thing expired, and he said
something about this contract expired—
Q. A week before what expired?
A. Before this—^what is this date on here—^April 19, before
this contract was to expire on April 19, if they didn't have the

zoning, and he said, "Well, maybe we can get him to buy it
anyway," and I said, "Slater, I do not want him to buy it
anyway, because, after all, I am taking back a seventy per
cent trust on that note.

"You wouldn't take back a trust on a few weeds out there,

but you would a piece of property that was zoned commercial,
that had some value placed on it, but I do not think any bank
in the world would lend you some money on a few acres of
weeds out there. I know if they wouldn't, I cannot afford to.
I think that is vitally important," and I said, "I have been

approached by several people who wanted to build, you know,
this same type of thing, and they have offered to pay cash for
it and they have guaranteed they would put a motel on the
property.''

I said,"That is what I want to do," and Slater, of course,
did not mention to me whether the man would pay cash or
wouldn't pay cash. He was talking about this same

page 28 } agreement right here, and I did have people who
had offered right along to pay cash for it and I
wouldn't have to take back a seventy per cent trust, and I

don't think any business person in the world would take back
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a seventy per cent trust on any property of that kind, a few
weeds out there on the corner.

Q. In this connection, I would like to show you a letter ad

dressed to Mrs. Duncan K. Major dated April 7, 1952, from
the Ebner R. Duncan Company and signed ''Slater," and ask
you if you received that letter?

A. I received this letter, yes, but he said it confirmed what
I said to him over the phone, and what I said to hhn over the
phone was what I said to you, and I did not tell Slater I

wanted to sell this to this man without the zoning, and my
sister—I was sick at the time. She was in the room and after

I hung up the phone she said, "Why donH you want to sell
it anyway?" and I said—

Mr. Carrico: Just a minute. I object to that.
Q. You had better not tell what you told her. That would
not be evidence unless he knew about it.

A. She just remembered exactly what I said, which was
very nice, and she refreshed my memory when we talked it
over.

Q. At any time, did Slater or any other realtor bring a
deed out here for you to sign conveying this property to Mr.
Price?

A. Oh, no. That would have had to be a new

page 29 } contract. This is one dated, you see, and he did
not bring a new contract or deed or anything for
me to sign.

Q. On or about April 17 or 18, before the contract would
have expired?

A. No. He did not bring anything.

Q. As a matter of fact, during the month of April, 1952,
what was your physical condition ?

A. I had had this virus flu or pneumonia, or whatever it

is that I have every month or so, and I was qiuite ill and, of
course, I have such a bad heart and that sort of thing, and I
couldn't see anybody and not even my friends. I was not in
a very pleasant mood about that time, much less attend to
anything about business.

Q. You did receive this letter from Slater showing there
would be settlement of the Price contract at Arlington, Vir
ginia, at the office of the Real Title Corporation on Anril
17, 1952?
A. Yes,I did.
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Q. You received that letter?
A. Yes.

Q. What was your physical condition?
A. I was in bed then.

Q. Did Slater know that?
A. Yes. Slater knew I was sick in bed because he talked

to my sister over the phone. I couldn't even talk over the
phone.

page 30 J-

Q. Did you also receive this letter from the
Eeal Title Corporation dated April 23,1952, telling

you on April 18, 1952, Mr. J. Lee Price had completed his
settlement at the title company?

A. Yes, and I couldn't imagine how it could have been done.
Q. What was your condition on April 18?
A. I was still ill.

Q. How long were you in bed?
A. I don't know just exactly. I try to think of that as little
as I can. It was,I imagine, around three weeks.

Q. Beginning about when in April?
A. I haven't the faintest idea, but I do know that I was in
bed. I mean, I had really quite a high temperature along
about the time this was all going on.

Q. Did anyone present to you a deed to be signed by you
conveying this triangle to Mr. Price?
A. No.

Q. Did they present or show you any deeds of trust executed
by Mr. Price?
A. No.

Q. Did they tender you any check or cash or anything?
A. Oh, no. I was never paid anything.
Q. Do you remember, Mrs. Major, where the con-

page 31 }• tract called for this settlement to be made?
A. Yes, at Ebner Duncan's office.

Q. Did anyone at any time give you notice they were ready
to settle at Ebner Duncan's office?
A. Oh, no.

Q. I would like to direct your attention just fOr a few min
utes to what we call the larger tract, the 47-acre tract, really

containing about 47.35 acres. The 47-acre tract is in the
southeasterly intersection of the highway and Seminary Road,
and this is the tract on which your home is built, is it not?
A. Yes.

Q. How many years have you lived here on this particular
spot?
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A. We have owned the property since 1925, but we built
this house in 1941, when Mr. Major retired.
Q. You have been living here ever since?
A. Ever since.

Q. At the present time, as of November 14, 1952, who is
the owner of this property?
A. I am the owner of the property.

Q. As of this date, is this property under any contract of
sale at all?
A. No.

Q. You are the fee simple title owner, without

page 32 } any strings attached to it?
A. That is right.
Q. Going back a bit, in the summer of 1951, did you begin
any negotiations for possible sale of this, the larger tract of
land?

A. Yes, I did, with Mr. Hanowell, who was the real estate
broker, and a Mr. Bartholomew in Atlantic City. He brought
the plans and wanted twenty acres on the corner zoned com
mercial on this side of the highway for a colonial type hotel.
Q. Did you have some negotiations with this Mr. Bartholo
mew?

A. Yes, I did, and I would have sold it to him but Mr. Warfield did not like his financial statement, so that ended that.
The contract was all ready and I wanted to be sure I was
going to get paid.
Q. Mr. Warfield being your financial adviser, is that cor
rect?

A. Yes.

Q. After the Bartholomew deal fell through, did you nego
tiate with anyone else for the possible sale of those 47 acres?
A. Yes. The very next morning I had several people who
were interested and I called Mrs. Shoemaker, a real estate
broker, and she and Mr. Abramson, Mr. Libby and several
of them are in a corporation,

page 33 }■

Q. In time, did you sign a contract with Abram
son and the others for the sale to them of the 47-

acre tract ?

A. Yes, if this property could be zoned the way they wanted
it zoned.

Q. In other words, the contract with them also was condi
tioned upon its being zoned?
A. Oh, yes, conditioned upon its being zoned, 20 acres com
mercial and a certain strip for apartments and a little strip
residential, a little strip around the land.
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Q. Do you remember the date you signed the contract with

Abramson?

A. Yes; March 20, 1952.
Q. That contract, I believe, you stated was conditioned
upon rezoning being obtained, also?
A. Yes.

Q. What happened to that contract?
A. Well, when City Council zoned part of it, when they

turned that down, that contract did not exist any more, just
the way this one does not, and Mr. Kendrick told me I would

have to have a new contract if they wanted to buy it without
the zoning. Of course, I got 20 acres zoned for commercial.
I got that, so I haven't decided whether I want to sell that,
but they wrote me a registered letter. They were very nice
about it, wrote me a letter immediately and said
page 34 they realized the contract was over and they sent
a copy of the letter to Mr. Kendrick and Mr. Ken

drick returned—they had made a deposit of $15,000 with Mr.
Kendrick and Mr. Kendrick returned their deposit.
Q. Did they cancel the contract?
A. Yes. Would you like to see the letter?

Q. I think to get these dates it might be a good idea.
A. That is Mr. Abramson's letter to me, and Mr. Kendrick
wrote me a letter and told me he had had a letter from Mr.

Abramson,that he had returned the deposit, and I have signed
no other contract; they have written up another contract
and offered a great deal more cash, about twice as much cash

for the same price, and I do not have to accept it at all.
Q. You have not signed a contract as of this date?
A. No, and I may not. I am kind of a little bit fed up on
selling things at this point.

Q. So that today you are the owner of the larger tract just
across the intersection from the smaller?
A. Yes.

Mr. Carrieo: You are offering this?
Mr. Boothe: Yes. I would like to either offer it or stipu
late its terms, one or the other. In other words, I do not
want to take it away from her. We can read it into the record

or stipulate, if you want, as to what it says.
Mr. Carrieo: I object to its being introduced on
page 35 )■ the grounds it is immaterial to this case, butIthink
you should get it into the record.
Mr. Boothe: Subject to Mr. Carrieo's objection and also
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based on our statement, we feel this letter is of the utmost
pertinence to the record because it shows Mrs. Major now
has an entire fee simple unconditional ownership of the prop
erty, the 47.35 acres, and that even at the time of the contract

with J. Lee Price she had an unconditional interest, thereby
giving her an interest in the piece of land across the high
way from the piece in dispute, and thereby showing that the
clause in the contract calling for rezoning was one in which
she herself did have a stake.

The letter in question, which is read subject to Mr. Carrico's objection, is dated October 8, 1952. It is from Albert
Abramson individually and as attorney for Bernard Libby,
Karle Gerber and Hyman Goldman. It is addressed to Mrs.
Euth B. Major, care of Jesse, Phillips, Klinge and Kendrick,
and Louis P. Shoemaker, real estate broker. It reads as fol
lows: ''Dear Mrs. Major and Gentlemen: With reference
to a contract dated March 20, 1952, and an extension agree
ment dated July 16, 1952, wherein we agreed, subject to cer
tain conditions, to purchase 47.35 acres of ground at the inter

section of Shirley Highway and Seminary Eoad, known as
the 'Major Tract,' be advised that the City Council of the

City of Alexandria, Virginia, at their meeting held
page 36 [■ on March 7,1952, denied our request for the zoning
required by said contract and said extension agree
ment.

'' Therefore, pursuant to the terms of said contract and said
extension agreement, we hereby declare said contract and ex
tension agreement cancelled and request the return to us of
the sum of Fifteen Thousand Dollars ($15,000.00) deposited

with Messrs. Jesse, Phillips, Klinge and Kendrick pursuant
to the terms of said contract.''

Mr. Carrico, do you have any objection to our stipulating,
subject to your objection, that there was a contract signed as
of March 20. 1952, between Mrs. Major—

Mr. Carrico: Let me see it, please. Iwill stipulate that
this is a contract and it may go into evidence.
The Witness: And this has an extension agreement, if you
want to see that. Igave him one, too.

Mr. Boothe: This contract wiU be introduced, Mr. Car
rico, or a copy thereof, at the trial as Defendant's Exhibit
No. 1, and the extension as Defendant's Exhibit No. 2.

Mr. Carrico: All right.
Mr. Boothe: Ibelieve that is all.
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CROSS EXAMINATION.

By Mr. Carrico:

Q. Mrs. Major, you say Ebner R. Duncan and Company
tvere you real estate agent I
A. Yes.

Q. And you had had this property listed with
page 37 }■ them before the Price contract came into the
picture ?
A. Yes.

Q. How long had the property been listed with them?
A. Idon't know. Ihaven't the faintest idea. It might have
been six months; it might have been more. Ihad it listed with
a number of real estate x^eople. I could say. There is no
reason for me to remember that.

Q. At what price did you have it listed ?
A. At $10,000 an acre.
Q. At that time, you believed there was approximately five
acres in it, did you not?
A. Yes.

Q. On what terms did you have it listed with Ebner R.
Duncan and Company?
A.Ihad told Slater thatIwould like to sell it for cash. We

discussed all kinds of income tax, you know, so you could pay
less income tax on the thing, andIdid sayIwould like to sell
it for cash, butIhadn't made up my mind. Idid not have to
make up my mind about this.
Q. Did you sign any card listing agreement on this at all?
A. Idon't thinkIdid. Iam almost sureIdid not. IfIhad

signed it,I would have had to put the price on

page 38 J- there, andIam sureIdid not.
Q. In the event you signed such a card, or if you
did not, in the early listing did you tell Mr. Lamond or anyone
connected with Ebner R. Duncan that the land must be sold

for use as a motel only?
A. For commerical purposes, andI suggested a motel be
cause that would have been my privilege to have bids on it
when they asked me for the contract, at the time.
Q. When did the J. liCe Price oifer for the purchase of this
land first come to your attention?
A. The dav that Slater brought the contract in.
Q. Itake it from that that you had no prior conversations
with Mr. Lamond or with Mr. Price about the property's
being sold to Mr. Price?
A. No.
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Q. Did you sign the contract the day Mr. Laniond presented
ittoj^ou?
A. Yes, I did.

Q. I believe you have said in your direct examination that
you read it thoroughly?
A. Yes, I did.

Q. You realized at that time, of course, it did not provide
for an all-cash payment?
A. Oh, yes, I realized that.

Q. It did provide for a pa\Tnent of 30 per cent in cash?
A. Yes. •

page 39 \

Q. You realized that before you signed it?
A. Yes.

Q. In your direct examination you spoke of the first ex
tension from January 19 until February 19. As a matter of
fact, was that extension or that change not made at the time
you signed the contract?

A. I do not remember.? I do not remember just when that

was signed because Slater was in and out abimt this -prop
erty. I mean, about my various properties, off and on all the
time, and I just do not remember.
Q, Let me call yon r attention to the fact that this contract

when it was originally written up provided for interest at the
rate of four per cent on the balance of the deferred purchase
account, and let also call your attention to the contract where

it shows that that has been changed in ink to five per cent and
initialled by jmu and bv Mr. Price.
A. Yes. ■
Q. Let me ask you if this change of the contract and those
initials were not made at the same time that the change in the
interest was made?

A. I could not possibly remember that, but I do remember
the day he brought it in.
Q. It is a fact, is it not, that the provision in the contract
which we are asking about relating to rezoning was in the
contract when it was presented to you and had

page 40 }■ already been typed in?
A. Yes, because Slater was very well aware—
Q. Well,Idid not ask for that.
Mr. Boothe; Let her finish the answer.

Mr. Carrico: I just asked for a yes or no answer.

The AVitness: I told Slater definitely what I wanted it
zoned for. Didn't he put it in there with a typewriter?
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By Mr. Carrico:

Q. My question to you was, was it in already, typed in there,
when he presented it to youf
A. Yes.

Q. As I understand it, you received a letter from Mr.

Lamond dated April 7 which was referred to on your direct
examination, is that correct?
A. Yes, that is right.

Q. You notice the first paragraph of that letter says, "I
am writing you to confirm our conversation of last week re
garding Mr. Price's contract.''
A. I noted that especially because it was not true.

Q. In the conversation that you had with Mr. Lamond on
the phone, I believe that you said yourself, on your direct
examination, that Mr. Lamond had said perhaps he could get
Mr. Price to take this land as is, without getting it rezoned?
A. He said, ''Shall we try to get him to do this? Shall we
try to get him to buy it?*' I don't know whether he
page.41 } said, "Should we try" or words to that effect. It
did not seem so frightfully important how he said
it, but that is what the gist of it was.

^ Q. What was it that he was confirming in your conversa
tion in the letter of April 7?
A. I couldn't imagine. •

Q. In that same letter he had advised you that Mr. Price
had agreed to accept the property and have it rezoned at his
pleasure, does he not?
A. Yes.

Q. You did receive that letter of April 7?
A. Yes, I did.

Q. What did you do then when you got that letter?
A. I called Mr. Kendrick over the phone. Mr. Kendrick
had been my attorney for twelve years, handling all these
things for me, and I was very, very sick, and I told him I
would like him to take the contract and take the whole thing,
I couldn't. Mr. Kendrick said,"I have been employed by the
other side and we cannot represent both sides," and I had a
heart attack to end all heart attacks.

Q. When did you have that conversation with Mr. Ken
drick?

A. I do not know whether it was the same day. I think it
was the day I found out there was some disturbance about the

whole thing. I was not looking at the calendar
page 42 }■ those days.
Q. Is it not a matter of fact you did not have

Ruth B. Major v. J. Lee Price.

27

Ruth B. Major.

your conversation with Mr. Kendrick about his representing
?o?o
• which
1
Mr. Price's
of May of
2,
1952, in
he made received
demand upon
you forletter
conveyance
the property?

I do not remember about that. You cannot remem

ber very well when you have a temperature of 104, but I re
member it all happened in there because—do not remember

the date. I cannot possibly remember the date of these things.
You wouldn't unless you expected to be brought into Court.
Q. Can you state whether or not you—

^ A. I was in the habit of calling Mr. Kendrick when I got
in a jam about something that he had in his office.
speak of Mr. Kendrick, and is that the firm of Jesse,
Phillips, Klinge and Kendrick?

A. Yes. They were representing me all the time.

Q. That is the same firm where the sale of this property
was to be handled?

A. By the other side, yes.
Q. Do you know whether that was by the other side or—

A. Definitely.
Q. Let me finish my question. Or do you know whether Mr.
Lamond sent the papers there to be settled because he knew
they were your regular attorneys?
A. I couldn't know what was in Mr. Lamond's

page 43 J- mind or whoever took it there, but I do know it was
^ not anything that I had authorized. If he is my
attorney, it is up to me to say where or what is to be done or
at least be consulted about it.

Q. Getting back to the letter of April 7, did you question Mr.
I^amond about it?

A. Oh, no. I did not call anybody. The reason he wrote
this letter, he probably called here over the phone and I could
not answer the phone, so he just wrote a letter. T did not

talk over the phone for quite a few weeks there, during the
month of April.

Q. I arti referring to this letter of April 7.1952, Mrs. Major,
about which we have been talking, and I asked you a moment
ago what you did about it, and you said you called Mr. Ken
drick. I am asking you now if when you received this letter
you called Mr. Lamond?
A. No, and the only reason I called Mr. Kendrick when

I shouldn't, I did when somebody was out of my room, and
they took the telephone out of the room so I wouldn't get at

it any more. That was .the one and only conversation I had,
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was with Mr. Kendrick. They took it out of the room, had it
removed.

Q. I believe you said on your direct examination no one had

presented you with a deed to be signed to this property?
A. That is right,

page 441

Q. Do you know whether or not Mr. Lamond
brought a deed to your house here to be signed by

vou?

A. No.

Q. Do you know Avhether he left it here to be signed by you?
A. No. I know he did not.

Q. Who is Mrs. Widmer?
A. My sister.

Q. Was she here in the home Avith you at that time?
A. Yes. She is here this month. She is here right much of
the time—

Q. You do not knoAV whether or not Mr. Lamond talked to
her about the deed ?

A. He did not bring it here.
Q. Going back to Mr. Kendrick, whom you have mentioned,
it is my understanding that he was your regular counsel and
represented you in all matters?
A. Yes, he was.

Q. In the conversation that you had Avith him, he advised
you that he could not represent you because—
A. He was representing the other side.
Q. Did he say he was representing the other side or because
they were to settle this contract?
A. No. I told him—this morning I talked to him and told
him he came nearer killing me than anyone else. I
page 45 was surprised, shocked, speechless. That is the
reason I dared talk to him over the phone. He said,
cannot advise you. It is unethical. I think you had better
get another laAvyer because I find our office is representing the
other side."

Q. You spoke of a Mr. HanoAvell having some contract on
this other property after I had objected to any evidence on
that contract. Did Mr. HanoAvell negotiate the contract Avhich
it has now been stipulated sLould be introduced into evidence;
that is, the contract for Avhich BartholoneAV was the attorney?
A. No. His Avas with Mr. Bartholomew in Atlantic City.

Q. As I understand your position, it is that you refuse to
go through with this contract because Mr. Price has not had
the land rezoned and it was your contention that he could not
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rSu?pemtor"
A. That is right. I took that one thing in there
nffi.:. 1

I did not

or anyone representing Mr. Duncan's

1 advise
T- you that even though thecontract
duHo
be
propertywasmight
be re-

oned commercial, that a person might not necessarily have to
ft t?t^
^ going backcould
make some other commercial use of
it
without
and—

AC 1j- Q 1^®
any other
use. of fact,
page 4b
Bo you knowdiscuss
whether,
as a matter
tliat could have been done by Mr. Price?

do—

nothing to do with what he thought. I only had to -

9- I am asking you if you knew,as a matter of fact, that Mr

Price could have had the land rezoned?

hi^mind^^

^

Q. I am asking you if you knew that the zoning law nro^des ov IS set up in such a way that even if Mr. Price had had

ill
zonedthecommercial,
he could have put something
else on it besides
motel?

m^el^

contract called for it to be rezoned for a

to be—contract, however, does not provide that the land is

A. Of course, the land had to be rezoned commercial be
cause a motel could be put on that. We know that that is my

tl? that

Q. Is it your understanding under the contract that you

signed for the larger piece of land on which this house is lo
cated, that contract being dated March 20, 1952, that vou

would have have the right to refuse to go through with that

page 47 I-

contract if the land were not rezoned?

A. I knew I just did not have to think about that

««
°I?® does not go through
Kendrick
told
me,he said.
It inthis contract
with the
rezoning,
vou

Will have to have a new contract.'' He explained it to me He
did the thinking for me on that one. He said, "This contract
wouldn t be good any more if the zoning does not go through
but I will draw you up a new contract if he wants to buv the

property without rezoning.
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Q. You have not answered my question. Is it your under
standing the contract of March 20,1952, gave you the right to
refuse, gave you the right to refuse to go through with it if
the land were not rezoned?
A. Yes.
Mr. Carrico: That is all.

Mr. Boothe: You are talking about the Abramson contract?
Mr. Carrico: Yes, that is right.
The Witness: Of course, this was different, because it
wouldn't make so much difference to me what he bought it
for. If I am selling this I am getting away. I am not protect
ing that little four-acre piece, so I wouldn't have to give it the
same thought that I would give the little piece that would keep
me from selling this big piece on this side.

By Mr. Carrico:
Q. You had this contract of March 20 to dispose

page 48 [■ of all of this land at the time you refused to go
through with the contract to Mr. Price, did you not?
A. No,Idid not. Ihad it March 20.
Q. You refused to go through with the contract?
A. But it was only on the zoning.

Q. Let me finish my question. And you refused to go
through with the Price contract after March 20, 1952, and be
fore the March 20, 1952, contract had been cancelled by the
other side?

A.Isigned this on March 20, butIhad no more reason to

think that this would be rezoned than the other. They hadn't
been ever rezoned, the other, and it did not go through and
after all,Iam not a child andIhad to take into consideration
that it might come back in my hands and it did.
Q. Let me get an answer to this question. It was after the
March 20 contract was signed and before the March 20 con

tract was cancelled by the other side that you refused to go
through with Mr. Price's contract?
A.Idid not refuse to go through with Mr. Price's contract.
His contract became null and void.

Mr. Carrico: All right. That is enough of an answer for
me.

Ruth B. Major v. J. Lee Price.
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RE-DIRECT EXAJVIINATION.
By Mr. Boothe:

at had
the time
Mr. Price's
conpage 49 1}■.
tract folded up,words,
you still
a conditional
interest
in this land?
A.Idid.

Q. Conditioned upon their not getting it rezoned, is that

not correct?

'

A. Yes.

fi,.
•
fought

of

acualhty, they did not get it rezoned?
rezoned
and signed
it wasitmine
I
all of those things.
IfIhad
and itandwas

pne, that woidd have been something else again, but the con

tract was far from finished when it was signed.
.
agreeable for the Notary to sign your name
to this deposition?
A. Yes.

Mr. Boothe: That is all.
RUTH B. MAJOR
•

•

•

•

•

•

♦

•

•

•

.

page 62 y

DECREE.

This cause came on to be heard this 28th day of April, 1953

on the papers formerly read, the answer filed on behalf of the

defendant, the deposition taken and filed on behalf of the

defendant, the motion to strike filed on behalf of the complain

ant, and the testimony on behalf of the complainant taken ore
tenus on February 26,1953, and was argued by counsel: and it

appearing to the Court that the motion to strike filed on be

half of the complainant should be dismissed; and it further
appearing to the Court that the complainant is entitled to
specific performance of the agreement of November 19 1951

as extended by memorandum of February 2,1952;

'

^

IT IS, THEREFORE, ADJUDGED, ORDERED and DE
CREED that the motion to strike filed on behalf of the com-
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plainant be, and tlie same hereby is, denied; to which ruling
the Complainant excepts.

AND IT IS FURTHEB ADJUDGED,ORDERED and DE
CREED that the argeement entered into between the com

plainant and the defendant on the 19th day of November, 1951,
and extended by memorandum of February 2, 1952, whereby
the defendant agreed to sell the said land to the
page 63 }■ complainant, be, and the same hereby is, enforced;
and upon the payment of the sum of $12,000.00 by
the complainant to the defendant, and the delivery to the de
fendant of a promissory note in the sum of $28,000.00, due and

payable on or before three years after date, bearing interest
at five per cent per annum, payable semi-annually, secured by
a first deed of trust on said land, both of said instruments to

be executed by the complainant and his wife, the said defend
ant shall sign, seal, acknowledge and deliver a good and suf
ficient deed to the said complainant Avith general warranty
and the usual covenants of title, conveying to the said com

plainant the land described in the Bill of Complaint, and in
the said agreement of November 19, 1951.
AND IT IS FURTHER ADJUDGED, ORDERED and DE
CREED that the defendant pay unto the complainant his costs

by him in this behalf expended; and leave is granted to the
said complainant to apply to this Court for such other and
further relief in the premises as may be requisite.

FINALLY, it is ADJUDGED, ORDERED and DECREED,
that the defendant be, and she hereby is, allowed exceptions to

the findings and rulings of the Court on the various pounds
set forth in the demurrer and the answer filed in this cause

and as shown in the transcript of the proceedings before the
Court.

PAUL E. BROWN,
Judge of the Circuit Court of
the City of Alexandria, Vir
ginia.

Entered May 4,1953.
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«

•

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.

Defendant^ in the above-entitled case files this Notice of
Appeal in said case because he is aggrieved by decree entered
by this Court on April 29, 1953, and by certain proceedings
which transpired before and at the trial of the said case on

April 26, 1953, alleging that the Court erred in the following

particulars:

1. The Court erred in overruling the demurrer filed on be
half of the defendant.

2. The Court erred in finding that the Complainant was
entitled to specific performance of the Agreement of Novem
ber 19,1951, as extended by Memorandum of February 2,1952.

^ 3. The Court erred in entering decree dated April 29, 1953,

directing specific performance of the Agreement of November
19,1951, as extended by Memorandum of February 2, 1952.
4. The Court erred in admitting Complainant's Exhibit No.
3 into evidence. (Tr. p. 14).
5. The Court erred in admitting other Exhibits
page 68 } of the Complainant into evidence, including Ex
hibit No. 6 and Exhibit No. 7. (Tr., pp. 15-16.)
6. The Court erred in admitting certain conversations re
ported at pages 27 to 29 of the transcript.

7. The Court erred in excluding certain evidence sought to
be introduced by the Defendant relative to the fact that no

attempt was made to close the transaction at the place desig
nated in the contract of November 19,1951. (Tr., pp. 45, 46).
8. The Court erred in not finding as a fact that the Com
plainant was not entitled to specific performance of the con
tract in this case.

9. The Court erred in failing to find as a conclusion of law
that the Complainant was not entitled to specific performance
of the contract in this case.

BOOTHE, DUDLEY, KOONTZ and BOOTHE
By ARMISTEAD L. BOOTHE.
Counsel for Defendant.

505 King Street,
Alexandria, Virginia.
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page 69 j-

The original of the foregoing ^*Notice of Appeal
and Assignments of Error" was filed with me on

this 18 day of June, 1953.
EABL E. SULLIVAN,
Clerk of the Circuit Court of the

City of Alexandria, Virginia.
«
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page 1 jAlexandria, Virginia,
Thursday, February 26, 1953.
The above-entitled cause came on to be heard before the

Honorable Paul E. Brown, Judge of the Circuit Court of the

City of Alexandria, Virginia, commencing at 10:10 o'clock
a. m.

Ruth B. Major v. J. Lee Price.
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Present: Harry L. Carrico, Esq., on behalf of Complain
ant;

Gardner L. Boothe, Esq., Armistead L. Boothe, Esq., and
W. W. Koontz, Esq., on behalf of Defendant.
PROCEEDINGS.

(The following* occurred in chambers.)
Mr. Carrico: If the Court please, I have a motion which

I would like to file in this case, and I would like to dispose
of it before we g*o into the case this morning.
I do not know whether your Honor wiU recall it or not,
but this case was before you on the 28th of July on
page 2 [• a bill of complaint which I filed on behalf of J. Lee
Price, asking for the specific performance of the
contract for the sale of land out on Shirley Highway. That
contract contained a provision that,"It is further understood
and agreed that if tMs land cannot be rezoned for use as a
motel, this contract is null and void.'*
The defendant, Mrs. Ruth B. Major, demurred to that bill
on the grounds, as I read the demurrer, that went to the

validity of the contract and the complete and full interpreta
tion of that provision in the contract relating to zoning, the
specific points being raised that under the iVirginia law there
was no mutuality in the contract because of that provision.
The demurrer did not go to the form of the bill or allege

that the bill did not state a cause of action, but as is proper in
a case of specific performance, actually contested the contract
itself.

I do not know whether your Honor will recall or not, but
the thing was argued very completely. I think both sides have
gone very fully into the law, and after the argument on the

motion, the Court overruled the demurrer, and if my memory
serves me correctly, the Court stated in overruling the de
murrer that there was no doubt in the Court's mind that the

provision in the contract relating to rezoning was in there for
the sole protection of the purchaser, and further, that it was a
type of provision in a contract which could be waived.

The Court went on to say that there may be other
page 3 }- reasons why this particular contract could not be
specifically enforced, and one of the reasons cited by
way of example by the Court was that the adequacy of the
purchase price might be questioned.

An order was drawn up based upon the Court's action,
which read in part,"* * * and it appearing to the Court that
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after hearing the argument of counsel and the citation of
authorities in connection with said demurrer, that the said
demurrer should be overruled," and it was ordered to be
overruled.

Now, the defendant has come in and answered, and has
raised the same objections again in the answer, to the pro
vision in the contract that it raised in its demurrer.

A deposition has been taken from the defendant wherebyoral testimony has been put into the record on how and why,
from her standpoint, that provision got into the contract.

It is my position, if the Court please, and the purpose of
my motion, that in overruling the demurrer, and in doing that,
taking into consideration the contract itself and considering
the contract and having before it the contract which in a
case of this kind the Court had a right to do and should do,

that in deciding that the demurrer should be overruled, and in
stating that in overruling it it was the Court's opinion that
that provision was in there for the sole protection of the pur
chaser, that that ruling is binding, and it is the law
page 4 J- in this case and that those portions of the answer
relating to a defense on those lines should be stricken
and the issue allowed to include only those issues aside from
that one point.
Mr. Gr. L. Boothe; May it please your Honor, that is about
as unusual an argument as I have ever heard made in a Court
of Equity.
When this matter came up—think one authority only was
cited by counsel for the defendant and I raised the question
of lack of mutuality—^your Honor stated that apparently it
looked as though that feature of the agreement was inserted
for the benefit of the proposed purchaser, and I told you it
was not so inserted and you overruled the demurrer with the
distinct understanding, and I think using the words that we
should have the right to file an answer and to hear the testi
mony in the case.
It is not mutual; mutuality is not involved in this contract
to this extent. When this contract was made to sell this prop
erty, as it will appear by the evidence this morning, sworn
evidence in the case, it was distinctly understood that it must
be rezoned commercial or the contract was null and void, and
the reason for that was very evident, that this particular lady
owned other property in the sarae neighborhood which would
be presumably more valuable if that was done, and therefore,
she had agreed to make this contract at a lower price than she
would have done under the circumstances, and that

page 5 }■ is fully borne out by the increase of values in that
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area, wMch have been tremendons since the commercial zoning
has gone in there.
If I had understood that was your Honor's ruling, I would
have taken an appeal immediately to settle that question, but
your Honor certainly said we would have an ample opportun
ity to be heard on the facts in this case, before any final order
was entered, and I would certainly not endorse the order which
was presented by Mr. Carrico if I had not thought that.
Mr. Carrico: If your Honor please,I certainly do not want
to put myself in the position of wrangling over what was said
by Mr. Boothe, who certainly has my highest respect, but I
think the record itself is here, if your Honor please.
In the first place, I did not file tJiis demurrer. It was filed
by the defendant, and if he wanted to have oral testimony
submitted as to who said what about this condition, then he
should not have filed this demurrer, if the Court please, be

cause in the case of a specific performance, where the thing
goes to the contract itself, that determines and adjusts the
questions of law involved in that contract.
Mr. Boothe; Not where there is a controversy over a fact.
Mr. Carrico: I do not believe there was any controversy

of fact. It was purely on the question of a legal point in
volved, as to whether or not there was mutuality in this con
tract, because of that provision, and the point was

page 6 [- well argued and a number of authorities cited pro
and con to the Court, as to what the effect of that

type of provision was, and the order was entered on it, based
upon argument of counsel and citation of authorities over
ruling the demurrer, and counsel for defendant took an ex
ception to the ruling of the Court. If your Honor please, that
is in the order.

I certainly cannot see how, if it were a matter of where the
Court was not going to test those questions of law, that that

type of order would have been consented to or entered by the
Court when it was submitted to it.

If Mr. Boothe's understanding of it is correct, actually,
there would have been no determination at all on the demur

rer. Those matters raised by it would merely have been de
ferred until a hearing on the merits. That is not my under
standing, and that is not what the order says.
We feel we are entitled to the benefit of the ruling of the
Court on that demurrer, when those questions of law that
were raised by the defendant had been decided in our favor.
Mr. A. L. Boothe: Your Honor, might I say just a word?
I was not present at the argument on the demurrer, but I, of

course, discussed it with my own counsel and also with coun-
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sel for the complainant when it was over, and as I understood

it, just as a third party, the Court had taken the thing one step
at a time, had overruled the demurrer and said that certainly
up to that time, on the face of the contract, he would

page 7 [■ rule that in accordance with the cases cited by the
complainant, rather than in accordance with those
cited by the defendant, that the clause was inserted or was

solely for the benefit of the purchaser, however, that evidence,

of course, could be taken.

Now, evidence has been taken, and has shown—^we do not
care about the reasons of the agents—^the evidence has shown

the fact that this defendant owned 47 acres of land directly
across the Shirley Highway from this particular piece of

property which, of course, is a fact that the Court did not have

before it at the time it heard this argument. That is one fact.
Also, there was testimony which,Ithink, is perfectly legiti
mate, pointing out that this contract called for a trust to be

taken back and the vendee wanted the trust and was willing to
take the trust on commercial property, but not on residential
property. Four acres of residential land would not be the
security that four acres of commercial land would be.

So there was testimony taken, testimony bearing on the
very crux of this case, as Avell as the other points in the
case, andIcertainly do not believe—as a matter of fact, cer
tainly none of us had the understanding that because the Court
acted very properly and acted on the demurrer one way or
the other, that that ruled the other side out from dealing on
that point on a factual basis or discussing it through
page 8 }■ a case. I certainly did not understand that to be
the situation.

Mr. Carrico: I have something to add, if your Honor
please, that in the deposition that Mr. Boothe speaks of, is a
general objection on my part to that testimony on the grounds
it was immaterial because the Court had decided the point
raised by that testimony on the demurrer, and that is in the
record.

The Court: Ithink the motion should be denied. The de

murrer, of course, only raised the questions that were set
forth in the pleadings at that time, andIdo not think that
would preclude them from putting any evidence on as to the
facts involved.

Mr. Carrico: All right, sir. MayIhave an exception to the
Court's ruling?

The Court: Yes, sir. Now as to the objection as to the
evidence, do you want to take that up now?

Mr. Carrico: It would certainly narrow the testimony on
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my part, if your Honor please, if your Honor would rule on
that.

(The deposition referred to was read by the Court.)
The Court: I do not know how I can rule on this evidence.

Some of this evidence is entirely admissible. Some of it might
be ruled out, but I cannot rule out the whole deposition.
Mr. Carrico: I am not saying that, if your Honor

page 9 [• please. I am saying all testimony in this deposition
in regard to zoning is inadmissible, first, that the
ruling of the Court was diminutive of it, and secondly, it is aU
testimony tending to vary the terms of a written contract.
(Discussion off the record.)

The Court: My inclination would be to let all of the testi
mony go in.
Mr. Carrico: All right, sir. I would like to take an exception.

As I understand, we are agreed, outside of the stipulations
we have about the signing of the papers and the fact they
were signed and the money deposited and the delivery of the
deed to Sclater Lamond, and the dates of approval by the
Planning Commission and the dates of rezoning, we are going
into the testimony on who said what.
Mr. G. L. Boothe: What deed?

Mr. Carrico: The deed which was given to Price by Jesse,

Phillips, Klinge & Kendrick to give to Mrs. Major.
Mr. G. L. Boothe: That is all right.

The Court: Maybe you had better get these stipulations
in right now.

Mr. Carrico: It is stipulated between counsel, that Frank

L. Woolfolk, Attorney-at-Law, Arlington, Virginia, of the
firm of Jesse, Phillins, Klinge & Kendrick, if appearing here

and testifying as a witness, would testify as folpage 10 J- lows: First, that they examined the title to the
Major tract for the purpose of holding this settle
ment.

The Court: For the purchaser?
Mr. Carrico: There is a conflict there. Judge, as to whom
it was for.

Mr. A. L. Boothe: It was for the purchaser.

Mr. Carrico: Let us leave that out of the stipulations and
see what Sclater says in his testimony.

Second, on April 16, 1952, Mr. Price deposited the sum of
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$11,000 in cash, being the balance of cash due on the contract,
and he and Mrs. Price executed a deed of trust and a deed of

trust note for $28,000 at five per cent interest, payable on or
before three years after date, as called for by the contract,
that on April 18, 1952, Mr. Woolfolk delivered to Sclater La-

mond, who is associated with Ebner R. Duncan Company, the
broker in this case, a deed of bargain and sale which Mr.
Lamond had undertaken to deliver to Mrs. Major for signa
ture.

Mr. A, L. Boothe: I wish you would change that and say
which Mr. Lamond said he undertook to deliver. He will tes

tify.
Mr. Carrico: All right.

Mr. Koontz: Why don't you saj^ ''transmit," instead of
"deliver"?

Mr. A. L. Boothe: Yes, that is better.
Mr. Carrico: And we might stipulate that letter
page 11 \ from Woolfolk to Mrs. Major on the 23rd.

Mr. A. L. Boothe: The only thing I object to in
this letter from Frank L. Woolfolk to Mrs. Major, dated April
23,1952, is not on the grounds of its authenticity, but on the
grounds it is immaterial and irrelevant to this case, and that
the signer draws a legal conclusion which is improper in the
letter. He states that Mr. Price completes his settlement in
accordance with the terms of the contract, and we thiTikj with
the contract itself and the other facts stipulated and approved,
that will show whether or not he completed his settlement in
accordance with the terms of the contract, because we have
denied that.

Mr. Carrico: Well, we will stipulate the authenticity of the
letter,its mailing and receipt, and you can have your objection.
We have further stipulated, if your Honor please, that
the balance of the land owned by Mrs. Major, other than the
land in dispute here, has been sold to Mrs. Major and the
deeds were recorded in the clerk's office in the City of Alex
andria on February 16,1953.

Mr. Boothe has some other dates which we have stipulated
to on the rezoning. I might say before we go into this, I
take the same view on those as you took on the letter, and
that is that I will stipulate the dates on which they occurred,
but do not feel they are material to this issue,

page 12 }

Mr. A. L. Boothe: We would like to stipulate

that on March 20, 1952, the defendant contracted
with Bernard Libby, Albert Abramson and others for the sale
of the 47-acre tract, subject to certain conditions contained in
the contract, copy of which is herebv offered as Defendant's
Exhibit No. 1.
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(Said copy of contract was received in evidence and marked

"Defendant's Exhibit No. 1.")

Mr. A. L. Boothe: Also, we would like to stipulate that the
defendant entered into an extension agreement dated the 16th
day of July, 1952, with the same parties, copy of which is
offered in evidence as Defendant's Exhibit No. 2.

(Said agreement was received in evidence and marked "De
fendant's Exhibit No. 2.")

Mr. A. L. Boothe: We should like to stipulate that on Octo
ber 8th, 1952, the defendant received by registered mail from
Albert Abramson, individually, and as attorney-in-fact for
the other parties, letters stating that since the rezoning called
for in the original and extended contract had not been accomidished, the deal was called off and the defendant was asked to
return the $15,000 deposit. I would like to introduce that as
Defendant's Exhibit No. 3.

(Said letter was received in evidence and marked "Defend
ant's Exhibit No. 3.")

Mr. A. L. Boothe: I would like to stipulate that Caldwell C.
Kendrick wrote a letter to the defendant dated Oc-

page 13 }■ tober 9, 1952, enclosing copy of letter written by
him to Albert Abramson, dated the same date, in
the second letter of which he did return the $15,000 to Mr.
Abramson, and in the covering letter of which he advised
Mrs. Major of that fact.
We should like to introduce the covering letter of October
9th, 1952, as Defendant's Exhibit No. 4, and the enclosure
addressed to Mr. Abramson of the same date as Defendant's
Exhibit No. 5.

(Said letters were received in evidence and marked "De

fendant's Exhibits Nos. 4 and 5," respectively.)

Mr. A. L. Boothe: Then we would like to stipulate that on
the date of December 3, 1952, the defendant contracted with
Bernard Libby and Albert Abramson for the sale of the 47acre tract for the sum of $300,000, the original price called for
in the contract of March, 1952, andIwould like to introduce

this as Defendant's Exhibit No. 6, and that will complete the
chain of transactions regarding the 47-acre tract up until the
recordation of the deed referred to by plaintiff's counsel.
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(Said contract was received in evidence and marked "De
fendant's Exhibit No. 6.")
Mr. Carrico: I would like to introduce these documents.

The Court: The contract and extension is Complainant's
Exhibit No. 1.

page 14

(Said contract and extension were received in
evidence and marked "Complainant's Exhibit No.

1.")

Mr. Carrico: This would be No. 2. This is the receipt.
The Court: Receipt dated November 26, 1951, for $1,000,
on the billhead of Ebner R. Duncan & Company.
(Said receipt was received in evidence and marked "Com
plainant's Exhibit No. 2.")

Mr. Carrico: As Complainant's Exhibit No. 3, if your
Honor please, we offer in evidence letter dated January 29,
1952, from A. Sclater Lamond, to the defendant.
Mr. A. L. Boothe: In connection with Exhibit No. 3, we
would like to note a formal objection to its introduction on the

grounds that it is a self-serving declaration on the part of
the party in interest, namely, one who will get part of the
commission in this case, and that we do not think, either, that
it has a bearing on the actual facts before the Court, because
it deals with the negotiations that led up to the signing of the
extension agreement of the contract.
The Court: I thought you were stipulating as to all of
this evidence?

Mr. Boothe: We are stipulating as to its authenticity.
What we are getting off on now—^no, sir, you are right. We
started off stipulating certain facts. Now we are stipulating,
in effect, to the authenticity of certain documents, as I under
stand it. In other words, if this is deemed by the
page 15 }■ Court to be material or relevant, we will stipulate
the letter was sent and received.

Ithink except in cases where counsel notes his objection,I
believe in all those other cases we have stipulated.
The Court: Ihave not actually ruled on any of these ex
ceptions.
Mr. Carrico: The only oneIhave to what has been said
here is as to the dates concerning the rezoning, that they were
not material. Mr. Boothe,Ibelieve, has objected to the letter
of April 23, from Woolfolk to Mrs. Major, and then to this

\
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letter, is that correct? Everything else, I believe, has been
stipulated.

Mr. A. L. Boothe: I believe that is true.

The Court: All right. I will just overrule the objections
to any of these and let them go in.

Mr. A. L. Boothe: 'We do not have to note exceptions anv
more, do we?

The Court: I do not think so.

(Said letter was received in evidence and marked Com
plainant's Exhibit No. 3.")

Mr. Carrico: Letter dated January 30, 1952, from A.
Sclater Lamond to Mrs. Major.

Mr. A. L. Boothe: I have only the same objection to No.
4 as I had to No. 3.

page 16 J-

(Said letter was received in evidence and marked

"Complainant's Exliibit No. 4.")

Mr. Carrico: As Complainant's Exhibit No. 5, I offer in

evidence letter dated May 2,1952,from J. B. Price, complain
ant, to Mrs. Ruth B. Major, the defendant.

Mr. Boothe: And I do renew our objection to that, which
will be marked Complainant's Exhibit No. 5, on the ground
it is a self-serving declaration, written by the complainant
himself.

(Said letter was received in evidence and marked "Com
plainant's Exhibit No. 5.")
Mr. Carrico: Complainant's Exhibit No. 6 is the deed
which it has already been stipulated was given to Mr. Sclater
Lamond by Mr. Prank L. Woolfolk, which Mr. Lamond said
he would transmit to Mrs. Major for signature.

(Said deed was received in evidence and marked "Complain
ant's Exhibit No. 6.")

Mr. Carrico: And the letter dated April 23, from Frank

L. Woolfolk, addressed to Mrs. Ruth Barkley Major.
Mr. A. L. Boothe: I believe counsel has already noted his
objection to Complainant's Exhibit No. 7, and renews it at
this time.

(Said letter was received in evidence and marked "Com-

plainant's Exhibit No. 7.")
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Mr. A. L. Boothe: Then the only other facts,

page 17 } offhand, which I can think of that we want to stipu
late are that at the time the contract of November

19,1951—
The Court: That is the contract between Price and Mrs.

Major?
Mr. A. L. Boothe: That is right. At the time that con

tract, that is, Complainant's Exhibit No. 1, the first page, was
signed, that the four-acre tract involved lay in Fairfax County
and was zoned either rural or suburban residential; that on
January 1,1952, this tract was taken into Alexandria as part
of the annexation effective that date; that the rezoning of this
tract to commercial was recommended by the Planning Com^mission of the City of Alexandria on May 15,1952, or, rather,
at a recessed meeting from that date to May 21,1952, and the
rezoning of this tract was actually effected by the City Council
of Alexandria on June 24, 1952, at which time it was rezoned
to commercial.

From January 1, 1952, to June 24, 1952, the property was
zoned B 20 Besidential in the City of xMexandria, which
roughly permitted the erection of certain family residences
and other uses on tracts containing not less than 20,000 square
feet. That is where the B 20 comes from.

On June 24, 1952, from 18 to 19 acres of the 47-acre tract
were also rezoned from B 20 to commercial. I think that is

about everything.

(Discussion off the record.)

page 18 [■

Mr. A. L. Boothe: Ithink we can stipulate that

November 13, 1951, was the last day on which the
Fairfax County Planning Commision would receive applica
tions for rezoning of property in the proposed annexed area,
of which this tract is a part, and that the rezoning by the City
Council on June 24,1952, was a rezoning as part of the master
plan adopted for the annexed area on that day.

Mr. Koontz: Ithink you might say they did rezone prop

erty in Fairfax County up to January 1. ^

Mr. Carrico: Let us say they held rezoning hearings, but
the date oh which they would accept applications was that
date.

(The following occurred in the courtroom.)
Mr. Carrico: If your Honor please, counsel has agreed to

waive opening statements, and if you \^1 swear the witnesses
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testifv

<^e other witnesses
I believe it would be better if the wit-

nesses would retire while the others testify.

(The witnesses were sworn and excluded.)
Thereupon
A. SCLATER LAMOND

was called as a witness by counsel for complainant and, havlows•
sworn, was examined and testified as folDIRECT EXAMINATION,
page 19 }• By Mr. Carrico:

4? the
4.1, record,
9*please?
tor

please state your name and address

A. A Sclater Lamond, 1280 Fort Hunt Eoad, Alexandria,
Virginia.

'

Q. What is your occupation, Mr. Lamond?
A. Real estate business.

Q. With whom, if anyone, are you associated at the pres
ent time?

^

A. I have my own separate brokerage.
Q. Were you formerly associated with a firm here in Alex
andria?

A. Yes.

Q. What firm was that?
A. Ebner R. Duncan.

Q. How long were you associated with that firm?
A. Six years.

Q. While you were associated with that firm, did you have
any transactions involving real estate with a Mrs. Ruth B
Major?
A. Yes.

Q. How long have yon known Mrs. Major?
A. It would go back a considerable length of time. I would
say possibly 30 years.

Q. What has been the nature and extent of your

page 20 }• business dealings with Mrs. Major?
A. Within the last six years?
Q. Yes.

A. Handling her property as her agent.
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Q. Where does Mrs. Major live, or where did she live on
November 19,1951, and prior thereto?

A. Fairfax County, out on Shirley Highway and Seminary
Road.

Q. Did there come a time prior to the 19th of November,
1951, when you had some discussions with Mrs. Major concern
ing the sale of the land out there on Shirley Highway?
A. Yes, sir.

Q. Did Mrs. Major list the property on the Shirley High
way with you?
A. Yes, sir.

Q. Or with Ebner R. Duncan Company?
A. With Ebner R. Duncan and Company.

Q. Did you go there to talk to Mrs. Major, to talk to her
about that property?
A. We went to see her.

Q. Who is ''we"?
A. Mr. Duncan and I.

Q. What property was listed for sale?
A. The property immediately across the road from her
residence.

page 21 }

Q. At that point, how much land was in that
piece of property across the road?

A. Approximately five acres.
Q. What else was listed?
A. And the house and 47 acres, as I recall. It was a general

listing. It was a little bit better than 47, 47 more or less.

Q. Do you know whether or not that was all the land she
owned at that point?

A. Those two pieces were all she did own in that section.

Q. She did authorize you to sell the land out there?
A. Yes, sir.

Q. Were there any conditions so far as zoning was con
cerned?
A. No.

Q. Was anything said to you by Mrs. MajorMr. A. L. Boothe: Let me ask this question. If counsel is

asking the witness about listings, does the witness have the
listing with him?
Mr. Carrico: I will ask him.
Mr. A. L. Boothe: Because I think that will be the best
evidence.
t
...
Mr. Carrico: I believe the defendant's own deposition

shows there was no written listing in this case.
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By Mr. Carrico:

page 22 }■

Q. Was there any written listing by way of a

card or sheet written up and signed by the owner at

that time?

A. No, sir.

Q. In the oral listing which you have testified to, was there
any oral condition imposed in the sale of the land, so far as
zoning was concerned?
A. No, sir.

Q.^ Let me ask you this about that. Was there any dis

cussion about the terms on which the land was to be sold at
that time?

A. Not the date that we went out and talked to her about the
listing, no, sir.

Q. Was there any discussion about the percentage of com

mission that was to be paid if you sold the land?
A. Yes, sir.
Q. What was that discussion ?

A. The normal real estate commission, as approved by the
Virginia Eeal Estate Association, we get ten per cent on

vacant land and five per cent on improved land, with the
dwelling.

Q. What was the percentage that you agreed with Mrs.
Major should be applied to the five acres across the Shirley
Highway?

A. We told her it had to be ten per cent.

Q. Subsequent to that conversation, did you attempt to sell

page 23 j-

the land?

A. We did not advertise it. We did not put a

sign on it. We just knew it was out there and

apparently, from time to time, you have calls for property and
we would show it.

Q. Bid there come a time when you. got a contract on the
property?

A. Yes, sir.
Q. Do you know what the date of that contract was?

A. It was in November, 1951.
Q. Between the time that the land was originally listed with
you by Mrs. Major for sale, and the time that that contract
was signed, did you have any other discussinos with Mrs.
Major about the property?
A. As to what?

Q. About the property itself.

A. You mean price or as to rezoning or anything like that?

48

Supreme Court of Appeals of Virginia
A.Sclater Lamond.

Q. Any of those matters in connection with the property.
Did you discuss your efforts to sell and so forth?
A. I discussed with her the way we would sell it, yes. In
other words, if it was not going to be all cash, I told her I
would take all cash because it was a better deal for her taxwise if we did not take it all cash.

Q. In that respect, on behalf of Mrs. Major, did you make
any check as to what the tax situation would be, if she sold
for all cash?

page 24 [-

A. I did not compute it, but I knew it was pre
ferable for her to accept less than thirty per cent

cash.

Q. My point is this. In those discussions, that you had be
tween the time the property was originally listed and the

time you got the contract that you referred to in November,
did Mrs. Major attach any conditions to the sale of the prop
erty concerning zoning?
A. No, sir.

Q. When did you first come in contract with Mr. Price con
cerning the property, Mr. Lamond?

A. My dealing opened with Mr. Price. Mr. Carter handled
Mr. Price. I showed Mr. Carter.

Q. Who is Mr. Carter?
A John Hill Carter, a real estate broker in Alexandria.
Q. Is he here today as a witness?
A. He is here today as a witness. He will appear when the
time comes. Do you want me to tell you how he came into
this?

Q. Yes.
A. He came into the Ebner R. Duncan office and asked if

we had any property for sale along the Shirley Highway, and

right away we thought of the property that is owned by Mrs.
Major, and I said, "Yes. I have got a nice five-acre tract
out here on Shirley and Seminary Road."

"Weil," he said, "I would like to see it." So

page 25 \ we took a ride out and looked at it, and he said,
"That will do all right for my client, I believe.

Now,I will show him this piece of ground and come back and
talk to you."

The next dav he came in and he said,"I want to get a con
tract written on this because I feel the man is going to buy it.

Q. He came back to the Ebner R. Duncan office?
A. Yes, sir.

Q. Was a contract prepared?
A. Yes, sir.
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Q. Was there anything in that contract relating to zoning?
A. Not the first contract. There were two contracts written
on it.

"Q. I understand. Was there anything in that first contract
relating to zoning?
A. No, sir.

Q. What was done with the contract?

A. Mr. Carter handled that. I cannot testify as to that.
Q. When did you next know anything about that tract?

A. When Mr. Carter came back to our office and he said,
**Mr. Price wants this contract rewritten for hif; own protec
tion. He wants to know whether or not this can be rezoned."

Mr. A. L. Boothe: Your Honor,I do not really think what
Mr. Carter told Mr. Lamond about what Mr. Price

page 26 }■ said ought to go in the record.
Mr. Carrico: We will connect it up, your Honor,
by both Mr. Carter and Mr. Price.

Mr. A. L. Boothe: It is double hearsay.
The Court: That is true.

Mr. A. L. Boothe: Ithink if maybe your Honor wants to
overrule me,Iam objecting becauseIdo not think it is valid
evidence.

Mr. Carrico: Iwill not pursue it.
By Mr. Carrico:

Q. Was another contract written up, Mr. Lamond?
A. Yes, sir.
Q. Do you have that first contract?
A. No, sir.

Q. Do you know what happened to it?
A. We do not, as a rule, keep it, particularly. We keep
the contracts that are accepted, usually.
Q.Ihand you that. That has been stipulated by counsel
to be Complainant's Exhibit No. 1, and to be the contract that
has been signed by the parties.
Is that the contract that was written up when Mr. Carter
came back to you?
A. Yes, sir.
Q. Was that contract given to Mr. Carter?
A. That is right,
page 27
Q. When did you next see it?
A.Isaw it after Mr. Price had signed it.

Q. What did you then do with the contract?
A. Took it to Mrs. Major.
'
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Q. Did you present it to her for her approval and signature?
A. That is right.

Q. What conversation did you have with Mrs. Major at
that time?

Mr. A. L. Boothe: I would like to note a formal objection
to the conversations, your Honor, they had at that time.
The Court: With Mrs. Major?
Mr. A. L. Boothe: Yes, sir.
Mr. Carrico: I believe it is pertinent.

The Court: The objection is overruled.
By Mr. Carrico:

.,

•

i.

Q. What conversations did you have with Mrs. Major at
the time you presented the contract to her?
A. Well, it was practically a formal, "How-do-you-do,'
and I told her I had a contract for her to read over for the
sale of her land, and she sat down and read it, and the first

thing that struck her eye was the trust, the interest on the

Q. At that time, what had the contract originally
page 28

provided for as to interest?
A. It had provided that the purchaser was to pay

thirty per cent in cash, and the other was secured by. deed of
trust bearing four per cent interest.

Q. She objected to what, concerning the interest?
A. She said,"I do not expect it is quite fair to expect me

to take it at four per cent."
Q. AVhat was done?

.t

ah • -uj. ta

A. She said,"I will take it at five." I said, "All right. It

is very easy to do. I will scratch through the "four" and

make it "five", if you will initial it, and she said,"I will be
very happy to do that,'' and she did it.
Q. At that point, let me ask you whether any other change
besides that has been made in the contract from the way it
was originally written up?
A. You mean when I took it to her?
Q. Yes.
A. Yes, sir.

0. What other change?

n

-r

A. The date was changed for settlement from January to
February.

i .r.

«

Q. Was that initialed by both parties?
A Yes sir.

Q. At the time you had this discussion with Mrs. Major,
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was anything said about this provision in the con-

page 29 ]■ tract relating to zoning?
A. No, sir.

Q. Did she say anything to you about that was just what
she wanted?
A. No.

Q. Did you discuss this provision in the contract about
zoning at the time she signed it?
A.Ido not recall the conversation, particularly. It was the
main thing thatIcan remember, that the whole thing was that

four per cent to five per cent. It seems to me everjdhing else
was all right. That is the whole thing, asIcan recall.
Q. She then signed the contract, did she?
A. Yes, sir.
Q. What did you do with it?

A. So thenIcame on back to the office with it, and called
Mr. Carter to tell him we had a contract signed, that we
could start to work on it.

Q. Did you undertake to go to work on it?
A. Yes, sir. Do you want me to tell what happened then?
Q. Yes, sir.

A.I called the Fairfax Zoning Office to check as to the
zoning. Of course,Iknew it was zoned suburban there, the
present zoning on it at that time, soIcalled up the Planning
Office and they informed me they were not taking

page 30 }• any more applications for rezoning, that they had
had the last zonings,Ithink, on the 13th of Novem
ber, and this was either the 17th or 19th—

Q. Do you know why they were not accepting any more
applications ?
A. Well, it was during the interim that Alexandria was
trying to get that part of Fairfax. This piece of ground was
located in that part, and they thought it would be unwise to
consider rezoning.

Q. Did the land become a part of Alexandria on January
1,1952?
A. Yes, sir.

Q. Did you follow the rezoning of the land in Alexandria
after that?

A. Yes, sir.

Q. And it has been stipulated here that the land was rezoned June 24, 1952, as a part of the master plan?
A. Yes, sir.

Q. Did anything occur concerning this tract, Mr. Lamond,
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near the expiration date, according to its original terms?
A. You mean the February date!
Q. Yes, sir.

A. Well, after making the contact with the Planning Office
here in town, they told me—
Q. Let me ask you this. Was there a further

page 31 }■ agreement signed extending the settlement date of
the contract?

A. Yes, sir, two months, yes, sir.
Q. It it not attached to the hack of the original contract?
A. That is right.

Q. Mrs. Major's signature is on that extension, is it?
A. Yes, sir.

Q. At the time she signed that, did you discuss this sale
with her?
A.Itold her that—

Q. Did you discuss it at all? Tell me whether you did or
not?
A. Yes.

Q. Was there anything said by Mrs. Major at that time
about this zoning provision in that contract?
A. Other than the fact that the extension was based pri
marily on the fact Alexandria was slow in getting it properly
set up.

Q. What was the next thing that happened concerning this
transaction?

A. Well, we were nearing the deadline for settlement in
April.
Q. Had the property been rezoned at that time?
A. No. The zoning administrator, here, Mr. Phil Hall, had
been very much convinced that it was going to be

page 32 (■ carried through, so he put it in an RA zone,Ithink,
to begin with.
Q. Did you go to either of the parties about the question of
zoning?
A.Iwent to Mr. Hall's office.

Q. Did you go to either of the parties to the contract and
talk to them about it?

A. No, sir, other than the factIgot this extension.

Q.Imean, after the extension was signed, what conversa
tion did you have with either Mr. Price or Mrs. Major about
going through with the contract?
A. My first call was to Mr. Price to tell him we were getting
pretty close to our settlement date.
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Mr. A. L. Boothe: Your Honor, I am not sure that this
witness's conversations with Mr. Price are admissible in

evidence. The conversations with Mrs. Major may be.
Mr. Carrico: If your Honor please, I think it is apparent
all the way through this record, in the testimony, that has al
ready been taken, and in the pleadings here and in this wit
ness's testimony, that he was acting as agent of the seller in
this matter, who is the defendant in this case, Mrs. Major.
The testimony which I am about to adduce is material and
relates to the waiver of the condition in this contract, and
certainly statements that this man made or conversations he

had with the other party to the suit as the agent of
page 33 )- the seller, those conversations are admissible, in
my opinion.

Mr. A. L. Boothe: I do not think, as a matter of fact, that
Mr. Lamond has been shown, nor do I think he can be shown,
to be an agent of the seller in the sense that you are using it.
Apparently, he is one of the agents who is going to share in
the commission. He certainly is interested, himself, in it,
and I do not think that any statements—there has been no
showing here that he had authority to bind Mrs. Major.
The Court: I think Mr. Price would have to testify.
Mr. Carrico: All right, sir.
By Mr. Carrico:

Q. Mr. Lamond, I want to hand you this paper and ask
you if you can identify it?
A. Yes. This is the letter I wrote to Mrs. Major on the 7th
of April, 1952.
Q. You state in there that you had had a conversation,''I
am writing you to confirm our conversation of last week re
garding Mr. Price's contract."

Did you have a conversation in the week preceding April
7 with Mrs. Major?
A. Yes, sir.
Q. "What was that conversation?
A. It was regarding the contract. I told her,I asked for an

extension on it. She told us she could not give us an extension
on it. Before I had talked to her, though, which

page 34 \ you did not allow me to say, and I won't get into
that, hut I had tried to see—

Q. What did you tell Mrs. Major, now, not what you and
Mr. Price discussed?
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A. I told her that Mr.Price was going to take the land with
out having it rezoned.
Q. Is that what is meant about the conversation of last week
in your letter of April 7?
A. That is exactly what it was.

Q. And this letter was written by vouto Mrs. Major?
A. Yes.

Q. There are certain pencil notations on this copy?
A. Yes, sir.
Q. What are those notations?
A. That is regarding the calls I had to Mrs. Major and also
to her sister.

Q. When were those notations made on the copy?
A. The day the telephone call was made.
Q. They are notes concerning the nature of the conversa
tion?

A. Yes, sir.

Mr. Carrico; I would like to introduce the copy. I believe
Mr. Boothe has seen it.

Mr. A. L. Boothe: Yes, sir. Your Honor, the only thing we
object to here, we object to that letter to the extent

page 35 }• that it might be deemed to be a self-serving declara
tion on the part of the witness.
Mr. Carrico: If your Honor please,I believe that letter was
introduced by the defendant.
The Court: It has never been introduced.

Mr. Carrico: Maybe I am wrong, but as I recall, that letter
was introduced as an exhibit.

The Court: They referred to it, but I do not think it was
ever introduced as an exhibit. They referred to it on Page

25 or 26 of the deposition. There is mention of it on Page
25, first, about the middle of the page. As I understand, you
received a letter from Mr. Lamond dated April 7, which was

referred to by you on your direct examination.
Mr. Carrico: I understood it had been introduced.

I

may be wrong. Do you have the original of that letter, Mr.
Boothe?

Mr. A. L. Boothe: Yes. Here you are.

The Court: On Page 13 of the deposition, Mrs. Major
testified in response to a question by Mr. Boothe as to whether
or not she had received that letter and she answered she did
receive it.

Mr. A. L. Boothe: If I talked about it, I withdraw my
objection on it.
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Mr. Carrico: I am wrong in saying it had been

page 36 }■ introduced, your Honor.
The Court: This will be Complainant's Exhibit
No. 8.

(Said letter was received in evidence and marked ''Com

plainant's Exhibit No. 8.")
By Mr. Carrico:

Q. Following the letter to Mrs. Major on April 7, Mr.
Lamond, what happened concerning this transaction?
Mr. A. L. Boothe: Before we leave that point, your Honor,
Ijust want to get this straight. We are withdrawing our ob
jection to the copy of that letter of April 7, 1952. Idp not
think Mr. Lamond's notations on there are particularly relev
ant. Ijust do not know that it is proper to introduce his nota
tions on a copy of a letter.
Mr. Carrico: If your Honor please, certainly those that
relate to conversations with the defendant herself—

Mr. Boothe: That is all right. 1 will withdraw the objec
tion.

By Mr. Carrico:

Q. The question at this point, Mr. Lamond,, is, after you
wrote the letter of April 7 to Mrs. Major, what occurred con
cerning this transaction?
A. Well,Ilater called her to tell her that the papers were
ready for her to sign.
Q. Had you done anything in regard to the title company
before that time?

A. Yes. Ihad spoken to Mr. Price and he had

j)age 37 j- designated the Real Title Company over in Arling
ton, Jesse, Phillips and Klinge as his agents, and
the people there would search the title and prepare the papers
for him.

Q. Did you know of any connection at that time between
Mrs. Major and Jesse, Phillips, Klinge and Kendrick?
A.Iknew Mr. Kendrick had been her lawyer for years be
fore.

Q. Then you later talked to Mrs. Major about the papers
being ready or something like that ?
A. Yes.

Q. Do you know what time that was when you talked to her?
A. It was just before the settlement day, becauseIrealized
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that while she knew that the settlement was going to be on the
17th of April, she did not know as to the hour, so I called her
to tell her that settlement was going to be at 11:00 o'clock,
and rather than to write it to her and have a delay in the mail,

because it was going to be the next day and the people in
Arlington that were searching the title did it for Mr. Price in
a way that they put everything aside, and they did it on a
special order—

Q. Did you have another paper in your possession from
Jesse, Phillips, Klinge and Kendrick that was to be taken to
Mrs. Major?
A. I had the deed.

Q. Did you inform Mrs. Major you had the deed?

Ijage 38 }•

A. That was my conversation, the deed was

ready and the settlement was going to take place on
the 17th of April at 11:00 o'clock.
Q. What did Mrs. Major say?

A. She said she could not sign the papers.
Q. Did she say why?
A. At that time, she did not.
Q. Did she tell you what to do about the transaction?

A. No. She had said this, that Mr. Boothe was going to
handle the matter for her, but that was about all she could tell
me.

Q. Was anything said about zoning in that conversation?
A. Oh, no, no, sir. It did not come up at all.
Q. Did she ever sign the deed?
A. No, sir.
Q. Do you know whether she ever has, in fact, signed the
deed?
A. We still have it.

Q. In the conversation with her, did you tell her about
anything Mr.Price may have done in regard to the settlement?
A. Yes.

Q. What did you tell her ?

A. At that time, when I called her on the 16th, no, because
at that time we expected for her to say, "Well, come on out
and I will sign the deed," and I would acknowledge

page 39 }■ it for her, take it on to Arlington and have the set
tlement. ■ No, we did not discuss that.

Mr. Carrico: That is all for this witness, if your Honor
please.
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CROSS EXAMINATION.

By Mr. A. L. Boothe:

Q. Mr. Lamond, let me ask you a few questions, to get the
background clear. As I understand, you have known Mrs.
Major, you say for about 30 years?
A. That is right.

Q. Had you been selling her property or representing her
in real estate transactions for some time?

A. About six years.
Q. In this particular case, you were associated with Ebner
R. Duncan & Company?
A. Yes.

^ Q. Ebner R. Duncan & Company, I believe, was to receive
sixty per cent of the commission, is that correct?

A. That is the way it is written on the contract, yes, sir.
Q. And Mr. John Hill Carter forty per cent?
A. Yes, sir.

Q. So that Mr. Carter, Mr. Duncan and yourself aU had
some interest in the contract being closed?
A. We had an interest in the seller, too, Mr. Boothe.
Q. I am sure you did, but I mean, also, you did
page 40 }■ have an interest in the contract being closed?
A. Sure.

Q. Getting back just temporarily to the seller herself, as
Iunderstand, you told her that if she only got thirty per cent
or less than thirty per cent cash, that there would be a tax
saving?

A. Tax saving, yes.
Q. Did you tell her that before that was inserted in the
contract?

A. Oh, yes, sure.

Q. Actually, Mr. Lamond, do you not know that with the
balance payable on or before three years after date, there
would not have been any tax saving?
A. No, becauseIthought that all figured out, and it was the
information that Ihad gotten from a CPA in town that it
could be worked out that way.

Q. Did he not tell you, or did you not know in order for the
tax saving to apply, the full payments had to be payable not
on or before, but in certain years?
A. That is right. You could take thirty per cent the first
year, and that is what had been figured.
Q. The balance, in other words, under this contract, was
.payable on or before?
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A. Sure.

page 41 j-

Q. This property, I believe you testified, was
zoned Suburban Eesidential at the time?

A. That is right.
Q. As a real estate man, do you not recognize the fact that
this particular piece of property, zoned Commercial, would
be far better security for a seventy per cent trust than four
acres of residential land?

Mr. Carrico: If your Honor ifiease, at this point I would
like to enter an objection to that question on the ground it is
immaterial. The agreement speaks for itself, and it seems
to me we are going pretty far afield in deciding what security
there is there, because that is the agreement which the defend
ant has made herself to take that part, and the record shows
amply from her own evidence that she read this contract very
carefully.
The Court: Of course, her testimony was to the effect that
she would not have signed such a contract if she had not felt
that the contract would be null and void if the property were

not rezoned. I think that is admissible, as far as that goes.
Mr. A. L. Boothe: Your Honor, it goes right to the crux of
it. Let me restate the question.
By Mr. A. L. Boothe:
Q. As an experienced real estate man, do you not acknowl
edge that a $28,000 trust on these four acres of land
page 42 }■ would be far better secured on four acres of com
mercial land than residential land?

A. If they were both worth $40,000,Ido not think it would
make any difference.

Q. You do not think it would make any difference?
A. If they both represented $40,000,1 do not know how you
can draw the difference there.

Q. If Mr. Price is willing to pay $40,000 for it?
A. That is right.
Q. Of course, the contract called for it to be rezoned for a
motel, did it not?
A. That is right.
Q. Then doIunderstand your testimony to be that if the
purchaser is willing to pay the same price for it, you think
four acres of residential land is as good security as this loca

tion, this particular piece of land, four acres, was as good
security zoned residential as if it had been zoned commercial?
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A. A whole lot better, because she would not pay taxes on
it commercially.
Q. You think if this land had stayed residential, in other
words, it would have been better security for Mrs. Major
than if it had been zoned commercial?
A. Sure.

Q. How long have you been in the real estate business?
A. Six years.

page 43 }•

Q. Can you give us any example of a piece of
land along the Shirley Highway or anywhere in

this area which is worth as much zoned residential as it was
commercial?

A. Practically all the value on Shirley Highway has been

put on it because Shirley Highway goes down where it is resi
dential or been afterwards zoned commercial. There is prop
erty along there that is worth a whole lot more than twentyfive cents a square foot.
Q. In other words, if it was on the Shirley Highway, it is
valuable there, it does not make any difference what it is
zoned?

A. That is right, sure.
Q. R20, Commercial, is all the same?
A. Sure. The mere fact that the Shirley Highway has these
cloverleafs, and where you get one cloverleaf or two cloverleafs, where it is zoned for business,if you could hold yourself

on a residential basis, you are better off paying less taxes on it.
Q. In other words, you think with all the other property
zoned commercial, you are better off having yourself residenA. From paying taxes on it.
Q. "What residential use do you recommend making of it?
A. She had a god house there, suburban. It is what most of
the property there was zoned before it was developed.
' Q. Do you know that the corner portions of every

page 44 }- cloverleaf along the Shirley Highway, within the
City of Alexandria, with one exception, have been
zoned commercial?

A. The time this contract was written, it was the majority
of the cloverleafs. We will put it that way. I do not Imow
how many of them would be, but the majority of them have
been zoned commercial.

Q. In other words, you felt as agent for Mrs. Major, getting
back to this case, as agent for Mrs. Major in this case, in re
presenting her interests, that she was just as safe taking a
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trust back on these four acres zoned residential as zoned com
mercial?

A. Because I knew I could get it rezoned for her, Mr.
Boothe.

Q. That was not my question. You felt her interest would
be as well served by you as her agent in taking back a trust for
$28,000 on four acres of residential land as commercial land?
A. For that same piece of ground, yes, sir.
Q. This contract also provided> did it not, that the closing
would occur at the office of Ebner R. Duncan & Company?
A. That is in all our contracts, yes.
Q. And there was never any attempt made to have the clos
ing at that office?

Mr. Carrico: Your Honor,I object to that ques-

page 45[ tion, it is immaterial, to begin with, because the de
fendant, by her own testimony and this witness's

testimony, had breached the contract by saying sbe was not
going through with it, or by not signing the deed.
The Court: I do not think that particular part is material.
I do not think she raised the question.
Mr. A. L. Boothe: Oh, yes, sir, she did.
The Court: She did?

Mr. A. L. Boothe: Yes, sir. I feel sure we did. I think we
did.

Mr. Carrico: I do not see it, if your Honor please.

^

Mr. A. L. Boothe: Deny that a tender of cash or a secured
note ever made to her, unable tao leave her home, alleges
failure of conditions precedent and failure to securing of proprty, denies any mutuality, denies that any tender was made to
her—think it comes under that, your Honor.
The Court: I do not think it makes any difference. I do
not think there is any contention she would have closed at this
point at Ebner B. Duncan's office.
Mr. A. L. Boothe: Could I take an exception to your
Honor's ruling and show what his answer would be there?
The Court: All right.

By Mr. A. L. Boothe:
Q. There was not any attempt made to close this transaction
at the Ebner B. Duncan Company office, was there?
page 46 [■ A. No, sir.
Q. Going back to the negotiations leading up to
the signing of the contract, asIunderstand, you referred to
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a first coiitract which was drawn up and tiiat was not shown
to Mrs. Major, was it?
A. No, sir.

Q. Then, later on, the second contract was drawn up with
the zoning clause in it?
A. That is right.

Q. Had you not talked to Mrs. Major before taking the con
tract to her and told her that Mr. Price contemplated putting
a motel on the property?
A. State that again.

Q. I will strike it and put it this way. Did you not at some

time discuss with Mrs. Major the fact that Mr. Price was go
ing to put a motel on the four acres?

before I took the contract out, you mean?
Q. When you took it, or before.
A. When I took it out.

Q. Did you tell her at that time that he had a very nice place
at Predericksburg and was going to put up a nice motel there?
A. I did, but I did not explain it to her in detail.

Q. Had you and Mrs. Major, prior to that time, discussed
the placing of a motel on the four acres by anybody?
A. No, sir.

page 47 }•

Q. You do not remember her telling you that an
other real estate agent had come along previously
with a proposition involving the possibility of putting up a

motel on that corner?

A. I do not recall it, sir.

Q. In your conversation with Mrs. Major when you took
the contract out to her, had it already been signed by Mr.
Price?

A. Yes, sir.

Q. And did you point out to her that it provided that unless
it were rezoned for a motel, the contract would be null and
void?

A. I did not point it out; she read it. I did not want to have
to particularly get into that discussion because it involved

the use of the land, and I figured then that the less I said
about that the better.

She had her property zoned suburban and we were trying
to sell the property, regardless of whether it was zoned resi

dential or it could be zoned commercial, so I soft-pedalled that.
I did not discuss it with her.

Q. You soft-pedalled that?
A. Yes, sir.
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Q. You do not remember her making any comments about
that, however?

A. No,sir. The only comment, as I can recall, she made was

page 48 [■

about that four per cent to -five per cent,

Q. She did not tell you that if it were rezoned

commercial, she would like a motel over there?

A. No, sir.

Q. And she did not tell you that yes, she did want that

commercial clause in the contract?

A. No, she did not say that.

Q. She did not make any reference to that?

A. No, sir.

Q. Then when it came to the extension agreement, Mr.
Lamond, did you prepare that?
A. Yes, sir.

Q. Did you take that to Mrs. Major to sign?

A. Yes, sir.

Q. Do you recall the second paragraph of the extension

agreement, "It is understood and agreed that a copy of this
memorandum is to be attached to and made a part of the con

tract signed on the 19th day of November, 1951"?
A. Yes, sir.

Q. Do you recall Mrs. Major insisting that that paragraph

go in?

A.Ido not understand your question.

Q. Do you recall Mrs. Major insisting that that paragraph
go in the memorandum?

A. No, sir. Iput that paragraph in mys.elf.
Q. You put it in?

page 49 \

A. Yes, sir. It was an extension of that con

tract. Ifelt it ought to go in there.

Q.Ibelieve you testified on direct examination that there
came a time that Mrs. Major refused to give another exten
sion contract, is that not true?
A. Yes, sir.

Q. When was that that you asked her to extend it and she

refused to do it, approximately, do you recall?
A. It was about the first part of April, around the 7th.

It was probably the day about the 6th, because it was referred

to in the conversation. Ihad written that about the extension

of it, and then she said she could not give me another exten

sion.

.

. ■

Q. You did call her in early April and ask her to give an

other extension to permit the rezoning of the property?
A. Sure.
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Q. So then, after she refused to give an extension, you
advised her that Mr. Price would take it as is, is that correct?
A. Well, after I had the conversation with Mr. Price and
also promised Mr. Price that I would look after his interest as
well after the contract as before the contract.

Q. You say, I believe, that Jesse, Phillips, Klinge & Kendrick put everything aside to complete this title search for
Mr. Price?

A. That is right.
Q. They did search the title for Mr. Price?
page 50 }■ A. That is right.

Q. And in connection with the closing, they were

representing Mr. Price, is that not true?
A. Yes,Ireckon so.

Q. You received, asIunderstand, this deed from Mr. Woolfolk?

A. That is right.

Q. Tell us exactly what you did with the deed?

A. WhenIreceived the deed,Icalled out to Mrs. Major's
home the day before to tell her that the settlement was going
to be at 11:00 o'clock the next day, and she said she was not
able to sign the paper and she would have to call me later on.
Q. You never did take the deed out to her?

A. No, sir. We mil have a witness testify to that later

on. Icould not testify to that.

Q. You mean you gave the deed to somebody else to take
out?

A. No, hut there will be another conversation whichIdid
not have any part of on that.

Q. On April 19, 1952,—was that the closing date?

A. April 17, was it not?

Mr. Carrico: The settlement was set for the 17th.
By Mr. A. L. Boothe:

Q. On April 17, 1952, whatever the date was that you got

the deed from Woolfolk, this land involved had not
page 51 }" been rezoned commercial, had it?

Mr. Carrico: We admit that, if your Honor please.
By Mr. A. L. Boothe:

Q. You knew it had not been zoned commercial on that date

April 17,1952, did you not?
*
A. It was in the same state as it was when the contract was
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written. It was only because of the City's taking over the
land that jeopardized the rezoning of it up until this time.

Q. "\^en you called out to Mrs. Major's house with refer

ence to getting her to sign the deed, as I understand, you re
ceived word that she was too ill at that time to sign the papers,
is that correct?
A. Yes. .

Q. You dealt with her for some time?
A. Sure.

Q. And. you know, as a matter of fact, she does have a
heart condition which disables her periodically, is that not

correct, and you do not have any reason to believe at this
particular lime she was not in bed ill, if you know?
A. I could not answer that question.

Mr. Carrico: If your Honor please, she did not go through
with it. The deed has not been signed.
The Court: I do not know whether that is the reason she

did not go through with it or not.
Mr. A. L. Boothe: That is aU.

page 52 [■ By the Court:
Q. Mr. Lamond, in the answer of Mrs. Major, it
states that on or about April 17, 18 and 19, 1952, the defend
ant—that is Mrs. Major—was ill and unable to leave her
bedroom, all of which was known to the plaintiff and his rep
resentative.

AsIunderstand your testimony, you called Mrs. Major's

house on or about April 16, telling her that the settlement
would be at 11:00 o'clock on the morning of the 17th.

Did you talk to her at that time ?
A. Yes. Italked to her and later talked to her sister.

Q. At that time, were you advised that she was ill and could
not sign the deed?
A. That is right.

Q. Was there any message given to you then about when

she would be well enough to sign the deed or anything of
that sort?

A. No, sir.

Q. How did you leave it at that point? Were you told
she was not going to sign any deed?
A. No. She was just too ill to sign it.

Q. Were they going to leave any opening there for you to
present the deed at any other time ?
A.Ipresumed so. She would not sign. She said she was
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too ill to sign the papers on that day, and then I asked to
<=0 .}■ to Mr. Boothe,I should see
sister
told
me I could talk
page 53
Mr.
Boothe.

A Yes

information you had?

The Court: That is all.

EE-DIEECT EXAMINATION.
By Mr. Carrico:

Q. Do you know whether you left a message with anyone

^
notdeed?
they had a conversation
with
Mrs. Major aboutwhether
signingorthis

Yes. That is whatIwas referring to a while ago, that
tH^e was some conversationIcould not. testify to.

+ j mth Ebner E.
point
Iwant
to clear up.
were
ated
Duncan
Company
at theYou
time
thisassoci
land
was listed with you and the contract negotiated?
A. Yes.

Q. As a member of the firm?

A. That is right.

Q. And Ebner E. Duncan Company was the one who was
handlmg her property, and not you individually, is that true?

A. Well, yes. It was under the name of Ebner E. Duncan
Company. However, it was my assignment to take care of the

property.

Q. What did the handling of her property involve, and

what had it involved for a period of years?
A. It consisted of a dwelling at 908 Cameron

page 54 }• Street, 910 Cameron Street.

Q. Did you manage her property?

A. Yes, property management.

Mr. Carrico: That is allIhave.
EE-CEOSS EXAMINATION.

By Mr. A. L. Boothe:

Q. As a matter of fact, Mrs. Major was your client, was

she not, because she was a client of Ebner E. Duncan Com
pany?

A. Iwould say a friend, Mr. Boothe.

Q.Imean, you brought Mrs. Major to Ebner E. Duncan,

rather than Ebner E. Duncan bringing her to you?
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A, Oh, very definitely.

Q. Let me just ask you one other question. Do you
acknowledge that generally the zoning of property from
residential to commercial does increase its value?

A. It does, to an extent, yes, sir.

Q. I believe you mentioned on direct examination you have
to pay more taxes on it?
A. That is right.

Q. Because the value has gone up?
A. That is right.
Mr. A. L. Boothe: That is all.
FURTHER RE-DIRECT EXAMINATION.

By Mr. Carrico:

Q. Mr. Lamond, one question I want to ask you

page 55 )■ in connection with the questions Judge Brown
directed to you. Was any other reason given to

you by Mrs. Major as to why she did not sign this deed?
A. No, sir.

Q. Do you know whether any other contracts were signed
on the property^ along about that time ? Were any others made
on it?.

A. No, sir.

Mr. Carrico: That is allIhave, if your Honor please.
Thereupon

EBNER R. DUNCAN,

was called as a witness by counsel for complainant and, having

been first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Carrico:

Q. Will you state your full name and address?
A. Ebner R. Duncan, Oakton, Virginia.

Q. What is your occupation?
A. Real estate broker.

Q. How long have you been in that business?
Al Around 16 years.

Q. Where do you operate?
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A. Alexandria, Arlington, Fairfax and Northern Virginia.
Q. Where is your office?
A. 916 Prince Street, Alexandria,

page 56[ Q. Was Mr. Sclater Lamond, who has just been
a witness in this case, formerly associated with
you?
A. He was.

Q. Do you know Mr. J. Lee Price, who is the complainant
in this suit?
A. I do.

Q. Do you also know Mrs. Ruth B. Major, who is the de
fendant in this suit?
A. I do.

Q. How long have you known Mrs. Major?
A. That goes back a long time. It was when she was with
the Alexandria Hospital and I guess that has been 35 years
ago.

Q. Have you had any business transactions with her?
A. Yes, sir.
Q. What has been the nature of them?

A. A contract signed by Mr. J. Lee Price.

Q. Did you have any other business dealings with her be
yond that and prior to that time?
A. Yes, handled her property at 908 Cameron Street.

Q. Do you know whether or not Mrs. Major formerly owned
some land on Shirley Highway?
A. Yes, sir.
Q. Do you know what that land consisted of?
A. Yes, sir. It consisted of the home tract which

page 57 [■ is on the east side of the Shirley Highway.
Q. Do you know how large a tract that is?
A.Ithink that was 47 acres.

Q. Was there any land on the opposite side of the road?
A. And a small tract of between four and five acres on the
west side.

Q. Did there come a time when you had a discussion with
Mrs. Major about the sale of that property?
A. Yes, sir.
Q. WTho was present when you had that discussion?
A. Mr. Lamond.

Q. Who else?
A. Mrs. Major and Mr. Lamond and I.

Q. Did she list the property for sale with you at that time?
A. Yes, sir.
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Q. Was there a commission on that sale agreed upon at
that time?
A. It was.

Q. What was that agreement?

A. Five per cent on the home tract and ten per cent on
the small tract which was unimproved.

Q. At the time Mrs. Major listed the property with you for
sale, did she attach any conditions to the sale of it involving
zoning?
A. None whatsoever,

page 58[ Q. Do you know about when it was that that
property was listed with you for sale?
A. I would say at least a couple of years before.

Q. Was there a contract later signed on that piece of prop
erty on the west side of Shirley Highway?
A. Yes, sir, signed November 19, 1951.

Q. Between the time that Mrs. Major originally listed the
property with you and the time that contract was signed, did
you have any other conversations with her concerning the
property?

A. We were out to Mrs. Major's a couple of times, and she
went over the property with us.

Q. During those conversations, did she attach any condi
tions to the sale concerning zoning?
A. None whatsoever.

Q. What do you know about the contract that was finally
entered into in November, 1951? Did you handle that trans
action?

A. I wrote the contract, dictated it.

Q. Was there one or more than one contract written?
A. Two contracts.

Q. You say you dictated both of them?
A. Yes, sir.

Q. Was there anything in the first contract regarding zon
ing?
A. No, sir.

page 59 [■

Q. Was there anything in the second contract

regarding zoning?

A. Yes, sir.

Q. Was that provision in the second contract regarding
zoning put in there at the direction of Mrs. Major?
A. No, sir.

Q. What did you next know about this transaction after the
contract was signed?

Ruth B. Major v. J. Lee Price.

69

Ebner R. Duncan.

A. Well, the contract was signed by Mr. Price and sent out
to Mrs. Major, and Mrs. Major signed it.
Q. After it was signed by both parties, did you have any
other conversations with Mrs. Major?
A. Yes, sir, probably one day or two days before—think
it was the day before the last day of the contract.
Q. Do you know about when that was?
A. It was the settlement date, the final agreement exten
sion date.

Q. Have you seen the original contract and the extension?
A. Yes, sir, but I do not remember the date.
Q. Will you look at that and refresh your memory concern
ing the date?
A. It was probably the 18th of April.
Q. That you talked to Mrs. Major?
A. Yes, sir.

Q. Did you call her or did she call you?

page 60[

A. She called the office for Mr. Lamond.
Q. Did she state to you at the time you talked to
her that she had previously that day or a day or two before
that talked to Mr. Lamond about this matter?

A. No, sir.

Q. But she did call for Mr. Lamond?
A. She called for him.

Q. Was he there?
A. No, sir.

Q. Did you take the call?
A, I took the call.

Q. What was your conversation with Mrs. Major?
A. I told her "that Mr. Price had made settlement and we
would ilke for her to come up and sign the deed, and she said
she could not do it because she was sick. I said I could send
the deed out to her. I said,''I can send the deed out to you,
Mrs. Major, by Sclater."
Q. What did she reply?

A. She said no,I would have to talk to her attorney.

Q. Did she at that time refuse to sign the deed?
A. I would not say she refused, just told me I would have to

talk to her attorney. At first, she told me she was sick, could
not come down.

Mr. Carrico: That is all by this witness, if your Honor
please.
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page 61[

CROSS EXAMINATION.

By Mr. A. L. Boothe:

Q. Mr. Duncan,I believe you said you had been in the real
estate brokerage business for about'16 years?
A, About 16 years, yes, sir.

Q. What effect upon the value of this four-acre tract do you
think the rezoning to commercial would have? Would it in
crease it or decrease it, or what?

A. Of course, it would increase the value if you change it to

commercial.

Q. It would?
A. Certainly.

Q. How much difference do you think there would be?

Mr. Carrico: If your Honor please, I want to object to
this testimony again. It has been stipulated the price in the
contract was a fair price and an adequate compensation for
the property, and I do not see what difference it makes at all.

The Court: I do not either, but I took the position in the
beginning—

Mr. Carrico: All right, sir. May I have my exception?
The Court: All right.

Mr. A. L. Boothe: I think it will save us from getting an
other broker in here, if I ask Mr. Duncan these questions.
page 62[ By Mr. A. L. Boothe:
Q. How much do you think the difference in the

value of the four acres would Ids as residential property and
as commercial property?

A. Well, Mr. Boothe, that is a hard question to answer in
this way, because I feel he paid commercial prices when he
paid it, and if he is going to use it for residential, I would
say it would be about fifty per cent of that or maybe less.
Q. In other words, its value as residential property would
be about fifty per cent of what it would be as commercial?
A. Or less.

Q. Its value as residential property would be fifty per cent
or less of its value as commercial property?
A. Yes, sir.

Q. Getting on to the time that you and Mr. Lamond dis
cussed the listing with Mrs. Major, which I understand was
about two years before the Price contract was presented to
her—
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A. That was originally—we talked to her that summer, that
fall, when we had been up there.
Q. She listed the property with you in a general way, did
she?
A. Told us to sell it.

Q. Had she put any price on it?
A. She had varied up and down.
Q. She changed a good deal?
A. Changed the price up and down,

page 63 [■

Q. In other words, actually, the listing was quite
general, she told you the price she wanted and that

is about all that was discussed?

A. When they tell us a price to get, we try to get it.
Q. Of course, you Imew she ovmed a 47-acre tract and the
four-acre tract?

A. Oh, yes. In fact, she went over with us and showed us
the tract.

Q. And showed you the 47-acre tract and the four-acre
tract?

A. Yes, and we walked back in the garden and saw the view
and everything in the back.
Mr. A. L. Boothe: Ithink that is all.

Thereupon
JOHN L. CARTER, JR.,

was called as a witness by counsel for the complainant and,
having been first duly sworn, was examined and testified as
follows:

DIRECT EXAMINATION.

By Mr. Carrico;
Q. Will you tell the Court your full name and address,
please ?
A. John L. Carter, .Ir.Ilive on Wainwright Boulevard,
312. It is in Fairfax County, over the City line.
Q. Mr. Carter, in what business are you en-

page 64 [■ gaged?
A. Real Estate.

Q. How long have you been in that business?
A. About 15 or 20 years,I guess.

Q. Where is your office ?
A. 917 Prince Street.
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Q. Are you familiar with the piece of property at the south
west corner of the Shirley Highwg,y and Seminary Road in
the new annexed portion of Alexandria?
A. Yes, sir.

Q. When did you first become acquainted with that piece of
property?

A. Why,I was looking for a piece of property for a court
for several clients.

Q. What kind of a court?
A. Tourist court.

Q. Whom did you contact about this piece of property?
A. I contacted Mr. J. Lee Price.

<5. Did you take Mr. Price—

A. You asked me who I contacted about the property. I
did not get your question right. I contacted Mr. Duncan and
Mr. Lamond.

Q. Do you know whether or not they had the property listed
for sale?

A. I found that they did have it for sale.

Q. Do you know who was the owner of that prop-

page 65 [■ erty at the time?

A.I did not know who the owner was at that
time.

Q. Did you then take Mr. Price out and have him look at
the property?
A.Idid.

Q. Did he agree to buy the property?
A. Yes. He agreed to buy it.

Q. Was there a contract written up on the property?
^ A.Isubmitted a contract to Mr. Duncan and went over to

his office and explained to him that Mr. Price was interested,
and to write a contract.

Q. Was a contract written up then?
A. It was written up.
Q. By whom?
A. Mr. Duncan's office.

Q. Do you know whether or not the contract that was writ

ten up had anything in it concerning zoning of the property?
A. It did not.

Q. What did you do when you got that contract after it was
written up ?
A.Itook it over to Mr. Price and Mr. Price said he would

not sign a contract, he would like to buy the property but he
would not consider the property unless there was a zoning
clause in the contract.
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Q. What did you do then?
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A. I then brought the contract back to Mr. Dun
can's office.

Q. Was a new contract written up?
A. A new contract was written up.
Q. Did that new contract have anything in it concerning zon
ing?
A. It did.

Q. Is this the second contract that was written up?
A. This is it.

Q. Did Mr. Price sign that contract?
A. He did.

Q. Was any change made in the contract from the way^ it
was originally written, this particular one, before Mr. Price
signed it?
A. Well, the change was with the zoning.

Q. Were there any other changes besides that?
A. It was 60 days to start with, and then it was agreed to
give biTTi 30 days more to get it rezoned.

Q. Was that change made at the time Mr. Price first signed
the contract?

A. No, sir. That change was made, if my recollection is
correct, when we found it could not be zoned in time to settle
it on that date.

Q. Did you have any conversation with Mr.Price at the time
he first signed the contract concerning the settlement date?
A. Yes. He agreed to settle it on the 60-day
page 67 }- date.
Q. Did you have anything to do with the signing
of the extension of this contract that was signed in February?
A. No, sir, I did not.

Q. Did you know anything about the matter after that?
A. Only what Mr. Lamond told me, and that would be a
secondhand story.

Mr. Carrico: That is all the questions I have of this wit
ness.

Mr. A. L. Boothe: We do not have any questions, sir.
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Thereupon

J. LEE PRICE,

was called as a witness in his own behalf and, having been first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Carrico:

Q. Will you state your full name and address, please, sir?
A. J. Lee Price, my home address or my business address?
Q. Your home address, first.

A. 1232 South Hillcrest Road, Arlington.
Q. What is your occupation?
A. Real estate business.

Q. How long have you been in the real estate business?
A. About 30 years,
page 68
Q. Where are you presently engaged in business?
A. Well, I operate a motor court in Eredericksburg, and January 1st,I retired from the real estate business.
Q. Mr. Price, you of course are familiar with this piece
of land we have been litigating about here today at the south
west corner of Shirley Highway and Seminary Road?
A. Yes.

Q. When did that land first come to your attention?
A. It was prior to the date of the signing of the contract.
Q. How did it come to your attention?
A. Through Mr. Carter.
Q. Did Mr. Carter go out there and show you the property?
A. Yes.

Q. Then did you decide to buy it?
A. That is right.

Q. Was a contract submitted to you for the purchase of that
property?
A. There were two contracts submitted to me.

Q. Let us take them one at a time. The first one—
A. Y^eS'.

Q. When that contract was submitted to you, did it have
anything in it concerning zoning?
A. No.
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Q. Did you sign that contract?
A. I would not sign it because it did not.
page 69 }■ Q. Because it did not what?

A. Have anything about zoning.

Q. Did you instruct Mr. Garter to get one that did have ref
erence to zoning?
A. Yes.

Q. Did he then bring you another contract?
A. Yes.

Q. Did that have a provision in it regarding zoning?

A. Yes, sir.

Q. Is that the contract with which you were presented?

A. Yes, that is it.

Q. That contract does contain the provision about zoning,

is that correct?

A. That is correct.

Q. Was the contract later brought back to you for the
initialing of some changes that were made in it?
A. Yes. Interest rate change was one.
Q. Was that after Mrs. Major had signed the contract that
it was brought back?
A.Ithink before she would sign it. Imight be wrong on
that. Iam not too clear on that.

Q. In other words, you did agree to change the interest
rate?

A. That is right.
Q. Were there any other changes made in it at
page 70 [■ the time it was signed?
A. In the beginning?
Q. Yes, sir.
A.Icannot think of any right now.
Q. After the contract was signed, did there come a time
when it was necessary to attempt to get an extension of the
contract?
A. Yes.

Q. Did you agree to extend the settlement date of it?
A. Yes.

Q. Do you know whether the seller also agreed to that ex
tension?

A. She did.

Q. Did there later come a time when Mr. Lamond came to
you about the zoning question on this land?
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A. Yes.

Q. Did you later notify him that you would waive the zoning
provision in this contract?
A. I told him and also wrote her a letter to that effect.

Q. When was the letter written, Mr. Price?
A. It was prior to the date of settlement.
Q. Do you have a copy of that letter?

A. Don't you have it? I think you have it here in Court.
Q. Is it Complainant's Exhibit No. 5 to which
page 71 \ you are referring?
A. That is it.

Q. That is dated May 2, is it not?
A. Yes.

Q. Was any letter written directly by you to Mrs. Major
prior to this letter?
A. I do not think so. I think that was written after she re

fused to go through with her deal.

Q. You had told Mr. Lamond, though, that you would take
the property as is?
A. Oh, you.

Q. Did you do anything else in regard to settling on the
property?

A. Put the money up, signed the deed of trust and went to
Jesse, Phillips, Klinge & Kendrick's office.
Q. Did you also sign the deed of trust note?
A. Everything has been signed.

Q. Was "there anything in the depositing of the money or
in the execution of the deed of trust or the deed of trust note

conditioned upon the rezoning of the land?
A. Nothing.

Q. Were you at that time ready, willing and able to accept
the property in its then present rezoned condition?
A. I waived all of that.

Q. Were you at the time you filed this suit willing to accept
the property?

page 72 [■

A. That is right.

Q. Without regard to zoning?

A. That is right.

Q. Are you willing to take it today without regard to zon

ing?
A.Iam.
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Mr. Oarrico: That is all I have of this witness, if your
Honor please.

Mr. A. L. Boothe: Yonr Honor, we objected to the intro
duction of that letter as a self-serving declaration. I would

like to insist on that objection. I do not think it should go into
evidence, and if it does go into evidence, it is going to be neces
sary for us to refute an erroneous fact stated in the letter.

Mr. Carrico: May counsel confer again, if your Honor
please?

The Court: Yes. Frankly, I do not see that the letter
serves any possible purpose.

Mr. Carrico: I think we can straighten it out. Counsel will

stipulate that Mr. Price, subsequent to the date of closing
and after knowledge of the refusal to sign the deed made a

demand upon Mrs. Major for the conveyance of the property.
If counsel for defendant will stipulate that, I will withdraw
the exhibit.

Mr. A. L. Boothe: We will stipulate that on
page 73[ May 2, 1952, the complainant wrote the defendant
asking her to convey the property to him, or made
a demand upon her. Is that all right? •
Mr. Carrico: Yes, sir. With that stipulation in the record,
I will withdraw the exhibit, then, if your Honor please.
The Court: That will he Complainant's Exhibit No. 5
which is withdrawn.

Mr. A. L. Boothe: I think with that, we do not have any
questions of Mr. Price.

Mr. Carrico: That is the complainant's case, if your Honor
please.
Mr. A. L. Boothe: I think that is the defendant's case, your
Honor.
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The foregoing transcript, containing seventy-

three (73) pages and indexed, comprises the oral
testimony and record of other incidents of the trial of the
above-entitled case in the above-named Court on February 26,
1953, in which case final decree was entered on the 29th day of
April, 1953.
Signed this 18th day of June, 1953.
HAERY L. CAEEICO,
Counsel for Complaiinant.
AEMISTEAD L. BOOTHE,
Of Counsel for Defendant.
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Tendered to me this 18th day of June, 1953, and signed hy
me this 18th day of June, 1953.

PAUL E. BROWN,Judge of
the Circuit Court of file
City of Alexandria, Virginia.
Received by me this 18 day of June, 1953.
EARL R. SULLIVAN, Clerk of
the Circuit Court of the City
of Alexandria, Virginia.
A Copy—Tester

H. G. TURNER, C. C.
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