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Howard G. Turner, Clerk

RULE 5 :12-BRIEFS

§J.

Form and Contents of Appellant's Brief. The opening brief of appellant shall

contain:
. ~a) A su7?je~t _index and table of citations with cases alphabetically arranged. The
c1tat10n of Virg1111a cases shall be, to the official Virginia Reports and, in addition,
may refer to other reports containing such cases .
. (b) A brief st-aiem~nt of the material proceedings in the lower court. the errors
assigned. and the questions involved in the appeal.
(c) A cl1;<1r and concise statement of the facts, with references to the pages of
the prmte<l record when there is any possibility that the other side may question the
statement. ViThen the facts arc in dispute the brief shall so state.
(d) Y\iith respect to each assignment of error relied on, the principles of law. the
argument and the authorities shall be stated in one place and not scattered through
the brief
( e) The signature of at least one attorney practicing in this Court. and his a<ldress.
~2. Form and Contents of Appellee's Brief. The br.ief for the appellee shall contain:
(a) A subject index and table of citations with cases alpl,abeticallv arran.c:ed. Citations of Virginia cases must refer to the Virginia Reports and, in addition, inay refer
to other reports c011taining such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees
with the statement of appellant.
(c) A statement of the facts whirh are necessary to correct or amplify the statement in appellant's brief in RO far ;is it is deemed erroneous or inadequate, with appropriate references to the pages of the record.
(d) Argu1mmt in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, giving
his address.
§3. Reply Brief. The reply br:ef (if any) of the appellant shall contain all the
authorities relied on by .him not referred to in his opening brief. In other respects
it sb:-ill conform to the requirements for appeltec's brief.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid
by the appellant. the clerk shall forthwith proceed to have pri11ted a sufficient number
of copies of the record or the rJcs.i gnated parts. Upon receipt of the printed copies
or of the substituted copies allowe·d in lieu of printed copies under Rule 5 :2, the
clerk sh811 forthwith mark the filing date on each copy and transmit three copies of
the printed record to each counsel of record, or notify each counsel of record of the
filing date of the substituted copies.
(a) If the petition for j:tppeal is adopted as the openil'lg brief, the brief of the appel11:'e shall be filed in the cierk's olti.ce within tl1irty-five days after the .date the printed
copies of tbe record. or flle $t1hstitt1ted copies allowed under Rnle 5:2, are filed in the
clerk's office. If the petition for appeal is not so adopte<l. the opening brief of tl,e appelhnt s11all hE' filed in the clerk"s office within thirty-rive days after the date tirinted copies
of the record. or thf' subi::titute<l copies allowed umler Rule 5 :2. are filed in the clerk's
oi'lke, and the brief of the appellee shall be fikd in the clerk's orrice within thirty-five
days after the opening brief of the appel18nt is filed in tllc clerk's office.
(h) iiVithin fourteen days after thP. brief of the appellee is filed in the clerk's
office, the nppellant may file a reply brid in the clerk's office. The case ,vi11 be called
at a session of the C0nrt commencing after the exnintion of said fourteen days unless
cmmsel agree that it be ca!led at a ses~ion of the Court commencing at an earlier time;
pi-ovided. however, that a crimin;il case may be called at the next session if the Commonwealth's hrkf is filed at le;ist fotirteen <lays prior to the calling of the case. in which
event the reply brief for the apnellant shall be filed not lat,' r than the day before the
case is called. This n'tragrnph dnes not extend the time allowed by paragraph (a)
above for the filing- of tl1 e anpellaut's brief.
( c) \A.Tith the - consent of the Chief Justice or the Comt.. counsel for opposing
partie$ m::iy file with the clerk a written stip11htion chans-in .(l" the time for filing briefs
in any case; provided, ho\\•ever. that all briefs m11st be filed not later than the day
before such case is to be hearrl.
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the
clerk .o f the Court, and .at least fhree copies mailed or delivered to opposing counsel on
or before the dav on which the brid is filed.
§6. Size antl' Type. Briefs shall be nine inches in length and six inches in width,
sc> :is to conform in dimensions to the printed record. and shall be printed in type not
less in size. as to heigbt and width. than the type in which the record is printed. The
re.cord number of the case and the names and addresses of counsel submitting the brief
sh.ill be nrinted on the front cover.
§7. Effect of Noncompliance. If neither partv has filed a brief in compliance with
the requirements of this rule, the Court will not hear oral argument. If one party has
but the other has not filed such a brief, the party in defa:u1t will not be heard oral!y.
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VIRQ-;INIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Wednesday
the 24th day of April, 1957.
SIMON BOGGS,

Plai:n,tiff in error,

against
COMMONWEALTH OF VIRGINIA,

Defendant in error.

From the Circuit Court of Wise County

Upon the petition of Simon Boggs a writ of error and supersedeas is awarded him to a judgment rendered by the Circuit
Court of Wise County on the 21st day of November, 1956, in
a prosecution by the Commonwealth against the said petitioner for a felony; but said supersedeas, however, is not to
operate to discharge the petitioner from custody, if in custody,
or to release his bond if out on bail.
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page 10 ~ Virginia:
At a Circuit Court continued and held for Wise County,
Virginia, on Tuesday the 13th day of November in the year
of our Lord one thousand nine hundred fifty-six.
Present: The honorable George Morton, Judge, presiding.

•

*

FELONY NO. 2806 MURDER.
This day came again the Commonwealth by its attorney,
and the defendant again was led into court in custody of the
Sheriff of this county and was represented by counsel, and the
· same jury that was adjourned over on yesterday again appeared into court, and after hearing the remainder of the
arguments of counsel were se~t to their room to consider of
their verdict, and after sometime returned into court having
found the following verdict, to-wit: "We the jury find the
defendant, Simon Boggs guilty of Murder in the Second degree and fix his punishment at 20 years in the penitentiary,
J. C. Boston, Foreman."
And it being demanded of him if anything for himself he
had to say or offer in delay why the court sh01;tld not proceed
to pronounce sentence upon him according to law, and nothing
being offered in delay it is the judgment of the court that
the said defendant, Simon Boggs, be taken by the jailor of
this county, and by him kept until such time as the Superintendent of the State Penitentiary may send for him and
that he then be delivered tQ the said Superintendent or his
agents, and by them safely transported to the State Penitentiary at Richmond, Virginia, there to be kept,
page 11 ~ treated and confined in the manner and form prescribed by law for the period of twenty (20) years,
the time fixed by the jury in its verdict.
It is further ordered by the Court that the Commonwealth
-recover of the said defendant, Simon Boggs, its costs, in .this
behalf expended.
' It further appearing that the said defendant was arrested
·on this charge and placed in jail on Sept. 28, 1956, and has
h~en conti~uously ~onfined and he is entitled to and is h~reby
given credit on his sentence of twenty years for the time
served in jail on said charge.

Simon Boggs v. Commonwealth of Virginia
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Thereupon, defendant by counsel, stated to the court his
intentions to move the court to set aside said verdict and
grant him a new trial, and the court fixed November 21, 1956
the date for the hearing said motion, this being regular motion day.
.And the prisoner is remanded to jail.
page 12

~

Virginia :

At a Circuit Court continued and held for Wise Couil.ty,
Virginia, on Wednesday the 21st day of November, in the year
of our Lord o:o.e Thousand Nine Hundred Fifty-six.
Present: The Honorable George Morton, Judge, presiding.

..

•

FELONY NO. 2806 MURDER.
This day came again the Commonwealth by its attorney,
and the defendant was again led to bar in custody of the
sheriff of this county and was represented by counsel. Thereupon the defendant by counsel, moved the court to set aside
the verdict of the jury in this case and grant him a new trial
upon the grounds assigned at bar, and was argued by co·unsel.
Upon mature consideration of the facts in the case the court
doth overrule said motion, the effect of which is to confirm the
verdict of the jury and the judgment of the court, to which
actions of the court, in overruling the motion the defendant
by counsel duly excepted. Thereupon, the defendant moved
the court for a stay of execution of the judgment of the court
in this case for a period of ninety days to give time to prepare and present a petition to the Court of Appeals of Virginia asking for a Writ of Error in this case, and to allow
the defendant bond during the pendency of the petition for a
writ of error. It is ordered that the execution of sentence
and judgment of the court in this case be, and the same is
suspended for a period of ninety {90) days to give the defendant tim~ to apply to the Court of Appeals of Virpage 13 ~ ginia for a writ of error in this case. The motion
to admit the defendant t, bail on this charge is
refused at this time pending further evidence to be brought
before the court in support of said motion.
And the defendant is remanded to jail.

•

•

•

•

•
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page 15 }-

INSTRUCTION "A."

The Court instructs the jury that murder is the unlawful
killing of any person with malice aforethought.
Given.
G.M.

page 16

~

INSTRUCTION "B."

The Court instructs the jury th.at murder is distinguished
by the law of Virginia as murder in the first degree and as
murder in the second degree.
G.iven.
G. M.

page 17 }-

INSTRUCTION "C."

The Court instructs the jury that every unlawful homicide
in Virginia is presumed in law to be murder in the second
degree. In order to elevate the offense to murder in the first
degree the burden of proof is on the Commonwalth; to reduce
the offense to manslaughter the burden of proof is on the
prisoner.
Given.
G.M.

page 18

~

INSTRUCTION "D.''

That any wilful, deliberate and premediated killing, with
malice aforethought, is murder of the first degree, and is
punishable by death or by confinement in the penitentiary for
life, or for any term not"'less than twenty years.
Given. ·
G.M.

Simon Boggs v. Commonwealth of Virginia
page 19

~
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INSTRUCTION "E."

The Court instructs the jury that if they believe from the
evidence in this case beyond a reasonable doub.t that the Defendant. is guilty of murder in the second degree then you
should fix his punishment by a term in the penitentiary of
the State of Virginia so that the same be not less than five
y~ars nor more than twenty years.
Given.

G.M.
page 20

~

INSTRUCTION "G."

The Court instructs the jury that a mortal wound given
with a deadly weapon, in the previous possession of the slayer,
without any or upon very slight provocation, is prim.a facia,
wilful, deliberate and premeditated killing and throws upon
the accused the necessity of proving extenuating circumstances.
Given.

G.M.
page 21

~

INSTRUCTION "H."

The Court instructs the jury that to constitute a wilful,
deliberate and premediated killing, it is not necessary that
the intention to kill should exist any particular length of time
prior to the actual killing, it is only necessary that such intention should come into existence for the first time at the time
of killing or any time previously.
·
Given.

G.M.
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page 22 ~
INSTRUCTION I.
The Court instructs .the jury that involuntary manslaughte·r
is the unintentional killing of a human being while engaged
in the performan,ce of. an unlawful act or while performing
a lawful act in an unlawful manner; and is punishable by confinement in the penitentiary n,ot less than one year nor more
than five years, or in the discretion of the jury, by a fine not
exceeding $1,000.00 or confinement in jail not exceeding o~e
year, or both. ·
Given.
G.M.
INSTRUCTION J.
page 23 ~
The Court instructs the jury that voluntary manslaughter
is where the act causing the death is committed in the heat of
passfon caused by sufficient provocation and is punishab1e by
confinement in the penitentiary not less than one year nor
more than five years.
Given.
G.M.
page 24 ~
INSTRUCTION "K/'
The Court instructs the jury that the malice necessary to
constitute the crime of murder may be either express or implied. The word "malice" is used in a technical sense in
this connectioI;1, and includes not only anger, hatred, and revenge, but any unlawful and unjustifiable motive. It is not
confined to ill-will towards any one or more particular persons, but it is intended to denote -an action flowing from any
wicked and corrupt motive, with an evil mind and purpose an,d
a wrongful intention, arid where the act itself is surrounded
by such circumstances as plainly indicate the state of mind
of the accused as being deliberately bent -µpon the commission
of s~me wrong or mischief; the ref ore, malice is implied from
any wilful, deliberate and cruel act against another, however,
sudden. Thus, on a charge of murder, malice is presumed
from the fact of·killing, when the killing has been proven· and
is unaccompanied by circumstances of palliation and the biirden of introducing evidence to rebut such presumption rests
upon the accused.
Given.

G.M.

Simon Boggs v. Commonwealth of Virginia
page 25 ~
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INSTRUC'rION '' M. ''

The Court instructs the jury that as a matter of law, in
considering the case the jury· must not entertain such doubts
as are merely imagin_ary or conjectural. A doubt, to justify
an acquittal, must be a reasonable doubt, and it must arise
from a candid and impartial investigation of all the evidence
in the case, and unless it is a doubt, that were the same land of
a doubt interposed in the graver transactions of life, it would
cause a reasonable and prudent man to hesitate and pause,
it is insufficient to authorize a verdict of not guilty. If, after
considering all the evidence, you can say that you have an
abiding conviction of the truth of the charge, you are satisfied
beyond a reasonable doubt.
"Given.

G.M.
page 26 ~

INSTRUCTION N.

The Court instructs the jury that the law of self-defense is
generally the law of necessity. Hence, upon a plea of selfdefense the accused must have had reasonable grounds to be.
lieve, and must have believed, that he was in imminent danger
at the time of losing his life or of receiving great bodily harm
before he is excusable for using a deadly weapon in his defense. Bare fear that a. man intends to commit a felony, however well grounded, will not warrant the killing of the party
by way of prevention. There must be some overt act indicative of imminent danger at the time. The jury is further
instructed that au assault without a weapon which would apparently cause a mere indignity to the person or a mere battery from which great bodily harm cannot reasonably be apprehended, will not excuse a resistance so violent as to take
the life of the assailant even though such peril cannot be
escaped by retreat.
·
Given.

G.M.
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page 27

~

INSTRUCTION 0.

'11he Court instructs the jury that in determining the weight
to be given the testimony of different witnesses in this case,
the jury are authorized to consider the relationship of the witness to the parties, if the same be proved ; their interest, if
any, in the resiult of this case; their temper or feeling, or
bias, if any has been shown; their demeanor while testifying;
their· apparent intelligence; their means of information, and
to give such credit to the testimony of such witnesses as under
all the circumstances, such witnesst:~ seem to be entitled.
Given.
G.M.

page 28 ~

INSTRUCTION D-1.

The Court instructs the jury that the law presume·s the
defendant to be innocent until he is proved guilty as charged
in the indictment by the Commonwealth, by evidence beyond
all reasonable doubt, and to the exclusion of every reasonable
hypothesis consistent with his innocence. This presumption
of innocence goes with the defendant throughout the entire
case, and applies at every stage thereof, and if, after having
heard all of the evidence in the case, the jury have a reasonable doubt of the guilt of the accused upon the whole case, or
as to any fact essential to prove the charge made against
him in the indictment, it is their duty to give the defendant
the benefit of the doubt and find him not guilty. Mere suspicion or the probability of the guilt of the defendant, however strong, is not sufficient to convict, nor is it sufficient if the
greater weight or preponderance of the evidence supports
the charge in the indictment, but to warrant his conviction,
his guilt must be proved by the evidence beyond all reasonable
doubt.
·
Given.
G.M.

Simon Boggs v. Commonwealth of Virginia
page 29

~
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INSTRUCTION D-2.

The Court instructs the jury that, upon the trial of this
case, if a reasonable doubt of any fact necessary to establish
the gmlt of the accused as charged in the indictment be raised
by the evidence, or lack of evidence, such doubt is decisive,
and the jury must acquit the accused, since a verdict of "not
guilty" mean.s no more than that the guilt of the accused
has. not been established in the precise, specific, and narrow
form prescribed by law.
Given.

G.M.
page 30

r

INSTRUCTION 5-D.

The Court instructs the jury that where a person is assaulted by another in a manner that causes him honestly and
reasonably to believe he is in. danger of receiving serious
bodily harm, the person so assaulted is not required to act
with the same degree of care, fotesight, or circumspection ·as
in the calm affairs of life; nor is cool judgment to be expected
under such circumstances ; and where a person is so assaulted
and is placed in a situation where he must adopt a perilous
aiternative and acts wildly or negligently, if he honestly and
reasonably does what seems to him necessary he will not be
held criminally responsible, though other or more judieious or
:firmer men would have acted differently, or if by adopting a
different course no harm would have ensued, or the life of the
deceased would not have been lost.
Given.

G.M.

10 .
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INSTRUCTION D-6..

The Court instructs the jury that in_ their deliberations in
this case they must view and consider the evidence from the
standpoint of the de.f endant, Simon Boggs, at the time that
the deceased was shot, and if from the evidence and from all
the sµrrounding circumstan,ces, thus viewed from the defendant's standpoint, attending the shooting in question, Ray
Bolling so conducted himself as to lead the defendant, Simon
Boggs, to reasonably believe that the said Ray Bolling intended to inflict serious bodily harm, and there was either
immediate or apparent immediate danger of carrying such
design into immediate execution, then the defendant, Simon
Boggs, had the perfect right to use such force as reasonably
appeared to him necessary to prevent the said Ray Bolling
from carrying such design into immediate execution, and if
in so doing he shot to deter the said Ray Bolling from what
he reasonably believed to be an immediate attempt to do
serious bodily ha,rm to the defendant, Simon Boggs, then the
said shooting was lawful, and if the shot unintentionally or
accidentally hit the deceased and caused his death, the defendant is not guilty of any crime, and you shall so :find.
Given.

G.M.
page 32 ~

INSTRUCTION D-9.

The Court further tells the jury that it is not necessary
to the right of self defense that the dang·er relied on did in
fact exist. The defendant may always act upon appearances
of danger as they reasonably appeared to him; and if viewing
the situation as it reasonably appeared to him that the danger
in fact existed he had the right to def end against Ray Bolling
to the same extent and under the same rules which would
obtain in case the danger be believed existed had been real.
Given.

G.M.

Simon Boggs v. Con;unonwealth of Virginia
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INSTRUCTION 13-D.
The Court instructs the jury that the defendant was in the
road where he had a right to be, and if he was conducting himself in a lawful manner and was attacked by Ray Bolling, he
was not required to submit to an assault or injury, and he had
a perfect right to resist force with force sufficient to repel
same.
Given.
G.M.
page 33

~

INSTRUCTION 14-D.

The Court tells the jury that when a man is attacked without provocation or on small provocation by another he need
not retreat and may meet force with force until the attack
is repelled only being required not to use more force than
reasonably appeared to him at the time necessary to relieve
his pe;rson from said attack, and if in so doing Woodrow
Mullins was unintentionally killed, then the killing of said
Woodrow Mullins is excused in law.
Given.
G.M.
page 34

~

· INSTRUCTION 16-D.

The Court instructs the -jury that the burden is not on the
defendant to prove that the killing of the deceased, Woodrow
Mullins, was accidental, but on the contrary the burden is on
the Commonwealth to prove -every element of the offense it
claims the defendant has committed. And if. the evidence in
this case, taken all together, raises in your minds a reasonable doubt as to whether or not it was accidental or intentional, then it is your duty to find the. act accidental.
·Given;
G.M.
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page 35

~

INSTRUCTION 18-D.

The Court tells the jury that they have no right to punish
the defendant for being drunk the night before the homicide
nor have they the right to punish him for his treatment of his
wife.
Given.

G.M.
page 36

~

INSTRUCTION D-4.

The Court instructs the jury that in passing upon the danger if any, to which the defendant was exposed, you will con.sider the circumstances as they -reasonably appeared to the
defendant and draw such conclusions from these circumstances as he could reasonably have drawn, situated as he
was at the time; in other words the court instru·cts you that
the accused is entitled to be tried and judged by facts and
circumstances as they reasonably appeared to him, and not
by any intent that may not have existed in the mind of Ray
Bolling at the time.
INSTRUCTION D-5.
The Court instructs the jury that where a person is assaulted by another in a manner that causes him honestly and
reasonably to believe he is in danger of receiving serious
bodily harm, the person so assaulted is not required to act
with the same degree of care, foresight, or circumspection as
in the calm affairs of life; nor is cool judgment to be expected
under such circumstances; and where a person is so assaulted
is placed in a situation where he must adopt a periolo'lts alternative and acts widly or negligently, if he honestly and reasonably does what seems to him necessary he will not be held
criminally responsible, though other or more judicious or
firmer men would have acted differently, or if by adopting a
diffe:ffrent course no harm would have ensued, or the life of the
deceased would not have been lost.

Simon Boggs v. Commonwealth of Virginia
page 37 ~

13

INSTRUCTION D-7.

The Court instructs the jury that the defendant, Simon
Boggs, had the right to act upon appearances as they appeared
and presented themselves to him ; and if you believe from the
evidence in, the case, or if from the evidence you have a reasonable doubt that the defendant, Simon Boggs, shot to stop
or deter Ray Bolling, under a reasonable fear that he the
said Simon Boggs, was in immediate or apparent immediate
danger of .receiving serious bodily harm at the hands of the
said Ray Bolling unless he was stopped or detered from his
purpose, then it was lawful for the defendant, Simon Boggs
to so shoot, and if in so doing he unintentionally or accidently
shot the deceased, and thereby caused his death, then the
defendant was not guilty of any offense in so doing, and you
should so :find.
INSTRUCTION D-8.
The Court instructs the jury that in detirmining ·whether
or not the defendant, Simon Boggs, had a reasonable belief
or reasonable apprehension of receiving serious bodily injury
at the hands of Ra¥ Bolling, at the time the defendant.fired
the shot in question, you are to consider the acts of the said
Ray Bolling and his demonstrations from the time he began
his approach on the defendant and all the surrounding circumstances, including the size, age, strength of the parties.
page 38

~

INSTRUCTION 10.

The Court instructs the jury that when a person reasonably
apprehends that another intends to attact him for the purpose
of doing him serious· bodily harm, then such person has the
right to arm him.self for his own necessary self defense and if
he has reasonable grounds to believe· that an attact will be
made upon him then no inference of malice can be drawn
from the fact of such preparation.
Refused.

G.M.
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INSTRUCTION 11..
The Court instructs the jury that involuntary manslaughter
is the u:aj.awful killing of another without malice, and without
intention to inflict an injury causing death, but accidental in
the commission of some unlawful but not f eloniou act, or in
the negligent or improper performance of a lawful act. And
in this connection the court says it is not a felonuous act or
unlawful act to shoot at another when it reasonably appeared
to the defendant necessary to shoot another to save his body
from serious bodily harm.
Withdrawn.

G.M.
INSTRUCTION 12.
The Court instructs the jury that for the unlawful performance of a lawful act to constitute manslaughter, it·must
be an act as, in the light of the facts and surrounding circumstances the defendant could see would probably result in
d~ath or serious injury and was intentionally done in a manner incorwpatable with regard to others. And if under the
circumstances· you have any reasonable doubt of this condition to exist, you should find the defendant not guilty of manslaughter.
· .
·
Refused.

G.M.
INSTRUCTION 13-D.
page 39 ~
The Court i~structs the jury that the defendant was in the
road where he had a right to be, and if he was conducting himself in a lawful manner and was attacked by Ray Bolling,
he was not required to submit to an assault or injury, and
he had a perfect right to resist force with force sufficient to
repel same, and if in so doing it reasonably appeared to him
that Ray Bolling if not stopped would beat him and otherwise
do him serious bodily harm, he was not required to wait until
he was hit or caught, but he had the right' to pull his pistol
for his defense, and if after having done so, it reasonably appeared to him that by shooting the said Ray Bolling he might
deter or stop him from his impending course of conduct he
had the right to do so, and if in so doing, he shot and unintentionally shot and killed the deceased, he is not guilty of
any offense except such as the law will excuse.
.

Simon Boggs v. Commonwealth of Virginia
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INSTRUCTION 14-D.
The Court tells the jury that when a man is attacked without provocation or on small provocation by another he need
not retreat· but may advance to the attack and meet force
with force until the attack is repelled only being required not
to use more force than reasonably appeared to him at the
time ~ecessa:.ry to relieve his person from said attack, and if in
so doing Woodrow Mullins was unintentionally killed, then
the killing of said Woodrow Mullins is excused in law.
Refused.
G.M.
INSTRUCTION 16-D.
The Court instructs the jury that the burden is not on the
defendant to prove that the killing of the deceased, W oodrqw
Mullins, was accidental, but on the contrary the burden is on
the Commonwealth to prove every element of the offense it
claims the defendant has committed. And if the evidence in
this case, taken all together, raises in your minds a reasonable
doubt as to whether or not it was accidental or intentional,
then it is your duty to find the act accidental.
Given.
G.M.
page 40 ~

INSTRUCTION 13-D.

The Court instructs the jury that the defendant was in the
public road where he had a right to be, and if he was conducting himself in a lawful manner and was attacked by Ral Bolling, he was not required to submit to an assault or injury, and
he had a perfect right to resist force with force sufficient to repel same; and if in so doing it reasonably appeared to him that
Ray Bolling if not stopped would beat him and otherwise do
him serious bodily harm, he was not required to wait until he
was hit or caught, but he had the right to pull his pistol for
his defense, and if after having done so, it reasonably ap. peared to him that by shooting the said Ray Bolling he might
deter or stop him from his impending course of conduct he
had the right to do so, and if in so doing, he shot and unintentionally shot and killed the deceased, he is not guilty of
any offense except such as the law will excuse.
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INSTRUCTION 14-D.

The Court tells the jury that when a man is attacked without
provocation, or on small prov-ocation by another he need not
retreat and may meet force with force until the attack is repelled only being required not to use more force than reasonably appeared to him at the time necessary to relieve his person from said attack, and if in so doing Woodrow Mullins was
unin,tentionally killed, then the killing of said Woodrow Mullins is excused in law.
page 41 ~

INSTRUCTION 17-D.

The Court tells the jury that they cannot disbelieve the
defendant just because he is the defendant but that it is their
duty to .consider his evidence along with the other evidence in
the case an,d give it such weight as they believe it is entitled
to.
Refused.

G;.M.
INSTRUCTION 18~D.
The Court tells the jury that they have no right to punish
the defendant for being drunk. the night before the homicide
nor have they the right to punish him for his treatment of his
wife.
page 42 ~

INSTRUCTION D-19.

The Court further tells the jury that one who consents and
by his presents at the place of the commission of a crime by
another encourages the commission of said crime is equally
as guilty as the person who comniitts the offense.
Refused.

G.M.
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INSTRUCTION D-20.

The Court tells the jury that the law presumes the def endant has a good character unless and until his guilt has been
established by the Commonwealth beyond all reasonable doubt,
~d this presumption goes with him through the entire trial,
and applies at every stage thereof.
Refused.

G.. M.
*
page 48

r

*

*

*

Rec'd and filed Jan. 16, 1957.
LEE STANLEY
Dep. Cle;rk.

In the Circuit Court of Wise County Virginia.
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To Will Bond Lay, Clerk Circuit Court Wise Co.
Notice is hereby given that Simon Boggs Appeals in the
above styled case and will apply to the Supreme Court of
Appeals of Virginia for a writ of error and Supersedeas.
ASSIGNMENTS OF ERROR.
A. The court erred in overrulling the motion in writing for
a new trial. On this assignment the court is directed to the
following subdivisions contained in said written motion.

1.
The court erred in refusing to exclude from the jury the
details of the trouble between the defendant and his wife the
night before the homicide.
I. Refusal to exclude and strike from the jury the part
of the opening statement as to these matters.
II. Refused to strike these matters from the evidence on
motion made at the conclusion of commonwealth's evidence.
III. Refused to exclude such evidence from the jury when
objection made at the time of its introduction.
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2.
. The court erred in failing to exclude the statment of witness
that defendant hunted his wife with pistol in one hand and
flashlight in other and stating he would kill the damed whore
if he could find her.

3.
The court in refusing instruction D-18 as originally offered
telling the jury that they were not to consider the defendants
treatment of his wife and his condition for sobriety the night
before the homicide.

4.
The court erred in ref using· to discharge the jury upon motion duly made at the time the bloody clothing were paraded
b.efore the jury because of the prejudice set up in the juries
mind by tlie outcry of the deceased widow and the common.tion
caused in the court room by the bloody clothing.

5.
.

.

The admission over objection of the bloody shirt in evidence when the course of the bulit had been fully established
by prior evidence.
page 49 ~

5-A.

(5) The audience in court room audiably agreeing with the
Commonwealth when the defendant testified that he did not
take away or was not hunting her or words to that effect.

6.
The admission over objection that the defendant when in
custody refused to give the Commonwealth's attorney sta.tment of the charge and the happenings at the time ·of the
homicide.
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7.
The illegal attact on defendants character and reputation
by reading by the Commonwealth of order of conviction of
defendant from the Law order book of defendants conviction,
of a misdemeanor when counsel for Commonwealth knew same
was not admissable. The intentional asking defendant about
his stay in Petersburg and at Mill Point and how long when
Commonwealth knew the jury would know this was on a con,viction in the Federal court and was not admissable directly.
Also question by Commonwealth of defendant about his divorce from. his wife from a former-marriage to her.

8.
The court erred in refusing to strike from the jury consideration of the statment of Fred Greear in the closing arg11ment that Robbery in Virginia was the taking from the person of another of property with the intent to convert it to his
own use. The courts refusal upon motion to strike that part
of the closing argument from the consideration of the jury.

9.
The verdict was contrary to the evidence and without evidence to support it.

B.
The court errored in giving instruction '' C. ''

C.
The court errored in not giving instruction D-19.

D.
The court erred in failing giving D. 18 as first offered.

E.
The court errored in giving instruction N.

F.
The court erred in failing to give instruction·D. 10.
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G.
The court erred in failing to give instruction D. 19 or if
same was not properly worded in giving one emboding the
law on the subject properly worded.

H.
The oourt erred in allowing evidence of how much money
the deceased had in his pocket the day before the homicide and
how much he usually carried and how much he had after he
was killed. The action of the court in ordering ·the
page 50 ~ jury to -disregard this did not cure the error.

I.
The court erred in refusing to strike from the jury that
there was no attempted robery because there was no intent to
appropriate to his own use.

K.
The court erred in refusing to set aside the verdict of the
jury because of the cumulative error committed during the
trial and because there was no evidence to sustain the Commonwealths contention that there was actual intent to kill the
deceased and a new trial should be granted the defendant
by the Supreme Court for the same reasons.
SIMON BOGGS, Defendant
By G. MARK FRENCH Counsel.
Clintwood, Virginia. ·

•

*

•·

*

*
page 4 ~
(Mr. Long and Mr. Greear not in the courtroom
for the first few minutes).
Mr. French: The Defendant is ready. We would like to
have a pretrial conference with the Court first.
The Court: Very well. Suppose we go into chambers.
There are two cases. Do you want to go into both cases T
Mr. French: They indicated they wanted to try the murder charges. That will be the only one tried.
.
(Mr. Long and Mr. Greear entered the courtroom).
The Court: Mr. French indicated he was ready, but he
wants a pretrial conference with the Court and counsel.
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IN CHAMBERS.
Mr. French: We fear that the Commonwealth will inadvertently put in something about the fight between him and his
wife, more than the law allows, and we want the Court's
opinion as to whether they can say anything about the fight
between him and his wife other than he had information and
not that they had had a fight, and not to tell even who had
given that in.formation. Anything more than that would be
hearsay, and to say the wife had told him might require us to
put her on as a witness. Brut the law says we need not put
her on, unless we want to ..
Mr. Greear: She can't testify.
Mr. French: She can't testify 'without our consent, and. that
must not be commented on by the Commonwealth. If they
say she told him so and so, that would be a comment by the
Commonwealth Attorney, which is prohibited by the
page 5 ~ law.
Mr. Greear: We think he is correct, but it
wouldn't be hearsay. We. don't intend to ask anything Mrs.
Boggs-said. It would be mentioned, but what she said about
it won't be mentioned.
Mr. French: And what anybody said other than they had
difficulties.
Mr. Long: Some witnesses may testify they saw her and
saw her condition, something of that sort.
Mr. French: But they can't say what caused her condition.
And the other thing is that Ray Bolling has been convicted
of a felony. He confessed to manufacturing ardent spirits,
but his penalty was a $50.00 fine and that was suspended·.
We think that we would be entitled to ask him if he had been
convicted of a. felony,. and if so, he could answer. All that is
material to the case will be that he was convicted of a felony
and that goes to the weight of his evidence.
Mr. Greear: I think he can do more than that. He wants
to ask the Commonwealth's witness if he has been convicted of
a felony. One time he was convicted for manufacturing
liquor, with a $50.00 suspended fine.
·
'Fhe Court: You could ask him what the felony was ..
Mr. French: We except to that.
The Court: Have you got any authority on it?
Mr. French: I think the Court says he may be asked that
and it goes to the weight of his evidence, and if you go on to
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explain it that would be an, extension of what the
page 6 ~ Coµrt says, and they have the right to ask Boggs if
he has been convicted of a felony. We don't want
them to ask him how many felonies.
The Defendant, Simon Boggs: I have only been convicted
of one felony.
.
The Court: Is that for selling liquor?
Mr. Boggs: No.
The Court: I don't know of any exceptions.
.
Mr. Greear: We would ask him if he had been convicted
of a felony.
.Mr. French: Greenleaf says that is all they can ask him,
and the details of the felony are not material for the trial.
Mr. Long: You could ask the number of times they h~d
been convicted of a felony.
Mr. French: That is not right, and that would be proving
other offenses and go to his character, which weMr. Greear: Or for the purpose of going to the credibility.
Mr. French: If you ask for more than one, it would be
bringing character before the jury. We think he is protected from that.
Mr. Long: If one would bring it, I think more tha:q one-·
The Court: Who are you talking about there nowr
Mr. French: The defendant. If they ask if he has been
convicted of a felony, if he says, "Yes," that ends it.
The Court: Have you got any authority on it?
Mr. French: Greenleaf.
Mr. Long: You can't show us in Greenleaf if a man has
been convicted three times you can't ask him if he
page 7 ~ has been convicted three times. That would come
up at the time it arises.
Mr. French: You fellows will ask him if he has been convicted. We want to bring that to your attention.
The Defendant: One felony and I got a full pardon for
that. A whisky charge four gallons of whisky.
The Court: You all seem to be agreed on it. All you can
ask either one is "Have you been convicted of a felony?"
· Mr. Greear: No, it won't be· just that. If he asks Ray
Bolling, we are g-oing to ask what he was convicted of.
The Court: He will say for manufacturing liquor. You
both have that right. Jf you take one of their witnesses and
ask if he has been convicted of a felony, they can ask him
what it was. If they ask your man that way, you can a.sk
him if you want, what it was.
.
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Mr. Fren_ch: That's right. But the man that asks the
question can't ask what the felony was. The man cross examining can't ask what the felony was.
The Court : The man cross examining him ean 't. .A,. man
wouldn't be cross examining. Yes, he would be:
Mr. French: He can't say then, "You have been convicted
of the felony of murder.''
·
The Court: The man representing him can ask him what
it was.
Mr. Greear : Simon said he wasn't convicted but once, but
if we can find more records than that, we can ask him if. he
has been convicted this time and that time.
Mr. French: I am afraid not. If you ask that
page 8 ~ question before the jury, we think it wUl prejudice
the jury by bringing his character before the jury.
The Court: What is the use of asking if he has been convicted once Y That gets his character.
Mr. French: No that is just his credibility.
Mr. Long: Two or three times would affect his character?
Mr. French: A man used to couldn't talk if convicted of a
felony.
The Court: I don't sec any use of mixing up too many
of them, and I believe I will let you ask any witness you want
if he has been convicted of a felony. If he says, "Yes,'' you
stop at that.
Mr. Greear : We have the right to show the records.
Mr. French: That is only when he denies it.
Mr. Greear: We can show the record when he denies it.
Mr. French: 1 think not. That is just what you said.
That is what Greenleaf says. You can just ask him that question.
Mr. Greear: Those things would come up along in the
trial. They might.not have to be asked.
The Court : Are you going to try the murder charge first Y
Mr. Greear : Yes.
The Court: You have got '' attempted murder'' here
against Ray Bolling. Shall I ask the jury if they are related
to Ray Bolling also Y
Mr. Long: No, that wouldn't make any difference here.
The Court: I understand it is a different transaction.
Mr. Greear: No, it all happened at the same time,
rig-ht close together.
page 9 ~ Mr. French: It takes into it the intent. That
makes Ray Bolling a party to that, and the Court
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should ask if they are related to Woodrow Mullins and Ray
Bolling.
The Court: No more than any other witness f
Mr. French: Oh, yes.
The Court: These are separate indictments, They are
both dated the same time, September 28th, same grand jury,
and I "don't think it would be necessary just offhand to ask if
they are related to Ray Bolling unless the attempt to kill
·and the killing was all in one transaction. If it was, probably they should be asked whether they are related to Ray
Bolling. I had better ask the jury if they are related to Simon
Boggs or Woodrow Mullins or R.ay Bolling.
Mr. Greear: All right, sir.

*

*

*

*

IN CHAMBERS:
Mr. Greear: I expect we will have to question the jury on
that, with reference to the death penalty, whether they have
any conscientious scruples against inflicting the death
penalty.
page 10 r The Court: That would take us another day
getting a jury.
Mr. Greear: I appreciate that, but that is the way we want
it.

*
page 12

*

*

*

*

*

~

*

*

IN CHAMBERS:
Mr. French: We object to the charge by the Clerk in that
it stated first degree murder, and under the indictment as we
view it, it is only for second degree murder ;,that there is no
intent stated. It has to be done with aforethought.
Mr. Long: It is a statutory form which has been upheld.
Mr. French: I don't think it has been upheld as to that.
In Com.monioealth v. Gibson, two cases, Page 70, it says that
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it has to be charged "done with malice aforethought.'' All
this indictment says is "did murder and kill feloniously and
unlawfully. That is where it is done feloniously and unlawfully, but there has to be aforethought to make it first degree
·
murder.
Mr. Long: That used to be the old way,. but under the statutory forms, which have been upheld by the Supreme Court,
it isn't necessary to do that.
page 13 ~ Mr. French: If you said ''kill with malice aforethought'' that would be murder in the first degree,
but as it is, it is second d~gree, and the case is Commonwealth
v. Gibson, two Virginia cases, Page 70.
Mr. Long: In the Code, Section 19-140: (Reads this section). It is exactly in the form of the statute in the case of
homicide. It gives the form; it speaks of the form. Its purpose was to eliminate excessive wordage used in the old commercial law forms. The Hurd case. I was in that case. That
was one of the objections raised and they upheld it.
The Court : Was he convicted of murder in the first degree Y
Mr. Long: Yes. He was sent to the penitentiary for life,
I believe. It was reversed on some other point. Hurd, that
was for killing Grover Gray over there.
·
The Court: What was your motion Y
Mr. French: We excepted to the charge made by the Clerk.
The Court: Motion overruled.
Mr. French: We except.

•

•

•

•

•

OPENING STATEMENT BY MR. ASBURY:
Court please, and you gentlemen of the jury, the defendant
in this case, whose n_ame is Simon Boggs, lives just out of
Pound near Flat Gap in a little trailer over there.
page 14 ~ His attorney is G. Mark French. Mr. Long and Mr.
. Greear have been employed to assist the Commonwealth in this case. Simon Boggs is charged with murdering Woodrow Mullins and it happened on Friday morning,
I believe, September 28th. As you know, the law in Virginia
is that all homicides are presumed to be murder in the second
degree. The burden is on the Commonwealth to raise it to
murder in the first degree, a.nd of course the burden is on them
to lower it.
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Simon, Boggs was employed by Woodrow Mullins, the deceased, and drives a coal truck. One of the other prosecuters,
Ray Bolling, who is a brother-in-law of Simon Boggs, is or
was employed by Woodrow Mullins and drives a coal truck
from Hale Gap, which is up above Flat Gap. Vvoodrow
Mullins, the deceased, operated a number of coal mines and
had one, the Dobber, which he operated with Fitzhugh Cantrell. When Fitzhugh Can,trell died; he continued to operate
it with Mrs. Cantrell, the widow, and was so operating at the
time he died. He had another mine which he operated with
Chester Bolling called Hale Gap Coal Company.
To give you the background of how it happened, Simon
Boggs the night before the murder, had been drinking real
heavily and he had trouble with his wife and went over to a
neighbor's house by the name of Callie Bowman. He got
over to this neighbor's house and had a flashlight in one hand
and a gun in the other. He was over there the night before
the murder looking for his wife at Bow.man's. They told him
she wasn't there and he called them liars. He was very
drunk, carrying on, and then left Bowman's and
page 15 ~ went to Bolling's. And when Simon Boggs' wife
came into the Bolling house, they didn't turn the
lights on because they were afraid of Boggs. She was hurt,
beaten up. You will hear the evidence in the case; she was
beaten up considerably. Simon Boggs' wife was a Bolling
before she was married, and she had a brother by the name
of Ray Bolling.
When Simon came to the Bowman house looking for her,,
she wasn't there, or at least he couldn't find her. He had a
gun in one hand and a flashlig·ht in the other, still looking for
her. She got out and got to somebody else's house. Ray
Bolling come and got his sister, Pauline Boggs, and took her
to her father's place. Nothing more happened that night.
Next morning Ray Bolling went over to Simon's brother's
house, named Pod Boggs. They had been hauling coal from
Hale Gap. Sometimes when the "gon '.' was filled, they would
leave the tr~cks parked at the ramp. If they had no way to
dump that mg-ht they would go back next morning- and dump
the trucks. On the night of the 27th he had left his truck
at the ramp, and Ray stopped by Simon's house and said he
would dump his truck for him. Simon said, ''My truck is the
first in line. You go dump my truck and I will come on and
go to the· dock.'' Ray dump~d Simon's truck, come back to
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the Texaco Service Station. Winfred Stallard runs it. He
saw Simon in there. Ray went from there to the mines which
Woodrow Mullins operated. The mine is located off the main
Flat Gap Road; it must be 1/4 or 1/2 a mile; the
page 16 ~ road has been bulldozed out; ruts about that deep
(indicating.) On, the night of the 27th it had been
raining and the mud was mucky and it was hard to get in and
out. Coal trucks go over that road pretty regular, and Simon
Boggs had gone to fill his truck up, possibly made one trip
this morning or maybe this was the first trip. The evidence
will show.
Ray Bolling went to Woodrow's mine. After you travel
1/2 mile you get to where it is located and there is a little forks
in the road. One fork goes up the hill to Dobber. That is
the one that Woodrow Mullins operated with Mrs. Fitzhug·h
Cantrell. Another road to the left goes to Hale Gap, which
Chester Mullins and ·woodrow ran. There must be about 50
yards between the two mines. ,Voodrow Mullins had a Jeep
parked on the upper road, and Clyde Mullins, one of his employees, had a power saw. They were cutting a dead tree into
blocks that long (indicating) for kindling. Ray Bolling went
to talk to Woodrow Mullins and Clyde, and Simon Boggs went
on down the lower road tq Hale Gap to load up. When Simon
come back up to the forks he stopped his truck. Ray Bolling
went down, to the road .to meet him. Ray knew Simon had
beaten his sister up that night. Simon got out of his truck
and met him at the forks. Clyde and Woodrow Mullins bad
stayed on where they were cutting logs.
When Simon Boggs got out of the truck he come over to
Ray and he asked him if he had a drink of liquor. He said
he didn't, but he thought the fellows on the hill had some.
They started up the hill to get a drink. Woodrow
page 17 r Mullins, the deceased, then come to the forks where
the two of them was at. Ray took out his gun and
put it on Simon Boggs and he said '' Simon, where is your
gun?" Simon said, "I left it at my brother's, Pod's.'' Ray
Bolling knew he was used to carrying a gun, that Simon was.
He, Simon, had on a leather jacket, the short type, where you
could see. He looked and didn't see the prints of the gun in
his pocket. He asked Simon, ''Where is your gun 7'' He
said, "It is over at my brother's, Pod's." Woodrow was
standing there and Ray took this gun and handed it to Woodrow Mullins, the deceased, who was standing about six feet
to the right of him. He said, "You hold the gun" and he took
off his coat, Ray Bolling took off his coat and laid it on the
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truck. Ray said, "I'm going to see if you can whip me like
you did my sister last night." Clyde Mullin,s could see Ray
Bolling take off his coat and could see nothing in his hand.
Immediately as soon as he turned the gun into the neutral
hands of Woodrow Mullins, Simon, Boggs reached back in
here (indicating); he had his gun stuck in here; he pulled it
out, he said, '' Oh, yes, you were going to murder me.'' Ray
Bolling said, ''No, I was just going to see if you could whip
me like you did my sister.'' Simon turned to Woodrow Mullins· and said, '' Throw down that gun.'' Woodrow didn't
throw it down. He told him again to throw it down and
Woodrow tossed the gun in the mud. When he did that, Simon
Boggs jumped back and shot the :first time at ~y
page 18 ~ Bolling, and the first time he shot it hit to the left
of Ray Bolling, went right by his coat here. The
next time he shot he hit Ray Bolling right here in the
shoulder.. He whipp~d-all the shots were very fast-·he
whipped and shot at Woodrow Mullins, who was standing
there not doing anything, put a bu]jlet through here (indicating) ruptured the aorta and went to the spinal column.
·Woodrow fell in the forks of the road. The :first thing Ray
Bolling did was run up the hill to get help from Clyde and
Link Chester. Due to the noise, I don't think he could hear
the shots. Clyde Mullins. and Ray run back down.. The gun
was still layi11:g in the mud about a yard from Woodrow Mullins' body. He was still living.
Simon Boggs picked up the other gun laying in the ground
and put it in his pocket. Ray Bolling said, '' Simon, let's
throw these guns away." Simon said, "Hell, no, I am keeping my gun.'' Clyde said, '' I will get the Jeep and we will
get Woodrow out of here to the hospital." Simon said, ".Hell,
no, he is already dead.'' But he was still breathing at the
time· and lived for some time after that. They decided· due
to the condition he was in, they better send and get an ambulance, so Clyde Mullins and Ray Bolling went out of the
hollow, went to Ray Bolling's father's to call the Sheriff and
an ambulance. They called Mr. 0 'Dell, an undertaker from
PQund. Link Chester, another miner, come up while they
were gone, looked at Woodrow; and Chester said he must have
lived ten or :fifteen minutes. Sheriff Bolling was called and
arrived on the scene then. Chester Mullins come
page 19 ~ out and said, "What happened?" Simon said
'' They were trying to murder me.'' He told th~
others, one of the miners, substantially the same, story I have
told.
·
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I think after you have heard the evidence, there will be
no doubt that Simon Boggs killed Woodrow Mullins did it
deliberately and wilfully, and I think you wi.ll inflict the extreme penalty after you have heard the evidence in. this case.
Mr. French: We would like to see the Court in chambers.
. IN CHAMBERS:
Pursuant to the motion made before the Court yesterday,
we move to strike out the statement made to the jury that
Simon Boggs was drunk the night before and that the people
hid from him in the· house and that he had beat his wife up.
We think that is prejudicial to the defendant and shows commission of other offenses, not the one being charged for, and
all the Commonwealth is entitled to state to the jury was that
he had information that he had beat his wife up and not state
it as a fact that he ran around drunk trying to hunt for his
wife and that he ·did this the night before. We think that is
prejudicial. Statement of other offenses a;n,d. prejudicial to
the defendant.
Mr. Greear: We take the position that Mr. Asbury could_
have gone much further than he did in the statement. He
didn't state anything about Simon beating his wife up. That
wasn't mentioned. He said she came to this house and was
·
in bad condition. Those are the words he used, and
page 20 }- that is all he said. We don't know he beat his wife
up and we don't charge he did. We do know the
stated what happened before the shooting occurred and Ray
Bolling told him, "I am going to see if you can beat me up
· like you did Pauline.'' It is part of what he said and part of
the res gesta.
Mr. French: He stated he was drunk the night before.
That is a violation of the law, another crime. Stated he
went through the house and they had the lights out.
Mr. -Greear: That is true. He did have the lights out.
He had a gun in his hand.
.
·
Mr. French: If they had any objection to that they had a
right to take a warrant for this man for beating his wife up
and being drunk, and the whole thing is prejudicial. All they
are entitled to show was he had information he had beat his
wife up.
Mr. Long: We are entitled to show the surrounding facts
and circumstances that led up to the crime. We are not g-oing into the details, who was in the right in the trouble with
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his wife. But we want to ~how what brought it on and I
think we are en,titled to that. That is the only reason it was
mentioned. With ref ere-nee to Simon being drunk, we will
show he was drinking next morning. It was a continuation,.
The Court: Overrule the objections.
. Mr·. Fr~nch: We except.
page 21

~

In the unreported portion of the opening statement for the defendan,t, Mr. French said that there
had been a fight between the defendant and his wife the night
before but the def. was in the right and the defs. wife jumped
on him instead of the def. jumping on his wife and Mr. Fren.ch
stated the def. had been drunk the night before.
French further stated that two years before Ray Bolling
and the def. had trouble as a result of an argument between
the def. and his wife.
(Before the trial of this case, Mr. French, who employed the
court reporter, informed her that he wanted her to report
only the opening statement by the Commonwealth. During
the opening statement by Mr. French, Mr. Greear asked the
reporter to report Mr. French's opening statement,. and the
following is the portion reported.)

•

•

•

•

•

page 27 ~

•
IN CHAMBERS:
The Court: I was wondering whether you g·entlemen desire
to separate the jury.
Mr. Long: No.
Mr. French: No .

•
page 28}

•

•

•

•
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MRS. STELLA MULLINS,
after being duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Greear:

page 29 ~

•

•

•

Q. Did he come to your all's home on-'-the evening before
he was killed next morning?
A. Yes, sir, he did. He come in from work, and do you
want me to go ahead and tell about the money?
Q. Yes.
A. He come in from work and went to take a shower and
he laid his billfold on the mantel and when he come back out
I said, "I have to have some money to· pay for the laundry."
He said, '' There is my billfold on the mantel. Take what
you want.'' I took $10.00. That left a $20, a $5.00 and some
$1.00's, looked like about three one's and all this small change
was doubled up and he had three $100.00 bills straightened
out in his billfold. That was on Thursday before he was
killed on Friday.

. Mr. Fren,ch: Objection; that is immaterial.
The Court: Overrule the objections.
Mr. French: We except to the rule of the Court.

Q. Now, after he had taken the shower, did he go away
from the house that evening Y
A. Yes, he did.

page 30

•

•

•

•

•

••

•

•

•

•

~
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Callie Bowman.
C:l~OSS EXAMINATION.
By Mr. French:

•

•

•

•

page 31 ~

•

•

Q. You don't know what he did with that money he had¥
A. No, I don't, but I checked at the bank and he hadn't
put it in the bank. He could have had ~ore on him than that,
because. he packed a lot of money.
RE-DIRECT.
By Mr. Greear:
Q. Did he ordinarily carry money¥
A. He certainly did. I have seen him with as high as $1,000.00 in his billfold at one time, because I always fussed
at him for packing money.

•

•

*

*

MRS CALLIE BOWMAN,
after being
duly
sworn,
testified as follows :
I
DIRERCT EXAMINATION.
By Mr. Long:
Q. Mrs. Bowman is a little hard of hearing. Is your name
Mrs .. Callie Bowman¥
A. Yes.
Q. · You will have to talk louder now. Where do you live¥
A. Pound, Virginia.
Q. Do you know Simon Boggs¥
A. Yes, I do.
Q. How close did he live to you on September 27th past?
A. He lived, I couldn't tell you how close but he
'
·
page· 32 ~ lived a little ways. .
Q. In talking distance?
A. No, it wasn't in talking distance.
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Q. .Do you remember the time that Woodrow Mullins was
'killed?
A. Do I remember T
Q. Yes, ma 'am.
A. I don't know. ·
Q·. You heard of iU
A. Oh, the 28th.
Q. The night before he was killed, I will ask you to stl\te
whether or not Simon Boggs was at your home T
·
A. Yes, he was.
Q. What was his condition T
A. Well, I would say he was drunk.
Q. Did he have anything with him T
Mr. Fren,ch: I object to what he had with him.
A. He had a flashlight and a gun.
The Court : Overrule the objection.
Mr. French: I except. Save exceptions.

~,

Q. What did he do at your house with the flashlight and

.

A. Hunting for Pauline, his wife.
Q. Was she there at your home T
.
A. No, she wasn't then the first time he come.
page 33 ~ Q. Did he come back to your home again that
night?
A. Yes he did.
·
Q..What did he have that timeT
A. He still had the flashlight and gun.
Q. What did he come the second time forT
A. Well, he said he wanted Earl to take him up. the road.
Q. Earl is your husband T
A. Yes, he is.
Q. Did he agree to take him up the road 7
A. Yes, he did.
Q. What happened then?
A. Well, when Earl opened the door he come on in and .he
was still talking about Pauline. He asked was Pauline .there
and then he flashed the flashlight around, kindly like he was
· ·
. . ,,,.o;.
hunting for her.
Q. Did he go on out then 7
....
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A. Well, yes, he come in and stayed a few minutes and went,
out.
Q. What did he do then f
A. He went out, and Earl went ~>ut to unlock the car, and
Earl must have fastened the front door. He came around to
the back.
Q. Who came around to the back?
·A. Simon.
Q. Where was Earl at that time f
page 34 r A. He. was out there unlocking the car doors.
Q. What did Simon do that time when he came
in?
·A. Well, he came back in and I was in the bed and he flashed
the light around and said, ''I believe you are lying. I believe
she is here' '-tfl,lking about Pauline. He said if he found
Pauline he was going to kill her.
Mr. French: I object, Your Honor.
The Court: Overruled.
Mr. French: I except.
Q. Did he still have his gun the second time or third time?
A: Yes, he did.
The Court: Who is Pauline-his wife f
Mr. Long: Yes, sir.
Q. Between the first and second trips he made to your home,
had Pauline come into your home f
A. She wasn't. there the first time. It was the second time.

Mr. French: I object. The reason for my exception is that
it is immaterial and prejudicial.
The Court : Overruled.
Mr. French: We except:
Q. Where was she the second and third times he came inf
A. The second time she was behind the curtain in my room.
He didn't come in there at that time; he was talking in the
kitchen; then when Earl came to take him out the road he come
around the kitchen way and Pauline said she heard-

page 35

r

Mr. Long: Don't tell what someone said. Where
was she at that time?
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A. Under the bed.
Q. Did Simon find her?
A. No, he didn't.
Q. What did you do then?
A. I didn, 't do anything. I just laid there in the bed until
he left.
Q..Did you and your hu_sband send her somewhere then?
A. Yes, we did. My.husbandQ. You needn't go into details. I just want .to know if you
sent her away.
A. Yes, we sent her away.
Q. What was the condition of Mrs. Boggs when she came
in there? Don't tell what she· said.
A. She was in pretty bad condition, Pauline was.
Q. In what way?
A. Well, she was bruised around her neck and her mouth
full of blood, and she was beaten in the head here, and her
hair was pulled out behind.
CROSS EXAMINATION.
By Mr. French:
Q. Your husband was right there, was he?
A. Yes, he was.
Q. Is he here today?
page 36 ~ A. No, he isn't.
Q. Does he know everything you know?
A. Yes, he does.
Q. Simon was drunk T
A. Yes, I would say he was.
RE-DIRECT.
By Mr. Long:
Q. Your husband works in Kentucky?
A. Yes, he does. He works in Seco; Kentucky.
RE~CROSS.
By Mr. French:
Q. What time was he at your place lasU
A. I don't hardly remember, but it must have been about
11 :00. It might not have been 11 :00. I don't know. He
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was at my place next morning though at 5 :30. He come over
to apologize that he was sorry, he shouldn.'t never come over
there. He wanted to know if he said anything out of the waY..
Earl toldhim-"No."
Q. Earl told him the truth?
Mr. Long: I object to that.
The Court: Let her answer.
A. Yes, Earl told him the truth. He didn't threaten us,
Q. He never said anything out of the way?
A. No, he didn't.
Witness stood aside.
page 37

~

WINFRED STALLARD,
after being duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Asbury:
Q. What is your name?
A. Winfred Stallard.
Q. Where do you live, Mr. Stallard?
A. I live on the south fork of the Pond about 41/2 miles up.
Q. Do you live near Simon Boggs?
A ..Yes, sir.
Q. How far from your house does Simon live f
A. Well, about 200 yards, possibly more there.
Q. Do you recall the day Woodrow Mullins was killed?
A. Yes, sir.
Q. The night before he was killed did you see Simon Boggs?
A. Yes, sir, I did.
Q. Where did you see him au
A. He was at my house the night before that.
Q. What time of night was he ,at your house the night before?
A. About from 9 :00 to 9 :30, something like that. I don't
know exactly.
Q. What purpose did he have in coming to your house?
A. He said he was looking for his wife.
·Q. Did he ha.iVe anything with him?
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A. Yes, sir.
page 38 }

Q. What?

A. He had a flashlight in one hand and ,a pistol
in the other.
·
Q. What did he say he wanted with his wife-Y .
A. He said something about she tried to kill him and he
was going to kill her.
Q. Was he drinking or not Y
A. I would think so. I don't believe-I didn't smell his
breath, his actions,. I would say he was drinking.
Q. Did he come back to your house any time that night?
A. Yes, he was back about half an hour later.
Q. What was the exact words he used about his wife; tell
the jury. ·
Mr. French: Objection.
The Court: Let him answer.
Mr. French: I except; hearsay and too far from the time
of the offense. It shows ·another violation •and not proper to
be shown iri this case.
·
The Court: I overrule the objection at this time.
Mr. French: I except.
Q. Tell the exact words, what he said about his wife.
A. The best I remember he said he was going to kill the
damned whore if he could :find her.
Q. What time did he come back on the second trip T
A. About half an hour after he was there the first time.
Q. What was his purpose on the second trip?
page 39 } A. He wanted to make a phone call for a cab.
Q. Why did he want a cab, do you· know T
A. He said he was going to take his children to his brother's.
· Q. Did he get hold of a cab T
A. I called a cab and he talked to it after I got it. I don't
know whether it come or not?
Q. Did you see him next morningf
A. Yes, sir, I did.
Q. Where did you see him the next morning?
A. He was at the :filling station, he stopped, where I run.
Q~ Where is your station?
A. It is in the Pound, Texaco Station.
Q, Past the main part of town Y
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A. Yes.
Q. Is it on the left or right hand side of the road Y
A. On the left.
Q. Did he talk to you that morning?
A. Yes, he did.
Q. What was his condition that morning with reference to
whether or not he was drinking?
A. Well, he could have been drinking; I don't know for certain whether he was or not.
Q. Did you smell his breath¥
page 40 ~ A. No, I wasn't close enough I don't .think to
·
smell·it.
Q. What was his appearance with reference to being drinking or drunk or sober?
A. I don't know what to say about that.
Q. Tell the jury how he acted.
.
A. He came to me ,and asked me if he said anything to me
the night before to hurt my feelings or anything, if he said
anything out of the way.
Q. Did he act like he was drinking¥
A. He didn't seem to be drunk. He wasn't drunk. He
might have been drinking. ·
CROSS EXAMINATION.
By Mr.· French:
Q. He was very drunk when you first saw him that night¥
A. I would think so.
Q. He was very drunk the last time Y
A. He was still the same way.
Q. He was· very drunk the night before and didn't know
what he was doing!
A. I don't know a.bout that now. He could have been.
Q. He was staggering?
A. He was plenty drunk.
Q. Was he staggering?
A. I don't know whether he was staggering or not. ·
Q. Did you see Woodrow Mullins bring him in there to his
home that night¥
page 41 ~ A. No.
·
Q. You don't know what condition he was in
when he brought him in 7
A. No.
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Q.
A.
Q.
A.

You don't know what condition Woodrow was in?
No.
Did you see scratches and bruises on Simon?
Yes, I· saw scratches on his face.·
Q. It looked like he had been in trouble?
A. He said he had-I don't know-he had been scratched
a few times on his face is all I saw.
Witness stood aside.
after being duly

RAY BOLLING,
testified as follows :

f:!WOrn,

DIRECT EXAMINATION.
By Mr. Greear:
Q. Your name is Ray Bolling?
A. Yes.
Q. How old are you?
A. -Twenty-five.
Q. Where do you live?
A. Flat Gap.
Q. Are you a native of the Flat Gap section?
A. Yes, sir.
Q. Are you married or single?
A. Married.
page 42 ~ Q. Do you have any children?
A. One.
Q. I noticed when you came in you limped a little bit. Are
you crippled in any way?
A. Yes.
Q. How?
A. I was riding a motorcycle in 1948 and a car ran over me.
That injured my hip.
Q. What db you do for a living?
A. I am driving ,a truck right now.
Q. Do you own your own truck?
A. Me and my brother have two.
Q. Did you and your brother own two trucks on September
28th of this year?
A. Yes.
·
Q. Who was driving them at that time?
A. Lovell Mullins wa~ driving one and I was driving the
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other. Before that time he had wrecked one. It was in the
garage.
Q. Lovell wrecked his truck and it w,as in the garage on
September 28th?
A. Yes.
Q. You had one truck to operate that day?
A. Yes.
Q. Since one truck was in the garage, how did you and
Lovell Mullins divide the time on your truck?
page 43 ~ A. Well, I kindly give him about half the work.
Q. You worked halftime and let him work about
halftime?
A. Yes, sir.
..
Q. WhQse coal were you hauling in the truck?
A. Woodrow Mullins and Chester Mullins.
Q. Where did you haul coal from and to?
A. From Hale Gap to Pound, Virginia.
Q. Where is Hale Gap?
A. That is about half a mile from Flat Gap.
Q. If you go up Guest River and ,across the ridge, what gap
is that you go through?
A. You go across Fox Gap into the next ridge and Hale
Gap.
Q. To get to Hale Gap you come across and go through Fox
Gap?
A. Yes.
Q. How far is it from Hale Gap up to the Kentucky line?
A. It is a little over a mile from there.
Q. Which side of this ridge, Hale Gap Ridge, were the
mines located on that you were hauling from?
A. South fork side.
Q. Did you haul down South Fork of Pound River?
A. Yes.
Q. How far is it from that mine to the railr.oad at Pound
where you load the coal?
·
A. About nine miles.
page 44 ~ Q. Do you know Simon Boggs?
A. Yes, sir.
Q. How long have you known him?
A. Oh, close to fifteen years I would say.
Q. Is he any relation to you by marriage?
A. Yes.
Q. What relation? ·
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A.
Q.
A.
Q.
A.

My brother-in-law.
What is the name of your sister whom he married T
Pauline.
How long have they been married T
Nine or ten years. I am not sure.
Q. Where were they. living at this time T
A. About five miles from Pound on the Flat Gap road.
Q; Mr. French in his opening statement mentioned sometime before this it is said you and Simon Boggs had had some
difficulty. Is that correct T
A. We had had a few words; been about four years ago.
Q. What happened at that time?
A. Well, he had beat my sister up.
Q. Simon Boggs had beat your sister up four years ago?
A. Yes, it had been around four years.
Q. What did you do in that regard?
A. I just asked him to whip me like he did her.
Q. Where were you all when _that occurred T
page 45 ~ A. At his trailer at Flat Gap.
Q. Did he offer to whip you, Ray?
A. He threatened to shoot me at the time.
Q. Would he fight you T Did he fight you T
A. No.
.
Q. Did you fight him T
A. No.
Q. What took place regarding that?
A. He said he had a sore hand, he would fight me later.
Q. Then what did he do?
A. I just went on back home, didn't see him any more for
about two weeks. We just forgot about it.
Q. Have there been .any difficulties between you from that
time until the 28th of September T
A. No.
Q. What was Simon doing on the 27th and 28th of September T What was his job at that time Y
A. He was hauling coal.
Q. Where from and where to T
A. From Hale Gap to Pound.
Q. From the same mine where you were hauling?
A. Yes.
Q. Did you all see each other often Y
A. We seen each other every day, but I was off two days
and let Lovell work.
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. page 46

~

Q. While your one truck was down and you let
Lovell Mullins drive, you didn't see him Y
A. Most every day I was off I would go to the mines and
fool around.
Q. How far do you live from that mine Y
A. Near a mile I would say.
Q. Had you worked the day before Y
A. No, sir.
Q. Were you working Qn September 28th Y
A. No, sir.
Q. Had you been around the mines on both days Y
A. Yes, sir, I was up there the day before, that evening.
Q. Now, on the night before this trouble occurred did you
see Simon Boggs?
A. Yes, sir.
Q. Where did you see him Y
A. Him and Woodrow came up to my house.
Q. He and W ooq.row Mullins ca~ie up to your house Y
A. Yes, sir.
Q. What time did they come to your house Y
A. Around 7 :00.
·
Q. What were they there for?
A. They didn't say, just come up to talk with me awhile.
Q. What was Simon's condition at the time?
A. He was drinking.
page 47 ~ Q. What was Woodrow's condition at the time Y
A. I could;n't tell if he was drinking any.
Q. How long did Simon stay there at your hoµse Y
A. Not over twenty or thirty minutes.
Q. What did he do Y
A. He went down to my neighbor's there below the road.
Q. Who was the neighbor Y
A. Buster Napier.
Q. How f.ar does Napier live from you?
A. It is about forty yards.
·
Q. What were you doing there at your house that evening?
A. Well, I had some company. We were having a game of
Rook.
Q. Who was your company? ·
A. Billy Ray Stidham and his wife and Mrs. Ligon from
Mississippi.
·
Q. Did Woodrow stay there while Boggs went to Napier's?
A. Yes, sir.
·
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Q. How long· were they around ther~ altogether that evening!
A. Woodrow stayed until I think it was about five or ten
minutes after nine when he left.
Q. Where was he going at that time 7
A. He said he had to go to the mines and cut the battery
charger off.
page 48 ~ Q. Was that a regular routine?
A. Yes, they had to be cut off every night. A lot
of times Woodrow Sturgill would cut them off for him.
Q. .Somebody had to go do that every night T
.A. Yes.
•
, Q. Was your house on the road coming from Pound to the
minesT
A. No.
Q. You were off that road 7
A. Yes, sir.
Q. Did they pass by the mine before they got to your house 7
A. They could come up North Fork.
Q. If they went up North Fork would they come to your
house first Y
A. Yes.
Q. If they went up South Fork they would come to the mines
first Y
A. Yes.
Q. Do you know which way they came that night Y
A. No, I didn't pay attention to it.
Q. When they left did they go towards the mines Y
A. They went down the road. He said he was going to
the mines. ·
Q. Did Boggs leave with W oodrowY
page 49 ~ A. He was down at Napier's at the time and
Woodrow said he would pick him up.
Q. Mr. French in his opening statement mentioned that
Boggs had left his coat and hat at your place?
A. Yes.
Q. When Mullins got ready to leave, Simon wasn't there T
A. Yes.
Q. He apparently went to Na.pier's and got him and didn.tt
bring him back to your house. ·
· · A. That's right.
Q. After he left what did you and your family do 7
A. Well, Mrs. Liggon, I had taken her home down to her
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daughter's, and so Billy Ray Stidham and his wife sat around
a few minutes and talked. He had come in from service. We
just talked about old times. They stayed around maybe 30
minutes and went home.
Q. What did you all do?
A. Me and my wife went to bed.
Q. Did you receive a telephone call that nighU
A. Yes, I did.
Q. Who called you¥
A. My brother Howard called me.
Q. After your brother called you, what did you do¥
A. I got dressed and went do.wn and got my sister.
Q. Which sister Y
page 50 } A. Pauline.
Q. That is Simon Boggs' wife?
A. Yes.
Q. Where did you get her?
A. At Jack Grubb's.
Q. How far is that from where she and Boggs lived Y
A. I would say that is about 75 to 100 yards.
Q; It is 75 to 100 yards from her trailer house¥
A. Yes.
Q. What time of night was it you were called and went to
get her?
A. I got the telephone call about 11 :30.
Q. How far is it down to their house?'
A. It is about :five miles from where I live.
Q. When you got there did you get out of the car¥
A. No, sir.
Q. Did anyone come with her to your car?
A. Yes.
Q. Who?
A. A lady that stays there with Jack, a daughter or stepmother or something, Bertha Sowards.
Q. Was there any light on at the car at the time?
A. I might have left the park light on.
Q. I mean inside the car?
A. No.
page 51 } Q. When you got back to your home, what eondition was your sister in?
A. She was in pretty bad shape. I almost had to carry
her in the house.
Q. What did you do with her when you got her in?
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A. My wife fixed the bed and put her in bed.
Q. What did you do Y
A. We went back to bed.
Q. Where had your truck spent the night?
A. Down at the ramp.
Q. Down in the Town of Pound at the railroad Y
A. Yes.
· Q. Why had you left it down there Y
A. They had hauled out their cars that evening and we
had to leave our trucks loaded.
Q. How many loaded trucks were left at the ramp that
night?
A. I would say twelve to :fifteen trucks.
Q. Were those trucks in ~e Y
A. Part of them was and part of them pulled off to the side.
Q. Do you know whose truck was first in line towards the
ramp?
4, Yes.
Q. Whose?
A. Simon's.
page 52 ~ Q. Was it necessary to unload his truck and
move it before the others could get to the ramp?
A. I believe that his truck was backed up to the dock or
hopper they dump in.
Q. What did you do next morning then Y .
A. Well, my driver, Lovell :Mullins, came out and he got
in the car with me. We went and got Elmer Phillips and
went to the trailer. Lovell went to Simon's trailer to see if he
was at home ..
Q. Why did you take your driver, Lovell Mullins Y
A. I told them the night before I would take them out to the
trucks.
Q. Did Lovell have any way of getting to the trucks except
.
you taking him in the car?
A. I believe he didn't have a car at the time.
Q. What time was it when he came to your house to ride to
the ramp?
A. Fifteen or twenty minutes till 7 :00.
Q. Who was Elmer Phillips Y
A. He hauled from the ramp for Woodrow Stu11gill and he
had got hi's truek caught ·at the ramp too.
Q. You say you stopped at Baggs' trailer,.
A. Yes.
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Q. Why did you stop at Boggs' trailer?
A. I was to pick up him and take him to his truck too.
Q. You told him you would pick him up the night
page 53 r before?
A. Yes.
Q. Was anyone at the trailer?
A. No.
Q. Had you seen your sister the next morning before you
left home!
A. .She was still in the bed I believe when I left.
Q. When you didn't find Boggs there at his trailer where
did you got
.
A. Down to his brother's.
Q. How far is that from the trailed
A. About 2% miles.
Q. Did you :find him there?
A. Yes.
Q. Did you get out of the truck there?
A. No, I was in a car ..
Q. Did you get out of the car there T
A. No.
Q. Who got out?
A. No one.
Q. Just drove in front of the house?
A. Yes. · .
·
Q. Did anyone come out to the car?
A. Simon did.
Q. At the time he came out to the car, how was he dressed?
A. He had overall pants and work shirt on.
page 54 r Q. Did he. have any kind of coat on then 7
A. No.
Q. Did you notice anything in his pocket at that time?
.
A. I could tell he had the prints of a gun in his front pocket.
Q. What ki!!d?
A. Pistol?
Q. You could see it in his front pocket?
A. I could see the prints of it.
Q. Did you say anything there to him with reference to his
wife and your sister?
A. No.·
Q. Had you thought about speaking to him about that?
Did you have that in your mind T
·
A. I had that in my mind, yes.

Simon Boggs v. Commonwealth of Virginia

47

Ray Bolling.
Q. Why didn't you talk to him there T
A. I just didn't want to say anything in front of the rest
of the family;
Q. What took place between you and Boggs there at the car
in front of his brother's house?
A. He asked me; he first told me he run into some trouble
the night before, and he asked me to take his key and he would
take the kids so they could catch the school bus.
Q. Did he know where Pauline was at that time T
page 55 r A. No.
Q. Did you take the key to his truck T
A. Yes.
Q. Did you go on down to the ramp?
A. Yes.
Q. When you got there what did you all do?
A. I gave the key to my driver and as soon as the ramp
started he dumped Boggs' truck.
Q. Then what did he do with Boggs' truckf
A. He pulled it out to the side and dumped his.
Q. What did you do thenf
A. When they started dumping I went back to my car and
started to get in. Simon and his brother drove up. I told
him we had already dumped his truck, it was setting over
there.
Q. Then what did you dof
A. I went back out to the road at the hard top where it
comes in the highway. I had noticed his coat and hat in my
car. I stopped and gave them to Simon.
Q. Where were you now when you gave him his hat and
coaU
A. Back out at the highway from the ramp.
Q. That wasn't the place when you first saw him when he
pulled up?
A. No, l saw him at the ramp µrst.
Q. Did he have on his hat and coat when he first came down
theref
·
A. No.
page 56 ~ Q. You gave him his hat and coat T
A. Yes.
Q. Was anything said when you gave it to him?
A. No ..
Q. Did you tell him at that time where Pauline was?
A. No.
·
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Q. Then what did you do¥
A. Drove on out to Winfred Stallard's service station.
Q. What took place there?
A. I stopped, I believe, to get a little gasoline. He stopped
and said he wanted to check his oil.
_Q. He came behind you and stopped¥
A. Yes.
Q. Then what did you do¥
A. We went inside the station and the boy working there
asked us did we want a drink.
Q. Who was it that asked you if you wanted a drink?
A. Neal Strange.
· Q. He asked you and Simon if you wanted a drink?
A. Yes.
Q. What was the answer?
A. Simon took a drink, but I told Neal my stomach was
hurting, I didn't believe I would take any.
Q. You didn't take anything to drink?
A. No.
Q. Then what did you do?
page 57 ~ A. He took a drink, checked his oil and went on
to get another load of coal. He went back to the
mines.
Q. What did you do Y
A. I went by his brother's and picked up two of the youngest kids.
Q. He hadn't taken his children to school then¥
A. He had taken the two largest ones.
· Q. You picked up the smaller ones?
A. Yes.
Q. What did you do with them Y
A. Took them to my house.
Q. After you got to your house, what did you do Y
A. I talked with Pauline awhile, then .I came to the store
and stopped to drink a Coca Cola and started on up to the
mines.
Q. On that morning did you have a pistol y
A. Yes, sir, I had one in the car.
Q. What place in the carY
A. The glove compartment.
Q.. Did you take it out of the glove compartment at any
time1
A. When I went around to the mines.
Q. Why did you take it to the mines with you¥
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A. I knew that Simon had a gun. I :figured I might need it
to get his gun.
page 58 ~ Q. Why did you want to get his gun T
A. I knew he would be pretty dangerous with a

gun.
Q. You knew Simon would be pretty dangerous with a
0

gun?'
A. Yes.
Q. Why did you want to take it away from him T
A. I wanted him to see if he could give me a whipping like
·
he did my sister.
Q. Did you have that in mind at the time, that you were
going to give him a chance to whip you like he did Pauline
if he could do it T

A. Yes:
Q. When: you went to the mines what did you do T
A. Woodrow and Clyde Mullins was getting ready to saw
a couple of chestnut trees and I helped them about thirty
minutes.
Q. I believe there are two roads there, are there not T
A. Yes.
·

(Mr. Greear shows photographs to Mr. French).
Q. I show you three pictures here, I believe taken at dif,..
ferent times, of the forks of the road, and ask you if this
truly represents the situation at the forks of the road there y
A. Yes, sir.
Q. Now, come right up to the jury. I guess I better introdee these so I can re~er to them by number.

PHOTOGRAPHS INTRODUCED AS EXHIBITS I AND
II AND MARKED BY THE REPORTER AND INITIALED BY THE COURT.
page 59

~

Q. I show you the Commonwealth's Exhibit 1
and ask you to point out to the jury which road
goes to which mine.
A. This (indicating) goes around here; there are three
tipples; and this is the supply road for the first one and second
one.
Q. Which road was it these fellows were on that were cutting chestnµts T
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A. First tree they cut was on this lower road.
Q. Where was· the next one Y
A. Up here on the upper road.
Q. I show you Exhibit 2 taken with a different camera
from a different .angle. Is that the same forks of the roads t
A. Yes.
(One of the jurors requested to see the picture)
Mr. Greear: I was going to pass them around so they can
all look at them.

Q. Here is a third one Mr. French had 'taken sometime later.
Is' that the same road Y
A. Yes, sir.
Q. Now sit back down Ray. What were they making with
these chestnuts they were cutting?
A. They were cutting it for kindling wood. ·
Q. How were they cutting iU
A. With a power saw.
Q·. Does a power saw make much noise?
page 60 ~ A. Yes, sir, it does.
Q. About how long would you say you worked
with Woodrow and Clyde?
.
. A. I helped them about thirty minutes.
Q. Then what did you do, Ray?
A. Well, Woodrow and I went down on the lower road. I
had walked up through there and throwed two or three little
rocks across the road and filled up a little hole with some
rocks.
Q. Was Woodrow with you when you did that?
A. While I was doing that he had pulled his Jeep to the
lower road and back it up the lower road.
Q. That was after-¥
A. Yes.
Q. He pulled the Jeep out to the forks and backed it up on
the upper road Y
A. Yes.
Q. Where was Clyde Mulli1:1s going with the saw?
A. He was on up the upper road sawing· another tree.
Q. Did you go up there Y
A. No, I don't-Woodrow and I hadn't got up there until
Simon come in and loaded.
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Q. Where was Woodrow when Simon came Y
A. We were down on the lower road trying to pull the first
tree out we had cut when Simon came by to load.
Q. He came by empty to go to the tipple Y
page 61 r A. Yes.
.
Q. Where were you when S~on came back with
his load?
A. I was at the road side, :filled up a little hole an,d started
up the upper road.
Q. What took place when Simon Boggs came along with his
load of coal Y
A. He pulled where I was at, asked me for a drink.
Q. Pulled up and stopped beside you Y
A. Yes.
Q. And asked you for a drink Y
A. Yes.
Q. Did he at that time know where Pauline was?

A. No.
Q. Had you said anything to him about what occurred the
night before Y
A. No.
Q. When he asked you for a drink of whisky what did you
do?
A. I told him I thought the other boys up there had a
driµk.
Q. You were referring to Woodrow and, Clyde Mul\ins Y
A. Yes, sir.
Q. What did he do then Y
A. He asked me to bring a drink down to the truck.
•
Q. What happened?
page 62 r A. I told him ust to go up and get one, get out
and go get it himself.
Q. What did he do Y
A. He got out and we started up the road towards Woodrow and Clyde.
Q. Had Woodrow g·otten up to where Clyde was at that
time?
A. Yes.
Q. He was clear on top of the bank Y
A. Yes.
Q. How far was that from where Boggs had stopped his·
truck?'
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A. About forty yards.
Q. Was it in sight of you all 7
A. Yes, sir.
Q. Was that saw running· at that time7
A. Yes, sir, it was.
Q. What took place as you and Simon Boggs started towards where they were cutting trees¥
·A. I pulled my gun on him.
Q. Just tell exactly what happened 7
A. I asked him where his gun was at and he said, "I have
not got it with me. I left it down at my brother's."
Q. What did he do 7
A. He just stood there.
Q. Did he offer to show you whether he had a
page 63 r gun or not7
A. He pulled hs coat back and showed me in
front.
Q. Pulled his coat back and said, "I haven't got it; I left it
at mv brother's"7
A. ·Yes.
Q·. Did you see any gun when he pulled his coat back?
A. No.
Q. Did you believe what he told you 1
A. Yes.
Q. What did you do then f
A. Woodrow had seen us at the time and walked down to
where we were at.
Q. He had come from cutting trees down there f
A .. Yes.
Q. What did he say when he came up f
A. He said he wished we would forget it and go on. I told
Woodrow it happened too many times already. I told Woodrow to bold my gun, I wanted to see him beat me up like he
did my sister. I gave Woodrow .mY gun and walked back
down four or five steps and pulled my coat off and put it on
his truck.
Q. You mean you all had gotten four or five steps away
from the truck f
A. Yes.
Q. And you walked back and put your coat on the truckwhat part?
A. I put it on the hood.
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Q. Why were you doing that Y
A. I just-I don't know, I just had it cleaned
and didn't want to throw it on the ground.
·Q. You just laid it up so you could fight with Simon Y
A. Yes.
Q. When you turned around what were they doing¥ What
did you dot
·
A. 1 started towards Simon. I told him I wanted him to
see if he could beat me like he did my sister. He jerked his
g1m.
Q. Where did he have his gun Y
A. He had it behind him under his coat.
Q. What kind of gun did he carry Y
A. A .32 Smith and Wesson.
-Q. When he· jerked his gun, what did he do?
A. Well, he cursed and .said, '' God damn you, you thought
you had me, didn't you,'' and so he was on the edge of the
bank when he got his gun out aµd Woodrow was standing
up above. both of us. He got his gun out he circled below both
of us and he told W oodro,w once, '' Drop the gun.''
Q. Say what he said.
A. He told vVoodrl>w, "You drop the gun." Woodrow
didn't arid then he said, "God damn it, I said drop the gun."
I looked over my shoulder like this (indicating). I told Woodrow to throw the gun down. Woodrow pitched the gun to the
side and then Simon says, '' God damn you, you was going to
kill me, wasn't you?'' I said, ''No, Simon, I just was going
to see if I could gi:ve you a good whipping.'' When
page 65 r I said that he started shooting.
Q. How many times did he shoot?
A. Three times.
Q. Where did he shoot first?
A. To the left of me .
. Q. Where did the second shot hit?
A. Hit me in the shoulder.
Q. Hit you in the left shoulder?
A. Yes.
Q. Where was Woodrow Mullins at that time?
A. He ·was about six to eight foot to my right and just
the least bit behind me.
Q. What did he hit with the third shot Y
A. The third shot hit Woodrow.
Q. How did Simon aim it, the third shot?
page 64

r
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A. I don't know.
Q. Was it aimed at Woodrow Y
A. It must have been to hit him.
Q. He was six to eight feet off to your side Y
A. Yes.
·
Q.· When the third shot was fired, what happened to Woodrow?
A. Woodrow fell.
Q. What did you do?
A. I ran to him.
page 6,6 ~ Q. Then what did you do Y
.
A. Well, I checked to see where he was shot.
Q. You mean you looked, in his shirt?
A. Yes.
Q. What did you do then Y
A. Simon came over. We both got to him about the same
time. I asked Simon did- he care to stay there until I got an
ambulance and I stepped up and got Clyde and com,e back
down and Simon and I moved Woodrow over about a foot, I
would say, so we could get the Jeep by. So Clyde Mullins and
I come out and called the ambulance; and Simon told us before .we left to call the Sheriff.
·
Q. Was anybody left there with Woodrow Mullins except
Simon Boggs?
A. No, sir. ·
Q. You just left the two of them by themselves? .
A. Yes.
Q. What was Woodrow's condition when you left him?
A. I didn't know for sure whether he was dead or not.
Q. What effect did this shot in the shoulder have on you Y
A. Well, ~t was just a flesh wound.
Q. Did it bleed an,yY
·
A. Yes.
Q. Will you take your shirt off there so you can show it
to the jury?
page 67

~

(Witness removes his shirt).

A. I fell when he shot. It went in here and came out here
(indicating-) .
Q 1 You did jump as he shot Y
A. When he shot the first time he missed' me; I fell this
way and it hit in this way (indicating).
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Q. Where did you go with the Jeep T
.
A. We went down to my father's store and called the ambulance.
Q. How long was it before you got ·back up there f
A. Well, we came back to the road that turns out to the
mines and waited until Bill O'Dell got there.
Q. How long was that1
.
A. I would say it was 25 or 30 minutes from the time we
left until the ambulance got there.
Q. Now, look right here, Mr. Bolling. Come up here again,
please sir, show us on this exhibit No. 1 as best you can. You
will have to hold it that way so the jury can see. Show where
you all were standing at the road at the time tbe shooting
·
occurred.
A. '\Vell, when the shooting occurred, \V oodrow ~as standing right over here (indicating) and I was here and Simon
was here.
Q. Simon was down near the forks of the road 1
A. Yes.
Q. You all were a little above him?
page 68 r A. Yes.
·Q. I will ask Senator Long if he would help us
and if you would get up and place us just like you were standing. Let one of us be '\V oodrow and the other one be Simon.
(The witnesses places Senator Long and :Mr. Greear to indicate the position of the parties for the Court and jury's
benefit.)
A. I would say that is about rig·ht.
Q. I would be ·simon Boggs 1 A. Yes.
Q. And you in the place you were in and this i's where Woodrow Mullins was 1
A. Yes.
Q. He was down near the forks of this road; he was closer
to the bank and you were in the road f
A. Yes, I was back next to the bank.
Q. The first two shots here and the third one got him T
A. Yes.
Q. Did this occur in: Wise Countv 1
A. Yes, sir.
·
··
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Q. ·Did you go back out there with Mr. O'Dell¥
A. No, I asked him if he woud need me and he said for m,e
to go and have my shouder dressed.
Q. Did you do that¥
A. Yes.
Q. When did you next see Woodrow Mullins¥
page 69 ~ A. I seen him the first night they took him home
and held the service.
Q. Was he dead at that time?
A. Yes, sir.
,
Q. Had Woodrow Mullins taken any part in this dispute
at all other than telling you all he wished you would forget

it¥
A. No.
Q. When Simon cursed him and said, '' God damn you,
throw the gun down'' did he say anything back to him¥
A. No, he didn't.
Q. After the shooting occurred, where was your gun?
A: It was laying in a little ditch that had washed out, where
water washed out over next to the bank.
Q. How far from Woodrow¥
A. It was laying, I would say, three or four feet below him,
two or three foot.
Q. What was the condition of the ground where the gun
was lying with reference to being wet or dry¥
A. It was wet.
Q. Were you armed in any way at the time Simon Boggs
shot you¥
A. No.
Q. Was Woodrow Mullins armed in any way at the time
he was shot by Simon Boggs¥
A. Not when the shooting occurred, no.
page 70

~

CROSS EXAMINATION.

By Mr. French:
Q. You say you came to have your wound dressed?
A. Yes, sir, after.
Q. Did you see any attorney on that trip?
A. No, I didn't.
Q. You didn't see the Commonwealth Attorney?
A. No.
Q·. And you then went on back?

•
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A. I went back to the Pound and saw the High Sheriff. He
wanted me to come back and see the Commonwealth Attorn,ey.
Q. You came then and saw the Commonwealth Attorney¥
A. Yes.
Q. How long was it after the shooting until you saw your
attorney¥
A. Well, the shooting occured a few minutes after nine that
morning and I seen Mr. Asbury about 1 :00.
Q. About four hours; and where was your pistol at that
time¥
A. Well, the Sheriff had it.
Q. You knew that Simon claimed you had the gun when
he shot you¥
·
A. No, I didn't know that.
Q. And you had the gun, you could have had :fingerprints
taken on it as to whether it had vVoodrow's :fingerprints¥
A. I didn't have the gun.
page 71 ~ Q. You told.the Commonwealth Attorney, didn't
you¥
A. No, sir.
Q. The Sheriff had the gun. So now, Ray, you say that you
don't carry a pistol all the time¥
A. No, I don't.
Q. You just carry it on special occasions i
A. Well, no, sir, I trade a lot, and a lot of times you see
me I will have three or four guns, maybe three or four
watches.
Q. You stated before in the· examining trial you just carry
it to kill snakes.
A. A lot of times I stuck it in my truck, carried it on that
account.
Q. You had it this day so as to deal with Simon 1
A. Yes, sir, I did.
Q. You were intending to mop up on him when you left
home that morning1
A. I don't know as you would call it "mopping up,'' but I
was going to see if he could whip me.
Q. Did you think you could lick him t
A. I just wanted to see.
.
Q. You testified on the examining trial you thought you
could lick him?
'
A. I don't think so.
Q. You didn't say you thought you could lick him¥ That
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was here in Wise one day week before last. Do you
remember the time Y
·
A. Yes, .sir, I do.
Q. You didn't say there you thought you could lick him Y
A. I said I wanted to see if he could beat me up like he
did my sister. ·
Q. You didn't say you thought you could Y
A. I don't think I said that.
·
Q. You had been wanting to lick him for some time, hadn't
you?

page 72

~

A. No.

Q. You were up to his place two years ago and found him
in bed, didn't you Y
A. He was laying on the couch,. yes.
Q. You had a gun with you that time?
A. No.
· Q. You told him you wanted to lick him Y
A. I told him I wanted to see if he could beat me like he

did my sister. He claimed he had a sore hand.
Q. He begged you off from licking him at that time¥
A. He said he would later.
Q. You are a younger man than he is?
A. Yes.
Q. You know he had been sick and was going to s_ee a doctor
about having diabetes?
A. No.
page 73 ~ Q. You never heard that?_
A. No.

Q. He is not as strong looking as he was, is he?
A. I can't tell any difference in him.
Q. You got the gun and went on up there, and your business
up at the mine was principally to see him, wasn't it?
A. Mostly, I would say.
Q. And you had seen him that morning?
A. Yes.
Q. And you hadn't said a word out of the way to him?
A. No.
Q. You had been around with him a right smart that morn, ingY
A. Yes.
Q. You were just waiting for a chance to get him out by
himself?

•
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A. Well, I didn't necessarily want him to himself. I-just
didn't want ·to cause any troube down in Pound.
Q. You wa~ted to get him by himself and went up there
to wait on him; you knew he was going to haul another load
of coal?
·
A. Yes.
Q. So you went up there and waited until he went back
to get his load of coal?
A. Yes.
Q. You knew it would take him ten or fifteen minutes?
A. No, it didn't take that long.
page 74 ~ Q. How long?
A. Not over five to ten minutes.
Q. When he went by, you were helping the fellows saw
wood?
A. We were trying to pull the tree out we had already
sawed.
,
Q. When you saw him, you went where you knew he had to
go by you and placed yourself?
A. No, I didn't place myself.
Q. What did you do then if you didn't have yourself placed?
A. I was walking along following Woodrow where he pulled
his Jeep up, picking rock out.
Q. Up there where Woodrow left his Jeep, the defendant's
truck wouldn't go by that place, would it?
A. What do you mean? After he parked it on the hill?
Q. Yes where he parked it.
A. It was on a different road.
Q. You went with Woodrow?
A. No, I didn't go up.
Q. -Xou turned around though; it was about time for Simon
to come?
A. I seen him coming.
Q. You got at the forks where he had to go by?
A. Yes.
Q. You had your pistol?
A. It was in my pocket.
page 75 ~ Q. You had taken it Where did you say you
had been carrying iU
A. In the glove compartment of the car that morning.
Q. Where was your car at the time you waylaid him?
A. I parked it about half a mile away .
.Q. You got the pistol?
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A. Yes.
Q. You got it to deal with Simon¥
A. I thought I might need it.
Q. You got it for that purpose, to deal with Simon; you
didn't think you would find any snakes Y
A. I had seen several around that way.
Q. That wasn't your object that time, and you put it in
your pocket. What pocket Y
A. Coat pocket.
Q. And you went on up there and when he come along you
were standing at the forks of the road tossing a few rocks in
a mudhole?
A. -Yes.
Q. You weren't wanting to fix the road, you were just
waylaying Simon Y
A. No, I had a truck haul by there. I figured I might help
it a little too.
Q. You come all the way from Pound to throw
page 76 ~ rocks in a mudhole Y
A. No.
Q. You had come to waylay Simon?
A. I was up there to see him. I wasn't trying to waylay
him.
.
Q. With a loaded pistol in your pocket. And now Woodrow
had had a little gallon keg setting out there about where·
they were cutting timber before that¥
A. I think so maybe. There might have been one out there.
Q. You had had a drink out of it Y
A. Not that day.
Q. You had out of that keg¥
A. I think so.
Q. You had had two or three out of it that's right, isn't
iU
A. Yes.
Q. You knew Simon liked a drink of liquor along Y
A. Yes.
Q. You knew he would stop and see if there wasn't a drink
in that kegY
A. Yes, I :figured he would.
Q. You had it all :figured out to a fine point just what Simon
would do and just what you would do Y
A. I hadn't studied much about it.
Q. That was your whole business up there, wasn't it Y
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A. I had went to see Woodrow and I had went
to see Simon too.
Q. You knew when he went by he would stop?
A. I figured he would.
Q. And he did just ike you figured?
A. He stopped.
Q. He wanted you to go get him that drink?
A. Yes.
·
Q. You wouldn't do it, you wanted him out of the truck?
A. I told him to get out we would walk up and get one.
Q. You didn't have intentions of walking up and getting
a drink out of that keg?
A. I don't know; I might have.
Q. Are you telling the jury you just lied to him?
A. No, I didn't.
Q. You said, '' Get out and we will go up and get one.''?
A. I did say it, yes.
Q. You didn't have intentions of doing that?
A: I don't know.
Q. There wasn't no drink of liquor up there that you knew
of, was there?
A. There was a little keg there.
Q. It was empty, wasn't it?
A. No, it wasn't.
Q. You didn't have intentions of going up there and get
iU
A. Not at the time; no.
page 78 ~ Q. There wasn't anybody in sight?
A. Yes, Woodrow and Clyde.
Q. There was a Jeep between you and Woodrow and Clyde?
A. Yes, but it is in a curve. They have plenty of room
to see by it.
Q. There is a picture of it isn't it (indicating)?
A. Yes.
Q·. Right there is that stump where they had sawed down,
isn't iU
A. Yes.
Q. You say there is a· curve in that road between where.
you were standing and that stump Y
A. A hill goes here and turns a litte bit. back this way.
Just a little bit of a curve.
page 77

~

Mr. French: I call the jury's attention. He pointed that
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out as a stump right there. He said there was a curve wher~
he was standing up to that stump.
·Q. You say you couldn't see around that curve Y
A. Yes, you can see down there.
Q. And how wide is that road? That was the supply road
where they were sawing the timber Y
A. Yes.
Q. And the timber, the chestnut tree was laying lengthwise
in the supply road?
A. No.
.
page 79 ~ Q. How .did it lay?
A. It fell across it.
Q. Didn't you fellows put it there?
A. Not longways of the supply road. Some of the miners
done that after the shooting.
Q. At that time it was laying right from the stump across
the supply road?
A. Yes.
Q. And he was sawing little blocks off of it?
A. Yes.
Q. He was standing in the road sawing blocks Y
A. He had sawed the lower end off first.
Q. He was standing in the middle of the road Y
A. Yes, on the lower side of the road.
Q. There is a hump in that road Y
A. Yes.
Q. A man standing there-did you ever g·o to look at the
sawdust coming from that tree Y
A. Yes.
Q. It is right in the road Y

A. Yes.
Q. He was sawing that very length off and that left sawdust in the midde of the upper road Y
A. I don't know. I seen two or three places that had sawdust.
·
Q. And that upper road is known .as the supply
.
page 80 ~ road Y
A. Yes.
Q. And standing there where the sawdust was, you couldn't
see down where Simon's truck was, could you Y
A. Yes, sir.
. Q. There wasn't any-you can't see over top of the Jeep Y
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A. You could see beside the Jeep.
Q. Which side?
A. The way it was backed up you would be looking around
the right side.
Q. That is the lower side of the J·eep¥
A. That is the lower side ·of the road.
Q. The . Jeep towards the lower side of the road. And·
Woodrow was right up there where Clyde Mullins was sawing¥.
A. Yes.
,
Q. Aud then you pulled the pistol on Simon¥
A. Yes.
Q. And told him, '' Here is your damned drink of liquor''¥
A. No.
Q. Isn't that the very words you told him?
A. No.
..
Q. And he throwed his hands up¥
A. No.
Q. Didn't it scare him when you put your pistol in his.
stomach¥
page 81 ~ A. I just pulled mine out and asked where his
was at.
Q. You pointed at him?
A. I don't know that I did. I aimed mine towards the
ground most of the time, I think.
Q. You expected to take his. gun off him?
A. Yes.
Q. You never pointed it at him?
A. I might have glanced it at him. Most of the time I
aimed towards the ground.
Q. Didn't you point it at him and say, "Here is your
damned drink of liquor''?
A; No, I didn't say anything about '' there is your drink of
liquor''.
Q. You said, "Where is your gun?"
A. Yes.
Q. You were aiming to rob him?
A. I just wanted· to get his gun.
Q. It wasn't your gun, was iU
.A. No.
.
.
Q. You didn't have a right to take it off of him?
A. I didn't want to start trouble with him and him have a
gun.
Q. You went up there to start trouble?
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A. I wanted his gun.
Q. You are no law officed
page 82 r A. No.
Q. You had no warrant for him?
A. No.
Q. He told you he didn't have a gun?
A. That's right.
Q. You had seen him that morning with a gun?
A. Yes.
Q. Where had you seen the print of his gun that morning?
A. Had it in his right front pocket.
Q. You searched his right front pocket and couldn't find
a gun?
A. I didn't see no prints. I didn't search him.
Q. You didn't look at his clothes until you. put the gun on
him? If you had looked at his pocket close and hadn't seen
a gun you wouldn't pull a g,m on him?
A. I knew he would have one with him. I was pretty sure.
Q. You knew he wouldn't fight¥
A. I didn't know he wouldn't.
Q. You never heard of him having a fist fight?
A. He had told me about having a fist fight.
Q. You were aiming to have a fist fight?
A. If he would fight me.
Q. If he wouldn't fight, you were going to fist him anyway?
A. I don't know. I never thought that over.
page 83 r Q. If you thought that over, wasn''t you aiming
to beat him in an inch of his life? Wasn't you
going to leave his eyes swelled shut?
·
A. I didn't say anything about that.
Q. Wasn't you going to leave blood running out of his nose
and ears? Was that vour intention?
A. No, I wanted to· see if he could whip me like he did my
sister.
.
Q. You were aiming to knock his teeth down his throat?
A. No.
Q. He wouldn't have been able to talk for a week if you
hadn't stopped?
A. I don't figure that I was that much of a man. I got
crippled and I am still crippled.
Q. Being crippled in the foot don't stop you from :fighting?
A .. It isn't in my foot. It is my knee and hip.
Q. That might hinder you from running.
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A. I have had that arm bruised and ''stove'' u_p.
Q. You weren't aiming to run that day?
A. I didn't figure I could.
Q. You didn't think it was necessary to do any running?
A. I hadn't thought anything about it.
Q. You were just going to mop up on him and then he pulled
his gun on you, and went to shooting?
page 84 r A. He pulled his gun.
Q. And how far apart where the shots?
A. Just as fast as he could shoot.
Q. He is ·a nervous man, isn't he Y
A. I don't know.
·
Q. You have known Simon and you know he is a sickly,
nervous fellow?
A. No, I don't. know that.
·
Q. So he pulled his gun and went to shooting as quick as
he could pull it?
·
A. Yes.
Q. You thought he was shooting at you?
A. ·He hit me once. He must have been.
Q. You testified before in the examining trial that you,
thought he was shooting at you.
A. He was shooting at me. He wasn't shooting at Woodrow as far as I know.
Q. Him and Woodrow had always been good friends T
A. As far as I know.
Q. He owned the truck and had been hauling coal from
Woodrow's mines?
A. Yes.
Q. You owned a truck and hauled coal from Woodrow's
mines?
A .. Yes, I had two there.
Q. Woodrow tried to keep this down?
page 85 r A. He asked us to forget about it.
Q. Woodrow wouldn't have had that fight on his
·
job if he could have helped it, would he?
A. I don't know. He never said anything about it. He
said he wished we would f org~t it.
;
Q. You know that to have a· shooting match on a coal job,
that hurts business T
A. I don't know whether it would or not.
Q. Woodrow was a good businessman Y
A. Yes.
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Q. He di~n't allow anything like that knowingly to go on
around his place Y
A. I never did know anything like that happening before.
Q. Woodrow brought Simon up to your place?
A. Yes.
Q. You had liquor up there Y
A. No.
Q. You tlidn 't have liquor in the house?
A. No.
Q. Are you positive of thaU
A. I think I had maybe two or three beers. I· didn't have
whisky.
·
Q. You drink liquor when you get a chance?
A. Not very often.
Q. Woodrow had liquor there then?
page 86 ~ A. Not as I know of.
Q. Was Simon drinking when he got there?
A. Yes.
Q. Didn't Woodrow give you liquor there?
A. No.
Q. You didn't drink Woodrow's liquod
A. No.
Q. Simon didn't have liquor, did he?
A. Not as I know of.
Q. He was drinking other people's liquor?
A. He didn't have any with him as I know of.
Q. But yon saw the effects of liquor?
A. Yes.
Q. You had women around there?
.
A. There was two women, some of my neighbors visiting.
Q. Woodrow stayed there some time?
A. Yes, he stayed about an hour and a half to two hours.
Q. He walked into your place?
A. Yes, from out where he parked.
Q. He had his coat there, had his coat and hat on when he
went in there, Simon did.
A. Yes.
Q. Had hi,s coat and hat on when he went in?
A. Yes.
Q. He stayed around there some?
page 87 ~ A. Stayed ten or fifteen minutes.
Q. Didn't he stay longer than that?
A. He might have stayed :fifteen or twenty minutes, something like that.
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'Q.
A.
Q.
A.
Q.
A.

0

When he left he could hardly walk T
He could walk, but he was high.
He was a heap wors~ when he left than when·he went in?
No.
He was so far gone he left his hat and coat?
No.
Q. Where did he leave _them T
A. He left them there, but he wasn't that drunk. He went
to Napier's. When Woodrow left Simon was at my n~ighbor 's. Woodrow never thought to pick up his hat and coat.
Q. It wasn't hot enough that this man took his coat off T
A. It was warm inside the house.
Q. It w.as so hot he hat to take his coat off?
A. I don't usually wear a coat in the house.
Q. Anyway he left his hat and coat at your place!
A. Yes.
Q. And he went staggering away from your place?
A. No, he wasn't staggering.
Q. Did you see him any more after that T
A. He came back up in 45 minutes to an hour.
Q. He was so drunk he couldn't think about his coat T
A. He wasn't that drunk. He set and talked ten
page 88 ~ minutes and went back down.
Q. Did you see him any more after that?
A. No.
Q. Next day you got his hat and coat and took it down for
him?
A. Yes, sir, next morning I put it in the car.
Q. Just a friendly act you were wanting to do for Simon?
A. I started out of the house and my wife said, '' Take his
coat and hat and give them to him.''
Q. Wasn't that part of your plan to keep him from suspecting you were going to jump on him T
A. No.
Q. You had everything else planned out T
A. No.
Q. You had planned out how he would stop at the forks of
the road and get a drink at the keg?
A. No.
Q. And there wouldn't be anybody around and you went
up there with a pistol and you didn't know Clyde and Woodrow would be on the hill T
A. I knew Woodrow would be there.

68

Supreme Court of Appeals of Virginia

Ray Bolling.
Q. You didn't know he would be in sight of the forks of
the road?
A. I knew he would be there after we started sawing.
·
Q. But that didn't stop you Y
page 89 ~ A. I didn't :figure that would make any differ- ·
ence.
· Q. You never said anything to Woodrow about what you
were going to do Y
A. I told Woodrow me or him one was going to Qarry a
whipping off.
Q. You told Woodrow that was your purpose?
A. Yes.
Q. And Woodrow didn't tell you not to do thaU.A. He said he wished I wouldn't.
Q. Did you tell Woodrow you wanted him to hold the pistol
and coat?
A. No, not at the time.
Q. Did you ask anybody that morning to go with you to
hold the pistol Y
A. No.
Q. Did you go down with Elmer Phillips in the car that
morning?
A. I took him to the ramp, yes.
Q. You didn't at that time tell Elmer what you were going ..
to do and wanted him to hold the pistol Y.
A. Yes, sir, I did.
Q. While you licked Simon Y
A: .Yes, I did.
Q. You were trying to get somebody to help you Y
page 90 ~ A. No, I didn't want help. I told Elmer and
Lovell, told what he had done to my sister. I told
them one of us was going to carry a whipping off.
Q. You told Lovell that Y
A. Yes, Lovell was with us.
Q. Did you try to get Lovell to hold the pistol Y
A. No.
Q. Just Elmer¥
.
A. When I mentioned that, Elmer said, "You know, he has
got a gun. You better watch." I said, "I want to get his gun
and get you to hold it." He said, "I am not too stout. He
might take it away from me. You better get Lovell.''
Q. Wp.at did Lovell sayY
A.· Not anything that I remember.
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Q. Was the radio turned on in the car 1
A. I don't remember whether it was or not. Usually I had
the radio playing.
Q. You know if a man stands by like you wanted Elmer to
do and by his presence encourages a felony that he is as guilty
as you are1
Mr. Greear: I object. This man is not supposed to know
the law. He can only tell the facts.
The Court: Repeat the question.

Q. I said he knew that a man that stands by and holds a
pistol and by his presence encourages the compage 91 ~ mission of a felony is as guilty of the felony as the
man who committed it.
·
Mr. Greear : It couldn't be a felony if a man was having a
:fist fight while he was holding the pistol. In the second place,
this man is not supposed to know the law.
The Court: Sustain the objection.
Mr. French: We except.
Q. Now, you didn't want, if you were going to lick him,
you wouldn't have licked him near his home?
A. I didn't want to say anything in front of the family.
Q. You could have licked him at the service station1
A. I didn't want to say anything in town.
Q. You were talking nice?
A. Yes.
Q. Treating him :fine?
A. Same as always.
Q. Just like a spider to the fly, wanting to get him in the
right place. Down at the service station you took a drink of
liquor with him?
A. No.
Q. Didn't all three of you take a drink out of that 1
A. No. Neal offered me a drink; I told him my stomach
was bothering me.
Q. You are positive you didn't do thaU
A. I didn't take any whisky.
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Q. What time were you at the filling station¥
A. About 7 :30.
Q. What time did you jump on him at the mines?
A. It was about nine o'clock.
Q. You were stalking him there for an hour and a half and
treating him fine?
A. No, I wasn't with him for an hour and a half.
Q. I know, but you had him on your mind. Now, you live
how far from the Kentucky line?
A. A little over half a mile.
Q. You are in sight of it?
A. Yes, I can see the top of the hill.
Q. And to go from the Pound to Woodrow's mines the short
way is not to go by your house?
A. Yes, sir.
· Q. It is how much farther by your house?
A. It wouldn't be over half a mile difference.
Q. That is, to go up to your house and back down the mountain?
A. No, you don't have to go all the way to my house. You
turn at the store at Fox Gap.
Q. To go to your house to go to the mines, how much farther do you have to go?
. A. From my house to the mines it is between half a mile
and a mile.
Q. He would have to go over that twice, from
page 93 ~ Fox Gap to your house and from your house to
Fox Gap, he would have to go that extra in going
from tlie Pound to the mines?
A. I don't go to Fox Gap.
Q. Going to Hale Gap.
A. Well, no, he can come to my house without going across
Hale Gap.
Q. And go to the mines? .
A. From my house you have to go on to Hale Gap and turn
around the hill.
Q. That is the extra part Woodrow travelled to go to your
place?
·
A. Yes.
Q. You don't know whether he turned the chargers off that
night or not?
.
A. Not for certain.
Q. He lives about how far from your place?

page 92

~
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A. I would say about 15 or 16 llliles, about fifteen miles, I
would say.
Q. Did you have any talk with Elmer Phillips after this
happenedf
A. After the shooting· occurred 7
Q. Yes.
A. I don't think so.
Q. Did you go to him and tell him not to tell what was said
about holding the gun 7
page 94 r A. Not as I remember.
Q. Didn't you talk to Elmer since then 7
A. Yes, since then I have. I have seen him several times.
Q. Did you talk to him at Roberson's Filling Station just
soon after this took place, the same day, that evening¥
A. No, after that evening, after I came back and seen the
Commonwealth Attorney, I went straight home.
Mr. French: Will the Court g·ive me a little time to see the
witness to get the time and place so we can ask him about this
statemenU I asked the witness if he didn't report to Elmer
Phillips and ask him not to say anythin·g about this conversation and I haven't got the time and place of the conversation.
The Court: Finish your examination.

Q. You didn't say anything to him then, about the conversation with Elmer¥
·
A. Not as I remember.
Q. You didn't tell Elmer at that time there wouldn't be
anything to it any way7
A. I don't remember seeing Elmer that day, I mean after
I took him to the ramp. I seen him coming back and loading
one time is the only time I think I seen him.
Q. What time did Simon and Woodrow leave your house
that night 7
A. Well, Woodrow left about 9 :00 or 9 :15 and Simon was
at my neighbor's. He said he would go by and pick him up.
Q. You don't know whether he picked him up or
page 95 r not,
.
A. I couldn't swear he did ..
Q. That was Mr. Napier, the neighbor?
A. Yes, Buster Napier.
Q. You have been convicted of a felony f
A. No.
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RE-DIRECT.
By Mr. Greear:
·
Q. Mr. French was asking you if Simon was very go0d
friends to Woodrow. I will ask you if he was talking like he
was very friendly when he told him to drop the gun T
A. He cursed and told him to drop it.
Q. He wasn't acting very friendly at that time?
A. Not when'he said that he wasn't.
,
Q. How long was tliat before he fired the shots T
A. When he dropped it, he spoke to me then and said, ''You
were going to kill me, wasn't you?'' I said, ''No, I was going
to see me or you one, who could carry off a whipping'' and
he started shooting.
RE-CROSS.
By Mr. French:
Q. If you handed Woodrow the gun, why didn't you give
him your jacket¥
A. I don't know why I didn't. I just slipped it off and took
four, five or six steps and threw it on the hood of the truck.
Q. You went behind Simon?
·
page 96 ~ A. Not behind him. He was standing on the e,dge
of the road; I turned my back to him and turned
and threw the coat on:the truck.
Q. There was plenty of rocks laying there?
A. Yes.
Q. Weren't you afraid to put your back to a man you were
threatening and intended to lick?
A. I never gave it any thought.
.
Q. You just wasn't afraid of Simon, was you T
A. I couldn't say I was afraid of him.
Q. You just knew you could lick him at any time or place
and didn't care to: give him an advantage T
.
A. -I didn't know it.
Q. You wouldn't have turned your back to him; there· was
•
plenty of rocks Y
A. Yes, there was·plenty of rocks;
Q. You think you had that much bluff on him, he would
stand there and not hurt you T
.
A. I didn't think I had a bluff on him.
Q. Isn't it a fact you·didn't turn your back to Simon at all,
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you still had your gun .in your hand when Simon went to
shooting?
·
A. No.
.
Q. Who was you going to get to hold the gun? This man
· Phillips refused to hold the ~n?
page 97 ~ A. I wasn't going to-I didn't have anybody in
mind to hold it. I was going to get his gun and
lay both down.
•Q. You didn't know Woodrow was coming?
A. No.
Q. You weren't aiming for him to hold it 1
A. I thought if he had been there he might hold it.
Q. Do you think Woodrow would have stood there and
want you to more or less have a fight, is that right?
A. I don't know.
Q. Is that the custom up there at Flat Gap to get out. and
form a ring· and watch them :ijght?
A. No, I don't think it is. ·
Q. Is that what you were trying to do was to have a fight,
ia :fist and skull fight like the old days? Even if you had to
take a pistol and make him stand?
A. I didn't take a pistol and make him stand.
Q. You had a pistol to disarm him?
A. Yes, I had one.
Q. That was the reason you had it, to make him stand, to
disarm him?
A. Yes, I wanted to get his gun.
Q. So you could beat him up.
page 98 ~

RE-DIRECT.

By Mr. Greear:
Q. How big are you, Ray?
A. I am five feet and eleven inches and weigh about 165.
Q. You are crippled in your hip and knee?
A. Yes.
·
Q. How does your size compare with Simon Boggs'?
A. Well, he looks to me like he is ,a little bigger man than
me, a little heavier build.
Q. How big was your sister?
A. She is about five feet and five inches and weighs about
120 pounds.
Mr. French: I object. That is immaterial.
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The Court: Sustain the objection.
Mr. French: I ask that it be stricken from the record.
The Court: Sustain the objection.
Q. Mr. French asked if you have been convicted of a felony.
I understood you to say ''No''. You haven't been convicted
of a felony?
A. Not that I ever know of.
Q. Your name is also Elmer Ray Bolling?
A. Yes.
Q. You are called Elmer sometimes Y
A. Hardly ever.
.
Q. Do yo~ know any other Elmer Bolling Y
A. No, I don't.

Witness stood aside.
page 99 ~

CLYDE MULLINS,
after being duly sworn, testified as follow~:
DIRECT EXAMINATION.

By Mr. Long:
Q. Your name is Clyde Mullins?
A. That's right.
Q. Where do you liveT
A. Pound.
Q. How old are you T
A. Twenty-seven.
Q. What is your occupation Y
A. Mining.
Q. Who were you employed by or who were you employed
by on September 28th T
•
A. Woodrow Mullins.
Q. On the morning of September 28th, where were you
working?
·
A. I was working at Hayes Branch, not Hayes Branch but
Phillips Creek.
Q. Did you see W,oodrow Mullins that morning and Ray
Bolling the morning of this killing, is what I am asking about?
A. Yes.
Q. Where were you that morning?
A. I was at Hale Gap.
Q. What were you doing?
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A. Cutting kindling for Woodrow.
Q. Whereabouts"! ·
.
page 100 ~ A. There at the mines, this side of the mines.
Q. Which one of the roads were you· working
inf
A. I was working in the right hand road going out to the
mine..
·
Q. Had you and Woodrow sawed down a tree that morning!
A. Yes, sir.
Q. Did you see Ray Bolling there that morning?
A. Yes.
Q. What time did he come there Y
A. He was there whenever I come there.
Q. How long hf!,d Ray been there before the shooting! How
long was it from.the time you got there until the ·shooting?
A. About thirty minutes.
Q. Did Ray help you all with the sawing?
A. No, sir.
Q. What was it about the tree that he helped with f
A. We sawed one tree, then he helped get that one out. We
went up to the right hand road and sawed a:nother, me and
Woodrow.
·
Q. Which tree was it you w~re working on at the time of
the shooting!
A. The one in the upper road in the right hand road
Q. Did you see Simon Boggs that morning?
A. Yes, sir.
Q. Had you seen him go by in a truck?
A. No, not when he went by in a truck. I seen
page 101 ~ him when he come to the forks of the road.
Q. Did you see him get out of the truck?
A. Yes.
Q. You could see him from where you were?
A. Yes.
Q. Could you see Ray Bolling there at that time 7
A. Yes.
.
Q. Could you hear the conversation from where you were Y
A. No. I heard Simon say one word was all. He said he
didn't beat her up.
Q. What kept you from hearing? Was there any noise!
A. At the time I heard this the saw was hung in the log
and I was trying to get it out. It wasn't running at the time
I heard it.
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Q. When the saw was running did that make a n,oise?
A. Yes.
·
·
Q. Could you hear anything when. the saw was running?
A. No.
.
· Q. Did you notice whether or not Ray had on his coat that
morning when he was there?
A. Yes, sir.
Q. Did you see him take his coat off?
A. Yes, sir ..
Q. Where was he when he took his coat {):ff?
page 102 ~ A. He was standing in front of the truck about
the bumper of the truck.
Q. What did he do with his coaU
A. He laid it up on the hood of the truck.
Q·. Where was Simon at that time?
A. He was standing at the back of the door where the bed
came up at the cab.
Q·. Had Woodrow gone down there at that time? Was
woodrow down there?
A.· No, not at that timg, he wasn't.
Q. Did he go down there?
A. Yes.
Q. How soon after that did he go?
A. Well, :( would say just a minute.
Q. At the time you saw Simon and Ray there, state whether
either one had a gun at that time 1
A. You mean when I seen them?
Q. Yes.
A. No.
Q. After Woodrow went down there, could you see him or
noU
A. No.
Q. Why? What kept you from seeing himT
A. He was behind the Jeep the way it was parked when he
went down there.
Q. Could you see from where you were whether
page 103 ~ anything was handed to him or anything of that
sort?
A. No.
Q. You couldn't tell from where he was T
A. No.
Q. But you did see Ray take his coat off and lay it on the
hood?
A. Yes, sir.
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Q. What was the next thing you ~aw after that y'

A. Well, . I started sawing wood. I didn't see anything
after that. Ray run up in there and told me Simon shot
Woodrow.
,
Q. How soon was that after you saw him take his coat o:ff Y
A. I will say it was five minutes.
Q, You didn't time it or anything of that sort?
A. No.
Q. What did'you do when you heard this, when he told you
Simon had shot Woodrow?
A. I laid the saw down and run down there.
Q. What did you see when you' got down there y
A. I saw Simon pick up a gun and he stuck two in his
pocket, one in each coat pocket.
Q. Where did he pick the gun up from Y
A. In the side of the bank .in a little ditch like.
Q. How close was that to where Woodrow was?
,
A. Right beside him; not too far from him; I couldn't say.
Q He put both in his pocket Y .
page 104 ~ A. Yes.
Q. Did you see Woodrow there?
A. Yes.
Q. Where was he lying?
.
A. Laying right in the edge of the road right on that little
1•

bank.

.

Q. Did you say anything to Simon there Y

A.
Q'.
A.
Q.
A.

No.
·
Did he say anything to you?
Yes, he said-No.
Tell anything that was said there at the time.
He didn't say anything right at that time.
Q. Was anything said about an ambulance or noU
A. Yes.
Q. What was said about that?
A. Well, I believe Ray said, me or Ray one, I won't say
which,, said, "Let's go get an amoulance." I started to get
tlte Jeep to get the ambulance. I went a little ways and heard
Simon say, '' Hell, they ain't no use. He is already dead.''
Q. What did you do then when you saw he wasn't dead?
A. I went and got the Jeep and come back and parked and
Simon was wanting to put him in the Jeep; I said, "No, ain't
n,o need.'' He said, "Get the hell on out of here." Me and
Ray got in the Jeep and went on out.
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Q. Who said, '' G,et the hell on out''?
A. Simon.
Q. Was anything said about the guns there?
A. Well, I heard Ray say, "Let's throw the guns away."
Simon said, '''Hell, no, I am keeping mine.''
Q. Did you go on to see about getting the ambulance?
A. Yes, me and Ray did, yes.
Q. Now, how far were you from the place of the shooting?
A. Well, I would say around forty yards or 125 feet, something like that.
Q. Woodrow went down there, did he?
A. Yes.
Q.. Where was he when you said you heard Simon say, '' I
didn't jump on her" or something of that sort? Where was
Woodrow?
A. I didn't see him at that time.
Q. He was out of sight, he was already down there?
A. Yes.
Q. How long from that time when you heard that was it
until you saw Ray pull off his coat?
A. He pulled his coat off before that.
Q. Ray had his coat off at that time?
A. Yes.
Q. How long had he had it off?
A. I couldn't say.
Q. Was that the next thing after you heard-?

page 105

~

Mr. French: Objection. Leading.
page 106

~

Q. After he pulled his coat off was that when

you heard him say he didn't jump on her?
Mr. French: Objection. Leading.
The Court : Sustained. Leading.
A. Yes.
.
Q. Which was done first? Was the statement made or the
coat pulled off, which was first? Did he pull his coat off first
or was the statement made before the coat was pulled off?
That statement by Simon that he didn't beat her up.
A. That was before. Simon said that before Ray pulled
his coat off.
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Q. About how long before he pulled his coat ofH
A. I couldn't say, just a minute, I reckon.
Q. You weren't timing any of these events?
A. No.
Q. Did you know the're was going to be trouble there?
A. No, I didn't, not from what Woodrow said. When he
started down there, he said, "I am going down there to try to
keep down, trouble'' something like that.
Q. How soon was it from the time the coat was laid on the
· hood until the shot?
A. I didn't hear no shooting.
Q. You didn't hear any other words said down there?
·A. No.
Q. Did you hear anything said by Woodrow?
page 107 r A. No.
Q. Could you see Ray's hands at the time Svnon
said he didn't beat her?
A. Yes.
Q. Did he have anything in them at that time?
A. No.
CROSS EXAMINATION.
By Mr. French:
Q. You didn't know there was going to be any trouble down
there, did you?
A. No.
Q. The :first thing you saw down there why, the truck was
already stopped?
A. Yes.
Q. Did you see Simon get out of the truck f
A. Yes.
Q. And you saw Ray then go around the front of the truck
and pull his coat off?
A. No, he didn't go around the front. I said he was stand• ing at the bumper in front.
Q. And pulled his coat off?
A. Yes.
Q. That was soon after Simon g·ot out of the truck?
A. No, he was standing ther1;3 when Simon got out of the
truck.
pag·e 108 r Q. He had already pulled his coat off when .
Simon got out of the truck?
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A. No, he hadn't pulled his coat off at that time.
Q. He pulled his coat off about the time Simon got out of
the truck?
A. No, n,ot exactly the time.· It was after Simon got out
of the truck.
Q. Immediately after Simon got out of the truck?
A. Yes.
Q. You didn't hear no quarreling at that time?
A. No more than what Simon said, he didn't beat her up,
is all I heard.
Q. You didn't think there was any trouble?
A. That was when the saw hung in the log.
Q. After you got the saw out of the log, you wouldn't have
put it back in, if you thought there was going to be a fight T
A. I didn't think there was going to be a fight.
Q. Simon didn't say that angry or anything lik~ thaU
A. I don't know whether he said it angry or not.
Q. At that time Ray had his coat on 7
A. When he said he didn,'t .beat her up, yes.
Q. If Ray had his coat off you would have known there
was going to be a fight 7
.A. I don't know.
Q. When you see a man pull his coat off, that
page 109 ~ means a fighU
A. I don't know.
Q. You are positive Ray had his coat on when Simon made
that statemen,t 7
A. Yes.
Q. Then soon after Simon made that statement, Ray took
his coat off there at the bumper 7
·
.
A. Yes.
Q. Do you know what he did with the coaU
A. Yes, he laid it on the hood of the truck.
Q·. Did you see that coat any more V
A. Yes, sir.
Q. When did you see it after that?
A. When I went down there.
Q. Still laying where it had been 7
A. Yes, sir.
·
Q. And then, you didn't see anything more about it, but
Woodrow now, when he put the coat up on the truck, Woodrow
was up there about whe:re you :were?
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A. No.
Q. Where as he?
A. He was down there.
Q. But you never saw any gun?
A. No.
Q. Woodrow didn't have a gun did he?
A. No.
page 110 ~ Q. You could see Woodrow well, couldn,'t you?
A. No.
Q. You couldn't see Woodrow at alU
A. No.
Q. You could see Ray?
A. Yes.
Q. Could you see Simon?
A. Yes.
..
Q. But Woodrow was-¥
A. Woodrow was in behin,d the Jeep, I would say. I didn't
see hiin.
Q. You don't know whether he was down there at all?
A. Yes, sir.
Q. He might have still been behind the Jeep. The Jeep
was parked close to where you were cutting tiinber?
A. Not too far. It was on the bank like where it went down.
Down towards them, yes.
Q. How far was it from the·Jeep to where the road got
level?
A. I couldn't hardly say exactly.
Q. You didn't hear any angry words between them at all?
A. No more than what Simon said.
Q'. He didn't say that angry?
A. I don't know.
Q'. If he said angry, you woud have paid close
attention?
. page 111 r A. I don't know.
Q. If you thought there was going to be trouble,
·
you would have gone down there?
A. No.
Q. Would you have kept on, sawing wood?
A. Probably I would.
Q. After he shot him, you saw Simon wringing his hands?
A. Yes.
Q. You heard him .say it was the best friend he ever had?
A. No.
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What did you hear him say about Woodrow!
I didn't hear him say anything about Woodrow.
Didn't you testify in this case before T
Yes.
Right here at Wise?
Yes.
Q. Didn't you say at· that time that Simon asked you to
take Woodrow to the. hospital T
A. Yes.
Q. And he did, didn't he, he asked you to take him to the
hospital in, the Je~pT
A. He said, "Let's take him to the hospital" is what he
said.
Q. You said, ''No, he is already .dead'' T
A. No.
page 112 ~. Q. What did you say? .
A. I didn't say anything.
Q. Didn't you testify you said that he is already dead,
no useY
A. No.
Q. But Simon did ask you to take him to the hospital?
A. He ·didn't exactly ask me.
Q. He said, "Let's take him" a~d you wouldn't do iU
A. Well, I would if I had anything to take him in. I had
that Jeep was all. I couldn',t get him in that Jeep.
Q. He could have sat on the seat, couldn't he?
A. I don't know.
·
Q,. You didn't see any guns Y
A. Not until I come down there, I didn't.
Q. You didn't see any w-hiskyY
A. No.
Q. There wasn.'t .any of them drunk T ·
A. No, not that I could tell.
Q. Did Woodrow have any whisky there?
A. No.
Q: Ray never said anything to you about :what he was going
·
·
to doY
A. No.
Q. He never asked you to hold the gun?
A. No.
Q.
A.
Q.
A.
Q.
A.
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page 113

t

RE-DIRECT.

By Mr. Long:
Q. I believe you said in reply to a question by Mr. French
that at the time Ray took his coat off, Woodrow was down
there? That's right, isn't it? He was down there when he
took his coat off?
Mr. French: Objection; leading.
Mr. Long: I am asking if that was the .answer you made,
Clyde¥
·

A. Yes.
Q. Did Ray have anything in his ha;nds at that time V
A. No.
RE-CROSS.
By Mr. French:
Q. You told me you couldn't see Woodrow.
Mr. Greear: He asked him about Ray. H~ said, ''No.''
Recess.
Mr. French: We want to recall Clyde Mullins.
Mr. Asbury: We want to see the Court in chambers before that.
IN CHAMBERS:
Mr. Greear: We were informed during the recess that
several people here who seem to be friends of the defendant
perhaps some of his witnesses or relatives that are sitting in
the courtroom, have been listening to what is said and and
then go out to the witness room and talk to his witnesses and
tell everything that is said in the courtroom and carry a
regular relay service to the witnesses in the witness room,
and we think that ought to be stopped.
.
page 114 ~ The Court: Do you want me to make a statement to that effect V
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Mr. Greear:· Yes.
The Court: If they contin,ued anything like that they would
·
be prosecuted.
Mr. French: Don't limit it to our witnesses, just anybody
that is carrying the word.
The Court: What penalty!
Mr. Greear: Contempt of court.
IN THE COURTROOM:
The Court: The Court's attention has been called to the
fact that there are several people coming in the courtroom and
hearing the witnesses. and going out and "informing other
witnesses what they have testified to. That is contempt of
Court, and if I can get the names of those witnesses, t;hey
will be brought up and fined for contempt. I don't want any
of it going on. If you come in, here and listen to testimony,
you can,'t go out and tell it to anybody else, not while this
trial is going on. That is the very reason the witnesses are
separated, so that they don't know what the other witnesses
testify to. And you folks standing against the wall-:-there are
plenty of seats in the rear.. Go back and take your seats.
page 115

~

CLYDE MULLINS,
recalled for further cross examination.
RE-CROSS.

By Mr. French:
Q. On the examining trial weren't you asked the following
question: "Did Simon try to get you to take Woodrow?"
and your answer: "Yes, he said to take him to the hospital.
I said, 'No, I don't believe there is any need of it.' He tried
to pick him up and I sai~, 'We will go call an ambulance'"
Isn't that what took place?
A. No.
Q. You never had that conversation 7
A. No, I didn't, n,ot that I didn't.
Q. He was the one said "no use to take him"Y
A. He said whenever we went to get the Jeep, he said,
''Hell, no, no need. He is already dead,'' Simon did.
Q. You didn't testify like I read?
A. Not exactly that way, no.
Witness stood aside.
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BILL O'DELL,
after being duly sworn, test~:fied as follows :
DIRE.CT EXAMINATION.
By Mr. Asbury:
Q. Your n,ame is Bill O'Dell Y
·A. Yes, Bill F. 0 'Dell.
Q. Where do you live Y
A. Pound, Virginia.
Q. What profession are you engaged in Y
A. I am a mortician.
page 116 ~ Q. ·As part of your mortician business, do you
also operate an ambulance service Y
A. Ido.
Q. Did you receive a call sometime on September 28th Y
A. I did.
Q. What time did you receive that call Y
A. Between 9 :00 and 9 :30 A. M.
Q. Who called you, Mr. O'Dell?
A. Mr. Ray Bolling.
Q. After you got the call, where did you go to Y
A. I went to Hale Gap.
Q. Describe where Hale Gap is located with reference to
the Town of Pound.
A. It is about eleven miles west of Pound, I would say,
and about two miles from Flat Qap.
Q. When you got to Hale Gap, who did you see there Y
A. Before going around the side of the mountain to the
mine, I met Ray Bolling and Clyde Mullins.
. Q. Was anything wrong with Ray Bolling?
A. Ray was wounded in the left shoulder, blood all over
this shoulder. I asked what the trouble was. He said, "A
fellow and I had a little trouble and I got shot."
Q. Did you drive the ambulance on around to the min.e Y
A. I did.
Q. Who owns those mines Y
page 117 ~ A. I understand they belonged to W!oodrow'
Mullins and Chester.
.
Q. What.kind of road was it out to the mine on that occasion?
.
A. Regular graded road.
Q. Had it been raining the night before Y
A. Some, not very much.
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Q. When you got to the interse.c.tion on this dirt road, who
did you see and what did you see?
A. The first thing I saw, of course, I saw Simon Boggs.
He came up to me. I looked on down the road and saw Woodrow Mullins laying in the road.
Q. Where was. he lying with refe:r:ence to· where the roads
fork?
A. He was lying up to the right where the road forks on
the extreme left-hand side.
Q. Was he dead?
A. He was dead.
Q. Did you talk to Boggs?
A. Yes, I did. ·
Q·. Did he make any statements to you¥
A. Ile told me when I first went up, "Isn't this awfuU"
I asked what happened. He said, "Ray Bolling was the cause
. of this.'' He said, '' He came up here and stuck a gun in my
gut and Woodrow came down and tried to interpage 118 ~ vene, talk us out of it.'' He said then after they
talked, I asked him how come him to shoot him,
"If you were shooting point blank at him, how come you to
hit Woodrow?" He said, "I don't know.''
·
Q. Did you see any of the guns there?
A. No, I didn't. He just told me they were in the truck. .
Q. Did he make. any other statements with reference to .the
guns, about who removed them Y
A. Yes, he did say he shouldn't have removed one gun
off the ground. I don't know which gun he referred to.
Q. Did he make a statement as to what he and Ray were
.quarreling or :fighting about Y
A. Yes, he said it was over Ray's sister, which was Simo:n,'s
. wife; he said they had had a fuss or quarrel the night be'.".
fore.
Q. Did you notice the ground around the spot where Woodrow Mullins' body lay?
A. Yes, I did.
Q. Describe how the ground was there, whether it was
"goo-ey.''
·
A. Kindly "goo-ey." · It wasn't dry. There was mud on
Woodrow's shoes, and of course you could pick mud up cin
your own shoes. Not a lot, not completely soaking, but there
was mud.
Q. Did you ask Simon Boggs how he got to shoot Woodrow
if Ray had a gun in his gut?
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_
A. Yes, I did. I asked him, I said, '' With Ray
page 119 ~ having a gun on you, how come you to get to
.
shoot him?" He said, "I waited until I got my
chance." That's all he said.
Q. Did you examine Woodrow· Mullins' right hand?
A. Yes.
Q. Was there any mud on it?
A. Not on the right hand. There was a little on the left.
Q. Where did you take Woodrow's body to from. this spoU
A. Took him to the funeral home. Q. How was he dressed?
A. He was dressed with coveralls on. I believe he had
khaki pants under that, and I am not sure about the shirt.
I '!>eiieve it was blue denim shirt, and boots, and of course a
mmmg cap.
Q. Did he have a pocketcase on him?
A. Sure did.
Q. How much money was in it¥
A. I don't know exactly. I opened- the pocketbook -and
looked at it.
Mr. French: We object.
Mr. Greear : We think it is material.
.
The Court : I don't see the connection.
Mr. Greear: We have shown there was no· one with him
except Simon from the time he was shot for 15 or 20 minutes_.
And we have shown the amount of money he had on him the
evening _before. I think that is material.·
page 120 ~ The Court: You will have to bring in something else before it is material here.
Mr. Greear: We will show what Simon had on him.
Mr. French: We think it is immaterial to show other of.,
fe:rises. · It would prejudice the defendant in this case.
Mr. Asbury: It all happened at one time.
· The Court: I am going to sustain the objection.
Mr. Greear : We want to reserve the right to offer it later
then.
·
'
The Court: You may do that. I don't know that you can
offer it later.
Q. What did you do with the pocketbook?
A. I put the pocketl!ook over on the cabinet with other
personal effects, his knife, keys and cigarette lighter, handkerchief and two packs of cigarettes.
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Q. What was done with them later1
.
.
.
A. I put them in the folder and next mornmg the family
called me if I had got this and I took them to them. I turned
it over to his brother Edgar.
Q. Did you examine the bullet wound or probe for the
bullet?
A. Yes, I did. Not very much at that time, because I w.as
waiting on Dr. Hix. I tried to get the doctor from Appalachia,
Dr. what's his name 7
Q. Dr. Shull!
·
A. Yes, Dr. Shull.
page 121 r Q. What is his profession 1
A. Pathology, I believe, medical examinations.
Q. Who is Dr. Hix1
A. The Medical Examiner.
Q. Did he come 1
A. Yes, he instructed me to remove the bullet.
Q. Did you do that?
A. Yes.
Q. Describe to the jury the path the bullet took in the body
and the range of the bullet.
A. The bullet entered just over the heart of the left chest,
it went in 1¥2 inches over the heart and nicked the edge of the
aorta, which is the main blood vessel leaving the heart, cut
the blood vessel almost in two, then angled up, went through
the lung and came out the lobe of the lung. It didn't hit bone
after it came out. It turned and came back and lodged in the
spinal column, cutting the spinal cord in two. That is where
the bullet lodged. That is where I found it.
Q. Mr. 0 'Dell, what else was near when you got out at the
body? Did you notice Woodrow's bridge or plate?
A. Yes, the upper plate or temporary plate, I suppose; his
knife and his cigarette lighter were lying on the ground beside
him.
Mr. French: I object to that; it is immaterial.
Mr. Asbury: Physical facts right at the scene.
page 122 r I asked what he found there near the body and he
was just telling at the time he got there what he
saw.
The Court: I don't see the materiality of it.
Mr. Asbury: We would like to discuss that point with the
Court. Probably we had better do it in chambers.
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IN CHAMBERS:
The Court: I don't see it is material. I don't see any
harm, but I got it in my head some way you were trying
to show money was gone or something of that sort. Well,
that is not in this case unless you lay foundation for it. Of
course, if you can show that the man killed the other in order
to get his money,-but you have got to lay a foundation, because he is charged here with murder.
Mr. Greear: That's right, but if he is going to murder a
man and took his money out of his pocketThe Court: I know, but you have to show something about
his knowing about it. He may have killed him in self-defense
and then taken his money. I think to let that in now without
any foundation for it would be error. The indictment isn't
based on anything like that.
Mr. G.reear: As to this other, it will be admitted T
The Court: Yes, I will let that go in.
page 123

~

In the courtroom: Before jury :
DIRECT.

By Mr. Asbury:
.
Q. Mr. O'Dell, what personal effects, if any, did you find
in, and around Woodrow Mullins' body?_
A. I found his knife, cigarette lighter and partial plate.
Q. Where was the knife lying?
A. It was laying right along this side.
Q. Where was the cigarette lighter? .
A. Same side, close by.
Q. What kind of knife?
A. Pocket knife. I believe there was a red handle.
Q. Open or closed?
A. Closed.
Q. Where was the mining cap?
A. The mining cap was laying about six feet to the right
of him, right opposite his head.
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CROSS EXAMINATION.

By Mr. French:
Q. Did you hear Simon say that Woodrow was the best
friend he had Y ·
A. Yes, I sure did.
Q. He said that right at the time 1 ·
A. Sometime during the time we were waiting for the High
Sheriff and Commonwealth Attornev.
Q. And he said he wouldn't have done that at all if he could
have helped it?
A. No, I didn't hear him say that.
·
page 124 ~ ·Q. He said, "best friend I had"¥
A. Yes.
Q. You tell the jury there, show the jury on the picture
where Simon's truck was. We will show you this picture and
ask you if you recognize it.
A. I certainly do. The truck's front wheels right here. I
asked him to back it up so I could get the ;ambulance in. The
body was here (indicating).
Q; In which way was the head of the body,
A. Uphill, feet down.
Q. Will you indicate on this picture where the front wheels
.of the truck were originally when you first saw it?
A. Right along here (indicating).
.
Q. Just make a mark.
,.,Vitness marks picture.
Q. Now put the mark to where it was.
A. Up to right there. That is the front wheels.
Mr. French: We desire to introduce this as Defendant's
Exhibit No. 1.
Witness stood aside.
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JESSEE 0. BOLLING,
after being duly sworn, testified as follows :
DIRECT EXAMINATION..
By Mr. Greear:
Q. You are Jessee 0. Bolling!
A. Yes.
page 125 ~ Q. You are Sheriff of Wise County!
A. That's right.
Q. Were you called on the day Woodrow Mullins was killed T
A. Yes.
·
Q. Did you go there Y
A. I did.
Q. How long after it occurred was it before you arrived T
A. Just as quick as we could drive there. It was a very
short time. I would say it was thirty minutes or maybe less
than thirty minutes after we got the call. ·
Q. What did you :find when you got there T ,
A. I found Simon there and Woodrow Mullins dead.
Q. Did you obtain any pistols there?
A. I did.
Q. Where did you get them Y
A. I got them out of Simon's truck, out of the seat of the
truck.
Q. Where are those pistols?
A. They are in my possession in the office.
Q. Can you send and get them so that we ·can introduce
them?
· A. Yes.
Q. Did you arrest Simon Boggs at that time?
A. I did.
Q. Were any other officers there with you?
page 126 ~ A. Yes.
Q. Who was there with you?
A. Woodrow Yeary and Paul Bolling.
Q. What about the Commonwealth Attorney!
A. The Commonwealth Attorney came later.
Q. Did he come while you were still there with Boggs Y
A. Yes, sir.
·
Q. At that time, Mr. Bolling, did you _ask Mr. Boggs in the
presence of the Commonwealth Attorney, or did he ask
Boggs in your presence if he wanted to make any statement
with reference to thaU
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A. He did. ·
Q. What was Boggs' replyT
A. He said he didn't want to make any statement.
Q. And did he make any statement to you?
A. He did not.
Q. What was the condition of the. ground around Woodrow's body at the time with reference to being wet or dry?
A. It was wet. It had rained the night before and the road
was pretty muddy.
Q. Was there •any sign of mud or dirt on either of these
gunsT
A. Yes.
Q. On which one 7
A. On the .38. That .32 is Boggs' gun.
Q. I show you what I take to be a snub nosed
page 127 ~ .38. Is that one of the pistols you got?
A. Yes.
Q. Is that in the same condition?
A. It had more dirt on it at that time, but it still has mud
on it.
Q. Come right up here to the jury, Mr. Bolling, and show
that to the j~ry.
. A. It had more dirt on it then than that. I wiped it off, what
they was on it.
Q. Will you unload that gun, please, sir. How many shells
does it have in iU
A. Five shells in it.
Q. How are they, loaded or empty?
A. They are loaded. That is the first time the shells have
been taken out of the gun. It was loaded.
Q. Just leave those out. What kind of gun is that?
A. That is a .38 Special.
Q. What make Y
A. It is a Special, I suppose.
Q. What company, Colt, Smith and Wesson?
A. I guess Colt. I never noticed. Colt.
Q. How long is the barrel Y
A. That is a short barrel; I guess it would be considered
two-inch barrel. I don't know too much about g1ms myself.
Q. I show you another pistol and ask you where
page 128 ~ you got that pistol.
A.· That was in Simon's. truck. He gave it to
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me. He told me as soon as I got there that the guns was in
his -truck. He laid them out,
Q. What kind of pistol is that?
A. .32 S'pecial.
Q. What make is that?
A. Smith and Wesson. Special. Q. What length barrel does it have Y
A. I guess ·-that is about, a five inch barrel.
Q. Was it in the same condition then as it is now?
A. It was.
Q. Will you open the cylinder of it. What does it have in
its cylinders Y
A. Three shells, and three that has been shot.
Q. Six shells. Three empties and three loaded Y
A. Yes.
Q. Will you empty those from iU
A. Yes, sir. Three shells.
·
Q. Is that the :first time they have been taken out since
they were delivered to you by Boggs Y
A. Yes.
Mr. Greear: We desire to introduce the two guns in evidence and the shells. Leave them· empty. They are a whole
lot less dangerous if they are empty. One empty chamber.
This one just had :five in it, and here lays the :five
page 129 } shells.
.38 Special gun introduced as Exhibit 3. .32 Special gun
introduced as Exhibit 4, with shells.
Q. Where are Woodrow's clothes·?
A. Down in the office.
Q. Did you see Ray Bolling that day?
A. I did.
Q. Where did you see him Y
A. I saw him down there at a little store.
Q. Had he been to the doctor when you saw him Y
A. No, he was going to the doctor. He had started to the
doctor.
Q. Did you see him later after he had been to the doctor?
. A. I seen him in the afternoon, yes.
Q. 'Where was he then Y
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A. Here at the courthouse.
Q. Did he make a statement th.at day as to what happened?
A. Yes, he told me what had happened.
·
Mr. Greear: We want to introduce the shirt Mr. Mullins
had on aJ).d. they have gone after it and will be back in .just
a moment.
·
·
The Court : Is that' as far as you want to go tl:µs afternoon Y
Mr. Greear: Yes, just as soon as I get this introduced.
Mr. French: We object to bloody clothing, Your Honor.
The Court: On what grounds Y
·
Mr. French: It is liable to prejudice the jury.
page 130 t Mr. Greear: I think it has been admitted in evidence to show where a man was shot.
Mr. French: rhave seen the Court rule them out too. I
have seen them put in and I have seen the Court rule them
·
·
out too.
The Court: If they are introduced to show the bloodMr. Greear: It is not introduced to show the blood. It is
introduced to show where the man was shot. We introduce
them to show the place of the shot, where he was shot.
The Court: They could be introduced for that purpose.
(The clothes of the deceased were brought in and laid on .
the counsel table. Wife of the deceased began crying and
left the courtroom, followed by her son and ,a few spectators).
Q. I show you a blue shirt and ask you where you got this
·
shirt.
A. I got that at the undertaker's office.
Q. Mr. O'DelU
A. Yes, 0 'Dell Funeral Home.
Q. Whose shirt is this Y
A. It is Woodrow Mullins'.
Q. Is there a bullet hole in that shirt Y
A. Yes.
Q. Will you show it to the jury where he was ·shot.

(Witness shows bullet hole in shirt to jury).
Mr. Greear: We desire to introduce this shirt in evidence
as Commonwealth's Exhibit· 5. I don't think it would be
necessary to put this other clothing in; This shirt shows it.
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page 131 ~

CROSS EXAMINATION.

By Mr. French:
Q. Are you acquainted wi.th guns Y
A. Not too well.
..
. .. . . . .
.
Q. You wouldn't know if that was called a Colt Cobra Y
A. I don't know as I ever heard one called that. I have
always heard them called .38 Special and ;32 Special.
Witness stood aside.
The Court: Gentlemen of the jury, do not discuss this case
with anyone or allow anyone to discuss it in your presence.
Return to Court at 10 :00 tomorrow mor~itg.
·
(NON"EMBER 9, 1956).
•.

I

JEJSSEE 0. BOLLING
recalled.
RE-DIRECT.
By Mr. Greear: ·
Q. I omitted to ask you yesterday with reference to whether
you found a coat or jacket there at the scene.
A. They was a coat laying on, ..the _front end of Sim.on'.s
truck, a jacket or coat.
Q. A coat was lying on the front end of his truokY
A. Yes. ,
Q. Whose coat was that?
A. They said it was Ray Bolling's.
Q. Did Ray Bolling claim it and take it Y
A. Yes.
page 132

~

RE-CROSS.

By Mr. French:
Q. "What relRtion are you to Ray Bolling?
A. About a second cousin.
,
Q. Who did Ray make the statement to Y
A. Well, Ray wasn't there when I got the coat, but these
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other boys told me it was his coat and he told me later when
I gave him the coat.
'

Q. When you were on the stand before, you said Ray gave
you a statement of what happenesl,
A. What kind of statement.
·

Mr. Greear: He gave it to the Commonwealth Attorney.
Q. Didn't you state you asked the Defendant for a statement?
A. Yes, sir.
Q. And that you asked Ray for one!
A. No, I didn't say I asked Ray for one.
Q. Didn't you say Ray gave you one Y
A. No.
Q. You didn't say Ray gave a statement?
A. No. He gave a statement to the Commonwealth Attorney in the afternoon.
Q. You dicln 't tell the jury that before Y
A. No, I don't recall that I said Ray gave me a statement.
Q. You were present at that time Y
A. I was present at that time, yes, sir.
Q. The Commonwealth Attorney was reprepage 133 ~ senting the prosecution T
A. Yes, sir.
·Q. Bolling and the defendant had no attorney?
A. No, sir, not at that time they didn't, I don't reckon.

Witness stood aside .

•
page 135}
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Q. M. McCULLOCH,
after being duly sworn, testified as fallows :

DIRECT EXAMINATION.
By Mr. Asbury:
Q. What is your nameY
A. Q. M. McCulloch.
Q. I believe you are a Trooper with the-State Police¥
A. Yes, sir.
·
·
.
Q. Did·you go to the Hale Gap Coal Company where Woodrow Mullins was killed and make measurements there Y
A. Yes, sir.
Q. Just describe the forks of the road to the jury in your
own mind, the way you saw the forks there·.
A. This is a road which apparently has been made by a
bulldozer going into a coal mine; just after you cross over
the crest of a small hill, the road. forks. One goes right and
the other to the left. The point where the road takes off to the
right, which apparently is a supply road for the mine, it goes
up a small embankmen_t, The other road continues down•
grade. Just after you pass over the crest of this embankment on the upper road, there is a slight curve which would
be to the left as you go out to the mine. From the
page 136 ~ intersection-could I ask a question Y
Q. I believe there have been two pictures introduced in evidence here. Did you take these two pictures Y I
believe you took one of them. Did you take either one, if so,
which one?
A. Yes, I exposed the negative on this picture here.
Q. I believe that is Exhibit 2 you are referring to?.
A. Yes, sir. And I developed this picture after the negative had been exposed.
.
Q. Do those pictures represent the true facts there at the
Hale Gap Mine Y
A. Yes, sir.
Q. Come up to the jury and bring your measurements with
you. Did you measure the distance from here up to the crest
of the hill?
A. I didn't exactly make that measurement, but from other
measurements I can give the di.stances.
. ·
Q. See if you can find that on your figures there. ,i ·, •
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A. This intersection here would he approximately within
inches of 76 feet up·to the crest of this hill.
Q. Did you walk out the road where there was a dead tree?
A. Yes, sir.
Q. Was there any sawdust in the road t
A. Yes.
Q. How far was it from the point where the sawdust was to
this intersection t
page 137 ~ A. Approximately 141 feet.
Q. Did you measure the width of the road at this
intersection T
A. Yes, sir.
Q. How far was.it from-tell where you started the measurements and where you ended.
, A. From the bank on this side to where the bank drops
:was 16 feet.
Q. Did you measure up on the crest of the hill the width of
that road?
A. Just beyond the crest.
Q. How wide was that road?
A. 16 feet. That is from bank to bank.
Q. I show you another picture which has -been introduced
as Defendant's Exhibit 1. ·was that picture made at that
time or does it appear to have been made sometime later?
A. It appears to have heen made later. The leaves are
fallen.
·
Q. This upper road here, is there any curve in this upper
road?
A. Yes, after you pass the crest of the hill it curves to the
left slightly, a slight curve to the left.
Q. State which one of these pictures more accurately sets
out the embankment on this upper road. Is it steeper than
in this picture or is it not as steep?
page 138 ~ A. The way this picture is made, it doesn't
show, it doesn't reflect the grade that is on this
upper road. It is not too steep a bank, but it is very noticeable that there is a bank there; I think this picture here
shows the grade more than either· of these other two.
Q. That is all right now. Just have a seat.
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Ray Bolling.

CROSS EXAMINATION.
By Mr. French:
.
Q. .All the pictures fairly represent the conditions there,
do they not?
.A. Yes, sir, it is just more or less the position that the
pictures were made in.
Witness stood aside .
•
page 141

•

•

•

•
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•
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RAY BOLLING
recalled for further cross examination.
CROSS EXAMINATION·.
By Mr. French:
Q . .At Roberts' Service Station at the Pound soon after the
shooting, did you say to Elmer Phillips not to say anything
,about it, that it wouldn't amount to anything anyway or words
to that effect?
page 142 ~ .A. I don't remember seeing Elmer Phillips any
more that day.
Q. I will ask you this, if you made that statement to him?
Mr. .Asbury: We object to that. He asked him that yesterday. Just going over and over something.
Mr. French: I didn't have the time .
.A. I was asked that question yesterday.
Mr. Greear: Just tell him "Yes" or "No".
.A. No, I don't remember.
Q. Do you remember on the examining trial, were you asked
this question : '' Do you think you can lick him?'' and did
you answer, "I don't know that I could. I just thought I
would like to try and see if I could.''
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Clyde Mullins.
A. I believe I answered that question. Yes, sir, I think I
said that.
Q. At the same time and place were you asked this question and you made these answers : '' Who was he shooting
at¥" "I don't know. I thought he was shooting at me.''
"You don't know where Woodrow was when he was shooting?" "Woodrow was back to the right of me." "Were
you looking at Woodrow?" "No, I wasn't looking at Woodrow. I was looking at him."
Mr. Greear: What page is that on?
Mr. French: Page 34.
A. That's right. Woodrow was to the right of me and a
little behind me.
page· 143 ~ Q. The question is, were you asked those questions and made those answers.
A. Yes, sir, I think so.
Witness stood aside.
CLYDE MULLINS
recalled for further ~ross examination.
CROSS EXAMINATION.
By Mr. French:
Q. You were present at the trial before the Bail Commis•
sioner in this ease Y
A. Yes, sir. ·
Q. At that time before Mr. Hubbard, were you asked the
following question and made the following answer, on Page
12: "Did Simon try to get you to take Woodrow?" "Yes,
he said take him to the hospital. I said, 'No, I don't believe
there is any need in it.' He tried to pick him up and I said,
'We will go call an ambulance, so me and Ray got in the Jeep.
Simon says, 'Get the hell out of here.' Me and Ray went on.''
"Did Simon seem to be angry?" Answer: "I don't know."
A. Yes, sir.
Q. That was your answers and the questions asked you?
A. Yes, sir.
Q. Why did you say on yesterday that Ray said not to take
-or that Simon said not to take him, and that was the reason
you didn't take him Y
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Clyde Mullins.
A. I didn't say Simon said-I •said. Simon said there was
no need to take him, when I went to get the Jeep,
page 144 ~ he was already dead.
·
Q. Back there at the examining trial you said
you said there was no use to take him.
A. No.
Q. So you didn't say then, '' He said take him to a hospital.
I said, 'No, I don't believe there is any need to do it.' " You
never said thaU
A. That was whenever I went to get the Jeep. Whenever
I got back with the Jeep, he said take him to the hospital and
I went to get the Jeep. As I went to get the Jeep, he said,
'' Hell, no, ain't no use. He is already dead."
Q. You had -already told him there was no use to take him;
he was already dead T
·
A. No.
Q. You said, "No, I don't believe there is any need in iU"
A. No.
Q. You never said that T
A. No. I said when I brought the Jeep down there, he
wanted to put him in the Jeep. I said, "No, I don't believe
there is any need. I will go call an ambulance.'' So me and·
Ray went to call the ambulance.
Q. You never said, '' There is no need in it''?
A. We couldn't get him in the Jeep.
Mr. French: We would like to see the Court in chambers.
Witness stood aside.
page 145 ~

IN CHAMBERS.

Mr. French: We move to strike from the evidence ,all the
evidence showing that Simon Boggs was drinking or drunk
the night before and that he went in these houses with a flashlight in one hand and a pistol in the other and threatening to
kill his wife, and the evidence that her condition was such
that her neck seemed to be bruised and that her hair was out,
on the ground that these are different offenses and that they
were not .committed against Wo.odrow Mullins nor against
~Y B.olling and wasn't in their presence, and that in this
case· to introduce· such evidence is prejudicial to the defend;.
ant and I believe will cause a conviction of the defendant and
that they have no real probative value, and if he violated the

•
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law there, he should have been prosecuted for it; and the
fact that these matters came to the attention of Ray Bolling
was no excuse in law for him to jump on Boggs, and the intro. duction of it is certainly prejudicial to Boggs: And it will
force Boggs to go into the matter .of the trouble between
him and his wife and might force him to place his wife on the
stand on an immaterial matter, which has no probative value
in the case and will only serve to inflame and prejudice the.
Jury.
Mr. Greear: We think the motion should be overruled.
Mr. French went into this very thing himself in his opening
statement in the case to the jury, that he had had trouble with
his wife and Bolling had said something to him; he was
going to see if he could whip him as well as his sister. That
is the very essence of the beginning of the trouble
page 146 ~ and what brought the whole thing up. We didn't
go into detail about it it all.
Mr. French: What I went into in the opening statement is
legal evidence, because Ray Bolling has said that. But it is
just like I made the motion before the Court in the start,
they had a right, as I understand the law, to prove he had
information there was difficulty between him and his wife,
and it might have gone far enough to say he had information
he beat his wife up; and after I made the motion to the Court,
and then to allow the evidence of the details of his misconduct the night before, his violations of the law of having a
pistol looking for her and threatening to kill her ; that wasn't
waived by anything I did. I did not make objections to each
specific item, because to do that in the presence of the jury
and be overruled would have accentuated the value of the
evidence. We believe that this will compel us to go into these
matters and to show the jury the true facts and this will end
up in a trial of domestic troubles between Boggs and his
wife instead of what the intent of the defendant was when
Woodrow was killed, ,and that is the issue. But now when we
have to meet these charges, the jury will be confused by separate issues on immaterial matters and on other offenses. We
will be trying whether Boggs was guilty of threatening to
kill his wife with a pistol in his hand, and we will be trying
whether Boggs was guilty ·of beating his wife up instead of
the real issue here, which is, with what intent did Boggs shoot
Woodrow. And that is the only issue that I· see.
page 147 ~ The Court: · What is it you are moving the
r
Court to do?
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Elmer Phillips.
. Mr. French: Strike the evidence of that lady, Mrs. Bowman, ,and all the evidence as to the actio}?.s of Simon Boggs
the night before and statements.
. Mr. Long: We think that evidence is clearly admissible.
It is surrounding facts and circumstances. In his opening
statement he said he was out with Ray Bolling and Woodrow;
It is a part of the case. We didn't go into ,any details. We
were just showing his actions the night ·before and his utter
disregard of the rights of ·others, bent on mischief, which is
a continuation the next morning. We didn't go into detail.
We did have to bring in some of the circumstances, the beginning of it, and all of it is based on that. That is the beginning of the case.
.
The Court : I overrule the motion, but you can't dwell on
that as being responsible for it. It is just one of those incidents that caused it to come about.
Mr. French: We save exceptions.

•
' page 154
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ELMER PHILLIPS,
after being duly sworn,· testified as follows :
DIRECT EXAMINATION.
By Mr. French:
Q. Give us your name, age and occupation.
A. My name is George Elmer Phillips.
Q. How old are you?
A. Thirty years old.
Q. What do you do for a living?
A. Drive a truck.
Q. Do you own the truck?
A. No, sir.
Q. Are you any relation to the defendant T
A: No, sir.
Q. Do you know, Ray Bolling?
A. Yes, sir.
Q. At the time of the homicide had you seen Ray Bolling
that morning?
·
A. Yes, sir.
'). Where did you see him T
A. We got caught at the ramp the night before with a load
of coal and couldn't dump it, so Ray took me and Simon and
Lovell Mullins home. Next morning-I asked Ray was he
coming by next morning to pick me up. He said, "Yes, I will
see you in the morning about 6 :30." I said, "Well, PU be
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Elmer Phillips.
ready." Next morning about 6 :30 Ray come over there and
picked me up. Him and Lovell Mullins was together in Ray's
car.
Q. Did you see Ray Bolling and Simon Boggs
page 155 r together that morning?
A. Simon Boggs come out to the car and talked
to Ray where his step-daddy lives on South Fork of Pound.
Q. Was there any trouble between them?
A. Didn't seem to be.
Q. Did they talk angry or anything like that?
A. No, Simon Boggs asked Ray to dump his load of coal
on his truck, told him he had to go back up _and do his feeding
· and get his kids so they could go to school.
Q. You had had some conversation with Ray Bolling about
the trouble between Simon and· his wife that morning, did
you?
A. Ray mentioned to me before we got to Simon's, where
Simon lived, down at the place we call Thurston Banner Place
on South Fork, said, '' I don't guess we will find Simon home.''
I said, "Why?" He said, "Well, him and Pauline had some
trouble last night.'' Then he asked me to take his guns and
Simon's gun and hold them, if he got Simon's gun, would I
take them and hold them while he whipped Simon.
Q. After the shooting did you see Ray Bolling any more?
A. Yes, sir.
Q. Where did you see him?
A. I was at Roberts Brothers Service Station at Pound
having a tire changed on my truck.
Q. Did you have any conversation with him at
page 156 r that time?
A. Ray Bolling come up to me and said him
and Simon had a little trouble, said Woodrow was shot and
he was shot in the shoulder and told me not to say anything
about what was said that morning.
,
Q. Did he also say that there wouldn't be anything to it
or words to that effect?
Mr. Greear: Objection. If he didn't ask Ray Bolling that.
The Court: Let him answer.
Mr. French: I think so; I sure did. But if you insist we
will bring Ray back.
·
'
, A. Well, after he toid me not to say anything, he said,
:'It won't amount to nothing nohow."
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Elmer Phillips.
CROSS EXAMINATION.
By Mr. Greear:
·
Q. What time of day was that you claim he had this con- ·
versation with you, Mr. Phillips?
A. Which conversation, the one after or before the killing?
·Q. The one that morning when he told you to hold the guns,
you told him you were kindly weak and Simon might take them
away from you, didn't you?
A. Yes.
Q. And to let Lovell handle them?
A. Yes.
Q. To let Lovell hold them, that you were kindly weak or
sick?
A. Yes.
page 157 ~ Q. When was the next conversation you claim
you had?
A. About 9 :30.
Q. Where was that?
A. At Roberts Brothers Service Station at Pound, Gulf
Service Station and Garage.
Q. Who else was there Y
A. There wasn't nobody by when Ray was talking to me.
Q. Nobody by?
A. Ray was setting in the car and called me over to his
car.
Q. Did you notice any blood on him Y
A. Yes, blood on his left shoulder.
Q. Did he tell you Woodrow was dead Y
A. He didn't say he was dead. He said he was shot. He
said, ''If he ain't dead, he is hurt awful bad.''
Q. How do you fix that time as 9 :30 Y
A. I had hauled two loads of coal.
Q. You had hauled two loads Y
A. Yes, sir.
Q. How many loads do you usually get a day there from
that mine?
A. At that time I was getting four and five loads a day.
Q. Four and five a day?
A. Yes.
Q. You think you would have two of them in by
·
·
page 158 ~ 9:307
A. Yes, sir.
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Elmer Phillips.
Q. Did you count the one that was on your truck that you
unloaded?
A. Yes.
Q. That was one ; then you had gone after another and
unloaded it Y
·
A. And I had gone back and got another one.
Q. Your truck had actually dumped three Y
A. Yes.
Q. And you came back to the filling station to have a tire
changed¥ You came back to change a tire f
A. I didn't change the tire. I had the ones at the service
station change the tire.
Q. That was what you stopped for, to have a tire changed °l
A. Yes.
·
Q. It was while they were working on the tire that you
say Ray Bolling just drove up and called you over to the
cad
A. Yes.
Mr. Greear: We ask the Court at this time to instruct the
jury th1s. is n,ot substantive evidence, but could merely go to
the credibility of Ray Bolling.
The Court: I will not make that ruling at this time, but I
will pass on it.
Mr. Greear: He put Ray on; he said be didn't see this fellow any more. Now he claims be bad this conversation. It
is contradiction.
page 159 ~ The Court: Yes, that is all it is. That can be
covered by an instruction.
Elmer Phillips: Can I get permission to leave. I have
got to go back and haul more coal.
Mr. French: It's all right with us.
The Court: Is it all right with you for him to leave?
Mr. Greear: : Yes.
The Court:. Do you want him back afterwards?
Mr. French: No.
Mr. Greear: No.
The Court : You will be excused then.
Witness stood aside.
page 186

~
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CALLIE BOWMAN
recalled for further cross examination.
RECROSS.
By Mr. French:
Q. You say you were Smon's nearest neighbor?
A. Yes, he was.
Q. How did Simon and his wife and family get along prior
to this trouble?
A. They got along good.
Q. How long had you known them?
.
A. They lived by us two different times. They lived by us
one time about a year, then they moved back down there about
it was in April.
Q: They never had any trouble for three years that you
know of before this? .
A. No, sir.
Questions by Mr. Greear :
Q. Simon and his wife had been getting along well there?
A. Yes, sir, as far as I know.
Q. That was since April?
A. Yes, sir.
page 187 ~ Q. They had just moved there in April?
A. They lived there once before. They lived
there for a year. They got along good then, too as far as I
know.
Q. How long were they away?
A .. They wasn't away too long until they moved back.
Q. Where were they?
A. Flat Gap.
Q. She lived at Flat Gap?
A. She lived at Flat Gap.
Q. Was Simon at home at that time?
A. No, he wasn't.
Q. And he came back in April and they came back there?
A. He came back in February, I believe, and they moved
back down there in April.
'Q. When she moved to Flat Gap did she move the trailer
to Flat Gap?
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Winfred Stallard.

A. Yes, she did.
Q. And then just brought the trailer back¥
A. Yes, she did.
Q. How long did she keep the trailer at Flat Gap T
A. Well, until he came back.
Q. Do you know how long he was gone¥
A. I don't remember. I believe it was about nine months.
I don't quite remember.
Q. They had the trailer there about a year bepage 188 r fore tha U
A. Yes, sir.
Q. Is that the only time you had lived close to them?
A. Yes, sir.
Q. Did you know about Simon and Ray having trouble
about Pauline a year or. two before this T
A. No, I didn't.
Q. Had you ever heard of that¥
A. No, I never.
Witness stood aside.
WINFRED STALLARD,
after being duly sworn, testified as follows.
DIRECT EXAMINATION.
By Mr. French:
Q. Your name is Winfred Stallard?
A. Yes.
Q. What is your occupation¥
A. I own and operate a service station in Pound.
Q. You know Simon Boggs and his wife, do you?
A. Yes.
Q. How long have you known them?
A. I don't know. I guess eight or ten years one way or
another.
Q. Before this trouble how did they get along?
A. As far as I know they got along good.
Q. You never heard of any :fighting or tragedy?
A. No.
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Winfred Stallard.

page ·1s9 ~

CROSS EXAMINATION.

By Mr. Long:
Q. How long had they lived there close to you T
A. I couldn't tell you any close time. Three or fo'Q.r years,
I think, something like that, but I believe they moved· once in
between there.
Q. Where did they move to T
A. I believe they moved to Flat Gap once.
Q. Were they living in the trailer at that time?
A. Yes.
Q. Did they take the trailer up there?.
A. Yes.
Q. Where was Simon then T Was he there?
A. No, I don't believe he was.
Q. How long was he gone T
A. I ·don't remember; three or four months. No, it was
longer than that, about eight months.
Q. Were you at the filling station most of the time T
A. Yes.
Q. · Except late at night?
A. Yes.
Q. I believe you are the same one that mentioned about
him coming there with a pistol looking for her the night before
this killing T
A. Yes, sir.·
.
,
Q. Were you ever in their home T Did you visit
page 190 ~ in their home to see how they were getting along
or anything of that sort?
A. I have been around there. I haven't been there too
much. I don't go to any of my neighbors' much.
Q. Do you know anything about every time Simon would
get drunk they would have a fight?
A. I don't know anything about it. I don't know of him
being drunk only this night I was telling about.
Q. You know about the trouble he and Ray had before?
A. I don't believe I did until I heard i_t after this came up.
Q. Where were they living when they had that trouble?
A. I couldn't tell you.
·
Q. You don't know where that was?
A. No.
Witness stood aside.
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IN CHAMBERS:

Mr. Long: In Hicks v. Commonwealth, 157 Va. 939, 161
S. E. 919, an,d Code Section 19-239 : '' In grand larceny prosecution, permitting accused as witness, to be cross examined
on how many times he had been convicted of manufacturing
liquor, held n,ot error. Code 1919-4779. Conviction of a felony
or perjury shall not render a convict incompetent to testify,
but the fact of conviction may be shown in evidence to affect
his credibility. Questionj.ng accused as to anothe:r felony
affects his credibility. In a prosecu~ion for grand larceny,
accused was asked on cross examination how many times he
had been convicted of manufacturing liquor. He answered
over objection, that he had been convicted twice. In taking
the witness stand he vouched his own credibity. The question only went to· his credibility. It did not otherwise affect
the question of his guilt or innocence of the crime charged.
By statute the manufacturing of liquor is made a felony, and
this se.ction provides that the fact of conviction of a felony
may be shown in evidence to affect the credit of a witness.
It was held that the question was legitimate. Hicks v. Co'mr
morvwealth, 157 Va. 939, 161 S. E. 919.'' It was asked how
many times. He said ''twice.'' We are asking hereThe Court : I think there should he an instruction there
that since you are going to prove it more than once, you are
emphasizing it, so that there ought to be an instruction that
that only goes to his credibility. That would be
page 234 ~ up to Mr. French. Have you got any authority
on thaU
Mr. French: I have authority. That section seems to . be
since my authority. The Code says you can introduce it, and
that seems to be since my authority. Still we will except to
.
the rule of the Court.
The Court : I don't think that ought to be stressed too
much. That only goes to his credibility. That hasn't any-.
thing to do with his guilt in this case.
Mr. French: I don't think it has anything to do with his
character.
Mr. Greear: · I am not bringing in anything about his
character except this just goes to his credit.

•
page 238
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The Court: Let me see counsel in chambers.
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Olyde MuJ,lins.
IN CHAMBERS:.
The Court: I am going to sustain the objection~ You have
laid no foundation for that. This man is being tried for
murder.

•
page 246

~

•

CLYDE MULLINS
recalled.

Questions by Mr. Greear:
Q. I believe you testified you came down .and the gun was
on the ground when you got there 7
A. Yes, sir.
Q·. Where was that gun,?
.
A. In a little ditch at the right of Woodrow from the way
·
he was laying.
Mr. French:
Mr. Greear:
location of the
Mr. French:
The Court:
his evidence.
Mr. Greear:

It seems to me that is evidence in chief.
He did testify to it, but I am getting the exact
gun.
We object. That is in chief.
I think so. Wait until the defendant puts on
All right, sir. That's all, Clyde.

Witness stood aside.
Mr. Greear: The Commonwealth rests.
Mr. French: The defendant rests.
The Court: It is nearly adjourning time. I suppose counsel will want an opportunity to get up instructions.
Mr. Greear: We have our instructions prepared, but it will
take some little time to get them agreed upon.
The Court: Do you have yours 7
Mr. Frenoh: Yes, we have ours.
The Court: Let the jury go and come back
page 247 ~ Monday morning. I will take up the instructions
now. Gentlemen of the jury, do not discuss the
case or allow anyone .to talk about it in your presence. Return to Court at 10 :00 Monday morning.
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November 12, 1956:
IN CHAMBERS:
Mr. French: On Friday we weren't able to prove the name
of the pistol that Ray Bolling had and we now have found
the advertisement of the pistol and we want to call him back
and ask him if that is not the pistol he had, if it was not a
·
Cobra.
Mr. Greear: We have released our witnesses. He wants to
get advertising there and what it says it will do.
Mr. French: Just the name.. I asked them and they said
they didn't know.
'
The Court: It is irregular. .
Mr. Grear: It wouldn't make a bit of difference.
Mr. French: We don't care for any details, just ask him
if that is n,ot the one he got and it is advertised as a ''Cobra.''
Mr. Long: It isn't even a Cobra. It is a Bankers Special.
Mr. French: I give up on that. We move to discharge the
jury because counsel read the record of the conviction of
Simon Boggs for a misdemeanor to the jury and informed
us that it was a felony and without showing the record to
counsel for the defendant and because of the presentation and
parading of the bloody clothes before the jury, causing a commotion in the courtroom, which was reported on
by the "Kingsport Time." It was rather a
page 248 ~ widespread commotion and we think that is very
prejudicial to the defendant and because when
Mr. Greear was cross examining the defendant, why the audience agreed with the points he made very, very, very
strongly, being from half the members of the audience in the
courtroom, and this has prejudiced the defendant and we
should have the jury discharged.
Mr. Greear: The Commonwealth takes exception to the
statements made by Mr. French, in that the matters detailed
by him did not occur in, this trial as he has detailed them.
The only audible response from the spectators during this
trial that I have heard was at a time that was in favor of the
defe;ndant rather than against the defendant. And the only
commotion, that was caused was when the shirt of the deceased
was introduced. The shirt of the deceased was the only article
of clothing introduced, and that w~s introduced merely to show
the bullet hole. When it was brought forth, the widow became disturbed and was immediately taken from the courtroom, and there was no . other demonstration of any kind.
As to the reading of the misdemeanor, the indictment was
for a felony, and although a misdemeanor punishment was
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,1essee 0. Bolling.
found and the Court sustained the objections made at the
time, we thought that it should have beeD, admitted bec3:use
it was a trial for a felony, he having been indicted for breaking into a dwelling house with intent to commit .a felony, but
was found guilty of assault and battery upoD, the occupants
of the dwelling house.
page 249 ~ Mr. French: What was read was not the indictment, but the order, w~ich showed the .conviction
of a misdemeanor, and on the question of the fact, we offer
the defendant.
Mr. Greear: He already admitted it was just a misdemeanor.
Mr. French: He says the commotion did not take place. I
want to put the defendant on to show what did take place
about the clothes.

page 251
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JESSEE 0. BOLLING
recalled.

DIRECT EXAMINATION.
By Mr. Greear:
Q. You are Jessee 0. Bolling¥
A. Yes, sir.
Q. High Sheriff of Wise County¥
. A. Yes.
Q. Have you been present iD, the courtroom during all this
· . trial¥
page 252 ~ A. Yes, most of it.
Q. Were you here during the examination of
Simon Boggs, the defendant Y
A. Yes, sir.
Q. Was the:ce any demonstration or any audible noise from
the au,die~ce in the courtroom during the time he testified Y
A. Well, at one time I noticed there was a little noise back
there. I "think it was. when he made the statement 'when he was
asked if he· went to see about his wife and he said no that
she left and she could come back or something like that.'
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Jessee 0. Bolling.
Q. Was that the only time there was audible n.oise Y
A. As far as I remember it was.
Q. Were you present when the .clothing ,of the deceased
was brought up before the jury?·
A. Yes.
Q. State what clothing was shown to the j~ry?
A. A shirt.
Q. Any of the rest of it Y
A. No.
Q. Where was the rest Y
A. Laying on the table, the coveralls was.
Q. Were they in a bundle Y
A. Yes.
Q. Were they ever opened up and spread out Y
A. No, they wasn, 't.
page 253 ~ Q. I believe all of those clothes were brought
into the courtroom in a bag?
A. Yes.
Q. And the shirt was the only piece taken out Y
A. Yes.
Q. Were you present when the shirt was shown to the
jury?
A. Yes ..
Q. Did you notice Mrs. Mullins at that time, the widow
of the deceased Y
A. Well, I think she went out the door. I didn't see her go
out, but I noticed that she was gone ·and someone followed her
out, I mean took her out. · Really I didn't see it.
Q. How far did she have to go from where she was sitting
at the counsel table into the door of the courtroom Y
A. I would say three or four steps.
Q. Did you go outside at that time Y
A. No, I was on the witness stand at the time.
CROSS EXAMINATION.
By Mr. French:
'Q. Didn't she scream?
A. I don't recall if she did.
Q. Wasn't there a whole· 1ot of others went right out with
her?
·
A. Not too many. I noticed some going out.
Q. And when they was cross exam~ning Boggs, there_,was a
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Jessee 0. Bolling.
whole lot of people eng·aged in that, wasn't theref
A. At one time when he made the statement
about that his wife left herself and she could come
back, I noticed. I wouldn't say there was a whole lot.
Q. It was rather widespread in, the audience?
A. I wouldn't know just how widespread it was: When
Mrs. Mullins went out I was on the witness stand.
page 254

~

Witness stood aside.

page 260

~

•

•

•

The Court: I have been in quite a few trials. I don't
think there was as much noise in this trial as usual. And I
don't think there was any noise that would have any tendency
to influence people either for or against the defendant. Of
course, there was some little noise at times, but I couldn't
tell, and I don't see how anybody else could tell whether they
were. for or against the defendant, so I am going to overrule.
the motion.
Mr. French: We except.
(The Defendant retired to the courtroom while the instructions were being considered.)
Instructions A, B, C, D, E, G, H, I, J K and M were offered
by the Commonwealth and were given without objections by
the attorney for the defendant.
Instruction D-1 was offered to the Court by the Defendant
and was given without objections.
Instruction D-2 was offered to the Court by the Defendant
and was given without objections.
Instruction D-3 was withdrawn and not offered to the
Court.
Instruction D-4 was offered to the Court.
page 261 ~ Mr. Greear: Instruction D-4 is objected to because it has the Court assuming that the defendant was in a position of danger and that he was exposed to
danger and is also very argumentative with reference to the
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last sentence "and not by any i:n,tent that may not have existed
in the mind of Ray Boliing at the time.'' That is just getting
the Court to comment on a specific part of the evidence, which
is improper.
Instructions D-5 and D-6 were offered to the Court.
Mr. Greear: Instruction D-6 is partly a stock instruction,
but he changed it some. I think Instruction D-6 covers Instructions D-4 and D-5. Instruction D-5 is objectionable because it is not supported by the evidence in this case at all.
The word "assailed" by Webster's Dictionary means to attack violently by repeated blows, etc. There was no assailing
in this case and also no attack.
Mr. F'rench: I will withdraw Instruction D-4.
Mr. Greear: You can't say ''attacked.'' He wasn't attacked.
The Court: I believe Instruction D-6 covers .the whole
thing better than the others.
Instruction D-8 was offered to the Court.
Mr. Long·: Instruction D-8 singles out evidence.
Mr. G,reear: "Apprehends" is not enough. ·
Instruction D-9 was offered to the Court.
Mr. Long: With reference to Instruction D-9, that is
covered by other instructions.
page 262 ~ Mr. French: No, I don't think so. That means
if the pistol wasn't loaded or he didn't intend to
shoot. He swore he didn't intend to shoot. He has a right
to believe, if he believed he intended to hurt him and there
wasn't a blow, he had a right to act on it.
The Court: I believe No. 9 brings in a little there that is
not in this other one.
.
Mr. Long: I believe it is covered by others.
The Court : I believe D-6 covers them all.
Mr. French: I don't believe it covers that last one.
The Court: Yes, it covers the last one. (The Court reads
aloud Instructions D-6 and D-9).
Mr. Long: We will agree Instructions D-6 and D-9.
Instructions D-6 and D-9 given by the Court.
The Court : I will refuse D-7 and D-8 as offered.
Mr. Greear: No objections to Instruction D-6.
Mr. French: We will change "assail'' in Instruction D-5
to "assaulted."
Mr. Greear: In Instruction D-5 as offered, '' that causes
him honestly to believe," it has got to be what a man reasonably believed. It should read "that causes him honestly and
reasonably to believe."
·
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Instruction D-5 was given by the Court as
amended.
Instruction D-10 was offered to the Court.
Mr. Greear: The Commonwealth objects to In.struction
D-10 because it has no application in. this case. The uncontradicted evidence here is that-there was no movement or act
of hostility between Bolling and Boggs until the very time
of this acciden.t, and there was no reason for Boggs to arm
himself under the uncontradicted evidence in this case.
Mr. French: Ray Bolling testified he told him right then
and there, ''You ought to know what this is about.'' That is
enough.
Mr. Greear: That was from beating up his sister.
Mr. French: It isn/t our evidence, but your evidence. You
know what to look for. You ought to know. This instruction
is not from the standpoint of the defendant, but from the
standpoint of Ray Bolling. There is an inference all through
here. You asked if he took a pistol special for this occasion
and he said, "No." But Bolling said, "You ought to know."
That is to meet that argument.
Mr. Greear: You can't rise higher than your own evidence.
Mr. French: Yes, you can. That is to meet your argument. That instruction is offered to meet the theory of the
Commonwealth as shown by their cross examination that
Simon Boggs should have known that Ray Bolling ,was going
to jump on him because he had had a fight with his sister and
that he had put the gun in his pocket that day for that purpose. That's their theory; some of the jury will believe he put
in the back coat pocket just specially for Ray
page 264 ~ Bolling.
Mr. Greear: I believe Instruction D-10 ought
to be refused because it has no application here.
The Court: I think so. I will refuse Instruction D-10.
Mr. French:. We except.
Instruction D-11 was offered to the Court.
Mr. Long: The first sentence of Instruction D-11 is all
right. We have got an instruction on that, but what he has
stuck on there is not proper.
Mr. G.reear: We covered that in the Commonwealth's instructions. Actually he is not entitled to involuntary m~nslaughter, so you make your election.
' Mr. French: I don't believe a man does. I will withdraw
Instruction D-11.
Instruction D-12 was offered to the Court.
page 263

~
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Mr. Long: We don't think that is the law.
The Court: I will refuse D-12.- If you can get it in proper
shape.
.
Instruction D-13 was offered to the Court.
Mr. Long: I suggest you mark out the word "public."
There is no evidence of a public road. The evidence is that the
road was cut out by a bulldozer half a mile from the public
road. And then stop at the semicolon after the
page 265 ~ word ''same,'' and I think that part would be· a ·
very good instruction. The rest of it, there is no
law to it and it is argumentative and everything else. There
is no evidence to support that last part.
Instruction D-13 was given by the Court as amended.
Instruction D-14 was offered to the Court.
Mr. Long: "That may advance" should be stricken out.
The Court: I will refuse that, but you can change that.
Mr. French: Defendant by counsel duly and properly excepts .to the refusal of the Court to give Instruction D-14, and
I will change it to meet the objections.
Instruction D-14 given as amended.
Instruction D-16 was offered to the Court and was given
without objections.
Instruction D-17 was offered to the Court.
Mr. Greear: D-17 i~ not a proper statement of the law.
It has the Court calling attention to one particular witness,
one specific part of the evidence.
The Court: I refuse Instruction D-17.
Instruction D-18 was offered to the Court.
Mr. Greear: We have· no objection to the inpage 266 ~ struction if the words "and that they are not to
consider these matters against the defendant in
arriving at their verdict in this case.'' ·
The Court : I will give Instruction D-18 as amended.
Mr. French·: Defendant by counsel excepts to the refusal
of the instruction as offered, but will amend it as suggested.
Instruction D-19 was offered to the Court.
Mr. Greear: There is nothing here applicable to that instruction. And it is not a correct statement of the law.
The Court : I will refuse that instruction. I am not going
. .
to give it unless you all agree.
Mr. French : Defendant by counsel excepts to the refusal of
the Court to give Instruction D-19.

•

•

•

.
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•
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Instruction '' N'' was offered to the Court.

Mr. French: Defendant objects to Instruction "N". It
says "bare fear that a man intends to commit a felony, however well grounded, will not warrant the killing of the party
by way of prevention.'' We think that does not state the law,
and there is no evidence here the man intended to commit a
felony and '' there must be some overt act indicative of imminent danger at the time. The jury is further instructed that
an assault without a weapon which would apparently cause
a mere indignity to the person or a mere battery from
which great bodily harm cannot reasonably be apprehended''
-we think that is argumentative and there is no evidence in
this case on which to base it. And it further goes on and requires that the defendant retreat, when as the evidence
shows in this case the defendant was where he had a right
to be and he was not required to retreat at all if he thought,
as set out in the instruction, that he was in danger of great
bodily harm, he could shoot without retreating. Also, it
comes after the instructions have been closed and because it
would lead the jury to believe that a man could not defend
himself from a beating if nothing was used but a fist, and
because the instruction is in conflict with instructions given
by the defendant.
The Court: I will give Instruction "N".
Mr. French: We except.
a

Instruction '' 0'' was offered to the Court and given without objection.
page 270

r

COURT: TO THE JURY.

Gentlemen of the jury, the Court gives you the following
instru.ctions which tog·ether constitute the law applicable to
this case, by which you shall be governed, in arriving at your
v.erdict from the evidence.
( The Court read the instructions).
Mr. French: I want to see counsel in chambers. (Hands
Instruction D-20 to the Court).
.
Mr. Greear: I don't believe that is a proper statement of
the law. Every man is presumed to be of good reputation
until the contrary is shown, and the Commonwealth has not
.introduced evidence on it because the defendant must introduce evidence first.
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Mr. French: We give it in Dickenson County all the time.
The Court : Instruction D-20 refused.
Mr. French: Defendant ·by- counsel excepts.

page 271
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TUESDAY, NOVEMBER 13, 1956.

The Court: You may proceed.
Argument by Mr. Greear was heard, on behalf of the Com" monwealth. The following is a portion of Mr. Greear 's ,argument:
Mr. Greear: As they started up the road, Ray carried out
what he had in mind, took out his· gun and said, "Give me
your gun. I know you've got it." Mr. French started out
and said here that he was committing robbery and condemns
the Sheriff and officers and said they are derelict in their
duty because they didn't get a warrant for Ray Bolling for
taking the gun. What is robbery? To take something off
of somebody else with intent to convert it to his own use.
Did he have .any idea of tl:!,king Simon Boggs' gun
page 272 r and keeping Simon Boggs' gun? Everybody.
knows he didn't. He had only one idea, to take
it away so Simon Boggs wouldn't do what he did do. He
knew Simon Boggs. He knew to get that gun first and he demanded it. Who was the Red Fox of the Cumberland Y Who
was the Red Fox of the CumberlandsY There he sits (indicating Defendant). There's the Rex Fox of the Cumbe:r:lands.
No objection was made until the Jury retired.
The Court: Give them the instructions and exhibits. In
case you want anything else you can ask for it. Gentlemen,
go to your room and decide the case. Take this room to your
right.
The Jury reti!ed to their room to consider the case.

Mr. French: I take exceptions to what Mt. Greear said
about robbery. We had a case that went up from Dickenson
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County, ·commonwealt~ v. Fleming. The man got drunk and
the game warden told him to give him his gun, made him give
it to him. Of course, he had no use for it, just sent it back.in
a day or two. The Supreme Court upheld that and I think
that. The Court: What do you mean T
Mr. French: That you didn't have to take it with the intent to convert it to your own use. Fred Greear made the.
statement this wasn't robbery because there was no intent to
convert the pistol to his own use.
Mr. Greear: You would at least have to deprive the owner
of the property.
Mr. Long: It wasn't robbery.
page 273 ~ Mr. French: Yes, it was. He took the pistol
to show them how powerful he was. He didn't
have any use for the pistol, sent it back, so he went to the
penitentiary for one year. This other case is State v. Williams, 98 W. Va. 458. It isn't necessary he intendsThe Court: I don't remember the statement Mr. Greear
·
made.
Mr. French: · He said this wasn't robbery, there was no
intent to convert it to his own use.
Mr. Long: Or deprive the owner. He mentioned no intention to deprive him of his property permanently.
Mr. French: No, he didn't say th.at.
Mr. Long: The question of robbery is not involved in this ·
case and there is no charge here of robbery. The Court
hasn't given any instruction on robbery.
The Court: I don't think that could be misleading to the
jury.
Mr. French: Still, a charge of robbery. He read the instruction "to prevent a felony" and the only felony that has
been talked about in the one where he tried to take the pistol
from· him by force, and when he argued that felony had to be
with intent to convert to his own use, that will -misl~ad the
.
jury.
The Court: I thought your instruction on felony-you
claimed he was trying to shoot him.
Mr. French: In my opening statement I said something
about robbery.
Mr. Long: You put Phillips on. Phillips said
page 274 ~ he told him he wanted him to hold the gun and see
if Simon could beat him up like he did his sister.
Mr. French: He was going to take it away from him with
the pistol and hold it. Well, that's robbery. We make the
motion.
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The Court: Overruled.
Mr. French: We except.
Mr. French: We are making it at this time so you can call
the jury back.
The Court: I don't see any mistake on it as far as the jury
is concerned.
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A Copy-Teste:

H. G. TJJR,NER, Clerk.
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