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Record No. 6011

VIRGINIA:
In the Supreme Court of Appeals held at the Snpre1ne
Court of Appeals Building in the City of Rich1nond on Wednesday the 14th day of October, 1964.

ROSEMARY AGNES MIN'rER, AN INFANT, BY 1-IER
GUARDIAN AD LITElJ!l, E. MARSHALL FROST,
Plaintiff in Error,
against

LINDA GAYLE CLEMENTS, AN INFANT, WFIO SUEs·
BY HER FATHER AND NEXT FRIEND, ROY l\I.
CLEMENTS,
Defendant in Error.

Frmn the Corporation Court of the City of Lynchburg
0. Raymond Cundiff, Judge

Upon the petition of Rosen1ary Agnes }linter, an infant,
by her guardian ad l·item, E. Marshall Frost, a writ of error
and supersedeas is awarded her to a judgment rendered by
the Corporation Court of the .City of Lynchburg on the 1st
day of July, 1964, in a certain motion for judgment then
therein depending whe:rein Linda Gayle Clements, an infant,
etc., was plaintiff and the petitioner was defendant; no bond
being required.
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At Lynchburg Corporation Court, June 30, 1964.

•

•

•

•

•

This day came the parties by their attorneys, and the defendant having heretofore filed her responsive pleadings, the
plai~tiff replies generally thereto, and prays that the same
be inquired of by the country, and the defendant likewise,
and said parties demanding- a jury, there came a jury, to-wit,
J.\!Irs. Elizabeth D. Haynes, T. R. Lanlrford, Samuel M. Jones,
Lacy E. Rogers, C. S. Steppe, A. D. Car.son, Jr., and Ernest
L. Davis, who having· been duly summoned, selected, tried
and sworn according to law, and having· heard the evidence,
said jury are adjourned unt~l tomorrow morning at 10:00
o'clock.
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.At Lynchburg Corporation Court, ,July 1st, 1964.

•

•

This day came the parties by their attorneys, and the jury
:-;worn on yesterday for tl1e trinl of tltis case appeared in court
acc.ording· to tl1eir adjournment, and the plaintiff by her attorneY moved the court to strike the defendant's evidence 011
the g~ound that it is insufficient to support a verdict for defendant, as a n1atter of law in this case, and the court dotl1
su8tain said motion and doth strik~ out the defendant's evirlence, and the defendant by her attorney excented. and thP
jury having lteard the plaintiff's <'vidence and the argument
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of counsel, and having received the instructions of the court,
were sent to their room to consult and consider of their verdict, and after some time returned into court and presented
their verdict, written on a blank sheet of paper, in the words
and figures following, to-wit, "We the jury find for the plaintiff and fix the damages at $25,000.00. Lacy E. Rogers, Foreman.'' Thereupon the defendant by her attorney moved the
court to set aside said verdict on the ground that it is contrary to the law and the evidence &c, which motion the court
overruled, and the said defendant by her attorney excepted.
It is therefore considered by the court that the plaintiff recover against the defendant $25,000.00 the amount of the
damages by the jury in their verdict aforesaid ascertained
and assessed, with legal interest thereon from this day until
paid, and her costs by her motion for judgment in their behalf expended. At the instance of the defendant who by her
attorney intimated her intention to apply for a writ of error
and supersedeas, the c~urt doth order that execution of the
foregoing judgment be suspended until the :first day of the
September Term, 1964, of this Court.
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NOTICE OF APPEAL AND ASSIGNl\lENTS OF ERROR.
Notice is hereby given, pursuant to Rule 5:1, Section 4,
of the Rules of the Supreme Court of Appeals of Virginia,
that Rosemary Agnes Minter, an infant, the defendant in the
above action, hereby appeals to the Supreme Court of Appeals of Virginia from the final judgment entered in this
action on July 1, 1964.
Pursuant to the aforesaid Rule, the aforesaid ·defendant
makes this her assignments of error nnd alleges that the·
Court erred as follows :
1. The Court erred in submitting the case to the jury on
the sole question of damages, disregarding the defense and
proof of contributory negligertee on the part of thf:l plaintiff.
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2. The Court erred in ruling as a matter of law that the
plaintiff was not guilty of contributory negligence when the
determination of this question should have been left to the
jury.
page 45 ~ 3. The refusal of the Court to give Instructions
A-1, B-1, C-1, D-1, E, F and G, all of which dealt
with some phase of contributory negligence on the part of
the plaintiff.
·

E. :MARSHALL FROST
925 Church Street
Lynchburg, Virginia,
Of Counsel for the Defendant,
Rosemary Agnes Minter,
a.n infant.
Filed Aug. 13, 1964.
H. H. :tviARTIN, Clerk.

•
page 3 ~

•

•

•

STIPULATIONS.

Mr. Whitehead: If your Honor please, I have just discussed these matters with the attorneys for the defendant
and we can stipulate this; that Yeardley Avenue at the point
where this accident occurred is an arterial street and that
Wingfield Street is a yield sign street and that the speed
limit at this point is twenty-five miles per hour.
The Court: Is that pursuant to applicable city ordinances?
Mr. Whitehead: Pursuant to the city ordinances which
I have here.
The Court: . It is so stipulated and it won't be necessary
to introduce those. It has been stipulated and no further
proof will be necessary on those n1atters.
Mr. Whitehead: And so we may have thmn in there wo
have also stipulated that those pictures which we have just
referred to in our opening statements as Exhibits 1 througl1
11 may be admitted in evidence, if your Honor please.
The Court: All right.
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R. L. Brookman.
page 4 ~

Evidence for the plaintiff.

R. L. BROCKMAN,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
Bv Mr. vVhitehead:
•Q. Your name is Mr. R. L. Brockman·?
A. That is ·right.
Q. You are a member of the City Police Force for the City
of Lynchburg, Virginia¥
A. That is right.
Q. And you have been a police officer for how long, Mr.
Brockman?
A. Twelve years approximately.
· Q. I believe you are assigned to the traffic department, are
you not?
A. That is right.
Q. Now, on the early afternoon of April 15th, 1962, which
was on a Sunday, somewhere in the neighborhood of 2 :44
P.M. were you called to investigate· an accident at
page 5 ~ the intersection of Yeardley Street and Wingfield
Street here in the City of Lnychburgf
A. I was. The call came in at 2 :44 P.M.
Q. Now, approximately what time did you arrive at the
scene?
A. Approximately five minutes later because I was in Fairview Heights a.t the time.
Q. Approximately five minutes afterwards f
A. Yes, sir, something like that.
Q. Now, when you arrived there will you please, sir, tell
us first as to the weather conditions and the street conditions?
Was it a clear or rainy day Y
A. It was clear and the streets were dry.
Q. Now, at the intersection of Yeardley and Wingfield
would you please tell us this-as far as Yeardley Avenue is
concerned what is the slope of that at the scene of the accident?
A. Mr. Whitehead, I would say it is practically level.
Q. Now then, what is the condition with reference to the

6
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R. L. Brockman.
grade of Wingfield where it approaches the intersection of
Yeardleyt
A. Wingfield is a slight incline.
page 6 } By the Court:
Q. A slight incline going in which direction!
A. Going north.
By Mr. Whitehead:
Q. A slight incline proceeding in a northerly direction f
A. Yes, sir, that is right.
Q. Now, will you please, sir, tell us when you arrived there
who did you find were the operators of the vehicles and what
type of vehicles were they that were involved in the accident 7
A. Well, Miss Minter was operating a '59 Plymouth station wagon. ·
Q. So we can get it in the record, that is Miss Rosemary
Agnes Minter Y
A. That is right. She was operating a 1959 Plymouth fourdoor ·station wagon.
Q. Did you find what her age was at that timef
A. She was sixteen.
Q. And who was the operator of the other vehicle 7
A. Linda Gayle Clements. She was operating a 1956 twodoor Buick.
Q. So we will have it in the reeord will you please,
page 7 } sir, to tell us the 1962license numbers on each of the
vehiclesY
A. The license number on the Plvmouth was 140-148. The
license number on the Buick was 144-525.

By the ·Court:
Q. What year!
A. 1962.
By Mr. Whitehead:
Q. Now then, when you arrived there where was Miss Rosemary Agnes Minter, do you recall!
A. She was in a lady's house over there on Y eardley
Avenue. I don't know the name of the people.
Q. Now, did you talk to Miss Minter theref
A. I did. I talked to her in the house.
Q. Now, tell us what, if anything, she told you and what
took place there.
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A. Well, this was after Miss Clements had gone to the hospital I went in the house and talked to her. I asked her what
happened. She stated to me she didn't know what happened.
I asked her if she stopped there at the yield sign or what.
She said she didn't know whether she stopped, slowed down
or what.
Q. Then did she tell you anything else there at that timeT
A. I asked her if she was hurt and ·she was crypage 8 ~ ing. I asked did she think I should get her mother
and father over to the accident because she was sixteen years old. She didn't want them to come over there. I
kept talking to her and finally got the phone number and
called and got her people there.
Q. She gave you the phone number f
A. That is right.
Q. Now, did you find out from her how long she had been
driving an automobile!
A. She had been driving approximately four months is
what she told me.
Q. Now then, did you see ~fiss Linda Gayle Clements there
at the scene f
A. '\\Then I arrvied, Mr. Whitehead, they were putting her
in the ambulance at that time. I didn't talk to her at the
scene. ·
Q. You did not see her at the scenef
A. I saw her being put in the ambulance but didn't talk to
her.
.
Q. Would you please tell us this: When you arrived at
the scene, from your investigation, had either of the cars been
moved after they came to a rest after the accident T
A. No, sir. I called the wreckers myself, Mr. Whitehead.
Q. Now, could you tell us approximately where
page 9 ~ and what position you found each of the automobiles
when you arrived there?
A. Well, the Clements girl's car was sitting a.t 320 Yeardley A venue more or less up in the yard on a cement step that
had handrails.
Q. In other words, not to lead you, hut that would have
been she was going east on Yeardley and that would have
been to the left 7
A. The second house east from the intersection of Wingficl~

-

Q. And where did you :find the Minter automobile or station wagonf
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A. Well, that was more or less turned around in an easterly
direction on Yeardley Avenue. That went approximately
eight feet after the impact.
Q. Now then, when you made your investigation I will
ask you first could you find any brake marks or any tire
marks whatsoever that you could connect up or hook with the
automobile the Clements lady was driving?
li.. Yes. The Clements girl .left twelve feet of skid marks.
Q. Where were those twelve feet of skid marks Y
A. They were in the eastbound lane, started
page 10 ~ approximately at the edge of the intersection of
Wingfield and going east on Yeardley.
Q. Was there any glass or debris there on the road?
A. A lot of glass and debris in the street, Mr. Whitehead.
Q. Then did you find any other ma.rks after the twelve feet
of marks you. tell us about? Did you find any other marks
made in any manner by the tires of the Clements automobile o/
A. Well, scuff marks, Mr. 'Vhitehead-wasn't any more
skid marks.
Q. Just tell us about any rnarks you may have found made
by the Clements car.
A. Well, the car was pushed n1ore or less in a northerly
direction and then it went to the curbing and across the curbing and up on the bank to where it came to rest.
·
Q. Now, with reference to the Buick automobile, the one
Miss Clements was driving, what was the length of those skid
marksf
A. Well, the skid marks were twelve feet. I didn't nwasUJ'(.~
the distance, the whole distance the car traveled was one hundred and eighteen feet Lut I didn't 1neasnre the distance of
th£l scuff marks.
Q. You say you saw where it was pnshPd ~onw
pnge 11 ~ distanre about eight feet.
A. About eight feet, Mr. \VhitPhNld, it wns
pnHhed and then it n1ore or less came to a roll.
By the Court :
Q. You mean the scuff marks were about eig·ht feet and
then there weren't anv more marks T
A. That i~ rig·l1t. ·
Bv Mr. Whitehead:
·0. Now. tho~P scuff rna rks led from what direction to what
direction?
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A. Well, more or less in a northerly direction or northeast,
I would call it.
Q. Then did you find any brake marks or tire marks that
would lead up to the station wagon· driven by Miss Minter?
A. Mr. Whitehead, it was twelve feet of skid marks there
but a man was standing there on the corner and told me
those marksQ. I just want you to tell what you found. The marks
you found there, the twelv~ feet marks, could you eonnect
those up with the automobile?
A. No, sir.
Q. You tell us \vhen you arrived there that the
page 12 ~ station wagon then ·was more or less facing in an
easterly direction on Yeardley Avenue. Is that
correctf
A. Yes, sir.
Q. Let rne ask you this: Look at Plaintiff's "Exhibit No.
7 and tell us-maybe you had better come down here if you
don't mind-if that is the station wagon driven by Miss Min"ter.
A. Yes, sir.
Q. Now, is that the position that you found it in when you
arrived there?
A. Yes, sir. It was close to this curb right here.
Q. What you just pointed to there is that the curb that
would be on the right-}Iand side of Yetlrdley Avenue going
eastf
A. Yes, sir.
Q. So we can understand the way this ca.r is pointed, the
other car-that is, the Plymouth car, was found across the
street from the way this is headed?
A. That is right.
Q. Would this be headed more or less in a manner like this,
in an easterlv direction but some south?
A. Yes, si;.
Q. Would you please look at Plaintiff's Exhibit
page 13 } No. 8 and No. 9 and tell us if that is a fair representation of the damage you found to the right
side of the Clements automobile or Buick car 1
A. Yes, sir. The Clen1ents car was damaged quite a bit on
thCl right side.
Q. Now, where was the main damage done to tl1e Minter
automobile?
A. The front end.

10
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R. L. Brockman.
Q. You have told us that if you are on Wingfield Avenue
approaching Yeardley Avenue and going to that intersection
proceeding in a northerly direction that it is an incline approaching there. Now, take it further a way and then closer
up, is that a fair representation of how the approach is to
Yeardley Avenue from Wingfield!
A. Yes, sir, very good. It goes up an incline and when it
gets up to Yeardley it levels out. Yeardley is more or less
level.
Q. You are referring now to Exhibits 5 and 67
A. Yes, sir.
Q. Now, take Plaintiff's Exhibit 10, do you understand
that picture 1 That is looking more or less in a northeaRterly
direction across the intersection.
page 14 } A. Yes, sir.
Q. Now then, can you take that picture and show
us where you found the Buick automobile and what course it
tookf Could you tell from your investigation what course it
took!
A. Well, the Buick was going east. There is a fire hydrant
over here on the northeast corner and these three trees. It
rode that bank a little bit and went on down here to the second house and there are some cement steps that go up there,
eight or ten, I don't remember how many, and then a ·handrailing goes up there and it knocked the handrail over or
down or something.
Q. And that is where you found it stopped!
A. Yes, sir. The wrecker bad to get the car off the Rteps.
Q. Then, if I may, take Plaintiff's Exhibit No. 11 which
is taken directly across the street from the two hom~es you
have referred to.
A. Here is a good close picture. There is shrubbery and
the handrail and the steps. The steps led up from the sidewalk and then the yard goes on back.
Q. Of course, as it is shown in this picture, that is the sidewalk you are referring to along there.
page 15 ~ A. Yes, sir, that is the sidewalk there.
Q. Now then, would you be kind enou!rh-this is
a diagram of the intersection here-would you be kind enough
to draw on there in a rough manner approximately where
you found the vehicles when you arrived there?
The Court: Place the cars on the diagram and then outline them and then you can mark them.
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Note: The witness does as requested marking one with the
letter '' C'' and the other with the letter "M' '.
By Mr. Whitehead:
Q. Now, will you show us where you found the glass and
dirtf
Note : The witness does as requested by drawing a circle.

Q. Was it just in that one spot?
A. It was over a good sized area here.
Q. Yon refer to scuff marks made by the Buick automobile
approximately eight feet. Which way did they go 7
A. In this direction (drawing an arrow on the diagram).
Q. The arrow you have pointed that as the way the scuff
marks gof
page 16 ~ A. Yes, sir.
Q. And that was about eight feet f
A. Yes, sir.
Q. Where did you find any brake marks that you could
hook up with the Buick automobile driven by Miss Clements f
A. Mr. Whitehead, s'he started right in line with this intersection and went in this direction.
Q. Was that one line f
A. All four wheels.
Q. Would you please put another mark there if it was done
by all four wheels T
Note: The witness draws a second line paralleling the
first line.
By the Court:
Q. Did those brake marks lead up to the debris you found
there in the street or did they stop before they got to itT
A. No, sir, they led all thf~ way up to it.
The Court: Lady and gentlemen of the jury, that diagram
is out of proportion. It is not drawn to scale so you will have
have to take that into consideration.
By Mr. Whitehead:
Q. Will you take that stiek and point out to
page 17 } them what you have put up there f
A. These are the skid marks starting more or

12

Supreme Court of Appeals of Virginia

R. L. Brockman.
less as you get into the intersection of Wingfield. It left
twelve feet of marks. The debris was scattered all over the
northbound lane of Wingfield. The car continued over here
leaving scuff marks.
The Court:
other.

~{ark

it '' 8 feet'' there and '' 12 feet'' on the

Note: The witness does as requested.
By Mr. Whitehead:
Q. The scuff marks you found there was that more than
one mark as you have got it or more than one mark?
A. It was more than one mark, Mr. Whitehead.
Q. Then, as I understand it, what you have g·ot there represents what you found. It is not to scale but that is in the
neighborhood ·of where you found the Minter car?
A. That is right.
Q. And where you have the '' C '' is in the neighborhood of
where you found the Clements car?
A. That is right.
Q. And you have got the letter '' M'' representing the
Minter car?
A. Yes, sir. One house sits here on the· corner.
page 18 r Q. That is 322?
A. That is 320 and· it was the second house
where the car was sitting.
Q. Then do you recall, or do your notes show, did you find
from your investigation that there were any parties riding
with either the plaintiff or the defendant?
A. Donna K. Hogan was -riding with the Clements girl.
Q. The damage done to the Buick automobile you have told
us was shown in those pictures. Is that correct?
A. Yes, sir.
Q. I overlooked asking you this: Do you know approximately the width of the intersection?
A. Yes, sir.
Q. Tell us what is the width of Yeardley Avenue and what
is the width of "\Vingfield ~
A. Yeardley Avenue is thirty-six feet wide and Wingfield
is twenty-two feet.
·
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By a Juror:
Q. Was that width on the easterly side or westerly side
of Wingfield Y
A.. That was on the westerly side.
Q. Do you have the width of the easterly side 1
page 19 ~ A. No, I don't. It may be the same.
Q. No, it is not.
The Court: You can't testify. You have to take the evidence from what the witnesses say.
Bv Mr. Whitehead:
·Q. So we can get it straight what you tell us is that on
Wingfield there before you g-et to the intersection where this
accident occurred proceeding in a northerly direction it is
twenty-two feet wide .
.A. Twenty-two feet, that is right.
Q. And Yeardley Avenue proceeding in an easterly direction as you approach the intersection is thirty-six feet wide?
A. That is right.
Bv the Court :
•Q. And you did not n1easure the other side 1
A. No, sir.
Bv Mr. Whitehead:
·Q. On what would be the north side of "\Vingfield you did
not measure that?
A. No, sir, I didn't.
Q. And you didn't 1neasure what would be the east side
on YeardleyY
page 20 ~ A. No, sir.
Q. Let me ask you one more question. At the
point where this accident happened you told us it was a clear
day and the streets were dry.
A. That is right.
Q. So 've will definitely know, you got the call at 2:44
P.M.?
A. Yes, sir.
The Court: Mr. Whitehead, don't repeat things. He has
testified to that.
1\fr. Whitehead: All right.

14
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CROSS EXAMINATION.
By Mr. Frost:
Q. Mr. Broclonan, referring to this drawing here in regard
to the twelve-foot skid mark you are not attempting to place
that in relationship to the southbound curbing· of Yeardley.
It was on the east side of the street but you don't mean it was
not closer to the center or closer to the curb, do you?
A. No, sir.
Q. They were on the east half of the street 1
page 21 ~ A. Yes, sir.
Q. And you just arbitrarily put them here.
Whether closer to the center or closer to the curbing all you
attempted to do was just put them on there to show that it
was on the east half of the street?
A. They started with the line of Wingfield here, Mr. Frost.
Q. But the point I am making is they were on the east half
of the street but you are not attempting to spell out the actual location.
A. That is right.
Q. And they did not begin until they had gotten into 'Vingfield Y
A. About when they got to Wingfield.
Q. And you found twelve feet of skid marks and you say
that was four wheel brakesY
A. Yes, sir.
Q. In other words, all four wheels?
A. Yes, sir.
Q. So we can deduct the length of the station wagon?
A. That is the way we do it. We always take ten feet away.
Q. So actually tl:Je car skidded then two feet. lf-l
page 22 ~ that right?
A. That is the way we do it.
Q. And that was after it had gotten into the intersection ?
.l\. That is right. I believe it is the wheelbase you have to
take off and most of them run about ten feet.
Q. But that is approximately what yon people in the traffic
department use Y
A. That is right.
Q. So then actually this car bad gotten into Wingfield and
skidded two feet.
~fr. Whitehead: Now, if you Honor please, I object to
that. All he can do is tell what he found.

Rosemary Agnes
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Mr. Frost: He measured the total marks twelve feet.
The Court: He testified the total marks were twelve feet.
I don't think he can add or take anything away from that.
By Mr. Frost:

Q. I understand all the marks occurred in Wingfield Ave- ..
nue.
A. That is right.
page 23 ~ Q. When you put the debris on there you were
not attempting to locate that actually in the intersection but that is the approximate location Y
A. Approximate location, yes, sir.
Q. It could have been anywhere else around in the intersection?
A. Well, it was in the line of traffic. ~Iiss Clements was in
her lane and Miss Minter was in her lane.
Q. In the eastbound lane?
A. Yes, sir.
Q. When you talk about scuff marks what is the difference
between scuff marks and skid marks Y
A. A skid mark is more or less a straight line and scuff
marks, as we call them, is when there is & push, not where you
put your brake.s on but where the car was sliding.
By the Court:
Q. You mean it is wider than a skid mark f
A. Yes, sir, where it is being pushed.
Q. Is it the same consistency all the way or is it ·a differ~nt amount of rubber going clown?
A. I would say it is difforent because in some places it
looks like it was heavy and in some places light,
puge 24 ~ just skipping along.
Bv 1\Ir. Frost:
·Q. This is just an arbitrary drawing on your part. Yon
sRw places on the street that you call scuff marks.
A. That is right.
Q. But you couldn't say it was in exactly that particular
nngle?
A. No, sir, but close to it.
Q. Now, you put the Minter car here. The Minter car had
hcen apparently knocked around and was all the way in
Yeardley Avenue. That is correct, isn't it?
A. Yes, sir.
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Q. That was out of Wingfield but in Yeardley ¥
A. Yes, sir.
Q. And the Clements car had come down here. No,v, where
did you measure your one hundred and eighteen feet 7
A. Mr. Frost, there is a hydrant right here.
Q. Will you put the fire hydrant on there f

Note : The witness does as requested.
Q. That is the fire hydrant.
A. Yes, sir, and there were trees here.
Q. Tell me where you started the one hundred
page 25 eighteen feet.
A. Right along where the hydrant is.

t

The Court: Just indicate on your drawing the one hundred eighteen feet.
Note: The witness does as requested and marks the same
"118 feet".

By Mr. Frost:
Q. This is Exhibit 11. Suppose you come down here. Do
I understand that from the way you have drawn the mark
that this car came up and went up this bank?
A. It came off the road back here and it rode the bank.
Q. Rode the bank behind this tree?
A. Yes, sir.
Q. In other words, the tree was between the cnr and the
street. Is that right?
A. Yes, sir.
Q. So the car cmne up this bank and all the way around
here?
A. A sidewalk sits here.
Q. I understand. You talk about a bank. All I am trying·
to find out is what you mean by riding a bank.
· ,_
A. The bank is about three and a half or four
pag·e 26 ~ feet high and the car more or less got on the bank
and rode on the bank down to here where it stru~k
the rail.
Q. Came across the curbing and sidewalk and got on the
l1ank and bit the railing down here as shown in Plaintiff's
~xhibit No. 11 T
A. Yes, sir.

Hoscn1n ry Agnes .Minter
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Q. You say you found some . skid marks in Wingfield.
'\Vhere did you find the skid marks in Wingfield Y
.A. Those skid marks were down here before you get to
the intersection.
Q. 1\Till you draw those on there too!
Note : Tlw wi b1ess does as requested.
{~.

·\v ere they n1ade by four wheels 1
A. That is right.
Q. And you say they were twelve feet Y
A. Yes, sir.
Q. \Viii you mark that '' 12 feet'', please t

Note : The witnesR does as requested.

Q. Now, in regard to conversation that you had with Miss
:Minter, I think you sairl you tnlked to her over in this house.
A. That is right.
Q. That is the house over in the southwest cor~l
page :27 r (lr over here. That was this house over here,
·
wasn't it?
A. Yes, sir.
Q. 'Vill you look at your 11otes? Isn't it a fact she told
you she ditlu 't know what happened?
.:\. She said she didn't know whether she slowed down,
stopped or what.
Q. Slw said she didn't know what happened?
A. Thnt is right.

By the Court:
Q. 'VP.re those yield signs present at that time at that location as indicated?
A. Ye~, sir.
Rv ~fr. Frost:
· Q. You ta1kN1 to 1\fiss r.IemeJ~ts at the hospital, did yon

notf
A. That is right.
Q. Did yon ask Jwr whnt speed she was 1naking at the time!
..\. S1w :o;aid doing- approximately twenty-five miles an bonr.
Q. Dirln 't Rho tell you twenty?
A. T haY(l got twClnt~r-flvp h~r~, Mr. Frost.
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Q. Do you have any notation on your book as to what speed

she told you she was going?
page 28 ~ A. No, sir. I have got it on the report, not on
·
the book.
Q. You have nothing on the notes you made at the time
of the accident Y
A. I haven't got it on the notes.
Mr. Frost: That is all.
RE-DIRECT

EXA.~IINATION.

By Mr. Whitehead:
Q. As I understand it, the twelve-foot marks which you
have shown there on Wingfield approaching the intersection
they are the marks you say you could not hook up with the accident.
.li. That is right.
Q. And in view of the questions asked you were all of those
marks on Wingfield Y
A. Yes, sir, they were on Wingfield before getting into the
intersection.
Mr. Frost: Before Mr. Brockman gets away we want to
introduce this as Plaintiff's Exhibit No. 12.
The witness stands aside.
The Court : We will take a short recess. Do
not discuss this case amongst yourselves or attempt to arrive at any conclusions until you have
heard all of the evidence, the instructions of the Court and
argument of counsel, and thHt will apply to this recess and
to any other recess.
page 29

~

(Recess).
DR. W. M. WATTLES,
·having been first duly sworn testifies as follows:
DIRECT EXAMINATION.
Bv Mr. Whitehead:
··Q. You are Dr. Waldo M. Wattlest
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A. Yes, sir.
Q. I believe you practice your profession in the City of
Lnychburg with offices at 1101 Church Street, Lynchburg,
Virginia.
A. Yes, sir.

The Court: Doctor, you will have to speak out so the
reporter and all the members of the jury can hear you.
page· 30 } By Mr. Whitehead:
Q. What is your age now, DoctorT
A. My age?
Q. Yes.
A. Fifty-three.
Q. What branch of medicine or what field of medicine do
you specialize in.
A. Pediatrics.
Q. Now, what are your qualifications to enable you to practice medicine, Doctor Y
A. I graduated from Vanderbilt University and I had·my
residency in Memorial Hospital and in Southside Hospital
and I passed the State Board in Tennessee and graduated
from Vanderbilt and· came to Virginia by reciprocity and I
have been here since 1938.
Q. You have been practicing medicine here in the City of
Lynchburg continuously since 1938 f
A. Yes, sir.
Q. Let me ask you this: Were you called to Lynchburg
General Hospital to see this young lady, Miss Linda Gayle
Clements, on April 15, 1962 after the accident here in question?
A. Yes, sir.
page 31 } Q. And did you see her at Lynchburg General
Hospital?
A. I saw her in the emergency room at Lynchburg General.
Q. Now, would you please, sir, tell us in what condition
you found her when you saw her and approximately, if your
notes shows, what time did you see her T
A. It was on April 15, 1962 and she was admitted to the
hospital at 5 :40 but she was in the emergency room for an
extended time, I don't remember how long. I don't have here
the time she was admitted to the emergencv room.
Q. But she was admitted to the hospital at 5 :40!
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A. 5:40P.M.
Q. Explain what you mean. Was she in the emergency
room before she was admitted to the hospital?
A. She was in the emergency room and also had x-rays a.ud
watched her there for a while before she was admitted to the
hospital at 5:40.
Q. 5 :40 P.M. is when she was adn1itted!
A. Yes, sir.
Q. Then I ask you this: At the time you saw her there
at the hospital which was some time before 5 :40-iH that
correct?
A. Yes, sir.
page 32 ~
Q. At that time would you tell us what condition you found her in then?
A. At the time she was son1ewhat mentally confused. Obviously she had sustained brush burns of her face, both arms,
both legs, as well as several bruises and contusions of the
face, arm, body and legs with laceration over tl1e left temple
area.
Q. What was the condition of her knees at that timef
A. She had multiple bruises, contusions and exePssive
laceration.
Q. Was it necessary to take any stitches in the knees J?
A. Nine stitches were taken in the left temporal area but
none in the knee.

By the Court :
Q. Where?
A. The left temporal area.
Bv Mr. Whitehead:
"Q. You took nine stitches in the left temporal area. \Yhn~
did you do for her knee?
A. I am sorry. She had laceration of the left· elbow and
also of the left knee. I do not have the number of sutures in
the left knee.
page 33 ~ Q. You know you closed the elbow and left knee
with sutures. That means stitches, don't it!
A. Nine here but that is the onlv one I hnve.
Q. I am not talking about tl1at ~ne. Let's finish witl1 the
knees and legs.
A. I do not have a record of the number of stitches that
were put in.

Rosemary Agnes

~linter

v. Linda Gayle Clements

21

Dr. W. M. Wattles.
Q. Did you take some?
A. There were cross interrupted sutures. I have to go
back to the hospital chart. I don't remember the details. I
have to refer back to the chart.

The Court : You may do
you have.

~o.

You can refer to any records

By Mr. Whitehead:
Q. As I understand, you did take stitches in her knees and
in her elbows.
A. We have laceration of the left elbow and left knee area
and here (indicating the forehead).
Q. Stay away from the head. Let's stay down there at the
knees. Did you take some stitches?
A. Yes, sir, there were stitches.
Q. All right, now go on up to the head. Did you
page 34 ~ find any cuts anywhere about her head f
A. We will go back now to the laceration that
we had of the head.
Q. \Vhere you are pointing to is the left side of your head.
Is tha.t in the area where she had the cut and you had to take
the stitches?
A. She had nine sutures, according to what I have written
here.
Q. Will you please point again to the left side of your· head
approximately in the neighborhood of "\11rhere you took these
stitches?
A. Along about the hairline, the temple area.
Q. Now, with reference, so we can get the whole history,
with reference to that condition was that just a little tiny
. eut or a deep cut Y Tell us ·what kind of cut it was.
A. Well, it was through the skin down to the muscle area.
Of <~onrse, the muscle area there is very thin so you would
consider it a throug·h laceration. It was approximately one
and a 'half or one and three-quarter inches long. She still has
a scar at the present time. It's in the right tmnple area-l
:un sorry-the right temple area.
Q. Look at your notes. Let's get things straight.
pag·e 36 ~ A. The right temple urea which has the scar
which right now varies anywhere frmu an eig-hth
to almost a quarter of an inch wide and an inch and a half
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long so it would really have beep. a good inch and a half long.
Q. That is on the right temple?
A. I am sorry. It was the left leg, left elbow and right
side of the head, I am real sorry.
Q. Now, when you saw her there at the hospital she was
in the emergency room and you tell us she had not been removed to the hospital-that is, to the room-that is what you
call admitting to the hospital.
A. That is right.
Q. Now then, at that time had she cleared up or was she
still confused or how was she then 1
A. She was mentally confused at the time she was in the
emergency room as well as the time she was admitted to
the hospital.
Q. Did you get any history as to how she had gotteu hurt ~
A. The history that I received at the time was that she
was riding in a 1956 buick along Yeardley Avenue with her
girl friend, Donna K. Hogan, both on the front seat naturally, and this car struck the right-hand side of the
page 36 ~ car and it was said she was knocked unconscious
and fell over into the lap of her girl friend who
was riding with her on the front seat. The car proceeded
, down the street and up a bank and I remember one thing
that was said, wondered how she missed the trees but she did,
and shortly afterwards she aroused to the point that she
remembered being removed fron1 the car and being placed on
the stretcher and brought to the hospitai but she did not remember the details of the crash.
Q. You ma.y refer to your notes and the hospital notes.
T'hen after you admitted her to the hospital you say that was
at 5 :40. T·hat night did you see her after she was adtnitted to
the hospital Y
A. Yes, sir, I saw her many times while she was in the '
hospital.
·
Q. I am talking about that night, Sunday night, April 15tll.
A. I do not have the nurses' notes he1·e and I am not ablE'
to tell.
Q. Go ahead and tell us what you saw and observed about
her while she was in the hospital. Start out from the beginning.
A. Of course, she had brush burns and the laceration of
her face, both arms, both leg·s, and then she had
page 37 ~ lacerations-I am sorry-it was on the ri~·ht side
of her temple area and left elbow and left leg.
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She was admitted to the hospital where at half-hour and
hourly intervals the vital sign checks were made by the nurses
to check blood pressure, check respiration and color and all
and these all stayed reasonably safe. That night after she
was admitted I do have a note here, I am sorry, she continued
somewhat mentally confused and she was nauseated as well
as complaining of being quite dizzy. The sore areas where
she was bruised nnd had brush burns were n1ost uncomfortable.
The following morning she was still hazy but was much
clearer than she was at the time that she was in the emergency room or that she was the night before. She complained
of headaches at that time, was still nauseated. The right
shoulder and left ankle were quite painful; however, the
briuse on the right side, the laceration on the right of her
head was quite uncomfortable and ice bags were placed beside the laceration on the right side of her shouder and ankle.
X-rays that 'vere made from the emergency room before
she was adrnitted of the skull showed there was no fracture
abnormality and took x-ravs of the left ankle which was
normal and intact.
~
Q. Showed what to be normal and intact?
pag·e 38 ~ A. The left ankle.
Q. Is that the bone you are talking about?
A. Yes, that is the bone. I am talking· about the bones,
bones of the left ankle.
Now, the following day, the 17th, she was mentally clear
that 1norning; however, she felt very n1iserable because of the
associated pain with the bruising and brush burns and the
sutured area was doing- very nicely. In other words, she was
doing about as would be expected.
0. On that day was she con1.plaining· of anv headache or
notl
·
A. She had headaches all ihe way through, in fact, they
always have headaches and because of the head injury we did
not give her anything. I remember nurses calling Aeveral
times and asking if they could not give her sometl1ing for the
headache hut we don't use any at the time they have a bead
injury and that would be on the nurses' notes which I don't
have.
ThP 18th she felt better tl1at morning.
0. Where are we?
A. This is A nril 18th. She continued not onlv to be unromfortable in the bruised areas but she complained bitterly
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of the left ankle us well as the right shoulder. Of course, ice
packs were kept on and were continued on and
page 39 ~ that was the first day that she felt like watching
even TV for a short time.
Now, on the 19th, which was the following day, the bruise
wa~ subsided, the ankle and Rhoulder still painful and slw
see1ned to feel somewhat better. Of course, the headach(li-'
were continuing.
Now, on tlw 20th she was 1nentally clear. The bruised areas
were subsided. The lacerations looked all right.
Q. Before we get to the 20th, so we can bring it on up
to date, did you send her home on the 19th?
.l\.. She went l10me on fhe 20th. That was the reason I was
g-etting you up to the 20th.
Q. You sent her then on the 20th of April?
A. The reason I sent her home on the 20th the bruised
areas were subsided satisfactorily, the lacerations looked all
right and she was not con1plaining of any headache that morning, which was unusual, but expected it to come back. She
was not dizzy, was not naul:leated, and I thought that she
would probably be happier at home than she would be at the
hospital and could stay in bed and keep ice packs on the
hrnises and the eontused arens and for that reason we let her
go hmne.
.
Q. Now, when you discharged her 'then fron1 the l1ospital
on April 20th did yon at that time reach anv oninpag·e 40 ~ ion as to what injuries, if any, she received in tlw
accident and if yon did, tell us what they were!
A. This diagnosis was: 'rraumatic cerebral concussion;
multiple contusions and lacerations of head, arms and body.
Q. Will you please tell us what you mean by trann1nti{·
ce1·ebral concussion?
A. Any traumatic injury, of course, results in a hrnisc ~nwl1
as fron1 a lick or blow·. Concussion is a g-eneral term whiel1
1neans that the tissues within the head have been bruised
and that there is varying amount of pressure within the hNHl
itself and these bruised areas, of course, will give you varion~
symptoms depending· upon the degree of increased intercranial pressure, or '\Vhere tbe bruise is located, or the extent
of the involvement.
Q. You tell us about cerebral concussion.
A. Cerebral, of course, is tl1e brain.
Q. Would you please, sir. tell us whether or not in your
opinion from your examination and treatn1ent of her-you
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say cerebral is brain-what do you mean by cerebral concussion with respect to this particular case 1
A. Well, she had sufficient bruising, sufficient increased
pressure to cause not only the nausea but also to
pug-c 41 ~ cause the headaches, to cause the lapse of memory
or unconciousness for a short period of time, and
tl1en the mental confused dizzy state for between forty-eight
and seventv-two hours afterwards.
Q. You ~ay pressure, pressure on whatf
A. Well, the head itself. The skull is a solid box and if therP
iH any bruising inside of the head therP iR naturally sonlP
swelling.
By the Court:
Q. What inside the brain1
A. Anything inside.
Q. What is inside Y
A. The brain is floating in a sac of fluid. This sac, of
course, is inside the skull and if yon get any increase in the
size of say the brain tissues then you will in turn increase
the pressure for the simple reason it is in a closed box and it
is this increased pressure that gives you the unconsciousness,
semiconsciousness, tlw nausea, the von1iting· associating 'vith
itThe Court: I think yon have answered thf.l question.
Bv 1\£r. vVhitehead:

"Q. Now, let me ask you this: You refer to this child being
nauseated that nig;ht and also tbe next day. You
page 42 ~ have told us about cerebral concussion. I will ask
you this: Is the nausea, or is it not, a fairly definite thing· that will follow u cerebral concussion'?
A. If the pressure is extren1ely snu1Il, in oth(lr words, if
the degree of pressure is very little then you will 11ot get
tu1usea, but if you get a pretty good increase in preRHlll'(l then
~rou will g·et nausea. It is a matter of degree of pres:=-mre. I
don't know if von can measure it. 'Ve don't haY(l any wav of
·
·
rneasuring it ~ccurately.
Q. After you sent her home on April 20th would you please
teU us have you followed her from time to time since thai
time?
A.. Yes, sir.
Q. Then from the time thnt you f-lent hPJ' l1o1ne on April
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20th, 1962 you say you have seen her from time to time.
Would you please, sir, tell us what complaints and what she
has been suffering from, if anything, since that time and what
is her present condition Y
A. She has been followed since her discharge in the office
many times, not only seen in the office but innumerable discussions for possible help over the telephone because of her
troubles. After going home from the hospital she remained
quiet and then she was in Lynchburg Colle.g-e so
page 43 ~ we were quite anxious that she not miss any mm·p
time from school so she gradually went hack to
her classes after her discharge and she returned to the offie('
on occasions.
On May 1st when she first returned to the office she wn~
complaining of headaches which varied markedly in intensity as well as the amount of discomfort and loss of tim<?.
These headaches were usually on the right side of her head or
even over the right temporal aren. they may have heen dufllvery frequently with sharp stabbing type pains, very frequent with throbbling, and the bruised and contused areas. of
course, at that time to the right shoulder, left knee-right
knee, right lower leg·, as well as the right side of her head
were all subsiding. Sleep at night was sometimes almost absent because of nightmares and dreams and reliving wl.at ha:.;
gone on.
This was just about the same picture on ~lay 8th, 18th, 31st,
S1.1ne 14th and all along during these visits her blood pressurP
remained normal and her physical and neurolog·ical examinations up into Aug-ust with the exception of the tenderness or
the right shoulder and left nnkle and, of course, the hruis<?d
and contused areas were still son1ewhat tender. The laceration of the right side of her head had he&led but, of cours<?,
we had the scar that in time, of course. graduallr
page 44 ~ faded somewhat. Tenderness and swelling of her
leg, of course, would bother her as far as getting
around some but not to the point she could not get around.
but the main thing· that troubled her at that point was the fact
that she had these headaches that were most excruciating- and
the fact she couldn't sleep at nie.-ht. and the fact that sheI think she said she felt somewhat dejected-in other words,
very frequently depressed. Anything- that would ~orne along
wl1ich normally wouldn't bother her at all would upset her
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considerably and because of the continuance of this, as well
as the fact she was upsetting not only herself but others at
home, suggested that she try something to calm her down, in
other words a mild drug.
By the Court :
Q. Tranquilizers Y
A. Tranquilizers, but I don't think Linda wished to take
these for the simple reason s'he felt they would be somewhat
habit forming and she didn't want to get something she
would have to continue with.
Now, electro-encephalograms were requested at intervals
and she was followed through the office during the fall and
then in February of '63 she continued with these headaches
which would vary quite markedly, in other words,
page 45 ~ would be times they would not be too severe and
be times they were .excruciating. The nightmares
were most troublesome for about nine months after the accident and then they began to let up somewhat; however,
other things continued.
Now, the scars mentioned there on the leg, of course,
bothered her because of the fact they were quite prominent
but the use of her leg and shoulder and all apparently was
quite normal. She could walk and take part in usual things
without any difficulty.
By July of '63 she continued to have lots and lots of trouble, tnost frequent headaches, although some of them, I think
generally you could say they were of less intensity than they
had been a year before which was shortly after the accident,
hut still to the point she would have to lose out on a large
number of things because they were so severe.
During last fall, September, October and on into December
and January the same genet·al picture ]n that she has ·continued on up until now with these persistent headaches, and
that represented the most trouble:some thing. She continued
to have her emotional troubles in that she feels very freuently
very dejected, 'rery irritable and she cries most frequently and
it has made it quite hard on all concerned because
page 46 ~ of the fact this is entirely different from the way
she has done in the past.
Q. Let me ask you at this point: From this history you
•·eceived and from your observation and .examinations of
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her with reference to now the complaint of getting emotional
trouble, very irritable, and headaches, are they natural following from this type of injury to the brain or not?
A. This would be considered within-considered normal
to follow a concussion of this magnitude.
Q. Let me ask you this: vVith reference to her knee or
knees or where the scars are on there now, have they cleared
up or will they be permanent or what?
A. The ·scars will be permanent and I don't think they are
going to change much from where they are now. That is also
true of the scar on her head.
Q. That is the scar on the right temple. '\Till that be perntanent i
. A. Scars are pern1anent.
Q. Now then, with reference to the head injury, or cerebral
concussion, or brain, and with reference to the history you
have received, and your observations and your treahnenb;,
I will ask you this: Doctor, will you please, sir, tell us whether or not, in your opinion, she will sustain a perpage 47 ~ manent injury from the brain concussion or the
headache in the head or not?
A. I would have to answer you, yes. Anything· that persists
for over two years following a head injury is accepted as being 80% or 90% chance it will be permanent. That is an accepted thing that you can prove by statistics.
Q. You have seen this cl1ild and observed her and yon have
treated her and I want you to tell us this, please, sir: From
your observations of her does she give you the ilnpression of
1nalingering, putting on, or are her complaints genuine ·f Tell
us what your observations and 'vhat your opinion is.
A. I have kno\vn her since Noven1ber. 1943. I feel like I
lo1ow her quite well. I wasn't cxpectiiHJ.: this question but T
can answer it this way: This is entirely different frmn her
nm·null behavior. I do not feel that ~h(\ has at any time put
on, in fact, if anything, I think sl1e has tried to hide fron1 m<'
the fact that she is l1a.vinp; the trouble for th(\ sin1ple reason
that she feels I would hold hr.r down too n1uch. She wants to
do more but witl1 tlu:\ headacl1es and all I don't think shP
would want to tell me as much about the headachN~, nh0111
th<: fact she cries as n1uch or sleeps as little m· is irritablC'-1
do not feel that she is putting on h1 the least.
page 48

~

1\{r. Wl1itelwad:

.A-Il rig·ht. gentlemen.
cs
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CROSS EXAMINATION.
By Mr. Frost:
Q. Doctor, _going back to the admission at the hospi~al. I
take it you examined her when you saw her there on April
15th. It is a fact that the eyes, examination of the eyes
usually is a pretty good indication of any brain injury, is it
not?
A. If you have massive involvement you will get things
such as pupil changes. She did not have· that at that t.ime or
has not had it. She did not l1ave sufficient increase in intercranial pressure or involvement of the optic nerves to give
you changes that were picked up.
Q. In other words, you found the pupils to be round, regular and equal and reacted normally to light?
A. That is right.
Q. "\Vhat do you mean by fundi?
A. If you will recall when you were at the ophthamologist,
and I know you have been there because you wear glasses,
he looked at the back of your eye. The back of the eye is
known as the fundus or fundi.
page 49 ~ Q. As far as any indication by any examination
of the eye if you just relied on the diagnosis made
from the eye you would not even feel she bad any brain injury
at all?
A. As far as the eye was concerned at that time, yes, sir.
Q. As I understand, you bad x-rays taken of the skull.
A. Yes, sir.
Q. And they were normal. Now, you speak about getting
a history. vVho gave you the history? Did Miss Clements give
you the history f You also said she wondered how she missed
the trees. You have made that statement when you were talkin.g; about the history. She obviously must have told you that.
A. She did not tell me thai. I think if you refer back part
of this history was obtained from her, part of it was obtained
from others, about the tree thing and where that was obtained
from I don't know, I just ren1ember hearing that and I put it
in there. I remember it was mentioned about missing the tree.
Q. Did you put it in your notes?
A. I didn't put it in the notes. I just told you that was a
part of what I remembered on the thing.
Q. You had no record of that?
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A. I have no record of it at all. I recall back
in my mind about it.
Q. You wondered how she missed the trees 7
A. I don't know. She didn't say anything about that. What
I have here is a composite of what I obtained at that time
not only from her but from others. I don't remember who
mentioned the fact she was unconscious and fell over in the
lav of Donna K. Hogan, I don't know who told me that.
Q. I don't mean to be belaboring the point by the fact she
wondered how she missed the tree that would be the operator
of the car.
A. She just said someone else said that at the time. I remember a discussion on it.
Q. Doctor, of course, we are dealing in subjective symptoms here, are we not, the headaches Y
A. The headaches, yes, the scars, no.
Q. And you ·state after so long a time she had normal
movements of her legs and shculders. You say she was going to Lynchburg College.
A. Yes, sir, I mentioned that.
Q. And you knew she was working at Miller and Rhoads!
A. I did not know that.
'
Q. Under normal circumstances if you go to colpage 51 ~ lege and then work from 5 :00 until 9 :00, Monday
through Friday, 1tnd 9:00 until 5 :00 on Saturday,
she has got a pretty full week, hasn't she? You know that
from actual knowledge.
A. Yes.
Q. Did you know she went back to school April 23rd t
A. Yes, as I say, she went back to school shortly after we
let her up. I didn't know the exact date.
Q. Now, you speak about the physical and neurological
examinations being negative. What is the neurological examination? Is that where you see their reflexes and check
them!
A. Yes, sir.
Q. And the reflexes are governed, of course, I take it
throug-h the nerves.
A. Yes.
Q. And the nerves are controlled by the brain f
A. Yes, sir.
Q. And that would be indicative there wasn't too much
wrong with her neurologically if the neurological examination was normal.
page 50

~
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A. No, sir. If you have involvement, for instance, if you
have a stroke, then you will knock out the nerve that snpplies
that part.
page 52 ~ Q. Why do you make a neurological examination?
A. Looking to see if the brain damage had involved any
group or one or more nerves, looking for specific nerve damage. You can get marked increased pressure, you can get a
lot of brain damage without involving any of the nerves that
involve the muscles.
Q. But you do not find any nerve damage.
A. No damage to any of the nerves that control the muscles.
Q. Is the fact the blood pressure being normal is indicative
of anything, and remains normal all through this Y
A. Yes. In other words, if she had had pressure on certain
points within the brain then, of course, it could have affected
the movement of her arms, legs or anything else.
Q. Doctor, as of ·December '63 when was the last timehave you a record of the last time she came to your office Y
A. The last time she was in the office was January 24th,
1964.

Q. And before that was when T
A. December 5th, 1963.
Q. Now, in December at that time you were of the opinion
she was n1aking a slow but satisfactory progress, were you
not?
A. I still think she is making a slow but satispage 53 ~ factory progress-in other words, with what she
has.
Q. In other words, you think each n1onth she is getting
better?
A. Not quite that fast but we have no doubt gotten to the
point that the recovery from now on, the recovery rate, is
going to be extremely slow but we may have met a point beyond which we can't go. I can't tell you.
Q. You can't really say whether her condition will be permanent or not, is that right?
A. To answer you ''Yes'' or ''No'' I can't tell you whether it is permanent or not. I can give you my opinion.
The Court: We want your medical opinion.
The Witness: My opinion is with what she has she has
some permanent injury but I can't tell you exactly what she
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is going to do ten years from now. I don't know how you
could do it and I can't answer it n1ore than that.
By Mr. Frost:
Q. You do feel though she is hnproviug slowly.
A. She has improved markedly from where she was to ·begin with but she is a long ways fro1n where she need5 to be
and I think that part, a large part of t'hnt will be permanent
definitely.
page 54 ~ Q. Doctor, what kind of treahnent do you give
her when she comes to see yoLl1 Do you talk to lwr
or what do you do for her w·hen she comes there to Hee yon 1
A. We not only examine her but also, I can put it in your
words, talk to her and rea~sure her and, of course, before
you do that you try to find out how well she is doing and
how much trouble she is having and all.
Q. Who is the specialist who deals with these thing·s, a
neurologist!
A. A neurologist or psychiatrist.
Q. And they would be the ones to specialize in this particular problem?
A. Yes, sir.
Q. And you would recognize their opinion, I suppose.
A. Certainly we have at lea8t four excellent Ollf'H hel'e.
Q. Is Dr. Benedict Nagler one of them?
A. Dr. Nagler, Dr. Novak and Dr. Gardner.
Mr. Frost:

page 55

~

That is all.
RE-DIRECT

EXA~IINATION.

By Mr. Whitehead:
Q. Doctor, let me ask you this in view of the question :Mr.
Frost asked you; in your field of practice do yon have to dPal
with treatments of injuries like this?
A. Yes, sir.
Q. Then let me ask you another thing, because I don't
think you understand the question, when Mr. Frost was asking
yon the question about what was going to happen what I
understand, of course, you nor no one knows what iH going· to
happen in the future, do you 7
A. I don't.
Q. But your medical opinion is this child has permanent
injury?
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A. Anything that goes over two year& is definitely within
that category, in fact anything over one year but if yon go
two years it is much more serious.
·
Mr. Whitehead: '"All right.
The witness stands aside.
page. 56

~

DON ADKINS,
having been first duly sworn, testifies as foilows :
DIRECT EXAMINATION.

By Mr. Whitehead:
Q. You are Mr. Don Adkins f
A. Yes, sir.
Q. Do you still go to school?
A. Not at the present. I will start back in the fall.
Q. Mr. Adkins, I understand you work at the Lynchburg
General Hospital.
A. Yes, sir, I do.
Q. And what do you do at the hospitaU
A. I record electro-encephalograms, I am the EEG technician.
Q. An EEG is what?
A. Electrical recording o:f the potentials that come from
the brain.
Q. Let me ask you this: Vvorking at Lynchburg General
Hospital have you run electro-encephalogram tests on Miss
Linda Gayle Clements Y
A. Yes, sir, I have recorded a total of five elecpage 57 ~ tro-encephalograms on Miss Clements.
Q. Will you tell us the dates that you made
those recordings or tests?
A. The last recor(ding was made when Dr. Benedict Nagler
was present.
Q. Let's start at the first one and come on up to date.
A. The :first one, No. 481, recorded June 17th, 1962.
Q. What date!
A. June 17th, 1962.
Q. I have got here .July. \:vhich is correct? Look at your
notes, please.
A. Yes, sir, July 17th, No. 481 requested by Dr. Wattles.
Q. That was made on July 17th, 1962 and that is No. 4811
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A. Yes, sir.

By the Court:
Q. What is 481, the identifying number?
A. The identifying number.
By Mr. Whitehead:
Q. On your form you have EEG No. 4811
A. Yes, sir.
Q. Then when was the next EEG run?
A. February 10, 1963, EEG No. 642, again repage 58 ~ quested by Dr. Wattles.
·
Q. Now, when was the next one?
A. EEG No. 726 recorded July 5, 1963.
Q. What is that number?
A. 726, again requested by Dr. Wattles.
Q. vVill you refer to your notes again 7 The hospital records say June 5th, 1963.
A. That is right, June. It was June 5th, 1963, on the record
itself.
Q. And that is No. what?
A. No. 726.
Q. Now then, when did you make another one?
A. EEG No. 793 August 27th, 1963, requested by Dr. Wattles.
Q. Now then, when did yon run the last one?
A. The last was recorded May 18, 1964, EEG No. 966 and
was requested and witnessed by Dr. Benedict Nagler.
Q. Do you have a record of those five separate recordings
there with you?
A. Yes, sir, I have the complete EEG's present.
Q. That is the complete recordings?
A. Yes.
Q. For each of those times. Where arr those
page 59 ~ recordings Y Are they in that box?
. A. They are in this box.
Bv the Court:
·Q. Are they present and so numbered as you have indicated
the numbers here?
A. Yes, sir.
Mr. Whitehead: If your Honor please, at this time rather
than to enlarge the record I an1 going to ask not to offer thosP
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at this time but he can testify that they are the ones made.
The Court: He can leave them here for future use if
needed.
Mr. Whitehead: They can be used by either doctor that
wants to look at them.
The Court: Mr. Frost, do you have any questions?
Mr. Frost: No, sir.
The witness stands aside.
page 60

~

DR. JOHN G. NOVAK,
having been first duly sworn,. testifies as follows:
DIRECT EXAMINATION.

Bv Mr. \\7hitehead:
"Q. You are Dr. John G. Novak?
A. Yes, sir.
Q. I believe you practice your profession here in the City
of Lyncl1burg, Virginia, do you not f
A. Yes, sir.
Q. And you specialize in what field of practice?
A. Field of neurology and psychiatry, that is the field of
nervous and mental diseases as well as organic diseases of
the nervous system having to do with injuries, infections, degenerative changes to t'he brain and spinal cord as well as the
nerves of the arms and legs and in this field, of course, we are
interested in the thinking, feeling and acting aspects of human behavior.
Q. V\7bat training have you received to enable you to specialize in this branch of medicine or field?
A. Following my graduation from the University of Pittsburgh School of J\!Iedicine in 1937 I did the repage 61 ~ quired residency in both fields, neurologv and
psychiatry, in Pittsburgh and Philadelphia area
and went into the United States Army ·and served for sixtyhvo months as a neuro-psychiatrist~ serving at Walter Reed
Hospital, Map:uire General Hospital in Richmond and on
hospitals on ships and following that I went to New Jersey
where I practiced from 1946 to 1960 and during that time
took active graduate study every second year in the particular specialties I am interested in. Part of this work was in
thP- field of electro-encephalography, brain wave tracin~s, and
in .July of '60 I came to Lynehburg and opened my offi~e in
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Lynchburg in September of 1960 and have been practicing
since here my specialty.
·
Q. Let me ask you this: Since you have been here in Lynchburg in addition to having your private office and at the hospital do you do any work at any other place rather than the
local hospitals Y
.A. Yes, I am on the active staff of the three Lynchburg
hospitals, also at Lynchburg Training School and Hospital
with the title of Consultant Psychiatrist and consultant in
electro-encephalogTaphy, the brain wave laboratory; the Director of the electro-encephalography at Lynchburg General
Hospital and as a part of my responsibility there I read the
tracings that are requested by the various phypage 62 ~ sicians, read and interpret them.
Q. Then, as I understand from what you tell
us, you have been trained and have practiced following your
training reading and interpreting of electro-encephalograms.
Is that right?
.A. Yes, sir.
Q. Would you be kind enough first to tell us whether or
not you have read and interpreted five tracings, the EEG 's
which Mr. Don .Adkins has just testified to that he made?
A. Yes, sir, I read .each of these tracings at the tin1e they
were made and, as is customary, with each succeeding tracing
going back and reviewing the preceding ones and the reports
from the hospital of five tracings 'vere reports that I dictated
as my reading· and interpretation of th~se five tracings.
Q. No,v, would you tell us, if you care to you may show us
the tracings, and tell us what were your ·findings of each tracing, starting· out with tlw first tracing whic"h was done, ACcording to the evidence, in July of 1962, and I believe that was
tracing No. 481 Y
A. Yes, sir.
Q. Maybe before you start that, if you have no objection,
tell us a little lJit about the electro-encephalography, what is
its field and why are these tracings run and why is
page 63 ~ it?
A. I think most everyone is familiar with the
so-called electrocardiogram. This is a tin1e honored method
of gettin9.· certain information about the condition of the
heart and it is done by the application of electrodes on
the wrists and on the ankles and over the chest and tl1e electrical activity is magnified and traced out by one or another
means on a moving tape so that the doctor has a means of
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examining the electrical action of the heart translated' to a
picture or tape that give certain vital information concerning
the function of the heart.
Now we have learned how to measure electrical activity of
other tissues, brain activity, and also muscle tissue, and the
measurement of the brain tissue electrical activity has been
called an electro-encephalogram or is commonly referred to
as the brain wave tracing. This is an extremely sensitive instrument and the electrical activity is traced out on a moving
tape and it gives us a great deal of information concerning
·what is going on in the brain, particularly the upper layer or
the cortex of the brain, and it is valuable in giving information concerning tumor and new growth in the brain, result of
injuries to the head, the effect of infections like meningitis
or encephalities and that sort of thing. Now, it is essentially a
laboratory study, a laboratory proceeding, and it
page 64 ~ is my opinion, as well as the opinion of others,
_
you consider what the brain wave tr~cing shows in
conjunction with the rest of the clinical .picture, the history
of what you are dealing with,_ the examination of the patient,
the patient's complaints, they are .extremely important in
te:r;-ms of what the br~in wave tracings show.
Now, this is a highly sensitive instrument and the technique we use in doing the brain wav:e tracing consists of the
application of little silver disks roughly about the size of the
.top of a pencil with a very small wire attac'hed to each tip.
We measure either side of the head, symmetrical sides, and
paste these little silver disks in place. We measure so that
where we place these little disks on the Rcalp approximate a
certain anatomical division of the brain that lies underneath
the sca.lp. The patient is in a comfortable sitting position usually with his eyes closed, relaxed as possible, and we record
from these different electrodes simultaneously on a tape that
moves and measures speed. \Ve have standardized certain
methods and we have standardized these waves so we know
the definite electrical potentials in the brain. There are other
things that enter into the brain wave that we must know, and
·here again our technical assistant is right important. We have
many ways of checking these and standardizing them.
We also know in certain age groups there are
page 65 } certain changes that occur so it is important not
·
only to know the clinical history of your case but
to know the age because what may be abnormal at a certain
age is not necessarily abnormal at another age and we know
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that there are certain changes that occur with age. We know
that there are certain changes depending upon what the blood
sugar is at a certain time and whether the individual is sleepy
or drowsy these are things we take into consideration. Another thing that is quite important if there are serial tracings
where there is a definite abnormality this change Qr abnormality continues or changes when these tracings are done
serially, that is, at definite intervals of time. In this case
we have five tracings extending over a period of two years! haven't checked that but I would say roughly two years,
July of '62 to May of '64, roughly a little under two years.
Q. Following that will you please tell us what you found
from reading and interpreting these five electroencephalogram tracings, starting out with No. 481, the one done July
17th, 19627 Let me ask you this :first: Did" you read and interpret all five of the tracings which have been referred toT
A. Yes, sir, I did, and I have photostats of the
page 66 ~ original copy of each of these readings. As it is
customary in interpreting this, we give some technical information as to how many of these little silver disks
we place and the type of machine we use. We have to place
eighteen of these electrodes in different places. You usually
give indication of how comfortable or how tense the subject
is and then we describe what we see in terms of how we read
it. .An additional thing, there are certain so-called provocative tests that we do in order to bring out change of what is
going on in the individual's brain to see if it brings out any
abnormality. We use a simple test and that is over-breathing.
We know if we breathe deeply and regularly for three, four
or five minutes it changes the chemistry of the blood and
therefore the chemistry circulating in the brain produces certain changes and how these changes occur and what they
are and how quickly a resting brain returns to the previous
state gives us a great deal of information.
Now, here we are dealing with a subject who at the first
recording was eighteen years of age. Eighteen happens to fal.l
in the adolescence period; however, it is a period of time
when there is a change from the childhood pattern to the
young adult pattern and there are certain things in this age
period that we have to keep in mind and consider.
page 67 ~ Now, this is my report which I will read and
then I will come back and explain it:
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This eighteen-year-old patient was a.tert and co-operative
but somewhat tense during the recording of an eight channel,
seventeen electrode placement tracing. 'rhere is a moderate
amount of muscle tension throughout the recording. The
tracing shows a well developed occipital alpha rhythm of
normal amplitude, frequency and distribution. There is a
moderate amount of low voltage fast activity and during the
resting record a very occasional 5-6 type of activity. It appears either anteriorly or over the post-temporal areas. Hyperventilation provokes some slowing beginning anteriorly
at approximately one and one-half minutes and increasing in
amount with some build-up in amplitude. This produced high
voltage activity particularly prominent anteriorly and over
the temporal areas after two to two and a half minutes of
hyperventilation and then returned to the previous resting
state of twenty to thirty seconds after the over-breathing
stopped.
Now, actually I am describing in here certain brain waves
are normal. I am also saying that some of the slow activity
I am describing where it appears and the amount of it and I
.
indicate the response to the over-breathing and my
page 68 ~ interpretation of this record at this time was that
this was what we call a borderline record for an
eighteen-year-old patient. I merely said it was borderline. It
is not unequivocally and absolutely abnormal nor is it unequivocally or absolutely normal for a.n eighteen-year-old
patient. I tnade a recommendation that this patient be repeated in approximately six months' time.
The second recording was made, and this record number is
642 made February 10. 1963 and again I describe, as I havP.
previously indicated, the age of the patient. The patient h;
now nineteen and a half years of age and I indicate that
there are certain changes in amplitude of these tracings. The
amplitude of these tracings shows the height of the brain
wave and it should be P'retty much equal, certainly to the
naked eye approximately equal, on either side of the brain
and if there is one side or the other higher or lower, as the
case may be, we speak of this change and what this mav relate to or what it may mean. J indicate in this tracing there
is a slight to moderate decrease in amplitude located here in
the left right over about this area which is called technically
the posterior temporal and parietal areas and indicate on. the
opposite side we have the change of th~ same sort of thing.
I went back anq compared the second tracing with tbe first
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one and I indicated by comparison the first tracing
showed little less of slow activity which was also
present in the second tracing, and in reviewing
the first tracing I felt there were some changes in the amplitude which I had not described originally and by ~ompar
ison showed that these changes in amplitude were present in
the first as well as in the second and occurred over here in
the right and over here on the left. I indicated that as the
patient had been a little bit tense at this time it might be well
to use a certain medication to ease this tension when another
tracing was recorded.
The third tracing was performed on June 5th, 1963, record
No. 726. The patient was six months older at this time and I
noted here that in this third tracing that this change in amplitude over this side on the left is also present and it \vas
most marked about where my hand is right about bert.
I also noted in the over-breathing test we had a good deal
of the slow activity and that the person returned to the usual
state after over-breathing stopped shortly after it stopped.
Again I made a comparison with the previous tracing and indicated here that this continued over-response and these
changes in the height of the waves on either side is possibly
related ·to a combination of the head injury that the patient
received, the history of the head injury, of course,
page 70 ~ and the patient's age and· I also noted in this third
tracing that this seemed to be a little better, some
definite improvement which ·is on the basis of the brain wave
trueing.
Now, this fourth record was made August 27th, 1963; No.
793, and here in this tracing something showed up that had
not been in the previous three tracings. We began to see a
little slowing. I didn't describe it but basically there are
four or five types of \vaves tba.t are defined by their height
and by their frequency and where they occur in the brain
wave tracing now, alpha activity is normal activity and varies
between eight and thirteen cycles per second and anything
under eight is an indication in this age group that something
is wrong. NO\V, in this tracing I noted for the first time seven
and seven and· one-half cycles activity showing up and also
these changes in the height in the two sides were alHo Present ·and I indica ted from an overall point of view this tracinghad more slow ·activity, more normal activity in it than the
previous three had.
Now, the last tracing was done-all of the first four were
page 69

~
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done at the request of Dr. "\¥attles who, I understand, is
the young woman's attending physician, and the last tracing
was done a~ the request of Dr. Benedict Nagler
page 71} who witnessed the tra~ing when it was recorded
and this was done on 1\IIay 18, 1964, tracing No.
966.
Ifere again there is an interpretation and a comparison
made with the previous records. The amplitude decrease continues. The slow activity continues to be present.
Q. Let me ask you right there at that point if you don't
mind would you please show the Court and jury, if you could,
from one of those tracings what you are referring to there?
A. This is what I was trying to pick out because I think
this shows it (referring to the EEG tracing spread out in
front of the jury). What we are doing, this is a continuous
paper and we make certain markings. Here we are reporting
from and then we also check-now then, the red lines you see
here with fine lines in between are actually three centimeters
apart. That is a little bit over an inch. This tape travels
from one heavy line on here in one se.cond of time so it gives
yob. a measuring device. We can count the number of waves
in between these two heavy red lines and it gives us the number of brain waves per second for the particular area. Now
we are recording from the right side of the brain, right, left,
right, left, right, left. These are eight channels. Each one
of these lines represents the summation of the electrical activity in various parts of the brain, an electrode
page 72 ~ here and one in the back, so they should look pretty
much the same symmetrically and I think to the
untrained eye looking at this they look fairly symmetrical,
pretty much the san1e-right, left, right, left etc. "\Ve can
see here that this is a little less amplitude than the one on the
other side. Here is obviously some disturbance in activity in
slowness here. 'Jihis is some of the slow activity I referred
to. Now, when we have a difference in amplitude or hei~ht
we switch the channels to be sure we are not in a technical
area. The technician numbers these. electrodes, even numbers
on the right side and odd numbers on the other side. No. 10
wonld he about right here so we are recording here. There is
a little difference in height here so the technician has
switched them around to see 1f switching- makes a difference.
This is iu~t a technical tl1ing-. He actuallv switches tbmn here
and switches them back here. The ·untrained eye can see the
difference here. He· switched to see if it continued here again
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and the untrained eye will see a difference in the atnplitude.
The technician marks the recording from different parts so
actually you are recording from every conceivable area and
combination of areas as we go through with this. Now, there
is just one little thing I want to show in this tracing. In preparatio;n for this the technician has the patient
page 73 ~ breathe deeply and regularly. In the latter part
of the record he stopped this over-breathing. Ji~acb
on(! of these spaces represents ten seconds of thne so we
have a definite measure. Here we are recording fron1 specific
areas of the brain getting them to over;.breathe. We 1na rked
the length of time she is over-breathing. This is a half-n1inute
and we begin to see here again, the untrained eye can see
there is a difference, that something is happening between
this and this. What is happening this is getting a little smaller. Then as we go one minute at a thne we see the slowness
continue and as it continues in amplitude and here iu a tninute
and a half of time we can see that we get the slow 1·egular
waves that continue. You can see the brain wave is up here.
Then the over-breathing. stops and we c·heck the length. of
time it takes for the tracing to get back to where it was before we started. We have thirty seconds here, about a half
a minute to get back.
I reviewed the fifth record and the changes. Considering
the age of this young woman and the fact the tracing is getting older, and considering these changes, it is my definite
opinion that there were definite brain abnormalities or abnormalities in the brain showing up on these tapes or these
tracings, that on the basis of the history~ information we had
that she had been involved in an automobile accipage 74 ~ dent, had had a btnnp on the bead and showed certain changes, as far as her conscious state waR
concerned, that these change~ were in keeping with a concussion or a brain injury of that type. The fact that they are
s.erial and show a consistency, fairly consistent changeR on
these decreased amplitudes on both sides, this too is a very
common thing that follows a bump on the head and injury
to the brain. Now, what actually happens when you get this
decreased amplitude and the reason it occurs very freouentlv
on both sides, sometimes we see it just on the opposite Ride
where the blow occurred, I think the easiest way to explain
this is you all are familiar with a bowl of J ello-if you hit
the edge of the bowl of J ello you see it sort of shimmy and
shake, well, in a certain sense, you can picture the brain which
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is a rather soft tissue with a lot of fluid around it, water inside the bone, and if you get a jarring movement on the head
it pushes the head in the direction of the blow and then comes
back that brain will hit the inside of the skull on this side
and bounces back and hit inside the skull on the side where
the force was applied and very frequently we see either decreased amplitude, which means the cortex or upper surface
of the brain has been struck on the inside of the skull and
caused these changes and then we would often see
page 75 } it too on the opposite side and we have these serious changes. In addition we have these slow waves
and I also believe that her responses to the over-breathingand incidentally we are quite careful that the patient has had
fairly adequate diet before we check the patient and we assume that the blood sugar is in· a reasonable state, because
low blood sugar would make changes too. In each of these
the practice is tQ know what she ate and the time she ate in
respect to when the tracing is made and very slow response
to the over-breathing I feel, considerin~ her age and all, I
feel it is more than it should be so in my opinion I feel these
tracings show very definite evidence there has been some
damage to certain areas of the cortex of the brain.
Q. Let me ask you this while we are on this point: You have
explained how the brain is inside the skull and so forth. Now,
to. have any damage done to the brain itself or the cortex
or any part is it necessary that the skull be fractured or not
-that is, the bone outside be fracturedf
A. No, sir, it is not necessarv that the bone be fractured. I
have indicated the brain is sort of suspended and cushioned
inside the skull and it is a soft tissue and change in position, a
bump on the head will knock the brain up against
page 76 ~ the opposite side ~nd it flies back. It has this sort
of reaction (indicating).
Q. Having the EEG's run over the period of time which
the evidence shows when they were run does that put you in a
better position to reach a conclusion than would say if just
one EEG was run?
A. Oh, yes. That is actually what these tracings are, these
serial tracings, they are more valuable where you have a
series of them. Of course, ideallv we would like to have one
before .anything happened but it never works out that way
but this is the way you can ~ain the most knowled~e from this
laboratory study is by havin~ a series of them and studying
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and reviewing each one in relation to the next one. This
gives a much bette~ basis.
Q. Then, Doctor, at the request of this young lady, through
me as her attorney, and her family, have you examined Miss
Linda Gayle Clements T
A. Yes, sir. I was asked to examine her and saw her on
June 23rd, 1964 in my office and I also reviewed the hospital
records.
Q. Did you also get a history from her'
Q. Yes, sir, reviewed the hospital records and
page 77 ~ she was confined to Lynchburg General I-Iospital
from 5 :40 P.M. April 15th, 1962 to the time she
was discharged 12-22-62. I got the history from the young
lady and her mother can1e along with her and at .my request
added, I think, one thing the young lady didn't mention but
which she verified later.
Q. Give Uf;) what histo.ry you got.
A. When she was interviewed and examined she told n1e
she had been involved in an accident in the afternoon of
April 15th, 1962 and she was rather hazy about what happened and it was difficult for her to separate what she remem.bers and what was told to her later. She was taken
to Lynchburg General Hospital and Dr. Wattles was the attending physician. As the result of this accident she said
she had a cut over the right side of her head, she had cuts
and bruises over her arms and knees and legs and her right
foot was swollen. Following the accident she developed certain complaints, the principal one being headaches which began while she was in the hospital and these headaches described "while first in the hospital as being constant". In an
effort to save time I might say I noted this in the hospital records when I checked the hospital records. At the pref?ent
time when I examined her her headaches may occur at any
·
time, may wake up with them, may occur when
page 78 ~ worried or upset about anything or anything unusual; says they occur either sharp and stabbing
in type or throbbing in nature and invariably occur over the
right forehead and right temporal region. She also told me
aspirin, Bufferin, Anacin and various analgesics don't help
too much. Now she has more severe headaches at times and
when these occur she says nothing seems to help them; also
complained of being nervo11s since the accident. She was
asked ·what she meant by nervousness and she said s'he finds
she worries a great deal about things, she gets excited and
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worries and a.t these tiines she has headaches too. She spontaneously remarked she didn't feel like the same person since~
the accident. When asked what she meant by this she said
she was aware of being· quite irritabl9. Now, the mother
gave information that she has crying spells that come and
go. She also told me that after the accident she had R. lot of
nightmares, had a great deal of difficulty sleeping but these
had decreased considerably and now she is sleeping better
but never feels quite rested. I asked her if she was happy
and she said she wasn't exactly unhappy but the way she
described it was more a lack of being happy and she looked
dejected. She was certainly tense. She ulso told me she was
quite self-conscious about these scars on her knees. She told
me Dr. Wattles had given her nerve pills but she
page 79 }- hadn't taken therr1 because she didn't want to depend on them.
Now, in doing a neurological examination we are interested
in various things about the body controlled by the brain and
spinal cord and interested in the special senses, smell, taste
and ability to hear, how we walk, whether we swing our arms
or don't swing them when we walk and what the status of the
n1uscular tone is, any weakness in the arms or legs or paralysis in any part of the body and in testing the reflexes we
get certain information on how they compare right to left
and that sort of thing. I did a complete neurological examination and summarized my positive findings by saying she 'has
a scar over this region, right temporal region, extending
about an inch and a half long, an eighth to a quarter of an
inch wide and it was non-tender, could put my fing·er on it
and move it and didn't have any tenderness. S.he had som~
tenderness in the muscles of her neck and shoulders here
seemed a little bit more on the right than on the left. Except
for the scars on the knees and the emotional reaction I
found the neurological examination and physiological examination was what you would expect to find. She had a lot of
scars, numerous scars on both knees and other the right shin
around the ankle and scars over the left knee are particularly prominent and I noticed when I stepped
page 80 }- away from them they were very easy to see, certainly could see them on close observation.
.As I indicated, I reviewed the hospital records and then
I gave an opinion on my reading of the five EEG's and review of the hospital record, the history from the patient and
my findings from my neurological-neuro-psychiatric is a

46

Supreme Court of Appeals of Virginia

Dr. John G. Novak.
more proper name for the examination, and I said that on the
basis of the information available it is evident that this young
woman suffered a laceration to the right temporal region as
a result of the alleged accident of April 15th, 1962; there i~
evidence she suffered a concussion and that she now has, in
my opinion, symptoms of what we call a post-concussion syndrome. These are a series of symptoms following a bump on
the head resulting in some alteration of consciousness. Now,
these symptoms are manifested by persistent headaches, definite emotional symptoms such as dejection, irritability and
crying. The objective findings. oth~r than the serial EEG.'s,
was scar over the right temporal region of her head.
Q. Doctor, let me ask you this now: Then as I understand
it, as far as the EEH's are concerned, I believe you have told
ns as far as the EEG's are concerned that is just one thing
that helps you reach your conclusion, i~ it!
page 81 } A. I feel that. it is a laboratory technique that
gives additional information to the picture.
Q. Based on your .examinations of her, your findings and
the EEG recordings, I will ask you then whetl1er or not, in
your opinion, this young lady has permanent residuals of this
accident involving the brian?
A. I feel that she does. '\'\7e 'have almost a two-year record
in these tracings 'vith fairly ~onsistent changes on the differences in amplitude and this slowness in this last reco t·d is a
little bit more slow than the others and is over such a period
I feel this is going to remain so I feel it is pern1anent. Clinically she gives a history of these headaches and emotional
responses of irritability, fhis emotional dejection and the
erving has been somewhat hnproved, b11t here a,gain it bas
still continued and over a period of thne and I feel ft good
ileal of this should be consid~red on a permanent basis.
Mr. Whitehead:
page 82}

Thank you, sir.

CROSS EXAMINATION.

By Mr. Frost:
Q. I understood in answer to Mr. Whitehead's question
you said the EEG readings of themselves are not indicative,
thev have to be used in connection with other findings. Is.
that correct?
A. Yes, sir, I feel fhe 'EEG is a laboratory technique that
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is of most use in my estimation in conjunction with your
clinical history and your examination.
Q. As far as the EEG is concerned, whether somebody is
sleepy or drowsy would have some effect on it 1
A. Yes, sir, this does have a very definite involvement and
we have indicated in the tracings the' muscle tension and
these things are taken into consideration in an interpretation.
Q.· Tenseness f
A. Yes, sir, this also is considered. These things are identifiable in the tracings. Of course, th~se depend upon ·the
technician. He is constantly on the alert and thinking of hint
he ought to have eyes here on the patient and one on the tracing and one out there on the tracing but they watch and check
simultaneously. Then the technician marks any of these
changes on it and these haye to be marked in this record .
.Q. You said something in regard to the intake
page 83 ~ of food.
A. Yes, sir. Actually it amounts to a level of
the blood sugar which is dependent, of course, on the nmount
of food and time it is taken. We don't run a blood sugar
routine a.t the time of tracing· but we check what they bad to
eat and when and this is noted at the time the recording is
made so if we get this within a couple of hours after a meal
we consider it adequate diet and we naturally assume thP
chemistry.
Q. Are you supposed to have eaten or not eaten?
A. When the patient calls for an appointment or when
th& doctor calls for .an appointment they are told to eat before they come to the hospital. Then this is checked at the
thne that they are being prepared and if they haven't eaten
many times Mr. Adkins, our technician, will send them down
to the coffee shop to get something to eat before going ahead.
This is part of the technique in the hospital in doing it.
Q. EEG 's do vary from day to day, do they not?
A. Yes, sir, they can witbin certain limits and they can
vary definitely in a perio4 of tw·enty-four hours, of course.
Q. The first one I believe you said was a borderline.
A. Yes, sir, considerin~ two thine:s, the patient's age and
the history of injury~ and I did have a good deal of
page 84 ~ information on the request. We incidentally request certain data we would like to have. As a
matter of fact, we will not interpret a record without this
clinical data, I would not attempt it, but this history I had
at that time was very limited. She was eig-hteen years of age
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and I felt this tracing, considering the age and considering
the history of the head injury, was a· borderline.
Q. And the tracing of June, 1963 showed improvement. Is
that correct?
A. I will read it. ,
The Court: No use to read it, just answer the question.
Bv Mr. Frost:
·Q. There was some improvement?
A. By comparison with the two previous tracings she
showed additional improvement insofar as response to overbreathing or over-ventilation. The decrease in amplitude is
certainly similar to that previously recorded and this is considered to be related to the head trauma. The over-response
to over-breathing was continued quickly returning to the resting state and is possibly related to a corrtbination, as a result
of head injury, head trauma, plus the patient.''~
page 85 ~ age. This tracing shows definite improvement,
speaking of a specific aspect.
Q. The ideal situation is i:o have a reading before the accident?
A. Yes, but there aren't three people in this room that
have done it. I expect Dr. Nagler and I and the patient here
are probably the only three.
Q. That, of course, is the ideal situation.
A. Yes, and then you will have a comparison.
Q. And it is probable that her breathing might have been
the same way Y
A. That is a possibility.
Q. As I understand your testimony, your neurological examination was normal.
A. I found it to be normal, yes.
Q. Did you ask this young lady about her activities!
A. Yes, sir, I did.
Q. Was she working at the time?
A. I asked her when she went back to school. The accident
happened on a Sunday, she left the hospital on Friday and
said she went back to school !l$ earlv as she did becanse shP
had many tests. This, I think~ was in the springtime, April,
and she attended school on the following Monday.
page 86 ~ She told n1e she didn't feel up to it but did go. T
qnestioned her concerning· her academic achiev(lments. At the time of tbe accident sbe was in her second
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semester of her first year in College. Since the accident she
had had some trouble concentrating and little or no drive to
do things.
Q. I was speaking about her work. Did you questivn her
about her work?
A. I don't. recall asking her anything other than about
her school work or her school activities. I can't honestlv
tell you whetl1er this was said or I got the implication but i
thought she was a full-time student at Lynchburg College and
did not make specific inquiry as to nny other work. I did inquire about what she did for relaxation and that sort of
thing.
Q. The evidence hasn't come out in the case but, as I understand, she went to work for Miller and Rhoads at Pittman
Plaza 5 :00 until 9:00, 1\fonday through Friday, and from 5 :00
until 9:00 on Saturday and that was in addition to being a
fu11-time student at Lynchburg College. That is load enough
to make somebody under stress or strain, is it not!
A. Yes, I think it would be a stressful situation and partiC'nlarly so if you weren't doing good to begin with.
Q. The fact she had been able to carry thnt load
page 87 ~ would indicate to your mind the headach~s
wouldn't be terribly severe Y
A. I am the wrong one to ask that question to now that I
just got out of the hosiptal myself because I would answer
very negatively, having just gone through with a sickness and
trying to work I have quite a different opinion what stress
does.
Q. Doctor, what treatment, if any, does this young lady
require?
A. You ask me what I would do' I have not had the opportunity to see this youn~ wnn1a.n for treatment. I was asked
to see her on the basis of having read the tracings and having examined her and give an opinion. I think all of us approach these things differently, depending a great deal on our
backgTound, our age and our experience. In my belief one of
the things I firmly believe in in this type of thing is you must
explain to the patient why there are different types of symptoms. I feel there are reasons for these things, and on the
basis of what we are dealing with, 'vhatever organic changes,
how this is going- to involve them I feel there is an explanation and a medical opinion is indicated. In my philosophy
of handling- this type of thing I kno'v by R fair number of
y~ars of experience that if somethin~ is done to help this
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irritability and to help the headaches that this in turn makes
a lot of difference. Now, how much you can clo this
page 88 ~ will depend on various independent patients and
I frequently find people who come to me who say,
''I don't want any n1edicine, I don't want to become an addict,
don't want to get in the habit.'' This I consider part of the
personality, the make-up of the indivillual. AU of uc:; hav~
reactions as to whether we take medicine or not. If 1. want
to use a lot of medicine I have to take that into consideration
This happens to be my philosophy of treating the patient.
Q. As far as I have been able to undersfand Dr-. \Vattle~
was the young lady's doctor and apparently after she left thP
hospital he did exan1ine her and he did talk to her but as far
as I could tell there was no treatment. Now, there is some
treatment in tl1e medical profession, I take it, to help people
in this condition, is it not Y
A. You want me to testify you are not trving your case
anv better than the other attorney? Thi~ is the position you
put me in, want me to criticize a man I have a great deal
of respect for.
0. I am not criticizing.
A. Dr. vYattles is an individual and Dr. Novak is another
individual, how I would approach it might be totally different from how he would approach it.
page 89 ~ Q. I didn't mean to criticize Dr. Wattles, he
is a pediatrician and you are a specialist and I
wondered if there was some treatment.
A. Again I have to tell you what my own experience has .
been, what my background is and how I would approach it.
this doesn't. necessarily mean I am right or better than anybody or worse than anybody but this is how John Novak
would do it, and how anothet• man would do it I respect his
right and his opinion.
Q. Let me ask you this: You do not n1ean to say the present condition of Miss Clements will not improve over a period of years, do you'
A. I would anticipate there should be some g-radual change;
however, I do not know. I do know these tracing-s indicate to
. me over a two-year period there has been little, if any, change
so I feel this is permanent. In terms of what may improve J
would like to think that perhaps the emotional response could
be helped but a direct answer to the question as it was stated
would be that I would anticipate syJnptomatically there
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should be improvement as time goes on and possibly more if
another type of approach of treatment but I do think there
are ·certain indications of pern1anent damage.
page 90

~

Mr. Frost: That is all.
Mr. Whitehead: Thank you very much.

The witness stands aside.
The Co~rt: Lady and gentlemen of the jury, we are going
to recess for lunch until 2 :00 o'clock. I ask you to return
promptly at 2:00 o'clock and as I told you before do not
talk to anyone about this case and do not discuss it amongst
yourselves or let anyone else talk to you concerning the case.
(Recess).
page 91}

June 30th, 1964
Afternoon Session

CATHERINE TINSLEY,
having been first duly sworn, testifies a8 follows :
DIRECT EXAMINATION.
By Mr. Whitehead:
Q. You are Mrs. Catherine Tinsley f
A. Yes, sir.
Q. Where do you live, Mrs. TinsleyT
A. 3324 Memorial Avenue.
Q. If you will, speak loud enough so. thP, Court and jury can
hear you. Now, Mrs. Tinsley, what is your age, please Y
A. Forty-five.
Q. And wher.e do you workT
A. Miller and Rhoads, Pittman Plaza, in the office.
Q. And you have been out there at Pittman Plaza for how
long?
A. Since they opened, November 17th, 1960.
Q. Now, let me ask you this: Do you know the plaintiff
in this case, Miss Linda Gayle Clements?
page 92 ~ A. Yes, sir.
Q. Actually how long have you known her as a
person, Miss Linda Gayle Clements t
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A. I have known Linda Gayle since she was a little girl.
Q. Then when she began to work out at Pittman Plaza at
Miller and Rhoads approximately when was that, do you
remember?
A. Two years ago in June. It was June of '62.
Q. Since that time who has she been working under?
A. Well, actually I guess I am her supervisor.
Q. Now, has she worked out there continuously off and on
since June of '62!
A. She worked from 5 :00 until 9 :00 five days a week and
eight hours on Saturday.
Q. And has she worked there over the period of time up to
the present time?
A. Yes, sir.
Q. And is she employed there now?
A. Yes, sir.
Q. I will ask you this: Do you see her daily at work! .
A. Yes, sir. May I say at the present time she is not working five nights a week she is working two or three nights a
week.
page 93 ~ 0. Anyway, when she does come to work do
you see her there?
A. Yes, sir.
Q. ·Let me ask you this: When she came to work there in
,Juno of 1962 at that time did you have knowledge or not that
she had been in· an accident¥ ·
A. Yes, sir. I read it in the papers that she was involved in
an accident.
Q. Since she came to work in June of 1962 will you please
tell us 'vhat her behavior has been and h0w she has been feelin!!. if yon can? What have been your observations'
A. I think she· is a very nervous young ladv and hig-hlv
emotional, complains of headaches constantly. She is ~t work
I know at times when she don't feel like working but when I
le~ve there there is no one else in the office except her and
she worked when she shouldn't have lots of times because
there just wasn't anybodv else there to work.
Q. Now, under those ~ircumstances I will ask you this:
From your observations does she impress yon or not as trying- to do the best she can?
A. Yes, sir, she does the b()st. she can.
~fr.

"Thitehead: All right. thank you.
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page 94

~

CROSS EXAMINATION.

By Mr. Frost :
Q. 1frs. Tinsley, I just want to ask you a few questions.
You say she started to work in June of '62 Y
A. Two years ago this June.
Q. And worked from 5:00 until 9:00 on Monday througl1
Friday?
A. Yes, sir.
Q. And then eight hours on Saturday?
.A. Yes, sir.
Q. Now you say she is working three nights a week. When
did she change, do you know "l
A. I couldn't give you a specific date. I think it was in the
spring maybe, maybe in the spring of the year but I just
don't remember exactly.
Q. You mean spring of this year~
A. Yes. w·hen I say spring- I mean when the Recond
~emester of school started and I am not sure that I can get
the date but I can look on my time sheef when I g·et hack to.
mv office.
·Q. The best you can remember it was the spring of this
year and when she started to work do you know what she was
paid! Does she get paid by the hour?
page 95 ~ A. vVe are all paid by the hour unless we are on
the administrative payroll.
Q. Do you know what s'he was paid by the hour Y
A. $1.00 an hour, I believe. It may have been at that time
90¢.
Q. Do you know of any raises she has gotten .since she
went there?
A. I know of one but our payroll department is in Richmonl and that is not part of my job.
Q. But she did get a raise?
A. I believe she got one raise but you will do better to ask
her about that.
Q. vVbat are her duties th<~re, 1\frs. Tinsley'
A. Office work, answer the telephone and waits on customers.
Q. l\fake deposits f
A. Well, on Saturday s·he would make a deposit. The deposits are made in the morning. I make the1n every othe1·
day.
Q. Any typing?
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A. Very little.
Q. Any filing y
A. Very little.
page 96 ~ Q. Look after the lay a ways 7
A. We have a. lay away department.
Q. She had that. Was anyone there to help her?
A. No, sir. I am the only one in the offi.ce in the daytime
and she was the only one at night and if we needed help we
would call in our boss.
Q. She really had the office from 5 :00 until 9 :00 and she
was there by herself, wasn't she 1
A. Yes, sir.
Q. She worked pretty regularly, did she not?
A. I think so.

Mr .. Frost: I think that is all.
RE-DIRECT

~JXAMINATION.

Bv Mr. Whitehead:
·Q. 1\{r. Frost asked you about getting a raise. Didn't everybody get a raise Y After yon have been there awhile don't
they give a. raise?
A. You want me to tell you about Miller and Rhoads'
rating system? We are rated once a year and if we arc rated
enoug·h to g·et a raise we get a raise or else we stay
page 97 ~ where we were. No, you don't get a raise every
year, you have to rate it.
By 1\ir. Frost:
Q. If you deserve a raise they give it to you and if you
don't deserve it you don't get it.
A. That is right.
By the Court :
Q. Don't they have a period of time when you start and
they give you a certain salary and then you go up to another
salary automatically?
A. No, sir.
Q. Tl1e wa~e and hour law, doesn't Miller and Rhoads
come under that?
A. Under the wage and hour law it amounts to more thm1
it did when Gayle started.
Q. So she is making more under the wage and hour law?
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A. Yes, sir and, of course, the people on salary have commission on top of that but we don't.
The witness stands aside.
page 98

~

ROY M. CLEMENTS,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By Mr..,V'hitehead:
Q. You are Mr. Roy M. Clements?
A. Yes, sir.
Q. And where do you work, Mr. Clements?
A. Mead Corporation.
Q. And where do you live·f
A. 4610 Alabama Avenue.
Q. That is in Lynchburg?
A. In Lynchburg.
Q. You are the father of Miss Linda Gayle Clements?
A. That is right.
Q. What is your age Y
A. Fifty-six.
0. Now, on the day of this accident in question you, yourself, were not in the automobile, were you?
A. No, sir.
Q. I want to ask you this, Mr. Clements: Before this accident, that is, up to the time of this accident of
pag·e 99 ~ April 15, 1962, as far as you knew and observed
what was the health of your daughter, Lindft G.ay]e
Clements?
A. Well, she was in perfect 11f~alth as far as I am coneerned.
She was never sick and she went through high school and
never was sick a day in her life until after the accident.
Q. Up to the time of the accident did she pass her work
in school or not?
A. Passed it all the time, that is right, yes, sir.
Q. Now, since the accident do you see your daugl1ter daily?
A. Yes, every day.
Q. N o,v, will you please, sir, tell us what bas been your
observation of your daughter since the accident with reference to her healtl1?
A. Well, she is nervous, all the thne nervous, and has head-
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aches, something she never. had before, and we can't understand that.
Q. What is her disposition 1 Is it the same as it was before the accident 1 Is she. easy to get along withY
A. Oh, no, sl1e is hard to get along with now. She is very
nervous, very, very nervous and you just can't say. not bing
at all to her at home to.amount to nothing because she is g·oing·
to flv off on von and she had never heen that way
page 100 ~ hefo.re.
..
·
Q. Could you tell us whef.her or not there is
any change in hc:'r now tlmn what it was before the accidentis it or not?
A. In what wav?
Q. Any change" in her 1
A. All kind of ·changes in her. She is perfectly different
from what she was then. She is nervous and has headaches
and all that stuff all the time and she is just different from
what she was before the accident.
Q. As I understand it, ~lw has been working· and shf.l has
been going to school.
A. That is right.
Q. Then let me ask you this : With reference to the Buick
automobile, who did that belong to?
A. It belonged to me.
Q. Was there much damage done to the automobile in this
accident!
A. Well, yes, it was between $800.00 and $900.00 damage.
Q. And where was the dan1age to tbe car that you eould
see with your eye?
A. vVell, you could see' the body was hit from the right
side and it was tore all to pieces, every glass in it hut the
back glass was broke out. They had to cut tlw car
page 101 ~ in two right at. tlu~ ~eat It's a two-door r~a1· bn1
everything frmn the dash and all, (lVet·ytJJing· ilt
there in the front went in tl1er(~ nc:'w.
Q. After this accident did you look at thCl daHh to He(• wlwt
was the eon clition of the dash?
A. You mean after the accident. T1J(~ dash was lmckled
llP just like this (indicating). It wa~ hit from tlte rig-l1t HidP
and buckled it all in. The windshield and all was gone.
~ -Q-:- You have seen these picture A her~ whicl1 are ma t·kecl
"Plaintiff's Exhibit No. 8'' and "Plaintiff'~ Exhibit No. 9'',
have yon not?
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A. Oh, yes, I have seen them.
Q. Would you please look at that and

t~ll us whether or
not that is a true picture of how the rig·ht side of your car
looked after the accident Y
A. Well, yes, that is 'vhat ii looked lil{e.
Q. Was there any damage of any amount done to tlw
front of the automobile?
A. Well, the front wheel was damaged, had to put a front
wheel on that side and I reckon you call it the knucklt? joint
that holds the right front wheel, had to put that on.
Q. Then were you at home when the accident occurrC'd f
A. No, I wasn't. I was trout fishing. 1 cam0 .
page 102 ~ home and they told me about it and I had to go
to the hospital.
Q. Then you did not know about this accident until later?
A. I didn't know about it until I got home that evening.
Q. What tinw did you go to the hospital~
A. I reckon it must l1ave been about 5 :00 or 5 :30.
Q. Was your daughter still down in the emergency room or
had she been put in a. room in the bospi tal T
A. She was in t'he room, I believe, w-hen we got thPre. It
must have been about 6:00 o'clock.
Q. "What was her condition at that tinw?
A. She kind of looked like to n1e like she didn't kno'". wl1ctt
she was doing and wl1ere she was at at that time.

?\Ir. "\Vhitehead: All right, gentlemen.
CROSS EXAl\fiNATION.

Rv Mr. Sweenev:
· Q. Do you know how long your daughter had been dl'iving
H em· before the accident?
A. She must havC' heen driving· two and a half yNll'R or
~mnething like that.
Q. You say it was a lot of damage done to your em·.
A. It was nractica1lv torf\ all to piece~-w~ll.
page 103 ~ it was tore a 11 to pieces.

Mr. Sweeney:

That iR aU, thank you.

The witness stands aside.
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CLARA CLEMENTS,
having been first duly sworn, testifies as follows:
DIRECT E;x.AMINATION.
Bv Mr. Whitehead:
..Q. You are Mrs. Clara Clements 7
A. Yes, sir.
Q. And you are the mother of Linda 1
A. Yes, sir.
Q. And you and your husband and Linda live on Mobile
StreetY
A. Alabama Street.
· Q. Let me ask you this: I will ask you with reference to
your daughter, Linda, up to the time of the accident what had
her health been Y What had been the condition of her health ?
A. Linda always has been healthy.
page 104 ~ Q. What was her procedure with reference to
going to school? Did she go to school regularly~
A. She never hardly ever missed a day. I don't recall her
ever missing a day.
Q. Now, on the day the accident happened were you at
home yourself that day 7
A. I was at home after I got back from church and when
my husband came from work we went up on the Parkway.
Q. When the accident happened you were up on the Parkway?
A. We were up on the Parkway at the time.
Q. Then when you found out about the accident where waR
your daughter when you first saw 'her?
A. I think they l1ad earried Gayle to her room and slw
was in her room.
Q. And what was her condition then at that time?
A. Gayle seemed to be dazed, didn't say anything to us.
Q. N o,v, you tell us up to the time of the accident she had
been in good health. Now, wl1at has been the condition of
her healthY Tell us in your own words, 'vhat has been tlw
condition of her health since the accident f
A. Ever since then GRvle has been so uwfulh·
page 105 ~ nervous and before then she lJad never been ner~ous and she always had been a happy-go-lucky
child and had a lot of get up and f:(O about her. She would g-et
along real well in her high school work. I never even J1ad to
question her, never gave her any thought, and Gayle did her
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own sewing, made her own clothes when she was going to
hig·h school and she, of course, helped me with the housework
and shopped with me and she led the usual life and -got along
real well in school and didn't. seem to have to study too hard
for it.
Q. .And. what has been the situation since the accident f
A. Well, it has been the reverse. Gayle has to study so
hard and she says she listens and listens but it seems she can't
concentrate and can't remember it after she hears it.
Q. What has been her condition with reference to nerves¥
A. Well, she is nervous and irritable. I don't think Gayle
means to be irritable to us but lots of times we suggest she
do ~hings, that she put more time on her study or something
and she seems to think we are nagging and she is irritable and
sometimes goes to screaming and crying and will slam the
door, which is not like Gt3-yle.
Q. Do you know of your own knowledge-if you don't
~ow tell us you don't-do you ;tmow of your O'fn
·page 106 ~ knowledge whether she has been having any trouble sleeping since the accident¥
A. Yes, she has trouble sleeping. She talks in her sleep.
I have gone in and found her sitting up in bed and I would
say, ''Gayle, what are you doing¥ What are you looking
forY" She will say, ''I am just feeling for something'' and
she will kind of control herself and lav back down.
Q. Now, since she was released from the hospital I believe
soon after that she did go back to school.
A.. Yes, she was right in -tl1e middle of her examinations
and we discussed it with Dr. Wattles.
Q. Having examinations in April Y
A. They were having tests at the time of the wreck.
Q. She did go on back to school1
A. She 'vent back.
Q. And did she get the joh in June of '62 at Miller and
Rhoads?
A. That is right.
Q. Do you know of any other differences you noticed between before the accident and after the accident in addition
to what you have related that you know ofY
A. Well, T just know she is not like she used
page 107 ~ to be, is not hergelf and just extremely nervous.
I never saw a young person so nervous and she
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doesn't seem to be able to grasp things. She doesn't get along·
in her school work and I know Gayle does try.
Mr. Whitehead: All right, your witness.
Mr. Frost: No questions.
·
The witness stands aside.
LINDA GAYLE CLEMENTS,
ha.ving· been first duly sworn, testifies as follows :
DIRECT EXAMINATION.
By Mr. '\Vhitehead:
Q. Now, Linda, you look at the jury aud talk loud enoug-h
so his Honor can hear you. "\Vhen were you born, Linda Y
A. September 17th, 1943.
Q. Then I believe at the time of the accident you were eighteen years of age and at the present time you are twenty. Is
that right?
A. That is right.
Q. You have to talk louder. Let me ask you
page 108 r this: Up to the time of this accident, April 15,
1962, what kind of health had you been in f
A. Well, I thought I was pretty healthy. I wasn't sick.
I didn't miss any time from high school. I had been in college a year, and like my mother said, I never suffered any
illnesses.
Q. Hov.r did you get along with your work in high school?
.A.. I was in the top third of 1ny class graduating fron1 E. C.
Glass.
Q. After you finished high school did you then enter Lynchburg College?
A. Yes, sir.
Q. Are you attending that college now'
A. Yes, sir.
Q. Now, up to the time of the accident had you been hnving anv trouble with headaches f
·A. No, sir.
Q. Let me ask you this before we go further Before the
accident }tad you worked anywhere before the accident in adclition to Q;Oing to schooH
A. Well, one Christmas I worked for just the month of De-
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cember down at one of the dime stores in town but that is the
only time.
page 109 ~ Q. Now, on the day of the accident I believe
you were drivng your father's Buick. Is that
correct?
.A. Yes, sir.
Q. Who was riding in the car with you f
.A. Donna K. Hogan.
Q. .And where did you pick Donna up i
.A. .At her home on Westview Drive.
Q. Then after you left Westview Drive where did you all
go then?
A. We were going bowling and we left Westview and went
up Myrtle and was coming up Sussex Street and turned off
on Yeardley.
Q. And where were you going to bowl·l
.A. Well, I guess at Crestlanes.
Q. Then at the time of the accident you were on what
street?
A. Yeardley A venue.
Q. .And you were proceeding· in what direction generally?
A. East.
Q. Now, were you fa~iliar with Yeardley Avenue?
.A. Yes, sir.
Q. Were you familiar with where the street
page 110 ~ came into it like Wingfield or the other streets?
A. Yes, sir.
Q. Now then, you left Sussex and then turned onto Yeardley. Is that correct?
.A. Yes.
Q. Now, how long had yon been on Yeardley before the
accident occurred?
A. It would be Sussex and then Wingfield is the next one
that runs up parallel with Sussex one block over.
Q. Then you had been on Yeardley for a block or about
a block?
A. Yes, sir.
Q. Now then, I will ask you this, and you may look at that
rough diagram there, it is not to scale. You were on Yeardley
going east. Would that be going toward Memorial Avenue
and going toward the stop ligl1t on Memorial and Y eardley?
A. Yes.
Q. Then tell me this: As you approached the intersection
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of Yeardley A venue and Wing-field what speed were you going!
A. I think it was between twenty and twenty-five.
Q. Were you in any hurry to get anywhere Y
A. No, sir.
page 111 ~ Q. Now, when you wer.e driving the car tell
.
us how you were driving the car with reference
to how you use your feet.
A. Well, I have the habit of always using my right foot
for the accelerator and leaving my left foot propped against
the brake.
Q. Now, did this Buick of your father's-was that an automatic carY
A. Yes, sir.
Q. You didn't have to shift gears Y
A. No, sir, it was automatic.
Q. Please, ma'am, tell us in your own words as you approached, that is as you came on up to this intersection, you
told us you were going between twenty and twenty-five miles
per hour, now tell us what you saw and observed and what
you did that you know of your own knowledge.
A. Well, I will tell you what I do know, which isn't very
much. I was going up Yeardley and there were cars lined
on both sides. It is narrow at this end of Yeardley between
Sussex and ·Wingfield, it is narro,ver than it is after you
cross. It is just room for one car to go between parked cars
on each side and I was just traveling up there and I knew
Wingfield was a yield street and that traffic on
page 112 ~ Yeardley could go through without having to stop
and I didn't see Rosemary until I was almost in
the intersection because there was a tree and a house and I
conldn 't see anything and I don't know but when I did see
it maybe I put on the brakes, I don't remember what hap- ·
pened.
Q. When you first saw the car driven by Miss Minter
where was that then!
A. It was on Wingfield.
Q. Now, from the time that you saw it until the time of
the accident did the car driven by Miss ~{inter ever stopf
A. Not to my knowledge.
Q. Was it moving when you first saw itT
A. Yes, sir, it was moving up Wingfield.
Q. And you say it was on Wingfield at that timeT
A. Yes, sir.
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Q. And you say you were approaching the intersection
then. Now then, do you remember the car coming into the
car you were driving?
A. I remember just the crash and the car going to the left
but after the crash I can't remember anything else. I don't
kno.w if I fainted or what happened but I don't remember,
I just, you know, was unconscious.
Q. When is the next thing you reme~nber f
page 113 ~ A. I remember when they put me in the ambulance. I looked up and I saw the tree there and
that was it. I remember being in the emergency room at thf:l
hospital waiting for Dr. Wattles to come just vaguely hecause
it seemed like it took forever f(lr him to ~et there and maybf:l
one minute I was awake and then would doze off to sleep
or something and would come back then.
Q. After you had been in the hospital for several d'tys did
you find out whether or not you had any cuts or bruises on
vou?
"' A. Well, I knew that I had cuts on my legs and on my head
because I had bled all over. I knew I was cut.
Q. Now, would you mind corning down here so the Court
and jury can seeT Would y()u mind sitting down right here
and do you mind showing the Court and the jury what injuries, if any, you had to your kneef
A. I had stitches here.
Q. And you are referring to your right leg?
A. My right leg. Stitches here and cuts here. This was
a big cut. It was also bruised and still is ::a. little bit discolored.
Q. Before you get away from the right leg, are
page 114} you having any trouble with your right leg now!
A. At times.
Q. And where does it give you pain Y
A. It is just down in this general area down through here,
it just aches.
Q. Where you had the stitches taken in your leg down below your knee has that got feeling? Does that feel all right
now!
A. Sometimes it feels numb but most of the time, you
know, I don't pay any attention to it.
Q. What about your right knee T Did you get any cuts on
that!
A. Right here.
Q. What about your left knee Y
A. That was cut along here.
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Q. That is all in and about and around your left knee t
A. Yes, sir, and I received a bruise here on my ankle but
this is what gave me .so much trouble, a bruise here and one
over 'here and I felt like I couldn't walk on my left foot at
the time because of that and this left knee gives me trouble
when I try to do gymnastics or anything like that, gives me
trouble and I can't bend it.
page 115 ~ Q. Then while you are down here if you can
show us where, if any place, you received a cut
on or about your head.
A. It was along here.
Q. Then where you received the cut on the side of your
head as you have shown where you had the cut does that give
you any trouble now or hurt you at all 1
A. Not that particular spot except for somethnes right
now I have a headache and it is sor.e in the general area and
sore all across my forehead and in the top of my head.
Q. Tell us are you having any headaches right this minute?
A. Yes, I have had one ever since I ·have gotten down here.
Q. Now, after the accident and after you went home, after
that time did you see your father's automobile at any tin1el
A. The day that I left the hospital they picked me up and
showed it to me.
Q. Did you see then the condition of thP. dash and so forth f
A. Yes.
Q. Had it been repaired then Y
A. No, sir.
Q. I believe it has been repuired now.
A. Yes.
page 116 ~ Q. With reference to after the accident then
do you recall exactly what date you did go back
to school?
A. I missed several tests during the week when I was in
the hospital and didn't feel like I could lose any more time
from school because it was so 11ear exams so I went back the
following Monday but I didn't go to my classes, you know,
every day. If I went to· school and didn't feel like it, I was
tired or ·something or had a headache, I would go home but
I ·went as much as I could.
Q. The accident was on Sunday. You mean you went back
the Monday following the firs f' Monday after the acdden t f
A. Yes, about the 23rd of April.
Q. How did you feel at that time!
A. I didn't feel strong at all. I had headaches quite fre-
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quently, didn't feel like studying. I· didn't feel like doing
anything but staying in bed. I didn't have the energy to do
anything.
Q. If you would lie still and rest and would you feel better f
.A. Yes, sir, and that is what Dr. Wattles told me to do anyway.
Q. Then you continued on for that sehool year and then
were you able to pass all of your work during that term Y
A. No, sir, I was so far behind in my subjects
page 117 ~ I couldn't concentrate as I should and I had to
drop a course and I failed a course.
Q. Up to the time of this accident had you ever failed a
course before that time Y· '
A. Only one, my first sen1ester at Lynchburg CollE'ge.
Q. You failed one, your first semester?
A. Yes, but prevjous to that time I had not failed.
Q. Then you tell us you had to dr.op a course and failed a
course after the accident T
A. Yes, sir.
Q. Then what did you do that summer, the summer of '62·¥
A. Well, I started working so I could buy my own clothes,
wouldn't be that much responsibility on my parents. I went
to work.
Q. That was in June of '62 f
A. Yes, sir.
Q. Did you go to school that sunlller of '62 Y
A. No, sir.
Q. Beginning September of '62 did you go back to Lyncliburg· College T
A. Yes, sir.
page 118 ~ Q. How have you done in .'rour work since September of '62?
A. vVell, not as good as I should have done. I haven't done
what I was capable of doing. I know I can do better but I
don't. I don't know why I don't do it better because I trv
but I just can't.
·
Q. While you are studying do you have any trouble¥
A. Well, most of the times I have a headache and I don't
feel like studying.
Q. Now then, have you passed all of your work since Sep.
teniber of '62 T
A. Yes.
Q. Then coming on around to the summer of '63, then did
you go to summer school that summer?
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A. Yes, sir.
Q. And did you also work then? I believe you have been
working at Miller and Rhoads since June of '62.
A. Yes, sir.
Q. You have worked continuously since then. Are you going to summer school this summerY
A. Yes, sir.
Q. By going to summer school this summer will you be
able then to graduate on schedule of four years Y
page 119 ~ A. I don't think so.
Q. In addition to your headaches are you having any other trouble now from the accident?
A. Just nervousness and I don't remember ever being like
this, I am just nervous and irritable to everybody and I am
not an irritable person, I don't think, by nature but I can't
get along with anybody and I just, you know-.
Q. Now, so we will know everything, as I understand it,
you do have a sweetheart.
A. Yes, sir.
Q. And you are engaged to be married 7
A. Yes, sir.
Q. Did you get engaged before or after the accident?
A. I was engaged in Decen1ber of '63.
Q. Let me ask you this: In addition to going to school you
are working these hours which l1ave been enumerated, have
you not?
· A. Not anymore. As Mrs. Tinsley said, it was the first of
February my grades were so far belo·w wl1at they shmlld be 1
knew I would have to push myself harder than I had been to
pull them up so I dropped working three nig·hts a week aud
Saturday but thi::; ~ummer I am only 'Yorking two
page 120 ~ nights a week anrl sometimes I don't go in at all.
The last time I didn't feel good I didn 't go in
nnd last week I didn't go but one night. Now, when I need
to be off they have another p;i •·1 that can take my place.
Q. Before the accident were you able to sleep all right f
A. Yes.
Q. Since the accident have.~ you been having any trouble
sleeping?
A. After the accident when T was in the hospital I couldn 'f
sleep there and after I. came home several times Mama would
wake me up and I would be walking around in my room or
sitting up half asleep and clidn 't know what I 'vas doing,
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wasn't conscious of being up but I was up. I am not conscious of talking in my sleep.
Q. Did you have many dreams before your accident 7
A. No, sir, usually I didn't have anything like that.
Q. Do you have any dreams since the accident?
A. I have nightmares. I had those right after the accident.
I very seldom have a nightmare or a bad dream now but
right after the accident they were quite frequent.
Q. I want you to tell the Court and jury are you doing the
best you can Y
· A. I am trying to. I know I have got to and
page 121 ~ I can't give up.
Mr. Whitehead: All right, gentlemen.
CROSS EXAMINATION.
By Mr. Frost:
Q. Miss Clements, after the accident happened were you
taken in somebody's house or were you taken from the car to
the ambulance 7
A. I can only tell you what other people said.
Q. Tell what you remember. Were you taken in anyone's
home?
A. I know I was taken. I don't know whether I remember
it or whether I was told, I couldn't say for sure.
Q. Then you were taken to the hospital. Do you remember
the x-rays being taken 7
A. No, I don't remember J1aving x-rays taken.
Q. Dr. Wattles has testified. When was the last time you
went to his office, do you recall Y
A. I don't recall. I think it was some time either in Decemher or ,Januarv of this vear.
Q. The accident happened April 15th, '62. You
page 122 ~ came home Anril 20th. '62 and then went back to
Lyncohburg Colleg;(l the 23rd of April, '62. Is
that right?
A. Yes.
Q. Then you remember whnt date you went to work at Miller and Rhoads.
A. June 4th, 1962.
Q. You did not u-o to summer school that summer, that is
'62. You Rtarted ilrivin~ a .car in June of '62, did you not,
started driving again?

68

Supreme Court of AppeaJs of Virginia

Linda, Gayle Clements.
A. Yes, sir. We didn't have a car until then.
Q. And when the car was fixed you started driving it again.
Is that right?
A. Yes.
Q. Now, as far as summer school in '63, as far as attendance in '62 and '63 you had very good attendance at Lynchburg College, did you not?
A. Yes.
.
Q. You went back to school in September of '62 and for
that year, '62-'63, you had good attendance.
A. Some days I didn't feel like going and when I was sick
I didn't go.
Q. Do you have any idea how much time you missed 1
A. No, sir.
page 123 ~ Q. Then in the summer of '63 you were working
at Miller and Rhoads and going to summer school.
What were the hours in summer school?
A. 8:00 in the morning until 12:30 in the afternoon last
summer.
Q. And how long did you go to summer school in '63 f
A. I don't remember exactly.
Q. Then you went back to Lynchburg College in Septenlber of '63 and continued around and in February of this
year you decided to stop some of the night work and you
worked Monday, Wednesday and Friday from 5 :00 to 9 :00
and you used the other nights for study~
A. Yes, sir.
Q. Did you start summer sehool this summer?
A. Yes.
Q. When did it start?
A. About three weeks ago.
Q. And you will continue on with that and you intend to
graduate in June of '65?
A. I am not sure whether I will or not.
Q. That is your intentions?
page 124 ~ A. I don't. think I can.
Q. Is that when you are going to get married,
in June of '65?
A. Not until I graduate. If I graduate from college and
can start to work, yes, if not, no.
Q. What do you do in the offi.ce that Mrs. Tinslev said von
had charg-e of from 5:00 to 9:00, what are your duties in ·tl1r
office, :iust general office world
A. It is just as 1\Irs. Tinsley told you.
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Q. People come in and pay bills Y
A. Yes, sir, and have things to lay away.
Q. You fix up bank deposits Y
A. I do on Saturday morning.
Q. About the accident itself, you said something about
parked cars being on Yeardley Avenue. There were no
parked cars up near this intersection at the time, were there?
A. The house is on the corner.
Q. I mean there were no cars parked in front of the house
on the corner.
.A. There were parked cars on both sides, as well as I remember.
Q. What I am trying to find out is where they
page 125 ~ were in relation to Wingfield. There were no
parked cars here in front of the first lot on
Yeardley, were there 7
.l\. I couldn't say for sure but I know there were cars lined
on both sides.
Q. You don't remember whether one was in front of the
house?
.A. I don't remember.
Q. Could you tell us where your car was in relationship
to the intersection when you first saw the Minter carT Do
you understand this mapT
A. Yes, sir.
Q. You were going this way on Yeardley. This is the actual
intersection of Wingfield and Yeardley. Now, where do you
think you were in relation to the intersection when you first
saw the Minter car?
.l\. Well, there is a house on the corner. There is a tree
here and was a tree there at the time, it is gone now. I had
to see around the house and through the trees and t:Jtrough the
cars and I don't remember, it. 'vas all so quick.
Q. By "here" you mean about a car length back?
A. Well, maybe fifteen or twenty feet but I couldn't have
been any further back than that.
page 126 ~ Q. That diagram is not drawn to scale. Would
you say it was twenty feet back?
A. I would say about from those swinging doors there to
here.
Q. The sergeant has stepped the distance to the swinring
doors to be eight steps. You were twenty to twenty-five feet
back and where was the Minter car when you saw it?
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A. I had seen it too but I am not sure about it, maybe it
was a little further back than 1 was on the street but I don't
know.
Q. You mean she was further down toward Westover!
A. A little bit further down this way than I was.
Q. You say "a little bit". Could you give us any es.timate
of what it wast '
·
A. No, I don't remember, to tell the truth. I thought 1naybe
she was a car length further down or something like that.
By the Court:
Q. In other words, she was about a car length further from
the beginning of the intersection than you were Y
A. I don't think she was quite as close to it as I was.
By Mr. Frost:
Q. I understood you to say in answer to Mr.
page 127 } Whitehead's question that you did not see her
stop. What speed was she traveling at the timet
A. I thought she was going about thirty to thirty-five.
Q. Thirty to thirty-five miles an hour?
A.·Yes.
Q. What did you do when yon first saw herf
A. The first reaction I had was to slam on the brakes When
I first saw her I thought she was going to stop because there
was a sign for her to yield the right of way.
Q. Let me see if I can clarify that. As I understand it, you
first saw her and yon thought she was going about thirty or
thirty-five miles an hour. One time you said you thought she
was going to stop and the next time I understood you to say
she did stop.
A. In your mind you automatically think a car is going to
stop because the law says to yield the right of way there. 'I
didn't stop but when I came closer to the intersection and
saw she wasn't going to stop I slammed on the brakes as
hard as I could to see if mavbe she wouldn't hit me.
Q. And your speed was about what, you say twenty to
twenty-five Y
A. Twenty to twenty-five.
page 128 } Q. Goin~ at thirtv to thirty-five Rhe didn't
have much opportunity to stop, ilid she in that
short distance from the inter~ection, she wouldn't have much
chance to stop?
A. No, but the yield sign was there.
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Q. I understand about the yield sign but I am wondering
about her speed in relation to where she was.
A. I just thought that that was what she was going to do.
Q. Have you ever tried stopping a car going twenty-five
miles an hour!
A. I imagine I have.
Q. Do you have any idea how long it takes you to stopf
A. No, sir.
Mr. Frost: That is all.
The witness stands aside.

page 129

~

DONNA K. HOGAN,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATlON.

Bv Mr. Whitehead:
·Q. Your name is Donna K. Hogan f
A. Yes, sir.
Q. How old are you f
A. Twenty-one.
Q. I believe you live on West.view Drive and that is in the
Fort Hill section!
A. Yes, sir.
Q. Do you work here in town f
A. Yes, sir.
Q. On the date of this accident did yon get in the car with
Linda Gayle Clements at your home!
A. I did.
Q. Let me ask you this: At that time and before that time
bad you known Linda Gayle?
A. Certainly, we have been friends for years.
Q. And have you known her sinca the accident f
A. Oh, yes.
page 130 ~ Q. Let me ask you this: From your observations of her and observing her and so forth do
you notice anv difference in Linda. before the accident and
after the accident or not Y
A. Yes, I do. She is a grouch.
Q. She is a what f
A. She is a grouch.
Q. Was she a grouch before the accident f
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A. She was easy to get along with.
Q. Now, on the day that you got in the car with her then,
as I understand it, you all were going where?
A. vVe were going bowling..
Q. You have heard her tell that you left your home and the
route she took to get to Yeardley Avenue. Is that correct?
A. Yes.
Q. Then you all got on Y eardley A veP.ue about two bloeks
before the accident.
A. It is reallv a block fr01n Sussex.
Q. vVhere wei·e you sitting in the automobile?
.A.. I was sitting on the rigl1t-hand side of the front seat.
Q. Now then, would you please tell us when you were going
down Yeardley Avenue and approaching the intersection of
Yeardley and Wingfield will you tell me about
pag·e 131 ~ what speed Linda was going?
A. We were going about twenty-five miles per
hour. The street was narrow and cars were parked on both
sides.
Q. Then as you approached the intersection did you ~ee the
car driven bv :M:iss Minter?
A. ,.~le sa·w the car approaching Yeardley interRection
there.
Q. What street was the car on then?
A. It was on Wingfield.
Q. Now, did you see th~ car before it got to the intersection T
A. Yes, sir.
Q. N o,v, would you tell us~ please, approximately wha.t
speed that car was going?
A. I would say it was about thirty miles an hour.
Q. From the time that you saw the car until the time of the
accident I will ask you did the car of Miss Minter's stop or
slow upY
A. No.
Q. Tell me then what took place after you saw the car.
A. I imagined that the car was going to stop myself and
then Linda slammed on brakes when she saw the car wasn't
going to stop and it hit us on the right front side
page 132 ~ and then it. felt like we slid over to the left and
at the point of impact my head hit the window
and then I remember havin~ Linda in my arms so she
wonliln 't g-et banged around any more.
Q. What?
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.li. So she wouldn't get thrown around in the car any
.more. We were going up the bank.
Q. Yon had her in your arms?
A. Cradled in my arms like this.
Q. Then after the impact you say you felt the car go to the
leftY
A. Yes.
Q. Then after that what did you noticet
A. I looked out of the window over }Jere and saw a tree
and then we were up on the side of the bank and there \vas a
. hedge right in front of us with an iron rail and I grabbed
the steering wheel to get it away and we hit it and went up in
the front yard like this.
Q. After you felt the car go to your left then what happened to the car, did it go slow or what?
A. It felt like it ~peeded up a little bit.
Q. Do you know what caused it to speed up?
A. No, I don't.
page 133 ~ Q. Do you know where her feet were with reference to the gas or brakes?
A. No, I didn't know.
By the Court :
Q. Where was Linda with reference to driving the car at
that time? Where was she sitting or what was she doing?
A. You mean after the point of impact?
Q. Immediately after the point of impact.
A. Well, after I hit my head I looked over to see where
she was and she was coming toward me so I grabbed her like
thi~ and the car proceeded and went up between two trees.
Q. And did you have her in your arms all the time the car
wa~ g-oing up between the trees f
A. Yes, sir, until I reached over to cut away and then I
only had her with one arm.
Bv Mr. Whitehead:
·Q. After the impact as far as you know did she drive
the carY
A. No, she didn't have hold to the wheel.
0. The car came to a stop on the steps, did it not?
A. Yes, sir.
Q. Did you put your foot on the brake or anypage 134 ~ thing to malte it stop or did it just stop?
A. It stopped. It ran through the hedge and
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then hit the iron rail and then a lot of hedge on the other
side of the sidewalk so I guess that stopped it. I didn't put
my foot on the brake.
Q. Then after the car came to a stop then where were yon
sitting. in the car at that timet
A. I was about midway of the car.
Q. And where was Linda T
A. She was still cradled in my arms.
Q. Did she say anything?
A. No, not at the time. I tried to open the door on the
right-hand side and couldn't and she was just laying there
and I asked her could she get out and she didn't make any
answer. Some of the people that were in the yard carne out
and helped her out of the car into a lady's house.
Q. Was she bleeding at that timet
A. Yes, sir.
Q. Bleeding from wheref
A. She was bleeding from her head. That was what I noticed at first until I went in the house with her and then her
leg was all cut up.
page 135 ~ Q. I show you pictures Exhibits No. 7 and 8.
I also show you No.9. 8 and 9 are pictures of the
car you were riding in 7
A. Yes, sir.
Q. And No. 7 is a picture of the station wagon which Miss
Minter was driving. Now, would you please come around
here and show us and you can use the toy cars or anything you
want to but would you please point out on those picture~
there- do you understand those pictures f
A. Yes, sir.
Q. Would you please point out on th'1 pictures as to how
the Minter car came into the rar that you were riding inf
A. It looked like it came in on an angle here, right into the
right side.
0. Where would that be with reference to where von were
sittingf
..
A. It would be right on the door where I was sitting.
Q. And what part of the car hit the car you were riding
in? What nart of the :Minter automobile 7
A. I don't know. I didn't notice it.
Q. Yon didn't see thatT
A. No.
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Dorvna K. Hogan.

Q. Do you know if it was the rear or the front f
page 136

~

A. It was the front.

Q. That is what I am asking you. Did you see
the car as it came to rest, the station wagon Y
A. Yes, sir.
Q. You see the condition there in that picture T
A. Yes, sir.
Q. Is that as it was after it came to rest Y
A. Yes, sir.
Q. Let me ask you this, if you can tell us, if you can't you
can't-you tell us the front of the car hit the right side where
you were sitting!
A. Yes.
Q. Then you tell us it felt like you went to your left. ·Could
you tell us was it just a little ways, a long ways or how did
it feel to you Y
A. I really don't know how long it was.
Q. Then did you go on to the hospital1
A. Yes.
Q. Did you go with Linda f
A. I did.
Q. Then from what vou saw and what you observed I will
ask you this : After the impact was anybody
page 137 ~ steering your car up to the time you grabbed It or
not7
A. No.
Q. You went to the hospital with her. Did she say anything- to yon on the way to the hospital that made any sense!
A. No, she didn't have too much to say, just in a daze.
Q. You have seen her on numerous occasions since the
accident? ·
A. Oh, yes.
Mr. Whitehead: All right gentlemen.
CROSS EXAMINATION.

B \r Mr. Frost:

·Q. Miss Hogan, as I understand, you were coming out
Yeardley Avenue toward Memorial. and you state you- were
going twenty:-five miles an hourf
A. Yes, sir.
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Donna K. Hogan.
Q. Were you talking with ~Hss Clements at the time?
A. No, not at the time.
Q. Do you recall where the car was when you first saw the
Minter car, where your car was-how far back?
A. It was about a car length and a half back
page 138 ~ from the corner.
Q. About a car and a half length back from
the corner on Yeardley. There were no parked cars in front
of the house there, were there 7
·
A. About midway the first house was a tree.
Q. I am asking about cars.
A. There was a car parked about midway the tree.
Q. Where was the Minter car back from Yeardley when
you first saw it?
A. It was about two car lengths back.
Q. And that is the first time you noticed it Y
A. Yes.
Q. Did you notice the speed of the lVIinter car?
A. It seemed to me it was going about thirty.
Q. Did you continue to watch it?
A. Yes.
Q. And it just came right on into you. What was Miss
Clements doing at the time? Had she seen the car yon think
when you saw it 7
A. Yes.
Q. What was she doing!
A. She was preparing to stop in case the car didn't.
Q. As I understand, the Minter car was about
page 139 ~ the same distance you were from the intersection.
Mr. Whitehead: She didn't testify to that.
The Witness: I said our car was about a car length and
a half and her's was about two car lengths.
By Mr. Frost:
Q. Your car was about a car and a half length before it got
to the intersection and the other car was about two car
lengths. She did not then immediately apply her brakes, as
I understand.
A. No, she thought the ca:r would stop.
Q. Do I understand in answer to Mr. Whitehead's 011estion that von are under the impression the car hit you right
in the side like that?
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DonM K. Hogan.
A. Not at that angle, no. It seemed like it was trying to
cut away.
Q. Is this the angle Y I am talking· about the angle the
two cars came together. I am trying to find the angle. You
say it was not at right angles.
A. No.
Q. As I understand it, then after the impact-these are
Exhibits 10 and 1.1- you look at them. That
page 140 ~ shows the north side of Yeardley Avenue. You
hold that right there. You were not rendered unconscious, were you Y
A. No.
Q. Your car then ran over here. Did it go on this hankY
A. Yes, You see the two trees, it went between those two
trees. This is the one I saw when I looked out the Window.
Q. Did it go all the way up to the top of the bank?
A. No, it wasn't all the way up on the bank.
Q. Riding the top of the bank'
A. Yes, sir.
Q. Then continued on the bank?
A. Yes, sir.
Q. Then it came in and it stopped when it ran into that
hedge and railing there Y
A. Yes, on the other side of the step.
Q. You don't mean the first. ]Jedge?
A. No, we hit the :first hedge ri~ht here and then came
to rest against the one there.
Q. Came to rest against the one on the Memorial A venue
side of the steps Y
A. Yes.
Q. Miss I-Iogan, you were out in the ontpatien t
page 141 r department of the Lynchburg General Hospital?
A. I was.
Q. Did you not remark in the presencH of Miss Minter yon
didn't ever see the Minter ca.r f
A. No, I did not.
0. You never did say that?
A. No.
~fr.

Frost: All right, that is all.

The witness stands aside.
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Adrian Overstreet.
Mr. Whitehead: If your Honor please, we rest.
The Court: The plaintiff rests.
page 142

~

Evidence for the Defense.

ADRIAN OVERSTREET,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
Bv Mr. Frost:
Q. Please state your name and occupation.
A. Adrian Overstreet, State Certified Surveyor.
Q. Mr. Overstreet, at my request did you make a plat of
the intersection of Y eardley A venue and 'Vingfield A venue?
A. I did, sir.
Q. Have you got the plat with you?
A. I have a copy here.
Q. Is that drawn to scale Y
A. Yes.
By the ·Court:
·Q. What is the date you made this ont
A. June 22nd, 1964.
By Mr. Frost:
Q. Mr. Overstreet, you have the north arrow on the plat
apparently made looking at the north arrow at
page 143 ~ bottom of the map. In order to get it in keeping
with this diagran1 we would reverse the map T
A. Would reverse the rna p, yes, sir.
Q. First I will ask you have there been any changes in
the street line since April 15th, 1962 as fnr as you lmowY
A. So far as I know there haven't been any chang·es in
the street lines.
Q. There was some question ·about the width of the street
-that is, the width on the Sussex or west side of Wingiield
Avenne. \\7hat was the width of that street?
A. T'he pavement portion of the street is twenty-five feet.
0. I was talking about Yeardley.
A. From Wingfield toward Sussex.
Q. Have yon marked that on the platY
A. That is so marked on the plat.
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Adrioln Overstreet.
Q. Now, on the portion of the street from Wingfield toward
Memorial or east, what is that width 7
A. The pavement is thirty-Aeven feet wide.
Q. And what is the width of the pavement of Wingfield
south of the intersection of Yeardley Y
A. Twenty feet.
page 144 } Q. And what is the pavement width north T
A. Nineteen and a half feet.
Q. You have shown on your plat the property 320 Yeardley
A venue, have you not Y
A. Yes.
Q. Is that this house I am pointing to right here?
A. That is the house.
Q. And that is the place with the iror1 railing?
A. Yes.
Q. You have shown the iron railing on there, have you f
A. Yes, sir.
·
Q. Can you take your ruler a.nd tell ug the visibility at thP
corner as one proceeds from Yeardley A venue toward Memorial at the corner of Yeardley and Wingfield A venue f

The Court: I understand there was a tree there at that
time.

Q. Are you familiar with the tree that was there, Mr. Overstreet?
A. Yes, sir, it is indicated on the plat.
Q. Is the tree still there?
A. The tree is still there.
· page 145

~

By Mr. Frost:
Q. Af.lsuming you were on Yeardley Avenurfacing Wingfield and say ouP hundred feet back from the
eurb line of 'Vingfield could vou say how far von could see
down Wingfield?,
·
·
·
The Court: "\Vhat are you in, standing, walking, in an
airplane, an automobile or what?
Mr. Frost: Standing.
The Court: There is no evidence of anybody standing
here, no pedestrian standing so I don't think that is a proper
question.
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Adrialn Overstreet.
By Mr. Frost:
.
Q. I will ask you this, :Mr. Overstreet: Have you measured
the height of a person sitting in an automobile in relation to
your own person when you are standing Y
A. It is about four feet, six inches, the average person
seated in an automobile, that is the height of their eyes above
the road.
Q. Do you lmow what the height of your eyes are standing?
A. Five feet, two inches.
Q. Did you make any tests out there at four feet, six inches
as to the visibility .and how far you could see down either
street?
page 146 ~ A. Yes, sir.
Q. Will you tell me if you were back one hundred feet back from the curb line of Wingfield Street how far
would your vision be down on Wingfield Street for a person
on Yeardley Avenue Y
Mr. Whitehead: If your Honor please, that would depend
on where he was.
The Court: He said one hundred feet back from the intersection.
Mr. 'Vhitehead: W'here was he on YeardleyY
By the Court:
Q. What part of Yeardley were you on, in the n1iddle of
the street?
A. In the middle of the street one hundred feet frmn the
westerly curb line of Wingfield.
Q. And four feet, six incheR from the ground.
A. Yes, sir.
Bv Mr. Frost:
~Q. What was the visibilityf
A. A car would be visible on Wingfield Avenue at a di:-:tance of ninety feet south of the intersection of Yeardlev and
Wingfield if you are at a position one huitdr~rl
page 147 ~ feet west of there on Yeardley Avenue.
Q. As you come closer to Wing1ield and sa,~
at fifty feet instead of one hnndred feet with the same qualifications how far could you see down Wingfield?
A. Two hundred and ten feet.
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A.drian Overstreet.
By the Court:

Q. Are you taking into consideration a car parked in front
of the house there Y There is testimony here there was a car
parked in front of the residence there.
Mr. Frost: I don't know exactly where the car was.
The Court: The witness testified it was parked in front
of the house on .the corner.
Q. \Yith a car parked in front of the house would that also
shorten it or would it make it more with the car parked there?
A. It would depend on the height of the car.
Q. We are talking about the kind of car you are taking
measurements of.
A. From a point fifty feet west of the intersection of
Yeardley and Wingfield a car parked in front of this residence would not obstruct your vie'v looking down
page 148 ~ vVingfield bu.t at H distance one hundred feet west
of the intersection the car would obstruct your
view.
Q. Can you tell us from your computations what is the
furthest distance down Yeardley the car would not obstruct
your view, the car parked, I think the young lady testified,
half in .front of the dwelling, I don't know which half she is
talking about.
A. From a. point in the middle of Yeardley Avenue two
hundred feet west of the intersection with Wingfield the car
parked in front of the residenc(;\ would not obstruct your view
and you could see a. car on Wingfield.
Q. How far would that ca~ be down Wingfield when yon
were two hundred feet back?
A. It would he only ei~hty feet down Wingfield.
Q. If the f'Hr wa~ fur.ther fhan eighty feet you cou1dn 't
see it?
A. From a position two hundred west of the intersection
aIon~ Yea rdley you could see a car on Wingfield eighty feet
south of the intersection. If it was further than_ eighty feElt
it would not be visible.

Mr. Frost: Take the witness.
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· Adriom Overstreet.
page 149 ~

CROSS

EXAMIN~~TION.

Bv Mr. Whitehead:
•Q. As I understand, you n1ade the measurements in J nne
of '64.
A. Yes, sir.
Q. And you found from your investigation, did you not,
that at the time this accident occurred that there was a large
tree there on the corner of Y eardley and Wingfield whicl1
has since that time been cut down, did you not, and the stump
is there right now f Did you see that?
A. No, I didn't observe the stump.
Q. You don't recall seeing the stump. Look at that picture. Maybe this will refresh your memory. Here is a picture taken on 8-19-62 which shows the tree which would be
on the corner of Y ea.rdley and Wingfield which would be the
southeast corner. Is that correct?
A. 401 Yeardley A venue doesn't appear in this picture.
Q. Then, as far a~ the residence being shown, there it is
shewn on Exhibit 4. There vou see the residence we are
referring to and there is looking south on Wingfield Street.
You can see it in the picture there in the right-hand corner
of the picture, can't you, the house? You see it right there?
A. Yes.
page 150 ~ Q. Now, you see that tree tl1ere on thfl corner
shown there?
The Court: Which way are you looking in that

pi~ture1

Bv Mr. Whitehead:
·Q. This is looking south on Wingfi·eld so we are looking
right over here. That is south on Wingfield. Now, there is
the house we are talking about right there and you see the last
tree there near the corner of Yeardley and Wingfield, do you
not?
A. I observe that tree.
0. Did you not find that tree had been cut down when you
n1ade your survey?
A. I didn't see it. I am not saying it is not there but I did
not observe it.
Q. You were making a plat to show everything you could
find.
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Adrian Overstreet.
A. Well, I didn't find that.
Q. You don't remember seeing the stump?
A. No, sir.
Q. I will ask you this : After you get off maybe it will be
time enough for you to go out there and see the
page 151 } stump and come hack and tell us. Now then, as I
understand it, from the measurements you made
out there this month if you were two hundred feet back on
Yeardley Avenue proceeding in an easterly direction before
you got to the intersection that then a car on Wingfield Avenue would have to be eighty feet from the intersection to see
it. Is that correct?
A. It could be seen at a distance of eighty feet. Of course,
it could be seen at a point nearer than eighty feet.
Q. And if it turned out from the evidence that there was
a tree on that corner then would that interfere with vision
some from both parties¥
A. It would affect vision at one point but even at that it
wouldn't obstruct your vision at a point eighty feet back.
Q. I understand you are a surveyor and you know if a
tree is standing up there it will partially obstruct your view.
You have to look by the tree to see it.
A. Partially. It ·win obstruct some portion of a car.
Q. Now, where this accident occurred Yeardley Avenue
is approximately level, is it not?
A. Approximately level.
Q. And Wingfield Avenue approaching the intersection
proceeding in a northerly direction is an uphill
page 152 ~ grade, is it not f
A. An uphill grade of 5%, a 5% uphill grade.
Mr. Whitehead: All right, that is all.
The witness stands aside.
Mr. Frost: We want to introduce a copy of this plat as
Exhibit A.
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ROSEMARY AGNES MINTER,
having been first duly sworn, t~stifies as follows :
DIRECT EXAMINATION.
By Mr. Frost:
Q. You are Miss Rosemary Agnes Minter?
A. Yes, sir.
Q. You were driving the station wagon on Wingfield Street
on April 15th 1962 when this accident occurred. Is that correct!
A. Yes, sir.
Q. What street were you on just prior to enpage 153 ~ tering Wingfield?
A. Westover Boulevard.
Q. Start right there and tell us what you remember.
A. I came down Westover Boulevard off of Sussex. I was
coming home. I was about four blocks from home and I came
over to Westover and turned the corner and all I can tell you
is I went up the street and I don't remen1ber after a certain
point. I knew something about a crash and that was it.
Q. Were you rendered unconscious at the time of the accident?
A. Yes. I don't remember anything.
Q. Was it your intention to go straight through Wingfield Y
A. Straight through. I was going straight through.
Q. You do not remember any of the details of the accident.
Is that correct?
A. That is correct.
Q. After the accident were you in the emergency room at
Lynchburg G.eneral Hospital?
A. Yes, sir, I was.
Q. Did you see Miss Hogan over there Y
A. The first thing I remember was coming to once and then
I didn't ren1ember anything more until I got to
page 154 ~ the emergency room and I remember I was on a
stretcher across th~ desk and was looking· catercornered across the room and I saw Miss Hogan and I think
I remember her saying, she was talking to somebody, I don't
know who, and she was telling. ''I didn't see a thing. I didn't
see anything.''
Mr. Frost: Take the witness.
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Rosemary .(qnes M.inter.
CROSS EXAMINATION.
By Mr. Whitehead:
Q. As I understand, you were driving a '59 .station ·wagon,
the same one shown in the pictures you have seen.
A. Yes.
Q. And you were in there by yourselfY
A. Yes, sir.
Q. You at the time of the accident I. believe were sixteen
years of age.
A. Yes, I was almost seventeen.
Q. And you had been driving how long?
A. About three or four months.
Q. You tell us you remember after ym1 got to the hospital
and that is the first thing· you remember.
page 155 ~ A. Yes. I remembe1· once coming to in the alnbulance and then I don't remember one thing until
I was in the emergency room.
Q. .A.nd the only thing you heard you tell us you were out
in the hospital and you say ~fiss Hogan said, ''I didn't see
anything''?
·
A. That is right. She said she just didn't see anything.
She was in the same roon1 I was kind of cater-cornered across
the room.
Q. Then did you go out again 1
A. I don't remember, I just don't. I don't remember the
x-rays or anything.
Q. Then, as I understand it, even after you got to the
hospital then the only thing you remember out there is hearing her make this statement?
A. I remember them undreRsing me and thing·s like that
and that is all. I remember being undressed and that is all.
0. You don't remember being· x-rayed?
A. No.
Q. And you don't remen1ber yourself having any conversation with MiRs Hogan, do you T
A. No, I didn't say I did.
pag-e 156 ~ Q. As I understand, before you g-ot to the intersection wh~t is that street you came off of to
g:et on Y eardley?
A. Virestover Boulevard to g-et on 'Vingfield.
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Q. And you had been where?
A. I had been over to my brother's house on Myrtle Street
and I came down Sussex and onto Westover.
Mr. Whitehead: All right, that is all.
The witness stands aside.
MRS. H. D. MINTER,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Sweeney:
Q. You are the mother of the defendant in this case, Rosemary Minter?
A. Yes, sir.
Q. I believe you are by profession a nurse.
A. Yes, sir.
Q. You are a registered nurse?
A. Y.es, sir.
·
page 157 ~ Q. Mrs. Minter, on the da.y that this accident
occurred did you ride in the ambulance over to
the hospital carrying the injured parties there Y
A. Yes, sir, I did.
Q. Was the plaintiff in the car or in the ambulance at the
time you went over Y
A. When I arrived at the scene of the accident she was
in the ambulance.
Q.· Could you tell us whether or not at that time the plaintiff was conscious or unconscious Y
A. She was conscious.
Q. During any period of the ride from the accident to the
hosiptal during the time you observed her was the plaintiff
unconscious?
A. No, she had her eyes open. She 'vas conscious.
Q. Was she talking to anyone?
A. No, she wasn't talking.
·q. After the parties were taken to the hospital did you sel~
Miss Clements the next day at the hospital?
A. Yes, I did.
Q. What was her condition at that time?
A. I went to her room. She was sitting up in bed.
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Mrs. H. D. Minter.
Q. Did she talk any Y
A. Yes.
Q. What was she doing at the timef
A. She had her school books on her table in front of her
and several friends in the room visiting.
Q. This was Monday f
A. Monday.
Q. The day after the accidentY
A. Yes, sir.
Q. How was she sitting up in bed 7
A. Straight up in bed with the table in front of her just as
I am sitting here.

page 158

~

Mr. Sweeney: That is all, thank you.
CROSS EXAMINATION.
Bv Mr. Whitehead:
"Q. Mrs. Minter, as I understand, you got the call and you
did go over to where the accident happened.
A. Yes.
Q. You did ride in the ambulance with them f
A. Yes.
page 159 ~ Q. Then, as I understand, you tell us all the
time in the ambulance this little lady, Linda Gayle
Clements. didn't say anything.
A. No.
Q. But she had her eyes open Y
A. Yes, sir.
1
Q. You say she was conscious?
A. Yes, sir.
Q. Yon did not hear her talk, did you?
A. Well, she was alert enoug·h to be conscious.
Q. How do you know? You didn't hear her talk. Just answer my question. Did you hear her talk 7
A. I don't remember her talking.
Q. So then you don't Imow whether she realized what wa~
going on or not, do you Y
A. Her appearance was bright enough-! know what a person looks like who is conscious and one who is unconscious
and I 'vould say she was conscious.
Q. Are you speaking of unconscious like a bag of meal that
has no feeling and no strength and no use, is that what you
call unconscious?
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A. No, not able to recognize her surroundings,
but she was conscious and when she arrived at the
emergency room she was conscious.
Q. There are different degrees about unconsciousnesH.
When we speak of consciousness here we are speaking of
whether a person himself is conseious of what is going 011.
You can't say whether or not she lrnew what was going on or
not, can you?
A. She knew what was going on when ,,.,e were in the emergency room.
Q. I am talking about in the ambulance.
A. In the ambulance I didn't talk to her.
Q. You are a registered nurse and you know people can
be unconscious and have no memory of what they do or say
yet may talk and may aet as though they are all right. Isn't
that true?
A. That would be a degree of shock.
Q. You don't know what degree of shocl{ she -was in, do
you?
A. I don't think I ant qualified to say what state of shock
she was in.
page 160

~

1\.fr. "\Yhitehead: All right, thank you.
The witness stands aside.
page 161

~

H. D. MT.NTER,
having been first duly sworn,

te~tifies

as follow!-':

DIR.ECT EXAMINATION.
Bv Mr. Frost:
·Q. You are ~fr. II. D. l\f.inter, the fatl1er of Rosemm·~·
Agnes Minter?
A. I am.
Q. Mr. J\Hnter, do you recail where you were when you l'Pceived news of the accident?
A. I was at 'hon1e.
Q. What happened as soon as you heard about tl1e HC('ident?
A. I immediately jumped in a nickup truck and went over
to Yeardley Avenue. mv wife and I.
Q. What did yon find when you got tlwre, Mr. Minter?
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H. D. Minter.

A. Found the two cars bad collided.
Q. Did you :find where your car was·?
A. I saw my car and didn't see my daughter in it and went
to look. I saw an ambulance there and I looked in that to see
if she was there and I saw the young Jady was in the anlbulance and my daughter was not and I inquired where she
was.
Q. vVhere was the Buick automobile 1 Did you see that f
A. Yes, sir. The Buick 1vas looking toward 1\iepage 162 ~ morial Avenue. It was on the left-hand side of
the road up on the sidewalk rolled over against
the bank and an iron rail.
Q. As I understand, Miss Clements had been taken out and
was in the ambulance when you got there.
A. Yes, sir.
Q. Did you examine your car?
A. Yes, sir, I did.
Q. Tell us about the dan1age and where the main iinpact
was.
A. I looked at it, of course, and looked at the other car
and I made the remark to the officer-

Mr. Whitehead: I object t.o any remnrk.
The Court: Objection sustained.
By Mr. Frost:
Q. Tell us what you saw.
A. I saw apparently my car had been coming out of "'\Vingfie ld A venue1\{r. \Vhitehead:

I object.

BY the Court :
·q. Will you just tell us the Cl.amag·e to your car?
A. The left front had very extensiYc damage to it. Of
course, the whole front was clamag:ed but my car
png-e 163 ~ w:1s l1it on the left fy·ont, rlicln 't l1it in fhe middle of the front.
The Court: Gentlemen, I tell you to disregard what he assumed. He stated apparently his car had been coming· out of
Wingfield. Just disregard whnt l1P aR~mmed.
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Dr. Benedict Nagler.
By Mr. Frost:
..Q. Was much damage done to the two cars f
A. Yes, sir, heavy dfl:mage.
Q. Did you talk to Miss Clements any f
A. No.
Q. You just saw her there7
A. Yes.
Q. Did you look at the damage to the Clements carf
A. Yes, sir.
Q. Where was the damage to the 'Clements car 1
A. It was damaged on the right side around the right front
door and a little to the rear of the right front door.
Q. Was any damage between the right front door and the
front of the Buick¥
A. Yes, sir, some damage done to it there.
Q. Have you seen pictures of the two cars?
A. Yes, sir, I have seen them.
page 164 } Q. These are Plaintiff's Exhibits 7, 8 and 9.
Will you look at those? Do those pictures show
the damages to the cars Y
A. Yes, sir.
Mr. Frost: You can take the witness.
Mr. Whitehead : No questions.
The witness stands aside.
DR. BENEDICT NAGLER,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Frost:
Q. You are Dr. Benedict Nagler?
A. Yes, sir.
Q. Where do you practice your profession?
A. I am superintendent of the Lynchburg Training Schoo]
and Hospital.
Q. Is that this place over across James River from Lynchburg?
·
A. That is right.
page 165 ~ Q. Dr. Nag-ler. hnve you a specialty?
A. Yes, neurology and psychiatry.
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Dr. Benedict Nagler.
Q. What are your qualifications, Doctor!
A. I graduated from the University of Hamburg Medical
School in 1923. I had seven years internship and residency in
neurology and psychiatry in Hamburg and Berlin. I was in
private practice in Berlin from 1931 to 1933 and North Africa
in 1934. From 1935 to 1943 I was in Newark, New Jersey. I
was in the United States Army 1943 to 1946 and was Assistant Chief and Chief of Neurology and Psychiatry in Cushing General Hospital. From '46 to 1953 I was Chief of Neurology and Psychiatry at Maguires Veterans Hospital in
Richmond, Virginia and fr01n '53 to '57 Chief of N eurolo~
Division, Psychiatry and Neurologist Service, Veterans Administration in Washington, D.C., Since 1957 I have been at
Lynchburg Training School and Hospital. I have been certified by the American Board of Psy~hiatry and Neurology. I
am teaching at the University of Virginia and at the l\t[edical
College of Virginia.
Q. Have you had any experience with traumatic cerebral
concussion Y
A. Yes. sir, in the Veterans Administration. I have seen
many head injuries, secondary war injuries and so forth.
Q. What is meant by concussion, Doctor?
page 166 ~ A. Concussion is a shaking up of the brain
where only the cells are shaken up and there is
a slight swelling. It is different from a contusion which is a
bruise of the brain, or a laceration which is a tearing of the
brain.
Q. At my request did you examine Linda· Gayle Clements,
the plaintiff in this suit?
A. Yes, sir.
Q. Will you please refer to your report and give us the
benefit of your examination?
.A. I examined Miss Clements on May 16, 1964 in my office.
I bad reviewed the records of Lynchburg General Hospital
because those findings are in1portant for a basis of the present examination. I also reviewed the electro-encephalographic tracings done previously and ordered another on£l
which was done on May 18, 1964, and I was present at the
taking of the last electro-encephalogram.
Now, when I examined her Miss Clements told me about her
present problems. The accidet1t happened in 1962. She told
me she was hit by another car, her car went on a bank and
she slid down behind the driver's wheel. She became dazed
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and semi-unconseious. She does not remember
any details. She remembers walking up steps.
Then an ambulance picked her up and then she
was treated in Lynchburg General emergency room by Dr.
Wattles.
I reviewed the hospital records and the hospital records
described her as ''reasonably mentally clear but definitely
mentally confused." I don't know which is correct because
that is a contradiction. What I assume was meant was she
was really not unconscious not being able to respond but she
was confused. That is the only thing I can imagine. She had
bruises and lacerations which didn't disturb her very much
and she had several repairs.
At that time the neurological examination was negative.
After discharge from the hospital on April 20th in a short
time she started back to school and started to work hut she
con1plained of headaches and she told me she had to drop
some of her classes and she told me it was because everYthing was ''too much and she could not keep up with it". ·
She had headaches which she described at that time cts
mainly in both sides and all across the foi:ehead. The headache 'vas dull and continuous and was relieved by aspirin and
Bufferin. Sometimes she 'had sharp headaches but usually
they were dull, a little bit more pronounced when she got up
in the morning. She said she herself thought it
page 168 ~ might be because of her eyes and she had a cOJnplete eye examination and that was negative,
nothing wrong· with her eyes.
She complained of general nervousness, tensene~R and
sometimes she felt like son1~thing n1ight happen-worries
about things, jittery, cannot sit still and has to do ~wmething
all the time.
Although her classwork has somewhat improved cmnpal'ed
to the time right after the aecident she feels she is not functioning at the same level as before the accident.
She complained about pain in her left knee, particularly
when she does exercises.
As to her general health, she had some nightmares pretty
soon after the accident. This symptom has disappeared.
Her past history was unimportant except that she had,
n~cording to her statement, in 1961, the year before this accident, stopped her car suddenly when sl1e was driving· because the car in front of her had stopped suddenly and she
page 167

~

Rosemary Agnes :Minter v. Linda Gayle Clements

93

Dr. Benetlict Nagler.
hit the car in front of her. She did not see a doctor at that
time. She hit the steering wheel with her face.
Examination was entirely negative. I will skip all the
details of all the findings if desired but they all
page 169 } were negative.
Laboratory :findings: We made electro-ence.phalograms and there are three findings in the electro-encephalograms.
Q. Before you get into that let me ask you did you. rnake a
neurological examination Y
A. Yes. I said it was completely negative and I wouldn't
outline each of the :findings.
Q. You might go into detail about it a little hit, the neuroligical examination.
A. General appearance: S:he was somewhat tense. She
enumerated her complaints, however, in a composed way without apparent evidence of exaggeration. The complaints were
related in a straightforward way and appeared to he genuine.
'Neurological examination: Gait and station: The gait is
normal. She walks well on a straight line and also on tiptoes
and on heels.
Balance and co-ordination: Romberg sign is negative.
Q. What is the romberg sign Y
A. A person is examined and asked to stand straight with
his feet close together, toes and heels together and .then
close his eyes. If somebody has a disturbance of certain parts
of balance they sway or fall to one side or the
page 170 ~ other side. This was negative.
Q. You mean it was normal?
A. Normal. Alternate and rhvthmic movements were welJ
performed. These movements are like doing this very rapidly or twirling your hands rapidly forth and back. This
should be the same sneed on hoth sides. It is one of the thing-s
that is rather difficult to imitate by will power, it comes automatically and this was completely normal. And movements
like this finger-to-finger, finger-to-nose tests, movements like
this, and a quick tapping like this, was all normal. All these
tests are for certain parts of the brain which· has to do with
co-ordination or balance and all of these were normal.
Cranial nerves: Pupils are round and equal and react
normally to light Hnd accommodation. Extraocular movements are normal. Tl1e eyeg-rounds are normal. There is no
nystagmus. Examination of all the nerves were negative and
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her hearing was normal. She was sound tested with a tuning
fork and her hearing was normal.
There was no disturbance of the vestibularly function.
That again is in the ear, the ear nerve 'vhich has to do with
alternate balance. You can have balance disturbance in the
brain or balance disturbance of the ear. The
page 171 r tongue protruded in midline. Accessory nerves
were normal and equal.
Her shoulders and arms were normal. The extremities
were no.rmal and the leg reflexes and abdominal reflexes were
normal. Sensation was completely normal and tests to light
touch, pin prick, position, two-point discrimination and vibration all were normal. In other words, her examination 'vas entirely negative.
Q. You had some laboratory findings Y
A. Yes. The electro-encephalograms were reviewed, the
ones taken previously, and the one I was present when taken
was reviewed.
Q. What was the date of the one when you were present Y
A. May 18, 1964. These show three phenomena in a certain area, a difference in amplitude, which is the height of the
wave. The second one was some slow waves and the third a
slow deviation to over-ventilation. That is very hard breathing. Starting with the latter one this was slow deviation to
over,-ventilation but was within normal limits, just about what
you would expect this amount of slowing to occur. You expect
the slowing and then come up in a certain time back to normal
after you get the proper amount of oxygen to the brain.
The degree of difference in amplitude in my
page 172 } opinion is of no clinical significance. The difference in decrease of amplitude is only significant
by comparing right and left, you cannot compare one person
with another because all ha.ve different amplitudes. You
com-pare only the right and left and if there is some differences you look at this and say it may be something bnt with
this degree and particularly with no chang-e we see in about
twenty or thirty percent of normal and I would say it doesn't
mean anything .clinically.
· Now. as to the complaints, which I take at face value, the
be::tdaches ann the tension0. Let me interrupt vou rig-ht there. Is that what we call
subiective svmptoms? ·
A. All subjective symptoms. I have ·to assume they are so.
There is no· clinir.al experiment or other proof to sav wl1ether

Rosemary Agnes Minter v. Linda Gayle Clements

95

Dr. Benedict Nagle·r.
one has headaches or not but I accept them as being present
and· now I try to conclude 'vhere do they come from. Now,
the patient had a concussion. I may say a concussion cannot
cause a scar, only a contusion or a laceration can cause a scar
because nothing is torn and no bleeding inwardly.
I assume-of course, I didll't see Miss Clements at the
time, but I concur in the opinion found on the findings, first
not completely conscious but confused. She didn't
page 173 ~ have a severe concussion because s·he didn't
have a retrograde amnesia. This means that you
forget the things which occur prior to the accident. In a severe head injury a person doesn't remember, not only the accident but will say, ''The last time I remember I was standing,
didn't see the car coming, a half a minute or a minute of
memory was washed out. This was not the case here. This
shows she wa.sn 't completely unconscious. I assurne-of
course, I cannot tell, she didn't have blood in her spinal fluid
but I cannot tell because no spinal fluid examination was
made. As you very well observe I expect if the physician
had a suspicion of contusion he would have had a spinal fluid
finding tap to find out if there was blood in t'he spinal fluid;
also if you have a person with contusion, bruising of the
brAin, one does not get out in five days, usually a week or so, .
so I don't believe that one of the causes is the after effects of
concussion.
The second is her nervous tension. Now, after the accident she had some nervous tension and this was first manifested in nightmares, and surprisingly enough she wasn't
afraid to drive a car afterwards. That is one of the symptoms
tl1ev usuallY 'have.
·
"' Thirdly, all phenomena of this type are intensipage 174 ~ fied under stress of litigation. Under these conditions symptoms of headache, tension and inability are very common. I make the prognosis that the symptoms will disappear after the problem of uncertainty of litigation has been solved either way. My opinion is that the
symptoms of neurotic tension are secondary to the accident,
due to the shock of the accident, has imnroved and will continue to improve. I think it will take little longer to improve the post-concussion syndrome but in my experience
they practically always, with very few exceptions, have complete recovery of the headaches and this nervousness in years
to come. The prognosis is better among young people. Per-
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sonally I believe she has a very good prognosis and will havn
a complete recovery.
Q. Doctor, you were here in court when Dr." Novak read
from the recordings of the E.EG's and I think he used the
one that you made when you were present when it was made
on May 18th, '64. Now, did you have the same reading that
he didf
t
i
1
A. The description is the same. I have seen the other
four EEG's. The interpretation is different. It is the same
as when two people look at an x-ray or listen to a heart or
look at an appendix and they may have different opinions.
We see the same thing but our interpretations
page 175 ~ and prognosis is different. What he sees and
what I see is the same, we don't have any difference in what we see, only what we make cut of it.
Q. Will you explain to us a little .more fully what the result of your interpretation, is T You say it is different from
Dr. Novak's.
.
A. Well, Dr. Novak refers to the difference in arnplitude
as a sign of abnormality. I cannot say absolutely not but T
have no proof of this because so many people normally havo
thi~ amount of difference of amplitude and therefore I do
_not agree or disagree. You have to look at the facts. We can
conclude this part of the head injury, the slow wave, T agree
because it should not be in this case. A girl of sixteen of
moderate slow wave can be expected. At twenty-one it is a
sign of rna turing of the brain and sometimes they come back
or are prolonged after infection or injury and then finally
disappear again. I may stress one particular important point
that there is not what is called a focus, that is a localization
of slow waves. Now, this is more serious. If you have it in
one part, say this part that was pointed out because of the
external injury, if you have here a slow wave focus this
would be serious but she didn't have it. The slow wave~ arP.
showing up at various places. If she would have a slow wave
focus it would indicate a scar and she don't havP.
page 176 ~ any evidence of a scar.
Q. Doctor, I think you stated Miss Clement~
appeared to be tense. Do you think that will continue or that
will clear up?
A. Well, I think it will improve and clear up.
· Q. Let me ask you this, Doctor: Do you think after this
case is over, regardless of the outcome, that her condition
will improve?
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A. The part that is due to apprehension of all this proceeding will improve. You have two causes for the same symptom,
you take one away and you improve the second.
.
Q. Doctor, you were in court when Dr. Wattles and Dr:
Novak testified on the degree of permanent injury here. I
ask you whether or not you consider the injury you found here
as permanent.
A. In my opinion they are not permanent, based on parallel patients, similar patients. You know we draw conclusions
by having had experience with other patients of the same
type.
Q. Have you seen other patients of this type?
A. Yes, many, I can't tell how many, I can't count them.
Q. Could you give us any idea how many?
page 177 } A. Over forty years of practice I don't keep
account.
Q. From the history and examination did you see any decrease in mental function of Miss Clements?
A. No, only what Miss Clements tells me, tenseness and
headaches-cannot function on top level as she used to. That
was her statement and I have no other evidence.
Q. Doctor, it has been testified here and I think yon probably heard all about her activities, going to school and working also. I will ask you, as a doctor, could the headaches be
very severe and Miss Clements carry on the daily routine
that she carries on 1
A. Tliat is a difficult question to answer because headaches
are something subjective. Some people give in more easily
than others. If I was her personal doctor I would advise her
to work as hard as possible because it is better for her but I
cannot prove it or disprove it and I wouldn't like to make a
statement.
Q. I believe I asked you about the permanency.
A. Yes, sir.

Mr. Frost: You may take the witness.
page 178

~

CROSS EXAMIN...~TION.

Bv Mr. Whitehead:
·Q. Doctor, as I understand it, the girl is doing what you
would prescribe for her, trying to keep herself engaged and
trying to keep going.
A ..Yes, sir.
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Q. As a matter of fact, an injury of this type deals with
your emotional as well as your physical side of the body and
if people sit around and worry about themselves lots of times
they get worse than if they get determined and keep on at it.
Is that true!
A. That is right.
Q. Let me ask you this: As I understand it, you have told
us with reference to the permanency of her head and so forth
but, of course, as far as the scars they are permanent, aren't
they!
A. The outer scars, oh, yes. I haven't testified about that
at all. When I talked about permanency it was about the
post-concussion problem, not anything about the scars.
Q. Then, as I understand it, you found from the hospital
record which you set out in your report., page 1, you found
that she was in a car proceeding along Yeardley
page 179 } Avenue when another car came out of a side
street and smashed into the side of her car; that
she was knocked unconscious and fell over in the lap of her
friend who was riding with her on the front seat. Is that correct!
A. That was copied from the hospital record.
Q. Then you did find from the hospital record that as a
result of the trauma or lick or blow she had been knocked
unconscious Y
A. From the description in the history, yes.
Q. Now then, as I understand it, you further found from
the record that even after she got to the hospital she was confused. Now then, with reference to your examination of her
and on the basis of the hospital record and the basis of the
history she gave you I believe you did find that based on the
history she gave you that she since the accident has continued
to suffer from headaches, been listless, diffieulty in concentrating-that is correct, isn't it 7
A. She gave me this history and I accepted it. I cannot
prove it.
·
Q. And as to the correctness of those statements you are
assuming them to be true Y
A. I take them at face value.
page 180 ~ Q. Then so we will understand it, as far as
any prior injury she told you that she had stop~
ped suddenly but hadn't been hurt or unconscious in any way
in the other accident before this. Now then, getting on down
to the conclusions as far .as the EEG's go, there are many
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things both lawyers and doctors disagree on and don't reach
the same conclusion but you did find that these EEG's with
her age had readings that certainly were slow.
A. Slow.
Q. And that was not compatible with a girl of her. age, was
itt
A. No.
Q. So then taking that along in conjunction with the history
you have which you assumed to be true, then she was, with
that history, she was and is at this present time suffering
from the accident, is she not f
A. Yes.
Q. And I understand you to tell us further that it was your
impression that the complaint was partly due to after effects
of the concussion and partly due to the nervous tension secondar.v to the accident.
~
A. That is right.
page 181 ~ Q. When you say secondary you mean a result of the accident 7
A. T'hat and all the surrounding problems, including court
trials, things that would make somebody tense.
Q. The nervous tension w-a.s started with the accident,
wasn't itY
A. Yes.
Q. Then, Doctor, as I understand it, you have seen this
lady I believe on one occasion up until today, have you not 1
A. Two, including the EEG. I saw her in my office and
when the EEG was run.
Q. Yon didn't make any examination on that occasion.
A. No, I just talked to her and watched her take it, take
the EEG.
,
Q. Now then, assuming, which you tell -us you have assumed, that the girl has told you correctly and you a.ssum~
her complaints are correctly stated, actually then you can't
tell us when the trouble will end can, you?
A. Nobody can.
Q. Then is the thing permanent or not permanent 1
A. I think not but that is an opinion based on similar cases.
Nobody can say.
page 182 ~ Q. As I understand, you made this examination
for Mr. Frost.
A. Yes, sir.
Q. And Mr. Frost will be paying you for coming here today. Thank you, sir.
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RE-DIRECT EXAMINATION.

By Mr. Frost:
Q. Doctor, the inference there is that because Mr. Frost
is paying you you might not be giving us the benefit of your
best judgment. Are you giving us your best judgment whether in favor of Mr. Frost or against Mr. Frost?
A. I am merely giving my opinion.
Mr. Whitehead: I just wanted to get the record straight.
The Witness : I assume the same applies to Dr. Novak,
he was paid by the other side.
By Mr. Frost:
Q. You are telling it to the best of your ability regardless of who got you up here. Is that right?
A. That is right.
The witness' stands aside.
~

Mr. Frost: We rest.
The Court: Any rebuttal?
Mr. Whitehead: Yes, sir.

page 183

Rebuttal Evidence.
LINDA GAYLE CLEMENTS,
recalled in rebuttal, testifies as follows :
DIRECT EXAMINATION.
By Mr. Whitehead:
Q. Miss Linda, there has been some misunderstanding and
let me ask you this: Sometime last week did you go with
Miss Hogan out to the scene where this accident happened?
A. Yes, sir.
Q. Will you please tell us whether or not the tree on the
corner is there now which was there at the 'time of the accident!
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A. Well, this tree at the corner of Wingfield and Yeardley
has been cut down.
page 184 } Q. Come around here please. This is with reference to the corner of Yeardley which would be
the southwest corner or the corner in front of the house
that you were approaching tbe intersection on. Here is a
picture taken on August 19th. 1962. Can you see the tree in
that picture T
A. That is it right there.
Q. Then when you look at the picture taken on June 24th,
1964 tell us whether or not the tree is there in that picture.
A. No, it isn't.
Q. Now, with reference, so tbere will be no misunderstanding, across the street you see in this picture the -steps 7
A. Yes, sir.
Q. Now then, look down at No. 6 and look across at those
steps there. There is no tree there, is it 1
A. No, sir.
Mr. 'Vbitehead: All right.
CROSS EXAMINATION.
By Mr. Frost:

Q. What was the size of the stump you saw?
A. It. was sawed round.
page 185 } Q. What is the size!
A. About like that (indicating).
By the Court:
Q. You are indicating about what for the record f How
many feet in diameter would you say it was f
A. It was about this big (indicating).
By Mr. Whitehead:
Q. You mean with reference to the sawdust!
A. Yes, sir, it is a pile of it.
Q. You don't know the size of the stump f
A. No.

The witness stands aside.
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DONNA K. HOGAN,
recalled in rebuttal, testifies as follows:
DIRECT EXAMINATION.
By Mr. Whitehead:
Q. Miss Hogan, did you go out there one day last week with
Miss Clements at the scene where this accident occurred?
A. Yes, sir.
page 186 ~ Q. I .show you Plaintiff's Exhibit No. 5 and ask
you if the tree there was there at the time of the
accident¥ Is that tree there on the corner there now?
A. No.
Q. Now, would you please look at No.5 and tell us, you see
a tree there on the corner Y
A. Yes, sir, this tree here.
Q. Now, you stand around here where tl1e jury can see,
please.
A. It was this tree down here.
Q. Now, is that tree shown in No. 6, a picture taken ,Tunc
24th, '641
A. No, it isn't.
Q. Now then, ~{iss Minter testified that while yon a11
were out at the e1nergency room in the hospital that she
heard you say, "I didn't see anything". Now, I will ask vou
did you make any such statement like that in the hospital or
not7
A. No, I did not.
Mr. Frost: No questions.
'rhe witness stands aside.
Mr. Whitehead: We rest, if your Honor please.
The Court: Ladies and gentlemen of the jury,
page 187 ~ we cannot finish this case this afternoon. It is
close to adjourning time so I will recess you over
until 10:00 o'clock tomorrow morning and I ask you to come
back at 10:00 o'clock tomorrow mornin~ instead of 9:30. I
am going to caution you ag-ain not to talk to .anyone and not
to let anyone discuss with yon or in yol1r presence anything
a bout this case and do not go out to the scene of this accident
where it was alleged to have happened and make any observatiol)s or views yourself.
(Recess).
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Mr:Whitehead: The plaintiff, by counsel, moves the Court
to strike the evidence of the defendant and enter up a judgment for the plaintiff on the question of liability and leave it
·
to the jury solely to determine the quantum of
page 188 ~ damages.
The Court: Are you serious about that 7
. Mr. Whitehead: Verv serious.
The Court: Mr. Fro"'st, what question is there about contributory negligence Y There is no question about the negligence of the defendant because there has been no evidence
to the contrary. Now, what is the evidence of contributory
negligence Y
Mr. Frost: The evidence of contributory negligence, Judge,
I think is the physical facts, the force of impact, the direction of the cars after the accident showing that her car of
necessity would have to be going at an unlawful rate of
speed.
The Court: Mr. Frost, you know Mr. Whitehead never
asked that lady the speed and you on cross examination asked
the speed and it hasn't been contradicted and you are bound
by her testimony as to speed. There is a case right there in
the advance sheet on that.
Mr. Frost: It says I am bound by it if that is the only
evidence.
The Court: Let's see what is the contradiction.
Mr. Frost: The contradiction is the physical
page 189 ~ evidence of what happened at the time of the
accident-that is, knocking my car completely out
of Wingfield into Yeardley Avenue and then her car running
on down to the other place and stopping on the second railing
of the steps.
The Court: It is evident to me the force from the in1pact
from the Minter car Irn.ocked that car, which was uncontradicted, eight feet and made scour marks of eight feet and
then no brake mark from then on, going und~r its own power
or momentum because· the officer said that at the end of the
eight-foot scour mark there were no marks from there as far
as braking or showing anything being- pushed, and the uncontradicted evidence is that the girl 'vas in the arms of
·
.
.
another girl.
Mr. Frost: I want to add also too that under. the law
in the State of Virginia you cannot drive blindly into an
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intersection and I think with the evidence as it is as to the
liability it is a jury question as to whether she was keeping
a proper lookout even though she may have had the ri·ght of
way.
The Court: There is no evidence as I see it
page 190 ~ tha~ she is guilty of any contributory negligence.
I am going to strike the defendant's evidence and
will submit it to the jury only on the issue as to damages. I
think unquestionably the defendant was negligent in failing
to grant the right of way and there has been no evidence
brought forward on which reasonable men might differ as to
whether the plaintiff was guilty of contributory negligence;
therefore I am going to strike the evidene.e as to the defendant
and submit it to the jury on damages alone.
Mr. Frost : I want to add one mor.e ground in here while
making up the record and that is the right of way of the
plaintiff was contingent on the fact she was not driving at an
unlawful rate of speed. That is a part of the right of way
statute. I think before she can have the right of way it. must
be shown she was not driving at an unlawful rate of speed,
otherwise she wouldn't have the right of way.
The Court: The burden is on you to show contributory
negligence. The burden is on the defendant to show she was
traveling at an unlawful rate of speed and there
page 191 ~ has been no evideuce here irom which the jury
could infer she was traveling at an unla·wful rate
of speed. .
Mr. Frost: The point I make is in order to get the ri~ht
of way at this particular intersection under the statute you
must be traveling at a lawful rate of speed.
The Court: You mean she has to prove she is not speeding 7 There is no burden on her to prove it.
Mr. Frost: The instruction which you would give would
say if she was coming down a street protected by a yield sign
it would be necessary to conclude in that connection she was
not exceeding the lawful speed.
Mr. Whitehead: We have a confusion about yield and stop
signs. He is thinking about the question of an open intersection.
.
Mr. Sweeney: We would like to note our grounds of exceptions to this. The defendant., by counsel, objects and excents to the ruling" of the Court in striking the defendant's
evidence .on the following grounds:
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(1) On the basis that the evidence shows that the plaintiff
was guilty of contributory negligence, at least to
page 192 ~ the extent that a jury question has been created
in that she did not keep a proper lookout under
the circumstances ; and
(2) Further that there is evidence that she was violating
a safe and reasonable speed un.der the conditions then existing, particularly when we take into consideration the. amount
of damages done to the vehicles, which damage was extensive;
and
(3) The defendant also excepts on the ground that it is for
the jury to decide whether or not under all the circumstances
of the case the plaintiff was exercising rea§lonable care for
her own safety in entering the intersection where she admittedly had the right of way.
The Court: Gentlemen, this is aU we can do today. I will
meet you back here tomorrow morning.
(Recess).
page 193

~

Court was reconvened at 9 :30 o'clock A. M. on
July 1st, 1964.

The Court and Counsel retire to the Court's Chambers to
consider instructions.
Mr. Whitehead: We agreed yesterday if the evidence did
show that it was permanent disability, we agreed on a life
expectancy of forty-eight years and so stipulate. I have talked
to Mr. Frost about it rather than bring it up before the Jury.
The statement has been made. We would like to get it in the
record.
The Court: Is that so stipulated?
"Afr. Frost: Yes, sir.
The Court: All right, it is so stipulated. Now we wi11 consider the instructions as offered bv the Plaintiff. Mr. Whitehead, in view of the fact I have ruied as a matter of law that
the Plaintiff is not guilty of contributory neg-ligence, and I
understood from Mr. Frost, representing- the Defendant, that
he does not contend that his client was not g-uilty of ne!rligence but that his contention is that the Plaintiff was ~iltv
of contributory negligence, which proximately contributed t'o
the accident, which would bar her recovery, and Mr. Frost iR
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of the opinion that it is an issue that should be submitted· to
the Jury, and I have ruled that the Court is of the opinion
it does not constitute a Jury question and it is a matter of law
the Plaintiff is not guilty of contributory negligence, therefore I will not give· any instructions dealing with the question
of negligence on the part of the Defendant or the question of
contributory negligence on the part of the Plaintiff, but only
such instructions that deal with the quantum of damages.
Now, Mr. Whitehead, I believe you have ofpage 194} fered Instruction Numbered 1 and that is all you
propose to offer.
Mr. Frost: The Defendant by counsel objects to the giving of Instruction No. 1 in that sub-section C is repetitiouH
of the other injuries which must be taken into consideration
and, therefore, emphasizes this particular feature of thr
case.
The Court: The Court is going to give Instruction Numbered 1 as offered. The Court is of the opinion that '• C" is
not covered by the other two items, "A" and ''B", and will
therefore give Instruction Numbered 1 as offered.
Mr. Frost: I wish to except to the ruling of the Court.
The Court: Now, Mr. Frost, I believe on be'half of the Defendant you want to offer Instructions A-1, B-1, C-1, D-1,
E, F and G, all of which instructions deal with some ph::tsr
of the contributory negligence on the part of the Plaintiff.
Mr. Frost : Yes, sir.
The Court: Mr. Whitehead, do you object to any of those
instructions?
Mr. Whitehead: The Plaintiff by counsel objects to all of
the instructions which have just been enumerated from ''A''
through ''G'' and inclusive of "G" on the ground, first, that
the Court has ruled that as a matter of law the Plaintiff is
not guilty of any contributory negligence and further as a
matter of la'v the Defendant is guilty of primary negligencr
and her negligence is the cause of the accident as a matter of
law. Therefore for those reasons we object to the giving of
any of those instructions, as they deal with the question of
liability.
We have no objection to any instruction which
page 195 } deals with the auestion of quantum of damages.
The Court: All ri~bt. The Court has indicated
it is going- to refuse the instructions enumerflted for the reasons previously stated.
Mr. Frost:- The Defendant bv counsel obiects nnd excents
to the action of the Court in refn.sing- to give these instructions
as, in the opinion of counsel for the Defendant. the ouestion of
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contributory negligence of the Plaintiff is a matter for the
Jury to determine and that the instructions correctly express
the law applicable.
Mr. Whitehead: Plaintiff by counsel further objects to the
giving of these instructions on the grounds in view of the
Court's ruling no instruction with reference to liability or
contributory negligence or primary negligence should be offered.
Mr. Frost: Defendant by counsel offers in lieu of those
instructions Instructions Lettered B, C and D.
The Court: Now, Mr. Wl1itehead, do you have any objection to Instructions B, C and D as offered by the Defendant?
Mr. Whitehead: The Plaintiff by counsel has no objection
to Instructions B, C and D, as these three instructions deal
solely with the question of damages· or rather quanium of
damages.
1\fr. Frost: The Defendant by counsel objects and excepts
to the action of the Court in refusing to permit the contributory negligence issue to go to the Jury and in striking any
evidence or not permitting the Jury to consider any evidence
of contributory negligence on the part of the Plaintiff.
The Court: It is stipulated that argument will be limited
to twenty minutes to a side.
pagP 196 ~

Instruction numbered 1 offered on behalf of the
Plaintiff (Granted) :

''The Court instructs the jury that you shaH find for the
nlaintiff, Linda Gayle Clem«:mts, an infant, and it is your
function to determine the amount of damages that should be
awarded her, and in determining same, you must be g-uided
solPly bv the evidence in the case and should fix the amount
~tt such sum as to you seems a fair and just compensation for
tlw iniuries proximately caused her by the alleged collision,
hnt not in excess of the amount sued for; and in arriving at
the amount of damages to be awarded, you may take into consideration anv of the following items or elements of damage
thnt a prenonderance of the evidence mav show to have been
sustained by thP plaintiff as a proximate result of the accident
nnd collision sued for:
''(a) Any bodily injury or disability, the character and
duration thereof;
'' (b) Any physical pain an.d suffering and men tal anguish
she has already been caused to endure or that she will likely
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and probably, with reasonable certainty, be hereafter caused
to suffer;
'' (c) Any inconvenience and discomfort she has already
sustained or will likely and probably, with reasonable certainty, hereafter sustain.''
page 197 } Instruction lettered A offered on behalf of the
Defendant (Granted):
''The Court instructs the ,jury that you must consider this
case solely upon the evidence before you and the law laid
down in the instructions of the Court, and you must not allow any sympathy yon Inay feel for any of the parties to influence your verdict. A verdict cannot be based in whole or
in part upon conjecture, surmise or sympathy, but must be
based solely upon the evidence in the case and the instructions of the Court.''
Instruction lettered B offered on behalf of the Defendant
(Granted):
"The Court instructs the jury that the burden of proof iR
on the plaintiff to prove by a preponderance of the evidence
the injurieR Rustained in the accident and the extent thereof.''
Instruction lPttered C offered on behalf of the Defendant.
(Granted):
"The Court instructs the jury that if yon :find for the plaintiff, yon should consider only such injuries as have been
proven with reasonable medical certainty.''
Instruction lettered A-1 offered on behalf ·of the
(Refused):

Def<~ndant

"The Court instructs the jury that the mere fact that an
accident occurred and that the plaintiff, Linda Gayle ClClments, was injured in the accident places no liabilit~· on tlw
defendant, Rosemary Agnes Minter, and raises no presumption of negligence on her part.
"For the plaintiff to recover against the defendant, slw
must herself be f.ree of negligence which contri,
pag-e 198 } buted as a proximate cause of the accident and
she must prove by a preponderance of the evidence negligence on the part of the defendant and tl1at suclt
negligence waR a proximate cause of the accident.
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''If the said plaintiff, Linda Gayle Clements, fails to prove
that the defendant was guilty of negligence, or even though
she prove it, yet if it further appears that she, herself, was
guilty of negligence which was a proximate cause of the injuries and damages complained of, then you must find averdict for the defendant, Rosemary Agnes Minter."
Instruction lettered B-1 offered on behalf of the Defendant
(Refused):
"The Court instructs the jury that the law requires that
any person driving a vehicle on the streets or highways shall
drive the same at a lawful speed, not greater than is reasonable and proper, having due regard for the traffic, ~urface
and width of the highway and of any Gther conditions then
existing. Therefore, if you believe from a preponderance of
the evidence that Linda Gayle Clements failed to obey this
law, then such failure would be negligence, and if you further
believe that such negligence was a proximate cause of the
collision, you must find for the defendant.''
Instruction lettered C-1 offered on behalf of the Defendant
(Refused):
''The Court instructs the jury that if you believe from a
preponderance of the evidence that the motor vehicle operated
by the plaintiff, Linda Gayle Clements, was traveling at an
unlawful rate of speed at the time that this collipage 199 ~ sion occurred, then she forfeited any right of
way which sl1e n1ight other"ise have had.''
Instruction lettered D-1 offered on behalf of the Defendant
(Refused) :
"The Court instructs the jury that it was the duty of Linda
Gayle Clements to use reasonable care to perform or comply
with eac'h and all of the following d11ties:
"(a) To op(lrate the automobile in a careful and prudent
n1anner;
''(b) To keep the said autornobile at all times under proper
control so that by stopping or reducing· its speed or by changing its course of direction she might avoid striking the autotnobile driven by the defeniJant, Rosemary Agnes Minter;
that these were continuing- duties to be exercised when they
would be reasonably .effectiv(l: and if yon believe from a pre-
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ponderance of the evidence that the said Linda Gayle Clements failed to perform one or more of her aforesaid duties
and further believe from a preponderance of the evidence
that her failure was a proxima.te cause of the accident, then
you must find for the defendant.''
Instruction lettered E offered on behalf of the Defendant
(Refused):
''The Court instructs the jury that where it was the duty
of Linda Gayle Clements to use reasonable care to keep a
proper lookout for the defendant, it is her duty not only to
keep such a lookout, but to take advantage of what it discloses and if she fails to do so, she is as guilty of negligencP
as if she had failed to keep a lookout. Therefore, if you believe from a preponderance of the evidence that
page 200 } Linda Gayle Clements either failed to keep a
proper lookout for R.osemary Agnes 1\finter or
failed to take advantage of what such a lookout would or
Rhould have disclosed, then she would be nea-lia-ent. And if
vou further believe from a preponderance of the evidenre
that her failure was a proximate cause of thP. accident, yon
must find for the defendant."
InRtruction lettered F offered on behalf of the Defenrlnut
(Refused):
''The Court instructs the jury that if you believe from a
preponderance of the evidence that Rosemary Agnes Minter
was guilty of negligence, yet if you further believe from the
evidence that Linda Gayle Clements was also guilty of negligence and that the negligence of both Linda Gavle Clement~
and Rosemary Agnes Minter proximately contributed to th£l
11ccident in question, then you must find a verdict for the defendant, Rosemary Agnes M~nter, and this is true even
tbough you may believe that thP. degree of negligence of R.osemary Agnes Minter was greater than that of T..Jinda Gayln
Clements.''
Jm:;tn1ction lettered G offered on behalf of thP. Defendant
(Refused):
''Tl1e Court instructs the jury that the fact that one vehiclP
mav have the rig-ht of wav over another vehicle at an intersection does not relieve the driver of the favored vel1i~lP
from the duty of exercising r.easonable care to avoid a colli-
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sion. If you believe from a preponderance of the evidence
that the plaintiff, Linda G~yle Clements, failed to use reasonable care under the circumstances then and there existing,
and that her failure proximately caused or contributed to the
collision, you must find for the defendant.,.,
page 201

~

In the court room.

The Court: Lady and gentlemen of the Jury, I believe we
had concluded the evidence yesterday and at the time of the
conclusion of the evidence, the Plaintiff made a motion to
strike the Defendant's evidE-nce concerning the question of
negligence on the part of the Defendant and contributory
negligence, if any, on the part of the Plaintiff, and the Court
sustained the Plaintiff's motion and now the issue to be submitted to you is the question only of quantum of damages on
behalf of the Plaintiff. The Court has ruled as a matter of
law that the Plaintiff is entitled to recover of Defendant and
submits to you the question of quantum of damages, so the
instructions will deal only with that, which will be the only
issue you will have to determine.
(Mter the reading of the instructions by the Court to the
J nry and arguments of counsel, the Jury retired to the Jury
Room to consider of its verdict).
Verdict of the Jury:
''vVe the jury find for the Plaintiff and fix the damages at
$25,000.00.
(Signed) LACY E. ROGERS, Foreman."
Mr. Frost: The Defendant by coun:::;el moves the Court
to set aside the verdict on the following grounds : For permitting evidence over objection of the Defendant; failure to
admit evidence presented by the Defendant; for giving instructions of the Plaintiff over the objection of the Defendant; for failure to give instructions offered by the Defendant;
for striking the evidence as to and refusing to permit any
evidence as to the contributory negligence of the
page 202 ~ Plaintiff; that the verdict is contrary to the law
and the evidence, is excessive, and for any other
objections made during the trial.
The Court: Mr. Whitehead, do you have anything; you
want to say?
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Mr. Whitehead: No, sir.
The Court: The Court is of the opinion that the main
controlling issue in this case is whethe·r or not the Court
should have gran~ed instruction on contributory negligence,
as requested by the Defendant, and upon reviewing the evide.nce on behalf of the Plaintiff, the Court came to the opinion
that there was insufficient .evidence to justify an instruction.
. The Plaintiff testified, as I recall, that she was proceeding
at this intersection on Yeardley Avenue; she was about
twenty-four to twenty-eight feet away; she saw the car driven
by the Defendant approaching and that car was aboui a car
length further away than she was. She was familiar with the
intersection; she knew it was an arterial street and that the
right of way should be granted to her. She proceeded on into
the intersection. Slightly before she entered the intersection,
she saw that the Defendant was not going to stop. She then
attempted to apply her brakes and she skidded some short
distance. After the accident she became unconscious and she
does not remember anything until she was taken into the
house. Her testimony was borne out by that of a passenger
in her car, who stated that she, after the impact, had to grab
her and hold her in her arms and she attempted to steer the
car herself.
The evidence on behalf of her speed was that
page 203 ~ she was proceeding at twenty to twenty-five miles
an hour. The physical evidence would tend to
show that the car driven by the Defendant strnke the right
part of the car driven by the Plaintiff. I don't think it is any
contradiction to that and that the car was pushed or left a
mark about eight feet in a northerly or northeasterly direction, then there were no further marks left by the car and the
car went up into the yard.
The Court was then and still is of the opinion that the
Plaintiff was operating· the car as a reasonable and prudent
person should have done under the same or similar circumstances and so, therefore, did not see any basis for subn1itting
the question of contributory negligence to the Jury.
Further, the Plaintiff by her counsel was not asked concerning the speed of the car and Mr. Frost, attorney for the
Defendant, asked her as to the speed and she stated twenty to
twenty-five. The Defendant offered no evidence to contradict
this and the Court is of the opinion that he is bound by that
answer, since there was no contradiction of any evidence as
to the speed which he solicited as new matter from the Plaintiff.
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As to the refusal of instructions, they are the ones dealing
with contributory negligence and the Court of course refused
those.
I am of the opinion that while generaJly it is for a jury to
determine all of the issues -of negligence and contributory
negligence, that in this particular case it was insufficient evidence to submit the question of contributory negligence to
the ~Jury and as Mr. Frost, counsel for the Defendant, stated,
he did not contest the fact that the Defendant
page 204 ~ herself was negligent. I, therefore, feel that it was
properly submitted to the Jury on the issue of
quantum of damages and there is nothing in the size of the
verdict or anything in the record to suggest the Jury was
biased in favor of the Pla~ntiff or prejudiced against the Defendant. The amount returned is not so out of proportion to
the Plaintiff's injuries to make it appear the Jury misconceived or misconstrued the facts; no evidence the Jury was
motivated by passion, corruption or prejudice. The Court is
of the opinion it is not excessive considering the injuries and
the permanency of the injuries, which the ,Jury had a right
to believe, and $25,000.00 is not excessive. Therefore, the
Court is going to overrule your motion, Mr. Frost, and enter
up judgment in the amount of $25,000.00 for the Plaintiff
against the Defendant.
Mr. Frost: The Defendant by counsel excepts to the ruling
of the Court and expresses the intention to perfect an appeal.
The Court: If you present your petition and indicate you
are going throu~h with it, I will extend it over a sufficient
time so you will have a chance for the Court to act on it. We
will just suspend the execution until the first day of the September Term and then you will have to submit your petition
for the record between now and then, within sixty days.
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H. G. TURNER, Clerk.
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