IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6947

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
"\Veclnesday the 17th day of April, 1968.
CLIFTON LESTER NICI-IOLS, an infant, by his
guardian ad litwm, RICHARD C. RAKES,
Plaintiff in error,
against
WILLIAM PAUL BRIZENDINE, an infant who
sues by his mother and next friend, DOROTHY
EPPERSON,
Defendant in error.

From the Circuit Court of Campbell County
\Villiam \V. Sweeney, Judge

Upon the petition of Clifton Lester Nichols, an infant, by
his guardian ad litem,, Richard C. Rakes, a writ of error and
S'ltpe1·sedeas is awarded hbn to a judgment rendered by the
Circuit Court of Ca1npbell County on the 20th day of October~
1967, in a certain motion for judgment then therein depending,
'vherein "\Villian1 Paul Brizendine, an infant, etc., was plaintiff
and the petitioner was defendant; no bond being required.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6947 & 6948

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Wednesday the 12th day of June, 1968.
CLIFTON LESTER NICHOLS, an infant, etc.,
Plaintiff in error,
against
WILLIAM PAUL BRIZENDINE, an infant, etc.,
Defendant in error.
CLIFTON LESTER NICHOLS, an infant, etc.,
Plaintiff in error,
against
JOHN RUSSELL ANTHONY, an infant, etc.,
Defendant in error.

From the Circuit Court of Campbell County

On consideration of the stipulation of counsel filed in these
cases in which it is agreed that the decision to be reached
by the court in the case of Clifton Lester Nichols, an infant
v. William Pa'ltl Bri.zendine, an infant, etc., Record No. 6947,
will control as to the case of Clifton Lester Nichols, an infant v. John Russell Anthony, an infant, etc., Record No.
6948, it is ordered that the record and briefs not be printed
and filed in the case of Clifton Lester Nichols, an infant v.
John Russell Anthony, an infant, etc., Record No. 6948.
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RECORD
page 105

~

INSTRUCTION NO. 1
The Court instructs the jury that at the time and place
that this collision occurred it was the duty of the defendant,
Clifton Lester Nichols, to use reasonable care to perform
each and all of the following duties:
(1) To drive his automobile under proper control;
(2) To keep a proper lookout 'vhile driving his automobile;
and
(3) To drive his automobile so as not to exceed a reasonable speed under the circumstances and conditions existing at
the time.
The Court further instructs the jury that if you believe
from a preponderance of the evidence that the defendant,
Clifton Lester Nichols, failed to perform some or all of his
aforesaid duties, and if you further believe under the facts
and circumstances then and there existing that such failure,
if any, constituted gross negligence as elsewhere defined in
these instructions and if you further believe that such gross
negligence, if any, proximately caused the collision, then you
shall return a verdict in favor of the plaintiffs, William Paul
Brizendine and John Russell .Anthony, against the defendant,
Clifton Lester Nichols, unless you believe from a preponderance of the evidence that the plaintiffs, or either of them, was
guilty of contributory negligence 'vhich proximately contributed to the accident.

w.w.s.

•
page 109

~

•

•

•

INSTRUCTION NO. A.

The Court instructs the jury that in the present case, the
plaintiffs were guest passengers in the automobile operated
by the defendant, Clifton Lester Nichols, and in such a case
in order for the plaintiffs to recover against the defendant,
the burden is upon the plaintiffs to prove by a prepo-nderance
of the evidence that the defendant was guilty of gross negli-
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gence, as defined in another instruction of the Court, and that
any such negligence was a proximate cause of the accident.
Ordinary or simple negligence is a failure to exercise that
care which a reasonably prudent person would have exercised
under the same or similar circumstances; and a mere failure
to skillfully operate an automobile under all conditions, or
to be alert and observant, and to act intelligently and operate
an automobile at a low rate of speed may, or may not, be a
failure to do 'vhat an ordinarily prudent person would have
done under the circumstances, and thus anwunt to ordinary
negligence; but such lack of attention and diligence, or mere
inadvertence, does not amount to gross negligence.
And even though the jury may believe from the evidence
that the defendant was guilty of some negligence, nevertheless, if the jury are uncertain as to whether gross
page 110 ~ negligence, as defined in another Instruction of
the Court, has been proven by a preponderance of
the evidence, or if you believe that it is just as probable that
the ·defendant was not guilty of any such gross negligence
as it is that he 'vas, then you shall find your verdict in favor
of the defendant, Clifton Lester Nichols.

w. w. s.
page 11.1

~

INSTRUCTION NO. B.

The Court instructs the jury that gross negligence is not
to be presumed from the 1nere happening of an acc.ident.
Gross negligence means something more than lack of ordinary
care and is defined as conduct showing such indifference to
others as constitutes an utter disregard of prudence alnounting to complete neglect of the safety of the guests, that is,
such a degree of negligence as should shock fair minded 1nen
although something less than willfull recklessness.

w. w. s.

•
page 121

..

•

•
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•

•

•

•

OPINION
The captioned consolidated cases 'vere tried before a jury
in the Circuit Court of Campbell County on September 28th
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and 29th, 1967 and resulted in verdicts for the plaintiffs. Defense counsel moved to set aside the verdicts, the main issue
being 'vhether there was sufficient evidence of gross negligence of the defendant to present a jury question. Since
the plaintiffs 'vere not thrown out of the car prior to impact
as in the Srnith v. P·rater case (206 Va. 693) and since it is
clear that the injuries 'vere suffered in the impact, we are
not here concerned with the issue of proximate cause.
The Court granted all defense instructions, including one
on contributory negligence, although I seriously questioned
then, and do now, whether the defendant was entitled to argue
contributory negligence under the facts of this case. Because
of a conflict which arose in the evidence as to the appearance
of the accident scene as shown by defendant's plat and plaintiffs' photographs, the Court granted a view of the scene
after first instructing the jury as to the purposes of the view
and other matters. The chief purpose of a view is to explain
and clarify evidence. It is within the discretion
page 122 ~ of the Court as to whether such view should be
taken. See ](earns v. Hall, 197 Va. 736, 91 S.E.
2d 648.
On a motion to set aside a jury verdict, the evidence must
be vie,ved in the light most favorable to the plaintiffs, all
disputed issues having been resolved by the jury. Smith v.
Spradlin, 204 Va. 509, 132 S.E. 2d 455.
As our Supreme Court said in Washburn v. Dana, 199 Va.
579, 584, 100 S.E.2d 708 :
"The jury having rendered a verdict in favor of plaintiff,
which was sustained by the trial Court, all conflicts in the
testimony and all reasonable inferences deductible there from
must be resolved in plaintiff's favor. The judgment will not
be reversed unless it is plainly wrong or without credible
evidence to support it."
'Vithout atte1npting to detail testimony and adopting the
above stated vie'v of tl1e evidence, the trial of the case disclosed that the plaintiffs 'vere guests passengers in a car
operated by the defendant. All were young men living in this
area. The defendant was thoroughly familiar with the road
in question (State Secondary Rt. No. 622), and the dangerous
curve where the wreck occurred. A.t about 9 P.M. on Sunday
night, January 29, 1967, the parties 'vere proceeding ,vest
on Rt. 622 in Campbell County, Virginia, near Rustburg,
after having visited some girls. Rt. 622 is a narrow, paved,
asphalt road which has several bad curves. The weather was
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clear and dry, there 'vere no other vehicles involved, and the
car 'vas in good 1nechanical condition and operation prior
to the wreck. The Inaxilnunt posted speed limit at that thne
was 55 1niles per hour, although it has since been changed by
additional traffic markers not applicable here. The car was
being operated in a proper ntanner until it reached a straighta,vay, so1ne 630 feet fro1n a sharp right curve in the road.
At this point, 'vithout warning or explanation,
page 123 ~ the defendant suddenly increased his speed to 60
to 70 miles per hour. He never reduced his speed
going into the curve. The car l1it a "dip" in the road near the
beginning of the curve, "left the road," and went out of control. The car crossed the eastbound lane of traffic and ran
off the curve on the left side of the road leaving approxi·mately 46 feet of skid or scuff n1arks on the shoulder and 8
feet on the road. It collided head-on with a double poplar
tree located 10 feet, 9 inches off the hard surface. The investigating officer described the car a~ having been "buried into
the trees," although there was no great damage to the trees.
As the photographs show (particularly plaintiff's exhibit No.
14), the car was demolished, and all occupants received serious injuries. Some of the boys were unable to remmnher the
actual impact. Apparently, no effort was made to slow down
for the curve until they reaclwd the "dip," (about one-third
through the curve) and then it was too late, although defendant was traveling at night and knew all about the curve.
Under this evidence, the jury had a rig·ht to find speed and
inattention in this accident.
The cases cited by defense counsel, for the 1nost part, stand
for the proposition that "spred alone" is not gToss nf~gli
gence. I agree. I do not agree, however, that the facts here
disclose that the accidHnt was cauRed simply because "the
defendant went around the curve a little too fast." He had
full knowledge of this road and the nature of the curve where
he wrecked. The accident was not caused by any sudden
mechanical failure of the car or another vehicl<~. The accident
happened at night when a reasonable driver should be particularly careful. The jury could well have decided that in
an effort to "show off" to his young cmnpanions, the defendant deliberately accelleraterl l1is ear to a speed of 60 to 70
1niles per hour and tried to make the curve at this speed 'vithout slowing. He lost control at the "clip," erossecl to th<~
wrong side of the road and hit a tree almost
page 124 ~ eleven feet frmn the road, destroying the car
and seriously injuring everybody. The jury could
have concluded from the evidence and the vie"T tl1at a 1naxi-
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mum safe speed for this curve at night was far below "sixty,
or better." I do not say that the defendant's actions amounted
to gross negligence as a tnatter of la\v; neither can I say that
they did not.
In Young. v. Dye·r, 161 Va. 434, 170 S.E. 737 (1933), (a case
on which defendant strongly relies), the plaintiff sued her
sister in a gross negligence action when the car, travelling
about 50 miles per hour ran off a curve in the road (with
which neither party was familiar) and turned over. The
trial Court set aside a jury verdict for the plaintiff and the
Supreme Court affirmed. This was one of the very early gross
negligence cases. The big distinction, of course, is that the
defendant in our case knew more about the curve than either
of the plaintiffs and frankly admitted it. Also, there is a
difference between speed of 50 miles per hour, and "60 or
better," and the curves and road 'vidth were not the same.
In the Dyer case, the accident occurred in the daytime;
there was no sudden, unexplained, accelleTation, before going
into the curve, and the physical and property damages sustained were not the same. The curve in the Dye,r case 'vas
described only as "a sharp curve." The photographs in evidence in our case speak for themselves.
In Laster v. Ta.tum, 206 Va. 804, 146 S.E. 2d 231, (another
case relied on by the defendant) there was no testi1nony as to
speed other than that the defendant \Vas going "about 35 miles
per hour" before he left a curve and struck a tree at night.
The Court of Appeals correctly held that "going a little too
fast" was not gross negligence.
Scott v. Foley, 205 Va. 382, 13-6 S.E. 2d 849, (cited by defendant) goes about as far as any ·virginia case in denying
plaintiff's re~overy in a gross negligence case, but
page 125 ~ such case is clearly distinguishable from that at
bar on a number of issues. Gross negligence in
the Scott case was based on mmu(lntary inattention resulting
in the driver's hitting a "chuck hole" on tl1e shoulder (of
which she was not aware) losing control of the car, and
turning over. The plaintiff testified that defen(lant 'vas going
"between 50 and GO" in a 4n milP ~onP in tlw davtin1e on a
straight stretch of highway. I-Ier driving before iosing control was characterized by the plaintiff merely as "unusual."
There \vas evidence that the investigating officer "did not
find any evidence of speed on the defendant's part." (205 Va.
at 384). The Court of Appeals held that defendant's driving
should be tested against gross negligence stanclanls only up
until the time she hit the hole in the shoulde1-. Plaintiff's ,vitness, Fain, testified to a grc~ater speed but his t(lstiinony was,
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in effect, disregarded on appeal because it was at direct variance with plaintiff's own version of the accident. (See Crew
v. Nelson, 188 Va. 108, 114, 49 S.E. 2d 326). In our case, both
plaintiffs testified to speeds of "sixty or better." At one
point, one of the plaintiffs mentioned a speed of 70 miles per
hour. The defense put on no evidence of its o"\vn in this case,
and therefore, plaintiffs' evidence on most points stand uncontradicted, although the defendant was called as an adverse
witness to prove his familiarity with the road.
In Sibley v. Slayton, 193 Va. 470, 69 S.E. 2d 466, it "\vas held
as a matter of la\V that defendant was not guilty of gross
negligence but this was because the original causative factor
of the accident (a defect in the highway with which we are
not here concerned) was not chargeable to the negligence of
the defendant.
If Scott v. Foley, supra, appears harsh on the plaintiff, then
its counterpart is surely Wallower v. Martin, 206 Va. 493, 144
S.E. 2d 28!:1. However, an1ong cases cited by the plaintiffs in
support of their position, Hackley v. Robey, 170 Va. 55, 195
S.:W. 689; and Stubbs v. Parke1·, 169 Va. u76, 192 S.E. 820,
are particularly pertinent.
page 126 ~ In Hackley v. Robey, supra, a car proceeding
on Broad Street, 42% feet wide, in Richmond,
when the weather was clear and the road dry, failed to make a
curve, went upon a curb and struck a lamp post. The driver
was killed and the passenger remen1bered nothing. Under the
circumstances of the case, the Court held that the jury had
a right to think that Hackley, the driver, was operating the
car at a very high rate of speed, and not maintaining any
lookout for a situation that \Vas obvious to him, and this
constituted gross negligence. In Stubbs v. Parker, supra,
a jury verdict for the defendant was reversed on the ground
that the evidence disclosed gross negligence of the automobile
driver as a matter of law. The accident occurred in the city
of Richmond. The defendant had travelled about one-half
mile to the scene of the accident. ~Just after malting a curve
at high speed, the car went off the road to the right, striking
a tree and demolishing the car. The guest passenger had
protested the rate of speed, but the driver did nothing. Three
Justices dissented; but the dissent \Vas based on the ground
that the evidence presented a jury question as to gross negligence.
I think this 'vas a proper case for the jury and I overrule
defendant's motion to set aside the verdicts. I will enter judgments on the verdicts. Counsel for plaintiffs should prepare
the judgment order. The orignial of this opinion and counsels'
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citations have been filed with the papers and copies of this
opinion mailed to all counsel of record.
October 11, 1967.
William

vV.

Sweeney, Judge.

Virginia Circuit Court Campbell County, Received and filed
this the 12th day of October, 1967 Teste H. E. Bennett,
Clerk.

•
page 129

~

•

•

•

•

This day came the parties again, by their attorneys, and
the Court having rnaturely considered the n1otion of the defendant to set aside the verdicts of the jury heretofore returned herein, the Court being of the opinion that the verdicts are plainly right, the Court doth overrule said motion
and decline to set aside said verdicts, to 'vhich action and
ruling of the Court the defendant, by counsel, excepts.
It is, therefore, ADJUDGED and Ordered, pursuant to
the aforesaid verdict of the jury that the plaintiff, WILLIAM
PAUL BRIZENDINE, infant, who sues by his mother and
next friend, Dorothy Epperson, recover against the defendant, CLIFTON LESTER NICHOLS, the sum of
Twenty-Five Thousand ($25,000.00) Dollars, with interest
thereon to be computed at the rate of six ( 6%) per cent per
annum from September 29, 1967, until paid, and his costs
by him in this behalf expended; and it is further ADJUDGED
and ORDERED, pursuant to the aforesaid verpage 130 ~ diet of the jury that the plaintiff, JOHN RUSSELL ANTHONY, infant, 'vho sues by his mother and next friend, Ruby Anthony, recover against the defendant, CLIFTON LESTER NICHOLS, the sum of T'venty
Thousand ($20,000.00) Dollars, with interest theron to be
computed at the rate of six ( 6%) per cent per annum from
September 29, 1967, until paid, and his costs by him in this
behalf expended, as to all of 'vhich action of the Court the
defendant, by counsel, objects and excepts.
Enter: 10/20/67

W. W. S., Judge

•

•

•

•
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NOTICE OF APPEAL AND
ASSIGNMENTS OF ERROR
Notice is hereby given that Clifton Lester Nichols, infant,
by his guardian ad lite1n appeals frmn a final judgment rendered by this Court on October 20, 1967, and announces his
intention to apply for a 'Vrit of Error and Supersedeas to
the Suprmne Court of Appeals of Virginia.
ASSIGN~IENTS

OF ERROR

(1) .A.ction of the trial court in overruling defendant's
rnotion to strike the plaintiffs' evidence at the conclusion
thereof and again aftHr both sides had rested.
(2) Action of the trial court in overruling defendant's
motion to set aside the jury yerdicts in each case and in refusing to enter final judgtnent for the defendant.
(il) Action of the trial court in granting a jury view of the
accident scene where highway signs had to be removed that
were not present at the thne of the accident in question.
( 4) Action of the trial court in granting Instruction No.
1 offered by the plaintiffs over the objection of
page 142 } the defendant.
·
( 5) .Action of trial court in overruling defendant's 1notion to set aside the jury verdict in each case and in
refusing to order a new trial.
Given under 1ny hand this 15th day of December, 1967.

CLIFTON LESTER NICHOLS
By~

Richard C. Rakes
Guardian ad litem

GENTRY, LOCKE, RAiffiS & ~-IOORE
Suite 300, Shenandoah Building
Roanoke, Virginia
Couns(ll for Clifton Lester Nichols, Appellant

Virginia Circuit Court. Can1phell County, Received and
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Filed this the 15th day of December, 1967, Teste H. E.
Bennett, Clerk.

page 3

~

IN THJij JUDGli}'S CHA}fBERS

}Ir. Rakes: If your Jlonor please, I have here this 1nap
which 'vas n1ade by :J\ifr. Adrian Overstreet, State Certified
Surveyor, and I felt like it 1night be helpful to all counsel
and the Court and jury if this n1ap could be put up and could
be used by counsel in the opening state1nent. I have Mr. Overstreet here and, with the permission of the Court and counsel,
-this has been done previously and I think it tends to help
considerably in the presentation of all the evidence from both
sides-if I could put on Mr. Overstreet out of turn as the
first witness and establish the n1ap and ask him the questions
that I think are r~levant. Then I will let counsel for the plaintiff ask questions which they think are relevant. Then, if
everybody agrees, he could be excused and could go on and
not spend the 'vhole day over here.
I understand that counsel for the plaintiffs want Trooper
Keys to dra'v so1ne kind of diagra1n 'vhich 'vould tend to make
this curve the accident happened on look sharper than it
actually is. This is why I felt like this matter ought to be
brought up with tl1e Court before the opening statements are
made.
.
The Court: Yon wonlcllike to·use this map in your opening
statement?
page 4 ~
Mr. Hakes: Yes, sir. I will offer it and prove it
by the n1an 'vho 1nade it.
~Ir. Phillips: 'Ve want to ask Mr. Overstreet sorne technical
questions on how he 1nanaged to straigl1ten the curve out. 'Ve
have got smne aerial photos we intend to use in opening stateInents and would like to take those up with you. They are entitled to introduce it; we realize that, but the curve, the scale,
is such that the curve is not fairly ·shown. We cannot say it is
not fairly represented hnt it is Inisleading, the way the plat
is drawn. If Your Fionor will look at the aerial photos, you
can tell more ahont the sharpness of the curve.
A-Ir. R.akes: In June of this year the State Highway erected
signs on the approach to the curve, which were not there in
January when this accident occurred, so when they took these
aerial photographs, of course these signs 'vere reflected in
those pictures. On two of then1 tl1e photograplwr has succeeded, in the opinion of lfr. Kent and myself, in obliterating
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the signs to the point they would not be objectionable. In this
one (indicating), we feel he has not been so successful.
]\{r. Phillips: 'Ye are going to introduce that other one.
While there are some marks there, it is an aerial photo, and,
from the vie'v of the jury, they would not be able to tell what
it was. vVe feel it fairly portrays the general approach to
the curve.
page 5 ~ The Court: Let's rule on one thing at a time.
As far as the plat goes, this is n1y feeling. I feel
that Mr. Rakes has a right to use that plat in opening statement. On the strength of his statement to me that he intends
to intro~uce it, I feel certain that it will be admitted as Mr.
Overstreet's plat, so I don't think tl1ere is any question about
that. If they don't agree for you to put Mr. Overstreet on
first out of order, I cannot order that this be done but you
can put Mr. Overstreet on as part of your evidence.
:1\{r. Rakes: The scale is one inch equals twenty feet.
Mr. Overbey: Here is the sharp thing (indicating). He
has got a gradual turning thing and this is a sharp curve.
The Court: The pictures are more representative, nevertheless he has got a right to put it in.
Mr. Overbey: For 'vhat it is 'vorth; yes, sir.
The Court: It is a matter of arglnnent and exatnination.
Mr. Overbey: The most sensible and simple way would be to
have them go to the scene and see it.
Mr. Rakes: vVith the signs out there, it would be clearly
prejudicial.
.
Mr. Phillips: They could be instructed to ignore them,
that is if we move for a view later.
page 6 ~ Mr. Rakes : Do you gentlemen agree that the
1nap can be put on by :1\fr. Overstreet as the first
witness?
Mr. Phillips: I will agree if you will agree to do this. You
are going to put Mr. Clark on. Will you put him on right
then too?
Mr. Rakes: Yes.
Mr. Phillips: Out of order? Ho'v about that1 Then we can
go on.
:1\{r. Rakes: 'Vith the understanding he could be recalled,
in other words, at a later time.
The Court: Let's do it that 'vay.
Let's get to the question of the pictures now. Gentlemen,
which ones do you want to offer?
J\llr. Overbey: vVe are going to offer four. He has agreed
to two. I 'viii put an "X" on the back of Plaintiff's Exhibit
No. 1, which is agreed to by all counsel as a proper exhibit,
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and the other one which is agreed to by all counsel will be
called Plaintiff's Exhibit No. 2.
The Court: Plaintiff's Exhibit No.2 is agreed to?
1\{r. Overbey: Here is Plaintiff's Exhibit No.3. This
is the one he objects to.
Mr. Rakes: If yonr Honor please, this Picture No. 3 is
taken from a point west of 'vhere the accident occurred,
looking east. In other words, it is shot in
page 7 ~ the opposite direction from which the defendant's
automobile was approaching at the time of the accident. Yon can examine the photograph and see that there
has been an attmnpt to obliterate the reflector posts that have
been installed on that curve in June of this year, which the
evidence from Mr. Clark ·will later show, and that the photographer did not do a sufficiently good job there. Those posts
stand out like a sore thumb in that photograph.
The Court : Do you all agree these posts were put in after
the accident happened T
~{r. Phillips: It is my understanding that they were.
The Court: It certainly raises a question. Gentlemen, I a1n
going to refuse this particular picture No. 3.
1\tir. Overbey: 'Ye wish to note an exception to the refusal
of Picture No. 3. The reason we think it does make a fair
showing of the scene, especially in view of the fact that the
defendant's exhibit, the map of ~{r. Overstreet, does not show
the actual conditions. This is a picture showing the actual
conditions of the road and the curve.
The Court: 'l1his Picture No. 4, do yon object to this and
on what grounds, if you doT
~b·. Rakes: This is the second aerial photograph.
page 8 ~ if your I-Ionor please, and 've do object to this for
the sa1ne reason I objected to No. 3, in that this
aerial photograph shows both the maxilnum safe speed and
curve signs and the reflector signs in the curve that the
accident occurred on. The effort of the photographer to
obliterate those has not been successful as in No. l and No.
2. They stand out like a sore thumb, particularly in the curve
where the accident happened. So1nebody is going to want to
kno'v what in the world that is down there.
The Court: Doesn't your other aerial photograph show
the same thing?
lVIr. Phillips: It does not show the approach.
~Ir. Rakes : This is our position. Let me show you these
two photographs. That is the one we agreed to (indicating)
and this is the other one which shows the signs. ·
The Court: I an1 comparing them.
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Mr.. Phillips: It sho,vs the beginning of the approach to the
straightaway.
·
The Court: This one starts off about along in here (indicating).
Mr. Phillips: About along in here (indicating). Our position on the thing is sbnply this, that it is an over-all
page 9 ~ view of the scene. It is impossible to ascertain 'vhat
the signs are there. As far as the jury is concerned,
it could be a fence post.
The Court: Frankly I couldn't 1nake out w·hat it was fron1
the picture here but from the picture I refused, I can see the
posts there, even though it has been some effort made to take
them out.
1\oir. Rakes : That looks like a diamond shaped sign.
The Court: I don't believe the jury will think so. This picture shows the approach. It is the only picture they have
that shows the approach to this curve ..
Mr. Rakes: We submit that the evidence frorn Trooper
l(eys, who will testify, and from all the parties to the case
will sufficiently describe the approach from this point. This
vehicle only started up approximately half a mile to the point
where the wreck happened and so i~ isn't a great deal to describe. We feel that the 'vitnesses in the case can do that without any prejudice to any party.
The Court: Gentlemen, I atn going to admit this picture
over objection and if defense counsel requests, I will advise
the jury that any marks made on here by a pen should be disregarded as having nothing to do with the accidPnt or, if you
would rather that I say nothing at all, I will say nothing.
Mr. Rakes : If your J[onor please, when you turn
page 10 ~ this Plaintiff's Exl1ibit No. 4 sideways, these pen
marks stand right out. 'Ve respectfully object and
except to the introduction of Plaintiff's Exhibit No. 4 on the
grounds previously stated in the record.
Mr. Overbey: I went out and talked to Mr. Clark, the Resi<lent Engineer of Campbell County, also of Appmnattox
County, and I asked him would it be possible for him to l1ave
those signs re1noved and th~n go out and have a view, sincP
we have got a controversy about the plat. 'Ve think it would
be a good idea to let them see for thentselveH where th<~ accident happened. He says he can hav~ thmn taken down in
about an hour and then I don't think it would be any objection at all becau~e there would he no change in conditions.
Mr. Rakes : You could cross exan1ine the survevor about
the conditions.
~
The Court: I am not going to take a view at the beginning
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of the case.· I would not let the1n take a dew 11ntil after I have
heard the evidence.
~Ir. Overbey: If you get ready to have a view, we would
have to l1ave an hour or two notice. If we go out there no,v,
with the signs up, it would prejudice 1\tlr. Rakes .

•
page 12 ~

•
Mr. Overbey: "\Vould the same logic apply to this!
The Court: This is a drawing 1nade to scale and the other
is not. I do think it is some difference as far as using this in
the opening statement.
Mr. Overbey : I would like to make an exception to the
Court's ruling in that he a(hnitted the drawing of the defense
to be used in opening statement. We have contested the logic
of the dra,ving.
~1:r. Phillips: On behalf of the Plaintiff Anthony, and in
vie'v of the controversy that has arisen about the contour of
the road, I would like to make a !notion that we have a view
at some point in the case, and, with Your Honor's pern1ission,
we will have an engineer call l1is crew and get the signs and
reflector posts reinoved within the next hour or at lunch time
or some time when the Court can carry the jury over for a
vie,v. It is our position a view by the jury is solely in the
discretion of the Court and Your Honor can see, by what
has come up this morning, that is going to be one of the big
issues in the case. vVe say that photographs or plats, 'vllat
have you, cannot take the place of an actual view.
The Court: I-Iow far is this place from the Court I-Iouse!
Mr. Phillips: It is hvo milPs. It will taln~ at
page 13 ~ least five minutes.
Mr. Rakes: I wish to respectfully object and
except. I object at this point to the Court authorizing the
State Resident Highway Engineer to remove signs that have
been placed on a highway, presumably for the protection of
the public, for the sole purpose of going out and having a
jury view it at some later point in the trial, 'vhen the Court
has already stated in the record that at this point he is not
going to make any decision on whether any view is going to
be granted. I think it \Vould be highly irregular to ant1wrize
the State Highway Resident Engineer to remove signs that
they put up in June this year, presumably for the protPction
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of the public, which might be down for a period of six or
seven hours before \Ve can get to it. Meantime it might be
responsible for somebody else having an accident.
Mr. Overbey: My answer to Mr. Rakes' objection is that it
is not one pertaining to the case. The Court is not concerned
in this particular case \vith anything but the case. The safety
of others is not an issue here.
The Court: I think it is correct \Ve are getting far afield
because it might cause somebody else to have an accident. It
is a matter perhaps of public safety. I will reserve the point
until the end of the day. This case will not be
page 14 ~ stopped until 5 :00 o'clock At that time I will let
the attorneys know my ruling on the motion for
the view. If I sustain your motion, I suggest you go out early
tomorrow morning and take the signs down, then we can
properly arrange to meet the1·e early tmnorro\V morning. That
is the thing to do .

•
page 19

~

•
Mr. Overbey:

page 20

•••
•

~

•
•••If the Court lets the jury see the scene of the accident,
then I think they could determine for themselves \Vhat the
safe speed should be. •• •

They have no\v posted a sign saying "35 Miles an I-Iour
Safe Maximum Speed" and it is not applicable.•••

•
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Mr. Overbey: We wish to except to the Court's ruling for
the reasons stated.
I want to point out that we are not trying this case in a
vacuum. "\Ve are certainly not bound by just whims. "\Vhat we
are trying to do is get to the jury the circumstances there
and what were safe conditions. The fact tl1at the trooper
knows this road and has been over it would make his statement quite relevant to it. Of course, the Court ruled on that.
By the same token the Court has admitted a plat that obviously does not show the true picture. I think that 'vhen
you run into expert testimony, it has got to be applicable
both ways. I don't care how good a plat is or may appear,
fro1n an engineer's standpoint, but when you look at the pictures and the road, that map is not accurate.
The Court : It is a difference behveen the pictures and the
plat.
1\Jir. Rakes: The ready answer to that is the
page 26 ~ fact the picture was taken from way up high in
an airplane. It takes in a whole lot more territory.
If the plat, which is scaled twenty feet to one inch, were
drawn at the same size the picture was, it would look sharper.
The Court: That is not entirely the point.
Mr. Overbey: This is a picture that is not going to be
adtnitted because it has the posts there going around the
curve. I don't care how many feet it is, he does not show
a sharp curve like that on the map.
·
The Court: I have changed my mind about that plat. You
have got a right to admit the plat by the surveyor. Since
I made the ruling I am not going to let you use it in opening
statmnent, you 1nay put it on at the proper time. I ltave reversed my feeling about that on the basis of what I have
heard since I made n1y ruling. I am not going to allow that
plat to be used by you in opening statement.
~{r. Phillips: Your Honor, in vie'v of the questions that
have been raised and in vie"T of your present feeling about
the vie,v, I n1ight say tl1at it would be fairer to the jury,
the people 'vho ultimately have got to detern1ine this, to take
the vie'v after the opening statements. If this were done,
' then they would know what we were talking about. If we
postpone it until tomorrow morning, they 'viii have
page 27 ~ heard all the evidence and they have got the problem of relating it back. If they go and look at the
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road now, then they can understand the testimony. I think,
in fairness to the jury, they should be allowed to take the
view now.
The Court : 'V11en can you get the signs up?
:Wir. Overbey: I have l\f.r. Clark here, who is summonsed by
the defendant, a resident engineer.
By the Court: (Addressing !vir. Clark) :
Q. ~ir. Clark, how long would it take you all to remove the
signs at this curve ¥
A. If I can get hold of my sign foreman on 609. I am not
going to be able to get him unless I go after him. I will say
within an hour.
Q. You feel you can get the signs down within an hour Y
A. Yes, sir.
The Court: How many signs will have to be removed t
Mr. Phillips: One sign and three or four reflector posts.
!vir. Overbey: They will not be removed on the whole road.
Mr. Rakes: I don't 'vant any there from the turns to where
the accident occurred that were not there the night the accident occurred.
The Court: The best 've can do is establish a definite time
on this. It is 11. :00 o'clock now. I think

•
page 57

~

IN THE COURT ROOM

The Court: Ladies and gentlemen of the jury, you have
probably never taken a vie'v before in a civil case. We are
going to do it in this case. A view is where the jury and the
participants in the trial go out to the scene. of the accident
to actually look at where the accident occurred. Under the
law, 've don't take any evidence at the view; nobody is allo,ved
to testify out there. I v.ronld suggest that you hold down your
conversation to a very minimn1n of questions yon might l1ave
about the road. These should be directed to me. I don't want
any conversations between any jurors and lawyers or jurors
and parties. Yon are 1nainly there to look for yourselves at
the road.
No"'' you 'vill go out in the Sheriff's car and then you will ,
cmne back in his car, after you l1ave taken the view. You
should keep in mind that this accident naturally happened
some time ago. The 'veather conditions and other factors will
not be exactly the same today as they 'vere on the night of
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the accident. One obvious difference, the accident occurred
at nine o'clock at night and we are going out in the daytime.
·You should try to keep this in mind in l'Ooking at the scene.
As you know, it is now raining out there and I understand
the roads were dry the night the accident happened. You
should keep that in mind. Vie\v the scene as if you were viewing it on the night of the accident, according to the conditions
that then existed and not necessarily the physical conditions
that exist now.
page 58 ~ Do you gentlemen have anything you wish to
add to what I have said Y
(Counsel say they have nothing to add)
(Jury and counsel go out to the se-ene of the accident to take
a view)

(Jury and counsel return to the Court Roon1 after taking
the Yiew)
The \vitness, TROOPER R. II. KEYS, having first been
duly sworn, on examination testified, as follows:
DIRECT
~Ir.

EXA~1INATION

Overbey:
Please state your name.
Trooper R. H. Keys.
vVhat is your occupation 7
I am a State Trooper.
How long have you been with the State Policet
A. Thirteen years.
Q. ~{r. l(eys, did you investigate an accident which occurred on Route 622 in January, 1967, in \vhich there were
three boys involved Y
.4,.. Yes, sir ; I did.
Q. \Vhat thne did you arrive at the scene f
A. Approxiinately 9:30 P. l\L at night.
Q. When did you get the call Y
page 59 ~ l\.. 9 :15.
Q. Now, just to save a lot of tin1e, please state
to the jury exactly 'vhat you found when you arrived there,
1\fr. J(eys.
.
A. When I arrived at the scene of the accident, \Vhich was
By

Q.
A.
Q.
A.
Q.
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approximately two miles west of Rustburg on Route 622, I
found a 1959 Chevrolet off of the south shoulder of the road
up against a tree. At the scene I found the three boys in- .
volved in it were still at the scene. My investigation revealed
that the vehicle had been travelling west on Route 622; had
started around a right hand curve and gone out of the curve
on the left hand side of the road and struck a Poplar tree
right in the middle of the front of the car.
Q. Did you take some pictures of the automobile at the
scene that night or were smne pictures taken in your presence?
A. Yes, sir.
Q. This is a picture we 'vish to offer at "Plaintiffs' Exhibit
No. 9." If you will, please explain what that is to the jury
(handing picture to the 'vitness.)
A. This picture is of the autonwbi1e, after it had been
pulled just back of the tree where it had struck. The vehicle
was still sitting on the left side of the road and had just
been pulled off the tree. This is the picture of the 1959 Chevrolet.
Q. No,v, will you explain this exhibit, "Plaintiffs' Exl1ibit
No. 10", to the jury1
page 60 ~ A. rrhis is a picture of tl1e right hand side of
the automobile, looking at it, still sitting on the
shoulder of the road, and it shows the vehicle at its position
when it came to rest right next to the Poplar tree.
Q. This is "Plaintiffs' Exhibit No. 11" (handing a picture
to the witness). vVill you explain what that is?
A. This is a picture of the vehicle looking we.st on Route
622, looking at the vel1icle, also showing the tracks of the
vehicle on the shoulder of the highway, with the 1959 Chevrolet still against the tree.
Q. How about "Plaintiff's Exhibit No. 12"? (!-landing picture to the witness)
A. This is a picture of the vehicle sitting against the tree,
looking at the left front of it, looking fron1 the front of the
vehicle which is still against the Poplar tree, looking at the
left side of the vehicle.
Q. I no,v· hand you "Plaintiffs' Exhibit No. 13" and ask
yon what that is (handing picture to the witness).
A. This is a picture of the vehicle looking at the right side,
after it had been pulled back away from the tree approximately ten feet, 'vith the back end of it hooked up onto a
wrecker.
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Q. This is "Plaintiffs' Exhibit No. 14" (handing picture
to the witness). 'Vhat is thatY
A. This is a picture of the vehicle looking
page 61 ~ squarely into the front, with the back of the tree
in the immediate front of the vehicle.
Q. I hand you now "Plaintiff's Exhibit No. 16" and ask you
what that shows (handing picture to the witness.)
A. This is a picture of the vehicle, looking at it, looking at
the very front of the vehicle, with the Poplar tree in back.
Q. I hand you now "Plaintiffs' Exhit No. 16" and ask you
what that is (handing picture to the 'vitness).
A. This is a picture looking at it close up, a picture looking
from the right rear corner of the vehicle, looking at it in the
position that it came to rest against the Poplar tree.
Q. No'v I hand you "Plaintiffs' Exhibit No. 17" (handing
picture to the witness) and ask you what that is.
A. This is the same, looking at the same point, only a little
bit closer to the vehicle.
Q. And "Plaintiffs' Exhibit No. 18"f (handing a picture
to the witness)
A. This is a picture of the vehicle after it had been pulled
back approximately fifteen feet away from the tree, looking at
the front of the vehicle, and the back end of it is hooked to a
wrecker.

(The pictures were received in evidence and marked for
identification as "Plaintiffs' Exhibits Nos. 9, 10, 11, 12, 13,
14, 15, 16, 17 and 18".)
~

Q. Mr. Keys, did you ascertain who was driving
the vehicle Y
A. Yes, sir; I did.
Q. Who was it f
A. Clifton Lester Nichols.
Q. Did you talk to him at the scene Y
A. Yes, sir; I did.
Q. What statements, if any, did he make f
A. I asked him the question as to who was the operator of
the vehicle. He stated he 'vas. I asked him for his operator's
license and registration. He produced his operator's license
and stated that his registration card was either in his car
or his father had it; he did not know which.
Q. Did he appear conscious at that timef
A. Yes, sir; he did.
page 62
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Q. Did he answer your questions properly Y
A. Yes, sir.
Q. Was he subsequently admitted to the hospital Y
A. Yes, sir.
Q. N o,v, if you will, please, describe the road and conditions
that existed at the time of your investigation.
A. Well, this accident occurred on a curve at the foot of
a small incline going east and west. At the time the accident
occurred, the road surface was dry; the road is bumpy in
this particular curve; there was no traffic control
page 63 ~ present at the time; the weather was clear; the
road surface was blacktop; it was dark; it was
not street lights on the highway.
Q. Did you take any specific 1neasurements Y
A. Yes, I did.
Q. All right. Just describe that to save time.
A. This vehicle was travelling in a western direction on
Rourt 622.
Q. 1\{ay I interrupt. A westerly direction, would that be
toward what we call Old 29 Y
A. Yes, sir. There were marks on the shoulder of the highway 'vhich measured forty-six feet. The left wheel measured
forty-six feet and seven inches on the shoulder of the highway. There was a mark up on the hard top, a pressure mark
or a slight brake mark on the hard surface that measured
eight feet and six inches on the right wheel, which led directly
off the shoulder and the marks went right on up to the vehicle sitting against the tree. They measured eight feet and
six inches up on the blacktop on the right wheels.
Q. Mr. Keys,· when you arrived there, had the car been
moved by anyone Y
A. No, sir.
Q. Tell the position of it as far as the tree is concerned.
A. The vehicle was sitting up against a tree, which had
buried its motor way up into the tree, the front
page 64 ~ of the vehicle, pushing the hood of the vehicle
backwards, pushing the steering column up
through the inside of the vehicle, bucking up the dashboard,
and the fire wall portion had· been pushed back almost into
the front seat.
Q. Well, could you tell whether it hit the tree a direct or
a glancing blo\v Y
A. It had hit it directly in front of the two headlights,
right in the center of the t'vo headlights; pushed it directly
straight backwards.
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Q. Who were the passengers in the car or were there anyt
A. 1\fy investigation revealed that John Russell Anthony
was a passenger in the vehicle and William Paul Brizendine
was a passenger in the vehicle.
Q. Did you talk to them that night 1
A. No, sir.
Q. What happened to themY
A. They were taken to the Lynchburg General Hospital
by ambulance and Life Saving Crew.
Q. How far would you say the tree was from the hard
surface?
A. The tree was ten feet and nine inches from the edge
of the hard surfaced road, on the south side of the hard
surface.
Q. Well, was the car knocked loose from its chaspage 65 ~ sis, that is the motorMr. Rakes : If Your Honor please, I am going to object to
the leading nature of the question. He can describe what
happened to the automobile with reference to the chassis,
frame, body, that sort of thing.
Mr. Overbey: It is nothing leading about it.
The Court: I don't believe it is leading. I will overrule
the objection.
Mr. Rakes : I wish to note an exception to the Court's
ruling.
The Witness: The engine part of the automobile was driven
backwards from its regular position, was driven backwards
into the fire wall, which as a result pushed the fire wall
backwards to the front seat. The frame of the automobile,
the cross memebers, were buckled backwards and the frame
had turned in.
Q. Did you examine the car very thoroughly, Mr. Keys?

A. Yes, sir.
Q. Could you find any apparent mechanical defects in the
car, not counting the accidentf
ltfr. Rakes: If Your Honor please, 'vhen the Trooper got to
the accident scene, the vehicle was demolished. Presumably
the question has to do with mechanical defects prior to the
accident.
Mr. Overbey: That is what I said.
Mr. Rakes: May I finish my objection Y So, the
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page 66

~

reason I am objecting to it, if Your Ilonor please,
I don't see ho'v the officer could determine the
mechanical defects from physical inspection when the car
looked lilm the pictures reflect it looked.
The Court: The question was whether or not he could find
any apparent mechanical defects at the time.
Mr. Overbey: I will withdraw that question and ask
another question.

Q. You say you talked to the Nichols boy that night?
A. Yes, sir.
Q. Did he say anything about anything being wrong with
his carY
A. No, sir.
Q. Did you ask him any questions concerning his car?
A. Not many, sir, about the car. He stated it was his
father's car. I did not ask him about the car.
Q. Did he claim any ~echanical defects of any kind that
night¥
A. Well, sirMr. Rakes: Your lionor, he asked the 'vitness if he asked
him if it was anything 'vrong with the automobile; he said he
did not ask him. Now he asks if he claimed there was anything wrong 'vith the automobile.
Mr. Overbey: I have a right to conduct my case the way I
think it should be conducted. I see nothing improper about
the question. If the Court says it is improper, I
page 67 ~ will bow to the ruling of the Court. I see nothing
wrong with the question.
The Court: The question was did the defendant claim any
mechanical defects in the car. It seems to me to be a proper
question and I will overrule your objection.
Mr. Rakes : Exception.
Q. The question 'vas did the defendant claim any mechanical defects to his car.
A. No, sir, he did not.
Q. Mr. Keys, I will ask you please to look at Plaintiffs'
Exhibit No. 17 and on the side there, on the right rear door,
it seems to be a dark spot. What was that? (Handing picture
to the 'vitness)

The Court: What are you talking about now?
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Mr. Overbey: I will show you, Your I-Ionor (handing picture to the Court).
Mr. Rakes: It sho,vs nothing which 'vould educate the
jury about the facts of the accident.
Mr. Overbey: The severity of the impact.
The Court : I think the question probably is leading as
asked. Rephrase it and do not point out a specific thing. Rephrase the question.

Q. On Plaintiffs' l~xhibit No. 17 is there any foreign substance on the car, as shown by your view that night?
A. Yes, sir, there is. There are small pieces of tin1ber laying on top of it and on the back were some. There
page 68 ~ 'vas dust on it and on the right hand side a big
bloody spot, 'vhich had run down the side of the
car.
Q. Can you indicate 'vhere the bloody spot is Y
A. I 'vould say it is on the middle, the rear door post,
or the right rear door to the front.
Q. Is that indicated by a dark spot on this particular
picture?
A. Yes, sir, you can see it right plain and there also,
where it ran down the side (indicating on picture).
Q. Did you examine the interior of the automobile?
A. Yes, sir.
Q. What did you find there, l\1:r. Keys?
A. Well, the interior of the automobile had broken glass
all in it and blood all over it.
:1\{r. Rakes:
this question.
The Court:
Mr. Rakes:

Judge, I am going to object to the nature of
I don't think it is relevant.
I 'viii overrule your objection.
Exception.

Q. All right. 'rhat is all.
CROSS-EXAMINATION
By ~fr. Rakes :
Q. Mr. J(eys, was there any other discussion that you
had with the Nichols boy out there the night this accident
happened?
A. No, sir, just what I previously stated.
page 69 ~ Q. Mr. Overbey asked you several times, sir,
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if there was any claim made of any mechanical
defect and I understood you to say, in response to one of
the questions, and please correct me if I am wrong, that you
never asked him if it \Vas any mechanical defect because of
the wreck.
A. No, sir, I didn't ask him.
Q. You can't testify about what you asked anybody else,
you see. Now, why didn't you undertalce to ask the Nichols
boy more about what caused the accident to happen that
night? Isn't this usually done 7
A. Yes, sir, it is. The boy 'vas sitting in the car, or was
being removed from the scene of the accident when I first
arrived and was taken to a car about fifteen feet west of tl1ere
and was put in this automobile that was parked there. At
this time I asked him \Vho was operating the automobile and
that was the conversation I had 'vith hin1 there. About that
time there arose a little commotion about removing one of
the boys from the car and I left him and went to the automobile to help. There was a First Aid man there 'vith him and
when I got straightened out do,vn at the automobile~ they
had already taken Mr. Nichols on to the hospital.
Q. In other words, he 'vas transported to the hospital
by ambulance just as the other two boys were.
A. Yes.
Q. Did you go to the hospital later that night
page 70 ~ in an effort to try to talk to him or any of the
others'
A. Yes, sir, .I did.
Q. And did this effort on your part meet with success?
A. No, sir.
Q. Why!
A. Well, the doctors \vere working on the boys. They had
been given medication and I just couldn't talk to them.
Q. The Nichols boy was admitted to the hospital as \\Tell
as the other two?
A. Yes, sir.
Q. Now, you 1nentioned sometl1ing about the road being
bumpy in the curve. Did your investigation disclose any
imperfection in the roadway, that is any dip or hump or anything as you enter this curve to the right?
A. Yes, sir, there is a fairly large what I call dip and
down and then when you g·et to the bottom of the dip, it is
a hun1p that gives you real short 1novement.
Q. Yes, sir. "\Vhere is this located with reference to the lw-
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ginning of the curve to the right that you have describedY
A. Well, it is just in the beginning of the curve.
Q. All right, sir. Did your investigation disclose this Poplar tree did not give any when it 'vas hit, Mr. Keys?
A. It disclosed that it shook a little fine twist off the top
of it but it did not give.
Q. What would you say was the diameter of
page 71 ~ this tree that 'vas struck?
A. Well, it is a double tree, sir. At the bottom
it is right good sized, then it forks right.after it comes immediately above the ground. It 'vould just be a guess as to the
diameter of it but I would say around eighteen inches, give
or take a few inches.
Q. At the bottom?
A. No, sir, that is up where it forks. At the bottom it
would be right good sized stump.
Q. How far up from where they branched out into two
forks did the impact occur?
A. It occurred just above the fork, I will say less than maybe a foot or two foot above the branch of it.
Q. All right, sir. What was the speed limit on this road at
the time this accident happened?
A. Fifty-five.
Q. Did your investigation of the Nichols automobile after
the accident disclose whether or not any of the tires were
flat?
A. I don't remember, sir, 'vhether they were flat or not.
Q. Do you have your notes with you 1
A. Yes, sir.
Q. Vlould your notes indicate that?
A. It would indicate before the accident, not
page 72 ~ afterwards.
Q. My question was though after the accident
occurred did you note 'vhether any tires 'vere flat or not?
A. I don't remember.
Q. Do you think it could have been son1e?
A. No, sir.
Q. You don't think any of then1 could have been flat¥
A. I don't think they were flat.
Q. Do you recall testifying in this case two days ago f
A. Yes, sir.
Q. At :hir. Overbey's office, giYing a discovery deposition?
A. Yes, sir. I don't believe 've mentioned tires.
Q. Do you recall also testifying in this case on May 5th,

1967Y
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A. Not specifically. I testified in it.
Q. Yes, sir. You remember the occasion.
A. Yes, sir.
Q. Do you recall the question on that occasion by Mr.
Jones-I beg your pardon. The question was by ~ir. Kent.
Excuse me. "Were any tires flat after the accident?" Answer, "Yes, sir, the right front tire was flat after the accident." Question, "Was that the only tire that was flat?"
A.nswer, "That is the only one I recall, Nir. l(ent. I don't
lmow how many of the others 'vere flat."
page 73 ~ A. It could have been, ~ir. Rakes. I won't deny
they were flat. It has been a right long time.
Q. I understand.
A. I did not make any notes as to which ones were flat afterwards.
·
Q. That is perfectly all right, sir.
A. If I said that and if you say I testified to it, I will
agree.
Q. Have you ever undertaken, since the night of the accident after you went to Lynchburg General I-Iospital, to interrogate any of the boys who 'vere in this automobile accident as to what happened?
A. No, sir; I have not.
RE-DIRECT EXAMINATION
By Mr. Phillips:
Q. Mr. Keys, in response to a question by Mr. Rakes, you
said that you did not tl1ink any tires were flat before the
impact.
A. Yes, sir.
Q. In regard to what you found or did not find on the
ground, what led you to that conclusion?
A. Well, sir, if a tire goes flat, you can trace it very easily
on the hard surface or shoulder of the road by the marks it
leaves. If it is not flat, you naturally get a tire mark but
if it goes flat, you are going to get a rim mark
page 74 ~ plus the mark on the shoulder of the road if it
goes flat.
Q. Were any such marks present leading up to this tree
and this vehicle?
A. No, sir.

•
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RE-CROSS EXAMINATION
Hy Mr. Rakes:
Q. Just this further question, sir. This mark of eight feet
and six inches that was made on the pavement, this led off, did
it not, sir, in the direction that the automobile ended up
against the tree ?
A. Yes, sir.
Q. Now, this forty-six feet and eleven inch mark on the
shoulder, from the point that you began to measure that on
the shoulder, this extended up to the left front 'vheel, did it
not?
A. The left rear wheel.
Q. The left rear wheel?
page 75 ~ A. Yes, sir.
Q. "\Vhat was the total inark that was made by
the right wheel of the car?
A. The total that was made by the right one? The right
rear was forty-six feet. That was including what 'vas on the
hard surface and what was on the shoulder.
Q. I see, sir. Now, could this 1nark on the hard surface
have been a brake mark that you saw?
A. It is either a slight brake mark or pressure mark.
Q. One or the other?
A. These are hard to distinguish between .

•
page 117

•

~

The witness, ADRIAN OVERSTREET, having first been
duly sworn, on exa1nination testified, as follows:
DIRECT EXA!1INATION
By !{r. Rakes:
Q. Please state your name and address.
A. Adrian Overstreet, Lynchburg, Virginia.
Q. What is your profession?
A. State Certified Surveyor.
Q. I-Iow long have you been a State Certified Surveyor?
A. Fifty-eight years.
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Q. All right, sir. 'Vere you engaged by the defense in this
casepage 118

~

By the Court :
Q. 'Vhat is your license numberf
A. It is Number 25. It is the lowest number that is in Virginia.
By Mr. Rakes:
Q. Mr. Overstreet, were you engaged by the defense in this
case to make a map of a certain portion of State Secondary
Route 622 in Campbell.County, Virginia Y
A. I was.
Q. All right, sir. Did you prepare such a 1napY
A. I did.
Q. I am going to show you this map and ask you if that is
a copy of the section of road that you made a map of, at the
request of the defense in this case (handing map to witness).
A. It is; sir.
Q. All right, sir. Now, if you could step do,vn, sir, perhaps
over to the board, I will put this up and then ask you a few
questions about it. (Placing map on blackboard)
A. (The witness comes down in front of the blackboard
from the witness stand)
Q. All right, sir. If you could possibly stand back here so
the jury can see. Is the top part of this map here a topographical study of the roadway in question, and by that I
mean looking as you would straight down there Y
A. Well, yes, sir, topographic absolutely in this
page 119 ~ line at the bottom. That is the horizontal map of
the road.
Q. Tbe top part is the horizontal and the grade is reflected
in the bottom in shaded portion Y
A. Yes.
Q. What scale did you use on the mapY
A. One inch equals twenty feet.
Q. Did you go out to the scene yourself Y
A. I was there myself.
Q. All right, sir. Did you have some of your field crew
working out there Y
A. Oh, yes, I had my field crew with me, who actually took
the measurements but according to Iny directions; I directed

it.

Q. Is this the way that most of your surveys are madeY
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A. Yes. Of course I go a little further than directing in
some instances but in this case my crew actually took the
me.asurements, according to my directions. I 'vas on the
ground.
Q. Then did you prepare this map, based upon the information developed by the field crew Y
A. Yes, that is what it was based upon.
Q. All right, sir. No,v, what general section of roadway
does this purport to cover Y
A. That covers a section of Route 622, beginning a mile and
a half to the west of-just about due west, northwest almost
-due west of the Court House here at Rustburg.
page 120 ~ Beginning at that point, I have here a straight
stretch of road from the top of a certain hill, as
you can see (indicating on plat), a distance of 642 feet to the
bottom of the hill, 'vhich is also the beginning of a curve. At
that point, at the end of 642 feet, which you can see from the
profile, you are going downhill on a grade of five and 38/100
per cent, the road dropping 5 and 38j100ths feet per hundred.
It was a curve to the right, with a radius of 379 feet, and the
arc, the curve length, is 352 feet. The central angle is 54~
degrees and the curvature is sixteen per cent. Bear in mind
the radius is 352 feet.
Q. Would you explain, for the benefit of the Court, the lawyers and jury, wl1at surveyors mean when they say a degree
of curvature is sixteen degrees.
A. That would be the number of degrees in an arc. If you
were to dra'v a radial line at right angles from that angle
to this, they 'vould intercept at a point about where my
finger is, which would he the radius point. This would represent the radius. If yon laid off 100 feet on here and rlre'v a
line down to this, the number of degrees there are in this
angle, drawn from this point up here, is the degree of curvature (indicating these points on plat.) It is n1ore commonly
expressed with reference to the radius of the curve but, however, they can be expressed in degree of curvature or radius
in this case. I gave the radius degree of curvature. I 1night
say this. After we reached the bottom of the hill,
page 121 ~ the end of the 642 foot tangent, the grade cl1anges,
of course, and we are climbing at a variable percentage of grade, generally averaging from five to six per
cent grade, proceeding westerly around this curve. You
are climbing, as I said. The grade is not a straight grade;
it varies from five to six per cent.
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Q. All right, sir. Now, you did not, in this survey, run
into any irregularity or imperfection in the roadway there
at the east end of where the curve begins or in the curve'
A. Yes. About one hundred feet to the west of the beginning of the curve, that is one hundred feet within the
curve, there is an unusual situation and it may be referred
to as a hump. Of course you are going upgrade, as I jnst
explained. All at once the road rises about four inches,
then levels off, and it has the effect of a hun1p in the road
and, of course, after it levels off, in a short distance it proceeds to climb again. It has the effect of leaving a hump
in the road.
Q. Have you reflected that in this pia t ~
A. That is shown. That hump can be seen right here (indicating on plat). This is the lnunp right in there between
my fingers.
Q. You say about a hundred feet into the curve?
A. In fact, it is exactly one hundred feet into the curve,
as you approach fron1 the east headed west. That's right.
Q. Now, what is this you have shown on the 1nap here
(indicating) Y
page 122 ~ A. That is a double Poplar tree with a scar
on the east face. That was pointed out to me.
I was supposed to pin that down.
Q. What is the diameter of the tree Y
A. W11y I have got it fourteen inches. That is up above
the ground. That is the double part, two trees gro,ving together with one stump. We don't call it a Poplar tree hut a
double tree. They branch out fron1 the ground; they have
one connnon shnnp.
Q. Would the fourteen inch diameter be on this easternmost portion of the tree?
A. Yes, which is a little larger than the other portion of
the tree.
Q. Now, you have indicated here "E.P." on this map.
What is that Y
A. The paved portion is eighteen feet wide and the dotted
line represents the edge of the pavmnent where it is eighteen
feet wide. It maintains the unifor1n width all the way
through.
Q. All right, sir. vVhat is the width of the shoulder on the
south side there in that curve ·f
A. That shoulder is six feet wide, the nonnal shoulder
there. Some places, where the fill is extended out, it may be
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a little greater 'vidth of the shoulder but around there it is
six feet on either side of the road, six feet wide.
page 123 ~ Q. Ho'v about at the point 'vhere the tree is
indicated here?
A. I have indicated here they are level. As a rnatter of
fact, it is filled in there. As I said, it is filled and the ground
between the edge of the shoulder and Poplar tree is also
level with the shoulder of the road.
Q. Just on the level. In other words, there is a 'videning
in the shoulder, you might say, at. that point where it was
dirt, in otl1er words, 'vhere the dirt was waster], to rnake a low
place there. So it rnay be maintained level farther than the
six-foot shoulder.
A. Yes. The same is true in the other places along here,
that it is a level space beyond the edge of the pavement in
excess of the six feet I have indicated frorn the shoulder,
widening.
Q. Are you familiar with where the turn-out is on 622
east of these Poplar trees, as yon hearl back toward Rustburg, a turn-out to a residence of David Turns 7
A. Yes, sir, that distance \Vas deterrnined. I took the distance from the beginning of this curve down here to that
point and it is exactly one-half of a mile precisely. "\Veil, now,
that is the distance from here, in answer to the question of
what is the distance fron1 the Poplar tree.
Q. You answered fron1 the beginning of the curve?
A. Beginning of the curve.
page 124 ~ Q. To the turn-off to David Turns' house to
the east of the beginning of this curve is exactlyA. One-half mile.
Q. All right, sir.
CROSS-EXAMINATION

By 1Y.[r. Overbey:
Q. Mr. Overstreet, I believe yon went out on the scene?
A. I 'vas there. Indeed I was there.
Q. You did not run tl1e transit or make any rneasnrernents.
A. I did not actually run the transit myself.
Q. "\Vho made the drawing1
A. I made the dra,ving. I did make the drawing.
Q. From the notations the boys gave you?
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A. Yes. This \Vas platted up in the field. In my method of
handling things, it has to be dra'vn in the field.
Q. The only thing that disturbs me is this "Plaintiffs'
Exhibit 2," the picture of the actual curve here. It looks like
tomeMr. Rakes: I am going to object if he is going to testify.
If he could ask the question.

Q. Can you explain to 1ne the difference in the picture
and the plat here?
A. That is 'vhere the camera was. That is why
page 125 ~ maps are made. Pictures don't portray a true
map of a road, especially on curves. Even on
tangents, straight stretches, it is possible in a picture to make
this point look a long ways from this (indicating on picture.)
Q. You looked at tl1e place yourself?
A. Oh, I 'vent over it; drove over it.
Q. Unless it is something 'vrong with your eyes, you can see
the sharpness of the curve, can you not Y
A. Oh, indeed yes.
Q. Is that picture a true representation of the curve thereY
A. Well, this picture \Vas taken on a tangent. I can see the
straight stretch along here. 'Veil, now, when this picture
was taken, if the camera had been up here (indicating), it
would not look so sharp. You see, this is the camera position
up here. This is the camera position. If the camera had been
down here (indicating), it \Vould have been a different story;
that curve would not have appeared so sharp. That's the
idea.
Q. When were you out there Y
A. I was out there last week, the 22nd.
Q. When you made your survey it looked that way. You
have not gone out today 1
A. No, sir.
Q. I hand you "Plaintiffs' Exhibit No. 1." This is an
aerial photo, supposed to be looking in a 'vesterly
page 126 ~ direction, and I will ask you no'v is the curve
indicated on that picture?
A. Well, that curve as inrlicated on there, that is small.
I will explain it this \vay. Suppose I had made this to a
scale of ten feet per inch instead of twenty, the curve would
have appeared even greater than it does here on the plat.
If I had made this to the scale of a hundred feet to one inch,
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made a little short map about this long, this curve would
have been real sharp. That is true.
Q. Isn't the same thing true as to your maps'
A. That's right. Ca1neras don't lie; I am not accusing
the canleraQ. Isn't it an optical illusion!
A. 'Veil, nobody has done anything to that.
.
Q. vVho told you to put down one inch equals twenty feet
on your plat?
A. I don't know that anybody suggested it.
Mr. Rakes: I suggested about a four-foot map, one that
could be seen well in the court room, big enough for the jury
to see.

Q. Don't you normally fix them shorter than that T
A. We first considered a map this long (indicating a
shorter length) but it becan1e necessary to show fr01n the top
of the hill. I don't know how that figured in the case but since
it 'vas necessary to sl1o'v tl1e top of the hill, it was necessary
to make a long map.
page 127 ~ Q. You have been out there and looked at the
.curve.
A. In fact I 'vas there on two occasions and I have driven
over there.
Q. It is a right sharp curve, isn't it?
A. Of course that is a fairly sharp curve.
Q. A right dangerous curveT
A. I don't kno,v. I never made any test of what would be
the maximum safe speed.
The Court : We don't want to go into 'vhat your opinion
of the maximum safe speed 'vonld be.

By the Court :
Q. As between the photographs, your plat and the actual
view 'vhen you 'vent out and looked at it, 'vhich of the three
do you think is the most reliable Y
A. Well, this is reliable (indicating plat). I know this is
the result of turning angles here, reflected around there (in
dicating), and they were checked by cross tape through here
(indicating). I know that is a true map of it undoubtedly.
In this picture, that picture was made from a camera position along here. How do I know that? Because it covers part
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of this tangent. Had this picture been taken here (indicating), that curve would not have been so sharp; it would not
have appeared to be such an abrupt turn, had the camera
been in this position. llad the camera been here, this curve
'vould not have appeared so abrupt.
page 128 ~
Q. It would appear to be n1ore abrupt than
thisY
A. If I made it one hundred feet to an inch.
The Court: People who have seen it know what it looks
like.
1\{r. Rakes: That is self evident, if Your I-Ionor please.
I object to his saying if people went out to see it, it 'voulcl be
plainer, and so forth. I don't kno'v if this witness knows the
people wl1o have been out there. It calls for a conclusion.
The Court: I asked hhn the question. I believe he said the
plat is the most reliable of the three.
The 'Vitness: Naturally. Yes, indeed.

By Mr. Overbey:
Q. One other thing. You gave a measurement of part of this
tree. Did you get the Jneasureinent of the other part of this
tree Y Did you measure down at the base, "\vhere it is one
base Y (Handing picture to the 'vitness)
A. They are separate.
Q. They are not separate at the bottorn.
A. I think they are separate up "There the scar is.
Q. I asked you are they separate at the bottom.
A. No, they have one common base.
Q. Did you measure the tree clown there Y
A. I did not n1easnre there. As a matter of fact, I only
measured the bottom that l1as the scar.
Q. There is a scar on both of them, isn't itY
page 129 ~ Look at that.
A. I don't know whether that is a scar.
Q. You did not measure the other one Y
A. No, sir, I did not measure that one (indicating); that
is the one I measured (indicating).
Q. You did not 1neasure that one. ~Ir. Overstreet, here is
"Plaintiffs' Exhibit No.4" showing the Owen driveway. How
far is it fro1n this driveway to the curve f
A. There is a driveway up here in this vicinity but I
didn't fix its location.

Clifton L. Nichols v. 'Villiam P. Brizendine

37

G. lJtl. Clark

Q. I believe the total distance from the start (indicating)
down to here, to this point of the curve, was G42 feet?
A. 642 feet from tl1e top of the hill but I testified also from
this standpoint. At the foot of the hill, the beginning of the
curve, back to the Turns' entrance road is one-half mile.
Q. Is it a curve here~
A. \Veil, yes, it begins to curve at the top of the hill slightly,
curves hack to the right. It is a curve there, very slight
curve at the top of the hill. It is straight all the way to the
top of the hill.
Q. Can you point out on "Plaintiff's Exhibit No. 4" where
your plat starts from the eastern end of it? That is the
aerial plwtograph. Yon have got it turned around.
A. 'Vait a 1ninute. The top of the hill is just about this
point here (indicating). S01newhere right along
page 130 ~ there (indicating on photograph).
Q. Near what looks like an Pntrance to a
house'
A. Yes, it is an entrance smnewhere. ~rhis road wl1ich is
hidden by the foliage, by the trees, is a very winding road for
a short stretch over through there.
Q. Can you tell where your plat started on No. 1?
A. 'Vell, the top of the hill on this rnap is beyond this
photograph. It n1ust he up here just beyond the margin of
this picture. It is beyond the 1nargin of this picture. This
point, the top of the hill, would be out here somewhere.
Q. You did not measure any such distance as that?
A. No, sir.
Q. That is all.
'Yitness is excused.
'rhe witness, C. J\L CLARK, having first been duly s\vorn,
on exatnination testified, as follows:
DIREC,.P EXAI\tiiNATION
Bv ~Ir. Hakes:
'Q. Please state your name and address.
A. C. 1\L Clark, Appomattox, Virginia.
Q. 'Vl1at is yonr profession, sir1
A. I am Resident l~ngineer for the Highway Department
for Appomattox and Ca1nplwll Counties.
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page 131

~

Q. Does your department maintain records under your supervision as to 'vhen secondary roads
'vithin your area receive resurfacing or treat-

InentY
A. Yes, sir.
Q. I direct your attention to stretch of State Secondary
Route 622 approximately a mile and a half 'vest of Rustburg
in Campbell County. I 'vill ask you if you can tell us when
that road was last resurfaced.
A. Yes, sir, it 'vas resurfaced from 501 all the way to
Old 29 on June 6th of this year.
Q. 1967. Do your records reflect when it 'vas last resurfaced prior to that date?
A. It 'vould reflect it but I don't have it with me.
Q. All right.
Mr. Rakes: I 'vould like to introduce this plat as "Defendant's Exhibit No. 1.."
(The plat 'vas received in evidence and marked for identification as "Defendant's Exhibit No. 1.")
CROSS-EXA~IINATION

By Mr. Overbey:
Q. Did tl1e resurfacing of the road change any conditions
which may have existed as of January 29, 1967 Y
A. Not as to the topography or grades. It was merely
a retreatment of the existing road to seal cracks that had
come in the pavement.
page 132

~

RT~-DIR-ECT EX.Al\-llNA'l~ION

By ~{r. Rakes :
Q. One further question. 'l~he retreatment process, would
that leave loose gravel or stone on the road Y
A. When first put down; yes, sir.
By the Court:
Q. vVhen was it retreated prior to January, 1967Y
A. I told the laWYer mv records would indicate it but I
.,
did not look it up. ·
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RE-CROSS

EXA~1INATION

By Mr. Phillips :
Q. Can you approximate it?
A. I could approximate it. We try to catch them once every
five years.
By J\Ir. Overbey:
Q. 1Vas there any loose gravel on this road on January
29, 1967?
A. I can't say.
Q. You had not resurfaced it at that time?
A. No, sir.
Q. He asked you if surfacing it left loose gravels.
A. Any time you put oil down and cover it with stone,
naturally your stone is not going to stick to the oil; you
have some loose stone that will 'vhip off due to that fact.
Q. 'Vhat I meant was this. Did you put down
page 133 ~ any stone or gravel around January 29, 1967,
on the road?
A. No, sir, we don't do that kind of work that time of
year.
Q. How long had it been since you surfaced it, five years?
A. I am approximating it. I try to get them every five
years.
Q. June 6, 1967, is 'vhen you put the last surface on?
A. Yes, sir.

•
page 145

~

•

•

JOHN RUSSELL ANTHONY, having been
first duly sworn, testifies as follows :
DIRECT

EXA~fiNATION

By ~{r. Phillips:
Q. John, how old are you?
A. Seventeen.
Q. Where do you go to school?
A. William Campbell Ifigh School.
Q. "\Vhat grade are you in?
A. I am a senior this year.
Q. "\Vere you a junior last year?
A. Yes, sir.
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Did you pass your work~
I failed English. I failed one subject, English.
vVas that last semester'
Last semester.
After the accident 1
Yes, sir.
Q. John, do you live with your 1nother and fatl1er in the
Brookneal area?
A. Yes, sir.
Q. John, on the night of January 29th did you and Paul
Brizendine come to the village of Rustburg?
A. Yes, sir. \Ve had 'vorked part of that evepage 146 ~ ning and we decided 've 'vould come up to Rustburg around 9:00 o'clock or approximately
around 9 :00 o'clock and we went over on the Depot Road and
1net Clifton Nichols there and he invited us to get into the
car 'vith hun, so we rode clown the road and caine around the
crest of a little curve and he slowed down•••

Q.
A.
Q.
A.
Q.
A.

*
page. 151

~

~Ir. Phillips:
Q. John, when we took a recess you were testifying that
you were in a series of curves as you approached the straight
stretch. Now, l(~t n1e stop you there. How werP
page 152 ~ you seated in the carf
A. On the right-hand outsi<lo.
Q. You were on the rigl1t-hancl side of the seat on the outside. ''"11ere 'vas Paul Brizendine?
A. In the middle.
Q. And Clifton Nichols was dri ,·ing?
A. Yes, sir.
Q. Go ahead and tell us 'vhat happenPd as yon went around
the curve and got in the straight stretch.
.
A. vVell, when we got to the straight stretch I know Jw
accPlerated between sixty miles and seventy miles an hour,
about sixty miles an hour or better.
Q. Are you esthnating that? Did yon see the speedometer?
A. No, sir.
Q. "\\7hat are you basing your esthnate on?

By
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A. I have rode in enough cars and drove them enough to
know when somebody is going sixty miles an hour or better
and most people go over the speed limit, you kno,v, and you
try to get a general feeling when somebody is going the speed
limit.
Q. Your estin1ate of the speed is bet,veen sixty and sixtyfive?
1\'Ir. Rakes: I am going to insist that he not lead the witness.
The Court: Be careful about leading.
page 153

~

By Mr. Phillips:
. Q. How fast was the car going in the straight-

away?
A. Sixty miles an hour and better.
Q. And better?
A. That is my esthnate, yes, sir.
Q. Now, go ahead and tell us what you remen1ber about tlie
collision.
A. Ahont fifteen yards from the curve is where 1ny men1ory
blanked out. I didn't kno'v anything until it was explained to
me where I 'vas at. I come to after 've had done had the collision and as far as I know I n1ight have been screaming before that but I don't kno"r it. I 'vas screan1ing \Vhen I .woke
up.
Q. "\Vhere 'vere you?
A. Over here on tl1e right-hand side. I had my head back
like that.
Q. Where "rere you in the car¥ I hand you Plaintiff's Exhibit No. 1G. 1\7 ill you stand up here and point out to the
jury 'vhere you were in tl1e car when you woke up to the best
of your recollection?
A. I was positioned right here on this right-l1and side and
I was laying hack against the seat like this in that position.
Q. 1\7as the 'vindow down or broken out or do you know?
A. I think the window 'vas down.
Q. Then were you carried to the hospital Y
A. Then I blanked out again and I don't repage 154 ~ member no more after that.
Q. Do you re1nember much about getting to the
hospital?
A. I \Voke up and retnemhererl just a few seconds, just a
split seconrl I come to myself just like that and then I blanked
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back out again. I was riding in the an1bulance. I have just
a short recollection of the ambulance and that is all.
Q. Do you remember seeing Dr. Bowen or Dr. Gorman in
the hospital that night Y
A. No, sir, not that night.
Q. Do you kno'v what they did to you for the next few
days?
A. No, sir.

•
page 161

~

•

•

CROSS EXAMINATION

By 1\Ir. Rakes :
Q. Mr. Anthony, let's say two or three days after the accident 'vhen you were a patient in bed in Lynchburg General
Hospital, and you were conscious, awake and alert, yon remember your parents coming to see you; don't you?
A. Not specifically.
Q. I don't mean specifically. I am not directing your attention to any specific instance but they did come to see you and
you remember them two or three days after the accident coming to see you in the hospital, don't you Y
A. I don't recollect. I don't think I recollect anything that
happened three days after I 'vas in the hospital.
Q. Would you say a week after the accident you remembered
them coming?
A. Approximately somewhere around that.
Q. About a week? ·
A. Somewhere around that.
Q. At that time could you remember anything that occurred insofar as this automobile accident was concerned after
you and Paul got into Clifton's car?
A. No, sir.
Q. You could not T
A. No, sir.
Q. As a matter of fact, on May 5th of this year
page 162 ~ you couldn't remember anything that happened
after you and Paul got in Clifton Nichols' car
until you 'voke up in the hospital, isn't that right?
A. That is right.
Q. You testified under oath on ]\fay 5th of this year that
you couldn't remember anything after you got into the car
until you woke up in the hospital, didn't you?
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A. Yes, sir.
Q. Am I to understand now that you have remembered
something since May 5th that happened after you got in the
carY
A. Yes, sir.
Q. Could you tell me when this came back to you?
A. Well, I just remembered pieces of it and I don't remember all of it altogether and just like I say I remember waking
up while I was in the ambulance; you know, and my parents
and I have discussed it, you know, until finally part of it
started coming back.
Q. Can you tell us when this part came back to you that
you remembered after getting into Clifton Nichols' carY
A. I can't tell you exactly because I can't keep all the
months and dates straight.
Q. Can you tell us approximately ho'v long ago it 'vas 7
A. I guess it was about three or four weeks after May 5th.
Q. Some time in the middle of June, would you say 7
A. Yes, sir.
page 163 ~ Q. Now, was that after your mother had
started the suit on your behalf down here in the
county?
A. I don't remember when the suit 'vas started.

The Court: Let the record show the suit was filed August
2nd, 1967.
By Mr. Rakes:
Q. Do you kno'v 'vhether your parents had engaged an
.attorney at the time you remembered this business after getting into Clifton Nichols' car?
A. I don't know. I couldn't remember that.
Q. N o,v, would you step down and come over to the map,
please 7 You recognize this as being a map of the curve you
wrecked on after the straighta,vay the night of the accident?
A. Yes, sir.
Q. I understood you to testify in response to ~Ir. Phillips'
question that your n1en1ory blacked out so that you don't remember hitting the tree.
A. That is right.
Q. And yon still haven't remembered hitting the tree!
A. No, sir.
Q. Not even as of today?
A. No, sir.
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Q. But now you do remember son1e portion of coming down
through the straightaway?
A.. Down to about, I w·ould say, around fifteen
page 164 ~ yards or somewhere approximately like that.
Q. East of the curve or before you got to the
curve?
lt. That is right.
Q. Now, the surveyor has put "P.C." as point of curvature
right at this point. Would you take this pencil and put a
little "x" up here on the south side of 'vhat is depicted as
roadway paven1ent as the approxilnate point that you cannot
rmnmnber passing?
A. 'Vhat is the scale on this?
Q. One inch equals twenty feet.
A. You ·want nw to 1nake an "x" T
Q. Yes.
Note: The witness does as 1·equested.

Q. Now, after that point you have no recollection at all?
A. That is right until I woke up in the car against the tree.
Q. Now yon may take your seat back up there. Son, I am
going to direct your attention to Plaintiff's Exhibit No. 4
and ask you if you recognize what that shows.
A. Yes, sir.
Q. vVhat is it?
A. Route 622.
Q. Is that an aerial photograph of the general lay of the
lan~l before reaching tl1e curve that you all wrecked on?
A. Yes, sir.
Q. For the benefit of tho jury will you point
page 165 ~
out to the jury the enrve yon all wrecked on?
Note: The witness does as requested.

Q. Now, 'vhere had you gotten into Clifton Nichols' car?
A. At the D. '1~. Turns drivewav.
Q. At David Turns' driveway· that runs into 622, is that
right?
A. Yes, sir.
Q. And it runs into 622 on the south side of the road,
doesn't it?
A. I don't understand the directions.
Q. Back here son1e place it would be on this side of the road
where the Turns driveway comes in, is that right?
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A. Yes, sir.
Q. Now, do you remember coming down the road from the
David Turns residence? Of course, this happened in January,
this accident that you were involved in.
A. Yes, sir.
Q. All these trees shown in the aerial photograph didn't
have leaves on them then, did they?
A. No, sir.
Q. Now, did you all go around some curves before you got
to the straightaway frmn the time you left David· Turns'
place?
A. Yes, sir.
Q. And did you have any trouble going around those
curves~

page 166

~

A. No, sir.
Q. IIe 'vas driving in what you considered a
perfectly norntal and safe manner around all those curves?
A. Yes, sir.
Q. Now, when you got to the straightaway you say he
accelerated up to sixty or better yet neither you nor Paul
said anything to Clifton about that, did you?
A. I don't rernember whether I said anything to him or
not.
Q. I am asking you. Do you remember saying anything to
him?
A. Do I retnember it?
Q. Yes.
A. Not -that I remember.
Q. All right. In other \vords, you don't remember either
you or Paul telling hin1 to slo'v down or to take it easy or
anything like that, do you, Son?
A. No, sir. lie was familiar 'vith the road.
Q. Let me ask you this question: Were you familiar with
the road?
A. Yes, sir. I was familiar with it but not as familiar
as Clifton.
Q. Are you telling us you were not as fa1niliar as Clifton?
A. Yes, sir.
Q. lTo'v do you know?
page 167 ~ A. He ·was in Rustburg more than I was and
that is just my guess.
.
Q. You are just guessing that, aren't you?
A. Yes, sir.
Q. Now, as a matter of fact. hadn't you and Paul and
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Clifton all been out to visit the Owen house that sets over
to the north of the road,vay some,vhere along at the beginning
of the straighta,vay to visit SOlllC of the Q,ven girls there f
A. That night?
Q. No, I 1nean at some thne in the past.
A. I had not been to visit the girls. Those two had.
Q. Paul and Clifton had?
A. Yes, sir.
Q. You and Paul were good friends at the time?
A. Yes, sir.
·
Q. And you still are 1
A. Yes, sir.
Q. And you rode around in his car a whole lot Y
A. Yes, sir.
Q. And he let you drive some?
A. Yes, sir.
Q. "Wbat kind of permit did you have then Y
A. I had a learner's permit, an instructor's permit.
Q. How long had you had that learner's permit at the
time the accident happened Y
page 168 ~ A. I couldn't tell you exactly. I think I had
gotten it some time in December or Novemberanyway, it run out while I 'vas in the hospital.
Q. You had gotten it 'vithin a couple or three months you
think before the accident or was it back in the summer before 1
A. You know thev last about ninety days or three n1onths
and it ran out 'vhile' I was in the hospital. ·
Q. Do you kno'v how long you had been in the hospital
when it ran out?
A. I don't remetnber that. That was not very hnportant.
I 'vas worrying about wl1at was going to happen, how 'vas I
going to get along, and that driver's permit didn't mean
nothing to 1ne.
Q. Now, you have testified tltat yon did not see the speedometer, is that correct Y
A. That is correct.
Q. And you only estin1ate he accelerated to sixty or better
because of your experience and so forth, is that correct?
A. That is right.
Q. And you are talking about your driv--ing experience?
A. 1\t[y .driving experience and n1y riding experience both.
Q. Do you have a per1nit now?
A. No, sir.
Q. Have yon attmnpted to get one since you got ont of tlw·
hospital?
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~

A. Yes, sir.
Q. For 'vhat reason then do you not have one t
A. For the reason I went up there and I took the test. I
took a written test and failed the written test twice and the
third time I got my learner's permit. You are only allowed
to try three tunes in the State of Virginia; therefore, I could
not get a permit.
Q. When \vas the last time you tried to get a permit Y
A. When was the last time I tried to get a permitY
Q. Yes, sir.
A. A couple of weeks after school was out.
Q. Some time this past summerY
A. That is right.
Q. N o,v, you have heard Paul Brizendine say after the accident that the Nichols car had gotten up a speed of about sixty
on the straighta·way before you remembered this yourself.
A. No, sir. I was in "\Vashington most all the summer.
Q. How many times have you been with Paul since the
accident!
A. How many times have I been with PaulY
Q. That is right.
A. A very few times-I mean up until lately.
Q. Did you see him in the hospital Y
A. I seen him once or twice but the only time that I ever
talked to him or he talked to me I went back for
page 170 ~ an operation and 'vas in the emergency room and
Clifton Nichols and Paul Brizendine came down
and talked to me.
Q. Are you telling us you had never heard Paul say that
this car had gotten up to about sixty in the straightaway before you remembered it yourself?
A. Before I remembered it did I hear him say it?
Q. Yes, sir.
A. That is right.
Q. You never did?
A. No, sir.
Q. You heard hhn testify to this on August 3rd of this year,
didn't you, in depositions \Ve took in l\fr. Overbey's office 1·
A. I heard hhn testify 1
·
. Q. Y ?U heard Paul testify then that this car 'vas going
siXty Iniles an hour.
A. No, sir, I 'vasn't present.
Q. Ifave you talked to Clifton Nichols since the accident?
A. Once or hvice.
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Q. Had you told him after the accident that you didn't remember anything about what happened Y
A. While I was in the hospital I probably did. I don't remember but I probably did.
Q. Did you ever ask him what happened Y
.A. I probably did. I don't kno,v.
Q. Did you ever hear him make any explanation
page 171 ~ for what happenedY
.A. No, sir, not that I remember.
Q. Let me ask you this, Son : Did you ever hear him tell
you that he didn't remember what happened in the accident?
.A. Yes, sir.
Q. That is all I am trying to get at. In other words, he
did say that to you after the accident while you were in the
hospital Y
·.A. Yes, sir.
Q. 'Vas there any drinking involved in this accident?
A. No, sir. .As far as my knowledge goes I don't know.
Q. You had no reason to believe that anybody had been
drinking?
.A. No, sir.
Q. It was just one automobile involved in the accident?
.A. Like I told you I blacked out and I couldn't tell you if
it was another car but, as 'veil as I remember, there was no
other car involved.
Q. Will you speak up a little louder?
.A. I say other than the automobile we 'vere in there was
no other automobile involved that I know of.
Q. In other "Tords, np to the point you blacked out it was
no business of racing 'vith anybody else out there on the
road, any other teen-agers or anything like that.
A. No, sir.
Q. Now, since you didn't remember anything at
page 172 ~
all after getting into the car from the time this
accident occurred in Jan nary of this year until J nne of this
year don't you think that it is at least possible that Clifton
could have been going fifty-five miles an hour, had accelerated
np to that speed on the straightaway?
A. You say he could l1ave before I remembered anything?
Q. No, I am saying since you didn't remember anything
at all after getting into the car for a period of about five or
six months after the accident, isn't it possible that it could
have been going only about fifty-five miles an hour at the
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time that he accelerated in the straighta,vay¥ Isn't that
possible?
A. You are questioning my memory, is that it?
Q. I am asking isn't it possible that that is as much as he
could have ac.celerated the car at the time.
A. Is that as much as he could have accelerated¥
Q. That is right.
A. I testified that I remmnbered him going sixty miles an
hour or better.
Q. I understand that but I an1 siinply saying since you
didn't ren1en1ber any of this for five or six months after the
wreck isn't it possible he could have gone a maximum of
fifty-five miles an hour on the straightaway Y Isn't that possible?
A. No, sir. I have testified it was going sixty
page 173 ~ miles an hour or better. You will have to put your
question some other 'vay. I don't understand it.
That is the only way I figure it.
Q. Yon weren't watching the speedometer.
A. No, sir.
Q. And you are trying to base this upon your experience
in riding and driving automobiles.
A. Yes, sir.
Q. And you didn't remember it for six months after the
accident.
A. I don't know if it was six months.
Q. And you don't think that it is possible-ren1ember you
are testifying under oath now about a memory, a recollection,
that he could have been going a maximum of fifty-five miles
an hour-in order to be fair with him, you, and everybody
else concerned, isn't that possible?
A. This might sound right funny but it comes back to the
same question and I have to answer it the same way.
Q. In other 'vords, you are going to say it is not possible
he could have been going a maximum of fifty-five miles an
hour at that ti1ne Y
A. Based on my knowledge of driving and riding.
Q. That is what you remembered?
A. That is the way it was. The answer to that question
would be "No, he wouldn't be going fifty-five miles an
hour."
·page 174 ~ Q. But you felt no alarm or anything at all before this accident. You felt no alarm going down

50

Supreme Court of Appeals of Virginia

John Russell Antho·ny
the straightaway there until you woke up in the hospital,
isn't that correct?
A. That is right, because he kne'v the road and he kne'v
the curve was down there.
By Mr. Overbey:
Q. What was your answerY
A. He knew the road and he knew the curve was there.
They go ahead and accelerate on the straight stretch and
then they slow down for the curve so why shouldn't I expect
him to do the same Y
By Mr. Rakes:
Q. You don't know whether he slowed down after your
memory blanked out or not, do you Y
A. No, sir.
Q. Then you really don't know ho'v fast he actually went
into the curve, do you Y
A. No, sir.
Q. Now, did you know about that curve Y
A .. Yes, sir.
Q. You had been over it both ways a number of times before, hadn't you Y
A. Yes, sir.
Mr. Rakes: I have no further questions.
page 175

~

By the Court:
Q. Let me ask you this : As I recall, you testified that your memory stopped at the point where he started
into the curve. Is that right Y
A. No, sir. My testimony was it was about fifteen yards
from the entrance to the curve.
Q. Well, fifteen yards from the entrance to the curve. That
is where your memory cut off, is that right!
A. Could I explain it on the n1apY
Q. You can explain it right here.
A. You see he had me pointing where my memory blanked
out. You see the "x" is before you get into tl1e curve, as vou
are approaching the curve and just before you get to ·t1te
curve, about fifteen yards before the curve starts.
Q. How fast, if you know, was the driver of the car going
at the point where your memory stopped Y
A. I said sixty miles an hour or better.
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Q. Can you give 1ne an idea how far it was from the point
where he started to accelerate to the point 'vhere your memory stopped?
A. Approximately.
Q. How farY
A. My approximation would be approximately four fifths
of a mile.

Mr. Rakes: Maybe he could point it out on the
map.
The Court: If you want him to use the map it
is all right with me. I just wanted some idea as to how far he
traveled.
The Witness : Ho'v far he traveled for sixty or better Y
The Court: That is all I want to know.
The Witness : I will show you if you want me to.
page 176

~

By the Court:
Q. Start at the point where you say he started accelerating.
A. That would be right at the Owens drive,vay.
Q. Is that where you started to go sixty or betterY
A. When he was coming out of the curve he accelerated
faster.
Q. How far 'vas it from that point down to the point 'vhere
you don't remember anything else?
A. I said about six hundred feet.
Q. If you don't know that is all right. I don't want a guess.
A. I can't figure it out exactly.
~Ir. Rakes: In view of what yon asked him, Judge, I 'vould
like to ask him a question.
The Court: All right.

By ~Ir. Rakes :
Q. You may have answered this, Son, and if
I asked you before I apologize but I can't remember everything myself. No,v, if I understand you correctly, you had
no apprehension or alarm up to the point your memory
blanked out but you think that he could have made the curve
if he had slowerl down. That is 'vhat yon testified to, isn't itt
A. Yes, sir.
page 177

~
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vVILLIAM PAUL BRIZENDINE, having been first duly
s'vorn, testifies as follows :
DIRECT

EXA~1:INATION

By Mr. W. II. Overbey, Jr.:
Q. You are vVilliam Paul Brizendine and how old are you T
A. Seventeen.
Q. Are you a senior at Williarn Campbell High School now T
A. Yes, sir.
Q. Where do you live Y
A. In Brookneal.
Q. You live there with your mother and steppage 178 ~ father?
A. Yes, sir.
Q. Paul, will you start out and tell us what happened this
Sunday evening? Start out and tell us what happened and
everything you remember about this accident.
A. Well, we were working at the West End Drive-In.
Q. You and John Anthony?
A. That is right. We got off about 4 :00 o'clock and we were
riding around, had no specific place to go, so we did go in
the direction of Rustburg. "\Vell, I don't know where 've drove
all that afternoon but any,vay about 9 :00 o'clock or a little
before 9:00 o'clock we rode down 622 to D. T. Turns'. We
stopped there and had some general conversation. The conversation was n1ostly behveen ~fr. Anthony and Mr. Nichols. I
can't recollect which one said to get into the car. 'Ve got into
the car and we went down the road. The first curve he took
it very well. "\Ve went on down the straight stretch where he
accelerated. 'Ve were talking abont both of ns having stepparents in that section of the road. I assumed that he was
going to stop or slo'v do,\TJl before he got to this curve but he
didn't do it. I knew he 'vas familiar with the road so that is
why I assumed he would slow do,vn. }ly estimate of the speed
'vas sixty niiles or better and the fact is it is possible he could
have been going fifty-five, yes, sir, it is possible, and it is
possible he could have been going ninety miles an
hour.
page 179 ~ Q. But your estin1ate of the speed is sixty miles
or better?
A. Yes, sir.
Q. Paul, you have had a driver's license for ho'v long?
A. Since I have been fifteen. I 'vas driving before I got my
·
license and I got them 'vhen I was fifteen.
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Q. Do you drive right much?
A. Yes, sir, I have had 1ny car ever since then.
Q. You say he took the first curve in a fairly good manner?
A. Yes, sir.
Q. And you had no cause to be alarmed. "'\Vhen he approached this curve ho'v did he proceed~
A. "\Yell, he accelerated through the straight stretch and
that is the only thing I can say.
Q. Yon say he accelerated to sixty miles an hour or better¥
A. Yes, sir.
Q. And you thought he would slow down for the curve Y
A. Yes, sir.
Q. And you knew he was familiar with the road 1
A. Yes.
Q. IIow did you know he was fa1niliar with tl1e road?
A. Because he had been going with this same girl I had
heen going with before and you see he comes from
page 180 ~ Altavista and that is the way he comes.
Q. IIad he <lat<~d this Owen girl right much to
your knowledge?
A. Yes, sir.
Q. "\\There did he start accelerating?
A. In this straight stretch. J-Ie doesn't remember going into
the curve and I do remember him going into the curve.
Q. Yon remember going into the curve?
A. Yes, sir.
By the Court :
Q. You say he don't remember going into the curve. "\Vl1o
are you talking about?
A. :Mr. Anthonv.
Q. Yon are not' talking about the driver 1
A. No, sir. He doesn't remember anything.
Q. You just tell us 'vl1at you remember and don't tell what
they remember.
By Mr. Overbey, Jr.:
Q. Tell us what you know abont going into the curve.
A. Going into the cnrn~-we1l, in fact he had such an excessive rate of speed lw hit this dip, in my opinion, hit this
rlip and tl1e car just lPft the road. I didn't l1ave time to say
anything and nothing I could l1ave said would havP rlone any
good. It was all in a split second.
Q. By the time you became alarmed that was it?
page 181 ~ A. That is right.
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Q. You say you thought he would slow down for
the curve?
Mr. Rakes: If your Honor please, he has gone over that
about three times and the young n1an's testimony speaks for
itself and he is repeating it for the third time.
By the Court:
Q. Tell me this: Up to the time you 'vent into the curve
had there been any mechanical difficulty with the car by 'vay
of brakes, lights or anything else, or tires Y
A. No, sir, and it was no other car involved.
Q. I didn't ask if any other car was involved. I want to
know if there was any trouble in the car you were riding in.
A. Not as I know of.
By Mr. Overbey, Jr.:
Q. Paul, you say you remember going into the curve. Do
you remember the car hitting the tree?
A. Yes, sir.
Q. What is the first thing yon remember after that'
A. Laying in the seat.
Q. In the front seat?
A. Yes, sir.
Q. I believe you were in the middle of the front seat.
A. Yes, sir.
Q. 'Vhere were you in the car after the accipage 182 ~ dent, or do you remember?
A. I was laying there either in the floorboard
or on the seat, I don't kno"r which .

•
page 190

~

•

•

CROSS EXA:NIINATION

By ~Ir. Rakes:
Q. ~ir. Brizendine, are you in the same situation as ~[r .
.A.nthony that yon have remernbered a little bit of this accident up. from ti1e time you 'voke up in the hospital until today
or did you know as much about this accident as soon as you
got out of intensive care at Lynchburg I:Iospital as yon know
todav?
A.' Vvell, when I was in the hospital I was under drngs the
\vhole tiine. I didn't really try to remember then. I just didn't
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even try to re1nember then, but it was in my 1nind. If I had
tried to remember it and had tried to concentrate I would
have remembered but I didn't try to ren1ember it until I got
out of the hospital.
Q. When were you discharged fron1 the hospital Y
A. I don't know the exact date. It was two months and
three days and the accident "ras January 29th.
Q. It was some time in April, 'vasn't it?
A. Yes, sir.
Q. When you 'vere discharged from the hospital you 'vere
walking?
A. Yes, sir.
Q. Certainly by that time you kne'v as much about the
accident as you know today, didn't you?
A. Yes, sir.
Q. You heard ~Ir. Anthony testify five or six
page 191 ~ months after the accident some of this came
back to him but by the time you were discharged
from the hospital in April of this year you knew as much
about it as you do today?
A. After I was discharged. I didn't really think about it
while I 'vas in the hospital.
Q. That is the point I am getting at if you will listen to
my question.
·
A. No, I didn't know as much about it as I could have or
would have if I had concentrated on the accident.
Q. Let me ask you this : When would you say that you
knew ·as much about this accident as you have testified here
today?
·
A. Well, I would say witl1in three to four 'veeks after I
was released from the hospital.
Q. Does the record sho"r what date you were released from
the hospital Y
A. I a1n sure it does but I can't remmnber exactly 'vhen I
remmnbered or concentrated on trying to remmnber anything.
Q. This record reflects you were discharged from the hospital on March 31st of '67. Is that correct as far as you
know?
A. I don't ren1e1nber the exact date.
Q. Let's asslnne that is correct. Would it be fair-you want
to be fair to us, to ~fr. Anthony and ~Ir. Nichols and everybody concerned and I know yon want to tell
page 192 ~ exactly what is right the best you can re1nember.
Do yon tl1ink it 'vonld be fair to say that 'vithin
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a period of a month after your discharge fro1n the hospital
that you l1ad gotten your wits together and had learned as
much about it as you do today or are you in the same situation Mr. Anthony is in and keep having little bits come back
to VOU~
A. No. I will sav 'vithin two to three weeks.
Q. After you ·were discharged from the hospital1
A. Yes, sir.
Q. Do you remember testifying in court on 1\fay 6th down
in Campbell County Court?
A. Yes, sir.
Q. Now, this was nwre than two or three weeks after you
got out of the hospital.
A. 1\fay 6th, yes, sir.
Q. Do yon recall answering a question directed to yon by
Mr. Jones: "Do you remernber about the accident?" Your answer was: "Yes, sir, in part." Do you rementh<~r that question and answer~
A. If it is in the record I guess I said it. I don't directly
remember it.
Q. Do you ren1cmher hirn telling yon to go ahead and explain 'vhat happened?
A. I guess so.
Q. Do you remmnber your sta.te1nent in repage 193 } sponse to that question which was: "'Vell, we
stopped there and we went riding with him. It
was a very short ride. "\Ve just got about a quarter of a mile.
'VP started off down the road. He was driving kind of fast
for the road. I can't estimate the speed. 1 never looked at
the speed01neter. 'Ve \vent on down the road. The first thing I
knew we were going into a tree. I don't kno'v what caused it
or anything. I remember going into a tree. The next thing I
knew I was laying in the seat injured." Do yon remember
1naking- that statement¥
A. No, I don't remember making it.
Q. Do yon deny it?
A. No, sir.
1\.fr.
at the
1\;[r.
1\.fr.
l\·fr.

Rakes: Does counsel concede the statement was made
thne?
Phillips: Yes.
Overbey: You are reading from the record, aren't you?
Rakes: Yes, sir, page 8.
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Q. Let me ask you this question : Do you remember the car
shimmying or anything like that before it hit the
tree?
A. No. ~~[ay I add when I w·as in that court that was the
first time I had ever been in court and I was nervous and
scared and I might not have told everything I was supposed
to have told or should have told because it was
page 194 ~ something nmv to me, being in a courtroom.
Q. I understand· but \vould it be accurate to
say that you tried to tell the truth as best you could at that
time after taking an oath?
A. Yes, sir.
Q. And so far as you know you did tell the truth on that
occasion?
A. I didn't tell a lie.
Q. Do you recall answering a question of Mr. Kent's: "You
don't know how fast 1\fr. Nichols 'vas driving?" Your answer
was : "No."
A. I do not know the exact speed. I still do not kno'v the
exact pinpointed speed.
Q. Do you recall his asking this question : "He may only
have been driving forty miles pet hour as far as you are concerned?" Yonr answer 'vas: "I don't think he was driving
that slow." Then yon were asked : "You can't remember?"
Your answer was:' "Not the exact speed." Then you 'vere
asked: "You don't recall the accident or anything that happened when it occurred, do yon?" Your answer was: "No."
Did you make those responses to those questions at that time'
A. Yes, sir.
Q. And you were telling the trutl1, 'veren't you?
A. Yes, sir.
Q. How long had you anc11Yfr. Anthony been topage 195 ~ gether the evening of the accident?
A. Since 4 :00 o'clock.
Q. You all worked that day?
A. Yes, sir.
Q. This was on Sunday, I believe.
A. Yes.
Q. And it was just before you would go back to 'Villiam
qampbell Higl1 School after your mid-semester grades, is that
right?
A. Yes.
Q. Did 1\fr. Anthonv have a car?
A. No.
.
~haking,
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Q. Did you own this car that you had f
A. Yes.
Q. And you and John Anthony 'vent around together,
double-dated so1ne together, didn't you Y
..4.... Yes.
Q. Ilad you ever ridden in an autmnobile prior to this
accident with Clifton Nichols 1
A. I might have one time. I do not remember exactly.
Q. It is kind of hard for 1ne to phrase the next question
which is going to be 'vhere did you goY
.lt. I don't rmnember.
Q. ~J.lhen, in other 'vords, you don't rmnember ever having
ridden in an automobile with Mr. Nichols before
page 19() ~ proceeding west on 622 and taking this curve
that this accident happened on before the time
that this wreck occurred Y
.l\.. On that road 1
Q. That is right.
A. No.
Q. liow did you know then that l1e "ras familiar with that
stretch of road going that way f
A. I had seen him go through there at various times, like
if I had been over at the Owens l1onse he 'yould come through
there. I had.Q. I know but had you seen hhn going in that direction?
1\t[r. Overbey: Your Ilonor, he asks a question and the witness doesn't l1ave a chance to answer. I think he should be
allowed to complete his answer before he asks another question.
~Ir. Rakes: I am trying to keep out sornething that might
not be ad1uissible.
The Court: Ask another question.

By Mr. Rakes:
·Q. llow n1any thnes 'vould you say you had actually observed 1\tfr. Nichols driving west on this curve that the wreck
happened on Y
A. Approximately every week end since I had been coming
to Rustburg he had been through there at least once or twice
or more.
Q. That you had seen 'vith your own eyes?
page 197 ~
A. Yes, sir, I had seen him and when he came
to Rustburg he had to come that 'vay.
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Q. Fro1n the Owen house to Rustburg he would have to hit
that curve?
A. From Altavista to Rustburg.
Q. He couldn't have come any other wayt
A. I don't say he couldn't.
Q. But he didn't come in any other way Y
A. No, he came in that way, Route 622.
Q. And that you saw yourself with your own eyes Y
A. Part of the thne.
Q. \'\7here would you be at the time you saw himY
A. Well, on one occasion I was over at the Owen house.
Q. And you saw him go down 622 from the Owen house Y
A. "\\Then you go in tl1at direction it is very hard not to
go into the curve.
Q. \Vere you familiar with that curve?
A. Very well. I wasn't familiar with it as he was. I knew
it was there.
Q. How can you say you weren't as familiar with it as he
·was!
A. Because I hadn't been around it as many times as he had.
The Court: Mr. Rakes, you are arguing with the 'vitness.
~

By Mr. Rakes :
Q. \Vhat was discussed in the automobile from
the time you three fellows got into Mr. Nichols' car until the
time the wreck happened T
A. What partY
Q. Let's start at the time you got into the straightaway.
-Let's get past the point where he slowed do-wn. I understand
that "ras before he had gotten into the straighta,vay and 'vas
·on a curve. I am asking you now, Mr. Brizendine, to start
with the straightaway and tell us what conversation took
vlace.
A. Okay. It was tnore or less general conversation except
'for the fact 've mentioned the fact both of us had stepparents.
he had a Rtepmother and I had a stepfather. It wasn't much
that could be said in that distance going at that rate of speerl.
Q. Did you and Nichols have 'vords to pass between each
·other?
A. Yes, sir.
Q. You were sitting over on the extrerne right-hand side?
A. No, I was in tl1e middle.
Qd .2\nd Anthony was over on the extreme rigl1t-hand side t
page 198
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A. That is right.
Q. He spoke some words and you spoke some words.
A. Yes, sir.
Q. Did Anthony have anything to say Y
page 199 ~ A. \Yell, Anthony alw·ays had something to say.
Q. You think it would be a fair thing to
assume that he had something to say during that period.
A. Yes.
Q. Do you know whether the radio was on?
A. I do not remember.
Q. Do you know whether the window glasses were up or
down1
A. It was January and more than likely the window glasses
would be up.
Q. 'Vhen did you first have any alarn1 that anything was
about to happen f
A. 'Vhen I saw we were going into tl1e curve I realized he
hadn't slowed do,vn enough to make the curve and then it
was too late.
Q. Ho'v nntch period of tilne would you say elapsed fro1n the
time that yon felt like smnething was going to happen until
he hit the curve?
A. Not over a second or two, possibly two seconds.
Q. I-Iow far would you say yon were back fron1 the curve at
the time yon realized the car was not going to make the curve 7
A. I didn't look and trv to (~stinmte that. That was mv
least worry.
·
·
Q. I understand no,v. I a1n asking yon to look back now,
Mr. Brizendine, and try to estimate as best you can ho·w far
you were east of the tree when yon had the
page 200 ~ realization you weren't going to nmke the curve.
A. 'Vell, I don't know .the exact distance fron1
the curve to the tree so how could I estin1ate that?
Q. Are you saying you could not estimate it?
A. Yes, sir.
Q. Do you recall giving your testilnony hy 'vay of discovery
depositions in ~{r. Overbey's office on August 3rd of this
year in which I asked you son1e questions?
A. Yes.
Q. Yon ren1ember that?
A. Yes.
0. Do yon know where the IittlP dip is~ Do yon recall a
little dip in the road?
A. Yes, sir.
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Q. Is that dip in the road after you get into the curve?
A. Yes.
Q. Do you remember going over that little dip the night
this accident happened Y
A. Well, vaguely. "\Vhen he hit the dip to the best of my
knowledge the \Vheels left the road and straightened out the
curve and went directly to the tree.
Q. In other \Vords, the car see~ned to be under control until
you got to the dip and then it veered off and went into the
tree?
A. Yes, sir.
page 201 ~
Q. Do you remember my asking these questions
and you giving these responses on August 3rd
this year in the discovery depositions Y "In other words \Vhen
you took the little dip you realized the car was not staying on
the right-hand side of the road and was going toward the
tree?" Your answer was "Yes." Then you were asked "And
\vi thin a second or two after that you had hit the tree 1''
Your answer was "I \Vould say one second." Did you make
that statement Y
A. Yes, sir.
Q. Do you think that is accurate?
A. I wouldn't kno\v. I am not perfect myself and I don't
know. I don't kno\v \Vhether it is accurate or not.
Q. It is pretty much \vbat you said here today, isn't it Y
A. That n1uch of it, yes, sir. The one second that is \Vhat I
an1 talking about.
Q. But you said one or two seconds here today.
A. Yes, sir.
Q. And you \Vere asked at that time: "Approximately how
far \vould you estilnate you "rere from the tree at the time
you had this realization?" Your ans\ver was "Twenty-five or
fifty feet." Did you make that answer today'
A. No.
Q. Do you deny that you made that answer on August 3rd?
A. No. I do not deny it.
Q. Then are you saying you didn't make it?
page 202 ~ Do yon think that \Vonld be correct?
A. Twenty-five to thirty feet?
Q. T\venty-five or fifty feet.
A. No, I don't think that is corrPct.
Q. What do you think is correct?
A. Not o-ver hvent-v feet.
Q. Yon think \vhen yon hail the realization that you all
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were going to not make the curve and were going to leave the·
road and were headed toward the tree that 'vas as close as.
twentv feet from the tree?
A. Well, I hadn't been back to try to measure it.
Q. I know, but I want your best estimate.
A. I am not too good at esthnating distance.
Q. You said this wasn't correct here 'vhen you made .the·
statement in August. Then yon said twenty feet.
A. I really don't kno,v.
Q. At the point that you hit the dip and realized the car
wasn't going to 1nake the curve you were already in the curve·
at that time, weren't you Y
A. Yes.
Q. And you had had no alann about making the curve up·
to that point 'vhen you hit the dip Y
A. I had no alarm before I got to the curve but at that
point it was too late.
Q. At the point that you hit the dip Y
page 203 ~ A. Yes, too late.
Q. Then you say there was no objection either·
by you or Mr. Anthony at all as to the manner in which Mr ..
Nichols was operating the automobile?
A. I don't re1nember any. I don't think there had been.
any.
Q. Yon don't recall any, do you f
A. 'Veil, it 1nay have been and it may not have been. It.
is possible both ways.
Q. Do you know whether the brakes were ever applied or·
not?
A. The brakes were not applied before 've hit the dip.
Q. Do you know whether they 'vere applied after that 7
A. V\Tell, it was a very short span of time there and 1
don't know.
Q. Again directing your attention to the discovery deposi-·
tion of this past August 3rd in Mr. Overbey's office, do you·
recall the questions that I directed to you as follows: "Do·
yon recall or did you have the feeling at the time that the·
brakes were being applied, or do you lrno,v?" Your answer·
was "I don't think brakes were applied. I don't kno,v. It
all happened so quick, in just a second or two. You don't have
time to tl1ink of anything." Did you make that ans'v~r to my.
question?
A. Yes, sir.
Q. Was that a trutl1ful answer?
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page 204

~

A. Yes, sir.
Q. Now, have you talked to Clifton Nichols
since the accident Y
A. Yes, in the hospital.
Q. And has he ever undertaken to explain this accident or
has he told you he did not know?
A. He told me he did not know.
Q. Now, while you ":rere in the hospital you told hiin on one
occasion that you didn't think he was going fast at the thne
this accident happened, didn't you Y
A. I don't remember.
Q. Could you have Y
A. Like I said, I was under the influence of drugs.
Q. Is your explanation for this accident that Clifton was
going a little too fast Y
A. Yes.
Mr. Rakes : No further questions.
RE-DIRECT EXAMINATION
By Mr. W. H. Overbey, Jr.:
Q. Paul, you realize you are under oath today¥
A. Yes, sir.
Q. Are you telling the truth today?
A. Yes, sir.

•

•
page 206

~

•

•

•

CLIFTON LESTER NICHOLS, having been first duly
s'vorn and called as an adverse witness, testifies as follows :
EXAMINATION
By };'Ir. vV. H. Overbey, Sr.:
Q. You are Clifton Lester Nichols, tl1e deff.lndant in these
cases!
A. Yes, sir.
Q. Where do you live Y
A. 906 Eighth Street, in Altavista.
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Q. Prior to January 29th, 1967, the date of this accident,
had you been going with or courting one of the Owen girls?
A. Yes, sir.
Q. Did she live on Route 622, this road in question?
· A.. Yes, sir.
Q. Are you familiar with Route 622 Y
A. Yes, sir. I have traveled the road.
Q. Ho,v often have you traveled it?
A. Usually it was on 'veek ends and I had been on that
road two weeks before the \vreck.
page 207 ~ Q. Had you been over this road numerous
times prior to the accident?
A.. I had had the car two weeks before I wrecked it.
Q. I didn't mean in this car, I mean ho'v many times had
you been over this road. That is 'vhat I want to kno,v.
A. Several times.
Q. Quite a few times?
A. Yes, sir.
Q. How long had you been courting this girl Y
A.. About three months.
Q. About three months and you 'vould go there every
week end?
A. You see she had lived in Altavista and then she moved
to Rustburg.
Q. Ho'v long had she been living on this road prior to
January 29, 1967?
A. A month or two, something like that.
Q. And you went there every 'veek end?
A. Just about every 'veek end when I had a way to go.
Q. "\V'hich way did you goY
A. I would come through Rustburg and turn by A. C.
Tweedy's.
Q. Did you do that every time or did you come in from
the other end?
A. I 'vould always come to Rustburg.
page 208 ~ Q. You would always come to Rustburg and
take the long way around?
A.. Yes, sir.
Q. Yon lmew 'vhere the place of the accident was 7
A. Yes, sir.
Q. Yon were familiar with that curve 7
A. Yes, sir, I had been over it.
Mr. Overbey: That is all I care to aRk yon.
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By the Court:
Q. What is your age Y
A. I am eighteen now.
Q. I believe Mr. l{ent is your guardian ad litem?
A. Yes, sir.

•
page 209

~

•

•

(IN CHAJ\IBERS)

The Court: Do you have a motion, Mr. Rakes Y
Mr. Rakes: Yes, sir. Do I understand both plaintiffs have
rested, your Honor Y
The Court: I thought they said so.
Mr. Phillips: We have rested.
~{r. Rakes: If your Honor please, now that both plaintiffs
have rested in this case, counsel and guardian ad litem for
the defendant Nichols 'vould respectfully move the Court to
strike the plaintiffs' evidence in both cases and to enter up
summary judgment for the defendant on the grounds that
the plaintiff has not made out a prinw facia case of gross
negligence and that, as a matter of law, they have not made
out a prima facia case.
The most the plaintiffs have proven in this case is that
the defendant had been over this road before, all of it, not
just this curve 'vhere this accident happened on; that he was
familiar with the road, and that the plaintiffs had gotten
in the car 'vith him a half mile east of the accident scene on the
night in question; that they had proceeded down the road
and negotiated a number of curves before getting into the
straighta,vay that led up to the curve the accipage 210 ~ dent happened on; that the defendant had had
no difficulty negotiating any of these curves, had
1nade these curves properly without any problem; that he
had accelerated his speed up to sixty miles an hour or better
on a straighta,vay in a fifty-five mile zone and that they
had no alarm, no apprehension, no cause to be concerned at all
about the manner in which the car was being operated; that
Mr. Anthony never had any alarm because he said the car
could have been decelerated and slowed at the point 'vhere
the curve began. 1\fr. Brizendine testified he never had any
warning or apprehension until they hit the hump or dip in
the road and the map will sho'v it is about one third of the
way through that curve and they 'vere a very short distance
from the tree at that point.
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The Court : 'l~hc hump or dip is where Y
Rakes: Approximately one third of the way into the
as shown on the map, and that Mr. Brizendine said he
never had any apprehension at all that the curve 'vould not
he 1nade until he hit that bun1p and then the car began to
leave the road at that point and it was a second or two after
that they hit the tree.
Now, if your Honor please, the Court of Appeals has been
called upon in numerous cases to examine the
page 21.1 ~ evidence of this nature, evidence that 'vas even
stronger than this, and they have held it was not
gross negligence as a n1atter of la,v. They have held time and
time again that driving a little too fast does not amount· to
gross negligence.
Now, we have no drinking involved in this case and no
racing, no evidence of a subjective state of mind on the part of
the defendant to attmnpt to see what he could do to show off
to try to take that curve at a higher than normal rate of
speed. All we know and all the plaintiffs have proved is that
he did not slow down enough apparently to make the curve
and he hit the tree.
Now, there 'vere no signs on the highway at the time, your
lionor please, and 'vhatever signs have been erected since,
this defendant "rould not be subject to and, if your Honor
please, 've don't kno'v 'vhy he didn't slo'v down for the curve.
IIe could have been distracted by the conversation he had with
the other h\ro boys in the automobile, the hvo plaintiffs. They
all three 'vere talking 'vhen they entered the curve, according
to Brizendine, and this 'vas a seventeen or eighteen year
old boy who only had had the car two weeks before the accident 11appened. We don't know why he didn't slow
page 212 ~ do,vn but for some reason or another he didn't
negotiate the curve whether it was from not slowing do"rn or what. I think the reasonable inference is that it
was because he didn't slo'v down, but I submit while this may
he the kind of negligence that would make him liable to a paving passenger under the rules of ordinary negligence it falls
far short of gross negligence that our guest statute requires
to hold a rlefendant 1iahle to an invited guest. I strongly
nrge that this 1notion be sustained.
Note : Further argument in support of and in opposition
to the foregoing 1notion, as well as the discussion of other
eases, is here on1ittPd with the Court rnling on the n1otion
as follows:
The Court: GPntlemen, I think 'vhat it all adds up to is
~Ir.
(~urve
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that it is a jury question. I cannot say as a matter of law it
is gross negligence, I cannot say as a matter of law it is not,
but I am of the definite opinion at this point a jury issue has
been made and I overrule your motion.
Mr. Rakes: To which action of the Court counsel and guardian ad lite1n for the defendant respectfully except on the
grounds previously stated.
N o,v, if your Honor please, the defendant rests. Shall I
renew my 1notion at this time Y
The Court: Yes, you may renew your motion.
page 213 ~ Mr. Rakes: Counsel and guardian ad litem for
the defendant rene'v the motion to strike the
plaintiffs' evidence on the same grounds previously assigned.
The Court : Your motion will be overruled.
Mr. Rakes : To 'vlrich action of the Court counsel and guardian a.d litem for the defendant respectfully except for the
grounds previously stated.
page 216

~

•

INSTRUCTIONS AND OBJECTIONS AND
EXCEPTIONS THERETO:
The Court : We will now consider instructions offered on behalf of the }llaintiffs and on behalf of the defendant, considering first the instructions offered on behalf of the plaintiffs.
The plaintiffs have offered Instructions 1, 2, 3, and 4.
The Court 'viii grant Instruction No. 1.
Mr. Rakes: Counsel for the defendant 'vould respectfully
object and except to the action of the Court in giving Instruction No. l offered by the plaintiffs on the following grounds :
They have set up proper control, proper lookout
page 217 ~ and speed-one, two and three, as the duties
of the defendant in this case. It is respectfnl1y
sulnnitted that there is only one act in this case from 'vhich
negligence could he inferreci that \vas a proximate cans~ of th~
accident and that was the failure to negotiate a right-hand
curve.
Now, uncler the doctrine of the case of Srnith v. Fhnif.h.
199 Va. 55, the Snpre1ne Court of App(~als has he1cl that
in order for one or Inore duties to constitute separate acts
of negligence there must have been more than a single act.
In this particular case tl1ere was only one act that occurred
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as a proximate cause of this accident and that was the failure
of the defendant's automobile to negotiate this right-hand
curve. Speed might be a proper one under the evidence in this
case but there is no evidence of improper lookout and certainly there is no evidence of improper control other than
the speed. The inference is that the car was operated at a
speed and that it was not under proper control. This is not
a separate act of negligence in this case. It cannot be singled
out as a separate item of negligence for which the jury could
find the defendant guilty of gross negligence. It is simply
the one act of failing to negotiate the curve and
page 218 ~ if they find he failed to do so then under the
ruling of the Court this is a jury issue and this
should be submitted to the jury under the proper instruction
and not the one that is offered.

•
The Court : The Court will grant Instruction No. 3.
Mr. Rakes: No objection to No.3.
The Court : The Court will grant Instruction No. 4.
1\'Ir. Rakes : "\Ve object and except under the continuing objection that this isn't a jury issue and the Court should
strike the evidence.

•
page 223

•

~

Note : The jury having returned a verdict for
the plaintiff William Paul Brizendine in the
amount of $25,000.00 and a verdict for the plaintiff John
Russell Anthony in the amount of $20,000.00 the following
motion 'vas made :
Mr. Rakes: If your Honor please, counsel for the defendant 'vould respectfully move the Court to set aside the jury
verdicts in both cases as being contrary to the la'v and the
evidence and without evidence to support them and would
move the Court to enter final judg.nent for the defendant in
each case.
\Ve would urge as a further ground for setting aside the
verdicts the error of the Court in refusing to strike the
plaintiffs' evidence at the conclusion both of the plaintiffs' evidence and at the conclusion of all of the evidence.
vVe assign as additional grounds for the motion to set
aside the jury's verdicts the assignments of error pertaining
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to instructions to the jury and for other errors during the
course of the trial as appear in the record.
Would you like to set a date, if your Honor please,
and give counsel an opportunity to file 'vritpage 224 ~ ten grounds in support of this motion or 'vould
the Court prefer to rule on it no,v?
The Court: I want to look into the question of gross negligence, just that one issue. I am not particularly concerned
about any other points made during the trial. I do, however,
'vant to refresh my recollection on some of the more recent
Virginia cases on the issue 'vhether or not the facts constitute
a jury issue. I am of the present opinion, and was at the
time I overruled your motion, that there was sufficient evidence here to create a jury issue of gross negligence. That is
my present feeling and if I were to rule no'v I would so rule.
I do not want any hearing on the motion to set aside, however, I do want to look at the cases and probably I 'vill file
a very, very brief statement in support of my position one
way or the other.
If you gentlemen would like to submit authorities all right.
I am not requiring it because I 'vant to do a little independent
work. I have your citations of the cases you gave me. I
'vould suggest rather than filing briefs at this stage if yon
would let rne have a letter, Mr. Rakes, just citing authorities,
Virginia authorities and no other, in support of
page 225 ~ your motion to strike the evidence without any
particular comment on the case, and send a copy
to the attorneys for the plaintiffs. Do that by the 5th of
October. Then within three days thereafter you gentlemen
may, if you want ·to, subn1it a letter to me just citing your
Virginia cases in support of your position, restricting yourself entirely to the question of gross negligence. Don't go into
any other issues raised during the trial. Then I will very
promptly write a short opinion in the case.
(Motion taken under advisement)

•
A Copy-Teste:
Howard G. Turner, Clerk.
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