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Mechanicsville, VA 23111 i

RE: Mentz Subdivision, Plat by Goodfellow, Jalbert, Beard &
Associates, dated June 17,1994, resubmitted to the Planning.
Office August 15, 1394

Dear Mr. Gittings: !

After a final review of the resubmittal of the above-captionedi
subdivision, the plat has been DISAPPROVED. The following reasons!'
are provided:

i. In order to meet the requirement of the
Hanover County Subdivision Ordinance,
Title IIl, for a B80-foot easement providing
access to your subdivision you have proposed
the easement which was retained by Mentz in a
ceed recorded in Deed Book 372, Page 341. The
reservation of access in that deed was limited
tc a tract designated "Parcel B" consisting of
7.4 acres, depicted in a plat recorded in Plat
Book 35, Page 69. Thus, the easement does rct
provide access to all of the property being

e —— — o @ —

proposed for subdivision. You have not
provided any additional information regarding
right of access. (Ssections 5-12 and 6-4-
8(d)).

(8]

No information has been provided to indicate
if the private road names have been approved
by Richmond Regional Planning District
Commission. (Property Numbering & Street
Naming Manual, adopted May 22,1987, revised
May, 1993).

;
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Charles Gittings
Page 2
September 8, 1994

3. The Health Department has not approved any
drainfield sites on this property at this time
(Section 5-10).

4. Note Seven ig incorrect. The correct Tax

Parcel numbers should be 85-89 (part) and
85-89A (Section 6-4-2(f)).

If you have any questions, please call me at 537-€171.

Sincerely-

ichael E. Crescenzo
Deputy Director



VIRGINIA:

IN THE CIRCUIT COURT OF HANOVER COUNTY

H. C. MENTZ
and
PAMELA M. MENTZ,

Plaintiffs,

R~
<

V.

COUNTY OF HANOVER,

SERVE: Sterling E. Rives, III
County Attorney
Hanover Courthouse
Hanover, Virginia 23069

Defendant.

FROM DECISION SUBD SION AG

H. C. Mentz and Pamela M. Mentz, by counsel, for their

appeal from the decision of Michael Crescenzo, Deputy Director of

B ‘l ﬁ * . (] (] L] L]
Q" '—’3 3 Planning, Hanover County, Virginia in disapproving the "Ment:z
[ - e
.; :::. .T' 3 * ] []
;_-f { Subdivision" represent unto the Court the following:
e 4

1. H. C. and Pamela M. Mentz are the owners of 129.5

acres of land situated in Cold Harbor District, Hanover County,

Virginia.

2. This parcel of land is served by an easement for:

iy SIfYU S AN Y Ul pa

{ ingress and egress to Route 606 reserved in a Deed recorded in

.Deed Book 972, Page 340 in the Clerk’s Office, Circuit Court of

T/
wET

Hanover County, Virginia.
3. The 129.5 acre parcel is made up of a 122.5 acre

parcel and a 7.422 acre parcel which the County required to be

B iiqmmwmé

WS ) Pty
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added on to the 122.5 acre parcel before approving a sale of 2.578

1 acres to David Auerbach and Susan C. Ortmann, the Deed of

B
§ R -3
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Conveyance being recorded in Deed Book 972, Page 340 of aforesaid
Clerk’s Office. (Exhibit A letter of W. R. Johnson dated
September 3, 1992 attached).

4. The right of way reservation was ingress to Parcel
B which included the entire 129.5 acres.

S. Inquiry was made to Hanover’s planning staff
regarding the proposed subdivision resulting in a letter from John
H. Hodges to William F. Goodfellow dated August 30, 1993 relating
to the add on provisions. (Exhibit B attached hereto.)

6. Oon June 17, 1994, application was made for approval
of the Mentz subdivision resulting in a disapproval dated July 22,
1994. (Exhibit C attached hereto.)

7. on August 12, 1994, the request for approval was
resubmitted (Exhibit D) and this resubmitted application and plat
was disapproved on September 8, 1994. (Exhibit E attached.)

8. The reasons for disapproval are not properly based
on the ordinance and are arbitrary and capricious and the County
is now estopped from asserting that there are two separate parcels
of land sought to be served Sy the access road when the County
required that the parcels be joined before approving a conveyance
of the servient tract now owned by Auerbach.

9. The parcels are assessed as one for tax purposes.

Petitioners’ request the Court to reverse the County’s
action and require approval of the subdivision plat.

' H. C. MENTZ

and
PAMELA M. MENTZ

0f/ Couns&l



Andrew J. Ellis, Jr., VSB No. 9078
MAYS & VALENTINE ”
P. 0. Box 1122

Richmond, Virginia 23208-1122

(804) 697-1200
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VIRGINIA:
HANO COUNTY
IN THE CIRCUIT COURT OF R FCEVED and'or FITED
H. C. MENTZ ) R I 2
and ) re e e
PAMELA M. MENTZ, ) ) CLTRRC 77
Plaintiffs, ; HANOVER (_L.(.Llf LUURI
) Case No. 425-94
)
COUNTY OF HANOVER, )
Defendant. )
ANSWER

The County of Hanover, Virginia, a political subdivision of
the Commonwealth of Virginia, by counsel, for its response to the
Appeal From Decision of Subdivision Agent, represents to the Court
the following:

1. The Defendant is without knowledge as to the allegation
of paragraph 1 of the Appeal, regarding ownership of the real
estate in question, and does not admit or deny the allegation that
H. c; and Pamela M. Mentz are the owners of a tract of 129.5 acres
of land.

2. The Defendant denigs the allegation of paragraph 2 of the
Appeal that the parcel of land of 129.5 acres is served by an
easement for ingress and egress reserved in a deed recorded in Deed
Book 972, page 340, in the Clerk’s Office of this Court.

3. The Defendant denies the allegation of paragraph 3 of the
Appeal that it "required" two parcels of real estate to be
combined, or that the County took any action "approving" a
conveyance ‘in this matter. A ‘representative of the Defendant

informed a representative of William Goodfellow that a proposed

6



scenario for dividing 2.578 acres off from a 10 acre parcel would
be acceptable if the remaining 7.422 acres were added to another
parcel and not used to create an additional 1lot.

4. The Defendant denies the allegation of paragraph 4 of the
Appeal that the easement for ingress and egress reserved by Mr. and
Mrs. Henfz in a Deed recorded in Deed Book 972, page 340, provides
access to a tract of 129.5‘acres.

5. The Defendant admits the allegation of paragraph 5 of the
Appeal that the letter from John H. Hodges to William F.
Goodfellow, dated August 30, 1993, was the result of inquiries made
to the Defendant’s Planning staff. |

6. The Defendant admits the allegations of paragraph 6 that
application was made for approval of a subdivision, and that the
application was disapproved. '

7. The Defendant admits the allegations of paragraph 7 of
‘the Appeal that there was a resubmission of the subdivision
application and that the application was disapproved.

8. The Defendant denies that the disapproval was arbitrary
or capricious and denies that the doctrine of estoppel is
applicable, in any way, to this proceeding. The Defendant denies
that the Defendant "required" that any parcels be joined, or that
there was any "approval" of a conveyance. The disapproval of the
subdivision applications was based on the failure of the applicant
to comply with ordinance requirements.

9. The Defendant denies that there is a parcel assessed in

the name of H. C. Mentz and Pamela M. Mentz, containing 129.5

",v‘ ., \
1 9 L ,/'
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acres, listed in the Hanover County Land Book, for tax assessment
purposes, and denies that this fact has any relevance to this
proceeding.

10. The substantive issue of this Appeal is the question of
the extent of the property rights retained by Mr. and Mrs. Mentz in
the deed referred to above. That issue is to be adjudicated in

another case filed in this Court, styled H. C. Mentz and Pamela M.
Mentz v. David Auerbach and Susan C. Ortmann, Chancery No. 423-94.

To provide for efficient use of the Court’s resources, the
Defendant, by counsel, requests that this Court proceed with
adjudication of that declaratory judgment action. Adjudication of
- that suit will eliminate the need for litigation of this Appeal.

For the reasons stated above, the Defendant requests that the
Court dismiss this Appeal.

HANOVER COUNTY, VIRGINIA

hxjif\\dﬂ%xAKAnkﬂj\ By Counsel

Sterling E. Rives, III
County Attorney
A. Lisa Barker '
Senior Assistant County Attorney
Hanover County Attorney’s Office
P. O. Box 470
Hanover, Virginia 23069
(804) 537-6035

TE OF V.

I hereby certify that a true copy of the foregoing Answer was
mailed, postage prepaid, this 8th day of November, 1994, to Andrew
J. Ellis, Jr., Esq., Mays & Valentine, P. O. Box 1122, Richmond,

Virginia 23208-1122.

Llsa Barker

G



VIRGINIA:
IN THE CIRCUIT COURT OF HANOVER COUNTY

HUBERT.C. MENT2
PAMELA M. MENTZ

PLAINTIFFS,

v. Case No. CH 425-94 -
aedlos Fnrn
COUNTY OF HANOVER . RECEIVED andlo
DEC 1 9 1994
DEFENDANT L
cLLR .~ 1 CassRT

PETITION TO INTERVENE HANOVIR Cirttt

David Auerbach and Susan C. Ortmann (the "Petitigne;s?),
pursuant to Rule 2:15 of the Supreme Court of Virginia,
respectfully Petition to intervene in the above styled case on the
grounds that:

1. Hubert C. Mentz and Pamela M. Mentz, (the "Plaintiffs")
have filed a Motion for Declaratory Judgment in this Court against
the Petitioners, styled as H.C. Mentz and Pame M. Ment
Plaintiffs, v. David Auerbach and Susan C. Ortmann, Defendants,
Case No. CH 423-94, alleging conspiracy, slander of title and
other tortious acts by the Petitioners against the Plaintiffs, all
allegedly arising from an easement Petitioners granted the
Plaintiffs when the Plaintiffs sold property to the Petitioners.
The Plaintiffs seek an injunction, damages and other relief arising
out of these allegations.

2. Plaintiffs allege in their Motion for Declaratory
Judgment, inter alia, "[t]lhat an actual antagonistic agsertlon of
right exist between these parties as to the interpretation of [an]
easement." :

3. Plaintiffs made application with Hanover County for
subdivision approval. Both the Plaintiffs’ and the Petitioners’
views on the scope of the easement were requested by and provided
to representatives of the Plaintiffs and to Hanover County.

4. Hanover County disapproved the application. The
disapproval of the application by Hanover'County“yas‘predlcated, in
part, on Hanover County’s interpretation of restrictive lgngpage in
the deed from the Plaintiffs to Petitioners granting Plaintiffs an
easement over the Petitioners’ property, which easement also is the.
subject of the instant action.

9
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5. Plaintiffs have not exhausted their remediqg under the
applicable Hanover County ordinance f£from the .denlal of the
application for a subdivision and, thus, are pursuing an appeal in
this Court in this case.

6. Plaintiffs have filed pleading in two cases in this court
in which they allege contradictory theories for relief:

a. In the case against the Petitioners, the ?laintlffs
have alleged a conspiracy between the Petitioners and
"others" and "Hanover County officials" to deny approval
of the Petitioners’ subdivision application. However,
the Petitioners have failed to identify the "others" or
the "Hanover County Officials® by name or name the
"others", "Hanover County Officials", or Hanover County
as defendants.

b. In the instant case filed against Hanover County
appealing denial of the subdivision application, the
Plaintiffs have only alleged that Hanover County’s
"....reasons for disapproval are not properly based on the
ordinance and are arbitrary and capricious..."

7. Both of the theories of relief proffered by the
Plaintiffs can not at the same time be true.

8. The alleged statements, interpretation of the deed and
other actions alleged by the Plaintiffs are contested matters and
the evidentiary resolution of the dispute will be substantially
laid to rest when the deed in question is interpreted by this Court

in consideration of the Plaintiffs’ appeal for denial of the
subdivision application.

9. The Plaintiffs are requesting an Order from this Court to
interpret the language in the Deed concerning the extent of the
easement and to obtain relief which may or may not be granted in
their appeal action pending before this Court.

10. The Plaintiffs’ filing of the action against Petitioners,
the Plaintiffs forces the Petitioners to personally defend against
allegations that they are responsible for the denial of the
application by Hanover County.

11. Petitioner’s Motion for Declaratory Judgment refers to
other occurrences and statements by the parties in connection with

the easement, events which, if they occurred, have already
occurred. '

12. Declaratory judgments .are intended to supplement rather
than to supersede ordinary causes of action. Preventive relief is
the moving purpose. Therefore, the Plaintiffs should be compelled
by this Court to exhaust their remedies under the Hanover County

2
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Ord;nance and proceed in this case against Hanover County for
relief from an official ruling by Hanover County that has already
occurred rather than against the Petitioners for alleged actions,
if they did occur, also have already occurred and are properly
pursued as a law action.

. 13. The Petitioners have a right and interest to protect in
seeking the completion of the appeal process in this case prior to
their having to defend as a private litigant the denial by a
governmental entity of a subdivision application, a denial over
which they had no control. .

WHEREFORE, your Petitioner pray that the court enter an order
allowing the Petitioners to intervene in this case for the purpose
of seeking an expedited conclusion of the appeal process to avoid
duplicate and unnecessary expenses and hardship in defending
themselves against a Hanover County administrative decision in
which they have no official involvement.

DAVID AUERBACH
SUSAN C. ORTMANN

B,CL«L;T?‘Y)C’@%

Of Cowurisel

Charles J. McCall, Esq.

VSB 17022

Attorney for Petitioners

5104 W. Village Green Drive
Suite 105

Midlothian, Virginia 23112-4851
(804) 744-0300

c:\wpS1\data\auerbach. Re\interven \petition. Int



VIRGINIA:
IN THE CIRCUIT COURT OF HANOVER COUNTY

H. C. MENTZ )
and )
PAMELA M. MENTZ, ; .
Plaintiffs, )
) ;
v. ) case No. 425-94 Q?Q
)
COUNTY OF HANOVER, ) o &
) N o F
Defendant. ) oé" S &
<§Q' 1 TR
A V§ s G’)
PLAINTIFFS’ ANSWER ¢ CF
TO PETITION TO INTERVENE < S

Hubert C. Mentz and Pamela M. Mentz, by co:sgﬁl, for
their Answer to the Petition to Intervene filed by pa¥id Auerbach
and Susan C. Ortmann state unto the Court as follows:

1. The allegations contained in Paragraph 1 of the
Petition to Intervene are admitted except for the fact that all
the allegations alleged in the case styled Mentz v. Auerbach,
Chancery No. 423-94 do not arise from the easement.

2. The allegations contained in Paragraph 2 of the
Petition to Intervene are admitted. '

3. The allegations of Paragraph 3 of the Petition to
Intervene stating that plaintiffs made application for subdivision
approval are admitted, but the remaining allegations contained in
Paragraph 3 are denied.

4. The allegations contained in Paragraph 4 of the

Petition to Intervene are admitted.

iz
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5. The éllegations contained in Paragraph 5 of the
Petition to Intervene are denied.

6. The allegations contained in Paragraph 6 of the
Petition to Intervene are denied.

7. The allegations contained in Paragraph 7 of the
Petition to Intervene are denied.

8. The allegations contained in Paragraph 8 of the
Petition to Intervene are denied.

9. The allegations contained in Paragraph 9 of the
Petition to Intervene are denied.

10. The allegations contained in Paragraph 10 of the
Petition to Intervene are denied.

11. Plaintiffs are unaware of the occurrences and
statements referred to in Paragraph 11 of the Petition to
Intervene and thus cannot admit or deny the same.

12. The allegations contained in Paragraph 12 of the
Petition to Intervene appear to be allegations of law to be
determined by the Court. . .

13. The allegations contained in Paragraph 13 of the
Petition to Intervene appear to be allegations of law to be

determined by the Court.
14. Plaintiffs assert that petitioners have alleged no

legal right to permit them to intervene in this proceeding and
have asserted contradictory rights none of which is germane to the

subject matter of the subdivision appeal.

-



WHERE?ORE, plaintiffs, Hubert C. Mentz and Pamela M.

Mentz, pray that petitioners be denied the request to intervene in

this action.

H. C. MENTZ
and
PAMELA M. MENTZ

”~

7
By 6%65%2&% ;%%Z ;2
Counsel

Andrew J. Ellis, Jr., VSB No. 9078
MAYS & VALENTINE

P. 0. Box 1122

Richmond, Virginia 23208-1122
(804) 697-1200

c CATFE._OF S (&4

I hereby certify that on the‘jff_ day of January, 1995,
I caused to be mailed, postage prepaid, a true and correct copy of
Plaintiffs’ Answer to Petition to Intervene to Sterling E. Rives,
III, Esquire, County Attorney, Hanover Courthouse, Hanover,
Virginia 23069, A. Lisa Barker, Esquire, Senior Assistant County
Attorney, Hanover County, Post Office Box 470, Hanover, Virginia
23069 and Charles J. McCall, Esquire, 5104 W. Village Green Drive,

Suite 105, Midlothian, Virginia 23112-4851.

s
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VIRGINIA:

IN THE CIRCUIT COURT OF HANOVER COUNBYECETVED andior FILED

H. C. MENTZ
and .
PAMELA M. MENTZ,

1JAN 2 0 1998

Y NGy e
CLERK'S CHACE

)
)
Plaintiffs, ) HANOVER CIRCUIT COURT
) d
V. ; Case No. 425-94
COUNTY OF HANOVER, )
Defendant. )
MEMORANDUM OF HANOVER COUNTY

This memorandum is submitted to the Court by counsel for
Hanover County ("the County"), in support of the decision of the
subdivision agent disapproving a subdivision proposed by the
Plaintiffs. The disapproval of the subdivision was based on the
lack of access to the subdivision meeting ordinance requirements.
The Plaintiffs ("Mentz") have appealed that decision. The sole
issue in this appeal is the extent of the rights of Mentz in an
access easement retained by Mentz in a conveyance of real estate to
David Auerbach and Susan C. Ortmann ("Auerbach/Ortmann®) by deed
dated March 31, 1993, recorded I}pril 2, 1993, in Deed Book 972,
page 340 ("the Deed") (Exhibit A). The resolution of that issue by
this Court will be relied upon by the County in review of ans'_
subdivision applications including access derived from <that
easement.

This issue is also the subject of a related suit, Chancery No.

423-94, H. C. Mentz and Pamela M. Mentz v. David Auerbach and Susan
C. Ortmann. Because of -the interest of Auerbach/Ortmann in

determination of the nature of the retained easement, the County

15

e -«
L=



does not object to the intervention of Auerbach/Ortmann in this
suit, pursuant to the Petition filed by counsel for Auerbach/

Ortmann.

Statement of Facts
The Hanover County Subdivision Ordinance, Title III, Section

5-12 (Exhibit B), requires that all private road rights-of-way be
no less than 50 feet in width. The definition of "private road"®,
Section 2-2 (Exhibit C) requires that the right-of-way provide
"accesé” to abutting properties. In 1994, Mentz twice submitted
subdiv;sion applications to the County for approval. The County
disapproved the applications for sevéral reasons, including the
lack of the required 50-foot access. The access proposed by Mentz
to satisfy the ordinance requirement was the easement retained in
the Deed. Although Mentz has other access to the property, that
access does not meet subdivision requirements and thus, could not
be used for maximum development of the property.

In the opinion of County officials, including the subdivision
agent, that easement was not available for access to the whole
tract to be subdivided, but only to a tract of about 7.4 acres
("Parcel B"). The last disapproval, by letter dated September 8,
1994, signed by Michael E. Crescenzo, Deputy Director (Exhibit D),
is the disapproval which is the subject of this Appeal. That
disapproval came after several discussions and exchanges of
correspondence among counsel for Mentz, Auerbach/Ortmann and the
County regarding the natﬁre of the easement retained in the deed of

conveyance to Auerbach and “Ortmann. Correspondence includes:

16



1. Letter dated April 16, 1993, from Andrew J. Ellis, Jr. to
Charles J. McCall referencing the decision in Hayes v. Aquia
Marina, Inc., 243 Vva. 255 (Exhibit E):

2. Letter dated August 12, 1994, from Andrew J. Ellis, Jr.
to A. Lisa Barker (Exhibit F): aﬁd,

3. Letter dated August 30, 1993 from Charles J. McCall to
John Hodges with attached copy of a letter from Mr. McCall'to
Andrew J. Ellis, Jr. dated April 15, 1993 (Exhibit G).

The issue of adequacy of access to the proposed Mentz
subdivision first came to the attention of County officials when
engineers for Mentz submitted informal proposals for subdivision of
the property. Advice provided to Planning Department officials,
related to disapproval of the subdivision plats is included in a
memorandum dated November 9, 1993, from A. Lisa Barker to John H.
Hodges (Exhibit H). That memorandum summarizes the County’s
analysis of the issue which is the subject of this suit.’

| The Deed refers to reservation of an easement for the benefit
of Mentz for access to a property designated "Parcel B" shown “on
the hereinabove described plat" ["plat of two parcels of land drawn
by Goodfellow, Jalbert, Beard and Associafes, Inc., dated January
9, 1991, as revised on August 18, 1992%)]. The marginal notation on
that deed states "See P.B. #35, Pg. 69%. That plat (Exhibit I)
shows "Parcel B" consisting of 7.422 acres.

Sometime after recordation on April 2, 1993, and after the
Clerk sent counsel for Auerbach/Ortmann the recorded deed, another

marginal notation was made: "See PB#35, Pg.#94 for corr. plat."®

17
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The plat referred to in that notation (Exhibit J), was the same one
referred to above, but with revisions dated April 19, 1993. It
shows Parcel B consisting of approximately 7.4 acres. The plats
state that Parcel B is an "add-on parcel to the property of H. C.
Mentz and Pamela M. Mentz." The term %add-on" is one which has
traditiohally been used by Planning Department staff to refer to
boundary adjustments or other exchanges between adjoining lots,
which are exempt from subdivision requirements (and from any County
review or approval) pursuant'to the Hanover County Subdivision
ordinance. (A copy of Title III, Section 2-6 is attached as
Exhibit K). |

In response to an inquiry from william F. Goodfellow, engineer
for Mentz (Exhibit L), W. Randolph Johnson, Jr., Zoning
Administrator, had sent a letter to William Goodfellow dated
September 3, 1992, regarding the status of tax parcel 85-86
(Exhibit M). 1In that letter, Johnson stated that Mentz would be
allowed to add the 7.422 acre parcel designated as Parcel B to tax
parcel 85-89 owned by Ment:z containingvlzz.so acres, "“creating a
new 129t acre parcel." The letter further stated that the parcel
of 2.578 acres labelled Parcel A would be considered a "first
division of the entire parcel." The inquiry and the response
resulted from the apparent desire of Mentz to develop the property
(129 acres) to the maximum density using the County’s "“25-acre
Rule". That development requires use of the provisions of the
County’s subdivision and zoning ordinances exempting the first

division of a parcel from subdivision review and from the minimum

18



ten acre lot size requirement. In this case, "combination" of the
7.4 acre parcel with the undivided parcel of 122.50 acres and
treatment of the 2.5 acre conveyance as an exempt "first division®
would allow Mentz the maximum density on the property owned by
Mentz. 1In addition, because Mentz obtained the ten acre parcel
(Parcels A and B) as a division from another parcel, the
development of the 7.4 and 2.5 acre parcels (subdivided lots, less
than ten acres) would have violated the zoning and subdivision
ordinances, and the Johnson suggestion resolved that problem.

A letter from John Hodges to William F. Goodfellow, dated
August 30, 1993 (Exhibit N), further addresses the intention of
~ Mentz of providing for maximum development of the property and
states finally that recorded divisions of the entire property, in
accordance with the %"25-acre Rule" would be required in order to
assure compliance with the %“25-acre Rule".

Neither the Johnson letter nor the Hodges letter addresses
access requirements. No County official ever advised any applicant
that a subdivision application.without required access would be
approved. Such advice, in any case, would be in error and would
have no effect on the County’s ordinance enforcement or subdivision
review.

Argument

The County was provided with the positions of both counsel for
Mentz and counsel for Auerbach/Ortmann prior to a decision being
made regarding the subdivision epplications for the Mentz property. .

Mentz was advised repeatedly that further consideration would be
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given to the application for subdivision, if evidence of access
meeting ordinance requirements was provided to the County,
including documentation of a judicial determination of the broader
interpretation of the access easement. No such evidence was
provided.

Subdivision is a ministerial function and a subdivision cannot
be approved unless the proposed division meets the requirements of
applicable ordinances. Board of Supervisors v. Horne, 216 Va. 113
(1975). In this case, the application did not meet the access
requirements of the subdivision ordinance.

Counsel for Mentz makes reference in pleadings to the letter
from Mr. Johnson referring to the ccmbinat;ion of properties, and to
the tax assessment for the property (designating the 129 acre
combination as one parcel), as support for the contention of Ment:z
that the reserved easement provides access to a parcel of 129
acres. Advice of the zoning administrator relating to combination
of parcels for the purpose of development pursuant to the
ordinances does not alter the rights which were reserved in the
Deed. The designation of parcels by the Real Estate Assessor also
does not alter the nature of property rights retained in the Deed.
The language of the Deed itself is the basis for interpretation of.
the Deed, not actions or intentions precedent to or contemporaneous
with execution of an unambiguous deed. Camp v, Camp, 220 Va. 595
(1979). In this case, counsel for Mentz goes so far as to contend
that actions occurring after execution of the Deed (designation of

the property for tax assessment purposes) should determine the
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nature of the reserved access rights. Counsel for Mentz also
argues that the "combination" of properties for purposes of zoning
and subdivision compliance governs interpretation of the easement
language. The Deed is clear and unambiguous and is subject to
definitive interpretation from the text itself. The Déed limits
access to that necessary for the parcel of 7.4 acres.
Conclusion

The decision of the agent disapproving the Mentz subdivision
becausé of the failure of the proposed subdivision to meet
ordinapce requirements is correct and should be upheld.

For the reasons stated above, the County respectfully asks
this Court to uphold the decision of the subdivision agent, and to

dismiss this Appeal.
HANOVER COUNTY, VIRGINIA

e # S By counsel

Sterling E. Rives, III

County Attorney
A. Lisa Barker

Senior Assistant County Attorney
Hanover County Attorney’s Office
P. 0. Box 470
Hanover, Virginia 23069
(804) 537-6035

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Memorandum was faxed and
mailed, postage prepaid, this2.0th day of January, 1995, to Andrew
J. Ellis, Jr., Esq., Mays & Valentine, P. O. Box 1122, Richmond,
Virginia 23208-1122 and Charles J. McCall, 5104 West Village Green
Dr., Suite 105, Midlothian, Virginia 23112-4851.

A. Lisa Barker
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THIS DEED made this 31lst day cf March, 1993 between
HUBERT C. MENTZ and PAMELA M. MENTZ, his wife, parties of the
first part and DAVID AUERBACH and SUSAN C. ORTMANN, his wife,
part_ies of the second part:

HIINESSEIH:

The said parties of the first part for and in
consideration of the sum of Ten.Dollara ($10.00) to them cash in
hand paid the reccipt of which is hereby acknowledged do hereby
grant, bargain, sell and convey unto the said phrties of the
second part as tenants by the entirety with the right of
survivorship as at common law with General Warranty and English
Covenants of Title the following described property, to-wit:

ALL that certain piece or parcel of land lying
.~ and being in Cold Harbor District, Hanover
B #35 County, Virginia containing 2.578 acres and
g p. 8. being more particularly described as Parcel A

. ? on a plat of two parcels of land drawn by
P . b Goodfellow, Jalbert, Beard and Assoclates Inc.
? p dated January 9, 1991 as revised on August 18,
1992 and recorded herewith.

ff}élgf (RL& BEING a portion of the same property conveyed
0y to Hubert C. Mentz and Pamela M. Mentz, his
SQ (- wife, by Deed from Mary Jane Trimmer, also
\( known as Mary Jane Tucker Trimmer, widow,
dated February 5, 1991 and recorded February
<2 22, 1991 in the Clerk's Office, -Circuit Court

of Hanover County, Virginla in Deed Book 849,
Page 726.

The said parties of the first part hereby reserve an
easement of right-of-way 50 feet in width along the western line
" of Parcel A leading from State Route 606 to Parcel B as a means of

ingress and egress to and from Parcel B and State Route 603, said

'DBOd Fl Yo 7& '.-',‘.‘4 -
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eaaenanﬁ being shown as lying on the westerly side of Parcel A on
the hereinabove described plat.
The said parties of the first part do further grant and
convey unto the parties of thélsecond part a first right ot
(; i refusal to purchase 29:991 B consisting of 7.422 acres should tha
parties of ‘e first part sell that parcel of land.
" The parties of the first part do “ereby corre~- a
certain plat drawn by Goodfellow, Jalbert, Beard and Associatos
Inc. dated January 9, 1991 and recorded in Deed Book 934, Pa;3
6 . Clerk's Office of the Circuit Court of Hanover County, which
plat contains a description of 10 acres including Parcel A
heraeinabove described. The aforesaid plat recorded herewith ia
substituted for the plat recorded in Deed Book 934, Page €53 and
the description is corrected to refer to two parcels, A and B.
Parcel B ~-ntaining 7.422 acres is added on to the property
described in Deed Book 659, Page 707 as an add-on, not for the
{ purposes of creating additional building lots.
u WITNESS the‘tollowing signatures and seals:
Q ;

7/ Z . (SEAL)

HUBERT C. MENT

/

b . R . (SEAL)
PAMELA M. MENTZ 0
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STATE OF VIRGINIA

€332Y/COUNTY OF {ém - , to-wit:

The foregoing instrument was acknowledged before me this

/< day of , 1993 by HUBERT C. MENTZ.

STATE OF VIRGINIA

C32¥/COUNTY OF % - , to-wit:

The foregoing instrument was acknowledged before me this

/Z day of h, 1993 by PAMELA M. MENTZ.

My commission expires: 4
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§6 : HANOVER COUNTY CODE

line for the purpose of adjusting a lot boundary or combining two (2) or more lots, but
which does not involve the creation of additional building lots or the vacation of any
street, alley, easement for public passage, or other public area. For the purposes of
review and approval of a resubdivision made under this part (b), the Director of
Planning shall be the Agent.

(c) The vacation of any feature of any approved subdivision, other than a lot line, which
may be vacated under the provisions of (b) above, shall be subjected to the provisions
- of state law governing the vacation of a subdivision, (Ord. No, 82-10, § 1, 6-23.83)

LOTS

5-7 Shape: The lot arrangement, design, and shape shall be such that lots will
provide satisfactory and desirable sites for buildings, and be properly related to
topography and conform to requirements set forth herein.

5-8 Location: Each lot shall abut upon a private road reserved by the subdivision
plat.

5-9 Remnants: All remnants of lota below minimum size left over after subdividing
a tract may be added to adjacent lots, or otherwise disposed of and are allowed to remain as
unusable parcels. (Ord. No. 84-27, § 12, 9-26.84)

8-10 Septic tanhs: In private road subdivisions where septic tanks or individual
wells are contemplated and the health department determines that there are factors of
drainage, soil conditions, or other conditions to cause potential health problems, the
agent shall require the data from percolation tests be submitted as a basis for passing
upon subdivisions depending upon septic tanks as a means of sewage disposal.

PRIVATE ROADS

5-11 Alignment and layout: The arrangement of private roads in new subdivisions
shall make provision for the continuation of existing private roads in adjoining areas.
The road arrangement must be such as to cause no unnecessary hardship to owners of
adjoining property when they plat their land and seek to provide for convenient access
to it. Where in the opinion of the agent, it is desirable to provide for road access to
adjoining property, proposed roads shall be extended by reservation to the boundary of
such property. Half roads along the boundary of land proposed for subdivision may
not be permitted. Whenever possible, roads should intersect at right angles. In all
hillside areas, roads running with contours shall be required to intersect at angles of
not less than sixty (60) degrees, unless approved by the agent. All road intersections
shall have a distance of at least two hundred (200) feet between center lines.

§-12. Approach angle: Roads shall approach each other at angles of not less than
eighty (80) degrees, unless the agent shall approve a lesser angle of aproach for
reasons of contour, terrain or matching of existing patterns. The minimum width of all
private road rights-of-way shall in no case be less than fifty (50) feet in width.

Supp. No. 9
1968
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§1 HANOVER COUNTY CODE

Section 1. Purpose and title.

1-1 Purpose: The purpose of this ordinance is to establish certain private road
subdivision standards and procedures for Hanover County, Virginia, and such of its
environs as come under the jurisdiction of the Board of Supervisors as provided by the
1950 Code of Virginia, as amended. These are part of a long-range county plan to
guide and facilitate the orderly beneficial growth of the community, and to promote the
public health, safety, convenience, comfort, prosperity and general welfare. More
specifically, the purposes of these standards and procedures are to provide orderly
growth with a reasonable density of population; to provide a guide for the change that
occurs when land and acreage is reduced in area as a result of development for
residential, business or industrial purposes, to provide assurance that the purchasers of
lots are buying a commodity that is suitable for development and use; and to make
possible the provision of public services in a safe, adequate and efficient manner.

1-2 Title: This ordinance is known and may be cited as the Ten Acre to
Twenty-Five Acre Tract Private Road Subdivision Ordinance of Hanover County,
Virginia.

Section 2. Definitions.

Words and terms: For the purpose of this ordinance, certain words and terms used
herein shall be interpreted or defined as follows: Words used in the present tense
inc!ude the future, words in the singular number include the plural, and the plural the
singular, unless the natural construction of the word indicates otherwise; the word
“lot” includes the word “tract,” the word “shall” is mandatory and not directory; the
word “approve” shall be considered to be followed by the words “or disapprove;” any
reference to this ordinance includes all ordinances amending or supplementing the
same; all distances and areas refer to measurement in a horizontal plane.

2-1 Definitions adopted by reference: Such of those definitions which are set forth
in Title II [of this Appendix] that are applicable to and used in this ordinance are
hereby adopted by reference.

. 2-2 Private road: The restricted use of a specific area of right-of-way as a means
of private access to two (2) or more abutting properties which have been cut into
parcels or tracts under this ordinance.

2-3 Restrictive covenants: Those easements, restrictions, and conditions which are
made of record upon the title to a subdivision or one or more of its tracts, which are
subject to this ordinance.

2-4 Affidavit: A written statement duly signed, acknowledged and recorded by a
buyer of a tract which is subject to this ordinance, whereby the buyer recognizes the
private nature of the road or roads in a subdivision.

2—5 Road width: The total wicith of the strip of land reserved for private travel,
including roadway.

1952
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BOARD OF SUPERVISORS

cmadﬁ»; DISTRICT JOHN F. BERRY
Y COUNTY ADMINISTRATOR
A. J. KLOTZ, JR., VICE CHAIRMAN RIC .
DEPUTY COUNTY ADMINISTRATOR

e i STERLING E. RIVES; il

SOUTH ANNA DISTRICT s ES.
RICHARD S. GILLIS, JR.

ASHLAND DISTRICT
AUBREY M. STANLEY, JR.

BEAVERDAM DISTRICT HANOVER COUNTY
ELTON J. WADE. SR. P. 0. BOX 470

COLD HARBOR DISTRICT HANOVER, VIRGINIA 23063-0470

T. “JACK” WARD
J'Mgcmmcsvm DISTRICT September 8, 1994

Charles S. Gittings
Goodfellow, Jalbert, & Beard
P.O. Box 539

Mechanicsville, VA 23111

RE: Mentz Subdivision, Plat by Goodfellow, Jalbert, Beard &
Associates, dated June 17,1994, resubmitted to the Planning
Office August 15, 1994 '

Dear Mr. Gittings:

After a final review of the resubmittal of the above-captioned
subdivision, the plat has been DISAPPROVED. The following reasons
are provided:

1. In order to meet the requirement of the
Hanover County Subdivision Ordinance,
Title III, for a 50-foot easement providing
access to your subdivision you have proposed
the easement which was retained by Mentz in a
deed recorded in Deed Book 972, Page 341. The
reservation of access in that deed was limited
to.a tract designated "Parcel B" consisting of
7.4 acres, depicted in a plat recorded in Plat
Book 35, Page 69. Thus, the easement does not
provide access to all of the property being

proposed for subdivision. You have not
provided any additional information regarding
right of access. (Sections 5-12 and 6-4-
8(d)).

2. No information has been provided to indicate
if the private road names have been approved
by Richmond Regional Planning District

Commission. (Property Numbering & Street
Naming Manual, adopted May 22,1987, revised
May, 1993).

<7
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Charles Gittings
Page 2
September 8, 1994

3. The Health Department has not approved any
drainfield sites on this property at this time
(Section 5-10).

4. Note Seven is incorrect. The correct Tax
Parcel numbers should be 85-89 (part) and
85-89A (Section 6-4-2(f)).

If you have any questions, please call me at 537-6171.

Sincerely

GL.—MC%'
Michael E. Crescenzo
Deputy Director
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(804) S97-1282 11582.C01
April 16, 1993

Charles J. McCall, Esquire
5104 W. Village Green Drive, Suite 105
Midlothian, Virginia 23112-4851

Re: Auerbach v. Mentz
case No. CH2001116=00

Dear Jeff:

Without trying to belabor the easement problem between
Auerbach and Mentz, I feel compelled to respond to your letter of
April 15, 1993 so there will be no misunderstanding as to Mr.
Mentz' intentions. '

From the outset of Mr. Mentz' acquisition of the 10 acre
parcel of land which included the 0ld Church Tavern, he intended
to use a portion as a right of way to the parcel that he .
previously owned containing 122.5 acres situated generally to the
northeast of the 10 acre parcel. During the various discussions
with Mr. Auerbach leading up to the execution of a contract and
ultimately the sale of the property, I understand that Mr.
Auerbach was made aware of this intention and indeed the first
plat showed the 50 foot easement. A subsequent plat which Mr.
Auerbach refused to accept indicated the retention of a 50 foot
strip in fee.

Mr. Auerbach made application for his building permit,
and the only way that this permit was approved was for the County
to treat the 7.422 acres (Parcel B) as an add on parcel to the
122.5 acres already owned by Mr. Mentz thereby creating a new 129
acre parcel. The parties having agreed to this, Parcel A was then
permitted as an out conveyance to Mr. Auerbach. (See W. R.
Johnson's letter of September 3, 1992.) This proposal was
acknowledged and implicitly accepted in your letter of September
3, 1992 to Jeffrey 2Zwerdling, a copy of which was sent to Mr.
Auerbach. (See the first full paragraph on the second page of
your letter.) The last sentence of the deed of conveyance, dated
March 31, 1993 explicitly adds on Parcel B to the original parcel
122.5 acres owned by Mr. Mentz. This language was insisted upon
by Mr. Auerbach.

<9




- Charles J. McCe'” ' Esquire
april 16, 1993i =
Page 2

The deed reserves a 50 foot easement for ingress and
egress which is not limited in use, to Parcel B which was merged
into or added onto the 122.5 acre parcel.

The 122.5 acre parcel has been used for residential
purposes and Mr. Mentz is in the process of building his home on
that parcel. Mr. Auerbach visited that home during the contract
negotiations.

Mr. Mentz intends to develop the entire parcel into
large acreage residential lots and to use the 50 foot easement
reserved over Parcel A as a means of ingress and egress to the
property. He further intends to construct reasocnable improvements
on the easement in order to utilize this accass.

It is my opinion that Mr. Mentz is entitled to use the
easement as outlined above and that this proposed use is supported
by the case of Haves v. Aquia Marina, Inec., 243 Va. 255 to which
reference has previously been made.

Very truly yours,'

Andrew J. Ellis, Jr.

42/449
cc: Mr. Hubert C. Mentz
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August 12, 1994

A. Lisa Barker, Esquire

Senior Assistant County Attorney
Hanover County

Post Office Box 470

Hanover, Virginia 23069

Re: Mentz Subdivision - V' (o]

Dear Lisa:

This is a follow up to my letter of July 25, 1994
indicating that we would be resubmitting the above application.

Bill Goodfellow has prepared responses to Items 2
through 12 of Mike Crescenzo’s letter of July 22, 1994 and
enclosed are five revised and unsigned prints with other
documents, the mylar plats will be prepared if we obtain a
favorable ruling.

The purpose of this letter is to respond to Paragraph 1
contained in Mike Crescenzo’s letter.

We have not obtained any additional easement to the
property, but I believe that you should be aware of the
background. In 1991, H. C. Mentz and Pamela M. Mentz were the
owners of a parcel of land containing approximately 122.50 acres
situated at 01d Church. 1In order to gain a 50 foot right of way
from this property to Route 606, Mr. Mentz purchased a parcel
containing approximately 10 acres with the 0ld Church Tavern
situated partially thereon. The Deed to this property was
recorded in Deed Book 849, Page 726 in the Clerk’s Office, Circuit
Court of Hanover County, Virginia.

Mr. Mentz advertised a portion of this property for sale
and entered into a contract for sale of 2.578 acres with David
Auerbach and Susan Ortmann. Almost immediately, a personality
conflict developed between Mr. Auerbach and Mr. Mentz which
resulted in a suit for spécific performance being brought by Mr.
Auerbach and ultimate settlement through the execution of a Deed
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A. Lisa Barker, Esquire
August 12, 1994
Page 2

by Mr. and Mrs. Mentz conveying 2.578 acres to Mr. and Mrs.
Auerbach. During negotiations Mr. Auerbach was advised that Mr.
Mentz intended to develop his 122 acres and further intended to
reserve an easement across the 0ld Church property to his
property.

It developed when a building permit was applied for by
Mr. Auerbach, which was prior to the sale being consummated, that
there had been a prior division of a parcel containing the 10
acres, thereby prohibiting, under the Hanover Zoning Ordinance,
any out conveyances from the 10 acres. A solution was developed
through the planning office and memorialized in W. R. Johnson’s
letter of September 3, 1992 to William Goodfellow which
specifically provided that Parcel B, shown on the plat used in
connection with the sale, would be added on to the 122.50 acres
thereby creating a new 129 acre parcel. It was only upon this
condition that the conveyance of Parcel A to Mr. Auerbach was
approved. The County tax map has been revised and the division
line between the original parcel B and the 122 acres has been
removed.

The plat drawn by William F. Goodfellow dated January 9,
1991, revised on August 18, 1992 and recorded with the Deed of
Conveyance to Auerbach specifically provides in a note "Parcel A
is first division of property. Parcel B is an add-on parcel to
the property of H. C. Mentz and Pamela M. Mentz, Deed Book 659,
Page 707 (the 122.50 acres)." Further the Deed of Conveyance
itself specifically provides that Parcel B is added on to the
122.50 acre Mentz parcel.

The Deed further recognizes a distinction between Parcel
B as an add-on and Parcel B as the 7.422 acres in that the
easement is dedicated as access to Parcel B without any limitation
and the first right of refusal granted to Auerbach refers to
Parcel B containing 7.422 acres. ~

) Unlike the cases which have addressed restricted
easements in Virginia, there is no attempt in this instance to use
the particular easement to benefit any place other than that for
which it was originally established. The easement in this case
was established to benefit Parcel B which had been added on to and
become a part of the 122.50 acres, if not prior to the creation of
the easement, at least simultaneously therewith.

We are requesting approval of the subdivision plan
pursuant to the provisions of the subdivision and zoning
ordinances of the County which are the same ordinances under which ..
the add-on provision was dictated. The conveyance to Mr. Auerbach
would not have been approved in the first instance without
compliance with this directive. I do not understand how the
County can require one course of conduct, i.e. the add-on
provision, to satisfy one part of the ordinance, and on the other
hand, rule that course of action meaningless under another
requirement of the ordinance, i.e. unrestricted access.

I} #” "\
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A. Lisa Barker, Esquire
August 12, 1994
Page 3

If Mr. Auerbach sees fit to bring suit against us, we
are prepared to defend it.

Very truly yours,

/ eﬂc'é

Andrew J. Ellis, Jr.

)

Enclosures, Copies:

1. Johnson letter of September 3, 1992

2. Deed of March 31, 1993

3. Plat recorded with deed

4. Corrected plat (line between Auerbach and Williams)
5. Tax map

6. Five prints

42/449

cc: Mr. William F. Goodfellow (w/out enclosures)
Mr. Michael E. Crescenzo (w/out enclosures)
Mr. Hubert C. Mentz (w/out enclosures)
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CHARLES J. McCALL
ATTORNRY AT LaW
$104 VEST VILLAM GRERN ORIVE
wite 109

MIDLOTWIAN, VIRGINIA 23112-4831

(SDC3 744-0300
FAX (804) 764-6343

August 30, 1993

B

John Hodges

Director of Planning
Hanover County Virginia
Hanover, Virginia

RE: Hubert C. Menc:
and David Auerbach
_ and Susan Ortmann

Dear Mr. Hodges:
I represent David Auerbach and Susan Ortaann.

In reference to the captioned individuals and a certain parcel
of land located in Hanover County, described in attached deed from
Mr. & Mrs. Mentz to Auerbach and Ortmann, this is to advise you
that there is a dispute as to the use by Mencz of the easement over
the parcel and as described in the attached letter to Mentz.

It has come to my clients’ attention that certain peraits are
or have been applied for with Hanover County to build a roadway or
other access over the ecasement desaribed in the deed. My clients
dispute the exteat to which the easement may be improved by Mr.
Mentz, given the limitations contained in the deed for the access
to Pagcel B and the limitation on building lots, a condition
inposed by the County.

There is a pending civil dispute between the parties over this
issue and we hereby request that all applications by Mr. Ment2 or
his agents for permits pertaining to this access ecasement be denied
until this matter is formally resolved between the parties or
otherwise.

Please do not hesitate to contact me if you have any
gquestions.

ce:oly,

Charles J. c.ll
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. AG-33-1953 16°4S, FROM CHARLES J. McCALL, P.C. T0 s3ve232 P.&3

’

April 18, 1993

BY _XAX ONRLY

Andrew J. Bllis, Jr., Bsquire
Mays & Valentine

NationsBank Center

1112 Bast Main Straet

PO Box 1122 ‘

Richmond, VA 23208-1122

RE:. Auerbach v, Mentz
Cage No. CH2901116-00

Dear Jack:

Thank you for sending me a copy of the Haveg case. I car well
understand why you like the case.

Without a complete discourse on the case itself, the case is
distinguishable £rom the present situation. rirst, the easement in
Haves was initially established for a specific purpose, i.e. a
marina, and thes expanded use Was consistent therewith. 8econd, the
easenent was established without limitations on its use. Third, it

involved iaprovements, i.e. paveaent of the sasement, that the

eourt found to be reasonable.

The casenent granted to Mentz was expressly for the purpose of
ingress and egress to Parcel "B", .and nowhere else. Moreover,
Hanover County expressly limited attachmeat of Pareel “B" to
Mentz’s other property by stating that it was not for the purpose
of creating additional building lots.

' Accordingly, I can see no raason for a gravel road to Parcel

"B", auch less a paved road. I still think a little commen
courtesy by your client would go a long way.

Very truly yours,

Charles J. McCall -

CIM/mke -
ec: David Auerbach by fax

¢o\wpSiidatatacerhach . RerapecpertielllslS.oer
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.. AB-R-19 16:46 FROM CHRLES J. MeCALL) P.C. TO | sIe32  Pes
L o B

THIS DEED udo"&ﬂl am!'dqneft@ﬁ 1993 Batvun'
AUBERT C. MENTS and-PARIEATRUENEN 4 the
first part and DAVID ma lnd mw ér
parties of the second parts’

m wife,

YIZNESABIRL,

bon  *

The said parties of the first part-for and in
consideration of the sun of ‘Tan Dollars ($10100) to them cash in.
hand paid the receipt of which is hezeBy acknovledgad 4o hereby
grant, bargain, sell and corivey unto the siid-'parties:of the
second part as tenants by the entirety with the 'right of -
survivorship as at commoillav-with Genefal Warranty And Euglish
Covenants of Title the following describeéd propirty,: tosmwit:

ALL that certain piace or gmu of: land:lying °

- and being in Cold Harbor D
B #3353 county, Virgisla containing" z.sm ‘acres and™.

| PP being more particularly described as Parcel
? g on a plat OSMMJS é£-land afdwn hyn.n. ;
fa. @ Goodfellow, Jalbert, Beard and Associstes Inc

? dated January !9; 1991 as revised bri:August :I.O,

1992 and :oco:dod mwlth
BEING a pertion oz the same

property conveyed
to Nubart C. Mants and Pamela M. l!cnt:. hi-
wife, by Deed from Nary Jane '!rinci

9 known as ¥acy Jane Tucksr Trimmer dov,
datad February 5, 1991 and J "
- 22, 1991 in the ch;-k's ozﬁaﬁw £ Court

of Hanover County, Virginia in Deed Bock 849,
Page 736. .

The said parties ozmzirqtparkho:nbynmm
easement of right-of-way 50 fest in width along the western line
of Parcel A leading from State Route 606 to Parcel B as a means of

ingress and egress to and froa Parcel B and State Route 606, said
‘Deed p_¥0 77 o

AU LR ¢ ¥
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- easement being showr as lying on ths westerly side of Parcel A on

the hereinabeve described plat.

The said parties of the first part do further grant and
convey unto the parties of the second part a first right of
refusal to p;arahau Parcel B consisting of 7.422 acres should ths
parties of the first part sell that parcel of land.

The parties of the first part do hersdy correct a
certain plat drawn by Goodfallow, Jalbert, Beard and Associates
Inc. dated January 9, 1991 and recorded in Deed Book 934, Page
653, Clerk's Office of the Circuit Court of Hanover County, vhich
plat contains a description of 10 acres including Parcel A

hereinabove described. The aforssaid plat recorded herswith is

substituted for the plat recorded in Deed Book 934, Page 63) and

the description is corrected to refer to twvo parcels, A and B.

Parcel B eenuh;:l.ng 7.422 acres is added on to the property

descrided in Deed Book 6359, Page 707 as an add-on, not for the

purposes of creating additional building lots. T
WITNESS the following signatures and seals:
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STATE OF VIRGINIA
GINL/COUNTY OF thuesce -, to-wit:

The ta.:ogc.'mg instrunent was acknowledged before me this
ZLE aay of @{, 1993 by HUBERT C. MENTZ,

My conmission expires:

STATE OF VIRGINIA

COE/COUNTY OF _hmoper.  , to-wits

The forsgoing instrument was aclmevlodgd. before me this
LE day of ﬁ 1993 by PAMELA M. MENTE.
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BOARD OF SUPERVISORS

JOMN F. BERRY
3. T. “JACK" WARD, CHAIRMAN COUNTY ADMINISTRA
MECHANICSVILLE DISTRICT TOR
RICHARD R. JOKNSON
WiLLIAM T. BOLLING, VICE CHASRMAN
L 4 DEPUTY COUNTY ADMINISTRATOR
STERUNG E. RIVES, 1l
WiLLIAM C. FRAZIER
SOUTH ANNA DISTRICT COUNTY ATTORNEY
RIGHARD S. GILUIS, JR.
ASHLAND DISTRICT
R. J. KLOTZ, JA. HANOVER COUNTY File No.: TZF
HENRY DISTRICT P. 0. BOX 470
AUBREY M. STANLEY, JA. HANOVER, VIRGINIA 23068-0470
BEAVERDAM DISTRICT

ELTON J, WADE, SA.
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MEMORANDTUM

TO: John H. Hodges, Director of Planning
" W. Randolph Johnson, Jr., Zoning Administrator
FROM: A. Lisa Barker, Senior Assistant County Attorney g
'DATE: November 9, 1993
RE: Auerbach/Ortmann/Mentz

I received an inquiry from your department as to whether an
easement conveyed by Deed dated March 31, 1993, recorded in Deed
Book 972, page 340, provides access for a tract of about one
hundred acres owned by Mr. and Mrs. Mentz. That property adjoins
property formerly owned by Mentz, described as Parcel B, containing
about seven acres. The Deed which was recorded, when returned to
the attorney for Auerbach and Ortmann, included a marginal note
referring to a plat in Plat Book 35, page 69. Apparently, a
marginal note was later added by the Clerk referring to Plat Book
35, page 94. Both plats designate portions of the property as
Parcel A and Parcel B. -

In the Deed, Mr. and Mrs. Mentz reserved "an easement of
right-of-way fifty feet in width along the western line of Parcel
A [now owned by Ortmann and Auerbach] leading from State Route 606
to Parcel B [retained by Mentz] as a means of ingress and egress to
and from Parcel B and State Route 606, said easement being shown as
lying on the westerly side of Parcel A on the hereinabove described
plat [which designates a Parcel B consisting of about 7.4 acres]."
The Deed further refers to Parcel B being "added on" to the
property described in Deed Book 659, page 707 "as an add-on, not
for the purposes of creating additional building lots."®

The specific language of the reservation in the deed conveying

property from Mentz to Auerbach and Ortmann restricts access to
Parcel B as described in that Deed, consisting of about 7.4 acres.

40
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Memorandum - Page Two
November 9, 1993

Jack Ellis, who represents Mentz, has cited s Vv

Inc., 243 Va. 255 (1992) in support of the theory that although the
reservation is for access to Parcel B, the easement may be used for
all the property owned by Mentz. - That decision of the Supreme
Court involved expansion of the use of an easement, not an issue of
the description of property included in the "dominant estate."®
While certainly the argument can be made that access reserved for
Parcel B allows access to other portions of the Mentz property (and
Mr. Ellis is making that argument), I do not find any conclusive
evidence of unrestricted access to property other than Parcel B.

Of course, I have not conducted a title examination and there
may be other rights of access, including equitable rights, such as
those created by adverse possession or necessity. Any such rights
would not, absent a judicial decision adequately defining the

rights, satisfy ordinance requirements.

Please let me know if you need further information.

ALB:cdc
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TITLE III—SUBDIVISION—TEN TO TWENTY-FIVE ACRES §4

2.8 Subdivision: The division of a tract or parcel of land into three (3) or more
parts, any of which contain an area of ten (10) or more acres, but less than twenty-five
(25) acres, for the purpose, whether immediate or at some future time, of transfer of
ownership of any such parcels. The sale or exchange of parcels between adjoining lot
owners where such sale or exchange does not create additional building lots shall be
exempt from the provisions of this ordinance. The division or partitioning of land in an
estate by court order or by the heirs of the original owner shall also be exempted from
the provisions of this ordinance.

2.7 Tract: A parcel of land with an area of between ten (10) and twenty-five (25)
acres. :

Section 3. Administration.

S-1 Administrator: The agent appointed by the board of supervisors is hereby
delegated to administer this ordinance. In so acting, the agent shall be considered the
agent of the governing body and approval or disapproval as though it were given by
the governing body. In the event the agent is not the commission, the agent may
consult with the commission on matters contained herein.

3-2 Duties: The agent shall perform its duties, as regards subdivision and
subdividing in accordance with this ordinance.
3-3 To consulit: In the performance of its duties, the agent may call for opinions or

decisions, either verbal or written, from other departments in considering details of any
submitted plat. )

3-4 Additional authority: In addition to the regulations herein contained for the
platting of the private road subdivision, the agent may, from time to time, establish
any reasonable additional administrative procedures deemed necsssary for the proper
" administration of this ordinance.

Section 4. Procedure for making and recording plats.

4-1 Platting required: The owner or developer of any tract of land situated within
Hanover County who subdivides the same into a private road subdivision shall cause a
plat of such subdivision, with reference to known or permanent monuments, to be made
and recorded in the office of the clerk of the Circuit Court of Hanover County,
Virginia. No such plat of subdivision shall be recorded uniess and until it shall have
been submitted, approved and certified by the agent in accordance with the regulations
set forth in this ordinance. No tract shall be sold in any such subdivision before the
plat shall have been recorded.

4-1.1 In the event a plan for subdivision is disapproved by the agent, the
subdivider may appeal to the circuit court as provided in section 15.1-475 of the Code
of Virginia. .

4-2 Draw and certify: Every such plat shall be prepared by an engineer or
surveyor duly licensed by the State of Virginia, who shall endorse upon each plat a
8Supp. No.9
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THIS DELD, mady this 14th day of auyust, 13.1, by and
hotwecn Edward P. Simpkins, Jr., Spucinl Coemissloner as . I

hereinaftor mentioned, party of the first part, and Mary Jane

Tucker Trimmer, party of the sccond part,

WITHNESSETH,

WIEREPS, on the 2nd doy of mg;ut. 1961, the Circuit - J
Court of Hanover County, by 8 decree entorad in a certain cause
thon depending on the chancery side of said court betwacun l;l‘a‘g;.l
E. Tucker ot als, complainants, and Thomas Dusne Tucker et al,
defendants,allotted and confirmed to Mary Jane Tucker Trimmer
3 certain parcel of rcal cstate hereinafter described and direct-
cd the said Mery Jane Tucker Trismer within ten days from the
datc of said decree to deposit l;. The Tri-County Bank, Mecharte-
ville, Virginia, to the credit of the court ;u this cause, the
sum of $8086.01 and to take the bank's receipt for said sum
and deliver the same to Bdvard P. Simpkins, Jr., w;lo was also
by sazid decree appointed a special commissioner and orderud
and directed as such to prepare, cxecute and deliver a good
and sufficient deed conveyiny to Mary Jane Tucker Trimmer with
special warranty, subject to the dower of Maria E. Tucker, the
parcel of land hentna!tc:r described; and,

WHEREAS, Mary Jane Tucker Trimmer has deposited the sum
of $8086.01 in The Trl-f.‘ount‘y bank, ncehanleivllle, Virginia,
to the credit of the court in this cause and has delivered the
Feceipt evidencing said deposit to the undersigned, all in

8ccordance with th.: decree entered on August 2, 1961;
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NOW, TIEREFORE, for and In considcration of thu promises
and of the said sum of $6086.U1 paid by thu sald Mary Janc
Tucker ‘Tricmcr in accordance with the terms of tlw. decree of
Aq;:m-t 2, ‘i%l. in this cousc at and beforu the scaling and
dc.llvcry of this deced, the receipt whereof is hercby acknow-
ledged., Edward P. Simpkins, Jr., Spucial Commissivnur as afore-
said, pursuant to said decree, doth grant, bargain, sell and
convey unto the said Mery Jane Tucker Trimmcr subject to the
dowor of Maria E. Tucker as widow of St. George Tucker, the
parcel of land above referred to and more particulasrly described

as follows:

All that certain tract, pliece or parcel of real
estate with all improvements thereon and appurtenances
thereunto belonging, lying and being in Henry District,
Hanover County, Virginia, near 014 Church, containing
32 acres, more or less, which property is bounded on
the north by the right of way of the old Richmond-

- . ° ** Rappahannock River Railway, on the east by the
property now or formerly of C. W. Elliott and B. B.
Williams Estate, on the south by the main county road
running from Richmond to Old Church, and on the west
by the county road running t:om stated lut-mnuomd

zoad to lughvay 360, i ‘ N
8eing the same property conv‘j‘ d to Jt ' deorge ,'Neker A

by J. M. Ruffin and others, Trustees of Immanuél
Church, by deed dated November 27, 1925, and recorded
april 25, 1938, in Deed Book 107, at page 13 in the
Clerk's Office of the Circuit Court of flanover County,

.. . axcepting therefrom a parcel of land containing 24
scres conveyed to John Beal, Jr. and Mary Atkins Beal,
his wife, by the widow and heirs of St. George Tucker by
deed dated April 1, 1950, and recorded April S, 1950, in
Deed Book 137 at page 287 in the Clerk's Office of the
Circuit Court of flanover County, Virginia.

", "

This deed I8 exccuted on behalf of Mary Jana Tucker Trimeer,

Sarah Mountcastle Tucker, Thomas Duane Tucker and Marlia Lena

Tucker.
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WITHESS the following signature and seal:

Specidl Commiglioner
STATE OF VIRGINIA,

CITY OF RICIMOND, to-wit:

I, Elsic Ernest Wattinger, a Notary Pul.-;ue in and for
the City and State aforesaid, do certify that-&’uxd P.
Simpkins, Jr., Specisl Cormissioner, whose name is signed to
the foregoing writing bearing date on the 14th dayof August,
1961, has this day acknowledged the same beforc me in my City
aforesaid.

Given under my hand this 2/ day of August, 1961.

My commission expires April 30, 1963.

otary Public
Vieginie: Henover Couaty, tn.wit

\. f day ot Qlirgacnss 196/ .o
Iy ; Tia.... o . .2 M. the toregoing
weiting was presented and admitted to
reconit, temicthier wilth the anpesed certe
iiate of mkaonlediement end recorded
in v ook N!k.-d‘-;_.
omze €5
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LAST WILL AND TESTAMENT
orF
SHIRLEY V. TRIMER, JR.

1, SIUIRLEY V. TRIMER, JR., of the County of llanover, State of Virginia,
being of sound and disposing mind and memory and over the age of eighteen
(18) ycars, do hercby make, publish and declare this to be my Last 12111 and
Testannt, hercby revoking all former wills and Codicils heretofore made by me.
ARTICLE I
I direct my Exccutor, hereinafter named, to poy as a cost of the
administiration of my estate all my just debts, expenses of last illness and .
funeral oxpenses, including the acguisition of burial plot, markers and
cngraving, all cstate and inheritance taxes upon or with respect to any
property which is roguired to be included in my gross estate for such tax
purposes. I also direct that my Executor shall not require that any part of
suclt tazes be recovered from, paid by, or apportioned emong the recipients
of or lhose interested in such property. ‘
ARTICLE II

1 givo and bequcath as a specific bequest the sum of TEN TIOUSAND DOLLARS

*($10,000.00) to SHIRLEY AMANDR TRIM4ER, my daughtt_at, if she survives me.

ARTICLE 111
1 yivo ond bojucath as a specific boquest the sum of ONE THOUSAND DOLLARSG
($1,000.00) to the Trustees of IMMANUEL EPISCOPAL CHURCH, located at 0l
Church, Virginia, with dircctions that this boguest be used by the Trustees
solely for the up keep and maintenance of the comatery of the said church.

-
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ARTICLE IV
All the rest, residue and rorainder of my estate, real, persondl or
mixcd, of whatsoover kind or noturc and howsoever situated, 1 give, dovise
o) breprath (o ny wife, MARY JANE TRIMMER, if living, in feo sinple and
absolulely to the express exclusion of all other persons whather now born or'

born harcalter.

ARTICIE V
In the event my wife, MAIY JANE TRIMER, predeccases mo, then I give
and boprath my entire Residuary Estate to FOBERT P. BEAVER, Trustee, to be
held, mhlnlsl‘er:ed and disposcd of by my Trustee for the benefit of my
daughter, SHIPLEY NNDA TRIMER, upon the following trust:
A. So long os my daughter, SHIRLEY AMANDA TRIMMER, is living and under
the agt of Fifty (50) years, my Trustee shall maintain the trust fund. The

g e
:;17).
. l‘\l\.'/

trust. fuwrl, inclwling personal property and real estate that I may own at the
time of my death which is part of my Residuary Estate that becomes a part of
U truzh. fud, my Trustee shall have the right in his sole discretion to s.el.l
any of U property held in trust at any time for such price as my Trustee

in his uncontrolled discretion shall deeh reasonable and the net proceeds of
said sale or sales shall became a part of the trust fund. 1In addition, my
Truslee in his sole discretion shall be permitted to convey my real estate
known an "Rockeotts”, located in llanover County, Virginia, to my daughter,
SHIPLEY AMANDA TRIMMER, if my daughter desires same and my Trustee believes

it o b~ {n hor best interest to-make such conveyance, but my Trustee is mot

roqiret to do ro,

Steome ee I° 0 neem
Vw89 fam

e B. while said trust is being so held, my Trustee shall pay quarterly
e v |IOF coch yoar so much of the income and principal of the trust fund as my

Trustee in his uncontrolled discretion shall deem necessary for SHIRLEY NIANDA

008 0 ttnent Nl 9TNY
EETIERTE N

MUIMSR': goneral welfare and comfort, meaning support, maintenance, *education
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and mexdical expenses., ~

C. Upon SUINEY AMANDA TRIMER attaining the age of Fifty ycars (50),
the trust as then constituted shall be paid over and delivered to my daughter,
SULRLEY NW\WNDA TRIMMER, and the trust tenninated.

D. In tho event that my daughter, SHIRLEY AMANDA TRIMER, dies before
she atlains Fifty (50) years of age, upon her death, tha trust shall terminate
and the trust as then constituted shall be paid over and dolivered to THOMAS
DUANE TUCKER and MARIE LENA TUCKER FERGUSON, in equal shares, share and
share alike. In the event one of those persons is decoased, the entire
balanco of the trust shall ba paid to tha survivor.

ARTICLE VI '

1 do hercby appoint MARY JNME TRIMMER as Executor of this my Last Will
and Teatament, and I direct that ghe be allowed to qualify as Executor
without: being roquired to give security on her bond and that an sppraisal of
ny esUite be waived.

Should the named Exccutor predecease me or if she refuses to accept
the sprointment or is unable to accept before or serve after her qualification,
then 1 do hereby nominate and appoint FOBERT P. BEAVER, as Executor, and I
dircct that he be allowed to qualify as Executor and be required to give
security on his bond and that an appraisal of my qstate be waived.

In the event my wife, MARY JANE TRIMMER, predeceases me and the trust
herein ercated is necessary, then I direct that my Trustee, upon his
qualification, post surcety bond, however, no sppraisal is roquired.

Gimuld the named Trustoe prodecease me or if ho refuses to aceopt the
appoinumnt or is unable to accept before or serve aftar his qualification,

-3
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then 1 do hereby naminate and eppoint ELMO G. CROSS, as Trustee, and I direct
it Iee In2 o)jowd Lo qualify an Teustee and be roquired to ylve sccurity on
his boid and that an approisal of my estate be waived.
AR]'ICLB \284

For the purpose of c.;nrrylng out all of the pmvisioté of this Will,
inclwling anmd making any and all dlstr.lh;xtion herain provided, in addition
to all other powers granted by low, I hereby give and grant to my Evecutor and
Trustee all of the powers set forth in Section 64.1-57 of the Code of Virginia,
as now in force and effect, and 1 do hereby incorporate by this reference to
said Stntute all of the powers therein set forth, which are hereby made a part
of this Will to the same extent as if expressly recited herein.
It YNTMSS VAIEREOF, I have hereunto set my hand and seal to this my Last
VILL ol Tostamont, this 2.3 day of £PeLjfues C= ' , 1988,

\./Lghn/c'_/i './/;ll u 3-ds & /g/l (SEAL)
riey '

te, the undersigned, do hereby certify that SHIRLEY V. TRIMMER, JR., has
signcd, sealed, acknowledged and declared the foregoing paper as and for his
Last will and Testament in the presence of us, two carpetent witnesses, who,

in his presence, at his request, and in the presence of each other, all
present. logether at the same time, have hereunto subscribed our names as

alLest i) witneanes, this .;ja[ day of (2 M? ‘“'!ii , 1988,
Hdl(; N L "LF___QLZLC\’.{'_J___ _R_LC.LMIXMLILL&_J_
mc‘.ﬁ%}&&%&%e_—_
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STATE OF VIRGINIA
SXRAITY/CITY OF __ RICIMOND s to-wits -

lefore me, the undersigned authority, on this day personally sppearcd
SIRLEY V. TRIMMER, JR., CYNTHIA D. PAIKER and
s known to me to be the testator and the

__DEPINA Y, MATZANIAS

witnennns, rospectively, winse nomes are signed to the foregoing Will and
all of these porsons being by me first duly sworn, SHIRLEY V. TRIMMER, JR.,
the testator, declared to me and ho the witnesses in my presence that said
instruwent is his Last Will and Testament and that he had willingly signed
and exccuted it in the presence of said witnesses as his free and vbhmtary
act for purposes therein expressed; that said witnesses stated before me that
the l'.otcgolng Will was executed and acknowledged by the testator as his Last
Vi11 arl Tostament in the presence of said wlt:rmses who, in his presence
ol al. his request, and in the presence of each other did subscribed their
nancs Uerolo as attesting witnesses on the day of the date of said Will,
and that the testator, at the time of the execution of said will, was over
the aye of eightcon (18) ycars and of sound and disposing mind and movory.

s P .
AZ,}A £/ /tc‘/ 4 ..//'lt 22304 S A
d 7 Testator o

tness
: X ,
L tnels
giinoribed, sworn nmd acknowlodged beforo me by SHIRLEY V. TRIMMER, JR.,

tho tostator; subscribed and sworn before me by _ CYNNIIA D, PARKER

amd DESPINA Y. MATZANIAS . witnesses, this _23rd day of
Nugust , 1988,
My cemission cxpiress _ 2-20-89
Lja(ﬁcmq A 4%
-J-
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VIRGINEA: . -~

IN INE CLERK'S OFFICE OF THE CIRCUIT COURT OF NANOVER COUNTY
Aupust 28, 1989

A paper wrliting dated August 23, 1988, purporting to be the
last will and testement of Shirley Virginus Trimmer, Jr., 8/k/a
Shirley V., Teimmer/ Sreccosed, who died August 14, 1989, was this
doy presented to the Clerk, in his office, and offered for probate
and hoving been fully proven by Cyntﬁia.o. Parker and Despina Y.
Matzanlas, witnesses, who appeared before Bobbi B. Powell, Notary
rublic, on August 23, 1988, pursuant to Section 64.1-87.1, Code of
Vicginio, as omended; thereupon, the said paper writing bearing
dnte of August 23, 1988, {s admitted to probate and Ordered to
be recorded as the true last will and testament of Shirley Virginus
Tr Lesneer, Je., a/k/a Shirley V. Trimmer,ﬁggteased.

On motion of Mary Jane Trimmer, the Executor named in the
vill, who made oanth as the law directs and entered into a bond in
the penalty of Four Hundred Five Thousand ($405,000.00) Dollars,
but uithout surety, none being required of her, which bond beinz
signed, sealed and acknowledged by the obligor, therein, is
Ordered to be recorded.

Certificate is gronted the said Mary:Jane Trimmer, as
txecntor of the will o[.Shltley Virginus Trimmer, Jr., a/k/o
Shirley V. Trimmer, Jr., deceased ) .

1t is ORDERED that the Exccutor of the will of Shirley Virgi

Telwmer,Jr., n/k/a Shirley V. Trimmer, Jr., deccased, [ile an

{nventory with the Commissioner of Accounts of this Court.
Y. PR TESTEt Richard L. Shelton, Clerk

"
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THIS DEED, made February S,” 1991, by and between MARY
JANE TRIMMER, a/k/a Mary Jane Tucker Trimmer, widow, herein
called Grantor, and HUBERT C. MENTZ and PAMELA M. MENTZ,
husband and wife, herein called Grantees.

WITNESSETH:

That {n consideration of Ten Dollars ($10.00) and other
valusble consideration, the receipt of which is hereby
acknowledged, the Grantor hereby grants and conveys with
General Warranty and with English Covenants of title except as
hereinafter get forth unto the Grantees, as tenants by the
entireties with the right of survivorship as at common law,
the following described real estates

ALL that cettaln lot, plece or parcel of 1land, with All
improvements thereon and appurtenances thereto belonging,
lyin? and baing in Cold Harbar Distr

virginia, containing(10,0 acred Fronting along .

northern 1ine of virg x~-8t¥té Route 606 and more
particularly described as follows: .

Commencing at a point .arkin? the center line of Virginia
State Route 606 which point is approximately 775' East of
the center line of Virginia State Route 628; thence N 14
degrees 56 minutes S6 seconds E 1621.17° to a rod marking
the southernmost line of property now or formerly owned
by Beal; thence N 63 degrees 05 minutes 32 eecond E
300.96' along a fence to a pipe found in the southern
line of property now or formerly owned by Beals thence 8
12 degrees 02 minutes 12 seconds W 1093.97' to a concrete
monument at a fence corner; thence 8 17 degrees 57
minutes 22 seconds W $82.79' to a ‘point approximately
1.56' from the corner of a two-story frame dwelling:
thence S 2 deyrees 15 minutes 42 seconds W 86.54" to a
point in the center line-of Virginia State Route 6063
thence westwardly along the center line of said road with
a curve to the left, esaid curve having a radius of
525.00° and a length of 40.38' to a point; thence along a
curve to the left, said curve having a radius of 1420.68
feet and a length of 221.38' to a point in the center of
said voad; thence S 86 degrees 30 minutes 55 seconds W
14.24' to the point in center of said road, the point of
commencenment., -4 .

BEING a part of a 32 dcre, more or less, .parcel conveyed
to Mary Jane Tucker Trismer by deed from Edward P.
Simpkins, Jr., Special Commissioner, dated August 14,
1961, and recotded August 24, 1961, in Deed Book 209 at
Page 612 in the Clerk‘s Office of the Circuit Court of
flanover County, Virginia. By deed of record in Deed Book
209, page 615, Mary Jane Tucker Trimmer and Shirley V.
Trimmer, Jr., her husband, conveyed unto Shirley V.
Trimmer, Jr., an undivided one-half interest in the
aforesaid property, subject to the dower of Maria E.
Tucker, widow of St. George Tucker. The said Shirley V.
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Trimmer, Jr., (a/k/a Bhirley Virginus Trimmer, Jr.), died
testate on August 14, 19689, and by hid Will probated in
witl Book 31, page 598, devised the rest, residue and
remainder of his estate (real, personal or mixed),
including his one-half undivided interest in the property
acquired in Deed Book 209, page 615, to his widow, the
said Mary Jane Trimmer. .

ARD ALSO BEING a part of a 4 acre, more or less, parcel
conveyed to Shirley V. Trismer, Jr. and Mary Jane
Trimmer, his wife, as tenants by the entirety with the
right of survivorship, by deed from James A. Rawls, Jr.,
single, dated November 9, 1961, recorded November 21,
1961, {n Deed Book 211 page 693. The said Shirley V.
Trimmer, Jr. has sincd died, and by operation of law, his
widow, Mary Jane Trimmer (a/k/a Mary Jane Tucker Trimmer)
acquired title to thie portion of the property.

This conveyance is made 'oubjece to recorded eonditlbnl.
restrictions, and easements affecting the property hereby
conveyed, '

WITNESS the following signature and seals

(SEAL)
MARY JANE TRIMMER (a a Mary Jane
Tucker Trimmer)

STATE OF VIRGINIA,

-~

(_'Qm,g.' of \linivatea . to-wits

The foragoing instrunent was acknowledged before me this

oo day of !g!:m&va 1991, by Mary Jane Trimmer
h}ia? Hary Jane Tucker Tt n;t). widow.
l uo!ta;y Pu!b:;;c . ~

My commission expiress MYyxh 3}, 1911

Grantee's Address: /Ced w. Tepd Yiales Keacl)
7Y YOV IIIN TS ), eq 33m

ot .
vmam, Hanover ¢ sy, s wdl " L
[ s () tiepp ol flee ¢ oenty and aforem l%..
oy Hrle b A I?Z.. W33 Batock L7 M. the toregols,
wrlting wna preented ae trtedd 1o pecord, (ofe anne: mn'
of acknnwlrd-neent il rrensted tn Deed Rook N0 bl A

204 108 imprawd by Reetion NS4 In i 1 ot 8.4
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tm DEZD, .made this _1__ day of Naveaber, 1961, batvesn Jemss A.

- Ravls, Jr., otuu. of Richmend, Virgints, hnlutm called “Crentor™, and

Shirley “ Trimmer, Jr., and Mary Jane Trimmar, hie vifs, ln-nlnn_u called
"Grantess”; '
EITNROSET
) . That for the eum of $0 and other good and valuadle coasiderations,
tbo teceipt vhereof is hereby acknowledged, tlu Crantor hereby grants snd

n.-'

conveys unto the Crantees, subjact to the exceptions and numdql ‘{,—' 'c‘i."'

tmttor set forth, vtth opocul ntrlaty o! title, ss tenants ‘,F‘h‘
b,
vtth the right of mrvlwuhlp a8 et common hv. the (o!lovtn)\ dn'd(zotbe

- propertys i A
L . "! i g&*

.- . .-A cortsin strip of land located in Hanover County, VI.r- Moty ,',,1

wee = 7. glois, vhich was scquired by the Richwond & Rappzhannock —t:z vl

River Railvsy Company by certsin eondemnation proeeedinge
in the Circuit Court of Hanover County styled “Richmond &
Rappehennock River Railvay Company vs. 8. 0. Southall and
bthers, Trustees of Exmsnuel Protestant Episcopal Chureh",
vhich was granted to Virginis Eloctric snd Power Company
by Bolle L. ¥, Willard by daed dated March 18, 1930, re-
corded in the Clerk's Office of the Circuit Court of said
County in Book 93, Page 409, end vhich was granted to
:Jemes A. Ravle, Jr., by Virginia Blectric snd Powar Com-
: pany by deed dated October 21, 1960, recorded in said

- Clerk's Office in Book 203, Paga 323, eaid strip of lend
bclns described in nld deed dated Karch 18, 1930, as

5 followss

“Seeond; - A strip of land 100 feet in’ vidth. 1ying 50
feet on esch elde of the center line of the formar Rich» kY
~ . wond & Rsppohannock River Rsilvay snd extending a die- e
b tance of 1740.3 foet, more or less, throughout the lands® ,,-' '
of the Trustoes of Emmanuel Protestsnt Episcopal Church,.Y
from the lends (now or formerly) of T. B, West, Trustee;,
tre on the west, to tha lands (now or formerly) of L. P. '
Phillips and others on ths cast, eontaining 4.0 lcrp. L
wore or lese, and bounded as tollmx .

Lon

..‘"

AX T P )
Beginning at a stake at survey station 748 plus 1.3 * LN
vhere tho centor line of the formor Richeond & Rappa- = 71 -
heanock River Railvay {ntersects the lina of the center ’
of the County Rcad, between the lands (now or formorly) : .

* of T. E. Wast, Trustes, and the Trustees of Eomanuel

"' . Protestant Epiecopal Church, thence on a tingent North

. 43 degrees 57 minutos Rast $60.1 feet, more or less, to
a polat of curve, thence on & 2 degree curve to the right
a distance of 702.5 teet, wore or less, to a point of *
.+ tangent, thence Horth 60 degrees Rast 477.9 feet, moras or

- less, to survey station 765 plus 54 in the dividing 1ices
between the lands (nov or. formerly) of the Trustees of
Ezmsnuel Protestant Episcopal Church and L. P. Phillips,
Caroline Phillipe, Mrs. C, R, Prench and Mrs. M. C. EBlltott."
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Gnntot excepts from this conveyence and reserves wnto the ﬂ.ntah
Electric and rovor Company, hereinafter called "co-pm ", dts successore and .
assigns,. the cloetrle 1ine lcellltln. fncluding poles, wiree, attachmonts,

ries nov located on the lsnds hede-

ground connections, equipment nnd

by conveyed.
Grantor !ﬁttl\.r excepts from the eonwylncc and raserves wato’ cu-

.: pany, {te meecuetl nul aseigns, the perpetuval tl;ht. privilege end essemant

o A S o e

-

.
-

o

‘ o! right of uy to eouottuet. opsrate snd maintain one or more linss of poles,

tovou or. oetuctnru. ap Corpany way !m tisme to tl.n dsen expedient or ad-
vl.ublc. for the purpose of tnnuttuu electric 9mr by one or more eir-
eﬁlu. including all vitn. poles, towers, attachkments, ground comnections,.
.qu!punt.l sccessories and appurtensnces desirable ln'eomctha tbo_nvlg&
(haretnafter referved to as “facilities"), ovér, upon and across the above
steip of land where & pole line ie novw located, said ﬁ.‘ht of vay being

doscribed ae follows:

Boginning st & corner comwon to Grantor'e property and

property now or formerly owned by St. George Tucker on

property row or formerly owned by L. P, Phillips and

others; thence S. 10° 10' W. 131 fest, more or less,

along the property line dividing Crantor's property

and property nov or formerly owned by L. P. Phillips

end others to a corner cosmon to Grentor'e property

and property nov or formerly owmed by St. Ceorge Tucker

on proparty nov or formerly owned by L, P. Phillipe and

others; thence 8. 60° 00' W. 433.7 feet along the prop-

erty line dividing Grantor's property end property now

or formarly owned by 8t. George Tucker to & point; thencs

wostwardly along the last-mentioned property tine, fol-

loving & curve to the left having a radius of 2814.9 feet,

an arc distance of 420 feet, more or less, to a point;

thence wootvardly 1SS feet, more oriless, through Crantor's

property to a point {n the property line dividing Orantor's

property and property nov or formerly owned by 8t. Cecorge

Tucker; thence eastwardly along the last-mentioned property
' 1ine, following s curve to the right having a radius of

2914,9 fcet, an arc distance of 610 fect, mora or less, to

-~ .4 point; thence N, 60° 00' £, 469.1 feet along sald prop-.'!

erty line to the point of boginning; as shown on the plat
warked S'Plat Showing Parcel of Land in Hanover County, Vire
ginia”, herate attached and made & pert heroof.
The facilities constructed and maintained on the essement heveby
LN
Company shall

excepted and reserved shall roul;n the propecty of Cospeny.
have the right to inepect, rebulld, remove, repalr, improve, relocste on the

.o omme - nte

c— e . —
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ecagement; and make such chfngu. alterations, substitutions, additions to or

extensions of its facilities as Company may from time. to tim deem advisable;

: all conductors shell be strung at s distance lbov; the ground of not less than

that specified by the Mational Blectrical Safety Wﬂ ia effect st the tims of
emtmeueﬂ. : H g

eo-p-ny shall at all times have the right to keep the cumae el.nr
of all bnlldlnn or nmetnru (uelpt fences), trees and cnacnmth.

Tor ?lu purpose o! mumetm. inspecting, -htllalu or oponttng
tes facilities, Corpany shall have ths right of ingress and egress over the
'und. hereby conveyed. i

i Grantes, his s and luu;u. msy use the lind within the

nn-ut for any purpose not lneomutont v!.th the rights hcuby mcpnd and
nurvcd. provided such uso coqlln with eho nqulmto of ebc !atloul
Rlectricsl uuty Code and does not interfere with or endanger the mctwc-
tion, opcutlon or waintanance of Company's helut!.u. and provided tcttlut
that any roads, strests, or reilrosd tracke hereafter constructed on the land
within the easemant shall cross the land {n such manner that the ugl; b.zwun.
the center line of any such road, etrest or railrcsd track and the northerly

and southerly boundary lines of saild !aud shall be not less than sixty degress.

Crantee may truct £ upon the land within the essemeat, but mo bufld-

ings or other etructures may be ....-‘; ted th above ground except roads,
streets snd raflroad tracks as herefnabova provided. '
- IN WIINESS WHERZOY, Jemes A. Rawle, Jr. has caused bie mams to be

signad hereto, ss of the day and year first above written.
v ! IO - ,
Yo ;

Jamae A.p Ravls, Jvi/

R oAl
NWEALTH OF VIRGINIA)
coneo ) To-witt
C1TY OF RICHHOND )

ot

o _ﬁMﬁéﬁ_. « Botary Public 1n and for the_
.

City aforesaid, in the Oo-nmnulth of Virginis, vhoss comission axpires on

o J 2. day of 7 “Acm’ , 1903, do hereby certify that Jasas A.

favle, Jnl. whose nsme Lo eigned to the foregoing deed bearing date the
gz day of 'Z’[ u,.t,,.d;. L1940, hee acknovledgad the same bu.fero -

s da o! el fot

‘Wﬁ:&ﬁttﬁm?ﬁgcﬁt‘m- v y
fa the Clerk's Olfice of the Cmnly and :
State afaresnidd the
ERAR I/ 2 S— I?é.(m &l
280, o'chivk.... A M., the forenoing
wriling was presented snd admitted to
record, topetber with the snnexed eerte

~ ifiente of acknowleditment and recorded

&k Nows2Z
et b3

Z
| Tota 2ol Clerk,

(L
Hotary Public

Sy Commissian Exrices Filiuay 12, 1883
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BOARD OF SUPERVISORS

WILLIAM C. FRAZIER, CHAMMAN JOHN F. BERRY
SOUTH ANNA DISTRICT COUNTY ADMINISTRATOR

J. T. "JACK® WARD, VICE CHANMAN RICHARD R. JOHNSON
MECHANICSVILLE DISTRICT DEPUTY COUNTY ADMINISTRATOR

wiLas T BOLLtNG
CHICKAHOMINY DISTRICT

STENUING E. RIVES, N
COUNTY ATTORNEY

RICHARD S. GRLLIS, JR
ASIHLAMD DISTRICT . .

n' :'::;o;zs. 'J':c . HANOVER COUNTY
P O BOX 470

AUBREY M STANLEY, Jn .
BEAVERDAM DISTRCT HANOVER, VIRGINIA 23069-0470

ELTON J. WADE. Sh.
LTon J | mms'm, September 3, 1992

Mr. William Goodfellow

Goodfellow, Jalbert, Beard & Associates
Post Office Box 539

Mechanicsville, Virginia 23111

RE: Division Status of Tax Parcel 85-86
Dear Sir:

In response to your request of August 21, 1992, the above-
referenced tax parcel containing 10 acres, owned by
H. C. and Pamela Mentz, is not eligible for division as represented
by your submitted plat (copy attached).

According to a deed recorded February 22, 1991, in Deed
Book 849, Page 726, Parcel 85-86 is the first division of
Parcel 85-86B which is the remainder of a 32+ acre parcel.

After review by the staff it is agreed that Mr. Mentz, who
‘'owns Tax Parcel 85-89 containing 122.50 acres which joins
Parcel 85-86, will be allowed to add on 7.422 acres which is
represented as Parcel B on your submitted plat, thereby creating a
new 129+ acre parcel.

The remaining 2.578 acre parcel which is shown as Parcel A
will be considered a first division of the entire parcel. Please
forgive the delay in my response to your request, however, if I can
be of any further assistance, please do not hesitate to phone me at
730-6171.

Sincerely,

O T D N

- W. R. Yohnson, Jr.
Zoning Administrator

/hg/johnson
cc: David Auerbach

7qx) 63
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BOARD OF SUPERVISORS

3. T. “JACK® WARD, CHAIRMAN
MECHANICSVILLE DISTRICT

JOnn F BERAY
COUNTY ADMINISTRATOR

wiLLiaM T BOLLING. VICE CHAIRMAN RICHARD R. JOMNSON

CHICKAHOMINY OISTRICT OEPUTY COUNTY ADMINISTRATOR
' STERUNG E. RIVES, It
witLiaw C. FRAZIER oy AFT

SOUTH ANNA DISTRICT

RICHARD S. GuuS, JR.

ASHLAND CISTRICT
aJKannt HANOVER COUNTY
HENRY OISTRIC P O.BOX 470
AUBREY M 'STANLEY. JR. HANOVER, VIRGINIA 23089-0470
BEAVERDAM DISTRICT

ELTON J. WADE. SA. August 30, 1993

COLO HARBOR DISTRICT

Mr. William F. Goodfellow, P. E.
P. 0. Box 539
Mechanicsville, Virginia 23111

RE: 2Zoning Inquiry 93-39, Mentz Subdivision and the
Application of the Twenty-Five Acre Rule in Regards to
Add-Ons for Adjoining Property (Tax Parcels 85-86 (part)
and 85-89), COLD HARBOR MAGISTERIAL DISTRICT

Dear Bill:

In response to a complaint received in this office regarding
the status of the proposed "Mentz" Subdivision of an approximate
129 acre tract in 0ld Church, you have provided the following
information: :

1. A copy of a Title IV plat identified as “A Plat of a
Parcel of Land Containing 25.67+ Acres of Land..."

2. "A Plat of a Parcel of Land Containing 2.035 Acres..."
The proposed first division of the 25 under the 25 Acre
Rule of "Parcel AY and a Sketch Plan of Proposed Division
of "Mentz* Subdivision dividing 129 acres into three (3)
twenty-five plus acre tracts and one (1) fifty-four plus
acre property.

In response, I would have the following comments:

1. This is to confirm your acknowledgement that the private
road construction cannot proceed without a 1land
disturbing permit. I understand that Mr. Mentz has
ceased work pending approval by the Public Works
Department. .

Note: This will also confirm the requirements of the

County Engineer for a Land Disturbing Permit and E&S Plan

are required before proceeding with Title I

construction. :
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William F. Goodfellow, P.E.

Page 2

- August 30, 1993

2.

This would confirm our understanding that the "sale or
exchange of parcels between adjoining lot owners, where
such sale or exchange does not create additional building
lots, shall be exempt from the provision of the

Ordinance." (Article 2, Section 2, Title I. Zoning
ordinance) This is understood to mean that the residual,
(approximate seven acres of Tax Parcel 85-86 (part)) can
be added to an approximate 120 acre tract identified as
Tax Parcel 85-89, and the 25 Acre Rule applies g9 long ag

- We have reviewed the proposed *Mentz"
Subdivision as a whole, and we would agree that, as
represented, it would represent no more lots than could
be achieved off Tax Parcel 85-89 under the sketch plan.
However, this sketch plan has no legal status, and the
division of 54 acresg could be into 8§ lotg instead of the
S lots you represent on the sketch.

Therefore, the recordation .of only the front 25 acre
section does not assure that the plan will be followed
regarding the remaining sections and that, in fact, the
developer’s plans could change and the overall density
would, therefore, change.

To address this concern, it is our belief that in order
to apply the 25 Acre Rule to “Parcel A" as identified,
then the remaining 25+ acre divisions and 54 acre
division must be recorded in the Clerk’s Office under the
Title IV provisions in order to assure the Staff that the
appropriate density has not been increased as a result of
the conveyance of an add-on to .the Mentz property Tax
Parcel 85-89.

Therefore, in summary, if the 7+ acre add-on (85-86
(part)) is subtracted from the 25.67 acre Parcel A, then
another 7 acres from the balance of 85-89 would have to
be added to get 4 lots in this section. Before this
office would agree that the 2.035 acre and subsequent
division of “Parcel A" (25.67+ acres) can be divided jnto

under the 25 Acre Rule evidence of the
recordation of the balance of the property in accordance
with your %“Mentz Subdivision® plan will be required.
Without this information, we could not rely on a sketch
plan as this sketch plan only has the status of a concept
as to how the property might be developed under the 25
Acre Rule, not how it actually will be subdivided. We
could not assure the complainant that the applicant has
made a good faith effort to, in fact, divide the balance
of the property as proposed.
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William P. Goodfellow, P.E.
Page 3
- August 30, 1993

I would be glad to discuss this with you further as necessary.
By copy of this letter, I am advising Mr. Auerbach and The
Honorable Elton J. Wade, Sr., of Mr. Mentz’s plans in this area and
our concurrence with those plans, subject to the recordation of
Title IV plats. ’

Very truly yours,

/jds/THH 93-2

cc: The Honorable Elton J. Wade, Sr.
Supervisor, Cold Harbor District
Mr. David Auerbach
Richard F. Wood
Richard Bartell
W. Randolph Johnson, Jr.
Michael E. Crescenzo
J. Keith Thompson
A. Lisa Barker, Esq.
-File: 2oning Inquiry
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VIRGINIA:
IN THE CIRCUIT COURT OF HANOVER COUNTY

HUBERT.C. MENTZ
PAMELA M. MENT2

PLAINTIFFS,

v. Case No. CH 425-94

COUNTY OF HANOVER .
DEFENDANTS,

DAVID AUERBACH

SUSAN C. ORTMANN

INTERVENORS.

MOTION FOR PARTIAI SUMMARY JUDGMENT

Comes now David Auerbach and Susan C. Ortmann, (the
"Intervenors"), by Counsel, pursuant to Rule 3:18 of the Supreme
Court of Virginia, and move for partial summary judgment against
the plaintiffs, Herbert C. Mentz and Pamela M. Mentz (the
"Plaintiffs") on the following grqundé:

1. 'The Plaintiffs filed a Motion for Declaratory Judgment in
this Court against the Petitioners, styled as H.C. Mentz and Pamela
M. Mentz aintiffs, v. David Auerbac d a
Defendants, Case No. CH 423-94, alleging conspiracy, slander of

title and other tortious acts by the Intervenors against the

Plaintiffs, all allegedly arising from an easement Intervenors
granted the Plaintiffs when the Plaintiffs sold property to the

Intervenors. The Plaintiffs seek an injunction, damages and other
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relief arising out of these allegations.

2. Plaintiffs ailege in their Motion for Declaratory
Judgment, inter alia, "[t]hat an actual ant#gonistic assertion of
right exist between these parties as to the interpretation of [an]
_easement."

3. Plaintiffs made application with Hanover County for
subdivision approval. Both the Plaintiffs’ and the Intervenors’
views on the scope of tﬁe easement were requested by and provided
to representatives of thé Plaintiffs and to Hanover County.

4. Hanover County disapproved the application. The
disapproval of the application by Hanover County was predicated, in
part, on Hanover County'é interpretation of restrictive language in
the deed from the Plaintiffs to Intervenors granting Plaintiffs an
easement over the Intervenors’ property, which easement also is the
subject of the ‘instant action. ,

5. Interpretation of the deed by this Court will
substantially reduce the evidence required to resolve the dispute
in both cases.

6. Intervenors allege that there is no material fact in
dispute with respect to the language in the deed, that is speaks
for itself and that it is proper for the Court to construe the
language in the deed.

WHEREFORE, the Intervenors pray that they have partial summary
judgment against the Plaintiffs, and their costs expended in this

action.

n
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DAVID AUERBACH
AN C. ORTMANN

w (Lot SMN2GY

Of Cdunsel

Charles J. McCall, Esq.

VSB 17022

Attorney for Intervenors

5104 W. Village Green Drive
Suite 105 . ,
Midlothian, Virginia 23112-4851
(804) 744-0300

CERTIFICATE OF SERVIC

I do hereby certify that a true copy of the foregoing Motion
For Partial Summary Judgment was faxed and mailed to Andrew J.
Ellis, Jr., Esq., Attorney for Plaintiffs, at Mays & Valentlge,
1111 East Main Street, Richmond, Virginia 23208-1122 and A. Lisa
Barker Senior Assistant County Attorney, Hanover County Attorney’s

Office, P.O. Box 47Q,\Hanover, Viggini? %%969 his March 10, 1995.
Z 2! 6, Sy iV ,QZ

Charles J.“M¢Call




VIRGINIA:
IN THE CIRCUIT COURT OF HANOVER COUNTY

HUBERT.C. MENTZ
PAMELA M. MENTZ

PLAINTIFFS,

v. "Case No. CH 425-94

COUNTY OF HANOVER

DEFENDANTS,
DAVID AUERBACH
SUSAN C. ORTMANN

.INTERVENORS.

ORDER

The Court having heard argument on Intervenors’ Motion To
Intervene on January 24, 1995, it is

ORDERED that said motion be and the same is hereby

GRANTED.

I ASK FOR THIS: :

ﬁ,vww 27

Charles J. 1 : Esq.

VSB 17022

Attorney for

5104 W. Village Green Drive
Suite 105

Midlothian, Virginia 23112-4851

-

(804) 744-0300Charles J. McCall, Esquire
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SEEN: én/%g{.&

s>

Andrew J. Ellis, Jr., Esqg.
Attorney for Plaintiffs

Mays & Valentine '

1111 East Main Street
Richmond, Virginia 23208-1122

A, Lisa Barker .

Senior Assistant County Attorney
Hanover County Attorney’s Office
‘P.O. Box 470

Hanover, Virginia 23069




VIRGINIA:
IN THE CIRCUIT COURT OF HANOVER COUNTY
H. C. MENTZ
and
PAMELA M. MENTZ,
Plaintiffs,
V. Case No. 425-94

COUNTY OF HANOVER,

Wt st Nl s Nt st St mt P St eut®

Defendant.

ORDER

Upon Motion by all parties, by counsel, it is ORDERED
that all discovery obtained in the case styled H. C. Mentz and

ela entz v. David Auerbach and Susan C. Ortmann may be used

as discovery herein.

ENTER: 17// 7/
,/) Judge/ //
Andrew Je. %111.i é, Jr.
Charles Je Céiiijl
A. Lisa Barker
7S



VIRGINIA:
IN THE CIRCUIT COURT OF HANOVER COUNTY

H. C. MENTZ

and

PAMELA M. MENTZ,
Plaintiffs,

V. Case No. 425-94

COUNTY OF HANOVER,

T N N Nanst Nt Nt st Vvt Ot Sugt® gt

Defendants.

PLAINTIFFS’ CROSS-MOTION FOR SUMMARY JUDGMENT

Plaintiffs, H. C. Mentz and Pamela M. Mentz, by counsel,
pursuant to Rule 3:18 of the Virginia Supreme Court, hereby move
the Court for entry of summary judgment in this matter as set
forth in plaintiffs’ supporting memorandum filed contemporaneously
with this motion.

WHEREFORE, plaintiffs request that the Court enter
summary judgment in their favor and award plaintiffs all relief
sought in plaintiffs’/’ Bill of Complaint.

H. C. MENT2

and
PAMELA M. MENTZ

By

Of Counsél

Andrew J. Ellis, Jr., VSB No. 9078
Andrew G. Mauck, VSB No. 35177
MAYS & VALENTINE

P. 0. Box 1122

Richmond, Virginia 23208-1122
(804) 697-1200

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on the ¢Q£§Z&ay of July, 1995, I
caused to be mailed, postage prepaid, a true and correct copy of
Plaintiffs’ Cross-Motion for Summary Judgment to Charles J.
McCall, Esquire, 5104 W. Village Green Drive, Suite 105,
Midlothian, Virginia 23112-4851, William B. Kerkam, III, Esquire,
Bremner, Baber & Janus, 701 E. Franklin Street, Richmond, Virginia
23219 and A. Lisa Barker, Esquire, Senior Assistant County

Attorney, Hanover County, Post Office Box 470, Hanover, Virginia

23069.

LS
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VIRGINIA:
IN THE CIRCUIT COURT OF HANOVER COUNTY

H. C. MENTZ

and

PAMELA M. MENTZ,
Plaintiffs,

Ve Case No. 425-94
COUNTY OF HANOVER

Defendants.

.

MEMORANDUM IN OPPOSITION TO AUERBACH AND ORTMANN’S MOTION
FOR PARTIAL SUMMARY JUDGMENT AND IN SUPPORT
OF PLAINTIFFS’ CROSS-MOTION FOR SUMMARY JUDG
Plaintiffs, by counsel, for their memorandum in
opposition to Auerbach’s motion for partial summary judgment and

in support of plaintiffs’ cross-motion for summary judgment state

as follows:

FACTS

In 1986, H.C. Mentz and Pamela M. Mentz (collectively
"Mentz") purchased six parcels of land situated at 0l1d Church in
Hanover County, by deed recorded in Deed Book 659, page 707; the
property was accessed by an easement to State Route 606 limited to
agricultural and personal vehicles of residents. Deed and
Easement Agreement Attached as Exhibit 1. Mentz desired to
subdivide the Property as evidenced by a soil feasibility study
prepared by Tim P. Sexton, Inc. for Mentz’s subdivision. Study
Attached as Exhibit 2. On February 5, 1991, Mentz purchased a 10

acre parcel owned by Mary Jane Trimmer that was bordered by an
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increased frontage 6n Route 606 and the 122.50 acre parcel on
another. Deed attached as Exhibit 3.

'In 1991, a plat was prepared by Goodfellow, Jalbert &
Beard, the surveyors hired by Mentz to carry out his plans.
January 9, 1991 Plat Attached as Exhibit 4. The 1991 plat divides
the 10 acre parcel into two parcels of 7.422 acres and 2.578 acres
and provides that "Parcel ‘A’ is first division of Property.
Parcel ‘B’ is an add-on parce€l to the property of H.C. Mentz and
Pamela M. Mentz DB 659 PG 707." (emphasis added).

In 1991, Mentz listed for sale the 2.578 acres of the 10
acre parcel as shown on the 1991 plat and subsequently entered
into a contract for sale with David Auerbach and Susan C. Ortmann
(collectively "Auerbach"). Before closing, Auerbach applied for a
building permit from Hanover County (the "County") as required in
the Contract. Mentz requested approval by the County for division
of the 10 acre parcel but that request was denied because there
had been a prior division of the 10 acre parcel by Ms. Trimmer
and, under the County Subdivision Ordinance, no further out
conveyances from the 10 acres were allowed. A solution to the
problem was proposed by the County as contained in a letter dated
September 3, 1992 from W. R. Johnson, the County Zoning
Administrator, to William Goodfellow of Goodfellow, Jalbert &
Beard. Letter Attached as Exhibit 5.

In response to your request of August 21,

1992, the above referenced tax parcel [85-86]

containing 10 acres, owned by [Mentz], is not

eligible for division as represented by your
submitted plat. )



According to a-deed recorded February 22, 1991
. . . Parcel 85-86 is the first division of
Parcel 85-86B which is the remainder of a 32+

acre parcel.

After review by the staff it is agreed that
Mr. Mentz, who owns Tax Parcel 85-89
containing 122.50 acres which joins Parcel 85-
86, will be allowed to add on 7.422 acres

which is represented as Parcel B on your

submitted plat, thereby creating a new 129 +
acre parcel.

The remaining 2.578 acre parcel which is shown
as Parcel A will be considered a first
division of the entire parcel.

(emphasis added). The same day, Charles McCall, counsel for
Auerbach, wrote a letter to Jeffrey Zwerdling, then counsel for
Mentz, that reiterated the County’s denial of the division of the
10 acres. Letter Attached as Exhibit 6. McCall explicitly
recognized that the County "did suggest a way in which the problem
could be resolved" =-- a single 129.50 acre parcel would be
created.

Subsequently, John Hodges, County Director of Planning,
and David Auerbach met and discussed the language that needed to
be added to the deed to satisfy the County. This meeting is
evidenced by their handwritten notes on a draft deed attached
hereto as Exhibit 7. See County Admissions Attached hereto as
Exhibit 8, Nos. 54, 57. Hodge’s handwritten notes state:

7.422 acres (Parcel B) shall be added to Deed
Book 659, Page 707, as an "add-on not for the

purposes of creating additional building

lots."
(emphasis in original). David Auerbach’s handwritten notes read:

John: 85-86 = TP# for property being divided
85-89 = TP# for property being added to
Thanks Again & Again!
Dave

-3 -
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"85-86 = TP#" refers to the taxpayer numbér for the 10 acre parcel
from which the 2.578 acres would be sold to Auerbach. "85-89 =
TP#" refers to the taxpayer number for the 122.50 acre parcel
owned by Mentz. See Exhibit 5 and County Tax Card Attached as
Exhibit 9.

On March 19, 1993, the County advised Mentz that it had
revised the tax assessment on the Mentz property as follows:

The assessment on your property has been

revised due to an acreage change. The new

value was assigned effective January 1, 1993,
and is as follows:

Account #: 022119

Parcel #: 085

Acreage: 129.872
Legal: Near Hwy. 606

Letter to Mentz from County Assessor’s Office, Attached as Exhibit
10 (emphasis added). Moreover, the County tax card was revised to
indicate that the parcels were merged to create a single 129+ acre
parcel. See Exhibit 9.

On March 31, 1993, Charles J. McCall sent a letter by
telecopier to Andrew J. Ellis, counsel for Mentz, that stated:

We have received the required information from
Hanover Count [sic] regarding "attaching"
Parcel "B" to Mentz’s other property. The
required lanquage is "7.422 acre Parcel B
shall be added to the property described in
Deed Book 659 Page 707 as an ’‘add-on, not for
the purpose of creating additional lots’."

Letter Attached as Exhibit 11 (emphasis added). Later that day,
McCall telefaxed Ellis another letter stating

I would further suggest that the language
inserted be "The 7.422 acre parcel described
as Parcel ’'B’ on the hereinabove described
plat shall be added to the property conveyed
to the parties of the first part as described
in Deed Book 659, Page 707. Said additional

-4 - 81
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shall be as an ‘add-on,’ not for the purposes
of creating additional lots."

Letter attached as Exhibit 12. All parties agreed on .the "add-on"
language and the sale occurred. The Deed, dated March 31, 1993
and recorded April 2, 1993, included the "add-on" language as
drafted and approved by the County and Auerbach (the "Deed").
Deed Attached as Exhibit 13. Five days later, on April 7, the
County approved Auerbach’s building permit.
Oon June 21, 1993, Goodfellow wrote the County and stated

that Mentz

would like to develop approximately

seventy five acres of parcel 85-89 by the

25 acre rule and Title III of the Hanover

County subdivision ordinance. This

development will include the previously

mentioned piece of land that was added-on

and the remainder from original parcel

85-86.
Letter Attached as Exhibit 14. The County preliminarily approved
the development by letter dated August 30, 1993 from Hbdges to
Goodfellow. Letter Attached as Exhibit 15. Hodges’ only concern
was that the appropriate density requirements be complied with,

and he asked Mentz to record certain divisions of the property in

-the County Clerk’s Office. Hodges recognized the "add-on" of the

7.422 acres and wrote: "By copy of this letter, I am advising Mr.
Auerbach . . . of Mr. Mentz’s plans in this area and our
concurrence with those plans . . ." (emphasis added).

Apparently upon learning that the County was planning to
approve Mentz’s subdivision plan, Auerbach’s attorney wrote the
County thé same day, August 30, 1993, and asked that "all permits

pertaining to this access easement be denied." McCall letter



attached as Exhibit 16. Only after receipt of McCall’s letter did
the County take the position that access to the 129.50 acres was
questionable. Subsequently, the County denied Mentz'’s application
primarily based on lack of access to the property. July 22, 1994
and September 8, 1994 Letters Atfached as Exhibit 17-18.
Plaintiffs filed suit against the County on the grounds
that (1) the County’s denial of Mentz’s application was arbitrary
and capricious and (2) the County should be estopped from changing
its position with regard to access to the merged Mentz parcels.
Auerbach intervened and filed a motion for partial summary
judgment to which this memorandum responds. A memorandum filed by
the County on or about January 20, 1995, in the form of a Motion
to Dismiss, is of no legal significance, and the County has not

moved for summary judgment.

DISCUSSION

The sole issue in this case is the scope of access
provided under the easement created by the Deed that transferred
2.578 acres of land from Mentz to Auerbach. Plaintiffs contend
that the easement provides them access to all 129.50 acres of
their property consisting of the original 122.50 acres and the
7.422 acres remaining from the 10 acre parcel. Defendants claim
that the easement only provides access to the 7.422 acres.
Plaintiffs’ claim is supported first and foremost by the
unambiguous language of the Deed which (1) transferred the 2.578
acres, Parcel A, to Auerbach, (2) created a 50 foot wide easement
across Parcel A to allow Mentz ingress and egress to State Route

606, and (3) created a first right of refusal in favor of Auerbach
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to the residual'7.422 acres. Most importantly for the purposes of
this case, the Deed also specifically "added-on" the residual
7.422 acres to the Mentz’s 122.50 acre parcel to create a single
parcel of 129.50 acres. e 7.422 acre cel ceased to exist
hen_the Deed was_recorded. In addition, the undisputed actions
of the parties with respect to the Deed support plaintiffs’
interpretation. of the easement ahd make clear that the County is

now estopped from changing its position.

I. The Unambiquous Lanquage of the Deed States That the Residual
7.422 Acre Parcel is "added-on'" to the 122.50 Acre Parcel to
Create A S8ingle Parcel of 129.50 Acres.

Virginia law on the interpretation of written
instruments is well-established. Whether a written instrument is
ambiguous is a question of law to be determined by the court.

Ross v. Craw, 231 Va. 206, 213 (1986). The construction of a deed
is a question for the court. 5C Michie’s Jurisprudence Deeds § 71
at 383 (1983). The whole deed should be considered in determining
the meaning of any or all of its parts. The court must read the
deed as a single document, the meaning of which is gathered from
all its associated parts when éssembled as the unitary expression
of the agreement of the parties. Id. at §§ 57, 60. A written
instrument must be construed so as to give effect to every parf
thereof. Id. at § 61; Allen v. Green, 229 Va. 588, 593 (1985).
The primary consideration in construing a deed is to determine the
intention of the parties. Poindexter v. Molton, 237 Va. 448, 450
(1989).



\

A. our Go Accomplished the .a a elbf Deed.

The Deed accomplished four specific goals of the
parties. First, it conveyed Parcel A "containing 2.578 acres"
from Mentz to Auerbach. Second, the Deed provided for the
reservation of an

easement of right-of-way 50 feet in width along the
western line of Parcel A 1ead1ng from State Route

606 to Parcel B as a means of ingress and egress to
and from Parcel B and State Route 606, said

easement being shown as lying on the westerly side
of Parcel A on the hereinabove described plat.

(emphases added).

The language of the Deed confirms Mentz’s intent to gain
access to State Route 606 "as a means of ingress and egress to and
from Parcel B and State Route 606." The scope of the easement is
evidenced by the easement being 50 feet in width. For parcels of
property greater than 10 acres, the "minimum width of all private
road rights-of-way shall in no case be less than fifty (50) in
width." Hanover County Code § 5-12. The reservation of an
exceptionally wide easement that comports with the County
requirements for accessing parcels larger than 10 acres was no
accident; it reflects the intention that the easement provide
access to all 129 50 acres owned by Mentz.

Third, the Deed created a first right of refusal in
favor of Auerbach. The right of refusal, however, only applies to
the 7.422 acres that remained from the 10 acre parcel after the
sale of 2.578 acres to Auerbach. 1In order to distinguish between

the 129.50 acres owned by Mentz, and the residual 7.422 acres, the

Deed states:

85
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The said parties of the first part do further grant
and convey unto the parties of the second part a
first right of refusal to purchase parcel B

consisting of 7.422 acres should the parties of the

first part sell that parcel of land.

(emphasis added). If "Parcel B" is merely the 7.422 acres, as the
defendants contend, then there is no need for the language
wconsisting of 7.422 acres." But under the well-established rules
of construction, no word "is to be treated as meaningless, if any
meaning reasonable and consistent with other parts of the contract
can be given to it." Foster v. Wilson, 139 Va. 82, 89 (1924).

The presumption always is that the parties have not used words
aimlessly and that no provision is merely a superfluity unless it
is plainly a repetition. 2Ames v. American Nat. Bank, 163 Va. 1,
39 (1934). Unless two provisions in a deed are irreconcilably
inconsistent, courts must assume that the parties intended both to
have meaning and give effect to both. Faison v. Union Camp Corp.,
224 Va. 54, 60 (1982). Defendants would have the court read out
the language "consisting of 7.422 acres" as mere surplusage, and
this the court cannot do. Instead, this language makes clear that
in the Deed, "Parcel B" is all 129.50 acres owned by Mentz, and
."Parcel B consisting of 7.422" acres i§ the 7.422 acres subject to
the first right of refusal..

Stated another ﬁay, defendants claim that the easement
and the first right of refusal both only apply to the 7.422 acres.
Yet the language in the easement section is different from the
language in the first right of refusal section, the former being

broader and not including the “consisting of 7.422 acres

language."
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B. IThe Deed unequivocally merges the 7.422 acre parcel into

the 122.50 acre parcel to create a single 129.50 acre
parcel.

Any doubt as to the effect of the Deed is resolved by
the language in the Deed that merges the 7.422 acres into the
122.50 acres to create a single 129.50 acre parcel. The Deed

states:

The aforesaid plat recorded herewith is substituted
for the plat recorded in Deed Book 934, Page 643
and the description is corrected to refer to two

parcels, A and B.. Parcel B containing 7.422 acres

is added on to the property described in Deed Book

659, Page 707 as an add-on, not for the purposes of
creating additional building lots.

(emphasis added).l 1In addition, the Plat attached to and made
part of the Deed states:

Parcel "A" is first division of Property. Parcel

"B" is an add-on parcel to the property of H.C.

Mentz and Pamela M. Mentz DB 659 PG 707.
Page 707 of Deed Book 659 describes the 122.50 acre parcel owned
by Mentz. Exhibit 1. The terms of every deed are to be

understood in their plain and ordinary sense. 5C Michie’s

Jurisprudence Deeds § 66 at 372.2 Therefore, the very same

instrument that created the easement and both the servient and

1 Again, the language of the Deed distinguishes between "Parcel
B" and "Parcel B containing 7.422 acres." In addition, the
language “not for the purposes of creating additional building
lots" refers to the building density requirements of the County.
See Hodges Letter August 30, 1993, Exhibit 15.

2 The word "add" is defined to mean "to join or unite so as to
bring about an increase or improvement (adds 60 acres to his land)

. « . to combine . . . to come together or unite by addition." h
Webster’s Ninth New Collegiate Dictionary (1989). Black’s Law
Dictionary defines "add" to mean "unite; attach; annex; join."
(6th Ed. 1990).
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dominant estates relétive to that easement, specifically combines
the 122.50 acre parcel and the 7.422 acre parcel into a single
parcel. |

"It is elementary that when language in a deed or other
instrument is to be construed, ‘[t]he grantor’s intention, as
expressed in the instrument, must prevail unless contrary to some
principle of law or rule of property.’" Allen V. Green, 229 Va.
588, 593 (1985) (emphasis added) citing Austin v. Dobbins, 219 Va.
930, 936 (1979). The grantor’s intent is clear -- the "7.422
acres is added on to the" 122.50 acres. The clear effect of these
provisions is that upon recordation of the Deed on April 2, 1993,
both the 122.50 acre parcel and the 7.422 acre parcel ceased to
exist; there remained but one parcel of 129.50 acres to which the
easement provides access from Route 606.

In order to properly construe a written instrument, it
is the duty of the court, as nearly as may be, to place itself in
the position of the parties, and in order to do so the court may
take notice of surrounding and attending circumstances and
construe the language used in light of such circumstances. Ford
v. Street, 129 Va. 437 (1921); 5C Michie’s Jurisprudence Deeds
§ 57 at 360 (1983). The intent of the parties to a deed must be
ascertained with reference to the circumstances existing at the
time of its execution. Allen v. Green, 229 Va. 588, 593 (1985);
5C Michie’s Jurisprudence Deeds § 64 (1983). It borders on the
incredible to contend that Méntz, who clearly intended to develop
the 122.50 acre parcel, would purchase an adjoining property that

would provide access to Route 606 necessary for development, and
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then sell a porﬁion of that property but only reserve an easement
to the residue of the 10 acre parcel and not the entire acreage.
Defendants are asking the Court to bury its head in tﬁé sand and
ignore the undisputed facts that are consistent with plaintiffs’
theory that the easement was intended to access all their
property.

II. Parole Evidence Supports Plaintiff’s Interpretation that the

¥2dd-On' Provisions in the Deed Combined the 7.422 Acres of
the 122.50 Acres to Create a Single 129.50 Acre Parcel.

Should the court find that the language of the Deed is
ambiguous, parole evidence can be admitted to clarify ambiguous
terms. Anden Group v. Leesburg Joint Venture, 237 Va. 453, 458
(1989); Allen, 229 Va. at 593. Therefore, parole evidence is
admissible to clarify the "add-on" language in the deed and the
plat. The construction of a deed dependent upon extrinsic
evidence, when the facts are undisputed, is a question for the
court. 5C Michie’s Jurisprudence Deeds § 71 at 383 (1983).

In addition, it is a familiar legal maxim that émbiguous
contractual provisions are construed strictly against their
author. American Realty Trust v. Chase Manhattan Bank, 222 Va.
392 (1981). As the undisputed facts demonstrate, the "add-on™
language contained in the Deed was drafted by the County and |
Auerbach and, therefore, must be construed strictly against them

and in favor of the plaintiffs.

A. All Defendants Admit and Recognize that the "Add-on"
Language Combined the Properties to Create a Single
129.50 Acre Parcel.

The "add-on" language was required for the division of
the 10 acre parcel. See Johnson Letter September 3, 1992 and

- 12 -
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McCall Letter March 31, 1993, Exhibits 5, 11. Therefore,
defendants are left in the absurd position of now arguing that the
properties were considered merged for that purpose (and for County
tax assessments) but not for others. They cannot, however, have
it both ways; the properties are either merged or they are not.
The County states in its Memorandum submitted to the

Court that:

Advice of the zoning administrator

relating to the combination of parcels

for the purpose of development pursuant

to the ordinances does not alter the

rights which were reserved in the Deed.

The designation of parcels by the Real

Estate Assessor also does not alter the

nature of the property rights retained in

the Deed.
Memorandum at 6 (emphasis added). This statement admits that the
parcels were combined and, as argued below, the County is now
estopped from arguing the parcels are not combined. In addition,
the County’s argument is flawed because the County did not simply
give "advice." It reguired that the parcels be joined into one
parcel before it would issue a building permit and allow the sale
of the 2.578 acres. The “advice" was‘incorporated verbatim into
the Deed, clearly reflecting the intent of the parties to create a
single 129.50 acre parcel. The fact that the County Assessor
treated the Mentz property as a single 129.50 acre parcel is
further evidence of the effect of the add-on language as is the

County’s preliminary approval of Mentz’s subdivision plans that

were based on the easement accessing all 129.50 acres.
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B. Interpretation Placed on Deed by Parties.

Finally, it is well-settled that in the case of doubt or
ambiguity as to the terms of a written instrument, a "court will
follow the interpretation placed thereon by the parties
themselves." Foster, 139 Va. at 90; 5C Michie’s Jurisprudence
Deeds § 63 at 368 (1983). Such constructions are not only
entitled to great weight, but are often conclusive. Id.
"Practical construction" of written instruments is that given to
agreements by the parties themselves by acts subsequently done
with reference to the instrument. 4B Michie’s Jurisprudence
Contracts § 47 at 77 (1986). As described herein, Auerbach, the
County, and Mentz understood that the "add-on" was necessary.
Auerbach understood that the Deed would include the "add-on"
language and accepted those provisions. As a result of the merger
of the properties, the County allowed the sale of the 2.578 acres

and issued the Auerbach building permit.

III. The County Should Be Estopped from Changing Its Position as
Mentz Properly Relied on the County’s Representations to
Their Detriment.

Equitable estoppel is a well-established concept invoked
by courts to aid a party whé, in good faith, has relied, to his
detriment, upon the representations of another. 7A Michie’s
Jurisprudence Estoppel § 14 at 465 (1985). The elements necessary
to establish equitable estoppel are a representation, reliance, a
change of position and detriment. Latait v. Commercial Indus.

Constr., Inc., 223 Va. 59, 63 (1982).

The County represented to Mentz on numerous occasions
that the properties would be combined to create a single 129.50

- 14 -
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acre parcel. The letter from W. R. Johnson, the County Zoning
Administrator, to Mentz’s surveyor, William Goodfellow, is crystal
clear: the 7.422 acre parcel could be added on to the 122.50 acre
parcel "thereby creating a new 129.50+ acre parcel . . . The
remaining 2.578 parcel which is shown as Parcel A will be
considered a first division of the entire parcel." Exhibit 5.
(emphasis added). The céunty revised Mentz’s tax assessment "due
to an acreage change" to "129.872" acres. Exhibit 8. And, until
Auerbach complained, the Coﬁnty approved the Mentz subdivision
plan that was based on the easement providing access to all 129.50
acres. Exhibit 14.

Mentz properly relied on the County’s representations.
In fact, Mentz had no choice but to merge the properties into a
single parcel if County approval to sell the 2.578 acres was to be
obtained. As a direct result of the County’s requirement that the
"add-on" language be incorporated into the Deed and the properties
merged, Mentz changed their position =-- they sold the 2.578 acres
to Auerbach. They also spent monies to develop a subdivision plan

for the 129.50 acre parcel.

IV. Additional Argqument in Opposition to Auerbach’s Motion
for Partial Summary Judgment.

Auerbach cites to only one case in their memorandum in
support of their motion for partial summary judgment, Camp V.
Camp, 220 Va. 595 (1979), which applies a rule of construction
utilized in circumstances where a deed contains two irreconcilable
and repugnant clauses. Auerbach Supporting Memorandum at 4. In

Camp, the court held that
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the language "as tenants in common" is totally
repugnant to the words "with right of
survivorship as at common law." The two

.portions are absolutely incapable of being
reconciled . . . This is a case of "rigorous

necessity" in which the harsh common-law rule

must be applied if the deed is to have some

effect rather than being a nullity.
Id. at 599 (emphasis added). The court held that the conflicting
language was unambiguous and, therefore, no parole evidence was
admissible. Id. at 598. One caﬁ infer from Auerbach’s reliance
on Camp that they aaree that the Deed contains two distinct and
different descriptions of property, and that the issue is whether
the descriptions are "totally repugnant” and “"absolutely incapable
of being reconciled."

Auerbach, however, fails to identify the language of the
Deed that they consider irreconci;able or explain to the Court the
nature of the repugnancy. Their reliance on Camp, therefore, is
misplaced. In contrast, the language of the Deed, however, makes
clear that no repugnancy exists.3

Auerbach also fails to address Faison v. Union Camp, 224
Va. 54 (1982), in which the court considered the interpretation of
a deed. In Fai . the deed of conveyance contained two

descriptive clauses referring to separate predecessor deeds. Id.

A plat attached to the deed, however, indicated that the two

3 See Section I of this memorandum that considers all of the
language in the Deed and Plat, and presents to the court an
interpretation that reconciles the various provisions of the Deed
and is consistent with the obvious intent of the parties; section
II presents parole evidence, in case the Court deems the Deed
ambiguous, that makes clear that the intention of the parties was
to "add" the 7.422 acre parcel to the 122.50 acre parcel to create

a single, merged parcel.
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predecessor paréels had been combined into one parcel. The plat
also contained a note that read "See Deed Book 52 page 540 for
deed recorded," which referred to two separate parcels. The court
reconciled the seemingly inconsistent provisions by first holding
that the content of the deed referenced in the plat "became as
much a part of the plat as the plat was part of the deed." 1Id. at
59. "The two instruments, cross-referenced as they were, must be
construed together to determine the description of the land
conveyed." Id. The court then held that "([u]lnless two provisions
in a deed are irreconcilably inconsistent, courts must assume that
the parties intended both to have meaning and give effect to
both." Id. at 60. There was nothing inconsistent in the
descriptive clauses of the deed referring to separate predecessor
deed, and it was unreasonable to conclude that the second clause
was "inadvertent surplusage." I1d.

Similarly, the references in the Deed ("Deed Book 659,
Page 707") and the Plat ("DB 659 PG 707"), become a part of the
Deed and "must be construed together.ﬁ Id. at 59. Auerbach’s
memorandum, however, fails to address the references to Mentz’s
122.50 acre parcel, and ignores entirely the "add-on" language of
the Deed and the Plat and the language "consisting of 7.422 acres"
and “containing 7.422 acres."

Finally, although discovery deposition testimony (Rule
4:1) may not be considered for purposes of granting summary
judgment, there is no prohibition against its use in opposing a
motion for summary judgment. The deposition testimony of John
Hodges and Bill Johnson makes clear that (1) the properties were
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required to be merged as a prerequisite for County approval of the

sale of the 2.578 acres and Auerbach’s building permit;

(2) Auerbach knew that merger of the properties was required and

approved the "add-on" language; (3) the County’s opinion was that

Mentz should be able to develop all 129.5 acres; and (4) the

County believed that the easement accessed all 129.50 acres.
Hodges testified:

Q All right. And after 85 dash
86, we have an equal TP number sign; is
that the --

A Tax parcel.

Q -- tax parcel number "for
property being devided" ([sic])? And then
we have immediately below that 85-89
equal TP number sign "for property being
added to".

Do you recall what the property-
being-divided notation was referring to?

A I believe they were referring to
proposed division of tax parcel 85-86 and
that tax parcel 85-89 was the property
being added onto.

Q And that would have been Mr.
Mentz’s property?

A Yes.

Q All right. And do you recall a
discussion with Mr. Auerbach at or about
the time of these notations made by you
were made to the deed?

A I’m not sure I recalled
discussing it, but it may have occurred.
I don’t recall particular discussions. I
would acknowledge that that’s my writing
on the right-hand column under where it
says, "7.422 acres (Parcel B) shall be
added to Deed Book 659, Page 707 as an
radd-on not for the purposes of creating
additional building lots’".
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Q That is your handwriting?

A That’s my handwriting and my
quotes.

Q And your quotes.

And the purpose of your making
that notation was so that would be
included in the final form of the deed;
is that correct?

A Yes, so that it would meet the
zoning requirements. So as far as I was
concerned, Mr. Mentz would be able to
develop his property. In accordance with
the letter, I wrote to Mr. Goodfellow and
it would meet the requirements of the
ordinance.

Q And so that Mr. Auerbach could
get his building permit; isn’t that
correct?

A Yes.
Hodges Deposition, Attached as Exhibit 19, pp. 39-40. Hodges
further testified:

Q Did you ever discuss with Mr.
Auerbach any distinguishing feature of
the access, as to whether or not it was
to Parcel B containing 7.4 acres or to
the entire property of Mr. Mentz’s?

A I don’t recall the discussion of
distinguishing features 'of Parcel B. The
subdivision was filed after my letter
written to Mr. Goodfellow, which in my
opinion to Mr. Goodfellow as Mr. Ment:z
added the property to the whole. He
should be able to develop it.

Q Is that still your opinion?

A Not based on subsequent
information and advice of counsel.

Q It was_your opinion at the time
that you wrote that letter, though, was
it not?

- 19 -
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A In 1993, yes. If I was aware of
a problem, I would have alerted Mr.
Goodfellow, and Mr. Mentz through Mr.
Goodfellow, that there was a problem.

Exhibit 19, p. 50. Johnson testified:
BY MR. ELLIS:

Q Now you indicate that the 10-
acre parcel was not divisible as
requested; is that correct?

A That’s correct.
Q Why -was that?

A The ordinance states that after
the first accountable division, all lots
thereafter must be 10 acres or greater,
and the division status of a property is
determined by the parent tract and when
that property was created.

Q All right. So the ten acres,
which is the subject of this letter, was
not the parent tract, was it?

A No, it was not.

Q That, in effect, was a first
division, the 10-acre parcel --

A Of the larger tract, yes.

Q@ -- which had been conveyed to
Mr. Mentz -- the 10 acres was owned by
Mr. Mentz at the time of your letter
dated September 3rd, 19927

A Yes.

Q And so Mr. Mentz was desirous of
conveying to Mr. Auerbach two-plus acres
out of the 10 acres; is that correct?

A Right.

Q@ And that division could not be
effected as requested, because it would
have been a second division; is that
correct?

A That’s correct.

-20- gy



Q So in order to effectuate or
permit that division, the residual seven
acres would have to be added on to Mr.
Mentz’s other property; is that correct?

A That’s correct.

Q And if that were not done, then
Mr. Auerbach could not get a building
permit for the improvements on his two-
acre parcel; is that correct?

A That’s correct.

Q Did you discuss that fact with
Mr. Auerbach? I see you sent a copy of
that letter to him.

A I had met Mr. Auerbach on
several occasions and that could have
been, that could have been discussed. I
can’t verify that, yes, I actually talked
to him about that. But, yes, I think we
did discuss the situation about the 10
acres versus the two, the two-acre lot.

Q Did you discuss the adding on

requirement by the County with Mr.
Auerbach?

A I’'m thinking that we did discuss
how he could obtain his objective by
adding the property back.

Johnson Deposition, pages 15-17, Attached as Exhibit 20.

Based on this testimony and the other arguments
contained in this memorandum, plaintiffs respectfully request the
Court to deny Defendant Auerbach’s motion for partial summary
judgment and, based on the unambiguous language of the Deed and

the other undisputed facts represented herein, grant plaintiff’s

cross-motion for summary judgment.
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H. C. MENTZ
and

PAMELA M. MENTZ

BY

Of Couns

Andrew J. Ellis, Jr., VSB No. 9078
Andrew G. Mauck, VSB No. 35177
MAYS & VALENTINE '

P. 0. Box 1122

Richmond, Virginia 23208-1122
(804) 697-1200

CERTIFICATE OF SERVICE

I hereby certify that on the ngéfaay of July, 1995, I
caused to be mailed, postage prepaid, a true and correct copy of
the foregoing Memorandum in Opposition to Auerbach’s Motion for
Partial Summary Judgment and in Support of Plaintiffs’ Cross-
Motion for Summary Judgment to Charles J. McCall, Esquire, 5104 'W.
Village Green Drive, Suite 105, Midlothian, Virginia 23112-4851,
William B. Kerkam, III, Esquire, Bremner, Baber & Janus, 701 E.
Franklin Street, Richmond, Virginia 23219 and A. Lisa Barker, .
Esquire, Senior Assistant County Attorney, Hanover County,

Post Office Box 470, Hanover, Virginia 23069.




DEED OF BARGAIN AND SALE
Date of Deeds December 12, 1986

VON MILLE, unmarried, and MARIA VON MILLE LENGYEL ar
Grantors PAOL ¥ON.YLENGIEL, her husband

- Grantee: H. C. MENTZ and PAMELA M. MENTZ, husband and wife

Deed ar_,Zé.‘Zf bersle
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Address of Grantee: Route 1, Box 270, Mechanicsville, virginia 231.

For Ten Dollars ($10.00) and other valuable cone
;lﬁeratlcn. the tecelipt of which is hereby acknowledged, the
Grantor hereby, grants and conveys subject to such matters as ace
set out hereln with GENERAL WARRANTY and ERGLISH COVENANTS unto
the Grantee as tenants by the enticety.with the right of suc-
vivorship as at common law, the real estate described on Schedule
A, a copy of which Ls attached hereto and made a part hereotf.

This conveyance 1ls made subject to such conditious, T
restrictions and easements of record as may legally affect the -
real estate heredby conveyed. ‘ .

Words of any gender used in this Instrument shall be

held to include any other gender, and wocrds in theg-"ﬁf&"‘ﬁ'&. shall

‘e

A
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be held to include the plural when the sense :qu&%g}‘f ;‘)’\’,%
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PARCEL I

ALL that certaim tract or parcel of land with all {sprovesests therecs, lying
and deing in Henry Nagisterial District, Manover Cossty, VYirgteata, contatning
118.8 acres, as shown om plat bearing date Apri) 6th, 1934, sade by . K.
::::::; g::;:yor"o-: :oeo:dc:’t: :hnlcggrl‘s Of:;cc'gf the Circuit Court of

y rginta, 18 Plat loo sge at e, 1, and 2 t
said plat, s.la land s :ouadcd and dcscr;b:lcas fS!l.usz *oe eeording to

BEGIRRING at & sassafras tree coraer te the Vend of Sallfte Willfams, Estate, an
“e Tand of St. George Tucker; tdeace mort2 11 dagrees east 1096 fc‘t to & ;t:o‘
? theace sorth 48 degrecs west 529 feot: theace nerth 49 dagroes west 319 feet
-3 8 beoch tree on 3 creek; themco s & northessterly directien along said creex
8s 1t megaders 4640 feet, @sre or lass, to the atorsecties of said creet sith a
ditch; thence south O degress, 3O afastes west 960 feet: thesce south 32 degrees
west 2400 feet to & post; themce south 27 degrees west 183 feet to o steke;
tiesce south 7 degrees west 1485 foot; thence north 87 degrees west 946 feet to
:.:::':::; thea north 86 degress wast 536 feet to the point of degtaning at said
* L]

PARCEL 11 ' .

ALL that certaia strip or percel of lsad, lccated 1m Namever County, Virginia,
which was coaveyed to Virginta Electric and Pover Conpasy, contaisiag 3.1
scres by Belle L. W, Willard by 8 certain deedrdated Rarch 18, 1930,

recorded in the Clerk's Office of the Circuit Court of said Cousty, ia Sook
93, page 409, deing designated strip or parcel *First® fa said deed.

PARCEL 111

ALL that certaian lot, piece or parcel of land with all foprovesests thereon and
sppurtesances thereto sppertatatng, eontatniu! 27 acres, mere or less lying and
bcin’ in Henry Magistertal District, Manover County, Virgints, ené more pare
ticularly descrited as folleows:

BEGINNING at a poiat which s the f{atersection of twe ditchas and is 960 feet,
sore or less, south of the aortheast coraer of 2 118.8 acre tract of land pre-
ently owned by the parties of the second part herete, satd poiat delag Shown
ad marked as ®Iatersectios Ditches® om a plat of servey dated April 6, 1934,

sade by £. K. Taylor, Surveyor, recorded in the Clerk’s Office of the Circuit
Court of Mamover County, Virginia, ta Plat Boek 12, pige 83, Plat Ro. 1, and
said point bolag the aortheast coraer of the property hereis conveyed and
descrided; thonce slong the lise of S. L. Eudank, said Vine delng the ceater of
a dfiteh, south O degrees, 32 minutes west 1729.5 feet, sore or less, to 8 point;
thence south 31 degreas, 17 ainutas west to the sorthars line of the old¢
Richaond-Tappahanacck Raflread right-of-vay, ubich Bas beea adandoned: theace
along the acrthers liss of the ald abandoncd Rickcend-Tappahannoct Ratlroad
right-of-uay 18 a westerly direction (as shouns ¢n» 3 plat recorded 1a the aforc-
said Clerk's Office made by Uillian Nugh Redd, Serveyor, dated Jamsery 1S, 1948,
made at the request of S. L. Esdaok and [. 8. Jeses) te & Point en the eastern
line of the 118.6 acre tract, herefinshove referred to, that preseatly belosgs to
the parties of the secend part hevein, safd poiat being 2400 feet fa & southerly
atirectios frem the peiat ¢f degianing; thence along the east line of the afore-
sald 118.8 acre tract, aorth 32 degrees east 2400 feet te the point of
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This Razement Agqreement, made and entaced Into as of
this 7th day of January, 1987, by and between Paul Mark Yon '
{ille, unmarcled, and Maicla von Hille Lengyel and Lazslo 7,
Lengyel, her hushand, pactiex o€ the £icst part, David D. Doattfn
and klaanocyd poactle, hushand and wife, pacties of the second
part, . V. Telmmer, Jr. and aan2 Trimmer, hushand and wife, pac-
+ tlas ol the third pare, ﬁatkle fraxton unmntried, pactty of the
fourth pactk, and Ellzabeth D. Thorpe and Delmore Stelne Thorpe,
har hushand, provides as followas:

WHERLAS, the partien o€ khe tlrst'patt ace the owners of
thosa cactaln tracts of Tand described at Schedule A hereof, .
sltvated nocth of State Poute 2938 (014 Church Road), whieh tracts
of 1and ate designated wn the lianover County Real Estate Tax
Acssussocs Haps a3 parcele 85z, $0c, 69, 90a, 90b, and 90e ol map
nuisker 85, The only means of "lInyregs-eqresgs” frop sald tracts
of land to and trom State MWwute 605 ic via that certain private

toad shown on the alforesafd numbered map, a copy or whlﬂh is

attached hecoto as Schedule R; LI /]l ]2 \;t‘.
\/

£ -f14d. l'b Jt.f( & Ly
WHEREAS, -fﬁ?:&ie—k-v "' 4 5 t-hq-h-t-ho-oewtn-t-

vata-—voud -t - -shewn—on—setd imap-number—haeo—heen—uned—in—edeens—

.:/_.J_.

‘«./—-L

of vwenty- yeoty—by—2ii-af- the—pnr-bies—here to)—ar—thelr- o

e treessoes—in-pttley aad—that-all-paeticoa—hereto—desire—to. r“;ﬁﬁg'
:itabllsh In wrlting a non- exclusive eagsement appurtenant”of :Lfﬁ*'
cight-of-way for "ingregs-cgres=" Lo and [com thelr respectlve

propetlies and State Highway nou5e 606 reclted hereln over upon:

and acrose sald 10ad; ,7 / éf& T,
) . ! "e'" %
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WHEREAS, the partiies of the second part are the owners
of that certaln tract of land containing .75 acre situated on the
nocthern line of gaid State Route 606, being Fucther deslignated
as paccal number 84 on the aforesald tax map;

WHEREAS, the parties of the third pact are the owners of
that certain tract of land situated -on the northarn side of salid

. State Route 606 designated as parcel 91 on the aforesald tax map;,
. WHEREAS, the party of the Eourth part are the ?wners'
o€ that certaln tract of land designated on the aforesald tax map

as paccel 90;

WHERBAS, the partiey of the fL€th part are the owners of
that certain tract of land designated on the aforesaid tax map as
parcel 90h;
NOW, THEREFORE, WI'TNESSETIl;
1 That for and in conslderation of the sum of -$1,00 Tash _
1 fn hand pald, and other good and vaiuable conglderation, inclu- '\\./»9'

sivae of the mutual beneflts to be derived herefrom, the recelpt [;[j
.\ﬁ of all of which is hereby acknowledged by all the parties hereto, ngjf

tt aiad ti £ the first t, second t hl 4 pa
q// he 8 pacties o e’»rq gar 1 5859nd part, third p rL‘M mj
. \/ sfourth part, and fi€th pactydo hecteby grantibconveyaauuuu;mq

—

“Q>3 -sai-f each unto the other, thair respective heirs, devisees, ‘7‘ v

&I‘ T

'+ successors In interest as the same may appear, reclprocally, a Jw#jlﬂ.

,}’fv'noq-cxcluslve easement of cight-of-way (or ingress-egress over

Z’/ upon and accoss the said private road, —a-past—of-which—was—for—- (t
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—  —Route—6697 as the same runs north from Virginia State Highway ”:"LL
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SOIL FEASIBILITY STUDY

75+ acres located on the north side of Route 606 at the intersection
of Route 628, Hanover County, Virginia

SCOPE OF STUDY

This study was designed to determine the suitability of the soils of
this tract for use as septic tank drainfield sites. It is acknowledged
that soil scientists may disagree as to the suitability of lands for use
with septic tank drainfields. It is acknowledged that the local health
department may approve sites that this writer does not believe to be
suitable and may disapprove sites that this writer believes to be
suitable, since suitability in many marginal areas is a matter of judgment
and experts may have an honest difference of opinion.

IN NO EVENT SHALL TIM P. SEXTON, INC., ITS AGENTS OR EMPLOYEES BE
LIABLE FOR LOSS OF PROFITS OR OTHER SPECIAL, INDIRECT OR CONSEQUENTIAL
DAMAGES ARISING AS A RESULT OF THIS REPORT OR THE WORK PERFORMED BY TIM P.
SEXTON, INC., ITS AGENTS AND EMPLOYEES, WHICH IS THE SUBJECT OF THIS REPORT.

The soil feasibility map was prepaied using information provided by
the client and is intended for use as a preliminary planning and
decision-making tool. The soil feasibility study is not suited for detailed
drainfield locations and determinationms.

Detailed on-site investigafions should be performed when tentative
lot lines have been established and preliminary engineering staking is
completed. This will assure that each lot has a sufficient amount of
soils to meet the local health department's requirements for use as septic

tank drainfield sites.
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The soil feasibility map was prepared from a detailed soils map using
a 1" to 500' aerial photograph obtained from the Virginia Department of
Transportation. The soil feasibility map and accompanying air photo are
being maintained in the files of Tim P. Sexton, Inc.

Recommendations pertaining to septic tank drainfields are based on
the soil's physical characteristics and the current rules and regulations
of the State Department of Health relative to septic tank drainfield
suitability. These guidelines are subject to periodic change by the State

and local health departments.

SEPTIC TANK DRAINFIELD SUITABILITY
Soil Feasibility Group #1

The soils of this feasibility group are deep and well drained. They
have developed from sandy and loamy sediments of the Coastal Plain
Physiographic Province and are rated fair to good for use as septic tank
drainfield sites.

The subsoil and substratum horizons of these soils consist of sandy

"clay loam to light clay loam materials which have moderate permeability

rates. Depths to seasonal water tables are greater than 45" below the
surface, and septic tank drainfields are normally installed at depths of
24" to 30". .

These soils normally meet the local health department's requirements
for septic tank drainfield sites without serious problems when wells and
septic tanks are used on lots which contain approximately 1 acre of the
soils of this feasibility unit.

Soil Feasibility Group #2 ‘
The soils of this feasibilitihgroup are deep and well dfained.

They have developed from loamy sediments of the Coastal Plain Physiographic
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Province and are rated fair for use as septic tank drainfield sites.

The subsoil and substratum horizons of these soils consist of clay loam
to clay materials which have slow permeability rates. Depths to seasonal
water tables are at 36" to greater than 45" below the surface, and septic
tank drainfields are normally installed at 18" to 20".

These soils do not always meet the local health department's require-
ments for septic tank draiﬁfield sites because of anticipated slow
permeability rates.

When sewage disposal systems are located within this feasibility unit,
they are usually considerably larger than normal to compensate for the
slower permeability rates.

These soils can usually be developed on lots which contain approximately
2 to 3 acres of the soils of this feasibility unit when wells and septic
tanks are used.

Soil Feasibility Group #3

The soils of this feasibility group occupy steep side slopes adjacent
to drainageways and swales and, in some places, have been subjected to
severe gullying and erosion. They have developed from stratified sediments
of the Coastal Plain Physiographic Province, are very complex, and have
great variability over short horizontal and vertical distances. These
soils are rated marginal for use as septic tank drainfield sites.

The subsoil and substratum horizonsof these soils range from sandy
clay loam to heavy clay materials which have slow permeability rates.

These soils do not always meet the local health department's require-
ments for septic tank drainfield sites because of steep side slopes, gullying,
and great variability within the subsoils.

It is likely that an occasional drainfield site may be located within

this feasibility unit; however, extensive evaluation will be necessary before
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any drainfield areas can be established.

Because of the variability within the subsoils of this feasibility unit,
greater fluctuations may be anticipated when detailed soils investigations
are conducted.

Soil Feasibility Group #4

The soils of this feasibility group are deep and moderately well drained.
They have developed from loamy sediments of the Coastal Plain Physiographic
Province and are rated marginally-to poorly suited for use as septic tank
drainfield sites.

The subsoil and substratum horizons of these soils consist of clay
materials which have slow permeability'tafes. Depths to seasonal water
tables range from 24" to 30" below the surface.

These soils do not normally meet the loéal health department's require-
ments for septic tank drainfield sites -because of problems relating to
slow permeability rates and seasonal high water tables.

For development purposes, the soils of this feasibility unit should
be discounted for use as septic tank drainfields.

Soil Feasibility Group #5

The soils of this feasibility.gtoup are deep and moderately well to
somevwhat poorly drained. They.occupy drainageways and swales that have
developed from nearby Coastal Plain areas. These soils have seasonal hiéh
water tables at or near the surface during portions of the year and, in
some areas, may be subject to periodic ponding. The soi}s of this feasibility
group are poorly suited for use as septic tank drainfield sites and are not

recommended for development as homesites using septic tank drainfields.
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COMMENTS

Detailed evaluations of Soil Feasibility Groups #1, #2, and #3 may
yield the number of drainfield sites needed to develop this property on
large tracts; however, final drainfield locations in Feasibility Group #3
is speculative and great flexibility in final lot line establishment will
be required to maximize the yield.

The property was evaluated in May, 1991.

Respectfully submitted,

o 22 Trn

Tim P. Sexton
Soil Scientist
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SOIL SUITABILITY TERMINOLOGY AND DEFINITIONS

septic tank drainfield use rated as:

2 QP..‘! - Soils rated good for septic tank drainfield use are deep and well-drained.
The subsoil and substratum horizons of these soils consist of sandy loams to
joamy sands in Texture Groups I and II according to the State Health Department's
regulations and have permeability rates which will meet the local health
department's requirements for use as septic tank drainfield sites without
prOblems.

& Fair - Soils rated as fair for septic tank drainfield use are normally deep and
;;ﬁ-drained and have some minor problems related to the location or installation
of drainfield systems. The problems may be related to topography, the depth of
jnstallation, the homesite location, floor and plumbing elevations, etc. The
gubsoil and substratum horizons of these soils may have textures of sandy clay
loams to clay loams which fall into Texture Groups II and III of the State Health
pepartment's regulations, or they can have sandy loam to loamy sand subsoils with
shallow water tables and fall into Texture Groups I or II. When planning is done
to compensate for these minor problems, these soils can normally be used for drain-
field sites and will normally meet the local health department's requirements.

 Marginal - Soils rated as marginal for drainfield use usually have some serious
soil-related problems which may materially influence their use for drainfield
sites. The subsoil and substratum horizons of these soils may be clay loam to
clay textures and fall into Texture Groups III and IV of the State Health
Department's regulations; or these soils could have a sandy clay loam subsoil,
seasonal high water tables at less than 32", and/or fall into Texture Groups II
or III. Careful study and planning of these areas is necessary in order to obtain
the local health department's approval for drainfield sites in thesé soils because
of slow permeability rates or seasonal high water tables at depths of 24" to 32".
These soils require extensive evaluation and may result in alternative drainfield
systems being designed in order to attempt to obtain drainfield permits.

* Poor - Soils rated poorly suited for drainfield use have major problems associated
vith them, such as seasonal water tables at depths of less than 24", impermeable
clays which fall into Texture Group IV of the State Health Department's
regulations, or are subject to periodic ponding or flooding. The soils in this
feasibility group are not recommended for development as homesites utilizing
septic tank drainfields.

While these are the principal terms used in defining drainfield suitabliity,

the soils are frequently rated between these defined groups. The term used first
in the sequence is the more important. For example, a soil rated fair to marginal
vould be better suited for a drainfield than a soil rated marginal to fair.

These definitions represent our current evaluation of how soils should be used

for septic tank drainfield sites and follow the State Health Department's Sewage
Handling and Disposal Regulations and Guidelines. However, they do not necessarily
represent the way each individual health department within the State is applying
soil science to the approval of homesites for drainfield use.
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THIS DEED, made Februsry S, 1991, by and between MARY
JANE TRIMMER, 8/k/a Mary Jane Tucker Trimmer, widow, herein
called Qrantor, and HUBERT C, MENTZ and PAMELA M, MENT2,
husband and wife, hereln called Grantess. -
‘e

R
“

WITNESSETH:

That in conslderation of Ten Dollare ($10.00) and other
valvable consideration, the receipt of which is heredy
acknowledged, the Grantor heredy grante and conveye with
General Warranty end with English Covenants of title except s
hereinafter set forth unto the Grantees, as tenants by the
enticeties with the right of survivorehip as at common law,
the follovwing described resl estates :

ALl that certaln lot, plece or paccel of land, with ali
imptovements thereon and appuctenances thereto belonging,

e e

1y n? and baing in Cold Harbar Distr '
Virginla, couteining )" Tronting along =
nocthetn line of Virg . @ Route €606 and more

pactticularly described as followes

Commencing et 3 point sacking the center line of Virginia
State Route 606 which point 1e epprozimately 778 Bast of
the center Lline of Virginia State Route $28; thence W 14
degcees 56 minutes 56 seconds B 1621.17°' to & tod marking
the southernmost line of property now or forserly owned
by Beal) thence ¥ €3 degrees 05 minutes 32 second B
300.96' along & fence to a pipe found in the southern
line of property now' or formerly owned by Beal: thence $
12 degrees 02 minutes 12 seconds W 1093.97°' to a concrete
monument at a fence cornery thence 8 17 degrees 37
minutes 22 seconds W 382.79° to s point approzimately
1.56° fcom the cotner of a two-etory freme dwelling:
thence 8 2 deyrees 13 minutes 42 seconde W 86.34° to o
point in the center line-of Virginia State Route 606
thence westwardly along the center line of ssid road with
8 curve to the left, eaid curve having a radlus of
$25.00°' and @ tength of 40.38° to a point; thence along &
curve to the left, said curve having a radlius of 1420.68

] feet and s length of 221,38° to a point in the center of

i - sald road; thence 8 86 degrees 30 minutes 33 seconds W

= 14.24° to the point in center of said rosd, the point of

g commgncenent, - .

a- BEING & pacrt of a 33 acre, more ot less, .parcel conveyed

.;, to Mary Jasne Tucker Ttisser by deed from Rdward P.

: Simpkine, Jr., Special Commissioner, dated August 14,

f" 1961, and recocded auguot 24, 1961, in Deed Book 209 at

v) Pege 612 in the Clerk's Office of the Clreuit Court of
flanover County, Virginis., By deed of record in Deed Book

%é 209, page 615, Mary Jane Tucker Trimmer and Shirley V.

Trismer, Jr., her husbsnd, conveyed unto Shirley V.
Teimmer, Jr., an undivided one-half interest in the
sforesald property, subject to the dower of Maria €.
Tucker, widow of St. George Tucker. The said Shirley V.
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Teimmer, Jr., (a/k/s Shizley Virginue Trimmer, Jr.), died
testate on August 14, 1989, and by hid Will probated in
Wwill Book Jt, page 598, devised the rest, residue and
cemainder of hie estate (real, personal or mixed),
inctuding his one-half undivided interest in the property
acquired in Deed Book 209, page 615, to hie widow, the
ssid Mary Jane Trimser,

AND ALSO BEING a patt of a 4 acre, more or lees, paccel
conveyed to Shirley V. Trimmer, Jr. and Mary Jane
Trimmer, his wife, a® tenants by the entirety with the
right of survivorship, by deed from James A. Rawls, Jr.,
single, dated November 9, 1961, recorded November 21,
1961, (n Deed Book 211 page 693. The said Shirley V.
Trimmer, Jr. has sined died, and by operation of law, his
widow, Mary Jsne Trimmer (a/k/a Mary Jane Tucker Trimmer)
scquired title to thie portion of the propetty.

This conveyance (s made .oubjoet to recorded conditions,
restrictions, and easements affecting the propecty hereby
conveyed.

. WITNESS the following eignature and eeals

(SEAL)
R (a/k/a Maty Jane
Tucker Trimmer)

STATE OF VIRGINIA,

~

L’m-;ﬁ. . of \lnieaea o to=wits

The foragning Instrument wae acknowledged before me this
‘hi* ___ day ot lﬁ)%. 1991, by Mary Jane Trimmer
hﬂnrﬂnry Jane Tucker Trisser), widow.

. aotn!y N'L!;;Ec .

n} cosnission ezpiress Dt 24, 1913

Grantee's Addrese: /('@ w. Thpd Yialas Rro )
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80ARD OF SUPERVISORS -

WiLLIAM C FRAZIER, CHAIMMAN
SOUTH ANNA MISTRICT
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AEAVERDAR DI TFICT HANOVER. VIRGINIA 23069-0470
ELTOM J WADE. SR. September 3, 1992

COLD HARROR DISTRICT

Mr. Wwilliam Goodfellow

Goodfellow, Jalbert, Beard & Associates
Post Office Box 539 :
Mechanicsville, Vvirginia 23111

RE: Division Status of Tax Parcel 85-86
'‘Dear Sir:

In response to your request of August 21, 1992, the above-
referenced tax parcel containing 10 acres, owned by .
H. C. and Pamela Mentz, is not eligible for division as represented
by your submitted plat (copy attached).

According to a deed recorded February 22, 1991, in Deed
Book 849, Page 726, Parcel 85-86 is the first division of
Parcel 85-86B which is the remainder of a 32+ acre parcel.

After review by the staff it is agreed that Mr. Mentz, who
owris Tax Parcel 85-89 containing 122.50 acres which joins
Parcel 85-86, will be allowed to add on 7.422 acres which is
represented as Parcel B on your submitted plat, thereby creating a
‘new 129+ acre parcel.

The remaining 2.578 acre parcel which is shown as Parcel A
will be considered a first division of the entire parcel. Please
forgive the delay in my response to your request, however, if I can
be of any further assistance, please do not hesitate to phone me at
730-6171.

Sincerely,

Lo e | — L.

W. R. Johnson, .
Zoning Administrator

/hg/johnson
cc: David Auerbach EXHIBIT

I
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2
EXHIBIT
CHARLES J. McCALL ;
ATTOANGY AT LAW 6
5104 WEST VILLAGE GREEN DRIVE
SUITE 108
MIDLOTHIAN, VIRGINTA 29113-4851
ADMITTED TO FRAGTICE IN TELEPHONE 1904) Ta4 C 20
VIRGINIA TELECOMIER (904) 7486548
ITRICT OF COLUMBIA Septenber 3, 1992
r7l 7
7S -
g SZLh

Jegtrey Zvezdling, Esquire
Zwerdling, Oppleman and Faciscco
Attorneys at lLaw

$020 Monument Avenue

Richaond, Virginia 23239

Re: Ruzghase of One 01d Chyugeh Tavexn
Dear Jeff: '

Prior to our zecent telephone confereance, my client regquested
that I make a zrecord of soze o0f the events that occurrced to delay
the closing. Therefore, I 22 still sending you a.letter that was
dictated prior to our talk.

This contract of sale has encountered numercus delays in
trying to get it closed. Hopefully, we can bring this to a close
early next week.

A8 you are avare, your client advertised and distiidbuted

~tes €02 the sale of the property, indicating that the

#2. -2ty was subdivided into a Parcel A of 2.378 acres, ard e
" el B of 7.422 acres. A copy 0f the plat that he used, dated
“ary 9, 1991 and prepared by Goodfellow, Jalbert, Deaxd &

-iates, Inc. of Mechanicsville, Virgindia, is enclosed.

The title policy, howev:r, reflects that the property went t¢
secord as a parcel of ten avres, and not as Parcels A and B, as
above described. This amisrepresentation of the character of the
property, wvhich was discovered through a title examination, has
caused considerable difficulties and celay to my client. He had
scheduled various contractors to comaence wogk about ten days ago,
in antioipation that the cloeing would occur in an expedited
manner. As you are aware, he has expended consideradble eff--- in
dealing with the various sounty authorities to gure a titl- ¢t
which 48 really the obligation of your client under the 2

In the course of preparing for closing, ay client ¢ . .
William Gcodfellow, who p. .,ar=d the abor -referenced pl--. ‘..
asked for an updated survey. Cc..sequently, Goodfellow upda “he
survey and failed to check the public records before indi. ..ing
that the parcels wvere divided 23 zepresented in the plat &ad by
ycur client. After it was Srought to MP. 30c -3llow’'s attention,
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SE9-03-1992 17:23 FROM CHARLES .. iMeZALL, P.C, Ty 381597 p.a3

VIA TAX AND REGULAR MAIL
Jeffrey 2werdling, Esquire
Cvezdling, Oppleman and Paciocco
September 3, 1992

Page 2

he submitted a request on August 21, 1992 regarding the buildable
status of the Mentz property. That request was contirmed by
corraspondance dated August 24, 1992 from W. Rendolph, Jr., 2Zoning
Adainistrator of Hanover County, to Mr. Goodfellow (copy enclosed).

By correspondence dated September 3, 1992 from W. R. Johnson,

Jr., Zoning Administrator, to Mr. Goodfellow, Mr. Goodfellow was
advised that the subject property, that is the ten acres, "...is
not eligible Sor division as represented by your submitted plat
" (00pY attached).” (Copy enclosed.) The response did suggest a way
in which the problea could be resolved. Therefore, I would
Appreciate your prepazing the deed as axpeditiously as possible so
that %his natter can be rezolved and we can close oan this property.

Regarding another outstanding item, You suggested that I give
your client a figure regarding the other teraite questions. Ia our
previous telephone conversations, I had advised you that we would
no longer request items 1 and 2 contained in the August 20, 1992
estimate from Bncore Builders (copy enclosed). The remaining
itens, that is, items 3, 4, S, and 6, can be repaired for $415.00.
Ny oclient is willing to resolve this particular question bdy
receiving a credit of $300.90 at closing, as offered by you in our
telephone conversation this afternoon, in addition to the credic of
$4390.90 Dbeing the estimate by TFour 8quare for the teraite
treatsent.

As I have previously indicated, sy client vaats Orkin to do
the teraite treatment work. He will only Zequest tha credit of
$450.90 from your client for this item. Pinally, regarding the
reaaining items on the Encore Builders’ estimate, my client wvwishes
to do the work himself and does not wish to have Mr. Mentz parfora
any of the work or have anyone on his behalf perfors the work,
since this is historical property and he 18 very concerned about
the gquality 02 the repair work. .

I am not aware that there are any other outstanding itess in
order to close this matter. If there are, I would appreciate your
bringing them to amy attention immediately. Mot onl- has my :lieat
lost valuable time because of the upcoming winter vweather, but he
alseo has Dbeen caught up 4n the ripple effect of the recent
huzricane. The prices of building materials have already escalacec
as much as 608, This appeared on the ¢:90 p.n. Channel 8 News la:

aight.
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09-84. 92  15:36  ZWEPDLING CPPLEMEN PRIICICO ~ 3047305439 1,212
Zverdling, Oppleman and Paciocco
September 3, 1992

Page 2 :
Sincerely
arles J. MaeCall
CIN/nes
Enclosures
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MaR=31-1993 7 FROM CHRRLES J. c. . 27T B 21
.- 2rnine Vorience = (4791 S
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jf ‘5/—5) ——— day of March, 1993 Detveen

HUSER? C. MENTS and FAREIA 8. KENTS, hAls vife, parties of the
£irst part and DAVID AUERRACE and SUSAN C. OWINANN, his wife,
parties of the second parts

12282823222

™he said parties of tha first part for and in
consideration of the sum of Ten Dollars ($10.00) to them cash in
hand paid the recaipt of vhich 18 herady acknoviedged 40 heredy
grant, bargain, sell and coavey unte ts said parties of the
second DAYt &8 tenants by the entirety with the right of
survivorship as at coaRon 1av vith Caparal Warrsaty and Englisdy
Covenants of Title the felleving descrided prepesty, te-wits

ALL that cartain piece.oce of land lying
and de in Celd Exsdor .m,m
- descrided & Parcel A
en & plat two of land drawn by 9,1 4
Scodfeliov, Julbess, Beard and me. %
» deted Jenmary 9, 199,and resorded derewith. v [®
/”lj€ ,‘,.l ;“l of the same propexty cuaveyed C AA
ﬂﬂ"’ﬁ‘ 3'uo xyngha- Tane Trismes: alce Mﬁ'
L . nﬁnmm&m.-ﬁaﬁ s‘lab‘w
dated S, 1991 and reserdad FebrTuary 8 %
.’}' 1991 ia osl'l 0!!1:. eaunea:c - t/
7000 7360 T TV ‘ ¢ 849 M}k}d

M&'mnmu-muqmmxm 4__3

ocnmxmmmmmumnu-m.«@é

mm“umq-mnnm-:m.m%

essanent being shown as lying on the wvestsrly side eof Furvel A on '
% as mevisel ow Avqust /5, 1199, EXHIBIT
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MAR-31-1993 18:45 FROM CHRRLES J. McOALL, P.C. T0 27347 P

7he said parties of the first part do further grant and
mwmmt«umommazwuﬁeu
refusal to purchase Purcel B consisting of 7.422 acres should the
parties of the first part sell that parvel of land.

nomtuocmgznemumm-
ocertain plat drawn by Goodfellow, Jaldert, Seard and Associates
2no. dated Junuary §, 1991 and recorded in Deed Bock 934, Puge
633, Clezk's Office of the Circuit Court of Eanover County, vhich
plat cantaine & description ¢f 10 acres including Peruel A
hareinadove descrided. The aforesaid plat recerded herewith is
substituted for the plat recordsd in Deed BeoR 934, Fege €53 and
the dsscription is coxTected to refer to twe parcals, A and 3.

WITHESS the following signatures and seals:

wmEe ey

STATE OF VIRSINIA
CITT/COUTY OF » be~wits

- 70 feregoing instrumsnt was scknovisdged bafors me this
— Gy of Mareh, 1893 by WUBEN® C. NRNTS.

¢

= Netazy Buhlis

¢ —

Ry commissien expires: —— .

(SRAL)

(SEAL)
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MAR-31-1993 10:45 FROM O4RES . MOWL. P.C. 10 - 7774 r

8TATS OF VINIINIA
CITY/COUNTE OF — to-vit:

The foregoing instrument was acknovliedged before me this
— day of Farch, 1993 by PANEIA R. NEFTS.

Ny ocmmission expiree: v
'3
3
. 127
TOTAL P.&3



VIRGINIA:
IN THE CIRCUIT COURT OF HANOVER COUNTY

H. C. MENTZ
and
PAMELA M. MENTZ,

Plaintiffs,

V. Case No. 425-94

COUNTY OF HANOVER,

Defendants;
. HANOYERICOUNTY’S RESPONSE TO

Defendant County of Hanover, Virginia (the %“County"), by
counsel, in answer to Plaintiffs’ First Requests for Admission
states as follows:

1. The County admits that Exhibit 1 to the Request for
Admissions is a true and accurate copy of a letter from Andrew J.
Ellis, Jr. to Keith Thompson dated March 29, 1993.

2. The County admits that Exhibit 2 to this Request for
Admissions is a true and accurate copy of a cover sheet and a draft
deed telecopied from Andrew Ellis, Jr. to Keith Thompson on
March 31, 1993.

3. The County admits that Exhibit 3 to this request for
Admissions is a true and accurate copy of a letter dated March 31,
1993 from Charles J. McCall to Andrew J. Ellis, Jr., a copy of
which is included in the County file;.however, the County is
without knowledge as to the original of this letter, its delivery
to the addressee, or any other specifics regarding thisbletter,

4. The County admits that Exhibit 4 to the Request for

Admissions is a true and accurateAcopy of a public notice issued by

128 EXHIBIT
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W. R. Johnson, Jr., Zoning Administrator for Hanover County, Board
of Zoning Appeals, referencing a Tuesday, August 11, 1992 public
hearing.

5. The County admits that Exhibit 5 to the Request for
Admissions is a true and accurate copy of a telefax from Ted and
Pam Mentz to W. R. Johnson, Jr. dated 8/11/92 referencing the
Auerbach variance.

6. The County admits ;haf Exhibit 6 to the Request for
Admissions is a true and accurate copy of a letter from W. R.
Johﬁson, Jr. to David Auerbach dated August 18, 1992.

7. The County admits that Exhibit 7 to the Request for
Admissions is a true and accurate copy of a letter from W. R.
Johnson, Jr. to Mr. William Goodfellow dated September 3, 1992.

8. The County admits that'ExhibrE 8 to the Request for
Admissions is a true and accurate copy of a letter from William F.
Goodfellow to W. R. Johnson, Jr. dated June 21, 1993.

9. The County admits that Exhibit 9 to the Request for
Admissions is a true and accurate copy of a letter from W. Randolph
Johnson, Jr. to William F. Goodfellow dated June 22, 1993.

10. The County admits that Exhibit 10 to the Request for
Admissions is a true and accurate copy of a letter from Charles J.
McCall to Jeffrey Zwerdling dated September 3, 1992, a copy of
which is included in the County file; however, the County is
without knowledge as to the original of this letter, its delivery

to the addressee, or any other specifics regarding this letter.

-
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11. The County denies that Exhibit 11 to the Request .for
Admissions is a true and aécurate copy of a handwritten memo from
Joann Morgan to Bill Johnson dated 4/13. The County admits that
Exhibit 11 to the Request for Admissions is a true and accurate
copy of a handwritten memorandum from John Hodges to Bill Johnson
dated April 13.

12. The County admits that Exhibit 12 to the Request for
Admissions is a true and accurate copy of a letter from Michael E.
Crescenzo, Deputy Director of Planning for Hanover County, to David
Auerbach dated September 15, 1992.

13. The County admits that Exhibit 13 to the Request for
Admissions is a true and accurate copy of a letter from Michael E.
Crescenzo to Charles S. Gittings dated July 22, 1994.

14. The County admits that Exhibit 14 to the Request for
Admissions is a true and accurate copy of a letter from Michael E.
Crescenzo to Charles S. Gittings dated September 8, 1994.

15. The County admits that Exhibit 15 to the Request for
Admissions is a true and accurate copy of a letter from Charles J.
McCall to John Hodges dated August 30, 1993.

16. The County admits that Exhibit 16 to the Request for
Admissions is a true and accurate copy of a letter from Charles J.
McCall to William F. Goodfellow dated September 8, 1993, a copy of
which is included in the County file; however, the County is
without knowledge as to the original of this letter, its delivery

to the addressee, or any other specifics regarding this letter.
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17. The County admits that Exhibit 17 to the Request -for
Admissions is a true and accurate copy of a letter from Charles J.
McCall to Andrew J. Ellis, Jr. dated March 31, 1993, a copy of
which is included in the County file; however, the County is
without knowledge as to the original of this letter, its delivery
to the addressee, or any other specifics regarding this letter. |

18. The County admits that Exhibit 18 to this Request for
Admissions is a true and accurate copy of a plan 1labeled
"’preliminary Plan’, Mentz Property" dated May 10, 1994.

19. The County admits that Exhibit 19 to the Request for
Admissions is a true and accurate copy of a 1et£er from Roland
Pitts and Duke Price to Keith Thompson dated September 19, 1994.

20. The County admits that Exhibit 20 to the Request for
Admissions is a true and accurate copy of a letter from John H.
Hodges, Director of Planning for Hanover County, to William F.
Goodfellow dated August 30, 1993.

21. The County admits that Exhibit 21 to the Request for
Admissions is a true and accurate copy of a memorandum from John H.
Hodges to J. Keith Thompson, Principal Planner at Hanover County,
dated October 29, 1993.

22. The County admits that Exhibit 22 to the Request for
Admissions is a true and accurate copy of an attested deed recorded
April 2, 1993.

23. The County admits that Exhibit 23 to the Request for

Admissions is a true and accurate copy of the plat referred to in



the deed described in Request No. 22 and recorded at Plat Book 35
at page 69.

24. The County admits that Exhibit 24 to this Request for
Admissions is a true and accurate copy of a draft deed with the
handwritten notes of David Auerbach stating "John: 85-86 = TP# for.
property being divided 85-89 = TP# for property being added to
Thanks Again + Again! Dave".

25. The County admits that Exhibit 24 to the Request for
Admissions is a true and accurate copy of a draft deed with the

handwritten notes of John Hodges stating "7.422 acres (Parcel B)

shall be added to DB 659 Pg 707 as an ‘add on not for the purposes
of creating additiopal building lots’."

26. The County admits that Exhibit 25 to the Request for
Admissions is a true and accurate copy of a letter from W. R.
Johnson, Jr. to David Auerbach dated August 18, 1992.

27. The County admits that Exhibit 26 to the Request for
Admissions is a true and accurate cdpy of a memorandum from W. R.
Johnson, Jr. to the Hanover County Board of Zoning Appeals dated
May 4, 1993.

28. The County admits that Exhibit 27 to the Request for
Admissions is a true and accurate copy of an application for a
hearing before the Hanover County Board of Zoning Appeals for a
variance submitted by David Auerbach and Susan Ortmann.

29. The County does not admit or deny the accuracy of Exhibit
28 because it is without information as to the origin or accuracy

of a copy of a document purported to be a memorandum from Paul
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Jalbert dated April 20, 1993 titled "Property Line Between Jarice
Williams and David Auerbach and His Wife, Susan Ortmann."

30. The County admits that Exhibit 29 to the Request for
Admissions is a true and accurate copy of a tax card on 2.548 acres
owned by David Auerbach and Susan Ortmann.

31. The County admits that Exhibit 30 to the Request for
Admissions is a true and accurate copy of a letter from the Hanover
County Assessor’s Office to Hubert C. and Pamela M. Mentz dated
March 19, 1993.

32. The County admits that Exhibit 31 to this Request for
Admissions is a true and accurate copy of a plat of a parcel of
land labelled as containing 2.035 acres north of Route 606 dated
August 20, 1993, a copy of which is included in the County file:
however, the County is without knowledge as to the original of this
plat, or any other specifics reéarding this plat.

33. The County admits that Exhibit 32 to this Request for
' Admissions is a true and accurate copy of a building permit for
David Auerbach and Susan Ortmann.

34. The County admits that Exhibit 33 to the Request for
Admissions is a true and accurate copy of a tax card on 2.035 acres
owned by H. C. Mentz and Pamela M. Mentz.

35. The County admits that Exhibit 34 to the Request for
Admissions is a true and accurate copy of a portion of a tax map

reflecting tax parcels in Hanover County.
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36. The County ‘admits that Exhibit 35 to the Request ‘for
Admissions is a true and accurate copy of a portion of a tax map
reflecting tax parcels in Hanover County.

37. The County admits that Exhibit 36 to the Request for
Admissions is a true and accurate copy of a tax card on 102.422
acres owned by H. C. Mentz and Pamela M. Mentz.

38. The County admits that Exhibit 37 to the Request for
Admissions is a true and accurate copy of a tax card on 27.45 acres
owne@ by H. C. Mentz and Pamela M. Mentz.

39. The County denies that Exhibit 38 to this Request for
Admissions is a true and accurate copy of a "Final/Streamline
Subdivision Plan" dated 6/27/94 with a handwritten note at the
bottom stating "Public water and sewer are not affected." The
County admits that Exhibit 38 to this Request for Admissions is a
copy of a cover sheet for a "Final/Streamline Subdivision Plan."

40. The cCounty denies that Exhibit 39 to this Request for
Admissions is a true and accurate copy of a map titled "‘Mentz’
Subdivision." The County admits that Exhibit 39 to this Request
for Admissions is a copy of a map with a handwritten label,
“\Mentz’ Subdivision."®

'41. The County denies that Exhibit 40 to this Request for
Admissions is a true and accurate copy of a boundary survey dated
August 18, 1993 of portions of property owned by H.C. Mentz and
Pamela M. Mentz. Exhibit 40 is illegible. However, it does appear
to be a copy of a plat labeled "A Plat of a Parcel of Land . . . ."

.
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42. The County admits that Exhibit 41 to the Request .for
Admissions is a true and accurate copy of an "Application for Final
Approval® for the "MENTZ SUBDIVISION," date of submittal June 21,
1994.

43. The County denies that Exhibit 42 to this Request for
Admissions is a true and accurate copy of a "“Final/Streamline
Subdivision Plan" for the “Mentz Subdivision, Section A" with
handwritten note at bottom stating "1 remove topography". The
exhibit is an accurate copy of a subdivision plan cover sheet for
that subdivision.

44. The County denies that Exhibit 43 to this Request for
Admissions is a true and accurate copy of a "Final/Streamline
Subdivision Plan" for the "Mentz Subdivision, Section A" wif.h
handwritten note at the bottom beginning "Please reviewmy . . . ¥
The exhibit is an accurate copy of a subdivision plan cover sheet
for that subdivision.

45. The County denies that Exhibit 44 to this Request for
Admissions is a true and accurate copy of a "Final/Streamline
Subdivision Plan" for the “Mentz Subdivision, Section A" with
handwritten note at the bottom stating "No soil work has been
submitted to the Health Dept." The exhibit is an accurate copy of
a subdivision plan cover sheet for that subdivision. |

46. The County denies that Exhibit 45 to this Request for
Admissions is a true and accurate copy of a Y“"Final/Streamline
Subdivision Plan®" for the "Mentz Subdivision, Section A" with

handwritten note at the bottom stating "Please # Residual parcel®.

8



The exhibit is an accurate copy of a subdivision plan cover sheet
for that subdivision.

47. The County denies that Exhibit 46 to this Request for
Admissions is a true and accurate copy of a "Final/Streamline
Subdivision Plan" for the "Mentz Subdivision, Section A" with
handwritten note at the bottom stating "Traffic Zone is wrong".
The exhibit is an accurate copy of a subdivision plan cover sheet
for that subdivision. i

48. The County denies that Exhibit 47 to this Request for
Adnissions is a true and accurate copy of a "Final/Streamline
Subdivision Plan" for the "Mentz Subdivision, Section A" with a
handwritten date of 7/8/94. The exhibit is an accurate copy of a
subdivision plan cover sheet for that subdivision.

49. The County denies that Exhibit 48 to this Request for
A&missions is a true and accurate copy of a "Final/Streamline
Subdivision Plan" for the "Mentz Subdivision, Section A." The
exhibit is an accurate copy of a subdivision plan cover sheet for
that subdivision. .

50. The County admits that Exhibit 49 to the Request for
Admissions is a true and accurate copy of a letter dated August 24,
1992 fro;tn W. Randolph Johnson to William Goodfellow.

51. The County admits that Exhibit 50 to the Recfuest for
Admissions is a true and accurate copy of a facsimile transmittal
from Bill Goodfellow to Bill Johnson dated 8/21/92 with
attachments.



52. The County denigs that Exhibit 51 to this Request for
Admissions is a true and accurate copy of a “Final/Streamline
Subdivision Plan" for the "Mentz Subdivision, Section A" with a
handwritten note stating that "Developer did Apply for Permit to
Place Entrance Pipe & Stone if Existing Road is to Serve 3 Homes -
Another Permit is to be obtained to Pave 25’ back from Existing
EP." The exhibit is an accurate copy of a subdivision plan cover
sheet for that subdivision.

53. The County denies that Exhibit 52 to this Request for .
Adnmissions is a true and accurate copy of a "Final/Streamline
Subdivision Plan" for the "Mentz Subdivision, Section A" with a
handwritten note stating "Need to address access concerns Lots meet
minimum 2oning requirements." The exhibit is an accurate copy of
a subdivision plan cover sheet for that subdivision.

54. The County admits that the handwriting on the copy of the
Deed attached as Exhibit 24 stating "“John: 85-86 = . TP # for
property being divided, 85-89 = TP § for property being added to.
Thanks again and again. Dave" is that of David Auerbach.

55. The County neither admits nor denies that the handwritten
language on Exhibit 24 %"85-86" refers to the 10 acre parcel owned
5y the Mentzes from which Auerbach and Ortmann purchased 2.578
acres in that the author’s intent is not stated in the notation,
and the County is without knowledge as to the author’s intent.

56. The County neither admits nor denies that the handwritten
language on Exhibit 24 "85-89" refers to the 122.50 acre parcel
owned by the Mentzes in that the author’s intent is not stated in

10
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the notation, in that the author’s intent is not stated in the
notation, and the County is without knowledge as to the author’s
intent.

57. The County admits that the handwriting in the right hand
margin of the copy of the Deed attached as Exhibit 24 stating
"7.422 acres (Parcel B) shall be added to Deed Book 659, Page 707
as an ‘add on’ not for the purpose of creating additional building
lots" is the handwriting of John Hodges, Hanover County Planning
Director.

.58. The County admits that the building permit dated April 5,
1993 issued to David Auerbach and Susan Ortmann attached as Exhibit
32 would not have been approved and issued had not H. C. Mentz and
Pamela M. Mentz, his wife, agreed to the provision in the Deed to
David Auerbach and Susan Ortmann dated March 31, 1993 providing
"parcel B containing 7.422 acres is added on to the property
described in Deed Book 659, Page 707 as an add on not for the
' purposes of creating additional building lots."

59. The County denies that the conveyance of 2.578 acres
described as Parcel A in the Deed from Hubert C. Mentz and
Pamela M. Mentz, his wife to David Auerbach and Susan.C. Ortmann
dated March 31, 1993 would not have been approved by Hanover County
had not H. C. Mentz and Pamela Mentz agreed to the language in the
Deed providing: "Parcel B containing 7.422 acres is added on to
the property described in Deed Book 659, Page 707 as an add on not
for the purposes of creating additional building lots."” The County

-
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did not %“approve" the conveyance, but proQided advice as to
compliance with County ordinances.

60. The County admits that the letter from W. R. Johnson
dated September 3, 1993 to wi;liam F. Goodfellow, attached as
Exhibit 7, with a copy to David Auerbach notified Goodfellow of the
Yadd on" provision.

61. The County neither admitg nor denies that David Auerbach
received a copy of the letter from W. R. Johnson to Goodfellow
dated September 3, 1993, attached as Exhibit 7 in that the County
has ﬁo knowledge as to receipt by David Auerbach.

62. The County admits that the building permit dated April 5,
1993 issued to David Auerbach and Susan Ortmann attached as Exhibit
32 would not have been approved and issued had not David Auerbach
and Susan Ortmann agreed to the provision in the Deed to David
Auerbach and Susan Ortmann dated March 31, 1993 providing "Parcel
B containing 7.422 acres is added on to the property described in
Deed Book 659, Page 707 as an add on not for the purposes of
creating additional building lots."

63. The County denies that the conveyance of 2.578 acres
described as Parcel A in the Deed from Hubert C. Mentz and
Pamela M. Mentz, his wife to David Auerbach and Susan C. Ortmann
dated March 31, 1993 would not have been approved by Hanover County
had not David Auerbach and Susan Ortmann agreed to the language in
the Deed providing: %"Parcel B containing 7.422 acres is added on

to the property described in Deed Book 659, Page 707 as an add on

12
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not for the purposes of creating additional building lots" in that
the County did not "approve" such a conveyance.
COUNTY OF HANOVER

By Counsel

04 oo

. Lisa Barker

Senior Assistant County Attorney
P. 0. Box 470
Hanover, Virginia 23069
(804) 537-6035

CERTIFICATE OF SERVICE

I hereby certify that a true copy of this Res 3%$e to Request
for Admissions was mailed, postage prepaid, this | § day of July,
1995, to Andrew J. Ellis, Jr., Mays & Valentine, P. O. Box 1122,
Richmond, Virginia 23208-1122; Charles J. McCall, 5104 West
Village Green Dr., Suite 105, Midlothian, Virginia 23112-4851; and
William B. Kerkam, Esq., Bremner, Baber & Janus, 701 E. Franklin

Street, Richmond, VA 23219.

A. Lisa Barker = '
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March 19, 1993

. C. & Pamela M. Mentz

P. O. Box 1389
Mechanicsville, Virginia 23111

Re: Change in Value Due to an Acreage Change

The assessment on your property has bqin revised due
to an acreage change. The new value was assigned
effective for January 1, 1993, and is as follows:

Account #: 022119

Parcel #: 08s 89
Acreage: 129.872
Legal: Near Hwy. 606

RECOMMENDED ASSESSMENT

Land 199,200
Bldg 142,000
Total 341,200

) If you wish to discuss this change; contact the
* Assessor's Office within fifteen days of this notice.

Hanover County Assessor's Office

EXHIBIT
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" CHARLES J. McCaLL
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Kazoh 31, 1993

AYX_IAX QNLY
Andrevw J. Bllis, Jr., Bequire

Mays & Valentine
NationsBank Center

1111 BSast Main Street

PO Box 1122

Richmend, VA 23208-1122
REs Auaxbach v. NARRR
- Cass Ne, CH200ili-eQ

Dear Jack:

lad®elal g2s tea.ild
‘Fables? 2¢ poa *eec2as

EXHIBIT

! 11

¥e have roseived the required inforsation fros Nanover Count
zegarding "attaching® Parcel °B" to Ments'’'s othes property.

The cequired language 4is “7.4622 aaze %exgel § shall ba added
to property descoribed i Deed Book €59 Page 707 as aa ‘add-on, not
for the puzposes of creating additional buildiang lots.’*

Z have been unsuccessful in locating Beverly Pige. MNay I
suggest that the deed be sent to Neats by messenger and thea on to

8o, with the Rey.

Please d0 net Dhesitate t0 contact ss 4if you Dlave aay

questions.

CIN/bhe

c6: David Auerbach by fas
Susaa €. Ortaaan by fan
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BY FAX ORLY

Andrew J. EBllis, Jr., Bsquire
Hays & Valentine

NationsBank Center

1111 East Main Strect

PO Rox 1122

Richmond, VA 23208-1122

RE: Ausrbach v, Mentz
Case No, CH2001116-00

Dear Jack:

I would suggest that the required language be inserted after
the "BEING” clause and De the first paragraph before that paragraph
renarving the 5O f£t. easement.

I would furthex suggest that the language inserted be °“The
7.422 acre parcel described as Parcel °"B° on the hereinabove
described plat shall be added to that property conveyed to the
parties o0f the firot pazrt as desoribed in Deed Book 659 Page 707.
Said addition shall be as an "add-on®, not for the purposes of
creating additional building lots.”

Please do not hesitate to coantact me if you have any
guestions.

stneircly

Charles J. MeCall

CJM/bhc
co: David Auerbach by fax
Susan C. Ortmann by fax

-
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Aa8 J2.5C 23y cf Maseh, 1393 tevween
HUBERT C. MENTZ and PAMELA M. MENTZ, his wife, parties of the

first pgrt and DAVID AUERBACH and SUSAN C. ORTMANN, his wife,
parties of thae second part:

HIZTNESSEITH:

The said parties of the first part for and in
consideration of the sum of Ten Dollars ($10.00) to thea cash in
hand paid the receipt of which is hereby acknowledged do hereby
grant, bargain, sell and convey unto the said parties of the
second part as tenants by the enti_.xo:y wvith the right of
survivorship as at common lav with General Warranty and English -
Covenants of Title the following described p:opmy! to-wit: .

ALL that certain piece or parcel of land lying
» and being in Cold Harbor District, Hanover
R #35 county, Virginia containing 2.578 acres and
o D being more particularly described as Parcel A
9 on a plat of two parcels of land drawn by
P - b Goodfellow, Jalbert, Beard and Associates Inc.
? dated January 9, 1991 as zevised on August 18,
1992 and recorded herewith.

QL\ BEING a portion of the same property conveyed
to Hubert C. Mentz and Pamela M. Ments, his
Q (" vife, by Deed from Mary Jane Trimmer, also
: known as Mary Jane Tucker Trimaer, widew,
dated February S, 1991 and recorded February
Q 22, 1991 in the Clerk's Office, -Cifcuit.Court
. County, Virginia in Deed Book 849,

; -.uid parties of the first part hersdby resexve ui,
easement of right-of-vay 50 feet in width along the vestern line
'__ot Parcel A leading from State Route 606 to Parcel B as a means of
ingress and egress to and from Parcel B and State Routs 606, said

Doeds Y078 | -

i
sy
FXTY

1, ©
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ease=ent taeing shown as lying sa the waé:a:;y siie
the hereinabove described plat.

The said parties of the first part do furtier grant and
convey unto the parties of the second part a first right of
refusal to purchase Parcel B consisting of 7.422 acres should tn;
parties of e first part sell that parcel of land.

The parties of thckzi:at part do “ereby corre~: a
certain plat drawn by Goodfellow, Jalbert, Beard and Asscciatas
Inc. dated January 9, 1991 and recorded in Deed Book 934, Pa;3
67 , Clerk's Office of the Circuit Court of Hanover County, which
plat contains a description of 10 acres including Pazcel A
ho:clnabovo described. The aforesaid plat recorded herewith i3
substituted for the plat recorded in Deed Book 934, Page 653 and
the description is corrected to refer to two parcels, A and B.
Parcel B ~ontaining 7.422 acres is added on to the property
described in Deed Book 659, Page 707 as an add-on, not for th;

. purpeses of creating additional building lots.

WITNESS th; follovwing signatures and seals:

.% | (SEAL)

s . (SEAL)
PAMEIA N. 4)




¢ edem

D X )

) ont Ohurch Taveew

- A L St Ladg $.A 4

::A.- was 'o“\l.‘ l'\

€2RY/COUNTY OF /_{zﬂ - , to-wit:

The to.regcing instruzent was acknowledged before me this
/S day of MixTh, 1993 by HUBERT C. MENTZ.

p Haw
My commission expires: é«au//ouo/z&m @mﬁ

STATE OF VIRGINIA

cap/COUNTY OF _lwover, , to-wits

The foregoing instrument wvas acknowledged before me this
¢E_ day of B, 1993 by PAMELA M. MENTZ.

/Wa‘\-« &

My commission expires: MML_.

Hawoved, Vo .
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Snoefli, fllst; et it Hccints Soc

6526 Mochanicsville Tumpike — P.0. Box 539 .
Mechanicsville, Virginia 23111
(804) 746-7097

* ENGINEERING + SURVEYING + PLANNING

S ——

June 21, 1993

Hanover County Planning Department

P.0., Box 470
Hanover, VA 23069-0470

Attn: Mr. W. R. Johnson, Jr.
Zoning Administrator

Dear Bill,

As you requested during our recent meeting I am writing to
outline the intent of my clients, Ted and Pam Mentz as relates to
their property near 0ld Church. (Tax Parcel 85-89)

You will recall that a portion of parcel 85-86 was added to
their tract as a result of a purchase of an adjacent ten (10)
acres and a subsequent sale of approximately two and one-half
(2.5) acres to another party.

We now would 1like to develop approximately seventy five
acres of parcel 85-89 by the 25 acre rule and Title III of the
Hanover County subdivision ordinance. This development will
include the previously mentioned piece of land that was added-on
and the remainder from original parcel 85-86.

Please review what we intend to do and confirm for us that
it is possible to divide, by the aforementioned procedure, the
added-on parcel along with our other property.

Please call me if you have any questions on our plans.

Sincerely,

William P. Goodfellow, P.E.

cc: Ted and Pam Mentz
W. Richard Hairfield, Esq.

EXHIBIT
148 i 14
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BT

Mr. William P. Goodfellow, P. E.
P. O. Box 539
Mechanicsville, Virginia 23111

RE: 2Zoning Inquiry 93-39, Mentz Subdivision and the
' Application of the Twenty-Five Acre Rule in Regards to
Add-Ons for Adjoining Property (Tax Parcels 85-86 (part)

and 85-89), COLD HARBOR MAGISTERIAL DISTRICT

Dear Bill:

In response to a complaint received in this office regarding
the status of the proposed “Mentz* Subdivision of an approximate
129 acre tract in 0l1d Church, you have provided the following
information:

1. A copy of a Title IV plat identified as "A Plat of a
Parcel of Land Containing 25.67¢+ Acres of Land..."

2. "A Plat of a Parcel of Land Containing 2.035 Acres..."
The proposed first division of the 25 under the 25 Acre
Rule of "Parcel A" and a Sketch Plan of Proposed Division
of "Mentz® Subdivision dividing 129 acres into three (3)
tventy-five plus acre tracts and one (1) fifty-four plus

acre property.
In response, I would have the following comments:

1. This is to contirm your acknovliedgesent that the private
road construction cannot proceed without a land
disturbing permit. I understand that Mr. Mentz has
ceased vork pending approval by the Public Works
Department.

Note: This will also confirm the requirements of the
County Engineer for a Land Disturbing Permit and E&S Plan
are required bgfors proceeding with Title III road
construction. »

.
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‘This would confirm our understanding that the "sale or

exchange of parcels between adjoining lot owners, where
such sale or exchange does not create additicnal building
lots, shall be exempt from the provision of the

ordinance.® (Article 2, Section 2, Title I. Zoning
ordinance) This is understocd to mean that the residual,
(approximate seven acres of Tax Parcel 85-86 (part)) can
be added to an approximate 120 acre tract identified as
Tax Parcel 85-89, and the 25 Acre Rule applies 29 long as

- We have reviewed the proposed “Mentz®
Subdivision as a whole, and we would agres that, as
represented, it would represent no aore lots than could
be achieved off Tax Parcel 85-89
However, this sketch plan has no legal status, and the
division of 54 acres could be into § lots instead of the
S lots you represent on the sketch.

Therefore, the recordation of oanly the froat 38 ascre
section does not assure that the plan will be folloved
regarding the remaining sections and that, in fact, the
developer’s plans could change and the overall density
wvould, therefore, change.

To address this concern, it is our belief that in order
to apply the 235 Acre Rule to "Parcel A" as identified,
then the remaining 25+ acre divisions and 54 acre
division must be recorded in the Clerk’s Office under the
Title IV provisions in order to assure the Staff that the
appropriate density has not been increased as a result ot
the conveyance of an add-on to the Mentz property Tax

. Parcel 835-89.

Therefore, in summary, if the 7+ acre add-on (85-86
(part)) is subtracted from the 25.67 acre Parcel A, then
another 7 acres from the balance of 85-89 would have to
be added to get 4 lots in this section. Before this
office would agree that the 2.03S5 acre and subsequent
division of "Parcel A" (25.67+ acres) can be divided into
four lots under the 23 Acre Rule evidence of the
recordation of the balance of the property in accordance
with your *"Mentz Subdivision® plan will be required.
Without this information, we could not rely on a sketch
plan as this sketch plan only has the status of a concept
as to hov the property might be developed under the 25

. Acre Rule, not how it actually will be subdivided. We
- could not assure thé complainant that the applicant has

made a good faith effort to, in fact, divide the balance
of the property as proposed. .

150
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I would be glad to discuss this with you further as necessary.
By copy of this letter, I am advising Mr. Auerbach and The
Honorable Elton J. Wade, Sr., of Mr. Mentz’s plans in this area and
our concurrence with those plans, subject to the recordation of

Title IV plats.
Very truly yours,

@ H. Hodges, cPp
) tor of Pla ng
/3jds/JHH 93-2 '

cc: The Honorable Elton J. Wade, Sr.
Supervisor, Cold Harbor District
Mr. David Auerbach
Richard r. Wood
Richard Bartell
W. Randolph Johnson, Jr.
Michael E. Crescenzo
J. Keith Thompson
A. Lisa Barker, Esq.
File: Zoning Inquiry
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August 30, 1993

BY FAX ONLX

John Hodges

Direator of Planning
Hanover County Virginias
Hanover, Virginias

RE: Hubert C. Nencs
and David Auerbach
and Susan Ortmann

Dear Mz. Hodges:
I represent David Auerbach and Susan Ortmans.

Ia reference to the captioned iandividuals and a certain parcel
of land located 1a Hanover County, described in attached deed from
Mr. & Mrs. Meatz to Auerbach and Ortaana, this is to advise you
that there is a dispute as to the use DY Nencs of the easement over
the parcel and as described {n the attached letter to Ments.

It has come tO my clients’ attention that certain peraits are
or have been applied for with Hanover County to build & roadway or
other access over the casesent described ia the deed. Ny clieants
dispute the exteat to vwhich thé easement may be iaproved by NMr.
Ments, given the limitations contained in the deed for the access
to Parcel B and the limitation on Building lots, & condition
‘1nvo-od by the County.

. There {s a pending civil dispute Detween the parties over this
issue and we heredy request that all applications by Mrx. Ments or
his agents £07 permits pertaining to this access easenent be denied
u::t:“ this matter is forsally resolved Dbetweea the parties or
othervise.

Please do not hesitate to ocontact me if you have any
questions.

(o asmeay

Charles J.
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GOQTFELLC .'A}EERI :.-ﬁiAi-’.S
Charles S. Gittings RO ASSOQIATES, 15,
Coocdfellow, Jalbert, & Beard .
P.O0. Box 539
Mechanicsville, VA 23111

RE: Mentz Subdivision, Plat by Coodfellow, Jalbert, Beard &
Associates, dated June 17, 1994, and filed at the '
Planning office June 23, 1994

Dear Mr. Gittings:

After a final review of the above-captioned subdivision, the
plat has been DISAPPROVED. The following reasons are provided:

1. In order to meet the requirement of the
Hanover County Subdivision Ordinance,
Title III, for a SO0-foot easement providing
access to your subdivision you have proposed
the easement which was retained by Mentz in a
deed recorded in Deed Book 972, Page 341. The
reservation of access in that deed was limited
to a tract designated “"Parcel B* consisting of
7.4 acres, depicted in a plat recorded in Plat
Book 35S, Page 69. Thus, the easenent does not
provide access to all of the property being
proposed for subdivision. ' If there is any
additional right of access which would meet
the Ordinance requirements, please provide
information regarding that matter, or inform
us as to any other resolution of this matter
(Sections 5-12 and 6-4-8(d)).

2. The Residual Parcsl should be referenced as
Lot 3 (Section 9-1).

3. For the first division, please reference the
Deed Book and Page Number and also the acreage
(Section 6.4.8 (a)).

-

EXHIBIT
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Charles Cittings Tul 0% bl
Page 2
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3. The traffic zone is incorrect (Hanover County
Policy 84-7).

5. The Source of Title must be completely filled
in (Section 6-2-15).

6. The private road names must be approved by
Richmond Regicnai Planning District
Commission, and you must provida evidence ot
that approval. Please contact Karen Props at
358-3684 (Property Numbering & Street Naming
Manual, adopted May 22, 1987, revised
May, 19913).

7. State Route 606 has been named “0ld Church
Road." Please reference this on the plat
(Section 6-4-8(c)).

8. Please provide copies of . the first division
deed (Section 6.5)

9. Health Department has received no soils work.
We must have Health Department approval prior
to recordation (Section 5-10).

10. Please reference the Tax Parcel number for
“Auerbach and Ortman” (Section 6-4-11).

11. It appears that the Tax Parcel number should
be 85-89 (part) and 85-89A. (Section 6-4-~
2(2)).

12. On Lot i you referance a formar parcel lins;
hovever, it is not clear where the former line
was located (Sections 6-2-2(f), 6-2-8(!))

Upon ruublu:tu. the plats will be approved if the additional
information is provided and the corrections made. There is no fec
for a resubmittal. For a resubmittal, remove the topoegraphic
contours and submit:

a. ™O (2) 16" x 24" nylars. Only the
original or a (first generation
unreduced black line copy of the
original shall be accepted for
recordation. Original signatures
required.

-
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b. Five (S5) 16" x 24" paper prints with
signatures.

c. Two (2) nylar plat reductions at
1":600’. -

d. Recordation fee, at $13.00 per sheet
for the record set, payable to
R.L. Shelton, Clerk.

The following is additional information regarding <the
subdivision process:

1. Please note the private road must be built to
the following standards before issuance of any
building permits:

“private roads shall include no less than
eighteen (18) feet of usable road surface
covered with gravel of a minimum depth of cnae
inch at the timé of inspection, exclusive of
drainage facilities, cleared of obstructions,
with positive drainage.* (Sectiona $-13.1, S-
13.2). '

2. If subdivision is to be recorded prior to the
construction of the road a Deed of Easement
must be executed. This would be done when
final mylars are submitted (Section 9-2).

3. The developer has applied for a Virginia
Departmnent of Transportation (VDOT) Permit to
place entrance pipe and stone. Another permit
will be required to pave 25’ back from the
existing edge of pavenent. (VDOT Code
Requirement).

If you have any questions please call me at 537-6171.

Sincerely,

/-9

chael E. Crescenzo
Deputy Director

JAM/sn/SUB
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Mentz Subdiviaion,
Agsscciates,
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& Seard

P.at by Gcodfellcw,
dated Jine 17,2994, resubmitted to the P.anning

Office August >S5, 1394

Dear Mr. Gitt.ngs:

.Gt F 3ERE Y
COUNTY 62MR.1GTaa77

DTS
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GOOCFELLOW uuy aenr g
ANG ASEOCIATES, ,“flﬂo

SEP 14 1594

Jalders, Beard &

Afzer a final review of the resubmittal of the above-capticied

subdivision, the plat has besn DISAPPROVED.

are previced:

T=2e £ollcwing reasons

p In crder tc meet tha requirement of the
Hanover County Supdivision Ordinance,

Tit.e III,

for a S0-foot easement providing

acsess =0 your subdivision you have proposed
=ha sasement which was retained by Mentz in a

ceed reccrded in Ceed Book 372, Page 341.

The

reservaticn of access in that deed was limizad
tc a tract designated "Parcel B" consisting cf
7.4 acres, depicted in a plat recorded in Plac

Book 35, Page &9.

Thus, the easement doas nct

provide accesgs to all of the property being
proposed for subdivision.
provided any additional information regarding

right of access.

8(d)).

(3]

have a0t

(Sections 5-12 and 6-4-

No informaticn has been provided to indicate

<f the private road names have been approved

by Richmond Regioznal
Commiselioc=z.
Namizng Manuasl,

May, 1993).

-

A

W

Planning Districs
(Property Numbering & Street
adopted May 32,1987,

raviged
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3. The Hga:th. ZepazzTans =as nzst épprsoved any
drainileld s.ta2s n Illig rroperty at this T.Te
Sezzion 3-1:;

4. Mote Saven is .ncorrecs. The ccrract Tax

Parcel numbers shiculd be 85-89 !zmars' asid
85-93A ‘Sscticn 5-4-2:.£)).

If v=u have any guesticsn3, p.2ase call me at £37-€171.

Sincarely

j Cor

M.chael B. Crescenzo
Deputy Direc:zcr
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VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER

H. C. MENTZ,

and _

PAMELA M. MENTZ, Plaintiffs,
V. : CASE # 425-94
COUNTY OF HANOVER, . Defendant.

The deposition of JOHN H. HODGES, taken by the Plaintiff
before Kristi Roberts Hall, a Notary Public for the State
of Virginia at Large, on the 8th day of June, 1995,
beginning at 9:00 a.m., at the Hanover County

Administrative offices, Hanover, Virginia.

| ) CERTIFIED CCPY
REPORTED BY: Kristi Roberts Hall, RPR, CM, Awd.Exc.

 EXHIBIT
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BY MR. EiLIS:

Q . Something is missing fhere. That was an 85
dash 86 on the first line; is that correct?

MS. BARKER: That is the tax map sheet
that’s involved (indicating in the affirmative).
BY MR. ELLIS:

Q All right. And after 85 dash 86, we have an
equal TP number sign; is that the =--

A Tax parcel.

Q -= tax parcel number "for property being
devided" ([sic]? And then we have immediately below that
85-89 equal TP number sign "for property being added to".

Do you recall what the property-being-
divided notation was referring to?

A I believe they were referring to proposed
division of tax parcel 85-86 and that tax parcel 85-89 was

the property being added onto.

Q And that would have been Mr. Mentz'’s
property?

A Yes.

Q All right. And do you recall a discussion

with Mr. Auerbach at or about the time these notations
made by you were made to the deed?
A I’n not sure I recalled discussing it, but it

may have occurred. I don’t recall particular discussions.
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I woul&‘;cknowledge that that’s my writing on the
right-hand column under where it says, "7.422 acres
(Parcel B) shall be added to Deed Book 659, Page 707 as an
‘add-on not for the purposes of creating additional

building lots’".

Q That is your handwriting?
A That’s my handwriting and my quotes.
Q And your quotes.

And the purpose of your making that notation
was so that would be included in the final form of the
deed; is that correct?

A Yes, so that it would meet the zoning
requirements. So as far as I.was concerned, Mr. ueﬁtz
would be able to develop his property. In accordance with
the letter, I wrote to Mr. Goodfellow and it would meet
the requirements of the ordinance.

Q . And so that Mr. Auerbach could get his
building permit; isn’t that correct?

A Yes.

Q Immediately above your initials is a file
notation with an arrow; is that your handwriting?

A The arrow is my handwriting and the circle, I
believe, is my handwriting. The zoning variance case
number I don’t recognize.

Q And "Thanks again & again! Dave"; do you

160
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'~
recognize that handwriting?

A It looks to me like Dave, yes.

Q Would that be Mr. Auerbach?

A That’s who I believe it would be.

Q That’s who you were discussing these items

with; is that correct?

A Or he left it with me, I don’t recall.

Q All right. There is an asterisk on the
left-hand side of the margin of the deed which says,
"Insert Additional Language™ and some arrows; do you know
whose language or whose wfiting that is?

A I don’t recognize it.

Q Then at the bottom of the deed is an
asterisk, "AS REVISED ON AUGUST 18, i983“: do you know
whose handwriting that is?

A I don’t recognize that.

Q Do you recall if the purpose of lodging this
draft deed with you was to get the necessary language for
it?

A My understanding or best recollection was to
get the language relating to the add-on added to the deed
so that it would not trigger subdivision approval; that
would be an add-on as opposed to an accountable first
division.

-

Q All right, sir.
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would prevent subdivision of the property. And my best
recollection, that issue was referred to the County
Attorney’s Office, Mrs. Barker, to be addressed in the
context of the subdivision proposal.

Q Did you ever discuss with Mr. Auerbach any
distinguishing feature of the access, as to whether or not
it was to Parcel B containing 7.4 acres or to the entire
property of Mr. Hentz's?

A I don’t recall the discussion of
distinguishing features of Parcel B. The subdivision was
filed after my letter written to Mr. Goodfellow, which in
ny opinion to Mr. Goodfellow was Mr. Mentz added the
property to the whole.. He should be able to develop it.

Q Is that still your opinioﬁ?

A Not based on subsequent information and
advice of counsel.

Q It was your opinion at the time that you
wrote that letter, though, was it not?

A In 1993, yes. If I was aware of a problem, I
would have alerted ﬁr. Goodfellow, and Mr. Mentz through
Mr. Goodfellow, that there was a problea.

(Discussion off the record.)
BY MR. ELLIS:
Q Just so I'm clear, Mr. Hodges, under your

interpretation of the subdivision ordinance, if a parcel
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is a first division of an overall parcel in the context of
your administration of the subdivision ordinance, are

developers permitted to make a first division; is that

correct?
A That'’s correct.
Q And the requirements of the subdivision don’t

apply, subdivision ordinance don’t apply: is that correct?

A That’s correct. I would modify that to say
it the developer wishes to use the 25-acre rule and
exercise the right to get a first division on each 25
rather than a first division on the whole 122 acres, thgn
they would have to go through what we call Title IV |
subdivision review -- create parcels that are greater than
25 acres, and then eagh one of those 25-~-acre plus lots has
a two-acre first division, which is not reviewed by this
office when it’s created. We do review or stamp in and
record. We don’t really review it, the 25-acre tracts.
And then when you come in and create your first divisions,
you do that in the clerk’s office. We review the
subsequent divisions, the 10 acres and residual three
acres.

Q So if the divisiops are less than 25 acres
and it is a second division, then the subdivision
ordinance would apply and you would have to comply with

it; is that correct?
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A. The second division, second subsequent
division of a tract less than 25 acfes.

Q Would have to comply with the requirements of
the subdivision ordinance?

A would have to, yes. And we would review any
previous divisions to ensure that the second division was,
in fact, the second division, and subsequent divisions

were consistent to regulations.

A We do it after the fact, in other words.
Q And you would have to see that the second

division met the requirements of the subdivision ordinaqce
before you would recommend approval of a building pemnit
for that second division; is that correct?
A Before we would record the subdivision plat

and issue a building permit.

gR. ELLIS: Those are all the questions
I have of Mr. Hodges.

MR. McCALL: Can I take a éhort break?
Is there someone we can --

MS. BARKER: I have a couple of

questions. Could we ask those questions before we do?
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CITY OF RICHMOND, TO-WIT:

STATE OF VIRGINIA

I, JOHN H. HODGES, hereby certify that I have
read this deposition and that it is a true and correct
transcript of my testimony, on this day of

1995,

(JORN H. HODGES)

Witnessed By:

Notary Public

My commission expires .

CERTIFIED COFX
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3rd. Tﬁ; déte on the original had a highlight on it and
caused a smudge mark.

MR. ELLIS: I don’t believe you will
disagree that that letter that I’ve just handed him is, in
fact, dated September 3rd, 1992; is that correct, Mrs.
Barker?

_ MS. BARKER: Yes, I have no problem with
that. |

MR. ELLIS: Excuse me?

MS.

;

I have no problem with that
date. I agree it’s September 3rd.
MR. ELLIS: All right.
BY MR. ELLIS:
Q And ask you if that’s a letter that you wrote

to Mr. Goodfellow regarding the division of Mr. Mentz’s

property?
A Yes..,
MR. ELLIS: I ask that be marked as
Exhibit 4.
(Johnson Deposition Exhibit 4 was marked for
identitication.)

BY MR. ELLIS:
Q Now you indicate that the 10-acre parcel was
not divisible as requested; is that correct?

A That’s correct.
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Qx”‘ Why was that?

A . The ordinance states fhat after the first
accountable division, all lots thereafter must be 10 acres
or greater, and the division status of a property is
determined by the parent tract and when that property was
created.

Q All right. So the ten acres, which is the
subject of this letter, was not the parent tract, was it?

A No, it was not.

Q That, in effect, was a first division, the
l0-acre parcel --

A Of the larger tract, yes.

Q -=- which had been conveyed to Mr. Mentz -~
the 10 acres was owned by Mr. Mentz at the time of your
letter dated September 3rd, 1992?

A Yes.

Q And so Mr. Mentz was desirous of conveying to

Mr. Auerbach two-plus acres out of the lo'acres: is that

correct?
A Right.
Q And that division could not be effected as

requested, because it would have been a second division;
is that correct?

A That’s correct.

Q So in order to effectuate or permit that
168
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division, the residual seven acres would have to be added
on to Mr. Mentz’s other pfoperty; is that correct?

A That'’s correct.

Q And if that were not done, then Mr. Auerbach
could not get a building permit for the improvements on
his two-acre parcel; is that correct?

A That’s correct.

Q Did you discuss that fact with Mr. Auerbach?
I see you sent a copy of that letter to him.

A I had met Mr. Auerbach on several occasions
and that could have been, that could have been discusse?.
I can’t verify that, yes, I actually talked to him aboué
that. But, yes, I think we did discuss the situation
about the 10 acres versus the two, the two-acre lot.

Q Did you discuss the adding on requirement by
the County with Mr. Auerbach?

A I’m thinking that we did discuss how he could
obtain his objective by adding the property back.

Q All right. Now, you indicated that after
review by the staff -- Who comprised the staff that

reviewed this proposal?

A Keith Thompson, Mike Crescenzo.

Q And yourself

A And nyself, yes.

Q And it th; 7.422 acres referred to in your
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CITY OF RICHMOND, TO-WIT:

STATE OF VIRGINIA

I, W. RANDOLPH JOHNSON, JR., hereby certify

that I have read this deposition and that it is a true and

correct transcript of my testimony, on this

199S.

(W. RANDOLPH JOHNSON, JR.)

Witnessed By:

Notary Public

My commission expires

day of

CERTIFIED CGPY
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THE COURT: All right. Good morning.

MR. ELLIS: Good morning, Your Honor.

THE COURT: Take all this down, young
lady.

Mr. Ellis is present, Mr. McCall is present,
Mr. Kerkam is present, Ms. Barker is present. All right.

MR. ELLIS: Excuse me, Your Honor, Andy
Mauck from my office is also present ~--

THE COURT: Yes, sir, Mr. Mauck. I’m
sorry.

MR. ELLIS: -- as assistant counsel.

And my client, Mr. Mentz, is also present.

THE COURT: All right. There are several
motions that have been filed. I think you started all
this, Mr. Ellis. Do you want to start or Mr. McCall?

MR. McCALL: Your Honor. Our motion was
filed in March.

THE COURT: All right, sir.

MR. McCALL: We have the motion for

partial summary judgment, but there is another motion
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filed, I think it’s a preliminary matter. If the Court
please, I’d like to address the cross-motion filed by Mr.
Ellis.

THE COURT: All right, sir.

MR. McCALL: That was filed on the 18th,
last week. It was received in my office on the 19th.
There was no notice attached. I note in the cover
letter, it doesn’t refer to a notice being transmitted to
the Court. I became aware that Mr. Ellis intended to
have that motion heard today when he and I spoke by
telephone on Friday. I think Mr. Kerkam =-- and Ms.
Barker, of course, can address herself -- but I don’t
think any of us were aware that he intended to argue that
motion until Friday afternoon. And even if we had
received the notice itself, I don’t think the motion was
timely filed in order for us to respond today. It was a
22 page motion, Your Honor. I think that needs to be
scheduled for another time.

MR. ELLIS: May it please the Court.

THE COURT: Yes, Mr. Ellis.

MR. ELLIS: Mr. McCall is perfectly
correct. His motion for summary judgment was filed in
March.

THE COURT: Yes, sir.

MR. ELLIS: His memorandum in support of
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that motion was filed on July 17th. We responded the
next day --

THE COURT: VYes, sir.

MR. ELLIS: =-- with our opposition to
that motion, and filed a cross-motion on the same day,
July the 18th.

THE COURT: 1Isn’t it all going to the
same basic issue, one way or the other?

MR. ELLIS: Our opposition is all
intertwined with our cross-motion for summary judgment.
So if we argue one, we of necessity have to argue the
other. And we did not include a notice with Mr. McCall
and Ms. Barker that we intended to argue today, but
presumptively having filed a memorandum in opposition and
a cross-motion all at the same time, we assumed that he
would realize that we intended to argue it. Maybe it was
an improper assumption.

I did talk to him on the telephone on Friday
and I promptly made him a -- faxed him a notice we would
present it today.

THE COURT: All right, sir. Well, let’s
go forward, Mr. McCall, with your motion for partial
summary judgment and go from there.

MR. McCALL: All right, Your Honor.

THE COURT: I kind of agree with Mr.
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Ellis and what we argued about last time around, we’re all
coming down to the same thing..

MR. McCALL: I think today there’s
probably one issue that we all three agree upon, that’s
this language in the deed.

THE COURT: Okay. What it means is
another problem.

MR. McCALL: Yes, sir. As the Court is
aware, the pending mgtter before the Court in the County
case, which we are here for today, is the appeal from the
decision of the subdivision agent. And the appeal noted
three bases for their disagreement with the decision.

One, it was not properly based on the
ordinance, the decision‘was arbitrary and capricious and
there was a --they claim that the county was estopped from
denying that the add-on provisions contained in the deed
and the actions taken by the Cdunty did not lead to two
separate lots for identification, or two pieces of
property, but one property for identification..

" The problem is that there was a subdivision
application filed, as the Court is aware, and for a number
of reasons, the County denied the application. But the
one that’s the focus in this motion today is the lifted
access that the County determined was the case with

respect to this easement.
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One thing that we all agree upon is that this
easement language in the deed is the central focus of this
case. The distinction between our respective positions,
that is the position t;ken by the County and the position
taken by my client versus Mr. Mentz, is we believe that
the access stops at the borders of parcel B, parcel B
being the parcel B described in the plat that’s attached
to the deed that conveyed property to my clients, Mr. and
Mrs. Auerbach.

The County effectively took the same position
when they denied the subdivision application. Mr. Mentz
claims that the easement allows him access to his other
property, his other property being 122.5 acres that’s
contiguous to parcel B. Our position is that the language
in the deed is clear. 1It’s concise. There’s no ambiguity
to it. It says in its own terms that it is for the
purpose of ingress and egress to and from parcel B and
Highway 606 or State Route 606.

There’s no reference to any other property in
the deed. There’s no uncertainty as to where the easement
goes to and from. By its own terms, it’s limited as to
where it goes. -

We think it’s appropriate for the Court under
the circumstances “to construe the language in the deed.

It would save a lot of litigation time. It is ultimately

177
KRISTI ROBERTS HALL, COURT REPORTERS




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

—
the issue the Court will have to address when this matter

comes to trial, I believe, in October. 1If there are any
other issues that would have to be resolved, certainly
they would come after the Court ruled on the exact meaning
of this language in the deed.

In fact, if the Court rules that the easement
language is restrictive, as we propose that is is, then
this case, in my opinion, is effectively mooted, because
the County could take no arbitrary and capricious action
with respect to an easement that is, in effect, limited,
'as they say it is, and I think it naturally follon that
they could not take any action that did not comply with
the ordinance with respect to the interpretation of this
particular language.

Now, there may be yet other issues involved,
but I think effectively with respect to the action taken
by the County on ;his language, those issues would becéme
moot.

The County filed a memorandum asking the
Court to dismiss the action early on. And the Court has
not reviewed that. I think that needs to be considered
along with our memorandum for the Court to determine the
position of both the County and our client.

I think that says it all, Your Honor. This

is one of those times there’s not really anything to say
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because I think the language in the deed really does speak
for itself. If the Court has any questions, I’ll be
available.

THE COURT: All right. Now, Ms. Ba;ker,
do you want to say something before I call Mr. Ellis?

MS. BARKER: Your Honor, --

THE COURT: Okay.

MS. BARKER: =-- the County supports Mr.
McCall’s position and Mr. McCall’s clients’ position. Of
course, when we were asked to review that deed involving
access, we interpreted it in the same manner as Mr. MccCall
is interpreting it now.

We agree with Mr. McCall, of course, that the
language in the deed is clear. Mr. Ellis repeatedly
refers to thé planning director’s interpretations of
various zoning and subdivision provisions. Our review of
the deed, prior to the access issue coming to our
attention, was limited to issues involving the combination
of parcels and minimum acreage and subdivision issues,
other than access. We did not look at the access issue,
and normally do not, if we have a prime facie indication
that there is an easement that meets ordinance
requirements, we do not do a title examination or anything
of that sort before we approve a subdivision plat.

That matter was brought to our attention by
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Mr. McCall and when we looked at that deed, we came to the
same conclusion he did.

So, Mr. Ellis’ references to our dealing with
access are incorrect in implying that we dealt with that
issue, early on. We really didn‘t.

Mr. Ellis’ motion for summary judgment and
his memorandum include what we consider a number of
misconstructions of law. In fact, of course, we would
like an opportunity to respond to that with a memorandum
also. Mr. Ellis refers to the County being estopped from
changing its position. The County did not change its
position regarding access. The County initially had that
prime facia indication of access to a subdivision. And we
later found that there were problems with it when we
totally looked at the issue.

Our position is that the language in the deed
is clear and we agree with Mr. McCall that the Court must
construe that language and depending on the outcome of
that decision, the rest of the case may be moot.

Certainly from our standpoint, it would be resolved.
Thank you.

THE COURT: Now, Mr. Kerkam, do you want
to say anything before Mr. Ellis starts?

MR. KERKAM: Judge, I have nothing to

say, Your Honor.
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MR. ELLIS: Mr. Kerkam I don’t believe
has appeared in this case.

THE COURT: No, sir, but if all the
lawyers are here, I’m going to ask Mr. Mauck if he wants
to say anything after you go forward.

I notice that your clients have come in, Mr.
McCall. 1If you want them to sit on the bench behind you,
you may have them there. The bailiff will move.

MR.'AUERBACH: Thank you, Your Honor.

THE COURT: Are you comfortable up there?

MR. AUERBACH: Thank you very much.

THE COURT: Go ahead, Mr. Ellis.

MR. ELLIS: May it please the Court. as

Mr. McCall has indicated, the same issue involved in the

proceeding today is before the Court in the case of Mentz

v. Auerbach, which is presently set for trial on October

20 and 21. And the motion was filed in this case out of
necessity. We must address it in this case at this time,
although if the Court will hear it at the.apprépriate
time, the evidence will be presented in the trial of the
Mentz v. Auerbach case.

I must say, Your Honor, that I’m somewhat
puzzled -- and perhaps "intrigued" would be the better
word -- by the Counhty’s position with respect to opposing

our request to the Court to declare this as access.
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?he denial of the subdivision request was
based primarily on the County’s then interpretation, that
is August and July of 1993, that we didn’t have access,
but they indicated during the course of discussions that
if we presented a Court order declaring there was access
that we could go forward with our subdivision.

We understand that’s the case now, but they
are still taking the position of opposing our request and
have asked the Court for additional time to present
argument in response to the motion for summary judgment
that we filed.

Addressiﬁg the merits of the argument made by
Mr. McCall and the language contained in the deed, Mr.
McCall would direct the Court to one paragraph in the deed
that says that: parcel B is parcel B is parcel B and the
easement goes to parcel B, and that’s all the deed
provides and it can never go anywhere else.

But, Your Honor, that’s not all the deed
says. And his argument totally ignores all the language
in the deed except for the one paragraph that he refers
to, which establishes the easement.

The only case that he cites in his memorandum
that’s been submitted to the Court in support of his

proposition is Camp v. Camp, 220 Va. 595, which deals with

the doctrine of rigorous necessity. That case holds that
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if there is one clause in a deed that’s irreconcilably
repugnant with another clause, then the first clause must
prevail.

I submit to the Court, there’s been no
indication that there’s any clause in the deed that’s
repugnant to the clause which establishes the easement.
It’s clarification; it modifies it and it adds on, so to
speak.

Camp v. Camp also states and stands for the

proposition that the cardinal principle in interpreting
the deed is the intention of the parties at the time that
the deed was executed and the circumstances attendant to
that execution.

And we submit to the Court that the law is
perfectly clear in construction of deeds, that the Court
must consider all the language that’s contained in the
deed, and to the extent that it)s possible, give effect to
all the language in the.deed.

The deed, Exhibit 13, to our memorandum,
refers to the plat as recorded with it, the plat provideé
in the upper left-hand corner -- and I must say, Judge, we
ran into a photocopying problem that I was unaware of
until I was reviewing it and the top portion of ouf plat
that we submitted as Exhibit 4, I believe, cut off the

reference that I’m referring to. And I will ask that the
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sheriff hand up to the Court a correct copy, a true, if
you will, copy of the plat itself. and I’l1l hand counsel
one also.

Would you hand that to the Court and hgnd
that to counsel?

In the upper left-hand corner of that plat,
which is recorded with the deed, it is stated parcel A is
the first division of the property. Parcel B is an add-on
parcel to the property of H. C. Mentz and Pamela M. Mentz
in deed book 639, page 707.

The deed itself provides: Auerbach is
granted a first right of refusal to purchase parcel B
consisting of 7.422 acres, referring to the fact that the
easement portion does not limit parcel B as to the amount
of acreage that it’s referred to. The deed also provides
that Parcel B, containing 7.422 acres, is added onto the
property, described in deed Book 659, page 707 -- the same
reference that’s in the plat itself -- as an add-on, not
for the purpose of creating additional building lots.

Now, the only limitation to the add-on
provision is the limitation with respect to increasing the
number of building lots. And that refers to density, and
is fully explained in the letter from Mr. Hodges, dated
August 30th, 1993.- And it’s also addressed later in his

statement.
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There’s absolutely nothing in the plat or the
deed that’s irreconcilably repugnant. The easement is
established to parcel B. Auerbach is given a f;rst right
of refusal on parcel B, consisting of 7.422 acres, and
parcel B consisting of seven or containing 7.422 acres is
an add-on to the 122.5 acres, making a new 129.5 acre
parcel.

When the deed and the plat are read in their
entirety, the deed is perfectly clear, we submit, and
provides access to the 129.5 acre parcel. On the other
hand, if the Court should conclude that there’s any
ambiguity in the provisions of the deed, the Court should
consider evidence to show the attendant circumstances
existing at the time the deed was executed, including the
situation of the parties and their relationship. That’s
the proposition that’s set forth in the Camp case as well
as in all cases in addressing deeds and their intent. And
the evidence is not offered to a}ter; modify or contradict
the terms of the deed, but is simply to show the attendant
circumstances.

The evidence in this case, Your Honor, could
not be clearer, and we submit to the Court that it’s laid
out by documents -- primarily letters and correspondence
and requests for admission attached to our memorandum.

And let me suggest to the Court that nowhere
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is it more evident than in this case that the County is an
unnamed party to this deed, because the County exercised
through its subdivision and zoning ordinances the
requirements concerning much of the language in the deed,

and whether or not certain benefits that flowed from this

transaction could be obtained by the parties.

The ordinance required, and it was provided
in the deed, that a 50-foot easement was provided to
access subdivision pafcels of ten acres or more. Adding
on of the 7.422 acres, parcel B, to the 125.5 acre parcel
was done so that parcel A -- that was the piece that was
conveyed to Mr. Auerbach -- could be treated as a first
division of the entire parcel.

And that's'the language, Your Honor, that’s
in the letter form Mr. Johnson dated September 3rd, 1992;
that’s his language.

MR. MCCALL: Your Honor, I object because
until the Court determines there’s an ambiguity, I think
it would be inappropriate to be hearing any evidence at
all prior to the time that the deed was recorded. Ané Mr.
Ellis’ memoranda is replete with references to events that
occurred prior to the recordation of the deed, all of
which are predicated upon the Court’s finding, if there is
some need to hear -parol or extrinsic evidence.

As Ms. Barker said, we would like the
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opportunity tp respond to this memoranda, too, but I think_
for the purposes of this motion today, or at least in
response to the motion that we have filed, the
representations by Mr..Ellis need to be conveyed from the
date of the recordation of the deed forward, unless and
until the Court determines there’s a need to hear parol or
extrinsic evidence, because otherwise we are going way
back; we are going back into an area the Court hasn’t
ruled on prior to the time the deed is recorded. I
realize the cross-motion is based on events occurring
before the recordation of the deed, but we are getting far
afield from the motion today, and tha£'s the language with
respect to this easement.

THE COURT: Well, doesn’t he have the
right to argue what’s on the plat and what’s on the deed?

MR. MCCALL: He has the right to argue
what’s on the plat and the deed for sure, Your Honor, but
the letter that he just referenced, dated in September of
’92, is not part of the deed; that’s prior to recordation
of the deed in April of 1993.

He’s referring to events and letters, and so
forth, that go into the gquestion of the intent, all of
which would be prematﬁre until the Court rules on the
language in the deed. There’s no groundwork at all, no

foundation for the admission of parol evidence or
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extrinsic evidence prior to the time that the deed was
recorded.

THE COURT: Well, because of the lateness
of the filing of the memorandum by Mr. Ellis, I’m going to
allow you all to respond. But I’m trying to focus in on
the specific issue that would solve the whole thing,.and
the specific issﬁé that will solve the whole thing is the
interpretation of the deed and the plat, isn’t it?

MR. MCCALL: VYes, Your Honor, but I would
point out to the Court that the appeal in this case, the
pleadings themselves, does not raise the issues of
ambiguities; it doesn’t raise the issue of the intent of
the parties; it doesn’t raise any of these issues.

The issue in the appeal was whether or not
the County complied with the ordinance in its
interpretation of this language that’s in the deed that
described the easement. None of these other issues are
issues in the County case. This memorandum contains
issues that are part of the companion case, but that’s not
before the Court this morning.

THE COURT: Well, I agree and disagree
with you, Mr. MccCall. I think that in order to interpret
the deed, 1I’ve got to interpret the deed. And in order to
interpret the deed, I‘ve got to look at the whole deed

from corner to corner, together with the plat.
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MR. MCCALL: I agree, Your Honor, but at
the same time, that review necessafily must start with the
date that the deed is recorded and the document itself,
and not events or circumstances or documents that were
prepared prior to the recordation of that deed. The
doctrine of merger clearly would support that anything
prior to the execution of that deed, in this recordation,
is merged in the deed. -

THE COURT: 1I’ll overrule your objection,
at this point. You may respond to that question in your
memorandum when we get through.

Go ahead, sir.

MR. ELLIS: Thank you, Your Honor.

The further requirement, I mean further
documentary evidence that we produced to the Court shows
that the County -- and this is in conjunction with my
suggestion to the Court that the County was actually a
part of this deed, a named party -- actually dictated the
language that was used in the deed and construed that
language -- and I’m not talking about Ms. Barker or Mr.
Rives or anybody in the legal department, but I’m talking
about the people in the planning office who are charged
with the day-to-day administration of the ordinance
itself. The planning director construed that language to

mean that there was access to the entire 129.5 acre
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parcel, because he gave a tentative approval to the
subdivision plans that were submitted on August 30th,
1993.

Indeed, and we filed as exhibits with our
memorandum, the tax records and the County letter, which
added on the property, for assessment purposes, to 129
acres, before the deed was executed. The letter that adds
it on was dated some two weeks before the deed was signed.

And I go back for a moment, Your Honor, to
refer again to the Camp case that says the intent may be
evidenced by the circumstances surrounding the parties at
the time the deed was executed.

The evidence is equally clear that Auerbach
and Ortmann knew of the add-on requirement and that’s so
between the Johnson letter of September 3rd, 1992, McCall
letter of September 31, 1992, Auerbach’s handwritten notes
on the deed, draft of the deed'that's filed as an exhibit,
the County admission Number 62 and -- although we haven’t
filed it because we got it just yesterday -- the Auerbach
admission Number 62, which we will file with the Court.

In short, Auerbach and Ortmann could not have
purchased parcel A and made their improvements unless
parcel B had been added onto the 125.5 acres, and they
knew that.

Your Honor, we are perfectly aware of the
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rule that prohibits the use of deposition testimony as the
basis of a summary judgment motion, but I offer this
testimony in opposition to the summary judgment motion
that’s been filed by the County, by Mr. Auerbach and Mrs.

Oortmann in this case, and the County. And I think it’s

" appropriate for the Court to consider it in considering

their motion.
This was Mr. Hodge’s testimony --

MR..MCCALL: Excuse me. For the record,
may I interpose an objection to any use of the deposition
testimony. I don’t believe it comports with the rules at
all, Rule 4.7. I can’t find any exceptions that apply.

THE COURT: It may, again, and it may
not, Mr. McCall, but the only way we are going to get to a
conclusion of this matter is to continue to allow each
side to put in what it feels it can to vouch the record.
So I’m going to allow him to put it in anyway, and he
doesn’t have to vouch the record. Your objection is
overruled. Your exception is noted. ‘

Go ahead, Mr. Ellis.

MR. ELLIS: Your Honor, we are referring
in this deposition testimony, initially to the copy of the
deed that has the handwritten notes along the side of it,
if the Court recalls that copy of the deed. vDo you have

it there?
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THE COURT: Yes, sir, I saw it somewhere
in here. I can’t put my hand right on it.

MR. ELLIS: It’s Exhibit Number 7 to our

memorandum.

THE COURT: Go ahead, sir.

MR. ELLIS: And Mr. Hodges, who is the
planning director for Hanover County testified: %"all

right." This is the question. "And after 85 dash 86, we
have an TP number sign; Is that the --"

Answer: "Tax parcel."

Question: "-- tax parcel number ‘for
property being devided’ [sic]? And then we have
immediately below that 85-89 equal TP number sign ’for
property being added to....’"

Answer: "I believe they were referring to
proposed division of tax parcel 85-86 and that tax parcel
...was the property being added onto. "

Question: "“And that would have been Mr.
Mentz’ property?"

Ansver: "Yes."

Question: "All right. And do you recall a
discussion with Mr. Auerbach at or about the time these
notations made by you were made to the deed?"

Answer: "I’m not.sure I recall discussing

it, but it may have occurred. I don’t recall particular
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"I would acknowledge that that’s my writing
on the right-hand column under where it says, ’7.422 acres
(Parcél B) shall be added to Deed Book 659, Page 707 as an
’add-on not for the purposes of creating additional
building lots.’"

Question: "That is your handwriting?"

Answer: "That’s my handwriting and my
quotes."

Question: "YAnd your quotes. And the purpose
of your making that notation was so that would be included
in the final form of the deed; is that correct?"

Answer: "Yes, so that it would meet the
zoning requirements. So as far as I was concerned, Mr.
Mentz would be able to develop his property. In
accordance with the letter, I wrote to Mr. Goodfellow and
it would meet the requirements of the ordinance."

Question: MAnd so that Mr. Auerbach could
get his building permit; isn’t that correct?"

Answer: "Yes."

Further: "Did you ever discuss with Mr.
Auerbach any distinguishing feature of the access, as to
whether or not it was to Parcel B containing 7.4 adres or
to the entire property of Mr. Mentz’s?"

Answer: "I don’t recall the discussion of
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distinguishing features of Parcel B. The subdivision was
filed after my letter written to Mr. Goodfellow, which in
my opinion to Mr. Goodfellow was Mr. Mentz added the

property to the whole. He should be able to develop it."

Question: "Is that still your opinion?"

Answer: "Not based on subsequent information
and advice of counsel."

Question: YIt waé your opinion at the time
that you wrote that letter, though, was it not?"

Answer: “In 1993, yes. If I was aware of a
problem, I would have alerted Mr. Goodfellow, and Mr.
Mentz through Mr. Goodfellow, that there was a problem."

Now, Mr. Johnson testified, and he was the
subdivision administrator: "Now, you indicate that the
10-acre parcel was not divisible as requested; is that
correct?"

Answer: "That’s correct."”

Question: "Why was that?"

Answer: "The ordinance states that after the
first accountable division, all lots thereafter must be 10
acres or greater, and the division status of a property is
determined by the parent tract and when that property was
created."

Question: "All right. So, the ten acres,

which is the subject of this letter, was not the parent
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tract, was it?%

Answver: "No, it was not."

Question: "That, in effect, was a first
division, the 10-acre parcel --"

Answer: "“Of the larger tract, yes."

Question: "“-- which had been conveyed to Mr.
Mentz -- the 10 acres was owned by Mr. Mentz at the time
of your letter dated September 3rd, 1992?"

Answer: ‘'Yes."

Question: "“And so Mr. Mentz was desirous of
conveying to Mr. Auerbach two-plus acres out of the 10
acres; is that correct?"

Answer: "Right."

Question: "And that division could not be
effectedAas requested, because it would have been a second
division; is that correct?"

Answer: "That’s correct."

Question: "So in order to effectuate or
permit that division, the residual seven acres would have
to be added on to Mr. Mentz’s other property; is that
correct?"

Answer: "That’s correct."

Question: %"And if that were not done, then
Mr. Auerbach could not get a building permit for the

improvements on his two-acre parcel; is that correct?"
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Answer: "That’s correct."

Question: "Did you discuss that fact with
Mr. Auerbach? I see you sent a copy of that letter to
him."®

Answer: "I had met Mr. Auerbach on several
occasions and that could have been, that could have been
discussed. I can’t verify that, yes, I actually talked to
him about that. But, yes, I think we did discuss the
situation about the io acres v.’the two, the two-acre
lot."

Question: "Did you discuss the adding on
requirement by the County with Mr. Auerbach?"

Answer: "I’m thinking that we did discuss
how he could obtain his'objective by adding the property
back."

Your Honor, we have here a position taken by
the County from a legal standpoint that’s contrary to the
position that was enunciated and followed through and
dictated by the administrative people of the Céunty, prior
to the County’s receipt of a letter from Mr. McCall
indicating that legal action would be taken if the permit
was granted.

We submit to the Court that based on the
clear language of the deed, indeed the evidence attendant

to the circumstances surrounding the execution of the deed
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and the parties’ association and relative circumstances
themselves, it’s clear that this easement goes to the
129.5 acres, and we would ask the Court to so find.

THE COURT: All right. Now, Mr. Mauck,
did he leave out anything?

MR. MAUCK: I think he did an admirable
job.

THE COURT: I come back around,
understanding, Mr. McCall, and Ms. Barker, and Mr. Kerkam
that I‘m going to allow you all to file papers and allow
Mr. Ellis to respond to them. I think you ought to make
some comments on Mr. Ellis’ comments.

MR. MCCALL: Thank you, Your Honor.
First, I want to clarify from our perspective the comments
regarding the Camp case. I think Mr. Ellis has
misconstrued the intent of our memoranda and the comments
made with respect to Camp. ggég is a case in which there
were repugnant clauses in a deed. I’ve got a copy of the
case for the Court, if the Court would like. Basically
it’s a deed that said leaving, transferring property to
mother and son, tenants by the entirety, I believe, with
right of survivorship.

What the Court did in the Camp case was
simply go through the regimen of rules of construction

that it expected the courts in Virginia to follow, which
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the courts in Virginia had followed. But then it looked
at that ciause and stated that basically these rules don’t
apply, we have repugnant clauses.

After going through its analysis, the Court
concluded that in the case of the repugnant clauses, that
the first clause would control, that was the ruling of the
Court. And the Court further held that is error for the
trial court to allow the testimony of the attorney who
drew the deed. The reason being is, and I think the whole
point of the Camp case is, that only under the most dire
circumstances should the courts venture outside the
language of the deed to garner the interpretation placed
on that deed by the parties. The Camp case stands, as we
stated in our memorandum, for the rigidity with which the
Supreme Court expects the courts of Virginia to follow the
rules.

There is no repugnant language, in our
estimation, in this deed. There’s no repugnant language
whatsoever. The references that Mr. Ellis makes to the
parcel B v. another description of the 7.422 acres,
there’s nothing repugnant about that.

It may be considered redundant, but it’s not
repugnant. It’s quite cléar from the deed there is only
one parcel B, none other. So, we are not presenting to

the Court the Camp case for the proposition that there are
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repugnant clauses in this deed, not at all. 1In fact,

-again, as I said, we make the point that the Court’s not

supposed to go outside of the deed unless there’s no
reason for it. Even in the cases of these repugnant
clauses, the Court’s saying you still have kind of a way
to resolve it, but we can apply the standard rules of
construction to this particular deed.

One of the things that Mr. Ellis made, one of
his comments was that there is clear language in the deed.
We concur in that. We think the language in the deed is
very, very clear. There’s nothing uncertain in the deed
at all. What he is arguing is their interpretation of
what the add-on provision may, or the add-on languége may
have in terms of impacting on the use of the easement.

But there’s nothing presented in their memorandum that
addresses any authority by way of court cases, or county
ordinances, or any example of any positions that the
County has taken with respect to the add-on provision, to
support the interpretation that he wants this Court to
adopt.

As stated in the County’s memoranda, whatever
the real estate tax assessor’s office does for tax
purposes, for ﬁutting it on the tax records, which is one
of Mr. Ellis’ exhibits, whatever position the County may

take with combining these properties for tax map purposes,
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that’s giving them the same parcel. Number one, you take
it the way you find it. And the point is that this deed
imposed certain restrictions onlthe use of this property.
And other references, whether it’s the County or anyone
else referring to this property by any other designation
cannot change the basic character of this property, no
more than they could change the ownership simply because
they are going to call it a new name.

One of the exhibits that Mr. Ellis attached
to his memorandum was a deed of the property, the 122.5
acres that Mr. Mentz has. And there’s a further reference
to an access easement that I believe I’m correct in saying
that was entered into by his predecessors in title. Mr.
Mentz isn’t a party to that particular easement. That’s
their Exhibit Number 1.

But Mr. Mentz, for example, could purchase
the underlying fee interest in that easement, and the
County might at his request or on its own initiative
combine it for tax purposes. That mechanical treatment of
that property in his subsequent ownership would not in any
way impact on the rights of those parties to that access
easement. It would impact upon their right to use it. It
would not expand the easement. It could not change the
characteristics of that easement. And what they are

asking the Court to do is change the characteristics of
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this easement, which is clear by its own terms. Our
position is that you simply can’t do that.

Now, I will make one final comment, Your
Honor, because there are a lot of areas that I wanted to

respond to with respect to the memorandum, which I think

significantly misstate a lot of the positions taken, but

if the Court will look at Exhibit 15, which is the letter
of August the 30th, 1993 from Mr. Goodfellow or to Mr.
Goodfellow from John ﬁodges, in the memorandum presented
to the Court, they indicate that this represents the
County’s approval of Mr. Mentz’s subdivision plan. I
carefully reviewed it. I don’t believe the word
"approval" is in the letter. They do indicate in the
final paragraph that théy would be notifying Mr. Auerbach
and Mr. Wade of Mr. Mentz’s plans in this area and our
concurrence with those plans.

| But Mr. Hodge’s testimony in that deposition
that Mr. Ellis read clearly says that, yes, basically,
that was my initial opinion, but when I learnea that there
was a dispute about the access -- and on advise of legal
counsel, we changed our position.

This particular letter makes a reference that

it’s to a zoning inquiry. And it says: Dear Bill, In
response to a complaint received in this office regarding

the status of the proposed Mentz subdivision --
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T

This letter in no way is an approval letter.
It’s replete with conditions that have to ﬁe satisfied by
Mr. Mentz. I think It’s a fair description of this letter
to state that Mr. Hodges is merely saying in response to
your inquiry, all thinés being equal, if you comply with
these certain conditions after we have reviewed your
initial sketch, ;nd so on, we don’t see a problem. It’s
not an approval letter of a subdivision in any sense of
the word.

And I'‘m not trying to argue the County’s
position, but I think it’s fair to say from our
perspective the County could not approve anything, the
County had not taken any legal position. At best you
could say they were in a preliminary examination stage of
Mr. Mentz’s subdivision plans. There was yet a lot of
work to be done.

And there'are also some references in there
regarding the seven acres and the add-on, and so forth. I
think the distinction here, Your Honor, is that there is a
legal distinction between the effect of the County’s
requirement of adding on the seven acres that was left
over to Mentz’s other property, and what impact that
add-on process had on the legal character of the propertx

itself with respect to the use by other people of that

property, that is specifically the easement.
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Our position is that while the deed is very
clear about the add-on and I believe Mr. Ellis said it’s
very clear -- we don’t dispute the add-on language
incidentally, Your Honor, it’s very clear about what it
does. The distinction is that we submit that it does not
in any way, shape, form or fashion change the character of
the seven-acre parcel and the two-and-a-half-acre parcel
owned by my clients; that is, with respect to this
easement. That property’s characteristics for the
purposes of add-on were not changed. Add-on is a process
to take care of having a lot that falls below the minimum
County requirements of a ten-acre lot.

And our position is that that’s all the
add-on process did in this particular instance, it had no
other purpose. It served no other purpose other than to
remove an illegal lot and it does not, in any way, nor do
any of the exhibits or -- and Mr. Ellis didn’t represent
to the Court that the add-on changed the easeﬁent
language, or anything. There’s no references in any of
the County records about it. It simply says what it says,
they were for two different purposes: Number one, you
have language that establishes the easement, takes care of
that problem; number two, you have the add-on language
that takes care of the problem with the lot that would be

illegal because it’s less than ten acres. Then you have
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another provision regarding right of first refusal. Each
of those are independent, taking care of various aspects
of this transaction.

Thank you, Your Honor.

THE COURT: Ms. Barker?

MS. BARKER: Judge Taylor, I’m really
alarmed by Mr. Ellis’ characterization of our
participation in this review as making us a party to the
deed.

We receive a number of inquiries relating to
our zoning and subdivision ordinances and compliance with
our ten-acre first division requirement in the A-1
district. And typically if there’s been a prior division
that doesn’t fit into that requirement, our planners
advise people to use this add-on language.

That advice does not constitute approval of a
subdivision nor does it constifute an opinion regarding
access or any other aspects of the subdivision or zoning
ordinance.

And we indicate our approval with a formal
stamp, which is signed by the director or the deputy
director of the department. So various letters that are
sent back and forth are not approvals of subdivisions.

And I’ll just say, again, that we did not

complete a title examination of that access easement, nor
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was any opinion rendered on it, and one would not have

been sent that this conflict or this issue was brought to
our attention. And at that point we had to deal with it
and did deal‘with it by determining that for our purposes

there wasn’t adequate access. We would look to the Court

to interpret that.

TﬁE COURT: Mr. Kerkam, do you want to
say anything?

MR. KERKAM: I have nothing to say, Your
Honor.

THE COURT: All right. Mr. Ellis, do you
want to respond shortly? I’m going to allow you to
respond in writing to the writing. I’m going to aliow Ms.
Barker --

MR. ELLIS: I don’t want to take up the
Court’s time. At this point, we have what I think will be
short matters to take up with the Court.

THE COURT: How much time do you need,
Mr. McCall, to respond, because I’m going to give Mr.
Ellis a few days to respond after that. If Mr. McCall can
get to Ms. Barker, you all can respond together or you can
respond separately, whichever way you want to do it.

MS. BARKER: I think a separate response
would be fine, but we can do that in the samé time frame.

MR. MCCALL: Two weeks, Your Honor?
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THE COURT: Two weeks. All right. Two
weeks; 14 days. All right.

Mr. Ellis, you have five days after that to
respond, if you so desire.

MR. ELﬁIS: All right, sir.

THE COURT: All right, sir. Now, the
other matters you wanted me to listen to.

MR. ELLIS: Yes, sir, Your Honor.

First of all, I have a motion to amend the
complaint, the original papers of which I filed with the
éourt, and the amendment does two things, basically: It
adds a paragraph to the bill of complaint to allege a
violation of Exhibit 18.2-499, and a request for treble
damages under 18.2-500. We are basing this request mainly
on some of the deposition testimony that’s been discovered
and a recent case that’s been decided.by the Supreme Court

of Virginia, Commercial Business Systems v. Bell South

Services, decided last January, which provides that you
don’t have to show actual malice to recover in a case of
this type of violation, but legal malice is all that’s
necessary.

And we would move the Court to permit us to
make that amendment and to increase our addendum
provision. We also deleted one sentence in paragraph 22

of the bill of complaint, and that’s our motion with
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respect to that aspect qf the case.

THE COURT: All right. Any other
position on this, Mr. McCall? You are not in this, Ms.
Barker, Mr. Kerkam?

MR. MCCALL: Your Honor, I don’t object to
the basic amendment itself, but I think from a
housekeeping --

THE COURT: The rule says I’m supposed to
be very lenient in this area.

MR. MCCALL: Well, we don’t object to the
amendment, Your Honor. I think there may be a couple
housekeeping things that are in order.

" THE COURT: All right.

MR. MCCALL: The statute indicates they
get three full damages. I wonder if it’s still
appropriate to request the punitives. I wouldn’t think so
under the statute, Your Honor.

THE COURT: Are you saying you can’t have
treble damages and punitive damages in the same action?.

MR. MCCALL: According to the statute, it
only mentions treble damages.

MR. ELLIS: But we are alleging a
violation of that statute, which provides for treble
damages. We allege slander of title, for instance, which

doesn’t provide for treble damages. We are seeking
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punitive damages under that aspect of it.

MR. MCCALL: Well, my co-counsel suggests
they be set out in a separate count, perhaps a reworking
of the complaint, Your Honor.

THE COURT: Well, I think the easiest way
to do it is to allow the amendment and then you can
address it by responsive pleadings and we can amend,
again, if necessary.

MR. KERKAM: Judge, where we are is -- if
you don’t mind, I’ll be somewhat out of turn -- an
objection has been raised to the answering of
interrogatories having to do with punitive damages.

THE COURT: VYes.

MR. KERKAM: Mr. Ellis, in his initial
bill of complaint, asks for punitive damages and very
recently filed an interrogatory in June asking us to file
that information. Shortly on the heels of those
interrogatories, in early July, Mr. Ellis filed the
amended bill of complaint, which upon a fair reading
indicates to me that it is solely based on 18.2-499 or
500, which allows for treble damages and reasonable
attorney’s fees. It does not provide nor allow for
punitive damages.

Therefore, we have filed an objection to

answering any interrogatories having to do with punitive
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running stream of conscious paragraphs leading up to the
conclusion that the plaintiffs feel that they are entitled
to recover under 18.2-499; that’s all they have asked to
recover under.

THE COURT: All right.

MR. KERKAM: And if, in fact, it is a
slander of title, it would be our position if they can
prove it, which we respectfully feel they cannot prove,
but that that would be one element of proof that they
would allege for purposes of showing a violation of
18.2-499.

We are on the hdrns of the dilemma, so to
speak, because at this point the way this amended bill of
complaint is prepared, and I think ultimately will be
filed, I don’t believe that'the plaintiffs are entitled to
ask or are entitled to request punitive damages. So the
additional matter that’s before the Court is our objection
to responding to those large June interrogatories
requesting financial information from the defendants.

THE COURT: Mr. Ellis?

MR. ELLIS: Your Honor, their whole
objection is they don’t want ﬁo give ué a financial
statement and that’s what we asked for in our

interrogatories because we filed that based on the fact
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damages.

The only paragraph that’s been added to our
bill of complaint is paragraph 31. We notified them of

that amendment before the depositions were taken so there

‘wouldn’t be any question about it, and then we

specifically asked for damages for slander of title for
damages to the easement, development costs and damages
under 18.2-500 and puﬁitive damages.

THE COURT: VYes, sir. He’s raised the
question. In my mind, I’m not going to rule on it now.
But once we get the pleadings in order, then we can have
an argument on his objections to answering a particular
interrogatory and then we can have a hearing.

MR. ELLIS: The pleadings are before the
Court. I have filed with the Court the amended bill of
complaint, and the only --

THE COURT: I don’t know what the answer
is this morning. Off the top of my head, I've‘never
approached it as seeking treble damages in one count and
punitive damages in the next.

MR. ELLIS: We are certainly entitled to
allege as a basis of our claim various things éuch as
tortious interference with cbntract, slander.of title,

violation of Section 18.2-499, each and every one of them.
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18.2-500 just happens to provide for the recovery of
treble damages and attorney’s fees by statute. That’s the
remedy that’s provided if we approve an intentional under
conspiracy to injure him in his trade or business, then we
are entitled to recover that. We also are entitled to
recover for those damages, plus punitives to punish Mr.
Auerbach for the type of actions that he conducted.

THE COURT: VYes, sir.

MR. ELLIS: Under those circumstances, we
want to get his financial statement.

THE COURT: The question in my mind is
whether you can set it out in one general prayer or
whether you have to set it out in separate counts.

MR. ELLIS: I haven’t set it out in one
general count. Numbered paragraphs in accordance with the
rules, the rules don’t say anything about counts and then
I’ve got separate numbered parégraphs for each element of
damages. That’s what the rules provide, Your Honor.

THE COURT: Well, I think we are trying
to cross a bridge before we get to it.

MR. MCCALL: Your Honor, may I just make
one point?

THE COURT: If you want to, but I can’t
rule on that until I get the pleadings in order, either.

MR. ELLIS: Will he permit me to file

<11
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THE COURT: I’m trying to get to that
now. I want to know what other objections you’ve got for
the record.

MR. MCCALL: I just want to make one
comment, maybe for the point of consideration, Your Honor,
is that Mr. Ellis makes the argument of distinguishing for
the treble damages under the conspiracy, the punitives
under the slander of title. What do you do if by way of
hypothetically speaking, you find that there was a
conspiracy to slander title; does he get treble damages
under the conspiracy and punitive under the actual act? I
think that’s one of the things that needs to be fleshed
out.

MR. ELLIS: Judge, he’s asking me to try
my case right now.

THE COURT: Yes, sir. That'’s somethihg
you are raising before we get the pleadings in order.

I’'m going to allow him to file his amended
motion. I’m going to allow you to respond to it. What
else can I do to help you?

MR. MCCALL: Your Honor, one of the
things we wrestled with before, the Court will recéll, in
the original bill of complaint we wrestled around with the

identification of the individuals described as others and
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the County officials with respect to the alleged
conspiracy. We filed a bill of pafticulars. The Court
entered an order. We got a response we were not satisfied
with. We filed a motion to compel and the Court
instructed we could obtain that additional information
through discovery.

THE COURT: Yes, sir.

MR. MCCALL: 1In the amended bill of
complaint, paragraph 22, they have struck the language:
not satisfied with their conspiratorial acts between
fhemselves and County officials regarding the access road.

But that’s a reference left in paragraph 18
regarding -- it says almost immediately following
settlement: Auerbach and Ortmann between themselves and
others undertook a course of action by combination of
agreement and conspiracy.

I think this is deja vu again, in trying to
determine who "others" are. What we are trying to
determine at this point is whether the dropping of any
reference to conspiracy with the County officials, that’s
referenced in paragraph 22 of the original complaint,
means that the plaintiff is acknowledging that, therefore,
there is no conspiracy, if such conspiracy existed
involving County officials. We don’t want to leave the

door open in a surreptitious way for others to come back
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in and have tﬁe County back in this case agaiﬁ.

We don’t have a problem with taking the
reference out to the County, we don’t have a problem with
leaving the word "others" in, but we would like some
clarification so we know who the players are, that
"others" is not a veiled description to bring in the
County again.

MR. ELLIS: May it please the Court: --

MR. MCCALL: Excuse me just a second. I.
see ourselves getting back to a motion to the bill of
particulars, going through all this again and reworking
discovery and we were hoping, maybe with the Court’s
assistance, to get some clarification of the plaintiffs’
intent with respect to that particular modification of the
original bill of complaint.

MR. ELLIS: Your Honor, if Mr. McCall
obﬁects so strenuously for me taking that portion of the
sentence out, we’ll put it back in. The Court’s ruled on
it --

THE COURT: Yes, sir.

MR. ELLIS: -- and directed that, but I
thought for clarification purposes if we deleted that
reference it would be clearer. So that’s what I did.

THE COURT: Yes, sir. I thought you

deleted it on purpose also. I compared one to the other.
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MR. ELLIS: Yes, sir, but if he wants it
back in, we will put it back in.

MR. MCCALL: Your Honor, I haven’t said I
want it back in. I wasn’t going to get into this. I

talked to Mr. Ellis on the phone and asked him did he mean

to exclude the County and he wouldn’t, he said "others’ is

still in there.

THE COURT: You are asking me to rule on
the pleadings before I get to the pleadings in a form that
I can understand them. I’ve got to allow Mr. Ellis --
when he files his amended bill of complaint, you should
raise the questions to what’s wrong with that amended bill
of complaint, and then we cross that bridge when we get to
it; isn’t that right?

MR. MCCALL: All right, Your Honor.

THE COURT: Let’s do it that way. 1It’s
ordered that you can file your amended bill of complaint.

MR. ELLIS: Thank you, Your Honor. I
have the order --

THE COURT: All right, sir.

MR. ELLIS: =-- which I will submit to
counsel now.

THE COURT: Mr. McCall can note his
objection to it.

MS. BARKER: Your Honor, there have been
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various references to County officials and, of course,
it’s our posi£ion that there should be no references to
County officials in that pleading.

THE COURT: I understand. You made that
clear in your previous‘arguments.

All right. Mr. Ellis, what else have you
got? )

MR. ELLIS: The other motion that we had,
Your Honor, was to require the defendants to answer our
third interrogatories, which were two questions, one of
which was to provide the financial statement, and I
understand the Court is going to defer a ruling on that.

THE COURT: I am, yes, sir.

MR. ELLIS: The other is to provide the
insurers’ requirements provided in rule four eight. And
there’s been no objection filed to that. We ask for the
provision of the insurgnce information of any insurance
policy that covered or possibly covered the damages that
we seek, and that’s specifically provided for in the

rules. Twenty-one days has gone by. There’s been no

objection filed. We would ask the Court to compel answers

to that.
THE COURT: All right. Have you got any
problems with answering that, Mr. Kerkam? Aren’t you the

man who is handling that side of it?
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MR. KERKAM: Judge, I believe I am.

THE COURT: Well, file something in
response.

MR. KERKAM: I will file something in
response.

THE COURT: All right, sir.

MR. ELLIS: Judge, I don’t understand
what he’s going to respond to. The 21 days has gone by.
There was never any objection filed. The motion to compel
was filed.

THE COURT: The rule is specific that you
have to furnish the information. Why can’t you furnish
the information?

MR. KERKAM: Judge, I believe I’ve
already been ordered to respond.

THE COURT: Yes, sir.

MR. ELLIS: Thank you. That’s all I
have.

THE COURT: VYes, sir. Anything else this
morning?

MR. ELLIS: No, sir.

MR. KERKAM: Judge, the order that Mr.
Ellis has provides to the Court a certain number of days
within which to respond. I believe before we can respond,

I would like to file a bill of particulars in terms of
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paragraph 18 as to who the identification of "others" are
-- before we respond. And I’d like the Couft to give me
time to file a bill of particulars, and then after that

information has been provided on the bill of particulars

THE COURT: VYes, but isn’t a response for
the bill of particulars a response?

MR. ELLIS: Your Honor =--

MR. KERKAM: I’m going to file a motion
for a bill of particulars. 1Isn’t that a response?

MR. ELLIS: Your Honor, it’s already been
ruled on by the Court back when Mr. Brenner was in the
case and Mr. McCall on paragraph 18, they requested a bill
of particulars and the Court granted it and then ruled
that they were entitled to no further information. We
have been through this all before.

MR. KERKAM: ﬁut, Judge, this is a new
lawsuit, entirely new lawsuit. Everything else has gone
by the boards. All the discovery’s gone by the boards.
All the pleadings have gone by the boards. It's'day one
today.

THE COURT: But, again, you are asking me
to make a ruling on something I just allowed the filing
of.

MR. KERKAM: For purposes of our filing
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responsive pleadings to the amended bill of complaint, we
need to know who these individuals or entities are that
Mr. Ellis refers to as "others". He’s taken the County
out now. I can’t respond to this amended bill of
complaint without knowing that information. And I wish to
file a bill of particulars to have Mr. Ellis specifically
tell me who he is referring to, if he can. Then I can
adequately respond to this pleading.

MR. ELLIS: Your Honor, Mr. Kerkam is the
third counsel that we have had to deal with in this
matter. We have been through this identical --

THE COURT: I certainly ruled on the "
others" as to the bill of particulars, Mr. Kerkam.

MR. ELLIS: The Court’s entered --

MR. KERKAM: That’s fine, Judge. That
was in that lawsuit, if the.Court is telling me that?

THE COURT: 1It’s the same "others" and I
ruled on them.

MR. KERKAM: Well, Judge, it can’t be the
same "others" because Mr. Ellis has taken all the County
officials out of this case.

THE COURT: Yes, but they were
specifically referred to as County officials, Mr. Kerkam.

MR. KERKAM: Well, if Mr. Ellis will tell

us that the "others" in this paragraph 18 do not or are

<19
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not County officials, that’s all I need. That’s all we.
need. We need to find out whether or not this case
involves County officials again.

MR. ELLIS: This is the same argument

that we went through in chambers three months ago, Judge,

"and the Court has ruled on it and it’s the same paragraph

and it’s the same'language.
THE COURT: I thought I‘’d ruled on it,
too, Mr. Kerkam.

MR. KERKAM

In this lawsuit, Your Honor?

THE COURT: Well, I just filed this one.

MR. KERKAM: That’s correct.

THE COURT: If you have got to raise
additional questions in'your response, which I’m giving
you é specific time to file a response, can’t you file a
response and say: I can’t respond because of this?

MR. KERKAM: Well, I can do that, Judge,
but then we have got to start taking all this discovery
all over again. This is a brand new lawsuit. |

THE COURT: We will cross that bridge
when we find out what the question is.

MR. KERKAM: The question is simple.

MR. ELLIS: Is Mr. Kerkam telling the
Court because we -- and I’ve got, I want to tell the

Court this right up front: That we told him that we were
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going to amend beforé he ever deposed our people, and gave
him the language of the amendment and he had it before him
when he deposed Mr. Mentz. And he’s telling the Court now
that all of the discovery that’s gone on, everything
that’s gone on before is not permissible, inadmissible in
this case, because we filed an amended bill of complaint
adding one paragraph?

MR. KERKAM: Judge, that’s not what I’m
saying. We have to respond to factual allegations in the
amended bill of complaint.

THE COURT: VYes.

MR. KERKAM: And we simply need Mr. Ellis
to tell us if, in fact, the fact that he has deleted
reference in the amended bill of complaint to all County
officials and the conspiracy with County officials, does
that mean that they are not included within this
classification of "others", unnamed individuals. If Mr.
Ellis will tell us that, then the issue is done. If Mr.
Ellis is deleting a reference to.cOunty officials, but
then intends at a later time to come back and say, just
because I deleted it, I’m still going to consider them as
part of this allegation of "others", then we need to know
that and the Court neéds to know that.

MR. ELLIS: Judge, this is the identical

argument that we had in chambers, and the Court’s ruled on

L2l
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THE COURT: I think I have, too. And so
your objections and your motions are overruled, at this
time, Mr. Kerkam. And I‘’ve given you 14 days in which to
respond to this amended bill of complaint.

Mr. Ellis, you prepare a sketch for an order
and send it around for their objections.

MR. ELLIS: I gave the order --

THE COURT: I’ve got the order. I'm
talking about the rest of the.things.

MR. ELLIS: On the insurance, yes, sir.
I have an order on that, but I included the other one.

THE COURT: Send me another one.

MR. ELLIS: All right, sir.

THE COURT: All right?

MR. ELLIS: Thank you. That’s all.

THE COURT: Thank you. We will be inl
recess until we get the .criminal docket going.

MR. KERKAM: Thank you, Judge.

THE COURT: Thank you.

(The proceedings were concluded at 10:15 a.m.)

X
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SOUTH ANNA DISTRICT
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BEAVERDAM DISTRICT
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HANOVER COUNTY
P. 0. BOX 470
HANOVER, VIRGINIA 23069-0470

August 8, 1995

-

The Honorable Richard H. C. Taylor, Judge
Hanover County Circuit Court
Hanover, Virginia 23069

Re: Mentz v. Hanover County

Case No. 425-94

Dear Judge Taylor:

JOHN F. BERRY ’
COUNTY ADMINISTRATOR

RICHARD R. JOHNSON

DEPUTY COUNTY ADMINISTRATOR

STERLING E. RIVES, Ili
COUNTY ATTORNEY

File No.: 5130
(804) 537-6035

In response to the motions filed by the parties and the
discussion at the last hearing in this matter, the County relies on
the "Memorandum of Hanover County" filed on January 20, 1995, with
exhibits. That memorandum states the County’s position.

Thank you for your consideration.

ALB:cdc

Sincerely,

ko

A. Lisa Barker,
Senior Assistant County Attorney

cc: Andrew J. Ellis, Jr., Esq.
Charles J. McCall, Esq.
William B. Kerkam, Esq.
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VIRGINIA:

IN THE CIRCUIT COURT OF HANOVER COUNTY

HUBERT.C. MENTZ 2

PAMELA M. MENTZ 2
PLAINTIFFS, 3.

v. Case No. CH 425-94 f

COUNTY OF HANOVER . 09? o <
DEFENDANTS, u@ &&cp&

DAVID AUERBACH | o \@ ey @‘5

SUSAN C. ORTMANN rod
INTERVENORS. K ‘Oiﬁ&

O

MEMORANDUM IN RESPONSE TO PLAINTIFFS’ HBMORANDL% N

OPPOSITION TO MOTION FOR PARTIAL SUMMARY JUDGEME AND
PLAINTIFFS’ CROSS-MOTION FOR SUMMARY NT

David Auerbach and Susan C. Ortmann, (the "Intervenors"), by

counsel, submit this Memorandum in Opposition to Plaintiffs’

Memorandum filed in this case on July 18, 1995.

INTRODUCTION

On March 10, 1995, Intervenors filed a Motion for Partial
Summary Judgment requesting this Court construe language in a deed

(the "Deed") (Attachment A to Intervenors’ Motion for Partial

Summary Judgment) from Plaintiffs to Intervenors relative to the-

respective rights of each party in an easement described in the

Deed (the "Easement"). On July 17, 1995, the Intervenors filed a
Memorandum in Support of Intervenors’ Motion for Partial Summary
Judgment ("Intervenors Memorandum"). On July 18, 1995, the
Plaintiffs filed a Cross-Motion for Summary Judgment and a
Memorandum in Opposition To Intervenors’ Motion for Partial Summary

Judgment and In Support of Plaintiffs’ Cross-Motion for Summary

223
G



L
L

Judgment ("Cross-Motion Memorandum") .

On July 25, 1995, this Court heard oral argument on the
respective Motions. 'The Defendant (the "County") also appéared and
was heard. All parties agree that the sole issue before this Court

is the extent of the rights the Plaintiffs retained in the

Easement.

The central argument advanced by the Intervenors is that the
language in the Deed granting the Easement to Parcel B, which arose
out of the settlement of a suit for specific performance by the
Intervenors against the Plaintiffs, is clear and unambiguous. Nor
has it been argued by the Plaintiffs that there was a mistake
involved in drafting the Deed. As such, this Court is bound to
review only the instrument. As set forth in Trailsend v. Va.
Holding Corp., 228 Va. 319, 325-326 (1984), the Court held:

Trailsend contends that where a deed is clear
and unambiguous, no parol evidence should be
used to help construe it. The latter argument
best applies to this appeal.

In our opinion, and in the opinion of the
trial court, the language of the deed was
clear and unambiguous. Where such is the
case, a court called upon to construe such a
deed should look no further than the four
corners of the instrument under review. 1In
Camp v. Camp, 220 Va. 595, 597-598, 260 S.E.2d
243, 245 (1979), which concerned construction
of a deed that contained an inherent conflict
in certain of its terms, we said the following
about the use of parol evidence in the
construction of deed:

The prime consideration, as with any
writing, ~is to determine the
intention of the parties executing
the instrument. . The intention,
including a finding as to the estate
conveyed, should be ascertained from

2

=
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the language used in the deed, if
possible, .... If the language is
explicit and the intention is
thereby free from doubt, such
intention is controlling, if not
contrary to law or to public policy,
and auxiliary rules of construction
should not be used.

(Citations omitted) (emphasis added). Accord
Amos. v. Coffey, 228 Va. 88, 320 S.E. 2d 335
(1984). We expressed a similar view in
Woodson v. Smith, 128 Va. 652, 656, 104 S.E.2d
794, 795 (1920), where we wrote that "[t]he
rule is that when a deed is executed and
accepted in performance of a prior preliminary
contract, the deed, if unambiguous in its
terms, and unaffected by fraud or mistake,
must be looked to alone as the final agreement
of the parties. [Emphasis in original)

The Plaintiffs argue that parol and extrinsic information
should be considered by this Court. The Cross-Motion Memorandum
contains extensive references to parol, extrinsic and deposition
material. The bulk of the references in and exhibits with the
Cross-Motion Memorandum relate to another case that the Plaintiffs

have filed against the Intervenors, styled as H.C. Mentz and el

M. Mentz, P;aintiffs, v. David Auerbach and Susan C. Ortmann,
Defendants, Case No. CH 423-94 ("Mentz V. Auerbach"). 1In that

case, Plaintiffs allege conspiracy, slander of title and other
tortious acts by the Intervenors, all arising from alleged events
associated with the Easement.

In the instant case, Mentz v. Hanover County, appealing the
denial of the Plaintiffs’ subdivision application, the Plaintiffs
allege that Hanover County’s "...reasons for disapproval are not
properly based on the ordinance and are arbitrary and
capricious..;" They further allege that the County "...is estopped

3
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from asserting that there are two separate parcels of land sought
to be served by the access road when the County required that the
parcels be joined before approving a conveyance of the servient
tract now owned by [the Intervenors)".

The alleged statements, interpretation of the Deed and other
actions 'alleged by the Plaintiffs in Mentz v. Auerbach are
contested matters and granting of a summary judgement in favor of
the Plaintiffs would not be appropriate in Mentz v. Hanover County.

Plaintiffs’ Cross-Motion Memorandum also refers to other
occurrences and statements by the parties in connection with the
Easement, events which, if they occurred,. are all contested
matters. None of these issues are alleged in the appeal in Mentz
v. Hanover County, and the hearsay; parol evidence, and deposition
testimony proffered by the Plaintiffs in support of their
Memorandum should not be considered by the Court.

Without waiving its objections regarding the contents of the
flaintiffs' Cross-Motion Memorandum, reliable case authority
requires this Court to interpret the Easement through the language
of the Deed, the Intervenors are compelled to respond to the
allegations and exhibits presented by the Plaintiffs. .

BACKGROUND

In 1986, Plaintiffs became the owners of a 122.5-acre parcel
of land in Hanover County, Virginia. In January of 1991,
Plaintiffs became the owner of an undivided 10-acre parcel of land
adjoining the 122.5-acre parcel. Plaintiffs had the 10-acre parcel

surveyed and purported to divide it into Parcel A containing 2.578

4
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acres ("Parcel A") and Parcel B containing 7.422 acres ("Parcel
B"), represented by a plat (the "Plat") (Exhibit No. 1 Attached)
prepared by Goodfellow, Jalbert & Beard ("Goodfellow').

Plaintiffs marketed the 0ld Church Tavern located on Parcel A
through a sale brochure ("Sales Brochure") (Exhibit No. 2,
Attached). Attached to the Sales Brochure was a copy of a only a
portion of the Plat ("Partial Plat"), which contained no reference
to "add-on". 1In June of 1992, Plaintiffs entered into a contract
to sell Parcel A to the Intervenors (the "Contract") (Exhibit No.
3, Attached). 1In the Contract, the Intervenors reserved a first
right of refusal to purchase Parcel B. In August of 1992, as a
result of a title search in preparation for closing on the
purchase, the Intervenors first learned that the Plat had pever
been filed of record in Hanover County and that the representation
concerning the division of the 10-acre parcel and the Plaintiffs
ability to perform under the Contract were false. The
Intervenors’ notified Plaintiffs’ then counsel, Jeffrey Zwerdling
(Exhibit No. 4, Attached).

Under certain circumstances, the Hanover County Subdivision
Ordinance requires that when a portion of a larger parcel of land‘
is purchased by someone already owning adjoining property, and
concurrent with recording the purchase, the purchased portion may
be further plated and divided and an even smaller portion sold to
a third party. This is allowed so long as the remainder of the
land retained by the purchasel':'/seller is, concurrent with the

purchase/sale, "attached" to the purchaser/seller’s adjoining



'property by an administrative process referred to by the Hanover
County Planning Department as the "add-on" provision. This is
- called the "right of first divisiont®

Thereafter, the portion of land "added-on" is then treated by
the County as a new parcel of 1land containing the
purchaser/seller’s other property and the property that is
subjected to the "add-on" procedure. That is, the combined
properties will appear in Hanover County tax records and on tax
maps as one parcel only for tax purposes.

Because the Plaintiffs had not recorded the Plat when they
took title to the l0-acre parcel, they lost their "right of first
division" and were unable to convey Parcel A to the Intervenors as
called for under the Contract without complying with the Hanover
County Subdivision Ordinance. |

In early August of 1992, when the Plaintiffs first learned
that the Plat was not recorded, they had another plat, with a
different configuration for Parcel A and Parcel B, prepared by
Goodfellow and recorded (the "New Plat") (Exhibit No. 5, Attached).
The Plaintiffs did not disclose this information to the
Intervenors. | .

When the Plaintiffs refused to convey Parcel A to the
Intervenors as described in the Plat, the Intervenors filed a Bill

of Complaint for Specific Performance in the Circuit Court of

Hanover County, Chancery Number 92001116-00, Davi erbach and
usan C. Ortmann v. Herbert C. Mentz and Pamel . _Mentz to compel
Plaintiffs to perform under the Contract. A settlement was
6
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reached, and the Plaintiffs conveyed Parcel A to the Intervenors
under the Deed now under review.

The Deed and the Plat were then put to record. The Plaintiffs
conveyed to the Intervenors Parcel A, and retained Parcel B, which
was the balance of the original 10.0 acre parcel. In the Deed, the
Plaintiffs reserved an Easement across Parcel A as a means of

ingress and egress to and from Parcel B and State Route 606.

ARGUMENT
The Plaintiffs’ raise the following arguments in their oral
argument and Cross-Motion Memorandum:

1. The Plaintiffs, the Intervenors and the County each knew
that Plaintiffs intended to develop the 122.5 acres of
land adjoining Parcel B into a subdivision and utilize
the Easement over Parcel A as access to the 122.5 acres
to satisfy the subdivision access requirement imposed by
the Hanover County Subdivision Ordinance.

2. The Plaintiffs, the Intervenors and the County each
expressed their knowledge and approval of Plaintiffs’
intentions by their participation in the “add-on®
procedure, that is, combining of the 122.5 acres and
Parcel B into one parcel for tax purposes.

3. The language in the Deed is clear and gives Plaintiffs
the right to access the 122.5 acres through Parcel B and
does not limit Plaintiffs’ access only to and from Parcel
B and Route 606.

4. If the language in the Deed does limit Plaintiffs’. access
only to and from Parcel B and Route 606, then it is
ambiguous and should be construed against the Intervenors
who drafted the Deed.

5. The County is estopped from asserting that there are two
separate parcels of land sought to be served by the
Easement when the County required that the parcels be
joined before approving a conveyance of the servient
tract now owned by the Intervenors.



1. THE PLAINTIFFS, THE INTERVENORS AND THE COUNTY EACH KNEW
THAT PLAINTIFFS INTENDED TO D LOP 22.5 A

ADJOINING P. EL B ARCEL B, I A DIVISION

ILIZE THE EASEMENT OVER PARCEL A ACCE THE

122.5 ACRES TO SATISFY THE SUBDIVISION ACCESS REQUIREMENT
I SED THE HANOVER COUNTY DIVISION ORDINANCE.

Plaintiffs first ask this Court to accept the proposition that
Plaintiffs’ intention to develop the 122.5 acres and Parcel B (the
"Property") was conveyed to the Intervenors and the County.

The events cited by the Plaintiffs in their Memorandum that
occurred prior to the execution, delivery and recordation of the
Deed, do not indicate any knowledge of the Intervenors of any
| alleged intent to subdivide on the part of the Plaintiffs.
Further, the Plaintiffs’ intent to subdivide the Property is not
manifest in any exhibits to the Cross-Motion Memorandum, nor does
Plaintiffs’ Exhibit No. 2 contain the Plaintiffs’ name, identify
the owner of the property examined, ér contain any reference to
subdivision or use of the property.

In fact, when Plaintiffs’ did not record the Plat in 1991,
the "right of first division" in favor of the Plaintiffs was lost.
They would then be required to.make subsequent application to the
Hanover County Planning Department, which was done to allow the
Contract to be performed. Moreover, if the Plaintiffs had intended
to use the Easement described in the Plat as they now represent,
they did not undertake any action prior to entering into the

Contract to .have the Plat recorded or make application for a



subdivision. Indeed, the conduct of the Plaintiffs should be
construed as a clear indication that they did not want to alert the
County or prospective pui‘chasers of Parcel A of their future plans
to subdivide the property.

The Plaintiffs were notified by Intervenors’ counsel by a
letter to Jeffrey Zwerdling (Exhibit No. 4, Attached) that the Plat
had not been recorded and that Parcel A as represented for sale by
the Plaintiffs did not exist. Plaintiffs’ initial reaction was not
to correct the problem and presérve their rights to subdivide their
property, but to prepare and record the New Plat, voiding the
Intervenors’ variance, blocking issuance of their building permit
and refusing to close on the Contract. This led to the suit for
specific performance. Moreover, Plaintiffs only contacted Hanover
County Planning Department regarding the possibility of using the
right of first division of the 10-acre parcel after the filing of
the specific performance action, not as part of their voluntarily
éompliance with their duties under the Contract.

The allegation that Auerbach and John Hodges, County Planning
Director, met and prepared the "add-on" language is simply not
factual. In fact, nowhere in Mr. Hodges’ deposition testimony does
he state that he and Auerbach met and prepared any language that
was ultimately used in the Deed. Mr. Hodges, at best, may have
spoken with Auerbach on this subject. Hodges said: "I’m not sure
I recalled discussing it, but it may have occurred. I don’t recall
particular discussions." He further stated that, with respect to

the language, his handwritten notes were on the Deed and the



language was ."..;so it [the deed] would meet the 2zoning
requirements." (Page 18-19 of Cross-Motion Memorandum)

The Plaintiffs would have this Court believe that the Deed,
the Easement language and the "add-on" language were created by
Auerbach and Hodges and that the Plaintiffs were passive
bystanders. This is hardly the case! The admissions referenced by
the Plaintiffs on Page 3 of their Cross-Motion Memorandum states
the County’ position with respect to the requirement that the
language appear in the Deed, not that Auerbach participated in the
creation of the language or the requirement that it be used in the
Deed.

Although, the Plaintiffs make a lot of noise concerning their
intentions to subdivide the Property, the silence is deafening when
one listens for utterances from the written documents prior to
recording the Deed and the Plat.

The Plaintiffs also fail to bring to the Court’s attention
letters from their counsel to Hanover County Planning Department:

1. Letter dated March 29, 1993, to Keith Thompson,
Hanover County Planning Office, with attached
proposed Deed (Exhibit No. 6, Attached)

2. Facsimile Letter dated March 31, 1993, ¢to Keith.
Thompson. (Exhibit No. 7, Attached)

If, as Plaintiffs say, they had the intention to subdivide,
why, prior to recording the Deed and Plat, is there not one
reference of their intention in the Plat, in any of the documents
preceding the signing of the Contract, in the Contract, in the

Deed, or in any contact they or their counsel had with the County?



While the Contract does mention Parcel B, it does not mention
the Easement or the Plat. Though Plaintiffs’ counsel inquired of

the County "...if this deed is satisfactory.", (See Exhibit No. 7,

Attached) he made no inquiry concerning the Easement, nor is there

any indication that the County provided any information regarding

the Easement.

2. IHE PLAINTIFFS, THE INTERVENORS AND THE COUNTY EACH
EXPRESSED THEIR KNOWLEDGE AND APPROVAL OF PLAINTIFFS’
INTENTIONS BY THEIR PARTICIPATION IN THE "“ADD-ON"
PROCEDURE, THAT IS, COMBINING OF THE 122.5 ACRES AND
PARCEL B INTO ONE PARCEL FOR TAX PURPOSES.

Fundamental to understanding the communication among the

Plaintiffs’ counsel, Goodfellow, Mr. Auerbach, Intervenors’
counsel, and Mr. Hodges is recognizing that the entire "add-on*
process was initiated by the discovery that the Plaintiffs had
contracted to sell a parcel of property that did not exist in a
recorded form.

While the Plat showed that it existed, the legal description in the
deed conveying the 10-acre parcel to the Plaintiffs only described
a l0-acre parcel, not a Parcel A and Parcel B. Thus, the 10-acre
parcel went to record to the Plaintiffs as a single parcel.

The Plaintiffs are asking the Court to find as a matter of
fact that the Intervenors had knowledge and an understandin§ of the
"add-on" procedure prior to closing. There is no evidence of the
allegation before the Court. Plaintiffs make reference to
Auerbach’s participation in drafting the "add-on" language, but
most of the language first appeared on the Plat in January of 1991.
Thus, the Plaintiffs ahd Goodfellow were aware of the "add-on"

11
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concept and language no later than January of 1991. Plaintiffs
offer no evidence of communication with the County prior to
 preparation of the Plat, so presumably Goodfellow needed no
guidance or clarification from the County concerning the procedure.

The Intervenors first became aware of this property around
"March of 1992. The Sales Brochure provided by the Plaintiffs
contained only the Partial Plat, which did not contain tﬁe
references to "add-on", and Intervenors were unaware of the Plat
until around July of 1992 when they made application for a variance
and building permits.

All of these communications had one goal in mind. Simply
stated, was there a method to transfer Parcel A to the Intervenors
and avoid the consequence of the forfeiture of the right of first
division? The County suggested that there was a way, provided that
the "add-on" language was added to the Deed. The add-on language
WMME
W_MMMW
an illegal size lot of less than 10 acres.

Plaintiffs argue that the actions of the County tax authority
in.combining the 122.5 acres and Parcel B into one parcel for tax
purposes, as reflected by designating the property with a new tax
parcel number on the County tax map and on the tax card, creates a
new parcel of 129+ acres, which the Plaintiffs now ask the Court to
recognize as Parcel B. The Intervenors do not disagree that the
County tax authority could designate the new parcel in any manner

it choose. Such a designation would have no impact beyond the tax

12



entities’ statutory authority, nor could it have any effect upon or
change the characteristics of the Deed or the Plat, which make
clear reference to Parcels A & B.

Although the Plaintiffs argque that the new parcel designation
action taken by the County tax authorities would have the impact
they urge this Court to adopt, the Plaintiffs argument is not based
on any regulatory, statutofy or case authority for changing the
characteristics of property or altering language in a deed, plat or
contract. It is not, because ﬁo such authority exists.

Plaintiffs’ Exhibit No. 1 to their Cross-Motion Memorandum
includes an Easement Agreement providing the Plaintiffs’ access
from State Route 606 to and from the 122.5 acres owned by the
Plaintiffs. This Easement Agreement is clearly a restrictive
right-of-way easement for the benefit of the owners of the
properties served by the easement.

When the Plaintiffs purchased the 122.5 acres they took title
subject to this Easement Agreement which runs with the land. 1If,
for example, the Plaintiffs were to purchase the underlying fee
ownership of the property affected by their easement, they would
not be able to unilaterally change the terms of the Easement
Agreement. Similarly, were the County tax authority to create a
new tax parcel of the newly acquired land and the 122.5 acres owned
by the Plaintiffs, a procedure that would be identical to the
instant case, it would not change the character of the land or the
Easement Agreement.

Plaintiffs’ entire case is predicated on convincing the Court

13
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that the "add-on" procedure was for the sole benefit of the
Intervenors, that the concept was created by Auerbach and John
Hodges, that the language was provided to Plaintiffs’ counsel by
the Intervenors’ counsel, that Plaintiffs’ counsel was instructed
by the Intervenors’ counsel on where the language should be
inserted in the Deed, that the Plaintiffs and their counsel relied
on the County’s representations, and that the Plaintiffs and their
counsel were passive participants. Nothing could be further from
the t:uth. How can the Plaintiffs argue that the "add-on" language
was the product of a meeting between Auerbach and John Hodges when
the Plaintiffs’ and Goodfellow were well aware of the "add-on"
provision when the Plat was prepared in 1991, more than a year
before the Intervenors became aware of Parcel A.

Plaintiffs must pursue this argument, however, because their
counsel drafted the Deed and the Easement language and made no
inquires regarding the "add-on" language..

3. HE LANGUAGE IN THE DEED IS CLEAR AND GIVES P FF

THE RIGHT TO ACCESS THE 122.5 ACRES THROUGH PARCEL B AND
DOES NOT LIMIT PLAINTIFFS’ ACCESS ONLY TO AND FROM PARCEL
B _AND ROUTE_606.

The language in question from the Deed is clear and
unambiguous and states:

The said parties of +the first part
[Plaintiffs] hereby reserve an Easement 50
feet in width along the western line of Parcel
A leading from State Route 606 to Parcel B as
a_means of ingress and egress to and from
Parcel B and state Route 606, said easement
being shown as lying on the westerly side of
Parcel A on the here_and above described
plat." [Emphasis added]

14
<37

@



This language does not say as a means of ingress and egress to
Parcel B. It says ingress and egress to and from a certain
location, Parcel B and State Route 606 . The Easement language
does not say "through" Parcel B to "the Plaintiffs’ adjoining 122.5
acres", "to the Plaintiffs’ 129+ acres" or "to the Plaintiffs’
adjoining property." If that had been Plaintiffs’ intention at the
time, it would not have been a difficult exercise for the drafter
of the Easement language to have expressed that intent.

As the Plaintiffs drafted the Deed, they have no basis on
which to attack it other than to focus on the "add-on" procedure.

However, they cannot absolve themselves because of their counsel’s
active participation in fashioning a resolution to settle the suit
for specific performance and the inserting the resultant language
in the Deed.

Moreover, the Plaintiffs’ are bound by their knowledge of the
Easement Agreement and the type of language that is found in such
a document. In the case at bar, the Easement Agreement is very
explicit and details the purpose for which the it was created. The
Easement Agreement provides, inter alia, that:

WHEREAS, all parties hereto desire to establish in 

writing a non-exclusive easement appurtenant of right-of-
way for "ingress and egress" to and from their respective

properties and State Route 606 recited herein over upon

and across said road; [Emphasis added)

4. IF THE LANGUAGE IN THE DEED DOES LIMIT PLAINTIFFS'’
ACCESS ONLY TO AND FROM PARCEL B AND ROUTE 606,

THEN IT AMBIGUOUS HOULD BE CONSTRUED
AGAINST THE INTERVENORS WHO DRAFTED THE DEED.
18
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Contrary to this assertion, this Court will find upon a
fair reading of_the Deed and the Plat recorded therewith that the
" language in bofh documents is clear and unambiguous. Pléintiffs
cite a panoply of cases dealing with the construction of deeds and
contracts, all of which represent prevailing case authority in
Virginia and do not need to be distinguished by the Intervenors as
this Court must find that there is no ambiguity.

While the Plaintiffs argue that the Intervenors and the County
were oﬁ notice of the Plaintiffs’ intentions, the Court will note
that as of the date of recording of the Deed and Plat, the
Plaintiffs had a number opportunities to put the parties on notice
of their alleged intentions to subdivide their property. For
example:

A. They did not record the Plat;

B. They did not to divulge their intentions in the
Sales Brochure;

C. They only disclosed the Partial Plat in their sales
efforts with the Intervenors;

D. They did not divulge their intentions in the
Contract;

E. They did not, in several written communications
with the Hanover County Planning Department,
inquire about subdivision access;

F. They did not in any communications with Hanover
County inquire about subdivision access;

G. They did not in any communications with the
Intervenors during the pendency or settlement of
the Intervenors’ Bill of Complaint for Specific
Performance divulge their intentions to subdivide;
and,

H. They did not include any reference in the Deed or
the Plat to indicate any intent to subdivide.

16
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The only ambiguity that the Plaintiffs point to is language in
the Deed describing the first right of refusal. The Deed states:
The said parties of the first part do further

grant and convey unto the parties of the
second part a first right of refusal to

purchase Parcel B consisting of 7.422 acres
should the parties of the first part sell that

parcel of land. [Emphasis added]

Under its merger argument, Plaintiffs now claim that Parcei B
described in the Deed and the Plat no longer exists, and that the
only Parcel B now existing is a "new" Parcel B consisting of the
122.5 acres and the 7.422 acres of the Parcel B described in the
Deed and the Plat. Thus, the County’s actions regarding combining
the two parcels and forming a new tax parcel completely eliminated
Parcel B as Parcel B existed prior to and on the date that the Deed
and Plat were recorded. In other words, "Now you see it, now you
don’t"! The Plaintiffs now argue that the reference to Parcel B
consisting of 7.422 acres is only to distinguish that parf of the
New Parcel B that would be subject to the first right of refusal.

This is no more than smoke and mirrors. There is, has been,
and always will be only one Parcel B, and that Parcel B contains
7.422 acres. And yet the Plaintiffs argue that "[tlhe 7.422 acre
parcel ceased to exist when the Deed was recorded." (See

Plaintiffs’ Memorandum, Page 7) Again, now you see it, now you

don’t! As the Court must recognize the validity of the
Intervenors’ first right of refusal to purchase Parcel B consisting
of 7.422 acres under the Contract, Deed and Plat, the absurdity of

the Plaintiffs’ argument becomes all the more clear. Massie v.
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Firmstone, 134 Va. 450, 14 S.E. 652 (1922).

The Plaintiffs offer nothing demonstratively to support their
- theory that a "New" Parcel B has ever come into existence or has
ever been plated, designated, recorded or recognized as Parcel B by
anyone other than ﬁhe Plaintiffs. They offer no evidence that what
the Plaintiffs now refer to as Parcel B has ever been described in
any communication with the cbunty. In fact, in Plaintiffs’ Exhibit
5, there is no reference to Parcel B, except as a 7.422 acre
parcel; in Plaintiffs’ Exhibit 10 there is no reference to Pa;cel
B; and, in Plaintiffs’ Exhibit No. 15, there is no reference to

what the Plaintiffs now refer to as Parcel B.

5. IHE COUNTY IS ESTOPPED FROM ASSERTING THAT

THE TW EP. TE PARCELS LAND SOU
TO BE SERVED BY THE EASEMENT WHEN THE
REQUIRED THAT THE PARCELS B INE EF

APPROVING A CONVEYANCE OF THE VIENT T
NOW OWNED BY THE INTERVENORS.

.Plaintiffs Cross-Motion Memorandum states that:

Equitable estoppel is a well-established
concept invoked by the courts to aid a party
who, in good faith, has relied, to his
detriment, upon the representation of another.
7A Michie’s Jurisprudence Estoppel Section 14
at 465 (1985). The elements necessary to
establish equitable estoppel are a
representation, reliance, a change of position
and detriment. Latait v. Commercial Indus

Constr., Inc., 223 va. 59, 63 (1982).

What representations were made by the County? The County
represented to the Plaintiffs and the Intervenors that inclusion of
the required "add-on" language in the Deed was necessary for the
Deed to comply with tﬁe Hanover County Ordinance and for the
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Plaintiffs to obtain a.building permit. The methodblogy was the
"add-on" procedure that resulted in the previously described
combining of parcels for tax purposes.

Reliance must be reasonable. One cannot rely to one’s
detriment when one has had the opportunity to investigate and has
not undertaken such investigation. 1In this case, the Court is
aware that the Plaintiffs’ drafted the Deed, had the opportunity to
communicate with the County in preparing the Deed, and had every
opportunity to further communicate, investigate and confirm the
legal ramifications and consequences of the "add-on" language and
procedure as they would impact on the Plaintiffs.

If, as the Plaintiffs now argue, there is an ambiguity in the
language of the Deed, the Plaintiffs should be estopped from
alleging any such ambiguity. Further, there is no evidence before
the court in document or other form to support the allegation that
the County represented to the Plaintiffs any more than the content
of the required "add-on" language. There is no evidence that the
County made any representations to anyone of any nature as to the
consequences of the "add-on" language or procedure in this case,
particularly as it would affect the Plaintiffs.

Plaintiffs have cited no County ordinance, rule, regulation,
statute or other case authority to support their argument that the
"add-on" procedure should create the result that they now urge upon
this Court. .

Plaintiffs cannot be heard to contest the Easement language

because they drafted the Deed‘-(See Plaintiffs’ Response to
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Defendants’ First Set of Request for Admissions, No. 32, Mentz v
Auverbach, Exhibit No. 8, Attached). Therefore, the Intervenors
admit of no ambiguity in the Deed, should any exist, that ambiguity
must be construed against the Plaintiffs and in favor of the
Intervenors.

For the foregoing reasons and arguments, the Intervenors pray
that the affirmative relief requested by the Plaintiffs in their
Cross-Motion Memorandum be denied; and that this Court grant
Intervenors Motion For Partial Summary Judgment.

David Auerbach
Susan C. Ortmann

By(/;Q\J%£Q}7§¥7§ZZhé7

~ 0f Counse

Charles J. McCall, Esgq.
VSB 17022
Attorney for Intervenors
5104 W. Village Green Drive
Suite 105 '
Midlothian, Virginia 23112-4851
(804) 744-0300
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CE FICATE OF SERVIC

I do hereby certify that a true copy of the foregoing
MEMORANDUM IN RESPONSE TO PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO
MOTION FOR PARTIAL SUMMARY JUDGEMENT AND PLAINTIFFS’ CROSS-MOTION
FOR SUMMARY JUDGMENT was faxed and mailed to Andrew J. Ellis, Jr.,
Esq., Attorney for Plalntlffs, at Mays & Valentine, 1111 East Main
Street, Richmond, Virginia 23208-1122, A. Lisa Barker, Senior
Assistant County Attorney, Hanover County Attorney’s Office, P.O.
Box 470, Hanover, Virginia 23069 and William B. Kerkam, Esq.,
Bremner & Janus, Suite 1500, 7th & Franklin Building, 701 East
Franklin Street, P.0. Box 826, Richmond, Virginia 23207, this

August 11, 1995.
(V12 Gy
c@al

Charles J.
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OLD CHURCH TAVERN

‘At one time, this old ordinary was situated at what gvas a busy cross b
leadrng from New Kent County to Hanovertown, Studley, and to the Courthouity"
% . and from Cold Harbor to Newcastle on the Pamunkey River. The name *®

- Church” probably was taken from the site of an old church which was locatéd

. the'area about 1718 or earlier. Later, this community was known as Old Chwie

thh a post ofﬁce by that name. -

There are s:gns of the old road, next to the ordinary, lea ind to Newcastle, &

therJrs also an old tombstone which still can be seen int he backyard of the feunle
building. It reads® Aléxander Mathy, died 3Gih Juiy 1752, int ' 20th yeak of

-age, son of Gabriel Mathy. This is a slab stone, flat on the ground anc

' enggaving on it is very dim and hard to read. The working refers to his bei

; merchant of Greenock. This old road.is no longer useable, and is a part of T
‘ ’yard The present road no longer crosses route 606 All four corners of tllb %

4 . accommodate th‘e many travellers It was a stage coach stop and also used'
' - post dffice, .. :
l ' ' . ‘ "
V. éecause of the la of deixis, nt?s difficult to trace the OWners of this drclj e
through the years.; This hiStory begins in 1853 when Lewis Johnson rak-
- ordinary here. He'paid a merchant and ordinary license for that year. He w
- charged on the tax list for that year for 99% acres adjoining Bently ch%‘?i?';
(Rocketts) and transferred from Peter Crutchfield’s. estate. Lewis Johnson wasof.
Richmond in 1836 whén he married Judith C. Mntlo of Hanover, accordmgtb
the Rev. Charles Talley’s Register. - ‘\_. .-
In 1858, James A. prscomb purchased "Old Church" from Lewis Johas: -
|consisting of 90% acres.” James A. Lipscomb was\born ca. 1821 and his wile;: }
Mary F. ca. 1828, both of King William County, and are shown on the 18.% , !
census of that county. He was a merchant there. Thé Lipscomb’s ran thrs;;«_ '
<. ordinary, or later referred to as a hotel for fifteen years, mcludmg the Civil Wat
years, when the Union Cavalry camped here as shown in one of Brady I

‘photographs. , M

.’.
R

* .

Information taken from Old Homes of Hanover Couniry, Virginia. Published by the Hanover Hls!orlc:l
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6 over an English basement - : L
Brick Colonial - CA. 1753 '

L 2 acres - up to 50 acres additional
oot 4 dependencies to include smokehouse, slave quarters RON A
| y Early corn crib other storage building T RS
vE . Historical marker in front of home :
o ' Metal roof ' " Ry B '
¥ - 2
B Reag and front double mortise and 2 Bedrooms ‘ ‘ 3
:  pegged heart pine doors ' S
' - Dormer Windows .: :
- Large fo‘yer staircase to upper
floors
. ‘ .
Parlor - sunlit room, fireplace R

with early mantle and two arched

alcoves with sidelights English Basemegf ‘" ¥

- Kitchen with ﬁreplacé L

T \ : Dining Room P

Master Bedroom - fireplace . L R
Second Bedroom _. IR ;

; i i‘]..arge passage ‘

( Tlus home remains in very much the same condition as it was in early co!omil
times and awaits your careful placement of modern conveniences. »

1 Possible commercial potential,

fa7%) 248 o _
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PLAT OF TWO PARCELS OF
LAND LOCATED ON THE NORTH
SIDE OF STATE ROUTE 606
IN THE COLD HARBOR DISTRICT
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1801 Libbie Avezue " . REALTORS- slshnbﬁd,.a.‘}i’l:i
Richmond, Virginia 23226 - ) : Richmond,
(o04) 2853585 s

THIS CONTRACT whade among.SuSan C. Ortmann and David Averbach
(hereinstrer called “Purchaser™), snd _H.C. 2nd Pamola Mentz
Ll - a

. (eretsafter caied “Setler™), and VX SN1a Properties Vieginia Laadeaark Corporation Carp.
3 (herstnafter called “Resltor™) provides that Purcheser agess to buy from Seller, through. Resitor, and Seller egseas 10 ool 1o Pure
. chaser the following described real estate, end af improvements thereon, focated in . HIOVEE ek ’
Virgials, known a1 OZD CHURCH TAVERN , 4ad logally described 38

North side of stata Fouts 606 in Cold Habor District ( parcel A ) et

togother with the following ltems of personal property, all of which hereinafter ase catied “the propesty™ (i any) —

‘- 2N P _facly DCHE} 1% 70 . fenrepd 4 RE) '
fo be detearmined by rutcs codd Yo My Mente L
d, Bdijusting ot Yie end of List o morths and do be g ed
Purchsser has deposited by. 1000 00 YO R v TS St LR G0g 2ere

—checqye 8
escrow by Resltor until the dste of seitlernent and then spplied to the puschase price, or returned to Purchaser if the tithe to the
property i not marketable or if this offes is aot mwd. . -

Seller sgrees to convey the property 1o Puschaser by General Warcanty Deed with the usual English covenants of title and
free and clear from 2ll encumbrances, tenancies, lisns (for taxes or otherwise), except a3 may be otherwise provided herein, but
subject to appiicable restrictive covenanis and utility easements of record which would not sdversely affect the marketsbility of
the property. Seller further agrees to deliver possession of the propesty to Purchaser on the dats of settlement ualers otherwhe
sgreed snd sgrees to pay the Seller’s secordation tax and deed prepanation chasges. .

. . .
Settiement shall be muade at the offices of Reattor or st SELOTEY 8 office o0a0r ¥
a7 . IQj_z . O as soon thereafier as title can be examined and necessary documents p &w
stlowing a‘sessonsble thue for Seller to any defects d by the title exsminer. E L

All taxes, Interest, rent snd FHA or similar escrow dtpoJu. If any, shall be prorsted as of ths dats of settlement. .
Selier covenants that any improvements focated on the premises will be in substantially the same condition on the date ef sg/of
slement as at the time of acceptance of this offesr. All risks of loss or dunlzse to the ptope‘rg by fire, windstorm, casuslty, or oth{¥/4
cause s mumdw by Scl!cl:,:mll the date obl uttkml:nt. 'l'l: P:lcam'v n:’lu Sellg!;:d y ukmhm:p tlm.m' ntkbn‘hs 3
n soy tesentation or agreement by thelpther or by the Resltor, and no su tepresentation of ags: ¥4
:-;P:uy way the?spmel‘ this written agreement. to V.L.C. / 3% paid to J.P. e
Upon the executioh of this contract by the pattics, Seller contracts to pay Realtor for services rendered a cash fes of .
percent of the puschase price except a3 herein provided. If either Purchaser or Seller defaults under this contract, such defsuhiing
party shall be Hable for the cash fee of Reallor and any expenses incurred by the nondefsulting pasty or Resltor e
sonable attorasy’s {ees in connection with this transaction and the enforcement of the contract. Putchaser and Selier sgrees that
— s glensu dseseited-ausasidadbisaspament-abai-ba-Gapannitding
i Purchases sgrees to accept the property in lis inspected condition. : € of T3¢ property, 2
" j::ﬁ: mymbc otherwise agraed m{ i Is und 3 thet any exp in tion with this purches: Echoding ttl
ar emiums, survey, g
”"?,:“"?‘m' Pt O ng costs and y's fees for preparation of pspers and for closing shall be bocoe
rchaser, agrees (0 purchase the fuel ofl, If any, rema
per &nllcn aver m‘d' '::';‘“"g‘ %g‘”“m%g‘m.“ h?tz‘l:.m ining in the (uel ofl tank and witl pay therefor the peevailing rate
less orighn s agress to furnish Puschsy ects 0
:ﬂl'!:;ld mh tl:{e z.mt stilement. If ;c‘t'l.n tafostation or d:x;o‘m‘:y termites or other v:od destroying tamcts
Seller agroes to the b
mt#ntmdnplkﬁaﬂnub;nmu of ] ouss treated and repalrod and bonded for one yesz, Such inspection,
i3 contract constitutes the entire agreement between the parties and may not be modi
strument execuled by all the parties and this contract shall be ee?nmed. lmcapzmd sndl’:ppl‘l‘:: ::e;rb:l'::' ?o.:he:'::’ cf't’:e'?o: i
monwealth of Virginia and shall be binding upon and shall inure 10 the benefit of the heits, personsl sepresentatives, successors
nd_susigns of the parties, but such contract shall not become effective unless it has been duly executed by af partss on or befors

CIRIE2 12 78 Pogm 2
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VIRGINIA LANDMARK

s CORPORATION )
) ‘REALTORS- '
P.0.Box 17670 % 1807 Libbic Avenve o Richmond, Virginia 23226 o (304) 285-3938
FAX (804) 2824742 .
A
mu.nmuuamt-uuumuw Q/‘f '. 1972, between
Sugta. O Drhman gnd Daid ¢ P RS a0 wa Lo, i
(Saller) to be attached to said Agreenent and made a part thereof:
_ ‘ftﬁ” ;Mmi ‘
;MML_PMMLMMMMM

( VIDESS the folloving signatures and scals ot _Richmond) _, Virginia, this Y/ Aat

dyof -June.  , wa.

SR DY B S
Sellgr ' T
L n ﬂk%/ s ' (sa)

s:ue"f“‘ A XW
B f Z Y

'\
_ Realtor P/

28l 0 251
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GEP-93-1992 17:23 FROM CHERLES J. McCALL. P.C, 70
- L

Y

-

- w—

CHARLES J. McCaLL
ATTORNGY AT LAW
5104 WEST VILLAGE GREEN DRIVE
SUITE 108
, MIDLOTHIAN, VIRGINIA 231134851
ADMITTED TO PRACTICE IN
37 oo CoLuMmIA
oIsTRICT OF SBeptembex 3, 1992

r‘]' 9

YIA_PAX AND REGULAB maZL I 5
Jeffrey %verdling, Esquire : :
Zverdling, Oppleman and Paclocco
Attorneys at Law

5029 Monument Avenue L he
Richaond, Virginia 23230 o

Re: 'Rurchase of One 01d Chugch Tavesn

Dear Jeff:

Prior to our recant telephons conference, my oclient roqu“é”“
that I make a record of some of the events that occurred to deliy
the closing. Tharefore, I an still sending you & letter that #i¥
dictated prior to our talk. . Lo

This contract of sale has encountered nume rs'ms de 1.70' w‘i :
trying to get it closed. Hcopefully, we can bring this to a closé
eaxly next week. SR

As you are aware, your cvlient advertised and aisezidutéd s
“res for the sale of .the property, indicating that theé -.-

L. -2ty was subdivided into a Parcel A of 2.878 acres, ard ¢
‘al B of 7.422 acres. A copy o0f the plat that he used, dated
“ary 9, 1991 and prepared by Goodfellow, Jalbert, Deaxd &
-4ates, Inc. of Mechanicsville, Virginia, is enclosed. o

20

The title policy, howev:er, refleots that the property woas~¢¢
cecord as a parcel of ten avres, and not as Parcels A and B, a3
above desoribed. This misrepresentation of the character of ithe
property, which was discovered through a title examination, his
caused considerable difficulties and delay to my olient. He bBad
scheduled various contractors to commence work about ten days age;, .
in antioipation that the cloeing would occur in an expedited
manner. As you are aware, he has expended oconsideradle eff--= im
dealing with the various county authorities to cure a titl-  pet .
which is really the obligation of your client uander the ¢ CLE

In the course of preparing for closing, ay client ¢ . R
William Gundfellow, who p. . ,arxd the abor -refergneed pl--. .3 74
asked for an updated survey. Cc..sequently, Goodte; low upde’ R
survey and failed to check tha public records béforxe indi. :in§ -
that the parcels were divided a5 represented in the plat aad by
ycur client. After it was Sr.ught to Mr, Joc 1llew’s attention;

PASY

6‘3& y
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66°-93-1992 17:23 FROM CHARLES /. MeTALL, P.C, T 31997

YIA XAX AND REGULAR MAIL
Jeffrey Zwerdling, Esquire
gwerdling, Oppleman and Paciocco
Septamber 3, 1992

Page 2

he submitted a request on August 21, 1992 regaxding the buildal¥e’™ - .
status of the Mentz property. That request was coniirmed By’
correspondance dated August 24, 1992 from W. Randolph, Jr., Zomijg: '

Administrator of Hanover County, to Mr. Goodfellow (copy enclosed):

By corzespondence dated Seaptember 3, 1992 from W. R. Johnsom; -
Je., Zoning Administrator, to Mr. Goodfellow, Mxr. Goodfellow wis. . -
advised that the subject property, that is the ten acres, °.:ifs% -
not eligible for division as represented Dby your submitted plat:’
(oopy attached).” (Copy anclosed.) Thas response did suggest a ¥y .
in which the problem could be resolved, Therefore, I we¥id .
apprecilite your preparing the deed as oxpeditiously us possibli.i6¥ .
that this matter can be resolved and we can close on this propesiy: -
-..‘,j-i;{ .
Regarding another cutsatanding item, you suggested that I ¢
your client a figure regarding the other termite questions. IN:-#gE
previous telsphone conversations, I had advised you that we I%ﬂ&_
no longer request items 1 and 2 contained in the August 30.;‘!§¥;...,
estisate from Bncore Builders (copy enclosed). The ro-afﬁ\g%r;

2

items, that is, items 3, ¢, S, and 6, can be repeired for $418:
My c¢lient is willing to resolve this particular question: B¢ °
receiving a ocredit of $300.90 at closing, as offered by you im 'Gig. "
telephone conversation this afternoon, in addition to the credi® b2 - -
$450.90 Dbeing the estimate by Four 8quare for the eorii&i"ﬁ o T
treataent. : g

1

e L,

As I have previously indicated, ay client wants Orkin tv& do.
the termite treatment work., He will only request tha °"“§Eg<'*
$450.09 from your client for this item. FPinally, teq.tdtaﬁ;*.i?:
reaaining items on the Bncore Builders’ estimate, my client ngﬁ%i"
to do the vwork himself and does not wish to have Mr. Neatz parPerms -
any of the vork or have anyone on his behalf perfors the wésk, .
since this is historical property and he is very concerned iﬁ@ﬁ#ﬁ
the qguality of the repair work. ) Lot

I am not aware that thexre are any other outstanding itesw is .
order to close this matter. If there are, I weuld npp:cctctﬁéﬁ§u§~
bringing them to my sttention iamediately. MNet onl' has my s>Iténs
lost valuable time because of the upcoming winter veather, §ﬁ§ﬁ§§
also has been caught up 4in the ripple effect of the redeat
hurricane. The prices of building materiale havé already escakiitec
as such as 60%. This appeared on the 6100 p.m. Channel 8 Wews ¥4

night.

.. e — e m——— - - e . . e - -
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Sverdling, Oppleman and Paciocco
September 3, 1992

Page 2 .

' Sincerely

4 arles J. MaCall
CIH/wmes
Bnclosures

Eipn ATt AUATRAEh,

284,
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MAYS & VALENTINE

NarionsBank Cenren

1111 EasY Man Srecer Y
P. O. Box 1122 HAMATON ROADS -
NORTHERN VIRGINIA i
115 SOUTH UNION STREEY - RicunonD. Viraina 232081122 o PO Coacen
o :cv'm.: o a3i5-01a0 ’o NORPOLR, VINGINIA 33910
‘“’::u':o'o'u u&';'.‘.f:. (804) 6971200 TELEPNONE 1804) €87-8000
TELECOMIER (703 §19-0160 Tewex 322063 IMAYSVAL UOD) P ’L/ TELECOMER 404+ §27-8300
Tewtcoriga (804! 697-1339 :04, e wo.
V esscrons (804) 697-1282 / 11582.001
i

March 29, 1993

[}

Mr. Keith Thompson
Planning Office
Hanover County

Hanover, Virginia 23069

Re: Auerbach/Ortmann v. Mentz
Dear Keith:

Enclosed is a proposed Deed from Hubert Nentz and wife
to David Auerbach and Susan Ortmann.

Please advise me if the language on'paqi 2 of the Deed
relating to the old plat is satisfactory.

Very truly yours,

. )
\/2& /’_—
Anéi.v J. Ellis, Jr.
42/449
Enclosure

cct Charles J. McCall, Esquire U4 -0300
Mr. Hubert C. Ments

. YA / EXHIBIT

6
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THIS DecD made this ___ day of March, 1993 between

HUBERT C. MENTZ and PAMELA M. MENTZ, his wife, parties of the
first part and DAVID AUERBACH and SUSAN C. ORTMANN, his wvife,
parties of the second part:

NIZTERE88E2H:

The said parties of the first part for and in
consideration of the sum of Ten Dollars ($10.00) to thea cash in
hand paid the receipt of vhich is hereby acknowledged do hereby
grant, bargain, sell and convey unte the said parties of thi
second part as tenants by the entirety with the right of
survivorship as at common lav with General Warranty and English
Covenants of Title the following described property, to-wit:

ALL that certain piece or parcel of land lying

and being in Cold Harbér District, Hanover

County, Virginia containing 2.578 acres and

being more particularly described as Parcel A

on a plat of two parcels of land dravn by

Goodfellow, Jalbert, Beard and Assoclates Inc.
dated January 9, 1991 and recorded herewith.

BRING a portion of the same property conveyed
to Hubert C. Ments and Pamela M. Ments, his
vite, by Deed from Jane Trimmer, also
known as Mary Jane Tucker Trimmer, widow,
dated Pebruary 3, 1991 and recorded Pebruary
22, 1991 in the Clerk's Office, Circuit Court
of Hanover County, Virginia in Deed Book 849,

Page 726.
The said parties of the first part hereby reserve an

qiscnant of right-of-way 50 feet in width along the western line
of Parcel A leading from State Route 606 to Parcel B as a means of
ingress and egress to gﬁd from Parcel B and State Route 606, said
easement being shown as lying on the wvesterly side of Parcel A on
the horoiﬁabovo described platf



The said parties of the first part do further grantvaﬁé
convey unto the parties of ‘the sacond part a £irct'riqhe of
‘:,rotuul to purchase Parcel B consisting of 7.422 acres should the
4 parties of the first part sell that parcel of land.

Q The parties of the first part do hereby correct a

L]
certain plat drawn by Goodfellow, Jalbert, Beard and Associates

Inc. dated January 9, 1991 and recorded in Deed Book 934, Page

653, Clerk's Office of the Circuit Court of Hanover County, which

plat contains a description of 10 acres including Parcel A

hereinabove described. The aforesaid plat recorded herewith is

substituted for the plat‘rocordod in Deed Book 954. Page ¢33 and

the description is corrected to refer to two parcels, A and B.
WITNESS the following signatures and seals:

l(SEAL)

HUBERT C. WENTZ
(SEAL)
PANELA W. KENT3

STATE OF VIRGINIA
_ CITY/COUNTY OF , to-wits ,
The foregoing instrument vas acknovledged before me this
— day of March, 1993 by HUBERT C. MENTS. ,

Notary Public

My commission expires: : .

-

@ 2538

>



STATE OF VIRGINIA
CITY/COUNTY OF ., to-wit: |
. ‘ .
The foregoing instrument was acknowledged botarﬂ me this

day of March, 1993 by PAMELA M. MENTZ.

Notary public

My commission expires: .

.B‘
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01: 4% PR EST via VSI®FAX

Nortbem Virginia Richmond

MAYS & VALENTINE

fi&z#?-’q{"" r

NationsBank Center

1111 East Main Street
Richmond, VA 23219

Fax Number: (80%) 687-1339

ODate: 032/31/93
Time: 01:%3 pm
11882/001/700%2

TO FIRM/COMPANY

Keith Thompson - Hanover County

FROM
Andrew J. Ellis, Jr.
Total Pages,

NOTES/HESSAQGE:

FAX NUMBER
(s0%) S37-8232

i
PHONE NUMBER
(o0v) 897-1288 !

including Cover Pagea: L

Please call Jeff McCall at 744-0300 ifFf this deed is satisfactory.

CLERSE ROLE: The Jafersatien contolned fo this oult-pege treassissiee is or aeg De protected Oy the otterasyciiont est/er

the ottsraeg wern pretect privilege.
1dsatified tdeve.

It 19 atrictly confidentiol. 0@ 1o latended oolely fer the use of the recipient
10 gou aro not the fatended reciplent you are heroby notifled thot resding, copyleg, ¢lsseninating

wd/er dlatriduting the acconponglsg trensaission 1o strictly predidiled sad gou 2re roguested ol to revice the peges thet
follen. The sender Dos aot waived enp applicodle priviloge(s) by seadleg the scconpenging tressafesicn. §f gou Rave recelved
this traesoievien In errer ploase deliver the full tressaissien (o (0o latesdsd reciplont 1a gour office/cespong o0d 1f b9
19 aet pessidle plesse sstify the sender bg telophene call, cellect, ené rotere this trancaissies 10 its eatirety 09 noll. -

611 pestags oill Do refebersed. THENE 008!

If you do not receive the number of pages specified above,

Please call

Andraw J. Ellim,. Jr. 8t the sbove listed number,

<oV

200
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01:4% PM EST  via VSISFAX rage 3

L}
THIS DEED made this 31st day of March, 1903 between
HUBERT C. MENTZ and PAMELA M. MENTZ, his wife, porties of the
firet part and DAVID AUERBACH and SUSAN C. ORTHMANN, his wife,

parties of the second part:

HIITMESSEILHL

The said parties of the first pasrt for and in
consideration of the sum of Ten Dollers (810.00) to them cash in_
hand paid the receipt of which is hereby acknowledged de hereby
grant, bargain, sell and convey unto the said parties ef the
second part as tenants by the entirety with the right of
survivorship as at common law with Generasl Horrantg and ingl;ch
Covenants of Title the following described property, to-wit:

ALL that certain piece or parcel of land lying
and being in Cold Harbor Dietrict, Hanover
County, Virginis containing 2. 879 scree snd
being more particularly described as Parcel A
on a8 plat of two parcels of land drawn by
Goodf'ellow, Jdalbert, Beard and Associates Inc.
dated January 9, 1981 ss revised on Auguest 10,
1902 and recorded herewith. )

BEING 8 portion of the same property conveysd
to Hubert C. Mentz and Pamela M. Mentz, his
wife, by Deed from Mary Jane Trimmer, also
known as Mary Jane Tucker Trimmer, widow,
dated February §, 19901 and recorded February
22, 1991 in the Clerk's Office, Circuit Court
of Hanover County, Virginia in Oeed Book 8%8,
Page 7286,

The said parties of the fFirst part heredy reserve an
sasement of right-of-way 50 feet in width along the western line
of Parcel A leading From State Route 608 to Parcel B as a seéns of

ingress and egress to and from Parcel B and State Route 606, seid



c [ § -
03732/83 0l1: %% PN EST via VSIOFAX .

‘ easement being shown as lying on the westerly side of Parcel A on
f.tho herelinabove described plet. ‘

(] u .
The said parties of the First part de further grant and

convey unto the parties of the second part a first right of

refusal to purchase Parcel B consisting of 7.%22 acres should the

parties of the fFirst part sell that parcel of land. \
The parties of the first part do hereby correct a

coertain plat dreawn by Goodfellow, Jalbert, Beard aad;ﬂl.octoton

Inc. dated Jenuary O, 1001 and recorded in Deed Boek 03%, Page

833, Clerk's Office of the Circuit Court of ndnovnr County, lulca-?

plat contains a description of 10 acres 106100109 Parcel A ég!ﬁf“
P hereinasbove described. The aforesaid plat recorded herewith }.'iu{tj‘. H

substituted for the plat recorded in Oeed Book 93%, fage 883 and
l the description is corrected to refer to two parcels, A and 8.

Parcel B contalining 7. 422 acres is added on to the property

described in Deed Book 638, Page 707 as an add-on, net for the

purposes of creasting additional building leots,

WITNESS the following signatures and seals: o ‘
?
‘ (SEAL)
’ HUBERT C. MENTZ ",
t
(SEAL}
. PAMELA M. MENTZ .
. ‘

&
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03731793 01:9% PM EST  via VSI®FAX ,

STATE OF VIRGINIA

CITY/COUNTY OF — to-wit:

The Foregoing instrument was acknowledged bdefore me this

.day of March, 1983 by HUBERT C. MENTZ. . T

Notary Public

My commiselon expires: o2

STATE OF VIRGINIA

CITY/COUNTY OF » to-wit: ¢

The foregoing instrument was acknowledged before me

day of March, 1903 by PAMELA M. MENTZ.
' ¢
i
Notary Publie

My commission expires: ‘ ’

-~ >



RESPONSE: Admitted

31. Admlt that Deposition

" pavid Auerbach’s deposition taken on
and accurate copy of the original.

RESPONSE:

32.

Admitted.

Defendant David Auerbach’s

was prepared for the Plaintiff by the law fir- ot Hays &

Valentine.

RESPONSE:

vacation of the plat and the add-on provisiow vas directed by Eh '

County of Hanover and counsel for defendantc.,

33. Admit that Deposition

David Auerbach’s deposition taken on
and accurate copy of the original.

RESPONSE:

34.

Admitted.
Admit that Deposition
David Auerbach’s deposition taken on

and accurate copy of the original.

RESPONSE: Admitted.
35. Admit that Deposition

David Auerbach’s deposition taken on
and accurate copy of the original.

RESPONSE:
36.

Admitted.
Admit that Deposition
David Auerbach’s deposition taken on

and accurate copy of the original.

‘May 16-17,

sxhibit'w ¥6 to oetendmt

May 16- 177 1995, is a trui
’ F) : '.. -

Admit that the deed 1ntroduceﬂ{a§ Exhibit 16 teé
deposition taken on May 15-16. 1995,, §

Is

Admitted except the languagd"régarding the " Ef:{}

)QQ

Exhibit-No. 17 to Defeﬂdinf N

May 16-11, 1995, is a true

"
1 .

18 to Dofendint B
19 a tthe ;f

Exhibit No.
1995,

Exhibit No. 19 to Defendant '
May 1s-b7., 1995, is a trie -

‘

Exhibity No. 20 to Defendant
May 16-17, 1995, is a true -

A



VIRGINIA:

IN THE CIRCUIT COURT OF HANOVER COUNTY

]

H. C. MENTZ )
and )
PAMELA M. MENTZ, ) @3?
)
Plaintiffs, ) ,b\& “
) )
v. ) Case No. 425-94 - éé’y .‘\’.@ ‘?%
) - I VY QS
COUNTY OF HANOVER, ) /..' 43'& @% ;o
) .
Defendant. ) \}f o
NG

o
PLAINTIFFS’ REPLY MEMORANDUM TO DEFENDANT qs;?
AUERBACH’S RESPONSE TO PLAINTIFFS’
MOTION FOR SUMMARY JUDGMENT

Hubert C. Mentz and Pamela M. Mentz submit this
memorandum in reply to Auerbach’s response to plaintiffs’ motion
for summary judgment.

I. All of the evidence submitted in plaintiffs’ Memorandum in

Support of Their Motion for Summary Judgment is admlsslble
under Rule 3:18 of the Virginia Supreme Court.

Despite defendants’ protestations, all the evidence
introduced by the plaintiffs in their Memorandum in Opposition to
Intervenors’ Motion for Partial Summary Judgment and In Support |
of Plaintiffs’ Cross-Motion for Summary Judgment is properly
admissible. A motion for summary judgmerit may be supported by
the pleadings, orders, admissions, interrogatories and documents
of public record. Rules 3:18 and 4:8(d) of the Virginia Supreme

Court. Auerbach fails to cite any particular fact he believes is
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inadmissible but instead chooses to couch his protests in broad
and unhelpful language.

Auerbach’s argument that the “bulk of the references in
and exhibits with the Cross-Motion Memorandum relate to another

case, Mentz v. Auerbach,” Response Mem. at 3, is contradicted

entirely by this Court’s order entered April 7, 1995 that states
that all discovery obtained in that case may be used as discovery
herein. Further, the interpretation of the Deed is at issue in
both cases and the evidence relating to its interpretation is
relevant in both cases. Auerbach’s complaint about the
utilization of the deposition testimony of County employees
Hodges and Johnson is further contradicted by the fact that
Auerbach was properly noticed for the depositions and attended
each deposition with counsel. The deposition testimony was
properly introduced in opposition to Auerbach’s motion for
parfial summary judgment, and Auerbach has not cited any case or
Rule of Court that prohibits such use of deposition testimony.
Plaintiffs agree with Auerbach that the courts initial
focus should be on the language of the Deéd itself. 1In addition,
however, the court must take notice of the surrounding
circumstances and construe the language in light of such

circumstances. Ford v. Street, 129 Va. 437, 441 (1921); Allen v.

Green, 229 Va. 588 (1985). Only if the court finds that the Deed
is ambiguous, should it turn to parole evidence. Therefore,

plaintiffs properly submitted parole evidence to the Court in the
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event that the court finds an ambiguity. Plaintiffs’ principal
argument remains}that the Deed, when construed as a whole and
reconciling all of its provisions including the “add-on”

provisions, unambiguously and simultaneously:

(1) conveyed 2.578 acres to Auerbach;

(2) created a first right of refusal to 7.422
acres in favor of Auerbach; ’

(3) created an easement from Mentz’s property to
Route 606; and

(4) “added-on” or merged the 7.422 acre parcel
with Mentz’s property referenced in Deed Book
659, Page 707.

Therefore, plaintiffs believe that its Motion for Summary
Judgment and supporting Memorandum fully comport with the Rules

of Court, and where appropriate, the court should consider all

facts submitted therein.

II.. A determination of the extent of access under the Easement
in the Deed is only grounds for partial summary judgment.

Auerbach’s motion is for partial summary judgment
which, if granted, would leave unresolved the arbitrary and
capricious and estoppel issues. This case concerns a challenge
to a zoning decision by the County, and a ruling that the
easement extends or does not extend to Mentz’s 1239.50 acre
property does not end the case; the Court must decide if the
County acted arbitrarily. And the Court must determine whether

the County should be estopped from changing its position with



regard to the “add-on” language that the County required to be
added to the Deed and the scope of access. See letter of Hodges
to Goodfellow dated August 30, 1993. Therefore, an
interpretation of the Deed is grounds only for partial summary
judgment. Although styled as a cross-motion for summary
judgment, plaintiffs’ motion is in effect one for partial summary
judgment as complete relief cannot'belgranted on the motions

currently pending.

III. Auverbach’s attempt to recharacterize plaintiffs’ arguments
does not alter the analysis; the Deed unambiguously added
the 7.42 acre parcel to the 122.50 acre parcel to create a
single 129.50 acre Parcel.

Plaintiffs laid out their arguments in specific fashion
as follows: first, the language of the entire Deed is
unambiguous and creates a single 129.50 acre parcel; and second,
if the Court finds the Deed is ambiguous, parole evidence
supports plaintiffs’ interpretation and makes clear that
defendants drafted the “add-on” language which, therefore, must
be construed against them. Auerbach, however, employs the tactic
of recharacterizing plaintiffs’ arguments in a way that makes
them easier to rebut. They create “straw man” arguments that
they can then heroically destroy. For example, Auerbach

recharacterized plaintiffs’ argument to state:



[I]1f the language in the Deed does

limit Plaintiffs’ access only to and

from Parcel B and Route 606, then it

is ambiguous and should be construed

against the Intervenors who drafted

the Deed.
Response Mem. at 7. This recharacterization is nonsensical. 1If
the language of the Deed can be construed by the court it is not
ambiguous and the court need look no further. If the court finds
that the Deed is ambiguous, then it must construe the language
against the defendants because they drafted the language. The
recharacterization is also incorrect. Plaintiffs have never
argued that the easement is limited to the 7.422 acres. Instead
they argue that the same instrument that created the easement,
created the right of refusal, and conveyed 2.578 acres to
Auerbach, also merged or added-on the 7.422 acres to the 122.50
acre parcel to create a 129.50 parcel to which the easement
provides access.

In Section 3 of Auerbach’s response memorandum,

Auverbach argues that the language of the Deed is clear. However,

he refers to only one sentence of the Deed ignoring all others.

Response Mem. at 14. His argument is that “Parcel B is Parcel B
is Parcel B,” but he ignores the language of the Deed and the
attached Plat indicating otherwise. He does this despite
agreeing that the cases cited by plaintiffs on the construction
of instruments are the “prevailing case authority.” Responée

Mem. at 16. He incorrectly states that such cases do not need to



be distinguished because the court “must find that there is no
ambiguity.” ;é. Plaintiffs’ prevailing authority, however,
states that a court must construe the deed as a whole, reconcile
all provisions, and ignore no sentence or word contained therein
to determine whether an ambiguity exists. No case holds that a
court should determine whether a deed is ambiguous by considering
only one sentence and ignoring all others.

Auerbach argues that the easement applies only to the
7.422 acres but also agrees that the right of refusal also
applies only to the 7.422 acres. Therefore, one would expect the
language describing the 7.422 acres to be identical in the
easement and right of refusal provisions. However, the property
described in the easement section (“to Parcel B"“) is different
from the property described in the right of refusal section
(“Parcel B consisting of 7.427 acres“). Auerbach makes no
attempt to reconcile this difference but instead simply ignores
the language “consisting of 7.422 acres™ that evidences that
“Parcel B” contemplates a larger property than “Parcel B
consisting of 7.422 acres.”

Most importantly, Auerbach cannot escape the clear
import of the “add-on” language contained in the Deed and the
Plat. The “add-on” language does what it says it does; it
“creates a new 129+ acre parcel.” September 3, 1992 letter from
Johnson to Goodfellow. Auerbach:s only recourse, therefore, is

to muddle the issue by creating an argument, unsupported by the
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facts, that Mentz “lost” the “right of first division” in 1991.
Response Mem. at 8.

Auerbach’s argument is a “red herring.” Mentz
purchased 10 acres from Mrs. Trimmer. The 10 acres was a first
division of Mrs. Trimmer’s property. Therefore, under the County
Zoning Ordinance, Mentz could not subdivide the 10 acre parcel as
the division would constitute a second division of the property.
Because he owned the adjoining 122.50 acre parcel, however, the
problem was solved by “adding on” the 7.422 acre parcel to the
122.50 acre parcel to create a single 129.50 acre parcel. The
sale of 2.578 acres to Auerbach would then be a first division of

" Mentz’s entire parcel. It makes no difference that the add-on

occurred at the time of sale to Auerbach and not in 1991.

In both the Deed and the Plat, the 7.422 acres is
“*added on” to property described in “Deed Book 659, Page 707.”
Deféndants refuse to address this lahguage except to assert that

it is meaningless. Plaintiffs in their supporting memorandum

challenged Auerbach to address the holdings of Faison v. Union -
Camp, 224 Va. 54, 59 (1982). -Plaintiffs; Supporting Mem. at 15-
16. Auerbach failed to do so. The Faison decision is central to
this case because the Faison Court held that the content of a
deed referenced in a plat attached to a deed “becomes as much a
part of the plat as the plat was part of the deed.” Therefore,
Deed Book 659, Page 707, referenging Mentz’s 122.50 acre parcel,

becomes as much a part of the Deed as any other provision. The
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Deed, the Plat and Deed Book 659, Page 707, “cross referenced as
they were, must be construed together to determine the
description of the land conveyed.” 1Id.

Finally, Auerbach makes the unbelievable statement to

this Court that there is “no evidence” that the “Intervenors had

knowledge and an understanding of the ‘add-on’ procedure prior to
closing.” Response Mem. at 11. This statement, however, cannot

be reconciled with:

(1) McCall’s letter to Zwerdling
dated September 3, 1992 in which
McCall recognized that the County
“did suggest a way in which the
problem could be resolved” - a
single, 129.50 acre parcel would be
created;

(2) Johnson’s letter to Goodfellow
dated September 3, 1992 that shows a
copy being sent to “David Auerbach”
and states that Mentz “will be allowed
to add on 7.422 acres . . . thereby
creating a new 129.5 acre parcel”;

(3) McCall’s letter to Ellis dated
March 31, 1993 in which McCall states:
“We have received the required
information from Hanover Count ([sic]
regarding ‘attaching’ Parcel ‘B’ to
Mentz’s other property. The required
language is ‘7.422 acre Parcel B shall
be added to the property described in
Deed Book 659, Page 707 . . ..'"”;

(4) McCall’s second letter to Ellis
dated March 31, 1993 in which McCall
recites the language to be placed in

the Deed: “The 7.422 acre parcel --
shall be added to the property conveyed
to the parties of the first part as o
described in Deed "Book 659, Page 707”;
and '
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(5) thé handwritten notes of Auerbach
on a draft deed that states -

John:
85-86 = TP# for property being divided
85-89 = TP# for property being added to

Thanks Again & Again!
Dave.

 (emphasis added). His own handwriting states “property being

added to.” He admits receiving a copy of Johnson’s letter to

Goodfellow dated September 3, 1992. Auerbach’s Response to

Plaiﬁtiffs' Third Set of Admissions, No. 61. Exhibit A hereto.

And Auerbach admits that:

Id. at No. 62.

the building permit dated April 5, 1993
issued to David Auerbach and Susan

Ortmann . . . would not have been approved
and issued had not David Auerbach and Susan
Ortmann agreed to the provision in the Deed
to David Auerbach and Susan Ortmann dated
March 31, 1993 providing “Parcel B contain-
ing 7.422 acres is added on to the property
described in Deed Book 659, Page 707 as an
addon. . .”

Therefore, the undisputed documents and

admissions make it absolutely, positively clear that Auerbach

knew the meaning of, need for, and consequences of the “add-on”

provisions prior to closing.

IV. The Easement was created in the same document and at the

same time that the properties were merged.

Auerbach argues that the law does not permit an

easement to be expanded to accéss properties beyond the original
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dominant estate. Response Mem. at 13. For example, if the
County added additional land to Mentz’s property for tax purposes
beyond the 129.50 acres, such additional property would not be
accessible over the easement. 1Id. Plaintiffs agree that
additional lands cannot be added after an easement is created.
Auerbach’s argument, however, misses the point because this is
not a case where the dominant estate has been expanded. Instead,
at the time of creation of the easement at issue, and in the very
same document, the 7.422 parcel was added on to the land
described in “Deed Book 659, Page 707,” Mentz’s 122.50 acre
parcel. Finally, evidence of the County changing its tax records
to reflect the merger of the properties into a single 129.50 acre
parcel indicates one effect of the “add-on” provisions, not that
the purpose of the “add-on” had anything to do with tax

assessments.

V. Intent of the Parties.

The polestar of contract interpretation is the intent

of the parties. Poindexter v. Molton, 237 Va. 448, 450 (1989).

Because this is a motion for partial summary judgment, however,
plaintiffs are restricted to presenting facts to the court that
are admissible under the Rules of Court. Therefore, it has
submitted to the court the soil feasibility study prepared by Tim
P. Sexton, Inc. for Mentz prior to the sale of 2.578 acres to

Auerbach because it demonstrates an intent by Mentz to subdivide



all of his property. Plaintiffs have presented to the court
facts from which the court can infer that Mentz purchased the 10
acre parcel in order to gain sufficient access to the 122.50
parcel for subdivision and not for the purpose merely of selling
2.578 acres to Auerbach and having an easement to only the

residue 7.422 acres. The .Deed itself provides for a 50 foot wide

easement, the exact width required by the County for subdivisions
of property greater than 10 acres. Mentz’s intent to subdivide
the entire property is further shown by the submittal of
subdivision plans to the County after the sale to Auerbach.
Plaintiffs believe this evidence, coupled with the
language of the Deed and all other admissible facts presented in
its memorandum and during oral argument, makes clear that the
easement was intended to access the singular 129.50 acre parcel.
If, however, the court does not believe that it has enough facts
before it to grant plaintiffs’ motion for summary judgment, then
plaintiffs ask the court to deny both parties’ motions and
proceed to trial where plaintiffs can prove through oral
testimony that (1) Mentz intended to subdivide his property from
the very beginning, (2) the 10 acre parcel that Mentz purchased
for the express purpose of gaining proper access to the 122.50

acre parcel, and (3) that such intentions were conveyed to

Auerbach prior to the sale.
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H. C. MENTZ
and
PAMELA MENTZ

.y /WM

Y0f Counsel

Andrew J. Ellis, Jr., VSB No. 9078
Andrew G. Mauck, VSB No. 35177
MAYS & VALENTINE

P. 0. Box 1122

Richmond, Virginia 23208-1122
(804) 697-1200

Counsel for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that on this 4&&: day of August, 1995,
I caused to be mailed, postage prepaid, a true and correct copy
of Plaintiffs’ Reply Memérandum to Defendant Auerbach’s Response
to Plaintiffs’ Motion for Summary Judgment to Charles J. McCall,
Esquire, 5104 W. Villagé Green Drive, Suite 105, Midlothian,
Virginia 23112-4851; William B. Kerkam, III, Esquire, Bremner,
Baber & Janus, 701 E. Franklin Street, Richmond, Virginia 23219;
aﬁd A. Lisa Barker, Esquire, Senior Assistant County Attorney,

Hanover County, Post Office Box 470, Hanover, Virginia 23069.
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VIRGINIA:

IN THE CIRCUIT COURT OF HANOVER COUNTY

H. C. MENTZ

and

PAMELA M. MENTZ,
Plaintiffs,

v. Case No. 425-94

COUNTY OF HANOVER

WP NP s Nt Nt P P P b ‘b i

Defendants.

. PLAINTIYFS’ TIRST REQUESTS FOR ADMISSION
AN EN AN DAY » RUBRBACH AN BUSAN

Plaintiffs H.C. Mentz and Pamela C. Ments, bﬁ;counscl.
pursuant to Rule 4:11 of the Supreme Court of Virginia: request
defendants David Auerbach and Susan C. Ortmann and defendant
County of Hanover to admit to the truth of the following matters:
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61. Admit that David Auerbach received a copy of the
letter from W. R. Johnson to Goodfellow dated September 3, 1993,

attached as Exhibit 7.

Admitted

62. Admit that the building permit dated April 5, 1993
issued to David Auerbach and Susan Ortmann attached as Exhibit 32
would not have been approved and issued had not David Auerbach and
Susan Ortmann agreed to the provision in the Deed to David
Auerbach and Susan Ortmann dated March 31, 1993 providing "Parcel
B containing 7.422 acres is added on to the property described in 3
Deed Book 659, Page 707 as an add on not for the purposes of L
creating additional building lots."

Admitted

DAVID AUE and SUSAN C. ORTMANN :
Lte I ¢ 445

. BY._ - ¢
N — Of Coufisel e

-3
AN
-t

Charles J. McCaliy VSB No.. 17022 BTt
5104 West Village Green Dtivo. Sni.t. 105 .
Midlothian, VL 231134. "._.‘;:Z:-v -,._..-’ ) T

I hereby coztirr thas & tm copp oz. the R
for Admissions was mailed;. postage mp&id@t,
of July; 19953 to: ud""f& Bidie, I¥.s:
Valentine, P.0. Box 1122, Richmond, Vitgin

23208-1122; and A,.Lisa Barker, Seaior: Auhta ot
httorney, P.o. ﬂ::" Hanw ] A . " N .‘._.".
, Cha;lco. Feo




VIRGINIA:

IN THE CIRCUIT COURT OF HANOVER COUNTY

&9
H. C. MENTZ 4§
and

PAMELA M. MENTZ,
Plaintiffs,
v‘

COUNTY OF HANOVER,

et e N e e N N Nt Nt

Defendant.

PLAINTIFFS’ REPLY MEMORANDUM TO HANOVER COUNTY'S
RESPONSE TO PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

Hubert C. Mentz and Pamela C. Mentz, by counsel,
submit this memorandum in reply to Hanover County’s Response
to Plaintiff’s Motion for Summary Judgment and state the
following.

Hanover County seeks to adopt a “Memorandum of
Hanover County” submitted to this court on January 20, 1995
with exhibits (the “County Meﬁbrandum”) for its memorandum
in response to the plaintiffs’ motion for summary judgment.
The County Memorandum was submitted in support of the
subdivision agent disapproving plaintiffs’ subdivision and
concludes with a request that the court dismiss the appeal.

The County, however, has never filed any motion either to

dismiss or for partial or compiete summary judgment. A

motion to dismiss is not provided for in the Rules of Court

Case No. 425-9% 4& .



and would qnly be appropriate where there is lack of
jurisdiction, where an adequate remedy at law exists, the
case is brought on the wrong side of the court, or there is
defective process. 6A Michie’s Jurisprudence Dismissal §§
6-9 (1991). Nor has there been any notice of a request to
the court to hear the County’s Memorandum, however that
document may be construed

In addition, the County Memorandum is not a proper
response memorandum. The exhibits attached to the County
Memorandum include various deeds, plats, and correspondence
between the parties and their attorneys, but no reference is
made as to how such documents are properly in evidence to be
considered on a motion for summary judgment. The County
Memorandum also contains inadmissible factual allegations.

Finally, despite introducing considerable factual
allegations extraneous to the Deed, the County’s sole legal
argument is that the “Deed is clear and unambiguous.”
County Mem. at 7. This argument is addressed at length in
the memoranda of Mentz and Auerbach. The principal case

cited by the County, Camp v. Camp, 220 Va. 595 (1979), is

addressed in plaintiffs’ supporting memorandum at pages
15-16.

For these reasons, the County Memorandum should
not be considered by the Court in ruling on the Motions for

partial summary judgmeht properly matured for consideration.



H. C. MENTZ
and
PAMELA M, MENTZ
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Andrew J. Ellis, Jr., VSB No. 9078
Andrew G. Mauck, VSB No. 35177
MAYS & VALENTINE

P. 0. Box 1122

Richmond, Virginia 23208-1122
(804) 697-1200

Counsel for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that on this Zﬁzi.day of August,

1995, I caused to be mailed, postage prepaid, a true and
correct copy of Plaintiffs’ Reply Brief to Hanover County’s
Response to Plaintiffs’ Motion for Summary Judgment tq
Charles J. McCall, Esquire, 5104 W. Village Green Drive,
Suite 105, Midlothian, Virginia 23112-4851; William B.
Kerkam, III, Esquire, Bremner, Baber & Janus, 701 E.

Franklin Street, Richmond, Virginia 23219; and A. Lisa
| Barker, Esquire, Senior Assistant County Attorney, Hanover

County, Post Office Box 470, Hanover, Virginia 23069.
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RICHARD H.C. TAYLOR

HANOVER
r0.80x 22 FIFTEENTH JUDICIAL CIRCUIT cAROLINE
HANOVER. VIRGINIA £3088-0022 STAFFORD
(004) 337-6%1 RICHMONO
WILLIAM M. LEDBETTER, JR. LANCASTER
».0. BOX 7328 XiNG GEORGE
FREDERICKSBURG, VIRGINIA 22404-7320 SPOTSYLVANIA
(703) 372-1171 WESTMORELAND
JOSEPH E. SPRUILL, JR. NOATHUMBERLAND
£.0. BOX 1819 CITY OF FREDERICXSSURG
TAPPAHANNOCK, VIRGINIA 22800-1819
(004) 443-7321
JAMES W. HALEY. JR.
P.O. BOX @0
STAFFORD. VIRGINIA 22358-0060
(T03) a50-3709

J. PEYTON FARMER
P.O. BOX 917
BOWLING GREEN. VIRGINIA 22427-0017 August 24, 1995
(804) 6334541 )

Andrew J. Ellis, Jr., Esquire
Mays & Valentine

P. O. Box 1122

Richmond, Virginia 23208

~A. Lisa Barker, Esquire
Assistant Hanover County Attorney
P. 'O. Box 470
Hanover, Virginia 23069

Charles J. McCall, Esquire

5104 W. Village Green Drive
Suite 105

Midlothian, Virginia 23112-4851

William B. Kerkam, III, Esquire
Bremner & Janus

701 East Franklin Street

P. O. Box 826

Richmond, Virginia 23207

Re: Mentz v. County of Hanover - Chance No. 425-94

Dear Mr. Ellis, Ms. Barker, Mr. McCall and Mr. Kerkam:

After a thorough examination of the deed and plat in
controversy, it is clear that the 50 foot easement reserved
benefits the whole 129, more or less, acre tract of the Plaintiffs.
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Andrew J. Ellis, Jr., Esquire
A. Lisa Barker, Esquire

Charles J. McCall, Esquire
William B. Kerkam, III, Esquire
Page Two '

August 24, 1995

Mr. Ellis will prepare the appropriate decree sustaining
the Plaintiff’s motion for summary judgment and overruling the
motions of the Defendants and Intervenors.

- Very truly yours,

Richard H. C. Taylor
Judge

RHCT/nvs



-

A0 2

VIRGINIA: ORlGlNAL

THE CIRCUIT COURT OF THE COUNTY OF HANOVER

CLERR
SUPREME COURT OF VINGTWN

BUBERT C. MENTZ and PAMELA M.
MENTZ,

lainti
Plaintiffs, RICHMOND, VIRGINIA

-vs- Case No. 425-94

THE COUNTY OF HANOVER, et al,
Defendants.

Complete transcript of the
motion in the above matter when heard on
Monday, October 16, 1995, before the
Honorable Richard H.C.Taylor, Judge.

EECEIVED andjor FILED
NOV 1 31995

's OFFICE
lmg%giijkcur[CuuRI

CAPITOL REPORTING, INC.
Registered Professional Reporters
Post Office Box 959
Mechanicsville, Virginia 23111
Tel. No. (804) 788-4917
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APPEARANCES:

MAYS & VALENTINE

BY: ANDREW J. ELLIS, ESQUIRE
1111 East Main Street
Post Office Box 1122
Richmond, Virginia 23206-1122

Counsel for the Plaintiff

AGNES LISA BARKER, ESQUIRE,
Post Office Box 470
Hanover, Virginia 23069
Counsel for the County of Hanover

CHARLES J. MCCALL, ESQUIRE,
5104 West Village Drive, Suite 105
Midlothian, Virginia 23112

Counsel for David and Susan Auerback

Also Present:

WILLIAM B. KERKAM, III, ESQUIRE
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THE COURT: I looked at Miss
Barker’s order and Mr. Ellis’s order.
They are awful close. What is the
problem?

MR. ELLIS: Judge, I’'ve sent
several drafts to Mr. McCall and I
haven’t Qeard anything from him, but.I
think Miss Barker and I were talking
about our problems. Number one, what I
tried to do in ﬁy order was to track
your language with respect to fhe
easement.

(Mf. McCall enters the room.)

THE COURT: Have a seat, Mr.
McCall.

MR. MCCALL: I am sorry, your
Honor. |

THE COURT: We were trying to
find out where we were so by the time.you
got here, we would know where we are.

MR. MCCALL: I am sorry I
missed that start up. I could use that
myself.

MR. ELLIS: Well, the judge was

asking us wherein we disagreed and I told

<88
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him that I had not really heard from you.
I had sent several copies to you and

had gotten to the point where you
indicated you were waiting for the
transcript. I understand you have that
now. We all have that.

MR. MCCALL: I do. I do have
tﬁe transcript.

MR. ELLIS: The decree whiéh I
submitted, Judge, first of all, that was
to narrow what I understand the situation
to be. It indicates that all parties
agreed to the issue, and Judge, I think
that you‘ve got a second page there.

THE COURT: Yes, sir. I am
looking at the second page.

MR. ELLIS: Which I sent to.
you, the second page there.

THE COURT: Right.

MR. ELLIS: The first page
refers to the fact that all parties
agreed that the sole issue in the case
was the scope of the 50 foot, the scope
of the land area served by the 50 foot

easement.
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THE COURT: Yes, sir.

MR. ELLIS: And I went through
and wrote Miss Barker, sent a copy to Mr.
McCall, the various excerpts from the
various pleadings that all the parties
said that that was the issue. Then I
went ahead and tracked your language
dealing with the adjudication of the
rights in the easement, which is right
from your letter.

THE COURT: Yes.

MR. ELLIS: The second
paragraph on page two is also right
from your letter. I want to point out to
the Céurt at this juncture, the fact that
in our motion for summary judgment we
request a relief that is referred to in
memorandum and then also referred to in
the Bill of Complaint, well there was no
Bill of Complaint filed in this appeal.

The Bill of Complaint, if there
are any as such is in the other case, but
the Appeal is not styled a petition or a
Bill of Complaint and the reference in

our motion for summary judgment was a
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reference intended to refer to the appeal
papers in this case. And that’s all that
it did and I refer the Court to the
language of that motion for summary
judgment.

THE COURT: Yes, sir.

Mﬁ. ELLIS: We simply ask that
the Court enter summary judgment in this
matter as set forth in plaintiff’s
supporting memorandum filed
contemporaneously with this motion. Then
we ask that you enter summary judgment in
our favor and award plaintiff all |
relief sought in plaintiff’s Bill of
Complaint. The Bill of Complaint
is the Appeal we took and that is a
reference I wanted to make clear on
the record on that standpoint.:

THE COURT: All right, sir.

MR. ELLIS: And then I
overruled the defendant’s motion to
dismiss and enter motion for partial
summary judgment and this is written, I
believe, that Ms. Barker and I disagree

in the last line of the third
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paragraph from the second page of the
order, ordering that the County of
Hanover provide subdivision plat
approval, which was denied in the
County’s letter of September the 8th.upon
the application answer, compliance with
paragraphs two, three and four of that
letter, Exhibit E to the appeal.

Well, if I interpret Ms.
Barker'’s proposed final order and what
she has told me this morning, she
believes we have to submit a new
subdivision plat. I take the position
that under statute, we appeal the denial
of the subdivision plat, which we fiied
and the Court has removed the major
obstacle ﬁhich was the question of the
access, leaving only those two, three and
four that we have to comply with.

That is the reason I have
worded it in the manner that I have done
and I object to any provision and any
order directing that we have to submit.a
new subdivision plat, and I think that’s

clearly what Miss Barker'’s order
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contemplates.

THE COURT: Miss Barker, what
are your thoughts on that?

MS. BARKER: Well, your Honor,
the effect of Mr. Ellis’s draft order, I
am having trouble finding it. You are
referring to your October 5th draft, Mr.
Ellis, one that was enclosed?

MR. ELLIS: This is the one 1
sent with the n§tice for the appearance
today with the substituted second page I
sent.

THE COURT: Right. We received
it as the cover letter dated October 2.

MR. ELLIS: I gave you a copy
of it here.

MS. BARKER: I have a dréff.

QR. ELLIS: 1I‘’ve got a
completed one right here for everybodf.

MS. BARKER: Well, Judge
Taylor, to the extent that any order Mr.
Ellis has drafted says that the County
will approve that subdivision plat that
was submitted, we would object because I

think that the effect of that would be
291
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that if at any point in the future Mr.
Ellis’s client submits that subdivision
plat, we would have been ordered to
approve it and I don‘’t think that is
appropriate.

Obviously, in the intervening
period, the County could have adopted
other ordinances. This situation could
have changed, other circumstances could
have changed. .So I don’t think that is
appropriate and I don’t believe that
there is any reference to the statute to
the Court ordering the County to approve
a plat.

There were several problems
with that plat which we have not
discussed in this case because they were
minor problems, things like labelling and
so forth, but with the exception of that
access easement issue, we take the
position that the disapproval was
appropriate. And as with any other
applicant, Mr. Ellis’s client would have
to submit a corrected plat. And in fact,

as I understand it, that’s what he
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contemplates, that his client would -
submit another plat with those items
corrected.

THE COURT: But you listed
three specifié things that had to be done
in addition to the problem that we had
and there'would be compliance with
paragraphs two, three and four of the
September ‘94 letter that takes
care of it, doesn’t it?

MS. BARKER: Well, if perhaps
he submitted that plat tomorrow, it would
assuming this.caae, the appeal period for
this case is run and so forth.

THE COURT: Right.

MS. BARKER: But the language
in that decree, as I recall it, referred
to approval at some unspecified time and
that is.not appropriate. And further --

THE COURT: I think we have got
to start at the time of the ruling that
has been overruled and go forward from
there.

MS. BARKER: Well =--

THE COURT: For instance, he is
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using the same language you are, except
you put the word subsequently in yours.

MS. BARKER: Your Honor, we
believe that in entering an order of that
sort, you are giving Mr. Ellis’s client
an invested right, in effect, because
normally anjbody who submits a
subdivision plat is subject to all of the
regulations in effect of the time of that
final submission. And the effect of Mr.
Ellis’s language is at any point in the
future his client could resubmit that
plat with a few corrections and have it
approved, and I don‘t think that’s
consistent with the law or appropriate.

THE COURT: I agree with that,
but that is not what the order, as I
read it, says.

MR. ELLIS: Judge, paragraph
five of the Statute 15.1-475 is what we
appealed and we appealed a specific
disapproval of a plat. And all parties
agreed from the outset of this
litigation, I think, that the main

question in this‘gase was access, of the
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scope of the access.

THE COURT: Yes, sir. That is
all I addressed.

‘MR. ELLIS: That’s right. So
what we are saying and we are asking and
we believe the Appeal addresses the
denial of the plat that we submitted. We
appeal that denial and we are simply
asking that the Court approve that plat
under the statute and direct that the
County approve the subdivision subject to
our compliance with items two, three and
four.

MS. BARKER: dege Taylor, Mr.
Kerkam and I, he was just telling
me about the statute and the statute
indeed, in an appeal of disapproval of
the plat, does not provide for ordering
the approval of the plat and that’s
contrast.

THE COURT: If you don’t
approve the plat though, what is this all
about?

MS. BARKER: I think the Court
determines that the disapproval was not

<95
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consistent with the statute and the
ordinances, and the County, of course,
will act accordingly and that’s what our
order provides for. And I think if we,
if someone failed to approve a set of
point plat bgsed on that easement, I
think a writ of mandamus would be
appropriate.

MR. ELLIS: Judge, we would be
right back. |

MS. BARKER: Judge Taylor --

MR. ELLIS: It wouldn’t be a
final order.

MS. BARKER: We are not going
to be right back because the County is
provided for and the order I drafted
would act in accordance with that order
stating that the easements available to
the 129 acres.

MR. MCCALL: Your Honor, may I?

THE COURT: Yes, sir, Mr.
McCall.

MR. MCCALL: One of the
fundamental issues that I have with the

order as it’s written is that the Court’s
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letter opinion only addressed
interpretation of the easement. The
Court made no findings with respect to
other portions of the appeal, as I
understand it. We have certainly
discussed, at least Miss Barker and I
have stipulated for the purposes of
appeal in the final order that the
County’s actions were not in compliance
with the ordinance, but I think that’s a
far cry from the Court ordering the
County to approve its subdivision plat.

I think it gets back to the
practical question of whether or not Mr.
Mentz, if he were to receive a final
decree here as we proposed, would choose
to proceed with his subdivision plans.

It is my understanding that
those subdivision plans would still have
to be in compliance with the ordinance
and that the County would be required to
approve the subdivision plan. And
there’s still the remaining question that
I have posed to Miss Barker after the

hearing that we had before when she
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indicated that the County -- well, excuse
me. When the discussion came up in our
last hearing and I believe that your
Honor posed the question as to whether
the County would approve a subdivision
plan, I beligve in substance Miss Barker
indicated if the plat or the plan
complied with the ordinance, that they
would go forward with it, but I posed the
question to her after that, would one of
the conditions that the County might
impose include whether the case was still
on appeal, and therefore, subject to
being reversed.

'There has not been a decision
by the County and we have not discussed
it since then in the context of her
stating one way of the other whether the
County ﬁad formed an opinion on that
particular questidn, but it seems to me
that as long as this case is on appeél,
that aside from the questions of the
ordinance providing for the Court to
order approval of the subdivision, I

think it would be more or less in limbo
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in terms of whether or not the plan was
approved.

The County has to take its own
position with respect to that. But
certainly ordering the County to do so
would go beyond anything that the Court
addressed in’its letter opinion.

MR. ELLIS: Mr. McCall is now
addressing the appellate procedures, your
Honor. If he wants to stay execution of
this order, he has the perfect right to
come before the Court and note his
appeal, filing his petition for appeél
and request a supersedeas or stay of
the order itself.

MR. MCCALL: I am not
suggesting that.

MR. ELLIS: That is another
issue.

MR. MCCALL: I am suggesting
for the Court of the County do anything
is beyond --

MR. ELLIS: May I finish,
please?

MR. MCCALL: Go ahead,
<399
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please.

MR. ELLIS: What we are doing,
Judge, is simply preparing the decree and
presenting it to the Court based on our
appeal, which was an appeal of deniai of
that plat.

‘THE COURT: Yes, sir.

MR. ELLIS: And I understood
from the statements made by counsel at
our prior hearing, that everyone agreed
that they wanted a final order so that
Mr. McCall could appeal it.

He doesn’t want an order that’s
not filed and he represented to the Court
he wanted a final order and I have |
that representation here. Miss Barker
represenfed she wanted a final order.
That léﬁves nothing to be done aside
from the administrative items two, three
and four. It would be a final order, as
I view it, and I am simply asking the
Court to. enter that final order.

MS. BARKER: Judge Taylor, I'
would just say that the County would not

have any problem with the language in an
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earliqr draft from Mr. Ellis’s office

that says the defendant County of Hanover
is directed to reconsider plaintiff’s
subdivision plat an act of conformity
with this decree. We do intend to act in
conformity with the decree and I think
that language is probably appropriat#,
but --

MR. ELLIS: Judge, we have
submitted the o?der and I’ve submitted
our position.

THE COURT: I think that you‘’ve
got to go back to September the 8th of
1994, and if the question that was raised
as the question for me to answer is
answered the way I answered it, then ‘the
September 8, ‘94 plat should be approved
subject to the other conditions that have
to be done, it appears to me. |

MS. BARKER: Your Honor,
normally we do, as a practical matter,
approve or disapprove a plat. 1In-this
case, we disapprove with several reasons
for that disapproval.

THE COURT: Yes.

3031
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MS. BARKER: Mr. Ellis»seems to
object to filing another corrected‘plat
and now Mr. Ellis is shaking his head. I
would be interested in the procedure he
envisions.

THE COURT: I would say that we
wake up tomorrow morning and it’s
September the 9th, 1994 and we go forward
from there and any conditions on the
September ‘94 plat have to be complied
with, it appears to me.

MS. BARKER: And I would just
say okay, we can reword it.

THE COURT: Yes. I see nothing
wrong with the way it is ordered. 1If it
has somebody’s name spelled wrong, then
you have got to amend those types of
things. If it comes down to saying that
the 50 foot easement does not benefit the
whole 129 acres, then you are in
violation of my ruling. Other than that,
I think you have to take it as it comes.

MR. ELLIS: Yes, sir. I have
the decree, Judge, that I would ask.

THE COURT: All right. I am
302
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going to enter Mr. Ellis’s decree.

MR. KIRKLAND: May I make
one --

MR. ELLIS: If Mr. Kerkam is
addressing this decree, I am going to
object to it.

THE COURT: All right. Put
your objection as noted to the record to
say what you did. Mr. McCall, anything
else you want to put on the record file?

MR. MCCALL: Yes, your Honor.
The only thing I would suggest is that
the order, with respect to the cross
motion for summary judgment, state that
it be in the same hereby sustained in so
far as it requests interpretation of the
said deed and plat in the land area
served by the 50 foot easement because I
think tﬁat was the extent of the Court’s
ruling at the time that it issued its
opinion and the introduction.

THE COURT: Other issues were
involved in that cross motion for summary
judgment.

MR. MCCALL: That is the issue

303
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we were asking to be decided, your Bonor,
but I am submitting that ordering the
County to approve a subdivision plat goes
beyond the Court’s ruling that is
contained in the letter opinion, and I
understand the Court is addressing the
practical result of what would happen on
the next day, but at the same time that
adds finality to what is really an
interim situation because the case will
be on appeal and it’s ordering the County
to go forward and approve the subdivision
plan while. the order is on appeal.

THE COURT: We have got to take
it one step at a time and the step is to
make a final order that you can appeal.
That is what we talked about last time we
were here.

MR. ELLIS: If it is another
order, he can’t appeal it, Judge.

MR. MCCALL: But your Honor, I
am trying to draw the distinction between
whether the County is ordered to approve
it or whether the County may choose to

approve it. If they choose to go ahead,
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that is, Mr. Mentz ask;d the County to
approve on the ordinance, the County may
take the position that until the appeal
is final, that Mr. Mentz is not in a
position to comply with the ordinance.

THE COURT: Then the County
should file an appeal of the ruling and
file the necessary motion to stop the
process.

MS. BARKER: Judge Taylor, I
think actually as I see this happening,
we have beén ordered to approve the plat
with those exceptions that are noted and
that’s what we will do unless Mr. McCall
obtains an order otherwise.

THE COURT: Right. I think
that is what you have to do under the

order.

MR. MCCALL: Your Honor, may we

ask that the order be amended to give us

five days to append our objections to it?

MR. ELLIS: Your Honor, I am
going to object.
THE COURT: No, sir. I am

going to enter it. You can stay.
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MR. MCCALL: I‘ve got some

today I would like to attach to the
order, your Honor.

THE COURT: I am going to enter
the order today. We keep coming back
here. |

MR. MCCALL: Can’t I attach my
exceptions, your Honor? I mean, I
believe that is what the Court --

THE CbURT: I thought you were
stating them for the record, Mr. McCall.

MR. MCCALL: Only with respect
to that one, but I do have exceptions I
would like to attach to the order which I
am entitled to under Lee versus iee, your
Honor.

THE COURT: Yes, sir. But you
have had at least two weeks to get your
objection thoughts together. |

MR. MCCALL: I have them
prepared, your Honor, to attach to the
order.

MR. ELLIS: He’s had since
August the 25th when the Court issued

and then we had a

06

its ruling, Judge‘,i
[ 53

CAPITOL REPORTING, INC.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

hearing. He raised all these objections
and --

THE COURT: You have got them
written in. All you have got to do is
say they are attached this morning.

MR. ELLIS: I think we are
entitled to a final order.

THE COURT: I think you are,
too, Mr. Ellis.

MS. éARKER: Judge Taylor, I
just have to say that that August order
was not a final order. I think that was
probably an appropriate improvement we
made in the order.

THE COURT: Yes. I think
certainly the one that I’ve got, October
the 2nd, is a vast improvement on that
one. That’s the one I am entering, but
that gave at least two weeks.

All right. Could I have the
order back?

MR. MCCALL: Yes, your Honor,
and I have some exceptions here I am

going to sign to go on there.

THE COURT: Yes, sir. And I am
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going to give Mr. Ellis the file and he

can take it upstairs and get certified
copies for everybody.

MR. ELLIS: Yes.

THE COURT: Together with the
attachments.

MR. KERKAM: Judge, here is
an order from the Mentz -v- Auerback
case which has been endorsed by all -
counsel.

THE COURT: All right, sir.

MR. KERKAM: 1I‘’ve got one for
you, Jack.

MR. ELLIS: Thank you.

THE COURT: I will let you take
this one upstairs.

MR. ELLIS: This is the order
of continuance I éndorsed. That other
order, that is the order I noted my
objection and I have the final order
prepared by Mr. McCall.

THE COURT: All right, sir.

(Proceedings adjourned.)
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CERTIFICATE OF COURT REPORTER

I, Carole T. Scott, a Certified Shorthand

Reporter, hereby certify that I was the Court
Reporter in the Circuit Court of the County of

Hanover on October 16, 1995, at the time of the

‘hearing herein.

I further certify that the foregoing
transcript is a true and accurate record of the
testimony and other incidents of the hearing
herein.

Given under my hand this 26th day of

October, 1995.

( 22! v 2 j! At {21 >
Carole T. Scott

Certified Shorthand Reporter
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VIRGINIA:
IN THE CIRCUIT COURT OF HANOVER COUNTY

HUBERT C. MENTZ

and

PAMELA M. MENTZ,
Plaintiffs,

v. Case No. 425-94

COUNTY OF HANOVER,
Defendant,

and

DAVID AUERBACH and
SUSAN ORTMANN,

Nt e N N N Nl Nt N Nt N Nt st Nt s s gt “a s

Intervenors.

DECREE

This cause came on this day to be heard on the County’s Motion to
Dismiss, the Intervenors’ Motion for Partial Summary Judgment, Plaintiffs’ Cross
Motion for Summary Judgment, the memoranda submitted by all parties, the exiﬁbits
filed herein and was argued by counsel.

It appearing to the Court that all parties agree that the sole issue in this
case is a determination of the land area served by the 50 foot easement reserved in the
Deed recorded in Deed Book 972, Page 340, Clerk’s Office, Circuit Court of Hanover
County and the Plat recorded therewith, and ;fter a thorough examination of the Deed
and Plat it is clear to the Court that the 50 foot easement reserved benefits the whole 129,

310
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more or less, acre tract belonéing to the plaintiffs, it so ADJUDGED, ORDERED and
DECREED.

It is further ADJUDGED, ORDERED.and DECREED that plaintiffs’
Cross-Motion for Summary Judgment be aﬁd the same is hereby granted. Defendants’
Motion to Dismiss and Intervenors’ Motion for Partial Summary Judgment are
OVERRULED.

It is further ORDERED that the County of Hanover approve the
subdivision plat, the approval of which was denied in the County’s letter of September 8,
1994, upon the applicant’s compliance with paragraphs 2, 3 and 4 of that letter. (Exhibit
E to the Appeal).

Nothing further remaining to be done it is hereby REMOVED from the

pending docket of this Court and placed among the ended causes.

mn:/o//zp 5
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WE ASK FOR THIS:

Andrew J. Elh;s, Jr., V% No. 9078

Andrew G. Mauck, VSB No. 35177
MAYS & VALENTINE
Post Office Box 1122
Richmond, Virginia 23208-1122
(804) 697-1200
Counsel for Plaintiffs -
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0o Aadan

A, Lisa Barker
Senior Assistant County Attorney
Hanover County
Post Office Box 470
Hanover, Virginia 23069
Counsel for Defendan

@Mé)m

Charles J. McCal

5104 W. Village Green Drive, Suite 105

Midlothian, Virginia 23112-4851
Counsel for Intervenors
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VIRGINIA:

HUBERT C.
and
PAMELA M,

COUNTY OF

IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER COUNTY

MENTZ
MENTZ,

Plaintiffs,

‘Case Number 425-94

HANOVER,

Defendants,

DAVID AUERBACH

and

SUSAN C. ORTMANN,

Intervenors.
INTERVENORS ’ EXCEPTIONS TO FINAL DECRE

The language in the Deed is clear and unambiguous gnd the
court erred in ruling that Plaintiffs have the right to
access the 122.5 acres through Parcel B and not limiting
Plaintiffs’ access only to and from Parcel B and Route
606.

.The Deed and the Plat are clear and unambiguous and the

and the court erred when it allowed the introduction of
extrinsic and parol evidence and considered same in
rendering its decision prior to rendering an independent.
decision that the Deed and Plat were ambiguous.

Plaintiffs’ Cross Motion for Summary Judgment were not
timely and properly noticed for oral argument and the
court erred in not delaying argument of Plaintiffs Cross
Motion for Summary Judgment and causing the Intervenors
to orally argue without adequate preparation time.

The court erred by not making available additional time
for oral argument prior to issuing its decision.
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The Court erred by not including a finding of fact with
its decision thereby preventing the Intervenors from
determining the basis of the decision.

The court erred in allowing Plaintiffs’ Memorandum in
Response to Intervenors’ Motion for ?artial _Summary
Judgment to be improperly combined with Plalptlffs'
Memorandum in Support of Plaintiffs’ Cross Motion for
Summary Judgment. Intervenors were unable to determine
which material related to which of Plaintiffs’ arguments.

The court erred in considering Plaintiffs’ Memorandum in
Response to Intervenors’ Motion for Partial Summary
Judgment and Plaintiffs’ Memorandum in Support of
Plaintiffs’ Cross Motion for Summary Judgment which
contained inadmissible and improper material, that is,
extrinsic and parol material.

The Court erred in hearing oral argument and considering
Plaintiffs’ pleadings which contained inadmissible and
extrinsic and parol evidence, most of which predated
recordation of the Deed and Plat, both central to this
case, without first rendering a decision whether the Deed
and Plat were ambiguous.

The Intervenors specifically reserve all objections and
exceptions articulated to the court in hearings bgfore
the court and arguments contained in the pleadings,
memoranda, oral arguments to the court and other
documentation which are part of the record in this case.

The decision is contrary to the law and evidence as
enunciated to the court in the hearings before the court
and arguments contained in the pleadings, memoranda, oral
arguments to the court and other documentation which are
part of the record in this case.

by €44/
L
Charles J. Méﬁgil, Esq.
Attorney for Intervenors

5104 W. Village Green Drive
Suite 105

Midlothian, Virginia 23112-4851
(804) 744-0300

d:\wp51]\data\auerbach. Re\interven\excepfin. Ord



ASSIGNMENTS OF ERROR

1. The language in the Deed is clear and unambiguous and the court erred in ruling
that the Plaintiffs have the right to access the 122.5 acres through Parcel B and not
limiting Plaintiffs’ access only to and from Parcel B and Route 606.

2. The Deed and the Plat are clear and unambiguous and the court erred when it
allowed the introduction of extrinsic and parol evidence and considered same in rendering
its decision prior to rendering an independent decision that the Deed and Plat were
ambiguous.

3. The Court erred by not including a finding of fact with its decision thereby
preventing the Intervenors from determining the basis of the decision.

4, The court erred in allowing Plaintiffs’ Memorandum in Response to Intervenors’
Motion for Partial Summary Judgment to be improperly combined with Plaintiffs’
Memorandum in Support of Plaintiffs’ Cross Motion for Summary Judgment. Intervenors
were unable to determine which material related to which of Plaintiffs’ arguments.

5. The court erred in considering Plaintiffs’ Memorandum in Response to
Intervenors’ Motion for Partial Summary Judgment and Plaintiffs’ Memorandum in
Support of Plaintiffs’ Cross Motion for Summary Judgment which contained inadmissible
and improper material, that is, extrinsic and parol material.

6. The Court erred in hearing oral argument and considering Plaintiffs’ pleadings
which contained inadmissible and extrinsic and parol evidence, most of which predated
recordation of the Deed and Plat, both central to this case, without first rendering a
decision whether the Deed and Plat were ambiguous.
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