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Charles S. Gi~tings 
Gocdfellcw, Jalbert, & Beard 
P.O. Box 539 
Mechanicsville, VA 23111 

STEPUNG E. RIVES. Ill 
COUNTY 4T""''RNEY 

RE: Mentz Subdivision, Plat by Goodfellow, Jalbert, Bea:t·d & 
Associates, dated J~e 17,~994, resubmitted ~o the Planning. 
Office Augusc :s, 1994 

.j 
.1 

Dear Mr. Gittings: 

After a final review of the resubmit tal of the above-captioned· 
subdivision, the plat has been DISAPPROVBD. The following reasons l 
are provided: I 

~- In order to meet the requirement of the 
Hanover County Subdivision Ordinance, 
Title III, for a SO-foot easement providing 
access to your subdivision you have proposed 
~he easement which was rtt:tain&d by Mentz in a 
deed recorded in Deed Book 972, Page 341. The 
reservation of access in that deed was limited 
tc a tract designated "Parc:el s·u consisting of 
7.4 acres, depicted.in a plat recorded in Plat 
Book 3 5, Page 6 9 . Thus, the easement does r.ct 
provide access to all of the property being 
proposed for subdivision. You have not 
provided any additional information regarding 
right of access. (Sect:ions 5-12 and 6-4-
B (d)) • 

2. No information has been provided to indicate 
if the private road names have been approved 
by Richmond Regional Planning District 
Commiseion. (Property Numbering & Street 
Naming Manual, adopted May 22, 198 7, revised 
May, l.993) . 
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Charles Gitt~ngs 
Page 2 
September 8, 1994 

.-... ~· ~ ........ 

3. The Health Department has not approved a..~y 
drainfield sites on chis property at this time 
(Section 5-10) . 

4. Note Seven is incor:rect. The correct Tax 
Parcel numbers should be SS-99 (part) and 
85-89A (Section 6-4-2(£)). 

If you have any q~estions, please call me at 537-fl?l. 

Sincerely· 

tll-ao~O ~~reacenzo 
Deputy D11·ector 



VIRGINIA: 

IH THE CIRCUIT COURT OF HANOVER COUNTY 

H. C. MENTZ 
and 
PAMELA M. MENTZ, 

Plaintiffs, 

v. 

COUNTY OF HANOVER, 
SERVE: Sterlinq E. Rives, III 

County Attorney 
Hanover Courthouse 
Hanover, Virqinia 23069 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

APPEAL FROM DECISION OP SUBD:IVJSXOH AGENT 

H. c. Mentz and Pamela M. Mentz, by counsel, for their 

appeal from the decision of Michael Crescenzo, Deputy Director of 

·. E ~ f i l Planninq, Hanover County, Virqinia in disapprovinq the "Mentz 
-n., ·-.: ::" 
:.; •· ·• "" :; Subdivision" represent unto the Court the followinq: 
a·---.:,;. :·, ...... - ":, 
~ :! ~ 

\) 
~ 

1. H. c. and Pamela M. Mentz are the owners of 129.5 

~acres of land situated in Cold Harbor District, Hanover County, 
•II 

-~ Virqinia. 
::; ,. .. - 2 • This parcel of land is served by an easement for· 

• l ~ingress and egress to Route 606 reserved in a Deed recorded in 

hfDeed Book 972, Paqe 340 in the Clerk's Office, Circuit court of 

j ~~ '<L Hanover County, Virqinia. 

:~~~~ ; ·~ 3. The 129.5 acre parcel is made up of a 122.5 acre 
j ! ,... 
i l~ f~parcel and a 7.422 acre parcel which the County required to be 
: 1: i: t 
'J ; 3 ~·added on to the 122.5 acre parc~l before approvinq a sale of 2.578 

I ! 
b! 
:;, i 

j acres ., 
~ 

to David Auerbach and Susan c. Ortmann, the Deed of 

3 
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Conveyance being recorded in Deed Book 972, Page 340 of aforesaid 

clerk's Office. (Exhibit A letter of w. R. Johnson dated 

September 3, 1992 attached). 

4. The right of way reservation was ingress to Parcel 

B which included the entire 129.5 acres. 

5. Inquiry was made to Hanover's planning staff 

regarding the proposed subdivision resulting in a letter from John 

H. Hodges to William F. Goodfellow dated Auqust 30, 1993 relating 

to _the add on provisions. (Exhibit B attached hereto.) 

6. on June 17, 1994, application was made for approval 

of the Mentz subdivision resulting in a disapproval dated July 22, 

1994. (Exhibit c attached hereto.) 

7. On Auqust 12, 1994, the request for approval was 

resubmitted (Exhibit D) and this resubmitted application and plat 

was disapproved on Septembers, 1994. (Exhibit E attached.) 

s. The reasons for disapproval are not properly based 

on the ordinance and are arbitrary and capricious and the county 

is now estopped from asserting that there are two separate parcels 

of land sought to be served by the access road when the County 

required that the parcels be joined before approving a conveyance 

of the servient tract now owned by Auerbach. 

9. The parcels are assessed as one for tax purposes. 

Petitioners' request the Court to reverse the County's 

action and require approval of the subdivision plat. 

H. C. MENTZ 
and 
PAMELA M. MENTZ 

By~~ Of. Couns·l 

2 4 
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Andrew J. Ellis, Jr., VSB No. 9078 
MAYS & VALENTINE 
P. o. Box 1122 
Richmond, Virqinia 23208-1122 
(804) 697-1200 
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VIRGINIA: 

IN THE CIRCUIT COURT OF HANO~ECf.~lD :lnd'nr FTT.ED 

H. C. MENTZ 
and 
PAMELA M. MENTZ, 

v. 

COUNTY OF HANOVER, 

Plaintiffs, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

AHSWER 

· · I ": 1·· ... t 
' . - u ~'':;t-. 

HANOVER Cl~·~CLlf COURT. 

case No. 425-94 

The County of Hanover, Virginia, a political subdivision of 

the commonwealth of Virginia, by counsel, for its response to the 

Appeal From Decision of Subdivision Agent, represents to the Court 

the following: 

1. The Defendant is without knowledge as to the allegation 

of paraqraph 1 of the Appeal, regarding ownership of the real 

estate in question, and does not admit or deny the allegation that 

H. c. and Pamela M. Mentz are the owners of a tract of 129.5 acres 

of land. 

2 • The Defendant denies the allegation of paragraph 2 of the 

Appeal that the parcel of land of 129.5 acres is served by an 

easement for ingress and egress reserved in a deed recorded in Deed 

Book 972, page 340, in the Clerk's Office of this Court. 

3. The Defendant denies the allegation of paragraph 3 of the 

Appeal that it "required" two parcels of real estate to be 

combined, or that the County took any action "approving11 a 

conveyance ·in this matter. A .. representative of the Defendant 

informed a representative of William Goodfellow that a proposed 

6 



scenario for dividing 2.578 acres off from a 10 acre parcel would 

be acceptable if the remaining 7.422 acres were added to another 

parcel and not used to create an additional lot. 

4. The Defendant denies the alleqation of paraqraph 4 of the 

Appeal that the easement for ingress and eqress reserved by Mr. and 

Mrs. Mentz in a Deed recorded in Deed Book 972, paqe 340, provides 

access to a tract of 129.5 acres. 

5. The Defendant admits the allegation of paraqraph 5 of the 

Appeal that the letter from John H. Hodges to William F. 

Goodfellow, dated Auqust 30, 1993, was the result of inquiries made 

to the Defendant's Planning staff. 

6. The Defendant admits the allegations of paragraph 6 that 

application was made for approval of a subdivision, and that the 

application was disapproved. 

7. The Defendant admits the allegations of paragraph 7 of 

the Appeal that there was a resubmission of the subdivision 

application and that the application was disapproved. 

s. The Defendant denies that the disapproval was arbitrary 

or capricious and denies that the doctrine of estoppel is 

applicable, in any way, to this proceeding. The Defendant denies 

that the Defendant "required" that any parcels be joined, or that 

there was any •approval" of a conveyance. The disapproval of the 

subdivision applications was based on the failure of the applicant 

to comply with ordinance requirements. 

9. The Defendant denies that there is a parcel assessed in 

the name of H. c. Mentz and Pamela M. Mentz, containing 129.5 

2 
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acres, listed in the Hanover county Land Book, for tax assessment 

purposes, and denies that this fact has any relevance to this 

proceeding. 

10. The substantive issue·of this Appeal is the question of 

the extent of the property rights retained by Mr. and Mrs. Mentz in 

the deed referred to above. That issue is to be adjudicated in 

another case filed in this Court, styled H. c. Mentz and Pamela M. 

Mentz y. Dayid Auerbach and susan c. Ortmann, Chancery No. 423-94. 

To provide for efficient use of the court's resources, the 

Defendant, by counsel, requests that this Court proceed with 

adjudication of that declaratory judgment action. Adjudication of 

that suit will eliminate the need for litigation of this Appeal. 

For the reasons stated above, the Defendant requests that the 

court dismiss this Appeal. 

Sterling E. Rives, III 
County Attorney. 

A. Lisa Barker 
Senior Assistant County Attorney 

Hanover County Attorney's Office 
P. o. Box 470 
Hanover, Virginia 23069 
(804) 537-6035 

HANOVER COUNTY, VIRGINIA 

By Counsel 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Answer was 
mailed, postage prepaid, this 8th day of November, 1994, to Andrew 
J. Ellis, Jr., Esq., Mays & Valentine, P. o. Box 1122, Richmond, 
Virginia 23208-1122. 

A. Lisa Barker 

3 
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VIRGINIA: 
IN THE CIRCUIT COURT OF HANOVER COUNTY 

HUBERT.C. MENTZ 
PAMELA M. MENTZ 

v. 

COUNTY OF HANOVER 

PLAINTIFFS 1 

Case No. CH 425-94 

._, FU ~r, 
'f"'C~D "'no ~c~ ....... -]lECE1. ""~ r. - . 

DEC \ 9 '994 
DEFENDANT 

• I 

cl .. t:,.~ ·· -" · _ - -~~ ,.- ~ J;; at 
PETITIOR TO IRTERVERE UANOV)~R r~.:L ..... ~! •t. 

David Auerbach and Susan c. Ortmann (the "Petitioners"), 
pursuant to Rule 2:15 of the Supr$me Court of Virginia, 
respectfully Petition to intervene in the above styled case on the 
grounds that: 

1. Hubert c. Mentz and Pamela M. Mentz, (the "Plaintiffs") 
have filed a Motion for Declaratory Judgment in this Court against 
the Petitioners, styled as B.C. Mentz and Pamela M. Mentz. 
Plaintiffs, v. David Auerbach and Susan c. Ortmann. Defendants. 
Case No. CH 423-94, alleging conspiracy, slander of title and 
other tortious acts by the Petitioners against the Plaintiffs, all 
allegedly arising from an easement Petitioners granted the 
Plaintiffs when the Plaintiffs sold property to the Petitioners. 
The Plaintiffs seek an injunction, damages and other relief arising 
out of these allegations. 

2. Plaintiffs allege in their Motion for Declaratory 
Judgment, inter alia, "[t]hat an actual antagonistic assertion of 
right exist between these parties as to the interpretation of [an] 
easement." 

3. Plaintiffs made application with Hanover County for 
subdivision approval. Both the Plaintiffs' and the Petitioners' 
views on the scope of the easement were requested by and provided 
to representatives of the Plaintiffs and to Hanover County. 

4. Hanover County disapproved the application. · The 
disapproval of the application by Hanover County was predicated, in 
part, on Hanover County 1 s interpretation of restrictive language in 
the deed from the Plaintiffs to Petitioners granting Plaintiffs an 
easement over the Petitioners 1 property, which easement also is the. 
subject of the instant action. 

9 



s. Plaintiffs have not exhausted their remedies under the 
applicable Hanover County ordinance from the denial of t~e 
application for a subdivision and, thus, are pursuing an appeal ~n 
this Court in this case. 

6. Plaintiffs have filed pleading in two cases in this court 
in which they allege contradictory theories for relief: 

a. In the case against the Petitioners, the Plaintiffs 
have alleged a conspiracy between the Petitioners and 
11others" and "Hanover County officials" to deny approval 
of the Petitioners' subdivision application. However, 
the Petitioners have failed to identify the "others11 or 
the 11Hanover County Officials" by name or name the 
"others", "Hanover County Officials", or Hanover County 
as defendants. 

b. In the instant case filed against Hanover County 
appealing denial of the subdivision application, the 
Plaintiffs have only alleged that Hanover County's 
"·· •• reasons for disapproval are not properly based on the 
ordinance and are arbitrary and capricious ••• " 

7. Both of the theories of relief proffered by the 
Plaintiffs can not at the same time be true. 

8. The alleged statements, interpretation of the deed and 
other actions alleged by the Plaintiffs are contested matters and 
the evidentiary resolution of the dispute will be substantially 
laid to rest when the deed in question is interpreted by this Court 
in consideration of the Plaintiffs' appeal for denial of the 
subdivision application. 

9. The Plaintiffs are requesting an Order from this Court to 
interpret the language in the Deed concerning the extent of the 
easement and to obtain relief which may or may not be granted in 
their appeal action pending before this Court. 

10. The Plaintiffs' filing of the action against Petitioners, 
the Plaintiffs forces the Petitioners to personally defend against 
allegations that they are responsible for the denial of the 
application by Hanover County. 

11. Petitioner's Motion for Declaratory Judgment refers to 
other occurrences and statements by the parties in connection with 
the easement, events which, if they occurred, have already 
occurred. 

12. Declaratory judgments~are intended to supplement rather 
than to supersede ordinary causes of action. Preventive relief is 
the moving purpose. Therefore, the Plaintiffs should be compelled 
by this Court to exhaust their remedies under the Hanover County 

2 
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Ordinance and proceed in this case against Hanover County for 
relief from an official ruling by Hanover County that has already 
occurred rather than against the Petitioners for alleged actions, 
if they did occur, also have already occurred and are· properly 
pursued as a law action. 

13. The Petitioners have a ,;.right and interest to protect in 
seeking the completion of the appeal process in this case prior to 
their having to defend as a private li tiqant the denial by a 

· governmental entity of a subdivision application, a denial over 
which they had no control. 

WHEREFORE, your Petitioner pray that the court enter an order 
allowing the Petitioners to intervene in this case for the purpose 
of seeking an expedited conclusion of the appeal process to avoid 
duplicate and unnecessary expenses and hardship in defending 
themselves against a Hanover County administrative decision in 
which they have no official involvement. 

DAVID AUERBACH 
SUSAN C. ORTMANN 

ByO.~~.fVJ~e.t! 
Of C sel 

Charles J. McCall, Esq. 
VSB 17022 
Attorney for Petitioners 
5104 w. Village Green Drive 
Suite 105 
Midlothian, Virginia 23112-4851 
(804) 744-0300 

3 11 



VIRGINIA: 

IN THE CIRCUIT COURT OF HANOVER COUNTY 

H. C. MENTZ ) 
and ) 
PAMELA M. MENTZ, ) ~-

) 
Plaintiffs, ) 

. ) 
v. . ) 

) 
COUNTY OF HANOVER, ) 

) 
Defendant. ) 

case No. 425-94 ~ 
~<:I 
~ ~ 

.~c; b -~ ,f ~ ... ,,..~ 
~ ' .-'-

~~· ~ . . ~~~: 
~"" ~ ......... ) 

PLADf'l'IFPS' ANSWER -~(;,.' ~'r .::; -:;.v 
TO PE'l'ITIOH TO DfTERVENI ~ , .... ¥.· (~ 

&_4.~~ 
Hubert c. Mentz and Pamela M. Mentz, by co~q, for 

their Answer to the Petition to Intervene filed by D~d Auerbach 

and susan c. Ortmann state unto the Court as follows: 

1. The allegations contained in Paragraph 1 of the 

Petition to Intervene are admitted except for the fact that all 

the allegations alleqed in the case styled Mentz v. Auerbach, 

Chancery No. 423-94 do not arise from the easement. 

2. The alleqati~ns contained in Paraqraph 2 of the 

Petition to Intervene are admitted. 

3. The alleqations of Paraqraph 3 of the Petltion to 

Intervene statinq that plaintiffs made application for subdivision 

approval are admitted, but the remaininq alleqations contained in 

Paragraph 3 are denied. 

4. The alleqations contained in Paragraph 4 of the 

Petition to Intervene are admitted. 

12 
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s. The allegations contained in Paragraph s of the 

Petition to Intervene are denied. 

6. The allegations contained in Paragraph 6 of the 

Petition to Intervene are denied. 

7. The allegations contained in Paragraph 7 of the 

Petition to Intervene are denied. 

8. The allegations contained in Paragraph 8 of the 

Petition to Intervene are denied. 

9. The allegations contained in Paragraph 9 of the 

Petition to Intervene are denied. 

10. The allegations contained in Paragraph 10 of the 

Petition to Intervene are denied. 

11. Plaintiffs are unaware of the occurrences and 

statements referred to in Paragraph 11 of the Petition to 

Intervene and thus cannot admit or deny the same. 

12. The allegations contained in Paragraph 12 of the 

Petition to Intervene appear to be allegations of law to be 

determined by the Court. 

13. The allegations contained in Paragraph 13 of the 

Petition to Intervene appear to be allegations of law to be 

determined by the Court. 

14. Plaintiffs assert that petitioners have alleged no 

legal right to permit them to intervene in this proceeding and 

have asserted contradictory rights none of which is germane to the 

subject matter of the subdivision appeal. 

2 
~-~ 
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WHEREFORE, plaintiffs, Hubert c. Mentz and Pamela M. 

Mentz, pray that petitioners be denied the request to intervene in 

this action •. 

H. C. MENTZ 
and 
PAMELA M. MENTZ 

,,.·· i 

Byc.:ti~~~ 
Counsel 

Andrew J. ·Ellis, Jr., VSB No. 9078 
MAYS & VALENTINE 
P. o. Box 1122 
Richmond, Virginia 23208-1122 
(804) 697-1200 

CERTIFICATE OP SEBytCE 

I hereby certify that on the ~ day of January, 1995, 

I caused to be mailed, postaqe prepaid, a true and correct copy of 

Plaintiffs' Answer to Petition to Intervene to sterling E. Rives, 

III, Esquire, County Attorney, Hanover Courthouse, Hanover, 

Virginia 23069, A. Lisa Barker, Esquire, Senior Assistant County 

Attorney, Hanover county, Post Office Box 470, Hanover, Virginia 

23069 and Charles J. McCall, E5quire, 5104 w. Villaqe Green Drive, 

Suite 105, Midlothian, Virginia 23112-4851. 

/ 
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VIRGINIA: 

IN THE CIRCUIT COURT OF HANOVER COUN'¥ECEI\'Fn .,nd!or FILED 

H. C. MENTZ 
and 
PAMELA M. MENTZ, 

v. 

COUNTY OF HANOVER, 

Plaintiffs, 

Defendant. 

• 

) 
) 
) 
) 
) 
) 
) 
) 
) 

J '-IAN 2 0 1995 

CLERK:'s ()~·;_:Jc:: 
HANO"VER CIRCuli COUR'JJ 

Case No. 425-94 

MEMORANDUM OF HAHOVEB COUNTY 

This memorandum is submitted to the Court by counsel for 

Hanover County ("the County"), in support of the decision of the 

subdivision agent disapproving a subdivision proposed by the 

Plaintiffs. The disapproval of the subdivision was based on the 

lack of access to the subdivision meeting ordinance requirements. 

The Plaintiffs ( 11Mentz 11 ) have appealed that decision. The sole 

issue in this appeal is the extent of the rights of Mentz in an 

access easement retained by Mentz in a conveyance of real estate to 

David Auerbach and susan c. Ortmann ("Auerbach/Ortmann") by deed 

dated March 31, 1993, recorded April 2, 1993, in Deed Book 972, 

page 340 ("the Deed") (Exhibit A). The resolution of that issue by 

this Court will be relied upon by the county in review of any_ 

subdivision applications including access derived from that 

easement. 

This issue is also the subject of a related suit, Chancery No. 

423-94, H. c. Mentz and Pamela M. Kentz v. David Auerbach and susan 

c. Ortmann. Because of -the interest of Auerbach/Ortmann in 

determination of the nature of the retained easement, the County 

15 



does not object to the intervention of Auerbach/Ortmann in this 

suit, pursuant to the Petition filed by counsel for Auerbach/ 

Ortmann. 

Statement of Facts 

Tbe Hanover county Subdivision Ordinance, Title III, Section 

s-12 (Exhibit B), require~ that all private road rights-of-way be 

no less than 50 feet in width. The definition of •private road", 

Section 2-2 (Exhibit C) requires that the right-of-way provide 

"access" to abuttinq properties. In 1994, Mentz twice submitted 

subdivision applications to the County for approval. The County 

disapproved the applications for several reasons, including the 

lack of the required 50-foot access. The access proposed by Mentz 

to satisfy the ordinance requirement was the easement retained in 

the Deed. Although Mentz has other access to the property, that 

access does not meet subdivision requirements and thus, could not 

be used for maximum development of the property. 

In the opinion of county officials, includinq the subdivision 

agent, that easement was not available for access to the whole 

tract to be subdivided, but only to a tract of about 7.4 acres 

( 11Parcel B"). The last disapproval, by letter dated Septembers, 

1994, signed by Michael E. Crescenzo, Deputy Director (Exhibit D), 

is the disapproval which is the subject of this Appeal. That 

disapproval came after several discussions and exchanqes of 

correspondence amonq counsel for Mentz, Auerbach/Ortmann and the 

County regarding the nature of the easement retained in the deed of 

conveyance to Auerbach and~ortmann. Correspondence includes: 

2 
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1. Letter dated April 16, 1993, from Andrew J. Ellis, Jr. to 

Charles J. McCall referencing the decision in Hayes v~ Aauia 

Karina. rnc~·, 243 va. 255 (Exhibit E); 

2. Letter dated Auqust 12, 1994, from Andrew J~ Ellis, Jr. 

to A. Lisa Barker (Exhibit F); and, 

3. Letter dated August 30, 1993 from Charles J. McCall to 

John Hodges with attached copy of a letter from Mr. McCall to 

Andrew J. Ellis, Jr. dated Apri~ 15, 1993 (Exhibit G). 

The issue of adequacy of access to the proposed Mentz 

subdivision first came to the attention of County officials when 

engineers for Mentz submitted informal proposals for subdivision of 

the property. Advice provided to Planning Department officials, 

related to disapproval of the subdivision plats is included in a 

memorandum dated November 9, 1993, from A. Lisa Barker to John H. 

Hodges (Exhibit H). That memorandum summarizes the County's 

analysis of the issue which is the subject of this suit.· 

The Deed refers to reservation of an easement for the benefit 

of Mentz fo·r access to a property designated "Parcel B" shown "on 

the hereinabove described plat" [ 11plat of two parcels of land drawn 

by Goodfellow, Jalbert, Beard and Associates, Inc., dated January 

9, 1991, as revised on August 18, 1992 11 ]. The marginal notation on 

that deed states 11See P~B. #35, Pg. 69 11 • That plat (Exhibit I) 

shows "Parcel B" consisting of 7.422 acres. 

Sometime after recordation on April 2, 1993, and after the 

Clerk sent counsel for Auerbach/Ortmann the recorded deed, another 

marginal notation was madE: "See PB#35, Pg. #94 for corr I plat I 11 

3 
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The plat referred to in that notation (Exhibit J), was the same one 

referred to above, but with revisions dated April 19, 1993. It 

shows Parcel B consisting of approximately 7.4 acres. The plats 

state that Parcel B is an "add-on parcel to the property of H. c. 

Mentz and Pamela M. Mentz." The term •add-on• is one which has 

traditionally been used by Planning Department staff to refer to 

boundary adjustments or other exchanges between adjoining lots, 

which are exempt from subdivision requirements (and from any County 

review or approval) pursuant to the Hanover county Subdivision 

Ordinance. (A copy of Title III, Section 2-6 is attached as 

Exhibit K). 

In response to an inquiry from William F. Goodfellow, engineer 

for Mentz (Exhibit L), w. Randolph Johnson, Jr., Zoning 

Administrator, had sent a letter to William Goodfellow dated 

September 3, 1992, regarding the status of tax parcel 85-86 

(Exhibit M). In that letter, Johnson stated that Mentz would be 

allowed to add the 7.422 acre parcel designated as Parcel B to tax 

parcel 85-89 owned by Mentz containing 122.50 acres, •creating a 

new 129± acre parcel." The letter further stated that the parcel 

of 2. 578 acres labelled Parcel A would be considered· a "first 

division of the entire parcel. •• The inquiry and the response 

resulted from the apparent desire of Mentz to develop the property 

(129 acres) to the maximum density using the County's "25-acre 

Rule 11 • That development requires use of the provisions of the 

County's subdivision and zoning ordinances exempting . the first 

division of a parcel from Subdivision review and from the minimum 

4 
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ten acre lot size requirement. In this case, •combination• of the 

7.4 acre parcel with the undivided parcel of 122.50 acres and 

treatment of the 2.5 acre conveyance as an exempt "first division• 

would allow Mentz the maximum density on the property owned by 

Mentz. In addition, because Mentz obtained the ten acre parcel 

(Parcels A and B) as a division from another parcel, the 

development of the 7.4 and 2.5 acre parcels (subdivided lots, less 

than ten acres) would have violated the zoning and subdivision 

ordinances, and the Johnson suggestion resolved that problem. 

A letter from John Hodges to William F. Goodfellow, dated 

August 30, 1993 (Exhibit N), further addresses the intention of 

Mentz of providing for maximum development of the property and 

states finally that recorded divisions of the entire property, in 

accordance with the "25-acre Rule" would be required in order to 

assure compliance with the 11 25-acre Rule". 

Neither the Johnson letter nor the Hodges letter addresses 

access requirements. No County official ever advised any applicant 

that a subdivision application without required access would be 

approved. such advice, in any case, would be in error and would 

have no effect on the County's ordinance e~forcement or subdivision 

review. 

Argument 

The County was provided with the positions of both counsel for 

Mentz and counsel for Auerbach/Ortmann prior to a decision being 

made regarding the subdivision applications for the Mentz property •. 

Mentz was advised repeatedly that further consideration would be 

5 
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given to the application for subdivision, if evidence of access 

meeting ordinance requirements was provided to the County, 

including documentation of a judicial determination of the broader 

interpretation of the access easement. 

provided. 

No such evidence was 

Subdivision is a ministerial function and a subdivision cannot 

be approved unless the proposed division meets the requirements of 

applicable ordinances. Board of supervisors y. Horne, 216 va. 113 

(1975). In this case, the application did not meet the access 

requirements of the subdivision ordinance. 

counsel for Mentz makes reference in pleadings to the letter 

from Mr. Johnson referring to the combination of properties, and to 

the tax assessment for the property (designating the 129 acre 

combination as one parcel), as support for the contention of Mentz 

that the reserved easement provides access to a parcel of 129 

acres. Advice of the zoning administrator relating to combination 

of parcels for the purpose of development pursuant to the 

ordinances does not alter the rights which were reserved in the 

Deed. The designation of parcels. by the Real Estate Assessor also 

does not alter the nature of property rights retained in the Deed. 

The language of the Deed itself is the basis for interpretation of. 

the Deed, not actions or intentions precedent to or contemporaneous 

with execution of an unambiguous deed. Camp y. camp, 220 va. 595 

(1979). In this case, counsel for Mentz qoes so far as to contend 

that actions occurring after execution of the Deed (designation of 

the property for tax asse-ssment purposes) should determine the 

6 
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nature of the reserved access rights. CoUnsel for Mentz also 

arquas that the •combination• of properties for purposes of zoning 

and subdivision compliance governs interpretation of the easement 

language. The Deed is clear and unambiguous and is subject to 

definitive interpretation from the text itself. The Deed limits 

access to that necessary for the parcel of 7.4 acres. 

Conclusion 

The decision of the agent disapproving the Mentz subdivision 

because of the failure of the proposed subdivision to meet 

ordinance requirements is correct and should be upheld. 

For the reasons stated above, the County respectfully asks 

this Court to uphold the decision of the subdivision agent, and to 

dismiss this Appeal. 

Sterling E. Rives, III 
county Attorney 

A. Lisa Barker 
Senior Assistant County Attorney 

Hanover County Attorney's Office 
P. o. Box 470 
Hanover, Virginia 23069 
(804) 537~6035 

HANOVER COUNTY, VIRGINIA 

By Counsel 

CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Memorandum was faxed and 
mailed, postage prepaid, this "2.0K\ day of January, 1995, to Andrew 
J. Ellis, Jr., Esq., Mays & Valentine, P. o. Box 1122, Richmond, 
Virginia 23208-1122 and Charles J. McCall, 5104 West Village Green 
Dr., suite 105, Midlothian, Virginia 23112-4851. 

~~ 
A. Lisa Barker 
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THIS DEED made this 3lat day of March, 1993 between 

HUBERT c. MENTZ and PAMELA H. HENTZ, his wife, parties of tha 

first part and DAVID AUERBACH and SUSAH C. ORTMAHH, hia wife, 

parties of the second part: 

The eaid parties of the first part for and in 

consideration of the sum of Ten Dollars ($10.00) to them cash in 

hand paid the racaipt ol which is hereby acknowledqed do hereby 

grant, bargain, sell and convey unto the said parties of the 

second part as tenants by the entirety with the right ot 

survivorship as at common law with General Warranty and English 

covenants of Title the following described property, to-wit: 

ALL that certain piece or parcel of land lying 
, and bain; in Cold Harbor District, Hanover 

~ ~3S county, Virginia containing 2.578 acres and 
'··~~·c. being more particularly described as Parcel A 
~. ~ on a plat of two parcels of land drawn by 
f.~, lDt~Goodfellow, Jalbert, Beard and Associates Inc. 
·~ ~· dated January 9, 1991 as revised on August 18, 

~ 1992 and recorded herewith. 

~~~OV~ BEING a portion· of the sam~ prop~rty conveyed 
~~ to Hubert c. Mentz and Pamela H. Mentz, hia 

~ cP('l • wife, by Deed from Mary Jane Trimmer,· also 
X · v known as Mary Jane Tucker Triuer, widow, 

{)~~ dated February 5, 1991 and recorded February 
~ 22, 1991 in the Clerk's Office, ·Circuit court 

ot Hanover county, Virginia in Deed Book 849, 
Page 726. 

The said parties of the first part hereby reserve an 

easement of right-of-way so feet in width aloqg the western line 

··or Parcel A leading from State Route 606 to Parcel Bas a means of 

ingress and egress to and from Parcel B and state Route 6o6, said 

BOOK 972 PAGE 340 

zz 



.. 

-------~ ................. ~ ................................. --. ....... ......,_.,._ ............. ,., ........... ~ .................. e. .................. --

easement being shown as lying on the westerly aida of Parcel A on 

tha hereinabove described plat. 

The said parties of the first part do further grant nnd 

convey unto the parties of the second part a first right of 

( ::' refusal to purchase Pilr!=el B consistinq of 7,422 acres should thta 

parties of ·~a first part sell that parcel of land. 

· The parties of the first part do ~ereby corre~~ a 

certain plat drawn by Goodfellow, Jalbert, Beard and Associatos 

Inc. dated January 9, 1991 and recorded in Deed Book 934, Pa~3 

6~ ; Clerlc'a Office of tho circuit court of Hanover County, which 
' 

plat contains a description of 10 acres including Parcel A 

hereinabove described. The aforesaid plat recorded herewith ia 

substituted for the plat recorded in Deed Book 934 1 Paqe 6S3 an4 

the description is corrected to refer to two parcels, A and B. 

P~rcel B ~~ntaining 7.422 acres is added on to the property 

described in Deed Book 659, Page 707 aa an add-on, not tor the 

purposes of creating additional building lots. 

WITNESS the following signatures and seals: 

~1~~,....1.~~··-~Jn~. ~{J~,_.;Jf,1Z&If.. ____ (SEAL) 
PA.1o!ELA !1. HENTZ ~ 

.. BOOK 972 PAGE 341 
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STATE OF v_IRGIHIA 

ei-'H/COUNTY OF L'W< • 

•• 

, to-wit: 

The foreqoing instrument was acknowledqed before me this 

L day of~. 1993 by HUBERT c. HENTZ. 

~~ ,:_ (?-'l"tNI~ 
My coiiUilisaion expiros: ~ •. :/~l"~timf • 

STATE OF VIRGINIA 

aft/COUNTY OF 1/nttdLs.-, , to-wit: 

The foregoing instrument was acknowledged before ma this 

/,rr day of~' 1993 by PAMELA H. HENTZ. 

1 ()/~:/' ~urd 77t*GV 

;//1-N~tl-4,(, YA- . 

1'\ ,.. ,, ~ t'! 2 
BOOK ~ I 1.1 P&GE -LJ :t ~ 
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16 HANOVER COUNTY CODE 

lllle Cot the PW'JIM8 or ~Uatina a lot boundary or comblalq two (2) or morelota, but _ _) 
which cloea Dot lDvolve the creatioll ot adcUtloraal buUdiDJlota or the vacatioD ot uy 
atrHt. aUt)'. IU!tment tor public p-p. or other public area. For the PUI'JIOMI ot 
review ad approval o( a resubcliviaiOD made UDder thil part (b), the Director o£ 
PlaDDiq lh&Jl be the Apnt. 

(c) The vacation or any feature or any app~ed aubdivtaion, other than a lot line, which 
me)' be vacated under the provialon1 or (b) above, ahall be aubJectecl to the proviaiou 
olatate law pvemiDI the vaoatioD of a aubcllvlaloll •. (Orcl. No. 81·10, I 1, 8·18-81) 

LOTS 

~-7 Shope: The lot arraqemeDt, dealp, ad ahape aball be aucb that Iota will 
provide aatlafactory ad d•lrable alt. for bulldlDp, ud be properly related to 
toPOIJ'apby ad conform to nquiremeDta aet forth heniD. 

5-8 Location: Each lot eba11 abut upoD a private road r-rvecl by the aubcllvlllon 
plat. 

~-9 Remnara11: All reJDDaDtl of Iota below minimum aize left over after aubclivicliq 
a tract may be added to adJacent lots, or otherwise clispoaed or and are allowed to remain u 
unuaable parcell. (Ord. No. 94:27, 1· 12, 9·28-84) 

1·10 Septic laralu: ID private ro.d aubdlvialou when aepdc taDb cw illcUvidual 
weU. are coDtemplatecl ud the health department detefllliDet that there are facton ot 
dralDap, eoU coDclltlou, or other coDdltlou to cauae poteDtlal health problema, &be 
qeDt aba1l require the data from peroolat.loa teatl be aubmltted u a bull for pu1iq 
upoD aubcllviaioaa !lepacUD, upoD aeptic taDb u a meaDI of aewqe cUapoul. 

PRIVATBROADS 

5-11 Afilnmcnt anti layout: n. M'NDpllleDt of private roacla ID Dew aubcllYIIIou 
eba11 make provialoD for the coDtiDuatioa of ezlatlq private roada ID adjoiDIDI ueu. 
The road U'l'a.DpiDIDt IDUit be 1uch U to c:aUM DO wmect·sary huc:lahlp to OWMII of 
adjoiDIDI property whea they plat their laDCI ad aeek to provide tor coDveDleDt acceu 
to it. Where iD the opiDioD of the qeDt, it Ia d•lrable to provide for road acce~a to 
acljoiDiq property, propoeed roada aball be uteadecl by r.ervatioD to the bouzaclary of 
•uob propert)'. Halt roacla a1oq the boull._,. of 1ud propoucl for •ubcll.WO. m.q 
DOt be pumlu.d. Whanv poalble. roada abou1d IDtenec:t at rilbt •naJ•· ID all 
billlide areu, ro.da n•nnfal with OODtoun eba11 be reqUired to IDtenect at ..... of 
Dot 1- thaD alxty (80) depeee, UDI- approved by the apDt. All ~ IDtenedioaa 
eba11 have a cllltaDce of at leut two hUDdncl (200) feet between ceDter liDeL 

5·12. Approach Gft6M: Roada eba11 approech each other at aacl• of DOt ._ tba 
ejpty (80) depe•, UDI- the ..-t aball approve a leuer aaPe of apJOMh far 
reuoDI o£ CODtour, terraiD or matcbiDI of esfatmg pattema. The minimum width of all 
private road filbta-of•W&y shall iD DO caae. be leu thaD rd'ty (50) feet iD width. 

Supp.No.l 
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§ 1 HANOVER COUNTY CODE 

Section 1. Purpose and title. 

1-1 Purpose: The purpose of this ordinance is to establish certain private road 
subdivision standards and procedures for Hanover County, Virginia, and such of its 
environs as come under the jurisdiction of the Board of Supervisors as provided by the 
1950 Code of Virginia, as amended. These are part of a long-range county plan to 
guide and facilitate the orderly beneficial growth of the community, and to promote the 
public health, safety, convenience, comfort, prosperity and general welfare. More 
specifically, the purposes of these standards and procedures are to provide orderly . 
growth with a reasonable density of population; to provide a guide for the change that 
occurs when land and acreage is reduced in area as a resuit of development for 
residential, business or industrial purposes, to provide assurance that the purchasers of 
lots are buying a commodity that is suitable for development and use; and to make 
possible the provision of public services in a safe, adequate and efficient manner. 

1·2 Title: This ordinance is known and may be cited as the Ten Acre to 
Twenty-Five Acre Tract Private Road Subdivision Ordinance of Hanover County, 
Virginia. 

Section 2. Dermitions. 

Words and terms: For the purpose of this ordinance, certain words and terms used 
herein shall be interpreted or defined as follows: Words used in the present tense 
include the future, words in the singular number include the plural, and the plural the 
singwar, unless the natural construction of the word indicates otherwise; the word 
"lot" includes the word "tract," the word "shall" is mandatory and not directory; the 
word "approve" shall be considered to be followed by the words "or disapprove;" any 
reference to this ordinance includes all ordinances amending or supplementing the 
same; all dis~ces and areas refer to measurement in a horizontal plane. 

2-1 Definitions adopted by reference: Such of those definitions which are set forth 
in Title n [of this Appendix] that are applicable to and used in this ordinance are 
hereby adopted by reference • 

. 2-2 Private road: The restricted use of a specific area of right-of-way as a means 
of private access to two (2) or more abutting properties which have been cut into 
parcels or tracts under this ordinance. 

2-3 Restrictive covenants: Those easements, restrictions, and conditions which are 
made of record upon the title to a subdivision or one or more of its tracts, which are 
subject to this ordinance. 

2-4 Affidauit: A written statement duly signed, acknowledged and recorded by a 
buyer of a tract which is subject to this ordinance, whereby the buyer recognizes the 
priv.ate nature of the road or roads in a subdivision. 

2-5 Road width: The total width of the strip or land reserved for private travel, 
including roadway. 

1952 
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BOARD OF SUPIIMSOAS 

WIWAM·T. BQUJNG. CHA1AMAN 
CHICKAHOMINY DISTRICT 

JOHN F. BERRY 
COUNTY ADMINISTRATOR 

A. J. KLOTZ. JA •• VICE CHAIRMAN 
HENRY DISTR1CT 

RICHARD R JOHNSON 
DePUTY COUNTY ADMINISTRATOR 

WIWAM C. FAAZlEA 
SOUTH ANNA DISTRICT 

RICHARDS. GIWS, JA. 
ASHLAND DIS'IlUCT 

AUBREY M. STANlEY, JA. 
BEAVERDAM DISTRICT 

ELTON J. WADE. SR 
COLD HARBOR DISTRICT 

J. T. •JACK- WARD 
MECHANICSVILLE DISTRICT 

STERUHG E AlVES; Ill 
COU~ ATTORNEY 

HANOVER ... COUNTY 
P.O.BOX470 

HANOVER, VIRGINIA 23069-0470 

September 8, 1994 

Charles S. Gittings 
Goodfellow, Jalbert, & Beard 
P.O. Box 539 
Mechanics~ille, VA 23111 

RE: Mentz Subdivision, Plat by Goodfellow, Jalbert, Beard & 
Associates, dated June 17,1994, resubmitted to the Planning 
Office August 15, 1994 

Dear Mr. Gittings: 

After a final review of the resubmittal of the above-captioned 
subdivision, the plat has been DISAPPROVED. The following reasons 
are provided: 

l. In order to meet the requirement of the 
Hanover County Subdivision Ordinance, 
Title III, for a SO-foot easement providing 
access to your subdivision you have proposed 
the easement which was retained by Mentz in a 
deed recorded in Deed Book 972, Page 341. The 
reservation of access in that deed was limited 
to. a tract designated "Parcel B1

' consisting of 
7.4 acres, depicted in a plat recorded in Plat 
Book 3 5 , Page 6 9 . Thus , the easement does not 
provide access to all of the property being 
proposed for subdivision. You have not 
provided any additional information regarding 
right of access. (Sections 5-12 and 6-4-
8 (d) ) • 

2. No information has been provided to indicate 
if the private road names have been approved 
by Richmond R~gional Planning District 
Commission. (Property Numbering & Street 
Naming Manual, adopted May 22, 1987, revised 
May, 1993). 
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Charles Gittings 
Page 2 
September 8, 1994 

, 
··_.· 

3. The Health Department has not approved any 
drainfield sites on this property at this time 
(Section 5-10) . 

4 . Note Seven is incorrect . The correct Tax 
Parcel numbers should be 85-89 (part) and 
85-89A (Section 6-4-2(£)). 

If you have any questions, please call me at 537-6171. 

Sincerely 

~cr~~ 
Deputy Director () 
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(804) 697-1282 

April 16, 1993 

Charles J. McCall, Esquire 
5104 w. Villaqe Green Drive, suite 105 
Midlothian, Virqinia 23112-4851 

Dear Jeff: 

Ra: Auerbach v. Mentz 
Casa Ho· C82001116-00 

l1592.C01 

Without trying to belabor the easement problem between 
Auerbach and Mentz, I feel compelled to respond to your letter of· 
April 15, 1993 so there will be no misunderstanding as to Mr. 
Mantz• intentions. · 

From the outset of Mr. Mantz• acquisition of the 10 acre 
parcel of land which included the Old Church Tavern, he intended 
to use a portion as a riqht of way to the parcel that he 
previously owned containing 122.5 acres situated qanarally to the 
northeast of the 10 acre parcel. Durinq the various discussions 
with Mr. Auer))ach laadinq up to the execution of a contract and 
ultimately the sale of the property, I understand that Mr. 
Auerbach was made aware of this intention and indeed the first 
plat showed the 50 toot easement. A subsequent plat which Mr. 
Auerbach refused to accept indicated the retention of a 50 toot 
strip in tea. 

xr. Auerbach made application for his buildinq permit, 
and the only way that this permit was approved was for the county 
to treat the 7.422 acres (Parcel B) as an add on parcel to the 
122.5 acre• already owned by Hr. Mentz thereby creatinq a new 129 
acre parcel. The parties havinq aqread to this, Parcel A was then 
permitted as an out conveyance to Mr. Auer))ach. (Sea w. R. 
Johnson's latter of September 3, 1992.) This proposal was 
acknowladqacl and implicitly accepted in your letter of September 
3, 1992 to Jaffrey Zwer.dlinq, a copy of which was sent to Mr. 
Auerbach. (Sea the first full paraqraph on the second paqe of 
your letter.) The last sentence of the deed of conveyance, dated 
March 31, 1993 explicitly edds on Parcel B to the oriqinal parcel 
122.5 acres ownea by Mr. Mentz. This lanquaqe was insisted upon 
by Mr. Auerbach. 
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.. Cliarl•• J • lice.~"' · Baquir• 

April 15, 1993' :. ·· 
Paqe 2 

T.he deed reserves a 50 toot easement for inqress and 
eqrass whiCh is not limited in use, to Parcel B which was merged 
into or added onto the 122.5 acre parcel. 

The 122.5 acre parcel·has haen used for residential 
purposes and Mr. Mentz is in the process of buildinq his home on 
that parcel. Mr. Auerbach visited that home durinq the contract 
negotiations. 

Mr. Mentz intends to develop the entire parcel into 
large acreage residential lots and to use the 50 foot easement 
reserved over Parcel A as a means of ingress and egress to the 
property. Be further intends to construct reasonable improvements 
on tha easement in order to utilize this access. 

It i• my opinion that Mr. Mentz ia enti tlec! to use the 
easement as outlined above and that this proposed use is supported 
hy the case of~~ v. Aquia Marina. tnc., 243 va. 255 to which 
reference has previously been made. 

Very truly yours, 

Andrew J, Bllis, Jr. 

42/449 
cc: Mr. Hubert c. Mentz 
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NORTHI:fiN YlfiOINIA 
110 80UTM UNION .-ntCCf 

•• o • .ox 1 •• 
.......a&ANCUtiA. YIMIINIA aaa1..01 .. 

T~-MONC C7oal 81 .. eocl0 
TCLCCO.IP C7Gal 81..01.-G 

DI .. CCT DIAl. (804) 697-1282 

MAYS & VALENTINE 
NATtoNaBANK CcNTCR 
II II £AaT MAIN STfiCCT 

P. 0. Box 1122 
RICHMOND, VtfiOINIA 23208•1122 

(804) 687•1200 
Tc&.EX 322063 (MAYSVAL UD) 
TELI:CO~ICR (804) 697·1339 

August 12, 1994 

A. Lisa Barker, Esquire 
senior Assistant County Attorney 
Hanover County 
Post Office Box 470 
Hanover, Virginia 23069 

Re: Mentz Subdivision - Hanover County 

Dear Lisa: 

HAMPTON fiOADS 
TMC CIOMTM n.oo-. 

TOWN NINT CCNTC-. 
NO-.~OLA, VlllatNIA aa810 
TC~ONC cao-1 ea7•8800 
TCLCCo-.u ceo-• ea7•aaoo 

P'ILC NO. 

11582.003 

This is a follow up to my letter of July 25, 1994 
indicating that we would be resubmitting the above application. 

Bill Goodfellow has prepared responses to Items 2 
through 12 of Mike Crescenzo's letter of July 22, 1994 and 
enclosed are five revised and unsiqned prints with other 
documents, the mylar plats will be prepared if we obtain a 
favorable ruling. · 

The purpose of this letter is to respond to Paragraph 1 
contained in Mike Crescenzo's letter. 

We have not obtained any additional easement to the 
property, but I believe that you should be aware of the 
background. In 1991, H. c. Mentz and Pamela M. Mentz were the 
owners of a parcel of land containing approximately 122.50 acres 
situated at Old Church. In order to gain a 50 foot right of way 
from this property to Route 606, Mr. Mentz purchased a parcel 
containing approximately 10 acres with the Old Church Tavern 
situated partially thereon. The Deed to this property was 
recorded in Deed Book 849, Page 726 in the Clerk's Office, Circuit 
Court of Hanover County, Virginia. 

Mr. Mentz advertised a portion of this property for sale 
and entered into a contract for sale of 2.578 acres with David 
Auerbach and susan Ortmann. Almost immediately, a personality 
conflict developed between Mr. Auerbach and Mr. Mentz which 
resulted in a suit for specific performance being brought by Mr. 
Auerbach and ultimate settlement through the execution of a Deed 
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A. Lisa Barker, Esquire 
Auqust 12, 1994 
Page 2 

by Mr. and Mrs. Mentz conveying 2.570 acres to Mr. and Mrs. 
Auerbach. During negotiations Mr. Auerbach was advised that Mr. 
Mentz intended to develop his 122 acres and further intended to 
reserve an easement across the Old Church property to his 
property. 

It developed when a building permit was applied for by 
Mr. Auerbach, which was prior to the sale being consummated, that 
there had been a prior division of a parcel containing the 10 
acres, thereby prohibiting, under the Hanover Zoning Ordinance, 
any out conveyances from the 10 acres. A solution was developed 
through the planning office and memorialized in w. R. Johnson's 
letter of September 3, 1992 to William Goodfellow which 
specifically provided that Parcel B, shown on the plat used in 
connection with the sale, would be added on to the 122.50 acres 
thereby creating a new 129 acre parcel. It was only upon this 
condition that the conveyance of Parcel A to Mr. Auerbach was 
approved. The county tax map has been revised and the division 
line between the original parcel B and the 122 acres has been 
removed. 

The plat drawn by William F. Goodfellow dated January 9, 
1991, revised on August 18, 1992 and recorded with the Deed of 
Conveyance to Auerbach specifically provides in a note "Parcel A 
is first division of property. Parcel B is an add-on parcel to 
the property of H. c. Mentz and Pamela M. Mentz, Deed Book 659, 
Page 707 (the 122.50 acres).n Further the Deed of Conveyance 
itself specifically provides that Parcel B is added on to the 
122.50 acre Mentz parcel. 

The Deed further recognizes a distinction between Parcel 
B as an add-on and Parcel B as the 7 •. 422 acres in that the 
easement 'is dedicated as access to Parcel B without any limitation 
and the first right of refusal granted to Auerbach refers to 
Parcel B containing 7.422 acres. 

Unlike the cases which have addressed restricted 
easements in Virginia, there is no attempt in this instance to use 
the particular easement to benefit any place other than that for 
which it was originally established. The easement in this case 
was established to benefit Parcel B which had been added on to and 
become a part of the 122.50 acres, if not prior to the creation of 
the easement, at least simultaneously therewith. 

We are requesting approval of the subdivision plan 
pursuant to the provisions of the subdivision and zoning 
ordinances of the County which are the same ordinances under which .. 
the add-on provision was dictated. The conveyance to Mr. Auerbach 
would not·have been approved in the first instance without 
compliance with this directive. I do not understand how the 
County can require one course of conduct, i.e. the add-on 
provision, to satisfy one part of the ordinance, and on the other 
hand, rule that course of action meaningless under another 
requirement of the ordinance, i.e. unrestricted access. 

' . ,....., ·,, 
.•. "') _J , 
\ .. ..;~ ...... _ _____.,.. .. 32 



A. Lisa Barker, Esquire 
August 12, 1994 
Paqe 3 

If Mr. Auerbach sees fit to brinq suit aqainst us, we 
are prepared to defend it. 

Enclosures, Copies: 

Very truly yours, 

:~. 
~~-L. 
Andrew J. Ellis, Jr. 

1. Johnson letter of September 3, 1992 
2. Deed of March 31, 1993 
3. Plat recorded with deed 
4. corrected plat (line between Auerbach and Williams) 
5. Tax map 
6. Five prints 

42/449 
cc: Mr. William F. Goodfellow (w/out enclosures) 

Mr. Michael E. Crescenzo (w/out enclosures) 
Mr. Hubert c. Mentz (wfout enclosures) 
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u FA ES J • McCAJ.r P .c. TO 

BT ru QILI 
3o1m Hodges 
Di~eato~ o! rlaDDiD9 
HanoYe~ Coua~y Vi~t1Dia 
Banove~, Vi~gini• 

aiAJII llS J. McCAU., 
Am.IIYAT UU 

5104 UIIT VIUMI .. DIM 
IUITI 10! 

IUDI.OTIIAII, YJHUilA IS'IZ•'I31 

ciDL, 7i4•8oo 
MX CaM) 7'4-eMS 

Autuat 3e, 1993 

u;, Hube~ c. Henc:z 
and David Auerbach 
eel su•an OrtaaDD 

Dear Kr. Ho«••.•, 
I :epre••nt David Aue~bacb aad ausaD Oz~aaDD. 

P.l2 

Xn ~efe~eace ~o tbe captioned 1Ddividua1• and a o•~~ain parcel 
of land located iD Hanover County, desa~1bed in attaab•4 4eed f~o• 
Mr. 6 ·~·· HeDtZ to Auerbacb and O~•aan, thi8 i• to •dvi•e 70U 
that tbe~e 1• a diapu~e as to the uae by KeDGZ of the easeaen~ over 
tbe pareel and •• ~eaaribed iD tbe a~tac~ed let~er to NeDtz. 

It bas coae to •Y cl1eata' a~teDtion ~at oertaiD per.aita are 
or bave been ap~lied fo~ vitb Hanover county •o ~uild a roaCvay or 
ocher aoaeee ove~ ~. •••••ea~ de•aribe4 ia tbe deed. Hy olieA~• 
di•pute the ex~eDt ~o whi~~ the eaae•ent ••Y be 1•proved by Hr. 
Hentz. give!\ tbe liaitatioa• c:ontairaed in the deed far tDe aec••• 
to Parcel B ud ~be liai~atioD on building lo~s. a coDd1tioD 
i•po•ed by the Couaty. 

fhen 1• • pend:laCJ c:1 Y11 41•pute be~•••• ~~~· pa~tie• ove~ tb:la 
is•ua and we bereby reques~ ~bat all application• by H~. Heatz or 
bi• •t•D~• fo~ per.ai~e perta1D1DV to tb1a ace••• ••••••D~ be denied 
t.tllt.il 'th:l.• aa~t.e&- 1• fomally resolved between t.lle partie• or 
otbeniae. 

Pl•••• do DO~ he81tat• ~o coDtaot •• if you bave any 
tu••tioa•. 

AUG311& 

I 



April 15, 1993 

BT lAX OI!,T 
And~•• J. 1111•, Jr., lsquire 
Hay• & Valentine 
Ba~1on1Bank Cen~•r 
1111 last HaiD Str••~ 
PO Box 1122 
aicb•oad, VA 232ee-1122 

RB• Ausrbtab v. Men'z 
Caae lp. CH2!9111f-tl 

Dear Jacka 

P.eJ 

'-'hank you fo~ ••nclint •• a copy of the &aye• ca••. I can well 
uaders~and vby you like the aa••· 

Withou~ a eoaple~• di•ooar•• on tbe oa•e i~self, ~b• aaee ia 
d1•t1nguisbable fro• the pzoeaent. •i~ua~1on. Jlir•~, 'tbe •••••en~ in 
nay•• was :I.D1~1a11Y ••~abllshed foz- a spec::lfia pu~pose, 1. •. a 
••~ina. and th• expar1eled \lae wa• consistent tllerevttll. Secoacl,. ~· 
••••••nt wa• es'tabli•bed without li•ita~ions Oil itl uae. ttbird, it 
1nvolvecl i•p~:ove•enc•, i.e. paveaent of the ••••••Dtr tba~ ~· 
oourt fouad ~o ~· reasoaable. 

~be ea••••n~ .granted to NeDtz va• expr•••lY fozo tbe purpo•• of 
intree• and egress to Parael •a•, . aDd nowb•~• •l••· Nozoeover, 
HanoveJ: eounty expressly 11•1~ed a~tac::haeat of Pari:el •a• to 
Hentz•• o~b•~ pzoper~y by •~ating that 1C va• not for ~• pu~oee 
Of G~ea~iD9 additional ba1141Dg lo~a. 

Acc:ord1D01y, ! can ••• no reason fo~ a g~avel road to P~ael 
•a•, auc:b l••• a paved road. I 8t.111 t:llillk a lit:'t.le c:o .. oD 
~ourte•y by your olSent would 10 a lo•t way. 

C:3MJ•kf 
cca David Auerbach by fax 

verr ~ouca, 

Cbarl•• 3. Mccall 
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TO 53?6232 P.es 
····· 

BtiiBI'l' C. JIIRTI ................. ,. 

fil'at pan Uld .avm AID .. Lt:l 
- -

partiu of e!le •aoond putt · . . . 
. . .. .. . . ... 

•- x 2 a a a a a z • .1. . ' . , . . •.. r : ~ 

'Ill• •aid part! ... of the fint -.n·taZ' aJl4· b · 

coM1danticm ot th• na a:r ·'fu Do11an (tlarooJ ~o "t:A• aaa 1ft. 

hand paid ~ ncei,- of vuoa ia llenBy aaboVledP4' tlo ~ 

p-aBe, baz-gaift, ••11 aad ao&i'le7 1lllto tlae •'14'»U"dd':or tbe 

HGOncl paz-t a• Unaft't• ilf 1:1le eD'tlft'7 Yltll·-' ·~ioa•·ot .. 

mrri:vanhip u a't aOJiliOil'-1aY·ritll GeDetal waznnet W _.llala .. 
covemmu of 'l'i 1:1e the fo11orizlt claac:iW · ptOpiZt:J', : ·t:e · wit.t 

AU. tba~ aertalll pie. w puaal Of:·1azdt1yillg · 
eel ltaiJI9 1B C:01d Bano~ Diatriot, ~ 
Co1Uity, Ti:vbla ·C10at&bia;'ll111 &.- 8114~~ 
!Ni119 aon ~a;l:!{ 4••=!JM4 u teae1 A 
on • pla~ o~ ttht ,· I ~~ "'1aDI If._ t~yn?t J 

CloOdfallav, a•1Mn, BMft anti Aa80Gia-te• ZDa. 
«a~ecl .ramaaz-t!t; 1Ut1 u ~·a.s~~ 11, 
1112 anc1 ~eeozd8CI benwlt.!L • 

. •. ·• • • • .~ . · ~.-rt:~. • ·. \s: 
BIDIG a po&'ti011 or tae .... PI:'D~ caa~ed 
t.o BWMrt a. ~~mm• IIDII ~· •· Menu, hi• 
wife, by Da.S :rzaa xar.r wUUI ftti=~~~:, al.o 
Jaaown •• 11U7 aaae ~'II'~~ 4ate4 Pelt~ I, 1111 aDd. .,., . '! .. . " 
22, 1111 in i:ba Cluk'ti o~ric:e;tt 11: coun 
of lleovu aaanty, V1z;ift1& ill Deed lOok 14t, 
Page !7:11. 

The •ai« pu:tiu o~ t:be ant pCt;:ilce, n.-.. aa 
• • 4 I ~· '« ;' 2. 

•••aafte o~ zti;ll~-of-way 10 feet ill victtb alantJ 'tile ....t:em l:~• 

o~ Parael A lea~ fZ'OII Ita~ llaa't:e fiOI w •uae1 B u a ••a• of 

!D9n•• ua aptu• to Ud fzoa Jtueel B llftd aut• aoata ao1, .. 14 

·~ .. i• '17 ·~ 1 • 
~--...--

BOor 972 PAGE 34 0 

. . ~ 

.. 
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. .., 

f:lG-39-~m. 1G:47 FlU" ~:lAS~. t1cCAJ., P.C. 10 ~ P.e& 

· ...... a~ beift9 ao.r.. •• lyiftv em tt.e wu't•~1y •1«• of Puoe1 A oD 

. . .... ~ ....... 

1:be Jleniftaboft dMGrDeci pla1:. 

'Dae Hid pu:ti .. of~· t~t put do tanller fzut an4 

cODVey afteo ~ pu:ti• of Ce •.eoacl paz1: a f1n1: Jtlp't of 

nfusal to p.IZ'QbaH Puae1 I con.1•tinv ot 7. 422 ac:zw• alloa14 tba 

pani•• o~ tbe ~in~ paft Hll t.Juai: puae1 of land. 

'l'ha part!• of ~· ~in~ paft clo he~:ey ao~:zre= a 

certaiD p1a1: dz'awn by CloocHe11ow, aalJMrt, Baud and b•oa1atu 

Ina. dat:ed 3muazy 1, 1111 ud ncozdecl 1ft Deed Book t34, ttap 

fl3, C1eJ:Jc'• Office a~ ~. Cizowit COUft ot Bucwez-~, Wlllc:b 

pla~ ao11bift• a d .. c=ipid.an ot ·10 •=- 1De1atift9 Panel A 

her.inabove cl .. =Jb.S. '!be a~o~.aid pla~ ~:eaez«ed ll-*itll ia 

.U81:ltu1:841 toE' tbe p1a1: ncroz:ded ill Deed Book' 134, hCJ• et3 ami 

the de•cz-1p1:ion i• aoft~ 1:o n~u ~o wo pazael•, A aacl •· 

Punl a aonuizd.ftg 7. 411 •=- !a added em to the p~ 

4e•cr~ed 1ft DHd BOok 1!1, l'af8 707 ae u add-on, aot fft tbe 

J"JZPO••• of anating addiUcmal Jnd141A9 lob. r. 

VlTRDI the !oll~ •ltzatun• ud •eal•a 

.... 
·:·=·· •. .;.. ·.·. •. 

·su 972 PAGE 341 
2 
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• t=I.G-JB-1993 16= 47 Fh3" 
~ 

.l-I=R ~ J. ~CP·.a,., P.C. TO P.a7 

ftM'I OP VDGDIU 

&R/COUatr or L=,; , , u-ri'tt 

-a. fozevolft9 ~ vas acblowl.Sged M:fo~ ae tbia 

~ clay of if:::.f. 1tt3 - IIUW'J' c. .. .. ,.. 

~ 01' VDGDIZA 

CM¥/COURTI OP ,{/ • t' , to-¥1~1 • 
· Til• fonto1D9 ina~~ vu ac::Jmaw1.SVel Mfon .. 'thi• 

~ day of fii::f, ltU lly PAIIIIIA K. JailS. . . . . 

1 ~/t/ tlkth:l hi/'d'.I!N 

;/AJ.II~.e~ y,.. • 

BOOt 972. PiGE 342 

39 

TDTR. P.'Z? 

' r.· 
i· .. ,. , 
I; 
~ 

r .. 
r: 

I 
J 
t 

t 

J 
t 
: 
• 



BOARD OF SUPERVISORS 

J. T. • JACK"' WAIUJ, CHAIRMAN 
UECHAHICSVUE IHSTRICT 

WILLIAM T. 80WNG. VICE CtWAMNf 
CHICKAHOMINY DISTRICT 

WilLIAM C. FAAZtEA 
SOUTH N#IUI DISTRICT 

RICHARD S. GILLIS. JR. 
ASHt.ANO DISTRICT 

R. J. I<LOTZ. JR. 
HENRY DISTRICT 

AUBREY M. STANLEY. JR. 
BEAVERDAM DISTRICT 

ELTON J. WADE. SR. 

HANOVER COUNTY 
P.O. BOX470 

HANOVER, V1RGINIA 23Q69-0it70 

JOHN F. 8ERAY 
COUNtY ADM1NISTAATOA 

RICHARD A. JOHNSoN 
DEPUTY COUNTV ADMINISTRATOR 

STEALING E. AlVES, Ill 
COUNTY AnoANEY 

File No.: TZF 

~0~015~~~ ••••••••••••••••••••••••••••••••••••••••••••••••••••• 

TO: 

COHPXDBBTXAL - A~~ORNBY/CLIBHT PRIVILBGBD COMMDB%CA~IOB 
******************************************************** . 

MBMORABDUK 

John H. Hodges, Director of Planning 
w. Randolph Johnson, Jr., Zoninq Administrator ~ ~ 

FROM: A. Lisa Barker, Senior Assistant County Attorney~ 

DATE: November 9, 1993 

RE: Auerbach/ Ortmann/Mentz 

I received an inquiry from your department as to whether an 
easement conveyed by Deed dated March 31, 1993, recorded in Deed 
Book 972, page 340, provides access for a tract of about one I 
hundred acres owned by Mr. and Mrs. Mentz. That property adjoins 
property formerly owned by Mentz, described as Parcel B, containing 
about seven acres. The Deed which was recorded, when returned to 
the attorney for Auerbach and Ortmann, included a marginal note 
referring to a plat in Plat Book 35, page 69. Apparently, a 
marginal note was later added by the Clerk referring to Plat Book 
35, page 94. Both plats designate portions of the property as 
Parcel A and Parcel B. 

In the Deed, Mr. and Mrs. Mentz reserved ••an easement of 
right-of-way fifty feet in width along the western line of Parcel 
A [now owned by Ortmann and Auerbach] leading from State Route 606 
to Parcel B [retained by Mentz] as a means of ingress and eqress to 
and from Parcel B and State Route 606, said easement being shown as 
lying on the westerly side of Parcel A on the hereinabove described 
plat [which designates a Parcel B consisting of about 7.4 acres]." 
The Deed further refers to Parcel B being 11added on 11 to the 
property described in Deed Book 659, paqe 707 11as an add-on, not 
for the purposes of creatin9 additional building lots." 

The specific language of the reservation in the deed conveying 
property from Mentz to Auerbach and Ortmann restricts access to 
Parcel B as described in that Deed, consisting of about 7.4 acres. 

40 
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Memorandum - Page Two 
November 9, 1993 

· ... -.. ~ ~.·· ·. ~·~~ ·•~;.~~··: . 

( • . ·. .. 

Jack Ellis, who represents Mentz, has cited Hayes v. Aquia Marina. 
ln£..., 243 va. 255 (1992) in support of the theory that although the 
reservation is for access to Parcel B, the easement may be used for 
all the property owned by Mentz. · · That decision of the supreme 
Court involved expansion of the use of an easement, not an issue of 
the description of property included in the "dominant estate. n 
While certainly the argument can be made that access reserved for 
Parcel B allows access to other portions of the.Mentz property (and 
Mr. Ellis is makinq that argument), I do not find any conclusive 
evidence of unrestricted access to property other than Parcel B. 

Of course, I have not conducted a title examination and there 
may be other riqhts of access, includinq equitable riqhts; such as 
those created by adverse possession or necessity. Any such riqhts 
would not, absent a jud-icial decision adequately defining the 
riqhts, satisfy ordinance requirements. 

Please let me know if you need further information. 

ALB:cdc 
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NOTE• PARCR •t.• IS FIRSY DM5IOH f6 PROf(RTY. 
PARCEL "8" IS AN AllO·OH PARCO. TO THE 
PROPUITY OF H.C.t.IEIITZ AHD P.O.A I&. lENTZ 
oe etPG ror. toTE• T ... pr.priJ ........... • tw.D. 

Desl;lltil n.o. tta•• z ... A •-.. 
.. ~ 5102Jl 0375A. , ... ,., •• , ....... , .... z .. c. 

1M, .. ,.., .., .. ... ..... 
I_. • ..,.,.,_ IIIII ,.,.., tl • ,,., ... .. 
,.,..,. llW ,...,.._.,. - ---· ..... ., ..................... ., ....... ...,.... ...,. ,;:,:· . """",.., ,_ .,.,.,,...,. .. ,.. ., ,_ ltflild,.,..., .. 
.,.., ,... • ..., ........... Iilii ,.., ,., .......,. c~..,., ...,..,. .. 
... *' 

N/F" MENTZ 
00. 659 PG. 707 

·~ 
I /(i: :riti't.~~ .. at.Ts ~ .... .__ f . ._,,.~ ... ~ .... -..u£ . 

j_Ailc~ "8· 
·~2< Ac. 

\ ,~wo-

NOTE: 
• PARCB. •4• REVISED ON AUGUST IIJ992 
ROIOVED hO FRAIIE ata.DiiGS. 
PLAT AEVISO FOR DAVD c.AUERBAat AJG SUSAN C. ORfUANN. 

PLAT OF lWO PARCELS OF 
LAND LOCATED. ON THE NORTH 
SIDE OF STATE ROUTE 606 

I 

I 
·' 
I 
/ 

: ~~to· 
~-~ .tv' 

DWEllMG DETAL 
, •• 25' 

I 

NOTE• PIOPEAJY I.M ctHT~D 
BETWUH TIO •.au.s W • 
IRICK AND FIWIE DWEU.INGS 
~- __, H'i<'lll 
R£caaDif 
.. 21 PG 357 

/' 

! 

IN THE COLD HARBOR DISTRICT 
HANOVER COUNTY, VIRGINIA. 

•PREstNT OWNERS • IUIERT C. MENTZ AD 
Me PAMELA M.A. UOITZ 
DUO lOOK 841 PAGE 728 

date JAN. 91 1991 acale I. • IOO" ~~~ 

' -
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NOTE• PARCEL "A• IS FAST OMSION OF ~TY. 
PARCEL '3• &S AN AOO-CN PARCEl. TO THE 
PROPERTY 9F H.C. WrTZ AND PAIII(U M. UEHTZ 
Dl lSi p:; 707. 

' \ 

\ 
~~ ~ illt"1..l~~ ~J'J--r - ·'"""'r-ar-• .,A,,.~ ' ' 
\~.,. 

·PRESENT owra • PARCEL ·a· tLC. IEHTZ 
AN) PAIEU M. IIEHTl 

PRESENT OWNER • PAACEL •A• DAVIt AUERaACH 
AHD SUSAN ORTIUtfi HOT£: 

HOT£• Tills "ottrlr ._n 1'101 .... t H.U.O. 
D..,.,i. AM• ttaar• Zoae A en sllQ"'' 
CM ,_. 510237 0375A. T!lla "OJ~~"IJ •oes II .. ,_, ZOM C. 

I'M • "' ftl4/ .., • .... .. 11!1 I_. • H'CW'ft _, ,.,.., .t .. ,_,_. .._. 
~ ,.., ~.,.....,,-. ..-..~: .... ., 
.,..,_,._~N-..tn•~ ,., ,._.......,. ..., ,_ .,..,., ,.,.., 
.. all«/,_, , ,_ ,.,., ,..... .. 

~~ ... 
c:L.£ 

C..C .,,CH. 
N/F MENTZ 
08. 659 PG. 707 

PARCEL •e• 
IA-FJ 7.421 ACS. 
CA-DJ 7.417 ACS. 

• PARCEL .,_. REVISED ON AUGUST 18~992 

"£~· IYmtfttT£ UOfl. FD. 
8 • CORI€R or POROt A 

EAST WALL rl IRICIC 
HOUS[ 

C • F'DICE POST FD. 
D • ROD SET 
£ • ROO .JET 
f • NO c:M.'"U S£T 

I , 

i 
/ 

I 
: fO· 
,o""-·~ eft" 

DWELL.ING DET ~.L 

NOTE• f'j;~""f.'of~ Y ! 1tE ALONG fASTERN 
'IAlt. t.F ar. .. CK DwtLLtiG 
PElf r.tEO D£SCAPT101f 
Rf~OAOG) 1t es '•I 
D'J n PG 357 _. 

STATE; ROUTE 60S- ----------- --- .._._ ....._ -----
I .lANCE " ILUAMS ... ;, T.P. a-a ~ 

& ~o~/ 'II 292 N.la ~ 
•· ~ .,;P _. ~ 

...!K • 8 h o 
j -~-· !!t --0 ~f) ~ « 

•;, G ~ 

l 
I 

REMOVED TWO FRAME BtJI..OMS. . 
PLAT REVISED fOR OAVI) C.AUEABAOt AtG SUSAK c_JJATMNK 
REVISED APRL 19, 1993 PROPERTY LINE ALOHG EASTEP.N 
WALt. <W BRICJ( DWELLING, 01.lNGED ACREAGE AND 
CWFSETS TO But.DING. 

CORRECTED PLAT OF TWO PARCELS OF 
LAND LOCATED ON THE NORTH 
SIDE OF STJ.TE ROUTE 606 
IN THE COLD HARBOR DISTRICT 
HANOVER COUNlY, VIRGINIA. 

·pa_~J~ 
='flO Met C:. TUWis r: ~ MDCr RUG 

• PlaUir naiJ!!!!!A) 
Efr~'VJriiJII 
llf&\ 1ft' lllDP!I!fl!Dt • DEID 
,_, IIID IODIC 17. PM% l$7. • 
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TITLE m-SUBDMSION-TEN TO TWENTY-FIVE ACRES 14 

. 
2-6 Subtliuuion: The divilioD of a tract or parcel of laDd into three (3) or more 

pana, uay of which CODtam u ana of teD (10) or more acr•, but leu thaD tweDt)'•five 
(26) acne, lor the purpoee; whether immed.late or at aome future time, of traDifer of 
ownerablp of uy aucb pucela. The aale or acbaDie of parcela between acljoiDinllot 
oWDII'I when auch aale or eacbaDie doee Dot create additional buildina Iota ahall be 
exempt from the provlaioDI of tb1a orclbwlce. The dlvilion or partltlonlDs of laDd lD u 
eatate by court order or by the bein of the ofiiiDal owner aha1l also be exempted from 
the pro~ona of tbia ordiDaDce. 

2·7 Tract: A parcel of land with u area of between ten (10) and twenty-five (26) 
acne. 

Sec&loa a. Admbala&ra&loa. 

1·1 Admltu.tNior: The &~ent appolDtecl by the boarcl of auperylaon Ia hereby 
deleaatecl to ad.mlrtl•t.er tbJa ordbwlce. ID 10 actiDI, the apnt ahall be coDildered the 
qat of the aovemiq body and approval or diaapproval u thouah it were liven by 
the aovemlq boc:ly. ID the eveDt the apnt Ia not t.he co~iaaton, the qat may 
consult with the commiuion on matten contaiDed herein~ 

3-2 Dutia: The qent lhall perform Ita duties, aa regards aubdiviaion and 
aubdividlnr iD accorduce with thia ordhwlce. 

3-3 To eoruult: In the perform&Dce of ita dutiea, the qent may call for opiDiou or 
deciaiona, either verbal or written, from other departments In conaideriDg detaila of any 
aubmitted plat. 

3-4 Atltlitionol authorie~: Ia addition to the naulatiou herem contaiDecl for the 
platt~Jw ot tbe private road aubcllviaion, the .,ent may, from time to time, eatabllah 
aD)' nuouble ac:ldliioaal adlalail&rallve pJOOedun. dMm.cl aeoeteary for the paoper 

· aclminlatratfon of t.bfa ordiaaoe. 

Sectloa 4. Procedure lor ••kiD• -• reoordla• plata. 

4·1 Plattins required: The oWDer or developer of any tract of land aituatecl withlll 
Huover County who aubcllvidea the aame into a private road aubdiviaion ahall cauae a 
plat of auch aubcllvlalon, wltb refereace to lmOWD or permuent monumenta, to be made 
and recorded in the office of the clerk of the Circuit Court of Hanover County, 
Viqinia. No aucb plat of aubcliviaion ahall be recorded UDleu and until it lhall have 
been aubmltted, approved and certified by the apDt iD accordance with the replatlou 
aet forth iD thJa ordhwlce. No tract aball be sold in uy auch aubdiviaion before the 
plat ahall have been recorded. 

4-1.1 In the event a plul for aubclivilioD ia diaapproved by tbe apnt, the 
subdivider may appeal to the circuit court a provided iD aection 16.1-475 of the Code 
ofViqinia. 

4·2 Draw and cenib: Every 1uch plat lhall be prepared by u eDJiDeer or 
1urveyor duly Uceneed b)' the State of Vfrrbda. who lhall endorae upon each plat a 
Supp.No.l 
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PAX fl): (804) 73.._7275 

FACSIMILE TRAHSMI~~AL 

D.\'m: 8- £/- ?2... 

m: J3JLL , kJ.HA/SaN ..... 

fl). ClF lWZS ---....;"=--------------- Damlll; OJVER 11\GE 

PlllJK."1' II): --------

'fttPS2 ARB '1'RANSM1'rJB) AS CJiiU<ii) BEUII: 

·- For appmual _ Pbr JCQr use __ As J:eqtEStad ~For rerielr ' curment 
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FP.CH GJB AS9'JC I ATE~ T-724 P.03/~ 
ill.~ 21 '?2 10:33 TO 90453'• .A4'3 ·- --~ ...... --r __ ....._ ______ _ 

in o H.U.D. 
:one A CIS ~hf'w• 

Thl• 

19f 
,.,., rlttl•n 

.,.,.,, llton tP 

t1 ,_ •«ro«ll· 
'*f fl'eiWJel, 
,.,..,., t111lo ,...,_ ,,. 
1/fltlr-ol-•q 

...... 
• I • 

~SAN C. ORTMANN • 

I 
I 

I 

I 

DWELLING DET AL 
, •• 25' 

rEN. 4.8' •• __.,. 
or PROP. LitE 

NOTE• PROPERTY LINE CENTERED •.56'-• 
BETWEEN TWO WALLS Of' 
BRICK AND rRAM£ DWELL~ 
PER DEED 
DESCRIPTION 
RECORDED IN 
DB 27 PG 357 

... P' ~ .. ~·· 
/'// NIF MENTZ 

10' PRESCRPTIYE 
V.D.O.T. [l$biENT 

- --. .... . --
( OF ST. RTE. 606; 

,- FDf, 0,9· W. 
• OF PROP.LK 

---- -···- I 
sr ATE RCJ~TE ·606-- ... 

.. ·-- --- ··---- ~ 
~--·-· 

• "RESENT OWNERS • HUBERT C. MENTZ 
AND PAMELA M.R. MENTZ 
DEED BOOK 949 PAGE 726 

'/f:~,rf/./kJIIr., $r/I~Jrl. . f&yurd am/. ~J4u.Jt'¥i'l~1· • .IJu· 
6526 M«hanres'lllle Turnpeke -PO Box 539 
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• 
F'FO·I GJS ASSO: IATES T-724 P. 02.•03 .. .,. 

' 
' 

' 

NOTE• PARCEL •A• IS FftST DIVISlON OF' PROPERTY. 
PARCEL •g• IS AN ADO-ON PARCEL TO Tt£ 
PROPERTY OF H.C. MENTZ ANO PAMELA M. UENT2 
DB 659 PG 707. NOTE• This propertr does no 

Otsfftatecf Flood Hoza 
on ponel 510237 03 
doll h In Flood Zone 

T1il II It~ ~rlilf llttJ1 eM JAN. 
I moth tJt «nrtll 111/d ''"'I c ,.,.., ,,., , ~.,,..,,, ,~ 
.,.,..., ,, ,,.,.,. _,..,.,. ,,, 1/tf 
,.,, ,,.,.,..,..,,, ,., lr~J$ 

-"' $fi/JI«/ ,.,, , lrOift tcq 
..,.. fft'lilll ,., IINflt , I ,.., ., ,.,.~, c • .,.,, • , .. /. 
Plfl ~. .,.,., C.L.S. 
(.,1. No. ICJ4 I 

N;F ME 
DB. f-5~ 

'r· ~ ~ "RoP liN£ . 
\ or oto ~-R. ~'r~.~t~ 

F>.fRctt.. -s· 
·"~22 Ac. 

' \ 

\ ro. 
p\Pt 

NOTE: 
• PARCEL •A• REVISED ON AUGUST l8,1qn 
REMOVED TWO FRAME BUILDINGS. 
PLAT REVISED FOR DAVID C.AUERBACH ~,. 

PLAT OF lWO PARCELS OF 
LAND LOCATED ON THE N< . . 
SIDE OF STATE ROUTE 606 
IN THE COLD HARBOR 0151 '': 
HANOVER COUNlY, VIRGINIA. 
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TillS D£CD, •ad"' thls 14th day or ,,u•Just, I'.I ... J, by and 

hotveon Edward P. Slllll•kina. Jr., IIJ\.'CiDl Caftlhslon~~:r a~ 

hereinafter .untloned, ~arty of the first part, and .Mary JAne 

Tucker 'ITJ. ... r, party of thu aocond part, 

WlTIItSSETH 

~lmRE,s, on tho 2nd day of Au9uat, l9bl, the Circuit · 

court of l~nover County, by a decree entarad In a cartain cause 

than depending on the chancory aide of aald court betvac:n ~r,li+P 

£. Tucker a\ ale, complainants, and Thomas Duane Tucker et al, 

defendanta,allotted and confirmed to Mary Jana Tucker Trl-.er 

a certain parcel of real estate hvreinofter described and direct­

ed the said Mary Jano TUcker Trimmer vtthin ten days fra- the 

dato of said decree to deposit in The Tri-county Bank, Mechancs­

ville, Ylr9inla, to th~ credit of the court in thia cause, the 

sum of $8086.01 and to take thu &ank's receipt for said au. 

and deliver the sSNo to Bdward P. st.pkins, Jr., vho vas also 

by said decree appointed a special cam~~~J.asloner and order~d 

and directed as such to prepare, axecute and deliver a 9ood 

and sufficient dead conveytny to Mary Jane TUcker Trimmer v1th 

spacial warranty, •ubject to the dower of Maria £. Tucker,the 

parcel of land hereinafter descrlbedr and, 

WHEREAS, Mary Jane Tucker Trirmer haa deposited the sum 

of t8086.01 In The Tri-County Dank, Mechanicsville, Ylr91n1a, 

to the credit of tho court in this cause and has delivered the 

recelP.t evtdencln9 aotd deposit to thu underslqned, Dll in 

accordance v.l th th•.· decree entered on August 2, 1961, 

'· .. 
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aooa 209 ,Aa.~G1J 
N~~. TI~REFORE, for and'ln conaldcrRtlon of thu pr~l•~• 

and of thu •ald •um of $808&.01 paid by thu eald Mary Jan~ 

~ck~~lmNCr ln accordance vlth the term• of thu decree of 
., 

Au9u•t 2, 1961, in th18 cau•o at and bofora thu •oallng and 

delivery of thl• deed, tho receipt vhoroof 1• he~aby aeknow­

l•dged. ~dward P. Slm~kln•, Jr., sp~clal Commi••1unur a• afore-

eald, pur•uant to •ald decree, doth grant, bargain, •ell and 

convoy unto thu •aid Mary Jane TUcker Trimmer •ubject to the 

dowur of Marla E. Tucker a• vldow of St. oeor9a TUcker, the 

parcel of land above rnferred to and aore particularly de•crlbed 

a• follow•• 

All that certain tract, piece or parcul of real 
••tate vlth all improveaebte thereon and appurtenance• 
thereunto belonging, lying and being ln llenry Dletrlct, 
Hanover county, Vir91nia, near Old Church, containin9 
32 acre•. more or la••· vhich property 1• bounded on 
~he north by the right of vay or tho old nlchmond­
Rappahannock River Rollvay, on the ea•t by th~ 
property now or for~rly of c. w. Elliott and a. a. 
Wllll-.• E•tato, on the •outh by the main county road 
running from Richmond to Old Church, and on the ve•t 
by the county road running f~om stated la•t-.. ntioned 
road to H19hvay 360. /~~ · '• . . '0 ~ 

• ' • 0 • }
1• ·, '. 'i A -: I 

Being the •ee property conv y d. to ;.t. ~orge 1'N¢~er , 
by J. M. Ruffin and other•, Tru•tee• of lmmanu61 
Churc:h, by deed dated Novelaber 27, 1925, and recorded ,, .... 
April 25, 1938, in Deed look 107; at page 13 ln the 
Clerk'• Office of the Circuit Court of llanover County, 

, oxceptlng therefrom a parcel of land containing 24 
acre• conveyed to John seal, Jr. and Mary ~tkin• leal, 
hi• vife, by tho vi~ and heir• of st. Geor9o TUeker by 
deed dated ~prll 1, 1950, and recorded ~pril 5, 1950, in 
Deed Book 137 at page 287 in tho Clerk'• Offlco of the 
Clrcult court of llanowr county, Virginia. 

Thl• de~d ls e~ocutod on behalf of Hary Jane TUcker Trl~er, 

sarah Hauntcaetle Tucker, Thoma• Duana TUcker and Maria Lena 

Tucker. 

-2-
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STitT£ or VIRGINIA, 

CITY or RIC:IIIotm, to-v1t1 

I, ll•la lrne•t Wattlnger, a Notary Public ln and for 

the C:lty and state afore•ald, do certify that Bdward p. 

Simpkin•, Jr., Special c:a.mla•1oner, vho•e n ... 1• a19fted to 

the foregoing wrltlng bearing date on the 14th dayof Augu•t, 

1961, ha• thl• day aeknowled9ed the .... beforo •e ln •Y ~ity 

afore•ald. 

Given under: •Y hand thl• ;}./. day of Augll8t, 1961. 

My ca..l••lon expire• Apr:il 30, 1963. 

~~:£,.tf~~v 
/ atotU; PUbl~ 

Ylrsr!ttht: He- C"_t,, lft•triel 
•• • .. ,,., •• , Office , !}tt c-....... , ... 
!tRtf •f~lcl tloe .. _«.T-Y------
de! ar .. ~~Y.-I .... ...C_. tt.I.J. .• .t 
.lu ........ .,ot~ .... e M .. ,,.. ~ 
wrftfn:l ••• "'""''"'' tmcl IICtmkled to 
rf'\'torrL ltt:!l'lfwr • ith ""' aftlleltd art• 
iflt :ttr ttf "' knot\\ k.W:nttlll •lid ra:arde.t 

in u ... -cr '"••• Nt ... , _« ... "~'----
;::,;'54~.-

-·· _____ (10) so 

~.\ 

:.J 

'-, 

I] 

0 
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IMT wm, Aim '1'ES'1'AKEHr 

OF 

SIIInLEY V. 'l'IWtmR, JR. 

-----····-

... 

1, SlllnLEY v. 'l'IUHG\1 .m., of the County of llanovor, Stata of Virginia, 

being of sound arxJ disposing mini and aarory and over the age of eighteen 

(18) JC!Drs, do hereby make, ~llsh and declare this to be my Last '·1111 and 

Tastanr.nt:, heraby revoking all fomar Wills and Codicils heretofore lllildo by rro. 

NU'ICLE I 

I direct my ExQCUt:or, hareinafter naned, to pay u a cost of tho 

cchini:Jlratlon of my estate all my just (]d,ts, expenses of last illness and 

funeral axponses, including tho acquisition of burial plot, narkors mx1 

angravltt1J, all astata and inhc!ritance taxes upon or with respect to any 

rroro··· y tlhich is raJulrcd to bo lncluc1cxl in my gross ostDte for such tax 

purposr.21. I also diract tlmt my Exac:utor shall not roquire that any part of 

such tn~~ be rC!COVorad fran, paid by, or apportioned arrong tho recipients 

of or IJ109o interested in such property. 

ARI'Ia.E II 

I yivo arxl bEx)ucath as a specific bequest the sun of mt 'DIJUSI\h"D DOt.ti\R5 

· ($10,000.00) to SIIJJU:Y J\K'\Ntft TRII-1-mtt, my daughter, if she survives rre. 

Nn'JCU: III 

1 ~tlva am OOJUODth DS D DlJOCific bcquost tho S\Jil of (1-JE 'lUOOSl\ND DOLtJ\m 

($1,ooo.oo) to the Trust:qos of DfWIJEL El'ISCOPAL arux:n, located at Old 

Church, Vir9lnla, witJt diroctions that this bEquest be used by the 'l'J:ustc!os 

sololy for tho up keep and maintenance of the CG11!tezy of tho SDid church • 

;. ~ 51 ; ('"' \ \ 
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Mrla.B IV 

1\11 UIO rest, ~lduo ord raroindclr of rtf/ estate, real, personil or 

mlx~l • .,,. whnl.:::OCWr tlrd or natura mx1 hawsoavor situated, 1 giw, dovise 

or•l a,...,, ... ,th to nr1 wl£c, HI\RY JANE 'l'IUMG, if living, in faa sinpla and 

IIOOolutt:ly to tho axprcss exclusion of all other persons whether rot bom or 

born ~r~11[ t.or. 

MTlaB v 
tn tho crvont rtf/ wife, HAm' J1\NE 'l'IWIU, predeceases aa, then I give 

oncl ~Jlr.ath my entire Rmsiduory Estate to AlBERt' P. DFJ\VER, 'J'nlst:ee, to be 

llflld, n-mlnlol-cr.C!Cl ard disposed of by rtf/ 'l'rU!Itee for the benefit of my 

clnughl<'r, SIIIP.La' N-W:O.\ TIWI·ER, upon the follodng trustt 

i\. so lonr.r as rrrJ dnuc:Jhter, Sltlnt.EY .NWn\ 'l'!WftER, is living anct under 

the OCJf' o[ Fllty (50) ymrs, my Tn1stee shall ftlllntain the trust fun!. .'l'ba 

l rn:Jt. ru,1, lnc:lwlng parsonal praparty ord real estate that I 11Df own at tho 

tim:! of mJ dcoth which is part of my Residuary Estate that becules a part of 

Ute lru~:l. !unci, lnY TJUJtao shDll hove the right in his aolct cl.lscrat!on to sell 

any of UK! ptq)C!rty hold in trust at any t1Jne for such price as my Tmstee 

in hls tn1e0ntrollad discretion shall dean reasonable ancJ the net proceeds of 

said sol" or salas shall~ a part of the trust fund. In addition, my 

TruGl«' Jn his solo discretion shall be pemitted t:o convey my real estate 

known o:: •rtx:t..otts", located in Jlanover COunty, Virginia, to my daughter, 

L111P.U~ NWO\ TIUI-ttm, if my daughter desires same and my Trustee believes 

it lo lr ln her bost interest too make such conveyance, but my Trustee is not 

rcrp•h•"' lo clo ~ • 

D. '\1tilc S4id trust is boing so hold, my TrUstee shall pay quarterly 

of mch )~ar so nuch of the ln<xm! atd principal of the trust fund os my 

r:usl<l'C In his uncxJnt:rollcd cliscretlon shall dean nacessary for SIURLEY NWO\ 

nUJ.f.Jflt'~: gcnoral welfare ord canfort, tmaning surport, maintenance~ \edte~tlon 

I 
·I 
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'· 
c. Upon Slllnrm NWa\ TJWtiER attaining tho age of Fifty years (SO) , 

UKt l:ru::t as thon consUt.uted shall be paid over and dolivored to~ daughtor, 

sutnu:v N·Wb'\ TIWtiER, and tho trust teminated. 

D. In tho avent that rrrt dAughter, SIIIRLEY NWa\ 'l'JWotmR, dies before 

sho al:l:~lns Fi!ty (SO) yous of age, upon her death, the trust shall terminDto 

ard Uta trust as them consUtuted shall be paid over anrl dollverccl t.o 'l10V.S 

IU\NE 'lu:::KER and HMlE UH\ '1U:KER ~. in equal shares, share ard 

share alike. In tho avent ·one of those parsons is docoased, the entire 

balanc:o of tho trust shall ba paid to the survivor. 

~·I I .") "- l\Rl'ICLE VI 

i ;~ {J l do haraby D{'pOint lWO( JNIE '1'RDfmR as Executor of this 11!f Last Will 
JA.,,~ 

., .................. 1.11 ........ , ......... . ..... ;...,.. 
.. "•''"" ... lt.tlfillrlotl =---·· ............ .,. . 
... ,._ ... ,., ,f ... lt!'U"' 

p., ... 
......... ,,: ~·"t-ft:tf ..... ' ..... --

ard Tcntmnrmt, ard I dJ.ract thAt she be allowed to quallfy as Executor 

wiUJOUI; baing rajUlrocJ to givo securitY on her bond anr1 that an appraisal of 

hi)' OSlJJlO bo wiwd. 

~h(l\lld tho Jk'VIICXJ Exocut.or proclocease na or if abo refuses to accopt 

the Dp[JOintm:mt or is unable to accept beforo or serve after her qualification, 

than I cJo horoby ft:Cni.nate and appoint ronERl' P. BEAVER, as Executor, anc:1 I 

diroct l:J'IOt hobo al.l.owad t.o qualify as Executor and bo required to give 

sacudty on his bend arxl that an appraisal of my qstate be waived. 

ln l:ho ewnt my wife, 141\m' JANE 'l'IWfoiER'- predeceases aa and thcJ trust 

horoJn t:r.oatod is ~sary, than I diroct tJmt ft!i TrUstca, upon his 

quall!imUon, post suroty bond, howawr, no appraisal is required. 

::I•JUld l:J10 roroJ Trustoo pra.loc:t!uo no or if ho ro!usas to accqJt l:Jao 

D['POinlstrmt or is unable ~ oc:cept before or aerve aftar his qualification, 

-3-
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then I cJo hereby nc:miMte and appoint EU-1) G. eras, as TrUstee, encl I direct 

u.-.1 ,.,. l~r: alJQIIOi Lo 'lt.1,1Lfy a.-• Trustca cmc1 bo raJUlrC!d t.o give sccurlt.y on 

his boa.:l Gnd t:hat an awralsal of my estata te waived. 

Ml'ICLE VII 

F\'Jr. tho pttpOSe of carrying out all of the provisionS of this Hill, 

incl\XIhr~ ard moking any ard all distribution herain provided,· in ac1clit1on 

lo all other powars granb:!d by law, I hereby give and grant to my &.ecoJtor and 

Trustee all of the (:Diers set forth in Section 64.1-57 of tho Code of Vil'91nia, 

as new In force anc1 effect, and I do hereby incorporate by this reference to 

sold Slnlulo all of tho pcwcrs therein sot forth, which are hereby rnDl1e a part 

of this t·llll to the smre extent as if expressly reel ted herein. 

UJ tll'l'tll:SS tlmru:DF, I have hereunto set my harx1 and saal to this my Last 

tiJ 11 nr,J Tcstancnt, this /.... 3 day of flJ ll.. f./tt / C , 1988. 
-- 7 

(SFI\L) 

\·lc, tho uncJcrslgnecl, cb hereby certify that Sill~ V. '1'1'~, JR., has 

signed, seal~, ad:nawlC!dged ani declared the foregolrr:J paper as and for his 

Last tllll and TC!stmrent in the prescmc:e .of us, b«:J c:arp!tent witnesses, who, 

in hhi r·r~onc:::c, at his rCXI'JCSt, and in the! prescn:e of each other, all 

pro!:ont: loqot:h<!r at tho sam! tine, have hereunto Slbscr!bed our 1111111!9 as 

"ll«ll ;,,, wll"""""". this ,;(.1J11 day of a 1,&'3 'Jt·ti. . 1988. 

~~~l:J:JLI.{!!t.l {J Otl! l'<e :Z /(tcf-r~,tJua . W I:IIC!S9 C!S 

Jiz..:p .. ~.._t( fM.-1. • •• ; - • . •• 
. ,.,Ltnos:~~ 

-4-
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S'I'I\TB or VlRliNIA 
Sllm\'/Cl'JY OF RICIHHJ ... 

11f .. roro rna, tho urxlarsignad authority, on this day parsonDlly appaurcd 

SlfUtU·:V V. 'l'JWf-IER, JR., CYHJ111A D. P.N'f(ER and 

--~-----------------------, t.ncwn to ~ to bo tho tost.Dt:ar aid tho 

r H tness 

!c..p ~ Jf A.~]' r , ;;, 

__ _.;1\::...;;ugu~.-st--. ____ ., 1988 • 

· NCitiry PUb c .• 

-s-
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VJRGINlA: ... 
IN 1UF. CI .. F.RK'S OFFICE OF TilE CIRCUIT COURT OF IIANOVER COUNTY 

AUJtURt 28, 1989 

A a•nttar writing datad August 23, 1988, purporting to bo tho 

.lnst wlll and tastsmant of Shirley Vlrglnus Trimmer, Jr., a/k/a 

Shlrl•·y V. Trlmmcr!Jiracaosed, who died August 14, 1989, was this 

.clny t•r.asantad to the Clark, ln his office, and offered for probate 

and hnvlng been fully proven by Cynthia .. D. Parker and Desplna Y. 

tlntr.:mlas, wi tnasses, who appeared before Bobbi 8. Powell, Notary 

l'ubllc, on August 23, 1988, pursuant to Sect1on.64.1-87.1, Code oC 

Virginia, as amended; thereupon, the said paper writing bearing 

clnta ••f August 23, 1988, is admlttad to. probate and Ordered to 

be rt·corclcd ns the true lost will and testament of Shirley Vlrglnu 

•t·rtrnnu·r, Jr., n/k/a Shirley V. Trlmmer/f'eceased. 

On motion of ~lary Jane Trimmer, the Executor named in the 

wJ.ll, who mnda oath as the law diraets and entered lnto a bond in 

the Jtcma lty of Four llundrad Five· Thousand ($405,000.00) Dollars, 

but t: lthout surety, none being required of her, whieh bond being 

slgnC'tl, sealed and acknowledged by the obligor, there!~, is 

OrdcrNI to be recorded. 

Cartlfieote is granted the sald:~lart::~ane Trimmer, as 

"'"''""'"'' nf lhc wlll oC Shlrlay Vlrglnus Trlmmar, Jr., n/k/o 

~hlrlr•y V. Trimmer, Jr., daeeased 

It ls ORDERED that the Exac~tor of the will of Shlrlay Vlrgl 

·a·rltflftn·r,Jr., n/k/a Shirley v. Trimmer, .Jr., deceased, Clle an 

lnvtnlnry wlth the Commissioner of Accounts of this Court. 

TESTE I 
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THIS D!ID, •ada rebruarr s;· 1991, br and h.twean MAar 
JAHI TRJHMIR, a/k/a Mary Jane ~ucker Tri••er, widow, herein 
called Grantor, and HUBIRI' c. HINTZ and PAMILA H. HIRTZ, 
husband and wife, herein called Grant•••· -----

·:·:j ....... .. 

1fl'I'IIISSITH1 

That tn consideration of ~en Dollar• ($10.00) and other 
valuable eonelderatlon, the receipt of which 11 hereby 
acknowledged, the Grantor hereby grantl and eonveyl wt th · 
General Warranty and wtth'lngli•h Covenant• of title except a• 
hereinafter eat fortH unt~·the Grant•••• a1 tenant• by the 
entireties with the right of 1urvtvor1hlp al at eoaaon law, 
the following deaerlbed real ••tate• 

ALL that eertaln lot, pleee or parcel of land, with •11 
l•proveaenta thereon and appurtenance• thereto belontlng, 
tytn9 and b81nt In c~ :·::~Dlatr Vlrtlnlm, eontalnlng lO. 0 aer£ renting along . 
northern llne of Virg 1 e Route 106 and aora 
partleularty described al fo11owl• · 

com~enelng at a point •arklng tht center line of Vlrtlnta 
State Route 606 whleb point 11 approal•ately 775' laet of 
the eenter lin~ of Vlrtlnla State Route 62Bt thence H 14 
degrees 56 alnutea 56 1eeond1 I 1621.17' to a rod aarlct·ng 
the eouthermnoat line of property now or foraerly ·owned 
by 8eal1 thenee H 63 degrees OS alnutee 32 eecond • 
300.96' along a fence to a pipe found In the southern 
line of propert{ now or foraerly owned by Baalt thence s 
12 degrees 02 • nutel 12 seconds W 1093.97' to a eonerete 
monu~ent at a fenee eornerr thence S 17 degrees 57 
minutes 22 second• W 582.79' to a ·potnt approal•ately 
1.56' fra~~ the eorner of a two-story fraae dwelllngr 
thence s 2 degree• 15 alnutee 42 seconds 1f 86.54 '· to a 
point In the center llne·of Virginia State Route 606t 
thence westwardly alon9 the center llne of 1ald road wlth 
a curve to the left, 1ald curve having a radlue of 
525.00' and a length of 40.38' to a polntt thence along a 
curve to the left, aald curve havlnt a radius of 1420.68 
feet and a length of 221.38' to a point in the center of 
eald roadt thence S 86 degree• 30 alnutea 55 seconds 1f 
14.24' to the point in center of eatd road1 the point of 
commencement. . · 

BEINO a pRrt of a 32 acre, •ore or te11, .parcel conveyed 
to Mary Jane Tucker· Trlaaer by deed froa Bdward P. 
simpklne, Jr., Special coealeeloner, dated Auguat 14, 
1961, and reeorded Auguet 24, 1961, ln Deed Book 209 at 
Page 612 In the Clerk'l Office of the Clrcult Court of 
nanov-tr county, vlrglnta. By deed of record In Deed Book 
209, page 615, Mary Jane Tucker ~rl•aer and Shirley v. 
Trl.,lller, Jr., Iter husband,· conveyed unto Shirley v. 
TriMmer, Jr., an undivided one-half lntereet ln the 
aforesaid property, eubjeet to the dower of Marla B. 
Tucker, widow of St! George Tucker. The eald Shirley v. 
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(·· 

Trl••er, Jr., (a/k/a Bhirt-tif" Vlrglnue tt'rlaaer, Jr. J, 41e4 
testate on Auguet 14, )989, and by hi_. ·w111 probated ln 
Wltl look 31, page 598, devl1ed the re1t, reeldue and 
re•alnder of his eetate (real, pereonal or •laed), 
lncludlng his one-half undivided lntereet ln the property 
acquired In Deed Book 209, page 115, to hll widow, the 
•• I d Mary Jane Trl••er. · 

AND ALSO B!INO a part of a 4 aere, •ore or lese, parcel 
conveyed to Shirley v. Trlaeer, Jr. and Mary Jane 
Trl~•er, his wtfe, as tenant• by the entirety with the 
right of survivorship, by deed fro• Ja•e• A. Rawle, Jr., 
single, dated Noveaber 9, 1961, recorded Hove•ber 21, 
1961, ln Deed look 211 page 693. ~he eaid Shirley v. 
Trt••er, Jr. has elncJ died, and by operation of law, hie 
widow·, Mary Jane Trlaaer (a/tc/a Mary Jane Tucker Trla•er) 
acquired title· to thll portion of the property. 

This eonveyan~e ts eade eubjeet to recorded eondltlone, 
reetrtctlons, and ease•ente affecting the property hereby 
conveyed. · 

WITNESS the following algnature and seal• 

"1~ 1\f ,.-AAN!wr rf (SIAL) 
HARO i TRIMHBR a/ k/a Mary Jane 
Tuetcer Trl•••r) 

STAT! OF VIRGINIA, 

.:~~(.::\:.c:>\.a.:'•.a.:h..:~\\a:.• 4-\ __ of \\ h; ,.,..,a , to-vlt• 

The for~golng lnstruaent was acknowledged before •• thle 
'~"' day of \k\uuf''1 , 1991; by Mary Jane Trl•••r 

(a/ a/ Mary Jane Tue er Tr ••er), widow. 

• . Nota y Pub c · 

My eo~~•leslon explre11 'j"J):)och "Q\. \9'1 \ 

Grantee • 1 Addresru /Ct:'R w. 1)c .. ~~J" )'1.al.1"" ~'ttt ,(.) 
11)' rlttl..~C' ,.,, J/ t.~ :/Jtll 
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~II Dll~,. •ell dale -!/- c1aJ of lo ... ~tu, lt61, NtwiD .ra.e A. 

J .. 

, 
j 

· 11!11• Jr., etaale, of atclwloacl, tlqlale, lllrelaafter called "Creator", aa41 

lbld•r .~ frt-r, Jr;_, aD4IItlrr Jene frl-r, tale:vlfe, ~reluft~r aall•• 

"GraatHe"a 

~LEDO ,W JLLIA' 
I B. ,ET tJX 

I 
t TO 

V I t I I I I I T Ba 11UMrEfl•l.1 t t 11 
SttJB~'YMf ,I IX 

'AI~ for the •• of t!O · ud other aoo41 aalt -walaalt1e coulclentloae, I ET UX 

. tfa1 riCilpt .. ereof le herebJ 'acbovleclaelt, t.hl Creator beret.r araa~~~····.. ~: :~~ 
. .."';""=, J ... ' .. ._. I . 

~IJI ato the Crant111 1 eultJ•ct to .~• eaceptloae aad r•••~,t~~,.~~~~~ •. 
1
:., rJ If. 

laaftn let forth, vlth epeclel varrantr of tltl1 1 •• tenant• £1-F'qo~e1._~·~t9~.',~·iu 
. · · . . · 1 ~P"·· :.::t • ,·llul~ 

~th ttae rltht of eui'YiHnhlp at at ~" 1av, the follovl~ -~flbd ...... t..\'J ~·., 111 .. 
. •. \. ~ }::, .. :.l·.t;i1 .. • :, '"' .,~ 

. proptrtJI 1 ··."\'lo'~·:i~~t-..'1' ..-,. 
·:~.·~·j~!, 

· ..•. A cortaln ttrlp of linlt located ln Rano.,.r Countr, Vlr• . ~~, • ,,.,·"' I '11,/6(4, 
·"'' • · · 8inia, whleh VII aequhelt bJ the llchlloftd & lltppahannock . f :::';.L ·-· · 

liver JAllvar CO.,anJ b)''certaln eonda-natlon·procoodlns• I 
ln tha Circuit Court of Hana.et Covntr etrled "Rlehmonlt & 
tappahannock llvu lallvar Collpanr ••· 1. o. Southall ancl 
bthere, Trueteet of Emanuel rroteltont lplaeopal Church"• 
Vhlch vae arantalt to Ylralnla llactrlc and Power Companr 
br loll• 1M v. Villard bJ deed clatod March 18, 19301 re• 
corlted In the Clerk'• Office of the Circuit Court of eallt 

I CountJ ln look 93 • raae U9, an tlhlch vae aranted to 
~J ... I A. llvll, Jr., tl)' Ylqlnl.l llactrlc ancl ranr Colt­

·,:panr b)' deed d•t•d Octobor 21, 1960, recorded tn 1ald 
I· Clerk'• Office ln look 203, Paae 323, 1ald 1trlp of land 

. i r bllns cleecrlbld ln llld deed dated March 18, 1930, •• 
' J ~~ fo Uovet · 

· · .. ~ "I!S!!l!: • A etrlp of laM 100 feet ln. vtdth, lrlns 50· .. · 
: . feet on each llde of the center llnt of the for.r Itch~ • .. 

.. •. 
. •nit • lappohannock llYir lallvar aad eatonltina a dll• ........ , . · 

tance of u•o.s foet, IIOrt Of , .... throqhoat the Iandi. ·' -~ .•. L 
· ... ,~. • of tho fruetoet of a-mel rroteetant lplecopal Cburch;~.l· :. . . :. 

,, I t I 

fro. the land• (nov or fo~rlr) of f. 1. V81t, Tru•t••• · l · ~ , .• 
on the veet, to the laad1 (now or foi"Mrl)') of L. r. · · 

·.·• 

r·. 
. I 

Phllllpe and othere on the oeet, contalnll'll 4.0 acrf•• ... 1, . 1 

110r1 or 1111, and lto~delt ae follows . 
.., " 0 ' • 

leslnniq at a ltake at eur••J ltttlon 741 plue 13.5 • .. •,. : · ·. ~, i . 
vhtrt the centor Uno of the forMr llcheond & ltlrp•· · r ' . ',. .. 
hannock liver a&llvar Cntertecte the lll'lo of the center .. , 
of the Count)' Road, between the land• (nov or formorlr) 

· of t. 1. Woet, fru1teo, an the truet••• of fmunuel 
Proteetant lptecopal Church, thence·on • t*naent North 

• 65 dear••• 57 ainutoe la1t 560.1 feet, .ore or Ieee, to 
a polnt or curve, thence on a 2 doar•• eurwe to the riaht 

. a clittance of 702.5 feet, aor• oc l•••• to a polnt of • 
• tanaent, thence Horth 60 dear••• latt 477.9 feet, mDrt or 

teet, to turwer etatlon 765 plul 54 ln the dl•idlns llaae 
., tlttveen tht land a (nov or. fonerlr) of the Trueteo• of 

Emmanuel Protettant lplecopal Church and L. r. fhlllipe, 
Canllne PhllUpe, Hra. C, a. rreach and lka. II. c. llllott." 
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' 0 
~~~ato~ except• f~ thl1 coa.e,ance &ad ~••rre• ~to ~ •tratnii 

I lleot~to and rove~ ca.pan,, harelnaftar called "eo-,~7"• ttl .acctiiOrl .., :. 

a::elpl,. tlte alaotdc Uaa ftctlltjae; lncludlq poltl1 wba., attaohentl, ... 
around connectlou, tqulp•nt and 'aece.,orl•• aov located on tlte lead• hate• 

.. , COftftJid. 

.. ... 
~ . .. , I 
;.;i 

•i •• 
;.:·~:.:. i. 
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r 

Grantor farther eactptl fl'011 the OOftftJance 'an! retertel nt~· Call- . 1 • • 

i• 
I 
I 

: 
; I 

I 

. . 

,..., • ltl aucca11orl and ••Iiane, the pnpetval daht, prblleae ead •••-at 

of daht of war to con1trvet, operate and •llltatn one or 110n liM• of f01tt 1 

tover• or. 1tracturtt1 a1 C:O..•nJ. •1 fro• tt.l to tl~ den ewpedlent or ad· 

Ylealtla1 for the parpo•• of tran••lttlna electric pO..r ., one or 110r1 elc­

cultt1 lncladln& all wlrat, poltt, tovert, atteeha.nt1 1 around 00ftfttctl0ftl1 . 

eqalpeent1 eecettorlat and appurtenance• detlraltla ln connection thtrevtt• 

·=···I ... ~· . ~ .. 

• I • 

(hereinafter referred to •• "facllltltt"), orir, apoa and acroal tha altne 

1t~lp of land Wh•~• a pole line l• nov located, tald ~laht of war .. laa 

da1crlbed •• follovtt 

Joalnnlna at a comer Cotm!Oft to Grantor' • prope~tr and 
propertJ aov or fol'lltdJ owned lt7 St. Gtorat 'lackt~ on 
properc, nov or fonodr ownttl b7 t.. r. fhUUpt and 
other11 thence S. 100 10' v. 131 feet, -~ or 1•••• 
alona the propert7 line dlYldlna Grantor'• proportJ 
and propartr now or for-erl7 owned bJ L. r. Phllllpl 
and othtrl to a eornor eo.aan to Crantor'• propert7 
and proptrtJ nov or fon.rlJ ovntd b7 St. Ceorse Tucker 
on propartJ llOV or for~~erl7 ovnetl .,, L. r. rhllllp• and 
oth•~•a thend s. 600 oo• v. 435.7 feet alona tht prop• 
art,r lint dlYldlna Crantor'• propert7 end propert.r nov 
or fo~rl7 owned b7 St. Coors• tucker to a polnta thence 
voetwardl7 alona tht la•t·me~tloned proptrtJ llna, fol• 
lovlna a curve to the left havtna a radlut of 2814.9 feet, 
an arc dl1tanc• of 420 feat, .oro or 1•••• to a polnt1 
thence vo1tvardl7 155 feet, .art or!l•••• through Grantor'• 
propcrt7 to a polnt ln the propertJ llna dlYldlna Grantor'• 
proport7 and propertJ nov or fo1'81rl7 owned b7 St. Caorge 
TUcker& thence aaetvardlJ alona the lett• .. ntloned propert,r 
llna, follovlna • curve to the rlaht·havlna a redia• of 
2914.9 faet, an arc dletance of 610 faot, aore or l•••• to 
.a polat: thence H. 600 OO' 1. 469.1 feet alona tald prop• .•z' 
artr line to the polnt of boatnntns: at ahovn on the plat 
mrked !'Plat Shovlns Parcel of Land ln Hano.er CountJ, Vlr• 
atnla", hereto attached end .. de a part hereof. 

The facllltlat oonttructed and .. tntalnttl on the eaeeeent htrtb,J 
r I 

excepted aad raeerwtd ehall ra .. t~ the propertr of Co8paft1• eo.panJ lball 

hAve the dcht to lnapect, rabuUd, rUIOYt, npalr, leproYI, ~•locate on the 
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ea••-ti aft~! Mkl 1uch chanp1, elteratloai, tultetltutloae, acldltloat to or 

aataaaloat of lt1 facllltle• ae Compan1 .. , fro• tl ... to tl.a doc• aclvleoltla& 

' all conductor• ehall be 1truna at a dletaaca abo¥~ tha around of aot 1••• than 
I 

that 1paclflad ., the latlonal llectrlcal SafatJ Coda la affect at the tt.. of 
• I . : 

eoutruetloa. 

·.Corlf•nJ •hall at all tl•• ha¥1 tha rlaht to bap the aaea.nt claal' 
'. 

of all ~lldlna• or itructurae (eacept fencaa), traa1 and undlfl~th.~ 
I 

ror tha purpoea of coaatractlq, lupectlq, •llltalalaa or oparatlq 
. . ·•. 

lte facllltle1, COep&nJ •hall hl¥1 the rlaht of lnara•• aad eara11 o.ar the 

'taad. hualtJ ecmn;rtill. 

; Crantea, hl1 aucc•••or• •n• a••lan•, _., u•• the land vttbla the 

ea•a .. nt for an1 purpoea not lnconeltteat ~th the rlahtl berab1 eacaptecl aacl 
. i 

re1ervecl~ pro¥lded euch ueo eo.plla~ vlth tha raqulr..cnt• of the Rational 

llactrleal lafatJ Code and do•• not lntarfara vlth or andaaaer the eonetruc• 

tlon, operation or .. tntananca of eo.panr'• facllltlel, aad provided further 

! . thit a"' road1, atraata, or rallr01d'trackl haraaftar conatraotad oa ~·land 

Vlthln thl aat ... nt lhall crOll the land in IUch .. nnll' that tbl ansle between 

t· .. 
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, ..... H 

·ij: 
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• r , i .. ·li •. 
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the canter 'tine of anr 1uch road, atreet or railroad track and the aortberl1 I 
and 1outherlJ bounder, llne1 of 1ald ~and 1hall Ita no~ le11 than 1lat1 de1r•••· I 
Grantee ~1 eoaatruct fence• upon tb• land vltblA the ea1e..at, but 110 buUcl• 

las• or o\her etructur•• .. , Ita con1tructad thereon abo¥• ll'OUDd aacept roacl•• 

1treet1 end railroad tracka ae herelnabowe pro.lded. 

· 11 V11'RISS VRIIIOf t J&MI A. lavll, Jr • hal CIUIId bll aa• to be 

tl1a1d hereto, a• of the d•J and J•ar flr1t abo¥1 vrltten. 
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BOARD or: SUPERVISORS 

WILUAM C. FnAZten. CHAtnUAN 
soum ANNA DISTRtCT 

J. T. •JACK. WAnD. VICE CfWniWI 
UECHAMCSVUE OISTRICT 

Wn.UAM T SOI.Ur«J 
C'"JfiCICAtiOMINY DIS fACT 

RICUAnO S. GlUtS. JR 
ASHl.AtrD nt~fniCf 

R J. KLOfZ. Jn 
llefo!f'IY ntSfniCT 

AUBnEY M SfANlEY, Jn 
AEAVEROAU ntSfniCT 

ElTON J. WAD£. Sn. 
COlO HARBOR DIS fRICT 

• 

Mr. William Goodfellow 

HANOVER COUNTY 
P 0 BOX470 

HANOVER, VtRGINIA 23069·0470 

September 3, 1992 

Goodfellow, Jalbert, Beard & Associates 
Post Office Box 539 
Mechanicsville, Virginia 23111 

RE: Division Status of !a~ ta~ce1 85-8& 

Dear Sir: 

• 
JoHN F. B&RRV 

COUNtv ~TRAfOA 

RICHARD A. JoHNsoN 
OEMJN COUNTY AOYNISlAA fOR 

sn:nuNG e. AlvEs. rn 
COUNTY AnORHEV 

In response to your request of August 21, 1992, the above­
·referenced tax parcel containing 10 acres, owned by 
H. c. and Pamela Mentz, is not eligible for division as represented 
by your submitted plat (copy attached). 

According to a deed recorded February 22, 1991, in Deed 
Book 849, Page 726, Parcel 85-86 is the first division of 
Parcel 85-868 which is the remainder of a 32± acre parcel. 

After review by the staff it is agreed that Mr. Mentz, who 
owns Tax Parcel 85-89 containing .122.50 acres which joins 
Parcel 85-86, will be allowed to add on 7.422 acres which is 
represented as Parcel Bon your. submitted plat, thereby creating a 
new 129± acre parcel. 

The remaining 2.578 acre parcel which is shown as Parcel A 
will be considered a first division of the entire parcel. Please 
forgive the delay in my response to your request, however, if I can 
be of any further assistance, please do not hesitate to phone me at 
730~6171. 

/hg/johnson 
cc: David Auerbach 

Sincerely, 

L_,. Q.J~ \ . 
w. R. ohnson, JC. 
Zoning Administrator 

~ 
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·-
BOARD~ SUPERVISORS 

J. T. ·JACK. WARD. CHA&AUAN 
M&CttAHIC$VIU£ DISTRICT 

JCHNF 8EAAV 
COUNTY ADMINISTRATOR 

WIUJAM T 80uJHG. VIC& CH~ 
CHJCKAHOMIHY DISTRICT 

AICHAAD A. JOHNSON 
O£PUTY COUNTY AOIMISTAArOA 

WWAi1 C. FRAZIER 
SOUTH A11HA DISTRICT 

ST&AIJNG E. AlvES. IU 
COUHTY AnOANEY 

RICHARO S. GIU.IS. JR. 
ASHLAND CISTAICT 

A. J KLOTZ. JA HANOVER COUNTY 
HENRY DISTRICT 

P 0. 80X470 • 
AUBAEY M • ST AHl.EV. JA. HANOVER. VIRGINIA 23061-0470 

BEAVERDAM DISTRICT 

ELTON J. WADE. SR. 
August 30, 1993 

COLO HAA80A OISTRICT 

Mr. William F. Goodfellow, P. E. 
P. o. Box 539 
Mechanicsville, Virginia 23111 

. 

RE: Zoning Inquiry 93-39, Mentz Subdivision and the 
Application of the Twenty-Five Acre Rule in Regards to 
Add-ona for Adjoining Property (Tax Parcels 85-86 (part) 
and 85-89), COLD HARBOR MAGISTERIAL DISTRICT 

Dear Bill: 

In response to a complaint received in this office reqardinq 
the status of the proposed 11Mentz 11 Subdivision of an approximate 
129 acre tract in Old Church, you have provided the following 
information: 

1. A copy of a Title IV plat identified as •A Plat of a 
Parcel of Land containinq 25.67± Acres of Land ••• • 

2. "A Plat of a Parcel of Land Containinq 2.035 Acres ••• u 
The proposed first division of uha 25 under the 25 Acre 
Rule of "Parcel A" and a Sketch Plan of Proposed Division 
of "Mentz• Subdivision dividing 129 acres into three (3) 
twenty-five plus acre tracts and one (1) fifty-four plus 
acre property. 

In response, I would have the following comments: 

1. This is to confirm your acknowledgement that the private 
road construction cannot proceed without a land 
disturbinq permit. I understand that Mr. Mentz has 
ceased work pendinq approval by the Public Works 
Department. 

I 

Note: This will also confirm the requirements of the 
county Engineer for a Land Disturbing Permit and E&S Plan 
are required before proceeding with Title !»•••---­
construction. 



William P. Goodfellow, P.E. 
Paqe 2 
Auqust 30, 1993 

2. This would confirm our understanding that the "sale or 
exchange of parcels between adjoining lot owners, where 
such sale or exchange does not create additional building 
lots, shall be exempt from the provision of the 
Ordinance." (Article 2, Section 2, Title I. Zoning 
Ordinance) This is understooa to mean that the residual, 
(approximate seven acres of Tax Parcel 85-86 (part)) can 
be added to an approximate 120 acre tract identified as 
Tax Parcel 85-89, and the 25 Acre Rule applies 10 lonq '' 
it cap bt shoyn that tht a44itiop of thil ••Y•D acrts 
dOll DOt crtltl apy DIY building lOti OD fiX 
Parcel 85-lfB. We have reviewed the proposed "Mentz" 
Subdivision as a whole, and we would agree that, as 
represented, it would represent no mora lots than could 
be achieved off Tax Parcel 85-89 updtr the lkttch plap. 
However, this sketch plan has no legal status, and the 
division of 54 acres could be into a lots instead of the 
5 lots you represent on the sketch. 

Therefore, the recorda tioa . of onl7 tile front as acre 
••ctioD doe• not assure that tbe plaa vill be followed 
retardinq the remaining aeation• aD4 that, ia faot, the 
developer'• plan• could change an4 the overall den•ity 
would, therefore, chanqe. 

To address this concern, it· is our belief that in order 
to apply the 25 Acre Rule to uparcel A• as identified, 
then the remaining 25+ acre divisions and 54 acre 
division must be recorded in the Clerk's Office under the 
Title IV provisions in order to assure the Staff that the 
appropriate density has not been increased as a result of 
the conveyance of an add-on to.the Mentz property Tax 
Parcel 85-89. 

Therefore, in summary, if the 7± acre add-on (85-86 
(part)) is subtracted from the 25.67 •ere Parcel A, then 
another 7 acres from the balance of 85-89 would have to 
be added to get 4 lots in this section. Before this 
office would agree that the 2.035 acre and subsequent 
division of •Parcel A11 (25.67± acres) can ba divided .in.t.Q 
tour lots under the 25 Acre Rule evidence at the 
recordation of the balance of the property in accordance 
with your uMentz Subdivision" plan will be required. 
Without this information, we could not rely on a sketch 
plan as this sketch plan~ only has the status of a concept 
as to how the property might be developed under the 25 
Acre Rule, not how it actually will be subdivided. We 
could not assure the complainant that the applicant has 
made a good faith effort to, in fact, divide the balance 
of the property as proposed. 

~ 
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........ 

William P. Goodfellow, P.E. 
Paqe 3 

·August 30, 1993 

I would be qlad to discuss this with you further as necessary. 
By copy ot this letter, I am advising Mr. Auerbach and The 
Honorable-Elton J. Wade, Sr., of Mr. Mentz's plans in this area and 
our concurrence with those plans, suDject to the recordation of 
Title IV plats. 

/jds/JHH 93-2 

cc: The Honorable Elton J. Wade, Sr. 
Supervisor, Cold Harbor District 
Mr. David Auerbach 
Richard P. Wood 
Richard Bartell 
W. Randolph Johnson, Jr. 
Michael E. Crescenzo 
J. Keith Thompson 
A. Lisa Barker, Esq. 
-File: Zoning Inquiry 

The recipient of this notice h . 
notice of the zoninl vfofat'::' ave a ~lht to appeal the 
thirty days of the date of th. ort~ ~ntten order within 
Va. Code § 15 1-496 1 'l'la•·s'sd n~ a_ca an accordance witlt . . . ... ec•saon shatl be fi I d 
:;::::: it not appealed witbln thirty daY$ of : d~te 

Date cf VVI~ 
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DELTA RADIUS 
L1 
C1 22'41'1 ,. 395.41' 

, 
~ 

It{ 
. ~~ 

• NOTE: THIS PARCEL IS THE FIRST 
DMS/ON FROU A PARCEL RECQRDED IN 
P!J4T BtXJK ~$ PACE 17- H.C.C.C. 
AND BEINC PART OF THE PROP£111"1' 
CONVEYED TO HUBERT C. 1/ENTZ AND 
PAMElA 1t1. MENTZ IN DEED S()(JI( 
841 PAC£ 721 

L£N~1H CHORD BEARINC I CHORD 
228.06' N' 4•sa·sr E 1 
156.57' N2&-1'7'l1:-E! 155.54· 

PLAT OF A PARCEL .OF lAND CONTAININC 

,. - 200' 

2. 035 ACR£S AND BEING SITUATED 
NORTH OF STAT£ HOI/1£ 606 IN TH£ COLD 
HARBOR DISTHJCT;HANO'I!R COI/NTY, VIHCINIA.. 

tfla«~jt/lm,a,~ Jl~~ f?AeaJtd tu1/t ~~~~./U..J, J'i,c .. 
162I~T~-PO 8oal38 

~viii& V11.,.._2:1111 (~I 141•7017 Fu. 7:10-7275 

&HGIN&eiUNQ • &UAveY&HG • PLANNING 
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VIRGINIA: 
IN THE CIRCUIT COURT OF HANOVER COU¥TY 

HUBERT.C. MENTZ 
PAMELA M. MENTZ 

PLAINTIFFS, 

v. Case NQ. CH 425-94 

COUNTY OF HANOVER 

DEFENDANTS, 

DAVID AUERBACH 
SUSAN C. ORTMANN 

INTERVENORS. 

MOTION FOR PARTIAL SUMMARY JUDGMENT 

Comes now David Auerbach and Susan c. Ortmann, (the 

"Intervenors"), by Counsel, pursuant to Rule 3:18 of the Supreme 

Court of Virginia, and move for partial summary judgment against 

the plaintiffs, Herbert c. Mentz and Pamela M. Mentz (the 

"Plaintiffs 11 ) on the following gr~unds: 

1. ·The Plaintiffs filed a Motion for Declaratory Judgment in 

this Court against the Petitioners, styled as H.C. Mentz and Pamela 

M. Mentz, Plaintiffs, v. David Auerbach and Susan c. Ortmann, 

Defendants, Case No. CH 423-94, alleging conspiracy, slander of 

title and other tortio~s acts by the Intervenors against the 

Plaintiffs, all allegedly arising from an easement Intervenors 

granted the Plaintiffs when the Plaintiffs sold property to the 

Intervenors. The Plaintiffs seek an injunction, damages and other 

70 



relief arising out of these allegations. 

2. Plaintiffs allege in their Motion for Declaratory 

Judgment, inter alia, "[t]hat an actual antagonistic assertion of 

right exist between these parties as to the interpretation of [an] 

easement." 

3. Plaintiffs made application with Hanover County for 

subdivision approval. Both the Plaintiffs' and the Intervenors' 

views on the scope of the easement were requested by and provided 

to representatives of the Plaintiffs and to Hanover County. 

4. Hanover County disapproved the application. The 

disapproval of the application by Hanover County was predicated, in 

part, on Hanover County's interpretation of restrictive language in 

the deed from the Plaintiffs to Intervenors granting Plaintiffs an 

easement over the Intervenors' property, which easement also is the 

subject of the·instant action. 

5. Interpretation of the deed by this Court will 

substantial~y reduce the evidence required to resolve the dispute 

in both cases. 

6. Intervenors allege that there ;is no material fact in 

di.spute with respect to the language in the deed, that is speaks 

for itself and that it is proper for the Court to construe the 

language in the deed. 

WHEREFORE, the Intervenors pray that they have partial summary 

judgment against the Plaintiffs, and their costs expended in this 

action. 

71. 



Charles J. McCall, Esq. 
VSB 17022 
Attorney for Intervenors 
5104 w. Village Green Drive 
Suite 105 
Midlothian, Virginia 23112-4851 
(804) 744-0300 

CERTIFICATE OF SERVICE 

I do hereby certify that a true copy of the foregoing Motion 
~or Partial Summary Judgment was faxed and mailed to Andrew J. 
Ellis, Jr., Esq., Attorney for Plaintiffs, at Mays & Valentine, 
1111'East Main Street, Richmond, Virginia 23208-1122 and A. Lisa 
Barker Senior Assistant County Attorney, Hanover County Attorney's 
Office, P.O. Box 47 , Hanover, Virginia 23069 his March 10, 1995. .. . \/l (V ., jr ~ ~·~~"' 



VIRGINIA: 
IN THE CIRCUIT COURT OF HANOVER COUNTY 

HOBERT.C. MENTZ 
PAMELA M. MENTZ 

PLAINTIFFS, 

v. ·case No. CH 425-94 

COUNTY OF HANOVER 

DEFENDANTS, 

DAVID AUERBACH 
SUSAN C. ORTMANN 

INTERVENORS. 

ORDER 

The Court having heard argument on Intervenors' Motion To 

Intervene on January 24, 1995, it is 

ORDERED that said motion be and the same is hereby 

GRANTED. 

I ASK FOR THIS: 

Cnarles J. M~ 
VSB 17022 
Attorney for 
5104 w. Village Green Drive 
Suite 105 
Midlothian, Virginia 23112-4851 
(804) 744-0300Charles J. McCall, Esquire 
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SEEN: t:hlttll' ~ .. ,? 

Andrew J. Ellis, Jr., Esq. 
Attorney for Plaintiffs 
Mays & Valentine 
1111 East Main Street 

~~ 2320$-11~2 

A. Lisa Barker 
Senio~ Assistant CoUnty Attorney 
Hanover County Attorney's Office 

·P.O. Box 470 
Hanover, Virginia 23069 
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VIRGINIA: 

IN THE CIRCUIT COURT OF HANOVER COUNTY 

H. C. MENTZ 
and 
PAMELA M. MENTZ, 

Plaintiffs, 

v. 

COUNTY OF HANOVER, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

case No. 425-94 

Upon Motion by all parties, by counsel, it is ORDERED 

that all discovery obtained in the case styled H. c. Mentz and 

Pamela M. Mentz v. David Auerbach and Susan c. Ortmann may be used 

as discovery herein. 

ENTER: -0 71 

&-~,au 
Charles J. M~ 

~~ 
A. L1sa Barker 
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VIRGINIA: 

IN THE CIRCUIT COURT OF HANOVER COUNTY 

H. C. MENTZ ) 
and ) 
PAMELA M. MENTZ, ) 

) 
Plaintiffs, ) 

) 
v. ) Case No. 425-94 

) 
COUNTY OF HANOVER, ) 

) 
Defendants. ) 

PLAINTIFFS' CROSS-MOTION FOR SUMMARY JUDGMENT 

Plaintiffs, H. c. Mentz and Pamela M. Mentz, by counsel, 

pursuant to Rule 3:18 of the Virginia Supreme Court, hereby move 

the Court for entry of summary judqment in this matter as set 

forth in plaintiffs' supporting memorandum filed contemporaneously 

with this motion. 

WHEREFORE, plaintiffs request that the Court enter 

summary judgment in their favor and award plaintiffs all relief 

sought in plaintiffs' Bill of Complaint. 

H. C. MENTZ 
and 
PAMELA M. MENTZ 

Andrew J. Ellis, Jr., -VSB No. 9078 
Andrew G. Mauck, VSB No. 35177 
MAYS & VALENTINE 
P. o. Box 1122 
Richmond, Virginia 23208-1122 
(804) 697-1200 

Counsel for Plaintiffs 
76 



CERTIPICATB OP SBBYICI 

I hereby certify that on the ~~ay of July, 1995, I 

caused to be mailed, postage prepaid, a true and correct copy of 

Plaintiffs' cross-Motion for summary.Ju4gmant to Charles J. 

McCall, Esquire, 5104 w. Village Green Drive, Suite 105, 

Midlothian, Virginia 23112-4851, William B. Kerkam, III, Esquire, 

Bremner, Baber & Janus, 701 E. Franklin Street, Richmond, Virginia 

23219 and A. Lisa Barker, Esquire, Senior Assistant County 

Attorney, Hanover county, Post Office Box 470, Hanover, Virginia 

23069. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF HANOVER COUNTY 

H. C. MENTZ ) 
and ) 
PAMELA M. MENTZ, ) 

) 
Plaintiffs, ) 

) 
v. . ·.) case No. 425-94 

) 
COUNTY OF HANOVER ) 

) 
Defendants. ) 

) 

MEMORANDUM IN OPPOSITION TO AUERBACH AND ORTMANN'S MOTION 
FOR PARTIAL SUMMARY JUDGMENT AND IN SUPPORT 

OF PLAINTIFFS' CROSS-MOTION FOR SUMMARY JUDGMENT 

Plaintiffs, by counsel, for their memorandum in 

opposition to Auerbach's motion for partial summary judgment and 

in support of plaintiffs' cross-motion for summary judgment state 

as follows: 

FACTS 

In 1986, H.C. Mentz and Pamela M. Mentz (collectively 

"Mentz") purchased six parcels of land situated at Old Church in 

Hanover county, by deed recorded in Deed Book 659, page 707; the 

property was accessed by an easement to State Route 606 limited to 

agricultural and personal vehicles of residents. Deed and 

Easement Agreement Attached as Exhibit ·1. Mentz desired to 

subdivide the Property as evidenced by a soil feasibility study 

prepared by Tim P. sexton, Inc. for Mentz's subdivision. study 

Attached as Exhibit 2. on February 5, 1991, Mentz purchased a 10 

acre parcel owned by Mary Jane Trimmer that was bordered by an 



.- -
increased frontage on Route 606 and the 122.50 acre parcel on 

another. Deed attached as Exhibit 3. 

In 1991, a plat was prepared by Goodfellow, Jalbert & 

Beard, the surveyors hired by· Mentz to carry out his plans. 

January 9, 1991 Plat Attached as Exhibit 4. The 1991 plat divides 

the 10 acre parcel into two parcels of 7.422 acres and 2.578 acres 

and provides that "Parcel 'A' is· first division of Property. 

Parcel 'B' is an add-on parcel to the property of B.C. Mentz and 

Pamela M. Mentz PB 659 PG 707. 11 (emphasis added). 

In 1991, Mentz listed for sale the 2.578 acres of the 10 

acre parcel as shown on the 1991 plat and subsequently entered 

into a contract for sale with David Auerbach and Susan c. Ortmann 

(collectively "Auerbach"). Before closing, Auerbach applied for a 

building permit from Hanover County (the "County11 ) as required in 

the Contract. Mentz requested approval by the County for division 

of the 10 acre parcel but that request was denied because there 

had been a prior division of the 10 acre parcel by Ms. Trimmer 

and, under the County Subdivision Ordinance, no further out 

conveyances from the 10 acres were allowed. A solution to the 

problem was proposed by the county as contained in a letter dated 

September 3, 1992 from w. R. Johnson, the County Zoning 

Administrator, to William Goodfellow of Goodfellow, Jalbert & 

Beard. Letter Attached as Exhibit 5. 

In response to your request of August 21, 
1992, the above referenced tax parcel [85-86] 
containing 10 acres, owned by (Mentz], is DQt 
eligible for division as represented by your 
submitted plat. ~ 
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According to a·deed recorded February 22, 1991 
• • • Parcel 85-86 is the first division of 
Parcel 85-86B which is the remainder of a 32+ 
acre parcel. 

After review by the staff it is agreed that 
Mr. Mentz, who owns Tax Parcel 85-89 
containing 122.50 acres which joins Parcel 85-
86, will be allowed to add on 7.422 acres 
which is represented as Parcel B on your 
submitted plat, thereby creating a new 129 + 
acre parcel. 

The remaining 2.578 acre parcel which is shown 
as Parcel A will be considered a first 
division of the entire parcel. 

(emphasis added). The same day, Charles McCall, counsel for 

Auerbach, wrote a letter to Jeffrey Zwerdling, then counsel for 

Mentz, that reiterated the county's denial of the division of the 

10 acres. Letter Attached as Exhibit 6. McCall explicitly 

recognized that the County "did suggest a way in which the problem 

could be resolved" -- a single 129.50 acre parcel would be 

created. 

Subsequently, John Hodges, County Director of Planning, 

and David Auerbach met and discussed the language that needed to 

be added to the deed to satisfy the County. This meeting is 

evidenced by their handwritten notes on a draft deed attached 

hereto as Exhibit 7. See county Admissions Attached hereto as· 

Exhibit 8, Nos. 54, 57. Hodge's handwritten notes state: 

7.422 acres (Parcel B) shall be added to Deed 
Book 659, Page 707, as an "add-on not for the 
purposes of creating additional building 
lots." 

(emphasis in original). David Auerbach's handwritten notes read: 

John: 85-86 = TP# for property being divided 
85-89 = TP# for property being added to 

Thanks Again & Again! 
Dave 
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"SS-86 = TP#" refers to the taxpayer number for the 10 acre parcel 

from which the 2.578 acres would be sold to Auerbach. 11 85-89 = 
TP#" refers to the taxpayer number for the 122.50 acre parcel 

owned by Mentz. ~ Exhibit 5 and County Tax Card Attached as 

Exhibit 9. 

On March 19, 1993, the County advised Mentz that it had 

revised the tax assessment on the Mentz property as follows: 

The assessment on your property has been 
revised due to an acreage change. The new 
value was assigned effective January 1, 1993, 
and is as follows: 

Account #: 
Parcel #: 
Acreage: 
Legal: 

022119 
085 
129.872 
Near Hwy. 606 

Letter to Mentz from County Assessor's Office, Attached as Exhibit 

10 (emphasis added). Moreover, the County tax card was revised to 

indicate that the parcels were merged to create a single 129+ acre 

parcel. See Exhibit 9. 

on March 31, 1993, Charles J. McCall sent a letter by 

telecopier to Andrew J. Ellis, counsel for Mentz, that stated: 

We have received the required information from 
Hanover Count (sic) regarding "attaching" 
Parcel "B" to Mentz's other property. The 
reauired lanauaqe is "7.422 acre Parcel B 
shall be added to the property described in 
Deed Book 659 Page 707 as an 'add-on, not for 
the purpose of creating additional lots'." 

Letter Attached as Exhibit 11 (emphasis added). Later that day, 

McCall telefaxed Ellis another letter stating 

I would further suggest that the language 
inserted be "The 7.422 acre parcel described 
as Parcel 'B' on the hereinabove described 
plat shall be added to the property conveyed 
to the parties of the first part as described 
in Deed Book 659, Page 707. Said additional 
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shall be as an 'add-on,' not for the purposes 
of creatinq additional lots." 

Letter attached as Exhibit 12. All parties aqreed on.the "add-on" 

lanquaqe and the sale occurred. The Deed, dated March 31, 1993 

and recorded April 2, 1993, included the "add-on" lanquaqe as 

drafted and approved by the county and Auerbach (the "Deed"). 

Deed Attached as Exhibit 13. Five days later, on April 7, the 

county approved Auerbach's buildinq permit. 

that Mentz 

on June 21, 1993, Goodfellow wrote the County and stated 

would like to develop approximately 
seventy five acres of parcel 85-89 by the 
25 acre rule and Title III of the Hanover 
County subdivision ordinance. This 
development will include the previously 
mentioned piece of land that was added-on 
and the remainder from oriqinal parcel 
85-86. 

Letter Attached as Exhibit 14. The County preliminarily approved 

the development by letter dated August 30, 1993 from Hodges to 

Goodfellow. Letter Attached as Exhibit 15. Hodqes' only concern 

was that the appropriate density requirements be complied with, 

and he asked Mentz to record certain divisions of the property in 

-the County Clerk's Office. Hodges recognized the "add-on" of the 

7.422 acres and wrote: "By copy of this letter, I am advising Mr. 

Auerbach ••• of Mr. Mentz's plans in this area and ~ 

concurrence with those plans ••• " (emphasis added). 

Apparently upon learning that the County was planning to 

approve Mentz's subdivision plan, Auerbach's attorney wrote the 

county the same day, August 30, 1993, and asked that "all permits 

pertaining to this access easement be denied." McCall letter 
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attached as Exhibit 16. Only after receipt of McCall's letter did 

the County take the position that access to the 129.50 acres was 

questionable. Subsequently, the County denied Mentz's application 

primarily based on lack of access to the property. July 22, 1994 

and September 8, 1994 Letters Attached as Exhibit 17-18. 

Plaintiffs filed suit against the County on the grounds 

that (1) the county's denial of Mentz's application was arbitrary 

and capricious and (2) the County should be estopped from changing 

its position with regard to access to the merged Mentz parcels. 

Auerbach intervened and filed a motion for partial summary 

judgment to which this memorandum responds. A memorandum filed by 

the County on or about January 20, 1995, in the form of a Motion 

to Dismiss, is of no legal significance, and the County has not 

moved for summary judgment. 

DISCUSSION 

The sole issue in this case is the scope of access 

provided under the easement created by the Deed that transferred 

2.578 acres of land from Mentz to Auerbach. Plaintiffs contend 

that the easement provides them access to all 129.50 acres of 

their property consisting of the original 122.50 acres and the 

7.422 acres remaining from the 10 acre parcel. Defendants claim 

that the easement only provides access to the 7.422 acres. 

Plaintiffs' claim is supported first and foremost by the 

unambiguous language of the Deed which (1) transferred the 2.578 

acres, Parcel A, to Auerbach, '2) created a so foot wide easement 

across Parcel A to allow Mentz ingress and egress to State Route 

606, and (3) created a first right of refusal in favor of Auerbach 
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to the residual 7.422 acres. Most importantly for the purposes of 

this case, the Deed also specifically "added-on" the residual 

7.422 acres to the Mentz's 122.50 acre parcel to create a single 

parcel of 129.50 acres. The 7.422 acre parcel ceased to exist 

when the Deed was recorded. In addition, the undisputed actions 

of the parties with respect to the Deed support plaintiffs' 

interpretation. of the easement and make clear that the County is 

now estopped from changing its position. 

I. The Unambiguous Language of the Deed states That the Residual 
7.422 Acre Parcel is "Added-on" to the 122.50 Acre Parcel to 
Create A single Parcel of 129.50 Acres. 

Virginia law on the interpretation of written 

instruments is well-established. Whether a written instrument is 

ambiguous is a question of law to be determined by the court. 

Ross v. Craw, 231 Va. 206, 213 (1986). The construction of a deed 

is a question for the court. SC Michie's Jurisprudence Deeds § 71 

at 383 (1983). The whole deed should be considered in determining 

the meaning of any or all of its parts. The court must read the 

deed as a single document, the meaning of which is gathered from 

all its associated parts when assembled as the unitary expression 

of the agreement of the parties. Id. at§§ 57, 60. A written· 

instrument must be construed so as to give effect to every part 

thereof. xg. at§ 61; Allen v. Green, 229 va. 588, 593 (1985). 

The primary consideration in construing a deed is to determine the 

intention of the parties. Poindexter v. Molton, 237 Va. 448, 450 

(1989). 
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A. Four Goals Accomplished by the Language of Deed. 

The Deed accomplished four specific goals of the 

parties. First, it conveyed Parcel A "containing 2.578 acres" 

from Mentz to Auerbach. Second, the Deed provided for the 

reservation of an 

easement of right-of-way 50 feet in width along the 
western line of Parcel A leading from State Route 
606 to Parcel B as a means of ingress and egress to 
and from Parcel B and State Route 606, said 
easement being shown as lying on the westerly side 
of Parcel A on the hereinabove described plat. 

(emphases added). 

The language of the Deed confirms Mentz's intent to gain 

access to state Route 606 "as a means of inqress and egress to and 

from Parcel B and State Route 606. 11 The scope of the easement is 

evidenced by the easement being 50 feet in width. For parcels of 

property greater than 10 acres, the "minimum width of all private 

road rights-of-way shall in no case be less than fifty (SO) in 

width." Hanover County Code § s-12. The reservation of an 

exceptionally wide easement that comports with the County 

requirements for accessing parcels larger than 10 acres was no 

accident; it reflects the intention that the easement provide 

access to all 129.50 acres owned by Mentz. 

Third, the Deed created a first riqht of refusal in 

favor of Auerbach. The right of refusal, however, only applies to 

the 7.422 acres that remained from the 10 acre parcel after the 

sale of 2.578 acres to Auerbach. In order to distinguish between 

the 129.50 acres owned by Ment~, and the residual 7.422 acres, the 

Deed states: 
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The said parties of the first part do further grant 
and convey unto the parties of the second part a 
first right of refusal to purchase Parcel B 

.consisting of 7.422 acres should the parties of the 
first part sell that parcel of land. 

(emphasis added). If "Parcel B" is merely the 7.422 acres, as the 

defendants contend, then there is no need for the lanquage 

"consisting of 7.422 acres." But under the well-established rules 

of construction, no word "is to be treated as meaningless, if any 

meaning reasonable and consistent with other parts of the contract 

can be given to it." Foster v. Wilson, 139 va. 82, 89 (1924). 

The presumption always is that the parties have not used words 

aimlessly and that no provision is merely a superfluity unless it 

is plainly a repetition. Ames v. American Nat. Bank, 163 Va. 1, 

39 (1934). Unless two provisions in a deed are irreconcilably 

inconsistent, courts must assume that the parties intended both to 

have meaning and give effect to both. Faison v. Union Camp Corp., 

224 Va. 54, 60 (1982). Defendants would have the court read out 

the language "consisting of 7.422 acres" as mere surplusage, and 

this the ·court cannot do. Instead, this language makes clear that 

in the Deed, "Parcel B" is all 129.50 acres owned by Mentz, and 

."Parcel B consisting of 7.422 11 acres is the 7.422 acres subject to 

the first right of refusal. 

Stated another way, defendants claim that the easement 

and the first right of refusal both only apply to the 7.422 acres. 

Yet the language in the easement section is different from the 

language in the first right of refusal section, the former being 

broader and not including the ''consisting of 7. 422 acres 

language." 

- 9 -
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B. The Deed unequivocally merges the 7.422 acre parcel into 
the 122.50 acre parcel to create a single 129.50 acre 
parcel. 

Any doubt as to the effect of the Deed is resolved by 

the language in the Deed that merges the 7.422 acres into the 

122.50 acres to create a single 129.50 acre parcel. The Deed 

states: 

The aforesaid plat recorded herewith is substituted 
for the plat recorded in Deed Book 934, Page 643 
and the description is corrected to refer to two 
parcels, A and B •. Parcel B containing 7.422 acres 
is added on to the property described in Deed Book 
659. Page 707 as an add-on, not for the purposes of 
creating additional building lots. 

(emphasis added).l In addition, the Plat attached to and made 

part of the Deed states: 

Page 707 

by Mentz. 

Parcel "A" is first division of Property. Parcel 
"B" is an add-on parcel to the property of H.C. · 
Mentz and Pamela M. Mentz DB 659 PG 707. 

of Deed Book 659 describes the 122.50 acre parcel 

Exhibit 1. The terms of every deed are to be 

understood in their plain and ordinary sense. sc Michie's 

Jurisprudence Deeds § 66 at 372.2 Therefore, the very same 

owned 

instrument that created the easement and both the servient and 

1 Again, the language of the Deed distinguishes between "Parcel 
B" and "Parcel B containing 7.422 acres." In addition, the 
language "not for the purposes of creating additional building 
lots" refers to the building density requirements of the county. 
See Hodges Letter August 30, 1993, Exhibit 15. 

2 The word "add" is defined to mean ••to join or unite so as to 
bring about an increase or improvement {adds 60 acres to his land) 
••• to combine ••• to come together or unite by addition." 
Webster's Ninth New Collegiat&Dictionary (1989). Black's Law 
Dictionary defines "add" to mean "unite; attach; annex; join." 
(6th Ed. 1990). 
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dominant estates relative to that easement, specifically combines 

the 122.50 acre parcel and the 7.422 acre parcel into a single 

parcel. 

"It is elementary that when lanquage in a deed or other 

instrument is to be construed, '[t]he grantor's intention, as 

expressed in the instrument, must prevail unless contrary to some 

principle of law or rule of property.'" Allen v. Green, 229 Va. 

588, 593 (1985) (emphasis added) citing Austin v. Dobbins, 219 va. 

930, 936 (1979). The grantor's intent is clear-- the "7.422 

acres is added on to the" 122.50 acres. The clear effect of these 

provisions is that upon recordation of the Deed on April 2, 1993, 

both the 122.50 acre parcel and the 7.422 acre parcel ceased to 

exist; there remained but one parcel of 129.50 acres to which the 

easement provides access from Route 606. 

In order to properly construe a written instrument, it 

is the duty of the court, as nearly as may be, to place itself in 

the position of the parties, and in order to do so the court may 

take notice of surrounding and attendinq circumstances and 

construe the language used in light of such circumstances. Ford 

v. Street, 129 Va. 437 (1921); 5C Michie's· Jurisprudence Deeds 

§57 at 360 (1983). The intent of the parties to a deed must be 

ascertained with reference to the circumstances existing at the 

time of its execution. Allen v. Green, 229 Va. 588, 593 (1985); 

SC Michie's Jurisprudence peeds § 64 (1983). It borders on the 

incredible to contend ·that Mentz, who clearly intended to develop 

the 122.50 acre parcel, would purchase an adjoining property that 

would provide access to Route 606 necessary for development, and 
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then sell a portion of that property but only reserve an easement 

to the residue of the 10 acre parcel and not the entire acreage • 
.. 

Defendants are asking the Court to bury its head in the sand and 

ignore the undisputed facts that are consistent with plaintiffs' 

theory that the easement was intended to access all their 

property. 

zz. Parole Evidence supports Plaintiff's Interpretation that the 
"Add-On" Provisions in the Deed Combined the 7.422 Acres of 
the 122.50 Acres to Create a Single 129.50 Acre Parcel. 

Should the court find that the language of the Deed is 

ambiguous, parole evidence can be a~itted to clarify ambiguous 

terms. Anden Group v. Leesburg Joint Venture, 237 Va. 453, 458 

(1989); Allen, 229 va. at 593. Therefore, parole evidence is 

admissible to clarify the "add-on" language in the deed and the 

plat. The construction of a deed dependent upon extrinsic 

evidence, when the facts are undisputed, is a question for the 

court. sc Michie's Jurisprudence Deeds§ 71 at 383 (1983). 

In addition, it is a familiar legal maxim that ambiguous 

contractual provisions are construed strictly against their 

author. American Realty Trust v. Chase Manhattan Bank, 222 Va. 

392 (1981). As the undisputed facts demonstrate, the "add-on"· 

language contained in the Deed was drafted by the County and 

Auerbach and, therefore, must be construed strictly against them 

and in favor of the plaintiffs. 

A. All Defendants Admit and Recognize that the "Add-on" 
Language Combined the Properties to Create a Sinale 
129.50 Acre Parcel. 

The "add-on" language was required for the division of 

the 10 acre parcel. See Johnson Letter September 3, 1992 and 
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McCall Letter March 31, 1993, Exhibits s, 11. Therefore, 

defendants are left in the absurd position of now arguing that the 

properties were considered merged for that purpose (and for County 

tax assessments) but not for others. They cannot, however, have 

it both ways; the properties are either merged or they are not. 

The county states in its Memorandum submitted to the 

court that: 

Advice of the zoning administrator 
relating to the combination of parcels 
for the purpose of development pursuant 
to the ordinances does not alter the 
rights which were reserved in the Deed. 
The designation of parcels by the Real 
Estate Assessor also does not alter the 
nature of the property rights retained in 
the Deed. 

Memorandum at 6 (emphasis added). This statement admits that the 

parcels were combined and, as argued below, the County is now 

estopped from arguing the parcels are not combined. In addition, 

the County's argument is flawed because the County did not simply 

give "advice." It required that the parcels be joined into one 

parcel before it would issue a building permit and allow the sale 

of the 2.578 acres. The "advice" was incorporated verbatim into 

the Deed, clearly reflecting the intent of the parties to create a 

single 129.50 acre parcel. The fact that the County Assessor 

treated the Mentz property as a single 129.50 acre parcel is 

further evidence of the effect of the add-on language as is the 

County's preliminary approval of Mentz's subdivision plans that 

were based on the easement accessing all 129.50 acres. 
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B. Interpretation Placed on Deed by Parties. 

Finally; it is well-settled that in the case of doubt or 

ambiguity as to the terms of a written instrument, a "court will 

follow the interpretation placed thereon by the parties 

themselves." Foster, 139 Va. at 90; sc Michie's Jurisprudence 

Deeds§ 63 at 368 (1983). su~h constructions are not only 

entitled to great we~ght, but are often conclusive. Id. 

"Practical construction" of written instruments is that given to 

agreements by the parties themselves by acts subsequently done 

with reference to the instrument. 4B Michie's Jurisprudence 

Contracts§ 47 at 77 (1986). As described herein, Auerbach, the 

County, and Mentz understood that the "add-on" was necessary. 

Auerbach understood that the Deed would include the "add-on" 

language and accepted those provisions. As a result of the merger 

of the properties, the County allowed the sale of the 2.578 acres 

and issued the Auerbach building permit. 

III. The county Should Be Estopped from Changing Its Position as 
Mentz Properly Relied on the county's Representations to 
Their Detriment. 

Equitable estoppel is a well•established concept invoked 

by courts to aid a party who, in good faith, has relied, to his 

detriment, upon the representations of another. 7A Michie's 

Jurisprudence Estoppel§ 14 at 465 (1985). The elements necessary 

to establish equitable estoppel are a representation, reliance, a 

change of position and detriment. Latait v. Commercial Indus. 

Constr •. Inc., 223 Va. 59, 63 (1982). 

The County represented to Mentz on numerous occasions 

that the properties would be combined to create a single 129.50 
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acre parcel. The letter from w. R. Johnson, the county Zoning 

Administrator, to Mentz's surveyor, William Goodfellow, is crystal 

clear: the 7.422 acre parcel could be added on to the 122.50 acre 

parcel "thereby creating a new 129.50+ acre parcel • • • The 

remaining 2.578 parcel which is shown as Parcel A will be 

considered a first division of the entire parcel." Exhibit 5. 

(emphasis added). The county revised Mentz's tax assessment "due 

to an acreage change" to "129.872" acres. Exhibit 8. And, until 

Auerbach complained, the County approved the Mentz subdivision 

plan that was based on the easement providing access to all 129.50 

acres. Exhibit 14. 

Mentz properly relied on the 9ounty's representations. 

In fact, Mentz had no choice but to merge the properties into a 

single parcel if County approv~l to sell the 2.578 acres was to be 

obtained. As a direct result of the County's requirement that the 

"add-on" language be incorporated into the Deed and the properties 

merged, Mentz changed their position they sold the 2.578 acres 

to Auerbach. They also spent monies to develop a subdivision plan 

for the 129.50 acre parcel. 

IV. Additional Argument in opposition to Auerbach's Motion 
for Partial summary Judgment. 

Auerbach cites to only one case in their memorandum in 

support of their motion for partial summary judgment, Camp v. 

Camp, 220 Va. 595 (1979), which applies a rule of construction 

utilized in circumstances where a deed contains two irreconcilable 
.. 

and repugnant clauses. Auerbach Supporting Memorandum at 4. In 

Camp, the court held .that 
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the language "as tenants in common" is totally 
repugnant to the words "with right of 
survivorship as at common law." The two 

.portions are absolutely incapable of being 
reconciled • This is a case of "rigorous 
necessity" in which the harsh common-law rule 
must be applied if the deed is to have some 
effect rather than being a nullity. 

~. at 599 (emphasis added). The court held that the conflicting 

language was unambiguous and, therefore, no parole evidence was 

admissible. Id. at 598. One can infer from Auerbach's reliance 

on Camp that they agree that the Deed contains two distinct and 

different descriptions of property, and that the issue is whether 

the descriptions are "totally repugnant" and "absolutely incapable 

of being reconciled." 

Auerbach, however, fails to identify the language of the 

Deed that they consider irreconcilable or explain to the Court the 

nature of the repugnancy. Their reliance on ~, therefore, is 

misplaced. In contrast, the language of the Deed, however, makes 

clear that no repugnancy exists.3 

Auerbach also fails to address Faison v. Union Camp, 224 

Va. 54 (1982), in which the eourt considered the interpretation of 

a deed. In Faison, the deed of conveyance contained two 

descriptive clauses referring to separate predecessor deeds. Id. 

A plat attached to the deed, however, indicated that the two 

3 See Section I of this memorandum that considers all of the 
language in the Deed and Plat, and presents to the court an 
interpretation that reconciles the various provisions of the Deed 
and is consistent with the obvious intent of the parties; section 
II presents parole evidence, in case the Court deems the Deed 
ambiguous, that makes clear that the intention of the parties was 
to "add" the 7.422 acre parcel to the 122.50 acre parcel to create 
a single, merged parcel. 
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predecessor parcels had been combined into one parcel. The plat 

also contained a note that read "See Deed Book 52 page 540 for 

deed recorded," which referred to two separate parcels. The court 

reconciled the seemingly inconsistent provisions by first holding 

that the content of the deed referenced in the plat "became as 

much a part of the plat as the plat was part of the deed." Id. at 

59. "The two instruments, cross~referenced as they were, must be 

construed together to determine the description of the land 

conveyed." ,Ig. The court then held that "(u]nless two provisions 

in a deed are irreconcilably inconsi.stent, courts must assume that 

the parties intended both to have meaning and give effect to 

both. 11 Id. at 60. There was nothing .inconsistent in the 

descriptive clauses of the deed referring to separate predecessor 

deed, and it was unreasonable to conclude that the second clause 

was "inadvertent surplusage." Id. 

Similarly, the references in the Deed ("Deed Book 659, 

Page 707 11
) and the Plat ("DB 659 PG 707"), become a part of the 

Deed and "must be construed together." Id. at 59. Auerbach's 

memorandum, however, fails to address the references to Mentz's 

122.50 acre parcel, and ignores entirely the "add-on" language of 

the Deed and the Plat and the language "consisting of 7.422 acres" 

and "containing 7.422 acres." 

Finally, although discovery deposition testimony (Rule 

4:1) may not be considered for purposes of granting summa~ 

judgment, there is no prohibition against its use in opposing a 
.. 

motion for summary judgment. The deposition testimony of John 

Hodges and Bill Johnson makes clear that (1) the properties were 
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required to be merged as a prerequisite for County approval of the 

sale of the 2.578 acres and Auerbach's building permit; 

(2) Auerbach knew that merger of the properties was required and 

approved the "add-on" lanquage; (3) the county's opinion was that 

Mentz should be able to develop all 129.5 acres; and (4) the 

county believed that the easement accessed all 129.50 acres. 

Hodges testified: 

Q All right. And after 85 dash 
86, we have an equal TP number sign; is 
that the 

A Tax parcel. 

Q -- tax parcel number "for 
property being devided" (sic]? And then 
we have immediately below that 85-89 
equal TP number sign "for property being 
added to". 

Do you recall what the property­
being-divided notation was referring to? 

A I believe they were referring to 
proposed division of tax parcel 85-86 and 
that tax parcel 85-89 was the property 
being added onto. 

Q And that would have been Mr. 
Mentz's property? 

A Yes. 

Q All right. And do you recall a 
discussion with Mr. Auerbach at or about 
the time of these notations made by you 
were made to the deed? 

A I'm not sure I recalled 
discussing it, but it may have occurred. 
I don't recall particular discussions. I 
would acknowledge that that's my writing 
on the right-hand column under where it 
says, "7.422 acres (Parcel B) shall be 
added to Deed Book 659, Page 707 as an 
'add-on not for the purposes of creating 
additional building lots'"· 

- 18 -
95 



. . 

Q That is your handwriting? 

A That's my handwriting and my 
quotes. 

Q And your quotes. 

And the pu~ose of your making 
that notation was so that would be 
included in the final form of the deed; 
is that correct? 

A Yes, so that it would meet the 
zoning requirements. So as far as I was 
concerned, Mr. Mentz would be able to 
develop his property. In accordance with 
the letter, I wrote to Mr. Goodfellow and 
it would meet the requirements of the 
ordinance. 

Q And so that Mr. Auerbach could 
get his building permit; isn't that 
correct? 

A Yes. 

Hodges Deposition, Attached as Exhibit 19, pp. 39-40. Hodges 

further testified: 

Q Did you ev~r discuss with Mr. 
Auerbach any distinguishing feature of 
the access, as to whether or not it was 
to Parcel B containing 7.4 acres or to 
the entire property of Mr. Mentz's? 

A I don't recall the discussion of 
distinguishing features ·of Parcel B. The 
subdivision was filed after my letter 
written to Mi. Goodfellow, which in my 
opinion to Mr. Goodfellow as Mr. Mentz 
added the property to the whole. He 
should be able to develop it. 

Q Is that still your opinion? 

A Not based on subsequent 
information and advice of counsel. 

Q It was your opinion at the time 
that you wrote that letter, though, was 
it not? 
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A In 1993, yes. If I was aware of 
a problem, I would.have alerted Mr. 
Goodfellow, and Mr. Mentz through Mr. 
Goodfellow, that there was a problem. 

Exhibit 19, p. so. Johnson testified: 

BY MR. ELLIS: 

Q Now you indicate that the 10-
acre parcel was not divisible as 
requestedi is tha~ correct? 

A That's correct. 

Q Why.was that? 

A The ordinance states that after 
the first accountable division, all lots 
thereafter must be 10 acres· or greater, 
and the division status of a property is 
determined by the parent tract and when 
that property was created. 

Q All right. So the ten acres, 
which is the subject of this letter, was 
not the parent ~ract, was it? 

A No, it was not. 

Q That, in effect, was a first 
division, the 10-acre parcel --

A Of the larger tract, yes. 

Q which had been conveyed to 
Mr. Mentz -- the 10 acres was owned by 
Mr. Mentz at the time of your letter 
dated September Jrd, 1992? 

A Yes. 

Q And so Mr. Mentz was desirous of 
conveying to Mr. Auerbach two-plus acres 
out of the 10 acres; is that correct? 

A Right. 

Q And that division could not ~e 
effected as re~ested, because it would 
have been a second division; is that 
correct? 

A That's correct. 
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Q so in order to effectuate or 
permit that division, the residual seven 
acres would have to be added on to Mr. 
Mentz's other property; is that correct? 

A That's correct. 

Q And if that were not done, then 
Mr. Auerbach could not get a building 
permit for the improvements on his two­
acre parcel; is that correct? 

A That's correct. 

Q Did you discuss that fact with 
Mr. Auerbach? I see you sent a copy of 
that letter to him. 

A I had met Mr. Auerbach on 
several occasions and that could have 
been, that could have been discussed. I 
can't verify that, yes, I actually talked 
to him about that. But, yes, I think we 
did disc~ss the.situation about the 10 
acres versus the two, the two-acre lot. 

Q Did you discuss the adding on 
requirement by the county with Mr. 
Auerbach? 

A I'm thinking that we did discuss 
how he could obtain his objective by 
adding the property back. 

Johnson Deposition, pages 15~17, Attached as Exhibit 20. 

Based on this testimony and the other arguments 

contained in this memorandum, plaintiffs respectfully request the 

Court to deny Defendant Auerbach's motion for partial summary 

judgment and, based on the unambiguous language of the Deed and 

the other undisputed facts represented herein, grant plaintiff's 

cross-motion for summary judgment. 
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H. C. MENTZ 
and 
PAMELA M. MENTZ 

By~ 
Andrew J. Ellis, Jr., VSB No. 9078 
Andrew G. Mauck, VSB No. 35177 
MAYS & VALENTINE 
P. o. Box 1122 
Richmond, Virqinia 23208-1122 
(804) 697-1200 

CERTIFICATE OP SERVICE 

I hereby certify that on the ~day of July, 1995, I 

caused to be mailed, postage prepaid, a true and correct copy of 

the foregoing Memorandum in Opposition ·to Auerbach's Motion for 

Partial Summary Judgment and in Support of Plaintiffs' Cross­

Motion for Summary Judgment to Charles J. McCall, Esquire, 5104·W. 

Village Green Drive, Suite 105, Midlothian, Virginia 23112-4851, 

William B. Kerkam, III, Esquire, Bremner, Baber & Janus, 701 E. 

Franklin Street, Richmond, Virginia 23219 and A. Lisa Barker, 

Esquire, Senior Assistant county Attorney, Hanover county, 

Post Office Box 470, Hanover, Virginia 23069. 
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DEED OF BARGAIN AND SAL£ 
.· 

.~ Date o! Deedt December 12, 1986 

Crantort PAUL VON MILLE, unmarried, and !~wtiA VON PiiLLE LENGYEL ar 
LAZSLO J •• LENGYEL, her husband 

Grantee& H. c; :-tENTZ and PAMELA ~4. MEN1'%, husband and wife 

Address o! Cranteea Route 1, Do~ 270, Mechanicsville, Virginia 231. 

For Ten Dollars ($10.00) and other valuable.con• 

~~~eratlon, the receipt of vblch la hereby acknowledged, the 

Grantor hereby, grants and conveys subject to 1ucb matter• as ace 

set out herein vltb GENERAL WARRANTY an4 EHGLISI COVENANTS unto 

the Grantee as tenants by the entlrety.vltb the rlght of sur• 

vlvorsblp as at common law, the real e~tate described on Schedule 

A, a copy of which 1s attach~ hereto and made a pact hereof. 

Tbls conveyance Is made subject to such condltlo•••• • ··· 

restrlctlona and easements of record as •ar legally affect the • 

real estate hereby conveyed. 

Words of any gender used In thll lnatrument s~ail be 

held to include any other gender, and words ln tbe~~t~i;,~·~·!hall 
... ~ . ~----... "~·· ··~ i,4.L·~·l\ .... ~C)~ be held to include the plural vben the sense reqw~N''~ ,~'~•$. 

i •. ; ll~· • • • ·~\ ·~. ~ 
WITNESS the follovlng signatures and set til~ . ;-..:. iff}: 

•. "i •\\"·~.. •• •. _.:-;;~ •. .· ·:. --Jj~· ·~·· ..... -.. 
··i:J')·:~ .. •· •-t-/w · -t: \'(SEAL) 

Deed f. ·Jt ~f II 
Ore .. ttl~·•n• ... ~·.,•tor ·~-·~n ... ....... ~ . \: -· ... ·- ... . 
c.:~·.-:·,.=-· ..... ~ 
:.-• .. :..:.:.·. . ~. · .... · .. ·., c~. ~K 

~-·· .. 65!J • .. ; 1it1 

1,00 EXHIBIT 

I 1 a-... • .: ...... , '-~--' .... ':! ~.z;,t.•.: -----
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ALL taat cert1t• tract er parct1 of 1••• wtt• 111 fa,rottatats t••••••· 1ttag 
and bttat t• Hearr Mattstertll District, Ha••••• Coti&J, lfrtt•ta, coatatal•t 
111.1 acres, II S~GWI II p1at biiPIII datt a,rt1 Ita, 113., •••• •1 I. I. 
TaJ1or. SerwtJIP, 11' recerde• te t~e Cltrt•s Offlct of ''' Ctrc•tt Court of 
H11091P COII&ft llrtfltl, fl Plat lOll 121 ,lOt II, Plat lie I. II. ICCirdlftt to 
satd •Jat, satd 111• ts ••••ded ••• describe• 11 fe11•••a 

11&111111 It I lllllfras tPII COPIIP tl tae 111.,1f Slllt• lt11f .. l 1 lltltl, and 
~~ •••• of St. &eertt Teckera tbeace aorta 11 ••or••• tilt 1011 feet to a sta-
; ''••c• aart• 41 dtl•••• west Sit feet; taeace ••••• 41 ••••••• •••t 319 feet 

·• 1 beoc• tree •• 1 creek; t•••co 11 1 aortaeasttr1r •trectte• a1oat satd creek 
IS It lllldiPI •140 fttt, •trt er· liSt, te tat latOPSICttea tf sat• crttk wltft 1 
dltca: taeace ••••• o ••trttt, 30 al11ttt •••t tiO fttt: ••••c• touta JZ dtgrtts 
WISt 2400 ftet to I post, t~eiCI IIUt• 27 dttPIII Wtlt liJ feet to I stake; 
taeact soat• 7 degrees west 1415 fteta taeact aorta IJ ••trttl west 111 feet to 
1 red till t••• aorta II dttrttl •••' 511 fttt te t•• ••••t of •e••••••• 1t said ..... , .... 
PAIC!L II • . . . . 
ALL t~at certata strfp tr •••ct1 of 1a••• 1ocat•• ta ••••••• Co••''• Ytrgtata, 
watc~ ••• caattJt• to Ytrgtat1 £1•ctrtc ••• Po•tr Coapaa7. coatltatat 3.1 
acres '' lt11t L. w. Vt11ar• ~, a certata dtt~~•••• Rare• 11. 1130, 
record•• Ia t•• C1trk 1 1 Office of ''' Ctrc•tt Court of •••• CoaatJ. t• loot 
tl, page 401, ••••t dtlltaatt• strt' or ••reel •ftrtt• ta •••• ••••· 
PARCIL Ill 

• 

•. .. 

1 
1 
.. 
' 

ALL tbat certata lot. •••c• •• •1rce1 of 1••• wtta a11 •••r••••••t• t•ertoa and 
IDPiftlllftCtl t~tri&O IJJtrtalllllt Clltlflllt 17 ICflle atrt tP 1111 1Jfft9 lid 
b•t11 It M•lrJ Matltttrtal llstrtct, ••••••• Co•••r, ltret•ta, ••• •••• par• . -. 
ttcalarlJ dtscrt••• 11 ftl1tws: 

IE&IIIIIG at a potat ••••• It tbe tattrsectto• of twe •ttc~•• ••• ts 110 lett, 
•or• or ••••· souta of tae aort•east cor••• ef a 111.1 acre tract of laad pre• 
!ftl)J OWftld bJ tat PIPtltl Of t•e ltCOid •art ~lrttle lit• .Ill& btlll SbO•ft 
~d •••'•' as •rattrs•cttoa Dttc~es• •• a plat of '''''' ••t•• Aprt1 '· ltl•, 

aade '' E. &. Ta,lor, SurttJOP, rtcordt• t• tat C1tr''' Offtct of ''' Ctrcutt 
Court of "•••••• CoaRtJ, flrtteta. Ia Plat lot' lZ. •aet 11. •1at lo. 1, and 
satd pot•t botat t•• aort••••& coraer of tae pro''''' •••••• ceawtJtd 11d 
described; t•osce a1011 tae ltae of s. L. t•••••• sat• ltat ••••t tae ce•ter of 
a Gltc~. sout• 0 •••••••• JZ ••••ttl west 17Zt.5 fttt, •••• •• ••••• to a potat: 
tbtRCt sout• 31 •••••••• 17 atavte1 •••' to ''' •ort••r• lfat tf ''• ••• 
RtCbSOid•TIDPI,IIIOCk lat1ree• rftbt•tf•WIJe WbiC' 'II •••• I'II.Oitd; taeac• 
aloag tbt aortatrl 1tat ef tae •1• 1•••••••• ltc•ee••·t•p•a•IIIOCl latlread 
rtgftt•of••aJ tt a westarlJ •trtcttoa (II ••••• •• a 'lit rtcerdtd ta ''' aforQ• 
satd Clert•s Offtct aade '' Vt11taa ••o• lodd, Ser•a,or. ••t•• ~~••erJ 15, lt•a. 
••d• ., t~• r•••••t ,, s. L. l•t•e' ••• r. •· ~ ••• ,, '' • ,,,., •• ,~. easter• 
ltat tf tbt 118.1 ICPI tract. aerttii,Otl rtftPPt. tt, t•at 'PIItlt1J bt10II$ to 
t~t partltl tf t•t ltCII. •art atrtll, lit• JOIIt •ttll ltGD ftlt Ia I IOit,trlr 
dtrectloa fr•• ''' Jlllt tf •••••••••; taeace 11011 t•e.tllt 1tat of ''• afore­
said 111.1 acre tract, eorta Jl ••••••• east 1400 feet te tae Jttet of 
bttllllll• . 6~9 •ar•1~9 

!r.rs. \1 •~~t • 

, 
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RA~~MK~T AOR~~M~NT 
_._. ........ .., ....... ··-·-- --· --~ ... .• 

Thi~ ~ac~~~nl bqr~cm~nt, M~d~ and enteced into as of 

thl:'l 7th day <.'( .. T.lnu:u·l:, 11)07, by ant] bt!tt-lo~n Paul M·ltk Von 

Hl.ll o, "anrn!l r c l nc.1, an,l r-r .. ;. c l a Von t·tlll~ r.~cngl'8 1 arul La tslo .t. 

Lf:alg;•el, her huoh~1nJ, p:.rt.i~::t ~r thn flrat. pact, Davlc1 D. o~,lttlft 

ZUJa.1 f·;l':!&anocf nnatt: lo, hut:b.'lnd auL"l \11 fe, pac ttus of the seeol}d 

p~rt, !J, V. 'l':{nH;I'!C', •lt. c"lnii ,1.~11-! 'l'rl•nmCt, huuband Dn(] Wife, pat-

t. J •1 ~ o r t h P. l h 1 r d f"~' r t , tl .~, t ~: l a: P. r a a t tJ n u n rra:, c t I ed , par t y .o r: the 

ftJ\.U: th [";lr t:, iln\1 Ell zabeth D. 'i'r .. ~•(pe and ualmoto Gte lno Thorpe, 

::1tu~t.e(.1 noclh of StJttn P.uutt? ·:~)~ (t)ld (:hurch noacl), which tc4Ct5 

nu;a:!:-r.:r OS. ·rhP. t.)nly ma •. 1r\S r.·r •• J n~cosa-egress" from sa (.i tra•::ts. 

•Jf ltU\:.1 lO tand (t:c.•lfl !;t.\t•l ~tuUt:A> 60.) ic \•l.tt that C:QE'taln [ltlY.Jtfl 

ro~d 1ihown uta the ,lr.:,rea.lltl nu:nber.f!d map, a copy or wlllr.:h l!'J 

attl.l·~hc•i lu~c~to as Sr.:hc::Jul'! .~:. ;J:JJ...J-f Al {~ , ... ~-.. 
I'J.Zi· Acr·tifJ. iit.~•ID J~si~o·~· f, --I.L ··--=-!-.. -.. ·).,~ 

~.,U E R.,.!AS , ~ tMt" t l e: :a ··k-H~ r. •a e e g" I. a a ~ h :. ~ "h a a a W-t>t=4- • , . 
.,~V-.-:J __ . 

.. v~t:~··~ar.l·· r- -~h~rr-o,-s-e+-1 i~-p-tlu•raber htt!l b&eoft ttfMtl-4-ft-+tteens-- 1.(..~/ • 
.. '~-~ 

of t1'f'e1ri:r- yc4r.J by all c.1f ·t:h& ~t'-t-ies h?.r1!M·,-et~-tJ~-~ 

t-·• 1-·.•.!..:!.lSt'r~ft--~ l t le, ··-A-ftd-ttt.a-t-··-e 1 1-r~t t l~e~e~e cte-s-l·fe-40 · 

·:.it.abll:th ln wrltlng a nora· ~xcl•Jsive e.l~ument appurtenan't·"of 

tlgt•t-of-way for "lnqr~s~-cgres~" Lo and Ccom thelr respeellve 

.~: ;· :~. ..... -,------

prop~?t Llcs and State tJighw!ly nou .. te G06 reel led hereln ova~ upo•1· 

~ .. , ( 
·. : ._, .. :3\1 

,,: ,, r) .· "I 
, / t I 

' • t ., ,.. 4:.• • / ·' "' 

. . . , ~ · · /;,:J, .. y· iJ.· ;
1
· .-t_&'u:L'/ 

·-· : ... t.. -~·-· J ..,· ·f J •••. 
• t.J ••• 
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WliEREAS, the par\:los of tho second part are the owners 

or that cectaln tract or land containing .75 acre situated on the 

northern llne oe sald State nuute 606, being fucthor doslgnatod 

as pac~el number 84 on the aforesaid tax map, 

lfliEJlt-~AS, tho pattleG of the third part are tho owners of 

that certaln tract oC lc\nd situated ·On the northern slc5e of said 

Gtate Rou~e 606 designated as parcel 91 on the aforesaid tax Map,. 

WHEReAS, the party of tho fourth p~rt are the owners· 

of t.hat certain tract of land d .. eslgnatod on the aforesaid taJC map 

as paccel 901 

mtER~AS, the par~1e~ of t~e fifth part are the owners of 

that certain tract of land ~~slgnoted on tho aroreeald tax map as 

(larcel 90h7 

NOlf, 'tlii:!REFORE, l-II'.r~IE!lSI!:TII; 

':'hat for and in conslderatlon of the sum of ·$l.OG 'bash I\• 
ln han~ potd, and other good and valuable conslderatlon, lnelu- \~ 
:iivo ot the mutual benefits to be derived herefr:om, the.recelpt tf'J:J 
of all of whlcb ls hereby aeknowledgod by all the parties hereto, ~ 

'I 
L· ~.~ L''­

the said pattles or the f~!_~~£part, _.!econ~.J ~!.~.~, third part., ·..~.~· IJ\}j, 
~~~-·~ ... -1. ltv~ ~a.UM ~~·,-.n..._. AW~_:. . .-/:._ 

fifth partl\do hereby grant" convey,· ooAflc• 1 ·' ... ~ ·.·,'!(.;>fourth part, and .. , "-/. 
,1 • I 

. /'~Pj fa' lly each unto the ot.her, t.ha l r respective bel rs, devlseas, 

J~. successors ln interest as the •ame may appear, reciprocally, a 

e----
j}_J..:.~I 

.. ~;z:, 
.. /1 .,.,_ .. \ .. !o~-oxcluslve easement of t lght-of-way 

~~ upon and 6ccoss the sald private road, 

-~ Merly aeel!fta,e4 ~y ~ha Vlrglnla 8C~,. 

-2-

'--" 

Cor ingress-egress over ~~ 
a park ef-ithleh was f~-· .#f.'\V' •. .. , ... ., . . 
Nl9hway ~opart11ant as jj 

t.f ·• 

•• 

' ~ ~\\' 
(-~~ ·, '1 ... 

. _,.,::.:.. "-- .. . , ,, 
y.l.:f_· 

. , . , ... : ;. 
--~-J.~...:.... .-. ~ r' -· ;·c!) . "'.. . 1.J·J ·' '; ,-: '.t .. t•, 104 ... · . 
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- • • - - - • • , c.;. .... '~ & .... 1:. ,. .... ,; P.ez 

Roatc see, as the same runs north from Vtrglnla State Highway 

Route 60G Into two segrnents, ln order to provide access to and 

'-" 

~· .• 

Witnoss the following signatures and sealst 
.:··,~~ 

~~~~iL~~~-4-U,....a~----,- (SSAr,) ,,;·4-1..! 

(SII\t.) 

-3-. 
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STATE OF VIRGINIA 

Cl'rr/COUN'l'Y' OF "J/tt•a,·~•-< ,... 1 to-wlta 
--......~.-..--·~~ .. ~ .... -~-

'l'he fore?-olng instrum'!nL was acknowledged before rna t~Ja ... :.~ .. 
..;.'?.~ day of -;}cSJ'f4c.~•~t:: ------' 1907, by Paul 1-iark vq·n Jtllle'~~~. 
U .l m C!!'ll ... r 1 e d • 1 v .·· . ~·· • ..... ··.. •. . . ·. '' .. .. : .,·:.,. • ••• • ·11 • .. ' • ... ,. ~· . ··' . . , . 

:0 ~,· ... ••·• . • • :·· . . .·· , .~:. · .. 
·~-~~:: .... '·J· • k i ~':t • ~' ~ ~ ; .. I • 

/,-'~ ~ ;. ....... -:"", ~ r:.: •• / J:l-? ;...( I :>\'··)~''' ._.·.· . 
(C~ ~,. c,-A4 , ... ,-- ,_, .. , .... ~':'-·., ..... ,.; •• ' --····· --·-·:-t---~ ~~ ••otary PuiS c ......... · ..• \' 

~····: . ····· 

· ..... 

My commission explresa 
./·"~ ,~8; ,,,, 

S~ATR OF PENNSYLVANIA 

CI'l'lt'/COUWrY OF ~"'";i_ '' J-·-··' to-Wit: I 

~-~The fo~~ olng instrument was acknowledged before mo this 
""'!jl 4ay of \.. ("" ;t.• '•'-' ~~-· , 1987, by HarIa Von Mille 
Lengyel an~~ azs1o-jiiLen9Yer;-husband and wlfe. 

My commlaslon explrest .. 
. . . . . . . . ... ~. . . .·· . 

~ • '! ;. • .. •. . ... . . '' 
-~-_...,.~... • . 
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SOIL FEASIBILITY STUDY 

75± acres located on the north side of Route 606 at the intersection 
of Route 628, Hanover County, Virginia 

SCOPE Ol STUDY 

This study was designed to determine the suitability of the soils of 

this tract for use as septic tank drainfield sites. It is acknowledged 

that soil scientists may disagree as to the suitability of lands for use 

with septic tank drainfields. It is acknowledged that the local health 

department may approve sites that this writer does not believe to be 

suitable and may disapprove sites that this writer believes to be 

suitable, since suitability in many marginal areas is a matter of judgment 

and experts may have an honest difference of opinion. 

IN NO EVENT SHALL TIM P. SEXTON, INC. , ITS AGENTS OR EMPLOYEES BE 

LIABLE lOR LOSS or PROFITS OR OTHER SPECIAL, INDIRECT OR CONSEQUENTIAL 

DAMAGES ARISING AS A RESULT or THIS REPORT OR THE WORK PERlORMED BY TIM P. 

SEXTON, INC. , ITS AGENTS AND EMPLOYEES, WHICH IS THE SUBJECT Ol ·THIS REPORT. 

The soil feasibility map was prepared usins information provided by 

the client and is intended for use as a preliminary planning and 

decision-malting tool. The soil feasibility .study is not suited for deta.iled 

drainfield locations and determinations. 

Detailed on-site investigations should be performed when tentative 

lot lines have been established and preliminary ensineerins s~ins is 

completed. This will assure that each lot bas a sufficient amount of 

soils to meet the local health department's requirements for use as septic 

tank drainfield sites. 
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The soil feasibility map was prepared from a detailed soils map using 

a 1" to 500' aerial photograph obtained from the Virginia Department of 

Transportation. The soil feasibility map and accompanying air photo are 

being maintained in the files of Tim P. Sexton, Inc. 

Recommendations pertaining to septic tank drainfields are based on 

the soil's physical characteristics and the current rules and regulations 

of the State Department of Health relative to septic tank drainfield 

suitability. These guidelines are subject to periodic change by the State 

and local health departments. · 

SEPTIC TANK DRAINFIELD SUITABILITY 

Soil Feasibility Group #1 

The soils of this feasibility group are deep and well drained. They 

have developed from sandy and loamy sediments of the Coastal Plain 

Physiographic Province and are rat~d !!!£ to sood for use as septic tank 

drainfield sites. 

The subsoil and substratum horizons of these soils consist of sandy 

·clay loam to light clay loam materials which have moderate permeability 

rates. Depths to seasonal water tables are greater than 45" below the 

surface, and septic tank drainfields are normally installed at depths of 

24" to 30". 

These soils normally meet the local health department's requirements 

for septic tank drainfield sites without serious problems when wells and 

septic tanks are used on lots which contain ~pproximately 1 acre of the 

soils of this feasibility unit. 

Soil Feasibility Group #2 

-The soils of this feasibility group are deep and well drained. 

They have developed from loamy sediments of the Coastal Plain Physiographic 
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Province and are rated !!!£ for use as septic tank drainfield sites. 

The subsoil and substratum horizons of these soils consist of clay loam 

v' to clay materials which have slow permeability rates. Depths to seasonal 

water tables are at 36" to greate~ than 45" below the surface, and septic 

tank drainfields are normally installed at 18" to 20". 

These soils do not always meet the local health department's require­

ments for septic tank drainfield sites because of anticipated slow 

permeability rates. 

When sewage disposal systems are located within this feasibility unit, 

they are usually considerably larger than normal to compensate for the 

slower permeability rates. 

These soils can usually be developed on lots which contain approximately 

2 to 3 acres of the soils of this feasibility unit when wells and septic 

tanks are used. 

Soil Feasibility Group #3 

The soils of this feasibility group occupy steep side slopes adjacent 

to drainageways and swales and, in some places, have been subjected to 

severe gullying and erosion. They have developed from stratified sediments 

of the Coastal Plain Physiographic Province, are very complex, and have 

great variability over short horizontal and vertical distances. These 

soils are rated marginal for use as septic tank drainfield sites. 

The subsoil and substratum horizons of these soils range from sandy 

clay loam to heavy clay materials which have slow permeability rates. 

These soils do not always meet the local health department's require­

ments for septic tank drainfield sites because of steep side slopes, gull~ing, 

and great variability within the subsoils. 

It is likely that an occasional dra~nfield site may be located within 

this feasibility unit; however, extensive evaluation will be necessary before 

;_§ 
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any drainfield areas can be established. 

Because of the variability within the subsoils of this feasibility unit, 

greater fluctuations may be anticipated when detailed soils investigations 

are conducted. 

Soil Feasibility Group #4 

The soils of this feasibility group are deep and moderately well drained. 

They have developed from loamy sedim~ts of the Coastal Plain Physiographic 

Province and are rated marginally~to poorly suited for use as septic tank 

drainfield sites. 

The subsoil and substratum horizons of these soils consist of clay 

materials which have slow permeability rates. Depths to seasonal water 

tables range from 24" to 30" below the surface. 

slow permeability rates and seasonal high water tables. 

For development purposes, the soils of this feasibility unit should 

be discounted for use as septic tank drainfields. 

Soil Feasibility Group #S 

The soils of this feasibility group are deep and moderately well to 

somewhat poorly drained. They occupy drainageways and swales that have 

developed from nearby Coastal Plain areas. These soils have seasonal big~ 

water tables at or near the surface during portions of the y.-r and, in 

some areas, may be subject to periodic ponding. The soils of this feasibility 

group are poorly suited for use as septic tank drainfield sites and are not 

recommended for development as homesites using septic tank dratnfields. 
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COMMENTS 

Detailed evaluations of Soil Feasibility Groups #1, #2, and #3 may 

yield the number of drainfield sites needed to develop this p~operty on 

large tracts; however, final drainfield locations in Feasibility Group #3 

is speculative and great flexibility in final lot line establishment will 

be required to maximize the yield. 

The property was evaluated in May, 1991. 

Respectfully submitted, 

~r.:'~ 
TiiD P. Sexton 
Soil Scientist 

# •• 
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SOIL SUITABILITY TERMINOLOGY AND DEFINITIONS 

septic tank drainfield use rated as: 

* GQod - Soils rated good for septic tank drainfield use are deep and well-drained. 
Tie subsoil and substratum horizons of these soils consist of sandy loams to 

J loamY sands in Texture Groups I and II according to the State Health Department's 
regulations and have permeability rates which will meet the local health 
department's requirements for use as septic tank drainfield sites without 
problems. 

*Fair- Soils rated as fair for septic tank drainfield use are normally deep. and 
;;ri-drained and have some minor problems related to the location or installation 
of drainfield systems. The problems may be related to topography, the depth of 
installation, the homesite location, floor and plumbing elevations, etc. The 
subsoil and substratum horizons of these soils may have textures of sandy clay · 
1oams to clay loams which fall into Texture Groups II and III of the State Health 
Department's regulations, or they can have sandy loam to loamy sand subsoils with 
shallow water tables and fall into Texture Groups I or II. When planning is done 
to compensate for these minor problems, these soils can normally be used for drain­
field sites and will normally meet the local health department's requirements. 

t Marginal - Soils rated as marginal for drainfield use usually have some serious 
soil-related problems which may materially influence their use for drainfield 
sites. The subsoil and substratum horizons of these soils may be clay loam to 
clay textures and fall into Texture Groups III and IV of the State Health 
Department's regulations; or these soils could have a sandy clay loam subsoil, 
seasonal high water tables at less than 32", and/or fall into Texture Groups II 
or III. Careful study and plannina of these areas is necessary in order to obtain 
the local health department's approval for drainfield sites in these soils because 
of slow permeability rates or seasonal hiah-water tables at depths of 24" to 32". 
These soils require extensive evaluation and may result in alternative drainfield 
systems being. designed in order to attempt to obtain drainfield per.mits. 

* ~ - Soils rated poorly suited for drainfield use have major problems associated 
with them, such as seasonal water tables at depths of less than 24", impermeable 
clays which fall into Texture Group IV of the State Health Department's 
regulations, or are subject to periodic pondina or flooding. The soils in this 
feasibility group are not recommended for development as homesites utilizina 
septic tank drainfields. 

While these are the principal terms used in definina drainfield suitabliity, 
the soils are frequently ratedbetweenthese defined aroups. The term used first 
in the sequence is the more important. For example, a soil rated f!!t to marsinal 
would be better suited for a drainfield than a soil rated marsinal to !!!£• 

These definitions represent our current evaluation of how soils should be used 
for septic tank drainfield sites and follow the State Health Department's Sewaae 
Handling and Disposal Regulations and Guidelin... However, they do not necessarily 
represent the-vay each individual health department within the State ia applyina 
aoil science to the approval of bamesites for drainfield use. 
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LEGEND 

Road 

Property Line -----
Soil Boundary 6 Symbol. Ci:/ 
Gravelly • • 

Drainageways & Streams ---··-.-.-

Lakes & Ponds CwJ 
Marsh or Swamp 

Spring ~ 

Rock Outcrops tl w'y 

Railroad 

Woods road -....... ...._.,.--or driveway '-

Overhead power 
line 

Severe gullying 

Borrow pit B.P. 



Tim P. SextoiL IDe. 
loll. Lad u.e Co1l8altalda 
r.o.IOX tSS. CH£STEIFIELO, WtCNA 2JISZ 

(104) 1'f0.011t 

~ 091-1000. IJ~ acres, Hanover County. Va. 
8 8 SHEET NO. ____ .....;.... __ ___;;......_ OF ___ ;....... __ _ 
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THII D!ID, Made February S,· 1991, by and between MARY 
JAMI TRIHHIR. 1/k/a Mery Jane tucker Trt•aer, wldow, herein 
called drantor, and HUIII! C, HINTZ and PAMELA M, MIHTI, 
hu•band and vl!e, htreln.called-aiiita••· -----, ...... , .. • 

1UTIIIIIITHt 

That In eonelderatlon of ~en Dollar• ($10.00) and other 1 \ 
valuable conelderatlon, the recel't of which 11 hereby 
acknovled9ed, the Grantor hereby grantl and c:on•er• with 
General Warranty and vlth'lnglleh Co•enant• of title ••cept ae 
herel"after 1et fortH unto the Grant•••• al tenant• by the 
entlretlel with the right of •ur•l•orehlp •• at eoaaon law, 
the foliO"lnt de1crlbed real ••tatet 

1\LL tltat certain lot, piece or parcel of lind, vlth llU 
l•prove•ente thereon and appurtenance• thereto belontlng, 
lyln9 end b4ln9 In C:<l! :·~~Diatrtrt, •••••ec CnPn•v· 1 Vlrtlnla, eontalnlng y.o ani irontln9 along .._ 
northertt lint of Vlrt l • Route 101 and aore · 
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particularly de1crlbed •• followlt 

Coa•enclnt at a point •arkl, the center tlne of Vlrtlnla 
State Route 606 which point • appro•laatelr 115' Baet of 
the center tint of Ylrglnla ltate Route 121t thence H 14 
de9reee 56 alnutaa 51 aeoonda a 1121.11' to a rod aarklng 
the eoutlttrm~oet llne of property now or loraerlr own .. 
by lealt thence M 13 .. greea OS alnute1 32 eecoftd .a 
300.96' along a fence to a pipe found ln the 1outhern 
atne of propertf now=or fo~erly owned br 1ea11 thence 1 
12 ~egree1 02 • nutee 12 eeeoftde W 1093.91' to • concrete 
•onuaent at • fenee eorne~r thence I 17 degr••• J1 
alnutee 22 ••conde W 112.19' to a·potnt appro•laatetr . 
l.SI' froa the eorne~ of a two-etorr fr••• dvetllntt 
thence I 2 devr••• lS •lnutee 42 11conda w 11. 54'· to a 
point ln t11e center llne·ol Vlrglnla State Route IOit 
thenc~ veetvardlf alonv the center line of eald road wlth 
a cur•• t~ the left, eald eur•• ha•lng a radlu1 of 
525.00' and a lentth of 40. 38' to a polnt.t thence alon9 a 
curwe to the left, eald aur•• ha•lng a radlua of 1420,11 
feet and a length of 221.31' to a point ln the center of 
1ald roadt thence I II degree• 30 •lnutee SS eeconda W 
14.24' to the polet ia ceater of 1ald road, the point of 
eoaaenc .. ent. . • 

IlliG • part of a 31 aere, 80rl or 1•••• .parcel con••r•d 
to Marr Jane Tueker 7rl .. er bf deed froa ldward •· 
ll•pklne, Jr., lpeelal C~•leeloner, 4att4 luguet 14, 
1961, and recorded &~uat 24, 1911, In De .. aoo• 209 at 
Pet• 612 tn the Cler• • office of the Clrcult court of 
nanow•r county, Ylrtlnla. If deed of record ln Deed loo• 
209,~ page 615, Harr ~ane ~ueker ~rl•••r and lhlrler Y. 
Trl•••r, Jr., her huaband, con•ered unto lhlrler Y. 
Trl•aer, Jr., an undlwlded one-hall lntereet ln the 
aforeaald propertr, aubjeet to the dower of Marta 1. 
Tucker, widow of It! Geort• ~uo•er. the aal4 lhlrler Y. 
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Trl•••r, Jr., Ca/k/a lhirtei Ylrtlnul ~rl••er, Jr.), dled 
teetate on Augutt 14, 1919, and bJ ht• Will probated tn 
Wilt Boo~ ll, page 598, de•lted the re1t, reeldue and 
r-.Malnder of hle eetate (real, pertonal or •lxed), 
lnetudlnq hls one-half undivided lntereet In the property 
~equlr•d In De•d Boo~ 209, page 115, to hll widow, the 
•aid Mary Jane Trl••er. 

~D ALSO I!INO a part of a 4 aere, aore or la••• parcel 
eonveyed to Shlrter v. ~rlaaer, Jr. and Mary Jane 
Trl••er, hll wtfe, •• tenant• by the enttr,ty with the 
rl9ht of •urvtvor•hlp, bf deed froa Ja•e• A. Rawll, Jr., 
tln9te, deted Nove•ber 9, 1911, reeorded Nove•ber 21, 
1961, In Deed Book 211 page 193. The eald Shirley v. 
Trt•aer, Jr. hal 1lneJ died, and by operation of law, hie 
widow·, Mary Jane ~rla•er (a/k/a Herr Jane Tueker Trlaaer) 
aequlred tltte to thll portion of the propertr. 

Thl• eon•eyane• te aade eubjeet to reeorded eondltlon1, 
re1trletlon1, and eat .. entl affeetlnt the property hereby 
eonv1yed. 

WITN!SI the follovlnt lltnature and leah 

STATI or VIRGINIA, 

.a(~i.&llhz.,.·•~.~."';:a:•.,., __ of \\h;•·.a•• , to-witt 

The for~g~lnt ln1truaent wa1 acknovledted before •e thla 
~ _ dar of: '&\nsa;'~ , 1991, bf Mart Jane Trlaaer 
Ti7ii1iAary Jane Tue er r •••r), widow. 

~L\t~t<t.YL•'O$ 
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.CDIIUAI'IIII 01 PMCIU. 

PLAT OF lWO PARCELS OF 
LAND LOCATED ON THE NORTH 
SIDE OF STATE ROUTE 606 
IN THE COLD HARBOR DISTRICT 
HANOVER COUNTY. VIRGINIA. ·~!OIT 011«111 ...... , c. l8nl 

liD PMEI.A 11A. lOTI• 
DUD lOOK 141 PAGE 7ft 
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W•Lt.IAt,• T B'..:'ll'"'~ 
~UI(':I(Air.P,tiPIV r"l~fnt~f 

sr~:rarrr~r. e q, ... n. ru 
COUNTY A TT.,~PlEV 

· R'~"A"" S GILL•c;. Jn 
A':tll IUI(l r'\l~fnlt"f 

R J Kt,l)r z. Jn 
•'f""v orsrnH:r 

AuonFv M SrA•IlEY. Jn 
F'FAVEUt\AU Dl~frncT 

EL rou J WADE. sn. 
COLD wanAOA orsrnter 

Mr. William Goodfellow 

HANOVER COUNTY 
P 0 BOX 470 

J.IANOVEn. VIRGINIA 23069·0470 

September 3, 1992 

Goodfellow, Jalbert, Beard & Associates 
Post Office Box 539 
Mechanicsville, Virginia 23111 

RE: Division Status of Tax Parcel 85-86 

'Dear Sir: 

In response to your request of August 21, 1992 1 the above­
referenced tax parcel containing 10 acres, owned by . 
H. c. and Pamela Mentz, is not eligible for division as represented 
by your submit~ed plat (copy attached). 

Accordin9 to a deed recorded February 22, 1991, in Deed 
Book 849, Page 726, Parcel 85-86 is the first division of 
Parcel 85-868 which is-the remainder of a 32± acre parcel. 

After review by the staff it is agreed that Mr. Mentz, who 
owns Tax Parcel 85-89 containing 122.50 acres which joins 
Parcel 85-86, will be allowed to add on 7.422 acres which is 
represented as Parcel B on your submitted plat, thereby creatin9 a 

·new 129± acre parcel. 

The remaining 2.578 acre parcel which is shown as Parcel A 
will be considered a first division of the entire parcel. Please 
for9ive the delay in my response to your request, however, if I can 
be of any further assistance, please do not hesitate to phone ma at 
730-6171. 

/h9/johnson 
cc: David Auerbach 

Sincerely, 

I· nJ\ ~ ~. '~ ~ . 
w. R. ohnson, • 
Zoning Administrator 
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aOMiffCO '"' f'RAC fiCIIflf 
YIACJINfA 

OtlfiiCT 0" COI.Ufi81A 

TO 

CHARLES J. MCCALL 
A"'OINI" &Ts.&W 

51CM WIST VILLAGI OlEIN DRr\'1 
IU1TB 101 

MIDLO'nftAN. vt~cn .. "L\2S111-4111 

lepteabe~ 3, 11t2 

!JA PAl Alp HJGULAB MAIL 
Jetfr•Y zwerd11nt, llqui:e 
zwerdlinf, Oppleaan and racLoaco 
At~ocaeya ac Law 
seze Moauaeot Aveoue 
Richaond, Virginia 23238 

Rea Pyrpbett o# Opt Old SbvrsA TAYCEft 

P.S2 

EXHIBIT 
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P~io~ to our r•a•n~ telephone confe~eaGt, •7 alien~ ~•que•ted 
tha~ I aakt a ~•cord o~ •om• of ~b• even~• tha\ oovur~cd to d•lay 
the closlftf. !h4refo~e, t sw •~111 sending yo~ a·l•~~•x ~haC was 
d1o~a~ed P~io~ ~o oa~ ~a1k. 

'thia eoatrac:r. oe •ale ha• eDeoute~•• nuael'oua delay• in 
tryiDI to te~ it clo1ed. Hoptt~lly, we caa b~iftt tbia to a close 
••~ly nex~ weeJc. 

As you •~• ava~•. tou~ c:lieat ••••~~J.secl aa4 clll~t ~t.u~ecl 
·~rea tOE ~be aale ot tbe p~ope~~7, iDdicatiD9 ~ba~ tbe 

·:: a:~y waa aultdivided 1ato a ta~c:el A ot 2.171 ac:xea, aecl a 
·el B of 7.&22 aa~••· A copy ot the plat tbac be ueed, dateJ 
··a~y t, 1tt1 aacl Pl'tpa&-ed by Ooodtellow, -Talben, lea~d & 
-1•~••• Ine. of Ktahaai~sville, Vl~tiaia, i• enclosed. 

The t.lt1e toliay, howev t'zo, zoetleo~• ~ba~ t.l\e p&-op•I'CY wea~ t.c;, 
:aco~4 4S a p~ael oa tea a~Z'••, and no~ •• •azo•l• A and 1, aa 
above desa~ibet. 1•1• a181'epl'e8efttat1oa of ~·· aba~aat•~ ol the 
pxoper1:.y, vlliab ••• di•c:ovezocl tbi'OUtb a ~i~le exa•inac:Loa, ·has 
oaueed conaiderab1e dilfioul~1•• aa4 delay to av olleac. He bad 
acbeduled va~iou• coat~acto~• to ooa•eaoe WOE~ ~ouc tea day• ato. 
ia aat.iolpatioD t.ba~ t.be cloelnt would ooou.: lD aa expedi tecl 
••aae~. A• you a~ aware, be ba• expeaded oonaite~.-1• e!f~~~ in 
•••11at vitb •b• va~iou• coun~y au~bol'l•i•• ~• oa~ a ~i~l· ~ct 
whiob il ~••117 tae obligat1oa of you~ c11eD~ uade~ ~~· e 

ID tile c:ouzt•• ol p~epA.,.tni !o~ o1o•lat, ay el.ieas· ~c . · · 
1fl111aa Cl\:~4fe11ow, who p .•. ;4c-~t clae alto't ·&-efe~eDGe41 pl· ·. ~ -~ 
aakec1 ~OJ:' an up4ate4 suney. cc .•. s•queacly, Goodfellow upaa· :.he 
!Ju"ey ucl failed ~, cb•ok -.:n• ~\lillie reao~•• taefo•• J.at~. :;iAI 
~~•& cae pa~a•l• v•~• divided ~• repreaeoted 1a tbe pla~ .ad by 
ycur ~lieDt. Aft'r it was ~t-.-;•.aeh~ ~o HI' • .,oc .· a1lov' • at,tefttion, 

.···~ 
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y;A tAl AHp BIGYLAR HAIL 
Ja~f~tY lvecd11o;, Eaquire 
zwe~«1Lnt, Oppleaan and Pacio~co 
Septe•ber 3, 19'2 
•• ,. 2 

ht ~ub•itted • rtqQtl' on Autu•~ 21, lttZ ~eta~4int tbe b\lil~able 
1~a~u1 o~ thl Meftt& property. That J:tquea~ was con:t1rae4 by 
corre•pond•ftce dated Autu•~ 2t, 1Jf2 f~o• w. laadolpb, 3r., Zoftinq 
Acl•inist.rat.or of Hanover coun1:y, to Mr. Gooclftllow (copy enclo••d). 

ly oorr••pondtnet 4atad Septt•b•~ 3, 1tt2 !~oa w. R. Johnson, 
J~., Zonint Adainia~~•~o~, eo Mr. Goodfellow, K~. ;oo4~e11ow wa• 
adviaed tha~ ~be sub1eut property, that ia ~h• ~•A aa~••· • ••• i• 
no~ eliti~le to~ 41v11iOn •• ~•P~•••n~ed by you~ aubai~~•4 plat 

· C oopy ·~~aobecl)... (Copy anc 1o•ed. ) 'l'h• ~espoftse did sug9est a wa)' 
in wbich tbe problea ooul.S be reaolvecl. Tbe~elo~e, % would 
app~eoia~• you~ P~IPI~lft9 the deed aa exped1~1o~a1y aa poaaible •o 
~hac ~h11 matter caD be resolved and we can oloae oD tbia p~op•~~y. 

Retardint aDo~•~ ou~•~andiDt 1\e•, you 8U11•8~ecl tba~ % give 
your client a fitu~t rtta~dint tbe othe~ teraite questiona. %D ou~ 
previous telepboDt aonve~aation•, I had adviaed rou ~ba~ we would 
no longer reqyeet it••• 1 and 2 contaiDe4 ln ~h• A~tu•' 21. 1992 
eatiaate fro• IDCOI'I luil<l•~• · ( c:opy eDclo•t4). !be ~••a1nint 
it•••, tba~ 18, i'••• l, 4, s. and 6, caa be ~•pa1~e4 for $41S.ee. 
HY oliaa~ :1.8 williDI to re•olve Uil pa&-t.iaula~ queat.ioa ~Y 
receivint a o~td£c of S3te.ee at clo•ing, •• of!•~•• by you iD ou~ 
telepboDe coDvtrlatlon this a!ternooft, iD a4di•ioD to the c:~edi• of 
S41e.ee be1n9 tbe es~1••~• DY rou~ Squa~• fo~ •b• ~·~•ite 
"~ .. ~ .... ,. 

As X have p~eviou•ly iadioat•d, ay clieat waA~• O~kin to do 
tbe ~•~alt• traataent wo~k. He will onlr ~•cu••t th• cre4i~ of 
ltlt.te froa you~ oliiD' ~o~ this i~••· rinally, r•ta~diDI the 
rtaaiftiDI iteaa on the lnoore Builders' tl~iaate, •Y ellen~ vl•h•• 
\O 4o ~h• work bia•el! and doea no~ wiab to bave N~. Meatz perto~• 
any of tilt wo~k o~ have anyoa• oa bi• behal! ••~fon tbe •o~k, 
sinae ~1• ie bisto~ica1 p~ope~ty aad be 18 ••~ aoaoe~a•4 about 
tbe quality ot \be ~•P•i~ wo~k. 

% aa no~ •••~• tba& there ••• aay o~aeR ou&•~an4lag i~••• in 
o~d•~ ~o olo•• ~bia ••~tee. If ~ft•~• •~•, % would apprecia~• you~ 
b~1DtiDI thea ~o •r a~tea~ion s.aaetia~ely. ••• oal· · ha• ·~ :lieD~ 
lo8t. valuable ~iae becsau•• of tbe upc:oaiat wint•~ , •• a~lle&-, but be 
al•o baa bttD aaavht up 1n tbe J:iPtl• eff•o• ot tbe l'toent 
h~~l'loana. 'l'be pC"ic:e• of .,~i1cSiA9 •ate2ia1• bave alceadyo ••••lat.ec· 
••- aucb •• •••· tlli• app••~•4 oa tile ••" •·•· ctaaaa•l I •••• la·· 
Ditta•. 
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VIRGINIA: 

H. C. MENTZ 
and 

IN THE CIRCUIT COURT OF HANOVER COUNTY 

PAMELA M. MENTZ, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiffs, 
v. Case No. 425-94 

COUNTY OF HANOVER, 

Defendants. 

HANOVER COUNTY'S RESPONSE TO 
PLAINTIFFS' FIRST REQUEST FOR ADMISSIONS 

Defendant County of Hanover, Virqinia (the ncounty"), by 

counsel, in answer to Plaintiffs' First Requests for Admission 

states as follows: 

1. The County admits that Exhibit 1 to the Request for 

Admissions is a true and accurat~ copy of a letter from Andrew J. 

Ellis, Jr. to Keith Thompson dated March 29, 1993. 

2. The county admits that Exhibit 2 to this Request for 

Adm·issions is a true and accurate copy of a cover sheet and a draft 

deed telecopied from Andrew Ellis, Jr. to Keith Thompson on 

March 31, 1993. 

3. The County admits that Exhibit 3 to this request for 

Admissions is a true and accurate copy of a letter dated March 31, 

1993 from Charles J. McCall to Andrew J. Ellis, Jr., a copy of 

which is included in the County file; however, the County is 

without knowledge as to the original of this letter, its delivery 

to the addressee, or any other specifics regardinq this letter. 

4. The county admits that Exhibit 4 to the Request for 

Admissions is a true and accurate copy of a public notice issued by 
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w. R. Johnson, Jr., Zoning Administrator for Hanover County, Board 

of Zoning Appeals, referencing a Tuesday, August 11, 1992 public 

hearing. 

s. The County admits that Exhibit 5 to the Request for 

Admissions is a true and accurate copy of a telefax from Ted and 

Pam Mentz to w. R. Johnson, Jr. dated 8/11/92 referencing the 

Auerbach variance. 

6. The County admits ~hat Exhibit 6 to the Request for 

Admissions is a true and accurate copy of a letter from w. R. 

Johnson, Jr. to David Auerbach dated Auqust 18, 1992. 

7. The County admits that Exhibit 7 to the Request for 

Admissions is a true and accurate copy of a letter from w. R. 

Johnson, Jr. to Mr. William Goodfellow dated September 3, 1992. 

s. Th~ county admits that. Exhibit 8 to the Request for 

Admissions is a true and accurate copy of a letter from William F. 

Goodfellow to w. R. Johnson, Jr. dated June 21, 1993. 

9. The county aclmi~s that Exhibit 9 to the Request for 

Admissions is a true and accurate copy of a letter from W. Randolph 

Johnson, Jr. to William F. Goodfellow dated June 22, 1993. 

10. The County admits that Exhibit 10 to the Request for 

Admissions is a true and accurate copy of a letter from Charles J. 

McCall to Jeffrey zwerdling dated September 3, 1992, a copy of 

which is included in the county file1 however, the County is 

without knowledge as to the original of this letter, its delivery 

to the addressee, or any other specifics regarding this letter. 
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11. The county denies that Exhibit 11 to the Request .for 

Admissions is a true and accurate copy of a handwritten memo from 

Joann Morgan to Bill Johnson dated 4/13. The County admits that 

Exhibit 11 to the Request for Admissions is a true and accurate 

copy of a handwritten memorandum from John Hodges to Bill Johnson 

dated April 13. 

12. The county admits that Exhibit 12 to the Request for 

Admissions is a true and accurate copy of a letter from Michael E. 

Crescenzo, Deput1 Director of Planning for Hanover County, to David 

Auerbach dated September 15, 1992. 

13. The county admits that Exhibit 13 to the Request for 

Admissions is a true and accurate copy of a letter from Michael E. 

Crescenzo to Charles s. Gittings dated July 22, 1994. 

14. The County admits that Exhibit 14 to the Request for 

Admissions is a true and accurate copy of a letter from Michael E. 

Crescenzo to Charles s. Gittings dated September 8, 1994. 

15. The County admits that Exhibit 15 to the Request for 

Admissions is a true and accurate copy of a letter from Charles J. 

McCall to John Hodges dated Auqust 30, 1993. 

16. The county admits that Exhibit 16 to the Request for 

Admissions is a true and accurate copy of a letter from Charles J .• 

McCall to William F. Goodfellow dated September 8, 1993, a copy of 

which is included in the county file; however, the county is 

without knowledge as to the oriqinal of this letter, its delivery 

to the addressee, or any other specifics reqarding this letter. 
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17. The County admits that Exhibit ~7 to the Request ·for 

Admissions is a true and accurate copy of a letter from Charles J. 

McCall to Andrew J. Ellis, Jr. dated March 31, 1993, a copy of 

which is included. in the County file; however, the County is 

without knowledge as to the original of this letter, its delivery 

to the addressee, or any other specifics regarding this letter. 

18. The County admits that Exhibit 18 to this Request for 

Admissions is a true and accurate copy of a plan labeled 

"
1 Pre·liminary Plan 1 , Mentz Property11 dated May 10, 1994. 

19. The County admits that Exhibit 19 to the Request for 

Admissions is a true and accurate copy of a letter from Roland 

Pitts and Duke Price to Keith Thompson dated September 19, 1994. 

20. The County admits that Exhibit 20 to the Request for 

Admissions is a true and accurate copy of a letter from John H. 

Hodges, Director of Planning for Hanover County, to William F. 

Goodfellow dated August 30, 1993. 

21. The County admits that Exhibit 21 to the Request for 

Admissions is a true and accu~ate copy of a memorandum from John H. 

Hodges to J. Reith Thompson, Principal Planner at Hanover county, 

dated October 29, 1993. 

22. The County admits that Exhibit 22 to the Request for 

Admissions is a true and accurate copy of an attested deed recorded 

April 2, 1993. 

23. The county admits that Exhibit 23 to the Request for 

Admissions is a true and accurate copy of the plat referred to in 
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the deed described in Request No. 22 and recorded at Plat Book 35 

at page 69. 

24. The county admits that Exhibit 24 to this Request for 

Admissions is a true and accurate copy of a draft deed with the 

handwritten notes of David Auerbach statinq "John: 85-86. = TP# for 

property being divided 85-89 = TP# for property being added to 

Thanks Again + Again! Dave". 

25. The County admits that Exhibit 24 to the Request for 

Admissions is a true and accurate copy of a draft deed with the 

handwritten notes of John Hodges statinq 117.422 acres (Parcel B) 

shall be added to DB 659 Pg 707 as an 'add on not for the purposes 

of creating additional building lots'." 

26. The County admits that Exhibit 25 to the Request for 

Admissions is a true and accurate copy of a letter from w. R. 

Johnson, Jr. to David Auerbach dated Auqust 18, 1992. 

27. The county admits that Exhibit 26 to the Request for 

Admissions is a true and accurate copy of a memorandum from w. R. 

Johnson, Jr. to the Hanover County Board of Zoninq Appeals dated 

May 4, 1993. 

28. The county admits that Exhibi't 27 to the Request for 

Admissions is a true and accurate copy of an application for a 

hearing before the Hanover county Board of Zoning Appeals for a 

variance submitted by David Auerbach and Susan Ortmann. 

29. The County does not admit or deny the accuracy of Exhibit 

28 because it is without information as to the oriqin or accuracy 

of a copy .of a document purported to be a memorandum from Paul 
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Jalbert dated April 20, 1993 titled "Prop~rty Line Between Janice 

Williams and David Auerbach and His Wife, susan Ortmann." 

30. The County admits that Exhibit 29 to the Request for 

Admissions is a true and accurate copy of a tax card on 2.548 acres 

owned by David Auerbach and Susan Ortmann. 

31. The County admits that Exhibit 30 to the Request for 

Admissions is a true and accurate Qopy of a letter from the Hanover 

County Assessor's Office to Hubert c. and Pamela M. Mentz dated 

March 19, 1993. 

32. The County admits that Exhibit 31 to this Request for 

Admissions is a true and accurate copy of a plat of a parcel of 

land labelled as containing 2.035 acres north of Route 606 dated 

Auqust 20, 1993, a copy of which is included in the County file; 

however, the County is without knowledge as to th• original of this 

plat, or any other specifics regarding this plat. 

33. The County admits that Exhibit 32 to this Request for 

Admissions is a true and accurate copy of a building permit for 

David Auerbach and susan Ortmann. 

34. The county admits that Exhibit 33 to the Request for 

Admissions is a true and accurate copy of a tax card on 2.035 acres 

owned by H. c. Mentz and Pamela M. Mentz. 

35. The County admits that Exhibit 34 to the Request for 

Admissions is a true and accurate copy of a portion of a tax map 

reflecting tax parcels in Hanover County. 
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36. The county ·admits that Exhibit 35 to the Request ·for 

Admissions is a true and accurate copy of a portion of a tax map 

reflecting tax parcels in Hanover County. 

37. The county admits that Exhibit 36 to the Request for 

Admissions is a true and accurate copy of a tax card on 102.422 

acres owned by H. c. Mentz and Pamela M. Mentz. 

38. The county admits that _Exhibit 37 to the Request for 

Admissions is a true and accurate copy of a tax card on 27.45 acres 

owned by H. c. Mentz and Pamela M. Mentz. 

39. The county denies that Exhibit 38 to this Request for 

Admissions is a true and accurate copy of a "Final/Streamline 

Subdivision Plan" dated 6/27/94 with a handwritten note at the 

bottom stating "Public water and sewer are not affected. 11 The 

County admits that Exhibit 38 to this Request for Admissions is a 

copy of a cover sheet for a "Final/Streamline Subdivision Plan." 

40. The County denies that Exhibit 39 to this Request for 

Admissions is a true and accurate copy of a map titled "'Mentz' 

Subdivision. •• The County admits that Exhibit 39 to this Request 

for Admissions is a copy of· a map with a handwritten label, 

"'Mentz' Subdivision." 

·41. The County denies that Exhibit 40 to this Request for 

Admissions is a true and accurate copy of a boundary survey dated 

August 18, 1993 of portions of property owned by H.C. Mentz and 

Pamela M. Mentz. Exhibit 40 is illegible. However, it does appear 

to be a copy of a plat labeled· 11A Plat of a Parcel of Land II • • • • 
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42. The County admits that Exhibit 41 to the Request .for 

Admissions is a true and accurate copy of an "Application for Final 

Approval" for the "MENTZ SUBDIVISION, 11 date of submittal June 21, 

1994. 

43. The County denies that Exhibit 42 to this Request for 

Admissions is a true and accurate copy of a "Final/Streamline 

Subdivision Plan" for the ••Mentz Subdivision, Section A" with 

handwritten note at bottom stating 11 1 remove topography". The 

exhibit is an accurate copy of a subdivision plan cover sheet for 

that subdivision. 

44. The County denies that Exhibit 43 to this Request for 

Admissions is a true and accurate copy of a "Final/Streamline 

Subdivision Plan" for the "Mentz Subdivision, Section A" with 

handwritten note at the bottom beginning "Please review my • 11 

The exhibit is an accurate copy of a subdivision plan cover sheet 

for that subdivision. 

45. The County denies that Exhibit 44 to this Request for 

Admissions is a true and accurate copy of a "Final/Streamline 

Subdivision Plan" for the 11Mentz Subdivision, Section A" with 

handwritten note at the bottom stating 11No soil work has been 

submitted to the Health Dept." The exhibit is an accurate copy of 

a subdivision plan cover sheet for that subdivision. 

46. The County denies that Exhibit 45 to this Request for 

Admissions is a true and accurate copy of a "Final/Streamline 

Subdivision Plan•• for the ••Mentz Subdivision, Section A" with 

handwritten note at the bottom stating "Please i Residual parcel". 
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The exhibit is an accurate copy of a subdivision plan cover sheet 

for that subdivision. 

47. The county denies that Exhibit 46 to this Request for 

Admissions is a true and accurate copy of a "Final/Streamline 

Subdivision Plan" for the "Mentz Subdivision, Section A" with 

handwritten note at the bottom stating "Traffic Zone is wrong". 

The exhibit is an accurate copy of a subdivision plan cover sheet 

for that subdivision. 

48. The County denies that Exhibit 47 to this Request for 

Admissions is a true and accurate copy of a "Final/Streamline 

Subdivision Plan" for the "Mentz Subdivision, Section A11 with a 

handwritten date of 7/8/94. The exhibit is an accurate copy of a 

subdivision plan cover sheet for that subdivision. 

49. The County denies that ~xhibit 48 to this Request for 

Admissions is a true and accurate copy of a "Final/Streamline 

Subdivision Plan" for the "Mentz Subdivision, Section A.•• The 

exhibit is an accurate copy of a subdivision plan cover sheet for 

that subdivision. 

50. The county admits that Exhibit 49 to the Request for 

Admissions is a true and accurate copy of a letter dated August 24, 

1992 from w. Randolph Johnson to William Goodfellow. 

51. The County admits that Exhibit 50 to the Request for 

Admissions is a true and accurate copy of a facsimile transmittal 

from Bill Goodfellow to Bill Johnson dated 8/21/92 with 

attachments. 
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52. The County denies that Exhibit 5r to this Request for 

Admissions is a true and accurate copy of a "Final/Streamline 

Subdivision Plan" for the "Mentz Subdivision, section A11 with a 

handwritten note stating that "Developer did Apply for Permit to 

Place Entrance Pipe & Stone if Existing Road is to Serve 3 Homes -

Another Permit is to be obtained to Pave 25' back from Existing 

EP." The exhibit is an accurate ~opy of a subdivision plan cover 

sheet for that subdivision. 

53. The County denies that Exhibit 52 to this Request for . 

Admissions is a true and accurate copy of a "Final/Streamline 

Subdivision Plan" for the "Mentz Sub~ivision, section A" with a 

handwritten note stating 11Need to address access concerns Lots meet 

minimum zoning requirements... The exhibit is an accurate copy of 

a subdivision plan cover sheet for that subdivision. 

54. The County admits that the handwriting on the copy of the 

Deed attached as Exhibit 24 stating "John: 85-86 • . TP # for 

property being divided, 85-89 • TP # for property being added to. 

Thanks again and again. Dave11 is that of David Auerbach. 

55. The county neither· admits nor denies that the handwritten 

language on Exhibit 24 1185-8611 refers to'the 10 acre parcel owned 

by the Mentzes from which Auerbach and Ortmann purchased 2. 578 

acres in that the author's intent is not stated in the notation, 

and the county is without knowledge as to the author's intent. 

56. The County neither admits nor denies that the handwritten 

language on Exhibit 24 1185-89 11 refers to the 122.50 acre parcel 

owned by the Mentzes in that the author's intent is not stated in 
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the notation, in that the author's intent is not stated in the 

notation, and the County is without knowledge as to the author's 

intent. 

57. The county admits that the handwriting in the right hand 

margin of the copy of the Deed attached as Exhibit 24 stating 

117.422 acres (Parcel B) shall be added to Deed Book 659, Page 707 

as an 'add on' not for the' purpose of creating additional building 

lots" is the handwriting of John Hodges, Hanover County Planning 

Director. 

sa. The County admits that the building permit dated April s, 

1993 issued to David Auerbach and susan Ortmann attached as Exhibit 

32 would not have been approved and issued had not H. c. Mentz and 

Pamela M. Mentz, his wife, agreed to the provision in the Deed to 

David Auerbach and susan Ortmann dated March 31, 1993 providing 

"Parcel B containing 7. 422 acres is added on to the property 

described in Deed Book 659, Page 707 as an add on not for the 

pu;poses of creating additional building lots." 

59. The county denies that the conveyance of 2. 578 acres 

described as Parcel A in the Deed from Hubert c. Mentz and 

Pamela M. Mentz, his wife to David Auerbach and susan.c. Ortmann 

dated March 3~, 1993 would not have been approved by Hanover County 

had not H. c. Mentz and Pamela Mentz agreed to the language in the 

Deed providing: "Parcel B containing 7.422 acres is added on to 

the property described in Deed Book 659, ·Page 707 as an add on not 

for the purposes of creatinq additional building lots. 11 The County 

11 
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__ , 

did not "approve" the conveyance, but provided advice as to 

compliance with County ordinances. 

60. The County admits that the letter from w. R. Johnson 

elated September 3, 1993 to William F. Goodfellow, attached as 

Exhibit 7, with a copy to David Auerbach notified Goodfellow of the 

"add on" provision. 

61. The County neither admits nor denies that David Auerbach 

received a copy of the letter from w. R. Johnson to Goodfellow 

dated September 3, 1993, attached as Exhibit 7 in that the County 

has no knowledge as to receipt by David Auerbach. 

62. The County admits that the buildinq permit dated April 5, 

1993 issued to David Auerbach and Susan Ortmann attached as Exhibit 

32 would not have been approved and issued had not David Auerbach 

and susan Ortmann agreed to the provision in the Deed to David 

Auerbach and susan Ortmann dated March 31, 1993 providing 11Parcel 

B containinq 7.422 acres is added on to the property described in 

Deed Book 659, Page 707 as an add on not for the purposes of 

creating additional building lots.•• 

63. The County denies that the conveyance of 2. 578 acres 

described as Parcel A in the Deed from Hubert c. Mentz and 

Pamela M. Mentz, his wife to David Auerbach and susan c. Ortmann 

dated Marc~ 31, 1993 would not have been approved by Hanover County 

had not David Auerbach and Susan Ortmann agreed to the lanquaqe in 

the Deed providing: "Parcel B containing 7.422 acres is added on 

to the property described in Deed Book 659, Page 707 as an add on 

12 
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not far the purposes of creating additional building lots" in that 

the county did not "approve" such a conveyance. 

~)Ba~ 
Senior Assistant County Attorney 

P. o. Box 470 
Hanover, Virginia 23069 
(804) 537-6035 

COUNTY OF HANOVER 

By counsel 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of this Rejiqose to Request 
for Admissions was mailed, postage prepaid, this ~~day of July, 
1995, to Andrew J. Ellis, Jr., Mays & Valentine, P. o. Box 1122, 
Richmond, Virginia 23208-1122 1 Charles J. McCall, 5104 West 
Village Green Dr., Suite lOS, Midlothian, Virginia 23112-4851; and 
William B. Kerkam, Esq., Bremner, Baber & Janus, 701 E. Franklin 
Street, Richmond, VA 23219. 

A. Lisa Ba~ 

13 
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----· -------------~-------------------------------
RECORD OF OWNERSHIP 

·[.lle H r K. VA"[Ll M R/S 
'-1-1 ,a·~)c,_•:·.· 
·a ee• lRif . 

DATI 
RlC:(JIJ(O Dl/87 

08-6591707 

.. 

ZONE 
a 1· 

[CHANICSV1ll[ VA 2llll 

--------------------+---~-------------PA~~RE~A~~r-~~~~~~~~~~U2~~~~~~------i 
IC 

'ANSFEROATA ''/ J/92 7. 422 AC from Mentz, Hubert c. ' Pame 
I. pel 85- Hf, by plat DB-934/653 
/20/93 25.f,7 1\C to Mentz, H. c. & Pamela M. pel 85-89A . · ~J plat 1,1\- lr; /97 

fPE OF STRUC II ncr 
'(lERIOR FINI~~II 
1AIN BLDG. SO I 1 
IO.OFROOMS 
IO.OFBATHS 
10. OF FIREPl 1\C .I :; 
roTAL BSMT Sf l I J. 
ISMTFINISU 
'OOF 
iRA DE 
ONDITION_ 

BASIC DATA ELEMENTS 

TYPE OF HEAT 
AIR CONDITIONING 
GARAGE-CARPORT 
GARAGE-CARPORT 
PORCHSQFT. 
PORCH SQ. FT. 
PORCH SQ. FT. 
DECK 
NO. OF OTHER BLDGS. 
ACREAGE 
ACCtNUMBER 

~'lliD USE-------------1 

YEAR 

• • • 
• • 
• • 

• • 
• • • 
• • • 
• • • • •• 
• • • • • 
• • • • • 
• • • • • 
• • • • • 
• • • • • 
• • • • • 

• • • • • • • • • • • • • • 
• • • • • • • • • • • • • • 

• • • • 
• • • • • 

• • • • 
• • • • 

•••• • • • • • 
• • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • 
• • • . ·.~ ..... . 

• • • • • . -. . . . . . . 
: : : : : : ~5~ : : : • • • • • • : : : : 

• • • • • • • ·sit • • • • : : : : I : : · · · · 
.--:-:-:-:-1@~ o~ .•• ~I: : : . :·: : :::: 
•••••. ~-'-·_?.tl •• •, ••••••••••• 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

~ ,rx~ 
\' u· 
\ .. .i 

...................... ~ ................ . 
• • • • • • • • • • • • • • • • • • • • • • EXHIBIT 
• • • • • • • • • • • • • • • • • • • • • • I 



· 110.\Rit OF ~IIJ••:R\ I~UMS 

I I. f ,, "·· \\ l"l. t h,,.,m "' · _.., 

''·I''"""" ·II·· ''"'"'I 
• ' !t .. : •• • , 

• t •• 

1{·,'····· ~ ,,,···: ,, 
,.:.•.,,,,/ l'••!••r I 

fl ' ~!· ... ,, 
/I ... ., , ....... , 

\ ''''" \ \I St '"'' '. lr 
/1, •I• • r:/,,,., /tt•rnc i 

I lh ·U f \\ ·"'''. <r 
f 1 •1.111•••1•• •r ft, ""'' 

\S~F.~S<>R'S (JfFICF. 
ll,m, 1\ C'T f'111111 1,\1 

I' V. Bot 470 
II"''"' t'r, J i1~inin 2JfJfii).O.J ill 

t.,arc:h 19, 1993 

H. c. & Pamela M. Mentz 
P. o. Box 389 
Mechanicsville, Virqinia 23111 

Re: Chanqe in Value Due to an Acreaqe Chanqe 

I. ., .\ •• 

''•••I ' 
I .,,.. t . 

I' . '' • 

! : •.. , ; • : t 

',\OIJ" f!.f.( ·•' 'If , ..... '., 
\ ........ , • I . '· I I •.••• 

•" ~I • 

I ••' ~) C: • 
I ,, I~ •• .~, c I. 

The assessment on your property has b~en revised due 
to an acreaqe chan9e. The new value was assi9ned 
effective for January 1, 1993, and is as follows: 

Account #: 
Parcel. 1: 
Acreage: 
Legal: 

02211J 
085 8J 
l2J. 872 
Near Htty. 601 

RECOMMENDED ASSESSMENT 

Land 
BldCJ 

Total 

199,2UU 
142,000 

341,200 

If you wish to di•cuss thl• change; contact the 
Asse•aor'• Office within fifteen day• of thia notice. 

Hanover County A•••••or•• Offic9 

EXHIBIT 
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..... 
CIIAIIL&t J. McCALL ........... 

• ,·. • ... :•tr. •• .; \·· ., Lit 

.,..."'' ~·.,..~c••• ·u•·=·~ •=• · • .~ .. ::: 
~,..... -,_,~, :• ... • .. -c~ 

liaR .... ,.,.. UIIIIIA 

Ka~ab 31, 1t9J 

lT ry 0&1 
AD.28V 3. lili8, ~~., lecgi~e 
May• a Valeatlae 
la&ioaalaa• ceac•~ 
1111 •••• Naia ••~••• 
to ••• 11.22 
liob .. ad, VA 23211•1121 

••• ll••h•a• Y.· ' '''' Seee Ia, qlltl11ll•tl 

De .. -faA• 

EXHIBIT 

I 11 

we ba•e ••••'"• -.... ••.-1••• tntozu~ioa tn• IUoftll Cou• 
~•••~•'•• ··~•aebiat• ••~•l •a• ~• Ita~'• ._. •• •••t•et7• . 

-rile n••int lat••" u ., . til ..- ••--•& a •ull lwl ad4e4 
to p~o.,.c•l' dtMeilled ia Deet looll Ill •••• 717 •• • 'add-oa, ••' 
to~ Cbt puzt•••• ot •~•••iDI •••l•loaal ~•ilt&at 1•••··· 

z aa.... beea ••••••••••tal ia lecraliat ltft~lr ''"· liar 1 .. ,, .. , .... , ...... ~· ........... _, ............. ~·· .. ,. 
ae, wi~ .._ ••~· 

rleu• •• ••• ._.,._,. to •••ca•• • t.t ro• hft ur 
.. ee&loae. 

C141111·~· 
a•• Dawl• aa ....... a- lu 

•••u e. on.•ee w lu 
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-~-.~~~ -~: -~~~ :-: -
.... ; .... & 

OlS n IC'f cr t:L; ""'II A 

· Cf.i; .. J,f .ns ..f.c ~;.~C(::A.L!.. 
Ai'O"c.AI9; t.t lA\<:.' 

~to• Wts'r \'ILI.AGE GREEN DllVE 
c: I'ITF. 11) 5 

,•: <~!•"- 'ol{l:j,:\ .'1::·1'!: 

BT lAI ORLJ 
Andrew J. lllia, ~~ •• l~qu1rc 
HClyD C. Yallft~iftl 
HationaBank Cente~ 
1111 la•t Ha1n s~r••~ 
PO "nx 1122 
Riehaond, VA 232t8•1122 

Ria A~trbach v. Hentz 
£11! Ho. CK2991116-91 

Dea~ .7acta 

EXHIBIT 

I 12 

% would IUft••t ~hat the xequired lang~at• be in••~tt4 at~•~ 
the •asntG• clause and De ~ll• ~irat. paE&trapll" beto&-e ~bo~ pa~at~••b 
reA~~viDg tbe 51 !t. eaae•ent. 

% wvu14 furthe~ eutvea~ cbo- ~be 1aav~••• ia••r~ed be ·~he 
7. 422 acre parcel 4escn::lbed as Paxcel •a• on ~be hereinabove 
de •c~~;becl p1a~ ahall be aclde4 to thac. p~ope&-cy aoaveyed co l:lle 
par~i•• ot ~be fi~a~ pa~• •• •••o~ibed iD D•ed Boot 651 Pate 117. 
Sa14 ad41~1oa shall be •• an •add-on•, noc. fo~ tbe purpoae• of 
c~eatiDI additional bu1ldiat lo~s.· 

Plea•• do not he•l'tate to aoD'taa~ •• lt you have aay 
quest1oa•. 

C3H/bha 
ao. Davi4 Aue~baek by fa• 

suaan c. on•ua b' tu 

~ .._..__... ... _ 

80t ?tt IStS 
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• EXHIBIT 

I 

HUBERT C. MEH'l'Z and PAMELA M. HENTZ, his wife, partiaa of the 

tirat part and DAVID AUERBACH and SUSAN C. ORTMAHH, hia wife, 

partie• ot the aecon4 part: 

13 

The aaid parties ot_the firat part for and in 

consideration of the sua of Ten Doll•~• ($10.00) to thea cash in 

hand paid the receipt of which ia hereby acknovledqed do her&by 

grant, bargain, sell and convey unto the aa14 partie• of the 

aeconcl pan a• tenant• by the entirety vita the ritb~ of 

aurvivorabip •• at common lav with General Wa~anty and Zn91iah 

Covenant• of Title the following deacr~ed p~opezty, to-wit: . 
ALL that certain piece or parcel of land·lyint 

~(~ and bein9 in Cold Harbor Di•trlct, Hanove~ 
h 41-~ county, Virginia containin9 2.571 acn• and 

t .. ..__ \). g. being more particularly deac:ribecl a• Parcel A 
~ ~ on a plat of two parcel• of land drav.n by 
~~. t.:.7~Goodfellov, Jalbert, Bead and Aaaoclatea Ina. 
r~" (J dated January t, 1111 aa reviaecl on Aupat 11, 

~ 1912 and reco~~•d herewith. 

QJ], BEIHG a portion of the ... ~ prop~rty COAYeye4 ? to Hubert c. Menta and Paaela x. Hata, bla 
t'\ ~t' • wife, by Deed froa Kar.t Jane Trtau,· alao 
~ · Jcnom a• Huy Jane T\lcJcer Trt·•~, vldov, 

l) dated Febnazy 5, 1911 and ncol'ded Funuy 
~ 22, 1111 iD tbe C.le~t·• Office, ·Citcul~.co~ 

llbQvu county, Virginia in De..S Book 141, 
12 •• 

. 

Aid putiu of tile flnt put benbf n..ne an. 

ea•••• ot ~lpt-of-vay so feet 1D vicltla AlOitl tile vuten line 

of Parcel A leacliacJ fRa state Route 101 to Pucel a u a •••a• or ·-. . 
ingn•• and~· to ucl f~ •ucel B Ul4 Ita'• aouu 101, •aid -

.DIMI ~1 11 ~~ 
~.. - 8rentar. 

"Oih 
-.~~~~~~~~~--~~ 

BGOI 972 PIG£ 340 
't~QiMif ... L~IH&LTCN, CL!Rit-· ~......-.. 

. . . ... . . •·. : ... : . 
· .. 

.• ..( ~~. .. ~t: ..• :.~· ·~,~-::. . . . -.. :· :l • ••• . ·'~' . ~ . . ···: . ·At·~, .. . .. .. , .. 
• ··~ ... :.; ~· . ••• ~ ·:· :-.} ... C1. •• ; . .'~ : • . .· ~ .... .. ~··. ~"'·· ~. ~·· ... : 



--------~·· ....... -~ ...... ·-- .. .. . 
•. 

the hereinabove described plat. 

The said parties ot tha firat part ao turtnar qrant ~nd 

convey unto the parties of the second part a first riqht of 

~ . ratuaal to purdbaaa Par~al B conaiatin; of 7,422 acraa should ~3 

partie• of ·:a first part sell that parcel of land. 

· .. ·c-· ..... .. _.. . 

The partie• ot the fira~ part do ~ereby corra~~ a 

certain plat drawn by Goodfellow, Jalbert, Beard and Associa~aa 

Inc. dated January t, 1991 an4 recor4ad in Deed Book t34, Pa~3 

&: , Clerk'• Office ot the Circuit Co~ of Hanove~ County, which 

plat contain• a da•c~iption of ~0 acre• including Parcel A 

he~einabove de•c~ibad. ~· atoreaaid plat ~•corded herewith ia 

•ub•tituted for the plat recor~ed in ·Deed Book t~4, Pa9• '53 and· 

the deacr1pt1on 1• corrected to ret~ to two p~cel•, A and 1. 

Parcel a .... .,nta1nin9 7. 422 acre• 1• addK on to the property 

deac=ibed in De8CI looJc est, Pave 707 •• an add•on, not tor the 

P\IZ'P08H ot c~ .. t~g adclitional building 1oa. 
··-

W%DUS ~• following •1gnatuu ~ •aal•& 

1
-~~ .. 
~ ~ . 
... .. 
,. 

.· .. · 
I • 

-
8001 972 PAGE 341 

... ,_ 
-.. 

.. . · .• ,_ .. · ... : ' . . .· ·:·:· . . . ' . . : .. ·., ": ' . ,· .. ':, . ~::~ii-5 .. ',:-.- .. ; ....... · .,. ·~··:·.)~.,.~ . . ::.; : 
• •'~fit# ..... • !'· •' • (\. I ~ ~::, •• • • • • • 

: :-:.. '' : :.: .. • . ·L: ~-· ~ -~ • .:~~n.·~ .. . .· ··. " .. : . . ~ 
• •• • ·M~ • . • •. ••• • 



f • ' 

. 
' 1 . 
? 
I . 

I 

I· 

i 

. I 
J 
t 
t 

' l 
• ; 

I 
I 
i 

J 

.. . 

. . 

.. 
. ' 

&!9i/COUNTY OF ,1tnAfl< , to-wit: 

The toreqoinq instru=ent vaa ackncvled;ed before me this 
~ 

~day of IP:ca, 1993 by HUBERT e. HENTZ. 

STATE OP VIRGINIA 

c:wr/COUHTY OP · ~ , to•vit: 

The foregoin; instrument vas acknovledtad ~efo~• •• tb1• 

t t!' day of ~' 1113 by PAHEU. K. HEH'l'Z. 

··-

. • 

8001 972 PlG£ 342 
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f(#oodp/1~ ~ f!leeud .anJ .. ~Jnc-. 
6526 MIChlnic:IWie TumpiU- P.O. Box 538 · 

MIChanac:NU& Virgirua 23111 
(804) 746·7097 

•· ENQINUAING • 8UAVI!YJNQ • PLANNING 

Hanover County Planning Department 
P.O. Box 470 
Hanover, VA 23069-0470 

Attn: Mr. w. R. Johnson, Jr. 
Zoning Administrator 

Dear Bill, 

June 21, 1993 

As you requested durinq our recent meeting I am writing to 
outline the intent of my clients, Ted and Pam Mentz as relates to 
their property near Old Church. (Tax Parcel 85-89) 

You will recall that a portion of parcel 85-86 was added to 
their tract as a result of a purchase of an adjacent ten (10) 
acres and a subsequent sale of approximately two and one-half 
(2.5) acres to another party. 

We now would like to develop approxima~ely seventy five 
acres of parcel 85-89 by the 25 acre rule and Title III of the 
Hanover County subdivision ordinance. This development will 
include the previously mentioned piece of land that was added-on 
and the remainder from original parcel 85-86. 

Please review what we intend to do and confirm for us that 
it is possible to divide, by the aforementioned procedure, the 
added-on parcel along with our other property. 

Please call me if you have any questions on our plans. 

Sincerely, 

~ 
William P. Goodfellow, P.E. 

cc: Ted and Pam Mentz 
w. Richard Hairfield, Esq. 

EXHIBIT 

I 14 
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IOA"O 01 SUNAVISOAS 

. . .... ,, ... ~ :-" .... ,~. 
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o4111.&.:.&• C F".aZ:ER 

iC\11'" &ht.A CoSfArtr 
ST&AL~ E Atlfl$ til 
.:~~.~~rr .. rrcA,.IY 

~,,,.,.,qo S Gc1.a..s JA 
&~ANO OtS fAit f EXHIBIT 

A J I<L.OfZ.JA 
.. EI'IAY OtSfAtCT HANOVER COUNTY 

Po aoa •70 • I 15 
AuPIY M 51'AM.IY JA 

81Av1AOAU OtSTAICT "AHOYIA. YIAGINIA 23011-0.70 

Es.rON J WAOI. SA 
COLO MAAIOA OtST"Cf 

Auc;u•t 30, lttl 

Mr. William F. Goodfellow, P. E. 
P. o·. Box 5ll 
Mechanicsville, Virginia Zl111 

RE: Zonin9 Inquiry tl-ll, Menta Subdiviaion and the 
Application of the Twenty•rive Acre Rule in Regard• to 
Add-On• tor Adjoining Property (Tax Parcel• as-ae (part) 
and 85-81), COLD HARBOR MAGISTERIAL DISTRICT 

Dear Bill: 

In reapon•• to a complaint received in thi• office regarding 
the statu• of the propoaed "Menta• Subdiviaion of an approximate 
129 acre tract in Old Churcb, you have provided the following 
information: 

1. A copy of a Title IV plat lctentitied aa •A Plat of a 
Parcel of Land containing 25.17% Acre• of Land ••• • 

2. •A Plat ot a Parcel of Land containinCJ 2.035 Acree ••• • 
The propoaed fir•t divialon of tbe 25 under the 25 Acre 
Rule of •Parcel A• and a Sketcb Plan of P~opoaed Diviaion 
at •Menta• Subdiviaion dividinCJ 121 acre• into tb~e• (3) 
tventy•fiv• plua acre tract• and one (1) fifty-fou~ plua •=• propeny. 

In reepon••• I vould bave the following co .. ant•a . 

1. Tbia 1• to conf1m your acknowledquent that tbe private 
road conatruction canno~ proceed vitbout a land 
diatvbinCJ pemit. I under•tancl tha~ 11&-. Menta haa 
ceaaed wort pendin9 approval by tbe Publia Work• 
Deputaent. 

Notea 'l'bia will alao confira tba requir ... nta of the 
county lnCJineer for a tancl Diaturbinv Penit and ••• Plan 
are required befgre .. proceedlnCJ vitb Title III road 
con•truction. 



._,I 

Page 2 
August 30, 1993 

2. "This would confirm our understandin; that the "sale or 
exchange of parcels between aajoinin; lot owners, where 
such sale or exchanc;e does not create additional builclinq 
lots, shall be exempt from the p~oviaion ot the 
ordinance." (Article 2, Section 2, Title I. Zoninq 
o~dinance) This is unde~stood to mean that the residual, 
(approximate seven acres of Tax Parcel 85-8' (part)) can 
be added to an approximate 120 acre tract identified as 
Tax Parcel 85-89, and the 25 Ac~e Rule appliea •• lona •• 
it qap be aboyn tba' Sht a44ltiop of thi1 ••Y•P aqrta 
dot• pgt qrtatt aay nty byl14inq lgt• gp T•• 
rarqtl 11•141. We have reviewed the propoaed "Mentz• 
Subdivision aa a whole, and we would agree that, a.s 
repreaanted, it would repreaent no aore lota than could 
ba achieved ott Tax Parcel 85-81 yp4tf tht '''''' glap. 
However, thia sketch plan haa no legal atatua, and the 
divi•ion of !4 acre• could be into I lgC• inataad of the 
5 lqt• you represent on the •keteb. 

'l'1l•~•f•~•· tJae ~••o~cla&ioa of oalr tile f~••• as ••~• 
aeotioa doea ••' •••u~• tJaa' tile pl-. •~11 •• fo11ove4 
~•9•~•1•1 tbe ~ .. alalat •••&loa• aa4 til•'• ia faa,, tbe 
develope~'• plaa• aoul4 obaate ••• tile ove~a11 ••••ity 
vould, tbe~efo~e, obaate• 

To addre•• tbia concern, it ia our belief tbat in o~der 
to apply tbe 25 Acre Rule to •••~eel &• a• identified, 
then the reaaining 25+ acre diviaiona and 54 acre 
diviaion auat be recorded in the Cle~k'• Office unda~ the 
Title IV proviaion• in orde~ to aaa~e the Staff tbat the 
approp~iate denaity baa not been increaaed aa a reault of 
the conveyance of an add-on to the Kenta property Tax 

. Parcel 11-11. 

Therefore, in auua~, if tbe 7J: acre acld•on (15•81 
(part)) ia •ubtracted fro• the 21.67 •era Parcel A, than 
anotb~ 7 ac~e• f~o• the balance of 11-11 would have to 
be adclecl to te~ 4 lota in thia •action. Before thia 
office vauld •vr•• that tbe 2.031 •~• and •ub•equent 
dlv181on of •ta~cel A• (25.67% acraa) can be d1videcl .i..Dla 
Cpyr lgt;• uncle~: the 21 Acre Rule evldenc:e of th• 
recordation of the balance of tbe pro~y in accordance 
with yoU' •Menta Subcliviaian• plan v111 be required. 
Without tbi• lnforaation, ve could no~ rely on a •ketch 
plan •• tbi• •ketcb plan only baa tba •tatua of" a concept 
a• to bav tbe property aivbt be developed unde~: the 25 
Acre Rule, not hov it actually vill be •~ivlded. We 
could no~ aaaure tb• co•plainan~ tba& tbe applicant baa 
aade a good faith effort to, in tact, divide the balance 
of the p~operty a• propo~ed. 

150 
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tilll:.a~ :. ~~~Jf:~:;·J, 

Page l 
Auc;us1; 30, 1993 

:;) :-...... 

I would be qlad to discuss this with you further a• necessary. 
sy copy ot thi• letter, I aa advising Mr. Auerbach and The 
Honorable Elton 3. Wade, Sr., of~Mr. Mentz'• plan• in thi• area and 
our concurrence with those plan•, subject to the recordation of 
Title IV plats. 

Jjcl•/JHH 13-2 

cc: The Honorable Elton J. Wade,_ Sr. 
supervi•or, cold Harbo~ Di•crict: 
~. David Auerbacb 
Richard r. Wood 
Richard Bartell 
w. Randolpb Jobn•on, J~. 
Michael 1. cra•canao 
J. Keith Tboap•on 
A. Li•a Barker, E•q. 
Fila: zoning Inquiry 
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8T rp OIJet 
3o1m Hoclt•• 
Di~ea~o~ ot •lanaint 
HaDo••~ eoua~y Vi~tlnia 
Baaove~, VirgiDia 

QWII" s. MeCAU.. 
ATT_.'f Af LAV 

'1)4 .tiT tti.:.AII U!E!I Olr~ 
Li •r .,_. 

•:).:•trAM, 1U;:11iA i31tZ·~1 

(SOit) 744•boo 
, .. caou "'·654S 

Ria llu!ten c. Menca 
aad Da¥1d Au•r~aab 
ud lunD on .. aa 

Dea~ 112'. •••••.•• 

% ~·p~e•eat Dawi4 Aue~baGa •ad l•aaa 0~ ..... 

P.G 

EXHIBIT 

I 16 

%a ••f•~•aae co~~ oaptioDed iDdiwid•ale aad •••2•aia paroel 
of laad looac.d ia BaDoYe2' Co•acy, de•a~S~•• ia •••••••• •••• ~~•• 
H2'. 6 ·~·· NeD~8 ~0 Aue•~·o~ ADd O~aaa, &bi8 i8 to ad•i•e rou 
~••• tb•~• i• a di•fUC. •• co ~b• u•• bFKeaea ot ••• •••••••• •••~ 
tbe pa2'Ge1 aad •• ••••21••• ia cbe a~taebed le,Ce2 •• •••••· 

It: ba• n• co Q elSeat•' ••••••toa ella• ••~aia peniu •~'• 
02 bave beea ap•lted fo~ wi~ Baeowee eoua•7 to ~utld a 2oadway •~ 
oebee •••••• ovee &be •••••••c ••••~lbed ia tae ••••· ., olieac• 
di•pute -•• •••••• &o wbtoa ~•~ •••••••• aay be 1ap~•••• bf ••· 
•••~•· tiwea tbe liaita•t••• ••••aiaed iD &be .... fa~ cae •••••• 
~o PaJ~ael 1 ••• tile liaiu•ioa •• auildiDI lou, a c:oadStioD 
, •••••• b7 ~· c .... ,. 

tllen i• a peadial aiYil .d11pate ••• .. •• tile pan£•• owea Clai• 
i••u• ud we ... nll7 ~• .. ••• •II•• all applioa•i••• Ill' ft. Neau •~ 
lli• •••••• to• ••niu pea-us.auw ~· tllil •••••• ••••••• ~· deaied 
ua~il t.aie ...... I• fonal17 ~••olved ••••••• •• pan£•• · •• 
oebeni••· 

•teaM •• DO& lle8S&ate to ....... M i. ,.._ laaYe U7 ..... , .... 
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WILLIAM T DOLLING CHAIAMAN 
C"IC"-ArttMfNY CaSfAM:f 

40,.,_ F OERAY 
CO"'ttft AwMd'ciSf•IAfCM 

A J ICLOTZ . .:A VICE CI1AIAMAN 
··~·.,.• ;.')r;:.:cr 

n.c,.•no ~ .. c ... ,.~C•4 
;c:, ...... , •. : .. ·,. t - •• • ••• 

~.c""'~o s .: ~oa:. s -" 
A:."L.ANO ;.:a TkoCT 

AUOFlEY M STANLEY .A. 
u£A"t:"OAM Ot:iTR1CT 

EL. TON J. WAC£. SA 
CO&.O MAA&)OA O•STAIC:T 

J T • JACK• WARD 
MECttANICSVIU.E OtSTAICT 

HANOVER COUNTY 

J'uly 22, 1994 

Charles s. Gittings 
coodfellow, Jalbert, & Beard 
P.O. Box 539 
Mechanicsville, VA 23111 

RE: Mantz Subdivision, Plat by Coodfallow, Jalbert, Board & 
Associates, daced June 17, 1994, and filed at the 
Planning Office June 23, 1994 

Dear Mr. Gittings: 

After a final review of the above-captioned subdivision, ·tho 
plat has been DISAP~&OVBD. The following reasons are proviaed: 

1. In order to meet the requirement of the 
Hanover county Subdivision Ordinance, 
Title III, for a so-tooe easement providin9 
access to your subdivision you have proposed 
the •••••ant which was retained by Mencz in a 
dead recorded in D••d Book 972, Page 341. Th• 
reservation of access in that deed was limited 
to a tract designated "Parcel a• consiseinq of 
7.4 acr••• dapic~ad in a plat recorded in Plat 
Book 35, Pa9e 6t. Thus, 'Cha easement does no1: 
provide aac••• to all of the property ~ainq 
propoaed for subdivision. · If there is any· 
additional ritht of ace••• wbicb would aeac 
tbe Oninance requirements, plea•• provide 
intor.ac1on ·raqarding that matter, or infora 
ua •• to any other raaolution of thia •attar 
(Seotiona 5•12 and 1•4-l(d)). 

2. The Ra•idual Parcel should be reterancecl •• 
Lot 3 (Seotion 1•1). 

3. Por the fi~st division, please reference the 
Deed Book and Page Hwabar and also the acreate 
(Section 1.4. I (a)) •. 

EXHIBIT 
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I 

Charles Cit~-ings 
Page 2 
:-..:. : '{ : ~ , ~ s s ~ 

4. 

s. 

6. 

7. 

a. 

9. 

10. 

11. 

12. 

Th~ traffic zone is incorrec~ (Hanover County 
Policy 84-7). 

The Source of Ti~le must be completely filled 
in (Section 6-2-15). 

The private road names must be approved by 
Richman~ Regional Planr.inq District 
commission, and yo~ must provide evidence ot 
tha~ approval. Please contac~ Karen Props a~ 
358-3684 (Property Numberinq ' Street Naminq 
Manual, adopted May 22, 1987, revised 
May, 1993) •. 

State Route 606 has been named "Old Church 
Road. 11 Please reference this on ~he pla~ 
(Section 6-4-B(c)). 

Please provide copies of.the first division 
dead (Section 6.5) · 

Health Department has received no soils work. 
we must have Health Department approval prior 
to recordation (Section 5•10). 

Please reference the Tax Parcel number for 
"Auerbach and Ortman• (Section 6•4•11). 

It appears that the Tax Parcel number should 
be 85•89 (part) ancl 85-atA. (Section 6-4-
2(f)). 

on Lot 1 you raferGnce a formar parcel line; 
hovave~, it ia not clear where the fora•~ line 
waa located (Sections 6•2•2(f), 6·2-l(f)). 

Upon reaubaittal, the plata will be approved if the additiona.l 
infor.aa~ion 1• provided and cna eorraocion• aada. There is no taG 
tor a ra•W.itcal. For a raaubaiccal, reaove the topoc;rraphic 
contour• and subaic: 

•• Two (2) 11• x 24• aylara. Only the 
oritinal or a firat 9aneration 
unreduced black line copy of the 
o~iqinal shall be aacep~ad fo~ 
recordation. Oritinal •itnatve• · 
required. 
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Charles Ci!.~nqs 
Paqe 3 J~L 

J ..j. 1'1 :! 2 1 l 9 9 ~ 

b. Five (5) 16 11 x 24 11 paper prints wi~h 
s1.gnat.ures. 

c. Two (2) mylar plat reductions at 
1":600' •. 

d. necordatio~ fee, at $13.00 per sheet 
for the record set, payable to 
R.L. Shelton, Clerk. 

The followinq is additional information reqarding the 
subdivision process: 

1. Please note the private road must be built to 
the followinq standards before issuance of any 
buildinq permits: 

"Private roads shall .inc:luda no less than 
eighteen (lBJ Leet ot usable road surLac:e 
covered with gravel ot a minimum depth ot one 
inc:h at the tim• ot inspection, exclu•ive ot 
dralnage tac:ilities, cleared ol ob•truc:tion•, 
with poaitiV8 drainage.M (S8CCiOft8 $•13.1 1 5• 
13.2). 

2. If subdivision is to be recorded p~ior to tha 
construction of the road a Deed of Easemenc 
mua~t be executed. This would be done when 
final mylar• are submitted (Section 9•2). 

3. The developer has applied for a Virqinia 
Department of Transportation (VDOT) Permit to 
place entrance pipe and stone. Another permit 
will be required to pave 25' back fro• the 
existinCJ edCJ• of pavement. (VDO'l' Code 
Requirement) • · 

If you have afty questions please call·me at 537•&171. 

JAM/Sa/SUB 
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c:hael B. CZ'e•aenao 
Depucy Direc:~or 



.Or-fa' 9£R.-t 
t:~U''T" •~Mif.!t;Ta"r~~ 

; : ··- ~ .. ·:.•, -.. ... -- - .. ~ . 
-~.F. ·'" ·. 

:. - I •. • •• ""'4 ; C~A.,! e= 
S•'l.JPt AN"-A ;. ;-~~~ T ::.J'··· ~--":·-··~· 

:; c-•~c 3 a• •• •s .A 
••--'t-0 ~:$·~·(,. 

~-&AIV\4 S:"A~Lft' .~ 
IS!A', IRe AN OiS•A.c-

iL.TO._. J \\'.&CI ;A. 
COLC fo4AAIOI' OISTR~ 

J - JA::e· YtAA~ 
M!QtAHIC$Vtt.l.G C.I).,_I.,;T 

HANOVER COUNTY 
, : ao" •1c 

.,.,..,.OV!A. V A(iiNIA ll:.ltiH.tJ'IIol 

£epte~ber 8, 1~94 

=~ar!es s. Gi~tir.;s 
Gc~dfell~w, Jalbe:t, & Sea:d 
P.O. Box 539 
l-!.achanicsvil:e, VA 23111 

RE: ~entz SUbaivie~on, P:at ~Y Gcodfellew, Jal~er:, Beard & 
Asscciatea, daced J~r.e li,~994, ~eaubmitted ~o the P:a~ning 
Otfice August :s, 1394 

cear Mr. Gi~t~ngs: 

Af:er a final review of :he resubmit: tal of tha abo•.ta-eapt ic:~.:td 
subdiv1s:.on, the plat has been DISUJaovm. T~e follcw1ng r'!as,,ns 
are prev:.cied: 

In crder to ~eet the re~~rement of the 
Hanover County SuDaivi•ioA Orainanc•, 
Tit:e IIl, for a SO•foot ease~ent p:oviding 
ac:e•• to y~ur &ubdiviaion you have propoeed 
~h• eaaement which wa• retaifted by ~entz in a 
deeci reccrd.eci in. Ceed Beck 112, Page 341. The 
resarraticn of •cee•• in that 4eed waa limi:ad 
~c a tract de•igr.at.ed "Parcel 8 11 consisting cf 
7.4 acr••· depicted !n a plat recardad in Pl&c 
Book 35, Page &I. Thu•, the eaaeMn.c do•• r.ct 
provide ace••• to all of th• property being 
propo••d for aubdiviaion. You have not 
provid•d any additio~al information regarding 
right o£ ace•••· (Seceiona s-12 ancl a-"­
l(cl)). 

2. No information ha• beaD provided to in~icate 
~f ehe private road name• hav. been app~ove4 
by Richmond Regio:al Planning ~i•tric: 
Commi••io:. CPrQpezty ~Umberiag • Streee 
~ami::.g Mc~l, a:ioptec! May 22, 1'1 7, ravi••cl 
May, 1993). 

lSG I 
EXHIBIT 
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... 

3. 7~4! H.e.:a~t:~ ~~~a: :~r~!~e: ::~s :-.:r. -:::;=..:•le:.! 2::y 
jr~l~!~e:d ~~tes =~ :~~s ;=c~er:y ~t =~~s ::~e 
:·se·:::.on s-1: ... 

4. tlote Seven :. s. ~::-=~r:-ec-:. 1':.e ccrr.ecc. :'ax 
Parcel nuMbers sh:ulci be 9! • 89 ! !'ar-: ·. a.~:i 
8S-99A :se~e1en ~-4-2:fl~. 

If :a'o~ have any ~t,;.est:.:r.s, p:.~ase :all tne at 537-f:l71 . 

.s:.n~~rely 

~C--o .. :.chael 2. Crea~enzo 
Deputy D!.1·ec:or 
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IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER 

--~-------------------------------------------------------

H. C. MENTZ, 
and 
PAMELA M. MENTZ, Plaintiffs, 

v. CASE i 425-94 

COUNTY OP HANOVER, Defendant. 

----------------------------------------------------------

The deposition of JOHN H. HODGES, taken by the Plaintiff 

before Krist! Roberts Hall, a Notary Public for the State 

of Virginia at Large, on the 8th day of June, 1995, 

beqinninq at 9:00a.m., at the Hanover County 

Administrative offices, Hanover, Virqinia. 

~---------------------------------------------------------

,C~RTJFIED COPY .. 

REPORTED BY: Krist! Robarts Hall, RPR, CM, Awd.Exc. 
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1 BY MR. !LLIS: 

2 Q Something is missing there. That was an 85 

3 dash 86 on the first line; is that correct? 

4 MS. BARKER: That is the tax map sheet 

5 that's involved (indicatinq in the affirmative). 

6 BY MR. ELLIS: 

7 Q All riqht. And after 85 dash 86, we have an 

a equal TP number siqn; is that the --

9 A Tax parcel. 

:Lo Q tax parcel number "for property being 

11 devided" [sic]? And then we have immediately below that 

12 85-89 equal TP number sign "for property being added to". 

13 Do you recall what the property-being-

14 divided notation was referring to? 

15 A I believe they were referring to proposed 

16 division of tax parcel 85-86 and that tax parcel 85-89 was 

17 the property being ~dded onto. 

18 Q And that would have been Mr. Mentz's 

19 property? 

20 A Yes. 

21 Q All riqht. And do you recall a discussion 

22 with Mr. Auerbach at or about the time these notations 

23 made by you were made to the dead? 

24 A- I'm not sure I recalled discussing it, but.it 

25 may have occurred. I don't recall particular discussions. 

159 
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1 I would--~cknowledge that that's my writing on the 

2 right-hand column under where it says, "7.422 acres 

3 

4 

(Parcel B) shall be added to Deed Book 659, Page 707 as an 

'add-on not for the purposes of creating addftional 

5 buildinq lots'"· 

6 Q That is your handwriting? 

7 A That's my handwriting and my quotes. 

8 Q And your quotes. 

9 And the purpose of your makinq that notation 

10 was so that would be included in the final form of the 

11 deed; is that correct? 

12 A Yes, so that it would meat the zoninq 

13 requirements. so as far as I was concerned, Mr. Mentz 

14 would be able to develop his property. In accordance with 

15 the letter, I wrote to Mr. Goodfellow and it would meet 

16 the requirements of the ordinance. 

17 Q And so that Mr. Auerbach could qat his . 

18 building permit; isn't that correct? 

19 Yes. 

20 Q IliDiediately above your initials is a file 

21 notation with an arrow; is that your handwriting? 

22 The arrow is my handwriting and the circle, I 

23 believe, is my handwriting. T.be zoning varianc• case 

24 number I don't recognize. 

25 Q And "Thanks aqain I aqainl Dave• 1 do you 

~GO 
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1 recognize that handwriting? 

2 A It looks to me like Dave, yes. 

3 Q Would that be Mr. Auerbach? 

4 A That's who I believe it would be. 

5 Q That's who you were discussing these items 

6 with: is that correct? 

,. A Or he left it with me, I don't recall. 

8 Q All right. There is an asterisk on the 

9 left-hand side of the marqin of the deed which says, 

10 "Insert Additional Lanquage• and some arrows: do you know 

11 whose language or whose writing that is? 

12 A I don't recognize it. 

13 Q Then at the bottom of the deed is an 

14 asterisk, "AS REVISED ON AUGUST 18, 1983"; do you know 

15 whose handwriting that is? 

16 A I don't recognize that. 

17 Q Do you· recall if the purpose of lodging this 

18 draft deed with you was to get the necessary language for 

19 it? 

20 A My understanding or best recolleQtion was to 

21 qet the language relating to the add-on added to the deed 

22 so that it would not trigger subdivision approval: that 

23 would be an ~dd-on as opposed to an accountable first 

24 division. 

25 Q All right, sir. 

161 
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1 would prevent subdivision of the property. And my best 

2 recollection, that issue was referred to the County 

3 Attorney's Office, Mrs. Barker, to be addressed in the 

4 context of the subdivision proposal. 

5 Q Did you ever discuss with Mr. Auerbach any 

6 distinquishinq feature of the access, as to whether or not 

7 it was to Parcel B containing 7.4 acres or to the entire 

a property of Mr. Mentz's? 

9 A I don't recall the discussion of 

10 distinguishing features of Parcel B. The subdivision was 

11 filed after my letter written to Mr. Goodfellow, which in 

12 my opinion to Mr. Goodfellow waa Mr. Mentz added the 

13 property to the whole. He should be able to develop it. 

14 Q Is that still your opinion? 

15 A Not based on subsequent information and 

16 advice of counsel. 

17 Q It was your opinion at the time that you 

18 wrote that letter, though, was it not? 

19 A In 1993, yes. If I was aware of a problem, I 

20 would have alerted Mr. Goodfellow, and Mr. Mentz through 

21 Mr. Goodfellow, that there was a probl ... 

22 (Discussion off the record~) 

23 BY MR. ELLIS: 

24 Q Just ao ~'• clear, Mr. Hodges, under your 

25 interpretation of the subdivision ordinance, if a parcel 

162 
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1 is a ffrst division of an overall parcel in the context of 

2 your administration of the subdivision ordinance, are 

3 developers permitted to make a first division; is that 

4 correct? 

5 A That's correct. 

6 Q And the requirements of the subdivision don't 

7 apply, subdivi•ion ordinance don't apply; is that correct? 

8 A That's correct. I would modify that to say 

9 if the developer w~shes to use the 25-acre rule and 

10 exercise the right to get a first division on each 25 

11 rather than a first division on the whole 122 acres, then 

12 they would have to go through what we call Title rv 

13 subdivision review -- create parcel• that are greater than 

14 25 acres, and then each one of those 25-acre plus lots has 

15 a two-acre first division, which is not reviewed by this 

16 office when it's created. We do review or stamp in and 

17 record. We don't really r~view it, the 25-acre tracts. 

18 And then when you come in and create your first divisions, 

19 you do that in the clark's office. We review the 

20 subsequent divisions, the 10 acres and residual three 

21 acres. 

22 Q so if the division• are less than 25 acres 

23 and it ia a second division, then the subdivision 

24 ordinance would apply and you would have to comply with 

25 it; is that correct? 

1,63 
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1 A The second division, second subsequent 

2 division o~ a tract less than 25 acres. 

3 Q would have to comply with the requirements of 

4 the subdivision ordinance? 

5 A would have to, yes. And we would review any 

6 previous divisions to ensure that the second division was, 

7 in fact, the second division, and subsequent divisions 

8 were consistent to regulations. 

9 Q And--

10 A We do it after the fact, in other words. 

11 Q And you would have to sea that the second 

12 division met the requirements of the subdivision ordinance 

13 before you would recommend approval of a building pe~it 

14 for that second diviaionr· is that correct? 

15 A Before we would record the subdivision plat 

16 and issue a building permit. 

17 MR. ELLIS: T.boae are all the questions 

18 I have of Mr. Hodge•~ 

19 MR. McCALL: can I take a short break? 

20 Ia there someone we can --

21 MS. BARKER: I have a couple of 

22 queationa. could we ask those questions before we do? 

23 

24 

25 

ICRISTI ROBERTS HALL, COURT REPORTERS 
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1 CITY OP RICHMOND, TO-WIT: 

2 STATE OP VIRGINIA 

3 

4 

5 I, JOHN H. HODGES, hereby certify that I have 

6 read this deposition and that it is a true and correct 

7 transcript of my testimony, on this __ day of 

8 ----------- 1995. 

9 

10 

11 

12 

13 (JOHN H. HODGES) 

14 

15 Witnessed By: 

16 

17 
Notary Public 

18' 

19 Jly co .. isaion expires --------· 

20 

21 

22 
ct.R1\r\tO coe.t. 

23 

24 

25 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER 

----------------------------------------------------------

H. C. MENTZ, 
and 
PAMELA M. MENTZ, 

v. 

COUNTY OF HANOVER, 

Plaintiffs, 

CASE f 425-94 

Defendant. 

---------------------------------------------------------- . 

The deposition of w. RANDOLPH JOHNSON, JR., taken by the 

Plaintiff before Kristi Roberts Hall, a Notary Public for 

~e State of Virginia at Large, on the 8th day of June, 

1995, beginning at 10:55 a.m., at the Hanover County 

Administrative offices, Hanover, Virginia. 

----------------------------------------------------------

CERTIFIED CO?Y 
REPORTED BY: Kristi Roberts Hall, RPR, CM, Awd.Exc. 

J.,'OO EXHIBIT 
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1 3rd. The date on the original had a highlight on it and 

2 caused a smudge mark. 

3 MR. ELLIS: I don't believe you will 

4 disagree that that letter that I've just handed him is, in 

5 fact, dated September 3rd, 1992: is that correct, Mrs. 

6 Barker? 

7 MS. BARKER: Yes, I have no problem with 

8 that. 

9 MR. ELLIS: Excuse me? 

10 MS. BARKER: I have no problem with that 

11 . date. I agree it's September 3rd~ 

12 MR. E~S: All right. 

13 BY MR. ELLIS: 

14 Q And ask you if that's a letter that you wrote 

15 to Mr. Goodfellow regarding the division of Mr. Mentz's 

16 property? 

17 A Yes •. 

18 MR. E~S: I ask that be marked as 

19 Exhibit 4. 

20 (Johnson Deposition Exhibit 4 was marked for 

21 identification.) 

22 BY MR. ELLIS: 

23 Q How you indicate that the 10-acre parcel was 

24 not divisible as requestedr is that correct?. 

25 . A That's correct. 

1.67 
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1 Why was that? 

2 A The ordinance states that after the first 

3 accountable division, all lots thereafter must be 10 acres 

4 or greater, and the division status of a property is 

s determined by the parent tract and when that property was 

6 created. 

7 Q All right. ·so the ten acres, which is the 

8 subject of this letter, was not the parent tract, was it? 

9 A No, it was not. 

10 Q That, in effect, was a first division, the 

11 10-acre parcel --

12 A Of the larger tract, yea. 

13 Q -- which had been conveyed to Hr. Mentz --

14 the 10 acres was owned by Hr. Mentz at the time of your 

15 letter dated September 3rd, 1992? 

16 A Yea. 

17 Q And so Mr. Mantz was desirous of conveying to 

18 Mr. Auerbach two-plus acres out of the 10 acrea1 is that 

19 correct? 

20 A Right. 

21 Q And that division could not be effected as 

22 reqgeated, because it would have been a second division' 

23 ia tbat correct? 

24 A That's correct. 

25 Q So in order to effectuate or permit that 

1,68 
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1 division, the residual seven acres would have to be added 

2 on to Mr. Mentz's other property: is that correct? 

3 A That's correct. 

4 Q And if that were not done, then Mr. Auerbach 

5 could not get a building permit for the improvements on 

6 his two-acre parcel; is that correct? 

7 A That's correct. 

8 Q Did you discuss that fact with Mr. Auerbach? 

9 I see you sent a copy of that letter to him. 

10 A I had met Mr. Auerbach on several occasions 

11 and that could have been, that could have been discusse4. 

12 I can't verify that, yes, I actually talked to him about 

13 that. But, yes, I think we did discuss the situation 

14 about the 10 acres versus the two, the two-acre lot. 

15 Q Did you discuss the adding on requirement by 

16 the County with Mr. Auerbach? 

17 A I'm thinking that we did discuss how h~ could 

18 obtain his objective by adding the property back. 

19 Q All right. How, you indicated that after 

20 review by the staff -- Who comprised the staff that 

21 review~ this proposal? 

22 A Keith Thompson, Mike Crescenzo. 

23 Q And yourself 

24 A And myself, yea. 

25 Q And if the 7.422 acres referred to in your 
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1 CITY OF RICHMOND, TO-WIT: 

2 STATE OP VIRGINIA 

3 

4 

5 I, W. RANDOLPH JOHNSON, JR •. , hereby certify 

6 that I have read this deposition and that it is a true and 

7 correct transcript of my testimony, on this day of 

8 1995. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(W. RANDOLPH JOHNSON, JR. ) 

Witnessed By: 

Notary Public 

My commission expires ----------------· 
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H. C. MENTZ, 
and 

PAMELA M. MENTZ, 

v. 

COUNTY OF HANOVER, 

Plaintiffs, 

CASE NO. :425-94 

Defendant. 

P-R-0-C-E-E-D-I-N-G-S 

Honorable RICHARD H. C. TAYLOR, Judge 
... 

9:00 a.m. 

25 Reported By: Kristi Roberts Hall, RPR, CM, Awd.Exc. 
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ALSO PRESENT: 

ANDREW J. ELLIS I JR. I ESQUIRE 
ANDREW G. MAUCK, ESQUIRE 
Counsel for the Plaintiffs 

WILLIAM B. KERKAM, III, ESQUIRE 
CHARLES JEFFREY McCALL, ESQUIRE 
Counsel for the Mr. Auerbach and Mrs. Ortmann 

AGNES L. BARKER, ESQUIRE 
counsel for the County of Hanover, Defendant 

H. c. Mentz 

Mr. David Auerbach 
Mrs. Susan Ortmann 
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1 

2 

3 P-R-0-C-E-E-D-I-N-G-S 

4 

5 

6 THE COURT: All right. Good morning. 

7 MR. ELLIS: Good morning, Your Honor. 

8 THE COURT: Take all this down, young 

9 lady. 

10 Mr. Ellis is present, Mr. McCall is present, 

11 Mr. Kerkam is present, Ms. Barker is present. All right. 

12 MR. ELLIS: Excuse me, Your Honor, Andy 

13 Mauck from my office is also present --

14 THE COURT: Yes, sir, Mr. Mauck. I'm 

15 sorry. 

16 MR. ELLIS: -- as assistant counsel. 

17 And my client, Mr. Mentz, is also present. 

18 THE COURT: All right. There are several 

19 motions that have been filed. I think you started all. 

20 this, Mr. Ellis. Do you want to start or Mr. McCall? 

21 MR. McCALL: Your Honor. our motion was 

22 filed in March. 

23 THE COURT: All right, sir. 

24 MR. McCALL: We have the motion for 

25 partial summary judgment, but there is another motion 
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1 filed, I think it's a preliminary matter. If the Court 

2 please, I'd like to address the cross-motion filed by Mr. 

3 Ellis. 

4 

5 

6 

7 

last week. 

THE COURT: All right, sir. 

MR. McCALL: That was filed on the 18th, 

It was received in my office on the 19th. 

There was no notice attached. I note in the cover 

8 letter, it doesn't refer to a notice being transmitted to 

9 the Court. I became aware that Mr. Ellis intended to 

10 have that motion heard today.when he and I spoke by 

11 telephone on Friday. I think Mr. Kerkam -- and Ms. 

12 Barker, of course, can address herself -- but I don't 

13 think any of us were aware that he intended to argue that 

14 motion until Friday afternoon. And even if we had 

15 received the notice itself, I don't think the motion was 

16 timely filed in order for us to respond today. It was a 

17 

18 

19 

20 

21 

22 

22 page motion, Your Honor. 

scheduled for another time. 

MR. ELLIS: 

THE COURT: 

MR. ELLIS: 

I think that needs to be 

May it please the Court. 

Yes, Mr. Ellis. 

Mr. McCall is perfectly 

correct. His motion for summary judgment was filed in 

23 March. 

24 THE COURT: Yes, sir. 

25 MR. ELLIS: His memorandum in support of 
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1 that motion was filed on July 17th. We responded the 

2 next day --

3 THE COURT: Yes, sir. 

4 MR. ELLIS: -- with our opposition to 

5 that motion, and filed a cross-motion on the same day, 

6 July the 18th. 

7 THE COURT: Isn't it all going to the 

8 same basic issue, one way or the other? 

9 MR. ELLIS: Our opposition is all 

10 intertwined with our cross-motion for summary judgment. 

11 So if we argue one, we of necessity have to argue the 

12 other. And we did not include a notice with Mr. McCall 

13 and Ms. Barker that we intended to argue today, but 

14 presumptively having filed a memorandum in opposition and 

15 a cross-motion all at the same time, we assumed· that he 

16 would realize that we intended to argue it. Maybe it was 

17 an improper assumption. 

18 I did talk to him o~ the telephone on Friday 

·19 and I promptly made him a -- faxed him a notice we would 

20 present it today. 

21 THE COURT: All right, sir. Well, let's 

22 go forward, Mr. McCall, with your motion for partial 

23 summary judgment and go from there. 

24 

25 

MR. McCALL: All right, Your Honor. 

THE COURT: I kind of agree with Mr. 

175 
KRISTI ROBERTS HALL, COURT REPORTERS 

5 



6 

1 Ellis and what we argued about last time around, we're all 

2 cominq down to the.same thinq. 

3 MR. McCALL: I think today there's 

4 probably one issue that we all three aqree upon, that's 

5 this lanquaqe in the deed. 

6 THE COURT: Okay. What it means is 

7 another problem. 

8 MR. McCALL: Yes, sir. As the Court is 

9 aware, the pendinq matter before the Court in the County 

10 case, which we are here for today, ~s the appeal from the 

11 decision of the subdivision aqent. And the appeal noted 

12 three bases for their disaqreement with the decision. 

13 One, it was not properly based on the 

14 ordinance, the decision was arbitrary and capricious and 

15 there was a --they claim that the county was estopped from 

16 denyinq that the add-on provisions contained in the deed 

17 and the actions taken by the County did not lead to two 

18 separate lots for identification, or two pieces of 

19 property, but one property for identification. 

20 · The problem is that there was a subdivision 

21 application filed, as the Court is aware, and for a number 

22 of reasons, the County denied the application. But the 

23 one that's the focus in this motion today is the lifted 

24 access that the County determined was the case with 

25 respect to this easement. 
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1 One thing that we all agree upon is that this 

2 easement language in the deed is the central focus of this 

3 case. The distinction between our respective positions, 

4 that is the position taken by the County and the position 

5 taken by my client versus Mr. Mentz, is we believe that 

6 the access stops at the borders of parcel B, parcel B 

7 being the parcel B described in the plat that's attached 

8 to the deed that conveyed property to my clients, Mr. and 

9 Mrs. Auerbach. 

10 The County effectively took the same position 

11 when they denied the subdivision application. Mr. Mentz 

12 claims that the easement allows him access to his other 

13 property, his other property being 122.5 acres that's 

14 contiguous to parcel B. our position is that the language 

15 in the deed is clear. It's concise. There's no ambiguity 

16 to it. It says in its own terms that it is for the 

17 purpose of ingress and. egress to and from parcel B and 

18 Highway 606 or State Route 606. 

19 There's no reference to any other property in 

20 the deed. There's no uncertainty as to where the easement 

21 goes to and from. By its own terms, it's limited as to 

22 where it goes. · 

23 We think it's appropriate for the Court und~r 

24 the circumstances·to construe the language in the deed. 

25 It would save a lot of litigatio~ time. It is ultimately 
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1 the issue the Court will have to address when this matter 

2 comes to trial, I believe, in October. If there are any 

3 other issues that would have to be resolved, ceftainly 

4 they would come after the Court ruled on the exact meaning 

5 of this language in the deed. 

6 In fact, if the Court rules that the easement 

7 language is restrictive, as we propose that is is, then 

8 this case, in my opinion, is effectively mooted, because 

9 the County could take no arbitrary and capricious action 

10 with respect to an easemen~ that is, in effect, limited, 

11 as they say it is, and I think it naturally follows that 

12 they could not take any action that did not comply with 

13 the ordinance with ~~s~ct. tq the interpretation of this 

14 particular lanquage. 

15 Now, there may be yet other issues involved, 

16 but I think effectively with respect to the action taken 

17 by the County on this language, those issues would become 

18 moot. 

19 The County filed a memorandum asking the 

20 Court to dismiss the action early on. And the Court has 

21 not reviewed that. I think that needs to be considered 

22 along with our memorandum for the Court to determine the 

23 position of both the county and our client. 

24 I think that says it all, Your Honor. This 

25 is one of those times there's not really anything to say 
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1 because I think the lanquaqe in the deed really does speak 

2 for itself. If the court has any questions, I'll be 

3 available. 

4 THE COURT: All riqht. Now, Ms. Barker, 

5 do you want to say something before I call Mr. Ellis? 

6 

7 

8 

MS. BARKER: Your Honor, --

THE COURT: Okay. 

MS. BARKER: -- the County supports Mr. 

9 McCall's position and Mr. McCall's clients' position. Of 

10 course, when we were asked to review that deed involving 

11 access, we interpreted it in the same manner as Mr. McCall 

12 is interpreting it now. 

13 We agree with Mr. McCall, of course, that the 

14 lanquage in the deed is clear. Mr. Ellis repeatedly 

15 refers to the planning director's interpretations of 

16 various zoning and subdivision provisions. our review of 

17 the deed, prior to the access issue coming to our 

18 attention, was limited to issues involving the combination 

19 of parcels and minimum acreage and subdivision issues, 

20 other than access. We did not look at the access issue, 

21 and normally do not, if we have a prime facie indication 

22 that there is an easement that meets ordinance 

23 requirements, we do not do a title examination or anything 

24 of that sort before we approve a subdivision plat. 

25 That matter was brought to our attention by 
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1 Mr. McCall and when we looked at that deed, we came to the 

2 same conclusion he did. 

3 So, Mr. Ellis' references to our dealing with 

4 access are incorrect in implying that we dealt with that 

5 issue, early on. We really didn't. 

6 Mr. Ellis' motion for summary judqment and 

7 his memorandum include what we consider a number of 

8 misconstructions of law. In fact, of course, we would 

9 like an opportunity to respond to that with a memorandum 

10 also. Mr. Ellis refers to the County being estopped from 

11 changing its position. The county did not change its 

12 position regarding access. The County initially had that 

13 prime facia indication of access to a subdivision. And we 

14 later found that there were problems with it when we 

15 totally looked at the issue. 

16 Our position is that the language in the deed 

17 is clear and we agree with Mr. McCall that the Court must 

18 construe that language and depending on the outcome of 

19 that decision, the rest of the case may be moot. 

20 Certainly from our standpoint, it would be resolved. 

21 Thank you. 

22 THE COURT: Now, Mr. Kerkam, do you want 

23 to say anything before Mr. Ellis starts? 

24 MR. KERKAM: Judge, I have nothing to 

25 say, Your Honor. 
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1 MR. ELLIS: Mr. Kerkam I don't believe 

2 has appeared in this case. 

3 THE COURT: No, sir, but if all the 

4 lawyers are here, I'm going to ask Mr. Mauck if he wants 

5 to say anything after you go forward. 

6 I notice that your clients have come in, Mr. 

7 McCall. If you want them to sit on the bench behind you, 

8 you may have them there. The bailiff will move. 

9 

10 

11 

12 

13 

MR. AUERBACH: Thank you, Your Honor. 

THE COURT: Are yo~ comfortable up there? 

MR. AUERBACH: Thank you very much. 

THE COURT: Go ahead, Mr. Ellis. 

MR. ELLIS: May it please the Court. As 

14 Mr. McCall has indicated, the same issue involved in the 

15 proceeding today is before the Court in the case of Mentz 

16 v. Auerbach, which is presently set for trial on October 

17 20 and 21. And the motion was filed in this case out of 

18 necessity. We must address it in this case at this time, 

19 although if the Court will hear it at the .appropriate 

20 time, the evidence will be presented in the trial of the 

21 Mentz v. Auerbach case. 

22 I must say, Your Honor, that I'm somewhat 

23 puzzled and perhaps "intrigued" would be the better 

24 word -- by the County's position with respect to opposing 

25 our request to the Court to declare this as access. 

181 
KRIST! ROBERTS HALL, COURT REPORTERS 

11 



12 

1 The denial of the subdivision request was 

2 based primarily on the County's then interpretation, that 

3 is A~qust and July of 1993, that we didn't have access, 

4 but they indicated during the course of discussions that 

5 if we presented a Court order declaring there was access 

6 that we could go forward with our subdivision. 

7 We understand that's the case now, but they 

8 are still taking the position of opposing our request and 

9 have asked the Court for additional time to present 

10 argument in response to the motion for summary judgment 

11 that we filed. 

12 Addressing the merits of the argument made by 

13 Mr. McCall and the language_contained in the deed, Mr. 

14 McCall would direct the Court to one paragraph in the deed 

15 that says that: parcel B is parcel B is parcel B and the 

16 easement goes to parcel B, and that's all the deed 

17 provides and it can neyer go anywhere else. 

18 But, Your Honor, that's not all the deed 

19 says. And his argument totally ignores all the language 

20 in the deed except for the one paragraph that he refers 

21 to, which establishes the easement. 

22 The only case that he cites in his memorandum 

23 that's been submitted.to the Court in support of his 

24 proposition is Camp v. Camp, 220 va. 595, which deals with 

25 the doctrine of rigorous necessity. That case holds that 
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1 if there is one clause in a deed that's irreconcilably 

2 repugnant with another clause, then the first clause must 

3 prevail. 

4 I submit to the Court, there's been no 

5 indication that there's any clause in the deed that's 

6 repugnant to the clause which establishes the easement. 

7 It's clarification; it modifies it and it adds on, so to 

8 speak. 

9 Camp v. Camp also states and stands for the 

10 proposition that the cardinal.principle in interpreting 

11 the deed is the intention of the parties at the time that 

12 the deed was executed and the circumstances attendant to 

13 that execution. 

14 And we submit to the Court that the law is 

15 perfectly clear in construction of deeds, that the Court 

16 must consider all the language that's contained in the 

17 deed, and to the extent that it's possible, give effect to 

18 all the language in the.deed. 

19 The deed, Exhibit 13, to our memorandum, 

20 refers to the plat as recorded with it, the plat provides 

21 in the upper left-hand corner -- and I must say, Judge, we 

22 ran into a photocopying problem that I was unaware of 

23· until I was reviewing it and the top portion of our plat 

24 that we submitted as Exhibit 4, I believe, cut off the 

25 reference that I'm referring to. And I will ask that the 
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1 sheriff hand up to the court a correct copy, a true, if 

2 you will, copy of the plat itself. And I'll hand counsel 

3 one also. 

4 Would you hand that to the Court and hand 

5 that to counsel? 

6 In the upper left-hand corner of that plat, 

7 which is recorded with the deed, it is stated parcel A is 

8 the first division of the property. Parcel B is an add-on 

9 parcel to the property of H. c. Mentz and Pamela M. Mentz 

10 in deed book 639, page 707. 

11 The deed itself provides: Auerbach is 

12 granted a first right of refusal to purchase parcel B 

13 consisting of 7.422 acres, referring to the fact that the 

14 easement portion does not limit parcel B as to the amount 

15 of acreage that it's referred to. The deed also provides 

16 that Parcel B, containing 7.422 acres, is added onto the 

17 property, described in deed Book 659, page 707 -- the same 

18 reference that's in the plat itself -- as an add-on, not 

19 for the purpose of creating additional building lots. 

20 Now, the only limitation to the add-on 

21 provision is the limitation with respect to increasing the 

22 number of building lots. And that refers to density, and 

23 is fully explained in the.letter from Mr. Hodges, dated 

24 August 30th, 1993.~ And it's also addressed later in his 

25 statement. 
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1 There's absolutely nothing in the plat or the 

2 deed that's irreconcilably repugnant. The easement is 

3 established to parcel B. Auerbach is given a first right 

4 of refusal on parcel B, consisting of 7.422 acres, and 

5 parcel B consisting of seven or containing 7.422 acres is 

6 an add-on to the 122.5 acres, making a new 129.5 acre 

7 parcel. 

8 When the deed and the plat are read in their 

9 entirety, the deed is perfectly clear, we submit, and 

10 provides access to the 129.5 acre parcel. On the other 

11 hand, if the Court should conclude that there's any 

12 ambiguity in the provisions of the deed, the Court should 

13 consider evidence to show the attendant circumstances 

14 existing at the time the deed was executed, including the 

15 situation of the parties and their relationship·. That's 

16 the proposition that's set forth in the Camp case as well 

17 as in all cases in addressing deeds and their intent. And 

18 the evidence is not offered to a~ter, modify or contradict 

·19 the terms of the deed, but is simply to show the attendant 

20 circumstances. 

21 The evidence in this case, Your Honor, could 

22 not be clearer, and we submit to the Court that it's laid 

23 out by documents primarily letters and correspondence 

24 and requests for admission attached to our memorandum. 

25 And let me suggest to the Court that nowhere 
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1 is it more evident than in this case that the county is an 

2 unnamed party to this deed, because the county exercised 

3 through its subdivision and zoning ordinances the 

4 requirements concerning much of the language in the deed, 

5 and whether or not certain benefits that flowed from this 

6 transaction could be obtained by the parties. 

7 The ordinance required, and it was provided 

8 in the deed, that a so-foot easement was provided to 

9 access subdivision parcels of ten acres or more. Adding 

10 on of the 7.422 acres, parcel B, to_the 125.5 acre parcel 

11 was done so that parcel A -- that was the piece that was 

12 conveyed to Mr. Auerbach -- could be treated as a first 

13 division of the entire parcel. 

14 And that's the language, Your Honor, that's 

15 in the letter form Mr. Johnson dated September 3rd, 1992; 

16 that's his language. 

17 MR. MCCALL: Your Honor, I object because 

18 until the Court determines there's an ambiguity, I think 

19 it would be inappropriate to be hearing any evidence at 

20 all prior to the time that the deed was recorded. And Mr. 

21 Ellis' memoranda is replete with references to events that 

22 occurred prior to the recordation of the deed, all of 

23 which are predicated upon the Court's finding, if there is 

24 some need to hear¥parol or extrinsic evidence. 

25 As Ms. Barker said, we would like the 
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1 opportunity to respond to this memoranda, too, but I think 

2 for the purposes of this motion today, or at least in 

3 response to the motion that we have filed, the 

4 representations by Mr. Ellis need to be conveyed from the 

5 date of the recordation of the deed forward, unless and 

6 until the Court determines there's a need to hear parol or 

7 extrinsic evidence, because otherwise we are going way 

8 back; we are going back into an area the court hasn't 

9 ruled on prior to the time the deed is recorded. I 

10 realize the cross-motion is based on events occurring 

11 before the recordation of the deed, but we are gettinq far 

12 afield from the motion today, and that's the lanquage with 

13 respect to this easement. 

14 THE COURT: Well, doesn't he have the 

15 right to argue what's on the plat and what's on the deed? 

16 MR. MCCALL: He has the right to arque 

17 what's on the plat and the deed for sure, Your Honor, but 

18 the letter that he just referenced, dated in September of 

19 '92, is not part of the deed; that's prior to recordation 

20 of the deed in April of 1993. 

21 He's referring to events and letters, and so 

22 forth, that go into the question of the intent, all of 

23 which would be premature until the court rules on the 

24 lanquage in the de~d. There's no groundwork at all, no 

25 foundation for the admission of parol evidence or 
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1 extrinsic evidence prior to the time that the deed was 

2 recorded. 

3 THE COURT: Well, because of the lateness 

4 of the filing of the memorandum by Mr. Ellis, I'm going to 

5 allow you all to respond. But I'm trying to focus in on 

6 the specific issue that would solve the whole thing, and 

7 the specific issue that will solve the whole thing is the 

8 interpretation of the deed and the plat, isn't it? 

9 MR. MCCALL: Yes, Your Honor, but I would 

10 point out to the court that the appeal in this case, the 

11 pleadings themselves, does not raise the issues of 

12 ambiguities; it doesn't raise the issue of the intent of 

13 the parties; it doesn't raise any of these issues. 

14 The issue in the appeal was whether or not 

15 the County complied with the ordinance in its 

16 interpretation of this language that's in the deed that 

17 described the easement. None of these other issues are 

18 issues in the County case. This memorandum contains 

19 issues that are part of the companion case, but that's ~ot 

20 before the Court this morning. 

21 THE COURT: Well, I agree and disagree 

22 with you, Mr. McCall. I think that in order to interpret 

23 the deed, I've got to interpret the deed. And in order to 

'24 interpret the deed, I:ve got to look at the whole deed 

25 from corner to corner, together with the plat. 
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1 MR. MCCALL: I agree, Your Honor, but at 

2 the same time, that review necessarily must start with the 

3 date that the deed is recorded and the document itself, 

4 and not events or circumstances or documents that were 

5 prepared prior to the recordation of that deed. The 

6 doctrine of merger clearly would support that anything 

7 prior to the execution of that deed, in this recordation, 

8 is merged in the deed. ~ 

9 THE COURT: I'll overrule your objection, 

10 at this point. You may respond to that question in your 

11 

12 

13 

14 

15 

memorandum 

documentary 

when we get through. 

Go ahead, sir. 

MR. ELLIS: Thank you, Your 

The further requirement, I mean 

evidence that we produced to the 

Honor. 

further 

Court shows 

16 that the county -- and this is in conjunction with my 

17 suggestion to the Court that the County was actually a 

18 part of this deed, a named party -- actually dictated the 

19 language that was used in the deed and construed that 

20 language -- and I'm not talking about Ms. Barker or Mr. 

21 Rives or anybody in the legal department, but I'm talking 

22 about the people in the planning office who are charged 

23 with the day-to-day administration of the ordinance 

'24 itself. The planning director construed that language to 

25 mean that there was access to the entire 129.5 acre 
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1 parcel, because he gave a tentative approval to the 

2 subdivision plans that were submitted on August 30th, 

3 1993. 

4 Indeed, and we filed as exhibits with our 

5 memorandum, the tax records and the county letter, which 

6 added on the property, for assessment purposes, to 129 

7 acres, before the deed was executed. The letter that adds 

8 it on was dated some two weeks before the deed was signed. 

9 And I go back for a moment, Your Honor, to 

10 refer again to the camp case that says the intent may be 

11 evidenced by the circumstances surrounding the parties at 

12 the time the deed was executed. 

13 The evidence is equally clear that Auerbach 

14 and Ortmann knew of the add-on requirement and that's so 

15 between the Johnson letter of September 3rd, 1992, McCall 

16 letter of September 31, 1992, Auerbach's handwritten notes 

17 on the deed, draft of the deed that's filed as an exhibit, 

18 the County admission Number 62 and -- although we haven't 

·19 filed it because we ~ot it just yesterday -- the Auerbach 

20 admission Number 62, which we will file with the Court. 

21 In short, Auerbach and Ortmann could not have 

22 purchased parcel A and made their improvements unless 

23 parcel B had been added onto the 125.5 acres, and they 

'24 knew that. 

25 Your Honor, we are perfectly aware of the 
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1 rule that prohibits the use of deposition testimony as the 

2 basis of a summary judgment motion, but I offer this 

3 testimony in opposition to the summary judgment motion 

4 that's been filed by the County, by Mr. Auerbach and Mrs. 

5 Ortmann in this case, and the County. And I think it's 

6 appropriate for the Court to consider it in considering 

7 their motion. 

8 This was Mr. Hodge's testimony --

9 MR. MCCALL: Excuse me. For the record, 

10 may I interpose an objection to any_use of the deposition 

11 testimony. I don't believe it comports with the rules at 

12 all, Rule 4.7. I can't find any exceptions that apply. 

13 THE COURT: It may, again, and it may 

14 not, Mr. McCall, but the only way we are going to get to a 

15 conclusion of this matter is to continue to allow each 

16 side to put in what it feels it can to vouch the record. 

17 So I'm going to allow him to put it in anyway, and he 

18 doesn't have to vouch the record. Your objection is 

19 overruled. Your exception is noted. 

20 

21 

Go ahead, Mr. Ellis. 

MR. ELLIS: Your Honor, we are referring 

21 

22 in this deposition·testimony, initially to the copy of the 

23 deed that has the handwritten notes along the side of it, 

'24 if the Court recalls that copy of the deed. Do you have 

25 it there? 
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1 THE COURT: Yes, sir; I saw it somewhere 

2 in here. I can't put my hand right on it. 

3 MR. ELLIS: It's Exhibit Number 7 to our 

4 memorandum. 

5 THE COURT: Go ahead, sir. 

6 MR. ELLIS: And Mr. Hodges, who is the 

7 planning director for Hanover County testified: 11All 

8 riqht. 11 This is the question. "And after 85 dash 86, we 

9- have an TP number sign; Is that the --" 
10 Answer: "Tax parcel." 

11 Question: "-- tax parcel number 'for 

12 property being devided' [sic]? And then we have 

13 immediately below that 85-89 equal TP number sign 'for 

14 property being added to ...• '" 

15 Answer: "I believe they were referring to 

16 proposed division of tax parcel 85-86 and that tax parcel 

17 ••• was the property beinq added onto." 

18 Question: "And that would have been Mr. 

19 Mentz' property?" 

20 Answer.: "Yes." 

21 Question: "All right. And do you recall a 

22 discussion with Mr. Auerbach at or about the time these 

23 notations made by you were made to the deed?" 

'24 Answer: "I'm not sure I recall discussing 

25 it, but it may have occurred. I don't recall particular 
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1 discussions. 

2 11 I would acknowledge that that's my writing 

3 on the right-hand column under where it says, '7.422 acres 

4 (Parcel B) shall be added to Deed Book 659, Page 707 as an 

5 'add-on not for the purposes of creating additional 

6 building lots.'" 

7 Question: "That is your handwriting?" 

8 Answer: "That's my handwriting and my 

9 quotes." 

10 Question: "And your quotes. And the purpose 

11 of your making that notation was so that would be included 

12 in the final form of the deed; is that correct?" 

13 Answer: "Yes, so that it would meet the 

14 zoning requirements. So as far as I was concerned, Mr. 

15 Mentz would be able to develop his property. In 

16 accordance with the letter, I wrote to Mr. Goodfellow and 

17 it would meet the requirements of the ordinance." 

18 Question: ·"And so that Mr. Auerbach could 

19 get his building permit; isn't that correct?" 

20 

21 

Answer: "Yes." 

Further: "Did you ever discuss with Mr. 

22 Auerbach any distinguishing feature of the access, as to 

23 whether or not it was to Parcel B containing 7.4 acres or 

'2 4 to the entire property of Mr. Mentz's?" 

25 Answer: "I don't recall the discussion of 
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1 distinguishing features of Parcel B. The subdivision was 

2 filed after my letter written to Mr. Goodfellow, which in 

3 my opinion to Mr. Goodfellow was Mr. Mentz added the 

4 property to the whole. He should be able to develop it." 

5 Question: "Is that still your opinion?" 

6 Answer: "Not based on subsequent information 

7 and advice of counsel. 11 

8 Question: "It was your opinion at the time 

9 that you wrote that letter, though, was it not?" 

10 Answer: "In 1993, yes. If I was aware of a 

11 problem, I would have alerted Mr. Goodfellow, and Mr. 

12 Mentz through Mr. Goodfellow, that there was a problem." 

13 Now, Mr. Johnson testified, and he was the 

14 subdivision administrator: "Now, you indicate that the 

15 10-acre parcel was not divisible as requested; is that 

16 correct?" 

17 

18 

Answer: "That's correct." 

Question: "Why was that?" 

19 Answer: "The ordinance states that after the 

20 first accountable division, all lots thereafter must be 10 

21 acres or greater, and the division status of a property is 

22 determined by the parent tract and when that property was 

23 created." 

'24 Question: "All right. So, the ten acres, 

25 which is the subject of this letter, was not the parent 
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1 tract, was it?" 

2 

3 

Answer: "No, it was not." 

Question: 11That, in effect, was a first 

4 division, the 10-acre parcel -- 11 

5 

6 

Answer: 110f the larger tract, yes.•• 

Question: "-- which had been conveyed to Mr. 

7 Mentz -- the 10 acres was owned by Mr. Mentz at the time 

8 of your letter dated September 3rd, 1992?" 

9 Answer: "Yes." 

10 Question: "And so Mr. Mentz was desirous of 

11 conveying to Mr. Auerbach two-plus acres out of the 10 

12 acres; is that correct?" 

13 Answer: "Right." 

14 Question: "And that division could not be 

15 effected as requested, because it would have been a second 

16 division; is that correct?" 

17 

18 

Answer: "That's correct." 

Question: "So in o~der to effectuate or 

19 permit that division,. the residual seven acres would have 

20 to be added on to Mr. Mentz's other property; is that 

21 correct?" 

22 

23 

Answer: "That's correct." 

Question: "And if that were not done, then 

'24 Mr. Auerbach could not qet a building permit for the 

25 improvements on his two-acre parcel; is that correct?•• 
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1 Answer: "That's correct." 

2 Question: "Did you discuss that fact with 

3 Mr. Auerbach? I see you sent a copy of that letter to 

4 

5 

him." 

Answer: "I had met Mr. Auerbach on several 

6 occasions and that could have been, that could have been 

7 discussed. I canit verify that, yes, I actually talked to 

8 him about that. But, yes, I think we did discuss the 

9 situation about the 10 acres v. the two, the two-acre 

10 lot." 

11 Question: "Did you discuss the adding on 

12 requirement by the County with Mr. Auerbach?" 

13 Answer: "I'm.thinkinq that we did discuss 

14 how he could obtain his objective by adding the property 

15 back. 11 

16 Your Honor, we have here a position taken by 

17 the County from a legal standpoint that's contrary to the 

18 position that was enunciated and followed through and 

26 

19 dictated by the administrative people of the County, prior 

20 to the county's receipt of a letter from Mr. McCall 

21 indicating that legal action would be taken if the permit 

22 was granted. 

23 We submit to the Court that ba~ed on the 

'24 clear language of the deed, indeed the evidence attendant 

25 to the circumstances surrounding the execution of the deed 
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1 and the parties' association and relative circumstances 

2 themselves, it's clear that this easement goes to the 

3 129.5 acres, and we would ask the Court to so find. 

4 THE COURT: All right. Now, Mr. Mauck, 

5 did he leave out anything? 

6 MR. MAUCK: I think he did an admirable 

7 job. 

8 THE COURT: I come back around, 

9 understanding, Mr. McCall, and Ms. Barker, and Mr. Kerkam 

10 that I'm going to allow you all to file papers and allow 

11 Mr. Ellis to respond to them. I think you ought to make 

12 some comments on Mr. Ellis' comments. 

13 MR. MCCALL: Thank you, Your Honor. 

14 First, I want to clarify from our perspective the comments 

15 regarding the camp case. I think Mr. Ellis has 

16 misconstrued the intent of our memoranda and the comments 

17 made with respect to Camp. Camp is a case in which there 

18 were repugnant clauses in a deed. I've got a copy of the 

19 case for the Court, if the Court would like. Basically 

20 it's a deed that said leaving, transferring property to 

21 mother and son, tenants by the entirety, I believe, with 

22 right of survivorship. 

23 What the court did in the Camp case was 

'24 simply go through the regimen of rules of construction 

25 that it expected the courts in Virginia to follow, which 
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1 the courts in Virqinia had followed. But then it looked 

2 at that clause and stated that basically these rules don't 

3 apply, we have repuqnant clauses. 

4 After qoing through its analysis, the Court 

5 concluded that in the case of the repugnant clauses, that 

6 the first clause would control, that was the ruling of the 

7 Court. And the Court further held that is error for the 

8 trial court to allow the testimony of the attorney who 

9 drew the deed. The reason being is, and I think the whole 

10 point of the Camp case is, that only under the most dire 

11 circumstances should the courts venture outside the 

12 language of the deed to garner the interpretation placed 

13 on that deed by the parties. The Camp case stands, as we 

14 stated in our memorandum, for the rigidity with which the 

15 Supreme Court expects the courts of Virginia to follow the 

16 rules. 

17 There is no repugnant language, in our 

18 estimation, in this deed. There's no repugnant language 

19 whatsoever. The references that Mr. Ellis makes to the 

20 parcel B v. another description of the 7.422 acres, 

21 there's nothing repugnant about that. 

22 It may be considered redundant, but it's not 

23 repugnant. It's quite clear from the deed there is only 

~4 one parcel B, none other. So, we are not presenting to 

25 the Court the £!mp case for the proposition that there are 
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1 repugnant clauses in this deed, not at all. In fact, 

2 . again, as I said, we make the point that the court's not 

3 supposed to go outside of the deed unless there!s no 

4 reason for it. Even in th~ cases of these repugnant 

5 clauses, the Court's saying you still have kind of a way 

6 to resolve it, but we can apply the standard rules of 

7 construction to this particular deed. 

8 One of the things that Mr. Ellis made, one of 

9 his comments was that there is clear language in the deed. 

10 We concur in that. We think the language in the deed is 

11 very, very clear. There's nothing uncertain in the deed 

12 at all. What he is arguing is their interpretation of 

13 what the add-on provision may, or the add-on language may 

14 have in terms of impacting on the use of the easement. 

15 But there's nothing presented in their memorandum that 

16 addresses any authority by way of court cases, or county 

17 ordinances, or any example of any positions that the 

18 County has taken with respect to the add-on provision, to 

19 support the interpretation that he wants this court to 

20 adopt. 

21 As stated in the County's memoranda, whatever 

22 the real estate tax assessor's office does for tax 

23 purposes, for putting it on the tax records, which is one 

'24 of Mr. Ellis' exhibits, whatever position the county may 

25 take with combining these properties for tax map purposes, 
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1 that's giving them the same parcel. Number one, you take 

2 it the way you find it. And the point is that this deed 

3 imposed certain restrictions on the use of this property. 

4 And other references, whether it's the County or anyone 

5 else referring to this property by any other designation 

6 cannot change the basic character of this property, no 

7 more than they could change the ownership simply because 

8 they are going to call it a new name. 

9 One of the exhibits that Mr. Ellis attached 

10 to his memorandum was a deed of the property, the 122.5 

11 acres that Mr. Mentz has. And there's a further reference 

12 to an access easement that I believe I'm correct in saying 

13 that was entered into by his predecessors in title. Mr. 

14 Mentz isn't a party to that particular easement. That's 

15 their Exhibit Number 1. 

16 But Mr. Mentz, for example, could purchase 

17 the underlying fee interest in that easement, and the 

18 County might at his request or on its own initiative 

·19 combine it for tax purposes. That mechanical treatment of 

20 that property in his subsequent ownership would not in any 

21 way impact on the rights of those parties to that access 

22 easement. It would impact.upon their right to use it. It 

23 would not expand the easement. It could not change the 

' 24 characteristics of that easement. And what they are 

25 asking the Court to do is change the characteristics of 
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1 this easement, which is clear by its own terms. Our 

2 position is that you simply can't do that. 

3 Now, I will make one final comment, Your 

4 Honor, because there are a lot of areas that I wanted to 

5 respond to with respect to the memorandum, which I think 

6 significantly misstate a lot of the positions taken, but 

7 if the Court will look at Exhibit 15, which is the letter 

8 of August the 30th, 1993 from Mr. Goodfellow or to Mr. 

9 Goodfellow from·John Hodges, in the memorandum presented 

10 to the Court, they indicate that th~s represents the 

11 County's approval of Mr. Mentz's subdivision plan. I 

12 carefully reviewed it. -I don't believe the word 

13 "approval" is in the letter. They do indicate in the 

14 final paragraph that they would be notifying Mr. Auerbach 

15 and Mr. Wade of Mr. Mentz's plans in this area and our 

16 concurrence with those plans. 

17 But Mr. Hodge's testimony in that deposition 

18 that Mr. Ellis read clearly says that, yes, basically, 

19 that was my initial opinion, but when I learned that there 

20 was a dispute about the access -- and on advise of legal 

21 counsel, we changed our position. 

22 This particular letter makes a reference that 

23 it's to a zoning inquiry. And it says: Dear Bill, In 

'24 response to a complaint received in this office regarding 

25 the status of the proposed Mentz subdivision --
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1 This letter in no way is·an approval letter. 

2 It's replete with conditions that have to be satisfied by 

3 Mr. Mentz. I think It's a fair description of this letter 

4 to state that Mr. Hodges is merely saying in response to 

5 your inquiry, all things being equal, if you comply with 

6 these certain conditions after we have reviewed your 

7 initial sketch, and so on, we don't see a problem. It's 

8 not an approval letter of a subdivision in any sense of 

9 · the word. 

10 And I'm not trying to argue the County's 

11 position, but I think it's fair to say from our 

12 perspective the County could not approve anything, the 

13 County had not taken any legal position. At best you 

14 could say they were in a preliminary examination stage of 

15 Mr. Mentz's subdivision plans. There was yet a lot of 

16 work to be done. 

17 And there are also some references in there 

18 regarding the seven acres and the add-on, and so forth. I 

19 think the distinction here, Your Honor, is that there is a 

20 legal distinction between the effect of the County's 

21 requirement of adding on the seven acres that was left 

22 over to Mentz's other property, and what impact that 

23 add-on process had on.the legal character of the property 

'24 itself with respect to the use by other people of that 

25 property, that is specifically the easement. 
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1 Our position is that while the deed is very 

2 clear about the add-on and I believe Mr. Ellis said it's 

3 very clear -- we don't dispute the add-on language 

4 incidentally, Your Honor, it's very clear about what it 

5 does. The distinction is that we submit that it does not 

6 in any way, shape, form or fashion change the character of 

7 the seven-acre parcel and .the two-and-a-half-acre parcel 

8 owned by my clients; that is, with respect to this 

9 easement. That property's characteristics for the 

10 purposes of add-on were not changed. Add-on is a process 

11 to take care of having a lot that falls below the minimum 

12 County requirements of a ten-acre lot. 

13 And our posit~on is that that's all the 

14 add-on process did in this particular instance, it had no 

15 other purpose. It served no other purpose other than to 

16 remove an illegal lot and it does not, in any way, nor do 

17 any of the exhibits or -- and Mr. Ellis didn't represent 

18 to the Court that the add-on changed the easement 

19 ianguage, or anything. There's no references in any of 

20 the County records about it. It simply says what it says, 

21 they were for two different purposes: Number one, you 

22 have language that establishes the easement, takes care of 

23 that problem; number two, you have the add-on language 

'24 that takes care of the problem with the lot that would be 

25 illegal because it's less than ten acres. Then you have 
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1 another provision regarding right of first refusal. Each 

2 of those are independent, taking care of various aspects 

3 of this transaction. 

4 Thank you, Your Honor. 

5 THE COURT: Ms. Barker? 

6 MS. BARKER: Judge Taylor, I'm really 

7 alarmed by Mr. Ellis' characterization of our 

8 participation in this review as making us a party to the 

9 deed. 

10 We receive a number of inquiries relating to 

11 our zoning and subdivision ordinances and compliance with 

12 our ten-acre first division requirement in the A-1 

13 district. And typically if there's been a prior division 

14 that doesn't fit into that requirement, our planners 

15 advise people to use this add-on language. 

16 That advice does not constitute approval of a 

17 subdivision nor does it constitute an opinion regarding 

18 access or any other aspects of the subdivision or zoning 

19 ordinance. 

20 And we indicate our approval with a formal 

21 stamp, which is signed by the director or the deputy 

22 director of the department. So various letters that are 

23 sent back and forth are not approvals of subdivisions. 

'24 And I'll just say, again, that we did not 

25 complete a title examination of that access easement, nor 
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1 was any opinion rendered on it, and one would not have 

2 been sent that this conflict or this issue was brought to 

3 our attention. And at that point we had to deal with it 

4 and did deal with it by determining that for our purposes 
I 

5 there wasn't adequate access. We would look to the Court 

6 to interpret that. 

7 THE COURT: Mr. Kerkam, do you want to 

8 say anything? 

9 MR. KERKAM: I have nothing to say, Your 

10 Honor. 

11 THE COURT: All right. Mr. Ellis, do you 

12 want to respond shortly? I'm going to allow you to 

13 respond in writing to the writing. I'm going to allow Ms. 

14 Barker --

15 MR. ELLIS: I don't want to take up the 

16 Court's time. At this point, we have what I think will be 

17 short matters to take up with the Court. 

18 THE COURT: How much time do you need, 

19 Mr. McCall, to respond, because I'm going to give Mr. 

20 Ellis a few days to respond after that. If Mr. McCall can 

21 get to Ms. Barker, you all can respond together or you can 

22 respond separately, whichever way you want to do it. 

23 MS. BARKER: I think a separate response 

24 would be fine, but we can do that in the same time frame. 

25 MR. MCCALL: Two weeks, Your Honor? 
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1 THE COURT: Two weeks. All right. Two 

2 weeks: 14 days. All right. 

3 Mr. Ellis, you have five days after that to 

4 respond, if you so desire. 

5 

6 

MR. ELLIS: All right, sir. 

THE COURT: All right, sir. Now, the 

7 other matters you wanted me to listen to. 

8 MR. ELLIS: Yes, sir, Your Honor. 

9 First of all, I have a motion to amend the 

10 complaint, the original papers of which I filed with the 

11 Court, and the amendment does two things, basically: It 

12 adds a paragraph to the bill of complaint to allege a 

13 violation of Exhibit 18.2-499, and a request for treble 

14 damages under 18.2-500. We are basing this request mainly 

15 on some of the deposition testimony that's been discovered 

16 and a recent case that's been decided by the Supreme Court 

17 of Virginia, Commercial Business Systems v. Bell South 

18 Services, decided last January, which provides that you 

19 don't have to show actual malice to recover in a case of 

20 this type of violation, but legal malice is all that's 

21 necessary. 

22 And we would move the Court to permit us to 

23 make that amendment arid to increase our addendum 

24 provision. We also deleted one sentence in paragraph 22 

25 of the bill of complaint, and that's our motion with 
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1 respect to that aspect Qf the case. 

2 . THE COURT: All right. Any other 

3 position on this, Mr. McCall? You are not in this, Ms. 

4 Barker, Mr. Kerkam? 

5 MR. MCCALL: Your Honor, I don't object to 

6 the basic amendment itself, but I think from a 

7 housekeeping --

8 THE COURT: The rule says I'm supposed to 

9 be very lenient in this area. 

10 MR. MCCALL: -Well, we don't object to the 

11 amendment, Your Honor. I think there may be a couple 

12 housekeeping things that are in·order. 

13 THE COURT: All right. 

14 MR. MCCALL: The statute indicates they 

15 get three full damages. I wonder if it's still 

16 appropriate to request the punitives. I wouldn't think so 

17 under the statute, Your Honor. 

18 THE COURT: Are you saying you can't have 

19 treble damages and pu~itive damages in the same action? 

20 MR. MCCALL: According to the statute, it 

21 only mentions treble damages. 

22 MR. ELLIS: But we are alleging a 

23 violation of that statute, which provides for treble 

24 damages. We allege slander of title, for instance, which 

25 doesn't provide for treble damages. We are seeking 
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1 punitive damages under that aspect of it. 

2 MR. MCCALL: Well, my co-counsel suggests 

3 they be set out in a separate count, perhaps a reworking 

4 of the complaint, Your Honor. 

5 THE COURT: Well, I think the easiest way 

6 to do it is to allow the amendment and then you can 

7 address it by responsive pleadings and we can amend, 

8 again, if necessary. 

9 MR. KERKAM: Judge, where we are is -- if 

10 you don't mind, I'll be somewhat out of turn -- an 

11 objection has been raised to the answering of 

12 interrogatories having to do with punitive damages. 

13 THE COURT: Yes. 

14 MR. KERKAM: Mr. Ellis, in his initial 

15 bill of complaint, asks for punitive damages and very 

16 recently filed an interrogatory in June asking us to file 

17 that information. Shortly on the heels of those 

18 interrogatories, in early July, Mr. Ellis filed the 

19 amended bill of complaint, which upon a fair reading 

20 indicates to me that it is solely based on 18.2-499 or 

21 500, which allows for treble damages and reasonable 

22 attorney's fees. It does not provide nor allow for 

23 punitive damages. 

24 Therefore, we have filed an objection to 

25 answering any interrogatories having to do with punitive 
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1 damages. This matter is not filed under counts, it is a 

2 running stream of conscious paragraphs leading up to the 

3 conclusion that the plaintiffs feel that they are entitled 

4 to recover under 18.2-499; that's all they have asked to 

5 recover under. 

6 

7 

THE COURT: All right. 

MR. KERKAM: And if, in fact, it is a 

8 slander of title, it would be our position if they can 

9 prove it, which we respectfully feel they cannot prove, 

10 but that that would be one element of proof that they 

11 would allege for purposes of showing a violation of 

12 18.2-499. 

13 We are on the horns of the dilemma, so to 

14 speak, because at this point the way this amended bill of 

15 complaint is prepared, and I think ultimately will be 

16 filed, I don't believe that the plaintiffs are entitled to 

17 ask or are entitled to request punitive damages. So the 

18 additional matter that's before the court is our objection 

·19 to responding to those large June interrogatories 

20 requesting financial information from the defendants. 

21 THE COURT: Mr. Ellis? 

22 MR. ELLIS: Your Honor, their whole 

23 objection is they don't want to give us a financial 

24 statement and that's what we asked for in our 

25 interrogatories because we filed that based on the fact 
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1 that we originally sought and we still seek punitive 

2 damages. 

3 The only paragraph that's been added to our 

4 bill of complaint is paragraph 31. We notified them of 

5 that amendment before the depositions were taken so there 

6 wouldn't be any question about it, and then we 

7 specifically asked for damages for slander of title for 

8 damages to the easement, development costs and damages 

9 under 18.2-500 and punitive damages. 

10 THE COURT: Yes, s~r. He's raised the 

11 question. In my mind, I'm not going to rule on it now. 

12 But once we get the pleadings in order, then we can have 

13 an argument on his objecti~ns to answering a particular 

14 interrogatory and then we can have a hearing. 

15 MR. ELLIS: The pleadings are before the 

16 court. I have filed with the Court the amended bill of 

17 complaint, and the only --

18 THE COURT: I don't know what the answer 

19 is this morning. Off the top of my head, I've never 

20 approached it as seeking treble damages in one count and 

21 punitive damages in the next. 

22 MR. ELLIS: we are certainly entitled to 

23 allege as a basis of our claim various things such as 

24 tortious interference with contract, slander of title, 

25 violation of Section 18.2-499, each and every one of them. 
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1 18.2-500 just happens to provide for the recovery of 

2 treble damages and attorney's fees by statute. That's the 

3 remedy that's provided if we approve an intentional under 

4 conspiracy to injure him in his trade or business, then we 

5 are entitled to recover that. We also are entitled to 

6 recover for those damages, plus punitives to punish Mr. 

7 Auerbach for the type of actions that he conducted. 

8 

9 

THE COURT: Yes, sir. 

MR. ELLIS: Under those circumstances, we 

10 want to get his financial statement. 

11 THE COURT: The question in my mind is 

12 whether you can set it out in one general prayer or 

13 whether you have to set it out in separate counts. 

14 MR. ELLIS: I haven't set it out in one 

15 general count. Numbered paragraphs in accordance with the 

16 rules, the rules don't say anything about counts and then 

17 I've got separate numbered paragraphs for each element of 

18 damages. That's what the rules provide, Your Honor. 

19 THE COURT: Well, I think we are trying 

20 to cross a bridge before we get to it. 

21 MR. MCCALL: Your Honor, may I just make 

22 one point? 

23 THE COURT: If you want to, but I can't 

24 rule on that until I get the pleadings in order, either. 

25 MR. ELLIS: Will he permit me to file 
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1 that amended bill? 

2 THE COURT: I'm trying to get to that 

3 now. I want to know what other objections you've got for 

4 the record. 

5 MR. MCCALL: I just want to make one 

6 comment, maybe for the point of consideration, Your Honor, 

7 is that Mr. Ellis makes the argument of distinguishing for 

8 the treble damages under the conspiracy, the punitives 

9 under the slander of title. What do you do if by way of 

10 hypothetically speaking, you find that there was a 

11 conspiracy to slander title; does he get treble damages 

12 under the conspiracy and punitive under the actual act? I 

13 think that's one of the things that needs to be fleshed 

14 out. 

15 MR. ELLIS: Judge, he's asking me to try 

16 my case right now. 

17 THE COURT: Yes, sir. That's something 

18 you are raising before we get the pleadings in order. 

19 I'm going to allow him to file his amended 

20 motion. I'm going to allow you to respond to it. What 

21 else can I do to help you? 

22 MR. MCCALL: Your Honor, one of the 

23 things we wrestled with before, the Court will recall, in 

24 the original bill of complaint we wrestled around with the 

25 identification of the individuals described as others and 
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1 the County officials with respect to the alleged 

2 conspiracy. We filed a bill of particulars. The Court 

3 entered an order. We got a response we were no~ satisfied 

4 with. We filed a motion to compel and the Court 

5 instructed we could obtain that additional information 

6 through discovery. 

7 THE COURT: Yes, sir. 

8 MR. MCCALL: In the amended bill of 

9 complaint, paragraph 22, they have struck the language: 

10 not satisfied with their conspiratorial acts between 

11 themselves and County officials regarding the access road. 

12 But that's a reference left in paragraph 18 

13 regarding it says almost immediately following 

14 settlement: Auerbach and Ortmann between themselves and 

15 others undertook a course of action by combination of 

16 agreement and conspiracy. 

17 I think this is deja vu again, in trying to 

18 determine who "others11 are. What we are trying to 

19 determine at this point is whether the dropping of any 

20 reference to conspiracy with the County officials, that's 

21 referenced in paragraph 22 of the original complaint, 

22 means that the plaintiff is acknowledging that, therefore, 

23 there is no conspiracy, if such conspiracy existed 

24 involving County officials. We don't want to leave the 

25 door open in a surreptitious way for others to come back 
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1 in and have the County back in this case again. 

2 We don't have a problem with takinq the 

3 reference out to the County, we don't have a problem with 

4 leaving the word 11others" in, but we would like some 

5 clarification so we know who the players are, that 

6 "others" is not a veiled description to bring in the 

7 County again. 

8 

9 

MR. ELLIS: May it please the Court: 

MR. MCCALL: Excuse me just a second. I 

10 see ourselves getting back to a motion to the bill of 

11 particulars, going through all this again and reworking 

12 discovery and we were hoping, maybe with the Court's 

13 assistance, to get some clarification of the plaintiffs' 

44 

14 intent with respect to that particular modification of the 

15 original bill of complaint. 

16 MR. ELLIS: Your Honor, if Mr. McCall 

17 objects so strenuously for me taking that portion of the 

18 sentence out, we'll put it back in. The Court's ruled on 

'19 it --

20 THE COURT: Yes, sir. 

21 MR. ELLIS: -- and directed that, but I 

22 thought for clarification purposes if we deleted that 

23 reference it would be clearer. So that's what I did. 

24 THE COURT: Yes, sir. I thought you 

25 deleted it on purpose also. I compared one to the other. 
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1 MR. ELLIS: Yes, sir, but if he wants it 

2 back in, we will put it back in. 

3 MR. MCCALL: Your Honor, I haven't said I 

4 want it back in. I wasn't going to get into this. I 

5 talked to Mr. Ellis on the phone and- asked him did he mean 

6 to exclude the County and he wouldn't, he said 11others' is 

7 still in there. 

8 THE COURT: You are asking me to rule on 

9 the pleadings before I get to the pleadings in a form that 

10 I can understand them. I've got to.allow Mr. Ellis--

11 when he files his amended bill of complaint, you should 

12 raise the questions to what's wrong with that amended bill 

13 of complaint, and then we cross that bridge when we get to 

14 it: isn't that right? 

15 

16 

MR. MCCALL: All right, Your Honor. 

THE COURT: Let's do it that way. It's 

17 ordered that you- can file your amended bill of complaint. 

18 MR. ELLIS: Thank you, Your Honor. I 

19 have the order 

20 

21 

22 counsel now. 

THE COURT: All right, sir. 

MR. ELLIS: -- which I will submit to 

23 THE COURT: Mr. McCall can note his 

24 objection to it. 

25 MS. BARKER: Your Honor, there have been 
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1 various references to County officials and, of course, 

2 it's our position that there should be no references to 

3 County officials in that pleading. 

4 THE COURT: I understand. You made that 

5 clear in your previous arguments. 

6 All right. Mr. Ellis, what else have you 

7 got? 

8 MR. ELLIS: The other motion that we had, 

9 Your Honor, was to require the.defendants to answer our 

10 third interrogatories, which were two questions, one of 

11 which was to provide the financial statement, and I 

12 understand the Court is going to defer a ruling on that. 

13 THE COURT: I am, yes, sir. 

14 MR. ELLIS: The other is to provide the 

15 insurers' requirements provided in rule four eight. And 

16 there's been no objection filed to that. We ask for the 

17 provision of the insurance information of any insurance 

18 policy that covered or possibly covered the damages that 

19 we seek, and that's specifically provided. for in the 

20 rules. Twenty-one days has gone by. There's been no 

21 objection filed. We would ask the Court to compel answers 

22 to that. 

23 THE COURT: All right. Have you got any 

24 problems with answering that, Mr. Kerkam? Aren't you the 

25 man who is handling that side of it? 
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1 MR. KERKAM: Judge, I believe I am. 

2 THE COURT: Well, file something in 

3 response. 

4 MR. KERKAM: I will file something in 

5 response. 

6 THE COURT: All right, sir. 

7 MR. ELLIS: Judge, I don't understand 

8 what he's going to respond to. The 21 days has gone by. 

9 There was never any objection filed. The motion to compel 

10 was filed. 

11 THE COURT: The rule is specific that you 

12 have to furnish the information.· Why can't you furnish 

13 the information? 

14 MR. KERKAM: Judge, I believe I've 

15 already been ordered to respond. 

16 THE COURT: Yes, sir. 

17 MR. ELLIS: Thank you. That's all I 

18 have. 

19 THE COURT: Yes, sir. Anything else this 

20 morning? 

21 MR. ELLIS: No, sir. 

22 MR. KERKAM: Judge, the order that Mr. 

23 Ellis has provides to the Court a certain number of days 

24 within which to respond. I believe before we can respond, 

25 I would like to file a bill of particulars in terms of 
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1 paragraph 18 as to who the identification of "others" are 

2 -- before we respond. And I'd like the Court to give me 

3 time to file a bill of particulars, and then after that 

4 information has been provided on the bill of particulars 

5 

6 THE COURT: Yes, but isn't a response for 

7 the bill of particulars a response? 

8 MR. ELLIS: Your Honor 

9 MR. KERKAM: I'm going to file a motion 

10 for a bill of particulars. Isn't that a response? 

11 MR. ELLIS: Your Honor, it's already been 

12 ruled on by the court back when Mr. Brenner was in the 

13 case and Mr. McCall on paragraph 18, they requested a bill 

14 of particulars and the Court granted it and then ruled 

15 that they were entitled to no further information. We 

16 have been through this all before. 

17 MR. KERKAM: But, Judge, this is a new 

18 lawsuit, entirely new lawsuit. Everything else has gone 

19 by the boards. All the discovery's gone by the boards. 

20 All the pleadings have gone by the boards. It's day one 

21 today. 

22 THE COURT: But, again, you are asking me 

23 to make a ruling on something I just allowed the filing 

24 of. 

25 MR. KERKAM: For purposes of our filing 
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1 responsive pleadings to the amended bill of complaint, we 

2 need to know who these individuals or entities are that 

3 Mr. Ellis refers to as "others". He's taken the county 

4 out now. I can't respond to this amended bill of 

5 complaint without knowing that information. And I wish to 

6 file a bill of particulars to have Mr. Ellis specifically 

7 tell me who he is referring to, if he can. Then I can 

8 adequately respond to this pleading. 

9 MR. ELLIS: Your Honor, Mr. Kerkam is the 

10 third counsel that we have had to deal with in this 

11 matter. We have been through this identical --

12 THE COURT: I certainly ruled on the 11 

13 others" as to the bill of particulars, Mr. Kerkam. 

14 

15 

MR. ELLIS: The Court's entered --

MR. KERKAM: That's fine, Judge. That 

16 was in that lawsuit, if the Court is telling me that? 

17 THE COURT: It's the same "others" and I 

18 ruled on them. 
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·19 MR. KERKAM: Well, Judge, it can't be the 

20 same "others" because Mr. Ellis has taken all the County 

21 officials out of this case. 

22 THE COURT: Yes, but they were 

23 specifically referred to as County officials, Mr. Kerkam. 

24 MR. KERKAM: Well, if Mr. Ellis will tell 

25 us that the "others" in this paragraph 18 do not or are 
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1 not County officials, that's all I need. That's all we 

2 need. we need to find out whether or not this case 

3 involves County officials again. 

4 MR. ELLIS: This is the same argument 

5 that we went through in chambers three months ago, Judge, 

6 and the Court has ruled on it and it's the same paragraph 

7 and it's the same language. 

8 

9 too, Mr. Kerkam. 

10 

11 

12 

13 

THE COURT: I thought I'd ruled on it, 

MR. KERKAM: In th~s lawsuit, Your Honor? 

THE COURT: Well, I just filed this one. 

MR. KERKAM: That's correct. 

THE COURT: If you have got to raise 

14 additional questions in your response, which I'm giving 

15 you a specific time to file a response, can't you file a 

16 response and say: I can't respond because of this? 

17 MR. KERKAM: Well, I can do that, Judge, 

18 but then we have got to start taking all this discovery 

19 all over again. This is a brand new lawsuit. 

20 THE COURT: We will cross that bridge 

21 when we find out what the question is. 

22 

23 

24 Court because we 

MR. KERKAM: The question is simple. 

MR. ELLIS: Is Mr. Kerkam telling the 

and I've got, I want to tell the 

25 Court this right up front: That we told him that we were 
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1 qoinq to amend before he ever deposed·our people, and gave 

2 him the lanquage of the amendment and he had it before him 

3 when he deposed Mr. Mentz. And he's telling the Court now 

4 that all of the discovery that's gone on, everything 

5 that's gone on before is not permissible, inadmissible in 

6 this case, because we filed an amended bill of complaint 

7 adding one paragraph? 

8 MR. KERKAM: Judge, that's not what I'm 

9 saying. We have to respond to factual allegations in the 

10 amended bill of complaint. 

11 

12 

THE COURT: Yes. 

MR. KERKAM: And we simply need Mr. Ellis 

13 to tell us if, in fact, the fact that he has deleted 

14 reference in the amended bill of complaint to all County 

15 officials and the conspiracy with County officials, does 

16 that mean that they are not included within this 

17 classification of "others", unnamed individuals. If Mr. 

18 Ellis will tell us that, then the issue is done. If Mr. 

19 Ellis is deleting a reference to County officials, but 

20 then intends at a later time to come back and say, just 

21 because I deleted it, I'm still going to consider them as 

22 part of this allegation of "others", then we need to know 

23 that and the Court needs to know that. 

24 MR. ELLIS: Judge, this is the identical 

25 argument that we had in chambers, and the Court's ruled on 
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1 it. 

2 THE COURT: I think I have, too. And so 

3 your objections and your motions are overruled, at this 

4 time, Mr. Kerkam. And I've given you 14 days in which to 

5 respond to this amended bill of complaint. 

6 Mr. Ellis, you prepare a sketch for an order 

7 and send it around for their objections. 

8 MR. ELLIS: I gave the order 

9 THE COURT: I've got the order. I'm 

10 talking about the rest of the-things. 

11 MR. ELLIS: On the insurance, yes, sir. 

12 I have an order on that, but I included the other one. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Send me another one. 

MR. ELLIS: All right, sir. 

THE COURT: All right? 

MR. ELLIS: Thank you. That's all. 

THE COURT: Thank you. We will be in 

recess until we get the.criminal docket going. 

MR. KERKAM: Thank you, Judge. 

THE COURT: Thank you. 

(The proceedings were concluded at 10:15 a.m.) 
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WILLIAM T. BOLLING, CHAIRMAN 
CHICKAHOMINY DISTRICT 
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HENRY DISTRICT 

· WILLIAM C. FRAZIER 
SOUTH ANNA DISTRICT 

RICHARD S. GILLIS, JR. 
ASHLAND DISTRICT 

AUBREY M. STANLEY, JR. 
BEAVERDAM DISTRICT 

ELTON J. WADE, SR. 
COLO HARBOR DISTRICT 

J. T. •JACK" WARD 
MECHANICSVILLE DISTRICT 

HANOVER COUNTY 
P.O.BOX470 

HANOVER. VIRGINIA 23069-0470 

August 8, 1995 

The Honorable Richard H. c. Taylor, Judge 
Hanover County Circuit Court 
Hanover, Virginia 23069 

Dear Judge Taylor: 

Re: Mentz v. Hanover County 
Case No. 425-94 

JOHN F. BERRY 
COUNTY ADMINISTRATOR 

RICHARD R. JOHNSON 
DEPUTY COUNTY ADMINISTRATOR 

STERLING E. RIVES, Ill 
COUNTY ATTORNEY 

File No.: 5130 

(804) 537-6035 

In response to the motions filed by the parties and the 
discussion at the last hearing in this matter, the County relies on 
.the "Memorandum of Hanover County 11 filed on January 20, 1995, with 
exhibits. That memorandum states the county's position. 

Thank you for your consideration. 

ALB: cdc 
cc: Andrew J. Ellis, Jr., Esq. 

Charles J. McCall, Esq. 
William B. Kerkam, Esq. 

Sincerely, 

A. Lisa Barker, 
Senior Assistant County Attorney 
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OPPOSITIOR TO MOTIOR FOR PARTIAL SUMMARY JUDGEME~ ABD 
PLAIRTIFFS' CROSS-MOTIOR FOR SUMMARY JUDQMERT 

David Auerbach and Susan c. Ortmann,· (the "Intervenors••) 1 by 

counsel, submit this Memorandum in Opposition to Plaintiffs' 

Memorandum filed in this case on July 18, 1995. 

IHRODUCTIOR 

On March 10 1 1995 1 Intervenors filed a Motion for Partial 

Summary Judgment requesting this Court construe language in a deed 

(the 11 Deed") (Attachment A to intervenors' Motion for Partial 

Summary Judgment) from Plaintiffs to Intervenors relative to the· 

respective rights of each party in an easement described in the 

Deed (the ''Easement"). On July 17, 1995, the Intervenors filed a 

Memorandum in Support of Intervenors' Motion for Partial Summary 

Judgment ( "Intervenors Memorandum'') • On July 18, 1995,· the 

Plaintiffs filed a Cross-Motion for Summary Judgment and a 

Memorandum in Opposition To Intervenors' Motion for Partial Summary 

Judgment and In Support of Plaintiffs' Cross-Motion for Summary 
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Judgment ("Cross-Motion Memorandum"). 

On July 25, 1995, this Court heard oral argument on the 
. 

respective Motions ... The Defendant (the "County") also appeared and 

was heard. All parties agree that the sole issue before this Court 

is the extent of the rights the Plaintiffs retained in the 

Easement. 

The central argument advanced by the Intervenors is that the 

language in the Deed granting the Easement to Parcel B, which a.rose 

out of the settlement of a suit for specific performance by the 

Interv~nors against the Plaintiffs, is clear and unambiguous. Nor 

has it been argued by the Plaintiffs that there was a mistake 

involved in drafting the Deed. As such, this Court is bound to 

review only the instrument. As set forth in Trailsend v. va. 

Holding CokP., 228 Va. 319, 325-326 (1984), the Court held: 

Trailsend contends that where a deed is clear 
and unambiguous, no parol evidence should be 
used to help construe it. The latter argument 
best applies to this appeal. 

In our opinion, and in the opinion of the 
trial court, the language of the deed was 
clear and unambiguous. Where such is the 
case, a court called upon to construe such a 
deed should look no further than the four 
·corners of the instrument under review. In 
Camp v. Camp, 220 Va. 595, 597-598, 260 S.E.2d 
243, 245 (1979), which concerned construction 
of a deed that contained an inherent conflict 
in certain of its terms, we said the following 
about the use of parol evidence in the 
construction of deed: 

The prime consideration, as with any 
writing, · is to determine the 
intention of the parties executing 
the instrument. .. The intention, 
including a finding as to the estate 
conveyed, should be ascertained from 
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the language used in the deed, it 
possible, • • • • If the language is 
explicit and the intention is 
thereby free from doubt, such 
intention is controlling, if not 
contrary to law or to public policy, 
and auxiliary rules of construction 
should not be used. 

(Citations omitted) (emphasis added). Accord 
Amos. v. Coffey, 228 va. 88, 320 S.E. 2d 335 
(1984). We expressed a similar view in 
Woodson v. Smith, 128 Va. ·652, 656, 104 S.E.2d 
794, 795 ( 1920), where we wrote that 11 (t]he 
rule is that when a deed is executed and 
accepted in performance of a prior preliminary 
contract, the deed, if unambiguous in its 
terms, and unaffected by fraud or mistake, 
must be looked to alone as the final agreement 
of the parties. (Emphasis in original] 

The Plaintiffs argue that parol and extrinsic information 

should be considered by this Court. The Cross-Motion Memorandum 

contains extensive references to parol, extrinsic and deposition 

material. The bulk of the references in and exhibits with the 

Cross-Motion Memorandum relate to another case that the Pl~intiffs 

have filed against the Intervenors, styled as H.C. Mentz and Pamela 

M. Mentz, P_laintiffs, v. David Auerbach and Susan C. Ortmann, 

Defendants, Case No. CH 423-94 ("Mentz v. Auerbach">. In that 

case, Plaintiffs allege conspiracy, slander of title and other 

tortious acts by the Intervenors, all arising from alleged events 

associated with the Easement. 

In the instant case, Mentz v. Hanover County, appealing the 

denial of the Plaintiffs' subdivision application, the Plaintiffs 

allege that Hanover County's " ••• reasons for disapproval are not 

properly based on the ordin{lnce and are arbitrary and 

capricious ••• " They further allege that the County 11 ••• is estopped 
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from asserting that there are two separate parcels of land sought 

to be served by the access road when the County required that the 

parcels be joined before approving a conveyance of the servient 

tract now owned by (the Intervenors]". 

The alleged statements, interpretation of the Deed and other 

actions alleged by the Plaintiffs in Mentz v. Auerbach are 

contested matters and granting of a summary judgement in favor of 

the Plaintiffs would not be appropriate in Mentz v. Hanover County. 

Plaintiffs' Cross-Motion Memorandum also refers to other 

occurrences and statements by the parties in connection with the 

Easement, events which, if they occurred, are all contested 

matters. None of these issues are alleged in the appeal in Mentz 

v. Hanover County, and the hearsay, parol evidence, and deposition 

testimony proffered by the Plaintiffs in support of their 

Memorandum should not be considered by the Court. 

Without waiving its objections regarding the contents of the 

Plaintiffs' Cross-Motion Memorandum, reliable case authority 

requires this Court to interpret the Easement through the language 

of the Deed, the Intervenors are compelled to respond to the 

allegations and exhibits presented by the Plaintiffs. 

BACKGROURD 

In 1986, Plaintiffs became the owners of a 122.5-acre parcel 

of land in Hanover County, Virginia. In January of 1991, 

Plaintiffs became the owner of an undivided 10-acre parcel of land 

adjoining the 122. 5-acre parcel. Plaintiffs had the 10-acre parcel 

surveyed and purported to divide it into Parcel A containing 2.578 
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acres ("Parcel A" ) and· Parcel B containing 7. 422 acres ("Parcel 

B"), represented by a plat (the 11Plat") (Exhibit No. 1 Attached) 

prepared by Goodfellow, Jalbert & Beard ( 11 Goodfellow11 ). 

Plaintiffs marketed the Old Church Tavern lo~ated on Parcel A 

through a sale brochure ("Sales Brochure") (Exhibit No. 2, 

Attached). Attached to the Sales Brochure was a copy of a only a 

portion of the Plat ( ••Partial Plat"), which contained no reference 

to "add-on". In June of 1992, Plaintiffs entered into a contract 

to sell Parcel A to the Intervenors (the "Contract") (Exhibit No. 

3, Attached). In the Contract, the Intervenors reserved a first 

right of refusal to purchase Parcel B. In August of 1992, as a 

result of a title search in preparation for closing on the 

purchase, the Intervenors first learned that the Plat had never 

been filed of record in Hanover County and that the representation 

concerning the division of the 10-acre parcel and the Plaintiffs 

ability to perform under the Contract were false. The 

Intervenors' notified Plaintiffs' then counsel, Jeffrey Zwerdling 

(Exhibit No. 4, Attached). 

Under certain circumstances, the Hanover County Subdivision 

Ordinance requires that when a portion of a larger parcel of land 

is purchased by someone already owning adjoining property, and 

concurrent with recording the purchase, the purchased portion may 

be further plated and divided and an even smaller portion sold to 

a third party. This is allowed so long as the remainder of the 

land retained by the purchaserjseller is, concurrent with the 

purchasejsale, 11 attached11 to the purchaser/seller's adjoining 
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property by an administrative process referred to by the Hanover 

County Planning Department as the "add-on" provision. This is 

called the "r-ight of first division•• 

Thereafter, the portion of land "added-on" is then treated by 

the County as a new parcel of land containing the 

purchaser/seller's other property and the property that is 

subjected to the "add-on 11 procedure. That is, the combined 

properties will appear in Hanover County tax records and on tax 

maps as one parcel only for tax purposes. 

Because the Plaintiffs had not recorded the Plat when they 

took title to the 10-acre parcel, they lost their ••right of first 

division•• and were unable to convey Parcel A to the Intervenors as 

called for under the Contract without complying with the Hanover 

County Subdivision Ordinance. 

In early August of 1992, when the Plaintiffs first learned 

that the Plat was not recorded, they had another plat, with a 

different configuration for Parcel A and Parcel B, prepared by 

Goodfellow and recorded (the 11 New Plat") (Exhibit No. s, Attached). 

The Plaintiffs did not disclose this information to the 

Intervenors. 

When the Plaintiffs refused to convey Parcel A to the 

Intervenors as described in the Plat, the Intervenors filed a Bill 

of Complaint for Specific Performance in the Circuit Court of 

Hanover County, Chancery NUmber 92001116-00, David Auerbach and 

Susan C. Ortmann v. Herbert c. Mentz and Pamela M. Mentz to compel 

Plaintiffs to perform _under the· Contract. A settlement was 
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reached, and the Plaintiffs. conveyed Parcel A to the Intervenors 

under the Deed now under review. 

The Deed and the Plat were then put to record. The Plaintiffs 

conveyed to the Intervenors Parcel A, and retained Parcel B, which 

was the balance of the original 10.0 acre parcel. In the Deed, the 

Plaintiffs reserved an Easement across Parcel A as a means of 

ingress and egress to and from Parcel B and State Route 606. 

ARGUMENT 

The Plaintiffs' raise the following arguments in their oral 

argument and Cross-Motion Memorandum: 

1. The Plaintiffs, the Intervenors and the County each knew 
that Plaintiffs intended to develop the 122.5 acres of 
land adjoining Parcel B into a subdivision and utilize 
the Easement over Parcel A as access to the 122.5 acres 
to satisfy the subdivision access requirement imposed by 
the Hanover County Subdivision Ordinance. 

2. The Plaintiffs, the Intervenors and the County each 
expressed their knowledge and approval of Plaintiffs' 
intentions by their participation in the "add-on•• 
procedure, that is, combining of the 122.5 acres and 
Parcel B into one parcel for tax purposes. 

3. The language in the Deed is clear and gives Plaintiffs 
the right to access the 122.5 acres through Parcel B and 
does not limit Plaintiffs' access only to and from Parcel 
B and Route 606. 

4. If the language in the Deed does limit Plaintiffs'. access 
only to and from Parcel B and Route 606, then it is 
ambiguous and should be construed against the Intervenors 
who drafted the Deed. 

s. The County is estopped from asserting that there are two 
separate parcels of land sought to be served by the 
Easement when the County required that the parcels be 
joined before approving a conveyance of the servient 
tract now owned by the Intervenors. 
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ARGJJMEIIT 

1. ~ PLAIHIPPS , THE Itr.rERVERQRS ARD THE COJJIITY EACH K11EW 
THAT PLAIBTIFFS Itr.rERDBD ~ DEVELOP THE 122.5 ACRES OF 
LARD ADJOIRIBG PARCEL B, ARD PARCEL B, Itr.rO A SUBDIVISIOR 
ARD QTILIZB THE EASEMEBT OVER PARCEL A AS ACCESS TO THE 
122. 5 ACRES 2!0 SATISFY THE SUBDIVISIOR ACCESS REOUIREMERT 
IMPOSED BY THE HABOVER COURTY SU8DIVISIOR ORDIRARCB. 

Plaintiffs first ask this Court to accept the proposition that 

Plaintiffs' intention to develop the 122.5 acres and Parcel B (the 

11 Property 11 ) was conveyed to the Intervenors and the County. 

The events cited by the Plaintiffs in their Memorandum that 

occurred prior to the execution, delivery and recordation of the 

Deed, do not indicate any knowledge of the Intervenors of any 

alleged intent to subdivide on the part of the Plaintiffs. 

Further, the Plaintiffs' intent to subdivide the Property is not 

manifest in any exhibits to the Cross-Motion Memorandum, nor does 

Plaintiffs' Exhibit No. 2 contain the Plaintiffs' name, identify 

the owner of the property examined, or contain any reference to 

subdivision ·or use of the property. 

In fact, when Plaintiffs' did not record the Plat in 1991, 

the "right of first division 11 in favor of the Plaintiffs was lost. 

They would then be required to make subsequent application to the 

Hanover County Planning Department, which was done to allow the 

Contract to be performed. Moreover, if the Plaintiffs had intended 

to use the Easement described in the Plat as they now represent, 

they did not undertake any action prior to entering into the 

Contract to . have the Plat· recor-ded or make application for a 
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subdivision. Indeed, the conduct of the Plaintiffs should be 

construed as a clear indication that they did not want to alert the 

County or prospective purchasers of Parcel A of their future plans 

to subdivide the property. 

The Plaintiffs were notified by Intervenors' counsel by a 

letter to Jeffrey Zwerdling (Exhibit No. 4, Attached) that the Plat 

had not been recorded and that Parcel A as represented for sale by 

the Plaintiffs did not exist. Plaintiffs' initial reaction was not 

to correct the problem and preserve their rights to subdivide their 

property, but to prepare and record the New Plat, voiding the 

Intervenors' variance, blocking issuance of their building permit 

and refusing to close on the Contract. This led to the suit for 

specific performance. Moreover, Plaintiffs only contacted Hanover 

County Planning Department regarding the possibility of using the 

right of first division of the 10-acre parcel after the filing of 

the specific performance action, not as part of their voluntarily 

compliance with their duties under the Contract. 

The allegation that Auerbach and John Hodges, County Planning 

Director, met and prepared the 11 add-on•• language is simply not 

factual. In fact, nowhere in Mr. Hodges' deposition testimony does 

he state that he and Auerbach met and prepared any language that 

was ultimately used in the Deed. Mr. Hodges, at best, may have 

spoken with Auerbach on this subject. Hodges said: 11 I'm not sure 

I recalled discussing it, but it may have occurred. I don't recall 

particular discussions. •• He further stated that, with r:espect t.o 

the language, his handwritten notes were on the Deed and the 
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language was ..... so it [the deed] would meet the zoning 

requirements." (Page 18-19 of Cross-Motion Memorandum) 

The Plaintiffs would have this Court believe that the Deed, 

the Easement language and the "add-on" language were created by 

Auerbach and Hodges and that the Plaintiffs were passive 

bystanders. This is hardly the easel The admissions referenced by 

the Plaintiffs on Page 3 of their Cross-Motion Memorandum states 

the County' position with respect to the requirement that the 

language appear in the Deed, not that Auerbach participated in the 

creation of the language or the require~ent that it be used in the 

Deed. 

Although, the Plaintiffs make a lot of noise concerning their 

intentions to subdivide the Property, the silence is deafening when 

one listens for utterances from the written documents prior to 

recording the Deed and the Plat. 

The Plaintiffs also fail to bring to the Court's attention 

letters from their counsel to Hanover County Planning Department: 

1. Letter dated March 29, 1993, to Keith Thompson, 
Hanover County Planning Office, with attached 
proposed Deed (Exhibit No. 6, Attached) 

2. Facsimile Letter dated March 31, 1993, to Keith 
Thompson. (Exhibit No. 7, Attached) 

If, as Plaintiffs say, they had the intention to subdivide, 

why, prior to recording the Deed and Plat, is there not one 

reference of their intention in the Plat, in any of the documents 

preceding the signing of the Contract, in the Contract, in the 

Deed, or in any contact they or their counsel had with the County? 

10 
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While the Contract does mention Parcel B, it does not mention 

the Easement or the Plat. Though Plaintiffs' counsel inquired of 

the County. " ••• if this deed is satisfactory.", (See Exhibit No. 7, 

Attached) he made no inquiry concerning the Easement, nor is there 

any indication that the County provided any information regarding 

the Easement. 

2 • THE PLAI!ftiFFS , THE IftERVEJIORS ARD THE COUIITY BACH 
EXPRESSED THEIR KJIOWLEDGE ARD APPROVAL OF PLAIIJTIFFS' 
IJITEJITIOJIS BY THEIR PARTICIPATIOR IR THE 11ADD=QR" 
PROCEDURE, THAT IS, COMBIRIJIG OF THE 122. S ACRES AI)) 
PARCEL B IRTO ORE PARCEL FOR TAX PQRPOSES. 

Fundamental to understanding the communication among the 

Plaintiffs' counsel, Goodfellow, Mr. Auerbach, Intervenors' 

counsel, and Mr. Hodges is recognizing that the entire "add-on" 

process was .initiated by the discovery that the Plaintiffs had 

contracted to sell a parcel of property that did not exist in a 

recorded form. 

While the Plat showed that it existed, the legal description in the 

deed conveying the 10-acre parcel to the Plaintiffs only described 

a 10-acre parcel, not a Parcel A and Parcel B. Thus, the 10-acre 

parcel went to record to the Plaintiffs as a single parcel. 

The Plaintiffs are asking the Court to find as a matter of 

fact that the Intervenors had knowledge and an understanding of the 

"add-on" procedure prior to closing. There is no evidence of the 

allegation before the Court. Plaintiffs make reference to 

Auerbach's participation· in drafting the "add-on •• language, but 

most of the language first appearep on the Plat in January of 1991. 

Thus, the Plaintiffs and Goodfellow were aware of the 11 add-on 11 

11 



concept and language no later than January of 1991. Plaintiffs 

offer no evidence of communication with the County prior to 

preparation of the Plat, so presumably Goodfellow needed no 

guidance or clarification from the County concerning the procedure. 

The Intervenors first became aware of this property around 

· March of 1992. The Sales Brochure provided by the Plaintiffs 

contained only the Partial Plat, which did not contain the 

references to ·"add-on", and Intervenors were unaware of the Plat 

until around July of 1992 when they made application for a variance 

and building permits. 

All of these communications had one goal in mind. Simply 

stated, was there a method to transfer Parcel A to the Intervenors 

and avoid the consequence of the forfeiture of the right of f~rst 

division? The County suggested that there was a way, provided that 

the "add-on" language was added to the Deed. The add-on language 

does not , nor was it intended to , do any more than remove the 

obstacle of the transfer of Parcel A without Parcel B remaining as 

an illegal size lot of less than 10 acres. 

Plaintiffs argue that the actions of ~he County tax authority 

in.combining the 122.5 acres and Parcel B into one parcel for tax 

purposes, as reflected by designating the property with a new tax 

parcel number on the County tax map and on the tax card, creates a 

new parcel of 129+ acres, which the Plaintiffs now ask the Court to 

recognize as Parcel B. The Intervenors do not disagree that the 

County tax authority could designate the new parcel in any manner 

it choose. Such a designation would have no impact beyond the tax 

12 
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entities' statutory authority, nor could it have any effect upon or 

change the characteristics of the Deed or the Plat, which make 

clear reference to Parcels A & B. 

Although the Plaintiffs argue that the new parcel designation 

action taken b~ the County tax authorities would have the impact 

they urge this Court to adopt, the Plaintiffs argument is not based 

on any regulatory, statutory or case authority for changing the 

characteristics of property or altering language in a deed, plat or 

contract. It is not, because no such authority exists. 

Plaintiffs' Exhibit No. 1 to their Cross-Motion Memorandum 

includes an Easement Agreement providing the Plaintiffs' access 

from State Route 606 to and from the 122.5 acres owned by the 

Plaintiffs. This Easement Agreement is clearly a restrictive 

right-of-way easement for the benefit of the owners of the 

properties served by the easement. 

When the Plaintiffs purchased the 122.5 acres they took title 

subject to this Easement Agreement which runs with the land. If, 

for example, the Plaintiffs were to purchase the underlying fee 

ownership of the property affected by their easement, they would 

not be able to unilaterally change the terms of the Easement 

Agreement. Similarly, were the County tax authority to create a 

new tax parcel of the newly acquired land and the 122.5 acres owned 

by the Plaintiffs, a procedure that would be identical to the 

instant case, it would not change the character of the land or the 

Easement Agreement. 

Plaintiffs' entire case is predicated on convincing the Court 

13 
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that the "add-on" procedure was for the sole benefit of the 

Intervenors, that the concept was created by Auerbach and John 

Hodges, that the language was provided to Plaintiffs' counsel by 

the Intervenors' counsel, that Plaintiffs' counsel was instructed 

by the Intervenors' counsel on where the language should be 

inserted in the Deed, that the Plaintiffs and their counsel relied 

on the County's representations, and that the Plaintiffs and their 

counsel were passive participants. Nothing could be further from 

the t~uth. How can the Plaintiffs argue that the "add-on" language 

was the product of a meeting between Auerbach and John Hodges when 

the Plaintiffs' and Goodfellow were well aware of the "add-on" 

provision when the Plat was prepared in 1991, more than a year 

before the Intervenors became aware of Parcel A. 

Plaintiffs must pursue this argument, however, because their 

counsel drafted the Deed and the Easement language and made no 

inquires regarding the "add-on" language •• 

3. THE LANGUAGE IR THE DEED IS CLEAR AHD GIVES PLAIRTIFFS 
THE RIGHT TO ACCESS THE 122.5 ACRES THROUGH PARCEL 8 ARD 
DOES ROT LIMIT PLAIHTIFFS 1 ACCESS OHLY TO ARD FROM PARCEL 
B AHD ROUTE 606. 

The language in question from the Deed is clear and 
unambiguous and states: 

The said parties of the first part 
[Plaintiffs] hereby reserve an Easement 50 
feet in width along the western line of Parcel 
A leading from State Route 606 to Parcel B A§ 
a means of ingress and egress to and from 
Parcel B and state Route 606, said easement 
being shown as lying on the westerly side of 
Parcel A on the here and above described 
plat." (Emphasis added] .. 
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This language does not say as a means of ingress and egress to 

Parcel B. It says ingress and egress to and from a certain 

location, Parcel B and State Route 606 • The Easement language 

does not say "through•• Parcel B to ••the Plaintiffs' adjoining 122.5 

acres 11 , 11 to the Plaintiffs' 129+ acres•• or 11 to the Plaintiffs' 

adjoining property. •• If that had been Plaintiffs' intention at the 

time, it would not have been a difficult exercise for the drafter 

of the Easement language to have expressed that intent. 

As the Plaintiffs drafted the Deed, they have no basis on 

which to attack it other than to focus on the ••add-on" procedure. 

However, they cannot absolve themselves because of their counsel's 

active participation in fashioning a resolution to settle the suit 

for specific performance and the inserting the resultant language 

in the Deed. 

Moreover, the Plaintiffs' are bound by their knowledge of the 

Easement Agreement and the type of language that is found in such 

a document. In the case at bar, the Easement Agreement is very 

explicit and details the purpose f_or which the it was created. The 

Easement Agreement provides, inter alia, that: 

WHEREAS, all parties hereto desire to establish in . 
writing a non-exclusive easement appurtenant of right-of­
way for ''ingress and egress" to and from their respective 
properties and State Route 606 recited herein over upon 
and across said road; [Emphasis added] 

4. IF THE LANGUAGE IR THE DEED DOES LIMIT PLAIRTIFFS' 
ACCESS OHLY TO AHD FROM PARCEL 8 ARD ROUTE 606, 
THER IT IS AMBIGUOUS ARD SHOULD BE CORSTRUED 
AGAIRST THE IRTERvERORS WHO DRAFTED THE DEED. 
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Contrary to this assertion, this Court will find upon a 

fair reading of the Deed and the Plat recorded therewith that the 

language in both documents is clear and unambiguous. Plaintiffs 

cite a panoply of cases dealing with the construction of deeds and 

contracts, all of which represent prevailing case authority in 

Virginia and do not need to be distinguished by the Intervenors as 

this Court must find that there is no ambiguity. 

While the Plaintiffs argue that the Intervenors and the County 

were on notice of the Plaintiffs' intentions, the Court will note 

that as of the date of recording of the Deed and Plat, the 

Plaintiffs had a number opportunities to put the parties on notice 

of their alleged intentions to subdivide their property. For 

example: 

A. They did not record the Plat; 

B. They did not to divulge their intentions in the 
Sales Brochure; 

C. They only disclosed the Partial Plat in their sales 
efforts with the Intervenors; 

D. They did not divulge their intentions in the 
Contract; 

E. They did not, in several written communications 
with the Hanover County Planning Department, 
inquire about subdivision access; 

F. They did not in any communications with Hanover 
County inquire about subdivision access; 

G. They did not in any communications with the 
Intervenors during the pendency or settlement of 
the Intervenors' Bill of Complaint for Specific 
Performance divulge their intentions to subdivide; 
and, 

H. They did-not include any reference in the Deed or 
the Plat to indicate any intent to subdivide. 

16 
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The only ambiguity that the Plaintiffs point to is language in 

the Deed describing the ~irst right of refusal. The Deed states: 

The said parties.of the first part do further 
grant and convey unto the parties of the 
second part a first right of refusal to 
purchase Parcel B consisting of 7. 422 acres 
should the parties of the first part·sell that 
parcel of land. [Emphasis added] 

Under its merger argument, Plaintiffs now c.laim that Parcel B 

described in the Deed and the Plat no longer exists, and that the 

only Parcel B now existing is a 11 new" Parcel B consisting of the 

122.5 acres and the 7.422 acres of the Parcel B described in the 

Deed and the Plat. Thus, the County's actions regarding combining 

the two parcels and forming a new tax parcel completely eliminated 

Parcel B as Parcel B existed prior to and on the date that the Deed 

and Plat were recorded. In other words, "Now you see it, now you 

don't'•! The Plaintiffs now argue that the reference to Parcel B 

consisting of 7.422 acres is only to ~istinguish that part of the 

New Parcel B that would be subject to the first right of refusal. 

This is no more than smoke and mirrors. There is, has been, 

and always will be only one Parcel B, and. that Parcel B contains 

7.422 acres. And yet the Plaintiffs argue that n[tlhe 7.422 acre 

parcel ceased to exist when the Deed was recorded." (See 

Plaintiffs' Memorandum, Page 7) Again, now you see it, now you 

don't! As the Court must recognize the validity of the 

Intervenors' first right of refusal to purchase Parcel B consisting 

of 7.422 acres under the Contract, Deed and Plat, the absurdity of 

the Plaintiffs' argument becomes all the more clear. Massie v. 
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Firmstone, 134 Va. 450, 14 S.E. 652 (1922). 

The Plaintiffs offer nothing demonstratively to support their 

theory that a ·"New" Parcel B has ever come into existence· or has 

ever been plated, designated, recorded or recognized as Parcel B by 

anyone other than the Plaintiffs. They offer no evidence that what 

the Plaintiffs now refer to as Parcel B has ever been described in 

any communication with the County. In fact, in Plaintiffs' Exhibit 

5, there is no reference to Parcel B, except as a 7. 422 acre 

parcel; in Plaintiffs' Exhibit 10 there is no reference to Parcel 

B; and, in Plaintiffs' Exhibit No. 15, there is no reference to 

what the Plaintiffs now refer to as Parcel B. 

5. THE COIJRTY IS ESTOPPED FROM ASSBR~IIIG DIAT 
THERE ARE TWO SEPARATE PARCELS OF LARD SOUGHT 
TO BE SERVED BY THE EASEMENT WHEII THE COUiftY 
REOUIRED THAT THE PARCELS BB JOIIIBD BEFORE 
APPROVIIIG A CONVEYANCE OF THE SERVIEHT TRACT 
ROW OWifED BY THE IIITERVERORS. 

·Plaintiffs Cross-Motion Memorandum states that: 

Equitable estoppel is a well-established 
concept invoked by the courts to aid a party 
who, in good faith, has relied, to his 
detriment, upon the representation of another. . 
7A Michie's Jurisprudence Estoggel Section 14 
at 465 ( 1985). The elements necessary to 
establish equitable estoppel are a 
representation, reliance, a change of position 
and detriment. Latai t v. Commercial Indus. 
Constr •• Inc., 223 Va. 59, 63 (1982). 

What representations were made by the County? The County 

represented to the Plaintiffs and the Intervenors that inclusion of 

the required "add-on" language in .. the Deed was necessary for the 

Deed to comply with the Hanover County Ordinance and for the 
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Plaintiffs to obtain a building permit. The methodology was the 

"add-on" procedure that resulted in the previously described 

combining of parcels for tax purposes. 

Reliance must be reasonable. One cannot rely to one's 

detriment when one has had the opportunity to investigate and has 

not undertaken such inves~igation. In this case, the Court is 

aware that the Plaintiffs' drafted the Deed, had the opportunity to 

communicate with the County in preparing the Deed, and had every 

opportunity to further communicate, investigate and confirm the 

legal ramifications and consequences of the 11 add-on'1 language and 

procedure as they would impact on the Plaintiffs. 

If, as the Plaintiffs now argue, there is an ambiguity in the 

language of the Deed, the Plaintiffs should be estopped from 

alleging any such ambiguity. Further, there is no evidence before 

the court in document or other form to support the allegation that 

the County represented to the Plaintiffs any more than the content 

of the required 11 add-on 11 language. There is no evidence that the 

County made any representations ~o anyone of any nature as to the 

consequences of the ••add-on•• language or procedure in this case, 

particularly as it would affect the Plaintiffs. 

Plaintiffs have cited no County ordinance, rule, regulation, 

statute or other case authority to support their argument that the 

11 add-on 11 procedure should create the result that they now urge upon 

this Court. 

Plaintiffs cannot be heard to contest the Easement language · 

because they drafted ·the Deed (See Plaintiffs' Response to 
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Defendants' First Set of Request for Admissions, No. 32, Mentz v 

Auerbach, Exhibit No. a, Attached). Therefore, the Intervenors 

admit of no ambiguity in the Deed, should any exist, that ambiguity 

must be construed against the Plaintiffs and in favor of the 

Intervenors. 

For the foregoing reasons and arguments, the Intervenors pray 

that the affirmative relief requested by the Plaintiffs in their 

Cross-Motion Memorandum be denied; and that this Court grant 

Intervenors Motion For Partial Summary Judgment. 

Charles J. McCall, Esq. 
VSB 17022 
Attorney for Intervenors 
5104 w. Village Green Drive 
Suite 105 
Midlothian, Virginia 23112-4851 
(804) 744-0300 
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CERTIFICATE OF SERVICE 

I do hereby certify that a true copy of the foregoing 
MEMORARDUM I& RBSPORSB ~0 PLAIRTIFFS' MEMORARDUM IB OPPOSITIOB ~0 
MOTIOR FOR PARTIAL SUMMARY JUDGBMEft ARD PLAIRTIFFS 1 CROSS-MMIOR 
FOR SUMMARY JUDGMBRT was faxed and mailed to Andrew J. Ellis, Jr., 
Esq., Attorney for Plaintiffs, at Mays & Valentine, 1111 East Main 
Street, Richmond, Virginia 23208-1122, A. Lisa Barker, Senior 
Assistant County Attorney, Hanover County Attorney's Office, P.O. 
Box 470, Hanover, Virginia 23069 and William B. Kerkam, Esq., 
Bremner & Janus, Suite 1500, 7th & Franklin Building, 701 East 
Franklin Street, P.O. Box 826, Richmond, Virginia 23207, this 
August 11, 1995. 

Charles J. 
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OLD CHURCH TAVERN .. . . . . ~--!a~~R-11r~~ 
·. _; ··At one time, this old ordinary was situated at what 1111 a busy cross 
·~ !.&ding from N~w Kent County to Hanovertown, Studlet and to the Court· •hi.IJetllf:.lli; 

"J . :~-. alld from Cold Harbor to Newcastle on. the Pamunlcey River. The name· 
, · Cburch" probably was taken from the sit~ of an old church which was Jocatea, . 
. te•area abput 1718 or earlier. Later, this community was know~ as OldCbiflfC~ 
: with a post offic~ ~y ihat name. 

. . 

·.··. · Th~re are signs of the old road, next to the ordinary, lea~ini to Newcasd~:.·l •. :::~~~~~' 
~ . ' ther~is also an old tombstone which still can be seen int he-.,aekyBfd of t"9 
1 buil~ing. It reads• Alexander M·dthy, died 30lh Iuiy 1752, i'\ t~ 20tli yeif ot 

· . ~ . aae, son of Gabriel Mathy. This is a slab stone, flat' on t~ ground andi:~t 
· enalaving on it is very dim and hard to read. The working refers to his 

.. merbhant of Oteenock. This old road .is no longer useabler ind is a pan· 
I yard. The present road no longer crosses .route 606. · All four corners of IM~i.OIIl~~!i 

road and the present road were a part of the land identified in the records · · 
: Clfurch tract. • B~ing. an important int~rsection oil a muc~ trave~led higJtW.ft:;:~ 

was natural that taverns, ordinaries, and stores would be· locate4 ·~~IL~ ..... ~-~-'"····~;'~·""'; 

~·~ ... =~=~:~te tbf maqy t~a~el~ers. It was a stage coach s.top a~cJ a~so , . ·t:' ~ 

• • ~ecJuse o; the ~~~ o;•d~, i~ 1s di~~cult t; tr~ce the ~~aers ofl thi.s .. ! •. .• §/ · 
through the years. t This history begins in ~853 when· Lewis Iohnlon ·rai. ·iii·~ .. :~· . 
ordinary here. He· paid a mercha~t and ordinary license for that year. H~ ., '¥.~1~:-: i~ .. 
charaed on the tax l~st for that year for 991h acr~s adjoining Bently Wic~::;.::.·.­
(Rocketts) and transferr,ed from Peter CJ;"Utchfield's. estate. Le\vis Johnson was·af·:· · ·· . 
Richmond in 1836 when he married Judith C. Mtlntlo .of Hanover,_ accordinf·~~:~_:· .. ~ , · 
'he Rev._Charles Talley'11 R<:gistcr. f ( · :'.;~f'·. · 

. : . . ' 
· In 1858, James A. Lipscomb purchased "Old Church" from Lewis JohMiii~ ~~·: 
tconsisting of 901h acres •. James A. Lipscomb was,bom ca. 1821 and his Wi.;::.:·f.. ;· 

- "''I I· ...... 

Mary F. ca. 1828, both of King William County, and are shown on the 1~·.·;·-==-·;. 
. census of that county. He was a merchant there. Th~ Lipscomb'# rlrt lftii( .. ~: .. · 
.:.. ordinary, or later referred to as a hotel for fifteen years, including the Civil vt.a£... ~:· 

years, when the UniGln Cavalry ca~ed here as show~ in one of Bractr:~~~- :~ ~~ 
photographs. . \t .: - ~:- ·:.. · ., 
' . . . . ' . -.,; ~ : ' 
Inrarmatlon taken from Old Homtl of Hanover Cowily, VIrginia. Published by the Hanover Hlstodcil ·_.., =-. 

sq,cy. . . . ... f:\ .·. 
·I . , . f • ?-/:.. . . 

I ,f • : .. 

. ,':•.· .... 

• • 



.. General. Description ·· 

6 over an English basement 
Brick Colonial- CA. 1753 

~ • ~.~ 0 - • 

2 acres - up to SO acres _additional . 
4 dependencies to include smokehouse, slave qUarters 

Early corn crib other storage building 
Historical marker in front of home . . 

,: 

. 
'~ 

. ' 
Metal roof ~ 

Interior Description 
..... 

First Level 

'- Rea5 and front double mortise and 
pegged heart P!ne doors 

· f:arge fo7er- staircase t9 upper 
floors 

l 

Parlor - sunlit room, fireplace 
with early mantle and two arched 
alcoves with sidelights 

: Second Level· 
\ 

Master Bedroom - fireplace 

Second Bedroom 

,Large passage 

• ' t 

~ 

Third Level 

2 Bedrooms 

' . · Dormer W1ndows· ~·;.L .. ·. 

Dining Room 

-··· .. . .. . 
::~' .... . 

.. ~ . •. . .~ ~:·=:~~. 
·~~· · /.This home remains in very much the same condition as it was in early coloni~)~ 

.• times and awaits your care(ul placement of modern conveniences. he •;;~, · 

~; .... : ·: 1·~{;.r ~ 
f' .. ' :--·; . 

• ~. J, 

Possible commercial potential. 
.},· . . 
'l" ·. 

-·· ··-· ·'· 
·' . I 

;., 

. -~ 
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THIS CONT'RACT~t amona SUSan C. Od:IMnn and David Auerbach 

(herda&Ctcr alltd .. Purchulr"). anc1 ;;Hr:·:=c:r:. :iand~:::P:=me~5l.a~MB'l=::=d:z=----------------­
Cbtrdaftcr alkd·:.s.~;. u4 Virginia Pmperties VlfaWau..t.llec.pndaa.Calp. 
(hlrdulccr aW "a.altor"') pr~. &hat Ptardaacr apea &o buy from Seller, Chrauab. Raltor, a.1 Sda •• • .. ao r.. 
chaser dae loUowtfta .. clncdbl~ nalatale,and allmproftlftlftll thcreon,localld I• lllmpy!!r . ·· :···· •· '-:~ .• ··:~ .. 

Vllpsla. bowa u 1 OID ana::H TAVEEif 'ud llpiJ .._.... ~ ~:.· 
Nozth dde of state ltNte 60& in Q)Jd Bal:Dr Diatd.ct ( pu:ce1 A ) ·i • •· · .., • .h 

,. 
&Oif~tr willa 1M foUowlft& ltema Of penonal property, all of which hcrtlnaner Ul caRed "tflt properiJ" (If -.y) __ ....;.;. __ _ 

<D\tract sd)ject to ~le inspecticns ~ mide by a lic:amed engl.neer .at p&dwl­
er•s expenseWlthtii ISaay&o! amtriCtaca;ptiiiCe. centriC£ iU6jiCE to twJiiiii 
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VIRGINIA lANDMARK 
iiiiiiiii;;;;:;;:;CQRPORATION t 

·RI!ALtORSo I 
P. O.llos 17010 .. 1107 L1blie Avenue • IUcfmlond. Viqinia 23226 • (104) 285-3935 

PAX (804) 212~142 

' 

. '~ .. ·. 

~ . . . 

'lldoio·--tothellul&ltatal'lmiJaae~- ~ /, •• "~- . 

S8641' <!. Dt~~()a.;.J~.fW1PuRbaser> ..t U.e ~ Azmffi, 1/tt/.,_,~ 
(S.ll.er) to be .ttec:hed to Aid Apmaent ....... .-c tbenof: ~ 

. .I J ~ ''"',.,.: . 
: f'u~ e pr: eec ¥r> I?' ~' lvtnc/,a.J cnJ;ucc '/11~, 
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~--:S-&992 1?:23 FR01 
• 

('HrofU!S 1. MI:CA..L. p. c. TO 

CHARLES J. MCCALL . ..,.. ...... , .... 
5tCN WUT VI&.LAGI ORBBN D_..,. . .~:;.~: ·~ -.~ 

· .. ~'. 
IUITB 101 

MIDLO'ftftAH. VllOn·:'IA llllNIII 
:·:·. -:r_.. ~-

AOIIIrtiO 1"0 PRACfiC8 1ft 
Ytlt .. NJA 

OIITIIOT o- CCMNt .. 14 

,~~~~;~:: .... 
~- .... ,~ .. ;· 

\;:·~. ~~ .... 'i 

\:~~~ · .. 
~ I • 

!JA lAI Alp HIGVLAB HAIL 
Jeffr~y zve~dling, lltuire 
Zwecdlinf, Oppleaan and raoioaco 
£t~ocn•r• ae Law 
512e Monuaent Avenue 
Richaond, Virginia 23238 . 

R•• lryrph••• of Ont Old ;hurcb Tayera 

·-'~: ... ·· 
~:~;::: .. 
.. 

... · .. 

>' · .. 
• ! A·• 

. ~~.:.;.:~::.. . . 

oeu 3eff• ., ·i~·;~~:~:: .. 
Prio~ to our reo•nt. telephon• confereaoe, •Y allene ~••u••CN:=:t·i .. 

t.ba~ I ••k• a ~•cord ,! •om• of the even~• that, oocur.:ed ~o de~j·:f"'.~i:.: -.·:. . 
the c:loalng. Tht!re~ol'e, t ts• at.111 sendlnt you a let.~•~" ~bat HI::::~~~\/:: . . · 
cllotated P~iol' ~o ouJ: talk. · . r.: < .·--;,·.;: . 

• •• • • ..-~ • 0 

fhla c:ontrac:t of sale ba• encountececl RUael"oua delar• .. ~:~~:: /~~,?:. ;. · 
~rrint to get 1 t closed. Hopteully, we can b~!ag tbts to a el:O.e·=~: ::i.·.~-~ 
eacly next Wttlc. ·. · .. : .:~: : 

Ae you ar:e aware. '/OU~ c:lierat ad••~~ised aad eli I~' z.butei'· .; _··~ 
·~r•• to~ Che •ale of ·the propea-tr, indicating tba~ U. ·· ... : 

:·.t·. ·-~ i.·~y wa• a\liullv1ded into • tarc:el A ol 2.1'71 ao&-ea, ae• 6 · 
• ·•1 B ot 7.t22 aa~••· A copy ot the plat that he uaed, d~~-~ 

·•ar'Y 9, 1991 aDd pl'eparecl by Goodtellow,. Jalbe~t, leacd • 
.1ate•, rnc. of Heohaat~sville, Vi~tiftia, i• enelo•••· 

T.he title poliar, howevt~, re~leo~• ~ha~ r.he pl'ope~ey •~•• ·~. 
eae~orcl 1111 a parael ot ttft *""e•, and not. •• ••~oels A and I, :•·• 
above c!e1or:Lbecl. !bia a18repreaentat1oa of ~be c:ba~aote~ oC e.e. ·· 
property, vhtah wae di•covezed tbroutb a title exaaina~ioa, ha• 
oau1ed con•14erable di&floult1e• and delay to •r olltnc. He aal 
scheduled variou• cont~actors to coa•tnoe wo~k about tea day• •••~ ·~ 
in ant.ioS.pati.oD t.ba~ tbe cloelnt would oocu~ in an expedited 
••nner. A• you are aware. be ba• expend•• oon•iderable eff'~~·la~·~ 
deal in' with ~be variou• count.Y au~hol'it.l•• to oa~• a ~i~l' · ;an.·~<·, 
which 11 really the oblivation. 'lf your. client uade~ t.ba e · .·., ~-

• • !·- ~ ~ •. . ' . 

ID the couree of prep,.rtnv !o~ olosiat, ay all•a& c ·.~ .. · ... : ·~.:~~· .... ~.:> 
1f1111a• Cl\:::ulte11ow, who p •. ;o&a;.-;d Cb• abo't ·cete~~na•4 pl· ·• : 
a•ke4 for an updated surve)·. Cc .. sequent.ly, Goodfe low upcla· :.lle-:<-. 
:survey and failed t, cb•ck · ~n• .,ublic reco~d• bef-o~re tad& •. -:taf .. · 
~ba~ eba pa~a•l• were d1vide4 ~a cepresen~ed 1n tbe plat. •ad ~ . 
ycur fllien~. After 1t wat !:r.;•Jght ~o Mr. •Joe ·allow'• at.ten~ioa;· .. 
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SP-13-1992 1'7: 23 FP.a1 •:t-M.ES ; • fie ':ALL, P. C:, TO 3!51597 ·:' . •\• .·:~··.:: . ,, .. ' 

J%1 lll AHQ BIGVLAR ~AIL 
Jetf~•Y lvecdllDCJ, laqui~e 
lve~4lint, Oppleaan and Paciocco 
Septe•ber 3, 19J2 
,.,. 2 

he wub•itttd • rt,Utl\ on AYfUI~ 21, ltta ~•••~dint tbe build~0< 
•~•~\II of the Menta p~operty. !hat rtquaet was contiraed . .. ~ •. ( 
corr••pol\deno• dated Autu•t 24, 1Jt2 froa W. aaactolpll, J~., left'!M~~. · 
Acl•1n1•~ra~or of Hanover Coun~y, to Hr. Goodfellow (copy enelo•••:J!_~·~·-: 

ly oozo~••pondene• 4at.acl S•pteabel:' 3, 1 tt2 !roa w. Jl. 3oh~··-':i:-~·· · . 
J~., Zoninv Ad•inia~zoa~or-, to Mr. Good~ellow, K~. Good&ellow :*'f .. .-.. ~ ·. 
advi1ecl tha~ the aub1eut property, ttaat is t.ha tea ao~••• •. ·~.l··~;: · 
no~ elivi~»l• !ol' divi•ion •• ~•P~"•••n~•• by you~ eubai~-•• plAt··~ ·· 
( oopy ·~~aob•cl)... (Copy anclo••d. ) t'h4t rospon•• did •utt••~ •~ ~· ·.; . 
in which the p~obl•• coul\1 be r••olvect. l'be~etOI'I, % we.tl ~ .. ·· .. · 
appreoil~• l'0\&1' Pl'tPa~ing the deed a• expecl1 tiou•ly a• poa81blf>**--· > 
t.l\a~ ~bi• •att.er c:aa b• re•olvod aftd we can olo•• oa 'hi• ••o••*-:f~:·: :.~ 

·. 
._ . ~~·~~(· . ·,... . 

Reva~cllnt anoth•~ ou~•~&ndint itea, you augteat.ecl tba~ % ~i:lr.~:~:< 
your c:11ent a tigu~• l'tta~dinr the other tent te queat.ion•. li(:J:t.~~~<. " 
previoua telepboDe oonve~aatton•, 1 had advi••• lf0\1 ~bat. we --~~-... ~ 
no 1on9er reque•t 1 t••• 1 and 2 contained in ,... A'ifUI' 21, -~tnt.?;~ .. 
••t.iaate froa IDCOI'e Builder• · ( oopy enalo8t4) ~ tbe e•••t:!~:::(·· 
itea•, t.ba~ 11, it.••• l, t, s. and 6, can 'be ~•paired for $41·~""4-~:~··. 
HY allen~ i• villiDt to resolve thil pal'ti.,.l~ quewt.l.-.::tvlf?. .. ~ : 
roceivint a ortdi~ ot 1118. ee at closing, •• of lea-•• by you ia=:•·t:;.:·. 
telepbone conve~eation this afterDoon, in adcli~loia u tbe G&"edl.tr~·ft2.. ~- :~, 
S41e. It being the est:l•ate by roul' Sq\la~• eol' ~be ~·~"i".t."W:-~~~-~ 
t.~••'••a•. ~/i:~.:~-.~.:, ·. 

,\.c-c·tr~ , 

As I have pa:eviou•ly inclic:atad, ay c::l:lent van\1 0&-llin ·~~;­
tbe ~tl'ait• treat•ent WOI"k. He will onlr ~'•••••t th• cc-ecli-·:·iit::·_,_ ;~ 
ltlt.te fro• your olilftt. Col:' this lte•. rlna11y, regal"diD·-·~fa'W~·: :· 
rtaainint it••• on t.bl lnao~e Builders' tltiaate, •Y olitft' vt--:e-:· · 
~o clo ~b• work bia••l! and do•• not. wi•b to have H&-. Keat.z pei-"fttn· ···_ 
any of tht wo~k ozt have anyone on hie behalf pectora tbe ~&:•:r-·, 
since t.h11 11 b1storica1 p~operty and· be l• Yt~Y conaecfted liWWW~::~ 
the quality ot cbe repair wo&-k. --<~t-· }. 

1 aa not awal'e that there •~• any otbec oa"&•~aacllng it.e ... ,:-·tt;t . 
ol'dtl' '-O oloaa t.h:l• aa~ter. If t.htr:t are, I •••ld apprecia~e.}~C··· 
brintiDI th•• to •r attention 1aaedlately. ••• onl· hal ·~ 'ttl*• 
lo•t valuable tiat becauaa o! the upcoaiftl win tea: ,,.aeber, lni~.~•• 
a11o baa been oauvht up in ~h• ripple eft~o• of the tn.-.tt. 
bu~rioane. \'be prices of building •atez-iale baYt already •••••ei: 
•• auah as Ge,. Thia appea&"ed on tbe •••• p.a. ctaaaaa1 I ••••~a .. _.~.· 
Dilh.. . :·.:··• ·.· 

·\jd ·. 
•:::'\ .. 

• . :?. .. ,t·:;l· .: ... 
~ . 
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hO•T .. C.M YI.OINIA 
uo aout• ""'o" ••••" · 

~ o ....... . 
..,.,..,. .. oat&. v. ........ ••••• .. ••• 

fi'-C"MOMa ••oat ate•eoDe 
''"'co•••• •70a• ...... .. 

Mr. Kaith Tboapaon 
Planning Office 
Hanover County 

~fAYS 8c VALESTISE 
N&TtONSB&NK CcNTII• 

II II £.&•T MAIN 5T•CCT 
P. 0. Box 1122 

AtCMMOND. v ......... 23208•1122 

ceo•• ee7·1IOO 
TCLU 312083 IMAYSVAI. UOt 
Tcuco~•c• ceo•• ••7·133• 

March 21, 1113 

Hanovar, Virqinia 23061 

Rei Ayttbacb/Oftmann y. M~ntz 

De~r Jteitha 

..... wo. 
11582.001 

Bncloaed ia a propo••d Deed froa Hubert lien~• and vile 
~o David Auerbach and suaan ort.ann. 

Plea•• advl•• ae if tba lanvuav• on'pa9• 2 of the Deed 
relatin; to the old plat 1• •ati•factory. 

Very truly your•, 
, '/ 
'--../~,.A_ 

Andrew J. Blll•, J~. 

42/441 
Encloaure 
cal· Charlu J. JlcCall, B•qulre .-,t.JL/ .. c)}IO 

Mr. Hubert c. Kent a 

~) 
• 

A>.) , .. v 
. • /.!. ·: :~. 

\.. /(_· ~-

• . -/y--·EX-H.IBI•T-• 
~-· 6 ----
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., 
THIS Dt.-'D •ada ··thi• ~ day of March, 1193 between 

HUBDT c:. IIBIITZ and PAMZLA ~· MEH'l'Z, hi• wife, partie• ot the 

tir•t: pan and DAVID AtJBRBACB and. SUSAH C. ORTJIAIIIf, bi• vita, 

partie• ot the ••coneS part a 

T.ba •aid partie• of the tir•t part to~ and in 

con•iderat:ion of ~· •ua of Ten Dollar• (•la.oo) to th .. oaab in 

., bancl paid the l'aceipt of which 1• barB)' aaJmovleciCJecl clo barB)'· 

trant:, baZ9ain, ••11 and convey unu the •aid paftla• of the 

••aoncl pan .a• tenant• by the u~ireq vltb tbe ~~-• of 

•urvivor•blp •• at aa..on law vitb General Warzant,r and •ntllab 

covenant• of Title the follovinw daaartbed prO.,.~, t:o-vl•• 

ALL tbat certain piece Ol' paRel or led lylnw 
and beift9 in Cold &arbOr DiaU'iK, Bancwer 
county, Vi~inia containing 2.111 aare. and 
baing aore particularly da•aribed a• Pazael A 
on a plat or aro pa~a•l• of land uavn by 
Goocltellov, JalbeE'i:, ... rd aDd &.•oaiat•• Ina. 
dated January •, 1••1 and raaoftled barevlt:b. 

BIDICI a portion or tbe .... propenr a0119ayed 
to Bubert c. llant:• and P ... la •· Kant•, Ill• 
vite, lly Deed fR~a ~Jan. '!z't--.r, alae 
known •• ~ Jane TUobr ft'baler, vldaw, 
dated ••~ 1, 1111 and naol:ded ranazy 
22 1 11•1 in tbe Clark'• Office, Clzaui~ C~ 
of llaftcWR couaty, VizviDia in De .. look 141, 
...,.. 12a. · 

Bae .. 14 PAftl•• of tbe tint put benbf re•erve an 

••aaan~ of ~~-~-of-vay sa teat in vidtll along tile ve•t•m line 
' 

... 

or Parcel A leading f~ State Route aoa to Pazoal 8 .. a .. an8 of 

inp-••• and e«JZ"••• to aftd froa PaE'Gel B and sute Jtoute 801, •aid 
... 

ea•aant baiDCJ uovn •• lylq on the ve•tulr •lu or hcae1 A on 

the bereinabova cl••~tbecl pla~. 

ZS7 
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The •aid part!•• of the fir•t part do further grant ana 
t 

convey unto the pare!•• of ~h• •econd part a fir•t right of 

A:.retu•al to pu~cba•e Parcel B con•l•tin9 ot 7.422 acre• •hould tbe 

~partie• of the tir•t ~art •e11 tb~t parcel of land. 

t The partie• of the tir•t part do hereby correct a 
~ 

certain plat dravn by Goodfellow, Jalbert, Ieard and A••oclat•• 

Ina. dated Januar,r 1, 1111 and reao~ed in Deed lOOk 13•, Pai• 

113, Clerk'• Offiae of t:be cirault court of Hanover caun~, vblcb 

plat conta1na a de•arlptlon of 10 acre• lnoludlng Pa~el A 

hereinabove de•aribed. T.be atore•ald plat reao~ed ber .. l~ 1• . 
•ub•titutecl tor t:be plat: recorded in Deed Book .,., •••• 11; and 

the cle•ariptlon 1• con-eatacl to refer to two pa&-aal8, A and a.· 
W%THB88 t:be follovin9 •19ft&tur•• and •••1•• 

.. 

::::::==:sr-~-:====~-------(SIAL) HUBiif c. liiii'fl 
. ~~ 

~~~~~==~---------------(SEAL) 
PAIIIIfli i. iiiii'i'l 

STAB OP ·VIMDID 

CITY/COUH'tl or ---------' to-vita 

fte foft90lng lutzuaent va• acknc:nrledfed before •• th1• 

_ day of IIUab, 1113 ))y IIUU1t'l c. 11111'1'1. 

iio&ii h&ila 

-------------------------· 
2 
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STATI or VlRGIHIA 

CI~/COUITY OF , to-wit: 

" T.be foraqoint in•truaant va• acknovladqad bator• •• tb1• · 
~ 

.. 
____ day of March, 1113 by PAMBLA M. KERTZ. 

Hota~ h&ila 

--------------------------· 

... 
:~ 
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• 

3 

t. 



·~ .. ~ _, 
. ~-. ... 

/ .. 
.~ .i···· 

OJ,/Jj/J~_·. 

;. .. 

-
fiu: -A~ 7-'1 -{··· 01alflf Plf EST 

~ "'.•-

MAYS & VAIIENTINE EXHIBIT 

Nort!Mm Vlqlala 

NetleneBenk center 
1111 Ea•t Me1n Street 
Rlcheond, VA 23218 

JUduwond I 

Fex lu~er1 ceo•J 887-1331 

TO FXAM/COMPANV 

Hanover countv 

FROM 

Andrew 3. Ellie, ~r. 

7 

Date• 01/31/11 
TlHt Oltlll p• 
11182/D01/001f2 

FAX ~NUMBER 

IIO(J 517-1131 

' 

PHONE NUMBE .. 

c 10'1. 117-1111 •. 

Tata1 Pegaa. ~nc1ud~na Cav•r Peg•• 

fiOTES/tiESBAGEa 

.. 

PLEIIE 1111• Itt llftrtlllll Ctlltlltt It 1111 lllt•flll lrltlllttltl It tr lfl tl ffltttttt II ttl tttlfltt•tllllt lllltr 
tat '"'"" •er• ,,.,., flltlltll. 1111 nrlttll cttriMtlll· , .. 11 Ut••• ttltll fir 111 • tf tat r•••••• 
lf11tlfltf '''"· If I" "' nt ••• lttm,. '"'''"' 111 ert • .,, .. •tlfltf lltt ,.., .... cenllf, ftllllllllllf . 
llf/lf flttrlttllll t•l ICCIIfllllll lrtllllttltl It ttrlllll prttltlltf llf Ill trt rt .. ttllf Ill tl rltlll , .. filii talt 
ftlltt. Itt tttftr ttt ttl ttlttf 111 lffllc .. lt 'rltlltftltl t1 t11fltg tat ttlllf"'ltt tr1111lttlt1. If ttl attt rtttl ... · 
ttlt trltttlttl~l II trrtr fllltl ftllttr Itt fell lrlttlltllll It Itt 111 .... 1 rtcl.lttl II Jll' tfflctltllfl'l llf If ltlt 
It Ill ,ltlltll ,11111 111111 ttl ttlflf •1 llltfattl Clll. Clllttl. llf rttlrl 1111 tr1111111111 II ltl llllrttl .. 1111. : 
Ill flllttt till '' rtlt .. rttf. IIIII till 

.· 

I' you do not receive the nu•ber or P•l•• •pea1,1ed •'•••• 
Pl•••• c•ll Andrew 1 Jlllw, ~rh at the above lletef na .. er. 

-~Q .. ~ 
ZGO 

. . ., 

..~-

~ 
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01tlf' Plf EST ,.,. .... , 

THIS DEED ••de this 31•t dav of March, 1111 b•twe•n 

HUBERT C. MENTZ and PAMELA H. HENTZ, h1a w1f•, pertlee or the 

flrat pert and DAVID AUERBACH and SUSAN C. ORTMANN, hie Wife, 

parttaa or the second part: 

ll.l.I.I.E.I.I.E.I.H.L 

The aa1d parties or the flret part for end ln 

cona1d•retlon of the au• of Ten Dollar• (810.00) to the• caeh ln 

hand pald the receipt or which 1• hereby acknowledged do herebw 

arent, beraa1n, ••11 and conv•u unto the weld pertt•• er tbe 

second pert •• tenants bg the entirety ~lth the right or. 

•urvlvor•hlp •• •t co••on law wlth Gener•l N•rr•ntv •nd ~ntlleb . . 

covenant• or Title th• following deecrlbed prope~tv, to-wita 

ALL that certain piece or parcel or lend lting 
and being in Cold Harbor Dletrlct, Hanover 
County, Y1rg1nla containing 1.171 acr•e •nd 
being •are particularly deecrlb•d a• Parcel A 
an a plat ar twa parcel• or land drawn bV 
Gaod,ellaw, Jalbert, Beard end Aeaoclete• Inc. 
dated lenuerv 1, 1181 •• revl•ed on Auguet 11, 
1112 and recorded herewith. · 

BEING a portion of the eame property conveyed 
to Hubert c. Mentz end P•••la M. Mentz, hlw 
w1,e, by Deed 'ro• Merv Jane Tri .. er, eleo 
known •• Merv lane Tucker Trl••er, widow, 
dated February &, 1111 end recorded February 
22, 1111 1n the Clerk'• Office, Circuit Court 
or Hanover county, Virg1nle ln Deed Book .,., 
,.,. 7211. 

The eeld parties of the flr•t part herebv r•••rve en 

•••e••nt of right-or-way so feet 1n width a1on9 the veetern line 

of Parcel A laedlno fro• state Route 101 to Parcel a •• • ••ina ar 
lngreae end egr••• to end fro• Parcel 8 end Stete Route 101, eeld 

Z61 
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GJJ.r/1! OJ••• P" EST 

l ea••••nt balng ehown ae lylng on the weeterlv aide or Parcel A on 

: the hereinabove deacr1bed plat. 
. .. 

The eald partie• or the fir•t pert de ruTtfter tr•nt •nd 

convey unto the partlea ar the eecond pert • rlrat rlgftt or 

refu•el to purcheee Parcel a conaiatlng or 7.~11 acre• lhould the 

pert1•• of the f1ret p•rt eell that parcel or land. 

The pert1a1 or tne r1r1t pert do htrtbl correct • 

certain plat drawn bV Goodfellow, Jalbert, Beard end·· Aeaecletea 

lne. d•ted 3•nuarv o, 1011 and recorded ln Dee~ •••~ ••-· Pe .. 

111, Clerk' • orr tee or the Clrcu1t court or .H4'na•r countu,. Wllloti. · ... 

. ' plat conteln• • de•cr1pt1on or 10 acre• lncludlnt rercel A 

4 hereln•bove deacr1bed. The •fore••1d pl•t record•~ fterewltb le 

eubetltuted far the plat recorded 1n Deed aao~ •••· reo• 113 •n• 

the deecr1ptlon le corrected to refer to two parcel•, A anf L 

Percal 8 conteln1ng 7.,22 ecrea 1• added on to the property 

deacrlbed ln Deed Book 851, rege 707 •• en edd-on, net rer tfte 

purpoeee or creating addltlonal building lota. 

NITNESS the following •lgneturee and eeal11 

-·.'; 

~~~~~~~-------••£41 HUBERT C. MEITZ 

"""""""'~~~~~~-------••Eat PAMELA M. MEITZ 
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01tlf' Plf EST 

STATE OF VIRGINIA 

CITY/COUNTY OF t.a-w1t• 

The for•go1ng 1netru••nt w•• acknowledged berore •• tftl• 

----~dey of March, 1883 by HUBERT C. MENTZ. 

Notary Public 

STATE OF YIAIINIA 

CITY/COUNTY OF ta-wlta 

Th• foregoing lnetru•ent we• acknowledged before •• 

____ d•y of March, 1181 by PAMELA ~ MENTZ. 

I 
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-
RESPONSE: ldmitted: 

.·=}~=.··. ~ 
Jl. Admit that Deposition Exhibit~-. ·.~6 to Defeftdift~~-t· 

David Auerbach's deposition taken on May 16_.i~~;: 1!i95, is li f~;'.:.::·· 
.. 

and accurate copy of the original. 
.· - .. 

....... .. 
' .... 

RESPONSE: Admitted. 
:., •·.•· 

,· '. :· 
32. Admit that the deed introduced ··a·i· EXhibit 1s· te 

Defendant David Auerbach's deposition taken em Jllay· ~5-16, 1995-t ... · 

was prepared for the Plaintiff by the law fin.of Rays • 

Valentine. 

RESPONSE: Admitted except the languaqe··r~ardincJ the,. ·: ... ··. 
~: ·.; . .;· 

vacation of the plat and the add-on provisioit; was directed t.y·(Q.i? · .-r 
County of Hanover and counsel for defendanta .• 

... :~~·: .: :::·r. . . 
.• :.··. 

. ·~ .. ·:.~~;,. -;-/~·. (., 

33. Admit that Deposition Exhibit:~·No~ 17 ·to Deferdiftt·>:· : .: .:... ....... :· .. ; .. 

David Auerbach's deposition taken on May 16-17.; 1995, is a trae· · ·. 

and accurate copy of the original. 
·. .-

RESPONSE: Admitted. 

34. Admit that Deposition Exhibit ·Jfo. 11 to Def.,d.nt:·~· 
; . ~- · .. 

David Auerbach's deposition taken on ·May 16-17, 1995, is a t-r&e' .: . 
and accurate copy of the original. 

RESPONSE: Admitted. 

. · . 
. . 

8. 

35. Admit that Deposition Exhibit llo. 19 to Defendant::· 
'•\' 

David Auerbach's deposition taken on May 16-.7-, 1995, is a tria · 

and accurate copy of the original. ;· 

RESPONSE: Admitted. 

36. Admit that Deposition ExhibiqNo. 20 to Defendant 

David Auerbach's deposition taken on May 16-17, 199'5, is a true · 

and accurate copy of the original. 

7 
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VIRGINIA: 

IN THE CIRCUIT COURT OF HANOVER COUNTY 

H. C. MENTZ 
and 
PAMELA M. MENTZ, 

Plaintiffs, 

v. 

COUNTY OF HANOVER, 

Defendant. 

Case No. 425-94 

.· ~ 
~ 

; b $"~ !:)" -~ &6' . # rt,'' .t.t:<:-
" ~ _Y 
~ ~· J 

vv_" 
I' PLAINTIFFS' REPLY MEMORANDUM TO DEFENDANT ~ 

AUERBACH'S RESPONSE TO P~NTIFFS' 
MOTION FOR SUMMARY JUDGMENT 

Hubert C. Mentz and Pamela M. Mentz submit this 

memorandum in reply to Auerbach's response to plaintiffs' motion 

for summary judgment. 

I. All of the evidence submitted in plaintiffs' Memorandum in 
Support of Their Motion for Summary Judgment is admissible 
under Rule 3:18 of the Virginia Supreme Court. 

Despite defendants' protestations, all the evidence 

introduced by the plaintiffs in their Memorandum in Opposition to 

Intervenors' Motion for Partial Summary Judgment and In Support 

of Plaintiffs' Cross-Motion for Summary Judgment is properly 

admissible. A motion for summary judgment may be supported by 

the pleadings, orders, admissions, interrogatories and doc~ents 

of public record. Rules 3:18 and 4:8(d) of the Virginia Supreme 

Court. Auerbach fails to cite any particular fact he believes is 

ZG5 



inadmissible but instead chooses to couch his protests in broad 

and unhelpful language. 

Auerbach's argument that the nbulk of the references in 

and exhibits with the Cross-Motion Memorandum relate to another 

case, Mentz v. Auerbach," Response Mem. at 3, is contradicted 

entirely by this Court's order entered April 7, 1995 that states 

that all discovery obtained in that case may be used as discovery 

herein. Further, the interpretation of the Deed is at issue in 

both cases and the evidence relating to its interpretation is 

relevant in both cases. Auerbach's complaint about the 

utilization of the deposition testimony of County employees 

Hodges and Johnson is further contradicted by the fact that 

Auerbach was properly noticed for the depositions and attended 

each deposition with counsel. The deposition testimony was 

properly introduced in opposition to Auerbach's motion for 

partial summary judgment, and Auerbach has not cited any case or 

Rule of Court that prohibits such use of deposition testimony. 

Plaintiffs agree with Auerbach that the courts initial 

focus should be on the language of the Deed itself. In addition, 

however, the court must take notice of the surrounding 

circumstances and construe the language in light of such 

circumstances. Ford v. Street, 129 Va. 437, 441 (1921); Allen v. 

Green, 229 Va. 588 (1985) . Only if the court finds that the Deed 

is ambiguous, should it turn to parole evidence. Therefore, 

plaintiffs properly submitted parole evidence to the Court in the 
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event that the court finds an ambiguity. Plaintiffs' principal 

argument remains that the Deed, when construed as a whole and 

reconciling all of its provisions including the "add-on" 

provisions, unambiguously and simultaneously: 

(1) conveyed 2.578 acres to Auerbach; 
(2) created a first right of refusal to 7.422 

acres in favor of Auerbach; 
(3) created an easement from Mentz's property to 

Route 606; and 
(4) "added-on" or m~rged the 7.422 acre parcel 

with Mentz's property referenced in Deed Book 
659, Page 707. 

Therefore, plaintiffs believe that its Motion for Summary 

Judq.ment and supporting Memorandum fully comport with the Rules 

of Court, and where appropriate, the court should consider a·ll 

facts submitted therein. 

II .. A determination of the extent of access under the Easement 
in the Deed is only grounds for partial summary judgment. 

Auerbach's motion is for partial summary judq.ment 

which, if granted, would leave unresolved the arbitrary and 

capricious and estoppel issues. This case concerns a challenge 

to a zoning decision by the County, and a ruling that the 

easement extends or does not extend to Mentz's 129.50 acre 

property does not end the case; the Court must decide if the 

County acted arbitrarily. And the Court must determine whether 

the County should be estopped .from changing its position with 
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regard to the "add-on"· language that the County required to be 

added to the Deed and the scope of access. See le~ter of Hodges 

to Goodfellow dated August 30, 1993. Therefore, an 

interpretation of the Deed is grounds only for partial summary 

judgment. Although styled as a cross-motion for summary 

judgment, plaintiffs' motion is in effect one for partial summary 

judgment as complete relief cannot be_ granted on the motions 

currently pending. 

III. Auerbach's attempt to recharacterize plaintiffs' arguments 
does not alter the analysis; the Deed unambiguously added 
the 7.42 acre parcel to the 122.50 acre parcel to create a 
single 129.50 acre Parcel. 

Plaintiffs laid out their arguments in specific fashion 

as follows: first, the language of the entire Deed is 

unambiguous and creates a single 129.50 acre parcel; and second, 

if the Court finds the Deed is ambiguous, parole evidence 

supports plaintiffs' interpretation and makes clear that 

defendants drafted the "add-on"· language which, therefore, must 

be construed against them. Auerbach, however, employs the tactic 

of recharacterizing plaintiffs' arguments in a way that makes 

them easier to rebut. They create "straw man" arguments that 

they can then heroically destroy. For example, Auerbach 

recharacterized plaintiffs' argument to state: 
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[Ilf the language in the Deed does 
limit Plaintiffs' access only to and 
from Parcel B and Route 606, then it 
is ambiguous and should be construed 
against the Intervenors who drafted 
the Deed. 

Response Mem. at 7. This recharacterization is nonsensical. If 

the language of the Deed can be construed by the court it is not 

ambiguous and the court need look no further. If the court finds 

that the Deed is ambiguous, thep it must construe the language 

against the defendants because they drafted the language. The 

recharacterization is also incorrect. Plaintiffs have never 

argued that the easement is limited to the 7.422 acres. Instead 

they argue that the same instrument that created the easement, 

created the right of refusal, and conveyed 2.578 acres to 

Auerbach, also merged or added-on the 7.422 acres to the 122.50 

acre parcel to create a 129.50 parcel to which the easement 

provides access. 

In Section 3 of Auerbach's response memorandum, 

Auerbach argues that the language of the Deed is clear. However, 

he refers to only one sentence or the Deed ignoring all others. 

Response Mem. at 14. His argument is that "Parcel B is Parcel B· 

is Parcel B," but he ignores the language of the Deed and the 

attached Plat indicating otherwise. He does this despite 

agreeing that the cases cited by plaintiffs on the construction 

of instruments are the "prevailing case authority." Response 

Mem. at 16. He incorrectly states that such cases do not need to 
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be distinguished because the court ~must find that there is no 

ambiguity." Id. Plaintiffs' prevailing authority, however, 

states that a court must construe the deed as a whole, reconcile 

all provisions, and ignore no sentence or word contained therein 

to determine whether an ambiguity exists. No case holds that a 

court should determine whether a deed is ambiguous by considering 

only one sentence and ignoring all others. 

Auerbach argues that the easement applies only to the 

7.422 acres but also agrees that the right of refusal also 

applies only to the 7.422 acres. Therefore, one would expect the 

language describing the 7.422 acres to be identical in the 

easement and right of refusal provisions. However, the property 

described in the easement section ("to Parcel B") is different 

from the property described in the right of refusal section 

("Parcel B consisting of 7.427 acres"). Auerbach makes no 

attempt to reconcile this difference but instead simply ignores 

the language "consisting of 7.422 acres" that evidences that 

"Parcel B" contemplates a larger property than "Parcel B 

consisting of 7.422 acres." 

Most importantly, Auerbach cannot escape the clear 

import of the "add-on" language contained in the Deed and the 

Plat. The "add-on" language does what it says it does; it 

~creates a new 129+ acr~ parcel." September 3, 1992 letter from 

Johnson to Goodfellow. Auerbach's only recourse, therefore, is 

to muddle the issue by creating an argument, unsupported by the 
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facts, that Mentz ulost" the uright of first division" in 1991. 

Response Mem. at 8. 

Auerbach's argument is a ured herring." ~entz 

purchased 10 acres from Mrs. Trimmer. The 10 acres was a first 

division of Mrs. Trimmer's property·. Therefore, under the County 

Zoning Ordinance, Mentz could not subdivide the 10 acre parcel as 

the division would constitute a second division of the property. 

Because he owned the adjoining 122.50 acre parcel, however, the 

problem was solved by uadding on" the 7.422 acre parcel to the 

122.50 acre parcel to create a single 129.50 acre parcel. The 

sale of 2.578 acres to Auerbach would then be a first division of 

Mentz's entire parcel. It makes no difference that the add-on 

occurred at the time of sale to Auerbach and not in 1991. 

In both the Deed and the Plat, the 7.422 acres is 

uadded on" to property described in uDeed Book 659, Page 707." 

Defendants refuse to address this language except to assert that 

it is meaningless. Plaintiffs in their supporting memorandum 

challenged Auerbach to address the holdings of Faison v. Union 

Camp, 224 Va. 54, 59 (1982). Plaintiffs' Supporting Mem. at 15-

16. Auerbach failed to do so. The Faison decision is central to 

this case because the Faison Court held that the content of a 

deed referenced in a plat attached to a deed "becomes as much a 

part of the plat as the plat was part of the deed." Therefore, 

Deed Book 659, Page 707, referencing Mentz's 122.50 acre parcel, 

becomes as much a part of the beed as any other provision. The 
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Deed, the Plat and Deed Book 659, Page 707, "cross referenced as 

they were, must be construed together to determine the 

description of the land conveyed." Id. 

Finally, Auerbach makes the unbelievable statement to 

this Court that there is "no evidence" that the "Intervenors had 

knowledge and an understanding of the 'add-on' procedure prior to 

closing." Response Mem. at 11. This statement, however, cannot 

be reconciled with: 

(1) McCall's letter to Zwerdling 
dated September 3, 1992 in which 
McCall recognized that the County 
"did suggest a way in which the 
problem could be resolved" - a 
single, 129.50 acre parcel would be 
created; 

(2) Johnson's letter to Goodfellow 
dated September 3, 1992 that shows a 
copy being sent to "David Auerbach" 
and states that Mentz "will be allowed 
to add on 7.422 acres ... thereby 
creating a new 129.5 acre parcel"; 

(3) McCall's letter to Ellis dated 
March 31, 1993 in which McCall states: 
"We have received the required 
information from Hanover Count [sic] 
regarding 'attaching' Parcel 'B' to 
Mentz's other property. The required 
language is '7.422 acre Parcel B shall 
be added to the property described in 
Deed Book 659, Page 707 •.•• '"; 

(4) McCall's second letter to Ellis 
dated March 31, 1993 in w~ich McCall 
recites the language to be placed in 
the Deed: "The 7.422 acre parcel -­
shall be added to the property conveyed 
to the parties of the first part as 
described in Deed~ook 659, Page 707"; 
and 
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(5) the handwritten notes of Auerbach 
on a draft deed that states -
John: 
85-86 = TP# for property being divided 
85-89 = TP# for property being added to 

Thanks Again & Again! 
Dave. 

(emphasis added). His own handwriting states "property being 

added to." He admits receiving a copy of Johnson's letter to 

Goodfellow dated September 3, 1992. Auerbach's Response to 

Plaintiffs' Third Set of Admissions, No. 61. Exhibit A hereto. 

And Auerbach admits that: 

the building permit dated April 5, 1993 
issued to David Auerbach and Susan 
Ortmann . • • would not have been approved 
and issued had not David Auerbach and Susan 
Ortmann agreed to the provision in the Deed 
to David Auerbach and Susan Ortmann dated 
March 31, 1993 providing "Parcel B contain­
ing 7.422 acres is added on to the property 
described in Deed Book 659, Page 707 as an 
add on . • . " 

Id. at No. 62. Therefore, the undisputed documents and 

admissions make it absolutely, ·positively clear that Auerbach 

knew the meaning of, need for, and consequences of the "add-on"· 

provisions prior to closing. 

IV. The Easement was created in the same document and at the 
same time that the properties were merged. 

Auerbach argues that t~e law does not permit an 

easement to be expanded to access properties beyond the original 

Z73 



dominant estate. Response Mem. at 13. For example, if the 

County added additional land to Mentz's property for tax purposes 

beyond the 129.50 acres, such additional property would not be 

accessible over the easement. Id. Plaintiffs agree that 

additional lands cannot be added after an easement is created. 

Auerbach's argument, however, misses the point because this is 

not a case where the dominant estate has been expanded. Instead, 

at the time of creation of the easement at issue, and in the very 

same document, the 7.422 parcel was added on to the land 

described in ~Deed Book 659, Page 707," Mentz's 122.50 acre 

parcel. Finally, evidence of the County changing its tax records 

to reflect the merger of the properties into a single 129.50 acre 

parcel indicates one effect of the ~add-on" provisions, not that 

the purpose of the ~add-on" had anything to do with tax 

assessments. 

v. Intent of the Parties. 

The polestar of contract interpretation is the intent 

of the parties. Poindexter v. Molton, 237 Va. 448, 450 (1989). 

Because this is a motion for partial summary judgment, however, 

plaintiffs are restricted to presenting facts to the court that 

are admissible under the Rules of Court. Therefore, it has 

submitted to the court the soil feasibility study prepared by Tim 

P. Sexton, Inc. for Mentz prior to the sale of 2.578 acres to 

Auerbach because it demonstrates an intent by Mentz to subdivide 



all of his property. Plaintiffs have presented to the court 

facts from which the court can infer that Mentz purchased the 10 

acre parcel in order to gain sufficient access to the 122.50 

parcel for subdivision and not for the purpose merely of selling 

2.578 acres to Auerbach and having an easement to only the 

residue 7.422 acres. The.Deed itself provides for a 50 foot wide 

easement, the exact width required by the County for subdivisions 

of property greater than 10 acres. Mentz's intent to subdivide 

the entire property is further shown by the submittal of 
-

subdivision plans to the County after- the sale to Auerbach. 

Plaintiffs believe this evidence, coupled with the 

language of the Deed and all other admissible facts presented in 

its memorandum and during oral argument, makes clear that the 

easement was intended to access the singular 129.50 acre parcel. 

If, however, the court does not believe that it has enough facts 

before it to grant plaintiffs' motion for summary judgment, then 

plaintiffs ask the court to deny both parties' motions and 

proceed to trial where plaintiffs can prove through oral 

testimony that (1) Mentz intended to subdivide his property from 

the very beginning, (2) the 10 acre parcel that Mentz purchased 

for the express purpose of gaining proper access to the 122.50 

acre parcel, and (3) that such intentions were conveyed to 

Auerbach prior to the sale. 



H. C. MENTZ 
and 
PAMELA 

Andrew J. Ellis, Jr., VSB No. 9078 
Andrew G. Mauck, VSB No. 35177 
MAYS & VALENTINE 
P. 0. Box 1122 
Richmond, Virginia 23208-1122 
(804) 697-1200 

Counsel for Plaintiffs 

CERTIFICATE OF SERVICE 

I hereby certify that on this /~ day of August, 1995, 

I caused to be mailed, postage prepaid, a true and correct copy 

of Plaintiffs' Reply Memorandum to Defendant Auerbach's Response 

to Plaintiffs' Motion for Summary Judgment to Charles J. McCall, 

Esquire, 5~04 W. Village Green Drive, Suite 105, Midlothian, 

Virginia 23112-4851; William B. Kerkam, III, Esquire, Bremner, 

Baber & Janus, 701 E. Franklin Street, Ri.chmond, Virginia 23219; 

and A. Lisa Barker, Esquire, Senior Assistant County Attorney, 

Hanover County, Post Office Box 470 Virginia 23069. 



~-

VIRGINIA: 

IN THB CIRCUIT COURT OP HANOVER COUNTY 

H. C. MENTZ 
and 
PAMELA M. HENTZ, 

Plaintiffs, 

v. 

COUNTY OP HANOVER 

Defendants. 

) .. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 425-94 

. PLAIII'l'Jna' I'Ias~ uguBaTa woa amaaa1o• 
10 DIOYD COQII'IX MD DAJID app•aqa ,pp aug oaDNQI 

Plaintiffs B.c. Mentz and Paaela c. Menta, ~ counael, 

pursuant to Rule 4:11 of the Supreae court of Virginia, request 

defendants David Auerbach and susan c. ortaann and defendant 

~ounty of Hanover to admit to the truth of the following •attar•: 
.......... ______ .. -·----· --
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61. Admit that David Auerbach received a copy of the 
letter fro• w. R. Johnson to Goodfellow dated September 3, 1993, 
attached as Exhibit 7. 

Adaitted 

62. Admit that the building permit dated April 5, 1993 
issued to David Auerbach and susan Ortmann attached as Exhibit 32 
would not have bean approved and issued bad not David Auerbach and 
Susan Ortmann agreed to the provision in the Deed to David 
Auerbach and susan Ortaann dated Marcb 31, 1993 providing "Parcel 4 
B containing 7.422 acres is added on to the property described in .; 
Deed Book 659, Page 707 as an add on not for the purposes of _j. : 
creating additional building lot•. • ·. 

: 
•. 

Adlaitte~-- ---------------------­
----~-----------
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VIRGINIA: 

IN THE CIRCUIT COURT OF HANOVER COUNTY 

H. C. MENTZ 
and 
PAMELA M. MENTZ, 

Plaintiffs, 

v. 

COUNTY OF HANOVER, 

Defendant. 

Case No. 425-9~·· 
" 

PLAINTIFFS' REPLY MEMORANDUM TO HANOVER COUNTY'S 
RESPONSE TO PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 

Hubert C. Mentz and Pamela C. Mentz, by counsel,. 

submit this memorandum in reply to Hanover County's Response 

to Plaintiff's Motion for Summary Judgment and state the 

following. 

Hanover County seeks to adopt a "Memorandum of 

Hanover County" submitted to this court on January 20, 1995 

with exhibits (the "County Memorandum") for its memorandum 

in response to the plaintiffs' motion for summary judgment. 

The County Memorandum was submitted in support of the 

subdivision agent disapproving plaintiffs' subdivision and 

concludes with a request that the court dismiss the appeal. 

The County, however, has never filed any motion either to 
.. 

dismiss or for partial -or complete summary judgment. A 

motion to dismiss is not provided for in the Rules of Court 



and would only be appropriate where there is lack of 

jurisdiction, where an adequate remedy at law exists, the 

case is brought on the wrong side of the court, or there is 

defective process. 6A Michie's Jurisprudence Dismissal §§ 

6-9 (1991) . Nor has there been any notice of a request to 

the court to hear the County's Memorandum, however that 

document may be construed 

In addition, the County Memorandum is not a proper 

response memorandum. The exhibits attached to the County 

Memorandum include various deeds, plats, and correspondence 

between the parties and their attorneys, but no reference is 

made as to how such documents are properly in evidence to be 

considered on a motion for summary judgment. The County 

Memorandum also contains inadmissible factual allegations. 

Finally, despite introducing considerable factual 

allegations extraneous to the Deed, the County's sole legal 

argument is that the ~need is clear and unambiguous." 

County Mem. at 7. This argument is addressed at length in 

the memoranda of Mentz and Auerbach. The principal case 

cited by the County, Camp v. Camp, 220 Va. 595 (1979),·is 

addressed in plaintiffs' supporting memorandum at pages 

15-16. 

For these reasons, the County Memorandum should 

not be considered by the Cour~ in ruling on the Motions for 

partial summary judgment properly matured for consideration. 
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H. C. MENTZ 
and 
PAME~) MENTZ 

By #{{§;~ 
Andrew J. Ellis, Jr., VSB No. 9078 
Andrew G. Mauck, VSB No. 35177 
MAYS & VALENTINE 
P. 0. Box 1122 
Richmond, Virginia 23208-1122 
(804) 697-1200 

Counsel for Plaintiffs 

CERTIFICATE OF SERVICE 

I hereby certify that on this ~ day of August, 

1995, I caused to be mailed, postage prepaid, a true and 

correct copy of Plaintiffs' Reply Brief to Hanover County's 

Response to Plaintiffs' Motion for Summary Judgment to 

Charles J. McCall, Esquire, 5104 w. Village Green Drive, 

Suite 10?, Midlothian, Virginia 23112-4851; William B. 

Kerkam, III, Esquire, Bremner, Baber & Janus, 701 E. 

Franklin Street, Richmond, Virginia 23219; and A. Lisa 

Barker, Esquire, Senior Assistant County Attorney, Hanover 

County, Post Office Box 470, Hanover, Virginia 23069. 
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C!tnmmnnwtaltlt nf lltrginia 

RICHARD H.C. TAYLOR 
~.o.eoxzr FIFTEENTH JUDICIAL CIRCUIT 

HANOVER. VIRGINIA I Ia II OCIZI 

CICMI 537_.,., 

WILLIAM H. LEDBETTER, JR. 
~.0. BOX 1328 

,REDERICICSBURG. VIRGINIA lfMCM.o,_ 

JOSEPH E. SPRUILL. JR. 
P.O. BOX 1l1e 

TA~NNOCIC, VIRGINIA~,.,. 

(ICM) M:S-:132'1 

JAMES W. HALEY. JR. 
P.O. BOX. 

STAFFORD. VIRGINIA 22111-GOII 

(103)1Mo17. 

J. PEYTON FARMER 
P.O. 80XI17 

80WLINQ GREIN, VIRGINIA 12427 ..... 7 

(~)~1 

August 24, 1995 

Andrew J. Ellis, Jr., Esquire 
Mays & Valentine 
P. 0. Box 1122 
Richmond, Virginia 23208 

A. Lisa Barker, Esquire 
Assistant Hanover County Attorney 
P. ·o. Box 470 
Hanover, Virginia 23069 

Charles J. McCall, Esquire 
5104 W. Village Green Drive 
Suite 105 
Midlothian, Virginia 23112-4851 

William B. Kerkam, III, Esquire 
Bremner & Janus 
701 East Franklin Street 
P. 0. Box 826 
Richmond, Virginia 23207 

COUNTIUOP .... 
ttANO¥D 

CAROl. ... 

ITA,ORO 

RICHMONO 

LANCASTP 

KINO OIOAOI 

SIIOTSYLVANIA 

WESTMORELAND 

NOftTHUM81ERLANO 

CITY Olf FRIOERICICI8URO 

Re: Mentz v. County of Hanover - Chancery No. 425-94 

Dear Mr. Ellis, Ms. Barker, Mr. McCall and Mr. Kerkam: 

After a thorough examination of the deed and plat in 
controversy, it is clear that the SO foot easement reserved 
benefits the whole 129, more or less, acre tract of the Plaintiffs. 



..... 

Andrew J. Ellis, Jr., Esquire 
A. Lisa Barker, Esquire 
Charles J. McCall, Esquire 
William B. Kerkam, III, Esquire 
Page Two · 
August 24, 1995 

Mr. Ellis will prepare the appropriate decree sustaining 
the Plaintiff's motion for summary judgment and overruling the 
motions of the Defendants and Intervenors. 

RHCT/nvs 

Very truly yours, 

Richard H. C. Taylor 
Judge 
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VIRGINIA: ORIGINAL 
TBE CIRCUIT COURT OF THE COUNTY OF HANOVER 

x- - - - - - - - - - - - - -x 
HUBERT C. MENTZ and PAMELA M. 
MENTZ, -v·lfJ, l) 

RICHMOND, VIRtaiNiA 
Plaintiffs, 

-vs- Case No. 425-94 

THE COUNTY OF HANOVER, et al, 
Defendants. 

x- - - - - - - - - - - - - - - -x 

Complete transcript of the 
motion in the above matter when heard on 
Monday, October 16, 1995, before the 
Honorable Richard B.C.Taylor, Judge • 

. -~ .. ·• .. 
~-.. 

tmt:mVED anClfor FILED 

NOV 1 31995 
CLERK'S OFFiC3 

JIANOVEll cmcUII Cvu.Br 

CAPITOL REPORTING, INC. 
Registered Professional Reporters 

Post Office Box 959 
Mechanicsville, Virginia 23111 

Tel. No. (804) 788-4917 

Z84 
CAPITOL REPORTING, INC. 



1 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A P P E A R A N C E S: 

MAYS & VALENTINE 
BY: ANDREW J. ELLIS, ESQUIRE 

1111 East Main Street 
Post Office Box 1122 
Richmond, Virginia 23206-1122 

Counsel for the Plaintiff 

AGNES LISA BARKER, ESQUIRE, 
Post Office Box 470 
Hanover, Virginia 23069 

Counsel for the County of Hanover 

CHARLES J. MCCALL, ESQUIRE, 
5104 West Village Drive, Suite 105 
Midlothian, Virginia 23112 

Counsel for David and Susan Auerback 

Also Present: 
WILLIAM B. KERKAM, III, ESQUIRE 

CAPITOL REPORTING, INC. 

2 



1 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: I looked at Miss 

Barker's order and Mr. Ellis's order. 

They are awful close. What is the 

problem? 

MR. ELLIS: Judge, I've sent 

several drafts to Mr. McCall and I 

haven't ~eard anything from him, but I 

think Miss Barker and I were talking 

about our problems. Number one, what I 

tried to do in my order was to track 

your language with respect to the 

easement. 

(Mr. McCall enters the room.) 

THE COURT: Have a seat, Mr. 

McCall. 

MR. MCCALL: I am sorry, your 

Honor. 

THE COURT: We were trying to 

find out where we were so by the time you 

got here, we would know where we are. 

MR. MCCALL: I am sorry I 

missed that start up. I could use that 

myself. 

MR. ELLIS: Well, the judge was 

asking us wherein we disagreed and I told 
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him that I had not ~eally heard f~om you. 

I had sent several copies to you and 

had gotten to the point where you 

indicated you were waiting for the 

transcript. I understand you have that 

now. We all have that. 

MR. MCCALL: I do. I do have 
···~--·- .. 

the transcript. 

MR. ELLIS: The decree which I 

submitted, Judge, first of all, that was 

to narrow what I understand the situation 
! 

to be. It indicates that all parties .. 
' 

agreed to the issue, and Judge, I think 

that you've got a second page there. ~- --·· 

THE COURT: Yes, sir. I am 

looking at the second page. 

MR. ELLIS: Which I sent to. 

you,· the second page there. 

THE COURT: Right. 

MR. ELLIS: The first page 

refers to the fact that all parties 

agreed that the sole issue in the case 
\ .. 

was the scope of the SO foot, the scope 

of the land area served by.the SO foot 

easement. 
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THE COURT: Yes, sir. 

MR. ELLIS: And I went through 

and wrote Miss Barker, sent a copy to Mr. 

McCall, the various excerpts from the 

various pleadings that all the parties 

said that that was the issue. Then I 

went ahead and tracked your language 

dealing with the adjudication of the 

rights in the easement, which is right 

from your letter. 

THE COURT: Yes. 

MR. ELLIS: The second 

paragraph on page two is also right 

from your letter. I want to point out to 

the Court at this juncture, the fact that 

in our motion for summary judgment we 

request a relief that is referred to in 

memorandum and then also referred to in 

the Bill of Complaint, well there was no 

Bill of Complaint filed in this appeal. 

The Bill of Complaint, if there 

are any as such is in the other case, but 

the Appeal is not styled a petition or a 

Bill of Complaint and the reference in 

our motion for summary judgment was a 
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1 1 reference intended to refer to the appeal 

2 papers in this case. And that's all that 
. 

3 it did and I refer the Court to the 

4 language of that motion for summary 

5 judgment. 

6 THE COURT: Yes, sir. 

7 MR. ELLIS: We simply ask that 

8 the Court enter summary judgment in this 

9 matter as set forth in plaintiff's 

10 supporting memorandum filed 

11 contemporaneously with this motion. Then 

12 we ask that you enter summary judgment in 

13 our favor and award plaintiff all 

14 relief sought in plaintiff's Bill of 

15 Complaint. The Bill of Complaint 

16 is the Appeal we took and that is a 

17 reference I wanted to make clear on 

18 the record on that standpoint.· 

19 THE COURT: All right, sir. 

20 MR. ELLIS: And then I 

21 overruled the def~ndant's motion to 

22 dismiss and enter motion for partial 

23 summary judgment and this is- written, I 

24 believe, that Ms. Barker and I disagree 

25 in the last line of the third 
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1 1 paraqraph from the second page of the 

2 order, orderinq that the County of 

3 Hanover provide subdivision plat 

4 approval, ·which was denied in the 

5 County's letter of September the 8th upon 

6 the application answer, compliance with 

7 paragraphs two, three and four of that 

8 letter, Exhibit E to the appeal. 

9 Well, if I interpret Ms. 

10 Barker's proposed final order and what 

11 she has told me this morning, she 

12 believes we have to submit a new 

13 subdivision plat. I take the position 

14 that under statute, we appeal the denial 

15 of the subdivision plat, which we filed 

16 and the Court has removed the major 

17 obstacle which was the question of the 

18 access, leaving only those two, three and 

19 four that we have to comply with. 

20 That is the reason I have 

21 worded it in the manner that I have done 

22 and I ob~ect to any provision and any 

23 order directing that we have to submit a 

24 new subdivision plat, and I think that's 

25 clearly what Miss Barker's order 
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contemplates. 

THE COURT: Miss Barker, what 

are your thoughts on that? 

MS. BARKER: Well, your Honor, 

the effect of Mr. Ellis's draft order, I 

am having trouble finding it. You are 

referring to your October 5th draft, Mr. 

Ellis, one that was enclosed? 

MR. ELLIS: This is the one I 

sent with the notice for the appearance 

today with the substituted second page I 

sent. 

THE COURT: Right. We received 

it as the cover letter dated October 2. 

MR. ELLIS: I gave you a copy 

of it here. 

MS. BARKER: I have a draft. 

MR. ELLIS: I've got a 

completed one right here for everybody. 

MS. BARKER: Well, Judge 

Taylor, to the extent that any order Mr. 

Ellis has drafted says that the County 

will approve that subdivision plat that 

was submitted, we would object because I 

think that the effect of that would be 
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that if at any point in the future Mr. 

Ellis's client submits that subdivision 

plat, we would have been ordered to 

approve it and I don't think that is 

appropriate. 

Obviously, in the intervening 

period, the County could have adopted 

other ordinances. This situation could 

have changed, other circumstances could 

have changed. So I don't think that is 

appropriate and I don't believe that 

there is any reference to the statute to 

the Court ordering the County to approve 

a plat. 

There were several problems 

with that plat which we have not 

discussed in this case because they were 

minor problems, things like labelling and 

so forth, but with the exception of that 

access easement issue, we take the 

position that the disapproval was 

appropriate. And as with any other 

applicant, Mr. Ellis's client would have 

to submit a corrected plat. And in fact, 

as I understand it, that's what he 
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contemplates, that his client would · 

submit another plat with those items 

corrected. 

THE COURT: But you listed 

three specific things that had to be done 

in addition to the problem that we ~ad 

and there would be compliance with 

paragraphs two, three and four of the 

September '94 letter that takes 

care of it 1 doesn't it? 

MS. BARKER: Well, if perhaps 

he submitted that plat tomorrow, it would 

assuming this case, the appeal period for 

this case is run and so forth. 

THE COURT: Right. 

MS. BARKER: But the language 

in that decree, as I recall it, referred 

to approval at some unspecified time and 

that is not appropriate. And further 

THE COURT: I think we have got 

to start at the time of the ruling that 

has been overruled and go forward from 

there. 

MS. BARKER: Well --

THE COURT: For instance, he is 
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2 1 using the same language you are, except 

2 you put the word subsequently in yours. 

3 MS. BARKER: Your Honor, we 

4 believe that in entering an order of that 

5 sort, you are giving Mr. Ellis's client 

6 an in.vested right, in effect, because 

7 normally anybody who submits a 

8 subdivision plat is subject to all of the 

9 regulations in effect of the time of that 

10 final submission. And the effect of Mr. 

11 Ellis's language is at any point in the 

12 future his client could resubmit that 

13 plat with a few corrections and have· it 

14 approved, and I don't think that's 

15 consistent with the law or appropriate. 

16 THE COURT: I agree with that, 

17 but that is not what the order, as I 

18 read it, says. 

19 MR. ELLIS: Judge, paragraph 

20 five of the Statute 15.1-475 is what we 

21 appealed and we appealed a specific 

22 disapproval of a plat. And all parties 

23 agreed from the outset of this 

24 litigation, I think, that the main 

25 question in this case was access, of the 
Z9 .. 
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scope of the access. 

TBE COURT: Yes, sir. That is 

all I addressed. 

·MR. ELLIS: That's right. So 

what we are saying and we are asking· and 

we believe the Appeal addresses the 

denial of the plat that we submitted. We 

appeal that denial and we are simply 

asking that the Court approve that plat 

under the statute and direct that the 

County approve the subdivision subject to 

our compliance with items two, three and 

four. 

MS. BARKER: Judge Taylor, Mr. 

Kerkam and I, he was just telling 

me about the statute and the statute 

indeed, in an appeal of disapproval of 

the plat, does not provide for ordering 

the approval of the plat and that's 

contrast. 

THE COURT: If you don't 

approve the plat though, what is this all 

about? 

MS. BARKER: I think the Court 

determines that the disapproval was not 
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2 1 consistent with the statute and the 

2 ordinances, and the County, of course, 
. 

3 will act accordingly and that's what our 

4 order provides for. And I think if we, 

5 if someone failed to approve a set of 

6 point plat based on that easement, I 

7 think a writ of mandamus would be 

8 appropriate. 

9 MR. ELLIS: Judge, we would be 

10 right back. 

11 MS. BARKER: Judge Taylor --

12 MR. ELLIS: It wouldn't be a 

13 final order. 

14 MS. BARKER: We are not going 

15 to be right back because the County is 

16 provided for and the order I drafted 

17 would act in accordance with that order 

18 stating that the easements available to 

19 the 129 acres. 

20 MR. MCCALL: Your Honor, may I? 
3 

21 THE COURT: Yes, sir, Mr. 

22 McCall. 

23 MR. MCCALL: One of the 

24 fundamental issues that I have with the 

25 order as it's written is that the Court's 

CAPITOL REPORTING, INC. 
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3 1 letter opinion only ·addressed 

2 interpretation of the easement. The 

3 Court made no findings with respect to 

4 other portions of the appeal, as I 

5 understand it. We have certainly 

6 discussed, at least Miss Barker and I 

7 have stipulated for the purposes of 

8 appeal in the final order that the 

9 County's actions were not in compliance 

10 with the ordinance, but I think that's a 

11 far cry from the Court ordering the 

12 County to approve its subdivision plat. 

13 I think it gets back to the 

14 practical question of whether or not Mr. 

15 Mentz, if he were to receive a final 

16 decree here as we proposed, would choose 

17 to proceed with his subdivision plans. 

18 It is my understanding that 

19 those subdivision plans would still have 

20 to be in compliance with the ordinance 

21 and that the County would be required to 

22 approve the subdivision plan. And 

23 there's still the remaining question that 

24 I have posed to Miss Barker after the 

25 hearing that we had before when she 
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3 1 indicated that the County -- well, excuse 

2 me. When the discussion came up in our 

3 last hearing and I believe that your 

4 Honor posed the question as to whether 

5 the County would approve a subdivision 

6 plan, I believe in substance Miss Ba.rker 

7 indicated if the plat or the plan 

8 complied with the ordinance, that they 

9 would go forward with it, but I posed the 

10 question to her after that, would one of 

11 the conditions that the County might 

12 impose include whether the case was still 

13 on appeal, and therefore, subject to 

14 being reversed. 

15 There has not been a decision 

16 by the County and we have not discussed 

17 it since then in the context of her 

18 stating one way or the other whether the 

19 County had formed an opinion on that 

20 particular question, but it seems to me 

21 that as long as this case is on appeal, 

22 that aside from the questions of the 

23 ordinance providing for the Court to 

24 order approval of the subdivision, I 

25 think it would be more or less in limbo 
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in terms of whether or not the plan was 

approved. 

The County has to take its· own 

position with respect to that. But 

certainly ordering the County to do so 

would. go beyond anything that the Court 

addressed in its letter opinion. 

MR. ELLIS: Mr. McCall is now 

addressing the appellate procedures, your 

Honor. If he wants to stay execution of 

this order, he has the perfect right to 

come before the Court and note his 

appeal, filing his petition for appeal 

and request a supersedeas or stay of 

the order itself. 

MR. MCCALL: I am not 

suggesting that. 

MR. ELLIS: That is another 

issue. 

MR. MCCALL: I am suggesting 

for the Court of the County do anything 

is beyond 

MR. ELLIS: May I finish, 

please? 

MR. MCCALL: Go ahead, 
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please. 

MR. ELLIS: What we are doing, 

Judge, is simply preparing the decree and 

presenting it to the Court based on our 

appeal, which was an appeal of denial of 

that plat. 

THE COURT: Yes, sir. 

MR. ELLIS: And I understood 

from the statements made by counsel at 

our prior hearing, that everyone agreed 

that they wanted a final order so that 

Mr. McCall could appeal it. 

Be doesn't want an order that's 

not filed and he represented to the Court 

he wanted a final order and I have 

that representation here. Miss Barker 

represented she wanted a final order. 

That leaves nothing to be done aside 

from the administrative items two, three 

and four. It would be a final order, as 

I view it, and I am simply asking the 

Court to. enter that final order. 

MS. BARKER: Judge Taylor, I 

would just say that the County would not 

have any problem with the language in an 
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earlier draft from Mr. Ellis's office 

that says the defendant County of Hanover 

is directed to reconsider plaintiff's 

subdivision plat an act of conformity 

with this decree. We do intend to act in 

conformity with the decree and I think 

that language is probably appropriate, 

but --

MR. ELLIS: Judge, we have 

submitted the order and I've submitted 

our position. 

THE COURT: I think that you've 

got to go back to September the 8th of 

1994, and if the question that was raised 

as the question for me to answer is 

answered the way· I answered it, then ·the 

September 8, '94 plat should be approved 

subject to the other conditions that have 

to be done, it appears to me. 

MS. BARKER: Your Honor, 

normally we do, as a practical matter, 

approve or disapprove a plat. In·this 

case, we disapprove with several reasons 

for that disapproval. 

THE COURT: Yes. 

~01 
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3 1 MS. BARKER: Mr. Ellis seems to 

2 object to filing another corrected plat 
4 

3 and now Mr. Ellis is shaking his head. I 

4 would be interested in the procedure he 

5 envisions. 

6 THE COURT: I would say that we 

7 wake up tomorrow morning and it's 

8 September the 9th, 1994 and we go forward 

9 from there and any conditions on the 

10 September '94 plat have to be complied 

11 with, it appears to me. 

12 MS. BARKER: And I would just 

13 say okay, we can reword it. 

14 THE COURT: Yes. I see nothing 

15 wrong with the way it is ordered. If it 

16 has somebody's name spelled wrong, then 

17 you have got to amend those types of 

18 things. If it comes down to saying that 

19 the 50 foot easement does not benefit the 

20 whole 129 acres, then you are in 

21 violation of my ruling. Other than that, 

22 I think you have to take it as it comes. 

23 MR. ELLIS: Yes, sir. I have 

24 the decree, Judge, that I would ask. 

25 THE COURT: All right. I am 
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going to enter Mr. Ellis's decree. 

MR. KIRKLAND: May I make 

one --

MR. ELLIS: If Mr. Kerkam is 

addressing this decree, I am going to 

object to it. 

THE COURT: All right. Put 

your objection as noted to the record to 

say what you did. Mr. McCall, anything 

else you want to put on the record file? 

MR. MCCALL: Yes, your Honor. 

The only thing I would suggest is that 

the order, with respect to the cross 

motion for summary judgm~nt, s~ate that 

it be in the same hereby sustained in so 

far as it requests interpretation of the 

said deed and plat in the land area 

served by the 50 foot easement because I 

think that was the extent of the Court's 

ruling at the time that it issued its 

opinion and the introduction. 

THE COURT: Other issues were 

involved in that cross motion for summary 

judgment. 

MR. MCCALL: That is the issue 
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we were asking to be decided, your Honor, 

but I am submitting that ordering the 

County to approve a subdivision plat goes 

beyond the Court's ruling that is 

contained in the letter opinion, and I 

under~tand the Court is addressing the 

practical result of what would happen on 

the next day, but at the same time that 

adds finality to what is really an 

interim situation because the case will 

be on appeal and it's ordering the County 

to go forward and approve the subdivision 

plan while. the order is on appeal. 

THE COURT: We have got to take 

it one step at a time and the step is to 

make a final order that you can appeal. 

That is what we talked about last time we 

were here. 

MR. ELLIS: If it is another 

order, he can't appeal it, Judge. 

MR. MCCALL: But your Honor, I 

am trying to draw the distinction between 

whether the County is ordered to approve 

it or whether the County may choose to 

approve it. If they choose to go ahead, 
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that is, Mr. Mentz asked the County to 

approve on the ordinance, the County may 

take the position that until the appeal 

is final, ·that Mr. Mentz is not in a 

position to comply with the ordinance. 

THE COURT: Then the County 

should file an appeal of the ruling and 

file the necessary motion to stop the 

process. 

MS. BARKER: Judge Taylor, I 

think actually as I see this happening, 

we have been ordered to approve th~ plat 

with those exceptions that are noted and 

that's what we will do unless Mr. McCall 

obtains an·order otherwise. 

THE COURT: Right. I think 

that is what you have to do under the 

order. 

MR. MCCALL: Your Honor, may we 

ask that the order be amended to give us 

five days to append our objections to it? 

MR. ELLIS: Your Honor, I am 

going to object. 

THE COURT: No, sir. I am 

going to enter it. You can stay. 
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MR. MCCALL: I'v~ got some 

today I would like to attach to the 

order, your Honor. 

THE COURT: I am going to enter 

the order today. We keep coming back 

here~ 

MR. MCCALL: Can't I attach my 

exceptions, your Honor~ I mean, I 

believe that is what the Court --

THE COURT: I thought you were 

stating them for the record, Mr. McCall. 

MR. MCCALL: Only with ~espect 

to that one, but I do have exceptions I 

would like to attach to the order which I 

am entitled to under Lee versus Lee, your 

Honor. 

THE COURT: Yes, sir. But you 

have had at least two weeks to get your 

objection thoughts together. 

MR. MCCALL: I have them 

prepared, your Honor, to attach to the 

order. 

MR. ELLIS: Be's had since 

August the 25th when the Court issued 

its ruling, Judge~0and then we had a 
~ 0 
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4 1 hearing. Be raised ·all these objections 

2 and --

3 THE COURT: You have got them 

4 written in. All you have got to do is 

5 say they are attached this morning. 

6 MR. ELLIS: I think we are 

7 entitled to a final order. 

8 THE COURT: I think you are, 

9 too, Mr. Ellis. 

10 MS. BARKER: Judge Taylor, I 

11 just have to say that that August order 

12 was not a final order. I think that was 

13 probably an appropriate improvement we 

14 made in the order. 
5 

15 THE COURT: Yes. I think 

16 certainly the one that I've got, October 

17 the 2nd, is a vast improvement on that 

18 one. That's the one I am entering, but 

19 that gave at least two weeks. 

20 All right. Could I have the 

21 order back? 

22 MR. MCCALL: Yes, your Honor, 

23 and I have some exceptions here I am 

24 going to sign to go on there. 

25 THE COURT: Yes, sir. And I am 
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going to give Mr. Ellis the file and he 

can take it upstairs and get certified 

copies for everybody. 

MR. ELLIS: Yes. 

THE COURT: Together with the 

attachments. 

MR. KERKAM: Judge, here is 

an order from the Mentz -v- Auerback 

case which has been endorsed by all · 

counsel. 

THE COURT: All right, sir. 

MR. KERKAM: I've got one for 

you, Jack. 

MR. ELLIS: Thank yo~. 

THE COURT: I will let you take 

this one upstairs. 

MR. ELLIS: This is the order 

of continuance I endorsed. That other 

order, that is the order I noted my · 

objection and I have the final order 

prepared by Mr. McCall. 

THE COURT: All right, sir. 

(Proceedings adjourned.) 
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VIRGINIA: 

IN THE CIRCUIT COURT OF HANOVER COUNTY 

HUBERT C. :MENTZ ) 
and ) 
PAMELA M. :MENTZ, ) 

) 
Plaintiffs, . ) 

) 
v. ) Case No. 425-94 

) 
COUNTY OF HANOVER, ) 

) 
Defendant, ) 

) 
and ) 

) 
DAVID AUERBACH and ) 
SUSAN ORTMANN, ) 

) 
Intervenors. ) 

DECREE 

This cause came on this day to be heard on the County's Motion to 

Dismiss, the Intervenors' Motion for Partial Summary Judgment, Plaintiffs' Cross 

Motion for Summary Judgment, the memoranda submitted by all parties, the exhibits 

filed herein and was argued by counsel. 

It appearing to the Court that all parties agree that the sole issue in this 

case is a detennination of the land area served by the SO foot easement reserved in the 

Deed recorded in Deed Book 972, Page 340, Clerk's Office, Circuit Court of Hanover 

County and the Plat recorded therewith, and after a thorough examination of the Deed 

and Plat it is clear to the Court that the SO foot easement reserved benefits the whole 129, 
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more or less, acre tract belonging to the plaintiffs, it so ADJUDGED, ORDERED and 

DECREED. 

It is further ADJUDGED, ORDERED ..and DECREED that plaintiffs' 

Cross-Motion for Summary Judgment be and the same is hereby granted. Defendants' 

Motion to Dismiss and Intervenors' Motion for Partial Summary Judgment are 

OVERRULED. 

It is further ORDERED that the County of Hanover approve the 

subdivision plat, the approval of which was denied in the County's letter of September 8, 

1994, upon the applicant's compliance with paragraphs 2, 3 and 4 of that letter. (Exhibit 

E to the Appeal). 

Nothing further remaining to be done it is hereby REMOVED from the 

pending docket of this Court and placed among the ended causes. 

WE ASK FOR TinS: 

a<~ Andrew J. EiliSJI': v}:i(). 9078 
Andrew G. Mauck, VSB No. 35177 
MAYS & VALENTINE 
Post Office Box 1122 
Richmond, Virginia 23208-1122 
(804) 697-1200 
Counsel for Plaintiffs 

SEEN: 

ENTER: I I> ~_I~IP--r--....1 

31.1. 
2 

0%) ____ ... 



A. Lisa Barker 
Senior Assistant County Attorney 
Hanover County 
Post Office Box 470 
Hanover, Virginia 23069 

Co~ De:::{ I)/, • _ . .,.k_ A ail~ 
' ~~~ 

Charles J. McCal ' 
S 104 W. Village Green Drive, Suite 1 OS 
Midlothian, Virginia 23112-4851 
Counsel for Intervenors 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF HANOVER COUNTY 

HUBERT C. MENTZ 
and 
PAMELA M. MENTZ 1 

Plaintiffs, 

v. ·case Number 425-94 

COUNTY OF HANOVER 1 

DAVID AUERBACH 
and 

Defendants, 

SUSAN C. ORTMANN, 

Intervenors. 

INTERVENORS' EXCEPTIONS TO FINAL DECREE 

1. The language in the Deed is clear and unambiguous and the 
court erred in ruling that Plaintiffs have the right to 
access the 122.5 acres through Parcel B and not limiting 
Plaintiffs' access only to and from Parcel B and Route 
606. 

2. .The Deed and the Plat are clear and unambiguous and the 
and the court erred when it allowed the introduction of 
extrinsic and parol evidence and considered same in 
rendering its decision prior to rendering an independent. 
decision that the Deed and Plat were ambiguous. 

3. Plaintiffs' Cross Motion for Summary Judgment were not 
timely and properly noticed for oral argument and the 
court erred in not delaying argument of Plaintiffs Cross 
Motion for Summary Judgment and causing the Intervenors 
to orally argue without adequate preparation time. 

4. The court erred by not making available additional time 
for oral argument prior to issuing its decision. 

31.3 



• 

5. The Court erred by not including a finding of fact with 
its decision thereby preventing the Intervenors from 
determining the basis of the decision • 

.. 
6. The court erred in allowing Plaintiffs' Memorandum in 

Response to Intervenors' Motion for Partial Summary 
Judgment to be improperly combined with Plaintiffs' 
Memorandum in Support of Plaintiffs' Cross Motion for 
Summary Judgment. Intervenors were unable to determine 
which material related to which of Plaintiffs' arguments. 

7. The court erred in considering Plaintiffs' Memorandum in 
Response to Intervenors' Motion for Partial Summary 
Judgment and Plaintiffs' Memorandum in Support of 
Plaintiffs' Cross Motion for Summary Judgment which 
contained inadmissible and improper material, that is, 
extrinsic and parol material. 

8. The Court erred in hearing oral argument and considering 
Plaintiffs' pleadings which contained inadmissible and 
extrinsic and parol evidence, most of which predated 
recordation of the Deed and Plat, both central to this 
case, without first rendering a decision whether the Deed 
and Plat were ambiguous. 

9. The Intervenors specifically reserve all objections and 
exceptions articulated to the court in hearings before 
the court and arguments contained in the pleadings, 
memoranda, oral arguments to the court and other 
documentation which are part of the record in this case • 

. 10. The decision is contrary to the law and evidence as 
enunciated to the court in the hearings before the court 
and arguments contained in the pleadings, memoranda, oral 
arguments to the court and other documentation which are 
part of the record in this case. 

{Y)t.BJ) 
Charles J. Me a , Esq. 
Attorney for Intervenors 
5104 w. Village Green Drive 
Suite 105 
Midlothian, Virginia 23112-4851 
(804) 744-0300 
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ASSIGNMENTS OF ERROR 

1. The language in the Deed is clear and unambiguous and the court erred in ruling 
that the Plaintiffs have the right to access the 122.5 acres through Parcel B and not 
limiting Plaintiffs' access only to and from Parcel B and Route 606. 

2. The Deed and the Plat are clear and unambiguous and the court erred when it 
allowed the introduction of extrinsic and parol evidence and considered same in rendering 
its decision prior to rendering an independent decision that the Deed and Plat were 
ambiguous. 

3. The Court erred by not including a fmding of fact with its decision thereby 
preventing the Intervenors from determining the basis of the decision. 

4. The court erred in allowing Plaintiffs' Memorandum in Response to Intervenors' 
Motion for Partial Summary Judgment to be improperly combined with Plaintiffs' 
Memorandum in Support of Plaintiffs' Cross Motion for Summary Judgment. Intervenors 
were unable to determine which material related to which of Plaintiffs' arguments. 

5. The court erred in considering Plaintiffs' Memorandum in Response to 
Intervenors' Motion for Partial Summary Judgment and Plaintiffs' Memorandum in 
Support of Plaintiffs' Cross Motion for Summary Judgment which contained inadmissible 
and improper material, that is, extrinsic and parol material. 

6. The Court erred in hearing oral argument and considering Plaintiffs' pleadings 
which contained inadmissible and extrinsic and parol evidence, most of which predated 
recordation of the Deed and Plat, both central to this case, without first rendering a 
decision whether the Deed and Plat were ambiguous. 
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