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VIRGINIA:
IN THE CIRCUIT COURT FOR ALBEMARLE COUNTY

RACQUEL RUFFIN
23039 Banks Road
Cape Charles, Virginia 23310
PLAINTIFF

vs

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC
SERVE RESIDENT AGENT:
BEVERLY L. CRUMP
11 South 12th Street
PO Box 1463
Richmond, Virginia 23212
Defendant
and
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JOYCE SHEARS
SERVE AT:
FARMER JACK FOOD MARKET
85 South Carlton Street
Harrisonburg, Virginia
Defendant
and

ANGELA. BREWER
SERVE AT:
FARMER JACK FOOD MARKET
85 South Carlton Street
Harrisonburg, Virginia
Defendant
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MOTION FOR JUDGMENT
COMES NOW the Plaintiff, Racquel Ruffin, by and through counsel, who
respectfully represents the following:

1.

Plaintiff, Racquel Ruffin (hereinafter referred to as "Plaintiff''), is and was

at all times relevant to this action a resident of the Commonwealth of Virginia. At
all times relevant to this action, Plaintiff was a permanent resident of the County
of Northampton, but was a student at James Madison University in Harrisonburg,

Virginia, and resided in the City of Harrisonburg.
2.

Defendant Super Fresh Food Markets of Virginia, Inc. (hereinafter, "Super

Fresh'1, is, and was at all times relevant to this action, a corporation organized
and existing under the laws of the State of Delaware, and conducting substantial
business in various places throughout the Commonwealth of Virginia, including,
but not limited to, the City of Harrisonburg and Albemarle County.
3.

Defendant Joyce Shears (hereinafter, "Defendant Shears"), is, and was at

all times relevant to this action, an individual resident of the Commonwealth of
Virginia. At all times relevant to the actions alleged in this Motion for Judgement,
Defendant Shears was employed by Super Fresh and was acting manager in the
Super Fresh Food Market owned and operated by the Defendant Super Fresh at
85 South Carlton Street, Harrisonburg, Virginia (hereinafter, "the Harrisonburg
Super Fresh''). In performing the actions alleged in this Motion for Judgment,
Defendant Shears was acting on behalf of Super Fresh and within the course
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and scope of their agency, employment, service and authority, both express and
implied.
4.

Defendant Angela Brewer (hereinafter, "Defendant Brewer"), is, and was

at all times relevant to this action, an individual resident of the Commonwealth of
Virginia. At all times relevant to the actions alleged in this Motion for Judgement,
Defendant Brewer was employed by Super Fresh and was a cashier in the
Harrisonburg Super Fresh. In performing the actions alleged in this Motion for
Judgement, Defendant Brewer was acting on behalf of Super Fresh and within
the course and scope of their agency, employment, service and authority, both
express and implied.

COUNT I

ASSAULT AND BATTERY
5.

At or about 9:00p.m. on March 8, 1998, Plaintiff entered the Harrisonburg

Super Fresh to purchase several items. At that time, Defendant Brewer was
employed by Super Fresh and was a cashier in the Harrisonburg Super Fresh,
and Defendant Shears was employed by Super Fresh and acting as manager of
the Harrisonburg Super Fresh.
6.

On Plaintiff's March 8 visit to the Harrisonburg Super Fresh, she selected

the items she wished to purchase and proceeded to the check-out aisle to pay for
the items. Defendant Brewer approached Plaintiff while she was in the check-out
aisle, and, without any probable cause to suspect Plaintiff of any crime, accused
Plaintiff of shoplifting and requested permission to search the Plaintiff. Upon
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information and belief, Defendant Brewer approached Plaintiff with the
permission and acquiescence of Defendant Shears, the acting manager at the
time of the incident. The Plaintiff neither granted nor denied permission to
Defendant Brewer to search her, but she did not attempt to resist Defendant
Brewer's efforts to search.
7.

Defendant Brewer assaulted and battered Plaintiff while she was in the

check-out aisle by offensively, and without permission, patting down the full
length of Plaintiff's body, including her breasts, abdomen, and thighs.

8.

Upon information and belief, Defendant Shears, as acting manager at the

Harrisonburg Super Fresh, aided and encouraged the assault and battery
committed by Defendant Brewer upon the Plaintiff.

9.

Defendant Brewer's and Defendant Shears actions in detaining Pl~intiff

and committing assault and battery on her, which actions were taken on behalf of
their employer, Super Fresh, were willful, wanton, unreasonable and excessive.

10.

As a result of the assault and battery committed on Plaintiff by Defendant

Brewer, Defendant Shears, and Super Fresh, Plaintiff suffered extreme
humiliation, shame, embarrassment, and mortification.

COUNT II
SLANDER
11.

While the Plaintiff was in the check-out aisle at the Harrisonburg Super

Fresh, Defendant Brewer verbally and expressly, in the presence of at least three
(3) other individual customers in line behind Plaintiff and one (1) other Super
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Fresh employee, falsely and without probable cause accused Plaintiff of
committing the crime of larceny.
12.

The Plaintiff did not commit the crime of larceny at the Harrisonburg Super

Fresh or at any other place or time, nor did she attempt to shoplift any item from
the Harrisonburg Super Fresh or from any other retail establishment.
13.

Upon information and belief, Defendant Shears, as acting manager at the

Harrisonburg Super Fresh, aided and encouraged the slander committed by
Defendant Brewer upon the Plaintiff.
14.

Defendant Brewer's and Defendant Shear's actions in slandering Plaintiff,

which actions were taken on behalf of their employer, Super Fresh, did harm the
Plaintiffs reputation.
15.

The slanderous statement made by Defendant Brewer and encouraged

and abetted by Defendant Shears, on behalf of their employer Super Fresh, was
made willfully, wantonly, unreasonably and excessively.

WHEREFORE, the Plaintiff respectfully requests compensatory damages
in the amount of One Hundred and Fifty Thousand Dollars ($150,000) for the
assault and battery and slander of her good reputation; and punitive damages in
the amount of Three Hundred and Fifty Thousand Dollars ($350,000) for the
willful, wanton, reckless, unreasonable and excessive actions on the part of the
Defendants Super Fresh Food Markets of Virginia, Inc., Joyce Shears and
Angela Brewer, in connection with the assault and battery and slander committed

5
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against Plaintiff, and that the Plaintiff have such further relief as may be deemed
appropriate.

Respectfully submitted,

RACQUEL RUFFIN

By~J.~
DEBORAH S. sAMLEY
Deborah S. Samley
VSB#41868
1762 Timbervvood Boulevard
#264
Charlottesville, VA 22911
(804) 978-4304
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V I R G I N I A:
IN THE CIRCUIT COURT FOR ALBEMARLE COUNTY
RACQUEL RUFFIN,

v.

-_

i

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS,
and
ANGELA BREWER,

-

I!t:.Loo:l
' ll

CL 98-7532

Case No.:

,

,., ....

Plaintiff,

~....

Defendants.

GROUNDS OF DEFENSE
COME NOW the defendants, Super Fresh Food Markets of Virginia,
Inc.,

Joyce Shears,

and Angela Brewer, by counsel,

and as their

answer to the plaintiff's Motion for Judgment filed against them
herein, state the following:
1.

The

defendants

are

without

sufficient

information

to

either admit or deny the allegations contained in Paragraph 1 of
plaintiff's Motion for Judgment, thereby denying same and demanding
strict proof thereof.
2.

The

defendant

admits

the

allegations

contained

in

Paragraph 2 of plaintiff's Motion for Judgment.
3.

The

defendant,

Joyce

Shears,

admits

resident of the Commonwealth of Virginia,

that

she

is

a

and that on or about

March 8, 1998, she was employed by Super Fresh and at the date and
time

of

the

alleged

incident,

was

acting within her scope

of

employment at the Super Fresh located at 85 South Carlton Street,
Harrisonburg, Virginia.
4.

The defendant, Angela Brewer, admits that at the alleged

date and time (March 8, 1998) she was employed by Super Fresh and
was working as a cashier at the Super Fresh located at 85 South

7

7

..

~

.

Carlton Street, Harrisonburg, Virginia, and at the time alleged by
the plaintiff

in Count

I

was acting within

the

scope

of

her

employment.
COUNT I
5.

The

defendants

admit

the

allegations

contained

in

Paragraph 5 of Count I of plaintiff's Motion for Judgment.
6.

The

defendants

deny

the

allegations

contained

in

Paragraph 6 of Count I of plaintiff's Motion for Judgment.
7.

The

defendants

Paragraphs 7, 8,

9,

deny

the

allegations

contained

in

and 10 of Count I of plaintiff's Motion for

Judgment.
8.

The defendants affirmatively assert that the plaintiff's

claim of assault and battery are barred by the applicable statute
granting a merchant immunity from civil liability based upon §1.8. 2105 of the Code of Virginia, 1950, as amended.
9.

The defendants affirmatively assert that the plaintiff

consented to any search of her person and said consent bars the
plaintiff's recovery against these defendants as a matter of law.
COUNT II
10.

The

defendants

deny

the

allegations

contained

in

Paragraph 11 of plaintiff's Motion for Judgment.
11.

The defendants are without

sufficient

information to

either admit or deny the allegations contained in Paragraph 12 of
plaintiff's Motion for Judgment, thereby denying same and demanding
strict proof thereof.
12.

The

defendants

deny

the

allegations

contained

in

Paragraphs 13, 14, and 15 of Count II of plaintiff's Motion for

8

Carlton Street, Harrisonburg, Virginia, and at the time alleged by
the

plaintiff

in Count

I

was

acting within

the

scope of

her

employment.
COUNT I
5.

The

defendants

admit

the

allegations

contained

in

Paragraph 5 of Count I of plaintiff's Motion for Judgment.
6.

The

defendants

deny

the

allegations

contained

in

Paragraph 6 of Count I of plaintiff's Motion for Judgment.
7.

The

defendants

deny

the

allegations

contained

in

Paragraphs 7, 8, 9, and 10 of Count I of plaintiff's Motion for
Judgment.
8.

The defendants affirmatively assert that the plaintiff's

claim of assault and battery are barred by the applicable statute
granting a merchant immunity from civil liability based upon §8. 0145 of the Code of Virginia, 1950, as amended.
9.

The defendants affirmatively assert that the plaintiff

consented to any search of her person and said consent bars the
plaintiff's recovery against these defendants as a matter of law.
COUNT II
10.

The

defendants

deny

the

allegations

contained

in

Paragraph 11 of plaintiff's Motion for Judgment.
11.

The defendants are without

sufficient

information to

either admit or deny the allegations contained in Paragraph 12 of
plaintiff's Motion for Judgment, thereby denying same and demanding
strict proof thereof.
12.

The

defendants

deny

the

allegations

contained

in

Paragraphs 13, 14, and 15 of Count II of plaintiff's Motion for

9
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Judgment.
13.

The defendants affirmatively assert that the plaintiff's

claim of slander asserted in Count II is barred by the applicable
statute, §18.2-105 of the Code of Virginia, 1950, as amended.
14.

The defendants affirmatively assert that any statements

made by either of the defendants were qualifiedly privileged and
that said statements being so qualifiedly privileged will bar the
plaintiff's recovery against them as a matter of law.
15.

The defendants affirmatively assert that defense of truth

to any alleged slander and that as such the plaintiff's claim is
barred.

the

16.

The defendants deny being indebted to the plaintiff in

sum

of

ONE

($150,000.00)

in

HUNDRED

FIFTY

THOUSAND

compensatory damages,

DOLLARS

AND

or THREE HUNDRED

N0/100
FlFTY

THOUSAND DOLLARS AND N0/100 ($350,000.00) in punitive damages or in
any sums whatsoever.
17.

The defendants reserve their right to enlarge or modify

their answer and Grounds of Defense at any time during these
proceedings.
18.

The defendants demand trial by jury with jury selected by

lot according to statute.
WHEREFORE,
Virginia,

Inc. ,

the

defendants,

Joyce

Shears,

Super

Fresh

and Angela

Food

Brewer,

Markets

of

by counsel,

respectfully move the Court to dismiss the plaintiff's Motion for
Judgment filed against them herein and that they be awarded all
costs and attorney's fees incurred in defense of this matter.
RESPECTFULLY SUBMITTED,

ID

10

SUPER FRESH FOOD MARKETS OF VIRGINIA,
INC., JOYCE SHEARS, and ANGELA BREWER
By Counsel

W. Cabell, Esquire
SC
FER & CABELL, P.C.
The Chesterman Place
100 West Franklin Street, Suite 200
Post Office Box 507
Richmond, Virginia 23218
(804) 648-0064

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
Grounds of Defense was mailed via U. S. Mail, postage prepaid, this

~

day of September, 1998, to th

1 of record set forth

below.

Deborah S. Samley, Esquire
1762 Timberwood Boulevard
#264
Charlottesville, Virginia 22911
Counsel for the Plaintiff

It
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V I R G I N I A:
IN THE CIRCUIT COURT FOR ALBEMARLE COUNTY
Plaintiff,

RACQUEL RUFFIN,

v.

Case No.:

CL 98-7532

0
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··"- .-1
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~
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to venue in this Court pursuant to §8.01-264 and 265 of the Code of
Virginia, 1950, as amended, and moves this Court to transfer venue
In support

thereof, the Defendants state as follows:
The plaintiff is not a

resident of Albemarle County,

Virginia.
2.

The two individual Defendants, Joyce Shears and Angela

Brewer, are not residents of Albemarle County, Virginia.
3.

The

location

that

the

incident

occurred

was

in

in Harrisonburg,

Virginia,

in this

Harrisonburg, Virginia.
4.

Proper venue

lies

case.
WHEREFORE,

the

Defendants,

Super

Fresh

Food

Markets

of

Virginia, Inc., Joyce Shears, and Angela Brewer, by counsel, move
this Court to transfer venue from Albemarle County to the City of
Harrisonburg, Virginia.
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Inc. , Joyce Shears and Angela Brewer, by counsel, and hereby object

1.

.

ww>-

co

COME NOW the Defendants, Super Fresh Food Markets of Virginia,

County to the City of Harrisonburg.

~

-:;~-,

(/)

MOTION TO TRANSFER VENUE

from Albemarle

:::

.,;.

~

Defendants.
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SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS,
and
ANGELA BREWER I

uJ
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SUPER FRESH FOOD MARKETS OF VIRGINIA,
INC., JOYCE SHEARS, and ANGELA BREWER
By Counsel
e w. Cabell, Esquire
SCHA FER & CABELL, P.C.
The Chesterman Place
100 West Franklin Street, Suite 200
Post Office Box 507 .
Richmond, Virginia 23218
(804) 648-0064

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing
Motion
prepaid,

to

Transfer

this

Venue

was

mailed

day of September,

via

U.
,

S.

Mail,

postage

to the counsel of

record set forth below.

Deborah S. Samley, Esquire
1762 Timberwood Boulevard
#264
Charlottesville, Virginia 22911
Counsel for the Plaintiff
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V I R G I N I A:
IN THE CIRCUIT COURT FOR ALBEMARLE COUNTY
RACQUEL RUFFIN,

Plaintiff,
Case No.:

v.

CL 98-7532

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS,
and
Defendants.

ANGELA BREWER I

ORDER

THIS DAY CAME the parties,

by counsel,

on the Motion to

Transfer Venue previously filed herein by the Defendants, and there
being agreement by the parties that proper venue lies in the City
of Harrisonburg; it is accordingly
ORDERED and DIRECTED that this action be transferred to the
Circuit Court for the City of Harrisonburg, Virginia.
ENTER: ) \ / 1"-.

ft&

e W. Cabell, Esquire
Sch ffer & Cabell, P.C.
P. 0. Box 507
Richmond, Virginia 23204-0507

Seen and Agreed To:

~ l~k~~ttt;e

1762 Timberwood Boulevard, #264
Charlottesville, Virginia 22911
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V I R G I N I A:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY
RACQUEL RUFFIN,
Plaintiff,

v.

Case No.:

fljeci' i~ the-cta~i,•s.o1~i;a

CL 99-11606

Rockingham County, Va.

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS,
and
ANGELA BREWER,

{

JUL 30 1999

.. ! .

V~
Defendants .

DeputyCfed<

. . . . . . . . ,.... ,'!"'"...

MOTION TO COMPEL

COME NOW the defendants, Super Fresh Food Markets of Virginia,
Inc., Joyce Shears, and Angela Brewer, by counsel, and respectfully
move this Court to enter an Order compelling the Plaintiff to
answer discovery requests which have been previously propounded
herein, and in support of their motion, state as follows:
1.

Defendants propounded Interrogatories and Request for

Production of Documents to the Plaintiff on November 4, 1998.

As

of the date of this Motion, the Defendants have yet to receive
answers to their discovery requests.
2.

Defendants will be materially prejudiced in their defense

of plaintiff's claim unless they receive plaintiff's responses to
their discovery requests, as is their right under Rules 4:8· and 4:9
of the Rules of the Supreme Court of Virginia.
WHEREFORE,

for

the

foregoing

reasons,

the

Defendants

respectfully move this Court for entry of an Order requiring the

15

Plaintiff to subJ?it answers to Defendant's Interrogatories and
Request for Production of Documents within seven {7) days of the
entry of an appropriate Order.

RESPECTFULLY SUBMITTED,
SUPER
FRESH
FOOD
MARKETS
VIRGINIA, INC. , JOYCE SHEARS,
ANGELA BREWER

OF
and

By Counsel

~~-~

~emple~ell, Esquire
SCHAFFER & CABELL, P.C.

The Chesterman Place
100 West Franklin Street, Suite 200
Post Office Box 507
Richmond, Virginia 23218
(804) 648-0064

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing
Motion to Compel was mailed via U. S. Mail, postage prepaid, this
day of July, 1999, to the counsel of record set forth below.

w8~q.

Deborah S. Samley, Esquire
1762 Tirnberwood Boulevard
#264
Charlottesville, Virginia 22911
Counsel for the Plaintiff
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VIRGIN I A:
IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE
Plaintiff,

RACQUEL RUFFIN

v.

Law No. CL99-11606

Fiied in the Clerk's Offic~
Rockingham Coun!'J, Va.

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS
and
ANGELA BREWER

r--Ncv 1 1)99
JU.,J?:~-::-~~
.,
,;? .•

~; ,.~~~,-::.?~)·~DepUty Clerk

Defendants.

DEFENDANTS' :MEMORANDUM OF LAW IN SUPPORT
OF ITS MOTION FOR SUMMARY JUDG:MENT
CO:ME NOW the defendants Super Fresh Food Markets ofVirginia, Inc. (referred to herein
as "Super Fresh"), and Joyce Shears and Angela Brewer, by counsel, and in support of their Motion
for Summary Judgment, state the following:
Statement of Facts

This action involves an incident which took place on March 8, 1998. The plaintiff entered
the defendants' grocery store wearing baggy sweat pants, a hat and an oversized jacket that she
borrowed from her brother. Upon entering the store, the plaintiff elected not to retrieve a shopping
cart or hand basket; according to the plaintiff, she just did not think about the need for one. The
plaintiff then began wandering from aisle to aisle in search of about four or five sundry items;
because she was not wearing her glasses, the plaintiff could not read the aisle boards to ascertain
where these items were stocked.
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Due to her appearance, the plaintiff raised the suspicions of Super Fresh personnel; she
looked generally disheveled, was wearing an oversized jacket and did not seem purposed in her
shopping. These suspicions were heightened when a long-time Super Fresh customer imparted to
management her belief that the plaintiff had shoplifted Rolaids. Acting on these suspicions, Super
Fresh employee Angela Brewer approached the plaintiff as she waited to pay for her groceries,
requesting permission to search her. Specifically, Ms. Brewer posed the question, "Can I search
you?" to the plaintiff and she did not respond. Ms. Brewer then searched the plaintiff's coat pockets
and patted her thighs and stomach. Satisfied, Ms. Brewer said, "Sorry" in a low-tone and walked
off. Further action was not initiated by Super Fresh. The plaintiff chose not to purchase the goods
she brought to the check-out counter, leaving the store instead.
Following the incident, both the plaintiff and her father contacted management at this
particular Super Fresh and at their corporate headquarters. The plaintiff claims that Super Fresh
management accused her of shoplifting Rolaids during these conversations; the plaintiff failed to
allege this claim in her Motion for Judgment however. As there are no material questions of fact at
issue in this case, the defendants bring this Motion for Summary Judgment, requesting that this
action be dismissed with prejudice.
Argument
Seeking to redress the "multi-billion dollar epidemic of shoplifting and recognizing that
police cannot be omnipresent", the Virginia State legislature statutorily immunized merchants who
detain patrons so long as they had probable cause to believe the person shoplifted on their premises.
F.B.C. Stores, Inc. v. Duncan, 214 Va. 246, 198 S.E.2d 595 (1973). Derogating from the common
law, Virginia Code Section 18.2-105 provides in pertinent part:
"A merchant, agent or employee of the merchant, who causes the arrest or detention of any
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person ... shall not be held civilly liable for ... slander... or assault or battery, provided that. ..
the merchant, agent or employee of the merchant, had at the time of such arrest or detention
probable cause to believe that the person had shoplifted or committed willful concealment
of goods or merchandise."
The courts interpret the scope of this "probable cause defense" expansively rather than restrictively.
Brandau v. J.C. Penney Co., 646 F.2d 128 (4th Cir. 1981). Merchants must only show that an
ordinarily prudent person would have acted as they did to fall within the bounds of this statutory
protective canopy. Tweedy v. J.C. Penney Co .. Inc., 216 Va. 596,221 S.E.2d 152, 155 (1976). In
this case, an ordinarily prudent person undoubtedly would have acted as the defendants did.

In this case, the plaintiff entered the defendants' premises wearing baggy sweat pants, an
oversized jacket belonging to her brother and a baseball hat. She neglected to pick-up a shopping
cart or hand-basket. She also failed to wear her glasses, meaning that she could not read the aisle
designations; as a result, she wandered aimlessly throughout the store looking for various random
items, stopping intermittently. Clearly, under such circumstances, the suspicions of an ordinarily
prudent man would have been raised. But these circumstances alone did not spur Super Fresh to act.
Super Fresh acted only upon learning that the plaintiff apparently had shoplifted Rolaids; a long time
customer related this infonnation to Super Fresh, purporting to have witnessed the act. This
information, coupled with the plaintiff's suspicious conduct generally, triggered the Super Fresh
response at issue here.
Surely, an ordinarily prudent person would have acted in conformity with the defendants'
conduct. The plaintiff could not have appeared more culpable. She was wearing an unzipped
oversized jacket with large pockets. She was wearing baggy sweat pants. She was not using a cart
or hand-basket; instead, she placed items between her arm and shoulder. She could not read the aisle
labeling and consequently was meandering through the store haphazardly. Chiefly though, a known

19

li

customer stated that she observed the plaintiff shoplifting. Under these circumstances, a similarly
situated and ordinarily prudent person unquestionably would have legitimate reason to believe the
plaintiff was attempting to steal goods. That is to say, these defendants had probable cause to
believe the plaintiff shoplifted. Hence, Ms. Brewer's brief fifteen to twenty second search was
warranted under Virginia Code Section 18.2-105.
In F.B.C. Stores. Inc. v. Duncan, the seminal case addressing and interpreting Virginia Code
Section 18.2-105, the defendant physically detained the plaintiff upon suspicion of shoplifting.
Specifically, the plaintiff was seen aimlessly walking throughout the defendant's store with a
cassette in hand, "looking around as ifto see if anyone was looking". ld. at 597. A security guard
tracked the plaintiff. He lost sight of the plaintiff for a brief time and when he regained view of him,
the plaintiff did not have the cassette in his hand. The guard then observed the plaintiff straightening
up his jacket, after which, the plaintiff effected a "hasty exit"; the guard seized him just outside the
store. Id.
After seizing the plaintiff outside of the store, the defendant's employees grabbed the
plaintiff's arm and dragged him past the check-out counters and to a private room. There, the
plaintiff was required to drop his pants and submit to being searched; while undressed, the door was
opened, exposing the plaintiff to patrons waiting in the check-out line. Held against his will, the
plaintiff was interrogated for more than fifteen minutes. Ultimately, it was discovered that the
plaintiff had not stolen anything and he was released. Id. at 597.
The plaintiff brought an action against the store, alleging defamation, assault and battery, and
intentional infliction of emotional distress. The trial court, over the defendant's objection, refused
to instruct the jury about the probable cause defense; the trial court ruled that the defense was not
applicable. The Supreme Court deemed the trial court's refusal to grant this instruction erroneous,
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reversing the plaintiff's judgment. That is, the Supreme Court found that the defendant's actions
were within the purview of Virginia Code Section 18.2-105. Certainly then, these defendants are
entitled to immunity under the probable cause defense as their conduct was much less egregious than
that of the defendant in Duncan.
As in Duncan, the plaintiff's activities here raised the suspicions of Super Fresh employees.
However, Super Fresh did not act solely on the mere appearance of impropriety. Rather, Super Fresh
approached the plaintiff only after receiving information from a long-time customer who claimed
to have witnessed the plaintiff shoplifting Rolaids. That is to say, despite her questionable
deportment, Super Fresh afforded the plaintiff the benefit of the doubt until receiving contrary
information. In the same vein, Super Fresh carried out its search more civilly than did the defendant

in Duncan. Ms. Brewer did not physically restrain the plaintiff; she merely requested permission
to search her. Assuming acquiescence when she did not respond, Ms. Brewer quickly searched the
plaintiff's pockets and patted down her thighs and stomach. Less than thirty seconds elapsed during
the entire episode. Clearly reasonable persons could not conclude then that Super Fresh exceeded
the authority impliedly conferred to it per Virginia Code Section 18.2-105.
Considering the facts and circumstances as a whole, no reasonable juror could fmd for the
plaintiff. Where the "evidence leaves no room for reasonable men to disagree", the probable cause
question is properly removed from the province of the jury. F.B.C. Stores, Inc. v. Duncan 108
S.E.2d at 599. As such, this case is ripe for summary judgment.
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Conclusion
For the reasons stated above, Super Fresh respectfully moves this Court to enter, pursuant
to Rule 3:18 of the Rules of the Supreme Court ofVirginia, summary judgment in its favor.

SUPER FRESH FOOD MARKETS
OF VIRGINIA,Inc., and JOYCE
SHEARS, and ANGELA BREWER
By Counsel

,cJ~~
TemP. W. Cabell, Esquire
SCID\FFER & CABELL, P.C.
The Chestennan Place
100 West Franklin Street, Suite 200
Post Office Box 507
Richmond, Virginia 23218
(804) 648-0064
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IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE

RACQUEL RUFFIN

Plaintiff,

v.

Law No. CL99-11606

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS
and
ANGELA BREWER
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Defend.atl~·.,...
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DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

CO:rviE NOW the defendants Super Fresh Food Markets of Virginia, Inc. (referred to herein
as "Super Fresh"), and Joyce Shears and Angela Brewer, by counsel, moving this court to grant
them summary judgment against the plaintiff. In support, these defendants state:
1. The plaintiff has sued the defendants for assault and batter, and slander allegedly resulting
from an incident that took place at the Super Fresh in Harrisonburg, Virginia on March 8, 1998,
around 9:00 p.m. After it had appeared the plaintiff might have shoplifted, Super Fresh employee
Angela Brewer approached the plaintiff and I asked if she "could search her"; the plaintiff did not
respond. Ms. Brewer then checked the plaintiff's coat pockets and patted down her thighs and
stomach. Satisfied that the plaintiff had not taken anything, Ms. Brewer whispered, "sorry" and
walked away.
2. The defendants contend that pursuant to Virginia Code Section 18.2-105, they are immune
from civil liability as a matter of law given the facts and circumstances at issue.
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3. As there are no issues of material fact in question, this case is ripe for summary judgment.

4. The defendants' arguments are more fully set forth in their accompanying Memorandum
of Law in support hereof.

WHEREFORE, these defendants respectfully request that this honorable court sustain their
Motion for Summary Judgment and accordingly dismiss this action with prejudice.

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and JOYCE SHEARS and
ANGELA BREWER
By Counsel

. Cabell, Esquire
FER & CABELL, P.C.
Chesterman Place, Suite 200
100 West Franklin Street
Richmond, Virginia 23218

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Motion for Summary
1e
ia U.S. Mail, postage prepaid, this
Judgment and Memorandum of Law in Support was
01'1 day of October, 1999, to the cotmsel of~ ord set
below.

Deborah S. Samley, Esquire
1762 Timberwood Boulevard #264
Charlottesville, Virginia 22911
Counsel for the Plaintiff
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VIRGINIA:
IN THE CIRCUIT COURT FC~ROCKINGHAM COUNTY

RACQUEL RUFFIN
Plaintiff
vs
SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC
Defendant
and
JOYCE SHEARS
Defendant
and
ANGELA BREWER
Defendant

)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO: CL99-11606

Plaintiff's Responses to Defendant's
Request for Admissions

Comes now the Plaintiff, Racquel Ruffin, by counsel, and provides the
following responses to the Defendant's requests for admissions:
1.
Admit that the only things Angela Brewer said to you prior to searching
your person as alleged in your Motion for Judgment was, "Can I search you?".

RESPONSE: Denied. While I only remember Ms. Brewer saying "Can
I search you," because I was in shock as a result of being
approached by her, Ms. Brewer stated in her deposition that before
she asked me if she could search me she also said something to the
effect of "Do you have anything on you that you are not purchasing
at this time?".
2.
Admit that you did not respond, either affirmatively or negatively, to Angela
Brewer's question, "Can I search you?n, which she posed to you prior to
searching your person as alleged in your Motion for Judgment.
RESPONSE: Admitted.

EXHIBIT
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3.
Admit that after searching your coat pockets and patting-down your thighs
and stomach, the only thing Angela Bre\Ner said to you was "sorry" in a mumbled
tone of voice.·
~~-

RESPONSE: Admitted.
4.
Admit that the allegations of slander contained in Count II of your Motion
for Judgment result solely from the words Ms. Brewer published (allegedly
encouraged and/or aided by Joyce Shears, the acting store manager) to you
during the course of the incident which occurred at the Harrisonburg Farmer
Jacks grocery store as alleged in your Motion for Judgment.

RESPONSE: Denied; the allegations of slander are based on Ms.
Brewer's words and actions during the course of the incident, and on
Ms. Shear's slanderous statements published to my father later in
the evening on March 8, 1998. Furthermore, vmen the incident
occurred it was at the Harrisonburg Super Fresh grocery store.
5.
Admit that you stated under oath in your deposition that the only things
Angela Bre'N8r said to you prior to searching your person as alleged in your
Motion for Judgement was, "Can I search you?".

RESPONSE: Objection; this request is duplicative of Request #1
above. Furthermore, the content of my deposition Is accurately
reflected In the transcript of the deposition, which speaks for itself.
6.
Admit that you stated under oath in your deposition that you did not
respond, either affirmatively or negatively, to Angela Brewer's question, "Can I
search you", which she posed to you prior to searching your person as alleged in
your Motion for Judgment.

RESPONSE: Objection; this request is duplicative of Request #2
above. Furthermore, the content of my deposition is accurately
reflected In the transcript of the deposition, vvhlch speaks for Itself.
7.
Admit that you stated under oath in your deposition that after searching
your coat pockets and patting-down your thighs and stomach, the only thing
Angela Brewer said to you was "sorry" in a mumbled tone of voice. ·

RESPONSE: Objection; this request is duplicative of Request #3
above. Furthermore, the content of my deposition is accurately
reflected in the transcript of the deposition, vvhich speaks for itself.
8.
Admit that you stated under oath in your deposition that the allegations of
slander contained in Count II of your Motion for Judgment result solely from the
vvords Ms. Brewer published (allegedly encouraged and/or aided by Joyce
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Shears, the acting store manager) to you during the course of the incident which
occurred at the Harrisonburg Farmer Jacks grocery store as alleged in your
~
Motion for Judgment.
RESPONSE: Objection; this request Is duplicative of Request #4
above. Furthermore, the content of my deposition is accurately
reflected in the transcript of the deposition, vvhich speaks for Itself.

9.
Admit that you have not pled defamation arising specifically from any
telephone conversations you may have had following the incident with Super
Fresh and/or Farmer Jacks management personnel.
RESPONSE: Admitted, that the defamation pled in my Motion for
Judgment Is not based on any phone calls I personally had vvith any
store management, as such statements to me, without publication to
a third party, are not defamatory. The defamation pled In my Motion
for Judgment, however, is based in part on the defamatory
statements made on the phone by Ms. Shears to my father, vvhlch
statements vvere also heard by my sister.

RACQUEL RUFFIN, the Plaintiff
By Counsel

.&d!4Wh l

,w l

I I<

Deborah S. Samltiy
Attorney-at-Law
VSB#41868
1664 Empress Place
Charlottesville, VA 22911
(804) 978-4304
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VIRGINIA: IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY
RACQUEL RUFFIN
Plaintiff

v.

AT LAW NO. CL99-11606

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC., ET AL
Defendant

LAW PRE-TRIAL ORDER
On November 1, 1999, Deborah

s.

Samley, Esquire appeared for

the Plaintiff, and Steven Buhr, Esquire appeared for the
Defendant.

It appears at this time that the issues to be tried

in this case are:
1.

Assault and battery.

2.

Slander.

3.

Damages.

Upon consideration whereof, it is ADJUDGED, ORDERED and
DECREED that:
1. Discovery. The parties shall complete discovery by
thirty (30) days prior to trial. All discovery requests shall be
filed in sufficient time to allow for responses under the Rules
of Court by that date. Counsel are encouraged to participate in
discovery conferences in order to minimize the filing of
unnecessary discovery motions. No discovery motion.should be
filed until counsel has discussed with the opposing counsel the
possibility of resolving the discovery matters in controversy.
The Court will not consider any motion concerni~g discovery
matters, unless the motion is accompanied by a signed statement
of counsel that a good faith effort has been made by counsel to
resolve ·the discovery matters in dispute. No provision of this
order supersedes the Rules of Court governing discovery.
2. Trial Date. This case is set for trial before a civil
venire on APRIL 21, 2000, at 9:00 AM. Further, the Motion for
Summary Judgment will be heard before the Court on FEBRUARY 7,
2000 AT 11:00 AM.
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3. Instructions. No~ later than twenty-one (21) days
before the date set for a Jury trial, counsel for the Plaintiff
shall file (with the presiding judge) and serve on opposing
counsel:
a. Draft of an issues instruction, ~' M.J.I. - Civil No.
3.000; 16.000; 24.040; 27.070; 37.000; 45.000
b. Draft of a findings instruction,
32.050; 36.080. M.J.I. - Civil No.

~'

No. 3.050; 3.060;

c. Reference by number any other instructions from va.
M.J.I. - Civil which will be offered.
d. Copy of any nonmodel instructions to be offered with
citation and copies of supporting authority.
If Counsel for the Defendant objects to Plaintiff's
instructions on substantive grounds, or intends to offer
additional instructions, Defendant's counsel shall file and serve
such objections and additional instructions as provided within
ten (10) days of receipt of the Plaintiff's instructions. Ten
(10) days after receipt of the Defendant's instructions, the
Plaintiff shall file such objections thereto as deemed advisable.
Counsel are not required to pre-file instructions on issues not
reasonably foreseeable (~, No. 2.190; 2.200; 2.210) or
instructions that disclose trial tactics (~, No. 2.030;
2.130). Plaintiff's instructions will be numbered in the lower
right corner, and Defendant's instructions will be lettered in
the lower right corner.
4. Expert Witnesses. Ninety (90) days before trial, the
Plaintiff shall provide to the Defendant in writing the name of
any expert witness {including the name of any party who will
offer expert testimony) upon which the Plaint~ff intends to rely
in its case in chief. Sixty (60) days before trial, the
Defendant shall provide to the Plaintiff in writing the name of
any expert witness {including the name of any party who will
offer expert testimony) upon which the Defendant intends to rely
in its case in chief. If not already provided pursuant to
discovery, for each expert identified, the parties shall state
the subject matter upon which the expert will testify, the
substance of the facts and opinions to which the expert is
expected to testify, and a summary of the grounds for each
opinion.
5. IME. If the Defendant exercises his right to a medical
examination of the Plaintiff pursuant to Supreme Court Rule
4:10, the examination shall take place at least ninety days prior
to trial, and the examining physician shall file his written
report of the examination with the Clerk and with each party at
least sixty (60) days prior to trial. The report shall set forth
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the findings of the physician, including results of all tests
made, his diagnosis and conclusions.
6. Exhibits. The Plaintiff shall file its exhibits.to be
used in its case-in-chief sixty (60) days before trial. Ten (10)
days after receipt of the Plaintiff's list of exhib~ts, the
Defendant shall file its exhibits to be used in its case-inchief. Any objections to the authenticity of exhibits submitted
by any party must be filed with the Clerk of the Court and with
the opposing party within ten (10) days of submission. Exhibits
filed and not objected to in writing within the time frame set
forth above will be deemed authentic at trial.
All exhibits submitted must be pre-marked with labels. If
the authenticity of any exhibit is objected to that objection
shall be specifically noted in writing, or the authenticity
objection shall be deemed waived. If a party has more than ten
exhibits, the exhibits are to be indexed, tabbed and collated in
some organized fashion.
7. Witnesses. Plaintiff shall file its list of witnesses
to be used in its case in chief and all character witnesses who
will be called in the case in chief or in rebuttal sixty (60)
days before trial. Ten (10) days after receipt of Plaintiff's.
witness list, the Defendant will file its list of witnesses to be
used in its case in chief and character witnesses to be used in
its case in chief or in rebuttal.
8. Motions. All Motions (including Motions In Limine)
shall be filed at least twenty-one (21) days prior. to trial and
shall be accompanied by a short Memorandum of Law in support of
the Motion containing citation of the authorities upon which the
movant relies. The opposing party shall file a response,
including a concise Memorandum of Law within ten (10) days after
service. Counsel shall send courtesy copies of their memoranda
and all major, non-Virginia authorities relied upon to the Judge
at the Rockingham County Circuit Courthouse, Harrisonburg,
Virginia 22801.
9. Motion to Strike. Counsel for the Defendant shall
prepare and file at the time at which a motion to strike the
evidence of the Plaintiff is made, a memorandum of authorities in
support of that motion on any ground which was reasonably
foreseeable in advance of trial. Copies of major authorities
relied upon shall be provided to the Court •

~~-?f

.10. Copies. The Clerk shall forward copies of this order to
Counsel of Record, who shall file such objections hereto as they
deem advisable within ten (10) days of their receipt of a copy of
this order.
·
ENTERED this

~day

of November, 1999.
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VIRGINIA:
IN TME CIRCUIT COURT FOR ROCKINGMAM COUNTY

RACQUEL RUFFIN
Plaintiff
vs
SUP-ER FRESH FOOD MARKETS
OF VIRGINIA, INC
Defendant
and
JOYCE SHEARS
Defendant
and
ANGELA BREWER
Defendant

)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO: CL99-.11606

PLAINTIFF'S OPPOSITION TO DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT
Comes now the Plaintiff, Racquel Ruffin, by counsel, and hereby files this
Opposition to the Motion for Summary Judgment filed by the Defendants, Super
Fresh Foods Markets of Virginia, Inc., (hereinafter, "Super Fresh'1, Joyce Shears
and Angela Brewer (hereinafter, collectively, "the Defendants"), and in support
thereof states as follows~

1. Numerous material facts in this case are in dispute. Thus, the
Defendant's Motion for Summary Judgement must be denied under Rule 3:18 of
the Rules of the Supreme Court of Virginia.
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2. Under applicable Virginia law, the issue of probable cause under
Section

18.2~105

of the Code of Virginia is one properly decided by a jury; thus,

Defendant's Motion for Summary Judgment should be denied.
3. The issue of whether the Defendants conduded the stop and search of
the Plaintiff in a willful, wanton, or otherwise unreasonable and excessive manner
is one to be decided by a jury. Thus, the Defendants' Motion for Summary
Judgment should be denied.
4. Much of the information set forth in the Defendant's Memorandum of
Law in Support of its Motion for Summary Judgment in the section entitled
"Statement of Facts" is a misstatement of the facts admitted by the parties in this
proceeding.
5. The arguments in support of the Plaintiff's Opposition to the Motion for
Summary Judgment, and her request for attorneys' fees, are more completely set
forth in the attached Memorandum of Law in Support of Opposition to
Defendant's Motion for Summary Judgment.
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WHEREFORE, the P-laintiff respectfully requests that this honorable court deny
the Defendants' Motion for Summary Judgment, and award the Plaintiff the costs
incurred in defending this frivolous and vexatious Motion, including a reasonable
attorneys' fee.

RACQUEL RUFFIN,
THE PLAINTIFF
By Counsel

~).k~

DEBORAH s.'SAMLEY
Attorney-at-Law
VSB#41868
1664 Empress Place
Charlottesville, VA 22911
(804) 978-4304

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true copy of the foregoing Opposition to
Defendants' Motion for Summary Judgment and Memorandum in Support of
Opposition to Motion for Summary Judgment were mailed, postage prepaid, this
day of November, 1999, to the following:

.30P'

Temple W. Cabell, Esquire
Schaffer & Cabell, P.C.
Chesterman Place, Suite 200
100 West Franklin Street
Richmond, VA 23218
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VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY

RACQUEL RUFFIN
Plaintiff
vs

)
)

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC
Defendant

and
JOYCE SHEARS
Defendant

and
ANGELA BREWER
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO: CL99..11606

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S OPPOSITION TO DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT
Comes now the

~laintiff,

Racquel Ruffin, by counsel, and in support of her Opposition to the

Motion for Summary Judgment filed by the Defendants, Super Fresh Foods Markets of Virginia, Inc.,
(hereinafter, .. Super Fresh"), Joyce Shears and Angela Brewer (hereinafter, collectively, "the
Defendants"), states as follows:

Statement of r;acts
On the evening of March 8, 1998, Ms. Ruffin entered the Harrisonburg grocery store owned by
Defendant Super Fresh. Ms. Ruffin was, at that time, a student at James Madison University. Ms.
Ruffin does not dispute that at the time she was wearing baggy sweatpants, a black hat and a large
coat. Nor does she dispute that she was unfamiliar with the store, and wandered around for a few
r:.•:~r]
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minutes trying to locate the items she wished to purchase.
..
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Ms. Ruffin also does not dispute that after she located the items she wished to purchase, she
went to the check-out line where she was stopped by Ms. Brewer who, in front of several other
individuals, accused Ms. Ruffin of shoplifting, and asked if she could search her. It is undisputed that
at no time did Ms. Brewer attempt to question Ms. Ruffin in private, out of the view of other shoppers
and store·employees. On the contrary, Ms. Brewer immediately slandered Ms. Ruffin by accusing her

of shoplifting, and then committed a battery on her by patting down Ms. Ruffin on her thighs,
abdomen and back without Ms. Ruffin's permission. After finding no store merchandise on Ms.
Ruffin's person, it is undisputed that Ms. Brewer mumbled "sorry" to Ms. Ruffin, and that Ms. Ruffin
ran out of the store, humiliated and outraged.
Many facts, however, stated by the Defendants in their ~~Memorandum in Support of Its (stet)
Motion for Summary Judgment" (hereinafter, "their Memorandum") are not only disputed by Ms.
Ruffin, but are also not supported by the evidence in this proceeding. In fact, the Defendants have
taken great liberties with the facts in their Memorandum. In some instances in their Memorandum, the
Defendants appear to have glossed over some relevant information in a way that is misleading. In
other instances, the Defendants have omitted from their Memorandum certain facts that are relevant
to this proceeding and that are in dispute.
One of the facts that have been "glossed over" by the Defendants appears on page 2 of their
Memorandum. The Defendants state that their suspicions of Ms. Ruffin "were heightened when a
long-time Super Fresh customer imparted to management her belief that the plaintiff had shoplifted
Rolaids... Although the Defendants did not specifically name "the long•time customer" in their
Memor~ndum,

that customer was presumably Angela Brewer. It appears that the Defendants may

have failed to name Ms. Brewer specifically as the long-time customer in their Memorandum because
of the unique role Ms. Brewer played in the incident that night. It is true that Ms. Brewer was in the

2

36

store that night as a customer. She was, however, also a Super Fresh employee, and had been for
approximately five weeks prior to the night of the incident, but she was not \VOrking that night. The
Defendants in their Memorandum correctly state that "Super Fresh employee Angela Brewer
approached the plaintiff as she waited to pay for her groceries, requesting permission to search her."
The Defendants' Statement of Facts does not make clear that it was, Ms. Brewer, a customer in the

store at the time, who, with the manager's approval, approached Ms. Ruffin, accused her of
shoplifting, and searched her while Ms. Ruffin waited in the check-out line. In addition, the
Defendants also fail to note in their Memorandum that it was not necessary for an off..duty employee
to stop and search Ms. Ruffin. Mr. Roy Rexroad, the maintenance worker who served as the store's
"security" was VIIOrking that night and, in fact, vvas called to the front of the store as Ms. Brewer
approached Ms. Ruffin, but he merely stood off to the side and watched the incident. The
Defendants' Memorandum glosses over these important facts, and thus is misleading.
The Defendants omit several other important facts in their Statement of Facts. Specifically, the
Defendants fail to note that there is a dispute about whether the Defendant in fact took any item from
Super Fresh that night. Ms. Ruffin vehemently contends that she never took any item from Super
Fresh, and in fact has never stolen anything in her life. The Defendants contend, however, that Ms.
Ruffin did in fad take an item out of the store that night without paying for it, and that Ms. Brewer
personally witnessed Ms. Ruffin placing the item in her shirt. There are, ho\Never, inconsistencies in
the Defendants' statements with regard to that item. In their Memorandum the Defendants state that
Ms. RUffin stole a r-oll ef Rolaids. Consistent with that statement Is the faet that When Ms. Ruffin and
her father separately telephoned the Super Fresh store several hours after the incident occurred, the
Super Fresh manager told the,m that Ms. Ruffin was seen stealing a roll of Rolaids. More recently,
however, Ms. Brewer claims she saw Ms. Ruffin place a rectangular-shaped box, approximately eight
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inches long, three or four inches wide and one and one-.half inch deep down her shirt. Such a box is
obviously not a roll of Rolaids. As will be seen in the argument below, these facts are relevant to the
issue of whether the Defendants had probable cause to stop and search Ms. Ruffin.
Similarly, the Defendants' Memorandum omits the fact that, while Ms. Brewer claims she saw
Ms. Ruffin place an 8" X 4" X 1~112" box down her shirt, Ms. Brewer patted down Ms. Ruffin, without
her permission, around her thighs, in her coat pockets, on her stomach and on her back. Finally, the
Defendants' Statement of Facts also omits the fact that they have a corporate policy pertaining to
shoplifting. That policy provides:
Shoplifting

2. Under no circumstances approach or confront customer whom you suspect.

Always let experienced personnel (management or security) handle a shoplifting
incident.

There is a dispute between the parties as to whether that policy was followed in this case.
As the following argument illustrates in greater detail, the Defendants' Motion for Summary
Judgment is based on a misstatement of the material facts, many of which are in dispute in this
proceeding. When Virginia law is applied to these facts it becomes clear that the Defendants' Motion
should be denied.

Argument
I.

THE LEGAL STANDARD TO BE APPLIED TO DEFENDANTS' MOTION
It is a basic tenet of Virginia law that "Summary judgment shall not be entered if any material

fact is genuinely in dispute. n Rule 3:18 of the Rules of Supreme Court of Virginia. It is also well
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established that in considering a motion for summary judgment a court must adopt any inferences
from facts most favorable to the nonmoving party, in this case, Ms. Ruffin. Carson ex. rei. Meredith v.
LeBlanc, 245 Va. 135, 427 S.E. 2d 189 (1993).
Furthermore, the Defendants' Motion for Summary Judgment appears to be based solely on
their claim that Section 18.2•1 05 of the Virginia Code affords the Defendants protection from civil
liability in tf1is proceeding. That Section provides a merchant limited immunity from civil liability under
certain circumstances when it detains and searches a customer suspected of shoplifting. The
Virginia courts, however, have held that that immunity is not absolute. First, under the express words

of Section 18.2·105, the merchant must have probable cause to stop the customer. Lack of probable
cause to make the stop will cause the merchant to lose the immunity afforded by that Section.
Secondly, it has been held that a merchant will also Jose the immunity granted by Section 18.2•105
when it commits the torts "in a willful, wanton or otherwise unreasonable or excessive manner. n Jyjy
v. Giant of Marvland, 254 Va. 235 (1997).
Finally, in their Memorandum, the Defendants rely heavily on F.B.C. Stores. Inc. v. Duncan,
214 Va. 246, 198 S.E. 2d 595 (1973) for the proposition that where the "evidence leaves no room for
reasonable men to disagree" the issue of probable cause under Section 18.2·105 should be taken
a\Nay from the jury. The Defendants' Memorandum, however, is somewhat misleading in that the
court in Duncan stressed that the issue of probable cause under the immunity statute generally "will
be a question of fact properly within the province of the jury.~~ Duncan 214 Va. at 251.
In the present case, when one reviews both the undisputed facts and the disputed facts in the
light most favorable to Ms. Ruffin, it is clear that the issue of whether the Defendants had probable
cause to stop and search Ms. Ruffin, and whether that search was conducted in a reasonable
manner, are ones properly decided by the jury. In fact, as the following section of this Memorandum
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illustrates, a reasonable person very easily could conclude that the Defendants had no probable
cause to make the stop, and that the search was conducted willfully, wantonly, unreasonably and
excessively. Thus, summary judgment is not appropriate in this case.

II.

RELEVANT FACTS OF THE PRESENT CASE DICTATE A DENIAL OF DEFENDANTS'
MOTION
One of the most crucial facts in dispute in this matter is whether or not Ms. Ruffin in fact placed

any item down her shirt. Although the immunity granted by Section 18.2a105 is not tied to whether or
not the customer actually took an item, here this fact is relevant because Defendants rely on Ms.
Brewer's alleged observations to provide the probable cause required to detain and search Ms.
Ruffin. If, in fact, Ms. Brewer did not actually see Ms. Ruffin place an item down her shirt, the only
basis the Defendants had for stopping and searching Ms. Ruffin vvas her appearance and the fact that
she wandered around the store for a few minutes trying to find the items she wished to purchase.
Certainly many people enter a grocery store in the late winter wearing baggy sweatpants and a large
coat, and this vvould not provide the store with probable cause to search the individual. In addition,
many people wander around a grcx:ery store looking for items and are not stopped and searched for
shoplifting. In fact, one of the witnesses provided by the Defendants, Harry B. Morris, stated that
after he picked up the item he wished to purchase at Super Fresh that night he vvandered around the
store looking at various items but not for any particular item. Mr. Morris, however, was not stopped,
searched and accused of shoplifting. Thus, the undisputed facts in this case - concerning Ms.
Ruffin's appearance and the fact that she wandered around for a brief time looking .for items - do not
constitute the probable cause the Defendants needed to stop her.
In their Memorandum, the Defendants try to buttress their claim that they had probable cause
to stop Ms. Ruffin with the statement that a "long-time customer" saw Ms. Ruffin take a roll of Rolaids.

6
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These facts are clearly in dispute. Although on the night of the incident the Super Fresh manager,
defendant Joyce Shears, told Ms. Ruffin and her father that a long-time customer saw Ms. Ruffin take
a roll of Rolaids, the Defendants have, over time, changed their stories. For example, Ms. Brewer,
the apparent "long-time customer" to which the Defendants refer in their Memorandum, now claims to
have seen Ms. Ruffin place a rectangular box, 8" X 4" X 1-1/2" in her shirt. Clearly, this is not a roll of
Rolaids. From these facts, a reasonable person can conclude that the Defendants are fabricating this
information to provide them with the probable cause that would afford them immunity under Section

18.2..105. Thus, under Rule 3:18 of the Rules of the Supreme Court of Virginia, and F.B.C. Stores.
Inc. v. Duncan, 214 Va. 246, 198 S.E. 2d 595 (1973), it is clear that there are disputed relevant facts
in this case and the issue of whether the Defendants had probable cause to stop and search Ms.
Ruffin is one properly decided by a jury.
Furthermore, the court in Jurv v. Giant of Maryland, 254 Va. 235 (1997) held that a
merchant will also lose the immunity granted by Section 18.2•105 when it commits torts, such as
slander and battery, "in a willful, wanton or otherwise unreasonable or excessive manner."
Substantial evidence exists in the present proceeding from which a jury of reasonable individuals
could conclude that the Defendants acted in a "willful, wanton or otherwise unreasonable or
excessive manner" when they stopped Ms. Ruffin, slandered her and committed a battery against
her. It is undisputed that Ms. Brewer, at the time she stopped Ms. Ruffin and searched her, was not
working; she was a customer in the store. Moreover, there was at least one Super Fresh employee
vvorking at the time who could have approached Ms. Ruffin - Mr. Rexroad. In fact, the manager on
duty at the time called Mr. Rexroad to the front of the store when it was decided that the Defendants
wanted to detain and search Ms. Ruffin, but Mr. Rexroad stood off to the side and had no contact with
Ms. Ruffin. Instead, the manager, Ms. Shears, instructed an off•duty employee, with no experience in

7
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stopping shoplifters, and who was employed by the store for a period of only five weeks, to detain and
search Ms. Ruffin. A jury comprised of reasonable individuals could conclude that such action
constitutes a willful, wanton or otherwise unreasonable and excessive manner in which to conduct the
stop and search.
In addition, it is undisputed that Ms. Brewer made no attempt to take Ms. Ruffin to a more
private area in which to question her or search her for the item. In fact, upon approaching Ms. Ruffin,
Ms. Brewer immediately confronted her, accused her of taking an item, asked for permission to
search Ms. Ruffin, and, without receiving such permission, proceeded to touch Ms. Ruffin on the
stomach, thighs, and back--- all allegedly searching for an 8" X 4" X 1a1/2" box Ms. Ruffin supposedly
placed down her shirt. Undoubtedly, a jury of reasonable people could find that the Defendants'
detention and search of Ms. Ruffin vvas not supported by probable cause and then was conducted in
a willful, wanton, and otherwise unreasonable and excessive manner. Buttressing this claim is the
fad that, in Ms. Ruffin's view, the Defendants did not follow their own policies with respect to
shoplifting. That policy provides:
Shoplifting

2. Under no circumstances approach or confront customer whom you suspect.

Always let experienced personnel (management or security) handle a shoplifting
incident.

Although the Defendants claim that a stop and search conduded by an off-duty employee, who was
vvorking for the store for a period of only five weeks and who had never stopped any suspected
shoplifters before, was an "experienced personnel (management or security)" and, therefore,
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complied with the terms of the store's shoplifting policy, A jury may decide this disputed fact
differently. Thus, this issue is not, by any stretch of the imagination, one appropriate for summary
judgment.

conclusion
It is apparent that this case is rife with disputed material facts. Upon examination of those
facts, in a light most favorable to the nonmoving party, it is abundantly clear that the Defendants'
Motion for Summary Judgment must be denied.
In addition, given the numerous examples in which the Defendants' Motion and Memorandum
gloss over and omit relevant facts, and the fact that the Plaintiff was required to respond to such a
patently frivolous Motion, the Plaintiff respectfully requests that she be awarded the costs incurred in
responding to this Motion, including a reasonable attorneys' fee.

RACQUEL RUF-I=IN,
THE PLAINTIFF
By Counsel

~ 1. krrxffirr

DEBORAH S. S~(EY

Attorney-at-Law
VSB#41868
1664 Empress Place
Charlottesville, VA 22911

(804) 978~304
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE

Plaintiff,

RACQUEL RUFFIN

Law No. CL99-11606

v.

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS
and
ANGELA BREWER

..

Defendants.

DEFENDANTS' REPLY TO PLAINTIFF'S BRIEF OPPOSING
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
COME NOW the defendants Super Fresh Food Markets of Virginia, Inc. (referred to herein
as "Super Fresh"), and Joyce Shears and Angela Brewer, by counsel, and in reply to the plaintiff's
brief in opposition to the defendant's Motion for Summary Judgment, states the following:
Reply Brief
The plaintiff accuses the defendant of misstating the record in its brief opposing the
Defendants' Motion for Summary Judgment. The defendants strongly rebuke these contentions. The
defendant merely pointed out the factual background which counsels summary judgment.
I.

The question of whether the plaintiff actually shoplifted Rolaids or any other goods
is inapposite here.

The plaintiff argues that a material question of fact remains as to whether the plaintiff
actually shoplifted Rolaids. Indeed, a material question of fact does still exist as to this issue. But
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this issue is moot. The question is not whether or not the plaintiff actually pilfered Rolaids. Rather,
the proper inquiry is whether the defendants had probable cause to suspect the plaintiffshoplifted

Rolaids or any other goods.
The plaintiff admits being dressed in baggy attire and to meandering in the Super Fresh in
an ostensibly aimless fashion. The plaintiff does not dispute that an off-duty Super Fresh employee
witnessed what she perceived as an act of thievery. Given these uncontroverted facts and the
Supreme Court's dictate that the probable cause exception be construed liberally, this court should
find as a matter of law that these defendants had probable cause to believe the plaintiff might have
shoplifted. Hence, the statute insulates them from civil liability regardless of whether or not the
plaintiff actually shoplifted.
II.

The defendant's touching of the plaintiff did not rise above that permitted by the
statute.

The plaintiff argues, without any established factual basis for doing so, that Ms. Brewer
violated Super Fresh store policy in approaching the plaintiff in line. This factual question is also
moot. Violation of store policy is not a violation of statute and does not in and of itself warrant a
fmding of negligence. The statute provides protection to merchants and their agents for the type of
conduct at issue here so long as the persons effecting the conduct possessed probable cause to
suspect shoplifting. Super Fresh discourages its non-supervisory employees from doing so in
furtherance of a policy designed to guard against frivolous actions like this one. But the mere fact
that its policy might have been violated in this instance does not countenance civil liability derived
therefrom.
Here, Ms. Brewer approached the plaintiff in line, posed the question, "Can I search you" and
then patted the plaintiff's stomach and thighs. The entire incident occurred in less than ten seconds.
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Under the standards espoused by the Virginia Supreme Court, reasonable persons could not conclude
that this conduct rose above that permitted by law.
The defmed body of law developed over time illustrates the type of conduct which exceeds
the immunity afforded by the statute. Many of the seminal cases are outlined and detailed in the
defendants' Memorandum ofLaw in support of its Motion for Summary Judgment. These cases
espouse a rigid standard to be employed in determining whether the authority conferred by the
statute has been breached. Essentially, only conduct which rivals police brutality and evinces an
absolute and inhumane disregard for the rights of the suspected shoplifter will give rise to civil
liability. The record is absent of any such conduct here. As such, reasonable persons could not fmd
the defendants liable in this action.
The defendants admit that sununary judgment is generally disfavored by the Supreme Court
as well as the local courts. However, this case clearly warrants its application. These defendants
have already incurred a great deal of costs and attorney's fees in defending an action that was not
meritoriously brought. Accordingly, the time is ripe to affix a tourniquet before further useless
blood is lost. The plaintiff's attorney cannot credibly advance a contrary argument.
WHEREFORE, these defendants respectfully request that this honorable court sustain their
Motion for Summary Judgment and accordingly dismiss this action with prejudice.

SUPER FRESH FOOD MARKETS OF VffiGINIA, INC.,
and JOYCE SHEARS and ANGELA BREWER
By Counsel

. Cabell, Esquire
FER & CABELL, P.C.
Chesterman Place, Suite 200
100 West Franklin Street
Richmond, Virginia 23218
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Defendant's Reply to the
Plaintiff's Brief Opposing Swnmary Judgment and Memorandwn ofLaw in Support was mailed via
U.S. Mail, postage prepaid, this _4.....;......_ day of December, 1999, to the counsel of record set forth

below.

Deborah S. Samley, Esquire
1762 Timberwood Boulevard #264
Charlottesville, Virginia 22911
CoWtsel for the Plaintiff
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VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY

RACQUEL RUFFIN
Plaintiff
vs

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC
Defendant
and
JOYCE SHEARS
Defendant

and
ANGELA BREWER
Defendant

)
)
)
)
)
)
)
)
)

CASE NO: CL99-11606

)
)
)
)
)
)
)
)

Plaintiffs Responses to Defendant•s
Request for Admissions
Comes now the Plaintiff, Racquel Ruffin, by counsel, and provides the
following responses to the Defendanfs requests for admissions:
1.
Admit that the only things Angela Brewer said to you prior to searching
your person as alleged in your Motion for Judgment was, "Can I search you?".

RESPONSE: Denied. While I only remember Ms. Brewer saying "Can
I search you, .. because I was in shock as a result of being
approached by her, Ms. Brewer stated in her deposition that before
she asked me if she could search me she also said something to the
effect of "Do you have anything on you that you are not purchasing
at this time?...
2.
Admit that you did not respond, either affirmatively or negatively, to Angela
Brewer's question, "Can I search you?", which she posed to you prior to
searching your person as alleged in your Motion for Judgment.

RESPONSE: Admitted.
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3.
Admit that after searching your coat pockets and patting-down your thighs
and stomach, the only thing Angela Bre'Ner said to you was "sorry" in a mumbled
tone of voice.

RESPONSE: Admitted.

4.

Admit that the allegations of slander contained in Count II of your Motion
for Judgment result solely from the vvords Ms. Brevver published (allegedly
encouraged and/or aided by Joyce Shears, the acting store manager) to you
during the course of the incident which occurred at the Harrisonburg Farmer
Jacks grocery store as alleged in your Motion for Judgment.

RESPONSE: Denied; the allegations of slander are based on Ms.
Brewer's YJOrds and actions during the course of the incident, and on
Ms. Shear's slanderous statements published to my father later in
the evening on March 8, 1998. Furthermore, when the incident
occurred it was at the Harrisonburg Super Fresh grocery store.
5.
Admit that you stated under oath in your deposition that the only things
Angela Bre'lt/8r said to you prior to searching your person as alleged in your
Motion for Judgement was, "Can I search you?".

RESPONSE: Objection; this request is duplicative of Request #1
above. Furthermore, the content of my deposition Is accurately
reflected in the transcript of the deposition, which speaks for itself.
6.
Admit that you stated under oath in your deposition that you did not
respond, either affirmatively or negatively, to Angela Brewer's question, "Can I
search you", which she posed to you prior to searching your person as alleged in
your Motion for Judgment.

RESPONSE: Objection; this request is duplicative of Request #2
above. Furthermore, the content of my deposition is accurately
reflected In the transcript of the deposition, which speaks for itself.
7.
Admit that you stated under oath in your deposition that after searching
your coat pockets and patting-down your thighs and stomach, the only thing
Angela Brewer said to you was "sorry'' in a mumbled tone of voice.

RESPONSE: Objection; this request is duplicative of Request #3
above. Furthermore, the content of my deposition Is accurately
reflected in the transcript of the deposition, which speaks for itself.
8.
Admit that you stated under oath in your deposition that the allegations of
slander contained in Count II of your Motion for Judgment result solely from the
v.ords Ms. Brewer published (allegedly encouraged and/or aided by Joyce
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Shears, the acting store manager) to you during the course of the incident which
occurred at the Harrisonburg Farmer Jacks grocery store as alleged in your
Motion for Judgment.
RESPONSE: Objection; this request is duplicative of Request #4
above. Furthermore, the content of my deposition is accurately
reflected in the transcript of the deposition, which speaks for·ltself.

9.
Admit that you have not pled defamation arising specifically from any
telephone oonversations you may have had following the incident with Super
Fresh and/or Farmer Jacks management personnel.
RESPONSE: Admitted, that the defamation pled In my Motion for
Judgment is not based on any phone calls I personally had with any
store management, as such statements to me, without publication to
a third party, are not defamatory. The defamation pled In my Motion
for Judgment, however, Is based In part on the defamatory
statements made on the phone by Ms. Shears to my father, vvhlch
statements were also heard by my sister.
RACQUEL RUFFIN, the Plaintiff

By Counsel

tili 1!4Wh l2aao,,t

Deborah S. Saml"y
Attorney-at-Law
VSB#41868
1664 Empress Place
Charlottesville, VA 22911
(804) 978-4304

CERTIFICATE OF SERVICE

r

I HEREBY CERTIFY that on this
day ofL~
1999,
the original foregoing Plaintiffs Response to Defendant's Request for Admissions
vvas sent by U.S. mail, postage prepaid, to Temple W. Cabell, Esquire, Schaffer
& Cabell, P.C., PO Box 507, Richmond, VA 23218-0507.
,

~j~~1
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VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY
RACQUEL RUFFIN
Plaintiff
vs
SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC, et al
Defendant

)
)
)
)
)
)
)
)

CASE NO: CL99-11606

PLAINTIFF'S LIST OF WITNESSES
Comes now the Plaintiff, Racquel Ruffin, by counsel, pursuant to the Law
Pre-trial Order entered in this matter on November 4, 1999, and hereby files this
list of witnesses the Plaintiff will call in its case in chief:

1.
2.
3.
4.

Racquel Ruffin
Anthony Ruffin
lrreka M. Ruffin
Robert Schlinez
Respectfully submitted,

Deborah S. Samley
Attorney-at-Law
VSB#41868
1664 Empress Place
Charlottesville, VA 22911
(804) 978-4304
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

/7 +h

day Of

~ , 2000. a true and accurate copy of the fOregoing Plaintiff'A
LiStOfWitriees was sent, via u.s. mall, postage prepaid, to the following:
Temple Cabell, Esq.
Schaffer & Cabell
P0Box507
Richmond, VA 23218

1 Ol21MM tb

2Aaa.fu;.

Deborah S. S~mfey
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VIRGINIA: IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY
RACQUEL RUFFIN,
Plaintiff
v.

At Law No: CL99-11606

SUPER FRESH FOOD MARKETS
OF VIRGINIA,
Defendant
and
JOYCE SHEARS,
Defendant
and
ANGELA BREWER,
Defendant
OPINION AND ORDER
This case is before this court on Defendants' motion for Summary Judgement.
The facts ofthis case are quite simple. On March 8, 1998, the Plaintiff, Racquet Ruffin
entered the Superfresh Grocery Store on Carlton Avenue in Harrisonburg wearing baggy
sweatpants, a hat and a large coat. As she wandered around the store, apparently
searching for various items, Plaintiff had neither a shopping cart nor a shopping basket,
instead she elected to carry the items in her hands and wedged between her arm and the
side of her body. As Plaintiff was shopping, Defendant, Angela Brewer, an off-duty
Superfresh cashier claims to have witnessed Plaintiff conceal an item under her shirt.
Upon witnessing this, Brewer approached the on-duty store manager, Defendant, Joyce
Shears and told her what she had seen. Shears told Brewer to follow Plaintiff and stop
her to see if she had, in fact, concealed something under her clothes. Brewer
subsequently approached Plaintiff as she stood in line at the checkout and asked her if she
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could search her. Plaintiff neither gave consent nor refused, so Brewer conducted a "pat
down" ofPiaintiffs clothing, feeling her "thighs, abdomen and back." Finding nothing,
Brewer mumbled "sorry" and walked away from Plaintiff. Plaintiff then put her items
down and ran out of the store.
Plaintiff has filed a motion for judgment alleging assault and battery and slander
on the part of the three defendants. Plaintiff claims that the act of searching her
constituted assault and battery and the statements made during this search and made
subsequently to her father constitute slander. Defendant has filed this Motion for
Summary Judgment, alleging that they are immune from this suit pursuant to Virginia
Code §18.2-105, which provides immunity to merchants who have detained a suspected
shoplifter, provided the merchant has "probable cause to believe that the person had
shoplifted or committed willful concealment of goods or merchandise." Va. Code §18.2105. Plaintiff claims that the issue of probable cause is one for the jury, Defendant
alleges that where reasonable men could not differ on whether or not there is probable
cause, the court may grant summary judgment.
Virginia's foremost case on this subject is F.B.C. Stores. Inc. v. Duncan, 214 Va.
246 (1973). In this case, the security guard at a store witnessed a man walking around
with a cassette tape; he appeared to be looking around to see if anyone was watching him.
Id. When the man disappeared from the security guard'~ view, and then reappeared, he
was no longer carrying the cassette tape. The guard then watched as the man looked at a
sleeping bag and then quickly exited the store. The guard stopped the man outside and
brought him back inside to question him. ld. The customer· sued the store for slanderous
or insulting words, false imprisonment, and assault and battery. In this case, the Virginia
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Supreme Court found that the trial court erred in refusing to give the jury an instruction
regarding the applicable code section. The Court further found that even though the
statute was applicable to the case that did not mean that the store was entitled to the
exception; it is not an absolute exception. Id at 251. In fact, the court stated that the
Defendant store is only entitled to the protection afforded by the statute if they prove that
they had probable cause for the restraint and detention. Id. Specifically, the Court stated
that in any such trial,
whether probable cause is proven will depend upon whether the
circumstances disclosed by the evidence were such as to justify
an ordinarily prudent person in acting as defendants acted here.
Unless the evidence leaves no room for reasonable men to disagree,
that will be a question of fact properly within the province of the jury.
Id. (emphasis added).
In the case at hand, summary judgment would only be proper if"the evidence
leaves no room for reasonable men to disagree. If the evidence leaves such room, then
the issue of probable cause is clearly a jury issue.." Furthermore, a trial court may not
enter summary judgment "if any material fact is genuinely in dispute." Ward v Ernst &
Young, 246 Va. 317 (1993) (citing Rule 3:18). Although the facts seem straightforward
enough, there is some disagreement as to what Defendant Bowers actually saw Plaintiff
do. Originally, it seems that the Plaintiff and her father were told that Bowers had seen
Plaintiff place a roll ofRolaids down her shirt, however in subsequent discussions,
Bowers stated that she saw Plaintiff place a "rectangular shaped box ..." that was 8" by
4" by 1 ~,down her shirt. This is clearly not a roll ofRolaids as earlier described.
Although the issue of what, if anything, the Plaintiff actually took is not relevant, the
credibility of the various defendants is relevant to whether or not a reasonable person

l
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would find that the Defendants had probable cause to stop Plaintiff. If the jury chooses to
believe Plaintiff, and disbelieve Defendant Bowers, then it is possible they might not find
probable cause. Because reasonable minds could differ on this issue, Summary Judgment
is not proper at this time, and Defendant's motion for such is denied.
The clerk ofthe court is ordered to send certified copies of this opinion
and order to Deborah S. Samley, esq., 1762 Timberwood Boulevard, #264
-(( -l)O

Charlottesville, Va. 22911, Counsel for Plaintiff and Temple W. Cabell, Esq, 100 West
Franklin Street, Suite 200, P.O. Box 507, Richmond, Va. 23218, Counsel for Defendants.

Dated: April 17, 2000
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INSTRUCTION NO.

You are

the

judges of

the

facts,

the

witnesses, and the weight of the evidence.
appearance

and

intelligence,
having

manner

of

the

witnesses

credibility of

You may consider the
on

the

their opportunity for knowing the

observed

the

things

about

the

which they

stand,

their

truth and for

testified,

their

interest in the outcome of the case, their bias, and, if any have
been shown, their prior inconsistent statements, or whether they
have knowingly testified untruthfully as to any material fact in
the case.
You may not arbitrarily disregard believable testimony of a
witness.
the

case,

However, after you have considered all the evidence in
then you may accept or discard all

or part of

the

testimony of a witness as you think proper.
You are entitled to use your common sense in judging any
testimony.

From these things and all the other circumstances of

the case, you may determine which witnesses are more believable and
weigh their testimony accordingly.

Virginia Model Jury Instructions, Civil Instruction No. 2.020
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INSTRUCTION NO.

The plaintiff called the defendant as an adverse witness.

The

plaintiff is bound by as much of the defendant's testimony given as
an

adverse

witness

as

is

clear,

logical,

reasonable

and

uncontradicted.
The plaintiff is not bound by any of the defendant's testimony
given as an adverse witness that conflicts with any of the other
evidence in the case.

Virginia Model Jury Instructions, Civil Instruction No. 2.030
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INSTRUCTION NO.

In considering the weight to be given to the testimony of an
expert witness, you should consider the basis for his opinion and
the manner by which he arrived at

it and whether all

of

the

material facts that he relied on have been proved.

Virginia Model Jury Instructions, Civil Instruction No. 2.040
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INSTRUCTION NO.

When one of the parties testifies unequivocally to facts
within his or her own knowledge, those statements of fact and the
necessary inferences from them are binding upon them.

They cannot

rely on other evidence in conflict with their own testimony to
strengthen their case.
However, you must consider their testimony as a whole, and you
must consider a statement made in one part of their testimony in
the light of any explanation or clarification made elsewhere in
their testimony.

Virginia Model Jury Instructions, Civil Instruction No. 2.060
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INSTRUCTION NO.

Any fact that may be proved by direct evidence may be proved
by circumstantial evidence; that is, you may draw all reasonable
and legitimate inferences and deductions from the evidence.

Virginia Model Jury Instructions, Civil Instruction No. 2.100
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INSTRUCTION NO.

During the trial evidence was introduced that a witness had
previously given testimony that was inconsistent with his or her
testimony at this trial.

The only purpose for which that evidence

was admitted was its bearing on the witness's credibility.

It is

not proof that what the witness may have said earlier is true.

Virginia Model Jury Instructions, Civil Instruction No. 2.130
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INSTRUCTION NO.

During the trial proof that a witness had been convicted of a
crime was admitted.

The only purpose for which that evidence was

admitted was its effect on her credibility as a witness.
You may not consider that evidence as proof of any other issue
in this lawsuit.

Virginia Model Jury Instructions, Civil Instruction No. 2.140
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INSTRUCTION NO.

The amount sued for and any amount mentioned by counsel in his
argument is not evidence in this case; you should not consider it
in arriving at the amount of your verdict, if any.

Virginia Model Jury Instructions, Civil Instruction No. 2.180
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INSTRUCTION NO.

You must not base your verdict in any way upon sympathy, bias,
guesswork or speculation.

Your verdict must be based solely upon

the evidence and instructions of the court.

Virginia Model Jury Instructions, Civil Instruction No. 2.220
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INSTRUCTION NO.

The plaintiff has the burden of proving by the greater weight
of the evidence that Angela Shull and Joyce Pennington were the
employees of Super Fresh Food Markets, that Angela Shull and Joyce
Pennington were negligent while acting within the scope of their
employment, and that this negligence proximately caused damage to
the plaintiff.

Virginia Model Jury Instructions, Civil Instruction No. 8.020
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INSTRUCTION NO.

An act is within the scope of employment if it is incidental

to the employer's business and is done to further the employer's
interest.

If an employee departs so far from her duties that her

acts are no longer for her employer's benefit, then her acts are
not within the scope of her employment.

Virginia Model

Ju~y

Instructions, Civil Instruction No. 8.040
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INSTRUCTION NO.

The burden is on the plaintiff to prove by the greater weight
of the evidence each item of damage she claims and to prove that
each item was caused by the defendant's negligence.

She is not

required to prove the exact amount of her damages, but she must
show sufficient facts and circumstances to permit you to make a
reasonable estimate of each item.

If the plaintiff fails to do so,

then she cannot recover for that item.

Virginia Model Jury Instructions, Civil Instruction No. 9.010
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INSTRUCTION NO.

If you find that the plaintiff is entitled to be compensated
for her damages, and if you further believe by the greater weight
of the evidence that the defendant acted with actual malice toward
the plaintiff or acted under circumstances amounting to a willful
and wanton disregard of the plaintiff's rights, then you may also
award punitive damages to the plaintiff to punish the defendant for
her actions and to serve as an example to prevent others from
acting in a similar way.
If you award punitive damages, you must state separately in
your verdict the amount you allow as compensatory damages and the
amount you allow as punitive damages.

Virginia Model Jury Instructions, Civil Instruction No. 9.080
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INSTRUCTION NO.

11

Actual

hatred,

malice 11

personal

is a

spite,

sinister or corrupt motive

ill will,

or a

desire

to

such as

injure

the

plaintiff.

Virginia Model Jury Instructions, Civil Instruction No. 9.090
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()

INSTRUCTION NO.

A battery is a touching, however slight, of another ·person in
a rude, insulting or angry way.

Virginia Model. Jury Instructions, Civil Instruction No. 36.000
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INSTRUCTION NO.

An assault is any threatening act that puts another

reasonable fear of physical injury.

per~on

in

[Words alone are never an

assault.]

Virginia Model Jury Instructions, Civil Instruction No. 36.010
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INSTRUCTION NO.

If you find your verdict in favor of the plaintiff, then in
determining the damages to which he is entitled, you may consider
any of the following you believe by the greater weight of the
evidence was caused by the assault [and battery] of the defendant:
(1)

all financial loss which is a result of the defendant's
injury to the plaintiff;

(2)

all physical injury the plaintiff suffered;

(3)

any shame, humiliation, embarrassment or indignity to his
feelings

that he suffered;

these do not need to be

claimed in detail and need no proof.
You may also consider in awarding compensatory damages the
insulting character of the injury,

the defendant's reason for

injuring the plaintiff, and any other circumstances which make the
act of the defendant appear more serious, if any of these things
are shown by the evidence.
Your verdict should be for such sum as will fairly and fully
compensate the plaintiff for the damages sustained as a result of
the assault [and battery] .

Virginia Model Jury Instructions, Civil Instruction No. 36.090
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INSTRUCTION NO.

Your verdict must be based on the facts as you find them and
on the law contained in all of these instructions.
The issues in this case are:

1.}

Did the defendant make the following statement:

2.}

If

she did,

was

it heard by someone other than the

plaintiff?
3.}

Is the statement about the plaintiff?

4.}

Is the statement defamatory?

5.}

Did the defendant make the statement with actual malice?

On these issues the plaintiff has the burden of proof.

6.)

Is the statement substantially true?

On this issue the defendant has the burden of proof.

7.)

If the plaintiff is entitled to recover,

what is the

amount of his damages?
On this issue the defendant has the burden of proof.

Your

decisions

on

these

issues

must

be

governed by

the

instructions that follow.
Virginia Model Jury Instructions, Civil Instructions No. 37.000
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INSTRUCTION NO.

---

Your verdict must be based on the facts as you find them and
on the law contained in all of these instructions.
The issues in this case are:
1. )

Did the defendant make the following statement:

2.)

If

he

did,

was

it

heard by someone

other

than

the

plaintiff?
3.)

Is the statement about the plaintiff?

4.)

Is the statement false?

5. )

Did the defendant know the statement to be false or,
believing the statement to be true,
lack

reasonable

grounds

for

such

did the defendant
belief

or

act

negligently in failing to ascertain the facts on which
the statement was based?
6.)

If the plaintiff is entitled to recover,

what is the

amount of his damages?
On these issues the plaintiff has the burden of proof.
Your

decisions

on

these

issues

must

be

governed

by

the

instructions that follow.

Virginia Model Jury Instructions, Civil Instruction No. 37.005
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INSTRUCTION NO. -----

The defendant claims that the alleged defamatory statement was
substantially
defamation.

true.

Truth

is

a

defense

to

an

action

If the statement was substantially true,

for

then the

plaintiff cannot prevail.

Virginia Model Jury Instructions, Civil Instruction No. 37.040
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INSTRUCTION NO. - - -

Under certain circumstances, a person has a limited privilege
to make a defamatory statement about another without being liable
for damages.
Under

the

circumstances

of

this

case,

the

defendant's

statement was privileged because he has an interest or duty in the
subject, and he made the statement to another person with a similar
interest or duty.

The defendant's statement is not protected,

however, if he abused the privilege.
A privilege is abused when the plaintiff proves by clear and
convincing evidence that:
1.)

the defendant knew the statement was false or made it
with reckless disregard of whether it was false or not;
or

2.}

the statement was deliberately made in such a way that it
was heard by persons having no interest or duty in the
subject of the statement; or

3.}

the statement was unnecessarily insulting; or

4.)

the language used was stronger or more violent than was
necessary under the circumstances; or

5.)

the statement was made because of hatred, ill will, or a
desire to hurt the plaintiff rather than as a fair
comment on the subject.

Virginia Model Jury Instructions, Civil Instruction No. 37.050
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INSTRUCTION NO. -----

If a merchant had probable cause to believe that a customer
had shoplifted or willfully concealed merchandise at the time he
caused the customer's arrest, then he is not liable.

Virginia Model Jury Instructions, Civil Instruction No.
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37.060

INSTRUCTION NO.

If

you

find

your

verdict

---

for

the

plaintiff,

then

in

determining the amount of damages to which he is entitled, you may
take into consideration all of the circumstances surrounding the
statement, the occasion on which it was made and the extent of its
publication, the nature and character of the insult, the probable
effect on those who heard the statement,

and its probable and

natural effect upon the plaintiff's personal feelings and upon his
standing in the community and in business.
Your verdict should be for an amount that will fully and
fairly compensate him for:
1.)

any loss or injury to his business;

2.)

any insult to him including any pain,

embarrassment,

humiliation, and mental suffering;
3.)

any injury to his reputation; and

4.)

any actual, out-of-pocket losses that were caused by the
statement.

Virginia Model Jury Instruction, Civil Instruction No. 37.100
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INSTRUCTION NO. -----

You have heard evidence of the circumstances of publication,
including the source of the information.

You may consider this in

mitigation of compensatory or punitive damages,

but you may not

consider it in mitigation of any out-of-pocket losses actually
incurred by the plaintiff.

Virginia Model Jury Instructions, Civil Instruction No. 37.120
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INSTRUCTION NO. - - -

You have heard evidence that the defendant

apologized or

offered to apologize to the plaintiff for the statement he made.
You may consider this evidence only in mitigation of damages.

Virginia Model Jury Instructions, Civil Instruction No. 37.130
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Virginia
District of Columbia
Maryland

April 19, 2000

The Honorable John J. McGrath, Jr.
Circuit Court for Rockingham County
Court Square
Harrisonburg, VA 22801
VIA FACSIMILE: (540) 564-3127

Re:

Ruffin v. Super Fresh Food Markets, Inc., et al ••
Case No. CL99-11606

Dear Judge McGrath:
Enclosed please find the Plaintiff's Objection to the Defendants' Proposed
Jury Instructions and Request for Sanction to be filed in the above-captioned
matter. As you know, this matter is scheduled for trial on Friday. April 21, 2000.
Sincerely,

~}!~

Deborah S. Samley
Enclosure

cc:

Temple W. Cabell, Esq.,
via facsimile (804) 648-5806
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VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY

RACQUEL RUFFIN
Plaintiff

vs
SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC
Defendant

and
JOYCE SHEARS
Defendant

and.
ANGELA BREWER
Defendant

)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO: CL99-11606

PLAINTIFF'S OBJECTION TO DEFENDANTS' PROPOSED
JURY INSTRUCTIONS AND
REQUEST FOR SANCTIONS

Comes now the Plaintiff, Racquet Ruffin, by counsel, and hereby files this

Objection to the Proposed Jury Instructions filed by the Defendants, Super Fresh
Foods Markets of Virginia, Inc., (hereinafter, "Super Fresh11) , Joyce Shears and

Angela Brewer (hereinafter, collectively, 11the Defendants'1. and in support
thereof states as follows:
1. By Order of this Court dated November 4, 1999 (hereinafter, the "Pre-

Trial Order), the Plaintiff was required to file her proposed jury instructions with
this Court and serve such proposed jury instructions on the Defendants no later
than 1\Nenty-one (21) days prior to trial. The Plaintiff complied with the Pre-Trial
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Order by filing her proposed jury instructions and serving them on counsel for the
Defendants on March 31, 2000.

2. The Pre-Trial Order also provided that "Defendant's counsel shall file
and serve such objections (to the Plaintiff's instructions) and additional

instructions as provided within ten (10) days of receipt of the Plaintiffs
instructions." Thus, the Defendants had until Monday, April10, 2000, to file and
serve such objections and new instructions with this Court and on the Plaintiff's
counsel.
3. Pursuant to the terms of the Pre-Trial Order, the Plaintiff was to have
ten ( 10) days from the date of receipt of Defendants' additional instructions in

which to object to such instructions.
4. The Defendants failed to comply with the April1 0, 2000, deadline for
their proposed jury instructions. Instead, the Defendants faxed to this Court and
to counsel for the Plaintiff twenty-eight (28) pages of proposed jury instructions

on Monday, April 17, 2000.
5. This matter is set for trial on Friday, April21, 2000, only four (4) days
after the Defendants filed their proposed jury instructions.
6. As a result of the Defendants' late filing on the eve of trial, the Plaintiff
is deprived of the ten (1 0) day period granted by the Pre-Trial Order in which to

review the proposed jury instructions and provide a meaningful opposition to the

substance of the proposed instructions.
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WHEREFORE, the Plaintiff respectfully requests that the proposed jury

instructions filed by the Defendants be excluded from consideration in this
matter.
In the alternative, if this Court should determine that, in an abundance of
fairness to the Defendants. it will consider the jury instructions proposed by the
Defendants, Plaintiff respectfully requests that sanctions be imposed on counsel
for Defendants and Plaintiff be awarded attorneys' fees in connection with having
to respond to the Defendants' voluminous proposed instructions on the eve of
trial.
Respectfully submitted.
RACQUEL RUFFIN,
THE PLAINTIFF
By Counsel

~JJ-tmtfJu

DEBORAHs:5 L 7
Attorney-at-Law
VSB#41868
1664 Empress Place
Charlottesville, VA 22911
(804) 978-4304

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing Plaintiffs
Objection to Defendants• Proposed Jury Instructions and Request for Sanctions
was sent via facsimile this 1 Q~ay of April, 2000, to the following:
Temple W. Cabell, Esquire
Schaffer & Cabell, P.C.
(804) 648-5806

&OJJw.a.O?

i_

Deborah S. Samley '
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Please deliver immediately to:
of:
Fax number:

(80419?8-4304

Samle~

Honorable John J. McGrath, Jr.
Rockingham County Circuit Court
15405643127

Voice number:
Fax received from:
of:

Deborah Samley
Law Office of Deborah Samley

Fax number:

(804)978-4304

Voice number:

(804)978-4304

Date:

4/19/00

Time:

11:36:55 AM

Number of Pages:

1

Subject:

Message:
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VIRGINIA:

IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY

RACQUEL RUFFIN,

)
)

Plaintiff

)

v.

)
)
)

SUPER FRESH FOOD MARKETS, et al,
Defendants

)
)

This is to certify that the following is a·
transcript of the trial held in the above styled case on
the 21st day of April, 2000, in the courtroom of the
Circuit Court of Rockingham County, at Harrisonburg,
Virginia, before the Honorable John J. McGrath, Jr.
The following was recorded by the undersigned and
is certified to be a true and correct transcript according
to the best of my knowledge and belief.
Given under my hand this 5th day of May, 2000,
at Harrisonburg, Virginia.

-.

Barbara Brown
Court Reporter

")
FOR THE PLAINTIFF:

DEBORAH S. SAMLEY, ESQUIRESS

FOR THE DEFENDANTS:

TEMPLE W. CABELL, ESQUIRE .

Reporting Service
57 South Main St., Ste. 608
Harrisonburg, Virginia 2280 I

90

TABLE OF CONTENTS

)

JURY SELECTION
OPENING STATEMENTS OF COUNSEL
WITNESS - RACQUEL RUFFIN SHREVES:
Direct Examination by Ms. Samley
Cross Examination by Mr. Cabell
Re-Direct Examination by Ms. Samley
Re-Cross Examination by Mr. Cabell
WITNESS - ANTHONY LEE RUFFIN:
Direct Examination by Ms. Samley
Cross Examination by Mr. Cabell
Re-Direct Examination by Ms. Samley
WITNESS - ERICA M. RUFFIN:
Direct Examination by Ms. Samley
Cross Examination by Mr. Cabell
MOTION TO STRIKE EVIDENCE
WITNESS - HARRY MORRIS:
Direct Examination by Mr. Cabell
Cross Examination by Ms. Samley
Re-Direct Examination by Mr. Cabell
WITNESS - ROY R. REXRODE:
Direct Examination by Mr. Cabell
Cross Examination by Ms. Samley
WITNESS - JOYCE L. PENNINGTON:
Direct Examination by Mr. Cabell
Cross Examination by Ms. Samley
WITNESS - ANGELA SHULL:
Direct Examination by Mr. Cabell
Cross Examination by Ms. Samley
Re-Direct Examination by Mr. Cabell
MOTIONS TO STRIKE
INSTRUCTION CONFERENCE
CLOSING ARGUMENT OF COUNSEL
JURY'S VERDICT
MOTION TO SET ASIDE VERDICT

-

14
31

31 47 61 63 -

47
61
63
64

64 75 -

75
79
79

80 87 90 -

87
89
96

3
15

97 - 101
101 - 117
117 - 118
119 - 126
126 - 135
135 - 143
143 - 147
147 - 153
153 - 162
163
164 - 185
185 - 211
211 - 240
241 - 243
243 - 247

Reporting Service
57 South Main St., Ste. 608
Harrisonburg, Virginia 22801

91

3.

COURT:

1
2

Today's case is Racquel Ruffin

versus Super Fresh Food Markets, Joyce Shears and Angela

3 Brewer.

Are counsel prepared?

4

MR.. CABELL:

Yes, Your Honor.

5

MS. SAMLEY:

Yes, Your Honor.

6

COURT:

All right.

Mr. Harper, have you

7 drawn a panel yet?
8

9 attendance.

CLERK:

Your Honor, we have twenty-three in

I have selected a panel of thirteen.

I am in

10 the process of putting them in alphabetical order.
11

COURT:

All right.

12

CLERK:

It will be easier for counsel.

Will

13 the following potential jurors as your name is called
14 please come forward and the bailiff will show you where to
15 be seated.

Brian Bass, Carole Burke, Ladonna Burns, David

16 Dalton, Wayne Heatwole, Joseph Hiney, Velda Hinkle.
17

MS. SAMLEY:

I'm sorry, can you repeat that

18 one?
19

CLERK:

20 the first page.

Velda Hinkle.

Carl Berkey.

21 of the first page.

The very last name on

That name starts at the top

Harvey Hoover, Meanda Obaugh, Michael

22 Plaugher, Danny Rohrer, David Schultz.
23

COURT:

All right.

Ladies and gentlemen,.

24 that's your panel of thirteen drawn from the larger panel.
25 Any objection to the selection of these jurors?

Reporting Sefvice
57 South Main Street, Suite 608
Harrisonburg, VA 22801
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4.

,

1

MR. CABELL:

No, Your Honor.

2

MS. SAMLEY:

No, Your Honor.

3

COURT:

All right.

5

CLERK:

Would each of the potential jurors

6 please stand.

And those behind the rail if you would stand

4

Please administer an

oath.

7 likewise.

Would each of you raise your right hand.

Do

8 each of you solemnly swear to give true answers to such
9 questions about to be propounded upon you by this Court?
10
11

(Affirmative Responses from Panel)
COURT:

I'd ask these jurors over here to

12 move over to that side, please, so I would have all the
13 jurors on one side.

Thank you.

Ladies and gentlemen of

14 the jury, my name is Judge McGrath.

I'm a circuit court

15 judge here in Rockingham County and the City of
16 Harrisonburg.

We are here today on a civil trial.

I have

17 a few questions I would like to ask of each of you to make
18 certain that all of you are qualified to serve on the jury.
19 Before doing so let me briefly introduce you to who the
20 participants in the trial today will be.
)

This is a suit

21 brought by Ms. Racquel Ruffin who is sitting here at
22 plaintiff's table with her attorney, Ms. Deborah
23 from Charlottesville, Virginia.

Sam~ey,

The defendants in this·

24 case are, one, a corporation, the Super Fresh Food Markets
25 of Virginia, Incorporated, and two of their employees,
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5.

1 Joyce Shears--and which one is that?
2 stand?

And Angela Brewer.

Would you please

And they are here with their

3 attorney, Mr. Temple Cabell of Schaffer & Cabell in

,

4

Richmond, Virginia.

This suit involves events that expired

5 on March 8th, 1998, and the plaintiff is charging the
6 defendants with assault and battering her and slander.
7 This occurred at a Super Fresh Food Market, which one is

a that?
MS. SAMLEY:

9

COURT:

10

11 Leaf Shopping Center.

Carlton Street.

On Carlton Street here in the Clover
First of all, are each of you at

12 least eighteen years of age?

And these questions also

13 apply to those of you behind the bar.

Have each of you

14 lived in Rockingham County or the City of Harrisonburg for
15

the past six months and the Commonwealth of Virginia for

16

the past year?

17 States?

Am

18 of a felony?

Are each of you citizens of the United

I correct that none of you have been convicted
Am

I correct that none of you have a case

19 pending in the current term of this court?
20

)

Do any of you

know or any of you related by blood or marriage to either

21 Ms. Ruffin or to the two ladies here, Ms. Shears and Ms.
22 Brewer?

Are any of you officers, directors or stockholders

23 of Super Fresh of Virginia, Incorporated?
24 employees of that company?

Or are you

Now, I have introduced you to

25 the attorneys, Ms. Samley, who is from Charlottesville, and
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6.
1

Mr. Cabell, who is from Richmond.

Are any of you clients

2 or former clients of either of these two lawyers or their

,

Do any of you have any interest in the trial of

3

law firm?

4

this case or the outcome

5

acquired any information about this case from any source,

6

such as the news media or word of mouth?

7

have any bias or prejudice against either of the parties?

8

Do any of you know of any reason that you could not sit in

9

the trial of this case today?

o~

this case?

Have any of you

Do any of you

Do any of you know of any

10

reason whatsoever why you cannot give a fair and impartial

11

trial to both of the parties to this law suit?

12

do you have any voir dire?

13

MS. SAMLEY:

14

COURT:

15

MS. SAMLEY:

16

17

Ms. Samley,

I actually do, Your Honor.

All right, please go ahead.
Do any of you shop primarily at

Super Fresh Supermarket or its successor, Farmer Jack?
COURT:

All right, ma'am, before you respond

18 you '11 need to give your name.

(

)

Carole Burke.

19

JUROR:

20

MS. SAMLEY:

21

Is there any reason you

couldn't serve as an unbiased juror?

22

MS . CAROLE BURKE :

23

MS . SAMLEY:

No .

Does any of you own your own·

24 business or have you ever owned your own business?

And of

25 those businesses are any of them retail establishments?

Reporting Service
57 South Main Street, Suite 608
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7.

1 Does anyone in your immediate family own their business or
2 any of you?

,

And is that a retail establishment?

3

JUROR:

4

MS. SAMLEY:

5

Yes.

I have no further questions,

Your Honor.

6

COURT:

7

MR. CABELL:

8

and gentlemen.

9

Super Fresh.

All right.

Mr. Cabell.

Briefly.

Good morning, ladies

Just a couple questions.

I'm representing

As the Judge told you it's the store right

10

down the street.

11

at Super Fresh that are part of this law suit.

12

is going to be--I have several really--has any member of

13

the panel ever brought a law suit against another person

14

for any type of money damages?

These are the two ladies that are working

Yes, sir, it's Mr. Dalton?

15

MR. DAVID DALTON:

16

MR. CABELL:

17

the subject matter of the law suit, sir?

19

Back in 1985 I was in a

car accident .
MR. CABELL:

20
21

Yes.

What type of claim or what was

MR. DAVID DALTON:

18

My question

A personal injury type of

thing?

22

MR. DAVID DALTON:

23

MR. CABELL:

Yes.

And has any member of the. panel

24 ever been sued before, by that being a defendant in a law
25

suit, someone bringing a claim against you for anything,
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~

personal injuries?

2

JUROR:

3

MR. CABELL:

4

MR. MICHAEL PLAUGHER:

5

lady alleged that I sprayed her with a pesticide,

6

herbicide.

7

a retail store such as a grocery store or a department

8

store or anything of that nature?

9

members, a husband or children or wife?

Plaugher.
What was that about, sir?
A chemical spray.

A

Does any member of the panel currently work at

How about your family
Would the panel

~0

members agree with the notion that an owner of a store has

11

the right to try to prevent shoplifting?
COURT:

12

Sir, I've noticed you raised your

13

hand a few times.

14

of the other people and that way it will save both you and

15

us a little time.

16

you.

18

We'll come to that if we eliminate one

I meant to mention that earlier.

MR. CABELL:

17

Thank

I have no further questions,

Your Honor.
COURT:

19

)

Yes, sir, that would be Mr. Plaugher?

All right, is the plaintiff and her

20

counsel satisfied we have a panel of thirteen free from

21

exception?

22

MS. SAMLEY:

23

COURT:

24

25

Yes, Your Honor, I am.

Is the defendants and their counsel

satisfied we have a panel of thirteen free from exception?
MR. CABELL:

97

Yes, sir, we are.
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1

COURT:

0

All right, ladies and gentlemen of

2 the jury, the attorneys are now exercising their legal
3 obligation to each strike three individuals from the panel
4 so we will have an end result of seven of you who will sit
5 in decision on today's case.

While they are doing that I

6 will take the opportunity to briefly describe to you what
7

the nature of the trial will be and how it will proceed.

a It's roughly broken into four sections, the trial.

After

9 the jury is selected there will be opening statements by
10 counsel for both the plaintiff and the defendant.

This is

11 not evidence, these statements are not evidence.

They are

12 simply advocacy of what counsel hope the evidence will
13

prove in the case.

After that there will be the

14 introduction of evidence.

The introduction of evidence in

15 a legal proceeding such as this is normally from live

16 testimony from witnesses who have been sworn and are under
17 oath and are subject to cross examination in the courtroom.
18 From time to time there will be exhibits introduced in the

19 nature of documents and if they're admitted into evidence

;

)

20 they will be shown to you and will be considered by you as
21 facts in the case.

There are on occasion, and I do not

22 know if it will occur today or not, there are depositions
23 that are read and if there are depositions I will explain
24

to you before they are used as to what they are and how you

25 are to consider them.

At the conclusion of the evidence I
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will then instruct you on the law that will govern your

2 deliberations in this matter.

After

I

have instructed you

3 on the law then the counsel will have what are called their

,

4 closing arguments.

And again like their opening statements
These are simply advocacy by them

5

these are not evidence.

6

of how they want you to view the facts and how the law

7

should be applied to them.

8

course of the trial when the evidence is being given there

9

are rules of evidence is the law and that's my function

Now, from time to time in the

10

here, is to rule on evidentiary issues.

I may on occasion

11

sustain an objection to a certain question or a document,

12 in which case you will ignore the question and any answer
13

that may have been given.

Other times I will overrule it

14

and they will proceed to go ahead and you will consider

15

that like any other evidence.

No statement that I may make

16 or any ruling that I may make on an evidentiary issue
17 should be considered by you as my view on what the merits

18 of the case are.
19

Most importantly you are to understand it

is you, not I, you and you alone who are the judges of the

20 facts in this case and the judges of the manner in which to
)

21

apply the law that I instruct you on to the facts in this

22 case.

During the course of the trial we will have recess

23 from time to time and hopefully it will be sufficient far
24 you and we shall have coffee and soft drinks or something

25 of that nature in the jury room for you.

While the case is
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being presented to you you should not discuss it with

2

anyone outside of the courtroom nor should you even discuss

3

it with each other.

4

jurors to discuss the case only when all of the evidence

s

has been presented and when all of the jurors are present.

And the reason for that is we want the

6 That way each juror can be assured that they hear the views
7 of the fellow jurors and they also can be assured that they
8 have the opportunity to speak to their fellow jurors and to
9 express their views and not to feel that they are being
10 excluded.

This trial today does not look to me at this

11 point as if it will be a particularly lengthy trial so we
12

ought to be done sometime probably in the afternoon at a

13 reasonable hour.
14

The main issue you will have is judging

credibility of the witnesses.

You need to observe the

15 manner in which they testify on the stand and what, if any,
16

contradictory statements they may have given at a prior

17

time or any other facts.

You're not to reject people's

18 testimony out of hand but after you have heard all the
19 testimony you•re to make an evaluation as to the
20 believability of the different witnesses and make your
)

21

findings accordingly.

Have we completed that?

All right.

2 2 Thank you .
23

24

CLERK:

Will the following jurors as your.

name is called please stand and remain standing until an

25 oath is administered.

Those jurors not selected this
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morning you will be free to go until the next day on your

2

list and I believe that's the 24th, but please call the

3 number that you have that's been provided to you.
4

Bass, Carl Berkey, Carole Burke, Ladonna Burns, Velda

5 Hinkle, Danny Rohrer and David Schultz.

~

Brian

Ladies and

6 gentlemen, are you satisfied that is your panel?
COURT:

7

.MS.

8

SAMLEY:

COURT:

9

Is the plaintiff satisfied?
Yes, Your Honor.

The defendant satisfied?

10

MR. CABELL:

Yes, sir.

11

COURT:

All right.

12

CLERK:

Raise your right hand, please.

Do

13 each of you solemnly swear or affirm that you will well and
14 truly try the issue joined between the plaintiff and the
15 defendant and a true verdict render according to the law
16 and the evidence so help you God?
17 by jurors)
18

Thank you.
COURT:

(Affirmative responses

You may be seated.
Now, for all of you members of the

19 jury panel that have not been selected to serve on today•s
20 jury on behalf of the Commonwealth I want to thank you for
)

21 being here today.

You will receive your full jury stipend

22 for having attended this morning.
23

As you can see by the

nature of the way jury trials are set up under our

syst~m

24 of law we need to have substantially more jurors than
25 actually wind up serving on a jury panel to try a case.
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Therefore, you have fulfilled a very important function

2 today.

And it looks like it is getting very nice out there

3 so I hope you have a good balance of the day.

,

4

Thank you.

(Jurors Not Selected Leave Courtroom)

5

COURT:

Will there be a rule on witnesses?

6

MR. CABELL:

Not from the defendant, Your

8

MS. SAMLEY:

Not from the plaintiff.

9

COURT:

7 Honor.

10

11 that back.
12

All right.

MR.. CABELL:

Your Honor, I •m sorry.

There is a motion.
COURT:

I take

Thank you, sir.

All right. Who will be your

13 witnesses, Ms. Samley?
14

MS. SAMLEY:

My witnesses will be the

15 plaintiff, Ms. Ruffin, Mr. Ruffin, her father, and Erica
16 Ruffin, her sister.

Your Honor, we had also designated the

17 corporate designee as our witness and at that point in time
18 it was Mr. Slentz and Mr. Cabell informed me this morning
19 ·he's no longer with the company so we would like to have
20 them designate another person who can testify in that

(

)

-

21 capacity.
22

MR. CABELL:

And, Your Honor, to that extent

23 Ms. Joyce Shears will be serving in the capacity as

~he.

24 corporate representative.
25

COURT:

All right, that will be fine.

Who

Reporting Service
57 South Main Street, Suite 608
Harrisonburg, VA 22801

102

14.
1

will be your witnesses?
MR. CABELL:

2

3 Shull, Your Honor.
4

Ms. Joyce Shears, Mrs. Angela

She was Angela Brewer.

Since the law

suit was filed she has since been married so her married

5 name is Angela Shull.

And I believe the plaintiff has also

6 gotten married and her name is no longer Ms. Ruffin.
7

MS. SAMLEY:

Mrs. Shreves.

8

MR. CABELL:

Mrs. Shreves.

9

COURT:

Shreves?

10

MS. SAMLEY:

11

COURT:

Yes.

S-H-R-E-V-E-S, all right.

Those are

12 the only witnesses?
MR. CABELL:

13

14 Mrs. Joyce Pennington.

And, Your Honor, I'm sorry.

She was Joyce Shears and now she's

15 Joyce Pennington.
COURT:

16

All right.

Do you lawyers still

17 have your same names you started with?
MR. CABELL:

18

Yes, sir.

And we'll have Mr.

19 Harry Morris and Mr. Roy Rexrode.

)

20

COURT:

21

MR. CABELL:

22

COURT:

23 please stand.

And Mr. Ruffin.

24

Harry Morris and Roy Rexrode .
Yes, sir.

All right.

Would Erica Ruffin

Mr. Rexrode and Mr. Mervis.

All right, I'd ask the four of you to please raise your

25 right hand.

Do you swear the evidence you shall give in
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today's proceeding shall be the truth, the whole truth and

2 nothing but the truth, so help you God?
3 Responses From Witnesses) .

,

(Affirmative

All right, I 'rn going to ask the

4 four of you to please go outside with the bailiff.
5 will be called when your testimony is required.
6

You

Thank you.

(Witnesses Leave Courtroom)

7

COURT:

All right, you may go ahead.

8

MS. SAMLEY:

Your Honor, may I request

9 permission to address the jury by standing?
10

COURT:

You can do it from any place you

11 care to.
12
13 gentlemen.

MS . SAMLEY:

Good morning, ladies and

As you•ve heard my name is Deborah Samley, and

14 I have the privilege of representing the plaintiff in this
15 case, Racquel Ruffin Shreves.
16 recently.
17 testimony.

She has gotten married

You will hear a little bit about Racquel during
You will hear quite a bit about her background.

18 I will give you a little bit of that information then.

As

19 Judge McGrath has told you my statement to you today isn't

(

)

20 really the evidence.

What we're going to do now is to try

21 to lay out for you a little bit of what we anticipate the
22 evidence to be in this case to help you to be able to
23 better understand things as they're happening in this
24 courtroom.

I'm going to start today by offering you some

25 information about Racquel.

She is a second grade teacher
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in Accomack County Public Schools.

She's been teaching for

2 two years, ever since she got out of college.
3 to college at

JMU

and was living in Harrisonburg for the

4 time of her college.

She did graduate in 1998.

5 comes from a very good family.

Racquel

Her father, who you will

6 also hear from today, is a minister.
7 a public school also in Virginia.
8 school employee.

She did go

He is a counselor at

Her mother is also a

And you'll hear a little bit about the

9 type of family they are and the values that they've raised
10

Racquel with.

They raised her to be an honest person, a

11

truth worthy person and someone who really respected

12

herself and opinion that other people held of herself.

You

13 will also hear quite a bit today about an incident that ·
14

occurred that's really the subject of this law suit.

It

15 was an incident that happened while Racquel was a senior in
16 college.

It happened the night that spring break started.

17 A lot of college students go out of town for spring break.

18 Racquel wasn't that fortunate that year.

She was in her

·19 senior year and she needed to do an observation for her
20 education degree and had planned to go to an observation of

)

21 a kindergarten class that week during spring break so she
22 remained in Harrisonburg.

You'll hear some testimony today

23 that shows that at first it was spring break, it was ear.ly
24 March, it was pretty cold outside early March, Racquel just
25 kind of took it easy, laid around the house, rented some
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videos, just relaxed a little bit during spring break.

2 Well, that Sunday after lounging around all day dressed
3 kind of casually she decided she needed to go return the
4 videos that she had rented for the weekend.

5 the evening.

It was about 8:00, 8:30 or so.

It was late in
So Racquel

6 went to take back those videos that she had rented and
7 needed a few items from the grocery store.

A simple trip

8 to the grocery store to pick up a few items turned into a
9 nightmare, the nightmare that's going to be the subject of
10 this case and so you'll hear quite a bit about that
11 incident.

After returning these videos, it was in the same

12 shopping center as the Super Fresh, the one on Carlton
13 Street, and even though she wasn't familiar with that
14 store, she only needed a handful of items, she went into
15 that grocery store to pick them out.

Now, you'll hear a

16 little bit of testimony about what it was she was wearing.
17 Dressed very casually like a college student who has spent

18 the weekend lounging around her house in sweats with a coat
19 because it was cold, it was in the evening, March 8th, she

(

.,

20 walked into the grocery store to pick up a few items.
21 didn't need a shopping cart or basket.
22 needed a few items.
23
,24

She really only

She didn't have her glasses on so when

she was in the store she was looking around a little
for these few items.

She

bi~

The store wasn't very crowded, it was

25 late in the evening on a Sunday, but she found her items
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2 better what those items are.

And she'll tell you

When she then went up to the

3 cashier, to the checkout to pay for those items, that's

,

4 when her nightmare actually began.

A couple of people were

5 in line in front of her and while she was standing in line
6 a couple of people had come in the line behind her.

When

7 she would take her turn in line she placed the items on the

a

conveyor belt, the cashier started ringing them up, put the

9 items in the bag and then Racquel started getting an odd
10 feeling because the cashier started delaying a little bit.
11 She kept_ looking back and forth from the cash receipt and
12 into the bag and never told Racquel how much she owed for
13 the items, just generally seemed to be sullen, kind of
14 mumbling to herself.

And Racquel started feeling something

15 may be wrong. All of a sudden without any warning a woman
16 approached Racquel and said can I search you.

Obviously

17 she was accusing Racquel of having taken an item that
1a

didn 1 t belong to her..

Well, Racquel who hadn 1 t been

19 expecting something like this was too shocked to answer.
20 She was never accused of shoplifting, she had not taken
21 anything that night, never took anything in her life, never
22 would think of taking anything and so she was shocked.

And

23 before she had a chance to answer this woman, this woman
24 started patting her down.

She opened up Racquel's coat, as

25 I said it was a large overcoat, patted Racquel down on her
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1 abdomen, between her thighs, on her back, generally looking
2 for something it was obvious.

This woman who approached

3 Racquel didn't identify herself.
4

It turns out it was one

of the defendants though, it was Angela Brewer.

And I

5 certainly don't remember all of their new names, I'll just
6 call them by their old names.
7 of the store at the time.

a

She had actually been working

for the store for five weeks.

9 there that night.

Ms. Brewer was an employee

However, she was not working

She was in the store shopping.

She was

10 in there to get her own personal items and had approached
11 Racquel and accused her of shoplifting and patted her down.
12 You're going to hear quite a bit of evidence today from
13 both sides, details about what actually happened in the
14

store and what various people thought they saw.

The

15 undisputed fact is that Angela Brewer, who had been
16 employed by the store all of five weeks at the time, had
17 not been employed at the store that night.
18 shopper just like Racquel.

She was a

Now, some of the evidence that

19 you will hear from the defendants are that Angela was
20 shopping in the store at the time and to be honest I'm not

(

)

21 sure which version you'll actually hear today.
22 actually heard a couple of different stories.

We've
At first we

23 were told by the defendants that they saw Racquel place .a
24 pack of Rolaids down her shirt while she was shopping.
25 More recently we've heard a story from Ms. Brewer that she
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actually thought she saw Racquel place a box about eight

2

inches long, about three to four inches wide and about an

3 inch and a half deep down her shirt.

Now, if that kind of

4 box were there wouldn't you suspect that they would
5 actually find it when they searched her.

It's undisputed

6 in this case that when Racquel was searched nothing was
7

found on her.

Nothing would have been found because she

8 didn't take anything.
9
1

The evidence will also show that

when Racquel did not give her permission to the search, she

o was too shocked, the search went far beyond what it was

11 that would be necessary to find an item like they were
12 suggesting Racquel had taken.

For example, if she had

13

stuck a box eight inches by three or four inches by one and

14

a half inches deep down her shirt, the defendants were

15

searching her thighs and her back, places where obviously a

16 box of that sort wouldn't have been.

You'll also hear some

17

testimony today by the other defendant, the other

18

individual defendant, and that is Joyce Pennington.

19 was the manager on duty in the store at the time.

She
She

20 actually was an employee of the store and was working there
}

21

that night.

Now, she we expect will testify that she was

22 working in the store, it was getting close to
23 and she was in the office counting money.

closi~g

time,

So when Angela

24 had come to Joyce and t_:old her she thought she saw a
25 customer take an item, Joyce could not go and search
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1 herself because she couldn't leave all this money out.
2 It's undisputed, however, that there was another employee
3 in the store who was working that night, Mr. Roy Rexrode,
4 and you will hear from him today.

Mr. Rexrode was the

5 maintenance man at the store and the evidence will show
6 that they had used Mr. Rexrode as their security at the
7 store.

If there was ever a problem Mr. Rexrode was the

8 only male who worked in the store in the evening and he
9 typically was the one that they would call as security to
10 approach someone if there was a problem in the store.

In

1 1 fact you'll hear evidence that Mrs. Pennington did call
12

security or Mr. Rexrode to the front of the store.

13 go to the front of the store.
14 who approached Racquel.

He did

However, he was not the one

Instead they let an off duty

15 employee who had only worked in the store for five weeks
16 approach Racquel and conduct the search.

You'll hear

17 evidence today also that goes to what is called probable
18 cause.

At the end of all of the testimony Judge McGrath

19 will read you certain instructions and basically I want to
20 explain to you a little bit about what that evidence is all
21 about and what is necessary in this case.
22

MR. CABELL:

Your Honor, I would object.

23 That's not opening statement.

That's closing.

I think·the

24 Court is to instruct the jury.
25

COURT:

Why don't you just limit yourself to
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1 the facts to be presented.
MS. SAMLEY:

2

Everyone understands, as well

3 as Racquel understands, that shoplifting is wrong and that
4

a merchant does have a right to protect himself from

5 shoplifting, but that right to protect themselves . . .
6

MR. CABELL:

7

COURT:

8

MS. SAMLEY:

Your Honor, the same objection.

OVerruled.
That right to protect

9 themselves will be up to you to decide whether that right
10

in this case was that the merchant actually exceeded their

11 right to protect themselves.
12

to look at the evidence.

And basically you will have

We again will have an opportunity

13 to talk to you at the end of all of the evidence and I
14 appreciate your attention today to all of the evidence you
15 will here.

And again at the end I'll be able to discuss

16 with you, as Mr. Cabell will, what it is that the evidence
17 has actually shown and Judge McGrath will tell you what the
18 law is.

I will point out various parts of the evidence and

19 how they fit into what the law is.

So we are confident

20 that when we're able to do that we'll show you how the law

(

)

21 is to be applied to the facts and you will find that
22 Racquel was in fact slandered when the defendant accused
23 her of stealing things when in fact she had not done
24 anything and, two, was the victim of an assault and battery
25 when they came and they searched her and patted her down
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1 and didn't find anything.
2

COURT:

3

MR. CABELL:

Thank you for your attention.

Thank you, Ms. Samley.

Mr. Cabell.

Thank you, Your Honor.

I don't

4 know if all of you have listened to AM radio where you have
5 Paul Harvey who always tells you a story and then says now

(

t

6 the rest of the story.
7 defense.

Now you're going to hear from the

It's undisputed that Ms. Ruffin came into the

a store Sunday night of March the 8th, 1998, a little over
9 two years ago.

It was a Sunday night.

It was about 9:00.

1 o It was the first week of spring break for students at JMU.
l1 And the store, as you can

imagin~,

at 9:00 on a Sunday

12 night when colleges are out on spring break it's not very
13

crowded at all.

You'll hear--Ms. Samley told you that she

14 was dressed like a student or just being kind of shabbily
15 dressed, but let's be specific, I'll tell you what she was

16 wearing.

She was wearing baggy sweat pants.

She was

17 wearing her brother's over sized coat, a pea coat.

It was

18 very large with large pockets and it was unzipped and she
19 was wearing a hat.

Her hair was up in

20 did not wear her glasses that night.

~he

hat.

And she

She'll tell you that

21 she had only been in the store about three to four
22 occasions and she really wasn't familiar with it, but she
23 was going into the store that night to buy some items.

And

24 as she walked into the store she did not get a shopping
25 cart, she did not get a little hand basket, and what she
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proceeded to do is she'll testify that she was just walking

2 up and down the aisles not really knowing where anything
3 was picking up items that she wanted.
4

She told us in her

deposition and I'm assuming she will tell you today that

5 she picked up a two liter bottle of ginger ale, she picked
6 up a four roll tissue paper, she picked up a bag of potato
7 chips, she picked up Kool-Aid and she picked up some

a

deodorant.

And all these items, I mean if you can imagine,

9 you know a two liter Coke is pretty big, a four roll toilet
10 paper with all these other items, if you don't have a
11

shopping cart or a hand basket it gets·to be a little bit

12

cumbersome.

13

carry it all in one hand.

14

and perhaps even into her arms.

15

ladies and gentlemen, is that on that particular evening

I mean I can't imagine she would be able to
She would have to use both hands
Well, what happened,

16 Mrs. Angela Shull, she's the lady in the flowered dress at
17

the end of the table, was in the store.

18 working on the clock at the time.

She was not

She was an employee.

19 She had been working at the Super Fresh for about five or
20 six weeks.
)

She is a resident of Harrisonburg.

21 here for eleven years.

She's been

She's married and has two children.

22 And she will tell you that when she went into the store
23 that evening she was just going in to do some shopping, .but
24

while she was there she had to use the ladies room.

And

25 the ladies room in this particular store is all the way in
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1 the back.

You actually have to go through I think it's

2 like swinging doors that you go through.

And as you walk

3 in the store you have to take cater-cornered to get all the
4 way back there.

Well, Mrs. Shull being an employee knew

5 that there was a shortcut so what she did is instead of
6 taking the long way to the ladies room she eventually went
7 through the meat department.

And I •m sure you •ve all seen

8 these before where you've got the meat department where
9 you've got the racks of meat in the front, then they have
10 mirrors that line the whole front and they're sliding
l1 mirrors for the people that are working behind the meat

1 2 department to put their meat out.

I guess what they're

13 trying not to have happen is maybe some people don't like
14 watching the butchers as they're cutting the meat or the

15 poultry or whatever else they're doing and so what you've
16 got behind the meat department is you've got two way
17 mirrors that enables a person who is in the meat department
18 to look out and see into the store.

And this is what Mrs.

19 Shull will tell you is that when she was coming back from
20 the ladies room she was walking in that meat department
)

21

area and she looked out the two way mirrors and she

22 observed what she--well, she observed Ms. Ruffin, Mrs.
23 Shreves, what she said put something down the top
24 shirt.

o~ he~

She can't really describe exactly what it was

25 except it was a box.

You'll have to decide for yourself in
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terms of who is more credible in terms of the size of the

2 box or whatever, but in any event Mrs. Shull says there is
3 no doubt in my mind that I observed her what I believe
4 putting something down into the front of her blouse.

s wasn't a blouse, it was a sweatshirt.
6 relatively a new employee.

It

Mrs. Shull was

She thought that what she was

7 doing was the right thing and she went and she reported

a that to Joyce Pennington, the lady sitting in the blue
9 dress.

Mrs. Pennington was the acting assistant manager

1o

that night.

11

charge of all the receipts and the cash registers at the

12

end of that day.

She's also the bookkeeper for the store in

So Mrs. Shull goes up to Mrs. Pennington

13 and says I just saw a person I believe put something down
14 her top, what do I do.

Now, at that point in time Mrs.

15 Pennington, as Ms. Samley said, was in the process of
16 counting the cash.

She was doing I guess whatever they do

17 at the end of the night when they clear out their registers
18

and she was not able to leave the area of her office which

19 is essentially--you'll see photographs, which it's very
20 close to this cash register where all this happened with
.,

21 Mrs. Shreves.

So what happens then is Mrs. Pennington says

22 well, I can't leave now, but just go and observe

an~

I'll

23 get there as soon as I can, just go and do·what you've got
24 to do so to speak.

It was kind of an unusual situation in

25 the sense that the timing was not right I guess, she
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1 couldn't leave.

And so what Mrs. Shull did is she went

2 over and was at register number one, I guess it's the
3 express aisle, I don't think there were any other lanes
4 open, and Ms. Ruffin was in the line and she was making her

(

,

5 purchases and she was going through the line when Mrs.
6 Shull comes up and says can I search you.

And with that

7 there is no response, no no, you can't, or why, or yes, or

a anything.

And this is where it gets a little bit different

9 because according to Mrs. Shull what she'll tell you is
10

that she essentially put her hands on the pockets of this

11 oversized coat which was unzipped and opened it up like

12

that.

She didn't see anything at that point in time.

But

13

then immediately after, I mean we're talking within

14

seconds, Mrs. Shreves will tell you she was shocked, she

15 was devastated, but in any event the items that she had
16 purchased had already been rung through the register and
17 the cashier was looking at the receipt.

Ms. Ruffin at that

18 point in time instead of just--what she did is she left the
19 store very quickly.

(

)

She did not pay for the items that she

20 had wanted to purchase.

She basically left the store very

21 quickly and you will hear that from other witnesses.

What

22 happened after that--and there are going to be several
23 witnesses too, not just these two ladies right here.
24 You'll hear the testimony of Mr. Roy Rexrode.

Mr. Rexrode

25 is the individual who is responsible for--he's like a
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1 stockman, but he's also--he cleans the store at night, he
2 does the floors and things of that nature, and he was the
3 only man in the store that night.

He immediately came up

4 to the register when he realized something was happening

s and he was perhaps three or four feet away.

Listen to him,

6 he describes for you what was said and what was done.

If

7 you believe Ms. Samley, and it's not for me to believe,
8 it's up to you to believe the witnesses, you would think
9 that Ms. Ruffin was . . .
10

MS. SAMLEY:

11

COURT:

12

MR. CABELL:

Objection, Your Honor.

Overruled.
According to Ms. Ruffin, her

13 testimony is going to be that she was patted down.
14

That

her thighs were patted down, her stomach was patted down.

15 In her motion for judgment that has been filed she even
16 claims that her breasts were patted down.

We didn't hear

17 that from the attorney today, but that's what she claimed
18 in her motion for judgment against Super Fresh.

So what

19 happens then--and you'll also hear from another witness,
20 Ms. Samley did not comment on it, and that's Mr. Harry

)

21 Morris.

Mr. Harry Morris you'll hear is a rather unusual

22 gentleman.

He looks a little bit like Jethro Bodine on the

23 Clampetts.

You' 11 see him, he's wearing coveralls.

He •.s a

24 very unusual fellow, but he's a customer at this store.
25 He's not an employee.

He's been going to this store a long
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1 time and he'll tell you while he goes to this store he's
2

had occasions to see people shoplifting and he knows that

3 that's something of a problem.

,

He will tell you that he

4 was in the store that evening and that he too observed Ms.
5 Ruffin what he believed put something down the front of her
6 sweatshirt.

He was up there in the area when this

7 encounter occurred and he did not report anything to

8 management because he assumed that obviously something had
9

already happened because that was going on.

So Ms. Ruffin,

10 Mrs. Shreves, when she exits the store very quickly without
11 making the purchases, she'll tell you that she was
12 devastated.

That she's never had anything like this happen

13 to her in her entire life, in the twenty-some years of her
14 being on the planet earth this was the most devastating
15 experience that she's ever been through.

So she leaves the

16 store and she goes to Food Lion where she then makes
17 whatever purchases she wants.

And then she gets home and

18 when she gets home that evening she calls back to the store
19 and she says--she calls back, I want to know what's going
20 on, I want to know what's going on, why you thought, you
)

21 know, I was stealing something.

You'll hear from Mrs.

22 Pennington and Mrs. Pennington will say based upon what I
23 was told you were seen putting items down the front. of your
24 shirt, an item down the front of your shirt.

Of course

25 Mrs. Shreves at that point denied any wrongdoing on her
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1 part and her last comment that she made to Mrs. Pennington
2 was well, you'll be hearing shortly from the NAACP.

,

She

3

then calls her father that night and reports to her father

4

what happened and then her father then gets on the phone

5

and calls and speaks to the store as well.

6

told essentially that his daughter was seen by an

Basically he is

7 individual putting something down the front of her
8 sweatshirt or whatever.

You know, within a week a lawyer

9 is contacted, a law suit is filed for slander and
10 defamation.

Now, the Judge will instruct you this is a

11 case about probable cause.
12

You as jurors have the

responsibility of listening to all the witnesses as they

13 testify and based upon their testimony, their credibility,
14 who you believe, right or wrong.

And if you believe that

15 there was probable cause for . . .
16

MS. SAMLEY:

17

COURT:

18

MR. CABELL:

Objection, Your Honor.

Sustained.
The Judge will instruct you at

19 the end about the probable cause.

There is a

statu~e

which

20 permits a merchant to do a limited investigation in terms
)

21

22

of trying to prevent shoplifting.

MS. SAMLEY:

Objection, Your Honor.

Mr.

23 Cabell continues to argue what the law is and that's
24 inappropriate in opening statement.
25

COURT:

Well, we'll get to that in
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1

instructions

I

Mr. Cabell.
MR. CABELL:

2

Following this devastating

3 event the next day Mrs. Shreves went to school.

She was

4

here not going on spring break because she had to do some

5

in classroom monitoring I believe.

She went to school and

6 didn't report anything to anybody other than family

7 members.

And here we are.

Hopefully we'll be finished

8 with this case the middle of the afternoon.
9

I'll be brief.

Thank you.
COURT:

10

Thank you, Mr. Cabell.

Ms. Samley 1

11 you may call your first witness.

MS. SAMLEY:

12

Thank you, Your Honor.

I'd

13 like to call to the stand Racquel Ruffin Shreves, please.
14

15

RACQUEL RUFFIN SHREVES

I

16

having been called as a witness, was duly sworn, and

17

testified as follows:

18

19 Direct Examination by Ms. Samley:

(

••

20

Q.

Can you state your full name, please, for the jury.

21

A.

Racquel Love Ruffin Shreves.

22

Q.

And how old are you, Racquel?

23

A.

I 'rn twenty-three.

24

Q.

Where do you live currently?

25

A.

Parksley, Virginia.
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1

Q.

And what do you do there for a living?

2

A.

I'm a second grade teacher.

3

Q.

And where is that?

4

A.

In Accomack County, Virginia.

5

Q.

How long have you been an elementary school

32.

6 teacher?
7

A.

This is my second year.

8

Q.

And did you get a job teaching immediately out of

9 college?
10

A.

Yes.

11

Q.

Starting that next fall.

12

A.

Yes.

13

Q.

Racquel, can you give us a little bit of background

14

15

on your education?
A.

Where did you receive your degree?

I received my bachelor's degree from James Madison

16 University.

)

17

Q.

And what year was that?

18

A.

1998.

19

Q.

What is your degree in?

20

A.

I have a degree in psychology with a minor in

21

sociology and education.
Did you get pretty good grades in school?

22

Q.

23

A. Yeah.

24

Q.

Racquel, I'd like to now turn to this incident that

25 we've talked a little bit about.
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1 1998, is that correct?
2

A.

Yes.

3

Q.

Can you tell us what is significant about that

4 weekend?
5

A.

It was spring break weekend at JMU.

6

Q.

And what did you do that weekend?

7

A. Well, it was that Sunday and I didn't really have

s anything to do so I was just kind of lounging around my
9 apartment watching TV.
10

Q.

And why did you stay in Harrisonburg that weekend?

11

A.

I had to do a kindergarten observation that

12 following Monday which I couldn't do while JMU was in
13 session because I had classes.
14

Q.

And did you live in a dorm at that point or an

15 apartment?

(

.,

16

A.

I stayed in an apartment on Port Road.

17

Q.

And did you have any roommates?

18

A.

My sister was my roommate.

19

Q.

Was she a student at JMU also?

20

A.

Yes.

21

Q.

And what is her name?

22

A. Erica Ruffin.

23

Q.

Was she the same year as you or a year behind you

24 or what?
25

A.

She was a year behind me.
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1

Q.

And did Erica stay for spring break?

2

A.

No, she went home.

3

Q.

So you were alone in the apartment that weekend?

4

A.

Yes.

5

Q.

Give me some detail if you can about what it is you

6 did that afternoon of March 8, 1998.
7

A.

Well, that afternoon I was just pretty much

8 lounging around watching TV and watching a couple of movies
9 I had rented.
10

Q.

And how were you dressed that afternoon?

11

A.

I was dressed casually because I was just at home,

12 dressed in sweats.
13

Q.

And at some point did you decide that you needed to

14 leave the apartment?
15

A.

Yes, I was going to return two movies to Video

16 World.

)

17

Q.

And about what time was that?

18

A.

It was probably around close to 9:00.

19

Q.

9:00 in the evening.

20

A.

Yes.

21

Q.

Generally what was the weather like that evening?

22

A.

It was a little chilly.

23

Q.

And so did you have to wear any kind of coat or ·any

24 kind of winter clothing?
25

A.

Yeah, on my sweats I had a coat.
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1

Q.

Pardon me?

2

A.

Besides the sweats I also put on a coat.

3

Q.

A

4

A.

It was a fairly big back coat.

5

Q.

Does it have any pockets?

6

A.

It had pockets on the outside.

7

Q.

It didn't have any pockets on the inside?

8

A.

No.

9

Q.

Did it have a hood?

10

A.

Yes.

11

Q.

Were you wearing the hood at all?

12

A.

No.

13

Q.

Did you have anything on your head?

14

A.

Yes, I had a hat.

15

Q.

So you went out dressed in sweats and this coat,

coat.

And can you describe the coat for me?

16

this oversized coat, it was cold, and you had a hat, is

17

that correct?

18

A.

Yes.

19

Q.

You said you had to return the video tapes .

Did

20 you go any other place in the beginning?
21

A.

No, I just went straight to the video store.

22

Q.

Where is the video store located?

23

A.

The video store was located in Clover Leaf Plaza I

24

think it's called, a couple of stores down from Super

25

Fresh.
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1

Q.

36.

And when you went out to return those tapes was

2 there any other destination in mind?
3

A.

Other than--! mean I had to pick up a few things

4

from the grocery store and since Super Fresh is right there

5

I went there .

6

Q.

Had you ever been in that Super Fresh before?

7

A.

A couple of times before.

8

Q.

Was it the store you normally shopped at?

9

A.

No, I usually go to Food Lion or Kroger, something

10

like that.

11

Q.

But you decided to stop there because it was in the

12 vicinity?

13

A.

14

there.

15

Q.

16
17

It was right there so I just decided to go in

What items did you need that day, do you remember?

I know it's been two years ago.
A.

Yes, I still recall.

I wanted ginger ale and

18 potato chips and bathroom tissue, a couple of packets of
19 Kool-Aid and some deodorant.

(l

20

Q.

So packets of Kool-Aid, not . .

.

21

A.

No, just a couple packets of Kool-Aid.

22

Q.

The little envelope?

23

A.

Yeah, the little envelope.

24

Q.

Okay.

When you went into the store can you

25 describe for me how crowded it was?

125

Reporting Service
57 South Main Street, Suite 608
Harrisonburg, VA 22801

37.

DIRECT - SHREVES
1

A.

It wasn't very crowded.

I did notice a few people,

2 but my focus really was on getting what I needed and not
3 really what was going on so much that I noticed a lot of
4 people, but there were a few people in there.
5

Q.

And I notice you're wearing glasses today on the

6 stand.

Were your glasses on that evening?

7

No, I didn't--I'm not--I don't have to wear them

A.

8 when I'm driving, just when I'm reading or in the classroom
9 or something like that, but I just didn't slip them on that
1o

night.

11

Q.

12

13

Did that have any effect on your vision that night

in the store?
A.

Well, I couldn't see the aisle titles and I was

14 unfamiliar with the store so, yes, I was looking around for

15 what I needed.
16

Q.

About how long would you estimate it took you from

17 the time you entered the store until you found your last
18 item to actually get all the items?

l

19

A.

Probably about ten minutes.

20

Q.

What happened once you had all of the items that

21. you needed?

22

A.

Once I had all the items I proceeded to the

23 checkout counter.
24

Q.

And did you notice anyone in line in front of you?

25

A.

There were a couple of people in line in front of
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1 me.
2
3

,

Q.

Did you pay any particular attention to them, can

you describe them?

4

A.

No.

5

Q.

What did you do when you got to the checkout line?

6

A.

There was room for me to put my stuff down on the

7 counter so

a
9

put my stuff on the counter and just waited

I

until she got to me.
Q.

Let me ask you another question.

When you went in

10 did you take a shopping cart or a basket?
11

A.

No,

12

Q.

So you put the items on the conveyor belt.

I

didn't.
What

13 happened then?
14

A.

She proceeded--after the customer, she had finished

15 with other customers she checked out my items and she
16 totaled my items up and she was stalling for some reason,
17

didn't know why.

I

She was checking the items in my bag

18 against the register receipt and just back and forth and

)

19

back and forth.

20

asked if they could search me.

Then someone approached me from behind and

21

Q.

Do you know who that person was?

22

A.

Did

23

Q.

Did you know then?

24

A.

No,

25

Q.

Do you know now?

I

I

know then?

did not.
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1

A.

Yes.

2

Q.

And who is that?

3

A.

Angela Brewer.

4

Q.

Shull.

5

A.

Yes.

6

Q.

You said she came up to you.

What were her exact

7 words to you?
8

A.

"Can I search you? 11

9

Q.

Was there any doubt in your mind whether she was

1 o talking to you?

Could she have been talking to another

11 customer?
12
13

14

A.

She was talking to me.

behind me, behind beside me.
Q.

She was right beside, right
She was talking to me.

So she asked to search you.

What was your first

15 impression?
16

A.

I was totally shocked.

I've never been approached

17 in a grocery store and asked to be searched so I didn't say
18 anything, I didn't respond at all.

My mouth was open.

She

19 without my permission she proceeded·to touch, pat me on my
20 thighs and on my stomach and she patted me on my back.

(

)

21 Then she mumbled "sorry" and then walked away.
22
23

Q.

You had mentioned that you had never been stopped

in a grocery store before.

Haye you ever been stopped in

24 any store?
25

A.

No.
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,

1

Q.

Have you ever been suspected of shoplifting?

2

A.

No.

3

Q.

You said now she patted you down on your stomach

4

and on your thighs and then patted you on the back and

5 mumbled I 'm sorry.

Did she say anything else to you?

6

A.

No.

7

Q.

Did you say anything else to her?

a

A.

No.

9

Q.

Did she find anything?

10

A.

No.

11

Q.

Had you in fact taken anything that evening?

12

A.

No.

13

Q.

Did you even maybe take an item and think maybe I

14

don't really have enough hands for it and put it in your

1 5 pocket thinking I'll pay for it when I go up to the cash
16

(

,

register?

17

A.

No.

18

Q.

Did you put anything down your shirt thinking well,

19 I'll pay for it when I get to the cash register?
20

A.

No.

21

Q.

You mentioned that you were shocked when Mrs. Shull

22 had asked to search you.
23

A.

Did you have any other feelings?

I was humiliated, I was embarrassed and I was

24 somewhat devastated about what had happened.
25

Q.

Was there any other people in line behind you?
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~

Yes, there were a couple people, maybe a few people

1

A.

2

behind me.

3

Q.

Anyone else at the store who was watching it?

4

A.

I noticed a couple people in front.

I'm not sure,

5

maybe a few, three or four people, but there were a couple

6

people kind of just in front of the store.

7

8
9

Q.

What happened then after Mrs. Shull searched you

and didn't find anything?
A.

I told the cashier that I didn't want anything

10 cause I didn't want anything from that store and I walked
11 to my car and . . .
12

Q.

Excuse me.

When you left the store did you take

13 any of those items with you?
14

A.

No, I did not.

15

Q.

So you didn't take them and you didn't pay for

16 them.

)

17

A.

No, I didn • t pay for them.

18

Q.

And you said you walked to your car.

19

A.

I walked to my car and I got in my car and went to

20

the store that I usually shop at cause I just felt more

21

comfortable there.

22

Q.

And what store is that?

23

A.

Food Lion.

24

Q.

How long were you in Food Lion?

25

A.

About five minutes.
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1

Q.

What did you do after that?

2

A.

I went home and I walked into my kitchen and I got

3 the phone book and I called back Super Fresh and I asked to
4

speak to the manager and I told them .

s

Q.

Excuse me.

6

A.

Because I felt I needed some clarification, I

Why did you do that?

7 wanted to know why they stopped me.
8

Q.

Okay, I'm sorry.

And you called the store then.

9 What happened?
10

A.

I called the store--excuse me.

I called the store

11 and I told the manager that I just had been patted down in
12 her store and I wanted to know why.

And she told me that I

13 had stole something.
14

Q.

15

talking to?

16

A.

No,

17

Q.

And did she indicate she was the manager?

18

A.

Well,

19

)

Did you know the name of the person you were

I

just asked to speak to the manager.

I

asked for the manager and she came on the

line so I assumed it was her.

20

Q.

And she said that you had stolen something?

21

A.

Yes.

22

Q.

Did she give you any details on what it was you

23

24

were supposed to have stole?
A.

She said I had a pack of Rolaids down my shirt.

25 She said I put a pack of Rolaids down my shirt.
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,

And had you in fact put a pack of Rolaids down your

1

Q.

2

shirt?

3

A.

No.

4

Q.

Mr. Cabell in his opening statement had mentioned

s that you supposedly ended the conversation by saying you'll
6 hear from the NAACP.
7

A.

Did you ever say that?

I don't recall.

I don't think I did, but I don't

8 recall.
9

Q.

What did you do after you got off the phone with

10 the manager at the Super Fresh that day?
11
12

A.

I kind of just sat there and cried.

But I called

my dad.

13

Q.

Does your father live in Harrisonburg?

14

A.

No, my dad lives in Fairview.

It's about four

15 hours away.
16

Q.

Is that in Virginia?

17

A.

Yes.

18

Q.

So you called your dad.

About what time was it

19 that you called him?

(

)

20

A.

Pretty close to 10:00 or 9:45, something like that.

21

Q.

And did you speak to your father?

22

A.

Yes, I told him that

I

was patted down.

I told him

23 I had just been patted down at Super Fresh and told him .I
24 didn't do

a~ything.

I

didn't do anything.

25 going to get some stuff.

I

And he told me that
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MR. CABELL:

1

Objection to the hearsay, Your

2 Honor.
COURT:

3

4
5

6
7

Q.

Sustained.

So what, if anything, did you do after you spoke

with your father?
A.

I kind of just sat there and cried just waiting for

him to call me back.

a

Q.

And did he call you back later?

9

A.

Yes.

10

Q.

How were you feeling during the first phone call

11

12

with your father?
A.

I was just--! don't know, I was devastated.

I

13

think that's the better word.

I didn't know what I had

14

done and I just wanted some clarification of why they

15 stopped me, what did I do.
16
17

{

)

Q.

And did you speak with your father a second time

that evening?

1a

A.

Yes.

19

Q.

And how were you feeling during that conversation?

20

A.

I felt just a little better because my dad, I was

21 talking to my dad.

Usually dad's make everything okay, you

22 know, because nobody was there.

I felt a little better but

23 still.
24

Q.

How were you feeling that night after the

25 conversation with your father and with the store manager?
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2

A.

I felt the same.

45.

I ·don't really know, just

wondering why, just all night wondering why, just remember

3 how everybody was staring at me like I had actually done

4 something, just the look that I got.

t ,

I just kind of looked

5 around and saw I was the object, you know, that they were
6 staring at, this girl, this thief.

You know, I just knew

7 they were--! had never felt that far my entire life.

I can

a

just say that, you know, just things that I see happening

9

to other people, you know.
Q.

10

Racquel, you had mentioned that you were to go to

11

your kindergarten observation the next day.

12

you supposed to report for that?

What time were

13

A.

8:00.

14

Q.

Were you able to go to it at 8:00?

15

A.

No.

16

Q.

Why is that?

17

A.

Just because I didn't really feel up to it.

18

I went at 12:00.

kind of getting over the night that I had.

I was

But I knew I

19 had to do it because it was the only time I could do it so
20

( 'l

21
22

I

got up and I did it.
Q.

Was there anyone in your apartment or in town that

you felt comfortable confiding in to discuss this?

23

A.

No.

24

Q.

Who was it you felt comfortable confiding in?

25

A. My father, my mom, my sister.
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1

Q.

And they were all further away?

2

A.

Yes.

3

Q.

Did you talk to any of them throughout the week

4 about the incident?
5

A.

Yes.

6

Q.

And about how you were feeling?

7

A.

Yes.

8

Q.

What were your feelings as that week progressed?

9

A.

I felt the same I felt that night except I knew

10 that things happen and I was trying to just, you know, put
11

my life back together because I had to go on, but the same,

12 I still remember the humiliation.

I still feel it today

13 and it's been two years, the humiliation and devastation
14

just wondering why, just why.

15

Q.

Racquel, has this incident changed you in any way?

16

A. Yes, it has.

Whenever I go into a store I try--if

17 I'm having a coat, if I can I'll leave it in the car
18 because I just don't want to be approached again.

If I

19 have a bag I go directly to the cashier, I have this bag,
20 do you want me to leave it here.

(

)

If I'm looking around I

21 try to stay where they can see me, the cashiers or whoever
22 works in the store, just so that I won't be approached
23 again.
24

Q.

Have you ever been approached again?

25

A.

No.
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1

Q.

Racquel, have you received any specific counseling?

2

A.

My father who is a pastor and he's a chain

3 counselor I've been talking to ever since this incident
4 occurred and also my mom who is a chain counselor, she's
5 also helped me.
6

Q.

Have they been able to help you?

7

A.

Yes.

8

Q.

Have you gone to a paid psychologist or

9 psychiatrist?
10

A.

No.

11

Q.

Racquel, have you ever been in trouble with the law

12 in any way?
13

A.

No.

14

Q.

Has anyone ever questioned your honesty or

15

integrity?

16

A.

No.
MS. SAMLEY:

17

I have no further questions,

18 Your Honor.

COURT:

19
20

All right.

Cross examine, Mr.

Cabell.

21

22 Cross Examination by
23

Q.

Mr.

Cabell:

Mrs. Shreves, do you remember filing this law suit

24 back in--excuse me, Your Honor, may I just .
25

COURT:

Certainly.
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1

2

48.

Do you remember filing this law suit in August of

1998?

3

A.

Yes.

4

Q.

In fact you went to confer with an attorney about a

5 week after this incident took place, is that right?
6

A.

Yes.

7

Q.

And you told your attorney everything that happened

8 as far as this pat down, is that right?
MS. SAMLEY:

9

Objection, Your Honor.

The

10 attorney/client privilege would preclude any kind of
11 statement that she made to me.
MR. CABELL:

12

To the extent, Your Honor, I'm

13 asking her what the basis of the law suit is.

I mean she

14 has to tell facts that's the basis of the law suit.
COURT:

15

16
17

.,

Q.

All right, overruled.

And you told your attorney everything that happened

to you at this pat down, is that correct?

18

A.

Yeah.

19

Q.

And in your motion for judgment that you filed--may

20

I

approach the witness, Your Honor?
COURT:

21
22

Q.

Yes.

Would you please read for the Court and ladies and

23 gentlemen of the jury paragraph 7.
24

A.

Defendant Brewer assaulted and battered plaintiff

25 while she was in a checkout aisle by offensively and
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,

49.

1

without permission patting down the full length of the

2

plaintiff's body, including her breasts, abdomen and

3

thighs.

4
5

Q.

So you're claiming that she patted down the full

length of your body, that she patted down your breasts and

6 your thighs and the abdomen in your motion for judgment.
7

A.

She patted down the front of my body, not . . .

a

Q.

What you just told the jury is that she patted your

9
10

thighs, she patted your abdomen and that she patted you on
the back.

11

A.

Yes.

12

Q.

In your motion for judgment you said that she

13 patted the entire length of your body and your breasts,
14

didn't you?

15

A.

Yeah.

16

Q.

And you remember quite a bit about this evening,

17 you remember who said what and things of that nature.
18

A.

Yes.

19

Q.

And you just don't recall making a statement to

20 Mrs. Pennington, the manager, after that first phone call

•)

21 about you were going to contact the NAACP and that they
22 would hear something from the NAACP, you don't recall that?
23

A.

I do not.

24

Q.

You're not saying that you didn't say that, you

25 just don't remember if you said it.
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1

A.

I don ' t recall it.

2

Q.

Now, that particular night when you came in you

3

,

4

A.

Yes.

s

Q.

And the coat that you were wearing was your

6

(

)

were wearing sweat pants, is that correct?

brother's coat, is that correct?

7

A.

Yes.

8

Q.

And it's an overcoat?

9

A.

Yes.

10

Q.

Black?

11

A.

Yes.

12

Q.

It's got big pockets.

13

A.

Fairly medium sized pockets .

14

Q.

And it was not buttoned or zipped, is that correct?

15

A.

No.

16

Q.

And you were wearing sweat pants?

17

A.

Yes.

18

Q.

And a sweatshirt?

19

A.

Yes.

20

Q.

With a hat.

21

A.

Yes.

22

Q.

And as you go into the store you're there to pick

23

up certain items, you're not really familiar with the

24

store, is that right?

25

A.

Yes.
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1

Q.

And you're not wearing your glasses.

2

A.

Yes.

3

Q.

And so when you go into the store you don't pick up

4 a shopping cart, like a little hand cart or a shopping bag,

s is that right?
6

A.

Yes.

7

Q.

And you just start walking up and down the aisles

8 because you're looking for certain items that you need.
9

A.

Yes.

10

Q.

And you can't really see the aisles, you can't read

11 the signs well enough to kind of see exactly where the
12 items are that you need, is that right?

(

)

13

A.

Yes.

14

Q.

And you pick up a two liter bottle of ginger ale?

15

A.

Yes.

16

Q.

And a four roll tissue or toilet paper?

17

A.

Yes.

18

Q.

Did you pick.up some Kleenex's too?

19

A.

No.

20

Q.

A bag of potato chips, is that right?

21

A.

Yes.

22

Q.

And I guess it would be some deodorant.

23

A.

Yes.

24

Q.

And some Kool-Aid.

25

A.

Yes.

Reporting Setvice

57 South Main Street, Suite 608

140

H~nburg,VA

22801

CROSS -

1

52.

SHREVES

Were you able to carry all these items in your

Q.

2 hand?

)

3

A.

Yes.

4

Q.

In one hand?

5

A.

No, I used sort of like a cradle.

6

Q.

Did you have to use kind of like both arms as

7

you're walking to carry it?

8

A.

Yes.

9

Q.

And when you did get to the I guess you'd call it

10

the cosmetic counter or the cosmetic shelves, is that

11

right, where they sell beauty aids and deodorant and things

12

of that nature, medications?

13

A.

Did I go down that aisle?

14

Q.

Yes, ma'am.

15

A.

Yes.

16

Q.

And while you were in

t~e

aisles were you having to

17 look kind of up and down because you couldn't really see
18 where the items were because you weren't wearing your
1 9 glasses?
20
)

A.

Well, when I was walking down the aisles just

21 looking as I was going down the aisles, if that's what
22 you • re asking.
23

Q.

And there was no one else in the aisles with you I

24 take it when you were picking up these items?
2s

A.

I don • t think so.
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53.

SHREVES

And so then when you left the--when you picked up

2 your last purchase or your last item that you were going to

3 buy, what was this item?
4

A.

Excuse me?

s

Q.

What was the last item that you picked up before

6

you went to the checkout counter?

7

A.

I believe the last item was the deodorant.

8

Q.

Was the deodorant?

9

A.

I think.

10

Q.

And so when you go up to the front of the checkout

11

Or the Kool-Aid, I can't remember.

line you say that there were a couple of other people ahead

12 of you?
13

A.

Yes.

14

Q.

And did you have to stand in line for a minute or

15

two while they were being handled or processed?

16

A.

I had to stand in line for a little bit I think.

17

Q.

And at that time you say while you were able to put

18 your products or the items that you were going to purchase

(

,

19 on the checkout line, is it like one of these conveyor
20 belts?
21

A.

Yes.

22

Q.

And the cashier had run through all of the items

23

you intended to purchase, is that right?

24

A.

Yes.

25

Q.

While she was doing that she was checking the
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54.

1

receipt against the items that you had purchased, is that

2

right?

3

A.

After she had totaled everything up . . .

4

Q.

After she totaled it up.

5

A.

She started checking back.

6

Q.

Was he putting them in a paper bag or a plastic

a

A.

A

9

Q.

And were they actually placed in a plastic bag at

7

10

bag?
plastic bag.

the time she was doing this checking?

11

A.

Yes.

12

Q.

And during this time I think the other customers

13 had already left, had they not, the ones in front of you?
14

A.

I believe so.

15

Q.

So you were the only one in the checkout line, at

16

least--was there anybody behind you in the checkout line

17 that was going to be coming in to make purchases?

(

)

18

A.

Yes.

19

Q.

Were there any customers, do you know?

20

A.

They were behind me in the line.

21

Q.

So while you were there what happened then is you

22

say that Mrs. Angela Shull came up to you and asked you can

23

I search you.

24

A.

Yes.

25

Q.

And at that point you actually had eye contact?
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2
3
4

\

t

5
6

A.

I looked over.

straight in the eye, but
Q.

55.

SHREVES

I don't remember looking her
~

looked over and saw her, yes.

But I mean did you turn and face her or did you

keep to your side or what did you do?
A.

I looked over.

I stood there, turned my head and I

looked over.

7

Q.

Was your body facing the cash register?

8

A.

I was standing exactly how I was when she

9 approached me, I was standing in the line and I just looked
10
11

over.
Q.

Okay, I wasn't there and you have to help me and

12

the jury.

Let's say this is the cashier, she stands right

13

here and here is the conveyor line that you make your items

14

and this is where you would be standing if you were making

15 your purchase after she rings it up and everything.

My

16 question to you, when Mrs. Shull came up to you were you in
17

this position where you were facing the cashier or were you

18

turned this way or--I'm talking about when she first came

19 up and said can I search you.
20

(

)

Did you then turn and look

at her or did you keep to the side?

21

A.

I don't recall exactly what way I turned.

22

Q.

And when she asked you that she then proceeded

23

according to you she then patted you on your thighs,.your

24

abdomen and your back.

25

A.

Yes.

-·
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Q•

And that •s all .

2

A.

Yes.

3

Q.

And then you heard her say sorry.

4

A.

Yes.

5

Q. And all that took place within just a matter of

6

(,

.,

56.

SHREVES

seconds.

7

A.

Yes.

a

Q.

And at that point you then left the store.

9

A.

Yes.

1o

Q.

And even though you purchased the items that had

11

already been rung up, you did not want to buy those items

12

because of the way you felt that you had been treated.

13

A.

Yes.

14

Q.

Now, you were a senior in college.

15

A.

Yes.

16

Q.

And you knew in your heart of heart that you hadn't

17

done anything wrong at that time, is that what you're

18

telling the ladies and gentlemen of the jury?

19

A.

Yes.

20

Q.

That you had not taken anything.

And is there any

21

particular reason that you would have been accused of doing

22

something wrong that you would not have just said sure, go

23

ahead, I didn't do anything wrong?

24

you?

25

A.

You didn't do that, did

No.
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1

Q.

Instead you exited the store quickly.

2

A.

I didn't say quickly.

3

store.

4

Q.

5

Without making the purchase of the items that you

had selected.
A.

Yes.

7

Q.

Now, did you see two gentlemen that were in the

9

area when all this took place?
A.

I saw people.

I don't remember who they--whether

10

it was a man or a woman.

11

front of the store.

12
13

.

No, I walked out of the

6

8

,

57.

SHREVES

Q.

I just know they were people in

And then when you left the store you then went to

Food Lion and made your purchases .

14

A.

Yes.

15

Q.

And you went back home and then you called back to

16

the store.

17

A.

Yes.

18

Q.

Because you

~anted

to know what was going on.

19 Isn't that why you called back?
20

A.

I wanted to know why they had searched me .

21

Q.

Well, that's the same thing as saying you wanted to

22 know what was going on, correct?
23

A.

I wanted to know why they had searched me.

24

Q.

Why they searched you.

And Mrs . Pennington, the

25 store manager, told you that someone had reported that they
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1 had seen you place an item down the front of your shirt,
2

did she not?

3

A.

Yes.

4

Q.

And at that point you denied that ever happened, is

5 that correct?
6

A.

Yes.

7

Q.

And after that phone conversation you then--you

8 hung up, is that right?
9

A.

Yes.

10

Q.

And you called your father.

11

A.

Yes.

12

Q.

And you talked to your father.

Did you then call

13 the store back a second time?
14

A.

No.

15

Q.

You only talked to Mrs. Pennington on one occasion.

16

A.

Yes.

17

Q.

Now, you went to'do whatever you had to do at

18 school tne next day, is that right?
19

A.

Yeah.

20

Q.

When Mrs. Shull after she according to you had

21 patted you on the back she said she was sorry, is that
22

right?

23

A.

Yes.

24

Q.

And at that time you did not think that she was

25 being sincere, did you?

You thought it was an insincere
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1

apology.

2

A.

Yes.

3

Q.

And when you left that store you wanted

4

5
6

7

vindication.
A.

I wanted to make sure that it wouldn't happen to

anybody else, yes.
Q.

You wanted vindication against Super Fresh, isn't

8 that what you testified to previously in depositions, that
9

you wanted vindication?

1o

A.

I wanted them to know what they did was wrong, yes .

11

Q.

Is that what you mean by vindication?

12

A.

Yes.

13

Q.

You would agree, wouldn't you, that people do have

14

a right to try to prevent shoplifting?

15

A.

Yes.

16

Q.

And would you agree that perhaps given the way that

17 you were dressed--and I'm not talking about now, I'm just
18

talking about what you were wearing.

19

make light of that now at all because everybody has been

20

students and sometimes go to stores in sweat clothes and

21

everything else.

~,

I'm not trying to

But assuming that there had been a

22 customer or an employee who had said that they had seen you
23 place something down the front of your shirt and the way
24

that you were dressed, do you not think that it would be

25 okay or at least the store has a right to at least approach
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1

2

you and ask you if you had taken any items?
I think any store has a right to prevent

A.

3

shoplifting.

It's just the manner that you have to go

4

about it.

There are certain policies and there are certain

s procedures.

You shouldn't--no one should be able to just

6 come up and search you in front of everybody else.

There

7

are certain ways that you can handle these situations,

8

that's just what I'm saying.

9

10

Q.

And it had been just a matter of days after this

that you decided that you wanted to take some action.

11

A.

Yes.

12

Q.

And action being filing a law suit against Super

13 Fresh and the two ladies here at this table?
14

A.

Yes.

15

Q.

Did you ever contact the NAACP?

l.6

A.

No.

17

Q.

Again what would be your reason, and maybe you

18 don't have a reason, maybe you don't feel like you need

{

,

19 one, but if someone is accusing you of doing something
20 wrong and you know that you didn't do anything wrong, would

..

21

it not have been just very simple to just stay there and

22

talk to the manager or whoever it was and to work it out

23

instead of leaving the store under the circumstances that

24 you did?

25

A.

Well, the circumstances, I don't know what I should
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1 have done in those circumstances, it just was how I was
2 feeling at that time after being searched.

And it might

3 have been simpler to do that, but I wasn't--! was shocked,
4

I didn't know what to do.

You're asking for a reason.

I'm

5 just doing this because I don't want it to happen to
6 anybody else.

I want Super Fresh and any other stores to

7 know there are certain policies and procedures that you

a must go by to prevent anyone from feeling the way I did
9 that day that 's all.
10

Q.

Such as going up to an individual and asking them

11 if they've taken anything or if it's okay to search?
12

A. Whatever the policies and procedures for that store

13 should be followed.
MR. CABELL:

14

I have no further questions,

15 Your Honor.

{

,

16

COURT:

Re-direct.

17

MS. SAMLEY:

18

COURT:

Yes, Your Honor.

All right, go ahead.

19

20 Re-Direct Examination by Ms. Samley:
21

Q.

Racquel, you had mentioned that when Mrs. Shull had

22 searched you and she didn't find anything she said sorry.
23 Can you describe for us how she actually said that word?
24

A.

25 away.

She sort of kind of mumbled it as she was walking
I don't know if she actually intended for me to hear
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it.

62.

I don•t know if it was just for her own ears, but just

2 mumbled it as she was walking away.
3

,

Q.

In terms of the volume how loud did she say the

4 word sorry compared to how loud when she asked to search

s you?
6

A.

Can I search you, everybody I•m sure heard that,

7 but mumbling sorry .
MR. CABELL:

8

Objection, Your Honor.

She

9 can't testify as to what other people may have heard.

She

10 can testify to who was in the area, but whether they heard
11

it or not I object to it.
COURT:

12

Overruled.

13

Q.

Go ahead and answer.

14

A.

I•m pretty sure that everybody heard when she

15

approached me can I search you, but actually saying sorry

16

she just mumbled it kind of in my ear as she was patting--

17

she was patting me on the back as she was walking away when

18 she said sorry.

She was just saying sorry after she was

19 patting me on the back.

(

)

20

Q.

Did you take that as an apology?

21

A.

No.

22

Q.

Racquel, I also wanted to clarify one other thing.

23 You had mentioned that when Mrs. Shull approached you in
24 line the first and only thing she said to you before she
25 searched you was can I search you.

151
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1

Did she at any point ask for you to go to a private area to

2

be searched?

3

A.

No.

4

Q.

Did she in any way indicate that she needed to talk

5

to you before she asked if she could search you?

6

A.

No.

7

Q.

Her first words to you were can I search you?

8

A.

Yeah.
MS. SAMLEY:

9

I have no further questions,

10 Your Honor.

COURT:

11
12

Thank you, ma'am.

You may step

down.
MR. CABELL:

13

If I might just have re-direct

14 just very briefly.
COURT:

15

Just one question.

Go ahead.

16

17 Re-Cross Examination by Mr. Cabell:
18

Q.

You never gaye anybody the opportunity to take you

19 into a private area to be searched, did you?

You left the

20 store immediately after that happened.

)

21

A.

She had already searched me before that.

I mean

22 why would I go in a private area after I was already
23 searched.

She came up to me can I search you.

She

24 proceeded to search me and then she mumbled sorry, she
25 walked away.

If she wanted to ask me to go to a private
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64.

1 area after she was standing there searching me she could
2 have asked me then.
3
4

5
6

Q.

She did not .

The patting on the back was not part of the search.

That 1 s when she was saying sorry.
A.

No, she was patting me on the back as if she was

trying to find well, maybe she put it here.
COURT:

7

All right, thank you, ma 1 am.

You

a may step down and resume your seat at counsel table with
9 your attorney.
1o

We'll take a short recess and then we'll

come to your next witness.

].1

MS. SAMLEY:

].2

COURT:

13

Mr. Ruffin, Your Honor.

All right, you may have Mr. Ruffin

standing by.
(Recess)

14
COURT:

15
J.6

Who will that be?

Welcome back, ladies and gentlemen.

Go right ahead.

17
J.S

(

.,

ANTHONY L.

RUFFIN,

19

having been called as a witness, was duly sworn, and

20

testified as follows:

21

22 Direct Examination by Ms. Samley:
23

Q.

Can you tell your full name to the jury, please ..

24

A. Anthony Lee Ruffin.

25

Q.

Mr. Ruffin, where do you live?
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1

2

)

A.

65.

In Cape Charles, Virginia, 23039 Branch Road, Cape

Charles, Virginia.

3

Q.

And are you related to the plaintiff?

4

A.

My daughter.

s

Q.

Mr. Ruffin, let's find out a little bit about your

6

background.

7

A.

8 School.
9

What is it you do for a living?

I am an intervention counselor at Northampton High
I'm a pastor of the New Jerusalem Holy Church in

Cape Charles.

I'm a former board of supervisor member.

10 won election in 1996 to 2000.

I serve four years.

11

Q.

Is that the board of supervisors . . .

12

A.

Board of supervisors of Northampton County.

13

Q.

Northampton County, okay.

14

I

And so you currently

hold two positions, is that correct?

15

A.

Pastor and intervention counselor.

16

Q.

And the counseling at the high school, what are

17 your duties in connection with that?

18

A.

They call me the guy that put out the fires.

I

19 deal with the problems of the students and insure that-20 move out barriers that would stop them from doing well in

)

21

school.

22

and sometimes family related I try to work with those

23

students so they can do well in school.

Any kind of problem they would have school related

24

Q.

And so you work and counsel young people.

25

A.

Yes, rna' am.
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1

Q.

And you mentioned you are a pastor at a parish.

2

A.

Yes , rna 'am.

3

Q.

What are your duties in connection with that?

4

A.

My duties are to be the shepherd of their flock.

5 Any problem areas that I need to deal with, marriage
6 counseling, youth counseling, pre-marriage counseling.
7 I've done that for I'd say about ten years, more than ten
8 years.
9

Q.

About twenty years.
And what about your education, can you tell us a

10 little bit about that?
11

A.

I have a bachelor's degree in sociology, a master's

12 in education and guidance and counseling.
13
14

Q.

Mr. Ruffin, can you tell us a little bit about your

family?

We know Racquel is your daughter.

Are you

1 s married?
16

A.

I 've. been married twenty . . .
MR. CABELL:

17

Your Honor, at this point I'm

18 going to object to the relevancy.

I think he certainly can

19 say he's a father.
COURT:

20

21 this.

I'll permit a little bit, but we need to move on to

22

the issues.

23

A.

24
25

Just if we could briefly get through

Twenty-seven years, it will be twenty-eight years

June the 2nd.
Q.

And you have other children?
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1

A.

I have five children.

67.

My daughter graduated from

2 James Madison, Erica graduated from James Madison, my sons
3 are in the military.
4

)

5

6

I'm also an ex-Marine.

Has any of your children ever been in trouble with

Q.

the law?
A.

No.
MR. CABELL:

7

Objection, Your Honor.

Again I

8 think . . .
COURT:

9

10

Q.

Sustained.

Mr. Ruffin, to the best of your knowledge has

11 Racquel ever been suspected of any kind of a crime?
12

A.

No, ma'am.

My children graduated from school

13 without a fight or no problems in school, all of them.
14

Q.

And how would you describe Racquel and her

15 reputation?
16

A.

Racquel has been a daughter that has been obedient.

17 Ever now and then we get in a disagreement when she grew up

18 as a teenager, but basically she's a daughter that has been
19 in church.

(

.,

No drinking, no drugs.

20 that cares about God and people.

I would say a daughter
She's also a teacher.

21 I'm glad of that.
22

Q. _Mr. Ruffin, I'd like to now turn your attention to

23 the night that this incident actually happened.
24 heard this happened on March 8, 1998.
25 believe.

As we've

That was a Sunday I

Can you tell us where you were that day?
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A.

1
2

68.

The family had just got home from Sunday night

service.

Racquel called us crying kind of hysterical.

3

Q.

About what time was that that she called?

4

A.

It was about 9:30,

5 what was wrong.
6

~round

that time.

I asked her

She said I have just been accused .

MR. CABELL:

Objection to the hearsay, Your

MS. SAMLEY:

Your Honor, we are not offering

7 Honor.
8

9 it--actually it•s being offered for the existence of the
10 state of mind of Racquel to show the true nature of her at
11 the time.
COURT:

12
13

A.

Overruled.

Go ahead.

Around 9:30 she called and she was hysterical and

14 she was crying.

I asked her what was wrong.

She said I

15 was just accused of stealing at the Super Fresh.
16 stealing

She said yes, stealing.

I said why.

17 they thought I put something down my bra.

I said
She said

I said calm

18 down, everything is going to be fine and I began to talk to
19 her about calming down and things of that nature.

And I

20 said give me the phone number and she gave me the phone
/

(

)

21 number and she hung up.

I

called the store and I asked for

22 the manager of that store.
23

Q.

And did you speak with the manager?

24

A.

The person that came to the phone I believe it was

25 the

man~ger.

Reporting Service
57 South Main Street, Suite 608

157

Hanisonburg,VA 22801

DIRECT - A. RUFFIN
1

Q.

Was that person a man or a woman?

2

A.

It was a woman.

3

Q.

And did she identify herself?

4

A.

I'm not sure.

69.

I'm not sure that she said manager

5 but I know I asked for the manager and this person came to
6

the phone.

7

Q.

Okay.

8

A.

And I asked her what happened.

9 Anthony Ruffin.
10

I said my name is

My daughter was accused of taking

something from your store.

And she said yes, Mr.

Ruff~n,

11 your . . .
12

MR. CABELL:

Objection, Your Honor.

May we

13 approach the bench?
14

15
16

COURT:

All right.
(At the Bench)

MR. CABELL:

It's not the subject of this

17 law suit, that was not pled in the motion for judgment.
18 What was pled was based upon a conversation that the
19 plaintiff had with Mrs. Pennington, not what Mrs.

)

20

Pennington may have said to her father.

21

MS. SAMLEY:

Actually, Your Honor, it's not.

22 The way that it's pled is that Mrs. Pennington did slander
23 and the slander that occurred was between Mrs. Pennington
~4

and conveyed to Mr. Ruffin and her sister with publication

25

to the point that her sister .
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MR. CABELL:

1
2 Honor.

70.

That has not been pled, Your

If you look at the motion for judgment the

3 allegations are exclusive of saying that Mrs. Pennington
4

slandered her in the phone conversation.
COURT:

5

I'm going to overrule your

6 objection.
MR. CABELL:

7

8
9
1o

Thank you.

(In Open Court)
Q.

Mr. Ruffin, I'll repeat the question if I can

remember it.

When you spoke to the person who you assumed

11 was the manager on the phone what did she say to you?
12

A.

I asked her what happened about my daughter, she

13 said your daughter was accused of taking something out of
14 the store.

And I said to her did you see what happened and

1 5 she said stealing or taking something, those words, and we
16

searched her.

I asked her did you follow policy and

1 7 procedures and she did say no.

At that time I asked for

18 her name and at that time there was silence on the phone

,

1 9 and I said hello, hello, hello, hello and no one said
20 anything and I stayed on the phone about a minute or a

..

2 1 little more asking, you know, saying hello, hello.

There

22 was no conversation after I asked did you follow policy and
23 procedure and I asked for her name.
24

Q.

So she never did offer you her name?

25

A.

No, ma'am.
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1

Q.

But she did say that the policies and procedures

2 were .
3

MR. CABELL:

4

COURT:

5

Q.

Objection, Your Honor.

Sustained.

When you asked her whether the policies and

6 procedures were followed what was her answer?
MR. CABELL:

7

Again the same objection, Your

8 Honor.
COURT:

9

10

Q.

Sustained.

That's not relevant.

Mr. Ruffin, did the person on the other end of the

11 phone tell you specifically what Racquel was thought to
12 have taken?
13
14

15

A.

I believe it was some Rolaids or something of that

nature.

Q.

When you got off the phone with the person at the

16 store what did you do next?
17

A.

I wanted to find out if it was the policy and

18 procedure.
19

(

)

I called a store in Salisbury, Maryland.
COURT:

Counsel approach.

(At the Bench)

20

21

Wait a minute.

COURT:

I think there's a long string of

22 cases holding that the mere failure to follow policy and
23 procedure is not the basis of liability.

Therefore.! don't

24 think his testimony can show her statement of the failure.
25

I think that his statement concerning the fact that they
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72 •

1

said that we accused her of stealing is relevant.

2

think her alleged statement to him concerning we didn't

3

follow rules and procedures is not relevant and I would

4

certainly think that what he might have heard at another

5

store or the headquarters for the store is relevant.
MS. SAMLEY:

6
7

I do not

Your Honor, I make it as a

party admission then that she had admitted that.
COURT:

8

That's the whole crux of it, not

9 following policy doesn't equal unreasonableness.

You may

10 have a policy and procedure that sets a standard far in
11

excess of reasonableness and the fact that you don't follow

1 2 that--I can't remember the leading case, but there's a few
13

of them, not in the shoplifting area but usually in medical

14 malpractice or product liability cases.
15 to stop this line of questioning.
16 to it.

MR. CABELL:

No, I don't think we need that,

Your Honor.
COURT:

19

All right.
(In Open Court}

20

21

I'll note your exception

Do you want any instruction?

17
18

So I'm not going

Q.

Mr. Ruffin, when you got off the phone with the

22· store manager at any point later that evening did you
23

contact Racquel or talk to Racquel?

24

A.

Yes.

25

Q.

And what was her state of mind during that
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73.

1 conversation?
2

A. After I finished talking to the store people I

3 wanted to call her back to try to give her some
4 consolation, some comfort, and we did that.
5 the phone and she began to calm down.

We talked on

I said to go to

6 certain scriptures and read the scriptures in the Bible and
7

continued to convey to her that things was going to be okay

8 and all that.
9

Q.

And she did those things.

Did you have any chance to talk to her at any point

10 during that week during spring break?
11

A.

Because of what happened, I don't know actually

12 what day, we kind of checked on her because she was there
13 by herself.
14

Usually her sister, they were roommates, Erica

came home and Racquel stayed, so we was checking on her

15 during that week to be sure she was okay.
16

Q.

What was her state of mind throughout that week?

17

A.

She was doing okay and she'd kind of say I think

18 what they did was wrong and she began to feel that she was
19

treated wrongly.

You know, it was up to you what you want

20 to do about it.

( ·}

21

Q.

Did you continue to counsel her after that week?

22

A.

Sure.

As

I said it was how are you doing, what's

23 your feelings, what's your state of mind, are you okay, are
24 you feeling okay, continue with reading the Bible and
25 praying to God.
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Q.

74.

At any point did you ever recommend to Racquel that

2 she seek professional help from a psychologist or a
3 psychiatrist or a counselor at the school?
4

)

A.

If she felt like it.

I don't think I said those

5 words, but I knew if she felt like that was needed there to
6 do so.

I, you know, I had been counseling Racquel all her

7 life and I thought I could--after she was feeling okay I
8 didn't recommend that, but I knew she would if she felt
9 that she needed more.
10
11

Q.

During the past two years since this incident has

happened in your observation does Racquel, has this changed

12 her in any way or changed her behavior?
13

A. Well, I think going into the store has not only

14 changed her but we . . .
MR. CABELL:

15

16 going to object.

Your Honor, at this point I'm

I think that calls for some kind of

17 medical opinion.
COURT:

18

19

.,

20

Q.

Sustained.

Has this incident changed you personally, Mr.

Ruffin?

21

MR. CABELL:

22

COURT:

23

Q.

Objection to the relevancy.

Sustained.

That's not relevant.

Have you continued to talk to Racquel during this

24 two year period about this incident?
25

A. Well, we talk about how she's feeling.
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MR. CABELL:

1
2

to the hearsay.
Overruled.

3

COURT:

4

MR. CABELL:

5

COURT:

6

Again, Your Honor, I'd object

A.

And also to the--yes, sir.

Overruled.

Go ahead.

I was trying to use the law.

7 violated then use the law.

If your rights was

And I tried to get her to

a understand that things happen like this but work within the
9 framework of the law.

We talked about what you're going to

10 do, if you need any support in getting things done I'll
11 help you, I'd do that for her.
12

Q.

Mr. Ruffin, have you ever known Racquel to ever

13 have been accused or has it ever been suggested that
14 Racquel has taken anything from any store?
15

A.

No, ma'am.

16

Q.

Have you in raising her imparted any kind of morals

17 with respect to whether it's proper or right to steal, have
18 you ever had occasion to address that issue with her?
19

A.

As a pastor I preach the Gospel of the Lord Jesus

20 Christ and the Ten Commandments that says thou shall not
21 steal and I've been conveying that to all my children.
22

MS. SAMLEY:

23

COURT:

24

MR. CABELL:

Thank you, Mr. Ruffin.

Thank you.

Cross.

Thank you, sir.

25
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1 Cross Examination by Mr. Cabell:
Q.

2

Mr. Ruffin, did Angela--excuse me.

Did your

3 daughter, Racquel, tell you that evening that she had been
4 patted down the entire length of her body and that they had
5 patted down her breasts and her thighs in this search, did
6 she tell you that?
7

a

A.

Now,

all her body I wouldn • t be sure, sir.

Q.

9
10

I know she told me that they patted her body.

And did she make any mention to you about how she

wanted to call the NAACP?

11

A.

I'm not sure of that, sir, either.

12

Q.

You don't remember that?

13

A.

I'm not sure.

I know she wanted to get counsel.

1 4 Maybe she did say that, but I'm not sure of that.

1s

Q.

But something in there kind of triggers that maybe

16 she wanted to do that, she wanted to contact the NAACP?

(

,

17

A.

As I say I •m not sure, sir.

1a

Q.

In fact she also said she wanted to go see a lawyer

19 within like a day or two of this incident, isn't that
20

right?

21

A.

Yes, sir, I know that.

22

Q.

And you didn't counsel her to go see a lawyer, did

A.

I counseled her to do what she would feel was

23 you?
24

righ~

25 inside of herself.
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1

Q.

And part of your beliefs of being a pastor is

2 forgiveness 1 is that right?

,

3

A.

Yes, sir.

4

Q.

People make mistakes and people need to be

5 forgiven.
6

A.

Yes

7

Q.

And did you talk with your daughter about well,

1

sir.

8 maybe the people at Super Fresh made a mistake thinking
9 that you had taken something and maybe you need to forgive
10
11

them, did you talk with her about that?
A.

I talked to her about her feelings and her emotions

12 and what she wanted to do and it was entirely up to her
13 about the forgiveness or what you want to do.
14

her hands.

15

Q.

I left it in

And did she tell you that night that she

ha~

16 actually called and spoke to the store manager before she
17 called you?
18

(

,

A.

I'm not sure, I'm not so sure.

I'm not so sure

19 actually when she talked with them.

When she called me I

20 know she was hysterical and crying.

I'm not sure if she

21

called them.

22

that she did, she told me.

23

that I understood that she talked to them before that time.

24

Q.

I knew at the time.

Recently I found out

But that night I'm not so sure

And did your daughter tell you pretty much the

25 events that happened when she went into the store?
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1

A.

Yes, sir.

2

Q.

Did she tell you what she was wearing, sweat pants

3

and her brother's oversized jacket?

4

A.

Yes, sir.

5

Q.

And didn't have her glasses on.

6

A.

Yes, sir.

7

Q.

And was picking up items that she was having to

a carry in both arms .
9

A.

Yes, sir.

1o

Q.

Did she also tell you that someone in the store had

11

mentioned--that someone had seen her place something down

12 the top of her shirt?
13

A.

Yes, sir.

14

Q.

Of course she's your daughter.

Of course you would

1 5 not believe that that would have happened, is that correct?
16

A.

Absolutely so.

17

Q.

And did you ever ask your daughter in terms of

18 well, you know, if she hadn't taken anything--did she tell
19 you after this incident occurred that she left the store

20 very quickly?

(

"l

21

A.

Yes, she did.

22

Q.

Did you ever ask her if she ever wanted to speak to

23 the management or anyone at the store right then and there
24 to clear the matter up instead of leaving the store quickly
25 and calling the store back after she left?
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1

A.

Sir, you have to know Racquel, and I know Racquel.

2 Racquel when she's angry or when she's hurt she's not going
3 to do very much talking, she's going to do some crying.
4 And I think that . . .

)

5

Q.

And she's going to file law suits, is that correct?

6

A.

I guess she has, sir.

7

MR. CABELL:

8

COURT:

Nothing further.

Any re-direct?

9

10 Re-Direct Examination by Ms. Samley:
11

Q.

Mr. Ruffin, I just have one question to what Mr.

12 Cabell just asked you at the end about filing law suits.
13 Has Racquel ever filed a law suit before this?
14

A.

No, sir.

No, rna' am, no, rna • am.

15

Q.

Would you know if she had filed a law suit

16 previously?
17

A.

Yes.

Racquel--we are a close family and she comes

18 to me as being the head of the family and she bounces
19 things off of me and lets me know what she's doing and I
20 would know.
21

Q.

And she has never filed a law suit.

22

A.

Never, never.

23

MS. SAMLEY:

24

COURT:

Thank you.

Thank you.

You may step down, sir,

25 and resume--well, you can either stay in the courtroom or
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1

leave, whatever you may care to do.

You don't intend to

2 call this witness in rebuttal?
3

MS. SAMLEY:

4

COURT:

No, I don't.

All right, your next witness,

5 please.
MS. SAMLEY:

6

I'd like to call Erica Ruffin.

7

8
9
10

ERICA RUFFIN,
having been called as a witness, was duly sworn, and
testified as follows:

11
12

13

Direct Examination by Ms. Samley:
Q.

Would you state your full name, please, for the

1 4 record.

.,

15

A.

Erica Michelle Ruffin.

16

Q.

And, Ms. Ruffin, where do you live today?

17

A.

I live in Newsport News, Virginia.

18

Q.

And are you related in any way to the plaintiff?

19

A.

Yes, it's my sister.

20

Q.

Are you younger or older than her?

21

A.

I'm younger.

22

Q.

What do you do for a living?

23

A.

I'm an automated logistical specialist for the

24

25

U~

s. Army.

COURT:

I'm sorry, I missed that.

169

You're a

Reporting Service
57 South Main Street, Suite 608
Harrisonburg, VA 22801

DIRECT - E. RUFFIN
1

what?

2
3

81.

A.

s.

I'm an automated logistical specialist for the U.

Army.

COURT:

4

All right.

s

Q.

How long have you been in the army?

6

A.

A year.

7

Q.

And did you attend college?

a

A.

James Madison University, yes.

9

Q.

And did you graduate?

10

A.

Yes, I did, last year.

11

Q.

So you were a year younger than Racquel?

12

A.

Yes, I was.

13

Q.

And a year behind her in school?

14

A.

That's correct .

15

Q.

Did you while you were a student at James Madison

16 spend much time with Racquel?

)

17

A. A lot.

We hung out together.

18

Q.

Were you roommates as well?

.19

A.

Yes, we were.

20

Q.

Were there any other people who lived in the

21 apartment with you and Racquel?
22

A.

No.

23

Q.

Ms. Ruffin, would you know if Racquel has ever been

24 accused of taking anything?
25

MR. CABELL:

Objection, Your Honor.
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COURT:

1

82.

Overruled.

2

Q.

Go ahead.

3

A.

She's never been accused of taking anything,

4 anything.

s

Q.

Has Racquel ever come to you and said I've taken

6 something?
7

A.

No.

No.

a

Q.

Knowing Racquel as you do would you believe that it

9 would be likely that she would . . .
MR. CABELL:

10

11

A.

She would never take anything.
COURT:

12

13

Q.

Objection.

Sustained.

Ms. Ruffin, I would like to take you back to the

14 night that this incident happened.
15 1998

That was in March,

0

16

A.

Okay.

17

Q.

March 8th, I believe it was a Sunday.

And it was

18 the beginning of spring break at James Madison.

,

'

")

19

A.

That's right.

20

Q.

Were you still in Harrisonburg?

21

A.

I left.

22

Q.

And where did you go?

23

A.

I went home, Cape Charles, Virginia.

24

Q.

With your parents?

25

A. That's correct.
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1

Q.

And what did you do during that day?

2

A.

I went to church.
MR. CABELL:

3

4

83.

Your Honor, objection to the

relevancy as to what this witness did this day.
Do you want to get .

5

COURT:

6

MS. SAMLEY:

I'm just asking a foundation.

7 She actually did play a role in the one conversation that
8 evening.

I'm just setting a foundation.
MR. CABELL:

9

Your Honor, you've already

10 ruled on that conversation.
COURT:

11

The only part of that conversation

12 that would be relevant was the statement concerning . . .
MS. SAMLEY:

13
14

And that's actually what this

witness . . .
COURT:

15

All right, well, let's just get to

16 that point.
17
18

{

,

..

Q.

Ms. Ruffin, when you were at home at your parents I

take it that evening did you.have any phone conversation?

19

A.

Yes, I did.

20

Q.

And with whom?

21

A.

I was on the other line with my sister for the one

22 conversation, then on the other line with the person from
23 Super Fresh.
24

Q.

So the first phone call when you were on the other

25 line with your sister, who was the primary conversation
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1 between if you were just on the other line?
A.

2

Me and my sister was talking.

I had a phone and my

3 dad had a phone so we were listening at her cry and tell us
4 what happened.
5

Q.

How would you describe Racquel's state of mind

6 during that phone conversation?
7

A.

I thought somebody actually broke into the house.

8 I didn't know what was wrong, she was crying, what was
9 wrong with my sister, what got her shaken up like that.
Q.

And what is it she told you about what had upset

12

A.

She said she got accused of stealing.

13

Q.

And did she say any other details?

14

A.

She said that she had like some big clothes on and

10
11

15

her?

she didn't have a bra on and they kind of like patted her

16 all the way down like violated her.
17

Q.

Did she say the name of the store or anything like

18 that?

(

)

19

A.

She said Super Fresh.

20

Q.

Now let's turn to the second phone conversation you

21 said you were a party to.

Who were the other participants

22 in that phone conversation?
23

A. Well, she never said her name.

My dad asked what's

24 your name and she never said her name.
25

Q.

Do you know who the person was though?

Reporting Service
57 South Main Street. Suite 608

173

••• .....!.- ....

...

'..

....'"' .... 41111·

85.

DIRECT - E. RUFFIN
1

A.

She was somebody from Super Fresh because my dad

2 was asking her like my daughter just came to the store and
3 you accused her of stealing, what procedure did you follow,
4 and she greatly said . . .

(

,

MR. CABELL:

5

Objection, Your Honor.

6 Objection.
7

A.

COURT:

8

9

. I didn't follow correct procedure.

Q.

Sustained.

So when you were a part of that conversation did

10 you hear the woman on the other end make any statements
11 about what she had seen that night or what had happened?
12

A.

She really didn't say that much.

She said she

13 thought she was stealing.
14

Q.

She thought that Racquel was stealing?

15

A.

Yes, she thought that Racquel was stealing.

I knew

16 that wasn't true so I was like saying stuff and my dad was
17 like sh-sh-sh because he couldn't hear the lady, but my
18

19

( )

sister would not steal anything.
Q.

Did she say specifically what she thought Racquel

20 had tried to steal?
21

A.

Some Rolaids.

22

Q.

I'm sorry?

23

A.

Some Rolaids.

24

Q.

Did you actually talk directly to the person on the

25 other end of the phone, the woman?
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1
2

A.

Did you have any other phone conversations that

Q.

evening?

5
6

A.

Yeah.

somebody from Maryland.
MR. CABELL:

8

COURT:
Q.

9

Objection.

Sustained.

Did you at any point later that evening talk to

Racquel again?

11

A.

Yes, I did.

12

Q.

And how would you describe her state of mind at

13

that time?

14

A.

She was really shooken up.

15 violated.

I mean she was

I mean it was her senior year, she was stressed

16

out.

17

somebody accused her of stealing Rolaids.

She was trying to, you know, graduate and then

18

MR. CABELL:

19

COURT:

20

I )

I was still on the phone, my dad called

7

10

My dad was going sh-sh, because I

was really upset, I was really upset.

3
4

I was trying to.

86.

21

Q.

Your Honor, objection.

Sustained.

Did you talk to Racquel at any point ·later that

week?
Yeah.

22

A.

23

Q. And without saying exactly your conversation how·

24

would you describe Racquel' s state of mind during that week

25 while you were on spring break?
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1

A.

She still wasn't right.

She was still upset by it.

2 She couldn't believe it happened to her, you know, to her.
3

Q.

I take it after spring break you returned to JMU?

4

A.

Yes, I did.

5

Q.

And were you again Racquel's roommate?

6

A.

Yes, I was.

7

Q.

From that point till the end of the semester can

8 you generally describe Racquel's state of mind, how was she
9 doing?
10
11

A.

She still couldn't believe it happened to her, but

she wanted just to get out of this town because she was

12 violated and this is the first time, you know, we've ever
13 been violated like this before, you know.

We thought it

14 was cool here, but I don •t know, we wanted to go.
15

MS. SAMLEY:

16

COURT:

I have no further questions.

All right, cross examination.

17

18 Cross Examination by Mr. Cabell:
19

(

)

Q.

Ms. Ruffin, your sister said that she had been

20 violated, is that right?

Is that a term that she had used,

21 that she had been violated?

22
23

24

A.

Violated, something to that extent, she was

violated.
Q.

And when you were on the phone with your,father you

25 were just basically--you were over listening, weren't you?
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1

A.

I was on the other line.

2

Q.

Did you ever identify yourself as saying I'm Erica

3 Ruffin and I'm on the other line and I'm listening to this
4 conversation?
5

A.

You didn't do that, did you?

I could have said I was her sister.

I could have

6 said I was her sister.
7

a

Q.

I 'm not asking you to guess .

I 'm asking you

specifically did you identify yourself?

9

A.

I did not speak my whole full name.

10

Q.

Did you say that there's another person on the line

11 with you?
12
13

A.

They heard me because my dad is a male voice and I

have a female voice so they heard me.

14

Q.

Going to the--you got back after spring break.

15

A.

That's correct.

16

Q.

She said she just wanted to get out of town, she

17

18

didn't like Harrisonburg any more?
A.

I mean she didn't like what happened to her.

19 know, we're from a small town.

(

)

2 o happened to her.
21
22
23
24

Q.

You

She didn't like what

It was a racist thing.

Did you hear her on that phone call make any

comment about how she was going to contact the NAACP?
A.

We were trying to get everybody involved cause I·

was a part of the NAACP at James Madison University so we

25 were trying to get everybody involved.
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1

Q.

And were you actively suggesting to her that she

2 also file a law suit within a couple days after this
3

,

4

incident?
A.

I thought that this situation should be taken to a

5 court because it's not right.

You would think that if

6

something would happen to your family, you know, that

7

doesn't hit home until it happens to somebody, you know, in

8

your family.

9

Q.

And if two people were to come in and testify that

10 they observed your sister placing something down the front
11
12

of her shirt that wouldn't be true.
A.

That would not be true.

13

MR. CABELL:

14

COURT:

15

MS . SAMLEY:

16

COURT:

l. 7

18

That would not be true.

Thank you.

Nothing further.

All right, any re-direct?
Nothing further.

All right, thank you, ma'am.

You

may step down.
MS. SAMLEY:

Actually, Your Honor, if we

19 could approach the bench.

( t

20

COURT:

(At the Bench)

21

22

All right.

MS. SAMLEY:

We want to know who is going to

23 be the corporate designee to have this admitted.
24

MR. CABELL:

This is the employee store

25 manual, Your Honor.
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COURT:

1

All right, so what would be the

2 purpose of this?
MS. SAMLEY:

3

It would be an ex parte

4 admission as far as the procedure.
COURT:

5

Well, based on the ruling I made

6 earlier I'll mark it as an exhibit, but I'm going to reject
7 it.

Well, that's enough said I think, but for the reasons

a I previously expressed.
9

MS. SAMLEY:

(In Open Court)

10
11

Yes, sir.

MS. SAMLEY:

Your Honor, at this point the

12 plaintiff rests its case in chief and reserves the right
13 for any rebuttal.
14

COURT:

All right.

15

MR. CABELL:

Your Honor, we 1 d like to make a

16 motion.
].7

COURT:

Ladies and gentlemen of the jury,

18 we're going to take a short recess at this moment and we'll
19 have you back in here shortly.

(

)

20

Thank you.

(Jury Leaves Courtroom)

21

COURT:

All right, go ahead.

22

MR. CABELL:

Your Honor, at this point.the

23 defendants move to strike the plaintiff's case.

More

24 specifically I guess I can do it by each count, Your Honor.
25 First off there are several counts that I guess essentially
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1 they are slander and assault and battery counts against
2

both defendants as well as Super Fresh.

There is

3 absolutely no evidence to suggest that Mrs. Pennington in
4 any way committed an assault and battery on Mrs. Shreves.
5 I believe you look at count one of plaintiff's motion for
6 judgment alleging assault and battery
7

COURT:

All right.

8

MR. CABELL:

I mean there is absolutely no

9 evidence that Mrs. Pennington ever committed any assault
10 and battery at all whatsoever.

On count two with slander,

11 Your Honor, I would move to strike the allegation of
12

slander against Mrs. Angela Shull.

The only evidence we

13 have is Mrs. Shull coming up and asking can I search you.
14 Your Honor, I don't believe that that rises to the level of
15 being slanderous.

It's a question.

It doesn't say

16 anything to the extent of have you stolen anything or
17 anything like that.
18 you.

It was just a question of can I search

That's the plaintiff's own evidence.

So I would move

19 to strike count one of assault and battery against Mrs.
(

')

20

Pennington and count two of the slander against Mrs. Shull.

21 But overall, Your Honor, I make a general broad motion to
22

strike the entire plaintiff's case and I would argue, Your

23 Honor, that given the testimony of the plaintiff she has

24 testified that she came into the store, that she was
25 wearing an oversized coat with pockets, it was unbuttoned.
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1 She had sweat pants on.

She did not have her glasses on.

2 She could not see the items that she was looking for.

And

3 that she essentially walked up and down the aisles and she
4 found items and she's described them, Your Honor, as a two

(

,

5 liter ginger ale bottle, potato chips, a four roll of
6 bathroom tissue, Kool-Aid and some deodorant.

And she

7 gestured, Your Honor, that she had to carry her items like
8 this.

And that when she got to the checkout counter the

9 question was asked do you mind if I search you.
10 not say no.

She did

Of course she didn't say yes either, hut she

1 1 said that she was patted down and that she left.

Your

12 Honor, there is the merchant's immunity statute which, Your
13 Honor, we had filed a motion for summary judgment which
14

essentially cites our position very fully in that case in

15

opposition.

16

has not had the opportunity to hear the evidence from the

17

defendant, but nevertheless we do believe that given the

18

plaintiff's own testimony it would be appropriate at this

It might he premature now because Your Honor

1 9 time to strike the plaintiff's case, if not in its entirety

(

)

20 at least part and parcel to both these ladies.
21

COURT:

22

MS. SAMLEY:

23

All right.

Go ahead.

Your Honor, first I'd like to

deal with the general motion to strike as to the whole

24 case.

I think it's fairly obvious that the plaintiff has

25 made out the claims that would be sufficient to sustain a
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1

verdict in her favor.

First of all, with respect to the

2

slander, as the defendant's counsel is arguing it is true

3 that Ms. Brewer merely said can I search you, but the law
4

is very clear and it's actually contained in the proposed

5 jury instructions, "A statement is defamatory if people in
6 the community understand the words in it and their normal
7

usage to mean that the plaintiff

a

shoplifting.

co~mitted

the crime of

Certainly she would not be going up to

n

9 Racquel and asking to search her just so she can see what's
10 in her pockets and whether she has five quarters and a
11

dollar bill.

Obviously when someone comes up to you in a

12 store in a checkout line and says can I search you the
13

implication is very clear that that person suspects that

14

the person, the target of it, is taking something that

15 doesn't belong to them.
16 fairly similar.
17 Va. 144.

In fact there was a case that's

I believe it is Food Lion v. Melton, 250

It was a case decided in 1995.

In that case the

18 plaintiff left the store, the security officer from the
19 grocery store went out to the parking lot and in the
20 parking lot says don't you have something that belongs to
21

us.

In that case it was found that that was defamation, it

22

was slander per se.

Everyone realized that that meant that

23 this person was being accused of shoplifting, as well·as·
24 here, Your Honor.

I don't believe the defendants can argue

25 that . . .

Reporting Service

57 South Main Street, Suite 608

182

94.

COURT:

1

2

What circuit court is that case

from?

3

MS. SAMLEY:

4

COURT:

5

MS. SAMLEY:

Henrico County, Your Honor.

Okay.
And so I think it•s very clear

6 and I think the defendants• argument is not a valid one.
7 It's very clear that the words can I search you given the
8 context, the fact that she was stopped at the checkout line
9 at a grocery store, very clearly is defamation and at the
10 very least it does propose a question that should be one
11 within the jury•s province to decide.

Secondly, with

12 respect to the assaults and battery, Your Honor, first of
13 all, there has been sufficient evidence to show that the
14 assault and battery had been perpetrated on Racquel because
15 under Virginia law the battery needs only be an offensive
16 touching, however slight.

And although yet the defendants

17 haven't had an opportunity to put on their evidence, Mr.

18 Cabell has acknowledged during his statements that the
19 defendants will testify that at the very least they opened
20 up her jacket.

Therefore, there was actual physical

21 contact. Therefore, there is sufficient evidence to sustain
22 the assault and battery.

Now, specifically with respect to

23 their motion to strike with regard to Mrs. Pennington, Your
24 Honor, the evidence for the assault and battery with
25 respect to Mrs. Pennington is that she urged Ms. Brewer to
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1 go and stop and search the plaintiff.

We have that

2 evidence from her deposition and we expect that she'll
3 testify consistently with that deposition.

Therefore, the

4 fact that she specifically asked Mrs. Shull to go and stop
5 Racquel at the checkout line and search her if that's what
6 was required shows that she specifically ordered the
7 assault and battery.

Therefore, Your Honor, we request

8 that the defendants• motion to strike be overruled.
COURT:

9

As regards the general motion to

10 strike, that motion is denied.

As regards the motion to

11 strike the assault and battery charge against Mrs.
12 Pennington, I'm going to take that under advisement.

And

13 the other specific one was
14

MR. CABELL:

15

COURT:

The slander, Your Honor.

Slander, right.

That motion is

16 denied and your exceptions will be noted.
17

18

(

,

Let's bring the

jury back.
MR. CABELL:

Your Honor, if I might just for

19 the record, I know that Your Honor has taken it under
20 advisement, what may happen is during our case we may have

...

21 Mrs. Pennington testify as to what conversations she had
22 with Mrs. Shears (sic).

I would only ask, Your Honor, what

23 may happen then is .
24

COURT:

Well, I understand it's a unique

25 position, but on that issue I mean you in your opening
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1 argument stated to the jury that the facts were that that
2 is exactly what happened.
3

MR. CABELL:

Your Honor, if Ms. Samley had

4

elected to put that in on her case, which would be reading

5

the deposition or calling her adversely, there would be

6

that evidence at this point in time, but since the

7

plaintiff has rested and we're asking the Court to rule as

8

a matter of law that there is no evidence of assault on

9 behalf of Mrs. Pennington that that be stricken.
10

COURT:

All right, I understand, but I'm

11 taking it under advisement and you can make the point on
12 appeal that if it does come in later you still were
13 entitled to the motion to be granted at this point.
14

MR. CABELL:

15

COURT:

16
17

Yes, sir.

All right.

(Jury Enters Courtroom)
COURT:

All right, welcome back.

Mr.

18 Cabell, you may call_your first witness.

.,

19

MR. CABELL:

20

COURT:

21

MR. CABELL:

Mr. Harry Morris, Your Honor.

Harry Morris.

Go ahead.

Thank you, Your Honor.

22
23
-·

24

25
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1

HARRY MORRIS,

2

having been called as a witness, was duly sworn, and

3

testified as follows:

4
5

i

\

6
7

Direct Examination by Mr. Cabell:
Q.

Good morning, Mr. Morris .

Would you please

identify yourself fully to the Court and ladies and

a gentlemen of the jury, sir.
9

A.

Can you talk a little louder?

1 o one ear here .

11

Q.

I can't hear you in

I 'm deaf in one ear.

All right, well, how about if I come over here.

Is

12 that any better?
13

A.

Yes.

14

Q.

Would you please identify yourself fully to the

15 Court and the ladies and gentlemen of the jury.

(

")

16

A.

My name is Harry Morris.

17

Q.

Mr. Morris, how old are you, sir?

18

A.

If I live till August the 8th I'll be fifty-four.

19

Q.

And where do you live, sir?

20

A.

I live at 2477 Reservoir.

21

Q.

And is that in the Harrisonburg area?

22

A.

Yes, sir.

23

Q.

And how long have you lived in the Harrisonburg

24 area?
25

A.

Ever since me and my wife have been married, going
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1

on thirty- three years.
Q.

2
3

And did you happen to be a customer at the Super

Fresh store located at Carlton Plaza?
A.

4

5

I have.

And how often do you think that you would go into

Q.

7

that store?

8

A.

10

I've dealt there before I was married and

I've been married going on thirty-three years.

6

9

98.

How often I go in that store?

I've been in that

store just about every day, at least two or three times a
day.

11

Q.

Are you working now?

12

A.

No, I •m retired.

13

Q.

And where did you last work, sir?

14

A.

I worked up there almost thirty-five years for

15

Rocco.

16

Q.

17

A. For Rocco Poultry in Dayton.

For Rocco •s?
It used to be

18 Spencer's and then it was Marva! and then it was Rocco.
19

(

.,

Q.

I direct your attention going back to the evening

20 of March the 8th, 1998, at about 9:00 in the evening which
21 was a Sunday evening, at the Super Fresh there at Carlton
22

Plaza.

Were you a customer in the store on that date?

23

A. Yes, I was.

24

Q. And. did you have the occasion to observe a young

25 lady dressed in a black overcoat and baggy sweat pants and
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t

99.

a hat in the store?

2

A.

Yes, I did.

3

Q.

And was the lady African American or was she white?

4

A.

That's the lady at the table.

5

Q.

So you can identify this lady as being the

6

individual you saw in the store?

7

A.

Yes, sir.

8

Q.

Would you please tell the Court and ladies and

9 gentlemen of the jury what you observed that evening with

10 Mrs. Shears.

She used to be Ms. Ruffin but now she's

11 married, her name is Mrs. Shears.
MS. SAMLEY:

12
13

Q.

Mrs. Shreves.

Mrs. Shreves, I •m sorry.

A lot of S-H's, Judge,

14 I'm sorry.
15

A.

You mean at the very beginning?

16

Q.

No.

Did you observe Mrs. Shreves put anything in

17 her pockets?
18

A.

Well, to tell you how it was, she pulled up beside

19 my vehicle and I got out, getting out the same time she

(

l

20 was, we went in the store together.

She went over toward

21 the pregnant aisle section and went down about halfway and
22 I went down the other aisle and I cut and was going over
23 toward the milk, heading over toward the egg thing over ·
24 there .

She was about middle ways.

I saw her take

25 something off the shelf, stick it down her blouse.

I
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circled back around and I went up there and told Joyce.

2 don•t know what she took, but she took something.

I

I've

3 caught people in there more than one time, you know,
4 stealing.
5

Q.

Did you see the encounter that took place between

6 Mrs. Shears (sic) and the people up at the counter?
7

A.

Yes, sir, I did.

8

Q.

How far away were you from them when all this

9 happened?

10.
11

A.

I was standing right behind them with a bag of dog

food.

12

Q.

So you were a customer right behind them.

13

A.

Yes, sir, I went in there to get me a bag of dog

14

15
16

17

food for my dog.

Q.

Can you describe what you observed then, please, in

the checkout line?
A.

I told Joyce what I saw.

18 mind opening up her coat.

Joyce asked her would she

She said no.

Joyce asked her,

19 said could I check your coat, she said yeah, it's okay.
20

(

)

21

Q.

You're using the name Joyce.

The lady to my left

is Angela and this is Joyce.

22

A.

Yeah, the little short lady.

23

Q.

And what happened then?

24

A.

She give the okay an!i she took her fingers

25 something like this and held to them.
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1

Q.

And what happened after that?

2

A.

Huh?

3

Q.

What happened after that?

4

A.

Then she asked would you mind giving the items up

5 and that was it.
6

Q.

Then she took up and ran out the store.

She--can you describe, you said she took up and ran

7 out the store?
8

A.

She went out of the store in a hurry.
MR. CABELL:

9

COURT:

10

I have no further questions.

Thank you.

Cross.

11
12
13

Cross Examination by Ms. Samley:

Q.

Good morning, Mr. Morris.

I want to go back

14 through your testimony because I think you went through it
15 a little bit quickly and I want to make sure I'm getting
16 all of the details.

You said that you had pulled up

17 alongside Racquel' s vehicle?

(

)

18

A.

I had just pulled in, then she pulled up beside me.

19

Q.

Okay.

So you were both getting out of your cars at

20 about the same time?
21

A.

Yeah, we went in the store at the same time.

22

Q.

So when you went in the store at the same time

23
24

describe for me if you will what you saw Racquel wearing.
A.

I don't remember exactly wha-t all it was she had

25 on, but I know she had a coat on and pants.
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1

Q.

Anything about her shirt?

2

A.

It was tucked down inside of her pants if that's

3

4

what you mean.
Q.

Well, I want you to tell me what you remember

5 seeing with respect to her shirt.
6

A.

Well, it was tuck down tight inside of her pants

7 and then when she went down the pregnant aisle section I

a

went down the other aisle and cut and went across like

9

going towards to get the eggs over there.

Then she come

10

about halfway down that aisle way like I told you and I

11

seen her get something off the thing, I don't know what it

12

was, and stuck it down her thing.

13

up she had a bulge there.

14

Q.

Then when she come back

Okay, let's take it one step at a time.

So you

15

said when you first walked into the store you saw that

16

Racquel had a large coat on and a shirt that was flat

17

against her, tucked in her pants?

18

A.

Yes.

19

Q.

Any kind of bulge or anything then?

20

A.

No.

21

Q.

Can you describe what the shirt looked like, what

22 type it was?
23

A.

I don't remember any more what that looked like..

24

Q.

When you walked in you said you and Racquel were

25 walking into the store at the same time.

Did you see her
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1

103.

take a shopping cart?

2

A.

No, she didn't have no shopping cart.

3

Q.

Did she pick up a basket?

4

A.

No.

s

Q.

When she walked into the store then how far into

6 the store were you and she walking side by side
7 approximately?

a

A.

I don't remember that.

We just went into the store

9 side by side and she went down that one aisle and I went
10 down the next aisle.
11

12

Then I cut across and she was more

than halfway down . . .
Q.

Let's take it one step at a time.

Okay, so she

13 went down one aisle and you went down another.

So you were

14 walking side by side in the store and then you turned down
15 the aisle where the dog food is you said?
16

A.

I'm going to repeat myself one more time.

17

Q.

I'm just trying to be clear, sir.

18

A.

Okay.

She went down one aisle, I went down the

19 other aisle.

l

20

Q.

Okay.

21

A.

Yeah.

22

Q.

And until that time you were walking side by side.

23

A.

Right.

24

Q.

Excuse me, sir.

25

Were those aisles right next to each other?

I

went down there

...

Did you see her pick up any other

items before?

Reporting Service
57 South Main Street, Suite 608

192

IJ .. .....: •• -a. ......

''' """'""•

104.

CROSS - MORRIS
1

A.

No.

2

Q.

So the first aisle she went down was when you were

3

actually going to the dog food, is that correct?

4

A.

Can I say something?

5

Q.

Sure.

6

A.

I'm going to tell you one last time.

7 the pregnant aisle.
8

9

I went down the aisle next to it.

COURT:

She went down the what aisle?

COURT:

Pregnant aisle?

Sir?

A.

10
11

She went down

A. Yes.

Well, that's what I call the pregnant aisle.

12 You know, things there where you--that's what I call the
13 pregnant aisle.
COURT:

14

I don't understand what you're

15 saying.
16

A. You know what I'm talking about.
MR. CABELL:

17

It might be, Your Honor, where

18 you've got diapers and medications . . .

(

,

..

COURT:

19

You mean the diapers and baby food?

20

A. Whatever you want to call it.

21

Q.

I think the store calls it the health and beauty

22 aisle.
23

A.

I don't know what you want to call it.

Anyhow she

24 went down that aisle way and I went down the next aisle way
25 too.

I went down to the bottom, cut across, I was heading
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1

towards the eggs and stuff.

2 to the bottom.
3 shirt.

105.

She went almost halfway down

I seen her get something, stick it down her

I cut and come back up and went up there and I told

4

this lady right there in the blue, purple, whatever you

5

want to call it, Joyce, and then I went back and got my dog

6

food.

7

behind her .

a

Q.

9

Then she was up there at the thing when I walked up

Let me just make sure I understand what you're

saying.
COURT:

10
11

here.

12

blue?

13

A.

You're saying you went up and told the lady in the

Right.
COURT:

14
15
16

A.

This is the

Yes.
COURT:

A.

A.

And you call her Joyce .

That's what I've always called her.
COURT:

19

20

You stand up, ma'am.

lady you say you told.

17
18

Let me just back up for a minute

All right, okay.

I can't pronounce her last name.

That's fine.
That's what I've

21 always called her.
COURT:

22
23

Q.

Okay.

Mr. Morris, I'd like to take it one step at a time.

24 You said that you turned down the aisle to get your dog
25 food and that you saw Racquel turn down to the health and
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1

beauty aisle, correct?

2

A.

3

thing.

4

Q.

Okay.

s

A.

After I saw that then I turned around, I was headed

6

I went down the aisle next to the health and beauty

toward the eggs, I was going to get some eggs too, but I

7 saw that there, then I went back up and told Joyce.

a
9

Q.

I just want to make sure I'm understanding your

testimony completely.

Is that accurate so far, what you

10 have testified to?
COURT:

11

Which aisle were you going down?

12 She was going down the pregnant aisle and you were going
13

down the what aisle?
A.

14

I went down the aisle next to the thing over there.

COURT:

15

16
17

A.

I went down the aisle next to the one that she was

in.
COURT:

18

19 or is that the

{
\

-.,

Next to what?

All right, is that the produce aisle

. . .

20

A.

I don't remember which one it is.

21

Q.

And so, Mr. Morris, at that point had you seen

22 Racquel pick up any other items, did she have any items in
23 her hand?
24

A.

The only thing I seen her pick up was in the aisle

25 where I told you there.
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1

107.

I'm saying before that when you were walking side

2 by side with Racquel in the store and you went down the one
3 aisle, she went down the health and beauty, had you seen

)

4

her personally pick up any items in the store, whether that

5

be soda or toilet paper?

6

A.

I

didn't see her pick up nothing else except right

7 there middle ways the aisle where I told you.

a

Q.

Okay, that's fine.

9 gone and picked up dog food
10

A.

You also testified that you had
I

take it.

After I told Joyce I went over there and got me a

11 bag of dog food and went back up to the express line and
12 she was there.
13

Q.

I

stood behind her.

Mr. Morris, do you remember you and

I

having met in

14 the past . . .

(

)

15

A.

Yes , rna ' am, I do .

16

Q.

And you gave some testimony in this case.

17

A.

Yes , rna ' am, I do •

18

Q.

Would that have been September 28th, 1999?

19

A.

That gentleman right there, he can tell you when it

Q.

Do you have any reason to doubt it was the end of

20 was.
21

22 September last year?
23

A.

We met was it in your office, sir?

24

MR. CABELL:

No.

Another office here in

25 Harrisonburg.

Reporting Service
57 South Main Street, Su~e 608

196

108.

CROSS - MORRIS
1

Q.

But you do remember meeting at an attorney's

2 office?
3

A.

Yeah.

4

Q.

And do you remember that there was a Court Reporter

5 there taking down your testimony?
6

A.

Yeah.

7

Q.

And do you remember that when we started that

8 procedure we asked you to raise your right hand and tell
9 the truth?
10

A.

Well,

11

Q.

Do you remember also testifying during that--that's

I

did tell you the truth.

12 called a deposition.

Do you remember testifying during

13 that deposition that the first thing you did when you went
14 into the store was to go and get the dog food, that you had
15 not ever mentioned telling Joyce about this thing that you
16 saw before you went and got your dog food, do you remember
17 that?
18

,

A.

I

don't remember that.

You know, I know I went

19 down--! know I saw her, I was headed towards the eggs, I
20

circled around and told Joyce, I went over there and got my

21 dog food, come back up behind her and she was standing
22

23

there at the express line.
Q.

I'm just trying to understand your testimony, sir.

24 You're saying today that when you saw Racquel, and you
25 think you saw Racquel put something down her shirt, you
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1

went and immediately told Joyce, correct?
A.

2

Ma'am, you said you--would you mind repeating that

3 question back again?

,

Q.

4

Sure.

What you're saying today is that you entered

5 the store, you and Racquel went down separate aisles, you
6

saw her pick up an item, put it down her shirt.

You

7

immediately went to tell Joyce what you had seen and then

a you went to get the dog food, correct?
9

A.

Yes, ma'am.

10 up something.
11

And you said I thought I saw her pick

I did see her pick up something, but I don't

know what it was.

12

Q.

I'd like to refer you to your deposition and I'd

13

like to read to you your testimony from your deposition at

14

page
MR. CABELL:

15

16 proper way to impeach.
COURT:

~7

Your Honor, that's not the

I would ask that she .
Ask him if he ever made a certain

18 statement.
19

Q.

Did you ever, Mr. Morris, make a statement that

20 when you first came into the store you went and grabbed

f )

21 your bag of dog food, that was the first thing you would
22 have done?
23

A.

I might have been mistaken about that there, ·but I

24 iknow for a fact what I saw like I told you just a little
25 bit ago about the lady and about what happened, I know it
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1

to be a fact.

As God is my judge I' 11 tell you the honest

2

truth I told you what I saw, that's all I can tell you,

3 Your Honor.
4

So, Mr. Morris, you're not contradicting the fact

Q.

5 that you may have first gone in and picked up a bag of dog
6 food, correct?
7

A.

I may have had that a little bit backwards, but I

8 did tell you what
9 well,

I

I

saw.

I

went over and got some eggs,

was going to get some eggs, but they didn't have

10 what I wanted, and I went back around and circled and told
11 Joyce, then I went and got the dog food.
12

13

She was there at

the express line and I walked up behind her.
Q.

Where were you standing when you say you saw

14 Racquel put something down her shirt, where were you
15 standing originally?
16

A.

Right there at the end of the aisle way.

17

Q.

At the end of the health and beauty aisle?

18

A.

Yeah.

19

Q.

How far away from Racquel were you?

20

A.

Ma•am, I don't know, exactly know, but I know·what

21

I saw.

22

Q.

Can you estimate it?

23

A.

I ain't that good at estimating.

I ain't got but a

24 second grade education.
25

COURT:

Was it farther than from here to
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1 that wall?
2

Sir?

A.

COURT:

3

Was it farther--was it about the

4 distance of where you are to that wall or was it further or
5

)

6
7

shorter?
A.

I'd say about from here to that gentleman right

there in the purple shirt there.
COURT:

8

9

10

about forty feet.
A.

I'm just rough guessing.
COURT:

11

12

All right, that gentleman, so that's

Q.

All right.

And, Mr. Morris, when you were standing at the end

13 of that aisle then approximately that distance away were
14

15

you standing in the meat department?
A.

I went to go by, I went to go by that a way and

16 when I happened to turn my head I seen it.
17

Q.

But where were you standing, was that actually in

18 meat department?

t

19

A.

Well, the meat department is back there, yeah.

20

Q.

So that's where you were standing when you say you

21

22

saw Racquel.
A.

If you want to call it the meat department, one

23 side of the meat department, go back over that a way
24 towards the eggs .and milk department.
25

Q.

Where the meat is displayed.

And you say that you
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1

saw Racquel put something down her shirt.

2

it for us?

3

A.

112.
Can you describe

She just retch over and got something and stuck it

4 down her shirt .

)

5

Q.

But what was it?

6

A.

I don ' t know.

7

Q.

Can you describe was it small, was it large?

8

A.

I don't know, that's why I can't tell you.

9

Q.

Was it a box?

1o

A.

I don ' t know.

11

Q.

Did she reach up high on the shelf, medium like eye

1 2 level or . . .
13

A.

She just retch up and got something and stuck it

14 down her shirt.

I don't know what it was.

15

Q.

Did you see anyone else around?

16

A.

There wasn't nobody else in the aisle way, no.

17

Q.

And your testimony today is that after you saw that

18 you went directly to report the situation, is that correct?

l

19

A.

Yeah.

20

Q.

Do you recall in your deposition testifying to the

21 fact that at no time during that trip to the store did you
22 report this to any employee?
23

A.

No, I went and told Joyce.

24 nobody else.
25

Q.

I don't think I told'

I'm pretty sure Joyce was the one I told.

Do you remember in your deposition specifically
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1 saying that after you supposedly saw Racquel put something
2 down her shirt that you didn't stop to talk to anyone?
I don't think I talked to nobody else.

A.

3

I went and

4 told Joyce.
5

Q.

I'd like to read then from page 53.

6

A.

I don't think I did.

7

Q.

Do you remember testifying, I asked you, I said,

8 "Okay, when she was corning out of this aisle,
9 Racquel,

11

11

meaning

you just told me now that you turned left down

10 this front main aisle, is that correct?"
11

n

You answered,

She goes back over to the checkout counter to the express

12 lane. 11

And I asked, "Are you following her? 11

13 answered, "I walked up behind her.

11

And you

I say, "Okay, this

14 whole way in front of the aisles did you see any store
15 customers or store employees? 11
16 remember.

You answered, ''I don' t

I told you, you know, it's been over a year.

I

17 don't remember exactly what--who all was in there, if there
18 was anybody, if there wasn't or if there was."
19

(

)

11

Did you stop and talk to anyone?:

20 didn't stop to talk to nobody."
21 of that?

And I said,

You answered,

11

No, I

I said, "So you're certain

You're not saying you don't remember if you did

22 or didn't, but you did, you said clearly you did not stop
23 to talk to anyone."

You said, "Not as I know of I didn •·t

24 stop to talk to nobody. 11
25

A.

I said not as I know of I didn't talk to nobody,
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1 no.
2

Except Joyce.
Q.

Except Joyce.

So at that point when I was taking

3 your deposition you didn't remember talking to Joyce?
4

A. Ma'am, I'm going to repeat it one more time and

5 this is going to be the last time.
6 told you before.

The lady did what I

I don't have to lie.

7 thirty-five years.

I was on my job

You don't keep a job if you lie.

a doctor made me retire on account of my health.

A

She did

9 what I told you she did and I ain't lying.
10

Q.

Mr. Morris, I'm not calling you a liar.

I'm just

11 trying to get out the facts because when I took your
12 deposition back in September you told me you never reported
13 this to a store employee and now today you're telling us in
14 court that you actually reported it to Joyce.
15

A.

Joyce was the one I told.

16 report it to Joyce.
17
18

19

Q.

I didn't say I didn't

I told Joyce.

Do you remember talking to any other store

employees that night?
A.

What do you mean was I talking to any other store

20 employees?
21

Q.

Other members of Super Fresh, other workers who

22 were on duty that night, did you stop to talk to any of
23 them?
24

A.

Not until I went and told Joyce.

25

Q.

Other than Joyce.
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1

A.

Not as I know of, not until I went up and told

2 Joyce.
3

Q.

You didn't stop and talk to Roy Rexrode?

4

A.

I talked to Roy when he come up front.

5

Q.

After this incident happened?

6

A.

After it happened.

7

Q.

Not before.

8

A.

Huh?

9

Q.

You didn't speak with him before either at the back

1o

11

of the store or tell him . . .
A.

Not to my knowledge.

I don't recollect.

Not to my

12 knowledge I didn't.
13

Q.

When you told Joyce that you had seen Racquel put

14 something down her shirt what did she say back to you?
15
16

A.

She asked me where's she at and I said she's over

in the pregnant . . .

17

Q.

I'm sorry?

18

A.

She's over in the thing over there.

About that

19 time she come up the express line.

(
I

.,

20

Q.

Joyce did.

21

A.

Yeah.

22

Q.

And where were you standing when Joyce came over to

23 the express line?
24

A. After I told Joyce I went over there and got my dog

25 food.

Then I come back up there and she was standing there
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,

1

and Joyce asked could she search her.

2

permission.

3

Q.

4

116.

She give her

When you came up to the line then where in relation

to Racquel were you standing?

5

A.

Ma'am?

6

Q.

When you came up to the checkout line, you just

7

testified that after you got your dog food you came up to

8 the checkout 1 ine . . .

9

A. She was standing there in the express line.

10

Q.

And where were you standing, how far from Racquel?

11

A.

Right behind her.

12

Q.

Right behind her.

13

your i terns?

14

A.

Yes , rna ' am.

15

Q.

And you were right behind her.

So you were in line to pay for

And then what did

16 you say that you thought you heard Joyce say?

17

A. Joyce asked her could she open her coat and the

1 8 lady said what for.

She said to return the items that you

19 took.
20

( J

She said I ain't took nothing.

Q.

21 you mind if I search.

Joyce said would

She said it was okay.

And Joyce

22 took her finger and thumb and peeled her coat open like
23 that.

She didn't pat her down.

She didn't touch her or·

24 feel her, didn't touch her down here, didn't touch her on
25 the leg.

She just took her finger and thumb and held her
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1 coat open is what I saw.
2

Q.

That's the God's honest truth.

Joyce is the person who searched Racquel, opened up

3 her coat.

Did you see anything?

4

A.

I saw a bulge.

5

Q.

A bulge.

6

A.

A little round bulge in her blouse.

7

Q.

Did the person who was searching her see that

What kind?

8 bulge, did you . . .
9

A.

I don't know, I don't know.

I didn't say nothing

10 none.
11

Q.

What happened then between Joyce and Racquel?

12

A.

Then she told Joyce I'm leaving and she went out

13 the door.
14

Q.

Did you hear Joyce at all apologize to Racquel

15 after this happened?
16

A.

I don't remember that part.
MS. SAMLEY:

17

I have no further questions.

18 Thank you .
COURT:

19

(

)

Re-direct?

20

21 Re-Direct Examination by Mr. Cabell:
22

Q.

Mr. Morris, this thing happened over two years ago,

23 right?
24

A.

Yes, it • s been a while.

25

Q.

Do you remember all the events and everything that
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2
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occurred that night?
A.

I remember as much as I can.

Now, you know I've

3 got a brain tumor and I remember as much as I can.

What I

4 told that lady there was the honest truth.
5

Q.

You saw Ms. Ruffin put something down her blouse.

6

A.

Yes, sir.

It was about like I said, I don't know

7 what it was, but I know what I saw.
8

MR. CABELL:

9

COURT:

No further questions.

All right, thank you.

10 down, sir, and you're free to leave.

You may step

Thank you for coming.

11

Ladies and gentlemen of the jury, we're going to take a

12

short luncheon recess now and you're free to leave.

I'd

13 like you back about five minutes to one so we can be
14 promptly underway at 1: 00.

(Jury Leaves Courtroom)

15
16

(

.,

Thank you.

COURT:

I'll keep you folks working through

17

the lunch hour.

I've quickly reviewed--! know there's an

18

objection to any instructions submitted by the defendants

19 because of their untimeliness under the pre-trial order.

20

MS. SAMLEY:

21

COURT:

Yes, sir.

And I have to take--well, I think

22

technically they were untimely, but I have to fault

23

somewhat that I thought I had gotten that opinion out to

~yself

24 you folks weeks ago and didn't realize it until just a few
25 days ago when I got a phone call that it was setting over
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1 there unsigned.
2

So assume for the moment that I'm not

going to grant your motion why don't the two of you go

3 through, see how many of them you can get that are agreed
4

to.
MS. SAMLEY:

5

And actually, Your Honor, I

6 have in the event that you are to consider theirs I have
7 gone through and noted and I have a writing for you and for

a Mr. Cabell which ones I do object to and the legal grounds
9 for the objection.
COURT:

10

All right, that will be fine, but

11 what I'm going to encourage you to do, there have to be a
12 lot of them you agree upon, I mean there can't be that many
13 in controversy, let's see if we can get the ones that are

{

l

14

agreed upon.

15

will be fine, we can do that, then we can just deal when we

16

come back and I'll try to get back at quarter till one or

17

something of that nature.

18

MS. SAMLEY:

19

COURT:

If you agree to mark up certain ones that

22

Yes.

Thank you.

(Luncheon Recess)

20

21

Can I give this to you now?

COURT:

We're ready for the jury.

(Jury Enters Courtroom)

23

MR. CABELL:

24

COURT:

Roy Rexrode.

All right, you may go ahead.

25
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ROY R. REXRODE,

1

2

having been called as a witness, was duly sworn, and

3

testified as follows:

4

\

,

s Direct Examination
Q.

6

by Mr. Cabell:

Mr. Rexrode, would you please identify yourself to

7 the Court and ladies and gentlemen of the jury, please,
8

sir.

9

A.

I'm Roy Robert Rexrode.

10

Q.

Mr. Rexrode, I need you to speak up louder so the

11

12

I work for Farmers Jack.

jury might be able to hear you.
A.

I say Roy Robert Rexrode.

COURT:

13

Pull your chair in a little more.

14

Q.

Roy Robert Rexrode.

15

Q.

How old are you, Mr. Rexrode?

16

A.

Forty-eight.

17

Q.

And are you married?

18

A.

No.

19

Q.

And how long have you lived in the Harrisonburg

20

I work at Farmer Jack.

area?

21

A.

All my life.

22

Q.

And how long have you worked for Farmer Jack?

23

A.

Going on three years.

24

Q.

And Farmer Jack, is that also the same company . .

25

A.

Super Fresh.
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1

Q.

Super Fresh?

2

A.

Yes.

3

4
5

That •s when I started, I started as Super

Fresh and they changed it to that.
Q.

And how long have you worked at the Super Fresh

Farmer Jack?

6

A.

Three years .

7

Q.

What's your position?

8

A.

Cleaning.

9

Q.

Anything else that you do other than cleaning?

10

A.

Well, you know, kind of like, you know, a handyman

11 for everything, you know, all over.

12

Q.

And did you have the occasion to be working at the

13 Super Fresh, I guess it's now Farmer Jack, in Carlton Plaza
14

on March 8, 1998?

15

A.

I did.

16

Q.

And were you present in the store when an incident

17 occurred with Ms. Angela (sic) Ruffin, who is now Mrs.
18 Angela (sic) Shreves, sitting right here?

)

19

A.

I was.

20

Q.

What I'd like you to do, sir, if you would, explain

21 to the jury the events that happened just before what
22 happened up at the cashier's line if you would, please.
23

A. Well, I was back in the back and Joyce . . .

24

Q.

First about what time was it?

25

A

It was pretty close to 9:30, something like that.
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1

Q.

Was the store very crowded?

2

A.

It had a couple people in it.

3

Q.

And this was a Sunday night, was it not?

4

A.

Yeah, it was on a Sunday.

5

Q.

And what were your duties going to be that night?

6

A.

Cleaning floors and, you know, putting up eggs and

7

stuff like that.

8

Q.

Are you the security man at the Farmer Jack?

9

A. Well, not really but you know they get me in there

10 in case something happens to be there with them, with the
11 ladies.
12

Q.

You•re there to help the ladies if . . .

13

A.

Right, if they need help, you know, cause some of

14 them guys that come in there are kind of wicked.
15

Q.

Well, do you know an individual by the name of Mr.

16 Harry Morris?

{

)

17

A.

I sure do.

18

Q.

And have you seen Mr. Morris here today in court?

19

A. Yes, he was.

20

Q.

21

A. He's in there about every other night or so.

22

Q.

He.was just before I was come in.

And is Mr. Morris a customer of the Farmer Jack?

And do you recall seeing him there at the Farmer

23 Jack on the night of March the 8th, 1998?
24

A.· Yeah, I talked to him, I was back at· the eggs

25 putting up eggs and he come in by me and he started talking
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123.

Then I told him I had to go so he went on around

2 the corner down towards the meat and that's the last I
3 talked to him.

,

4

Q.

When you said you had to go where did you go?

5

A.

I went up to see Joyce because she hollered for

6 security.
7

Q.

And security, Joyce, is she there at the front

8 office?
9

A.

Yeah,

it's the lady up in the office.

10

Q.

And is the front office up there by the entrance to

11 the store right when you come in the door by cash register
12 number one?
13

A.

That's right.

14

Q.

So when you got up to Joyce's office who was there

15 and what did you see?
16

A.

I seen Joyce and I seen Angie there.

They said go

17 around there so I went around there and stood on the side
18 of the pop machine.

{ )

19

Q.

When you say I went over there where did you go?

20

A.

Around to the front to the number one cashier

21 thing.
MR. CABELL:

22

Your Honor, may I show the

23 witness a photograph?
COURT:

24

25

Q.

Yes.

Let me hand you this photograph, Mr. Rexrode, and
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1 see if you can identify that.
2
3

A.

That is number one cashier conveyor belt.

I'd be

standing--like if you were going in this a way they would

4 be coming in this way, I would be standing on this far side
5

across from that.
MR. CABELL:

6

Your Honor, may he step to the

7 box and show the ladies and gentlemen of the jury where he
8

was standing in relation to the photo?
COURT:

9

10

Q.

Yes.

Would you please step over here, Mr. Rexrode.

If

11 you would please hold it up for the ladies and gentlemen.
12

A.

This is the conveying belt.

13 is a little aisle way.

Back on the back side

That's where I was standing.

14

Q.

And is that where you were positioned when .

15

A.

Yes.
MR. CABELL:

16

I'd ask that this be marked as

17 Defendant's Exhibit #1, sir.

(

•••

Any objection?

18

COURT:

19

MS. SAMLEY:

20

COURT:

No objection.

All right, that will be marked and

21 admitted as Defendant's Exhibit #1 without objection.
22

Q.

All right, Mr. Rexrode, when you went over by the

23 pop machine what did you observe happening then?

First ·off

24 did you see Ms. Ruffin ar,d was she in the .
25

A.

Yes, she come up to the cashier and she was going
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1 to pay for her stuff, they had done put it up on the belt,

-~

2

you know.

3

come up and asked her if she had anything in her clothes,

4

you know.

5 I look.

I think, it's been so long.

Then Angie, she

She said she didn't so Angie said do you care if
She shook her head okay so Angie opened up her

6 jacket and that's all I seen her do.
7

Can you describe that for me, could you stand.up?

Q.

a You say she opened her jacket?
9

A.

10

it up.

11

Q.

She just grabbed it like this, you know, and opened

Did you see any pat down that was done in relation

12 to a search?
13

A.

No.

14

Q.

You didn't see her pat her thighs?

15

A.

No.

16

Q.

Or her stomach?

17

A.

No, she didn't pat nothing.

18

jacket.

She just opened her

She caught it up here on these things and pulled

19 it open.

( ."l

20

Q.

Okay 1 you can sit down now 1 sir.

What did you then

21 observe?
22

A.

She took off.

I imagine she was kind of

23 embarrassed doing that, somebody checking on you I
24

Q.

Did she purchase any items at the store?

25

A.

No, she just left it set.

guess~

Reporting Service
57 South Main Street, Suite 608

214

DIRECT - REXRODE

126.

1

Q. And Mr. Morris, was he anywhere in there?

2

A.

He was down at the other end of the conveying belt.

3

Q.

So he was in the same checkout line?

4

A. Yes.

5

He was the last

one back looking out.
MR. CABELL:

6
7

He was coming up through.

Thank you.

I

have no further

questions.

8

COURT:

Cross examination.

9

MS. SAMLEY:

Thank you, Your Honor.

10

11 Cross Examination by Ms. Samley:
12

Q.

Good afternoon, Mr. Rexrode.

13

A.

Hi.

14

Q.

I believe you did just testify that you had spoken

15 to Mr. Morris that day?
16

A. Yes.

17

Q. And if his testimony is to the effect that he never

18 talked to you that day, that wouldn't be correct, would it?
19

A.

No.

20

Q.

Do you remember very clearly talking to him?

21

A.

Yes, I remember talking to him.

22

Q.

Where were you both when you spoke with him?

23

A.

Back at the eggs, where the eggs was.

24

Q.

Did he have anything in his hands?

25

A.

Dog feed.
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1

Q.

So he had picked up some dog food?

2

A.

Yeah.

3

Q.

And then had come over and was speaking with you?

4

A.

Yes, right.

5

Q.

What is it you talked about that evening?

6

A.

Just different things.

He was asking me about my

7

dad and all this stuff, you know, cause my dad, you know,

8

he passed on.

9

Q.

Was it a custom that you and Harry had that you

10 would talk when he came into the store?

11

A.

Yeah, because, see, my dad used to work with him

12 and I used to work with him so we were real close friends.
13
14

Q.

What kinds of things did you and Harry generally

talk about on other evenings?

Not just this one.

15

A.

About his wife cause she's got cancer.

16

Q.

And it's true, isn't it, that you actually spoke

17 often of shoplifters, isn't that correct?

(

)

18

A.

Right.

19

Q.

And who usually raised that topic?

20

A.

Him.

21

Q.

What would he normally say to you?

22

A.

That he seen a lot of it going on in there in that

23
24

25

store and all kinds of stuff.
Q.

How frequently do you think he would talk to you

about shoplifting?
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I don't know, maybe about once a week or so like I

A.

2 see him.
3

Q.

So pretty frequently?

4

A.

Yeah.

5

Q.

Did he mention anything to you about shoplifting

6

that night?

7

A.

No.

a

Q.

He never said that he saw Racquel stick something

9

down her shirt?

10

·A.

11

Q.

12

13

No, that happened right after I talked to him.
While you were talking to him he didn't say

anything to you about that.
A.

No.

She hollered that and then he went on down

14 around there.
15
16
17

She told me to come up front for something.

I don't even know what it was anymore.
Q.

So you were talking to him at the time that

Joyce .

18

A.

See, Joyce called me, yes.

19

Q.

Because it was already seen apparently that Racquel

20 put something down her shirt.
21

A. You're ahead of the story now.

But what I'm saying

22 that she called me for something else before this happened.
23

Q.

What did she call you for?

24

A.

I don't know, about a keg or something, take·a keg

25 out, you know.

See, I get the beer kegs

217
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1 guy there at night to do that.
2

Q.

And you did not break up your conversation with

3

Harry because you were called as security to the front of

4

the store?

5

A.

No, not for that I didn ' t, no.

6

Q.

Do you remember giving your testimony prior to

7

today in this case?

8

A.

Yes.

Some of it, yeah.

9

Q.

What do you mean by some of it?

10

A.

Just what's going on right now like I told you a

11 while ago.

12

Q.

But do you remember that you and I had met . . .

13

A.

I met you over here in this lawyer's office over

14
15

Q.

And you were put under oath.

16

A.

Yes.

17

Q.

And you knew that you had to tell the truth at that

18

(

~

here somewhere.

time?

19

A.

Right, yeah.

20

Q.

Do you remember being asked whether you were called

21

I'm telling the truth now.

away from your conversation with Harry because of the call

22 to security?
23

A. Well, she called me up there for the keg.

Then

24 that's when they come up about this, you know.

I went on

25 and took the keg on out and I come back and she

ask~d

me
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1

about this, you know.

She told me to go down there with

2

Angie.

3

Q.

4

something.

5

A.

I couldn't remember that stuff, it's been so long.

6

Q.

You do remember it today, don't you?

7

A.

Yeah.

a

Q.

And you don't remember telling me that you had your

You told me about being called away about

9 conversation with Harry broken up because of the call to
10

the front for security?
MR. CABELL:

11

Your Honor, I'd ask that she

12

refer to a specific question in mind that he may have

13

answered.

14

COURT:

Do you have a reference to it?

15

MS. SAMLEY:

It's basically this series of

16 dialogue.

17

A.

I don't understand what's going on.
COURT:

18

Do you remember telling her that?

19 Ask the question again.

(

.,

20

A.

Yeah, say it again.

21

Q.

Do you remember, Mr. Rexrode, telling me that when

22 you were talking to Mr. Morris that you were called--you
23

interrupted your conversation with him because you were.

24

called to the front?

25

A.

I remember something about that, that she was doing
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1

something and she called me up there for security for

2

something.

3

Q.

4

Okay.

Thank you.

I believe you also mentioned

today that you saw Angie approach Racquel, is that correct?

5

A.

Right.

6

Q.

Did you notice what Racquel was wearing that

7

evening?

8

A.

I know it was a black jacket.

9

Q.

Can you describe the jacket?

10

A.

Big pockets in it is all I can tell you.

It looked

11

like of like an army jacket of some kind or air force

12

jacket or something.
Did the jacket have a zipper or buttons or anything

13

Q.

14

like that?

15

A.

16

17
18

I think it might have had a zipper on it, a big

zipper in the front.
Q.

And was the jacket when you saw Racquel, was the

jacket zipped up or was it open?

19

A.

Half zipped.

20

Q.

Half zipped up?

21

A.

Yeah.

22

Q.

Okay.

23

. 24
25

When she got to the cashier, to the checkout

line, were you already stationed near her when Angela
approached her?
A.

Yes.

220
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1

Q.

What exactly did you hear Angela say to Racquel?

2

A.

She asked her if she--she said she seen her pick up

3

something down in the aisle, she was over in the meat

4

counter is what they said.

5

told me.

I •m just going by what they

6

Q.

But what did you personally hear?

7

A.

And I heard Angie ask her, you know, if she could

a see if she had anything.
9

Q.

So you told me two things.

You first mentioned--

1 o first go up to her and say we saw you take something and
11

12

secondly can I search you, is that what you just testified?
A.

Say what you said again.

How did you say--you're

13 getting my mind all confused.
14

Q.

I' rn sorry, I don't want to be confusing.

1 s trying to understand your testimony.

I •m just

What exactly did you

16 hear Angela say to Racquel?
17

A.

She said she seen her back--Angie said she seen her

1a

pick up something back at the back when she was in the meat

19

counter because she was back there behind glass, she

20 couldn't see, she could look up through.

(

)

And she asked her

21 if she cared if she checked her to see if she had anything.
22 The girl nodded her head okay.

Well, she zipped her coat

23 down and she opened her jacket, she grabbed her jacket top
24 and opened it up.
25

Q.

Who unzipped the jacket then?
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1

A.

I don't remember which one now.

I don't remember

2 if she did or her, but that's what they did, they zipped it
3 open cause I was kind of behind her then and she turned
4 around when she opened it .
5

Q.

Who were you standing behind?

6

A.

Angie.

7

Q.

So did you see the front of Racquel then?

8

A.

Yeah, after she come around towards me and then she

9 turned around and opened it.
10

Q.

And did you see anything down the front of

11 Racquel 's shirt?

12

A.

I didn't see nothing but just her.

13

Q.

So when Angie opened her coat you didn't see

14 anything sticking out of her shirt or anything like that.
15

A.

You couldn't tell.

16

Q.

So you didn • t see anything.

17

A.

No.

18

Q.

Did you hear Angela say anything to Racquel after

19 she had searched her?

(

'l

20

A.

Just told her she was sorry.

21

Q.

You did hear her say that?

22

A.

Yes.

23

Q.

Did you remember when we took your deposition

24 whether

you-~when

I asked you if you heard anything about

25 what Angela had said to Racquel whether you had mentioned
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2
3

134 ..

whether she told Racquel that she was sorry?

A.

No, I didn't hear you say anything about that when

you talked to me.

You might have, I don't know.

Like I

4 said, it was so long I can't hardly remember back.

s
6

Q.

I'd like to refresh your memory.

My question to

you was, "Okay, so this girl said to Angie .

7

MR. CABELL:

Would you refer to the page?

8

MS. SAMLEY:

Page 30 at the top.

9

Q.

My question to you was, "Okay, so this girl said to

10 Angie ... I didn't take anything'? 11
11 right."

And I said,

l.2 heard her say that.
13

11

11

And you said, "Uh-huh,

Did you hear that? 11

II

II

what did Angie say

And your answer was,

15 well, she said she didn't take nothing.
16

And you said, "I

And I said, "Okay, after this girl

said to Angie ... I didn It take anything I

14 or do, just like

Just like,

She just stopped

My question to you then, "Okay, so Angie didn't

18 say anything in response?"

You said, "Uh-huh."

19 question was, "And then this girl took off? 11

)

11

and looked at her a little bit and she took off, ran out

17 the door."

(

II

My

You said,

20

"The girl didn't give nobody a chance to say anything else

21

to her, if they were sorry or whatever."

22

testifying to that?

23

A.

24

like that.

25

Q.

Do you remember

I remember something, you was leading to something
Yeah, I c3.n remember that.

So, Mr. Rexrode, to the best of your ability today
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1 do you remember whether or not you heard Angela say to
2 Racquel that she was sorry?
3
4

i

\....

A.

Well, I don't think she really had a chance to, but

I figured, you know, she would have told her that.

5

Q.

I take that as a no then?

6

A.

Yeah.

Because she took off so fast after she

7 opened her jacket.

I imagine the girl was embarrassed

8 about it.
MS . SAMLEY:

9

Okay, I have no further

10 questions.
11

COURT:

12

MR. CABELL:

13

COURT:

14 Rexrode.

Any re-direct?
No, Your Honor.

All right, thank you very much, Mr.

You're free to leave or you can remain in the

15 courtroom.
MR. CABELL:

16

Mrs . Joyce Pennington.

17

18

JOYCE L. PENNINGTON,

19

having been called as a witness, was duly sworn, and

20

testified as follows:

21
22 Direct Examination by Mr. Cabell:
23
24

Q.

Mrs. Pennington, would you speak up loudly if

would please for the Court and ladies and gentlemen.

yo~

Would

25 you please identify yourself, ma'am.
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1

A.

My name is Joyce Lee Pennington.

2

Q.

How old are you, Mrs. Pennington?

3

A.

Thirty-four.

4

Q.

Where do you live?

5

A.

Harrisonburg.

6

Q.

And are you married?

7

A.

Yes, I am.

8

Q.

Do you have children?

9

A.

Yes, I do.

10

Q.

Are you currently employed?

11

A.

Yes, I am.

12

Q.

Where do you work?

13

A.

At Farmer Jack on Carlton Street.

14

Q.

How long have you lived in Harrisonburg?

15

A.

About eleven years.

16

Q.

And where do you live in Harrisonburg?

17

A.

At Grassy Creek.

18

Q.

And how long have you been employed at the Farmer

I have one child.

19 Jack store at Carlton Plaza?
2o

A.

Almost three years .

21

Q.

And in what capacity are you employed there?

22

A.

I'm now the part-time bookkeeper at night.

23

Q.

Going back to March 8th, 1998, were you working at

24 the Super Fresh store on that date?
25

A.

Yes, I was.
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1

Q.

And in what capacity, rna 1 am?

2

A.

I was night manager in charge of the store.

3

Q.

I direct your attention to the evening hours

4 somewhere between 9:00 and 10:00, did you have the occasion
5 to see Mrs. Angela Shull, she used to be Angela Brewer,
6 Mrs. Shull, did you see her in the store that evening?
7

A.

Yes, I did.

8

Q.

How about Harry Morris, did you see an individual

9 named Harry Morris?
10

A.

Yes, I did.

11

Q.

And what about Mr. Rexrode, was he working that

12

evening?

13

A.

Yes , he was .

14

Q.

Did you have conversations with Mr. Morris or Mr.

15 Rexrode that evening?

16

A.

Not in the beginning, but Harry did come up to me

17 and said that he had seen a lady back there put something

18 down her shirt.
19

( .,

20

Q.

All right, now I'm going to go forward in terms of-

-who's the first person that contacted you and mentioned to

21 you that they had seen something?
22

A.

23

Q. And where were you at the time?

24

A.

25

Q. And what were you doing in the office?

Angela.

I was in the office.
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2

A.

I had just started my close, which means that I had

to shut down all the registers and pull all the tills up

3 into the office and then wait for like three minutes and
4 then put another till out for the next day.
5

Q.

When you're doing that kind of activity are you

6 able to leave the work area, the office area, to go out to
7 the floor for any reason?
8

A.

No, I •m not .

9

Q.

All right, well, what happens then, you say Angela

10

came up to you, is that right?

11

A. Yes, she did.

She came to the front of the office.

12

Q.

When she came up to you what happened, what did she

A.

She said, "Joyce," she said, "I just seen this girl

13 say?
14
15

back there and," she said, "when I come back from the

16

bathroom,

17

down her shirt."

11

she said, "I just seen this girl put something
I said,

11

Are you sure? 11

She said,

11

I'm

18 positive. 11

( ·-

19

Q. And what happened then?

20

A.

I said, "Well, Angie, I can't leave the

2 1 right now."

o~fice

I said, "I've just got my close down and I've

22 got all these tills up here."

I had at least four tills

23 setting out plus the office till that was there which makes
24 five.

I said, "Just go down there and watch her and I'll

25 call security call."

So that's when I called the security
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1 call and Roy come up to the front.
2

Q.

So Roy came up to the front.

Was Angie still

3 there?
4

A.

She had walked around to the front of the register

5 because by that time the lady had came through the line.
6
7

8

Q.

And tell the ladies and gentlemen of the jury what

happened next .
A.

Well, from where I'm at in the office I can't see.

9 I'm too short to see over the ledge if you can ever see the
10 ledge there.

There's a photograph there where you can see.

11 But to the best of my knowledge Angie had asked her if she
12

had anything that she wanted to pay for .
MS. SAMLEY:

13

14

Q.

Objection, Your Honor.

You weren't there in terms of right there at the

15 cash register.
16

A.

No, I was not there at the register.

17

Q.

And when Roy came up to you after you called him

18

19

No, I wasn't.

for security what instruction did you give Roy?
A.

I told Roy to go stand behind the register down

20 there because Angie had seen a lady shoplifting.

( ")

21

"Just stay down there with her until I can get the tills

22 put away and get the money put away.
23

I said,

n

Because that's my

first priority, is to put the cash away before I leave the

24 office.
25 there.

I said,

11

And just detain her until I can get down

n
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2

3

Q.

So what happened when you were able to leave the

office area?
A.

By the time I got to the register she was already

4 gone.
5

Q.

And did you then have a conversation with her later

6 on that evening?
7

A.

Yes, I did.

a

Q.

She called you on the phone?

9

A.

Yes, she did.

1o

Q.

And can you describe for the ladies and gentlemen

11 of the jury that phone conversation?
MS. SAMLEY:

12

Objection, Your Honor.

He's

13 asking for details of the specific conversation.
MR. CABELL:

14

I'm just trying to establish

15 state of mind, Your Honor, in terms of what communication
16

was made between the plaintiff .
COURT:

17

(

)

OVerruled.

18

Q.

If you would.

19

A.

The conversation that we had?

20

Q.

Yes, ma'am.

21

A. When I answered the phone I said, "Hello.

Thank

22 you for calling Farmer Jack," and she said that she was a
23 customer in the store, she had been there earlier, and she
24 wanted to know what kind of store we ran.
25 ma'am, what are you talking about?"

I said, "Well,

And she said, "I was
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1

just at your store.

2

said,

3 why.
4

n

She said, "I was harassed," and she

"I was patted down, n and she said,

11

I wanted to know

I told her at that time, I said, "Well, if you're

talking about the incident that just happened,

11

I said,

11

if

5 you would have gave us a chance,

n

6 cleared this up at the store.

I said, "You were seen by

n

I said, "we could have

7 two people putting something down in your shirt. "
8 said, "That's what the incident was about."
9

And I

And I said,

"If you would have gave me a chance to get down there then

10 we could have straightened it up," I said, "but you left
11 before we could settle the matter. 11
12
13
14
15

16
17

(

.,

Q.

And anything else happen in that initial phone

call?
A.

Right before she hung up she said, "Well, you will

be hearing from the NAACP about this. "
Q.

The next question would be when you were talking

with her what she crying?

18

A.

No.

19

Q.

Was she acting hysterical?

20

A.

No, she wasn't.

Mad more than anything, but she

21 was not hysterical, she was not crying, she was not upset.
22

She was mainly mad, that was about all the reaction I got

23

from her.

24
25

Q.

Did you later have any phone conversation with her

father?

Reporting Service
57 South Main Street, Suite 608

230

Harrisonburg, VA 22801

J.42.

DIRECT - PENNINGTON
1

A.

Yes, I did.

2

Q.

And what happened in that phone conversation?

3

A.

Well, pretty much he asked me the same questions

4

It was about an hour later.

she did except he wanted to know what the store policies

5 was.
6

Q.

Let's talk about just the conversation itself.

Did

7 you tell Mr. Ruffin as far as what the people had reported

a to you?
9

A.

Yes, I did.

10

Q.

And what did .

11

A.

All I told him was that his daughter was seen by

12 two different people in the store putting something down
13 her shirt.
14

Q.

Did you tell Mr. Ruffin that she had stolen

1 5 something?
16

A.

No, I did not.

I said she was seen putting

17 something down her shirt.

I didn't say nothing about

18 stealing, shoplifting or nothing else.
19

Q.

Was there any mention made at that point of suits

20 being filed or the NAACP being contacted?
I

{

"l

21
22

A.

Her father said the same thing to me.

He said,

"Well, we will take this up with the NAACP, you will be

23 hearing from them."

24

Q.

And did you have any further contact with either

25 Mr. Ruffin or his daughter?
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A.

No, he hung up the phone at that point.

2

Q.

Were you aware of anyone else on that phone

3
4

143.

conversation?
A.

No.

5

MR.. CABELL:

6

COURT:

No further questions.

Cross examine.

7

8 Cross Examination by Ms. Samley:
9

Q.

Good afternoon.

Mrs. Pennington, I believe you

1o

testified today that Harry Morris had in fact come up to

11

you that evening and told you that he had seen Racquel put

12

something down her shirt?

13

A.

Yes.

14

Q.

When exactly did he come and tell you that?

15

A.

It was after Angela had already told me.

16

Q.

What were his specific words?

17

A.

He said, "I seen that girl back there put something

18 down her shirt. "

(

.,

19

Q.

20

words?

21

A.

And you•re sure of that, you•re sure of his exact

I'm pretty sure, yes.

I can•t be positive of his

22 exact words, no.
23

Q.

Mrs. Pennington, is there any reason why you would

24 not have told me that during our deposition if I had asked
25 you did you and Harry talk about anything other than saying

232

Reporting Service
57 South Main Street, Suite 608
Harrisonburg, VA 22801

CROSS - PENNINGTON
1

2

144.

the general hello?
You didn't ask me.

A.

And that was almost a year and

3 a half afterwards.
4

Q.

But now two years afterwards you remember more

5 clearly?
6

A.

Well, I've read over my depositions and I've read

7 everything so you do remember things after you read things.
~

8

Q.

And you do remember giving your deposition in this

9 matter?
l.O

A.

Yes, I do.

11

Q.

And being sworn to tell the truth?

12

A.

Yes, I do.

13

Q.

And you did try to tell the truth that day?

14

A.

Yes,

15

Q.

Do you remember being asked specifically where you

I

did.

16 first saw Harry and what it was you talked about?
17

A.

No, I don't.

18

Q.

I'd like to read that part of your deposition, it

19

(

.,

starts at page 22, please.

You were talking about a small

20 diagram if you'll remember of the store and I asked you to
21 put an "x"--actually an "H" where you first saw Harry and
22 you did that.

And then the next question I asked you, "And

23 about what time of the night was that?"
24

"Probably about 8:30, quarter til nine."

25 did you talk to Harry at all that night?"

You answered,
I said, "Okay,
You said, "When
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1

he came in I said hi. 11

2 anything back to you?"
3

1.45.

And then I asked you, "Did he say
He said, "Hi.

n

The next question

was, "Okay, is that the extent of your conversation with

4 Harry that night?"

And you answered, npretty much, uh-

5 huh."

)

6

A.

Okay, I don't think by saying hello is a

7 conversation because I say hello to a lot of people that
8 come in the store.
9
10

Q.

But was that the extent of your conversation with

Harry, I asked you if you had any other conversation with

11 Harry that evening and you said no, that's pretty much it,

12 uh-huh.

(

.,

13

A.

I don't remember saying that, no.

14

Q.

But it is in your deposition and you didn't offer

l.S

the evidence that you have presented today, that Harry

16

actually came up to you and said that he saw her put

17

something down her shirt?

18

A.

I may have forgotten it at the time.

19

Q.

Mrs. Pennington, you also testified just now that

20 when Mr. Ruffin spoke with you later that evening that you
21 had said to him that someone, there were two people, had
22 accused Racquel of putting something down her shirt, but I
23 believe your testimony today was that you specifically did
24 not say anything about her being a shoplifter, correct?
25

A.

All I told him was that somebody, that Angela--

Reporting Service
57 South Main Street, Suite 608

234

~nburg,VA

22801

CROSS - PENNINGTON

146.

1

well, I didn't even say Angela cause I didn't want to

2

mention no names, I just said a customer said that she was

3

seen putting something down her shirt.

4

5

Q.

And you don't remember in your deposition saying

something different from that?

6

A.

No, I don ' t .

7

Q.

I'd like to read to you then your deposition

8

testimony at p'age 4 7.

You were testifying, you said,

9

I at that point told him,

11

11

And

meaning Mr. Ruffin, "that she

10

was seen putting something down her shirt and we had reason

11

to believe that she was a shoplifter. "

12

A.

No.

13

Q.

So you're now saying--you're changing your

14

testimony and saying that you did not tell him you had

15

reason to believe she was a shoplifter, is that correct?

16

A.

I'm not changing my testimony.

I may have said

17 that.
18

(

:)

Q.

Mrs. Pennington, were you aware when Angela came up

19

to you to say that she had seen Racquel put something down

20

her shirt that she was not working that evening?

21

A.

Yes, I was.

22

Q.

I believe you also testified that Mr. Rexrode

23 generally acted as a security, correct?
24

A.

No, he's not a security.

25 if I need help.

He's there to back me up

Our store does not have a security.
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Q.

147.

Generally if you have a problem with a suspected

2 shoplifter in the store in the evening who is it you would
3 normally have help you in that situation?

4

A.

I handle it myself, but I have Roy back me up.

5

Q.

And Roy was available that evening?

6

A.

Yes, he was.

7

Q.

And in fact when you called security he did go to

a the front , correct?
9

A.

Yes, he did.
MS. SAMLEY:

10

Okay, I have no further

11 questions.
12

COURT:

13

MR. CABELL:

14

COURT:

15

Re-direct?
Nothing further, Your Honor.

All right, you may step down and

resume your seat at counsel table with your attorney.

Next

16 witness.

MR. CABELL:

17
18

Yes, Your Honor, we'll call

Mrs. Angela Shull.

19

(

)

ANGELA SHULL I

20
21

having been called as a witness, was duly sworn, and

22

testified as follows:

23

24 Direct Examination by Mr. Cabell:
25

Q.

Mrs. Shull, make sure that the ladies and gentlemen
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of the jury can hear you so speak loudly, please.

2

A.

Okay.

3

Q.

Yes.

4

148.

Is that okay?
Would you please identify yourself to the

Court and ladies and gentlemen of the jury.

5

A.

Yes, my name is Angela Lee Shull.

6

Q.

And, Mrs. Shull, where do you live?

7

A.

I live on East Elizabeth Street here in

a Harrisonburg.
9

Q.

And how long have you lived in Harrisonburg?

10

A.

I've been living here now for eleven years.

11

Q.

And are you married?

12

A.

Yes , I am.

13

Q.

And do you have children?

14

A.

Two of them.

15

Q.

And what ages?

16

A.

Thirteen and five.

17

Q.

And are you currently employed?

18

A.

No , I 'm not .

19

Q.

Back in 1998 were you employed at the Super Fresh

20 at Carlton Plaza?
21

A.

Yes, I was.

22

Q.

And in what capacity?

23

A.

Just part-time cashier.

24

Q.

And this incident happened on March the 8th of

25 1998?
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A. Right.

2

Q.

When you went into the Super Fresh that evening you

3 were not on the clock so to speak, were you?
4

A.

No, I wasn • t .

5

Q.

What were you doing in the store?

6

A.

Just going to get a few groceries.

7

Q.

And what time did you get to the store?

a

A.

I'd say approximately around I want to say nineish.

9

Q.

Did you notice a lot of customers in the store or

1o

was it

11

A.

Not too many, no.

Those hours of the night there's

12 not really many in the store.
13

Q.

What I'd like you to do is take the ladies and

14 gentlemen of the jury through the events from when you got
15

to the store up through the time when Ms. Ruffin exited the

16 store.
17
18

A.

Okay.

First when I got to Farmer Jack I went and

got a cart and I went and got some hamburger, came back up

19 to get a pack of cigarettes.

Well, then I had to go to the

20 bathroom so I went down one aisle and there's these

(

)

21 swinging doors so I went through the doors in the back,
22 went to the restroom, came back out and there's like two23 way mirrors .
24

Q.

25

A. Okay.

Let me ask you this.
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1

Q.

When you say you came back was that .

2

A.

Right, you come back this way because it's shorter

3

instead of going all the way around.

4

Q.

Is that what's referred to as the meat department?

5

A.

That's correct.

6

Q.

Is that where they do all the cutting of the meat?

7

A.

That's correct.

8

Q.

And poultry and things of that nature?

9

A.

Yes.

10

Q.

And if you would please describe for the ladies and

11 gentlemen of the jury because some of them may have never
12 been there what it looks like from the inside of the meat
13

department as you're looking out into the store.

14
15

A.

Okay.

in between us.

The area where I had walked there is nothing
There is the two-way mirrors and in front

16 of them that's where the meat lays so there's nothing in

17 between me and the mirrors.
18

The cutting area was behind

me.

19

Q.

So you're able to see out the two-way mirrors.

20

A.

That • s correct.

21

Q.

And the people are not able to see in?

22

A.

Right.

23

Q.

At least that you know of.

24

A.

Right.

25

Q.

So as you were walking back through the meat
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department what did you observe?
A.

2

That's when I looked out and where I was looking

3

you could see down HBA, that's when I observed her,

4

Racquel, taking something from a shelf and pulling her

5

shirt open and placing it down it.

6

about that.

You know, I'm positive

So then that's when I went back out through,

7 went up the dog food aisle and went and told Joyce.

a

Q.

And what did you tell Joyce?

9

A.

I told her that I just witnessed somebody sticking

10

something down their shirt, down her shirt.

11

Q.

And why did you do that?

12

A.

Because I felt it wasn't right, that the store

13 needs to know about this.
14

Q.

And what was Joyce doing at the time.

15

A.

I noticed that there was a couple tills up there so

16 with working up in the office I guess she was doing her
17

closing.

Q.

18

And after you reported to her what you observed

19 what did you then do?

A.

20

)

Okay, that's when Joyce told me to go ahead down

21 there and observe her and if need be to go ahead and stop
22

her.

23

know, to the first register.

24
25

So then that's when I proceeded on down there, you

Q.

And what happened when you got to the first

register?
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A.

152.

Well, I approached her and I said, "At this time do

2 you have anything on you that you are not purchasing, " and
3

there was no answer, she did not say anything.

4

"Do you mind if I open up your coat and look,

5

still didn 1 t say nothing.

6 stood there.

11

So I said,
and she

She just kind of, you know, just

So that's when I reached and opened up her

7 jacket, stood there a little bit.

I closed her jacket

8 again, turned around, that's when I seen Roy, and then
9

(

)

that's when she left.

She left her items and everything

1o

there.

11

Q.

Did you ever pat her down on her thighs?

12

A.

No, no.

13

Q.

Did you ever pat her down on the abdomen?

14

A.

No, sir, I did not.

15

Q.

Did you ever pat her back?

16

A.

No.

17

Q.

What exactly did you do?

18

A.

I

19

Q.

I know you don't have a jacket, but perhaps, Your

opened up her jacket.

20

Honor, may she describe to the ladies and gentlemen of the

21

jury?
COURT:

22

Yes.

23

A.

She had on like a big coat.

24

Q.

Perhaps you can describe it for the ladies and

25 gentlemen.

You can step down, please.
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A.

She was coming that way.

2

Q.

Just put me in whichever way she was positioned.

3

A.

I •m this way.

When I came up and asked her she

4 just kind of sighed and so when I asked her do you mind if
5 I look she didn't say anything to me so then I took it and
6 I opened up her jacket like this and I'm looking.
7 turned this way.

Then I

That's when I seen Roy here next to the

8 machine.
9
10

11

Q.

Okay, thank you.

Was Mr. Morris in the area, Harry

Morris?
A. All right, after I turned and looked at Roy, after

12 she was leaving, that's when I looked back at the aisle and
13

that's when I noticed Harry standing there with a bag of

14

dog food.

15

Q.

And what happened then after . . .

1.6

A. After she left I went up to tell Joyce, you know,

1.7 what was going on and Joyce was like where is she at.
1.8 said, "She's already left the store."

I

So there was nothing

19 more that anybody could do so I went and got my stuff and I
20 purchased my things and left for the evening.

(

)

21

MR. CABELL:

22

COURT:

Thank you.

Nothing further.

Cross examination.

23

24 Cross Examination by Ms. Samley:
25

Q.

Good afternoon, Ms. Shull.
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A.

Hello.

2

Q.

I just wanted to confirm something.

3

How long

before this incident had you been employed?

4

A.

Maybe five or six weeks.

5

Q.

Five or six weeks.

6

A.

Yes.

7

Q.

During that time had you ever had the chance to

8 stop a suspected shoplifter?
9

A.

No.

Because part of that my son was in

10 Charlottesville for three weeks so it was off and on
11 working there.
12

Q.

This is the first time you've ever stopped a

1 3 shoplifter.
14

A.

Right.

15

Q.

Were you ever given any training on how to do it?

16

A.

No.

17

Q.

I don't believe today you've given very much

18 specific information about what it is you saw Racquel put
19 down her shirt.

)

I'd like to turn to that right now.

20

A.

All right.

21

Q.

Can you describe for us what the item was?

22

A.

I don't know exactly what it was because I was not

23

close enough to read exactly what the item was.

24

Q.

Can you describe what it looked like then?

25

A.

It was approximately like this and like that and
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I'm not good with measurements like I've told you prior to

2

this.

3

Q.

So can you estimate for us how long that is?

4

A.

Six inches maybe by maybe three, four inches.

5

Q.

How thick was the item?

6

A.

Oh, gosh.

Two inches I guess.

I'm not good with

7 measurements at all, but I do know I seen her place

a something down her shirt.
9

Q.

And was it a box?

10

A.

It looked like a box, yes, yes.

11

Q.

After having been employed at the store do you know

12 anything in that aisle that would . . .
13

A.

Yes, I do.

14

Q.

And what would those things be?

15

A.

There's such things as like deodorants, there's

16 pregnancy tests, there's all different sorts of items.
17

Q.

Mrs. Shull, do you remember in the past saying that

18 you had seen her place a pack of Rolaids down her shirt?
19

A.

No, I never said Rolaids, never.

20

Q.

Did you assist your attorney in filing a motion for

21 summary judgment in this matter?
Your Honor, objection.

I mean

23 a motion for summary judgment, that's a pleading.

She has

22

MR. CABELL:

24 absolutely no
25

COURT:

Overruled.
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1
2

Q.

Do you remember providing information to file any

kind of pleading in this case?

3

A.

No.

4

Q.

Do you remember ever telling him . . .
MR. CABELL:

5

6

answered the question.
COURT:

7

8

9
10

156.

Q.

Objection, Your Honor.

She's

She doesn't have any recollection.
She didn't participate.

Do you remember ever telling Mr. Cabell that you

had seen Racquel place Rolaids down her shirt?
A.

No, I do not recall that.
MS. SAMLEY:

11

Your Honor, I'd like to read

12

from the statement of facts adopted by the defendant in

13

support of their motion for summary judgment.
MR. CABELL:

14
15

bench?
COURT:

16

All right.
(At the Bench)

17
18

COURT:

19

MR. CABELL:

20

Your Honor, may we approach the

to the Court.

Let me see it.
This is a legal pleading sent

This witness did not have any--she did not

21 assist me in writing the summary judgment motion.

This

22 information was gathered from depositions that were taken
23 of various parties.

So, you know, to try to say that this

24 lady somehow said it was Rolaids, I think that's misleading
25 and confusing to the jury.
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1

MS. SAMLEY:

Your Honor, I'm specifically

2 referring to comments that she made when she said that she
3 saw her put something down her shirt.
4

COURT:

Well, this says these suspicions

5 were heightened when a long-time Super Fresh customer who
6 brought it to management ..... with the Rolaids.
7

MS. SAMLEY:

Exactly, Your Honor.

Actually

8 in Ms. Ruffin's deposition
9

10

COURT:

Isn't that Harry Morris?

MR. CABELL :

They both don ' t know what

11 Racquel put down there.
12

COURT:

Do you have authority for this?

13

MR. CABELL:

Your Honor, I think actually

14 what she may have put down and today here, if she has
15 deposition transcripts or something like that that she can
16 use, but just to open up willy-nilly the attorney's
17 recitation .
18

COURT:

Is there anything in depositions

19 about these Rolaids?

(

.,

20

MS. SAMLEY:

It is in Ms. Ruffin and Mr.

21 Ruffin's deposition that Mrs. Pennington told them it was
22 Rolaids.
23

MR. CABELL:

24

COURT:

And that•s the extent of it.

Mr. Ruffin said that Joyce said it

2 s was Rolaids?
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1

MS. SAMLEY:

2

COURT:

3 objection.

Yes, Your Honor.

Then I'm going to sustain the

I don't think that's proper cross examination.
(In Open Court)

4

5

158.

Q.

Mrs. Shull, I believe you said that when you

6 supposedly saw Racquel place something down her shirt
7

A.

When I did see, yes.

a

Q.

That you were standing behind a mirror?

9

A.

Yes, I was.

10

Q.

And then there's a meat department?

11

A.

It's right in front of you down below.
MS. SAMLEY:

12

13

.It's a two-way mirror.

Your Honor, I'd like to show

the witness this picture.

14

A.

That's correct.

15

Q.

Does this picture accurately reflect the window and

1 6 the aisle?

(

.,

17

A.

Right, yes.

18

Q.

And the meat department?

19

A.

Right.

. 20

MR. CABELL:

No objection .

21

MS. SAMLEY:

Your Honor, I'd like to have

22
23

this marked as Plaintiff's Exhibit #1.
COURT:

#2.

All right, without objection it

24 will be marked and entered as Plaintiff's Exhibit #2.
25

MS . SAMLEY:

Your Honor, may I have Mrs .
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1 Shull testify in front of the jury?
COURT:

2

3

Q.

Yes.

Mrs. Shull, would you please approach the jury.

4 Can you describe for the members of the jury what exactly
5 this picture shows.
I

\

6

A.

It's the meat department mirrors.

7

Q.

And what is this in the foreground?

a

A.

This part here?

9

Q.

This aisle.

10

A.

That looks like the end of the HBA.

11

Q.

Is that the aisle that you allege seeing Racquel

13

A.

I was behind there, yes.

14

Q.

This is the aisle that she was in.

15

A.

Right, yes.

16

Q.

You're saying that Racquel was in this aisle.

17

A.

Yes.

18

Q.

And you were behind this window, correct?

19

A.

Yeah.

20

Q.

And that this is the meat department.

21

A.

Yeah.

22

Q.

Mrs. Shull, also if there had been somebody

12 in?

(

)

They switch things around so much.

23 standing in front of this aisle looking down this aisle,
24 would you have seen them from your viewpoint?
25

A.

I would think so unless they were standing off to
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1

160.

the side.

2

Q.

Did you see anyone there that night?

3

A.

No.

4

Q.

Mr. Morris claims that he was standing here, you

5
6

7
8

9

never saw him, correct?

A.

I didn't see him.

He may have been there, but I

didn't see him.
Q.

Thank you very much.

Mrs. Shull, when you came out

from behind that mirror did you see any people?

10

A.

Yes, I did.

11

Q.

Who did you see?

12

A.

I

noticed to the right where the eggs were like

13 when you come out of the door to the right, that's where

(

)

14

the dairy is, I noticed Roy and I think that's when he was

15

standing there talking to Harry, but there were bending

16

over, like Roy was messing with the eggs or whatever

17

placing them up there.

18

Q.

So you don't see Harry back by the meat counter.

19

A.

No.

20

Q.

You saw him over in the dairy department.

21

A.

Yeah.

22

Q.

Let me finish the question.

23

A.

Okay.

24

Q.

You didn't see Mr. Morris in the meat department.

25

A.

Right.

But I was trying to think is that .
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1
2

,

161.

But you did see him talking with Mr. Rexrode in the

egg department, correct?

3

A.

Right, that's correct.

4

Q.

When you saw Racquel in the health and beauty aisle

5

did she have any items in her hand at the time?

6

A.

I don't recall, you know, it's been so long.

I

7

can't remember any specific items that she had now or she

a

had any.
Q.

9
10

Did you see if she was carrying a basket or

anything at that time?

11

A.

I almost was sure that she did, but I could be

12 wrong about that too because there's so many shoppers that
13

go in there, in and out, so.

14

Q.

Yet you're sure you didn't see her take a pack of

15 Rolaids, you think she took a box.
16

A.

Right.

17

Q.

About what, six inches?

18

A.

Maybe like this and like this, yes, almost the size

19 of a pregnancy test, but I can't guarantee that•s what it

20 was.

(

)

21

Q.

And, Mrs. Shull, when you did approach Racquel at

22 the counter what were your exact words to her?
23

A. At this time do you have anything on you that

yo~

24 are not purchasing and she did not say anything.
25

Q.

And then what did you say if anything?

250
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A.

1

162.

Do you mind if I look, do you mind if I open your

2 coat and look, and she still didn't say anything.

,

3

Q.

And then what did you do?

4

A.

That's when I opened up her coat.

5

Q.

You actually touched her and opened her coat.

6

A.

Her jacket.

7

I did not do any like to harm her, no,

no, but I did touch her jacket.

8

Q.

Did you find anything?

9

A.

No, no, not by with just opening up of the coat,

11

Q.

Did you say anything to her after that?

12

A.

No.

13

Q.

You didn't say sorry?

14

A.

I may have.

10

no.

I don't recall that now.

Maybe if we

15 would have been talking about this within the first year,
16

yeah, but a couple years later it's hard to remember exact

17

things.

18

Q.

If you did say sorry were you trying to apologize?

19

A.

Because I'm not a touchy person, I'm the mother of

20 two kids, I don't like being touched or vice versa so

(

)

21 maybe, you know, I said that out of--and yes, if I said it
22 I meant it.
23

MS. SAMLEY:

I have no further questions ..

24
25
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163.

1 Re-Direct Examination by Mr. Cabell:
2

Q.

Mrs. Shull, let me

~how

you another photograph and

3

ask you if you can identify it.

4

photograph?

5

A.

6

Q. All right, now, this is looking all the way down

7

It's

Can you identify this

HBA.

the aisle, is that correct?

a

A.

That's correct.

9

Q.

Back to the meat department?

10

A.

That's correct.
MR. CABELL:

11
12

the ladies and gentlemen of the jury?

13

COURT:

14

MS .

15

COURT:

16
17

18

Your Honor, may I show this to

Q.

Any objection to this exhibit?

SAMLEY:

No, Your Honor.

This will be Defendant's #2.

This would be looking all the way down the aisle

itself.
A.

Yes.
COURT:

Do you have the other photograph

20

there, the other exhibit?

21

questions?

All right, thank you.

22

MR. CABELL:

23

COURT:

24

MS . SAMLEY:;

25

COURT:

Any more

No, sir.

All right, re-direct?
No, Your Honor.

All right, ma'am, you may step down
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1

and resume your seat.

That was re-direct.

2

MR. CABELL:

3

COURT:

4

All right, do you have any rebuttal

case?
SAMLEY:

5

MS.

6

COURT:

7

Defense rests.

No, Your Honor.

All right, ladies and gentlemen of

the jury, we're going to take a very short recess now.

a That is the conclusion of the evidence.
9
1

We're going to

sort out a few things on the legal matters on the

o instructions.

We will have you back shortly for

11 instructions of law and after that you will have the
12

closing arguments of counsel and then you will commence

13

your deliberations to reach a verdict in the case.

Thank

14 you.
(Jury Leaves Courtroom)

15

MR. CABELL:

16

Your Honor, at this point the

17 defense renews its motion to strike.
18 piecemeal, Your
19

\

,

Hono~,

I can do it

or I can start with the general

motion.

20

COURT:

Why don't you start with the general

21 motion.
22

MR. CABELL:

Obviously as far as the

a~sault

23 and battery against Mrs. Pennington I believe that that
24 should be stricken again.

There is absolutely no evidence

25 of any assault or battery on behalf of Mrs. Pennington to
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1

the plaintiff in this case.

2

just goes to Mrs. Pennington on the assault and battery.

But, Your Honor, I think that

3 But in general, Your Honor, I mean this case clearly hinges
4 on probable cause, whether or not the store had reasonable
5 suspicion to go up to Ms. Ruffin and to basically approach
6 her and to ask her--and the statute that we're relying
7 upon, Your Honor, which we cite in our brief essentially
8 provides immunity from cases such as this for reliable
9 defamation, assault and battery if the shop owner has
10 probable cause to believe that an individual has shoplifted
11 an item.

What we have in this case, Your Honor, are two

12 witnesses that have testified that they both personally
13 observed Ms. Ruffin place an item down her shirt.
14

report that to the store manager.

They

The store manager then,

15 who is tied up, says well, just go and observe, you know,
16

do what you have to do until I can get there.

And with

17 that Ms. Brewer, Mrs. Shull, goes and approaches the
18 plaintiff and asks if she has taken any items which she
19 said that there was no response.
20 it okay if I search you.

(

"l

Her next question was is

Again no response.

And the

21 testimony is, and we had it from three witnesses, Mr.
22 Rexrode, Mr. Morris and Mrs. Shull, that she essentially
23 opened up the jacket and that that was the extent of what
24 happened.

Of course the plaintiff says that: she· was patted

25 down and she described a pat down as being she patted my
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1

thighs, she patted my abdomen and she patted me on the back

2

and all of that took within a matter of seconds and then

3 she left the store.
4

Your Honor, I would submit that there

is probable cause based on the information.

And, Your

5 Honor, that statute that's provided in our memorandum says
6 that that statute is to be applied liberally for situations
7 such as this.

And I would argue, Your Honor, that this

a case ought to be stricken because of that statute.

There

9 is nothing that shows that there was any willful or wanton
1o

misconduct, that they exceeded the scope of what the

11 statute permits them to do.

If you take the plaintiff's

12

own admission it was well, I'm standing there and basically

13

she touches my thighs, my abdomen and my back and it's all

14

within a very short period of time.

Your Honor, I would

15 certainly argue that that is not so invasive that it would

16 exclude this statute from applying.

I think that that is

17 exactly what the statute is provided for and I think that

18 the Court having heard all of the evidence right now can
19 certainly reach that conclusion, that given the information
20
(

\

)

that the store had based on two witnesses saying they

21 observed this lady put something down her top, that they
22

did have the right to do just what they did so long as it

23

was not excessive.

24

Judge, that their actions were excessive and we would ask

And I would not--I don't believe,

25 that the Court strike the plaintiff's case in its entirety.
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1

But, Your Honor, if the Court feels that that is still a

2

jury issue we would certainly argue at this point in time

3

that it certainly does not rise to the level of a punitive

4

damage claim because the plaintiff in her motion for

5 judgment is seeking punitive damages as well which
l.

,

6 essentially is saying that whatever actions were so willful
7 and wanton and egregious as to shock the conscience, Your

s Honor, there is no evidence of that.

The fact that the

9 plaintiff may in fact be very sensitive to the fact that
10 she was accused of being a shoplifter, I think that there
11 were other actions that went along with whatever Super
12 Fresh did other than patting her on the thighs and the
13 abdomen and the back, assuming that you believe the
14 plaintiff's testimony, I would certainly argue, Your Honor,
15

that that does not rise to the level of a punitive damage

16 award.

So in its entirety, Your Honor, and we do rely on

17 our memorandum that we provided to the Court previously on
18 summary judgment and we would also ask that the Court
19 strike the punitive damage claim.

(

.,

20

21
22

COURT:

Thank you.

(Court confers with law clerk)
MS. SAMLEY:

One minute, please.

Go ahead, please.

Your Honor, I believe that

23 there are many points of which the defendants• argument.
24 falls in this matter.

First of all, as to the general

25 motion to strike it appears that the defendants are relying
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1 strictly on the immunity statute and as we have argued in
2 the past with the motion for summary judgment the
3 defendants' overlooks a few things.

First of all, Your

4 Honor, probable cause is required before the merchant has
5 the right to stop and search someone.
6 that probable cause existed here.

We don't believe

Your Honor, there has

7 been
8

COURT :

9

MS. SAMLEY:

lO

Why

not?
There have been witnesses who

testified as to various things, but, Your Honor, their

11 credibility is very much in question and that is a question
12 for the jury to determine how credible they are.
13 all, let's examine Mr. Morris.

First of

Mr. Morris testified in the

14 past that he never mentioned this incident to anyone that
15 night.

Now he's changing his story and he's saying he

16 talked to Joyce about it and that actually Joyce was the
17

one who had gone and searched Racquel.

Obviously Mr.

18 Morris is a little confused on things which would go to his
19 credibility.

In addition to that, we have Roy Rexrode

20 saying that Mr. Morris had been speaking with him that
21 night.

And although it was Mr. Morris' habit to point out

22 shoplifters, they talked about it on a weekly basis, that
23 night Mr. Morris did not tell him about a shoplifter.
24 Therefore, Mr. Morris' credibility is in question and I
25 think it's a question for the jury to decide whether they

257

Reporting Service
57 South Main Street, Suite 608
Harrisonburg, VA 22801

169.

1 actually believe him.

If we take out Mr. Morris' testimony

2 we would end up with the testimony of Angela, Angela Shull.
3 Her testimony again is in question.

Originally they had

4 told--she had apparently told Mrs. Pennington and Mrs.
5 Pennington had told Mr. Ruffin that she had seen Racquel

( t

6 put a pack of Rolaids down her shirt.
7

Now she's changing

it to say that she had this box, maybe about six inches.

a Back in her deposition she told it was about eight inches.
9 That this rectangular box, which is obviously not a pack of
10 Rolaids, is what she saw Racquel place down her shirt.

I

11 think the jury can very easily conclude that she's
12 fabricating her evidence to support, to give support to a
13 claim that they have probable cause.

If we take out that

14 testimony which the jury may disregard because of the
15 credibility of those witnesses, what we're left with, Your
16 Honor, is the fact--and it's undisputed--that the plaintiff
17 has walked into the store, was dressed casually, didn't

18 have her glasses, wasn't familiar with the store and so she
19 was wandering around looking for the items.

Certainly that

20 is not--and that is the undisputed testimony.

(~

)

That is

21 certainly not the type of thing that would afford a
22 defendant probable cause to stop someone.

All of the other

23 evidence that they're using, Your Honor, to establish
24 probable cause, Your Honor, is disputed by the evidence in
25 this case and therefore . . .
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COURT:

1

2

because I agree that his testimony was I mean all over the

3

place, but Angela, I can't keep all of these names, but

4

Angela

5

MR. CABELL:

6

COURT:

Shull.

Mrs. Shull's-well, let's go

back.

Mrs. Pennington testifies that Angela who worked for

8

her came up to·her and said I just saw this woman put

9

something in her blouse or in her jacket.

10

MS. SAMLEY:

11

COURT:

14

Right.

I mean there's no challenge to that

testimony.
MS. SAMLEY:

13

We actually have no idea

whether she told that to Mrs. Pennington or not.
COURT:

15

.,

Shull, Your Honor.

7

12

{

Well, putting aside Mr. Morris

Then Mrs. Shull takes the stand and

16

says I observed it, I observed her put something in, I

17

don't know what it was, and I then went and told Mrs.

18

Pennington.

19

MS. SAMLEY:

20

COURT:

21
22

Correct.

Now, what does it need to rise to

the level of probable cause?
MS. SAMLEY:

Your Honor, if that were in

23

fact true that she saw her put something down her shirt,

24

that could possibly be probable cause.

25

another way that the defendants can lose this immunity and

Then there's
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1

I'll get to that in a minute, but first talking about the

2 probable cause we also have evidence that shows that the
3 defendant in fact never did take anything.
4

that the plaintiff didn't take anything.

The defendant-The defendants

5 admit that nothing was found on her when they did the
6 search so it's up to the jury to decide whether in fact the
7

witnesses who say they had seen her take something are in

8 fact believable given the fact that Racquel vehemently says
9 that she never did take anything, she had no intention of
10 ever taking anything and so it's up to the jury to decide
11 who in that case is more believable.

And the plaintiff's

12 case is also buttressed by the fact that nothing was ever
13 actually found.

All of that will go to whether in fact she

14 had been seen taking something or whether the defendants
15 and their witnesses are fabricating the evidence to now

16 supply the probable cause that they wouldn't have had if
17 they were basing it just on how suspiciously she looked
18 when she was wandering around the store.

So those kinds of

19 questions and conflicting evidence on both sides are ones
20 properly left to the jury to decide the believability.

()

In

21 addition to that, Your Honor, it's clear under the case law
22 that another way in which the defendants can lose the
23 immunity afforded by the statute cited by the defendants is
24 provided in the case of Jury v. Giant of Maryland and this
25 is a case that we had cited in opposition to our motion for
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1

summary judgment and I'll read at this point on page 239.

2 It says, "Because we have concluded that the immunity
3 granted by Section 18.2-105 is not absolute, we must
4 aetermine the scope of that immunity.
5 by Duncan.

~

We are again guided

In that case we stated that the statute

6 represented the general assembly's attempt to strike a
7 balance between one man's property rights and another man's
8 personal rights."

Skipping over the citations and things

9 in the next paragraph it says, "As applied to the issue in
1

o this case we conclude that the balance between personal and

1 1 property rights in Section 18.2-105 is achieved by
1 2 providing immunity from civil liability based on a wide
13

range of torts, but,

11

and this is the important language,

1 4 "not extending such immunity in circumstances in which the
1 s tort is committed in a willful, wanton or otherwise
16

unreasonable or excessive manner."

Your Honor, even if the

17 jury were to believe that Ms. Ruffin had placed something

(

.,

1a

down her shirt, the fact that then they extended the search

19

to her thighs and the fact that it was conducted by someone

20 who was not an employee, someone who had absolutely no
21 experience--I'm sorry, she wasn't an employee working at

22

the store at the time, she had no experience in searching

23

shoplifters, never made an attempt to ask Racquel to go to

24

a private place so that she can search her in private.

25 Instead she just came in and said I think you stole
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1 something, I want to search you in front of everyone.
2

Certainly a jury can conclude from that that that was not a

3 reasonable search and that she did it with a complete
4 disregard for Racquel's rights to privacy.

And so, Your

5 Honor, if the jury does believe that credible evidence
6 according to Jury v. Giant of Maryland they can conclude
7 that the defendant does not have the immunity afforded by

a that statute.
9

COURT:

All right.

Mr. Cabell, anything

10 further?
11

MR. CABELL:

12 briefly, Your Honor.

Yes, sir.

If

I

might respond

The Court when you asked Ms. Samley

13 that question and said what do you need to rise to the
14 level of probable cause, Mrs. Shull is-well, I believe the
15 Court heard her testimony and she testified unequivocally

16 that she observed the lady put something down the front of
17 her shirt or blouse.

She reported it to management and

18 based upon the representation of Mrs. Shull who was not a
19 stranger to Mrs. Pennington, in fact was an employee but
20 was there on personal business, Mrs. Pennington has the

(

)

21 right to rely upon someone coming forward and saying I just
22 saw someone shoplifting in your store.

And based on that

23 representation then Mrs. Pennington at that point tells
24 Mrs. Shull, well, go take care of the situation until I get
25 there.

And before the situation ended, I mean what

Reporting Service

57 South Main Street, Suite 608

262

Harrisonburg. VA 22801

174.

1 happened is Ms. Samley says well, nobody was able to find
2 the items on her.

Well, Your Honor, we weren't given the

3 opportunity to do that.

The only thing that we did was we

4 opened up her coat which everybody has agreed it was an
5 oversized baggy coat with lots of pockets.

And basically

6 when the coat was opened she said that they patted the
7 pockets and the stomach.

That's not to say that she didn't

a have items on her somewhere.

But Ms. Ruffin ran out of the

9 store, she left very quickly.

So it was not a question of

10

the management being able to come in there and sit down and

11

talk with her and say well, we have an employee who says

12

that they saw you do this and do you have this item on you

13 and if she didn't then she could have taken her jacket off,
14

she could have dumped her pockets out and if there was

15 nothing in there that was from the store that had not
16 already been run through the register we obviously--well,
17 we probably would still be here, but at least that would be

18 one way of the store knowing for sure that she didn't take
19 anything.

(

.,

In the meantime what we have is a very credible

20 witness coming to a manager reporting what she observed
21 which triggered the probable cause.

And if the Court

22 believes that based upon the testimony of Mrs. Shull that
23 that was sufficient probable cause to enable Mrs.
24 Pennington to then take whatever steps she thought to be
25 appropriate to protect the merchandise in her store, then,
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1

Your Honor, I would argue that that is sufficient enough

2

under the statute that the store should be given the

3 immunity as is provided.

If you want to call it the search

4 that Ms. Samley is referring to, Your Honor, that was not
)

5 excessive.

Even if you look at the plaintiff, I mean

6 touching the pockets or the thighs and patting the stomach
7 and the back, Your Honor, if the Court is of the opinion
8 that that is outrageous, egregious, willful, wanton
9 misconduct to just throw the immunity statute out, Your
10 Honor, I imagine that there's probably going to be a lot
11

more of these law suits.

But that is why the statute was

12 enacted, Your Honor, to give the merchants some protection

13 because shoplifting is a very real problem in society· today
14

and that is why the legislature enacted the statute, so

15 that if they do have some reasonable suspicion, probable
16 cause, they can take steps to try to prevent it or to deter
17 it.

And if they're wrong, then they're given immunity so

18 long as they don't go way out of bounds.

And, Your Honor,

19 I would submit that the actions that were done by Mrs.
20 Shull on that evening was not way out of bounds.
21

It was

not something that would trigger or actually go outside the

22 scope of the immunity statute.

So we would respectfully

23 again, Your Honor, ask that the plaintiff's case be
24 stricken.
25

COURT:

Let me read the case.

264
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1

the Court is going to deny the motion to strike except that

2 it will grant the motion to strike as regards the assault
3 and battery claim against Mrs. Pennington.

Is that

4 correct, Joyce Pennington?
5

MR. CABELL:

Yes.

6

MS. SAMLEY:

Your Honor, the plaintiff has

7

one motion to make, Your Honor, and one request.

We also

8 move to strike 'the defendant 1 s one ground of defense.

They

9 had claimed in their grounds of defense that this was a
10 qualified privilege for this communication and they have
11 offered a jury instruction to that effect.
1 2 based on applicable Virginia

l~w

Your Honor,

we don 1 t feel that this is

1 3 a qualified privilege and we ask that that be stricken.
14

COURT:

What is the basis of the qualified

15 privilege?
16

MR. CABELL:

Well, Your Honor, we would

17 argue that the phone call was made by the father and was
18 trying to solicit information about what had happened in
19 the store.

This was not something that was just--I mean

20 it's a two way conversation and I'm assuming that the
)

21 father was doing some kind of fact finding investigation
22 and that Mrs. Pennington was in fact reporting to Mr.
23 Ruffin what she had been told.

I would argue, Your Honor,

24 that would be a qualified privilege.

If a person, you

25 know, the father has a legitimate interest in perhaps
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1 wanting to know, you know, what went on in the store and
2

that's the purpose for him calling.

3

that information it was because he wanted to know what had

4 happened.
5
{
\.

And when he was given

I would argue that that would rise to a

qualified privilege, that there was no malice that was made

6 in making the statement.

She is as the store manager

7

reporting to the father of a customer or patron what had

8

happened inside the store.

And it was not made with

9 reckless indifference and I would certainly argue, Your
10 Honor, that that is a qualified privilege.

COURT:

All right, anything further on that?

MS. SAMLEY:

12

Well, it was my understanding

13

that the defendants were offering qualified privilege to

14

cover the entire case of the defamation and if that's the

15 case we do have a case on point, but it's my understanding
16 now based on what Mr. Cabell has referred to is that he's
17

just using it with respect to the . . .
COURT:

18

(

,

Is that correct, you're using it

19 with respect to the communication to the father?

MR. CABELL:

20
21

Well, I believe, Your Honor, as

far as the defamation is concerned that is the only claim

22 of defamation unless the other one that rises would be the
23

defamation where she was asked is there anything that

24

you . . .

25

COURT:

Right, in front of the other people.
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1

MR. CABELL:

2

COURT:

In front of the other people.

Right.

Well, that's what I'm

3 assuming they're claiming and I'm saying I agree with you,
4

that it's privilege, it's qualified immunity on the

5 discussions with the father because he initiated the phone

('

~

6

call and made inquiry concerning it, but I don't think it

7

is on anyone who overheard the statement if it is assumed

8

to be--I mean if it's found by the jury to be defamatory.

9

MR. CABELL:

10

COURT:

11

MS . SAMLEY:

Yes, sir.

All right, what was the other?
And the other one, Your Honor,

12 is with regard to that actual defamation.

According to the

13 case law in Virginia is that it is the Court's
14 responsibility to determine in advance of submitting the
15 case to a jury whether it is defamation per se or whether
16 the defendant needs to prove any general damages.

We

17 submit, Your Honor, that the statements that were made, the
18 accusation of shoplifting, is defamation per se and that
19 the Court so rule before the case is submitted to the jury.

(

)

20

COURT:

Do you have authority for that?

21

MS. SAMLEY:

I do, Your Honor.

It's the

22 case of Food Lion v. Melton, the one I had mentioned in the
23 past.
24

COURT:

Could you hand that up, please.

25

MS. SAMLEY:

I'm sorry, I didn't have a
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1 chance to make an extra copy of that .
2

COURT:

All right.

3

MS. SAMLEY:

In addition, Your Honor, I do

MR. CABELL:

Your Honor, I 've done enough

4 have a case .
5

6 libel defamation that if you call someone a thief I think
7 that that clearly under the common law and everything else,
8 I mean that's libelous per se.

Of course in this case I

9 guess that language was not actually used but I guess an
10 inference could be made.

But I think when Your Honor gets

11 to the instructions that have been tendered Ms. Samley in
12 her damages instruction is trying to set forth damages for
13

loss of income as well as other things and there has been

14 absolutely no evidence of that.

But

I

guess we'll come to

15 that when the instructions come around.
16

MS. SAMLEY:

Your Honor, but it's our

17 position that case law does require that the Court make the
18 determination whether a statement is in fact defamation per

19 se prior to the case being submitted to the jury and that's
20 what we're requesting here.

Your Honor, I would refer you

21 to Great Coastal Express at page 148 as the applicable
22 language in paragraph 5.
23

COURT:

Okay.

That is not the province of

24 the jury to determine whether the statement at issue was
25 slander or defamatory.
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MS. SAMLEY:

l

Your Honor, actually if I could

2 direct to you and Mr. Cabell to Great Coastal Express.
nIt 's difficult

It

3

says

4

mathematical precision the quantum of damages for injury to

1

1

if not impossible, to prove with

5 reputation, humiliation and embarrassment which may flow
l._

~

6

from defamation.

For this reason," then they gave a

7

history classifying certain words as actionable per se.

8

And it says, "In determining whether allegedly defamatory

9

words impute a crime involving moral turpitude so as to be

10 actionable per se, the trial court must make a
11

determination characterizing the imputed crime as a matter

12

of law.

13

which must be made to characterize misdemeanors for

14

purposes of impeachment. "

15

Honor

1

In so doing the court's ruling is similar to that

In the next paragraph then, Your

in number six it says

1

11

In making such a ruling the

16 trial court is in a better position than the jury to
17 determine whether the imputed offense is
18

COURT:

n

Well, I understand that part of it,

1 9 but that assumes that they had made an accusation and it's
20 undisputed you are a shoplifter.

(

21

MS. SAMLEY:

22

COURT:

Your Honor,

Now, what happened is, and unlike

23 the Melton case, a question was asked of her before she ·
24 checked out do you have--there seems to be no dispute about
25 that, do you have anything you're not paying for.
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1

MS. SAMLEY:

2

COURT:

3

MS. SAMLEY:

4

COURT:

Right, and can I search you.

Pardon me?

And

And can I search you.
can I search you.

Now, I think

5

that that's a jury question of whether that's a defamatory

6

statement.

(
\

7

MS. SAMLEY:

Your Honor, actually we have

8 offered a jury instruction as to whether if those words in
9 their general meaning do import a crime.

But, Your Honor,

10 if in fact the jury does find that they import a crime it
11 is the Court's job to determine whether that's a crime
12

13

involving mortal turpitude.
COURT:

I agree with Great Coastal in that

14 regard, that I can give an instruction that says that if
15 you find the statement imputed to the defendant the
16 commission of the crime of shoplifting or petty larceny you
17 shall find that that's defamatory per se.
18

MS. SAMLEY:

19

COURT:

Right.

But I'm not going to make that first

20 decision because I think that's a jury question.

(

)

21

MS. SAMLEY:

And that's actually what we're

22 asking, Your Honor, to do that, instruct the jury that . .
23

COURT:

Mr. Cabell?

24

MR. CABELL:

Well, Your Honor, I think that

25 that is a jury issue for the jury to determine if the

Reponing Service
57 South Main Street, Suite 608

270

Harrisonburg, VA 22801

182.
1

statements made were libelous.

For Ms. Samley to say that

2 the Court should rule right now that the statements are
3 1 ibelous per se . . .
4

COURT:

No, that's what I'm saying I'm not

5 going to do.

I'm saying that it's for them to determine

6 whether the statement do you have anything you're not
7 paying for, may I search you, whether or not that is

a

libelous or defamatory.
MR. CABELL:

9
10

And I agree with the Court's

decision.
COURT:

11

If it is, I mean if that's bound to

12

impute the crime of shoplifting or petty larceny, then that

13

is a per se.
MR. CABELL:

14

I can follow the Court's logic

15 on that, Your Honor, but I think that the jury needs to be
16 instructed along those lines.

,

17

COURT:

That's right.

18

MR.

19

COURT:

20

MS. SAMLEY:

~ELL:

Yes, sir.

That's what I intend to do.
And, Your Honor, the jury

21 instructions that we have proposed actually include both of
22 those.

It says that words in a general meaning .

23

COURT:

24 instructions?

Or we'll be here until Easter morning.

25

Anything else before we get the

MR. CABELL:

One other thing and that is
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1 based on the Court's ruling that Mrs. Pennington in fact
2

does have a qualified privilege to the phone conversation

3 with Mr. Ruffin, Your Honor, we again would ask the Court
4

to reconsider striking the slander count against Mrs.

s Pennington because once the Court has found that there is a
6

qualified privilege then there is a second prong which says

7

that the only way the plaintiff can recover once there is a

a qualified privilege is for the plaintiff to show that the
9 statements made were so egregious, outrageous, knowingly
10

11

false.
COURT:

I understand your point, but I'm not

12 going to grant that motion at this point.

We'll let that

13 go to the jury.
14

MR. CABELL:

And is Your Honor going to let

15 the punitive damages go as well?
16

COURT:

The punitive damages issue, if this

17 motion had been raised--if this had been raised--well,
18 1998, I didn't realize, November of 1998, it's that long,
19 if this had been raised two years ago I would have had no
20 difficulty with your motion to strike, but .I am
21 consistently perplexed by what I find to be very troubling
22 language in the Supreme Court's opinion of Smith v. Litten
23 on page--well, on this copy on page 4.

This was a wrongful

24 termination suit and I'll give it to counsel to look at and
25 I would be willing to accept argument on it, but I read
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1 this to say, this is what the Supreme Court said.
2

There

there was an issue of why did they permit--it was alleged

3 error for the judge to have permitted the issue of punitive

(

,

4 damages to go to the jury and the jury had awarded punitive
5 and the Supreme Court said,

nA

summary of our opinion show

6 that if a tort facer's tort was intentional rather than
7 negligent, i.e., deliberately committed with the intent to

a harm the victim, or if the tort facer's negligent act or
9 omission in violation of the common law reflects malice,
10 willful or wanton conduct or conscious disregard of the
11 victim's common law rights and the evidence is sufficient
12

to support an award of compensatory damages, the victim's

13 right to punitive damages and the quantum thereof are jury
14

questions. "

Both of you can look at that.

But it's

15 language that troubles me because it's not clear.

I mean,

16

pardon me, I'll be stricken dead by the Supreme Court, but

17

reading that one way is if it's an intentional tort and

1a

it's compensatory damages you're entitled to go to the jury

19 on punitives.

{

-.,

MR.. CABELL:

20

21 disagree.
22

Your Honor, I respectfully

I think it's the trial court.

Judge, you've

been sitting here and you've heard all the evidence and

23 you're in a position to make a determination as a matter of
-24

law as to whether or not the evidence that you have heard

25 today warrants it going to the jury on punitive damages
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1

because the actions of the employees were so egregious,

2 outrageous, wanton, willful and everything else, and I
3 think Your Honor really is the first line to challenge that
4 threshold, to say that based on what you've heard it is or
5 it isn't.

And I would certainly submit, Your Honor, that

6 what you have heard today certainly does not rise to the
7 level of a punitive damage claim.
COURT:

8

Well, what I'm going to do is I'm

9 going to deny your motion, but I will certainly have an
10

opportunity to rule on a motion to set aside the verdict if

11 they were to return with that.
12

MR. CABELL:

13

COURT:

Yes, sir.

All right, let's go to the

14 instructions now.
15

MR. CABELL:

Your Honor, we have a set right

16 here that is agreed upon.
17

COURT:

All right.

18

MS. SAMLEY:

Your Honor, I would like to

19 restate my two objections that I had faxed to you and to
20 Mr. Cabell on Wednesday concerning the late filing of these

(

)

21 instructions.

As I mentioned in my motion I requested

22 first that the defendants' instructions be disregarded
23 because of the late submittal.

They needed to have been

24 submjtted to Your Honor and served on me by Monday, April
25 7th, so that according to the terms of your pre-trial order
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1 I would have ten days in which to respond.
2 were faxed to my office on Monday.

In fact they

Because of a quirk with

3 my faxing machine I actually didn't have them until Tuesday

4 morning, but the defendant did try to fax them to me this

5 past Monday, the 17th.

Your Honor, I understand that

6 certainly you should look at the instructions in all
7 fairness to the defendant.

However, I requested sanctions

8 be issued on the defendants' counsel.

For one thing I have

9 four days rather than ten in which to sufficiently address
10 the substance of twenty-six instructions and in doing so
11 our need before trial was quite a bit of a hardship.

I

12 don't want to overstate it, but it was quite burdensome and
13

should have been done a week ago.

14

COURT:

Well, I understand that and I think

15 the better practice is to have filed them on time.

Under

16 the circumstances, however, as I alluded to earlier and the
17 Court having unfortunately done the opinion, researched the
18 law shortly after you were here on the motion for summary

(

,

..

19 judgment and assuming

I

had sent it out, it was over on a--

20 sort of got in the wrong stack in my chambers,
2 1 of the responsibility for being late_.

I

take part

But I will take that

22 matter under advisement and we'll proceed here.
23

MS • SAMLEY:

24

COURT:

25 me see.

Thank you .

This is all you've agreed to.

Let

Okay, now, you have heard evidence that the
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1 defendant apologized or offered to apologize to plaintiff.
MS. SAMLEY:

2

Actually now, Your Honor, we

3 request that that be stricken because she does--she did not
4 testify that she did offer to apologize.

)

COURT:

5

All right, do you agree that that's

6 withdrawn or are you asking for that?
MR. CABELL:

7

No, she did apologize.

8

that we want that instruction.

9

objecting to it.
MS. SAMLEY:

10

I think

I believe Ms. Samley is

Yes.

Your Honor, I'm objecting

11 because Mrs. Shull herself said she doesn't remember saying
12

she was sorry.

13

MR. CABELL:

Well, the plaintiff testified

14 that she did, Your Honor.
15

MS. SAMLEY:

But, Your Honor, actually the

16 defendant is bound by her own testimony.
17

COURT:

I'll grant it.

Am

I getting

18 confused here or whose instruction was that to start with?
19

(

.,

MR. CABELL:

That was mine, Your Honor, the

20 defendant's.
21

COURT:

Oh, it was yours.

22

MR. CABELL:

Yes, sir.

We just put all the

23 objected to in one stack, Your Honor, and the agreed to in
24 one stack.
25

COURT:

All right.
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MS. SAMLEY:

1

But, Your Honor, the defendant,

2 Mrs. Shull, is bound by her own testimony that she did not
3 remember . . .
4

COURT:

Well, but your client is bound by

5 her own testimony, she said I'm sorry, although she thought

)

6 it was a sarcastic comment so we'll let it go to the jury.
7

I don't know how else to resolve it.

Okay, if a merchant

8 has probable cause to believe a customer has shoplifted or
9 willfully concealed merchandise at the time he caused the
1o

11

customer's arrest, then he is not liable.
MS. SAMLEY:

Your Honor, for that one unless

1 2 that is included with the plaintiff's proposed Instruction
1 3 #5 I believe that instruction by itself is misleading.
14

MR. CABELL:

Your Honor, it's right out of

15 Virginia Model Jury Instructions.
16

COURT:

Wait a minute.

17 organized here for a minute.

Let me just get

Okay, your #S--well, isn't

18 your #5 identical?
19
20

{

)

MS. SAMLEY:

It is, Your Honor.

I'm sorry,

if it's in connection with plaintiff's proposed Instruction

21 #2 it's an accurate statement of the law.

Because as we've

22 pointed out, Your Honor, under the Jury v. Giant case the
23 accurate statement of the law is first of all that they .
24

have to have probable cause, but then in conducting the

25 search they need to do it in a way that's not willful,
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1 wanton, excessive or I believe unreasonable.

So to include

2 that appropriate language either the plaintiff's proposed
3

Instruction #2 needs to be given or the defendant's

4 proposed Instruction W needs to be expanded.

COURT:

5

Why can't Instruction W be expanded

6

simply to provide so long as . .

7

MS.

SAMLEY:

Actually, Your Honor, in the

a memorandum I submitted you this morning in the next to the
9

last page, I believe it's page 13, we propose an expansion

10 of it that would be acceptable to us.

What page is that now?

11

COURT:

12

MS. SAMLEY:

I think it's 13, it's the next

13 to the last page in section 6.

COURT:

14
· 15

Mr. Cabell, any problem with adding

that to it?
MR. CABELL:

16

Well, I'd prefer the one right

17 out of the book, Your Honor, but .

COURT:

18

I think this is an accurate

19 statement of the law.
20

MR. CABELL:

21

it, but I understand the Court's ruling.

22

23 All right.

COURT:

Yes, sir.

I would object to

All right, I'll note your exception.

You proffered number letter B?

24

MR. CABELL:

25

COURT:

Yes, sir.

All right, what's your position on
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1 that, Ms. Samley?
MS. SAMLEY:

2

,

Your Honor, originally as we

3

stated in our memorandum we would object to the granting of

4

that, but considering Your

5

the privileged communication just limited to the

6

conversation between Mr. Ruffin and Mrs. Pennington we

~onor's

ruling with respect to

7 don't have an objection to it as long as it's made clear to

a the jury that this only applies to that conversation, not
9

to the other statements.
MR. CABELL:

10

Well, Your Honor, it certainly

11 would apply to the conversation between Mrs. Pennington and
12

Ms. Ruffin when she called and wanted to know what was

13

going on.
COURT:

14
15

(

,

Well, that wouldn't even be a

defamation.
SAMLEY :

16

MS •

17

COURT:

And we ' re not alleging that .

I mean if she just said well, we did

18

that because you're a crook, I mean that's not a third

19

person.

So let me just see.

20

MR. CABELL:

21

COURT:

22

MR. CABELL:

Your Honor?

Yes.
While we're doing this may my

23

clients, they're kind of freezing, may they go outside and

24

warm up?

25

COURT:

Sure.

And have you offered them
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1 sweaters?

Do we still have a supply or is the jury using

2 them?
3

MR. CABELL:

4

COURT:

If they can just go outside.

All right.

What I have proposed is

s changing the second paragraph of B to say under the
6 circumstances of this case the defendant's statements to
7 Mr. Ruffin and Eric Ruffin were privileged because they had
8 an interest or duty in the subject.
9

MR. CABELL:

Yes, sir.

10

MS. SAMLEY:

That•s fine with us, Your

11 Honor.

Your Honor, we also request that an additional

12 statement be on there clarifying that it does not apply to
13 any other statements made in this case.
COURT:

14

Well, I think that•s clear.

15 specifically say what it applies to.

I

U, defendant•s U, you

16 object?
MS. SAMLEY:

17

18 to that one.

Yes 1 Your Honor 1 we do object

And the comments to that instruction, it says

19 that this instruction is proper only in an action by a
20 public figure plaintiff.

In an action by a private

21 plaintiff the plaintiff must prove that the statement was
22

false.

23

COURT:

I•m sorry, say that again?

24

MS. SAMLEY:

Let me make sure 1 1 m saying

25 that correctly.
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1

MR. CABELL:

Your Honor, I believe the truth

2 is an all absolute defense to defamatory comments whether
3 it be a public figure or just a private joe-blow individual
4 and that's just pure common sense.

And maybe

5 circumstantial evidence, we have no way of knowing whether
6 or not she had stolen the items or not.

We don • t know if

7 she had it on her or not, but a jury could conclude that
8 maybe she did based on the testimony of the two witnesses
9 or the one and one-third witness.
10

MS . SAMLEY:

Although, Your Honor, the

11 element of whether it was false or not is also something
12 that is included in another jury instruction.

I believe

13 it • s Instruction
14

COURT:

Well, I'm going to grant this

15 instruction and I'll note your exception to it, Ms. Samley.
16

17

Okay, this is the finding instruction.
MR. CABELL:

18 to be modified.

Again, Your Honor, it may have

I really wasn't sure what the actual

19 evidence was going to be when we came here today, what the
20 people were going to say .
.··

r t

21

COURT:

Well, is it agreed that the two

22 statements that are alleged to be defamatory are do you
23 have anything- -what was it?

That you're not paying for.·

24

MR. CABELL:

Yes, sir.

25

MS. SAMLEY:

That's fine, Your Honor.
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1

MR. CABELL:

2

COURT:

3 that?

And can I search you.

All right.

Any other objection to

I have penciled those two remarks in and in #2 I

4 just changed it if she did.
5

MR. CABELL:

6

COURT:

7 here were female.

Yes, sir.

Because all of the alleged actors

The issues instruction.

All right,

8 anything further on that, Ms . Samley?
MS . SAMLEY:

9

10

COURT:

11

MS. SAMLEY:

Which one are you . . .

I'm sorry, the issues instruction.
Yes, Your Honor.

The caveat to

12 that section that forms the basis of proposed Instruction S
13 specifically says see Instruction 37.005 for model issues
14 instruction when the plaintiff is not required to prove
15 malice.

And as stated in the Great Coastal Express case to

16 make out her claim for defamation the plaintiff does not
17 need to prove actual malice.

Therefore, this is not

18 applicable in the particular statement number five.

Great

19 Coastal Express makes clear that to be compensated in a
20 case where--let me get the correct language, Your Honor--

( )

21 there is a claim for damages, it's on page 151, Your Honor.
22 It says, "In an action brought by a private individual for
23 defamatory words involving no matters of . . . "
24

COURT:

Wait a minute, which case?

Let me

25 get the case.
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MS. SAMLEY:

2

COURT:

Great Coastal Express.

Well, read it to me.

I seemed to

3 have managed to lose it.
4

MS. SAMLEY:

5

COURT:

6

MS. SAMLEY:

It's on page 151.

I don't have it.

Go ahead.

It says, "In an action brought

7 by a private individual for defamatory words involving no
8 matters of public concern, if the published words are
9 determined by the trial judge are to be actionable per se
1o

at common law, compensatory damages for injury to

11 reputation, humiliation and embarrassment are presumed."
12 And then in the paragraph right below that it talks about
1 3 the fact that there is a negligent standard and then on the
14 next page discusses the fact that, "The Virginia predicate
15 for the assessment of punitive damages in a defamation
16 case"- -before it's compensatory damages and the fact that
17 it's a negligent standard, the next section of this case
18 deals with just

simp~y

punitive damages.

Like here it says

19 specifically on page 152, "The Virginia predicate for the
20 assessment.of punitive damages in a defamation case is the
.,

21 requirement that the plaintiff must show New York Times
22 malice by clear and convincing evidence."

That's different

23 from actual malice, Your Honor, and the court points out·
24 that difference in the footnote in this case.

On page 149

25 it says, the New York Times case is quoted, it says,
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11

Knowledge that the publication was false or was a reckless

2 disregard of whether it was false or not."
3 refers to this as actual malice.
4

New York Times

And the court goes on to

distinguish what's meant by common law malice and what's

5 meant by the New York Times standard malice.

(

Under the New

6 York Times standard of malice the plaintiff does not need
7 to show an actual malice.

She just needs to show that the

8 defendants acted with a reckless disregard of whether they
9 were true or not.
10

COURT:

All right, your response?

11

MR. CABELL:

Your Honor, this instruction I

12 believe, and I'm assuming I'm reading the same instruction,
13 number one, did the defendant make the following statement,
14 number two, if he did was it heard by somebody other than
15 the plaintiff, number three, is the statement about the
16 plaintiff, number four, is the statement false, number
17 five, did the defendant know the statement to be false, and
18 number six, is the plaintiff entitled to recover the amount
19 of her damages .

f

'l

20

COURT:

21

MS. SAMLEY:

22 about

No, wait a minute.
Actually, no, we're talking

. . .
We 're talking about s.

23

COURT:

24

MR. CABELL:

25 paragraphs, Your Honor?

Is that dealing with the three

I'm sorry, I think I gave my
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1

marked ones to Ms. Samley.
It's the issues instruction.

2

COURT:

3

MS. SAMLEY:

Based on 37.100 model jury

MR. CABELL:

The issues in this case are did

4

instruction.

5

6

the defendant make the following statement.
Right .

7

COURT:

8

MR. CABELL:

And then there's six paragraphs

9 in that instruction.
COURT:

10

There are either five or seven

11 depending on--here, let me show you what I have here.
12

Maybe somehow you have a superseding one.

13

MR. CABELL:

14 superseding one.
15 the issues.

Yes, sir, I do have a

Well, Your Honor, I think that those are

You know, there's another instruction that

16 talks about damages, but it just says if you--the last
17 paragraph is the one that talks about the damages.

If you

18 find for the plaintiff what are her damages.
19

COURT:

You' 11 have to pardon me here, but

20 isn't this whole New York Times time, I mean that's when
I

,

21 you have a public figure and you have to prove actual
22 malice there.
23

MS. SAMLEY:

24

COURT:

Correct, Your Honor.

But when you're dealing with a

25 regular person you need to just show that the statement was
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1

2

made and what the damages were .
MS. SAMLEY:

Exactly.

And, Your Honor, in

3 this case the only reason that the New York Times malice
4

standard comes in is because we're alleging or requesting

5 punitive damages.

)

Therefore, because we don't fall under

6 the public official this issue instruction is incorrect
7 because it includes the actual malice.

It's our argument

8 that should only be included in the instruction with
9 respect to punitive damages because that's not something we
10 need to prove as part of our case for compensatory damages.
11

12

Therefore, it's improper in this instruction.
MR. CABELL:

To complicate it, Your Honor,

13 the qualified privilege that we have with Mrs. Pennington
14 does require actual malice.

And for the jury to determine,

15 you know, in order for them to hold Mrs. Pennington liable
16 for slander they have to believe that the statements were
17 made with actual malice.

That is the standard in this

18 particular.case against Mrs. Pennington.
19

MS . SAMLEY:

Your Honor, and we 've never

20 actually alleged that and we don't believe the evidence
/

·.\

I

'

21 does support that.

If the jury is given the instruction

22 that that was a qualified conversation we are not alleging
23 because the evidence doesn • t support that she had actual·
24 malice in that conversation.
25

MR. CABELL:

Therefore, this is improper.

Your Honor, if she's going to
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concede that then I would say that Mrs. Pennington's claim

2 of slander should be stricken.

MS. SAMLEY:

3

4

As

to her on that particular

issue, Your Honor, we don't have any reason to object,

s don't have legal grounds to object.
COURT:

6

7

All right, so this instruction has

to be did the defendants, Super Fresh and Shull.
MR. CABELL:

8

Yes, sir.

And given the new

9 development, Your Honor, I believe Mrs. Pennington is now
1o

out of the case.
MS. SAMLEY:

11

Your Honor has not ruled on the

12

assault and battery with respect to-I believe that was

13

taken under advisement.
MR. CABELL:

14
15

I thought you had ruled on

that, Your Honor.
What is that?

16

COURT:

17

MR. CABELL:

The assault and battery on Mrs.

18 Pennington, I had asked that that be stricken and I believe
19

(

,

that the Court did strike it.

20

COURT:

21

MR. CABELL:

I

did.
And so now the Court is also

22 going to strike the defamation count against Mrs.
23 Pennington.
24

COURT:

That's correct.

So we don't need an

25 actual malice instruction then.
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MS. SAMLEY:

No, Your Honor.

2

MR. CABELL:

And, Your Honor, the qualified

3 privilege instruction can go out too.
4

The Court was going

to grant that, but that's no longer necessary.
COURT:

5

All right.

Okay, your instruction

6 on punitive damages, Mr. Cabell.
MR. CABELL:

7

a Honor.

I was objecting to that, Your

I mean I don't know, I didn't know what

9 instructions Ms. Samley was going to offer, but assuming
10 that the Court was going to let a claim of punitive damage
11 go forward I wanted to make sure that it was the proper
12 punitive damage.
13

Of course I'm objecting to it, but that's

the one I'd like to have offered.
COURT:

14

All right, I understand.

Where is

1.5 your punitive?
1.6

MS. SAMLEY:

17

COURT:

It's #13, Your Honor.

I think they're identical, are they

18 not?

·}

19

MS. SAMLEY:

20

COURT:

21 number is.
22

Which one is the defendant's?

#14 and I can't tell what your

I think it's maybe .
MR. CABELL:

..

.

If they're identical, Your

23 Honor, then I' 11 • . .
24

COURT:

I can't read it.

25

MR. CABELL:

If they're identical I'm
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1

objecting to either one of them coming in because I again

2 would argue that under the evidence the Court has heard
3 that there is no punitive damage.
COURT:

4

I'll note your exception to that and

5 I'll give that instruction.

Is there an issue about

6 whether they were acting in the scope of their employment?
MR.. CABELL:

7

No, Your Honor.

I would only

a say in this particular situation since Mrs. Pennington is
9 no longer in it I think it now becomes just Mrs. Shull and
10 even though she was not on the clock, I mean she was told
11 by Mrs. Pennington to do something.
COURT:

12

Right.

So you're not asserting that

13

she was operating outside the scope of her employment or

14

anything.

15

MR. CABELL:

No, sir.

16

MS. SAMLEY:

So, Your Honor, I take it then

17

we can disregard all of the instructions concerning a

18 factor of acting within the scope of employment and holding
19 the corporation liable for the actions of Mrs. Shull.

(

.,

20

COURT:

Well, I think just to help the jury

21 the instruction that was originally plaintiff's #7 which
22 just says an employer is liable for all damages proximately
23 caused by the action of its employees while acting withip
24 the scope of their employment, I think we should add a
25 sentence to it, and it has been stipulated that Mrs. Shull
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1

was acting within the scope of her employment on the day in

2 question.
3

MR. CABELL:

4

COURT:

5

is.

Yes, sir.

Then they'll understand what the law

And you were formerly Brewer.

6

MRS. SHULL:

7

COURT:

That's correct.

I'm going to put "a/k/a Brewer 11 here

a because they may be as confused as I am and everybody is
9 here.
1o

I've never quite had a case where all three people

had their name changed.

All right.

So we don't need the

1 1 one about burden of proof on scope of employment.

Do not

12 base your burden in any way on sympathy, bias, guesswork or

13 speculation.
14

MS. SAMLEY:

Which letter is that, Your

15 Honor?
16

COURT:

I don't think I've ever had a

J.

17 trial when I haven't given this one.
18

MS. SAMLEY:

Your Honor, the only objection

19 we have to this and I've stated this, I believe it's pages

(

.,

20 5 and 6 although the numbers are cut off on the bottom, our
21 position to it, the reason we object to it is the more

22 specific damage instruction that we have with respect to
23 damages for defamation in which it's clear that the
24 plaintiff does not have to prove speci.fic amounts of
25 damages in order to recover from the loss of reputation and
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1 humiliation.
COURT:

2

I still think this is an accurate

3 statement of the law and they'll be accurately instructed
4 with this instruction and with the instruction on damages
5 for defamation so I'm going to give that.

I'll note your

6 except ion.
7

MS . SAMLEY :

8

COURT:

9

MS. SAMLEY:

Thank you .

The amount sued for.

10

COURT:

11

MR. CABELL:

And that one is?

I can't read what that one is.
I apologize.

I think my

12 copying machine must have cut that off.
COURT:

13

Yes.

It's too light to read.

Are

14 you going to argue what you •ve sued for?
MS. SAMLEY:

15
16

that we are suing for, Your Honor, but the objection that

17

we have with respect to this one is that the defendants

18

have added a statement--I'm sorry, I can't find it now.
MR. CABELL:

19

.,

I'm going to state the amount

20

Your Honor, I believe it's

right out of the Virginia Model Jury Instruction book.

21

MS. SAMLEY:

I found it, Your Honor.

The

22 amount sued for and any amount mentioned by counsel in his
23 argument is not evidence.

The portion that the defense

24 counsel has added is any amounts mentioned by counsel in
25 his argument.

The model instruction just merely reads the
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1 amount sued for is not evidence in this case.
2

COURT:

Okay.

3

MR. CABELL:

The reason that was added, Your

4 Honor, is that sometimes what happens is that in arguments
5 the plaintiff might sue for a million dollars but the
6 counsel more realistically says only give us $100,000.00 so
7 that's why that was included in there.

If she's going to

8 say I want $350,000.00 in punitive and the exact amount
9 she's suing for, then we can say--I think we can disregard
10 the amount mentioned by counsel other than the amount sued
11 for.
12

MS. SAMLEY:

What I propose to do, Your

13 Honor, is to mention the amount we've sued for and to tell
14 the jury though it is up to them to determine what amounts
15 is appropriate.
16

COURT:

So what you're saying is in your

17 closing argument you're going to say we have sued for X and
18 Y and this is why we think you should return a verdict of X
19 and Y.
20

MS. SAMLEY:

Right.

And we ' 11 say that it

21 is up to you as jurors.
22

COURT:

Of course.

So maybe we can take out

23 the mention by counsel then.
24

MR. CABELL:

That's fine, Your Honor, so

25 long as she doesn't kind of dilly-dally around the amount

292

Reporting Service
57 South Main Street, Suite 608
Harrisonburg, VA 22801

204.
1

sued for and kind of make it sound like well, just give us

2

something less.
COURT:

3

,

All right.

Okay, you are the judges

4 of the facts, the credibility of the witnesses, et cetera.
5 Do you have any objection to that?
MS. SAMLEY:

6

No, that one is fine, Your

7 Honor.
·COURT:

8

That's F I believe.

9 already have an issues instruction.

Okay, we

Do we have a burden of

10 proof?
11

MS. SAMLEY:

I had included one, Your Honor.

12

MR. CABELL:

There should be one in there,

13 Your Honor.
14

COURT:

15

MR. CABELL:

16

(

',,

Right.

MS. SAMLEY:

18

COURT:

19

MS. SAMLEY:

21

22

It should be in the ones we

have agreed upon.

17

20

I just wondered if we

This is plaintiff's #2.

Oh, I see.

Hold on a minute here.

Your Honor, excuse me, may Mrs.

Shreves step out for a minute?
COURT:

Sure.

Plaintiff's proposed

instructions on defamation per se, this has been agreed to?

23

MR. CABELL:

24

COURT:

Yes, sir.

That stack that

. .

I've got so many stacks floating

25 around here now.
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MR. CABELL:

1

There were two stacks.

One

2 that we had objections to and then one that has nothing on
3

it that we agreed upon, Judge.
COURT:

4

s

Right.

Well, then out of the agreed

ones since there was not an issue we can remove the one

6 about Angela Brewer and Joyce Shears were employees of
7 Super Fresh, et cetera, because that we have done.
8 then we have the assault.

And

Then there's an acted in the

9 scope of employment, deviation from scope, that's out.
1

o

Okay, Instruction #2 by the plaintiff, do you have that?

11 The burden is on the plaintiff to prove the defamation and
12 the battery.

The burden is on the defendants to prove they

13 had probable cause to stop the plaintiff and search her and
14

they conducted the search ..... party has the burden of

15 proof, et cetera, by a greater weight of the evidence
16 called preponderance.

Any objection to that?

17

MR.. CABELL:

No, Your Honor.

18

COURT:

19

MS. SAMLEY:

Is that plaintiff's #6, Your

MR. CABELL:

No objection to that.

All right.

Willful and wanton.

20 Honor?

)

21

Of

22

course my objection is I think that goes to the punitive

23

damages count.

24

COURT:

And you're objecting.

25

MR. CABELL:

And I'm objecting to the
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punitive damages .
COURT:

2

3

employment is no longer pertinent.

4 instruction?
5

I understand.

The scope of
Do we have a findings

Okay, I have the plaintiff's damage

instructions.
MR. CABELL:

6

My objection to that, Your

7 Honor, is that there is no evidence of any type of any

a financial loss that the plaintiff suffered.
9

believe that there is any physical injury that the

10

plaintiff suffered either.

11

she does claim shame, humiliation, embarrassment and

12

indignity, but I would argue that under this instruction

13

that number one and two should not be read but just number

14

three.
MS.

15
16

(

)

I do not

SAMLEY:

Certainly we will agree that

Actually, Your Honor, are we

looking at my Instruction #11?

17

COURT:

18

MS.

I was looking at her #11.

SAMLEY:

And so it would be paragraphs

19

one and four that can be stricken.

20

us, Your Honor.
COURT:

21
22

And that is fine with

You agree that one and four can be

stricken.

23

MS. SAMLEY:

24

COURT:

25

MR. CABELL:

Yes .

And then I think that .

o

o

Yes, sir.
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1

COURT:

2

MS. SAMLEY:

Your Honor,

3

MR. CABELL:

Judge, I'm not sure about

4 injury to reputation.
5

All right.

I don't know if there was any

MS. SAMLEY:

Your Honor, actually I was just

6 going to renew my request that the Judge add into the
7 instructions the fact that if they find that the statement
8 was defamatory that in fact it is defamation per se and
9 damage to her reputation is presumed.
10

COURT:

Okay, I think that what has to be

11 placed here is an additional amendment to that saying if
12 the jury finds the statements to be defamatory and finds
13 that they allege shoplifting or that they constitute an
14 accusation of shoplifting, then damage to reputation is
15 presumed.
16

MR. CABELL:

Yes, sir.

17

MS. SAMLEY:

Your Honor, could I just

18 clarify one point?

Have we included plaintiff's proposed

19 #3 which talks about when a statement is defamatory?
20

(

)

COURT:

I believe, yes, that was in the

21 agreed upon ones, right.

Then on the assault and battery

22 it's the same--it's really just you object to #1 and #2
23 which are the financial loss and physical injury.
24

MR. CABELL:

25

COURT:

Yes, sir.

Do you concede that they . . .
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1

MS. SAMLEY:

2

COURT:

3 All right.

Yes, Your Honor.

And that the only one left is #3.

I think in terms of the amount of instructions

4 relevant to the amount of evidence this ratio is higher

s

than I've seen.

I'm going to now take a recess while I

6 assemble these in the order that I intend to give them and
7 I'll come back and show them to you.
(Recess)

8

COURT:

9

Counsel, there are the instructions

10 and I intend to give them the standard instruction that all
11 of the crossing out and delineation is to be disregarded by
1 2 them.

If we took the time to retype them all we'd be here

13 till 8:00 tonight.

Why don't the both of you go over them

14 together because we've got to speed this along here, we've
15 got to get this jury instructed and deliberate.
16

MS. SAMLEY:

1 7 overlooked one.

I believe we may have

I believe it would be the defendant's

1 8 proposed Instruction G regarding prior inconsistent
19 statements by a party.
20
21
22

COURT:

All right.

There was only one by

witnesses, wasn't there?
MR. CABELL:

What's in here is the witness.

23 I don't know which would be the inconsistent--! guess there
24 may be one for the parties as well.
25

MS. SAMLEY:

There is, if a party made a
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1 previous inconsistent statement you can take the prior
2

inconsistent statement and the truth of what it's stating.
COURT:

3

4 find that here.

All right, let me just see if I can

I know what you • re talking about.

What

5 was the letter number?
6

MS. SAMLEY:

7

COURT:

It was G, Your Honor.

All right, I have that here.

Do you

8 both agree that that needs to be given?
MR. CABELL:

9

10

COURT:

11

MR. CABELL:

All right.
Your Honor, I think that #14

12

can come out because that was talking about qualified

13

privilege.
COURT:

14
15

17

MR..

You're

CABELL:

Would you like me to take that

out?
COURT:

18
19

Oh, all right, I'm sorry.

correct.

16

this one in there.

Yes, if you would.

Maybe we can get

All right, #14 came out.

MR.. CABELL:

20

()

Yes, sir.

Your Honor, when Ms . Samley

21

gets to her closing--it's my understanding that if the

22

plaintiff can mention the amount sued for they should do

23 that in their initial part of their closing statement?
24

25 right.

COURT:

Yes.

Do it not in your rebuttal

That will be #SA and then I will just simply
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1 mention to them that #14 has been removed.

All right, let

2 us bring the jury back in, please.
MR. CABELL:

3

Your Honor, what was the number

4 of the instruction that dealt with probable cause?
COURT:

5

Instruction #7 is the burden is on

6 the defendants to prove they have probable cause to stop
7

plaintiff and search her.

When a party has the burden on

8 probable cause . . .
9

MR. CABELL:

I think it was the one if you

10 believe that they had probable cause to stop and . . .
11

COURT:

12

MR. CABELL:

13

Right.

Let me just find that.

#12.

Thank you, sir.

(Jury Enters Courtroom)

14

COURT:

Welcome back, ladies and gentlemen

1 5 of the jury.

I apologize, it took us a little longer to

1 6 deal with some of these legal matters than I thought.

As I

l7 indicated to you at the beginning of trial I'm now about to
1 8 read you the instructions of law that govern your
1 9 deliberations in this matter.
20 nineteen in number.

(

)

These instructions are

You will have these instructions to

21 take back with you in written form.

I would caution you,

22 however, that I have made a number of deletions and
23 innerlineations and things of that sort by hand in pen and
24 I have done that simply to save as many hours that it would
25 take to go and get these all retyped.
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1 stricken by hand just disregard it as if it's not there.
2 Anything that's written in there treat it with the same
3

dignity as you would something that's typed on the

4

instruction.
(Instructions Read To Jury)

5

COURT:

6
7

All right, we're ready for closing

argument. ·
Your Honor, the only thing that

8

MR.. CABELL:

9

I don't think we have is a verdict form.

COURT:

10
11

That's correct.

Have you prepared

one?

12

MR. CABELL:

No, sir.

13

MS. SAMLEY:

Actually I have not.

14

COURT:

All right.

Ladies and gentlemen,

15 we'll provide you with a verdict form on which to record
16

your verdict back there.

We will do that after you retire

17

to begin your deliberations.

18

counsel and it will be in hand, but it will be sent back to

We'll get one agreed upon by

19 you so you'll be able to record your verdict and then the

(

)

20

foreperson will sign it and that will show you where that's

21

done .

Thank you .

22

23 gentlemen.

Go ahead.

MS. SAMLEY:

Good afternoon, ladies and

As I mentioned to you this morning when I was

24 speaking to you before we started the evidence that this
25 Court indicates after we have concluded all of the evidence

Reporting SeNice
57 South Main Street, Suite 608

300

Harrisonburg, VA 22801

212.
1

and after Judge McGrath has instructed you on the law of

2 the case both Mr. Cabell and I will get a chance to talk to
3 you a little bit about what the evidence showed today and
4

how we believe from our instructions that Judge McGrath has

5 read to you should you find those facts in helping you
6 guide--in helping to guide you in making your decision.
7 One thing you should keep in mind is it's really nothing I

a

saw or nothing Mr. Cabell says is the evidence.

You really

9 need to concentrate on the evidence that was given through
10

the witnesses and any kind of documentary evidence that was

11 submitted and what they show.

What we are here to do is to

12 help you piece together from you have heard in the evidence
13 and what Judge McGrath has just told you about the law and
14 how they would work together.

First of all as you know

15 Racquel is the plaintiff and she has brought this suit
16

against the defendant and it's Mrs. Shull and Super Fresh.

17

As Judge McGrath just told you we have stipulated that Mrs.

18 Shull was acting on behalf of Super Fresh at the time.

And

19 what that means is that if you find that she's liable,
20 Super Fresh as her employer is also liable.
(

}

2l

And so your

first step in that two step process is to decide whether

22 Mrs. Shull is liable for any of the counts that we have
23 alleged to Racquel.

Let me go over those one at a time.

24 The first one that we have alleged is defamation.

As Judge

25 McGrath just instructed you a ·statement is defamatory if
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1 the words in their normal course are simply that a person
2 would assume to be a crime.

For example, the two phrases

3 that you've heard here in evidence are that Mrs. Shull went

(

4

up to Racquel and said are you taking something you have

5

not paid for and can I search you.

6

that those words taken in their ordinary context would be

7

an average person--an average person interpreting those

Now, if you believe

a words would take those to mean that Racquel was accused of
9 shoplifting.
1o

As Judge McGrath told you and as you will see

in the instructions when you take them back with you that

11 is defamation per se.
12

It is your job to decide whether

those words that were spoken to Racquel were meant to

13 indicate that she was shoplifting.
14

really any doubt about that.

I don't think there's

I think the average person

15 hearing those kind of statements to someone in a checkout
16 line would assume that someone is being accused of

(

,

17

shoplifting.

18

instructions that when a person is accused of a crime, such

Judge McGrath also indicated to you in his

19 as shoplifting, it's called defamation per se.
20

It means

that damage to the person's reputation is presumed.

It's

21 assumed that is somebody is accused of a crime like that of
22 course their reputation is being presumed.

In that case

23 the plaintiff does not need to prove specifically that
24 reputation was blemished.

~er

It was already damaged just by

25 the mere speaking of those words.

Secondly, the count
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1

that--the second count is called the count for assault and

2 battery.

As Judge McGrath read to you a battery is defined

3 in Virginia as an offensive touching, however slight,

{
\

4

that's done in a rude or insulting way.

It's undisputed in

5

this case that in fact Mrs. Shull did touch Racquel.

6

Actually there's a dispute as to the extent of the

7 touching, but certainly it at least meets the legal
8

standard in Virginia as to being a slight touching if you

9 believe Mrs. Shull in that she just opened the jacket, or
10

Racquel's credible testimony that in fact she was searched

11

to a larger extent.

Let's take a look at one of the main

12

issues in the case.

The defendants have raised an issue

13

that we need to start talking about and that is the

14

immunity that•s given to a store owner, a merchant, to deal

15 with suspected shoplifting.
16

Absolutely shoplifting is a

terrible problem in our society.

We all pay for

1 7 shoplifting in increased-prices, the merchants having to
18

increase their prices to cover the cost of people stealing

19 property.

20

( )

Actually it's something that Racquel has

testified she also believes is wrong.

She would never

21 consider stealing property and has never stolen anyone's
22 property.

The law in Virginia is because we're trying to

23

deal with shoplifting a merchant has a little bit of

24

immunity.or has immunity if they do certain things in order

25

to protect themselves against shoplifting.
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1 and search a person.
2

They can look through certain items a

person may have on them.

But that immunity is not extended

3 to the case where, one, the merchant doesn't have probable

\ t

4

cause to make the stop or, two, if the search is conducted

5

in a willful, wanton, excessive or unreasonable manner.

6 And the defendant

in this case, Mrs. Shull and Super Fresh,

7

have a burden, as Judge McGrath told you, of proving that

8

they had probable cause and that they did not conduct the

9 search in a willful, wanton, unreasonable or excessive
10

manner.

Let's look at the evidence on each of those facts.

11

Still with the first one as to probable cause.

There is

12 some evidence on both sides as to whether there is probable
13

cause or not, but let's first look at the undisputed

14

evidence.

15

on a cold March evening, early March, about 9:00 at night,

16

dressed in a large coat.

17

dressed casually.

It's undisputed that Racquel went into the store

It's undisputed that she was

She was lounging around the house that

18 day, she was wearing sweats.

It's also undisputed that

19 when she stopped in that store she was really not familiar
20 with the store.

( )

She wasn't really sure where the items

21 were in the aisles.

And it•s also undisputed that she

22 didn't have her glasses on so she couldn't read the signs
23 very well.
24

There's other undisputed evidence that it•s.the

defendants• duty to show probable cause.

The fact that

25 Racquel had on a big coat, was wandering around the store,
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1 wasn't finding her items and looked suspicious.

Ladies and

2 gentlemen of the jury, I have to tell you if that
3 constitutes probable cause I'm a little bit worried.
4

\.

,

If

I

go into a store without my glasses and I can't find the

5 items very easily, if I go in wearing a big coat looking a
6 little dishelved not dressed in courtroom attire and
7

someone has the right to stop and search me just because of

a the way I look: I would fear for that.

We submit to you,

9 ladies and gentlemen, that that in and of itself does not
1o

constitute probable cause.

11

cause that the defendant would need to stop Racquel

12

something more must be added.

13

great conflict.

To constitute the probable

The evidence there is in

The defendants are saying, that is the

1 4 defendants' witnesses, that they had probable cause because
l5 they believed she was taking something. Let's examine all
l6 of the evidence that they have submitted showing that they
17

think she has taken something, the witnesses.

The first

1 a witness that they are using to show that they had probable
19

cause to suspect that Racquel took something is Mr. Morris.

20 Mr. Cabell was right, he is quite a character, but today

i
~

.,

2 1 we're not really concerned with whether he's a character or
22 not, we're concerned with how credible a witness he is.
23 Ladies and gentlemen, as you saw Mr. Morris could not
24 remember anything about--any details about this.

He wanted

25 to get his story out real quickly by saying when I was
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1

examining him look, I saw her take this.

2

press him on the details he resisted that.

When I tried to
For one thing

3 he didn't see the item that Racquel put down her shirt as
4

he alleged.

He couldn't give us any kind of description.

5 He didn't remember what it was she was wearing.

He didn't

6 remember the fact that in his prior testimony he had said
7 he first went in to get the dog food and then he held it up
8 in his hand when he thought he saw Racquel put something in
9 her shirt.

Instead his testimony differed from what he had

10

testified to in the past.

As Judge McGrath instructed you

11

if you find that Mr. Morris or any of the witnesses made a

12 prior inconsistent statement you can use that in
13

determining whether you think this witness really is

14

credible, whether they really remembered today what had

15 happened.

Mr. Morris also said to you that he specifically

16 remembered going over and telling Joyce Pennington that
17 night that he saw Racquel put something down her shirt.
18 Well, as we showed you he never mentioned that when we took
19 his deposition earlier.

He told you specifically I did not

20 tell anybody in the store that night, no employee, that I

(

)

21 saw someone shoplifting.

Now he's changing the story and

22 saying well, I did tell Joyce.

The other event that

23 reflects on Mr. Morris's credibility is the fact that he
24 said he didn't talk to Roy Rexrode .that evening.

Yet you

25 have Mr. Rexrode himself saying that he had talked to Mr.
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1

Morris and you have Mrs. Shull saying that she saw him

2 talking to him.

The important part about that

3 conversation, ladies and gentlemen, is what was actually
4 not said.

Mr. Rexrode himself told you that Mr. Morris

5 often, about once a week, would come into the store and
6 would talk to Mr. Rexrode about shoplifting.
7 Rexrode told you about that conversation.

a no

But Mr.

He said that at

time during that conversation did Mr. Morris say

9 anything about having seen Racquel put something down her
10 shirt yet he had the dog food in his hand so obviously he
11 had gone through the aisle and he was on his way back.

He

12 would have seen something when he talked to Mr. Rexrode, a
13 person who often, once a week, talked about shoplifter's
14 goes up to the person with whom you usually have that
15 conversation, yet he doesn't mention anything.

Ladies and

1 6 gentlemen, that's up to you to decide how credible that is
17 to you.

Personally I find that pretty unbelievable if he

18 had just seen it, a topic he was interested in.

Certainly

19 he would have said something to Mr. Rexrode, but he didn't.
20 And the other witness that claims to have seen Racquel put

(

)

21 an item down her shirt thereby giving the defendants their
22 probable cause that they need to get their immunity is Mrs.
23 Shull herself, one of the defendants.

Certainly she has an

24 interest in this case in trying to get the in:ununity so
25 she's not held liable for her actions.

Let's look at how

Reporting Service

57 South Main Street. Suhe 608

307

Harrisonburg, VA 22801

219.
1

credible a witness she is though and her testimony.

We

2

have offered testimony to show that in the past Mrs. Shull

3 had told Mrs. Pennington who then referred that information

,

4

to Mr. Ruffin on the phone that in fact Mrs. Shull had seen

5 Racquel put a pack of Rolaids down her shirt.

And that was

6 what she had said that night, I had seen Racquel put a pack
7

of Rolaids down her shirt.

That information was given to

8 Mr. Ruffin when he called the store that night.

Now in

9 order to bolster her claim that she had this probable cause
1o

she's now extended this to a·box, a rectangular box

11 anywhere from six to eight inches.
12 today.

She says six inches

It was shown in the past in her deposition she said

13

it was eight inches.

14

same.

15

and a half thick.

Eight inches, six inches, about the

About three to four inches wide and about an inch

16 pack of Rolaids.

Certainly that cannot be confused with a
Again you have to look at the evidence

17 and the credibility.

Is it credible that at the beginning

18 Mrs. Shull said she saw Racquel take a pack of Rolaids and
19 now she's changing it saying that she had taken this box
20 although she can't identify it, this box that she put down
,

21 her shirt.

It's for you to decide how credible she is.

We

22 submit to you, ladies and gentlemen, the fact that she has
23 changed her story is a good indicator that she's fabricated
24 it just to give her the probable cause knowing that they
25 don't have probable cause based on the undisputed facts.
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1

Remember it's not probable cause just because somebody goes

2 into a store in the winter with a heavy coat, without
3 wearing her glasses, an unfamiliar store, wandering around.
4 That's not probable cause.

The other way in which--let me

5 go back to probable cause for one moment.

On the other

6 side of that, we have Racquel testifying that she
7 absolutely did not take anything that night, had not put
8 anything down her shirt.

She never thought about taking

9 anything, never would think about taking it, had never
10 taken an item, in fact was brought up to believe that
11

taking things was wrong.

12

crossed her mind.

13 the very beginning.

Therefore, it would not have

Racquel's story has stayed the same from
It was not shown that she ever said

14

anything differently, she did not take any item.

15

look at Racquel•s testimony you can see that she was

16

believable.

She told you the truth.

17 worm out of any questions.
18

.,

She didn't try to

She I believe was a very

credible witness who said I did not take anything that

19 night.

(

When you

You have to balance that credibility against the

20 other evidence that the defendants have offered as to
21 whether or not they saw Racquel take something.
22 for yourself who is the one credible witness.

You decide
Based on

23 that you can decide whether in fact Racquel had taken
24 anything.

But while you're thinking about that please keep

25 in mind that it•s also undisputed that nothing was found on
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,

At the very least the defendants all

1

Racquel that day.

2

agree that her coat was open.

3

eight inches, three or four inches by an inch and a half,

4

she's not a very big person, she can't really hide that

s kind of a box.

If she had a box six or

It would be very obvious even from the

6 preliminary opening of the coat like they allege to see
7 that kind of box.

Racquel has testified unequivocally that

8 they didn't just open her coat.
9 down.

They actually did pat her

Certainly they would have found even probably a pack

1o

of Rolaids.

11

they did was to open her coat, we think there's a lot of

But in effect even if you believe that all

12 evidence that shows they went much further, the fact is
13 they still would have seen a box six inches by three inches
14 by an inch and a half.

You really can't hide that very

15 well, they would have seen it.

Therefore, we believe it's

16 a lot more credible for the evidence to show that in fact
17 Racquel had not taken anything.

Therefore, the defendant

18 didn't have the probable cause and therefore didn't have

( )

19

the immunity.

Now we'll go on to the second way in which

20

the defendants can lose their immunity under that statute

21

in Virginia.

They could lose their immunity if they

22 conduct a stop and search in a way that's willful, wanton,
23 reckless or unreasonable.

They have the burden to

P?=OV~

24 that they didn't do it in a willful, wanton, excessive or
25 unreasonable manner.

Let's look at the evidence that
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1 pertains to that issue.
2

It's undisputed--most of the

evidence actually with respect to this issue is undisputed-

3 -that Mrs. Shull was the one who had searched Racquel and
4

actually stopped her.

5 actually stopped her.

She accused her of shoplifting and
Now, Mrs. Shull, although she was an

6 employee of the store that night, wasn't on the clock.
7 was there as a shopper.
8 the store for

She

Mrs . Shull had been employed by

a period of about five weeks and you heard

9 her testify today that even three of those weeks she wasn't
10 actually working, she was with her son.

Therefore, she had

11 very limited experience in working for the store, wasn't on
12

the clock that night, yet she went up to Racquel and asked

13

to stop and search her and that she's the one who conducted

14

the search.

Let's see if that was really necessary.

You

15 heard testimony from several of the witnesses that Mr.
16 Rexrode was in the store.
17

employee.

Mr. Rexrode was a long-term

He had been there for a while.

He was the one

18 that they often used for their security using that term
l9

loosely, but the person to whom they would turn didn't

20 notice any kind of a problem.

(

)

Mr. Rexrode testified that

21 he had actually stopped suspected shoplifters in the past.
22 He was in the store that night.

He was called to the front

23

as was testified.

In fact he was called to the front as

24

security, security for the front of the store and Mr.

25

Rexrode responded.

Yet Mr. Rexrode stood silent and
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1 watched this off duty employee who had no experience in
2 searching anyone or in conducting a stop and search, let
3 her continue conducting the search.

Certainly, ladies and

4 gentlemen, you can find that that is willful, wanton,

5 excessive and unreasonable.

In addition to that it's

6 undisputed that when Mrs. Shull approached Racquel she
7 didn't make any attempt to take Racquel off to a private

a area to see if they could resolve it out of the area of
9

10

other people.

you taking something you're not paying for, can I search

11 you.
12

No, she walked right up to her and said are

Never once did she take a more reasonable approach

and say can I talk to you about something.

If in fact Mrs.

13 Shull was concerned about Racquel's rights that would have
14

been the first step.

Maybe the fact that she was

15 inexperienced led her to deal with it that way, but the
16 fact is she wasn't considering at all what Racquel's rights

(

,

17

were at that point.

She went in and said in front of

18

everyone are you taking something that doesn't belong to

19 you and that you didn't pay for and can I search you.
20 Ladies and gentlemen, that's the kind of evidence that you

..

21

can determine--based on that kind of evidence you can

22 determine that this action was excessive and reasonable.
23 Let me read for you again what Judge McGrath told
24 the definition of willful and wanton.

y~u

was

I think it's

25 probably easier for all of us to know what's reasonable or
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1

excessive.

Willful and wanton is more of a legal term with

2 specific meaning and so that's why you've been given an
3 instruction on that and I'm going to read it again. Willful
4

and wanton conduct is acting consciously in disregard of

s another person's rights or acting with reckless
6 indifference to the consequence of another person when the
7 defendant is aware of his conduct and is also aware from

a the knowledge of existing circumstances and conditions that
9 his conduct would probably result in injury to another.
10 Ladies and gentlemen, I think it's fairly clear from the
11

evidence presented to you today that in fact not only was

12 Mrs. Shull's stop and search unreasonable because there was
13 another person there and the fact that she didn't first act
l4 Racquel to go to a private area, that in fact it was
1s

willful and wanton.

16 searched.

She did not care whether Racquel was

She was not considering how this would look to

17 the other people around when she accused Racquel of
1a

shoplifting.

Ladies and gentlemen, let me just sum up so

19 far what we've looked at.

First of all, you have to decide

20 whether there was a defamation and also an assault and

(

)

21 battery.

We think that's very clear that there was.

22 two things, defamation and an assault and battery.

Those
And the

23 plaintiff does have the burden of proving those things
24 you.

~o

The other issue though is whether the defendant has

25 immunity from the action of liability to Racquel based on
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1 the probable cause or conducting in an unreasonable way.
2 That's the burden that the defendant has.

So it • s the

3 defendant who has to show you that they have probable cause
4 and that they conducted it in a way that was not willful,
5 wanton, excessive or unreasonable.

You heard testimony

6 today from Racquel that the search conducted was patting
7 down.

It's undisputed that--well, Racquel's testimony is

8 not contradicted that her thighs were patted down.
9 Searching for a box six inches by four inches by an inch
10

and a half stuck down a person's shirt, they have no

11 business searching her thighs.
12 go down to her thighs.

That kind of box will not

That's another way in which you can

13 find that the search was conducted in an excessive manner.
14

And not only was it unreasonable for her to stop and search

15

Racquel right there at the cash register but also the scope

16 of the search itself was excessive.

Ladies and gentlemen,

17 we are now at the final but probably the most difficult
18 part of the case from your perspective.

.,
(

It's very clear

19 that there is liability on the part of the defendants.
20

They clearly accused her of shoplifting and they assaulted

21 and battered her.

Battery don't forget is the offensive

22 touching, however slight.

Those things we think are very

23

clear.

24

And even if they had probable cause it was conducted in an

It's also clear that they had no probable cause.

25 excessive way.

Therefore, you should come to the issue of
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1 damages.

In effect this is one of your most difficult jobs

2 in this case.

As the Judge has told you when, as here,

3 somebody is accused of a crime of shoplifting if you find
4

that that's in fact what those words meant, then damage to

s Racquel's reputation is presumed.

If somebody is accused

6 of a crime like shoplifting automatically that's going to
7 ruin their reputation.

Judge McGrath told you you should

8 presume that there are those damages.

But this isn't a

9 case like a car accident where we can present to you a bill
10 from a repair shop that says this is how much money the
11 plaintiff suffered.

That doesn't make her damages any less

12 real or any less injurious.

What it means is that you have

13 a tougher job in deciding how much it is that would be
14

compensation for Racquel for damage to her reputation.

In

15 addition to that making your job a little bit more
16 difficult is as far as the defamation goes you can award
17 her damages not only for damage to her reputation but also

18 for the pain and humiliation she suffered while at the cash
19 register.

Again it's not a number that we can present to

20 you with a bill to support.

That's something that you as

21 ladies and gentlemen of the jury need to decide.

Now, I

22 can tell you what it is that Racquel has sued for, but as
23 the Judge has told you that in and of itself is not
24 evidence.

The amount sued for is not evidence.

25 you to decide.

It's up to

But we believe that the actual damage
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1

suffered by Racquel for the defamation and for the assault

2

and battery is about $150,000.00.

3 reputation is presumed.
4 the cash register.

This damage to her

She suffered severe humiliation at

The pain and suffering that she had

5 from this incident occurred after.

As you heard her

6 testify she was upset that next week and even to this day
7 still it bothers her when she goes into a store, she still

a is thinking about this incident and she is able to be
9 compensated for that injury that the defendants have
10 imposed on her.

Now, as far as the damages for the assault

11

and battery, as Judge McGrath told you they are similar to

12

the damages for the defamation.

You don•t have damage to

13 the reputation there, but what you can award the damages
14 for are the pain and humiliation based on the defendants'
15

touching her.

As I said it•s undisputed that in fact the

16

defendants did touch her.

Those are the types of damages

17 you can award to compensate Racquel.

In addition to that

18 the plaintiff has alleged that Racquel is entitled to what
19 are called punitive damages.

You probably aren't familiar

20 with them and as Judge McGrath told you punitive damages
21 are meant to basically do two things, to punish the
22

defendants and to deter this kind of action in the future.

23 So when you look to decide how much the punitive damages
24

should be you don't have to look at Racquel, you look upon

25 the defendants.

You look to decide if she's entitled to
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1

punitive damages, and we'll talk about that in a minute,

2 what amount would make these defendants know that what they
3 did is wrong and punish them and what amount is it that
4

would make these defendants and other similar defendants,

5 potential defendants in this community, think twice before
6 doing something like this again to somebody else.
7

damages you focus really upon the defendants.

Punitive

The two

8 defendants we have for that count are Mrs. Shull and Super
9 Fresh.

Obviously what will punish one defendant isn't

1o

going to be the same as what will punish another defendant,

11

somebody who maybe has $100.00 to his name.

And so you

1 2 just have to look at the defendants and decide what amount
13

would punish these two specific defendants.

I said we'd

14

get to it in a minute on what we need first to decide the

1s

way you have a right to award punitive damages in this case

l6 and as Judge McGrath instructed you you can award punitive
1 7 damages if you believe by the greater weight of evidence
l8 that the defendants either acted with actual malice or
l9

(

.,

acted under circumstances amounting to willful and wanton

20 disregard of the plaintiff's rights.

We've already talked

21 about that with respect to whether they conducted their
22 search properly, whether they used their immunity.
23 same evidence holds true here.

The

It was willful and wanton.

24 When Mrs. Shull approached Racquel at the cash register she
25 didn't care how this would sound to other people
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1 surrounding Racquel.

She just went up and right out front

2 did you take something that doesn't belong to you and can I
3 search you.

She made no attempt to ask Racquel if she

4 would come off to the side.

Mrs. Shull completely

5 disregarded Racquel's rights in that regard.

Therefore, if

6 you find that evidence to be true you can--and it's
7 uncontroverted, both sides agree, that Mrs. Shull

ju~t

went

8 up to Racquel and just stated those accusations, if you
9 believe that then you can award punitive damages because
10 that would be the willful and wanton conduct on the part of
11 the defendants.

Ladies and gentlemen, thank you very much

12 for your attention to all of this evidence today.

After

13 Mr. Cabell speaks I will talk to you again.
14

COURT:

Thank you, Ms. Samley.

Could

15 counsel approach for one minute, please.
(At the Bench)

16
17

COURT:

It's just dawned on me that the

18 charges against Mrs. Pennington have both been dismissed,
19 but she's sitting here as the corporate representative.

(

.,

I

20 think I should explain that to the jury so they're not
21 confused.
22

MR. CABELL:

If you would do that, Your

23 Honor.
24

COURT:

All right, I'll just give them a

25 brief statement.
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(In Open Court)

1
COURT:

2

Ladies and gentlemen of the jury,

3 just so there's no confusion for various reasons that need
4 not concern you the charges against Mrs. Pennington have
5 been dismissed, but she is sitting here because she is also
6 the corporate representative of the Super Fresh company
7 which is still a party to the action.

So that's why a lot

8 of these instructions and verdict form apply only to Mrs.
9 Shull and Super Fresh.

Thank you.

Go ahead, Mr. Cabell.

CABELL:

Thank you, Your Honor.

Thank

11 you, ladies and gentlemen.

I'll try to be brief.

I know

MR..

10

1 2 you have been sitting in a cold courtroom.

We're here

13 because Super Fresh is being sued for $150,000.00 for
14 compensatory damages and for $150,000.00 for punitive
15 damages.
16

We're here because this lady says she was

slandered and she was assaulted and battered and she wants

17 to punish the Super Fresh store and Mrs. Shull.

And

18 according to her sister, Erica, who testified, who blurted
1 9 out when she was on the stand that they couldn't wait to
20 get out of this town for the way they were treating them.

)

21 A couple days after this incident she talked to a lawyer.
22 In fact she called the NAACP because of the way she was
23 treated.

And you, ladies and gentlemen, have got to make a

24 decision when you go back there how was she treated.

When

25 this law suit was filed, and this was early on when she was
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1

on the stand, this was her motion for judgment signed by

2

her attorney, she signed this document, the attorney did,

3 and it goes to--well, remember when I was asking her about
4 how she was--! believe it was the assault and battery and I
5 was referring to paragraph 6, actually it was paragraph 7,
6 and Ms. Ruffin, Mrs. Shreves said that the defendant Brewer
7 assaulted and battered her while she was in the checkout

8 aisle by offensively and without permission patting down
9 the full length of the plaintiff's body.

I'm assuming the

10

full length means the full length, her toes, her legs, up

11

to the neck, including her breasts, abdomen and thighs.

12 that what you heard today?

Is

Today she says, she backed off

13 of that, well, no, they patted my thighs and patted my

14 abdomen and patted my back.

Nothing about a full body pat

15 down, touching her breasts or anything like that.

Why in

16 the world would you say that in a half a million dollar law
17 suit?

Because she was looking for some big bucks.

Ladies

18 and gentlemen, this case will be real easy for you if you
19 go back there and look at Jury Instruction #12.

(

)

20 that.

Jury Instruction #12.

21 what is called probable cause.

Remember

That instruction deals with
That is based upon a

22 statute which was passed in the General Assembly in
23 Richmond by all of your delegates that provides immunity to
24 a store such as Super Fresh from civil liability for things
25 like defamation, assault and battery if, as Ms. Samley
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1

said, number one, there's probable cause, and number two,

2 even if there is probable cause so long as the search is
3 not offensive, way out of line.

If you decide that Super

4 Fresh had probable cause in stopping this lady and
5 questioning her about if she had put anything down her body
(
\

6 or her top and either opened her coat or touched her
7 thighs, if you think this probable cause and you all agree
8 on that, it's got to be unanimous, then I submit you don't
9 have to do anything further.

You will sign a block on the

10 verdict form that says we the jury find for the defendant.
11

And that is if you believe that there is probable cause.

12

Probable cause, you've got to take your witnesses as you

13

find them.

14

light of the man, but I swear he looks just like Jethro

Harry Morris, I didn't mean to go and make

15 Bodine from the Beverly Hillbillies with the little curly
1 6 squig and everything, but Harry is Harry.
17

to that store for a long time.

He's been coming

He's probably got problems,

18 he said he's had a brain tumor, and he's a little bit
19 confused about certain things.

He kept referring to Joyce

20 Pennington when obviously it was Angela was the one who was

!)

21 actually speaking with Ms. Ruffin and doing that.

But he

22 sat there and he told you with his second grade education I
23 know what I saw and this is what I saw, I saw her put
24 something down her top, I don't know what it was.

Now, did

25 he have the dog food first or did he speak with Harry "sic"
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1

Rexrode first, he can't remember all that stuff.

2 that's over two years ago.

I mean

But he did tell you with that

3 second grade education that I've been working at Rocco for
4

thirty-four years and you don't work for thirty-four years

5 for the same place and lie and I'm not lying to you, this

(

t

6 is what I saw.
7 there.

And then you have Joyce Pennington right

She is not a defendant anymore.

The Judge

a dismissed the claim of the slander and assault and battery
9 against her which Mrs. Shreves had filed.

She told you

10 that it was Angela Brewer, now Angela Shull.
11

all the name switching around.

12 altogether.

Sorry about

Hopefully you have them

You had the opportunity to watch her from the

13 stand, to gauge her credibility, to see if she is worthy of
14 believing as she said she was back therein the meat
15

department.

She was on her way back from the rest room,

16

the ladies rest room.

17

department behind the sliding glass two-way mirrors and she

She walks through the meat

18 sees as she gets right there to the health and beauty

(

,

19 aisle, she sees Ms. Ruffin putting something down the top
20

of her blouse or whatever garment that she's wearing.

21

says I can't tell you what it is.

22

some description.

23

whatever, but you saw what she was describing with her

24

hand.

..

She

She tried to give you

She's not very good giving inches or

She was not on the clock so to speak, but she said

I

25 knew that was wrong, I did not want that to go unchallenged
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1

so to speak and that's why she took it to Mrs. Pennington

2 and told Joyce I just saw somebody put something down the
3 top of her blouse or shirt or whatever, what am I supposed

~-

~

4

to do about it.

5

shoplifting is a very bad problem in today•s society

6

because there are a lot of people out there for one reason

Now, Ms. Samley will agree that

7 or another that do it and the stores have to do something
8 to try to keep it from occurring.

And that's why the

9 statute was written in Richmond to give these store owners
10 immunity because frankly, ladies and gentlemen, mistakes
11

can be made.

And we're not here to say that maybe a

12

mistake wasn't made in this case when Ms. Ruffin, Mrs.

13

Shreves, was at the checkout counter.

14 They didn't see anything.

Her jacket was open.

That's a lot different than

15 basically saying okay, let's go to another place, empty out
16 all your pockets, let's see if there's anything there that,
17

you know, you didn't pay for that's in your pocket.

That

18 was never done because we never had the opportunity.
19 left the store.

She left it very quickly.

Mrs. Shreves is

20 an intelligent lady, there's no question about it.

(

)

She

And if

21 she knew in her heart of hearts that she hadn't done
22 anything wrong, that there was nothing in there that she
23 needed to be concerned about, then why not just act as an
24

intelligent individual and say I didn't take anything, do

25 you want me to take my coat off.
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1

she became in her terms devastated, devastated, and runs

2

out and goes to Food Lion to buy her items.

And then she

3 gets home and then she calls the store and gets angry,
4 wants to know why this happened to her and then she
5 threatens to notify the NCAA (sic).
6 father.
7

And then she calls her

And then she sees a lawyer.

we are for a half million dollars.

Two years later here
If you believe Mrs.

8 Shull is a credible witness, if you believe that she is
9 telling the truth, if you believe that she saw what she
10

saw, then that's probable cause, ladies and gentlemen.

11 Now, what may have happened, and I don't know because I
12 wasn't there and Ms. Samley wasn't there, but what we do

13 know is that she's walking through the store and she's
14 dressed--she's got a very heavy overcoat on.
15 wishes she had one today.

I know I do.

heavy overcoat and she's got a sweatshirt and she's got

17

sweat pants on and she's got a hat.

She's not wearing her

She's walking through the store not knowing where

19 the items are.

And as she's picking them up she's having

20 to carry them in both hands like this.

)

But she's got this

16

18 glasses.

(

I'll bet she

I mean a two liter

21 bottle of ginger ale, toilet paper, all these other items

22 without a shopping cart or a little hand basket.

And we

23 know she was in the health and beauty aid department
24 because she said she picked up deodorant.

Could she be

25 picking up the deodorant and putting it somewhere like this
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1

carrying it, is that something that Mrs. Shull could have

2

seen and said I saw her putting something down her blouse?

3 And honest mistake.
4

Perhaps.

She says she saw her put

something down her blouse, as did Mr. Morris.

5 why that statute is created.

But that's

It's not there for any reason

6 other than to protect merchants from shoplifters and to
7 protect them from cases like this.

a

If you think for one

minute that there wasn't probable cause, then you have to

9 go to the next area which is--well, what is the extent of
10

the search.

11

Shull.

You've heard Mr. Morris.

12 they saw.
13

Again, you heard Mr. Rexrode.

that's it.

You heard Mrs.

And they told you what

And they said they said her open her jacket and
That's a far cry from a full length search

1 4 patting the breasts and everything else that she pled in
1s

her motion.

And she wants a half million dollars.

16 don't have to give her a penny.
1? You can give her $15.00.
18 want.

You

You can give her a penny.

You can give her whatever you

But I submit that that statute is there to protect

19 stores like Super Fresh from shoplifters.

Even if they're

20 not shoplifters, but if there's a reason for them to think

(

)

21 that they're shoplifters they have the right to stop and to
22 conduct a reasonable inquiry.

And if you think that what

23 Mrs. Shull did was unreasonable, was way out of line, then
24 that's going to be a lot--well, there's a lot of those
25 stores out there.

It's in your hands.
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1 I'm going to sit down.

And Mrs. Shull I'm sure is very

2 interested in your decision because she feels like she's on
3

,

trial here today personally because obviously she's been

4 attacked saying she didn't see this, this never happened,
5

that she's lying, she wouldn't see this.

And also about

6

the fact that she did was open her coat and all of a sudden

7 you come to patting the thighs and patting the stomach to

a

patting the back when the only person who said that is the

9 plaintiff.

10

And she r s been saying very early on from day

one after she consulted a lawyer that even her breasts were

11 patted down.

Of course Ms. Samley would like Mr. Rexrode

12 to be able to do that search.
13

Mr. Rexrode who had done that?

14

Thank you very much.
COURT:

15

Can you imagine if it were
I would pity the man.

Thank you.

Ms . Samley, do you have

16 any rebuttal?
17

MS . SAMLEY:

Yes, Your Honor.

Ladies and

18 gentlemen, I just need to clear up just a few things that I
19 think may be a little confused after Mr. Cabell's closing

(

.,

20 argument.

And that is what it is that the defendants have

21 to prove in order to get the immunity of that statute.
22 Cabell is correct.

Mr.

That statute is an important one

23 because to stop and think it is a serious offense.

We

24 certainly need to have a merchant be able to protect
25 themselves.

However, do we want people to be stopped on a
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1 whim?

No.

That immunity statute is limited and there are

2 two things that the defendant as the merchant needs to
3 prove in order to get that.

I think that was glossed over

4 a little bit in Mr. Cabell's closing.

They need to prove

5 first of all that they have probable cause and even if they
6 did they need to prove that it was not willful, wanton,
7 excessive or unreasonable.

So even if you find probable

8 cause as the instruction that Judge McGrath read to you you
9 also need to address that other issue of whether in fact
10

the search was conducted validly or not.

I just want to

11 make clear to you that those two things have to be proven

12 by the defendants for them to get immunity.

Clearly the

13 evidence shows that they didn't have probable cause and
14 absolutely did not conduct it in a way that was not
15

willful, wanton, excessive or unreasonable.

Mr. Cabell

16 also seemed to indicate that Racquel doesn't have any right
17

to recover from her injuries or the fact that she's doing

18 something wrong in filing a law suit to recover for her
19 injuries.

(

.,

In fact if you remember during the cross

20 examination I believe it was Racquel's father, Mr. Ruffin,
21 he seemed to indicate with his questioning that because
22 Racquel comes from a spiritual and religious family that
23 she should have just forgiven the store and walked away ..
24 Well, :in fact, ladies and gentlemen, you can't take away a
25 person's right to get compensation for their injuries.
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1 she has forgiven the company, that doesn't mean that she
2 hasn't su·ffered harm to her reputation.

She did suffer

3 pain and humiliation.

In fact she suffered all of this,

4 ladies and gentlemen.

And the fact that she exercised her

5 right in bringing a law suit to recover from those is
6 certainly a fair way for her to have justice.

Finally, Mr.

7 Cabell has mentioned that Mrs. Shull feels that she has
8 been on trial here today.

Certainly that statement is no

9 more true than with respect to Racquel.
10 accused of the crime of shoplifting.
11 life has she been accused of that.
12 life that was completely

~he

She has been

Never before in her
In fact has lived a

opposite.

She was brought up

13 to be honest, not to steal things, to value those type of
14 things like honesty.

And then to all of a sudden because

15 of the way she looked to be charged with stealing was very

16 upsetting to her.
17

Mr. Cabell made little of that, when in

fact it was a true feeling that Racquel had and I think it

18 was a reasonable one.

We appreciate your thoughtfulness in

19 this case and your patience.
20

(

)

COURT:

Thank you.

Thank you.

While I'm giving some

21 brief instructions to the jury would counsel please look at
22

this and see if they can agree to that or agree to some

23

modification for a verdict form.

24

the jury, you are now going to go back and (ieliberate in

25

the jury room with a view towards reaching a unanimous
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verdict in this case.

When you go back there your first

2 order of business just be just simply quickly elect a
3

foreperson.

That person is designed just to make certain

4

that all of the jurors have an opportunity to express their

5 views and can listen to what the other jurors have to say.
6 Then you are to deliberate and to consider the matter and
7

attempt your very best to reach a unanimous verdict.

After

a you do so the foreperson will record the verdict on the
9 verdict form and then you will return here to present the
10 verdict in open court.

All times during your deliberation

11 the bailiff will be out here in the courtroom so if there's
12 anything you need you can contact him.

Now, if you do

13 have, and I'm not suggesting you should or will have, but
14

if you do have questions I would ask the foreperson to

15 write those down on a legal pad which will be in there,

16 present it to the bailiff and the bailiff will contact me.
17 We'll have to get the attorneys back here and bring you
18 back in so I can respond to the question.

All right, is

19 the verdict form

(

)

20

MR. CABELL:

21

COURT:

It's satisfactory, Your Honor.

Okay, and I have handwritten a

22 verdict form during the closing arguments which the

23 foreperson can use to record the jury verdict.

So I'll

24 send you to the room to commence your deliberations.
25

Thank

you.

Reporting Service

329

57 South Main Street, Suite 608
Hannsonburg,VA 22801

241.
(Jury Retires to Deliberate)

1

COURT:

2

Let me compliment both counsel on a

3 very well tried case.

(

,

I also will give you the

4

opportunity--now, here are all of the instructions that

5

were not given.

6

through there and mark which ones you would like me to

I will give you the opportunity to go

7 reject or which are simply withdrawn because there were so

8 many of them going so fast and furious I couldn't keep up
9

with that during it.
(Recess)

10

COURT:

11
12 verdict.

I

understand the jury has reached a

Let's bring them in, please.
(Jury Enters Courtroom)

13

COURT:

14

Ladies and gentlemen, I understand

15 you have reached a verdict.

Could you please hand the

16 verdict form to the bailiff.
17

Thank you.

We the jury on

the issues joined find for the plaintiff and against

18 defendant Super Fresh and Angela Brewer Shull and fix

19 plaintiff's damages at $10,000.00 compensatory damages.
20

(

)

Dated April 21st.

Signed--your name, sir?

21

FOREPERSON:

22

COURT:

23

Danny Rohrer.

Danny Rohrer.

All right.

If you

award compensatory damages you may also award punitive

24 damages.

We the jury find punitive damages as follows:

25 against Super Fresh, Incorporated in the amount of
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1

$60,000.00.

Dated April 21st, 2000.

Signed Danny Rohrer.

2

Is that the verdict of each and every one of you say each

3 of you?
(All Affirmative Responses)

4

COURT:

6

MR. CABELL:

7

9

)

Yes, sir, I'd like to have the

motion to have the jury polled, Your Honor.
COURT:

8

(

Any motions?

5

All right.

You have just heard the

verdicts I have read and now I'm going to ask each of you

10

if that is your verdict.

11

MR. BASS:

12

COURT:

13

MR. BERKEY:

14

COURT:

15

MS. BURKE:

16

COURT: Ladonna Burns.

17

MS. BURNS:

18

COURT:

19

MS. HINKLE:

20

COURT:

21

MR. ROHRER:

22

COURT:

23

MR. SCHULTZ:

24
25

Brian Bass.
Yes.

Carl Berkey.
Yes.

Carole Burke.
Yes.

Yes.

Velda Hinkle.
Yes.

Danny Rohrer.
Yes.

David Schultz.
Yes.

May I just make a

comment?
COURT:

No, sir.

It's just whether that's
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1 your verdict or not .

,

2

MR. SCHULTZ:

3

COURT:

Yes.

All right, sir, thank you.

All

4

right, ladies and gentlemen of the jury, you have fulfilled

5

a very important function here today.

6

very difficult and taxing case.

7

much for the attention you've given and the time you've

8 given to the matter.
9 for the day.

This has been very a

I want to thank you very

This does complete your jury service

You either know when you're to be due back or

10 you can call the clerk's office and someone in the clerk's
11 office would be able to inform you of that fact. Thank you
12 very much and I hope you all have a very enjoyable holiday.
(Jury Leaves Courtroom)

13

COURT:

14

All right.

Do you want time to file

15 a motion?
16
17

MR. CABELL:

Yes, Your Honor.

I can make it

right now and file a memorandum in support thereof.

18

COURT:

Okay, go ahead and make it.

19

MR. CABELL:

Obviously, Your Honor, I mean I

20 move to set the verdict aside as being contrary to the law

I )

21 and the evidence that the Court has heard today.

More

22 specifically, Your Honor, I think that there is no question
23 about the probable cause issue that we had, the testimony
24 of Mrs. Angela Shull and also Harry Morris who testified
25 that they observed the plaintiff placing something down the
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1

front of her shirt and that it was reported to management.

2 Your Honor, given that and the testimony of these two
3 witnesses essentially it was unchallenged.

There was

4 nothing there that showed that they were lying or being
5 deceitful about what they observed.

They reported to

6 management and Mrs. Pennington on behalf of Super Fresh was
7 given this information and given that information then it

a

was followed that she went and took whatever steps--Mrs.

9 Shull took whatever steps she had to take.

Your Honor, I

lO would certainly argue that there is absolutely no evidence

11 that would warrant anything that would warrant a $10,000.00
12

compensatory verdict but more importantly, Your Honor, a

13 $60,000.00 punitive damage award.

We had asked the Court

1 4 to strike the punitive damage claim at the conclusion of
1 5 the plaintiff's case and we renewed it at the end of our
1 6 case.

And we would certainly argue, Your Honor, that given

17 the evidence that this Court has heard today in court that
1a

the actions of Mrs. Shull in going and basically asking her

1 9 if she had taken anything and then opening her coat or
20 patting her--according to the plaintiff patting the thighs,
1

.,

21 the abdomen and the back does not rise to such level of
22 outrageous, willful, wanton misconduct to award punitive
23 damages in this case.

And I would argue, Your Honor,

24 strenuously that punitive damages be stricken in its
25 entirety.

I certainly would argue that the whole case in
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1 its entirety should be stricken.

Certainly, Your Honor, we

2 can submit memorandums in support of our position.
COURT:

3

;
\

,

All right,

~hy

don't we do that.

4 You're going to order a transcript I assume.
5

MR. CABELL:

6

COURT:

Yes, sir, I am.

How long is that going to take

7 roughly?
8

COURT REPORTER:

9

MR. CABELL:

Two months?

10

COURT REPORTER:

11

MR..

1.2

COURT:

CABELL :

Two weeks.

Two weeks.

Oh.

Two weeks.

I'll give you till May

13 26th to file a memorandum in support of your motion.

And I

1.4 will give you, Ms. Samley, till June 16th to file a
15 response.
MS. SAMLEY:

16

Your Honor, will you be hearing

17 oral argument on that as well?
COURT:

Yes, I'll hear oral argument on it

19 at a date after that.

I do not have my full calendar to

18

(

)

20

schedule it now.

21

would advise you to do is to get your dates together and

22

calls Mrs. Spangler who is our sort of scheduling lady,

23

secretary.

24

contacting her and we'll schedule it for probably an hour,

Since both of you are out of town what I

I will explain to her that you will be

25 an hour and a half, something like that, on whatever date
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1 is acceptable to you and the Court's available and we'll
2 hear oral argument on it after that.
MS. SAMLEY:

3

Your Honor, do you anticipate

4 that that may be sometime at the end of June or fairly soon

l

,

5

after?
COURT:

6

7 the briefs are filed.

Certainly we can do it shortly after
You know, I'm not going to need a

a lot of time.
MR. CABELL:

9

Your Honor, I'd just ask that I

10 be given perhaps ten days to file a rebuttal memorandum.

COURT:

11

That's fine, I'll give you ten days

12 after her memorandum and then we'll schedule it after that.
13 What did I give you, to the--what day, I'm sorry?
14

MS. SAMLEY:

15

COURT:

16 26th.

June 16th.

June 16th.

So you'll have till June

And then we can do it shortly after that depending

17 on my schedule and your respective schedules, we can fit it
18 in one day.

(

(

)

All rigpt, thank you.

19

MS. SAMLEY:

Thank you.

20

MR. CABELL:

Thank you, Your Honor.

21

COURT:

22

MR. CABELL:

Here are some instructions.
They are the ones that we had

23 offered, Your Honor, that we had objection to which
24 essentially were talking about punitive damages.
25 the one that we were objecting to.
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1 about punitive damages and willful and wanton misconduct.
2

COURT:

3

MR. CABELL:

4 damages instruction.

All right.
Again that's just a punitive

So those are all the instructions we

5 objected to that the Court read.
6

COURT:

Are there any that I rejected that

7 you need marked rejected to preserve your record?
8

MS. SAMLEY:

Other than Mr. Cabell's request

9 regarding the punitive damages I don't believe.
10

COURT:

Okay.

Thank you.

11
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INSTRUCTION NO.

If you find that the plaintiff is entitled to be compensated
for her damages, and if you further believe by the greater weight
of the evidence that the defendant acted with actual malice toward
the plaintiff or acted under circumstances amounting to a willful
and wanton disregard of the plaintiff's rights, then you may also
award punitive damages to the plaintiff to punish the defendant for
her actions and to serve as an example to prevent others from
acting in a similar way.
If you award punitive damages, you must state separately in
your verdict the amount you allow as compensatory damages and the
amount you allow as punitive damages.

Virginia Model Jury Instructions, Civil Instruction No. 9.080

'
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INSTRUCTION NO.

11

Actual

hatred,

malice 11

personal

is

spite,

a

sinister or corrupt

ill

will,

or

a

desire

motive
to

such as

injure

the

plaintiff.

Virginia Model Jury Instructions, Civil Instruction No. 9.090
I
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PLAINTIFF'S PROPOSED INSTRUCTION ON
DEFINITION OF WILLFUL AND WANTON CONDUCT
(Virginia M.J.I. 4.040)

'Willful and wanton conduct" is acting consciously in disregard of another
person's rights or acting with a reckless indifference to the ·consequences to
another person when the defendant is aware of his conduct and is also aware,
from his knowledge of existing circumstances and conditions, that his conduct
vvould probably result in injury to another.

6
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.PLAINTIFF'S PROPOSED INSTRUCTION REGARDING
GENERAl PUNITIVE DAMAGES
(Virginia M.J.I. 9.080)

If you find that the plaintiff is entitled to be compensated for her
damages, and if you further believe by the greater weight of the evidence
that the defendants acted with actual malice toward the plaintiff or acted
under circumstances amounting to a willful and wanton disregard of the
plaintiff's rights, then you may also award punitive damages to the plaintiff
to punish the defendants for their actions and to serve as an example to
prevent others from acting in a similar way.
If you award punitive damages, you must state separately in your
verdict the amount you allow as compensatory damages and the amount
you allow as punitive damages.

13
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VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY

RACQUEL RUFFIN
Plaintiff
vs
SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC
Defendant
and
JOYCE SHEARS
Defendant
and
ANGELA BREWER
Defendant

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO: CL99-11606

PLAINTIFF'S PROPOSED JURY INSTRUCTIONS
COMES NOW THE PLAINTIFF, Racquel Ruffin, by counsel, and files the
attached proposed jury instructions in this case.

Respectfully submitted,

,~Jlu,Jnf
·~

Racquel Ruffin 1
BY Counsel
Deborah S. Samley
Attorney-at-Law
VSB#41868
1664 Empress Place
Charlottesville, VA 22911
(804) 978-4304
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PLAINTIFF'S PROPOSED ISSUES INSTRUCTION
(Based on Virginia M.J.I. 3.00}

Your verdict must be based on the facts as you find them and on the law
contained in all of these instructions.
The issues in this case are:
( 1} Did the defendant or defendants utter defamatory statements about
the plaintiff?
(2) Did the defendant or defendants commit a battery against the plaintiff?
On these issues the plaintiff has the burden of proof.
(3) Did the defendant or defendants have probable cause to believe the
plaintiff was shoplifting?
(4) Did the defendant or defendants conduct the search in a reasonable
manner, free from willful, wanton or otherwise unreasonable or excessive
conduct?
On these issues the defendants have the burden of proof.
(5) If the plaintiff is entitled to recover compensatory damages, what is the
amount of her damages?
(6) If the plaintiff is entitled to punitive damages, what is the amount?
On these issues the plaintiff has the burden of proof.
Your decision on these issues must be governed by the instructions that follow.

1
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PLAINTIFF'S PROPOSED INSTRUCTION
REGARDING BURDEN OF PROOF
(Based on Virginia M.J.I. 36.060)

The burden is on the plaintiff to prove the defamation and the battery.
The burden is on the defendants to prove they had probable cause to stop
the plaintiff and search her, and that they conducted the search in a manner free
from willful, wanton, or otherwise unreasonable or excessive conduct.
When a party has the burden of proof on an issue, then he must prove
that issue by the greater weight of all the evidence. This is sometimes called the
preponderance of the evidence. It is that evidence-which you find more
persuasive. The testimony of one witness whom you believe can be the greater
weight of the evidence.

2
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PLAINTIFF'S PROPOSED INSTRUCTION ON
DEFAMATION PER SE
(Virginia M.J.I. 37.01 0)
A statement is defamatory if people in the community understand the
words in it, in their normal usage, to mean that the plaintiff committed the crime
of shoplifting.

3
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PLAINTIFF'S PROPOSED INSTRUCTION ON BATTERY
(Virginia M.J.I. 36.000)

A battery is a touching, however slight, of another person in a rude,
insulting, or angry way.

4
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PLAINTIFF'S PROPOSED INSTRUCTION REGARDING

MERCHANT: PROBABLE CAUSE

If a merchant, or its agent or employee, had probable cause to believe that
a customer had shoplifted or willfully concealed merchandise at the time he
caused the customer's arrest, then he is not liable.

5
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PLAINTIFF'S PROPOSED INSTRUCTION ON
DEFINITION OF WILLFUL AND WANTON CONDUCT

(Virginia M.J.I. 4.040)
'Willful and wanton condudn is acting consciously in disregard of another
person's rights or ading with a reckless indifference to the consequences to
another person when the defendant is aware of his conduct and is also aware,
from his knowledge of existing circumstances and conditions, that his conduct
vvould probably result in injury to another.

6
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PlAINTIFF'S PROPOSED INSTRUCTION REGARDING
EMPLOYER'S LIABILITY FOR EMPLOYEE'S ACTIONS
(Virginia M.J.I. 8.010)

An employer is liable for all damages proximately caused by the actions of
its employee while acting within the scope of her employment.

7
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PLAINTIFF'S PROPOSED INSTRUCTION REGARDING:
SCOPE OF EMPLOYMENT MAY BE PRESUMED WHEN
EMPLOYMENT PROVED
(Virginia M.J.I. 8.030)
If you find by the greater weight of the evidence that Angela Brewer and
Joyce Shears were employees of Super Fresh Food Markets of Virginia, Inc.,
then you may presume that Angela Brewer and Joyce Shears were acting within
the scope of their employment.

8
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PLAINTIFF'S PROPOSED INSTRUCTION REGARDING
SCOPE OF EMPLOYMENT AND .INTENTIONAL ACTS
(Virginia M.J.I. 8.060)

An employee's act may be within the scope of employment even though
the act is willful or malicious.

9
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PLAINTIFF'S PROPOSED FINDING INSTRUCTION FOR MULTIPLE
DEFENDANTS
(Based on Virginia M.J.I. 3.060 and 36.080)

As to the plaintiff's claim alleging defamation, you shall find your verdict for
the plaintiff and against Angela Brewer if the plaintiff has proved by the greater
weight of the evidence that:
(1) Angela Brewer made a statement that people in the community
understand the vvords in it, in their normal usage, to mean that the plaintiff
has committed the crime of shoplifting.
As to the plaintiff's claim alleging defamation, you shall find your verdict for
the plaintiff and against Joyce Shears if the plaintiff has proved by the greater
weight of the evidence that: .
(1) Joyce Shears made a statement that people in the community
understand the vvords in it, in their normal usage, to mean that the plaintiff
has committed the crime of shoplifting.
As to the plaintiff's claim alleging defamation, you shall find your verdict for
the plaintiff and against Super Fresh Food Markets of Virginia, Inc., if the plaintiff
has proved by the greater weight of evidence that:
(1) either or both Joyce Shears and Angela Brewer made such defamatory
statements within the scope of their employment.
As to the plaintiff's claim alleging defamation, you shall find your verdict for
any or all the defendants if:
(1) as to that defendant, the plaintiff has failed to prove that either Angela
Brevver or Joyce Shears made statements containing vvords that people in
the community understand to mean that the plaintiff has committed the
crime of shoplifting or
(2) the defendants had probable cause to stop and search the plaintiff and
conducted the stop and search in a manner that was not willful, wanton, or
otherwise unreasonable or excessive.
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As to the plaintiff's claim alleging battery, you shall find your verdict for the
plaintiff and against Angela Brewer if the plaintiff has proved by the greater
weight of the evidence that:
(1) Angela Brewer touched the plaintiff, however slightly, in a rude,
insulting, or angry way.
As to the plaintiffs claim alleging battery, you shall find your verdict for the
plaintiff and against Joyce Shears if the plaintiff has proved by the greater weight
of the evidence that:

(1) Joyce Shears aided and encouraged the actions taken by Angela
Brewer in touching the plaintiff, however slightly, in a rude, insulting or
angry way.
As to the plaintiff's claim alleging battery, you shall find your verdict for the
plaintiff and against Super Fresh Food Markets of Virginia, Inc., if the plaintiff has
proved by the greater weight of evidence that:
(1) either or both Joyce Shears and Angela Brewer committed the battery
on the plaintiff while acting within the scope of their employment.
As to the plaintiff's claim alleging battery, you shall find your verdict for any
or all the defendants if:
(1) as to that defendant, the plaintiff has failed to prove that either Angela
Brewer or Joyce Shears touched the plaintiff, however slightly, in a rude,
insulting or angry way.
(2) the defendants had probable cause to stop and search the plaintiff and
conducted the stop and search in a manner that was not willful, wanton, or
otherwise unreasonable or excessive.

10
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PLAINTIFF'S PROPOSED INSTRUCTION REGARDING
DAMAGES FOR DEFAMATION
(Virginia M.J.I. 37.100)

If you find your verdict for the plaintiff on the count pertaining to
defamation, then in determining the amount of damages to which she is entitled,
you make take into consideration all of the circumstances surrounding the
statement, the occasion on which it was made and the extent of its publication,
the nature and character of the insult, the probable effect on those who heard the
statement, and its probable and natural effect upon the plaintiff's personal
feelings and upon her standing in the community and in business.
Your verdict should be for an amount that will fully and fairly compensate
her for:
( 1) any loss or injury to her business;
(2) any insult to her including any pain, embarrassment, humiliation, and
mental suffering;
(3) any injury to her reputation; and
(4) any actual, out-of-pocket losses that were caused by the statement.

11
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PLAINTIFF'S PROPOSED INSTRUCTION REGARDING
D~GESFORBATTERY

(Virginia M.J.I. 36.090)

If you find your verdict in favor of the plaintiff with respect to her
count for battery, then in determining the damages to which she is entitled
you may consider any of the following you believe by the greater weight of
the evidence was caused by the battery of the defendant:
(1) all financial loss which is a result of the defendant's injury to the
plaintiff;
(2) all physical injury the plaintiff suffered;
(3) any shame, humiliation, embarrassment, or indignity to her
feelings that she suffered.
You may also consider in awarding compensatory damages the
insulting character of the injury, the defendants' reason for injuring the
plaintiff, and any other circumstances which make the injury more serious,

if any of these things are shown by the evidence.
Your verdict should be for such sum as will fairly and fully
compensate the plaintiff for the damages sustained as a result of the
battery.

12
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PLAINTIFFtS PROPOSED INSTRUCTION REGARDING
GENERAL PUNITIVE DAMAGES
(Virginia M.J.I. 9.080)

If you find that the plaintiff is entitled to be compensated for her
damages, and if you further believe by the greater weight of the evidence
that the defendants acted with actual malice toward the plaintiff or acted
under circumstances amounting to a willful and wanton disregard of the
plaintiff's rights, then you may also award punitive damages to the plaintiff
to punish the defendants for their actions and to serve as an example to
prevent others from acting in a similar way.
If you award punitive damages, you must state separately in your
verdict the amount you allow as compensatory damages and the amount
you allow as punitive damages.

13
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CERTIFICATE OF SERVICE

I hereby certify that on this

'-fYJrJM rb

,;f(Jfi?

day of

, 2000, a copy of the foregoing Plaintiff's Proposed Jury

Instructions was sent via overnight delivery to counsel for the Defendants
at the following address:

Temple W. Cabell, Esquire
Schaffer & Cabell, P.C.
100 W. Franklin Street
Suite 200
Richmond, VA 23220
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VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY
RACQUEL RUFFIN
Plaintiff
vs
SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC
Defendant
and
JOYCE SHEARS
Defendant
and
ANGELA BREWER
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO: CL99-11606

PLAINTIFF'S OPPOSITION TO DEFENDANTS' PROPOSED
JURY INSTRUCTIONS
Comes now the Plaintiff, Racquel Ruffin, by counsel, and hereby files this
Opposition to certain of the proposed jury instructions filed by the Defendants,
Super Fresh Foods Markets of Virginia, Inc., (hereinafter, "Super Fresh"), Joyce
Shears and Angela Brewer (hereinafter, collectively, "the Defendants"). In
articulating her objections to certain of the Defendants' proposed instructions, the
Plaintiff is not withdrawing any part of or all of the instructions she proposed; the
Plaintiff again requests that the instrudions she proposed be the instruction$
given to the jury in this case. In support of her objection to the Defendants'
proposed .instructions, however, the Plaintiff states as follows:

361
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JURY INSTRUCTIONS PERTAINING TO PRELIMINARY MATTERS
SUCH AS CREDIBILITY OF WITNESSES AND OTHER EVIDENCE
The proposed jury instructions submitted by the Defendants that deal with
preliminary matters are those lettered A through J. The Plaintiff does not object
to the following proposed instructions from that group: B (pertaining to calling the
defendant as an adverse witness); E (regarding circumstantial evidence); and H
(regarding evidence of conviction of a crime by a witness). As to the remaining
instructions in this group (i.e., A, C, D, F, G, I and J), the Plaintiff does object
based on the following.
1. Defendants' proposed instruction A

With respect to Defendants' proposed instruction A (Virginia MJI 2.020),
the Plaintiff does not object to the instruction as proposed IF, during the trial,
none of the witnesses offers clearly false testimony. In such a case, the Plaintiff
requests, consistent with the Comments to MJI 2.020, that a more specific
instruction be given to the effect that such a witness' testimony may be
disregarded in its entirety.
2. Defendants' procosed instruction C
The Plaintiff objects to Defendants' proposed instruction C regarding
expert witnesses as no expert witnesses will be called in this matter.
3. Defendants' proposed instruction D
The Plaintiff also objects to Defendants' proposed instruction D (Virginia
MJI2.060), commonly referred to as the Massie v. Firmstone rule. The caveat to
that instruction in the Virginia Model Jury Instructions, Civil, states unequivocally

,
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that this rule is applicable only in limited circumstances and should not be the
subject of a jury instruction in most cases. The limited applicability of the Massie
rule was articulated in the caveat to MJI 2.060 as follows:
It is important to remember, however, that the Massie case and
most cases where Massie is cited are ones where a motion to strike
the evidence either vvas or should have been granted because of a
party's in-court admissions. In other vvords, the Massie v.
Firmstone rule is not generally the subject of a jury instruction.
There may be cases where an admission may weaken a
party's case but not to the point that a motion to strike is
appropriate, or where there are multiple parties and an admission
affects a party's case as against only one of the opposing parties.
In these types of cases, there may be some need for the
discriminating use of this instrudion.
Clearly, the Massie rule is not applicable in the present case, as this standard
has not been met. Thus, Defendants' instruction D should not be given.
4. Defendants' proposed instruction F
The Plaintiff objects to proposed Instruction F on bNo grounds: (1) unless
and until a witness makes a prior inconsistent statement (and, prior to trial, there
is no reason to believe such an event will occur), such an instrudion is not only
unnecessary but may confuse the jury; and (2) the language proposed by the
Defendants does not track the language contained in Virginia MJI2.130.
The confusion to the jury caused by this instruction occurs if, during the
trial, only a party testifies in a manner inconsistent with prior statements made by
that party. It is clear that in such a case the appropriate instruction regarding
prior inconsistent statements is MJI 2.135.
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If it becomes clear during the course of the trial that a nonparty witness
testifies in a manner inconsistent with prior statements. then the language
included in MJI 2.135 is appropriate. The Defendants' proposed instruction F,
however, does not accurately reflect the language included in that model jury
instruction. The proper language to be used in such a case is as follows:

If you believe from the evidence that a witness previously made a
statement inconsistent with his testimony at this trial. the only
purpose for which the statement may be considered by you is its
bearing on the witness's credibility. It is not evidence that what the
witness previously said is true.
5. Defendants' proposed instruction G
The Plaintiff's objection to the Defendants' proposed instruction G is
similar to that raised as to proposed instruction F: (1) this instruction would not
be appropriate unless and until a party makes such an inconsistent statement at
trial; and (2) if such an instruction is required, the Defendants' proposed
instruction fails to track accurately the language included in MJI 2.135.
Specifically. the instruction as proposed by the Defendants states in the last line:
" ...that what the witness previously said was true." The proper instruction,
however, makes clear that the last line should read:

u •••

that what the~

[emphasis added] previously said was true ... Thus, if it becomes necessary to
issue this instrudion to the jury, the proper language from MJI 2.135 should be
used.
6. Defendants' proposed instruction I
The Defendants' proposed instruction I fails to accurately state the
vvording contained in the model jury instructions. The proposed instruction

A
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states: ''The amount sued for and any amount mentioned by counsel in his
argument. .. [emphasis added]." The actual language included in MJI 2.180 is as
follows:
The amount sued for is not evidence in this case; you should not
consider it is as evidence in arriving at your verdict.
While the Plaintiff does not object to the Court giving MJI2.180 to the jury,

we

strenuously object to the addition to MJI 2.180 proposed by the Defendants, as
that additional language is not supported by the law.
7. Defendants' proposed instruction J
The Plaintiff objects to the use of the Defendants' proposed instruction J
(MJI 2.220) in that it is in conflict with the more specific instruction regarding the
jury's verdict and damages for defamation included in MJI 37.100 and applicable
Virginia case law. Specifically, it is well established in Virginia that when, as
here, defamation per se is involved, "compensatory damages for injury to
reputation, humiliation, and embarrassment are presumed." Great Coastal
Express v. Ellington, 230 Va. 142 at 151 (1985). The Court in Great Coastal
Express goes on to say: "A plaintiff who proves the publication of v.ords
actionable per se is simply relieved of the necessity of proving the quantum of his
damages for injury to reputation, humiliation and embarrassment... Great Coastal
Express, 230 Va. 142 at 152.
The standard articulated by the Court Great Coastal Express necessarily
implies some degree of "guessvvork or speculation" with regard to the harm
suffered by the Plaintiff, and the instruction proposed by the Defendants negates
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this element of defamation per se. Thus, the Plaintiff object to this general
instruction as being inconsistent with the appropriate instruction regarding the
jury's verdict and damages contained in MJI 37.1 00.
Furthermore, the Comment to MJI 2.220 states that ''it is not much more
than a reiteration of concepts mentioned in burden of proof, finding, and
preliminary instructions combined with a peroration to be fair." In addition, the
Comment states: "It is not error to refuse to give this instruction, Norfolk S. Ry.
V. Wood, 182 Va. 30,28 S.E.2d 15 (1943), unless sympathy and bias have
become more than unspoken undercurrents at the trial, Barnes v.
Commonwealth, 190 Va. 732, 58 S.E.2d 12 (1950)." Thus, the Court should
deny the Defendants' proposed instruction J and to do so vvould not be error.
II

DEFENDANTS' PROPOSED INSTRUCTIONS REGARDING
THE DOCTRINE OF RESPONDEAT SUPERIOR
The bNo instructions proposed by the Defendants that deal with the

doctrine of respondeat superior are proposed instructions K and L. The Plaintiff
does not object to the granting of proposed instruction L (MJI8.040) to the extent
that it is given in connection with Plaintiffs proposed instructions 7 (MJI 8.01 0), 8
(MJI 8.030) and 9 (MJI 8.060).
1. Defendants' proposed instruction K
The Plaintiff does not object to the giving of proposed instruction MJI
8.020, as long as it is given in connection with Plaintiff's proposed instructions 7
(MJI 8.01 0), 8 (MJI 8.030), and 9 (MJI 8.060) and is given in the proper form as it
is stated in MJI 8.020.
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The proper form of MJI8.020 is as follows:
In order to recover against Super Fresh Food Markets of Virginia,
Inc., the plaintiff has the burden of proving by the greater weight of
the evidence that Angela Shull and Joyce Pennington vvere the
employees of Super Fresh Food Markets of Virginia, Inc., that
either or both Angela Shull vvere negligent \Nhile acting within the
scope of their employment, and that this negligence proximately
caused damage to the plaintiff.
Ill.

DEFENDANTS' PROPOSED INSTRUCTIONS REGARDING GENERAL
DAMAGES
The Defendant offers three instructions regarding general damages and

punitive damages. The Defendants' proposed instructions on this issue are M
(MJI 9.01 0), N (MJI 9.080) and 0 (MJI 9.090). The Plaintiff does not object to the
granting of Defendants• proposed instruction N (MJI 9.080), as the Plaintiff has
proposed the same instruction (as its proposed instruction 13) regarding punitive .
damages. The Plaintiff does, however, object to Defendants• proposed
instructions M and 0.
1. Defendants• proposed instruction M
Plaintiff objects to the Defendants' proposed instruction M (MJI9.010) as it
is in conflict with the more specific instructions dealing with damages for
defamation (MJI 37.100) and assault and battery (MJI 36.090), both of which are
proposed by the Plaintiff as her instructions 11 (MJI 37.100) and 12 (MJI36.090).
The Defendants' proposed instruction M, which includes the language that
Plaintiff "must show sufficient facts and circumstances to permit you to make a
reasonable estimate of each item.. in order to recover damages negates the
principle set forth in Great Coastal ExPress v. Ellington, 230 Va. 142 (1985).

7
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That case (as is illustrated above) clearly states that when defamation per se is
involved (as here), damages are presumed and need not be quantified by the
Plaintiff. Thus, the language proposed by Defendants' instruction M is in conflict
with that principle. In fact, in the Comment to MJI 9.01 0,

we are directed to Great

Coastal Express regarding "proof of the quantum of compensatory damages for
injury to reputation, humiliation, and embarrassment."
2. Defendants' proposed instruction 0
The Plaintiff objects to the inqlusion of proposed instruction 0 as "actual
malice" is not an element of this case. The Virginia case law makes it clear that
in order for the Plaintiff to recover punitive damages for the Defendants'
defamation, all she is required to prove is the "New York Times malice." Great
Coastal Express v. Ellington, 230 Va. 142 at 152. The "New York Times malice"
was defined by that Court in footnote 3 at 230 Va. 142, 149 as follows:
(K]nowledge that [the publication] was false or with reckless
disregard of whether is was false or not. ...Thus, New York Times
malice focuses only upon knowledge of falsity or reckless
indifference to falsity.
In addition, in order to recover punitive damages for the assault and
battery the Defendants committed on the Plaintiff, she need only prove that the
Defendants acted either with actual malice or "under circumstances amounting to
a willful and wanton disregard of the plaintiffs rights", which language is included
in the general punitive damages instruction proposed by the Plaintiff at instruction

13 (MJI9.080). The Plaintiff has never contended that the Defendants acted with
"actual malice" only with a "willful and wanton disregard of [her] rights." Thus, the
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appropriate definition to be given the jury is not with respect to "actual malice" but
instead is the one with respect to 11wilfful and wanton disregard for the plaintiffs
rights" (Plaintiff's Proposed Instruction 6, MJI4.040). Consequently, Defendants'
proposed instruction 0 should be stricken as irrelevant to any issue in this case.

IV

DEFENDANTS' PROPOSED INSTRUCTIONS REGARDING ASSAULT
AND BATTERY
The jury instructions proposed by the Defendants that pertain to the

Plaintiff's count for assault and battery are listed as proposed instructions P (MJI

36.000}, Q (36.010) and R (MJI36.090). The Plaintiff does not object to the
Defendants' proposed instructions P and R. The Plaintiff does, however, object
to the Defendants' proposed instruction Q as written.
1. Defendants' prooosed instruction Q
The comments to MJI36.010 which serves as the basis for Defendants'
proposed instruction Q clearly state that it is inappropriate to include the words
'Words alone are never an assault" when, as here, it is undisputed that the
Defendant came in contact with the Plaintiff's person. Thus, the proposed
instruction is not objectionable if the phrase 'Words alone are never an assault"
are stricken.

V.

DEFENDANTS' PROPOSED INSTRUCTIONS REGARDING
DEFAMATION
The instructions proposed by the Defendants that are applicable to the

Plaintiffs count for defamation are instructions S (MJI 37.000), T (MJI 37.005), U

(MJI37.040), V (MJI37.050}, X (MJI37.100), Y (MJI37.120) and Z (MJI37.130).
The Plaintiff does not object to proposed instruction X, but does object to

0
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instructions S, T, U, V, Y and Z. Defendants' proposed instruction X is nearly
identical to Plaintiffs proposed instruction 11, with the only difference being that
the Plaintiff refers in her instrudion 11 to the Plaintiff as "she" and "her" and the
Defendants refer to the Plaintiff as "he" and "his". Thus, the Plaintiff requests
that her instruction 11 be given to the jury rather than the Defendants' instruction

X.
1. Defendants' proposed instruction S
In the Caveat and Comments sections to MJI37.000, which forms the
basis for the Defendants' proposed instruction S, it is clear that this instruction in
not appropriate in the instant case. The Caveat section to that model instruction
states: "See Instruction No. 37.005 for a model issues instruction when the
plaintiff is not required to prove malice." As is stated above, Great Coastal
Express makes it clear that in her case for defamation, the Plaintiff need not
prove actual malice. Thus, proposed instruction S is inapplicable.
2. Defendants' proposed instruction T
It is undisputed that the Defendant Angela Brewer asked the Plaintiff,
while she was standing in a check-out line at the Defendants' store, if she could
search the Plaintiff. Thus, the first enumerated "issue" included in Defendants'
instruction T (asking that the jury find whether the Defendant made a particular
statement) is unnecessary. Similarly, it is undisputed that several other people
heard the Defendants' comments; thus, the second element is unnecessary.
There is also no dispute as to whether the statement was made to and about the
Plaintiff; thus, the third element is unnecessary. The fourth and fifth elements of
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Defendants' proposed instruction T are validly in dispute and the Plaintiff does
not object to instructing the jury on these issues.
Finally, it is clear from the case law that the Court should make the
determination whether or not a statement constitutes slander per se. Great
Coastal Express v. Ellington, 230 Va. 142 (1985). If, in this Court's opinion, the
Defendants' statement to Plaintiff constitutes slander per se, the sixth element in
the Defendants' proposed instruction T is not appropriate. The Plaintiff requests
that the Court determine that the Defendants' statement implying the Plaintiff
committed a larceny constitutes slander per se. Such a ruling is supported by
Virginia case law. For example, in Food Lion. Inc. v. Melton, 250 Va. 144 (1995),
a case involving nearly identical facts to the case at hand, the Virginia Supreme
Court stated that the merchant's accusation that the plaintiff shoplifted items from
its grocery store YJere in fact slander per se. Thus, the appropriate instruction to
give to the jury regarding damages in such a case is that proposed by Plaintiff at

#11, MJI 37.100.
3. Defendants' proposed instruction U
In the Caveat to the model jury instruction that forms the basis for
Defendants' proposed instruction U (MJ137.040), it is stated that '7his instruction
is proper only in an action by a public figure plaintiff. In an action by a private
plaintiff, the plaintiff must prove that the statement was false." There is no
dispute that the Plaintiff in this matter is a private plaintiff. Consequently, the
Defendants' proposed instruction U is not applicable to this action .

......
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4. Defendants' proposed instruction V
The comments to model jury instruction 37.050, which forms the basis for
Defendants' proposed instruction V, makes it clear that this instruction is
applicable only if there was privileged communication between the Defendants
and the audience to whom the publication was made. No such privilege existed
in this matter (see Plaintiff's Motion to Determine that Defendants' Statements
are Not Protected by a Privilege); thus, proposed instruction Vis not applicable to
this matter.
5. Defendants' proposed instruction Y
This instruction is in conflict with the more specific instruction regarding
the damages relating to defamation offered by both the Defendants (instruction
X) and the Plaintiff (instruction 11 ). Since the Plaintiff has not claimed any out-ofpocket losses, which this instruction addresses, such an instruction is not
pertinent to any issues in the case.
6. Defendants' proposed instruction Z
This instruction should not be given to the jury because it inaccurately
states the evidence. The instruction implies that it is undisputed that the
Defendant "apologized or offered to apologize.. to the Plaintiff. This issue is in
dispute. While the Plaintiff agrees that the Defendant Brewer mumbled the YJOrd
"sorry'' after she searched the Plaintiff and found nothing, this does not, in the
Plaintiff's view, constitute an apology. Thus, it YJOuld be error to issue an
instruction to the jury that presumes that an apology was made.
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VI

DEFENDANTS' PROPOSED INSTRUCTION PERTAINING TO
IMMUNITY OFFERED TO MERCHANTS
The Defendants' proposed instruction W (MJI37.060) pertains to the issue

of whether the Defendant is immune from civil liability pursuant to Section 18.2105 of the Code of Virginia, as amended. Although the proposed instruction W
contains the same language as instruction 5 proposed by the Plaintiff, the
Defendants' proposed instructions, taken as a whole, do not accurately reflect the
state of law in Virginia with respect to merchant liability. Thus, if the Defendants'
proposed instruction W and Plaintiff's proposed instruction 5 are granted
WITHOUT the Court granting Plaintiff's proposed instruction 2 the jury will not be
presented with an accurate view on the issue of merchant immunity. In such a
case, the Plaintiff proposes that Defendants' instruction W and Plaintiff's
instruction 5 be amended as follows:
If a merchant, or its agent or employee, had probable cause to
believe that a customer had shoplifted or willfully concealed
merchandise at the time he caused the customer's arrest, and the
merchant or its agent or employee conducted the stop and search
in a way that was not willful, wanton or otherwise unreasonable or
excessive, then they are not liable to the Plaintiff.
The language regarding the 11willful, wanton or otherwise unreasonable or
excessive" conduct on the part of the merchant is derived from the Court's
opinion in Jury v. Giant of Marvland, 254 Va. 235, 239 (1997). The Court in that
case stated:

As applied to the issue in this case, we conclude that the balanee
between personal and property rights in § 18.2-105 is achieved by
providing immunity from civil liability based on a wide range of torts,
but not extending such immunity in circumstances in which the tort

\1
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is committed in a willful, wanton or otherwise unreasonable or
excessive manner.

Jury v. Giant of Maryland, 254 Va. at 239. The Plaintiff respectfully requests that
this language be added to Defendants' proposed instruction Wand Plaintiff's
proposed instrudion 5.
Respectfully submitted,

RACQUEL RUFFIN,
THE PLAINTIFF
By Counsel

A~~~~~
g LEY

DEBORAH s.
Attorney-at-Law
VSB#41868
1664 Empress Place
Charlottesville, VA 22911
(804) 978-4304
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INSTRUCTION NO.

You are

the

__L__

judges of the facts,

the credibility of the

witnesses, and the weight of the evidence.
appearance

and

intelligence,

manner

of

the

witnesses

You may consider the
on

the

their opportunity for knowing the

having observed the

things

about which

they

stand,

their

truth and for

testified,

their

interest in the outcome of the case, their bias, and, if any have
been shown, their prior inconsistent statements, or whether they
have knowingly testified untruthfully as to any material fact in
the case.
You may not arbitrarily disregard believable testimony of a
witness.
the case,

However, after you have considered all the evidence in
then you may accept or discard all

or part of

the

testimony of a witness as you think proper.
You are entitled to use your common sense in judging any
testimony.

From these things and all the other circumstances of

the case, you may determine which witnesses are more believable and
weigh their testimony accordingly.
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INSTRUCTION NO.

You must not base your verdict in any way upon sympathy, bias,
guesswork or speculation.

Your verdict must be based solely upon

the evidence and instructions of the court.
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INSTRUCTION NO.

The amount sued

~r!l!Me~is
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not evidence in this case; you should not consider it

in arriving at the amount of your verdict, if any.
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INSTRUCTION NO.

Any fact that may be proved by direct evidence may be proved

by circumstantial evidence; that is, you may draw all reasonable
and legitimate inferences and deductions from the evidence.
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INSTRUCTION NO.

During the trial evidence was introduced that a witness had
previously given testimony that was inconsistent with his or her
testimony at this trial.

The only purpose for which that evidence

was admitted was its bearing on the witness's credibility.

It is

not proof that what the witness may have said earlier is true.
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INSTRUCTION
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If you believe from the evidence that a party previously made
a statement inconsistent with his testimony at this trial, that
previous statement may be considered by you as evidence that what
the witness previously said was true.
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INSTRUCTION NO.

Your verdict must be based on the facts as you find them and
on the law contained in all of these instructions.

The issuCSsin this ~}d::Jj
1.)

Did

2.)

If

tR~~ake

she did,

was

the

it heard by someone other than the

plaintiff?
3.)

Is the statement about the plaintiff?

4.)

Is the statement defamatory?

,
Qig the aef:enda.JJrt:- rnah:e the statement with
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6.)

Is the statement substantially true?

On this issue the defendant has the burden of proof.

If the plaintiff is entitled to recover,

7.)

~
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th~s ~ssue

Your

the

decisions

what is the
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~has

on

these

the burden of proof.

issues

must

be

governed

by

the

instructions that follow.
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The burden is on the plaintiff to prove the defamation and the battery.
The burden is on the defendants to prove they had probable cause to stop
the plaintiff and search her, and that they conducted the search in a manner free
from willful, wanton, or otherwise unreasonable or excessive conduct.
When a party has the burden of proof on an issue, then he must prove
that issue by the greater weight of all the evidence. This is sometimes called the
preponderance of the evidence. It is that evidence-which you find more
persuasive. The testimony of one witness whom you believe can be the greater
weight of the evidence.

I
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A statement is defamatory if people in the community understand the
YJOrds in it, in their normal usage, to mean that the plaintiff committed the crime
of shoplifting.

383

\)(..

A battery is a touching, however slight, of another person in a rude,
insulting, or angry way.

,
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INSTRUCTION NO.

An

assault is any threatening act that puts another person in

reasonable fear of physical injury.
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An employer is liable for all damages proximately caused by the actions of

-1/.W

its employe{while acting within the scope of.l:ler employment.
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~~

If a merchant had probable cause to believe that a customer
had shoplifted or willfully concealed merchandise at the time he
caused the customer• s arrest,.-tl:len he ie noe
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INSTRUCTION NO.

~~

The defendant claims that the alleged defamatory statement was
substantially
defamation.

true.

Truth

is

a

defense

to

an

action

If the statement was substantially true,

plaintiff cannot prevail.
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If you find your verdict for the plaintiff on the count pertaining to
defamation, then in determining the amount of damages to which she is entitled,

you~ take into consideration all of the circumstances surrounding the
statement, the occasion on which it was made and the extent of its publication,
the nature and character of the insult. the probable effect on those who heard the
statement, and its probable and natural effect upon the plaintiff's personal
feelings and upon her standing in the community and in business.
Your verdict should be for an amount that will fully and fairly compensate
her for:

(1) : 1;y I: 11 er iRjkliF)' &e liter llw&iReas;

4> any insult to her including any pain, embarrassment, humiliation, and
mental suffering;

~any injury to her reputation;~

esac; tBal, aut=ui-pocket IOSSe§ that were caused by die swte~••eAt.
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- lbIf you find your verdict in favor of the plaintiff with respect to her
count for battery, then in determining the damages to which she is entitled
you may consider any of the following you believe by the greater weight of
the evidence was caused by the battery of the defendant:

r

(1 )

all

fiseesia' loss wtJjcb js a result of the defendapfs iejue' '0 tbi

plaicrr
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any shame, humiliation, embarrassment, or indignity to her

feelings that she suffered.
You may also consider in awarding compensatory damages the
i11sulting character of the injury, the defendants' reason for injuring the
plaintiff, and any other circumstances which make the injury more serious,

if any of these things are shown by the evidence.
Your verdict should be for such sum as will fairly and fully
compensate the plaintiff for the damages sustained as a result of the
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You have heard evidence

11

that the defendant apologized or

offered to apologize to the plaintiff for the

statement~he

made.

You may consider this evidence only in mitigation of damages.
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-l<tIf you find that the plaintiff is entitled to be compensated for her
damages, and if you further believe by the greater weight of the evidence
that the defendants acted with actual malice toward the plaintiff or acted
under circumstances amounting to a willful and wanton disregard of the
plaintiff's rights, then you may also award punitive damages to the plaintiff
to punish the defendants for their actions and to serve as an example to
prevent others from acting in a similar way.
If you award punitive damages, you must state separately in your
verd.ict the amount you allow as compensatory damages and the amount
you allow as punitive damages.

392

'Willful and wanton conduct" is acting consciously in disregard of another
person's rights or acting with a reckless indifference to the consequences to
another person when the defendant is aware of his conduct and is also aware,
from his knowledge of existing circumstances and conditions, that his conduct
V\Kluld probably result in injury to another.
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF ROCKINGHAM
RACQUEL RUFFIN

Plaintiff,

v.

Law No. CL99-11606

Filed in the Clerk's Office
Rockingham Couniy, Va. f

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS
and
ANGELA BREWER

MAY ~5 2000
~

~-

. ~ DepuflgJ~~

mtendants..

DEFENDANTS' MEMORANDUM OF LAW IN
SUPPORT OF ITS MOTION TO SET ASIDE THE JURY'S VERDICT

COME NOW the defendants Super Fresh Food Markets of Virginia, Inc. (referred to herein
as "Super Fresh") , and Joyce Shears and Angela Brewer, by counsel, and in support of its Motion
to Set Aside the Jury's Verdict, states the following
I.

Statement of Facts
This action involved an incident which took place on March 8, 1998. At trial, the evidence

showed that the plaintiff entered the defendants' grocery store around 9:30p.m. wearing baggy sweat
pants and an oversized jacket; very few people were in the store at this time. (Tr. at 34-37). The
plaintiff then began searching for various sundry items. Rather than utilize a shopping cart or hand
basket, the plaintiff elected to cradle the defendant's goods under her anns. (Tr. at 52). Because the
. plaintiff was not wearing glasses (Tr. at 37), she appeared to be wandering as she could not read the
1
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aisle designation signs. At some point, the plaintiff entered the aisle which contains home health
products. While here, the plaintiff placed something in her blouse according to Harry Morris (Tr.
at 99-100) and Angela Shull (Tr. at 151).

Harry Morris testified that as he was passing the aisle in question, he observed the plaintiff
"take something offthe shelf[and] stick it down her blouse". (Tr. at 99). Mr. Morris stated that he
then "circled back around", informing Super Fresh manager Joyce Pennigton about the incident.
Angel Shull's testimony corroborated that of Mr. Morris. She testified that she also observed the
plaintiff remove something from the shelf, placing it in her shirt. (Tr. at 151). Like Mr. Morris, she
also recalled apprising Joyce Pennington of the incident.
Ms. Pennington remembered both Angela Shull and Harry Morris approaching her, advising
her of the plaintiff's taking. (Tr. at 138); she recounted Angela arriving prior to Mr. Morris. (Tr.
at 13 8). But because she had tills of cash open, Joyce could not leave the office; instead, she called
security and instructed Angela to watch the plaintiff. (Tr. at 138). Fearing that the plaintiff (who
was preparing to check-out) might abscond with the defendant's goods, Ms. Shull confronted her
in the check-out line. Whether the Ms. Shull and viz a viz, the defendant, had probable cause to do
so constitutes the sole issue for resolution in the case.
The incident in question "took place within just a matter of seconds". (Tr. at 56). At trial,
the plaintiff and defendant presented conflicting evidence as to exactly what transpired during these
few seconds. However, because the defendant's motion requires the court to view the evidence in
the light most favorable to the plaintiff, her version is adopted herein. According to the plaintiff, Ms.
Shull approached her from the rear, posing, "Can I search you?". (Tr. at 39). The plaintiff
admittedly did not respond. (Tr. at 39). The plaintiff testified that Ms. Shull then patted her thighs,
2
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stomach and back, mumbled, "sorry" and then walked away. Again, the plaintiff stated that the
incident consumed only a few seconds.
After hearing the evidence and deliberating thereon, the jwy returned a verdict against the
defendant, awarding $10,000 in compensatory damages and $60,000 in punitive damages. (Tr. at
241-242). The defendant moves this court to set aside the verdict as being contrary to the law and
the evidence. Specifically, the defendant contends that, as a matter of law, the plaintiffs evidence
failed to overcome the immunity conferred to it by operation of Virginia Code Section 18.2-1 OS.

II.

Argument
A.

This court must set aside the jury's verdict as the evidence unwaveringly
demonstrated (1) that the defendant possessed probable cause to suspect that
the plaintiff shoplifted; and (2) that the plaintiff failed to show that the
defendant exercised its statutory authority in a willful or wanton manner.

At trial, Angela Shull and Harry Morris offered eyewitness accounts of the plaintiffs
apparent shoplifting. And yet the plaintiff brazenly contends that the defendant did not have
probably cause to detain and search her pursuant to Virginia Code Section 18.2-105. In doing so,
she urges this court to deem incredulous two factually conforming independent recollections which
the witnesses garnered from different vantage points. In the same vein, she fantastically paints
Angela and Harry as conspirators although neither were aware of the other's like observations when
communicating the heist to Pennington. And even though the plaintiff herself testified that the
"search" in question lasted only a few seconds and took place in a virtually desolate store, she
incredibly argues in the alternative that the defendant exceeded the scope of its statutory privilege.
Finally, the plaintiff would have this court ignore her failure to voice any objection to said search;
she confesses that she did not respond to Ms. Shull's query, "can I search you". Instead, the court
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should reject these ill-conceived arguments in terse fashion. Clearly, the evidence adduced at trial
requires this court to set aside the jury's capricious and whimsical verdict, aptly entering judgment
for the defendant as a matter of law.
1.

The eyewitness accounts of the plaintiffs alleged shoplifting afforded the
defendant probable cause to detain the plaintiff pursuant to Virginia
Code Section 18.2-105.

Seeking to redress the "multi-billion dollar epidemic of shoplifting and recognizing that
police cannot be omnipresent", the Virginia State legislature statutorily immunized merchants who
detain patrons of whom they suspect shoplifting; the merchant need only possess probable cause to
believe the patron willfully concealed goods on their premises. F.B.C. Stores. Inc. v. Duncan, 214
Va 246, 198 S.E.2d 595 (1973). Derogating from the common law, Virginia Code Section 18.2-105
provides in pertinent part:
"A merchant, agent or employee of the merchant, who causes the arrest or detention of any
person... shall not be held civilly liable for... slander... or assault or battery, provided that...
the merchant, agent or employee of the merchant, had at the time of such arrest or detention
probable cause to believe that the person had shoplifted or committed willful concealment
of goods or merchandise."
Moreover, the courts interpret the scope of this "probable cause defense" expansively rather than
restrictively. Brandau v. J.C. Penney Co., 646 F.2d 128 (4th Cir. 1981). Indeed, a merchant must
only show that an ordinarily prudent person would have acted as it did to fall within the bounds of
this statutory protective canopy. Tweedy v. J.C. Penney Co., Inc., 216 Va. 596,221 S.E.2d 152, 155
(1976). Here, there can be no question that an ordinarily prudent person would have suspected
shoplifting upon receiving eyewitness accounts to such effect.
In this case, the plaintiff entered the defendants' premises wearing baggy sweat pants and
an oversized jacket. She neglected to pick-up a shopping cart or hand-basket. Instead, she cradled
4
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the defendant's goods under her arms and shoulder. She also failed to wear her glasses, meaning that
she could not read the aisle designations; hence, she appeared to be wandering aimlessly throughout
the store, stopping intermittently. But these facts alone did not spur Super Fresh to act. Super Fresh
conducted a vezy brief pat-down of the plaintiff only after receiving eyewitness accounts concerning
her purported shoplifting. Under these circumstances, an ordinarily prudent person undoubtedly
would have acted as the defendant did to protect his or her property. Indeed, it would be careless not
to act in this situation. Clearly then, there can be no question that the defendant possessed probable
cause to believe the plaintiff shoplifted and, a fortiori, probable cause to search her.
In her bellicose but importunate plea to overrule the defendant's motion, the plaintiff urges
the court to ignore the testimony of Harry Morris and Angela Shull. She portrays Ms. Shull as a
biased conspirator who should not be trusted; she depicts Mr. Morris as an officious third party
whose nebulous and discursive testimony cannot buttress the defendant's claimed immunity. In
doing so, the plaintiff obfuscates the questions presented in this suit.
The singular issue at trial was whether or not the defendant had probable cause to suspect
the plaintiff of shoplifting, and if so, whether it exceeded the scope of its authority. That is to say,
the question of whether or not the plaintiff actually stole the defendant's goods was moot. If this
case concerned the plaintiff's culpability as a shoplifter, then indeed the credibility of Mr. Morris
and Ms. Shull would be of cardinal importance. But because the dispute as to whether or not the
plaintiff actually shoplifted was tangential, the veracity of these accounts is inapposite; the
dispositive inquiry addresses whether or not the defendant justifiably acted on them. In other words,
the pertinent question is whether or not an ordinarily prudent person would have acted on Mr.
Morris's and Ms. Shull's communicated observations.
5
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The plaintiff plainly cannot credibly advance that an ordinarily prudent person would not act
when an employee and long-time customer approached, both claiming to have witnessed shoplifting.
To be sure then, the plaintiff cannot meritoriously obtund the force of this evidence when the sole
question presented relates to the defendant's probable cause to act. Accordingly, this court must
fmd, as a matter of law, that the defendant had probable cause to detain and search the plaintiff. So
long as the defendant's search did not exceed the scope of its authority, Virginia Code Section 18.21OS precludes the court from entering the jury's verdict.
2.

As a matter of law, the defendant's exercise of its statutory authority did
not exceed that afforded it by Virginia Code Section 18.2-105.

Virginia Code Section 18.2-1 OS cloaks merchants with civil immunity against most
conceivable common law tort actions which spring from efforts to protect property. Said immunity
attaches upon the merchant's acquisition of probable cause to suspect shoplifting. A merchant anned
with said probable cause may take all reasonably necessary steps to protect its property. A plaintiff
may pierce the shield of immunity conveyed by Section 18.2-1 OS only by showing that the tort was
committed in "a willful, wanton or otherwise unreasonable or excessive manner". Jury v. Giant of
Marvland, Inc., 2S4 Va. 23S, 491 S.E.2d 718, 720 (1997). In this case, reasonable men could not
fmd that this defendant conducted the disputed search in a willful, wanton or otherwise unreasonable
or excessive manner. As such, the jury's verdict must be set aside.
Virginia case law is replete with controlling opinions which breathe meaning into the
amorphous language quoted above. This panoply of learned conscriptions militates cogently against
finding that Angela Shull's brief pat-down of the plaintiff was committed in a willful, wanton or
otherwise unreasonable or excessive manner, particularly when the plaintiff concedes that this event
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"took place in a matter of seconds". The analysis which requires this court to enter a verdict for the
defendant begins with F.B.C. Stores. Inc. v. Duncan, the seminal case addressing and interpreting
Virginia Code Section 18.2-105.
In Duncan, the defendant's apprehended the plaintiff outside its store, grabbed him by the
ann and drug him past the check-out counters to an adjacent room where they strip-searched him.
While the plaintiff was undressed, the defendants opened the door, exposing him to patrons waiting
to check-out. The defendants proceeded to detain the plaintiff against his will, interrogating him for
more than fifteen minutes. The defendant released the plaintiff only upon learning that he had not
shoplifted. Id. at 597. Despite this egregious conduct, the Supreme Court held that Section 18.2-105
applied as a matter of law. Id. at 599. The case was remanded for the sole purpose of determining
whether or not the defendant possessed probable cause to suspect the plaintiff of shoplifting. As
stated supra, there can be no question that this defendant had probable cause to suspect the plaintiff
of shoplifting when two persons reported observing the plaintiff sticking something down her shirt.
After perfonning an exhaustive canvass of apposite Virginia law, this defendant could
unearth only one case wherein the Virginia Supreme Court held that the manner in which the
merchant exercised its authority in a willful or wanton manner was even a question for the jury. See
Jury v. Giant, 491 S.E.2d at 720. There, the Supreme Court acted due to the outrageous conduct of
the defendant's employees. The facts of :h!!I are as follows:
"[The plaintiff] went a Giant Food Store in Annandale, Virginia to exchange a prescription...
and purchase some other items. She left her two children, ages three and ten, in her car.
After exchanging some batteries and hair ties, she returned to the front of the store, ready to
check out. At that point, a man who did not identify himself approached her, grabbed her
ann, and told her to accompany him. When she refused, he hit her in the chest, causing her
to fall backward into the aisle between the cash registers. As Jury attempted to catch her
breath, the man continued to lean over her and tried to jerk her up by pulling on her arm.
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Another unidentified man approached and, along with the first man, took Jury to a storage
area in the back of the store. The first man twisted Jury's arm behind her back and shoved
her while walking her to the back of the store ... As the three reached the back of the store,
one of the men kicked Jury in the back of the leg, knocking her to the floor. Her face fell in
a pile of dirt, and the men were "scrounging" her face in the dirt. Jury tried to ask what was
going on, but they told her to 'shut up', 'you're a thief' and 'we're taking care of this and
we're going to take care of you'. The men called Jury crude and obscene named and
subjected her to similarly crude remarks and gestures. Parker, the manager, picked Jury up
off the floor by her hair, pulling some of it out of her head and 'stomped' on her foot. The
men refused to allow her to use the restroom, and when she tried to tell them that her
children were in the car and she was worried about them, the men responded, 'we'll take care
of them or Social Services will'. Jury was detained in the back of the store for approximately
one hour. The security guard, Bridcott, told Jury that they would let her go if she provided
a written confession and if she would not come back to the store." Jury's injuries required
hospital treatment.
Jury v. Giant, 491 S.E.2d at 719.
As the recitation of facts demonstrates, JYry involved an extremely diabolic attempt to curb
shoplifting. In rejecting the defendant's arguments in favor of finding immunity, the court elucidated
on the purpose and scope of 18.2-105. Exclaimed the court:
"Construing this statute to provide absolute immunity... requires the conclusion that the
General Assembly intended to shield a merchant, its agents or employees, from any and all
types of assaults and batteries. Under this construction, a merchant would not civilly liable
for breaking a suspected shoplifter's legs or for other extreme assaultive actions taken to
detain a suspected shoplifter'. of its authority could find only one controlling opinion where
In doing so, the court elucidated on the applicable standard.
Id. (emphasis added)
As the reasoning of JYry lucidly illustrates, a merchant vitiates its entitlement to immunity
only where it employs enforcement methods which are tantamount to police brutality. This court
should not ignore Justice Lacy's use of the adjective "extreme". This verbiage clearly counsels the
court to enter a verdict for the defendant herein. No reasonable person could fmd this defendant's
brief pat-down as constituting an extreme assaultive act, particularly when viewed in light of

m.
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Indeed, the facts of this case and those in :lY!y could not be more antipodal; the two sets do not even
warrant comparison. Suffice it to say that this defendant's limited pat-down of the plaintiff
unequivocally cannot be construed as willful or wanton as those terms have been defined by the
Virginia Supreme Court. Consequently, the jury's verdict must be set aside, judgment being entered
for the defendant in its stead.
B.

As the plaintiff failed to present any evidence to suggest that this defendant
acted maliciously, the jury's punitive damages award must likewise be set aside.

In this case, the plaintiff's case rests on the question, "Can I search you" (defamation) and

Angela Shull's ensuing momentary pat-down of her (battery). And yet the plaintiff audaciously
claims a right to recover punitive damages. In the process, the plaintiff urges this court to repudiate
the well-settled and inviolate precepts which preclude a jury from considering a punitive damages
prayer when the evidence fails to evince malice. Rather than derogating so remarkably from the
common law, the court should set aside the punitive damages award returned against this defendant.
It is axiomatic that punitive damages are available only where a plaintiff proves that a
defendant acted maliciously in doing the purported wrong. 1 Common law malice (the governing
standard) imports a wicked mind; the plaintiff must prove that ill-will, spite or an equivalently
pernicious motive spurred the defendant's actions. 2 Here, there plainly is no evidence which in any
way suggests that the defendant acted maliciously. Angela Shull asked permission to search the
plaintiff. After she did not respond, Ms. Shull quickly patted-down the plaintiff, mumbling "sorry"

1

Williams v. Garraghtry, 249 Va. 224,455 S.E.2d 209 (1995); Bowers v. Westvaco
Com., 244 Va. 139,419 S.E.2d 661 (1992); Peacock Buick. Inc. v. Durkin, 221 Va. 1133,277
S.E. 2d 225 (1981); Gaut v. Pyles, 212 Va. 39, 181 S.E.2d 645 (1971).
2

ld.
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as she walked away. Clearly, this conduct does not bespeak a mind purposed to inflict pain and
misery. As such, the punitive damages award must be stricken.
F.B.C. v. Duncan, wherein the Supreme Court espoused the applicable standard herein,
squarely answers the punitive damages question presented, summoning this court to sustain the
defendant's motion to set aside the verdict. There, the court foreclosed the plaintiff from recovering
punitive damages where the plaintiff failed to prove actual malice. Explained the court:
"The function of punitive or exemplary damages is to punish the defendant for malicious
conduct or to display to others an example of the consequences they may expect if the engage
in similar conduct. ~'3
Accordingly, the Supreme Court affirmed the trial court's strike of the punitive damages claim. That
is, the Supreme Court agreed that the plaintiff's evidence failed to evince malice as a matter oflaw.
Given the court's holding in Duncan, there can be no question that this court should set aside
the jury's punitive damages award. Unlike Duncan, the facts in this case are quite innocuous in
comparison. Whereas the incident in Duncan lasted more than fifteen minutes, involved the plaintiff
being physically drug to an office, strip-searched and exposed to the public while unclothed, here
the defendant merely conducted a very brief pat-down of the plaintiff; said search ensued the
plaintiffs failure to respond to the question, "can I search you". Clearly this conduct does not
manifest malice, as the guiding case law requires.
The plaintiff can direct the court's attention to only one case which ostensibly supports the
award of punitive damages herein. See Shaw v. Titan, 255 Va. 535, 498 S.E.2d 696 (1998). In
Shaw, the court considered whether the issue of punitive damages should be submitted to the jury
in a wrongful termination case. In holding that punitive damages should be submitted to the jury,
3

F.B.C. Stores. Inc. v. Duncan, 198 S.E.2d at 599.
10
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the court articulated the following rule of law:
"When a plaintiff pleads and proves an intentional tort under the common law of Virginia,
the trier of fact may award punitive damages."
ld. at 701.
As support therefore, the court cited Foreign Mission Bd. v. W.ade4 and Kamlar Corp. V. Haler.
However, those two cases involved the question of whether or not the plaintiff had pled sufficient
facts to convert breach of contract actions into independent willful torts solely for the purpose of
recovering punitive damages. The language cited therein, as well as in Shaw v. Titan, then should
not be construed as abrogating the plethora of other relevant authority mandating a showing of
malice as a condition precedent to the recovery of punitive damages.
Ingles v. Dively6 is instructive in this regard. In Ingles, the court explicates the requisite
degree of malice necessary to obtain punitive damages in a defamation case. The court deemed the
plaintiff's evidence insufficient as a matter oflaw to ground a punitive damages claim, finding that
the plaintiff failed to prove, via clear and convincing evidence, that the defendant knew the
statements uttered were false or otherwise uttered them with reckless disregard for their truth. Id.
Hence, Ingles, decided subsequent to Foreign Mission and Kamlar (the cases cited in Shaw), makes
clear that the Supreme Court did not intend to abjure the common law punitive damage requirements
by conduit of those decisions. Ergo, the common law malice requirement continues to resound
forcefully in spite of the seemingly contrary language contained in Shaw.

4

242 Va. 234, 409 S.E.2d 144, 148 (1991).

5

224 Va. 699,299 S.E.2d 699,706-707 (1983).

6

246 Va. 244,435 S.E.2d 641 (1993).
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Given the aforementioned, there again can be no dispute as to whether or not the defendant
conducted its pat-down maliciously. Clearly it did not. The entire episode lasted only a few
seconds. Moreover, a viable question remains as to whether or not the plaintiff consented to the
touching; she admittedly did not respond to Shull's questions, "Can I search you". Certainly, this
seems to suggest implicit consent. And of course, courts evaluate consent using an objective
standard as opposed to a subjective one; the plaintiffs subjective desire to consent is not germane
to this probe. And with respect to the defamation, the plaintiff has yet to direct the court's attention
to any controlling authority permitting a defamation action to stand on a question. By definition,
actionable defamation involves defamatory statements. In any event, even assuming arguendo that
the defendant's actions did constitute battery and defamation, the punitive damages award should
be struck nonetheless as the record is devoid of any evidence which would support a finding of
malice.

III.

Conclusion
For the reasons stated above, Super Fresh respectfully moves this Court to set aside the jury's

verdict as being contrary to the law and the evidence. Alternatively, the defendant moves the court
to either order a remitittur or grant a new trial.
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SUPER FRESH FOOD MARKETS OF
VIRGINIA, Inc., and JOYCE
SHEARS, and ANGELA BREWER

D_

0----

By Counsel

Temple W. Cabell, Es ire
D. Hayden Fisher, Esquire
SCHAFFER & CABELL, P.C.
The Chesterman Place
100 West Franklin Street, Suite 200
Post Office Box 507
Richmond, Virginia 23218
(804) 648-0064

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Defendant's
Memorandum in Support of Motion to Set Aside the Jury's Verdict was mailed via U.S. Mail,
postage prepaid, this 241h day of May, 2000, to the counsel ofrecor

D
Deborah S. Samley, Esquire
1762 Timberwood Boulevard #264
Charlottesville, Virginia 22911
Counsel for the Plaintiff
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VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY

RACQUEL RUFFIN
Plaintiff
vs
SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC
Defendant
and
JOYCE SHEARS
Defendant
and
ANGELA BREWER
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO: CL99-11606

)

PLAINTIFF'S OPPOSITION TO DEFENDANTS'
MOTION TO SET ASIDE THE JURY VERDICT

COMES NOW the Plaintiff, Racquel Ruffin Shreves {hereinafter, the
Plaintiff), and files this Opposition to the Defendants' Motion to Set Aside the
Jury's Verdict and states as follows:
The Plaintiff brought this suit against the Defendants for defamation and
battery in connection with an incident that occurred while the Plaintiff was
shopping in the Defendant Super Fresh store in Harrisonburg. The Defendants
falsely accused the Plaintiff of shoplifting, and committed a battery on her when
they searched her.

Filed in the Clerl<•s Office
Rocl<ingham County. Va.
JUN J..·S 2000
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At the trial of this matter, which was heard by a jury on April 21, 2000, the
jury returned a unanimous verdict in favor of the Plaintiff and against the
Defendants Angela Brewer Shull (hereinafter, Ms. Shull) and Super Fresh Food
Markets of Virginia, Inc. (hereinafter, Super Fresh) in the amount of $10,000 as
compensatory damages (Trial Transcript at p. 241). In addition, the jury awarded
the Plaintiff the amount of $60,000 as punitive damages against Super Fresh (TT
.at pp. 241 and 242).
The Defendants have filed a Motion requesting that the Court set aside
the jury's verdict with respect to both compensatory and punitive damages. The
Defendants' arguments appear to rest primarily on the limited immunity afforded
a merchant to stop and search a suspected shoplifter (Section 18.2-105 of the
Virginia Code- hereinafter referred to as the "shoplifting statute'l Although the
Defendants request in their conclusion that the Court grant a remittitur of the
verdict, they have not offered specific case law or evidence to support an
argument that the amounts awarded by the jury are excessive. 1

1

If, in fact, the Defendants are precluded from arguing that the compensatory damages should
be set aside or be reduced as excessive. In Stuart v. Coates, 186 Va. 227 (1947), the Supreme
Court of Virginia stated:
The settled rule is that as there is no legal measure of damages in cases.
involving personal injuries, the verdict of the jury in such cases cannot be set
aside as excessive unless it is made to appear that the jury has been actuated by
prejudice, partiality or corruption, or that they have been misled by some
mistaken view of the merits of the ease.
Stuart at 242. Given that there is not evidence in this case that the jury acted wth prejudice,
partiality or corruption, or were misled wth a mistaken view of the merits of the case, it appears
that the Defendants cannot be granted any remittitur of the compensatory damages.

2
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Thus, this Opposition will address primarily the argument that the Defendants
advance for requesting that the verdict be set aside, i.e.. that the Defendants are
immune from liability under the shoplifting statute.

I.

A JURY'S VERDICT MUST BE UPHELD IF SUPPORTED BY
SUFFICIENT EVIDENCE
Any discussion of whether the jury's verdict should be set aside must

begin with an analysis of the standard of review that must be utilized by the
Court. It is beyond dispute that under Virginia law a jury's verdict must be given
considerable weight and should not be set aside lightly. Hundley v. Osborne,
256 Va. 173 (1998). In fact, the Virginia Supreme Court stated in Hundley:
"Great respect is accorded a jury verdict, and it is not sufficient that
a trial judge, had he been on the jury, vvould have rendered a
different verdict." Hall v. Hall, 240 Va. 360, 363, 397 S.E.2d 829,
831 (1990). When "reasonably fairminded [persons] may differ as
to the conclusions of fact to be drawn from the evidence, or if the
conclusion is dependent upon the weight to be given the
testimony," then such evidence is controverted, and the jury's
verdict cannot be disturbed either by the circuit court or this Court.
[emphasis added]
Hundley at 178, quoting Forbes & Co.

v.

Southern Cotton Oil Co., 130 Va. 245,

259 (1921 ). Applying this standard, if the record contains evidence that supports
a finding that the Defendants do not have the immunity afforded by the shoplifting
statute, the jury's verdict should not be disturbed by this Court. As the following
section illustrates, ample evidence exists in this record to support such a finding.
Thus, applying Hundley, neither this Court nor a court on appeal can disturb the
verdict.

3
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II.

THE RECORD SUPPORTS A FINDING THAT THE DEFENDANTS
DID NOT HAVE THE IMMUNITY AFFORDEU.BT.JHE
SHOPLIFTING STATUTE
The Defendants' motion to set aside the jury verdict, like their previously

filed Motion for Summary Judgement, appears to be based solely on their claim
that the shoplifting statute protects them from civil liability in this proceeding. As
the Plaintiff has pointed out numerous times throughout this litigation, that statute
provides a merchant with limited immunity from civil liability under certain
circumstances. The Virginia courts have held that that immunity is not absolute.
First, under the express 'NOrds of the shoplifting statute, the merchant must have
probable cause to stop the customer. Lack of probable cause to make the stop
will cause the merchant to lose the immunity afforded by that statute. Secondly,
it has been held that a merchant will also lose the immunity when it commits the
torts "in a willful, wanton or otherwise unreasonable or excessive manner." Jury
v. Giant of Maryland, 254 Va. 235 (1997). Thus, if the jury could have found that

either (1) the Defendants did not have probable cause or (2) they conducted the
search in a "willful, wanton or otherwise unreasonable or excessive manner", the
Defendants vvould lose the immunity given by the shoplifting statute and the jury's
verdict was appropriate. In fact, under the facts contained in the record, the jury
is justified in finding the Defendants liable under either of these theories.

A.

The record contains ample evidence that the Defendants did
not have probable cause to stop the Plaintiff.

Throughout the course of this litigation the Defendants have argued
vehemently that they had probable cause to stop the Plaintiff and thus should
receive the immunity under the shoplifting statute. The Defendants base this

4
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probable cause exclusively on the testimony of bNo witnesses (Harry Morris and
Angela Shull) who claim to have seen the Plaintiff place an item down her shirt.
Although the Defendants claim in their Memorandum that the Plaintiff's scrutiny
of the veracity and believability of Mr. Morris and Ms. Shull ..obfuscates the

questions presented in this suit.. (Defendants' Memorandum in Support of Motion
to Set Aside Jury's Verdict, p. 5), in fact, such scrutiny is essential to determining
whether the jury could have found that the Defendants did not have probable
cause.
The Defendants state in their Memorandum that "[t]he plaintiff plainly
cannot credibly advance that an ordinarily prudent person vvould not act when an
employee and long-time customer approached, both claiming to have witnessed
shoplifting" (Defendants' Memorandum, p. 6). Under Hundley v. Osborne, 256
Va. 173 (1998),

it was within the province of the jury, however, to weigh the

credibility of those witnesses against other evidence which shows that, in fact,
neither of those witnesses had seen such an event because it never occurred.
Thus, if the jury could conclude from the evidence that the "long-time customer''
(Mr. Morris) never told any employee anything that night, and Ms. Shull
fabricated her story after the fact to support the alleged "probable cause", the jury
could find that the Defendants were not justified in stopping the Plaintiff and are
not entitled to the immunity granted by the shoplifting statute. The jury received
the proper instructions on this issue2 and its verdict must not be disturbed.

An analysis of the testimony offered by Mr. Morris amply demonstrates·
that the jury \NOuld be justified in disregarding his testimony. Not only was it in

5
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conflict With his previous testimony in this matter, but it also was in conflict with
testimony given by other witnesses at trial - both witnesses for the Plaintiff and
for the Defendants. For example, Mr. Morris testified at trial that immediately
after allegedly seeing the Plaintiff place an item down her shirt he reported it to
the store manager, Joyce Pennington (TT p. 100). This ''fact", if true and if
believed by the jury, could provide the Defendants with the probable cause they
need to obtain the immunity afforded by the shoplifting statute. In his deposition,
however, Mr. Morris said that after he allegedly witnessed the Plaintiff place an
item down her shirt he did not stop to talk to ariyone (TT pp. 113, 114). This
deposition testimony was read at the trial, thereby allowing the jury to decide that
Mr. Morris was either confused in his version of the events that night, or was
embellishing his testimony at trial to afford the Defendants with the probable
cause they needed to obtain immunity.
Similarly, Mr. Morris testified that, other than Joyce Pennington, he did not
speak to any Super Fresh employees that night (TT p. 114). Roy Rexrode, a
witness for the Defendants, however, testified at trial that he had spoken with Mr.
Morris the night of the incident in question, apparently at the exact time Ms. Shull
was watching Plaintiff from behind a two-way mirror (TT p. 126). In fact, Mr.
Rexrode testified that, while Mr. Morris frequently (at least once a week) talked to
him about shoplifters on other OCC?SSions (TT pp. 127-128), Mr. Morris did not
mention anything to him that night about having seen the Plaintiff shoplifting (TT
p. 128). The jury could easily have concluded that someone who was obsessed
with shoplifting, as Mr. Morris appears to be, vvould certainly menti.on it to Mr.
2

In fact, the Defendants are.not arguing that theJury was instructed improper1y.
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Rexrode if he had actually seen something. His failure to say anything to Mr.
Rexrode that night is a clear indication that Mr. Morris never saw anything the
night of this incident. Thus, considering Mr. Rexrode's testimony in conjunction
with Mr. Morris', a jury could conclude that Mr. Morris never saw the Plaintiff take
any item, and that he was merely fabricating such a story after the fact to supply
the Defendants with probable cause.
Similarly, the jury could have determined that the Defendants' only other
witness supplying the probable cause - Ms. Shull - was likewise unreliable or
incredible. The record contains evidence that immediately after the incident the
Defendants told the Plaintiff and her father that they saw her stealing a pack of
Rolaids (TT pp. 42, 71). At the trial, however, Ms. Shull indicated that she had
seen the Plaintiff place a rectangular box measuring 6" X 4" X 2" down her shirt

(TT p. 155). Thus, the jury could conclude from Ms. Shull's inconsistent stories
that she in fact never saw the Plaintiff take anything, and was merely fabricating
this evidence to provide the probable cause needed to obt~in immunity under the
shoplifting statute.
Conversely, there is ample evidence in the record that supports a finding
that the Plaintiff in fact did not take, nor attempt to take, any item, and the
Defendants did not have probable cause to stop and search her. For example,
the Plaintiff unequivocably testified that she never took any item, nor did she
place an item down her shirt at any time (TT p. 40). In addition, all witnesses
who were involved in the search or who were in a position to see the search including the Defendants' witnesses- testified that when Ms. Shull searched the

7
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Plaintiff she did not find any item on her person (1T pp.40, 133, 162). Surely if
she had placed a 6"X4"X2" box down her shirt it YJOuld have been discovered
during Ms. Shull's search. Thus, contrary to the Defendants' assertion that all the
evidence supports a finding that the Defendants had probable cause to stop the
Plaintiff, in reality substantial evidence was presented from which a jury could
conclude that no such probable cause existed at the time of the search. Under
Hundley, the jury verdict must not be set aside.

B.

The record contains ample evidence that the Defendants
conducted the search in a willful, wanton or otherwise
unreasonable or excessive manner
Even if the jury did conclude from the evidence that the Defendant

had probable cause to stop and search the Plaintiff, the jury's verdict is proper if
the record contains evidence from which a jury could find that the search was
conducted in a "willful, wanton or otherwise unreasonable or excessive manner."
Jury v. Giant of Maryland, 254 Va. 235 (1997). Such evidence does exist in the
record of this case.
The Defendants' own witnesses offered substantial evidence from which a
jury could determine that the search was conducted in an unreasonable manner.
Specifically, it is uncontroverted that the stop and search was conducted by an
individual who was only employed by Super Fresh for five or six weeks (TT p.
154), who had no experience or training in confronting suspected shoplifters (TT
p. 154), and who, incredibly, was not even vvorking at the store at the time of' the
incident (1T p. 149).

8
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While such factors might be construed to constitute a "reasonable" search
under different circumstances (e.g., if no one else was available and the
suspected shoplifter were running out of the store at the time), in this case the
search could have been conducted in a much more reasonable manner - in a
manner that was not designed to humiliate and defame the Plaintiff in public.
Specifically, it is uncontroverted that there was no reason for an off-duty,
inexperienced employee to approach the Plaintiff when, in fact, Mr. Rexrode, was
available to conduct the search. The testimony offered by the Defendants'
witnesses demonstrates that Mr. Rexrode was the individual who typically
handled unusual circumstances, such as suspected shoplifting (TT pp. 122, 138139, 147). Furthermore, there was testimony offered that not only was Mr.
Rexrode in the store at the time of the incident, he was called as "security" to go
to the front of the store where he witnessed the event (TT pp. 138-139; 123-125).
Thus, the jury could have concluded that it was unreasonable for the search to
be conducted by an inexperienced, off-duty employee when the individual who
usually handled security matters was available to handle the situation.
Furthermore, the jury could have concluded that the search could have
been conducted with significantly less embarrassment and humiliation to the
Plaintiff. It is undisputed that the Defendants made no attempt to question and
search the Plaintiff in a private area, away from the view of the individuals in the
checkout line (TT pp. 38, 63). Instead, Ms. Shull merely approached the Plaintiff
as she stood in a checkout line, accused her of attempting to take something and
patted her down (TT pp. 132, 161-162). This evidence provides sufficient

9
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evidence from which a jury could conclude that the Defendants conducted the
search in a way that was willful, wanton or otherwise unreasonable or excessive,
thus negating any immunity the Defendants may have had from the shoplifting
statute. Under the standard set forth in Hundley, the verdict cannot be set aside.

Ill.

THE RECORD SUPPORTS A JURY VERDICT FOR PUNITIVE
DAMAGES IN THE AMOUNT OF $60,000
In urging that the punitive damages awarded by the jury be set aside, the

Defendants fail to take into account several principles set forth by the Virginia
Supreme Court. Somewhat surprisingly, the Defendants state in their
Memorandum that "[t]he plaintiff can direct the court's attention to only one case
which ostensibly supports the award of punitive damages herein." (Defendants'
Memorandum, p. 10). This statement is somewhat surprising in part because the
Defendants overlook several cases, including one relied upon by the judge in the
trial of this matter in ruling that the jury could consider the issue of punitive
damages.
Specifically, the Defendants fail to address the ruling by the Virginia
Supreme Court in Smith v. Litten, 256 Va. 573 (1998). In that case, the Court
said:
A summary of our opinions shows that if a torfeasor's tort was
intentional rather than negligent, i.e., deliberately committed with intent to
harm the victim; or, if a tortfeasor's negligent act or omission in violation of
the common law reflects malice, willful or wanton conduct, or a conscious
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disregard of the victim's common law rights;3 and if the evidence is
sufficient to support an award of compensatory damages, the victim's right
to punitive damages and the quantum thereof are jurv questions.
Litten at 579 [emphasis added]. Thus, although the Defendants assert in their
Memorandum that this Court should determine, as a matter of law, that the
Plaintiff is not entitled to punitive damages, the Virginia Supreme Court has
unambiguously stated otherwise. Furthermore, the Supreme Court said, it is up
to the jury to decide not only whether a Plaintiff is entitled to punitive damages,
but also the nquantum thereol n
While the Defendants dismiss Shaw v. Titan and the authority cited therein
(Foreign Mission Bd. v. Wade, 242 Va. 234 (1991) and Kamlar Corp. v. Haley,

224 Va. 699 (1983)) as some sort of anomaly, in fact, the Virginia Supreme Court
relied upon Shaw v. Titan in Litten. Thus, this line of cases cannot be dismissed
as easily as the Defendants suggest. In reality, these decisions are controlling
and offer little room for doubt in resolving this issue. In the present case, Litten
controls and the jury's award of punitive damages should be neither set aside or
reduced.

IV.

CONCLUSION
The controlling cases decided by the Virginia Supreme Court make clear

that the jury's verdict in the present case should not be disturbed in any way by

3

VVhile the Defendants argue that adual malice is the only basis on vdlich punitive damages may
be granted, it is clear under Virginia law that they are also appropriate W'lenever the defendant
acts wth a conscious disregard .of a plaintiffs rights. Such v.as the-situation in the present case
when the Defendants, wthout justification, took no steps to preserve the Plaintiffs rights by, for
example, asking that she go to a private area a'l'lay from other shoppers to be questioned and
searched.
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this Court. Not only are the verdicts supported by sufficient evidence, but the
decisions make it abundantly clear that these were questions properly decided by
the jury which received the proper instructions and deliberated on the issues.
Thus, the Plaintiff respectfully requests that the Court enter judgment based on
the verdict rendered by the jury.

Respectfully submitted,
RACQUEL RUFFIN,
THE PLAINTIFF
By Counsel

t~~JJUJo,
L
EBORAHs:S LEYJ

Attorney-at-Law
VSB#41868
1664 Empress Place
Charlottesville, VA 22911
(804) 978-4304
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true copy of the foregoing Plaintiff's
Opposition to Defendants' Motion to Set Aside Jury Verdict was sent via facsimile
this ( Ce~ay of June, 2000, to the following:
Temple W. Cabell, Esquire
Schaffer & Cabell, P.C.

(804) 648-5806
and was sent via U.S. mail, first class, postage prepaid, to the following:

Temple W. Cabell, Esq.
Schaffer & Cabell, P. C.
100 West Franklin Street, Suite 200
PO Box507
Richmond, VA 23218

1020ovcili

~~r

Deborah S. S~rTlly
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF ROCKINGHAM
RACQUEL RUFFIN

Plaintiff,

v.

Law No. CL99-11606

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS
and
ANGELA BREWER

Defendants.

DEFENDANTS' REPLY BRIEF TO THE PLAINTIFF'S BRIEF
IN OPPOSITION TO THE DEFENDANT'S MEMORANDUM OF LAW IN
SUPPORT OF ITS MOTION TO SET ASIDE TilE JURY'S VERDICT
COME NOW the defendants Super Fresh Food Markets of Virginia, Inc. (referred to herein

as "Super Fresh"), and Joyce Shears and Angela Brewer, by counsel, and in support of theirs Motion
to Set Aside the Jury's Verdict, state the following:
REPLY BRIEF
In her brief in opposition to the defendant's Memorandum of Law in support of its Motion
to Set Aside the Jury's Verdict, the plaintiff argues ( 1) that the defendant did not have probable cause
to search the plaintiff, and (2) that it conducted its search in an excessive manner.

~oth

counts are

without merit.
Addressing the first prong, the plaintiff once again obfuscates the issue pj~~d&b:~~f!Uff!ce

Rbcfang:,am County, va.
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credibility of Mr. Morris and Ms. Shull is inapposite. Even assuming arguendo that both fabricated
testimony, as the plaintiff incredulously pwports, the jury's verdict should nonetheless be set aside.
The probable cause inquiry turns on one undisputed fact: on the evening in question, Joyce
Pennington received word from two independent sources that the plaintiff placed something down
her shirt. While the plaintiff goes to magnanimous lengths to paint Mr. Morris and Ms. Shull as
conspirators, she cannot and did not challenge the aforementioned testimony of Ms. Pennington.
Because the receipt of said information armed Ms. Pennington with probable cause to suspect the
plaintiff of shoplifting and, a fortiori, probable cause to detain and search her, the jury's verdict must
be set aside.
Turning to the second prong, the plaintiff cannot credibly advance that the facts at issue
herein comport with or resemble those of Jury v. Giant of Maryland. Nor can she point to any
language contained in the applicable statute to buttress her assertion that this defendant conducted
its search unreasonably. Clearly then, fair play and substantial justice behest that the defendant's
motion be sustained.
I.

The defendant possessed probable cause to suspect the plaintiff of shoplifting and,
consequently, had adequate grounds for conducting the five-second search at issue.

The thrust of the plaintiff's argument concerns the determination of her guilt or innocence.
If that issue were before the court, the defendant would concede a jury issue. But her guilt or
innocence does not affect the analysis herein at all. To prevail on its motion, the defendant need only
show that it possessed probable cause to suspect the plaintiff of shoplifting. Hence, the defendant
need only point to some evidence in the record which supports a finding of probable cause. Such
evidence exists in the testimony of Joyce Pennington.

2

422

ll I

Ms. Pennington testified that both Ms. Shull and Mr. Morris approached her on the evening
in question, relating the plaintifrs alleged thievery. The plaintiff does not contest this fact.
Fantastically however, the plaintiff would apparently have this court find that probable cause is not
derived from the receipt of two first-hand accounts which involved the plaintiffs perceived
shoplifting. If eyewitness narratives do not countenance a finding of probable cause, then what
would? What greater evidence must a merchant have before it may act to protect its property without
fear of legal recourse.
Indeed, were probable cause in the criminal arena ascribed the import urged by the plaintiff,
America's jails would be empty. Law enforcement would never obtain probable cause to search or
arrest. Likewise, the 911 service would be rendered obsolete since the 911 dispatcher can employ
no calculus to determine whether or not the complainant is credible. Fortunately, criminal law
recognizes that an eyewitness account of criminal activity spawns probable cause to investigate. In
the same vein, had Ms. Shull and Mr. Morris imparted their concerns to a nearby police officer
instead of Ms. Pennington, the officer undoubtedly would have had probable cause to conduct the
"pat-down" in question. Given the intent of the statute, this court must likewise find that the
defendant possessed probable cause to search the plaintiff.
Virginia's General Assembly enacted Code Section 18.2-105 for the sole

purpos~

of

providing its merchants with a means to guard against the ubiquitous and cancerous practice of
shoplifting. Realizing that police cannot be omnipresent, the legislature essentially conferred police
authority directly to our merchants so as to limit shoplifting.• Effecting said intent, Virginia's
Seeking to redress the "multi-billion dollar epidemic of shoplifting and recognizing that
police cannot be omnipresent", the Virginia State legislature statutorily immunized merchants
who detain patrons so long as they had probable cause to believe the person shoplifted on their
1

3
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Supreme Court construes the statute liberally.2 Considering this dogma, the court must conclude that
probable cause exists where a merchant receives substantively conforming information from a longtime customer and an employee involving a patron's perceived shoplifting. To be sure, these
postulates generate even more force in this case where the two witnesses claimed to observe the
same happening from different vantage points. Accordingly, this court must find that the defendant
possessed probable cause to suspect the plaintiff of shoplifting, and ergo, justification for its action
in connection therewith. As .such, the defendant's motion should be sustained.
II.

Unquestionably, a merchant cannot be found to have exceeded its statutory authority
where it conducted a five-second pat-down in a nearly deserted grocery store.

The plaintiff posits that the defendant conducted its search of the plaintiff in an excessive
manner. In doing so, both at trial and in her brief, she predicates her entire argument singularly on
the fact that the defendant derogated from its own policies; she cannot adduce any statutory or
judicial authority which suggests that the pat-down at issue was conducted in an unlawful manner.
This explains her erroneous reliance on the fact that the defendant violated its own policies. In doing
so, the plaintiff yet again3 ignores the court's ruling that the defendant's policies are not germane to
this inquiry. Most audaciously, the plaintiff continues to point to the defendant's breach of its own
policies in her brief. In any event, this defendant remonstrates again, and rightly so, that its policies
are clearly inapposite to the pertinent analysis.

premises. F.B.C. Stores. Inc. v. Duncan, 214 Va. 246, 198 S.E.2d 595 (1973).
2

Brandau v. J.C. Penney Co., 646 F.2d 128 (4th Cir. 1981).

3

Despite the court's ruling on this matter, the plaintiff and her witnesses continued
testifying about the defendant's policies at trial. This testimony manifestly prejudiced the
defendant, as evidenced by the comments issued by jurors following the trial. Indeed, this
testimony alone might well constitute a ground for a new trial.
4
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The defendant admits that its search of the plaintiff was not ideal. However, a $70,000
verdict should vault only from an unlawful search and not one which is merely imperfect. Turning
to Virginia Code Section 18.2-105, the statute fails to clearly fix the scope of the privilege; it
provides only that said detention shall not exceed on hour.

Here, the defendant's search

encompassed a mere handful of seconds. Completing the syllogism, the defendant's search did not
patently violate the statute. Moreover, the defendant's exhaustive canvas of the case law unearthed
only one case, Jury v. Giant of Maryland, where the Virginia Supreme Court held that a merchant
exceeded the scope of the immunity conferred by Section 18.2-105. There, the court permitted the
plaintiff to pierce the shield of Section 18.2-1 05 only after she showed that the search and detention
were committed in "a willful, ·wanton or otherwise unreasonable or excessive manner".4 Here, the
plaintiff can make no such showing.
Ms. Shull conducted a brief pat-down of the plaintiff after she failed to respond to the
question, "can I search you?". Hence, the plaintiff experiences great difficulty even showing that
said search did not spring from consent. But even assuming arguendo that the plaintiff did not
consent to the search, her argument nonetheless fails. Certainly it cannot be said that Ms. Shull
conducted the search in a wanton manner given the illustrative facts in :!!:!!y. To avoid being
. redundant, this defendant \vill refrain from detailing the facts in :!!:!!y yet again. Suffice it to say, the
conduct in question here pales in comparison to that which was at issue in :!!:!!y. Indeed, the
egregious acts of the defendant in :!!:!!y rose to the level of police brutality. Conversely, in this case,
the pat-down in question is tantamount to the type of searches which are routinely conducted in
airports and courtroom thresholds.
4

Jury v. Giant ofMaryland, Inc., 254 Va. 235,491 S.E.2d 718, 720 (1997).
5
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Incredibly, the plaintiff claims that Ms. Shull's pat-down was conducted wantonly. Plainly
however, she could have expected to experience a similar search on her way to court for trial of this
action; bailiffs routinely conduct brief pat-downs of those entering courtrooms when they activate
the metal detectors erected outside. Does the plaintiff contend that the bailiffs are spurred to conduct
these searches via malicious grounds? Of course not. Nor was Ms. Shull's pat-down of the plaintiff
motivated by a pernicious aim. Rather, Ms. Shull acted solely to protect the property of her
employer, a merchant. Having probable cause to suspect her of shoplifting, the search was not only
legally permissible but warranted. Clearly, the Virginia legislature promulgated Section 18.2-105
to immunize merchants from precisely the type of liability which is threatened herein. Lucidly then,
the jury's verdict should be set aside.
WHEREFORE, the defendant respectfully requests that the court set aside the verdict of the
jury and enter judgment for the defendant as a matter of law. Alternatively, the defendant requests
that a new trial be granted and that the plaintiff and her witnesses be expressly admonished prior
thereto that they are not to refer to the defendant's policies. Finally, if the court is not inclined to
order either of these remedies, the defendant requests that it order a remitittur.

6
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SUPER FRESH FOOD MARKETS OF
VIRGINIA, Inc., and JOYCE
SHEARS, and ANGELA BREWER
By Counsel

Temple W. Cabell, Esq e
D. Hayden Fisher, Esqu e
SCHAFFER & CABELL, P.C.
The Chesterman Place
100 West Franklin Street, Suite 200
Post Office Box 507
Richmond, Virginia 23218
(804) 648-0064

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was mailed via U.S.
Mail, postage prepaid, this 191h day of June, 2000, to the counsel of reco~rth belo .

G.

D. Hayden Fisher, Esq.

Deborah S. Samley, Esquire
1762 Timberwood Boulevard #264
Charlottesville, Virginia 22911
Counsel for ·the Plaintiff
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VIRGINIA: IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY
RACQUEL RUFFIN,
Plaintiff

v.

At Law No: CL99-11606

SUPER FRESH FOOD MARKETS
OF VIRGINIA,
Defendant
and
ANGELA BREWER,
Defendant

OPINION AND ORDER
This case is before this court on Plaintiff's motion for remittitur. The facts of this
case are quite simple. On March 8, 1998, the Plaintiff, Racquet Ruffin a local college
student finishing her final year of school in this area, entered the Superfresh Grocery
Store on Carlton Avenue in Harrisonburg wearing baggy sweatpants, a hat and a large
coat. As she wandered around the store, apparently searching for various items, Plaintiff
had neither a shopping cart nor a shopping basket, instead she elected to carry the items
in her hands and wedged between her arm and the side of her body. As Plaintiff was
shopping, Defendant, Angela Brewer, an off-duty Superfresh cashier claims to have
witnessed Plaintiff conceal an item under her shirt. Upon witnessing this, Brewer
approached the on-duty store manager, Defendant, Joyce Shears and told her what she
had seen. Shears told Brewer to follow Plaintiff and stop her to see if she had, in fact,
concealed something under her clothes. Brewer subsequently approached Plaintiff as she
stood in line at the checkout and asked her if she could search her. Plaintiff neither gave
consent nor refused, so Brewer conducted a "pat down" of Plaintiff's clothing, feeling her

428

"thighs, abdomen and back." Finding nothing, Brewer mumbled "sorry" and walked
away from Plaintiff. Plaintiff then put her items down and ran out of the store. Shortly
after this incident, Ruffin, who was not originally from this area, and only lived here to
attend college, graduated from school and moved out of the area to take a teaching job in
another part of the state.
Plaintiff has filed a motion for judgment ~lleging assault and battery and slander
on the part of the three defendants. Plaintiff claims that the act of searching her
constituted assault and battery and the statements made during this search and made
subsequently to her father constitute slander. The claims against Defendant Shears were
both dismissed after a motion to strike and the case was sent to the jury on the claims
against Super Fresh and Brewer. After deliberations, the jury found in favor of Plaintiff
and awarded $10,000 compensatory damages· against Brewer and Super Fresh and
$60,000 punitive damages against only Super Fresh. The issue now before this court is
whether to remit a portion of the damages.
Virginia Code §8.01-383, along with §8.01-383.1 allows for a court to require a
plaintiff to remit a portion of the award or to submit to a new trial. See LaVay Corp. v.
Dominion Fed. Sav. & Loan Ass'n, 645 F. Supp. 612 (E.D. Va. 1986), modified on other
grounds, 830 F.2d· 522 (4th Cir. 1987), cert. denied, 484 U.S. 1065, 108 S. Ct. 1027, 98
L. Ed. 2d 991 (1988). When making such a determination, the trial court should look to
the principles set forth in Smithey v Refining Co., 203 Va. 142, 146 (1961). Specifically,
... if it appears that the verdict is so excessive as to shock the conscience
of the court and to create the impression that the jury has been influenced
by passion, corruption or prejudice, or has misconceived or misunderstood
the facts or the law, or if the award is so out of proportion to the injuries
suffered to suggest that it is not the product of a fair and impartial decision,
then it becomes the plain duty of the judge, acting within his legal authority,

2
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to correct the injustice.
/d.

In 1996 the Supreme Court reversed a trial court's remittitur of damages in a
defamation case. See Poulston v Rock, 251 Va. 254 (1996). Poulston involved an
allegation of defamation that arose out of Defendant, Rock, allegedly telling Poulston's
co-workers and various strangers that Poulston was a "liar and a thief." ld at 257. The
jury found for the Plaintiff and awarded him compensatory damages of $10,000 and
punitive damages of$25,000; Rock moved to set aside the verdict, arguing that the
damages were excessive. The trial court agreed and determined that the award was
excessive; it reduced the compensatory damages to $1000 and the punitive damages to
$2,500. /d.
The Supreme Court found that the trial court erred in remitting the damages. In
its opinion, the Court stated that although the trial court acknowledged that the statements
made by the Defendant were defamatory per se and that, under those circumstances, the
plaintiff does not have to prove damages (they are presumed), the trial court still based its
entire explanation of remittitur on the absence of any evidence showing actual injury or
damage. Id at 260-61. The Court also noted that the trial court ignored the "longstanding
principle that, even in the absence of any evidence of pecuniary loss, the damages which
the injured party is entitled to recover may be substantial." /d. at 261. Moreover, the
Court stated that the evidence showed that the Plaintiff had an "untarnished" reputation
before this incident. Citing previous cases, the Court stated that a plaintiff with an
"untarnished reputation" is entitled to more damages when subjected to defamatory
statements than one whose reputation is "little hurt" by the statements. /d. (citing Stubbs

3
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v. Cowden, 179 Va. 190, 200, 18 S.E.2d 275, 280 (1942); Weatherford v. Birchett, 158
Va. 741, 747, 164 S.E. 535, 537 (1932)). Finding that the trial court erred in reducing the
compensatory damages, the court concluded that
"the amount chosen by the trial court. . . is a nominal or trivial
amount. Such an amount is inconsistent with the right to recover
substantial damages which we have said attaches to injuries suffered
from statements which are defamatory per se, Slaughter v. Valleydale
Packers, Inc., 198 Va. at 347, 94 S.E.2d at 266, and the damages available
to one enjoying a good reputation, e.g., Stubbs, 179 Va. at 200, 18 S.E.2d
at 280.
Jd. at 262.

Similar to the Poulston case, in the case at hand, damages are presumed because
the defamation is per se. Also similar to the Poulston case, the amount of the
compensatory damages awarded is $10,000 the amount that the Poulston Court stated
was not unreasonable. Moreover, the Plaintiff presented sufficient evidence to prove that
her reputation before this incident was untarnished, as such, according to the Supreme
Court, she is entitled to more damages than one whose reputation is "little hurt" by the
statements. In light of the foregoing authority, and evidence submitted during the trial,
this Court finds that the award of $10,000 compensatory damages is not unreasonable and
therefore will enter judgment consistent with that given by the jury.
Turning now to the $60,000 award of punitive damages, it would appear that this
award is not unreasonable either. Punitive damages, unlike compensatory damages are
intended to "punish" the defendant, and not to co!Dpensate the Plaintiff for injuries. !d. at
263. In fact, the Poulston Court stated that review of punitive damages includes
"consideration of reasonableness between the damages sustained and the amount of the
award and the measurement of punishments required, whether the award will amount to a

4
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double recovery, the proportionality between the compensatory and punitive damages
and the ability of the defendant to pay. " Jd. (citations om~tted). In the case at hand, the
only defendant against whom punitive damages were awarded is a large corporation. The
jury could find that for an award to have any impact on such a defendant, it is necessary
for it to be substantial. Noting that punitive damages can be awarded in defamation per se
cases even in the absence of any award of compensatory damages, the Poulston court
found that the $25,000 punitive damages awarded against an individual were not
unreasonable. ld. As such, in the case at hand, this Court finds that the $60,000 punitive
damages award against the Super Fresh corporation is not excessive and was such, this
Court do.es hereby enter judgment consistent with that returned by the jury.
The clerk of the court is ordered to send certified copies of this opinion and order
to Deborah S. Samley, Esq., 1762 Timberwood Boulevard, #264 Charlottesville, Va.
2291 I, Counsel for Plaintiff and Temple W. Cabell, Esq, 100 West Franklin Street, Suite
200, P.O. Box 507, Richmond, Va. 23218, Counsel for Defendants.

Dated:

AUG 2 3 2000

••
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VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY
Plaintiff,

RACQUEL RUFFIN,
v.

Case No.: CL 99-11606

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS,
and
ANGELA BREWER,

Filed in the Clerk·~ r
Rockingham Cc .
AUG 31 2000

~
Deli::ndants.
O~~k:
-.·

.

-

..

'

MOTION TO RECONSIDER
COME NOW the defendants, Super Fresh Food Markets of Virginia, Inc. and Joyce
Shears, by counsel, moving this Court to reconsider its opinion issued on August 23, 2000 and to
hear argument from counsel on October II, 2000, as previously scheduled; in support thereof,
these defendants state the following:
1.

··-- ··1

The court, sua sponte, issued an opinion and Order on August 23, 2000 granting
the plaintiff judgment against the defendants in the amount of$70,000. However,
the learned judge's opinion addressed only the issue of the remitittur. Although
these defendants alternatively requested a remitittur in the event that their Motion
to Set Aside the Verdict was denied, the defendants' cardinal contention was and
is that the verdict should be set aside as being contrary to the law and the
evidence. The defendants would like the opportunity to present oral argument on
their Motion to Set Aside the Verdict. Argument on said Motion had been
previously slated to take place on October 11,2000. If the court is not inclined to
grant this Motion, then the defendants respectfully request that the court enter an
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Order overruling the defendants' Motion to Set Aside the Verdict, noting the
defendants' exception thereto, preserving the record so that an appeal may be
initiated.
2.

The defendants further request that the court enter an Order retaining jurisdiction
of this action until the matter addressed int his motion may be resolved. A copy
of a sketch Order reflecting such was forwarded to counsel for the plaintiff on
August 28, 2000.

WHEREFORE, the defendants respectfully request that this court reconsider its ruling.
Alternatively, the court respectfully requests that the court enter an Order overruling the
defendants' Motion to Set Aside the Verdict.

SUPER FRESH FOOD MARKETS OF VIRGINIA,
ANGELA BREWER
INC., JOYCE SHEARS, and

~~_,.B-.....y

C

7:J

Temple W. Cabell, Esquire
D. Hayden Fisher, Esquire
SCHAFFER & CABELL, .C.
100 West Franklin Street, Suite 200
P.O. Box 507
Richmond, Virginia 23218-0507
(804) 648-0064
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Motion to Reconsider

-\'-r-

was mailed via U.S. Mail, postage prepaid, thi~ day of August, 2000, to the counsel of
record set forth below.

D. Hayden Fisher, Esq.

Deborah S. Samley, Esquire
1664 Empress Place
Charlottesville, Virginia 22911
Counsel for the Plaintiff
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Deborah

S~mle~

(804)9?8-4304

VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHM1 COUNTY

RACQUEL RUFFIN
Plaintiff
vs

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC
Defendant
and

JOYCE SHEARS
Defendant

and
ANGELA BREWER
Defendant

)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
}

CASE NO: CL99-11608

PLAINTIFF'S OPPOSITION TO DEFENDANTS'
MOTION TO RECONSIDER TiiE JUDGMENT

COMES NOW the Plaintiff, Racquel Ruffin Shrtwes (hereinafter, the

Plaintiff). and files this Opposition to the Defendants' Motion to Reconsider the
Judgment entered by the Court and states as follows:
On August 23, 2000, this Court issued a well-reasoned Opinion and Order
entering judgment in this case consistent vlith the verdid re~dered by the jury.
The Court's refusal to reconsider the verdict in light of the Defendants• objections

thereto is amply supported by both the law and the facts of this matt.ar, and, thus,
should be allov.red to stand.
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p.2

Sep 11 00 01:06p

Deborah

Semle~

(804)978-4304

CfJehorah 0. Oamley
9/iiomey tJI iJtJrD
1664 EMPRESS PLACE:
CHARLOTTESVILLE, VA 22911
(804) 978-4304

'~·
(804)978-4304
tf.,J..
dsamley@sprynet.com

~"'-·
Virginia
District of Columbia
Maryland

September 11, 2000
VIA FACSIMILE: (540) 564-3120

Ms. Wanda Spangler
Assistant to Judge John J. McGrath, Jr.
Rockingham County Circuit Court

Harrisonburg, VA 22801
Re: RUffin v. Super Fresh, et. al., case Number 98-7832

Dear Ms. Spangler:
This will confirm our phone conversation from this morning. I will be
calling the Court tomorrow morning at 9:00 a.m. to participate in a hearing on the
Defendants' Motion to Reconsider in the above-captioned matter. I will be calling
(540) 564-3189.
Your cooperation in this is greaUy appreciated.

Sincerely,

., .~

~)~
'

I.

j

Deborah S. Samley

cc: Temple Cabell, Esq.,
via facsimile
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Sep ll 00 Ol:OGp

Debor-~h

Semle~

(804)978-4304

p.3

Respeotfully submitted,
RACQUEL RUFFIN.
THE PLAINTIFF
By Counsel

~Jkn.e
DEB0RAHs:
LEY
9.J.{
Attorney-at-Law

·

VSB#41868
1664 Empress Place
Charlottesville, VA 22911
(804) 978-4304
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing Plaintiffs
Opposition to Defendants' Motion to Set Aside Jury Verdict was sent via facsimile
this t ltv'day of September, 2000. to the following:
Temple W. Cabell, Esquire
Schaffer & Cabell, P.C.
(804) 648-5806

2
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VIRGINIA:

IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY
RACQUEL RUFFIN,

v.

Plaintiff,

Case No.: CL 99-11606

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS,
and
ANGELA BREWER,

Defendants.

ORDER
CAME THIS DAY the parties, by counsel, requesting that the court retain jurisdiction
over this action until such time as the defendants' Motion to Reconsider may be heard. Good
cause being shown, it is hereby

ORDERED that this court shall retain jurisdiction over this action until such time as this
court may consider and rule on the defendants' Motion to Reconsider.

:
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~YA~ov
I

I

I Ask For This:

Temple W. Cabell, Esquire
D. Hayden Fisher, Esquire
SCHAFFER & CABELL, P .
100 West Franklin Street, Suite 200
P.O. Box 507
Richmond, Virginia 23218-0507
(804) 648-0064

Deborah S. Samley, Esqurre
1664 Empress Place
Charlottesville, Virginia 22911
Counsel for the Plaintiff

440

VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY
RACQUEL RUFFIN,
v.

Plaintiff,
Case No.: CL 99-11606

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS,
and
ANGELA BREWER,

Defendants.

NOTICE OF APPEAL

COMES NOW the defendant, Super Fresh Food Markets of Virginia and Angela Brewer,
by counsel, and hereby notices an appeal from the final judgment entered by this Court in ~s
action. These defendants further certify that the trial transcript of this action has been filed with
the Court.
SUPER FRESH FOOD MARKETS OF VIRGINIA,
INC., JOYCE SHEARS, and ANGELA BREWER

D.

Temple W. Cabell, Esquiv
D. Hayden Fisher, Esquire
SCHAFFER & CABELL, P.C.
100 West Franklin Street, Suite 200
P.O. Box 507
Richmond, Virginia 23218-0507
(804) 648-0064

lfll1"11a Clarlts Office
liP a•pm County, va
NOV 16 2000

~....9"'1\>

.
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CERTIFICATE OF SERVICE·
I HEREBY CERTIFY that a true and correct copy of the foregoing Notice of Appeal was
o"\v--

mailed via U.S. Mail, postage prepaid, this\ D

day of October, 2000, to the counsel of

record set forth below.

D. Hayden Fisher, Esq.

Deborah S. Samley, Esquire
1664 Empress Place
Charlottesville, Virginia 22911
Counsel for the Plaintiff
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VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY
Plaintiff,

RACQUEL RUFFIN,

Case No.: CL 99-11606

v.
SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS,
and
ANGELA BREWER,

Defendants.

NOTICE OF PRESENTMENT
Please take notice that on March 7, 2000, at 9:00 a.m., the defendant will present a Final
Order (attached) to the Court for endorsement. You are invited to attend.

SUPER FRESH FOOD MARKETS OF VIRGINIA,
INC., JOYCE SHEARS, and ANGELA BREWER
By Counsel

0
Temple W. Cabell, Esquire
D. Hayden Fisher, Esquire
SCHAFFER & CABELL, P .C.
100 West Franklin Street, Suite 200
P.O. Box 507
Richmond, Virginia 23218-0507
(804) 648-0064

Rled in the Cle~ Dfr!co
Rockingham County, va.
.F.EB 2 0 2001

~

................. Deputy Clerk
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Praecipe was mailed
.ll.,.\r

via U.S. Mail, postage prepaid, this \ ~
forth below.

day of February, 2001, to the counsel of record set

.,
"'ClhB
Es~.
\_).

.

D. Hayden Fisher,

Deborah S. Samley, Esquire
1664 Empress Place
Charlottesville, Virginia 22911
Counsel for the Plaintiff
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VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY
RACQUEL RUFFIN,

v.

Plaintiff,
Case No.: CL 99-11606

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS,
and
A!'lGELA BREweR,

Defendants.

FINAL ORDER

CAME THE PARTIES on April 21, 2000, to present their respective cases to a jury
comprised of the citizens of Rockingham County. Following the conclusion of the plaintiffs
case-in-chief, the defendant moved to strike the plaintiffs case; the court denied said motion.
The defendant renewed its motion after the presentation of all evidence, said motion was
likewise denied. After deliberating, the jury returned a verdict against the defendants, awarding
$10,000 in compensatory damages and $60,000 in punitive damages. The defendants moved the
court to set aside the verdict as being contrary to the law and evidence; alternatively, the
defendants moved the court to order a remitittur. The court ordered each party to submit briefs,
which each did.
By Order dated August 23,2000, the court overruled the defendant's request for a
remitittur, ordering that the verdict be entered. Pursuant to the defendant's Motion to
Reconsider, the court retained jurisdiction by another Order, within twenty-one days of issuing its
initial Final Order, thus granting the defendants the opportunity to present oral argument on the
issue. By letter dated October 20, 2000, which is attached hereto as Exhibit I and incorporated
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by reference, the court overruled the defendants' Motion to Set Aside the Verdict for the reasons
contained therein. Accordingly, it is hereby
ORDERED that the jury's verdict, totaling $70,000, shall be entered and the defendants'
exception thereto noted. The clerk is directed to issue a certified copy of this letter to all counsel
of record.

ENTER:

I

I

JUDGE JOHN J. McGRATH, Jr.
I Ask For This:

Deborah S. Samley, Esquire
1664 Empress Place
Charlottesville, Virginia 22911
Counsel for the Plaintiff

Seen and Objected:

~.
Temple W. Cabe , qurre
D. Hayden Fisher, Es uire
SCHAFFER & CABELL, P.C.
100 West Franklin Street, Suite 200
P.O. Box 507
Richmond, Virginia 23218-0507
(804) 648-0064
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COMMONWEALTH OF VJR.GINIA
r·om"ER R. GRAVES.JR., JuDGE
JOHN J. McGRATH, JR., JUDGE

C!Rc:utT CouRTS 0,

C&.ARKE. FREDERICK. PAGE,

RoociNGHAM CouHn ORCUtT CouRT

Roac1NGHAW, SHENANOOAH

CcURntOUSE 2ND FLOOR

AND WARReN CouNna:s

VA 22801
C540) 564·3122

HARRISONBURG,

AHO

c.,.., 01'

TWENTY-SIXTH JUDICIAL CIRCUIT

October 20, 2000
Temple W. Cabell, Esquire
Schaffer & Cabell, P. C.
The Chesterman Place
100 \Vest Fra.''lklin ~treet, Suite 200
Post Office Box 507
Richmond, Virginia 23218
Deborah S. Samley, Esquire
1762 Timberwod Boulevard
#264

Charlottesville, Virginia 22911
RE: Racguel Ruffin v. Super Fresh Food Markets of Virginia and Angela Brewer

At Law No: CL99-11606

Dear Counsel:
The Court has reviewed the pleadings, trial transcript, jury instructions, and the
memoranda relating to Defendant's Motion to Set Aside the Verdict. Defendant's
Motion to Reconsider is denied.
Ms. Samley is requested to prepare an Order in accordance with this letter opinion
and present it to Mr. Cabell for endorsetnent and objection.

John J. McGrath, Jr.
Judge
JJM,jr/clm
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WINCHESTER

VIRGINIA:

IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY
RACQUEL RUFFIN
Plaintiff

vs
SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC
Defendant
and
JOYCE SHEARS
Defendant
and

ANGELA BREWER
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO: CL99-11606

NOTICE OF PRESENTMENT OF Pl.AINTIFPS PROPOSED FINAL ORDER

Please take notice that on March 7, 2000, at 9:00 a.m., the time currently set for the
Defendant's present c:l its proposed Order, the Plaintiff will present its proposed Final Order (attached

hereto) for endorsement The Defendants are invited to attend.

RACQUEL RUFFIN
By Counsel

fled rn the CfeJts Ofnr:o
RoetJngham County. Vet

~
....---D&IBrCfmt
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~ERTIFICATE

OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing Plaintiffs Objection to
Defendants' Proposed Jury Instructions and Request for Sanctions was sent via overnight mail this )Jt.al
day of March, 2000, to the following:
Temple W. Cabell, Esquire
Schaffer & Cabell, P.C.
Chesterman Place
100 West Franklin Street, Suite 200
Richmond, VA 23220
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VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY
RACQUEL RUFFIN
Plaintiff
vs
SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC
Defendant
and
JOYCE SHEARS
Defendant
and
ANGELA BREWER
Defendant

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO: CL99-11606

FINDINGS OF FACT AND
FINAL ORDER
THIS CASE, having been tried before a jury on April21, 2000, and a
verdict having been rendered by the jury in favor of the Plaintiff and against the
Defendants Super Fresh Food Markets of Virginia, Inc., and Angela Brewer in the
amount of $1 0,000 in compensatory damages and $60,000 in punitive damages,
and the Defendants having filed a Motion to Set Aside the Verdict, this Court
finds the following:
1. The Plaintiff filed suit against the Defendants for compensatory and
punitive damages in connection with an incident that occurred while the Plaintiff
was shopping in the Defendant's grocery store in March 1998. The evidence
presented at trial shovved that the Defendants stopped the Plaintiff while she
stood in the check-out line of the store, accused her of shoplifting, and, without
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having first received the Plaintiff's consent, patted down her person to search for
an item or items.
2. The Defendants argued in pretrial motions, during trial, and in their
Motion to Set Aside the Verdict that they are immune from such a civil action by
virtue of Section 18.2-105 of the Virginia Code, 1950, as amended. The Plaintiff
argued in opposition to pretrial motions, at trial, and in opposition to the Motion to
Set Aside the Verdict, that the Defendants lost the immunity provided by that
statute in one of t\No ways: (1) the Defendants lacked the probable cause to stop
the Plaintiff pursuant to Section 18.2-105 of the Virginia Code, or (2) the
Defendants conducted the stop and search in a way that was "willful, wanton or
otherwise unreasonable or excessive...." Jury v. Giant of Marvland, 254 Va.

235 (1997).
3. Upon hearing all the evidence, and being properly instructed in, inter

alia, the Section 18.2-105 immunity, probable cause and willful, wanton, and
unreasonable or excessive manner, the jury held that the Plaintiff was entitled to
compensatory damages of $10,000 and punitive damages of $60,000. From this
it can be inferred that the jury found either or both that the Defendants lacked
probable cause to stop and search the Plaintiff, or conducted the search in such
a vvillful, wanton, unreasonable or excessive manner, such that the Defendants
\Nere not afforded the immunity provided by Section 18.2-105.
4. This Court entered an Order dated August 23, 2000, holding that those
parts of the verdict \Nere not excess or unreasonable.

.-
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5. The Defendants filed this Motion to Set Aside the Verdict as being
inconsistent with the Section 18.2-105 immunity. After hearing oral argument on
this Motion on October 11, 2000, this Court hereby finds that there was sufficient
evidence pre.sent~ at trial from which the jury could have found that the
Defendants were not entitled to the immunity provided by Section 18.2-105 either
because (a) they lacked probable cause to stop and search the Plaintiff, and/or
(b) they conducted the stop and search in a way that was willful, wanton,
unreasonable or excessive. Under Virginia law, a jury's verdict must be given
considerable weight and should not be set aside lightly. Hundley v. Osborne,

256 Va. 173 (1998). Thus, having found that the jury's verdict is supported by
ample evidence in the record, this Court
HEREBY ORDERS:
1.

The Defendants' Motion to Set Aside the Verdict is hereby denied;

2.

This Court's Order of August 23, 2000, denying the Defendants'

Motion to Reduce the Verdicts as being excessive, is reaffirmed; and
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3.

Judgment is entered consistent with the verdict rendered by the

jury, namely, in favor of the Plaintiff and against the Defendants Super Fresh
Food Markets of Virginia, Inc., and Angela Brewer, in the amount of $10,000 in
compensatory damages and $60,000 in punitive damages. Interest shall
continue to accrue on such judgment at the rate specified by Section 6.1-330.54

of the Code of Virginia, 1950, as amended, from the date of the verdict, April 21,

2000.
DATED:

ENTERED:-------John J. McGrath, Jr.
Judge
I ASK FOR THIS:

Deborah S. Samley
Attorney-at-Law
VSB#41868

1664 Empress Place
Charlottesville. VA 22911
(804) 978-4304

SEEN WITH EXCEPTIONS:

Temple W. Cabell
Attomey-at-Law
Schaffer & Cabell, P.C.

P.O. Box507
Richmond, VA 23204-0507
(804) 648-0064
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SUPREME COURT OF VIRGINIA
DAVID B. BEACH. CLERK
SUPREME.
I 00

COURT

BUILDING

NORTH 9iH S"mEET, 5lH FLOOR

PA1'RICIA H. KRUEGER

RICHMOND, VIRGINIA 2321 g

CHIEF DEPUTY CLERK

<804> 780·225 I V I TOO
FAX: <B04> 786·6249

March 13, 2001

Hon. L. Wayne Harper
Clerk, Circuit Court of
Rockingham County
Court Square
Harrisonburg, Virginia 22801
Dear Mr. Harper:
Because no petition for appeal has been filed and the time allowed by law within
which to do so has expired, I am returning herewith the record in the case of Racquet Ruffm
v. Super Fresh Food Markets of Virginia. Inc .. et al., Circuit Court No. CL99-11606.
Sincerely yours,
David B. Beach, Clerk
By:
Ebby Edwards
Appeals Coordinator
Enclosures
cc:

Temple W. Cabell, Esq.
Deborah S. Samley, Esq.

Red in the Cieri<$ Office

Rockingham County, Va.
MAR 14 2001
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VIRGINIA:
IN THE CIRCUIT COURT FOR ROCKINGHAM COUNTY
RACQUEL RUFFIN,
v.

Plaintiff,
Case No.: CL 99-11606

SUPER FRESH FOOD MARKETS
OF VIRGINIA, INC.,
and
JOYCE SHEARS,
and
A~NGEL .4.. BRE\VER,

Defendants.
FINAL ORDER

CAME THE PARTIES on April21, 2000, to present their respective cases to a jury
comprised of the citizens of Rockingham County. Following the conclusion of the plaintiffs
case-in-chief, the defendant moved to strike the plaintiffs case; the court denied said motion.
The defendant renewed its motion after the presentation of all evidence, said motion was
likewise denied. After deliberating, the jury returned a verdict against the defendants, awarding
$1 0,000 in compensatory damages and $60,000 in punitive damages. The defendants moved the
court to set aside the verdict as being contrary to the law and evidence; alternatively, the
defendants moved the court to order a remitittur. The court ordered each party to submit briefs,
which each did.
By Order dated August 23,2000, the court overruled the defendant's request for a
remitittur, ordering that the verdict be entered. Pursuant to the defendant's Motion to
Reconsider, the court retained jurisdiction by another Order, within twenty-one days of issuing its
initial Final Order, thus granting the defendants the opportunity to present oral argument on the
issue. By letter dated October 20, 2000, which is attached hereto as Exhibit I and incorporated
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by reference, the court overruled the defendants' Motion to Set Aside the Verdict for the reasons
contained therein. Accordingly, it is hereby

..o 1 'L" l~

ORDERED that the jury's verdict, totaling $70,000, shall be entered and the defendants'
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exception thereto noted. Interest shall accrue from the date of the jury's verdict, over the
defendant's objection. The clerk is directed to issue a certified copy of this letter to all counsel of
record.

ENTER:

eborah S. Saml y,
1664 Empress Place
Charlottesville, Virginia 22911
Counsel for the Plaintiff

Temple W. Cabell, Esquire
D. Hayden Fisher, Esquire
SCHA.FFER & CABELL, P.C.
100 West Franklin Street, Suite 200
P.O. Box 507
Richmond, Virginia 23218-0507
(804) 648-0064
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing Notice of Appeal was
mailed via U.S. Mail, postage prepaid, this \ --==t'day of April, 2001, to the counsel of record
set forth below.

Deborah S. Samley, Esquire
1664 Empress Place
Charlottesville, Virginia 22911
Counsel for the Plaintiff

\

''---
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ASSIGNMENTS OF ERROR
1.

The trial cow1 erred in failing to set aside the jury's verdict as being contrary the law
and evidence and entering judgment for the defendants when the evidence
unequivocally demonstrated that the defendants' conduct did not exceed the purview
of immunity conferred via Virginia Code Section 18.2-105.

2.

The trial cow1 erred in failing to set aside the jury's punitive damages award where
the plaintiff failed to show that the defendants acted maliciously; alternatively, the
trial cow1 in failing to order a remitittur.
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