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W. R. WALKER AND W. C. WALKER
v.

W. C. HENDERSON
Record 489

FBOM THE CIRCUIT COURT OF THE COUNTY OF CAMPBELL.

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the infor
mation of counsel.
H. STEWART JONES, Clerk.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

W. ·R. WALl{ER AND W. C. WALKER

v.

-·~---·.

~·-

W. C. HENDERSON.

·;e;.L

To the H onoraule Judges of the Supt·eme Court of Appeals
of Virginia.:
Your petitioners, \V. R-. \iValker and W. C. Walker, respectfully represent that they are aggrieved by a decree entered by
the Circuit Court of Campbell County, Virginia, against them
in a suit in chancery therein depending wherein W. C. Henderson was plaintiff and W. R. Vvall\:er 'vas defendant. The
decree complained of was entered at the May term, 1927.
A transcript of the record is herewith presented from
which it will appear that W. C. Henderson instituted a suit
against \V. R. \Valker (Record, pages 1-4). This bill charges
that, on the lOth of June, 1926, W. R. Walker and W. C.
lienderson entered· into a contract whereby W. R. Walker
agreed to sell and convey to the said W. C. Henderson a tract
of land containing 65 acres in Seneca .Magisterial District,
Campbell County, Virginia. The agreement, which W. R.
Walker signed as set up by the bill, is in these words, to-wit:
"Received of Walter C. lienderson $5.00, part payment on
farm a.t Holt Crossing which I am to take 16lj2 shares of
Barksdale-Foster Hard,vare stock valued at $103.00 per
share. ·6-10, 1926, W. R. Walker." The bill described the land
referred to in the receipt as follows:
"That certain tract or parcel of land containing 65 acres,
more or less, being all of the land now owned by the said Whitlo'v R. Wallwr conveyed from Nannie W. Suddith and others
lJy deed dated March 26th, 1918, and recorded in the Clerk's
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Office of Campbell County, Virginia, in Deed Book 111, page
560. The tract therein conveyed to the said Whitlow R.
Walker contained 126.1 acres, more or less.''
It is further stated in said bill that W. C. Ifenderson had
carried the stock to V\'. R.. \Y alker and had offered to deliver
the same upon a deed being made conveying· the land, which
\V. R. Walker refused and would not make deed. The bill
contained a further statement that there was a deed of trust
for five hundred dollars against the place at the time Henderson claims to have entered into the contract with "\V. R.
Walker; also that W. R.. Walker had deeded the land, along·
with other land to \V. C. Walker on the 29th of .June, 1926,
and was of record in the Clerk's Office of Campbell County,
Virginia. It is charged in the bill that this deed is void
because a suit had been instituted and Us 11enclens had been
admitted to record. The hill asked for specific performance
upon the foregoing stateme11ts. Vv. R. Walker in his a11s\ver
denied the whole of the allegations of the hill. (Record, page
5.) In this answer W. R. vValker stated: "That it is untrue,
as stated in the bill, that he entered into a contract on the 10th
of ,June, 1926, or at any other time, to convey the complainant the tract of land as set out in complainant's bill; that at
the time mentioned in the bill of your respondent selling the
said property to complainant your respondent 'vas then heavily in debt, and he had agTeed to sell all of his property to his
h:rother, W. C. Walker, to enable him, respondent, to pay
off his indebtedness. The equity that respondent had in the
property mentioned in the bill was sold to his brother at that
time hut the deed had not been actually executed, but was
later on executed and his brother took over said property,
subject to the deed of trust that was then on the property,
'vhich deed of trust is still on the property tl1e complainant
claims to have entered into contract with respondent for the
purchase." The ans,ver of the petitioner, vV. R.. Walker, to
said bill further set up the fact of being overreached by the
complainant in that complainant said the stock of the Bnrksdale-Fostet· Hardware Company was worth $103.00 per
share, when in fac.t the stock had been purchased at $33.33 1/3
per share by complainant. This fact 'vas not known by the
petitioner, W. R. Walker, and he was sick at the time the complainant ealled at his house and paid him the five dollars.

W. C. Henderson (Record, page 9), in his deposition, testified as follows:
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''Did you have a contract ·with Mr. vVhitlow R. Walker,
the defendant, with reference to an exchange of shares of
stock in the Barksdale-Forster Hardware Company, a corporation in the town of Brookneal, for a farm f
A. I did.
Q. Please explain the circumstances that lead up to the
making of this contract.
.A.. Mr. vValker and myself have been trying to get together
on this farm for a year or more. I have tried to buy it, and he
has been trying to sell, but 've could not get together on account of the price. But one day last Spring, 1\{r. Walker and
myself were going to Lynchburg, and we passed along by this
farm and Mr. Walker approached me again, saying ''let me
sell you this farm". And I told 1\{r. "\Valker I 'vould buy "fl.
if he would make the price right. Then I t<;>ld him I 'vould
trade him some Barksdale-Foster Ha.rd,vare stock for it, and
l1e said. ''I don't know whether I l1ave a right to sell the farm
or not, but ·we will g-o to Lynchburg to-day and will find out".
So we went to Lynchburg and I went in to see 1\{r. T. G. Hobbs
and asked 1\tir. Hobbs did 1\{r. Walker have a right to sell this
place, being as he w·as going to make an assignment of his
business down there, and lVIr. Hobbs said he had a right to sell
the farm as much as anything, and told me to go ahead and
buy it if I wanted to. So we came back on home and we got
down to Gladys and stopped and g·ot a coco-cola, then got in
the car and started for home. and I don't know whether it was
1\fr. Walker or myself that started to talk about it first, any
'vay, he asked Die what I would give him for it, and I offered
him 15 shares of Barksdale-Foster Hardware stock, and he
said he ~vould take 18. We figured up what that 'vould be
per acre, and I told him I would not give 18, so we argued to
Brookneal. He got out of the car and went home, and I 'vent
over to see him. I 'vas to use 1\Ir. "\Valker's car that night
to go to Halifax, and he left it in front of his store, and I
found that I was not going to use it, and I 'vent over to tell
1\Ir. Walker tha.t I was not going to use the c~r, and while I
'vas there, I told JVIr. vValker I would talk to him some more
about the trade. I told him that I had decided I 'vould split
the difference with him and trade. We talked it over and he
told me he would let me know the next morning, and I told him
if he wanted to trade to say so tl1en, that in morning I
might not be in the notion, and he said, I am g·oing to trade
''"'ith you. So I gave him $5.00 to close the deal and took areceipt for it.
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Q. Is the receipt you have just referred to the same. as
filed with the bill in this suit and marked as "Exhibit A"t
.A. It is .
.W. C. Ifenderson further testified, (Record, page 11), to"'~t:

Q. What ·was the valuation per share for this stockY
A. I told ~ir. Walker it was $103.00, but it was worth more
than that. It was worth $103.75.
Q. What did you pay for this stock, Mr. Henderson Y
A. It was sold at public auction, at Brookenal on ~{arch
8, 1:926, and I bought it in at $"2,500.00 for 75 shares.
Henderson further testified (Record, page 12) that there
'vas a deed of trust on the place for $500.00. On cross-examination (transcript, page 14) Henderson was asked "Is it not a
fact that you were. just anxious to get Mr. vValker bound
to take that 161f2 shares of stock" f ·
A. If I bad not wanted tl1e farm, I would not have bought
it, and I talked to him about twelve hours about the trade ..
Q. Is it not a fact that you were paying that $5.00 because
you wanted to get rid of that stock~
A. If I had not 'Yanted to get rid of it, I never would have
traded.''
The petitioner, W. R. Walker, proved that he was very
much in debt; that be 'had arranged to turn over all his property toW. C. Walker to settle with his cre@tors and the ereditors had arranged 'vith W. C. Walker about the settlement
of the debts prior to the lOth of June, 1926, the date of thereceipt held hy W. C. Henderson. (See depositions of S. G..
Wood) (Record, pages 23-26), and the evidence of W. R..
Walker (Record, pages 27-33). It was shown that the money
was paid by W. C. Walker and' the deed made to him prior
to any notice toW. R. Walker that a suit bad been instituted,
carrying out the contract made with the credi~rs of W. R.
Walker and W. C. Walker prior to the lOth day of June, 1926.
W. C. Henderson did not offer any evidence to controvert
these facts. W. R. Walker further stated in his deposition
that l1e did not want to trade for the stock on the night of the
10th of June, 1'92.6, at his house when W. C. Henderson called
to see him as he was not well but Henderson's persuasion
made him sign. The statements made by Hend~rson about
the value of the stock and the ability to borrow money on the
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same was false. (Record, pages 33-34.) W. C. Henderson
did not deny these statements after the petitioner, W. ~·
vValker, had testified, or before.
W. C. Henderson claims to have a prior right to W. C.
"\Valker on account of lis pendens which was never filed in the
snit or offered in evidence. There was no evidence offered
by W. C. I-Ienderson to show W. R. "\Valker owned the farm
of 126 acres as charged in the bill, or that he had sold any off,
or what remained in Walker's possession on the lOth of
June, 1926. Nor did W. C. Henderson offer any evidence to
sho'v that the farm mentioned in the receipt was the same
mentioned in the bill and what he claims to be in the lis pendens. The presumption may be that the lis pendens was filed
and was before the Courf, and that the land stated in the bill
was the same as given in the receipt; but there was no evidence
offered to show this to be .true.
W. C. \:Valker presented l1is petition to the court on the
16th day of 1\fay, 1927, to be· made party defendant to the suit
of W. C .Henderson v. ,V. R. Walker (R.ecord, pages 67-68).
The decree contains the following: "Upon the motion of W
C. Walker to file his petition making himself a. party to this
cause, which petition is offered and dated by the c-ourt today
the Court being of the opinion that he is not a necessary or
proper party, said motion is overruled."
·
From the facts and record in this cause your petitioners
submit that they were greatly aggrieved by the erroneous ruling of tlw Court, to-wit:
(1) Because tlw Court erred in holding, as stated in the
decree, that W. C. Henderson and W. R. vValker entered into
a valid and binding contract for the sale of land mentioned in
decree and bill.

(2) Because the Court erred in holding, as stated in the decree "that the receipt described in the proceedings was sufficient memorandum in writing to validate the contract of the
sale of land as against the sale made by W. R. Walker to W.
C. Walker.
(3) Because the Court erred in holding "that the lis penrlPns was duly filed according to statute, and that the deed

from the defendant to W. C. Walker, l1eing subsequent to the
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filing of said Us pendens, ,~,.,.as void" as toW. C. Henderson's
claim.
( 4) Because the Court erred in holding that the complainant was entitled to specific performance of the contract
claimed by W. C. Henderson.
(5) Because the Gonrt erred in holding ''that the deed of
trust from said defendant to secure the payment of $500.00
as set forth in the bill has been paid and released."
( 6) Because the Court erred in holding that W. C. Walker
could not file his petition and become a party defendant in
this cause.
The first question presented herein is when a court of
equity will specifically enforce a contract. This question is
given in the syllabus of the case of W·illiarrl against Taylo1·,
in 19 U. S.-L. Ed., at page 501, in the follo,ving- language,
to-wit:
"Specific execution of a. contract is not a ma.tter of absolute right to either party, hut is a matter resting in the di::;cretion of the Court, to be exercised upon consideration of
each particular case.
Such discretion is not arbitrary or capricious, hut controlled by the settled principles of equity."
The Courts l1ave regarded the above statement to he a 'veil
settled rule in equity, so much so that it is not necessary to
cite any other cases to support the nlle. 1\{r. Justice Field, in
the case of TVilla1·d v. Taylor, supra, at page 504, said: "The
discretion which may be exercised in this class of cases is not
an arbitrary or capricious one, depending upon the mere pleasure of the court, but one 'vhich is controlled by the established
doctrines and settled principle~ of equity. No positive rule
can he laid down by 'vhich the action of the Court can be determined in all cases. In general it may be said that the
specific relief will he granted when it is apparent from a
view· of all the circumstances of the particular case, that it
will suhserve the ends of justice; and that it 'viii be withheld
when, from a like view, it appears that it will produce hardship or injustice to either of the parties. It is not sufficient,
as shown by the cases cited, to call forth the equitable interposition of the Court, that the legal obligation under the con-
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tract to do the specific thing desired may be perfect. It must
also appear that the specific enforcement will work no hardship or injustice."
The syllabus of the case of ·Cathcart a-nd wife v. Robinson,
8 TJ. S.-L. Ed. at page 120, contains the following: "The
difference hetween that degree of unfairness which will induce .a court of equity to interfere actively by setting aside a
contract, and that which will induce a court to withhold its
aid is well settled. It is said that the plaintiff must come
·into court with clean hands, and that a defendant may resist
a bill for specific performance by sho,ving that under the circumstances the plaintiff is not entitled to the relief he asks.
Omission or mistake in the agreement; or that it is unconscientious or unreasonable; or that there has been concealment, misrepresentation or any unfairness are enumerated
among the causes which 'vill induce the court to refuse its aid.
If to any unfairness a great inequality between the price and
value be added, a court of chancery 'vill not afford its aid.''
This same rule ''ras approved in Pope, &c., v. Gormully, &c.,
36 U. S.-L. Ed., at page 419.
In the Frankl-i-n Teleg·raph Co. v. Harrison., 36 U. S.-L.
Ed., at page 780, !\Ir. Justice I-Iarlan {speaking for the court)
said: "It is true that in many adjudged cases, and by numerous textwriters the general rule is laid down that equity in
the exercise of a sound judicial discretion will refuse a decree for specific performance where it would be a great hardship upon one of the parties to grant relief of that character.''
36 Cyc. at page 548-9 contains the following: "The jurisdiction of a court of equity to decree the specific performance
of contracts is not a matter of right in the parties to be demanded ex debito .iustitae, but applications invoking this
puwer of the court are addressed to its sound and reasonable
discretion, and are granted or rejected according to the circumstances of each case. Specific performance is frequently
refused, although the defense is not such as 'vould warrant the
rescission of the contract at the suit of the defendant.'' See
notes 41 a.nd 42 for authorities which include Virginia cases.
In 1J1illrnan v. SwatJt, 127 S. E. at page 168, Judge Prentis
discussed this question fully and approved the rule as above
stated.
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vVith tllis rule applied to the facts in this case, it is submitted that the Circuit Court of Campbell Gounty erred in
granting the specific performance. The plaintiff on JYiarch
8, 1926, bought 75 shares of stock of Barksdale-Foster Hardware Company at twenty-five hundred dollars, or thirty-three
and one-third dollars ($33.:-33 1/3) per share. The contract
sought to be specifically performed is three months later aud
the plaintiff fixed the value of this stock at one hundred and
three dollars ($103.00) per share, or sixty-nine and 66/100
dollars more· than he paid for it. This he claimed to l>e the
book value and the cash value to be one hundred dollars
($100.00) per share, as stated by W. R. Walker in his evidence and not denied by Vv. C. Henderson. 'I, he stock was
\Vorthless C. C. Scott testified (R-eco~·d, page 49) as follows:
Q. "I believe that the proposition that is offered for this
land by 1\tir. I-Ienderson, is 161/2 shares of stock in the Barksdale-Foster Hardware Company. The contract was dated
June lOth, 1926. Do you know anything about the value of
·that stock at that time'
A. Well, I don't kno\v exactly about the value of it. Of
course, the value of a thing- is \Vliat it \Vould bring if put up
and sold, and right at that time-that particular time-I
\Vould not have considered it worth very much. Of course,
if a man had had a controlling interest in the business, and
had taken it over and run it, it might have been worth something, hut otherwise, I would not have considered it worth
very much.''

This same witness on pages 50-51 of the record further testified:

Q.· "What would you say 161h shares of the Barksdale-Foster Hardware was worth on June lOth, 1926?
A. Well, a man having just that much stock in there, I don't
think it would be worth anything to him."
W. R. Walker, in testifying about W. C. Henderson coming
to his l1ouse on the night of June loth, 1926, (R.ccord, page
B3). said: "I had a slight headache tha.t evening, along about
7 :30, and retired somewlwre along about 8 :00 ~ o'clock, or
maybe 8 :30, and between 9 :00 and 10:00 o'clock Mr. Henderson came over to my house and said he came to tell me about
the ear heing over at town, and broached the subject of trading the Barl~sdale-Foster Hardware Stock. I told him I was
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feeling bad, and went gack to my room and laid down on the
bed. 1 asked him if he would come in. ·He came in, and asked
me if I wanted him to go to the drugstore for something for
me, but I told him no, I would get over it presently, I reckoned.
He stayed awhile, and insisted on trading the stock for some.
land. 1 told him I didn't want to trade then, I wanted to investigate, and see what the stock was worth. He says:
'' "\Vhen I trade, I trade. Can't you take my word for it,'' and
I told him, no, I wanted to see Air. "\Vebb and Mr. Barksdale.
I told him that I was involved, and that I might have to borrow more money, that 1 was negotiating then for some. He
told me that I could borrow more money on the stock than
I could on the land, and I went to Mr. Henderson the next
morning and offered him his $5.00 back, and told him I didn't
'vant the stock, that I was not in a position to trade, but he
said he wouldn't give me back the money, and would hold me
to the trade.
Q. \\''hat representation, if any, did he make as to the value
of the stock¥
A. He said it was worth $103.00 book value. I asked him
w·hat the cash value was, and he said $100.00.
·
Q. Did you ask him what he paid for it 1
A. I said to him, "You didn't pay but $4,500.00 for the 75
shares." He says, "No, but I got it cheap because I asked
~lr. Scott to stop bidding, that I would sell it back to him
cheaper than he could buy it at the auction". That is 'vhat
I said to him, and he didn't tell me that he paid the $4,500.00
for it, but he said he asked Mr. Scott not to bid against him,
as he had lost money, so much money in the hardware com-pany.
Q. Did you tell ~Ir. Henderson on your way from Brookneal to Lynchburg, that you didn't know that you would have
a right to dispose of that land, as you 'vere in trouble 'vith
creditors?
A. I told ~Ir. Henderson that I dicln 't think I could dispose
of my land, and Mr. I-Ienderson told me that he had seen a
lawyer, and that the lawyer told him I could dispose of it."
This witness, on cross-examination (Record, pages 40-41),
further said:·

"Q. In your testimony you state that 1\!r. Henderc;:on told
you the cash value of. the stock was $100.00. Are you positive in that statementf
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A. I asked him w·ha t the stock was rea By worth, and he said
it was really worth $100.00, but the book value was $103.00.
Q. Did he tell you in what way he estimated the stock to be
worth $100.00 ~
A. He told me he could sell the stock for $100.00 per share,
by taking a man's note for it.
Q. So that is the reason you thought he said it was worth
$100.00 per share, is it 1
A. He said it was worth $100.00.
Q. Did you know that you could go to the Barksdale-Foster Hardware Company, and find out at what price this stock
was carried on the books?
A. I told l\ir. Henderson to wait, that I wanted to see J\:fr.
Barksdale.''
This same witness (Record, page 42) on his
tion said:

cross-examina~

"Q. Did nir. l-Ifmderson toll you that if you could show him
that he had misrepreRentecl the stock in any way, that he
'vould relieve von of vuur contract?
A. He asked me if "he had misrepresented the stock.
Q. What did you tell him?
A. I told him that I couldn't borrow· any money on it, and
that he told me I could borrow more money on that than 1
could on the land.
Q. How did you find this out so early the next n1orning,
~{r. Walker?
A. I saw 1\!Ir. Barksdale, and he advised me that I had better not trade for it."
The plaintiff did not deny the evidence of W. R. Walker,
or that of C. C. Scott other than to give the book value of
the stock as $103.00 per share and he said that he kne'v Vv. R.
vValker's financial trouble, nncl that Walker had told him he
did not know whether he could sell the farm. Henderson was
so anxious to get the farm he consulted a lawyer to find out
if Walker could sell and advised 'Valker what he had been
advised.
On cross-examination (Record, page 14) Henderson said:
'' Q. Is it not a fact that you 'vere just anxious to get Mr.
Walker bound to take that 161/:>. shares of stock?
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A. If I had not wanted the farm, I would not have bought

it, and I talked to him ab()ut twelve hours a.bout. the trade.

Q. Is it not a fact that you were paying that $5.00 because
you wanted to get rid of that stock?
A. If I had not wanted to get rid of it, I never would have
traded.''
It clearly appears that I-Ienderson was not only urgent in
making the trade but overcame W. R. Walker on the night of
tlw lOth of .June, 1926, and got him to sign the receipt for five
dollars, which ·was not a part of the consideration. This receipt was written by Henderson ahout ten o 'c.lock of the night
of the lOth of June, at lir. Walker's home and at the time
Mr. vValker was in bed sick. It clearly appears that Henderson's reason for urging the making of the contract that night
\vas to keep ~fr. Walker from seeing· Barksdale, the president
of the company, and discovering that tl1e stock was not as
represented by Henderson, as ~ir. Walker did find out the next
morning. ~ir. Walker wanted money at that time for his
creditors and Henderson represented to };Ir. Walker that he
could borrow more monev on the stock than he could on the
land. when, in fact, Walker was not able to get any money
on the stock, a11cl besides tl1e stock was worth very little, if
anything. It w·ould not be just to compel a specific performance on the part of ,V. R. 'Valker. 1'Ioreover, the facts in
this case show that if this had been an executed contract a
court of eouity should have set it aside on the application of
\V. R. \Valker. Henderson made a representation that money
could he borro,ved on the stock and W all\:er had the right to
rely upon that statement, and the fact that money could not be
borrowed on the stock was a misrepresentation.
In Lotve v. Trttndle and als., 78 Va. 65, the syllabus contains the following: ''Whether the misrepresentation is made
innocently, or knowingly, if acted on, the effect is the same.
In the one case, the fraud is actual; in the other, it is constructive.
Mere inadequacy of consideration is not of itself sufficient
for rescission of a contract, unless so gross as to shock the conscience and astound the judgment of a man of common sense,
in which case it will of itself create a. presumption of fraud.
· One to whom a misrepresentation has been made, is entitled
to rely on it quoad the maker, and ne·ed make no further inquiry."
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The case of Hull v. Fields and Tho·m.as, 76 V a. 594, sho,vs
that a court of equity 'vould rescind a contract made under
the circumstances of the Fienderson and Walker contract.
The facts show that Henderson prevented Walker from making investigation of the stock and this was fraud. He did not
tell Walker he had gotten the stock for $33.33 1/3 per share
some three months before the lOth of June, and that there
had not been any dividends paid on the stock for some time,
'vhich Walker would have found out if he had not relied on
the statement of Henderson as to the value of the stock, and
the ability to get more money on the stock than could be gotten on the land.
In the case of Stewart v. 1Vyo,ming Cattle Ranch Co., 32
U.S. L. Ed. at page 441, ~ir. Justice Gray said: "In an action
of deceit, it is true that silence as to a material fact is not
necessarily, as a matter of law, equivalent to a false representation. But mere silence is quite different from concealment; * * ~ a suppression of the truth may amount to
a. suggestion of fasehood; and if, with intent to deceive, either
party to a contract of sale conceals or suppresses a material
fact, which he is on good faith bound to disclose, this is evidence of and equivalent to a false representation, because
the concealment or suppression is in effect a representation
that what is disclosed is the 'vhol~ truth. The gist of ~he
action is fraudulently producing a false impression upon the
mind of the other party; and if this result is accomplished,
it is unimportant whether the means of accomplisl1ing it are
words or acts of the defendant, or his concealment or suppression of material facts not equally within the knowledge or
reach of the plaintiff.''
It clearly appears that W. R. Walker w·as deceived by Henderson's silence when he asked if he had only paid $4,500.00
for the stock, when Walker did not kllow anything a.bout the
stock being purchased at $2,500.00. This silence on the part
of Henderson was a c.oncealment of facts and 'vas a fraud.
If this stock bad been purchased at $4,500.00 by getting C. C.
Scott to quit bidding, as Henderson claimed to have lost
$3,000.00 on account of the stock, it would have made the stock
bring $100.00 per share, when, in fact, it only brought $2,500.00 for 75 shares, and l1e did not get C. C. Scott to quit
bidding.
It is submitted that the court should l1ave dismissed the
plaintiff's bill, as the contract contended for in the bill was
unjust for fhe reasons set out in this :first objection.
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In this connection let us consider the third finding of the
court. It is established by the evidence and proceedings beyond any question that \V. R.. Walker, his creditors, and \V.
C. Walker made an oral agreement sometime prior to ~the
lOth of June, 1926, the date of Henderson's proposed purchase, by which W. R. VvTalker was to convey and turn over
to vV. C. Walker all of his property and vV. C. "\Va.lker was to
pay W. R. Walker's creditors, as stated in the copy of the
deed filed in the depositions of the defendant. In passing
upon this question the court. below said: ''The oral contract
alleged to have been made between W. R. Walker and vV. C.
\Valker, not being enforceable under the statute of frauds,
and IIenderson being without notice thereof, is not entitled
to precedence over the written contract between W. R. Walker
and llenderson. ''
"rhe court below was of the opinion that the oral agreement
of \V. H.. Walker with W. C. Walker to convey and turn over
the whole of W. R. "Talker's ·property to W. C. Walker and
W. C. vValker to pay the debts of W. R.. Walker could be
assailed by Henderson as being against the statute of frauds.
The court overlooked the fact that the statute of frauds did
not make the contrar.t void, but gave a personal privilege to
either party to the contract to resist the evidence when offered to prove the contract.
"rhe second reason urged herein is that the court erred in
holding the receipt to be a binding contract and making the
deed of vV. C. Vvalker void as to it.
vV. C. Hm1derson contends that the receipt filed 'vith his
hill was a sufficient memorandum in writing to sell land, which
receipt is in these words: ''Received of Walter C. Henderson $5.00, part payment on farm at Holt Crossing w·hich I am
to take 16112 shares of Barksdale-Foster Hardware stock
valued at $103.00 per share. 6, 10, 1926.

W. R. WALI{ER.''
The statute of frauds requires the contract for the sale of
land to be il1 writing·; the eonrt helo·w held this receipt satisfied the statute of frauds. \Vas the holding of the court correct?
Tn Hale v. Hale, 90 Va. 728, 731; 19 S. E. 739, 740, it was
said tl1at "The established rule is that the memorandum of a
contract for the sale of real estate, required by the statute,
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must show either on its face or by reference to some other
writing the contract between the parties, so that it can be
nn~erstood without refer~nce to parol proof''.
This language was quoted with approval in Rahm v. Klerner, 37 S. E. 293, by Judge Buchanan. On the same page
Judge Buchanan, speaking· for the court, further said: "The
rule stated by Chancellor I{ent as a. just deduction from the
authorities is that, unless the essential terms of the sale (or
agreement) can be ascertained from the writing· itself, or by
reference contained in it to something else, the writing :is not
a compliance with the statute; and, if tl1e agreement be thus
defective, it cannot be supplied by parol proof, for that would
at once introduce all the mischiefs which the statute of frauds
and perjuries was intended to prevent. 2 l{ent Comm. 511.
In Carson v. Ray, N.C. 78 Am. Dec.· at page 268, the court
said: ''A house and lot, or one house and lot, in a particular
town would not do, because too indefinite on the face of the
instrument itself."
In .Thontpson v. New South Coal Co. (Ala.), 93 Am. St.
Rep. at page 51, the court said: "There is nothing on its
face that sho,,rs it was given in part payment for the particular lands described in the alleged contract. It does contain
the words 'part payment on coal lands', but what lands are
there referred to would have to be ascertained by resort to
parol evidence which, of course, could not be done.''
In1li'i·nts v. Gillis (Ga.), 90 S. E. 1.0:36, the following contract
considered by the court, to-wit: ''All of my entire property according· to my tax returns of 1.909 and 1910, also the
Central :Hotel. This is meant to cover all of my real and personal property, both of every description in the city of Sylvester, 'vhether improved or unimproved."

,,~as

The court said on page 1036 : ''The option under r'~vie'v
purported to cover land and over $50 worth of personal property, and therefore, the statute of frauds applies. The entire contract should have been expressed in writing, since no
material part thereof could be supplied by parol evidence.
Every essential element of the sale should have been in(•.luded in the option. One of these essentials is that the property intended to be conveyed therelJy should be described so
as to be capable of identification. We do not mean to say that
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the property should be described with such precision that it~
location and identity would be apparent from the description
alone. However, the description should be sufficiently clear
to indicate with reasonable certainty the property intended .
to be conveyed. ''Parol evidence cannot be invoked in aid
of a vague and uncertain description, but it is available, under the maxim, '1 d cetun~ est qu,od reddi protest', to show
the application of a description which itself furnishes a means
of identification." Tippins v. Phillips, 123 Ga. 415, 417; 51
S. E. 410, 411. On the other hand, if the property intended to
be conveyed in the option is so imperfectly and indefinitely
described that no particular property, either real or personal,
is desig11ated, parol evidence \Vould not be admissible to supply a description. Douglass v. Bun'J~, 110 Ga. 159; 35 S. E.
339.''
In the case of Tippins v. Phillips, Ga. 51 S. E. 410, 411,
cited in above case, the court gave the contract which was in
tlwse words: "The land described in the writing is '424 acres
of laud in Tattall County'. Nothing could be more indefinite than this description. Not the slightest key is furnished
to locate the land. ''
In Cunha v. Gallery (R.I.), 18 L. R. A. (N. S.) 617, the contract, which is in these ''rords: ''I have sold this place to
Manuel J. Cunha for $2,100.00 cash, and is all clear of mortgage. (Signed) Catherine :NI. Gallery" was before the court
on the following grounds: (1) "Was the memorandum in
\Vriting above referred to a sufficient memorandum to satisfy
the statute of frauds'" In reply to that question the court
said: ''In Ray v. Card, 21 R. I. 362; 43 Alt. 846, the words
of description were 'that lot' and the description was held
to be insufficient to ans,ver the requirements of the statute
the court holding that 'while resort may be had to parol evide11co t.o fit the deseription to the land, such evidence is inadmissihle whe11 tl1ere is no description'. \Ve are of the opinion
that the case at bar is ruled by this decision, and accordingly
've answer the first question in th~ negative."
In Crotty v. Effler (W.Va.), 54 S. E. at page 346, the court
said : ''The office of description in a deed or other writing is
not to identify the land, but to furnish means of identification.''
27 C. J., on page 270, e.ontains the following: ''One of the
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essential elements of a contract for the sale and conveyance
of real property which must be stated in the contract, or a
memorandum or note thereof, is a description of the property
to be conveyed. The land must be so described it can heidentified with reasonable certainty. The writing must discloEe a
description which is itself definite and certain or it must furIrish the means or key by which the description may be made
certain and identified with its location on the ground. In
other words, the contract, note, or memorandum is insuflicient
when parol evidence is necessary to supply the description, or
part thereof, to determine and define the subject matter, and
to show the intention and agreement of the parties as to the
subject matter •'f.: * •'lr ' '
To apply the rule of la'v as stated in the authorities ·above
cited it clearly appears that the receipt given by W. R. Walker
to vV. 0. Henderson is not a sufficient memorandum to satisfy
the statute of frauds, and for that reason the same cannot
be specifically enforced.
But, if the court should hold the receipt to be a sufficient
memorandum in writing to satisfy the statute of frauds, that
fact 'vill not make the contract claimed by Henderson superior to W. C. Walker's deed, dated the 29th day of June,
1926. W. C. Walker did not have any notice of the I-Imiderson receipt, which is claimed to be a. contract, when the deed
was made to him by "\V. R. Walker on the 29th of June, 1926. ·
Under the provisions of Sections 5192, 5193 and 5194 of the
Code of Virginia such a contract would be void as to W. C.
Walker. Section 51'9•3 of the Code contains the :following:
"Any such- contract or bill of sale as is mentioned in the
preceding section (5192), if, in writing and signed by the
o'vner of the property, shall. from the time it is duly admitted
to record, be, as against creditors and purchasers, as valid,.
so far as it affects real estate, as if the contract were a deed
conveying the estate or interest embraced in the contract."
Section 5194 contains the following: ''Every such contract
in writing, and every deed conveying any such estate or term,
and every deed of gift, or deed of trust, or mortgage conveying real estate or goods a11d chattels and every sueh bill
of sale, or contract for the sale of goods and chattels, where
the possession is allowed to remain with the grantor shall
be void as to all purchasers for valuable consideration 'vithout notice not parties thereto and lien creditors, u~til and
except from the time it is duly admitted to record in the county
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or corporation wherein•the property embraced in such contract, deed, or bill of sale may be.''
If the receipt set up by Henderson, is a written contract,
it is brought under the provisions of the statute as just above
quoted and the same is void as to the deed of W. C. Walker,
unless the institution of the suit by W. C. Henderson against
W. R.. vValker, on the 26th of June, 1926, in which a lis penclm~;s was filed under Section 6469 of the Code of Virginia,
is held to be a substitution of the notice required under the
other statute. The filing of the suit and l,is tJendens became
constructive notice to ,V. C. :Walker befor~ the process was
served on vV. R. 'N alker, and that such constructive notice
is the kind of notice required by Section 5194 of the Code,
to-wit: "shall he void as to all purchasers for a valuable
consideration without notice." The notice required in the
statute is actual notice and not a constructive notice. In other
words, the only notice nec~ssary to give a contract, not recorded as to purchasers for a valuable consideration, validity
is actional notice. It clearly appears that a void contract,
because it fails to comply with the statute authorizing it,
~annot become valid by anything done by either party short
of the statute requirements. The receipt, as set up in the bill,
is void as to W. C. Walker unless the l·is pendens is held to
be notice required by the statute. This statute was discussed
a.nd passed upon in the case of Braxton v. Bell, 23 S. E. 289.
The notice required under the statute 'vas actual notice. In
that case, at page 291, Judge Riley said: "vVhere a writing,
which fhe law requires to be recorded in order to affect creditors and subsequent purchasers for value without actual notice, is improperly recorded, eithe! because it was not duly
authenticated, or ·because of some other reason, even in that
ease its recordation i_s not notice. 2 ll'finor· Inst. 866, 867;
Davis v. Beazley, 75 Va. 491; and Raines v. Walker, 77 Va.
92. A fortio1·i must this be the case as to a writing not required or authorized to he recorded, but whieh has been
spread upon the record. Consequently the appellant was not
affected with notice, actual or constructive of the agreement
by Chichester & Stewart to give H. M. Bell a deed of trust
on the personal property which they might thereafter put
on the real estate purchased of him.''
This brings us to the further consideration of the contracts
of W. C. \Valker and W. C. Henderson prior to the bringing
of the suit by Henderson agninst W. R. Walker on June 26th,
1926, and the making of the deed to W. C. Walker on June 29,
1926. W. C. Henderson's claim is based on a writing not re-
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corded and it could not have been recorded, and therefore
not protected by the statute. Section 5192 of the Code deals
with contracts to sell land and required to be in writing as
to purchasers without notice. Section 5193 provides as follows: ''if, in writing and signed by the o'vner of the property, shall, from the time it is duly admitted to record he, as
against creditors and purchasers, as -valid, so far as it affects
real estate, as if the contract were a deed conveying the estate or'interest embraced in the contract". It i~ seen fro·'"1.
this section that such contract if not recorded will not have
any of the protection that is given to a deed.
In a note under section 5193 the following a.ppears, to'vit: ''One of the objects of Section 2463 of the Code of 1887
(similar to Section 5192) was to place a purchaser of land
under a parol contract, as to purchasers for valuable consideration without notice, and creditors, in the same condition ·
as purchasers under a writing wl1o had failed to register it
as provided by Sections 51!>:3 and 51 94. All three seetions
were intended to render more nearly perfect our registry
laws, and might very properly ha,re lJeen embraced in one section. Sections 5193 and 5194 are so connected w·ith and dependent upon Section 5192 that they must lJe read with it in
order to ascertain 'vhat is meant by terms 'any such contract'
and 'every such contract in writing-', as used in these sections,
respectively. It is clear that before the proviso as to presumption of notice from mere possession was added to S-ection 2465 a person in possession of land under a contract
not in writing and one in possession under a contract in writing not recorded, were in the same condition as to subsequent
purchasers for valuable consideration without notice and
creditors. Norfolk, etc., Tracl Co. v. White, 113 Va. 102,
1

106; 73 S. E. 467."

From this note it appea1·s that \V. C. Henderson cannot be
held to have a superior claim toW. C. Walker. W. R. Walker
made deed to W. C. Walker in compliance with the offer made
by "\V. R. \Valker to his creditors in writing and accepted
by the creditors to pay 50 cents on the dollar, which arrangements were 1nade on the ag-reement of W. R. Walker to convey
all of his property to W. C. Walker for W. C. Walker to pay
the creditors, which he did pay and the deed was made as
agreed. The court below held on this point as follows: ''The
oral contract alleged to have been made between W. R. Walker
and vV. C. Walker. not being enforceable under the statute of
frauds, and Henderson being without notice thereof, is not
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entitled to precedence over the written contract between W.
R. vV alker and Henderson.'' The court 'vas not justified m
the above holding, as that question could not be raised by
vV. C. Henderson, it being a personal defense to W. R. Walker
anrl W. C. ·walker, which they could waive. In 20 Cyc., page
306, this ·language is fpund: ''It is held almost universally
that the defenses arising under the statute of frq,uds are personal to the parties to the contract and no one else can take
advantage of them or require the parties to do so, and this is
true whether the contract be for the sale of land or goods, or
an oral agreement of guaranty.''
In 9 Encl. Pl. and Pr. at page 703, this language appears:
"As the statute of frauds affects only the remedy 6f the
party soug-ht to be charged, its benefits cannot be claimed by
strang·ers. It is a. personal defense, and can only be made by
parties to the contract, or by their privies.''
See lJfiller, T1·., v. Sire, L. R. A. 1916 D 1211. Our court
l1as, in ·effect l1eld as to the above authorities. In the case of
Rankin. v. T.own. o.f Harrisonburg, 52 S. E. at 557, the court
said: ''But assuming, and tl10re is nothing to tl1e· contrary,
that the parol agreement was fairly entered into between
the parties, it was mutually binding upon them, and it was
proper for them to execute the deed which carried it into effect." In that case, as was done in the case before the court,
the Town of Harrisonburg took the position the deed made
after suit had been brought in compliance with a parol agreement made before sucl1 suit, was void under the statute of
frauds ·which position the court did not uphold. See Evans
Y. Vial, 34 s. E. 979.
Under the well settled rules W. C. Walker's claim to the
land is superior to the Henderson claim. ,V. C. Walker's
£:f!uity is equal to any equity of W. C. Henderson, and is prior
in time, and, therefore, should prevail over Henderson's claim.
Their equities being equal and W. C. Walker having procured
a deed to said land would give him a prior rig-ht toW. C. Henderson. It is laid down in 21 Corpus Juris on page 209, Section 210 as follows: "Between Equal Equities the First in
Order of Time shall Prevail' '-B-riscoe v. .Ashby, 24 Gratt.
454. See also Wassern~an v. llfetzger, 105 Va. 744 and 782;
54 S. E. 893.
\V. C. Henderson claims to have been an innocent purchaser without notice of vV. C. Walker's contract with W. R.
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Walker and that W. C. Walker is charged with notice of Henderson's contract as a lis 1Jendens was filed in the Clerk's
Office on the 26th day of June, 1926, and the deed was dated
June 29th, 1926. The undisputed evidence is that the summons was served on vV. R. vVallrer after the deed war made.
It is submitted thafW. C. \N alker 'vas not proven to have had
notice by way of lis pendens for the. following reasons:
1st. There is not any Us pende1z.s in evidence before the
court or made exhibit to the bill.
2nd. The deed 'vas made by vV. R.. Walker toW. C. "\Valker
any lis pende1~-s had been perfected under SE!ction
6469 .of the Code.
befor~

21 Am. and Eng. Enc. of Law at page 652 contains the following: "But the existence of the lis pendens at the titne of
the transfer will not be presumed, and in so far as it is not
established hy the record it must be proved by extrinsic evidence.,,.
25 Cyc., pages 1467-8, contains this statement, to-wit:
"Time for filing and when not·ice takes effect. While the
filing of the notice of the pendency of the action may precede
the 'filing of the complaint, the notice does not become operative until the complaint is filed. The notice of the pendency
of the action may be filed before the summons is served, but it
does not become operative, except ·where tl1e satute other'vise provides, until service of the summons."
Corpus ,Juris 38, at page 27, contains the follo,ving: "It
is now well settled, except 'vhere it is otherwise provided by
statute, that no suit or action is lis pendens before the service of process, or a vpluntary appearance in lieu thereof.''
In 21 Am. & Eng. Enc. of Law at page 609, this language is
found, to-wit: "In chancery, ho,vever, the rule finally established by the court was that upon the filing of the bill the
lis pendens related back only to the service of the subpoena
and not to the day of its teste."
Virginia Court of Appeals has held with the rule as above
stated in Newntan v. 'Chapman., 2 Randolph at page 102. ,Judge
Green said: "For no Us pendens existed until the service .of
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the subpoena and bill filed; but, it existed from the service
of the subpoena., although the bill was not filed until long
·after."
Judge Tucker, in French v. The Successors of the Loyal
C01npany, 5 Leigh at pages 681, 682, quoted Judge Green in
N ew·marn. v. Cha1Yrnan with full approval. N e-wrnan v. Ohap?n<M~ was cited as authority in Easley, et als., v. Barksdale,
et als., 75 Va., page 283. In H'lt·n~ v. Keller, 79 Va. at page
419, the court cited N mmna.n v. Chaptnan with approval.
It appears that the rule is well settled that lis pendens will
only take effect from the service of process, and not from
the date of issuing process. For a full discussion of this position the court's attention is called to the case of Stone v. Tyree
(W. "'\Ta.), 5 S. E., pages 884 and 885.
Is W. C. Henderson in a position to claiin protection on
the ground of purchase without notice? He must have been
::1 f>omplete purchaser before he heard of the contract between
W. R. Walker and W. C. Walker and tl1e creditors of Vv. R.
Walker. Wassenna.n, et als., v. Metzger, 105 Va. 744; 54. S.
E. 89:3: see also Section 5200 of the Code of Virginia.
It will he observed that W. C. Henderson has not paid any
part of tl1e purehase money. In fact, he has not been put
to expense or trouble as he has the stock he offered for the
land. In other words, he is in· the same position today he
'vas before and at the time the receipt was given on the night
of the lOth of June~ 1926. It clearly appears that W. C.
Walker has a superior right to the land under his contract
and deed to the claim of W. C. Henderson.
The court's attention is at- this point called to the Fifth
reason of error assigned, nv..mely: ''Because the court erred
in holding that the deed of trust from said defendant to secure the payment of $500.00, as set forth in the bill, has been
paid and released.''
There is 11ot any evidence in the record to show that the
deed of trust was paid and released. It does appear that W.
C. Walker was to pay the rleed of trust debt of five hundred
dollars and W. R. vValker testified that he had not paid it
nor did l1e have any money to pay it. W. C. Henderson certainly cannot claim tl1at W. C. Walker should lose five hundred dollars because he paid the debt under the deed of June
29th, 1926, made him by W. R. Walker when Henderson

•
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claimed that \V. R. Walker made the agreement with him
'vith the understanding that a deed of trust of five hundred
dollars was on the land he was buying. vV. C. Walker having.
paid the five hundred dollars, he should be substituted by
court to the place of the holder of the note he paid as to claim
of Henderson.
In other ·wor.ds, the court should have decreed that the five
hundred dollars be paid W. C. vValker, or W. C. Henderson
to tak(l the property subject to the five hundred dollars so
paid.
The remaining question is the court's rejecting W. C.
Walker's petition to be made a party defendant to the suit.
It clearly appears from the bill and proceedings that W. C.
Walker should have been made a party defendant to the suit
as flenderson 's whole claim is aimed at W. C. ·Walker's deed
and claim, and he w·as not before the court nor was he in a
position to make any defense. The case would have to be
fought over ~gain between. vV. C. Walker and W. C. Henderson as to the oWnership of the land.
The syllabus in Tflasser·ma,n., et ux., v. Metzger, 47 S. E.
820, contains the following: ''Although no objection 'vas

made in the trial court, nor before this court, upon the ground
that necessary parties are not before the court, the court, on
appeal, 'vill, where there is such a defect, send the case hack,
in order that the proper parties may be brought before it by
proper amendment.''
From the foregoing it is submitted that the court erred in
entering the decree at the May term, 1927, and rejecting the
petition of W. C. 'Valker.
Your petitioners therefore pray that an appeal may be
awarded them in order that said decree, for the cause of errors above set forth, may be brought before you and the
whole matter and the decree contained may be reheard and
the decree be reversed, annulled and that the same may be
superseded.
And your petitioners will ever pray, etc.

vV. R. WALI{ER,
W. C. WALI{ER,
By A. S. HESTER, their atty.
I, A. S. Hester, an attorney and counsellor, practicing in
the Supreme Court of Appeals of Virginia, do certify that in
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my opinion the judgment complained of in the foregoing peti~
tion should be reviewed by the said Supreme Court.

A. S. HESTER.
Rec'd July 20/27.

If. S. J .
.Appeal allowed

a1~d

s-upet·sedeas awarded. Bond $1,000.00

R. H. L. CHICHESTER.
To the Clerk at Richmond.
Rec'd Sept. 6/27.

H. S. J.
VIRGINIA:
Pleas before Ron. Don P. Halsey, Judge of the Circuit
Court of Campbell County, at the Court House of said
County, on the 17th day of ~fay, 1927.
Be it remembered, that heretofore, to-wit: at rules held
for said Court, in the Clerk's Office thereof, on the third Monday in July, 1926, came Walter C. Henderson, plaintiff, and
filed his bill in chancery against .Whitlow R. Walker, which
was matured and set for hearing as prescribed by law, and is
in the words and figures following, to-wit:
Walter C. Henderson

v.

Whitlow R. Walker.

BILL FOR SPECIFIC PERFOR!1:ANCE SUBPOENA TO
FffiST JULY RULES.
To the Honorable Don P. Halsey, Judge of the Circuit Court
of Campbell County, Virginia:
The bill of your complainant, Walter C. Henderson, of
Brookneal, in Campbell Gounty, Va., respectively shows unto
your honor:
(1) That your complainant and the said Whitlow R.
Walker, the defendant, entered into a. contract on the 19th day
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of June, 1926, whereby the said Whitlow R. Walker agreed to
sell and convey unto your complainant a certain tract or parcel of land in Seneca }ifagisterial District, Campbell County,
V a., more particularly described as follo,vs:
·
.That certain tract or parcel of land containing 65 acres,
more or less, being all of the land now owned by the said
Whitlow R. Walker, conveyed from Nannie W. Suddith and
others by Deed dated March 26th, 1918, and recorded in the
Clerk's Office of Campbell County, V a., in Deed Book 111,
page 560. The tract as therein conveyed to the said Whitlow
R. Walker contained 126.1 acres, more or less, but from the
said tract, the said vVhitlow R. \Valker has conveyed the following tracts :
To Nannie W. Elder, 14~~ acres, Deed dated Feb. 27, 1919,
and recorded in Deed Book 114, page 35; to Nannie W. Elder,
331,4 acres, by Deed dated 1\{areh 6, 1920, and recorded in Deed
Book 118, page 104, to Lillian M. Elder, 20 acres more or less
by deed dated May 18, 1920, and recorded in Deed Book
118, page 584; to W. L. and T. P. Williams, 3 acres, more
or less, by deed dated July 2, 1920, and recorded in Deed Book
119, page 426. By deed dated Dec. 4, 1925, and recorded in
Deed Book 144, page 581, Lillian M. Elder and husband reconveyed to the said Whitlow R. Walker about 10 acres,
more or less, of the 20 acre tract purchased by the said Lillian
l\L Elder from the said Whitlow R. Walker. By estimation,
after taking off the conveyances from the said Whitlow R.
Walker from the original tract of 126.1 acres, he purchased
as aforesaid, and adding back the 10 acres which
page 2 ~ he purchased from the said Lillian 11:. Elder, there
remains 65 acres, more or less, of the original tract
and conveyed by this deed. It being the intention and purpose of the said contract to sell all of the land remaining uusold of the original tract of 126.1 acres.
The said defendant accepted $5.00 in cash from your complainant and agreed to accept 161;2 shares of stock in the
Barksdale-Foster Hardware Co., Inc., a Corporation doing
business in the Town of Brookneal, V a., valued by your complainant and the said defendant at $103.00 per share, as full
purchase price of the said land with buildings located thereon.
(2) The said defendant accepted $5.00 in money as part
payment on the said land with the understanding that a
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proper Deed of conveyance would be delivered to your complainant upon delivery of the said shares of st.ock.
(3) A memorandum of the contract between your complainant and the said defendant was made in the following
terms, to-wit: ''Received of Walter C. Henderson, $5.00,
part payment on farm at Holt Crossing with (intended to be
which), I am to take 16Y2 shares of Barksdale-Foster Hardware stock valued at $103.00 per share.

6-10-1926.

W. R. WALKER."
The a hove memorandum was signed and delivered by the
defendant to your complainant.
(4) In compliance with the terms of the said contract, your ·
complainant took the said shares of stock above mentioned
and carried them to the defendant, and requested that a
proper Deed be executed, but the said defendant did then
and now refuses to execute a Deed conveying the said property to your complainant, although your complainant was
then, and is now, ready and willing and capable of fulfilling
l1is part of the sale by delivering the said shares of stock in
full upon delivery of a proper Deed.
·.(5) The said memorandum signed by the defendant above
referred to is herewith filed and marked ''Exhibit A", and
made a part of this bill.
(6) Your complainant is informed that there is now a Deed
of Trust against the said land dated on the 25th day of Feb.,
1926, and recorded in the Clerk's Office of Camppage 3 ~ bell County, in Deed Book No. 145, at page 362, to
secure the holder the sum 9f $500.00, with six per
cent interest from date until paid.
(7) Your complainant is also- informed that the said defendant has conveyed away the above mentioned land together
with other land to his brother, W. C. Walker, by Deed dated
June 29, 1926, and of record in the Clerk's Office of Campbell County, but the said conveyance was made after this suit
was instituted by your complainant and a lis pendens, or notice of this suit, setting forth its pu~pose was admitted to
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record on the 26th day of June, 1926, and the said conveyance
from the said defendant to the said W. C. Walker was admitted to record on the 29th day ofJune, 1926, the said Deed
having been admitted to record after the said lis pendens had
been admitted to record. Your complainant believes and
states to the Court that so far as the purpose of this suit is
concerned, the said conveyance is null and void.
(8) Your complainant is advised that by virtue of the
foregoing· facts, he is entitled to come into a Court of Equity,
praying for a decree for the specific performance of the said
contract by the said defendant; that he will suffer an irreparable loss if he fails to get a proper conveyance of the said
land; that in case the said defendant shall fail or refuse to
perform his contract by executing a proper Deed to the said
land when so required by the Court, that the Court will
appoint a commissioner to convey the said land to the said
Walter C. Henderson; that the Court will treat the said contract as binding on the said defendant.

(9) Your complainant hereby avers his willingness and
ability to de~iver in full the said shares of stock as a payment
in full for the purchase price as soon as the proper Deed has
been executed and delivered to him.
(10) In consideration of the premises and for as much as
your complainant is without remedy, save in a Court of
Equity where matters of this ·kind are only and properly cognizable. your complainants prays :

page 4

~

(a) ·That the said "\Vhitlow R. Walker, Defendant may be made a party defendant to this bill and
required to answer the same, but not under oath, the oath
being hereby waived.
(b) That a decree b~ entered against the said defendant
requiring him within such reasonable time· as the Court may
require to execute and deliver to your complainant a proper
Deed to the said premises ;·and in event the said defendant
shall fail to obey the decree of this Court, that a commissioner
be appointed to convey the said premises to your complainant; that if the defendant be unable to pay off and discharge
the said Deed of Trust against the said land, that tl1e said
defendant may be required to give bond in this Court to save
harmless your complainant after he has delivered the said
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shares of stock, or that your complainant be allowed to pay
off and discharge the said Deed of Trust and bold enough of
the said shares of stock to make him secure for the amount
s.o paid in paying off th~ Deed of Trust, or that the Court
will enter against the said defendant in favor of your complainant, a judgment for the amount owing under the said
Deed of Trust with interest and that levy may be made on
the said shares of stock to satisfy your complainant's judgment; that the said deed from the defendant toW. C. Walker
may be declared void so far as the land herein mentioned is
conc~rned.

(c) That all such other things be ordered and done that
may be necessary for the complainant to dispose of this
cause, and for such other relief, both general and special, as
to equity ma.y seem meet, and the matter of the case may require, and your complainant will ever pary, etc.

WALTER C. HENDERSON,
Complainant, By Cotmsel.
DAVID S. BLANI{ENSHIP, p. q.
page 5
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In the Circuit Court of Campbell County.

\Valter C. IIenderson

v.
Whitlow R. Walker.

ANSWER..
The answer of Whitlo'v R. Walker to a bill of complai.nt
filed against him in the Circuit Court of Campbell County by
vValter C. Henderson, complainant.
This respondent reserving to himself the benefit of all just
exceptions to tlw said bill of complaint, for a11swer thereto,
or to so much thereof as he is advised that it is material he
should answer, answers and says:
That it is untrue, as stated in tllC hill, that he entered into
a contract on the loth of June, 1926, or at any other time,
to convey the complainant the tract of land as set out in
complainant's bill; that at the time mentioned in the bill of
your respondent selling the ~aid property to complainant your
respondent was then heavily in debt, and he had then agreed
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to sell all of his property to his brother, W. C. Walker, to enable him, respondent, to pay off his indebtedness; the equity
that respondent had in the property mentioned in the bill was
sold to his brother at that time but the deed had not been actually executed, but was later on executed and his brother took
over said property subject to the deed of trust that \vas then
on the property, which deed of trust is still on the property
the complainant claims to have entered into contract with respondent for the purchase
· And this respondent further says that the paper signed
by him set out in bill was gotten by a false statement of complainant to the respondent as to the value of the stock in the
bill in that the complainant stated that he had paid forty-five
hundred dollars for seventy-five shares of stock in getting C.
C. Scott to quit bidding as he, the complainant, had lost three
thousand dollars on the stock, when, in fact, the complainant
had purchased the stock for twenty-five hundred dollars and
Scott was not gotten to quit bidding on the stoek.
page 6 ~ The complainant claimed that the stock was 'vorth
$103.00 per share. when, in fact, it had been purchased by the complainant for $33.33 1/3 per share a short
time before and that was the market value of the stock at the
time of the statement made by said complainant.
And this respondent say~ h" was sick with a splitting headache at the time the complainant called at his house and he
told complainant that he could not take the matter in as he
was sick; and the respondent is advised that the paper claimed
to have been signed by him is not a valid contract for the sale
of land. And this respondent says that he did not kno'v what
the said complainant had paid for said stock, nor did he.
know its value at the time said complainant called at his house
and claims to have gotten the contract, and when he learned
of the value of the stock ani! the statements of the complainant to he untrue he refused to take said stock and made
deed toW. C. Walker as l1e had· agreed before the complainant ever had said anything about the trade. This respondent denies each and every allegation in said bill.
And now, having fully answered the complainant's bill,
this respondent prays to l)c hence dismissed with his rea~ona ble costs by him in this behalf expended.
A. S. HESTER, p.

·a.

· W. R. & W. C. Walker v.
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C. Henderson.
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Walter C. Henderson
"fl.

Whitlo'v R. Walker.

NOTE FOR DECR.EE. MAY TERM, 1927.
This cause came on this day to be heard. on the complainant's bill, the defendant's answer thereto, the exhibits :filed
l1erein and the depositions for both complainant and defendant was set for hearing and argued by Counsel;
On consideration whereof, and it a.ppea.ring to the Court
from the evidence that the complainant and the defendant
entered into a written contract on the 1Oth day of June, 1926,
whereby the said defendant agreed to sell and the
page 7 ~ complainant agreed to buy a certain tract or parcel
of land in Seneca Magisterial District, Campbell
County, Va., more particularly described as follo·ws:
...~ tract of land containing 65 acres, more or less, being all
of the land now owned by the said defendant from a tract of
land conveyed to him from Nannie W. Suddith and others by
deed dated 1\farch 26, 1918, and recorded in the Clerk' Office
of Campbell Connty, Va., in Deed Blook 111, page 560, and further described in the complainant's bill;
That the said complainant has complied with the terms of
the contract; that the receipt described in the proceedings is
a sufficient memorandum in wTiting to validate the oontract
between the parties for the sale and purchase of the ~and
described herein and in the bill; tha.t the lis pendens was duly
filed according to the Statute, and tha.t the 'Cleed from the
defendant to W. C. Walker, being subsequent to the filing of
the said lis pendens was void as to the property herein mentioned, already contracted to be sold by the defendant to the
complainant; and that the complainant is entitled to specific
performanc;.e of the contraet as set up in the bill; that the
deed of trust from said defendant to secure the payment of
$500.00 as set forth in the bill has been paid and released.
Now. therefore, the Court does hereby adjudge, order and
decree that the said defendant execute and deliver a proper
deed conveying the real estate as herin mentioned to the said
complainant upon delivery of the 16% shares of stock in the
Barksdale-Foster Hardware Co., Inc., a Corporation in the
town of Brookneal, Va., by the complainant; that the said de-
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fendant is here-by ordered and directed to execute a proper
deed in fee simple estate, to the said complainant and con·vey to the plaintiff the said 65 acres of land, more or less., as
mentioned in the said bill; that David S. Blanke11:ship be, and
is hereby appointed a Special Commissioner for the purpose
of delivering the 16lf2 shares of stock in the said BarksdaleFoster Hardware Co., Inc., to the said defendant and request the said deed from the said defendant; that a certified
copy of this decree be servtd on the said defendant at the
same time that the said commissioner herein appointed shall
offer the said shares of stock for the said deed;
page 8 ~ that if the said defendant shall fail to execute and
deliver a proper deed of conveyance of the said real
estate 'vhen the said commissioner shall offer the said shares
of stock, the said commissioner is hereby authorized and direeted to execute and deliver to the complainant a proper
deed 'vith special warranty of title conveying the said real
estate and deliver te said shares of stock, and the said commissioner shall report his acts hereunder to this court.
· Upon the motion of W. C. Walker to file }1is petition making
himself a party to this cause, which petition is offered a.nd
dated by the Court to-day, the Court being of the opinion that
he is not a necessary or proper party, said motion is ove~·
ruled.
And the defendant., W. R. Walker, having intimated an intention to appeal from this decree, the operation of the same
is suspended for a period of sixty days to enable him to apply for an appeal, upon giving bond in the penalty of $200.00
with su@cient suretx to he approved by the Clerk of this
oourt, conditioned according to law.
In the Circuit Court of Campbell County, Virginia.
Walter C.

v.

Hend~rson

Whitlo'v R. Walker.
DEPOSITIONS FOR THE PLAINTIFF.
The following depositions of Walter C. Henderson, }.{. L.
Boothe, J. Whitney Evans and A. T. Canada were taken before me, Bessie L. Orr, a Notary Public in and for the County
of Campbell, State of Virginia, by agreement of the parties
to this suit on Monday, Jan. 31, 1927, between the hours of
nine A. lVL and five P. M., in the office of David S. Blankin-

W. R. & W.
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ship, in the Court House Building at Rustburg, Va., whereiU:
Walter C. Henderson is plaintiff and Whitlow R. Walker is
defendant.
Present: David S. Blankinship, Attorney for the plaintiff;
A. S. Hester, Attorney for the defendant.
}Jage 9 }

vVitness,

WALT-ER C. HENDERSON,
:first being duly sworn, deposes as follows:
By

~!r.

Blankinship:

Q. Mr. Henderson, please state your age, place of resid~nce
and occupation 1
A. 38 years old in :May. I am in the Filling Station business and Grocery Store business at Brookneal.
Q. Are you the plaintiff in this suit of Walter C. Henderson v. W11itlow R.. Walker~
A. I am.
Q. Did you have a contract with 1\fr. Whitlow R. Walker,
the defendant, with reference to an exchange of shares of stock
·in the Barksdale-Foster :Hardware Co., a corporation, in the
town of Brookneal, for a farm 1
A. I did.
Q. Please explain the circumstances that lead up to the
making of this contract?
This question and answer thereto is objected to by Counsel
for the defendant, because such contract is required to be in
writing, and the co11tract is the best evidence, and the explanation or anything that took place before the entering of it is
not evidence in this case.
N ota.tion by David S. Blankinship, Counsel for the Plaintiff; in making this objection, the Counsel for the Defendant is arguing against his o'vn case, since in his answer he
sets up facts previous to the making of this 'vritten contract.
A. ~Ir. Walker and myself have been trying to get together
on this farm for a year or more. I have tried to buy it, and
he has been trying to sell, but we could not get together on
account of the price. But one day last Spring, Mr. Walker
and myself were going to Lynchburg, and we passed along
by this farm and lVIr. Walker approached me again, saying
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''let me sell you this farm''. And I told Mr. Walker I would
buy it if he would make the price right. Then I told him
I would trade him some Barksdal-e-Foster Hardware stock
for it, and he said, "I don't know whether I have a right to
sell the farm or not, but we will go to Lynchburg
page 10 ~ today and will find out". So we went to Lynchburg and I went in to see Mr. T. G. Hobbs and
asked Mr. Hobbs did Mr. Walker have a right to sell this
place, being as he was going to make an assignment of his
business down there, and 1vl.r. Hobbs said he had a right to
sell the farm as much so as anything, and told me to go ahead
and buy it if I wanted to. So we came back on home and we
got do,vn to Gladys and stopped and got a coca cola, then
got in the car and started for home, and I don't know whether
it was J\tir. "\Valker or myself that started to talk about it first, ·
any way, he asked me what I would give him for it, and I offered him 15 shares of Barksdale-:B,oster Hardware Stock,
and he said he would take 18. We figured up what that would
be per acre, and I told him I would not give 18, so 've argued
on to Brookneal. He got out of the car and went home, and
I went over to see him. I was to use J\~Ir. Walker's car that
night to go to Halifax, and he left it in front of his store,
.and I found that I was not going to use it, and I went over to
tell Mr. Walker that I was not going to use· the car, and while
I v.ras there, I told Mr. Walker I would talk to him some more··
about the trade. I told him that I had decided I 'vould split
the difference with him and trade. We talked it over and he
told me he 'vould let me know the next morning, and I told
him if he wanted to trade to say so then, that in the morning
I might not be in the notion, and he said, I am going to trade
with you. So I gave him $5.00 to close the deal and took areceipt for it.
Q. Is the receipt you have just referred to the same n.s filed
with the bill in this suit and marked as "Exhibit A"?
A. It is.
· Q. Did he agree to accept 161/2 shares of the stock as referred to, as the full purchase price for the farm as mentioned
in the bill in this proceeding ~
A. He did.
Q. In his answer the defendant states that at the time this
contract was made that he had a. racking headache and hardly
knew 'vhat he was doing. Do you recall whether or not he
was competent at that time to transact business
page 11 } and t.o know what he was doing?.
A. Yes, as much so then as he is now.
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Q. He was not delirious a.t the time?

This question and the answer thereto is objected to by counsel for the defendant.
A. No.
Q. What was the valuation per share for this stockY
A. I told Mr. \Valker it was $103.00, but it was worth
more than that. It was worth $103.75.
Q'. Do you mean it 'vas $103.75 per share?
A. Yes.
Q. Ho,v did yon place the value on ·this stock i
A. I asked Mr. Barksdale and Mr. Canada and they gave
me the value on it.
Q. So, then, you information was at the time this contract
'vas made that this stock was carried on the books of the
Barksdale-Foster Hardware Co., at $103.00 per share?
A. Yes.
This evidence is objected to by counsel for the defendant,
because it is heresay.
Q. Is there any other land in or near the community where
the farm about which this snit is brought that yon can purchase that will suit yon equally as well as this farm Y
A.. No. sir. I told Ivl:r. \Valker the reason I 'vanted this
place iR ·to move there and make my home and open me a
Chicken Farm.
Q. What dig you pay for this stock, ~Ir. Henderson?
.A.. It was sold at public Auction, at Brookneal, on Marc:h
8th. 1926, and I bought it in at $2,500 for 75 shares, and the
reason I got it at that price was because I had some money,
or had lost some money in the Barksdale-Foster :Hardware
Co., and the B;ig-4 Grocery Co., and I ran it to get my money
back that way. Mr. Carroll Scott ran against me, and I asked
him to quit bidding on the stock so that I could get my money
out of it, and I would sell it to him later, cheaper than he
could buy it then, and he tried to get me make a price on it
then, and he said as long as he knew I had lost money in the
other business, he would stop and let me have it.
page 12 ~ Q. Was there a fair size crowd there when this
stock was sold at public auction 1
•
A. No, there were only a few there.
Q. Do you know whether or not J\{r. Walker knew what this
stock brought at public auction?
A. I should think so, it was sold in 150 yards of his store.
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Q. Do you recall whether or not- ~Ir. Walker was in the
crowd when this stock was sold~
A. I do not.
Q. I-Iow much money did you pay Mr. "\Valker when this contract was made?
A. $5.00.
Q. flow was that paid?
A. $5.00 note.
Q. Did you carry the shares of stock to 1\Ir. Walker and
offer them to him and ask him for a deed to the farm¥
A. I did.
Q. Did any one go 'vith you when you took this stock to 1\ir.
\Valker?
A. Yes, sir, I carried lVIr. Boothe and 1\Ir. Evans with me.
Q. Were you ready and 'villing at that time to go through
with your part of the contract?
A. I 'va.s.
Q. Are you now ready and willing to go ahead and fulfill
your part of the contract?
A. I am.
Q. It appears from the records in the Clerk's Office of this
County that Mr. vValker, the defendant, had executed previous
to the contract herein mentioned, a Deed of Trust on the
said farm in the sum of $500.00 with interest since the 25th day
if Feb., 1926. Are yon willing, if tl1e Court trying this cause
su orders, to pay off that Deed of Trust and hold as·. collateral
security the stock which you have agreed to execute for the
said farm¥
A. Yes, but :Nir. Walker had told me before that there was
a $500.00 Deed of Tn1st against the place and if 've made
the deal he would clear that up. That was when 've went to
Lynchburg, the same day that we traded.
Q. Did you in any way misrepresent the stock
page 13 ~ herein mentioned to Mr. Walker¥
A. I did not. I traded with 1\!Ir. Walker fair and
square and I don't thini{ lVIr. Walker can say I misrepresented
anything to him about it. I have talked with Mr. Walker since
and told him if he could sho'v me where I had misrepresented
anything to him, he could call the deal off.
Q. In his answer, the defendant states that the paper signed
l'>y him set out in the bill was obtained by a false statement
of the complainant, meaning you, to the defendant as to the
value of the stock mentioned in the 'bill; that the complainant,
meaning you, stated that you had paid $4,500 for 75 shares of
stock, in getting one C. C. Scott to quit bidding, as he, the
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complainant, meaning you, had lost $3,000 on the stock. When
the complainant, meaning you, had purchased the stock for
$2,500, and the said Scott was not gotten to quit bidding on
the stock. Is this statement correct~
A. I never told ~Ir. Walker that I paid $4,500 for the stock.
Q. I will re-read this statement as stated in the defendant's answer and ask you if it is correct. One paragraph
reads as follows:· .A.nd this respondent further says that the
paper signed by l1im set out in the bill was gotten by a false
statement of complainant as to the value of the stock in the
bill, in that the complainant stated that he had paid $4,500
for 75 shares of stock in getting C. C. Scott to quit bidding,
as he, the complainant, had lost $3,000 on the stock, when, in
fact, the complainant had purchased the stock for $2,500, and
Scott 'vas not gotten to quit bidding on the stock. The complainant claimed that the stock 'vas worth $103.00 per share,
'vhen, in fact, it was purchased for thirty-three and a third
dollars per share a short time before, a.nd that was the market
value of the stock at the time of the statement made by the
said complainant?
A. I did not tell Mr. Walker anything about getting Mr.
Scott to stop bidding.
Q. Did you tell him you paid $4,500 for the stock?
A. I did not.
Q. Did JYir. vValker at this time tell you he was too sick
or ill to discuss this transaction?
pag·e 14 } A. He did not.
CROSS EXAMINATION.
By Mr. !-lester:
Q. If you were to deliver 1.61/2 shares of stock for this farm
or land that you say was in that 'vriting, why did you pay
$5.00~

A. To close the deal. I did not deliver the stock that night.
I gave him $5.00 to close the deal and to examine the records
as he told me.
Q. What was he to do with the $5.00 if the records were
clear and the 16Y2' shares of stock were delivered.
A. He should have returned it, but nothing was said about
what would become of it.
Q. Then the $5.00 'vas no part of the consideration of the
land'
A. It was to close the deal.
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Q. In other words, you were paying $5.00 for an option.
A. No, sir, to close the deal.
Q. Then, if you were to get it back, it could not have bee~
any payment on the land, could it¥
A. I had not thought anything about that, whether he would
give the $5.00 back or whether he would keep it.
Q. Is it not a fact that you were just anxious to get. Mr.
Walker bound to take that 16% shares of stock¥
A. If I had not wanted the farm, I would not have bought it,
and I talked to him about twelve hours about the trade.
Q. Is it not a fact that you were paying that $5.00 because
you wanted to get rid of that stock¥
A. If I had not wanted to get rid of it, I never would have
traded.
Q. You bought this stock at what time¥
A. I think it was about 1\tiarch 8th, 1'926.
Q. This stock was not delivered you for several days, was
it¥
A. The Court had to confirm the sale before it was delivered.
Q. Does it come within your knowledge that T. G. Hobbs
and Mr. Settle, as Commissioners of the Court did the selling
of that property~
A. I knew it.
Q. Is it not a fact that they told you that day,
page 15 ~ they would not deliver the stock until they eould
see whether they could do better with it¥
A. No, sir.
Q. And is it not a fact that Mr. B{arksdale was negotiating
with these people about the buying, or at least they were doing
it with. him for a higher price'
A. I don't know whether :Mr. Barksdale was or not.
Q. And is it not a fact that Mr. Barksdale refused to pay
more than that for it¥
A. Mr. Barksdale told 1\fr. Settle the day of the sale that
he would love to have it and 'vould buy it, but he did not have
the money.

The above question and answer ther.eto with reference to
conversation between ~Ir. Barksdale and Mr. Settle objected
to by counsel for the plaintiff, because it is heresay evidence.
Q. I believe you ·stated a moment ago. that you heard Mr.
Settle say something to Mr. Barksdale about itt
A. Yes.
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Q. And you heard him say he did not have money to buy7

Same objections and snme reasons given as above by counsel for the plaintiff.
Q. I believe you stated a moment ago that you did not tell
JYir. Walker that you had requested Mr. Scott not to bid on
the stock?
A. I did ask ~ir. Scott not to bid on the stock, that I had
lost money and wanted to get it back, but I did not tell Mr.
vValker I gave $4,500 for it.
Q. Did you tell him that you had requested Mr. Scott not
to bid on the stock~
A. No, sir.
Q. Why was it you were telling Mr. Scott not to bid on the
stock, do you -think it a proper thing to do at a public sale Y

Objections by counsel for the plaintiff on the grounds that
this is an improper question, implying fraud when there is
no evidence of fraud. And besides, that the plaintiff was not
a commissioner or a Trustee in any way in charge
page 16 ~ of this stock, but was merely a purchaser at the
sale .
.Notation by the counsel for the defendant; counsel for the
plaintiff overlooks the fact that a man ·can't go and prevent
a sale of property in getting the bidders not to bid, in order
to take advantage of the sale. If he did get Mr. Scoot to quit
bidding as he says in this case, he then perpetrated a fraud
in that case and he ought not to ha.ve received the stock.
Objection is here made by the counsel for the plaintiff to
counsel for the defendant arguing his case in the depositions.

A. My father was one of the creditors, and I don't think I
would do anything to hurt him, and I think it was a proper
thing to do in this case.
Q. Is it not a. fact that Mr. vValker stated to you at the
time that this sale was made or at the time this receipt was
signed that you did not pay but $4,500 for that stock, and that
you told him that ·was true, but you had lost $3,000 and you
bad gotten ~fr. Scott not to run the stock up on you and let
you have a chance to get your $3,000 back. vVas not that your
talk during the day?
A. It was not.
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Q. You did not know that Mr. 'Valker was insolvent and
that his creditors was pushing him a.t the time?
A. He told me that morning that he was, and he said he
could find out whether or not he could sell the farm.
Q. Did not he tell you he had a lot of judgments against
him and was going up there to turn everything over to his
cr(\ditors by making an assignment?
A. No, sir.
Q. You stated in your direct examination that you went
\Vith Mr. Walker and he said he \Vas on his way to make an
assignment T
A. I did not. He said he would find out whether he had a
right to sell the farm or not. He asked 1\!Ir. Hobbs \Vas he not
ready to make an assignment.
Q. You knew his financial condition at that time¥
A. I wnew be was hard up.
Q. Yon say that stock was worth ~103.00 when,
page 17 ~ in June, was it worth any more than when you
purchased it in J\1arch ~
A. I said the book value of the stock was $103.00, and it
\Vas worth as much in June as it was then.
Q. I believe you said you went to Mr. Barksdale and Mr.
Canada before you bought it, to kno\v what the book value.
was?
A. Mr. Barl<sdale said that it was worth $103.00, and he.
would love to have it.
Q. Then it was put up at public auction and only brought
thirty-three and a third dollars per share?
A. Yes, by my getting Mr. Scott to stop bidding on it.
Q. Then you mean to testify that you got stock that was
\Voi'tb $103.00 per share, or rather $7,725 for $2,500?
A. Yes, sir.
Q. And you did that by getting Mr. Scott to get out of the
"1'ay1
A. I bought it by getting J\.fr. Scott to stop bidding on it.
RE-DIRECT EXAlVIINATION.

By ]4r. Blankinship:
Q. Mr. Henderson, it \Vas something said in the cross examination by Mr. Hester about the $5.00 paid at the time the contract was made. Was this $5.00 accepted to by Mr. Walker,
the defendant, as a consideration to bind the contract Y
A. It was, and he still has the $5.00.
Q. Has he at any time ever offered to return the $5.00Y
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. A. Yes, he offered me the $5.00 back.
Q. Was that before or after you asked him for a Dee.d ~

A. It was before.
Q. ~Ir. Hester, in his question, intimated that the defendant 'vent to Lynchburg the day the contract was made to make
an assignment. Did he tell you he was going for that purpose1 .
A. He did not.
Q. vVhat did he tell you he was going forY
A. To see a lady.
Q. So,. then, he went to see his sweetheart instead of going
to make an assignment so far as you know Y
A. Yes, sir.
page 18 } Q. Are you willing for the stenographer to sign
your name to yvur depositions Y
A. Yes, sir.
And further this deponent saith not.
WALTER C. HENDERSON,
By Stenographer.

The Witness,

J\L L. BO.OTHE,
:first "Qeing duly sworn, deposes as follows :
DIRECT

EXA~IINATION.

By ]\!Ir. Blanldnship :
Q. ~Ir. Boothe, please state your place of residence and occupation 1
A. Brookneal, Va., Delco Light Salesman.
Q. You used to be one of the Supervisors of the County of
Campbell, did you not 1
A. Yes, sir.
Q. Did you go with Mr. Walter C. Henderson, the plaintiff in this suit when Mr. Henderson 'vent to the defendant
and offered him the shares of stock for a Deed to the land
mentioned in this suit~
A. I did.
Q. ·YQu heard ~Ir. Henderson offer him the stock for the
Deed?
A. Yes, sir.
Q. Did Mr. Walker say he 'Yould not give DeedY
A. Said he would not.
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Q. Are you willing for the Notary to sign your name to ·
your deposition 7
·
A. Yes, sir.
And further this deponent saith not.

M. L. BOOTHE,
By Stenographer.
..

The Witness,

J. WHITNEY EVANS,.
:fiirst being duly sworn, deposes as follows:
By Mr. Blankinship :
Q. Mr. Evans, please state your place of resipage 19 ~ dence and occupation'
A. Naruna, Va., Deputy Sheriff.
Q. Did you go with Mr. Walter C. Henderson, plaintiff in
this suit when he went to see Mr. Walker, the. defendant in
this suit and offered him th~ stock mentioned in the depositions in this case for a Deed to the land mentioned in the
the suitY
A. -I did.
Q. Did ·you hear Mr. Henderson offer the stock to Mr.
Walker for a Deed to the farmY
A. I did.
Q. Did you hear what 1\fr. W a.lker said~
A. His ans,ver was, "Not today''.
Q. Did he give any reason for not giving it then Y
A. I did not hear any.
Q. Are you willing for the Notary to si~ your name to
your depositions 7
A. Yes, sir.·
And further this deponent saith not.

J. WHITNEY EVANS,
By Stenographer.
The Witness,

A. T. CANADA,
first being duly sworn, deposes as follows:
By ].{r. Blankinship:
Q. Mr. Canada, please state your place of residence and
qccupa tion Y
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A. Brookneal, Va., and I am bookkeeper for BarksdaleFoster Hardware Co.
Q. Do you hold any official position outside of being bookkeeper! ·
·
A. I am Secretary and Treasurer.
Q. As Secretary and Treasurer and Bookkeeper for the
Barksdale-Foster Hardware Co., a corporation, are· you familiar with the value of the stock as carried on the Corpora- ·
tion 's Bpoks f
A. Yes, sir.
Q. It has been testified to in this suit .that June
page 20 ~ 10, 1926, the value of each share of stock was carried on the Books of the Corporation at $103.00.
Is this correct?
A. Yes, sir, that is what we valued it at. That was the
book value of it last June, as the books show.
Q. How do you arrive at the value of stock when you carry
it on the books?
A. According to the statements we got out. They showed
that the stock figured $103.75.
Q. You mean then that by considering the assets and liabilities. of the Corporation, the difference is divided by the
number of shares of stock and that amounted to $103.007
A. Yes, sir.
Q. You don't know anything about the contract Y
A. No, Rir.

CROSS

]JXA~1INATION.

By ~fr. Hester:
Q. Do you know 'vhat amount of stock the Barksdale-Foster Hardware Co., had on June 10, 1926?
A. Not exactly, but around $20,000.
Q. When had you taken any account prior to June 10, 1926 7
A. Dec. 31, 1925.
Q. How many hills. did you have out on June 10, 1926~
A. This queRtion ohjec>ted to by counsel for the plaintiff, as
it is n difficult question for the witness to answer, not having
been requested to produce his books in this suit.
A. I don't know.
Q. Do you know how many bills you had out due in Dec.,·
1925?

A. I don't remember.
Q. Do you kno'v whether you had the same amount due in
June, 1926 7
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A. Somewhere about the same, but I really don't know exactly.
Q. How :;nuch was the Barksdale-lt,oster Hardware Co.,
owing on June 10, 1926?
A. Somewhere about the same each year, as statements
show.
Q. How ·much did the st3h!ments show you were owing? .
Counsel for the plaintiff objects to these questions, for the
reason that it would be impossible for a witness to remember
the exact :figures for a corporation and carry them
page 21 ~ in his head for a time of two years.
A. I don't remember.
Q. Is it not a fact, Mr. Canada, the Barksdale-Foster
Hardware Co., was hard up at that time Y
A. Well, I suppose they 'vere like most concerns, had some
money out and needed all the money they could get.
Q. Is it not a fact that they were not meeting their obligations a.t that time Y
This question objected to by counsel for the plaintiff, on
the grounds that it has nothing to do with the contract .betwen
the plaintiff and the rlefendant to his suit.
Q. Did ·not 0. L. Evans, Attorney of Lynchburg, bring
suit of $1,000 against you at that time 1

a

Counsel for the plaintiff objects to this question, as it is
immaterial .in this case.
Q. Did 0. L. Evans, Attorney, have a claim against the
Company about that time ~
A. No, sir, I don't kno'v of any.
Q. Do you remember the claim he handled against the
Barksdale-Foster Hardware Co.?

Question and answer thereto objected to by counsel for the
plaintiff.
A.
Q.
A.
Q.
A.

I don't remember any claim he had against them.
How much dividend did you declare for 1925 Y
Not any.
For 1926?
Not any.
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Q.. How long has it been since you have declared a dividend?
This question objected to by counsel for the plaintiff for
the reason that it has absolutely nothing to do with the contract between the parties to this suit. And besides, Mr.
Walker having been a resident of Brookneal for many years,
lrnew as well as Mr. Henderson the condition and financial
affairs of the Barksdale-Foster Hard,vare Co.
A. I don't kno·w, I have not been there but two years.
Q. No dividend declared while you were there f
page 22 ~ A. Not in 1925 and 1926.
Q. Do you know of any stock that was sold of
the Barksdale-Foster Jiardware Co., except the 75 shares
since you have been there¥
A. Yes, sir.
Q. What stock was sold Y
A. I bought some at $106 a share.
Q. When~
A. Sept., 1925.
Q. Whose stock did you buy7
A. vVerth Harvey's.
Q. You bought that stock in order to get the position you
now have1
A. I got the position before I bought it.
Q. vVas not Werth I-Iarvey Secretary and Treasurer at the
time he sold his stock? .
A. He sold his stock after he resigned.
Q. ·You kne'v when this stock was sold on March 8, 1926,
the best bid they got was thirty-three and a third dollars
per share?
A. Yes, sir.
RE-DIRECT EXAMINATION.

By Mr. Blankinship:
Q. But regardless of what. the stock sold for at public auction, it has been carried on the books at the price previously
referred to7
A. Yes, sir.
Q. Yon bought some of the same stock at $106.00 per share 7
A. Yes, sir.
And further this deponent saith not.
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Q: Do_ you give the stenographer authority to sign your
name to your depositions~
A. Yes_, sir.
A. T. CANADA,
By Stenographer.

page 23 ~ State of Virginia,
County of Campbell, to-wit:
I, Bessie L. Orr, a Notary Public for the County of Campbell, State of Virginia, do certify that the foregoing depositions were duly taken, reduced to writing and signed by me
as Agent for the deponents before me at the time and place
as therein mentioned, by agreement of counsel.
In witness whereof, I have hereunto set my hand this the
31st day of Jan., 1927.
BESSIE L. ORR,
Notary Public.
Notary fees $11.55.
In the Circuit Court of Campbell County, Virginia,
4th, 1925.
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W. C. Henderson
vs.
W. R. Walker.
The depositions of S. G. Wood, et als., taken before Margaret Thomas, a Notary Public in and for the City of Lynchburg, Virginia, this the 4th day of March, 1927, in the case of
Henderson vs. Walker, pending in the Circuit Court of Campbell County, Virginia, in the office of A. S. Hester, counsel for
the defendant, W. R. Walker, in the Krize Building, Lynchburg, Virginia.
Present: W. R. Walker, in person, and his co.unsel, A. S.
Hester; W. C. Henderson, in person, and his counsel, David
Blankinship.

MR. S. H. WOOD,
a witness of lawful age, being first duly swon1, deposeth as
as follows:
·
·
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Examination by Mr. Hester:
Q. ~lr. Wood, .are you over the age of 21 years~
A. I am.
Q. Where do you live¥
page 24 ~ A. In the City of Lynchburg, 310 Harrison
Street. ·
Q. What is your occupation~
.
A. I am manager of the Credit Interchange & Adjustment
Bureau of the Lynchburg Association of Credit Men.
Q. On Ma.y 29th, 1926, I, as attorney for W. R. Walker,
wrote a letter ·to his creditors, in which letter there is the
following paragraph: ''~Ir~ vV. R. Walker of Brookneal, Virginia, was in my office on yesterday with a gentleman who desired to help him pay his creditors, but after going over the
matter, this gentleman was unwilling to undertake to pay as
much as 75c in the dollar. He is willing, ho,vever, to pay as
much as 50c on the dollar, and if his· creditors will accept that
sum, the money will be advanced, and Mr. Walker's debts
paid." Did that proposition come before you, representing
any of the creditors of Mr. Walker?
By Mr. Blankinship: This question and any answer thereto
is objected to on the ground that it is irrelevant and immaterial to this suit for specific performance. This question is
something different and apart from the issue involved in this
case.
A. The matter came before me as representative of his
creditors.
Q. It did come before you~
A. Yes, sir.
Q. Under what circumstances was the 75% offer given 7

By Mr. Blankinship: This question is objected to on the
same grounds as above stated.
A. Mr. Walker wrote to our organization, and requested
that we call a meeting of his creditors in order that we might
discuss his financial affairs. We did so, and submitted an
offer back to l\1r. Walker of 75c on the dollar. Mr. Walker
could not raise sufficient funds to pay 75c on the dollar to his
creditors, and submitted the counter-proposition of 50c in the
dollar. The counter proposition was submitted
page 25} about the last of May, 1926. We then took the matter up with some known creditors of record, and
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they, with the exception of one or two, accepted the 40%
proposition.
Q. Had 1\1r. Walker said to you, as representative of his
creditors, that he would have to turn all of his property over
to his creditors in payment of his debts, and that was the reason this offer was made f
A. At the m~eting of creditors, at ·which 1\Jlr. Walker was
present, we went thoroughly into his affairs. He made a
statement of his assets and liabilities, and stated that it would
be a hard struggle for him to raise any cash amount to pay
on the claims. The creditors then submitted to him the abovementioned .offer of 75c in the dollar, which he could not meet,
and the 50% counter-offer was made by him and accepted.
Q. Who paid or settled the 50% offer f
By lVIr. Blankinship: This question and any answer thereto
is objected to on the ground that it is absolutely immaterial
and irrelevant.
A. The compromize above referred to was paid by our organizsa tion.
Q. Who paid the money to the organiaztion f
A. Mr. W. C. Walker paid the money to the organization
in an amount of $1,648.66. The check was deposited in the
First National Bank of Lynchburg, Virginia, and 've. checked
on the amount, paying the various creditors 50c in the dollar
as about outlined.
Q. Was this money paid in carrying out the offer of 50c
in the dollar made by ~ir. Walker and accepted by his creditors?
A. This money was paid to our organization as a fulfillment
of the agreement which the creditors made with us to accept
50c in the dollar in full of their accounts against Mr. W. R.
Walker.
Q. Was that a compliance with the offer that Mr. Walker
had made on the 29th day of ~Iay, 1926?
A. This was following out and in compliance
page 26 ~ with the offer made by Mr. Walker on the 29th
day of 1\rla.y, 1926.
CROSS EXAMINATION.
By Mr. Blankinship:
Q. ~Ir. Wood, do you remember the exact date on which
this agreement you speak of was made?
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A. To the best of my knowledge and belief it was the same
day upon -\vhich Mr. Hester wrote this letter-May 29th,
1926.
Q. In making this ~greement, did Mr. Walker tell you that
he had failed two or three times before, and that some of his
relatives had compromised with his creditors for about 50c
on the dollar, to the advantage of his relatives, who purchased
his assets1
A~ Nlr. Walker said nothing to me on that subject.
Q. Do you know anything 'vhatever about the contract between Mr. \Valker and ~lr. Henderson, on which said contract
w·e are bringing this suit for specific performance 7
A. I know nothing about it.
By Mr. Hester:
Q. Are you willing· for the stenographer to sign your name
to your deposition1
A. Certainly.
S. G. WOOD,
PerL. E. R.

Further this deponent saith not.
:NIR. W. R. WALKER,
a witness of lawful age, being first duly sworn, deposeth as

follows:
Examination by l\ir. Hester:
Q. Are you the defendant in the suit of Walter Henderson
vs. W. R. Walker?
A. Iam.
Q. ~fr. Walker, in a letter dated ~lay 29th, 1926,
page 27 ~ I. I, A. S. Hester, as attorney for you," 'vrote a let.
ter. in which appears the following: "Mr. W. R.
Walker of Brookneal, Virginia, was in my office on yesterday,
with a gentleman 'vho desires to help him pay his creditors,
hut after going over the matter, this gentleman is unwilling
to undertake to pay as much as 75c in the dollar. He is willing, however, to pay as much as 50c in the dollar, and if his
~reditors will accept that sum, the money will be advanced,
and Mr. Walker's debts paid." Did you, on that date, get
me, as your attorney, to 'vrite that letter, and take it up with
your creditors V
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By Mr. Blankinship: 1~s question and any answer thereto
is objected to on the grounds that it is irrelevant and immaterial to the issue involved.
A. I did.
~
(l. When the offer was made to you by your creditors,
prior to that date, to take. 7nc in the dollar, nad you told your
creditors that you would have to convey your property, including this land that is in this controversy, to pay your
debts 1
.A. I told them I could borrow the money by conveying
all my property as collateral.
Q. Did you go to :M.r. Wood, who represents the creditors,
in person with me and discuss this matter 1
A. I did.
Q. Did you tell Mr. Wood that unless some arrangement
could be made to g·et somebody to advance the money for you,
you would have to go into bankruptcy, and turn everything
over to your crediturs ~
A. I did.
Q. And you made this offer of 50c in the dollar, upon the
condition that·you could get somebody to help you 1
A. I did.
Q. Who 'vas the man who first came to look into the matter of helping you Y
A. C. C. Scott.
page 28 ~ Q. \Vhy "'as it he didn't carry it out~
A. He didn't see enough property over the indebtedness to make himself safe.
Q..Was the agreement that you were to convey to 0. C.
Scott your property in fee simple-everything you had-in
payment of these debts' That is, if he 'vould pay the debts
for you?

By Mr. Blankinship: This question and any answer thereto
is objected to on the ground that this question is very leading,
and suggests the answer to the witness.
By .Mr. Hester: All right, then. Kill that question, and I
will put it differently.
Q. Was a deed to be made to C. C. Scott, conveying- your
property, or "ras it to be a mortgage or deed of trustY
A. The deed was made toW. C. Walker.
Q. But you had an agreement, however, 'vith C. C. Scott
before thn t Y
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A. Yes.
Q. No,v, I will show you a deed dated on the 29th day of
June, 1926, made by W. R .. Walker to W. G. Walker-or a
copy of the deed. Did you make the deed of which this is a
copy, to W. C. Walker
By 1\ir. Blankinship: What date is that deed 1
By Mr. Hester: The 29th of June, 1926.
A. I did.
Q. vVill you please make this deed a part of your answer T
A. I will.

page 29 }

Note: The Deed is hereby made a part of the
record, marked ''Henderson vs. Walker, Exhibit

A.''
Henderson
vs.
Walker.

EX. A.
THIS DEED, made this the 29th day of June, 1926, behveen W. R. Walker, wido,ver, party of the first part and
W. C. Walker, party of the second part;
·
WITNESSETII:
WHEREAS "\V. R. Walker is greatly indebted on account
of his mercantile business transacted in the town of Brookneal; and whereas he is totally unable to pay his creditors
'vithout selling his property; and whereas he is now owing
some forty-five hundred ($4,500.00) to five thousand dollars
($5,000.00); and 'vhereas the said W. C. Walker has agreed
and is now undertaking to pay and satisfy his creditors by
advancing sufficient sum of money to pay off said indebtedness;
NOW, THEREFORE, in ~onsideration of the premises
and the sum of FIVE DOLLARS ($5.00), the receipt of which
.is hereby acknowledged, the said party of the first part doth
hereby grant. bargain, sell and convey unto the said party
of the second part the following described property situated
in the County of Campbell, to-wit:

,j
50

ln the Supreme Court of Appeals of Virginia.

1st. That certain stock of merchandise and :fL-.dures situated in the store room No. 6 Rush Street in the Town of
Broolmeal, County or Campbell, together with the license;
also all accounts, books, notes and debts of every description that are due the said party of the first part 'vhether on
account of the mercantile business or some other, especially
the note for $480.00 that is secured by deed of trust given
by Lillian M. Elder and Edgar Elder which deed is of record
in the Clerk's Office of the County of Campbell.
2nd. One five-passenger Ford Touring Car, 1925 Model.
3rd. That certain five lots in the Town of Brookneal,
County of Campbell, Viz: Lots No. 1-2-3-4 and 5 of the Wickliff and Rush Addition to the town of Brookneal, as will appear from the map recorded in the Clerk's Office of Campbell
County in Deed Book ~go, page 378; it being the same property
that was conveyed toW. R .. Walker by E. T. Yeapage 30 }- man and wife on October 17, 1923, and recorded in
the Clerk's Office of Campbell County in Deed Book
132, page 571. For a more accurate description reference is
hereby made to said deed.
4th. That p~rcel of land deseribed as follows: One-half
acre, more or less, located at Cake Walk in the County of
Campbell, State of Virginia and joining Dave ~Iclvor 011 the
'vest, Dave Walker 011 the east. N. W. Ry. Company on the
south and the public road on the north, it being the same land
conveyed toW. R. Walker by N. I. Walthall and wife by deed
the 24th day of May, 1920, and recorded in the Clerk's Office of
the County of C'amphell in Deed Book 119, page 36.
5th. The following described real estate situated in Falling
River Magisterial District, Campbell County, Virginia, towit:
A tract of land containing 56 acres bounded on the north
by the lands of the Norfolk & Western Ry. Co. on the east by
G. D. Elder; on the south by the said W. R. Walker and B.
L. Elder, and on the west by the lands of E. L. Ridgeway, this
being a portion of Lot No. 2 of the Lewallen Elder estate as
shown on the survey ofT. ~I. Bass, dated ~larch 15, 1918, an~
a portion of the land conveyed to the said W. R. Walker by
Nannie W. Suddith and others by deed dated March 26, 1918,
and recorded in tbe Clerk's Office of Campbell County, Virginia, in Deed Book 111, page 560.

':
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6th. That 2/7 undivided interest in the lands of Chas. W.
Hunter, deceased; lying in Falling River lVIagisterial District,
Campbell County, Virginia, and adjoining the lands of Frank
Hunter, deceased, lying in Falling River Magisterial District,
others; it being the same land, or interest in the land that
was convey.Jd toW. R. Walker by Lillian lVI. Elder and J. H.
Elder, her husband, by two certain deeds, one dated the 14th
day of February, 1923, and recorded in the Clerk's Office of
Campbell County in Deed Book 129, page 452; and the other
deed dated the 28th day of April, 1923, and recorded in the
Clerk's Office of Campbell County in Deed Book 1?0, page
320.
7th. That certain lot or parcel of land situated in Falling
River lVIagisterial District, Campbell County, Virginia, adjoining the lands of J. 0. Terry, James Burkley, and B. Irby,
and is a part of what is known as the ''Polly Hubbard" land,
containing 25 acres, more or less; it being the same land that
was conveyed unto the said W. R. vValker by W. E. Hazlewood, trustee, by deed dated the 31st day of January, 1924,
'vhich deed is recorded in the Clerk's Office of Campbell
County in Deed Book 135, page 59.
8th. That certain parcel 1f land in Falling River Magisterial District, Campbell County, Virginia, containing twelve
acres (12 acres), more or less, adjoining the lands of B. L.
Elder, G. D. Elder, and W. R. Walker, known as the Lewallen
Elder Home tract; it being the same land that "ras conveyed
to vV. R. Walker by Lillian ~L Elder and husband.
page 31 ~

9th. The one-third undivided interest for the
life of the said "\V. R. Walker in that two certain
lots, or parcels of land, situated, lying and being in the town
of Brookneal, Virginia, as shown on a plat of the Terry division of the Carolina Developing Co. in Block E of said
division, beginning at the corner of the lot marked ''Terry"
on said plat on the north side of A Street; thence with A
Street 200 feet to a post; thence north 150 feet to a gully,
thence 200 feet to the northeast eorner of the Terry lot,
thence the line of the Terry lot to the beginning of A Street
the two lots being the south half of lots 10 and 11 in Block E
of the plat of the Terry Addition to Brookneal, Virginia;.
these lots being the same conveyed to Eva H. Walker, who is
now dead, by S. C. Henderson and 'vife, by deed dated the
3rd day of ~Iarch, 1920, and recorded in the Clerk's Office
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of Campbell County in Deed B:.ook 118, page 91. For a more
accurate description of said property reference is hereby
made to said deed and plat contained therein.
lOth. That certain undivided one-third life interest in the
house and lot and vacant lot in the town of Brookneal owned
by Eva I-I. Walker at her death. The said house and lot be.ing conveyed to Eva H. Walker by a commissioner of the court
in the suit to wind up the estate and pay off the indebtedness
of Grace J. Walker that was held on said place and Eva H.
Walker became the purchaser; the deed to said property is
recorded in the Clerk's Office of Campbell County; which
house is situated on Virginia Avenue and Lot No. 6 of the
Monroe Addition and the vacant lot is Lot No. 5 in Block 3
of the Monroe Addition, which deed is recorded in the Clerk's
Office of the County of Campbell in Deed Book 116, page. 548.
The party of the first part doth convey said property with
General Waranty of title unto the said party of the second
part, and he covenants that he has the right to convey said
property; that he has done nothing to encumber said property; that the gan1tee sall have quiet and peaceable possession of said property, free from all encumbrance; and that he,
the said party of the first part, 'vill execute such further assurances of said property as may be requisite.
Witness the following signature and seal.
..................... (Seal)
page 32

~

State of Virginia,
City of Lynchburg, to-wit:

I, ...................... , a Justice of the Peace of and
for the City of Lynchburg, hi the State of Virginia, do hereby
certify that W. R. Walker, whose name is signed to the foregoing deed, bearing date of the 29th day of June, 1926, has
this day personally appeared before me and acknowledged the
same to be his act and deed in my City and State aforesaid.
Given under my hand this the 29th day of June, 1926.

... ........ .. .. . . . .'

Justice of the Peace.
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Q. Was that deed carrying out the proposition that you
made with your creditors on Ma.y 29th, 19267
A. It 'vas.
Q. Was that agreement made to convey your property
prior to the lOth of June, 1926, to the benefit of your creditors?

By Mr. Blankinship: This quesion and any answer thereto
is objected to on the ground that the question is leading.
A. The agreement was madeJ but the deed wasn't written
up till later.
Q. Then do I understand you to say that the agreement
'vas made prior to the lOth of June, 1926 ~
A. It was.
Q. l\1r. Walker, do you know when this deed was recorded Y
A. On the 29th day of June, 1926.
Q. Had the proc-ess in this case of Henderson against you,
been served at that time~
A. It had not.
Q. I notice the process says "Erected June 29th, 1926, by
delivering in person a true copy of this summons to W. R.
Walker in Brookneal, Campbell County, Virginia,
page 33 ~ J. Whitney Evans, Deputy of R~ L. Perow, Sheriff
of Campbell County, Virginia''. What time of day
'vas that notice served on von on the 29th of June?
A. After 6 o'clock P. M. I don't know the exact hour,
but I don't get home till after 5:30 or 6:00, and it was after
that.
Q. Had the 'deed to W. C. Walker been recorded with the.
Clerk prior to that time
A. It had been filed with the Clerk previous to that time.
Q. Mr. Walker, it is stated by Mr. Henderson in his deposition that he came to your bouse on the night of the lOth, and
that you signed a receipt. \Vhat was your condition on that
night? Were you sick or well?
·
A. I had a slight headache that evening, along about 7 :30,
and retired somewhere along about 8:00 o'clock, or maybe
8:30, and between 9 :00 and 10:00 o'clock :Nir. Henderson came
over to my house and said he came to tell me about the car
being over at town, and broached the subject of trading .the
Barksdale-Foster Hardware stock. I told him I 'vas feeling
bad, and went hack to my room a.nclla.id down on the bed. I
a ~ked him if he would come in. He came in, and asked me
if I wanted him to go to the drugstore for something for me,
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but I told him no, I 'vould get over it presently, I reckoned,
He staid awhile, and insisted on trading the stock for some
land. I told him I didn't want to trade then, I wanted to investigate, and see what the stock was 'vorth. He says, "When
I trade, I trade. Can't you take my 'vord for it'', and I told
him, no, I wanted to see 1\'Ir. Webb and Mr. Barksdale. I told
him that I was involved, and that I might have to borrow more
money~ that I was negotiating then for some. He told me
that I could borrow more money on the stock than I could on
the land, and I went to ~lr. I-Iendcrson the next morning and
offered him his $5.00 back, and told him I didn't want the
stock, that I was not in a position to trade, but he said he
"rouldn 't give me back tlw money, and would hold me to the
trade.
Q. What representation, if any, did he make
page 34 ~ as" to the value of the stock?
A. He said it "ras worth $103.00 book value.
I asked him 'vhat the cash value was, and he said $100.00.
Q. Did you ask him what he paid for it~
A. I said to him, ''You didu 't pay hut $4,500.00 for the
75 shares". He says," No, but I got it cheap because I asked
Mr. Scott to stop bidding, that I would sell it back to him
cheaper then he could buy it at the auction". That is what
I said to him, and he didn't tell me that he paid the $4,500.00
for it, but he said he asked Mr. Scott not to bi'd against him,
as he had lost money, so much money in the hardware company.
Q. Did you tell ~Ir. Henderson on your way from Brookneal to Lynchburg, that you didn't know that you would have
a right to dispose of that land, as you were in trouble 'vith
your creditors 1
By Mr. Blankinship: This question and any answer thereto
is objected to on the ground that it is leading and suggests
the answer to the witness.

A. I told ~1:r. Henderson that I didn't think I could dispose
of my land, and Mr. H.enderson told me that he had seen a
lawyer, and that the la,vyer told him that I could dispose of it.
Cl-tOSS

EXA~IINATION.

By Mr. Blankinship:
Q. 1\ifr. Walker, you are living here in Lynchburg now,
aren't you Y
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A. ·Yes.

Q. What relation, if any, are you and 1\IIr. Hester, your counsel?
·

By Mr. !fester : None.
By J\IIr. Blankinship : You aren't testifying. Let him answer.
A. None.
page 35 ~

By Mr. Hester : We married sisters, but both our
wifes are dead.
. Q. At the time you state you made this agreement with
your creditors to compromise your debts on a 50% basis,
how much property did you have.~
A. I don't know right now.
Q. Name off the real esta.te that you had at that time.
A. I had a farm of 66 acres, and a tract of 25 acres .
.Q. Did you have a house and lot?
A. I had a life interest in one.
Bv Mr. Hester: He has one-third life interest in the house
and "'lot, if you want to know.
A. I have a one-third life interest in it.
Q. Did you have a house and lot that you sold to Mr. Sam
StevensY
A. I did.
Q. What did J\IIr. Stevens give you for that house and lot?
A. He paid me $225.00 and assumed the deed of trust for
$600.00.
Q. What did you pay for this house and lot that you sold
l\1:r. Stevens ~
A. $1,250.00.

Q. Why did you sell this house and lot for less than you
gave for it?
A. Because I couldn't get what I paid for it. I bought it
when property was high.
Q. Did you try to sell it to anybody but Sam Stevens Y
A. I don't kno·w that a~ybody proposed buying it but him.
Q. Did you try to sell it to anybody else?
A. I don't remember that I did.
Q. Does this lot have a large dwelling house on it Y
A. It has a five or six room dwelling.
page 36 ~ Q. Do you still have the 25-a.cre farm that you
sold?

. 56

.In the Supreme Court of Appeals o~ Virginia.

A. No, sir.
Q·. How did you dispose of that Y
A.J I sold it to my brother, to get the money for it.
Q. For what¥
·
..
A. I sold it to him with my other property, to pay my
debts.
Q. At the time you made this agreement with your creditors, did you not have a stock of merchandise in a store at
Brookneal, ·worth around $4,000.00 ~
A. No, sir. I had a stock there. ·
Q. What did Mr. Henry Younger offer you for this stock
of goods¥
A. I don't remember just what he offered me. I think
around $800.00 or $1,000.00-something like that.
Q. Wasn't it somewhere between $4,000.00 and $5,000.00
that he offered you?
A~ No, sir.
Q. Can you recall what be did offer you for this stock of
goods¥
A. I don't rememl1er exactly. I do remember telling Mr.
Younger that he would have to trade with Sam, my brother.
Q. Did you ask Mr. Younger $4,000.00 for this stock of
goods?
A. I do not remember. ..
Q. Then you state positively on oath, that you do not remember what you asked l\ir. Younger for this sto~~y
A. I do.
Q. What was the amount that you compromised on with
all of your creditors Y
A. I didn't compromise with all of them. Some of them_
my brother had to pay in full.
Q. What was the amount-the total amount-that you compromised on with the creditors that you paid 50c on the dollar?
A. Between $1,600.00 and $1,700.00.
page 37 ~ Q. Mr. Walker, do you recall my coming to see
you in Brookneal with reference to asking you
whether or not you intended to give Mr. Henderson a deed
for the stock you and Mr. Henderson had agreed on~
A. I do.
Q. Do you remember what you told me when I asked yon
if you were going to give him a deed 1
A. I told vou that I would not then.
Q. Did you not tell me that you were negotiating a loan
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with lVIr. Ilester, your attorney in this case, and thought
probably you would be able to carry the deal through within
the next two or three days¥
A. I don't remember just what I told you.
Q. So you don't remember what you told me?
A. No.
Q. Please look at this instrument in 'vriting, marked Exhibit A in this· case, and state whether or not you placed your
signature on itt
A. Yes.
Q. Did you accept $5.00 from Mr. Henderson the day this
receipt ,.~las given 1
A. I did.
Q. Did you and J\fr. Henderson discuss exchanging the
stock in the Barksdale-Foster Hardware Corporation for the
land mentioned in this proceeding, when you and Mr. Henderson came up to Lynchburg, the day this was given 1
A. We talked about it, and I told him if he would give me
18 shares of the stock, that I would talk with him about it,
and see what I could do.
Q. What did he tell you 'vhen you said this!
A. He told me he would give me 15 shares.
Q. Then did you discuss the matter on your way back home
from Lynchburg that afternoon ~
A. We did.
Q. Do you recall what was said then¥
page 38 ~ A. I don't kno'v all that was said.
Q. At what time did you and Mr. Henderson
agree on the trade 1
•
A. About 10 o'clock at night, June lOth.
Q. Did you not tell Mr. Henderson on your way up to
Lynchburg that morning, June·· loth, that you would see
whether or not you could sell this land with the deed of trust
on it¥
A. I told Mr. Henderson I didn't think I could sell it.
. Q. Did you not find out while you were in Lynchburg that
you could sell it.
A. I did not.
Q. On your way back home when Mr. Henderson told you
that he had seen a lawyer nnd had found out that you could
sell this land, did you not reply, "I have too".
A. I have no recollection of that.
Q. Whom did Mr. Henderson tell you that he had consulted
with reference to finding out whether or not you could sell
this land?
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A. He snjdl he had seen a lawyer.
Q. Did he mention the lawyer's name¥
A. He perhaps said Mr. Hobbs. I am not sure.
Q. Did you think at the time this agreement was made
that you had a right to exchange this farm for the stock¥
A. I didn't know.
Q. Why did you not find out when you were in Lynchburg
whether or not you had a right to 1
A. I don't know.
Q. So you state that you didn't inquire in Lynchburg· that
day as to 'vhether or not you had a right to exchange that
land for the stock~
A. Not that I remember.
Q. Did you know what lVIr. Henderson had paid for the stock
at public auction Y
A. I got the impression that be paid $4,500.00 for 75 shares.
Q. Why were you under this impression¥
page !39 } A. I cannot say why.
Q. Were you present at the sale of this stock at
public auction!
A. I was not there when it wa.s cried out.
Q. Were you there during part of the sale?
A. Yes, but I left before it was over.
Q. Did you not hear anyone in Brookneal sa.y what this
stock brought at public auction~
A. I don't remember that I did.
Q. Your store, at this time, was only about 50 yards from
where this stock was sold, was it not t
A. Something like tha.t.
.
Q. lVfr. Henderson did not in any way misrepresent to you
what he had paid for this stock, did he¥
A. I said to him, ''You didn't pay but $4,500.00 for the 75
shares, did you''~ and he said, ''No, but I asked Scott to stop
bidding, that I would sell it back to him cheaper than he could
buy it at auction''.
Q. He didn't tell you that he paid $4,500.00 for it, did he¥
A. No, sir.
Q. He told me that the book stock was marked on the books
of the B.arksdale-Foster Hardware Company at $103.00,
didn't he¥
A. He did.
Q. I believe you stated in answer to one of the questions
given by your counsel, or asked by your counsel, that you compromised for 50c on the dollar, because you didn't 'vant to
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go into bankruptcy, as you knew that you didn't have enough
·
to pay off your creditors. Is this correct 1
A. I compromised with part of them, and some of them had
deeds of trust and judgments.
Q. As a matter of fact, though you didn't go into bankruptcy, because you knew you would have to give up all property, did you not 1
A. I didn't go into bankruptcy because I thought
page 40 } I could pay more of my creditors than the bankrupt court would allow.
Q. How many times 4,ttve you failed in business, Mr.
1Valker?
By Mr. Heste_r: This question and any answer thereto is
objected to because it is not material to the issue now under
investigation.
A. I have compromised the third time.
Q. And each time that you compromised with your creditors, your relatives bought your property, did they not?
A. ~ehcy assisted me in making the compromise.
Q. Is it not a fact that each time they bought out your
property or stock of goods, or whatever you had on hand, at
the time you failed?
A. Yes, sir.
Q. Before this, whom did you sell to in making some of
your compromises'
A. My brother loaned me the money.
By lVIr. :.Hester : Which brother'

A. W. R. Walker?
Q. Bill vValker?
A. Yes, William Walker.
By Mr. Blankinship:
Q. In your testimony you state that Mr. Henderson told
you the cash value of the stock was $100.00. Are you positive in that statement?
A. I asked him what the stock was really worth, and he
said it was really worth $100.00, but the book value was
$103.00.
Q. Did he tell you in what way he estimated the stock to
·
be worth $100.00?
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· A. He told me he could sell the stock for $100.00 per share,.
by taking a man's note for it.
Q. So that is the reason you thought he said it
page 41 ~ was 'vorth $100.00 per share, is it 1
A. He said it ·was worth $100.00.
-Q. Did you not kno·w that you could go to the BarksdaleFoster Hard~are Company, and find out at what priCE! this
stock was carried on the books 1
· A. I told Mr. Henderson to wait, that I wanted to see Mr.
Barksdale.
· Q. Have you not found ont now that the stock was carried
on,the books at $103.75 at the time this deal was made?

By Mr. Hester: This question is objected to, because there
is nothing in this record to indicate 'vhat it was worth on the
books at the date, to-wit, June lOth, 1926.
By Mr. Blankinship: Counsel for the defendant is in error
in believing that no testimony on this point has been introduced. I call his attention to the depositions of Mr. A. T.
Qannaday, Secretary and Treasurer and Bookkeeper of the
Barksdale-Foster Hardware Company.
By Mr. Hester: Mr. Hester, in reply, is aware of what 1\fr.
Cannady testified, and Mr. Cannady did testify that when the
inventory was taken six or eight months before that date, the
stock was on the books at $103.00, but be didn't know what
it was worth at that particular time, June lOth, 1926.
By Mr. Blankinship: Counsel for the plaintiff just 1nakes
ref~rence to the depoistions of Mr. Cannaday.

A. I have. Iiot.
Q. So you have not been sufficiently interested in the matter to go to the Barksdale-Foster Hardware Company and
ascertain the value of their stock f
A. No, sir.
Q. In your testimony, you said you had a slight headache at the time you and Mr. Henderson finally
page 42 ~ agreed on the trade. That headache was not of
suc)l a nature as to prevent your knowing what you
were doing, was it 7
A. No.
Q. So you were perfectly aware of the deal you were making with Mr. Henderson'·
A. I was.
Q. You said that the next morning you went to Mr. Hen-
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derson and offered· him his $5.00 back and asked him to call
off the deal, but that he would not. Did you at that time tell
Mr. Henderson that he had misrepresented the value of the
stock to you?
A. I don't remember tha.t I did.
Q. Did 1\!Ir. Henderson tell you that if you could show him
that he had misrepresented the stock in any way, that he would
relieve you of your contract?
A. He acked me if he had misrepresented the stock.
Q. What did you tell him'
·
A. I told him I couldn't borrow any money on it, and that
he told me I could borrow more money on tha:t than I could on
the land.
Q. How did you find this out so early the next morning, Mr.
.
Walker?
A. I saw Mr ..Barksdale~ and he advised me. that I had better not trade for it.
Q. Did you ask Mr. Barksdale about the book value of the
stock at that time 1
A. I don't remember that I did.
Q. How, then, did he happen to tell you not to trade this
land for the stock?
A. I 'vas asking him about the stock, and if it was paying
the dividend.
Q. And in all this conversation with him, you failed to ask
him the book value of the stock. Is this correct?
A. I don't remember whether I asked him that or not.
page 43}

RE-DIRECT EXAMINATION.

Bly Mr. Hester:
Q. When did you sell that land to Sam Stevens?
A. I have forgotten now.
Q. Was it before or after the lOth of June, 1926?
A. I would have to look up the deed. I don't remember.
Q. You said a moment ago in answer to cross-examination
that you paid $1,600.00 to creditors at 50c to the dollar. Mr.
Wood, in his deposition this morning, said W. C. Walker paid
him, for your creditors, somewhere between $1,600.00 and $1,700.00 at the rate of 50c to the dollar. How much did that
sixteen hundred and some dollars represent that you owed?
A. Twice that amount.
Q. I believe that letter there that I wrote on May 10th,
1926, said that you o"red ~ome $4,800.00 at that time. Will
you please state how much you were owing at that time?

62

In the Supreme .Court of Appeals of Virg4ria.

A. I was owing the Peoples BankQ. I don't care about the items, but how much were you

owing in all ~
A. I don't kno,v.
Q. Were . you owing as much as, or more than, the value
of your whole property Y
A. I was owing· right around $5,000.00.
Q. What amount of liens existed on the lOth of June on the
land Henderson is now trying to get, including deeds. of trust1
A. $500.00 on this particular land.
·
Q. Were there any judgments ag·ainst you in addition to
this?
A. There were.
Q. How much did those judgments amount toY
. A. One was $83.00. I don't remember the others.
Q. Did W. C. Walker assume the payment of the deed of
trust, and also this judgment, when the deed 'vas made to
him?
A. He did.
Q. So that the contract and the agreement that had been
entered into with him, and the creditors, was prior to J nne
lOth, 1926.
A. It was.
page 44 ~ Q. Nlr. Walker, were you able, without making
this deed to your brother, W. C. Walker, to pay
off the judgment liens against this property, and the deed of
trust?
·
A. I was not.
Q. You didn't enter into any contract or agreement with
W. C. \Valker by which you 'vere to defraud any of your creditors, did you?
A. I did not.
Q. Did you take your creditors into your confidence, and
lay all the property that you had before them, and your own
indebtedness, before you made the agreement?
A. Those that I could get together-the Lynchburg creditors.
Q. And did you write letters as to the others Y
A. I did.
Q. And this deed that yon made on the 29th of June, 1926,
conveying all of your property, including the land in this suit,
to your brother, W. C. Walker, was carrying out the agreement that you had had with your creditors?
A. It was.
Q. Did Mr. Barksdale tell you whether they were paying
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any dividends on that stock when you went there and inquired next morning?
A. I think he told me they were not.
RE-CROSS

EXA~IIN.A.TION.

By Mr. Blankinship:
Q. What did you do with the accounts you had in this proceeding when you made your assignment-the accounts you
had in your business f
A. I assigned them to my brother, W. C. Walker.
Q. Do you remember what these accounts amounted toY
A. I do not.
·
Q. Do you remember anywhere in the neighborhood of what
they amounted to 1
A. Something like $3,000.00.
page 45 ~ Q. Were most of them collectible and good accounts¥
A. Most of them were worthless.
Q. Do you know whether or not your brother has collected
most of those accounts?
A. He has collected about 25% of them.
Q. Have you collected any of those accounts?
A. I have assisted him in collecting them.
.
Q. How many accounts have. you collected, and what was
the total amount?
A. I haven't the amounts.
Q. Did you keep the money that you collected on the accounts?
A. I kept some of it.
Q'. Do you remember how much you kept T
A. I do not.
Q. Mr. Walker, was the first time you made a.n agreement
·with your creditors on the date of the deed of assignment
given by you to your brother?
A. It was.
Q. Do you mean to state that you had agreed to make an
assignment, and then made this contract with Mr. Henderson without telling him¥
A. I didn't make any assignment. I effected a compromise
by deeding my property to my brother: and he, through Mr.
Scott, advanced the money.
Q. You failed to tell Mr. Henderson, though, that you were
going to deed this property away, did you not T
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By Mr. Hester: This question and line of e~amination, is
objected to because it is not cross-examination on any matter
that I have brought out on my re-direct-examination. Otherwise, it is not material to the cause, and I do not mel\n that
I have. any objection to having it come out in the caseJ llnt it
doesn't effect the merits of it, one way or the other.
By Mr. Blankinship : Counsel for plaintiff
page 46 ~ doesn't agree with counsel for defendant, so let
him answer the que~tion.
·

A. I told Mr. Henderson the condition I was in, and that I
didn't think I had a right to dispose of the property-that I
was negotiating a settlement with my creditors.
Q. You later decided, thoug·h, that you had a right to exchange the land for the stock, did you not~
By Mr. Hester: This question is objected to, as the paper
in the case speaks for itself. The witness is not a judge. That
is for the judge to decide.
·
·
By M.r. Blankinship : A man can make a decision, whether
it is right or wrong.
A. Mr. Henderson told me that his lawyer told him that
I had a right, but his lawyer. didn't understand the situation
of the case.
Q. Did you not tell Mr. Henderson 'vhen this contract was
made, that you would pay off the deed of trust and any othe1·
liens against this land Y
A. No, sir.
RE-DIRECT EXAMINATION.

By Mr. Hester:
Q. I omitted to ask you this question awhile ago; in reply
'to cross-examination there was something asked about
whether you didn't borrow some money through A. S. Hest~r, your attorney. Did A. S. Hester ever undertake to borrow any money for you in settling these claims Y
•
A. No, sir.
Q. The only work he did was going to your creditors, together with your man, to see if the contract could be given
over. Is that soY
!.. Yes.
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Q. Are you 'villing for the stenographer to sign your name
·
to these depositions 7
A. Yes, sir.
·

page 47 ~

W. R. WALKER,
PerL. E. R.

Further this deponent sai th not.

C. C. SCOTT,
a witness of lawful age, being first duly sworn, deposes as
follows:
Examination by Mr. Hester:
Q. Mr. Scott, are you more than 21 years of age?
A. Yes, sir.
Q. Where do you live, and :in what business are you engaged?
A. I live in B:rookneal, and am in the tobacco business.
Q. Running a warehouse?
A. Yes, sir.
Q. Are you also in the banking business-connected with
some banks~
A. Slightly so.
Q. In a letter dated by me, A. S. !fester, Ma.y 29th, 1926,
the following paragraph appeared, ''Mr. W. R. Walker, of
Brookneal, Virginia, was in my office on yesterday with a
gentleman who desires to help him pay creditors, but after
going over the matter, this gentleman is unwilling to undertake to pay as much as 75c in the dollar. He is willing,
ever, to pa.y as much as 50c in the dollar, and if his creditors 'vill accept that sum, the money will be advanced, and
Mr. Walker's debts paid.'' Will you please state whether
or not you are the gentleman that was in my office on that
occasion?
By 1\fr. Blankinship: Question an answer thereto objected
to on. the ground that it is absolutely irrelevant and immaterial to the issue involved in this case.
page 48 ~

A. Yes, sir.
Q. Did you at that time go over all of the assets and property of Mr. Walker, and all of his debts and
liabilities?
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A. Yes, sir. I looked over them.
Q. Did he, at that time, owe more than his property was
worth?
A. Well, I thought so. It would be a mighty close shave, I
thought.
Q. Do you kno'v that this proposition of 50c on the dollar
was accepted by his creditors~
A. I think most of them did. I think probably there were
two or three who would not ·accept it, or didn't at that particular time.
Q. Then after the acceptance of the 50c in the dollar, did
you go over the matter further?
A. Well, I went over it several times.
Q. And then did you advance the money Y
A. No, sir. I did not exactly advance it.
Q. Did you advance it to ,V. R. Walker at all?
A. I advanced it to his brother. At least, I didn't advance
the money, hut I got the bank to let him have it. I told them
that I would endorse the note, and I did endorse it.
Q. Then this proposition that was made in this letter to
his creditors, 'vas carried out~
A. Yes.
Q. And that was prior to the lOth of June, 1926'
A. Yes.
Q.. I believe 1\ir. Walker stated he was owing about $5,000.00?

A. I don't remember now exactly what was the amount
was.
Q. Well, in going over this property, and over his liabilities, unless a compromise had been made, and Mr. W. C.
Walker, or someone else, had some to his rescue, could he.
have settled 'vith his creditors at allY
By Mr. Blankinship: Question and answer thereto are objected on the ground that it is immaterial and irrelevant.
page 49 ~

A. No, sir.
Q. There was a deed of trust of some $500.00

on the tract of land-some 60 acres I believe it is-that is in
dispute in this suit, and there were some two or three judgments. Was Mr. Walker in a position to have cleared this
upY
A. I don't see ho'v he could possibly have done so.
Q. I believe that the proposition that is offered for this land
by Mr. Henderson; is 16lj2 shares of stock in the Barksdale-
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Foster I-Iardware Company. The contract was dated June
lOth, 1926. Do you kn~w anything about the value of that
s.tock a.t that time Y
·
A. Well, I don't know exactly about the value of it. Of
course, the value of a thing is what it would bring if you
put up and sold, and right at that time-that particular time
- I would not have considered it worth very much. Of course,
if a man had had a controlling interest in the business, and
had taken it over and run it, it might have been worth something, but otherwise, I would not have considered it worth
very much.
Q. There were no dividends paid on it at that time?
A. No, sir.. I never heard of any.
Q. I believe it came out in evidence that when the 75 shares
'vere sold, you bid on it. When did you do that bidlding, and
how much did you offer~
A. Well, now, I don't recall the date. I don't remember
it now. ·
Q. What did you bid on it
A. I don't really remember that. I think it was $2,400.00
or $2,500.00-somewhere along there.
Q. It is stated in ~Ir. Henderson's evidence, that Mr. Henderson got you to quit bidding.
· A. I will tell you exactly the 'vhole situation. At that particular time, I had talked with Mr. Barksdale-had gone down
and looked over the situation with the president and manager of the Barksdale-Foster Hardware Company. I got
him to let me see the books and so on, and I thought if I could
get hold of a controlling interest in the stockpage 50} $7,500.00 'vorth of stock. I believe it was-that I
might be able to work it out. In the meantime, I
don't think anybody 'vas bidding on the stock after it passed
$1,800.0,00 or something like that, except Mr. Henderson and
myself. Mr. Henderson came to me and asked me not to
bid on it, or something to that effect. I don't remember exactly the words, but the old gentleman-that is Mr. Henderson's father-came to me and told me to bid on it, that he
'vanted it to bring all it would, so I run the stock up to $2,400.00 or $2,500.00-soonewhere around there-! don't re.member the exact dot, and then I stopped, but as far as anybody having any effect on me, I had gone as far as I would
have gone anyway. I thought I was getting on dangerous
ground after it got up that high. Nobody run it after it
passed $1,800.00 or $1,900.00, exc.ept Mr. Henderson and myself.
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Q. Was that stock worth really more than that at that time 1
A. I don't think it was wo~th that much at that time, the

real value of it, and if .it hadn't been for Mr. Henderson and
myself running it, the stock would have. stopped around $1,800.00 or $1,900.00. I think that was where it would have
stopped.
.
~- And then on the lOth of June, 1926, had that stock improved in value any?
A. No, I should say not.
Q. You buy stocks, don't you Y You are acquainted with
stocks?
A. Not many. I don't like them much.
Q. That was the only stock that was sold, so far as you
know, at that immediate time
A. Yes, sir.
Q. It }Vasn 't worth any $100.00 per share at that time Y
A. No, sir.
Q. Do you know what this little farm is worthY
A. No, sir, I don't. .
Q. What would you say 16¥2 shares of the Barksdale-Foster Hardware stock was worth on June lOth, 1926 ~
page 51 }

By Mr. Blankinship : This is objected to on the
ground as it would be merely an expression of
opinion on the part of the witness. The records have shown
the book value of the stock, and any agreement of the parties to this suit as to the value of this stock, would be binding, outside of any mere opinion.
A. Well, a man having just that much stock in there, I
don't think it \vould be worth anything to him.

CROSS

EXA~1INATION.

By Mr. Blankinship:
Q. Your idea, then, l{r. Scott, is that if a man doesn'~
have a controlling interest in a corporation, that it would
not. be of any good to him?
A. I meant in that particular corporation.
Q. I believe you stated that you don't like to deal in stock!.
very muchY
A. Yes, sir. I do not.
Q. So, as a matter of faet, you wouldn't care to buy stock
in any corporation unless you had a controlling interestt
A. I !liM not particularly struck on it.
Q. Do yo1_1 re~all whethe!' or not Mr. Henderson, when he
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asked you not to bid on the stock, told you that he had lost
quite a sum in the Barksdale-Foster Hardware Compa.ny,
and that he would like to .have a- chance to make it back, 1:,buying it back at a low figure?
A. 1 don't remember about the low .figure, but he. sure did
tell me he had lost money in that concern, and that he wanted
a chance to try to make it back.
Q. Do you remember whether or not you told hlm that you
knew he had lost money in the corporation, and that you were
willing to stop bidding and let him bid on it 1
A. I don't think I told Mr. Henderson that. Both of them,
his father and himself, were after me at that particular time,
you know.
Q. Do you remember ·whether or not Mr. Henderson told
you that if you would let him bid the whole amount of stock
over at that time that he would sell you some <,f
page 52 ~ later on, cheaper than you could get it at the sale~
A. He told me at that particular time that if I
would let him bid, he would sell it right straight back to me,
at a very little profit, but I didn't try to buy it back.
Q. Do you know anything about the contract that we are
suing on, Mr. Scott, between the parties to this suit 1
A. Not very much. Mr. I-Ienderson said something to me
about it, and lVIr. Wa.lker both, but I know very little about it.
Q. All you know about it is hearsay?
A. Yes, sir.
Q. This time that you speak_ of, some time ago, that you
'vent over the assets and liabilities of Mr. Walker, were you
then an officer in one of the banks at Brookneal 7
A. I· think I 'vas director in one of them.
Q. Do you remember which bank?
A. I think that at that particular time I was director of the
Peoples National Bank.
Q. Was it as an individual, or as an officer of the bank, that
you refused to let Mr. Walker have the money when he wanted
to borrow it, and put up his property as security for itY
A. At that particular time-at one time I had been talking
about letting ~{r. Walker have it myself, but at that particular
time when he sold to his brother, I told him I would either
let him have it, or get the money for him, so I 'vent to the
bank and told them I would endorse his brother's note, and
I did, and it is there in the bank now.
Q. You endorsed :hfr. "\Valker 's brother's note Y

A. Yes.
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Q. Do you recall whether or not :Nir. Walker was at. that
sale \Vhen that stock was knocked out to the highest bidder '4
A. I haven't the slightest idea.
Q. Do you remember what kind of cro"rd was therewhether small, large or mediu'm sized¥
A. I think it was a right good size bunch.
Q. Wasn't it generally understood and known,
page 53 ~ by the people at Brookneal what this stock brought
at public auction1
A. I reckon everybody standing around there evidentally
knew.
Q. Wasn't it talked about among· the Brookneal people
A. I asked Mr. Cannaday there at the Peoples Bank that
morning what he thought it \Vas worth, and he said he didn't
think it was worth anything unless a person had a controlling
interest, and bought all of the stock, and took charge of it.
Q. That is Mr. Ezra Cannaday¥
A. Yes.
Q. ~Ir. Scott, did you tell Mr. Seden Henderson that you
were willing to give $500.00 profit on the stock that day?
A. No, not that I remomber at all. I didn't tell him anything like that, because I could have bought it if I had wanted
it at $500.00 profit.
By Mr. Hester:
Q. Are you willing for the reporter to sign your name to
your deposition1
A. Yes, sir.
C. C. SCOTT,
PerL. E. R.
Further this deponent saith not.

MR. WALKER
is recalled to the stand.
Examination by ~Ir. Hester:
Q. ~Ir. Walker, I omitted asking you this morning, the
vaule of the tract of land in dispute. Will you please state
what that land is worth, or what it was worth June lOth, 1926?
A. I think it \Vas worth about $1,500.00; maybe $1,600.00.
CROSS EXA].iiNATION.
By ].{r. Blankinship:
Q. Why, then, Mr. Walker, did you compromise with your
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~reditors, telling them that you could only raise about $1.650.00, when you had one farm worth $1,600.00, an¢1. another
farm of 25 acres, and a house and lot in Brookneal, besides

the stock of goods in your store~
..
A. I only compromised with my Lynchburg
page 54~ creditors. I had deeds of trust and judgments
against my property.
Q. There was only a $500.00 deed of trust against this particular part, wasn't there 1
A. Yes, sir.
Q. And one or two small judgments 1
A. There was another deed of trust against it.
Q. Not against this property~
A. Not this property, no, sir.
Q. Mr. Walker, I want to ask you: You didn't make this
deed of assignmentBy Mr. Hester: I object to that because he made. no deed of
assignment at any time.
Q. All right. I will put it this way. You didn't make any
deed to your brother conveying away this property, until
after I saw you in Brookneal, and told you that ~Ir. Henderson was going to bring suit against you for specific performance, if you didn't give him a deed, did you 1

By Mr. Hester: The deed speaks for itself. It is dated
June 29th, 1926, and counsel for the defense objects to that
question.
A. I had agreed with my brother to sell him my property
to get the money to close up my business.
Q. But you hadn't actua1ly executed the deed to him until
after I told you that if you didn't give 1\fr. Henderson a deed,
he wa~ going to bring suit for specific performance 1
A.. I had not.
Q. Mr. Walker, you said this farm in question 'vas worth
at 1east $1,500.00, didn't you'
A. Yes.
Q. And you said you sold your house and lot for $850.00,
did yon not?
A. Yes.
Q. Well, will you tell me how much the 25 acre tract of
land is worth~
A. I bought it for $150.00.
page 55 ~ Q. How 1ong ago 7
.l\.. About 6 year ago.
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·By Mr. Hester: It was worth more then than it is now, tod~
I bet you.
Q. Jfow much is it worth now Y
A. I suppose.about $125.00. About half of the timber has
died on it since I bought it.
Q. Has it any buildings on itt
A. No.
Q. Well, according to the value you have placed on this
land, it would amount to more than .the amount you paid your
creditors as a compromise, leaving out your stock of goods
and accounts. Is that correct¥
By Mr. Hester: That is objected to, as it is not true, beeause
there was $1,100.00 deeds of trust on that property; $600.00
on one, and $500.00 on the other-$600.00 on the house and
lot in Brookneal, and $500.00 on the farm, making a total of
$~,100.00.

A. No.
By Mr. Hester=
Q. Are you willing for the reporter to sign your name to
your deposition?
A. Yes.
W. R. WALKER,
PerL. E. R.
Further this deponent

~aith

not..

State of Virginia,
City of Lynchburg, to-wit:
I, Margaret 0. Thomas, a Notary Public of and for the City
of Lynchburg and State of Virginia, do certify that the foregoing depositions 'vere duly taken, reduced to writing, and
signed by the 'vitnesses, respectively, as indicated by said
depositions, before me, at the place and time mentioned in
the caption hereof, pursuant to agreement.
page 56

~

I1_1 witness whereof, I have hereunto set my
hand this the 11th day of M·arch, 1927.

MARGARET 0. THOMAS,
Notary Public. :
Notary's Fee $29.75
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In the Circuit Court of Campbell County, Virginia.

Walter C. Henderson

v.

W. R. Walker.
DEPOSITIONS IN REBlJTTAL FOR B,OTH
AND DEFENDANT.

PLAINTIF~,

•

0

.

The following depositions of J. Whitney Evans and A. S.
Hester were taken before me, Bessie L. Orr, a Notary Public in and for the County of Campbell, State of Virginia, by
agreement of parties to this suit on Tuesday, March 22, 1927,
between the hours of nine A. ~f. and five P. M. in the office of
David S. Blankins!1ip in the Court House Building at. Rustburg, V a., wherein Walter C. Henderson is plaintiff and
Whitlow R.. Walker is defendant.
Present: David S. Blankinship, Attorney for the plaintiff;
A. S. Hester, Attorney for the defendant.
Witness,

J. WI-IITNEY EVANS,
first being duly sworn, deposes as follows:
DIRECT EXAMINATION.
By Mr. Blankinship:
Q. Mr. Evans, I believe you testified before in this case in
the beginning of the proceeding?
A. Yes, sir.
Q. Did you serve the process on Mr. Walker in the beginning of this suit Y
A. Yes, sir.
Q. Mr. Walker, in his testimony, stated that the process·
'vas served on-him after six o'clock? Was this process served
on him after six o'clock
A. It was served on him in the morning of the day I have
it dated .
.Q. Do you have anything to recall to your mind that you
did serve this in the morning Y
A. I always, after the mail comes in the morn·page 57 ~ ing, drive over to Brookneal, and I usually get back
home to late dinner. I hardly ever stay until six
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o'clock. I recall that I was not away but one afternoon of
the whole 'veek, and was in Lfnchburg that afternoon.
Q. Mr. Walker also stated, this had been served after he had
.closed his store. Was it served on him at his store or homeY
A. At his store. I was never at his home.
Q. Then you recall that this process 'vas served on Mr.
Walk.er during the morning of the day it was ·~erved?
This question and answer thereto is objected to .. because
the question is leading and therefore irrelevant.
A. It was served in the morning or near noon. It was not
as late in the afternoon as l\ir. Walker has testified.
CROSS EXAMINATION.

Bty Mr. Hester:
Q. Mr. Evans, "rhat time in the morning do you get your
mail!
A. Not later than ten o'clock.
Q. You have no distince knowledge of the time of day you
served this paper, do you~
A. I don't ln1o'v the exact time of day, but I know it was
not late in the afternoon.
Q.Do you know what time the jitney left Brookneal on the
29th day of last J nne Y
A. No, I never rode the bus from Brookneal to Lynchburg in my life.
Q. Don't you kno'v that it is scheduled to leave Brookneal
at eight o'clock?
A.
Q.
29th
have

I think that is about the time it leaves Brookneal.
Now, if Mr. vValker left Brookneal on the jitney on the
of June, 1926, and came to Lynchburg, you could not
served it 001 him that morning!

This question objected to on the grounds that counsel for
the defendant is giving the witness a hypothetical question,
basing his question as making it a fact that Mr. Walker did
leave on the jitney.
A. If he was not in Brookneal, I could not have served it
on him.
Q. And if Mr. \Valker was in Lynchburg and in
page 58 ~ the office of his counsel at ten o'clock on the morning of the 29th, on the date that this deed was
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signed, you could not have made that service that morning?
This question objected to because counsel for the defendant is giving the witness a hypothetical question.
A. As I have previously stated, I served the paper at Mr.
·1Valker's store, earlier than six o'clock in the evening.
Q. How much earlier than six o'clock did you serve it?
A. As I previously stated, I did not time the service, but ;I
am certain I was not in Brookneal as late as five o'clock on
the 29th of June, as my wife was sick at that time and I was
at home as much as possible through the whole 'veek, and I
recall very clearly that I was a way only one evening after
the hour of six o'clock, 'vhich was ]j,riday of that week.
Q. Did you see the train as it reached Brookneal in the
afternoon 7
A. I do not recall.
Q. Did you see the jitney when it got there?
A. I don't recall.
Q. .Are you in a position to say that Mr. Walker was in
Brookneal from eight o'clock until the return of that jitney
in the afternoon ?
A. I cannot say.

RE-DIRECT EXAMINATION.
By Mr. Blankinship :
Q. Mr. Evans, do you kno'v what time the jitney gets to
Brookneal?
A. Around three o'clock in the afternoon.
Q. Do you happen to know whether or not 1\IIr. Walker went
to Lynchburg that day at all 1
A. I do not.
Q. And as you stated, 1Yir. Walker was in his store when
you served this paper on him¥
A. Yes. I don't kno'v where his home is in Brookneal.
. Q. Do you have any particular 'va.y of refreshing your
memory as to the time this process \Vas served?
·
A. I have ·with me a birth certificate of a son of mine born
June 27, 1926, which due to this sickness in my family, I was
at home as much as possible during the week of
page 59}- ,June 27th and 'vas not away from my home as late
as six o'clock, with the exception of one day, Friday of that week.
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RE-CROSS EXAMINATION.

By Mr. Hester:
Q. What day of the week was the 27th of JuneY
A. Sunday.
Q. And that's all you remember, just the son's arrival,
and you have no recollection of several days afterwards T •
A. I have a very positive recollection I was home each
afternoon as early as five o'clock, some days much earlier.
Q. Do you remember the time or the occurre.nce of handing
this paper to Mr. Walker?
A. I am certain it was !3erved at Mr. Walker's old stand.
Q. Do you know where he was or what part of the store he
was in~
A. Mr. Walker was in there on the right hand side of the
store behind the counter, the first section of the counter.
Q. Can you say what time of the day it was 1
A. I cannot say the exact hour, but it was before five
o'clock I am certain.
Q. Do you give the stenographer authority to sign your
name to your deposition?
A. Yes, sir.
0

0

0

And further this deponent saith not.

J. WHITNEY EVANS,
By Stenographer.
Next _witness,

A. S. HESTER,
being first duly s"rorn, deposes as follows:
Q. Please state what you know about Mr. Whitlow R.
Walker being at Brookneal on the day of the 29th of June?
A. I prepared a deed from Mr. Walker conveying his property. toW. C. Walk~r~and at ten o'clock on the 29th, that b~
ing the day the deed bears date, Mr. OWalker was in my office
in Lync-hburg, and the deed was signed there before, I think,
Miss Thomas, in Lynchburg and turned over to him between
eleven and twelve o'clock, and he left my office coming to
Rustburg to have it recorded.
Q. Did you know 1\ir. Hester, at the time you prepared this
deed that a lis penden. had been filed in the Clerk's
page 60 ~ Office in this suit of Henderson v. Walker Y
0
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A. I did not know it was there.

Q. Who told you I was· going to file it~.

A. I think Morris Hester told me.
Q. But you know now that the lis penden was filed three.
days before you 'vrote the deed to Mr. Walker to his brother?
· A. I don't know as an actual fact, it appears so on the
records, but it was filed before there was a pending suit in
this case.
Q. What time did you say Mr. Walker left your office 7
A. Some time before hvelve on the morning of the 29th
with this deed in his possession, saying he was coming to
Rustburg to have it recorded.
Q. So then so far as you know ~Ir. W allrer reached Brookneal before twelve o'clock?
A. He could not have reached Broolrneal before twelve
o'clock from the time he left my office. without going in a flying machine, there was no train or bus to reach :Brookneal
at those hours. And I do not know this of my own knowledge,
but he said he came up on the bus that morning.
Q. But you do not personally know how he came to Lynchburg or how he left 1
A. Except 'vha t he told me.
Q. But could he have gotten a ride with some one coming
from Lynchburg, and placed him in Brookneal before twelve
o'clock?
.
A. He might have reached there some time around one
o'lock.
Q. It does not take more than thirty minutes to dictate and
write out a deed?
A. That deed was a very complicated one.
Q. You already had this information for the deed in hand?
A. I may or may not have had.
Q. Did you not come to Rustburg and look up this record
a day or two before you wrote this deed? .
A. No.
Q. Did you have any one to do it for you T
A. No.
Q. Do you happen to know whether Mr. Walker
page 61 ~ had some one to do it for him? ·
A. I don't know.
. Q. Did Mr. Wall\er tell you when he came to your office
that I had told him in the 26tth of June that if he did not
execute a·proper deed to 1\fr. Henderson, I was going to bring
· suit~
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A. I don't know the date that he told me that you had a
conversation 'vith him, but you told me on three or four different occasions that you were going to do it, once or twice in
Rustburg and once maybe in Lynchburg, and perhaps I have
a. letter from you asking me to have Iv.lr. Walker make the.
deed, I am not sure about the letter, but there is no mistake
about the fact that you were trying to get ~Ir. Walker to
sign this deed.
Q. If you have that letter, I would like to see it. Do you
happen to ha.ve it with you.
A. I have no papers. connected with this case with me.
Q. Do you recall your conversation 'vas before or after I
filed the lis pende·n.s in the Clerk's Office, the day being the
26th of J nne T
- A. I do not know the date, but I know you asked me to
have Mr. Walker make that deed a g-reat many times.
Q. Since the suit was brought, I told you that Mr. Walker
would save some expense by not going further with the suit 7
A. Yes, but I was of the opinion that your judgment was
erroneous and could not see the hand I had to play.
Q·. You do not personally kno'v the time the process was
served by 1\{r. Evans, the Deputy Sheriff, on ~{r. Walker,
do youY
A. As it was not served until after ten o'clock on the day
of the 29th of June, 1926, I know it had to be served after
this deed was executed because the deed was executed between ten and h\relve o'clock in my office, and Mr. Walker
did not leave until after the deed had been executed.
Q. Do you have anything further to say Y
A. I am sorry to have to say what I did, as I dislike to
testify in cases, and I am sure that Mr. Evans is honest in his
statement, but he of course, did not remember the exact time
of the day he served the process, but I know alpage 62 ~ ready that it was not served between o'clock and
the time Mr. Walker left my office in Lynchburg,
which was around twelve o'clock.
Q. Can you state positively about the time Mr. Walker
left your office T
A. My impression is that he left between eleven and twelve
o'clock. I know it 'vas before the office girls went to dinner.
And it would take, in my judgment a couple of hours to write
that deed and read it over and have it executed, and Mr.
Walker came into Lynchburg that morning and in my office
around ten o'clock, saying he had come in on the bus.
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. Q. You had no further business with ~Ir. Walker that
morning? .
A. No, I did not.
Q. Do you. give the stenographer authority to sign your
name to your deposition?
A. Yes, sir.
And further this deponent saith not.

A. S. HESTER,
B~

Stenographer.

State. of Virginia,
County of Campbell., to-wit:
I, Bessie L. Orr, a Notary Public for the County of Campbell, State of Virginia, do hereby certify that the foregoing
depositions of J. Whitney Evans and A. S. Hester, were duly
taken before me, reduced to writing ·and signed by me as
Agent for the deponents at the time and place as therein
mentioned by agreement of counsel.
In witness whereof, I have l1ereunto set my hand this the
22nd day of March, 1927.
BESSIE L. ORR,
Notary Public.
Notary fees-$5.90.
In the Circuit Court of Campbell County, Virginia.
Walter C. Henderson

v.
"\Vhitlow R. Walker.

DEPOSITIONS FOR THE PLAINTIFF.
page 63

~

The following deposition of C. W. Woodson
was taken before me, Bessie L. Orr, a Notary Public in and for the County of Campbell, in the State of Virginia, in accordance with notice hereto annexed between the
hours of nine-thirty A. M. and five P. J\L on Monday, April
25, 1927, in the office of David S. Blankinship in the Court
House building at Rustburg, Va., wherein Walter C. Henderson is plaintiff and Whitlow R. Walker is defendant.
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Present: David S. Blankinship, Attorney for the plaintiff;
No appearance by or for the defendant.
The Witness,

C. W. WOODSON,
first being duly sworn, deposes as follows:
B~ Mr. Blankinship :
Q~ Mr. Woodson, what

official position in· the County do
you hold~
A. Clerk of the Circuit Court of Campbell County.
Q. There is a suit now pending in t)le Circuit Court of
Campbell County under the style of Walter C. Henderson
v. Whitlow R. Walker. Do you recall whether or not the lis
·pendens that was filed and admitted to record in that suit
was indexed at the time it was filed t
A. Yes, I recall distinctly admitting the lis pendens mentioned to record and indexing the same immediately after it
was admitted to record, I would say within three minutes it
had be.en indexed on the general indexes in the name of the
part\es thereto.
- Q. Do you recall whether or not the lis pendens was admitted to record at the time the memorandum in the suit was
made!
A. Yes, the lis pendens 'vas filed at the time the suit was
instituted.
Q. Was a writ or process issued at the time the memorandum in the suit was made~
A. Yes, the writ was issued immediately after the memorandum was made and was put in the Sheriff's box, where process is usually placed to be served on the defendant.
Q. Who requested the process to be issued?
page 64 ~ A. Mr. David S. Blankinship, Attorney for the
. plaintiff.
Q. Do- you give the stenographer authority to sign your
name to your deposition?
A. Yes.
And further this deponent. saith not.

0. W. WWODSON,
By Stenographer.
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State of Virginia,
County of Campbell, to-wit:
I, Bessie L. Orr, a Notary Public in and for the Oounty of
Campbell, in the State of Virginia, do hereby certify that the
foregoing deposition of C. W. Woodson was duly taken before me, reduced to writing and signed by me as Agent for
the deponent at the time and place as mentioned in the annexed notice.
In witness 'vhereof, I have hereunto set my hand this the
25th day of April, 1927.
BESSIE L. ORR,
Notary Public.
Notary fees $2.25.
!{now all men that I, Walter C. Henderson, plaintiff, (by
my Attorney) in the hereinafter styled cause do give notice of
lis pendens by this memorandum which sets forth as follows:
There is no'v pending in the Circuit Court of Campbell
County, a certain cause, the title of which is Walter C. Henderson against Whitlow R. Walker. The general object
thereof is to compel specific performance of a contract with
reference to the Sale of a certain tract of land hereinafter
described, w·hich the said Whitlow R. W alke:r agreed in writing to sell to the said Walter C. Henderson.
The description of the land is as follows:
That certain tract or parcel of land containing 65 acres,
more or less, being all of the land now o'vned by the said
Whitlow R. Walker, purchased from Nannie W. Suddith and
others by Deed dated ~{arch 26, 1918, and recorded in the
Clerk's Office of Campbell County, Va., in Deed Book 111,
page 560. The tract as therein conveyed to the said Whitlow R. W allrer contained 126.1 acres, more or less,
pa.ge 65 ~ but from the said ~tract, ~the said :;wmtlow R.
Walker has conveyed the following tracts:
To Nannie W. Elder, 14~4 acres, Deed dated Feb. 27, 1919,
snd recorded in Deed Book 118, page 35 ; To N annie W. Elder, 3314 acres, by deed dated March 6, 1920, and recorded
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in Deed Blook 118, page 104; To Lillian I\{. Elder, 20 acres,
more or less, by Deed dated May 18, 1920, and recorded in
Deed Book 118, page 584; To W. L. and T. P. Williams, 3
acres, more or less, by Deed dated July 2, 1920, and recorded
in Deed Book 119, page 426. By Deed dated Dee. 4, 1925,
and recorded in Deed Book 144, page 581, Lilliam ~I. Elder
and husband reconveyed to the said Whitlow R. Walker about
10 acres, more or less, of the 20 acre tract purchased by the
said Lilliam 1\f. Elder from the said Whitlo'v R. Walker.
By estimation, after taking off the conveyances from the said
Whitlow R. Walker from the original tract of 126.1 acres,
he purchased as aforesaid, and adding back the 10 acres
which he purchased from the said Lilliam 1\L Elder, there remains 65 acres, more or less, of the original tract. But the
said contract is in writing for the sale of land remaining unsold of the original tract of 126.1 acres.
The name of the person whose estate is intended to be
effected thereby is Whitlow R. Walker.
..

Witness my hand and seal this the 25th day of June, 1926.
DAVID S. BLANIITNSHIP,
Attorney for the Plaintiff.
State of Virginia,
County of Campbell, to-wit:
I, Idalia ~L Petty, a Notary Public in and for the County
and State aforesaid, do hereby certify that DavidS. Blankinship, Attorney for Walter C. Henderson, whose name is
sigried to the 'vriting above bearing date on the 25th day of
J nne, 1926, has acknowledged the same bef.ore me in my
County aforesaid.
1\fy term of office expires on 23rd day of June, 1000.
Given under my hand this 26th day of June, 1926.
IDALIA M. PETTY,
Notary Public.
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Virginia,
In the Clerk's Offic~ of the Circuit Court of Campbell
County, the 26th day of June, 1926.
I, C. W. Woodson, Clerk of the Circuit Court of Campbell County, Virginia, pursuant to section 6469 of the Gode
of Virginia, dg hereby authenticate the foregoing memorandum of attachment and Lis Pendens, and do certify that
on the 26th day of June, 1926, suit 'vas instituted in srud
Court by "\Valter C. Henderson against Whitlow R. Walker,
'vhose title, general object and description of the property
affected as well as the name of the person whose property is
intended to be affected are as above set forth in this memorandum. ·
page 66 ~

C. W. WOODSON, Clerk.

Virginia,
In Campbell Circuit Court Clerk's Office· June 26, 1926.
This Lis Pendens was presented, and upon the annexed
certificates, admitted to record at 4 o'clock P. M.
Teste: C. W. WOODSON, Clerk.
This Lis Pendens was indexed immediately after being
admitted to record-June 26, 1926.
C. W. WOODSON, Clerk.
Virginia,
In the Circuit Court of Campbell County.
Walter C. Henderson
vs.
Whitlow R. Walker.
PETITION OF W. C. WALKER..
To the Honorable Don P. Halsey, Judge of the Circuit Court
of the County of Campbell:
Your petitioner, W. C. Walker, respectfully represents :
That there is a suit pending in the Circuit Court of 'the
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County of Campbell brought by Walter C. Henderson
against Whitlow k. Walker, the su1t b~ing brought to specifically perform an alleged contract that Walter C. ;Henderson claimed Whitlow. .it. \Valker made with him to sell a certain parcel or tract of land in the bill and proceedings mentioned; and
That your petitioner is vitally interested in the suit between the said Walter C. Henderson and Whitlow R. Walker
for the reason that if the c.ontract is specifically performed
between Walter C. Henderson and Whitlo\v R. Walker it will
deprive or take from petitioner the tract of land mentione.d
in the proceedings without even giving the petitioner a day
in court or a chance to be heard; and
.
Your petitioner further represents that he should be ·made
a party defendant to this suit and be permitted to set up his
·
claim and· the rights between him and Walter C.
page 67 ~ Henderson and \Vhitlow R. Walker be determined
and settle~. It appears from the evidence and the
record in this· case, and is a fact,· that Whitlow R. V\7alker
entered into a verbal contract with your petitioner and the
creditors of the said Whitlow R. Walker quite a while prior
to the alleged contract set up by' Walter· C. Henderson that
the said vV. C. \Valker was to pay off the indebtedness of
Whitlow R. Walker and that Whitlow R. Walker was to convey him the property embraced in the contract and all of the
other property which the said Whitlow R. Walker possessed;
the amount of the indebtedness paid and the deeds of trust
assumed amounted to something like $5,000.00; in other
words, he paid off the store account and assumed the payment of all the deeds of trust, or secured debts ; and while
this arrangement had been perfected long prior to the contracfmade with Henderson by Whitlow R. Walker the deed
was not actually written or executed prior to the contract
\vith Henderson, but it was written and signed and executed
on the 29th day of June, 1926, and it was delivered and recorded prior to the· service of any process, or summons in
the suit of Walter C. Henderson against Whitlow R. Walker,
and the tract of land, or farm, at the time of the service of
the process was in the possession of the petitioner; your petitioner by reason of his parol contract as set forth in the pleadings and evidence heretofore had in this case was the equitable o~er of the property ~t the time that Walter C. Hender·son and Whitlow R. Walker entered into the written agreement, anq as such owner his claim \Vas superior to any subse-
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quent contract or agreement that was made with Henderson
by Whitlow R. Walker in reference to this land, in other
'vords, his equity being piror to that of Walter 9. Henderson
makes his claim superior to that of Walter C. Henderson;
and furthermore the said petitioner has superior rights to
that of Walter C. Henderson as he has acquired the legal title
by taking the deed to this property prior to the service of
any process on Whitlow R. Walker, and the legal title being
perfected in accordance with the contract made with the petitioner and Whitlow R. Walker gave him prior rights to any
claim that Walter C. Henderson might set up..
Your petitioner further represents that Walter
,page 68 ~ C. Henderson .is not an innocent purchaser for a
·
valuable consideration, and without notice in that
he knew all about the petitioner's claim prior to the bringjug of the suit, and in fact he is not an innocent purchaser
for a valuable consideration J:>ecause he has not paid out anything; he is in the same position today that he was prior to
the making of the contract w~th Whitlow R. Walker and
therefore he has not sustained any loss by reason of the property being· conveyed to the petitioner. Your petitioner is advised, and therefore charges that his contract made with his
brother, Whitlo'v R. Walker is a valid one, and that the making of the deed co1nsummating it was in accordance with the
parol contract; is valid in la,v, and no one is deprived of any
rights as it was made to protect the creditors of the said Whitlow R. Walker and not to deprive any one of any rights they
n:right have; it was not made for the purpose of hindering or
depriving the complainant of carrying out. his contract with
the said Whitlow R. Walker but for the purpose of settling
the honest debts that his brother, Whitlow R. '\Valker, owed
and that your petitioner has paid out on the strength of this
deed all of the indebtedness of the said Whitlow R. Walker
and, if he is deprived of this property, he will lose the value
of this farm which was one of the prime reasons, or pieces of
property that was to be conveyed, and was actually conveyed
to him to pay off the indebtedness of Whitlow R. Walker, and
your petitioner 'vill be deprived and lose his property when
he has done no act that could be censured by any one and is
within the law.
Your petitioner therefore prays that he may be made a
party defendant to this suit, and that this petition shall be
treated as an answer to complainant's bill, and, upon a hearing, your petitioner be protected in his ownership of the
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property mentioned in the proc.eedings; and your petitioner
prays for "uch other and general relief as may be deemed
meet.
A. S. HESTER,
Attorney for Petitioner.
May 16, 1927.
Rejected.
D.P. H.
page 69
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Virginia,
In the Clerk's Office of the Circuit Court of
Campbell County, the 5 day of July, 1927.

I, C. W. Woodson, Clerk of said Court, do hereby certify
that the foregoing is a true transcript of the record of said
Court in the chancery suit of Walter C. Henderson against
Whitlow R.. Walker, pending therein, and further, that it
appears from a paper filed with said record that notice of
application for this transcript was duly given.
C. W. WOODSON, Clerk.
Fee for Transcript $35.00.
C. W. WOODSON, Clerk.
A Copy-Teste:
H. STEWART JONES, C. C.
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