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In the
Supreme Co urt of Appeals of Virginia
at Richmond

SOLON L. BRYANT AND SUE BRYANT
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v.

CONTINENTAL LIFE INSURANCE CO., INC.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1826
SOLON L. BRYANT AND SUE BRYANT WOODWARD,
Plaintiffs in Error,
versus

CONTINENTAL LIFE INSURANCE COMPANY, INCORPORATED, Defendant in Error.

PETITION FOR WRIT.
To the Honorable Chief Justice and Associate Justices of
the Supreme Court of :AppeaJ,s of Virginia:

Your petitioners, Solon L. Bryant and Sue Bryant Woodward, respectfully represent:
That they are aggrieved by a judgment of the Circuit Court
of Southampton County, in the above styled action at law,
and respectfully petition that a writ of error be awarded
them from said judgment entered adversely to your petitioners on the 27th day of March, 1936, in favor of Continental Life Insurance Company, Incorporated, in an action
by notice of motion. Transcript of the record in the case is
filed as a part of this petition.
Petitioners, the plaintiffs, Solon L. Bryant and Sue Bryant
Woodward, and defendant, Continental Life Insurance Company, Incorporated, in the Court below will be referred to
as plaintiffs and defendant, respectively.
Plaintiffs' notice of motion is an action for damages for
the wrongful lapse and cancellation, by defendant, of a cer-
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tain policy of insurance on the life of Solon L. Bryant, issued
by the defendant, wherein Sue Bryant Woodward was beneficiary.
Upon the conclusion of plaintiffs' case- defendant moved
the Court to strike their evidence (R., pp. 42, 43 and 44) as
not sufficient to support a verdict in their behalf for breach
of contract, which motion the Court indicated (R., p. 34) it
should probably sustain, and thereupon, by agreement of the
parties (R., pp. 44, 45 and 48), the matter was submitted
to the Court for its determination. The Court found, and
entered up judgment, for defendant (R., p. 48), to which
plaintiffs duly excepted.
PLAINTIFFS ASSIGN THE FOLLOWING ERROR.
That the Court erred in finding and entering up· judgment
for the. defendant.
BRIEF STATEMENT OF FACTS.
On J" une 8, 1925, defendant issued to Sue Bryant Woodward, beneficiary, a policy of insurance on -the life of her
father, Solon L. Bryant (Exhibit 1}, through its agent,
George H. Ho·well. In the years 1930 and 1931 Sue B.ryant
Woodward was also made beneficiary in certain other policies of insurance by the defendant (Exhibits 4 to 9, inclusive), which show on their faces that there never was any
insurable interest in Sue Bryant Woodward on the lives insured and on 'vhicb the company, therefore, had no liability.
From June 8, 1925, the defendant continued, through its agent,
George H. Howell, to collect the premiums on all of the said
policies by calling on Sue Bryant Woodward (R., pp. 6 and
31), and about two and one-half years prior to the wrongful
cancellation of the policy involved by calling at the office of
Thomas L. Woodward, in the American Bank Building, in
Suffolk (R., p. 6). The provisions of the policies were faithfully kept and performed by 8ue Bryant Woodward, who
paid thereon every week the sum of $4.32, being $3.82 per
week in excess of the premium on the Solon L. Bryant policy,
and which had accun1ulated, at the time of the cancellation
complained of, to the sum of $536.54, which was due and
owing to the said Sue Bryant Woodward, by defendant, irrespective of interest accumulated thereon (Exhibit 3). In
the fall of 1934 the said George H. Howell advised Thomas
L. ·vvoodward that he had been instructed not to collect further premiums on policies paid at his office, because they had
been taken off his debit and transferred to the office by Mr.
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Adkins, the local manager, to which ~Ir. Howell was advised
that it was not agreeable, would not be consented to, and the
right to have the premiums collected where they customarily
were collected \vould not be waived in any respect (R., pp.
10 20, 21 and 22). At the time of the notice given by ~Ir.
H~well, he was regularly collecting, and thereafter continued
to collect at the office of Thomas L. Woodward, each and
every week from the stenographer there (R., p. 10), but would
not accept premiums tendered on any other policies held
by Sue Bryant vVoodward (R., pp. 9, 10). On April 20,
1935 (R., p. 19), the defendant cancelled the policy of insurance in question without notice to anyone, later claiming
that the policy was more than four ·weeks in arrears, though
all parties had telephones, the offices were only 100 feet apart
and though the custom of the company, established through
the course of years ( R., pp. 7, 8, 9 and 41, was to notify the
parties interested in paying premiums on policies that policies were to be lapsed at a certain time and the reason therefor.
The pertinent provisions of the policy involved are these:
"PAY~IENT OF PREMIUM-Each premium is due and
payable at the Executive Office of the Cmnpany, but will be
accepted elsewhere by a duly authorized agent, who shall at
the time of payn1ent enter san1e in the Receipt Book belonging to this Policy. If for any reason the agent shall not
call for the premium when due, it shall be the duty of the
policyholder to bring or send said premium to the Executive
Office, or to the Company's agent, and in .event of a failure
to perform this duty within four weeks from the date on which
said premium was due this Policy shall thereupon become
void.
''ALTERATIONS AND WAIVERS-Agents (which tenu
includes Superintendents and Assistant Superintendents) are
not authorized to make, alter or discharge contracts or waive
forfeitures. They have no power, on behalf of the Company,
to receive a premium more than four weeks after the day on
which the same is due, nor receipt for same in the Premiun1
Receipt Book, and any payment of such premium to an agent,
or to the Company at its Executive Office, shall not be entitled
by virtue of the contract to be credited upon the Policy,
whether entered in the Receipt Book or not, and shall be returned upon demand. Any erasure or alteration made herein except by endorsement signed by the President or Secretary, shall be void.''

Other facts will appear in the argument.
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OF ERROR.

That the Court erred in finding and entering up judgment
for the defendant.
TWO QUESTIONS ARE PR.ESENTED.
(1) Whether an insurer 1nay cwwel i1tS~wance for nonpaynLent of pre1niu1ns 'where it is at the time indebted to the
party to ~vhonl, the insurance wa8 sold and del-ivered, and fron~
whom it collects pre·miu.1ns thereon, in a su.1n in excess of the
premiums owed.
(2) Whether a local agent who, by the cont1·act of in-surance, has no powe1· to 1nake, alter or discharge co·ntracts or
to waive forfeitures 1nay change the place of pay1nent of
premiums established by custo1n and contemplated by the conwact without the con.sent of the poUcyholder.

The questions will be argued in their order.

THE ARGUMENT.
(On Principle.)
When it is realized that the policy in issue lacked .only
two months of being- ten years old, at which tin1e it would
have had a cash surrender value; that the insured was then
over sixty-five years of age; and the agent who had serviced
the policy continued to go to the same place of payment each
and every week to collect on oth~r policies, it is plain that the
intent and purpose of the Superintendent in attempting to
transfer the place of payment of the policy in question to the
office of the company was to rid the company of the policy.
No other deduction makes sense. Mr. Howell, the agent'
who had all of the policies on his debit, continued to call at
the at the office of Thomas L. Woodward each and every
week to collect from his stenographer., and what reason there
could be, other than stated, for refusing his services in the
collection of other policies at the same time and place is impossible to fathom.
By the terms of the policy, and all industrial insurance,
it is contemplated that the same will be collected each and
every week by an agent at a place selected by the premium
payer. The premium is based on the rendition of this service.
To allow companies to arbitrarily change the place for payn1ent of premiums based upon the rendition of this collect-
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ing service 'vould amount to a fraud on the policy-holder and
deny him a service for which he pays with every premium.
At all events the premiums could be paid at but two plaees:
(1) to the Executive Office in Washington, or (2) to the conlpany 's agent, who must call for the premium in the absep.ce
of reason for failure to call. No other place or person is contemplated, nor, as will be hereafter shown, did the local Superintendent have authority to change the place of payment of
premiums to any place not set forth in the policy, or to deny
the services of any agent of the company to the plaintiffs.
There was only one condition set up in the policy and that
was in the event of the failure of the agent to call FOR
ANY REASON. Only in such event was. it necessary to send
the premiums to any other place, and that other place was
NOT to some place picked out by the local Superintendent
in Suffolk, but to the Executive Office in Washington, D. C.,
only. There was, however, never any reason for the company's agent's refusal to accept the pren1iums, except the
instruction of the unauthorized local Superintendent, whose
authority is limited and· circumscribed in every respect in
the contract. The reasons required for the failure of the
agent to call 'must be real 'rea.sons, such as the change of
abode of the premium payer without notice, or removal of
the premium payer to some place where agents were not
available, or the con1pany was not licensed, and other real
reasons, but the policy does not countenance the willful, deliberate refusal to service the policy by an agent, or his
will or caprice thereabout. To permit a contrary construction would be at variance with the construction placed on
the provision for nine and one-half years by the company
and policyholder, and which was established not only by
the contract, its letter, spirit and plain import, but by usage
and custom, and thereby became part and parcel of the contract between the parties. In the absence of any reas011
therefor it was the duty of lVIr. George H. Howell, the conlpany's agent, to accept and receipt for the premiums which
the plaintiffs 'vere ready, willing and able to pay.
The local superintendent attempted to take the policy frmn
the debit of :Mr. Howell nnd transfer the place of payment
to an office in the National Bank of Suffolk. By what authority? The policy itself provides that the premiums must
be paid to the company's agent or to the Executive Offic.e.
No mention of any other place is made, nor can any other
place be inserted in the policy or set up without the consent
of all parties. To do so would vary and alter the terms of
the. policy itself, ~nd, as to this, the company stip~la.tes by
plain and unambiguous terms, that no agent ('Whwh tenn
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includes Superintendents) has authority to make, alter or
discharge contracts, and this is binding upon the company
and upon the policy-holder until there is a waiver of that provision. Moreover, if the Superintendent could transfer to,
and fix, the place of payment of premiums at the National
Ba·nk of .Suffolk Building he could transfer it to vVise County
or any other distant point. And if he could say or dictate
that no agent · could call for or accept premiums he could
at will vary and alter the terms of the contract and deny
to plaintiffs their right to pay as the policy provides, namely,
to any agent of the compam,y. It is submitted the Superin- ·
tendent had no such authority in either case.
Plaintiffs further contend that the defendant was indebted
in the sum of $536.54, to Sue Bryant Woodward, the premium
payer, which arose out of sums paid to the defendant as
premiums on other policies of insurance in which the said
Sue Bryant Woodward was beneficiary but had no insurable
interest. There was no liability upon the defendant upon
these latter policies, its obligation was void thereabout and
consequently the sum collected by it belonged to Sue Bryant
Woodward. Therefore, so long as the company was possessed
of this sum, it could not cancel the policy which was taken
out by Sue Bryant Woodward on the life of her father and
on which she paid the premiums, but it was the duty of the
defendant to apply the payment of such part of this sum
as was necessary to carry the policy on the life of Solon L.
Bryant. The defendant was the debtor of the pre-1niunt payer,
the equitable owner and beneficiary of the policy on Solon
L. Bryant, and could not complain because the premium
payer did not increase that debt and deposit more money
with the defendant. To her the con1pany look~d for the payment of the premium and to her it owed the sum of $536.54.
Under no circumstances, therefore, could it cancel the policy
on the life of Solon L. Bryant and contend that she was i11
default. It had, and still has, enough to carry the Bryant
policy as long as the defendant is likely to he in husiness,
and for that reason, aside from others, there is not the
slightest merit in its contention of valid cancellation.

THE ARGUMENT (Continued).
(The Authorities.)
That there. may be a recovery of premiums paid upon
policies of insurance in which the beneficiary has no insurable interest, and for that reason the contract is void,
is established by the overwhelming weight of authority. If
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no consideration has passed for the premiums paid the
premiums may be recovered. Since the defendant has not
returned to Sue Bryant Woodward the sums that have collected on policies in which she had no insurable interest it
is her debtor for such amount, in this instance the sum of
$536.54. Being her debtor the defendant could not exact
more premiums for payment upon any policy in which she
had an insurable interest as long as it was indebted to her.

111utual l~ife Tns. ·co. v. Brown, 137 Va. 278, 119 S. E. 142;
Continental Ins. Co. v. Bu1~ns, 144 Md. 429, 125 A. 232;
Seaback v. Metropolitan Life, 274 Ill. 516, 113 N. E. 862;
American JJiut. v. Bertra1n, 163 Ind. 51, 64 L. R. A. 935;
Griffin v. Equitable Life, 119 l{y. 856, 84 S. W. 1164;
McCann v. Metropolitan, Life, 177 Mass. 280, 58 N. E. 1026;
Inte1·state Life db Ace. Co. v. Cook, 86 S. W. (2nd) 887;
Eva;ns v. Independent Nat. (La. App.), 148 S'o. 264.
That it was the duty of the defendant to apply any sums
which it had in its hands belonging t.o the premium payer
to the payment of the premium on the Solon L. Bryant policy
is also well established, even when the indebtedness arises
out of an unrelated contract.

Home Beneficial Asso. v. Clark, 152 Va. 715, 148 S. E. 811.
It is further the contention of the plaintiffs that where
the defendant established the custom of calling upon the
policy-holder for the collection of premiums that the policy
did not lapse upon failure of the defendant to make a collection when due. Thus in Vinginerra v. Com1ne,rcial Cas. Ins.
Co., 156 N. Y. Supp. 575, Page, J., in rendering the opini011
of the Court, said:
''As there must be a new trial, some of the other points
raised by the appellant will be given consideration. It has
been held that, where the premiums of the insurance policy
have been collected regularly at the home of the insured by
a.n agent of the Company, nonpayment of a premium when
due, owing to failure of the agent to call for it, will not
render the policy lapsed. Carey v. John Hancock M~tt~tal
Life Ins. Co., 114 App. Div. 769, 100 N. Y. Supp. 289, and
cases cited. This rule should be especially applicable to a
case like the present one, where the insured is an illiterate
day laborer and the premiums payable in small monthly installments. Furthermore, the insured was in this case furnished by the defendant with a receipt book, in which the

Snprem~
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premiums paid by him to 'Joseph Dinolpho, collector', were
receipted for each n1onth, and which book contained a recital:
'' 'First premium must be paid on or before July 15, and·
day of each month thereafter, to the
on or before the
above named collector.'
''It was clearly the defendant's fault that no collector
appeared to receive the premiums from the plaintiff on November 15th, and the policy did not lapse by reason thereof."
See Exhibit No. 2.
See also:

Goedecke v. Metropolitan Life Ins. Go., 30 Mo. App. 601;
Garey v. John Hancock MuJua.l, 100 N. Y. Supp. 289;
Cochran ·v. National Cas. Go., 261 Mich. 273, 246 N. W. 87.
It is further the contention of the plaintiffs that the defendant, having established the place selected by the premium
payer as the place for the collection of premiums, cannot
thereafter change that place without the consent of the party
customarily paying the premiums on the insurance. If there
was a condition in the policy requiring premiums to be paid
to the Executive Office in Washington that condition was
waived by the defendant and could not be revived ·without
the consent of all interested parties. See Porter v. Gen. Ins.
Go., 62 !tio. App. 520, 1 ~Io. App. Rep'r. 147.
Moreover, it is perfectly plain that the local Superintendent
of the defendant was vested with no higher authority than
1\{r. George H. Howell, the agent, and the only inference is
that he was just a receiver of funds brought in from collections
by the agents. It is nowhere shown in the record that he
had any authority, or that he could withdraw the services
of an agent from plaintiff, or that he could refuse; or had
the power to direct any agent to refuse, to collect premiums.
In fact, the provision of the policy itself is restrictive of
his authority in very definite and positive terms (ante, page
4), so that the local Superintendent had no authority whatsoever to dictate to the plainiffs any other place they should
pay premiums than those set up in the policy, and any notice
tha.t he may have given to this effect was void as constituting
an alteration and variation of the policy, which he was without
power to do. If he could change the place of payment he
could also change the time and the amount-an authority

.
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which he expressly did not have-so that when the plaintiffs
wern ready, willing ·and able to pay the premiums at the
place they customarily had been paid, and the agent failed to
call or refused to accept them, or the defendant had funds
in its possession belonging to the premium payer the policy
on the life of Solon L. Bryant continued in foroo·.
That the defendant had the right to restrict its agent, by
the terms of the policy, as to matter occurring after the
inception of the contract, would seem to be too plain to admit of argument or require citation of authority. Life insurance in this respect is not distinguished from any other contract.
Home Beneficial Asso. v. Field, 162 Va. 63, 173 S. E. 370;
Reliance Life Ins. Co. v. Hig·htower, 148 Ga.. 843, 98 S. E.
469;
. Interstate Life db Ace. Co. v. Bess, 35 Ga. App. 725, 134
S. E. 804.

(This petition is hereby adopted as the opening brief;
and counsel for petitioners desires to state orally the reasons
for reviewing the error and judgment complained of.)
(A copy of this petition has been mailed to Mr. Sames
H. Corbitt, Suffolk, Virginia, counsel for defendant in the
trial Court, the date of n1ailing being September 25, 1936.)
It is respectfully submitted that the Court erred in entering up judgment for defendant. Your petitioner, therefore prays that a writ of error be granted them; that the
judgment complained of be reviewed, and that such judgment be entered as the trial court should have entered or
the case remanded for a new trial.
And your petitioner will ever pray, etc.
SOLON L~ BRYANT and
SUE BRYANT WOODWARD,
By Counsel.
JUNIUS W. PULLEY,
THOMAS L. WOODWARD,
Counsel for petitioners.
We, William M. Crumpler and Thomas L. Woodward, counsel practicing in the Supreme Court of Appeals of Virginia,
do certify that in our opinion the judgment complained of in
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the foregoing petition should be reviewed by the Supreme
Court of Appeals of :Virginia.
Given under our hands this 25th day of September, 1936.
WILLIAM M. CRUMPLER,
THOMAS L. WOODWARD.
Received Sept. 25, 1936.
M. B. WATTS, Clerk.
November 6, 1936. Writ of error awarded by the court.
Bond, $300.00.

M. B. W.
RECORD
VIRGINIA:
Pleas before the Circuit Court of Southampton County
at the Courthouse thereof, on the 27th day of March, 1936.
page A

~

Be it remembered, that heretofore, to-wit: on
the ~1st day of 1\1ay, 1935, there was filed in the
Clerk's Office of said Court a. Notice of Motion for judgment, which Notice is in the words and figures following,
to-wit:
Solon L. Bryant and Sue Bryant Woodward, Plaintiffs,

v.
Continental Life Insurance Company, Incorporated, Defendant.
·
To Continental Life Insurance Company, Incorporated:
You are hereby notified that Solon L. Bryant and Sue
Bryant Woodward will move the Circuit Court of Southampton County, on the 17th day of June, 1935, for judgment
against you in the sum of $328.50, with legal interest thereon from April 20th, 1935, until paid, the said sum being due
from you to them for this, to-wit:
That heretofore, to-wit: On June 8th, 1925; you issued
your certain policy of life insurance #108138-R, dated June
Sth, 1925, the original of which is filed. herewith, wherein you
insured the life of Solon L. Bryant, with Sue Bryant Wood-
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ward as beneficiary, the weekly premium on which was fifty
cents per week, yet, notwithstanding that the said Solon L.
Bryant and Sue Bryant Woodward faithfully and continuously
paid the said weekly premiums from June 8th, 1925, to April
20th, 1935, and the said policy was in full force and effect,
you did, on April 20th, 1935, and without just cause
page B } or excuse, willfully and fraudentl;y lapse, cancel and
declare forfeited the said policy of insurance and ·
refuse to accept further premiums thereon, whereby a.nd by
reason whereof the said Solon L. Bryant and Sue Bryant
Woodward are damaged in the sum of $328.50, for which
they will ask judgment as, when and i.n the sum notified.
SOLON L. B.RYANT,
SUE BRYANT "\VOODWARD,
By ·Counsel.
THOS. L. WOODWARD, p. q.
Executed in the City of Richmond, Va., May 29th, 1935,
by delivering a true copy of the within Notice of Motion
to Sa.ml. L. Kelley, Statutory Agent for The Continental
· Life Insurance Company, Incorporated.
JOHN G. SAUNDERS, Sergeant.
By P. H. BOWlS, D. S.
Fee Paid 50 cts.
page C }

And at another day, to-wit: In the Circuit Coui-t
of Southampton County, on the 24th day of J nne, ·

1935.
ORDER FILING PLEA.
Solon L. Bryant and Sue Bryant Woodward, Plaintiffs,

v.

Continental Life Insurance Company, Incorporated, Defendant.
On motion of the defendant, leave is granted it to file its
plea of general issue, and the said plea is accordingly this
day filed
page D }

And on the same day, to-wit: At a Circuit Court
for Southampton County, held at the Courthouse,
on the 24th day of J nne, 1935.

Supreme Court of Appeals of Virginia.

12

PLEA OF NIL DEBIT.
Solon L. Bryant and Sue Bryant Woodward, Plaintiffs,

v.

Continental Life Insurance Company, Incorporated, Defendant.
The said defendant, by its attorneys, comes and says that
it does not owe the sum of Three Hundr-ed Twenty-Eight Dollars and Fifty Cents ($328.50), in the notice of motion for
judgment demand-ed, in manner and form as the plaintiffs hath
complained against it. And of this the said defendant puts
itself upon the country.
HARRY NICHOLSON,
H. CORBITT, p. d.

J.A~iES

page E

r

And at another day, to-wit: .At a Circuit Court
for Southampton County, held at the Courthouse
on th-e 15th day of July, 1935.
MOTION FOR JUDGl\iENT.

Solon L. Bryant and Sue Bryant Woodward
'V.

Continental Life Insurance Company, Inc.
This day came the parties, by their attorneys, and the
plaintiffs, by their attorney, asked for the defendant's
grounds of defense, to which the plaintiff replied generally,
and issue is joined and this case is C()ntinued.
~

.And at another day, to-wit: .At a Circuit Court
for Southampton County, h-eld at the Courthouse
on the ·12th day of September, 1935.

page F

Solon L. Bryant & Sue Bryant Woodward, Plaintiffs,

v.

Continental Life Insurance Company, Inc., Defendant.
The Defendant assigns the following as its grounds of
defense:
1. The plea of g-eneral issue and all defenses available
under this plea.
2. The defendant says that on June 8th, 1925, it issued an
industrial policy on the life· of Solon L. Bryant, witll Sue
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Bryant Woodward as beneficiary, said policy being numbered
108138-R. The said policy however has since lapsed because
of nonpayment of premiums, pursuant to the terms, conditions and provisions set out in the said policy, and said
policy having lapsed on or about the 18th day of March, 1935.
The defendant further states that any and all premiums
that have been paid in have been earned by the said defendant Company, and that the defendant is not indebted to the
plaintiffs.
page G}

3. Your defendant further states that on April
25th, 1935, a letter was written, by Mr. Thomas
A. Long, Agency Supervisor for the Continental Life Insurance Company, Incorporated, addressed to Mr. Thomas L.
Woodward, Attorney at Law, Suffolk, Virginia, and husband of the beneficiary, advising him that if the insured
would sign an applic.ation for revival and submit same to
the defendant Company with satisfactory evidence of sound
health, together with all past due premiums, that the said defendant Company would be glad to reinstate policy. Nothing
however, was ever done by the insured regarding this suggestion.
THE CONTINENTAL LIF EINSURANCE COMPANY, INC.,
By JAS. H. CORBITT &
HARRY NICHOLSON,
(Counsel).
page .1

~

Virginia :

In tl1e Circuit Court of Southampton County.
RECORD.
S. L. Bryant and Sue B. Woodward

v.

Continental Life Insurance Company, a Corporation.
Stenographic report of testimony and other incidents of
trial of S. L. Bryant and Sue B. Woodward v. Continental
Life Insurance Company, Incorporated, tried before the
Honorable J. L. McLemore, Judge, and Jury in the Circuit Court of Southampton County, Virginia, on September
17th, 1935.
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Present: Messrs. Thomas L. Woodward and Junius W.
Pulley for the plaintiffs; Messrs. James H. Corbitt and Harry
Nicholson for the defendant.
Filed May 26, 1936.

H. B. lVlcLEMORE, JR., Clerk.
J. M. Knight,
Shorthand Reporter,
Norfolk, Virginia.
page 2

r

Mr. Corbitt: Your Honor, we are ready but I
requested Mr. Woodward on Saturday for a bill
of particulars. I haven't gotten it and I would like to get
that before we go into the trial. I wrote him a letter Saturday morning and sent it over and asked him to let Ine have
it. It seemed to be a. very simple thing to do.
Mr. Woodward: The plaintiff contends that on April 20th,
1935, there was in existence a policy of insurance on the
life of Solon L. Bryant with Sue B. Woodward as beneficiary,
dated June 8th, 1925. That policy was carried up until April
20th, 1935, by the party and premiums were tendered from
time to time to the agent and the agent refused to accept
the premiums where he had customarily and usually be·en
collecting the premium. The plaintiffs further take the position that on policies upon which they had paid premiums
and in which they had no insurance interest, there is accumulated a fund in the hands of the Continental Life Insurance Company of $536.54 exclusive of interest 'vhicp the
law would probably deny right of recovery to, but the plaintiff takes the vie·w that it is entitled to this fund in the
hands of the insurance company. The plaintiff contends there
never was any violation of the terms of the policy, and that
the funds were always ready for payment at the
page 3 ~ place that had been established for the payment and
they were ready, willing and able to pay them, all
of which have been refused.
Note: Opening statements were thereupon made by counsel for the respective parties, and witnesses were excluded
on motion of counsel for the defendent.
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GEORGE H. HOWELL,
sworn on behalf of the plaintiffs, testified as follows :

By Mr. Woodward:
Q. You are Mr. George H. Howell, you live in the City of
Suffolk, and you are now agent of the Pilot Life Insurance
Company!
A. Yes, sir.
Q. How long have you been engaged in the insurance business, Mr. Howell Y
A. Nineteen years.
Q. Has that entire time been spent in the City
page 4 ~ of Suffolk Y
A. Yes, sir.
Q. How long did you work for the Continental Life Insurance Company?
·
A. About fifteen and one-half years.
Q. Were you agent in charge of the debit upon whi~h the
policy of Solon .L. Bryant, in which the beneficiary is Sue
Bryant Woodward was allotted during the time you were with
the company?
A. Yes, sir.
Q. When did you sever your connection with the Continental
Life Insurance Company Y
A. The 15th of June, 1935.
Q. Mr. Howell, I hand you a. policy of life insurance issued
by the Continental Life Insurance Company, Incorporated,
dated June 8th, 1925, in which there is named in the schedule
as insured Solon L. Bryant, with a weekly premium of $.50,
the name of the beneficiary being Sue Bryant Woodward,
daughter, in the amount of $290.00, the policy being numbered 108138-R, and ask y·ou if that was the policy upon
which you collected during the time you were with the Continental Life Insurance CompanyY
A. If this is the policy that Mr. Bryant had, the number
of :which should appear in that book. That would have to be
verified from that book.
Q. I hand you a receipt book of the Continental
page 5 ~ Life Insurance Company and ask you to refer to
the front page and say whether or not the number on that receipt book corresponds to the number on the
policy which you have in your handY
A. Yes, sir.
Q. Then that is the policy upon which you collected Y
A. Yes, sir.
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Mr. Woodward: I ·wish to introduce this policy in evi~
dence.
Mr. Corbitt: And the book?
Mr. Woodward: You can introduce the receipt book if
you want to.
Mr. Corbitt: I understood you did introduce it.
Mr. Woodward: You can introduce it.
Mr. Corbitt: I understood he introduced it when he handed
it to the witness and ask~d him to identify it.
Mr. Woodward: It makes·no difference. At the request
of the defendant I will introduce the receipt book also.
Note: The policy and receipt book in question were thereupon marked "Exhibit 1 ", and "Exhibit 2".
Mr. Corbitt: It was not at my request. You introduced
it· yourself.
~

By Mr. Woodward:
Q. Where did you customarily collect insurance
premiums upon this policy of insurance while it was upon
that debit?
A. In late years I collected from you, 1\'Ir. Thomas Woodward. For several years I collected from Mrs. Sue Woodward.
Q. Where is the office of Thmnas L. W oochvard located Y
.A. .American Bank.
Q. In the City of Suffolk¥
A. Yes, sir.
Q. Wbere is the office of the Continental Life Insuran~e
Company located?
A. National Bank.
Q. How far in a direct line is it from the American Bank
to the National Bank; in your estimation?
A. I guess it is 50 or 75 feet.
Q. Does the Continental Life Insurance Company have
a telephone 1
A. Yes, sir.
Q. Do you know that I have a telephone Y
A. Yes, sir.
Q. What is the custom among the insurance, industrial
insurance, agents in the operation of that business with refe1·ence to policies which are about to be put upon the lapse register?
page 6

~fr.

Corbitt: I object to any question asked this witness
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about what is the custom of insurance companies
with reference to lapsed policies. The question
here is with reference to the breach of this particu:..
lar contract.
Mr. Pulley: If they have changed the contract by custom,
it would be proper.
The Court : If the provisions are in the contract, you
can't prove any custom contrary to the contract.
Mr. Woodward: You can always prove waiver of the pro,
visions of the policy.
.
Mr. Corbitt: I don't see how you are going to prove gen. eral custom among insurance compal)iesThe Court: If you can prove it was· the custom of this
particular company.
page 7

~

By Mr. Woodward:
Q. The question I asked you is with reference to the Continental Life Insurance Company, with its head offices in
Washington, D. C., of which you were the agent working out
of the office in Suffolk. Was it the custom of the agents
of that company and of the company itself, before policies
went upon the lapse register, to see that the policy-holder
had notice of their intention to lapse the policy upon a specified date?
Mr. Corbitt: That is an improper question and tends
to vary the terms of the contract.
The Court: I understand he is trying to prove it was a
custom of the company. If he can show this parpage 8 ~ ticular company did it as a matter of custom, I
. think he can show it.
Mr. Corbitt: But this gentleman is not the agent and
is nothing but a salesman and is not in position to testify
to the custom.
The Court : I don't know how far he can go. I don't
know how long since he has been in position to know what
the custom of this particular company in Suffolk was with
respect to this matter.
Note: The objection was argl1ed at length and overruled.
Mr. Corbitt: I, of course, except to the court's ruling, and
save the point.
Note : The last question was thereupon read.
Mr. Corbitt:

I object further because it has not been
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shown that he was the agent for the company. He was a
salesman. He was nothing but a salesman, and it can be
shown directly that 1\ir. J. W. Holland was the agent during
the period 1\{r. Howell was there, and Mr. Adams, the present
agent, succeeded l\tlr. Holland.
Mr. Woodward: I will promise to prove it _by Mr. Holland
before he leaves the courthouS'e.
The Court: I think it ought to be confined to the time
the policy was attempted to be lapsed by the Inpage 9} surance Company.
·
Mr. Woodward: .At all times.
By Mr. Woodward:
Q. At all times and at the time this policy was lapsed,
was that the question of the company, to notify anybodyMr. Corbitt: I save the point.
Mr. Woodward: I have attempted to ask the question
four times.
By Mr. Woodward:
Q. Was· that the custom the whole time you were with the
company and at the time this policy was lapsed~
A. The custom of all companies.
Mr. Corbitt: I object to the custom of all companies.
By Mr. Woodward:
Q. Was that the custom of the Continental Life Insurance
Company in Suffolk?
A. Yes.
Q. Your answer was yes?
A. Yes.
Q. So long as you collected the premiums at my office, of
course, that policy was upon your debit, was it not?
A. Yes.
Q. What instructions did you get with reference to that
particular policy and other policies upon which you were
collecting at my office, from your manager in Sufpage 10 } folk so far as future transactions were concerned ·?
A. I was instructed to transfer it to the office
debit.
Q. Did you have power after that to collect any premiums
yourself?
A. No, sir.
Q. Could you bring the book yourself after it was t·ramsfered to the office?
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A. No.
Q. Mr. Howell, before and after the lapse of this policy
did you, as agent of the Continental Life Insurance Conlpany, call a.t my office once a week for the purpose of collecting on a policy held my stenographer with the Continental
Life Insurance Company?
A. Yes, sir.

Mr. Corbitt: I object to that question and answer be- •
cause it has nothing to do with this particular case, what
Mr. Howell did with reference to calling at his office with
reference to collecting a premium on a policy held by his
stenographer.
The Court : I don't think you can go into other policies.
By Mr. Woodward:
Q. Could. you hav~ collected the premium if it had been
upon your receipt book 7
Mr. Corbitt: I object to that. What he could have done
has nothing to do with this case. It is not a quespage 11 r tion of what he could have done but what was
the situation at this time.
By Mr. Woodward:
Q. Did you call at my office once a week and collect on
other policies for the Continental Life Insuranoo Company t
A. Yes, sir. ,
Mr. Corbitt: I object to that as irrelevant and immaterial.
The Court: I overrule the objection.
Mr. Corbitt: Exception.
By Mr. Woodward:
Q. Mr. Howell, in collecting the debit up to the time that
the company tra;nsfered the policies to the office, did you collect upon various other policies of insurance along with the
policy of Solon L. Bryant 1
A. Yes.
Mr. Corbitt:· I object to that.
The Court: I don't see what it has got to do with it.
Mr. Woodward: I expect to show that the company ha~
in its possession $534.34 for which the company has given
nothing, unearned premiums, and it is a proper contention
to show that it might have been applied on premiums. It
then becomes a case of debtor and creditor.
·.
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page 12

~

The Court: That is a question of law, I presume, whether they could forfeit :i.t, or not.

Note : The last question was· read.
The Court: I don't think that is a. proper question.
Note: The objection was argued at·Iengtb and sustained.
Mr. Woodward: I want to save my exception as to that.
By Mr. Woodward:
Q. Mr. Howell, did you regularly collect from Sue B. Woodward all of the policies that are shown on the front page
of your receipt book which is in evidence as Exhibit 2 t
A. Yes, sir.

Mr. Corbitt: Of course, I object to all of this, your Honor.
By Mr. Woodward:
Q. Mr. Howell, I hand you a statement dealing with these
policies in which there has been figured up a sum which was
paid on those policies from the time they 'vere obtained up
until April 20th, 1935, approximating the amount of $536.54.
A. Yes.

Mr. Woodward: I wish to introduce that in the record as
''Exhibit 3".
page 13 ~ By Mr. Woodward:
Q. That accumulation has been paid on those
policies?
~fr. Corbitt: 1\IIrs. Woodward didn't pay it all f
Mr. Woodward: She paid it all.
Mr. Corbitt: I didn't know whether part of it was paid
hy other people, or not.
Mr. Woodward: She paid it all. Do you want to take the
time to figure it up to see whether it is correct?
Mr. Corbitt: I am not going to admit that it is correct.
The Court: Go ahead and figure it up later, and if you find
an error you can report it and calll\fr. Howell again.
Mr. Woodward: I wish to introduce policies called for
by ·numbers in that receipt book.
A'Ir. Corbitt: I object to all of this, your Honor.
The Court : I understand Mr. Woodward is getting it
in the r~cord for the purpos·e of saving his exception. He
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wants to get it in the record in case I have made a nnstalre.
·
Note : The jury retired.
Mr. Woodward: I wish to introduce in the record policy
number 176549-R, dated May 18, 1931, on the lif.e of Linwood G. Eure, in which the beneficiary has been changed to
Sue B. Woodward, as "Exhibit 4". I wish to
page 14 ~ introduce in the record as "Exhibit 5'' policy
164687-R on the life of James I. Lowe, dated March
17th, 1930, in which the name of the beneficiary is Sue Woodward, friend. I wish to introduce in the record policy number 175300-R on the life of Dorothy 0. Pierce, dated April
6th, 1931, in which the beneficiary has been changed to Sue
B. Woodward, friend, as "Exhibit 6". I wish to intro4uce
in the record policy number 174579-R on the life of Josephine
E. Dalton, dated March 16th, 1931, in which the beneficiary
has been changed to Sue B. Woodward, friend, as ''Exhibit
7". I wish to introduce in the record policy number 218417-R,
issued on November 11th, 1929, the original policy being numbered 161763-R in which the beneficiary is named as Sue
Woodward, friend, as "Exhibit 8". I wish to introduce in
the record policy number 101769-D on the life of Ruth Cross,
dated January 3oth, 1922, in which the beneficiary has been
changed to Sue Woodward, dependent, as "Exhibit 9", all
of the policies being issued by the Continental Life Insurance Company I also want to introduce from the Company's'
receipt bo~:~- ·h:ch is in evidence as Exhibit 2, the fact that
there was also in existence a policy of insurance, number
~' :!- 7 9-R on the life of Frances R. Dunning, dated
page 15 ~ July 13, 1931, in which Sue B. Woodward is
named as beneficiary, friend, said policy having
been lost, and after diligent search therefor could not be
found, as "Exhibit 10''.
By Mr. Woodward:
Q. l\{r. Howell, did you collect upon all of those policies
to which I have just alluded and entered in the record?
A. Yes, sir.
Q. Every 1veek?
A. Yes, sir.
Q. Does the receipt which I have previously handed you
showing a resume of the an1ount collected on those policies
during the time they were held by Sue B. Woodward, approximate the sum that was collected upon them, without consideration of interest?
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A. I don't know exactly, JVIr. Woodward; approximately.
In other words, these figures can be figured at any time. Of
course, we have to sit down and verify them.
Q. Do you know whether that is approximately what it
wast
·
·
A. I think so.
Q. Were the premiums on those policies paid up to the
same time the policy on the life of Solon L.- Bryant was
paid?
A. ~Ir. Woodward, it was not on my book at that time.
·
Your premium receipt book will show that, the
page 16 ~ evidence of that. You see it was not on my collection book.
Q. As far as you know, by reason of having taken the
checks to the company from my office, the policies were still
in force just the same as Solon L. Bryant's policy Y
A. Yes, sir.
Q. Do you know of your own knowledge what disposition
the company ever made of those funds~
A. No, sir.
Q. ~Ir. Howell, on that date were those people who were
insured insurable risks and could a certificate of health have
bee'n gotten from most of them in the early part of 1935 if
they had tried to get it f
A. That is hard for me to say, l\Ir. Woodward.
Q. I am asking .for your opinion as to that.
A .. Because some of those I haven't seen since, some not
since the policies was wrote. That is probably two or three
years.
·
Mr. Woodward: I will withdra'v the question then.
~Ir. Corbitt: Let it stay in the record just as it is.
The Witness: They were g·etting along in their age, I
guess. Some of them had passed the sixty-five years.

Bv 1\{r. Woodward:
., Q. The interest of all the insured in the policies had ceased
and determined, had it Y
A. SirY
Q. The interest of the insured in the policies
page 17 ~ had ceased 1
A. Yes.
Q. .A.t the time 1\tirs. ·woodward got them?
A. Yc~s, sir. Each case was taken up with my mana~r
before they were ever changed and it was ok and satisfactory
~fuh~.

.
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Q. Were those policies carried by the company with knowledge that there was no insurable interest in Sue B. Woodward at the time they were carried T
A. I don't know.
Q. Don't the policies show on their face?
A. I don't expect there was any insurable interest.
Q. Don't the policies show on their faces that it was a
friendY
A. Yes. Each one of those cases was taken up with the
superintendent and also the manager.
.
Q. There has been no refund on those policies from the
Continental to Sue B. Woodward that you know ~f, has there Y
· A. Not as I know of.

Note : The jury thereupon return€d.
Bv Mr. Woodward:
..Q. Mr. Howell, I hand you a check dated April 20th, 1935,
payable. to the Continental Life Insurance Company, drawn
on the Farmers Bank of Nansemond, by me, in the sum of
$4.32, and ask you whether or not you have seen that check·
before?
A. I don't know. I have gotten right many
page 18 ~ checks from Mr. Woodward like this. This particular one-Q. NowMr. Corbitt: Let him answer the question.
A. This particular one, I could not say whether I have
seen it. I hav.e seen a good many. Mr. Woodward gave
me a check like this every time he paid it.
Bv Mr. Woodward:
"'Q. On or about April 20th or 21st did you get a chec~
either that check _or one like that check, if you cannot identify
that, from Carter's Drug Store for the purpose of carrying
up to the Continental Life Insurance Company?
A. Yes, sir.
~tfr. Corbitt: I object to that. He says on or about April
20th or 21st. Time is a very important thing. I object
further on the ground that it has been admitted by Mr. Woodward .and by this witness that at that time he had no authprity to make collections on account of those policies or
this particular policy.
.
Mr. Woodward: Nobody has asserted he had authority.
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You are making objections before you find out what I am
trying to prove. I am going to prov:e he carried it up there
for me on a specific date.
Mr. Corbitt: I am trying to make my objections in time.
page 19 ~ By Mr. Woodward:
Q. Upon receiving· that check or a similar check,
what did you do with it 7
A. Carried it up to Mr. Adams, the cashier-up to the
party at the Continental Insurance Company.
Q. What did Mr. Adams tell you at that time Y
. Mr. Corbitt: Mr. Adams can be called.
The Court: Let him say what he said to him. You can call
him.
A~ Mr. Adams told me that this business had lapsed on
Saturday. I think, from what I can recall, Mr. Carter of
the Carter Drug· Company-I went in there on Monday night
anil he says to me, "~Ir. Woodward left a check in here for
you,', and so he handed me this check or one similar to this
check, so I didn't go up .to the office until the next morning,
on Tuesday morning, as near as I can recollect. I didn't
take any particular notice of it. I collect a number of those
things. I said to Mr. Adams, "Mr. Adams, here is a check
Mr. Woodward gave me to bring up here", and Mr. Adams
said, ''This business was lapsed Saturday and I can't accept
the check~ You will have to carrv it back to Mr. Woodward".
I said, "I wish you would send it back because, in other
words, I don't want the embarrassment of carrying the check
back to him". I then said, "I don't care. I will carry it on
back to him", and so·I believe it was on Tuesday, as near as
I can remember, that I told Mr. Woodward that
page 20 ~his business had lapsed on Saturday. What date
Mr. Woodward left this check there-of course,
the company was closed on Sunday, and wha~ date Mr. Woodward left it there I don't know, of course.

By Mr. Woodward:
Q. Mr. Howell, does the office of the Continental Life Insurance Company close for a half day on Saturday in Suffolk, or did it while you were working for them Y
A. It has in late years .
.Q. Was it closed on Saturday, on the 2oth of April, 1935,
in the afternoon Y
A. It was supposed to have be~n.
Q. You know of no reason why it should have been open 7
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A. No.
Q. Mr. Howell, when you first brought to my attention that
the policies or .the debit had been carried to the office of the
Continental Life Insurance Company in Suffolk and p:re~
miums would be paid there, what did I tell you at that time
with reference to that notice
Mr. Corbitt: I object to that. It has no bearing on this
case. It is irrelevant and immaterial. He has admitted he
was notified that collections would not be made by Mr. Howell
any longer, but that payments would have to be made to the
office.
Mr. Woodward: There is no such admission
page 21 ~ here, Mr. Corbitt. I am goi'I!g to show you that
the :first notice" came from Mr. Howell himself when
the premiums were tendered.
Mr. Oorbitt: As I understand it, it is contrary to the
position heretofore taken in this case. I object to the witness saying what Mr. Woodward told him.
The Court: Go ahead.
~fr. Corbitt: I understand the court overrules the objection, and I save the point.

By Mr. Woodward:
Q. Didn't I tell you at that time I would not consent for
the policies or the debitMr. Corbitt: One minute. I have to object to the question in the way you are putting it.
The Court : You are asking a leading question. Ask him
'vhat the conversation was.
Bv Mr. Woodward:
..Q. What was said at the time you notified me that you
could no longer collect the premiums on your receipt book'
A. As near as I can remember, Mr. Woodward, you said
that you 'vould forget to pay those premiums if they were
transferred to the office and why were they transferred to the
office, and I told you I didn't know. I think you said you
·
were not going to pay them .at the office. .
page 22 ~ Q. Did I ever agree with you at any time, or so
far as you know with any other person, that I
'vould consent for the provisions of the policy or the custom
of collecting those premiums being changed?
l\!Ir. Corbitt: I object to that question.
and immaterial.

It is irrelevant
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rt,he Court : . Answer the question.
·Mr. Corbitt: We save the point.·
By Mr. Woodward:
.
Q. Were you so advised at that time?
A. What ·was the question?
Q. That I would not consent to paying the premiums at
the office of the company on account of a matter of convenience?
A. I didn't exactly get that.
Q. That I would not waive the right to continue paying
them as I had?
A. That is what you said.
Q. Did the collection of your usual debit, Mr. Howell, include. the collecting on policies which were paid upon in my
·
office by other people?
I

Mr. Corbitt: I object to that. It has nothing to do with
this.
The Court: I don't think it has anything to do with it.
.
This policy stands upon its own merits. What
page 23 ~ was done with reference to any other policy, I
don't think has anything to do with this cas.e.
Mr. Woodw1;1rd: We save the point. The witness is with
you.
CROSS EXAMIN.A.TION.

By Mr. Corbitt:
Q. Mr. Howell, who was agent for the Continental Life
Insurance Company before Mr. Adams became agent?
A. The managers are not called agents, and from my instructions and from my knowing about the industrial insurance business, the man that collects the debit is called the
agent and they have a superintendent and manager of the
district. The· agent is the man who collects the debit.
Q. Who was manager at the office prior to the time of
Mr. Adams?
A. Mr. J. W. Holland was manager.
Q. Mr. Adams succeeded himY
A. Yes, sir.
Q. What were you doing with the Insurance Company, going out and writing insurance if you could get itY
page 24 ~ A. Yes, sir.
Q. Is that right?
A. Yes, sir.
Q. Getting people to take policies Y
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A. Yes, sir.
Q. Is that right? ·
A. Yes, sir.
Q. And when you had the receipt book which has been introduced in evidence here, you would let them pay their premiums to you; is that right?
A. We had debits to go on. We had our regular collections to do.
Q. And they were put in the book, which is the book that
has been introduced in evidence here Y
A. Yes.
Q. Those books were held by the person who was insured Y
A. Yes, sir.
Q. .And when the money was paid to you you entered it in
the book held by the insured, also in your book; js that right?
A. Yes, sir.
Q. That is right, isn't it 7
A. Yes, sir.
Q. And you would take it down and report back to the
office?
A. Yes.
page 25 ~ Q. You had no authority to collect the premiums
from anybody you didn't have in your book?
A. Sometimes we did it. We have done it.
Q. I am not talking about what you did sometimes, but
you didn't have any authority to collect the premiums from
anybody unless you had them in the bookY
A. No, because we could not tell where the other business
was paid to.
.
(~. You did not have authority to collect unless you had
· the book¥
A. Occasionally a person would come up to the office and
he was on some other fellow's book, and it h~s been collected by the agent. Sometimes th~y would meet up with
you and say, ''I can't see so and so, will you take my
n1oney?'' They would say they had the receipt book. Sometiraes we 'vould take it just for courtesy to the other agent.
Q. That was outside of your own duties, and was done
pnrely as a courtesy?
A. Yes.
Q. To the other agents; is that right?
A. Yes.
Q. Yon 'vere only authorized to collect what you had. on
\:-our book?
· A. Yes, that I was getting paid for.
Q. Now, 1\{r. Howell, these particular policies were taken
away from you for collection?
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A. Yes, sir.
.
Q. That is right, isn't it?
A. Yes, sir.
Q. And you went in and told Mr. 'Voodward that, didn't
you?
·
A. Yes, sir.
Q. Then you had no authority to collect them and had no
authority to mark the payments on the bookY
A. Yes, sir.
Q. And he would have to make those payments to the company's office in Suffolk¥
·
A. Yes, sir.
Q. Mr. Woodward told you that he wouldn't make the payments to the company's office in Suffolk, didn't heY
A. He said it would be-in other words, that it would cause
him too much hardship to carry it to the office when I was
coming right in his own office to collect.
Q. That was back in November, 1934, was it, 'vhen you
told Mr. Woodward that you had no authority to colloot these
premiums?
A. I can't exactly remember the date there.
Q. I am not asking you as to the exact date.
A. Somewhere in the neighborhood of that.
Q. And it was for several months that you didn't collect
the premiums from Mr. Woodward?
A. Yes, sir.
Q. And you picked this check up at Carter's
page 27 ~ Drug Store and took it up to the office Y
..
A. Yes, sir. I have carried sev-eral checks to
the office for J\ir. Woodward just through courtesy, but I
didn't mark his book.
Q. And this particular check that you carried, MY. Howell,
you carried there out of courtesy for Mr. Woodward!
A. Yes, sir.
.
Q. You had no authority to pick it up and take it up there?
A. No, sir.
Q. Now, Mr. Howell, you carried, as you have stated to
Mr. Woodward in his examination, in his questions to you,
this cheek for $4.32 to Mr. Adams' office?
A. Yes, sir.
Q. As a courtesy to Mr. Woodward?
A. Yes, sir.
Q. And Mr. Adams told you the policy had lapsed f
A. Yes, sir.
.
Q. And you would have to carry it back to Mr. Woodward?
.A. Yes, sir.
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Q. .A.nd you carried it back to Mr. Woodward the same
day?
A. It may have been.
Q. Didn't you take it back to him right away!
A. No, sir, I didn't take it back right away. I don't remember when I carried the cheek back to him, either that
day or evening, or I think the next day when I was
page 28 ~ on my route collecting, and I didn't make any
hurry to carry it back to him.
Q. What?
A. I was not in a hurry to carry it back to him.
Q. vVhy not?
.
A. Well, in other words, it wasn't-if the business was
lapsed, if I didn't carry it back to him in a week, it would
have been all right.
Q. Why were you not in a hurry to carry it back to him Y
A. Because I was making a special trip there, and I had
to go to his office on Tuesday or the next day to collect_from
his secretary and I could deliver it to him at that time or the
first time I saw him.
Q. Mr. Howell, as a matter of fact, it was the next day
when you carried this check to Mr. Adams, was it not? ·
A. I could not say exactly that. I don't remember.
Q. What?
~t\.. I don't remember exactly what day it was. It passed
out of my mind and I never thought anything of it. I never
put the date down.
Q. You don't know whether it was the next day, or not, do
you?
A. I think it was on Monday night that 1\Ir. Carter gav:e
n1e the check, as near as I can remember.
Q. You think it 'vas Monday night that Mr. Carter gave
you the check 7
page 29 ~ · A. Yes, sir, and Tuesday morning I carried this
check in the office.
Q. Now, it is a fact, isn't it, that on the day you carried
this check to 1\Ir. Adams, Mr. Adams went to Richmond that
afternoon!
A. I don't know about that.
Q. What?
A. I don't know anything about that.
Q. I am asking· you now to refresh your memory. You
came to the office in the morning and had a meeting with
the agent, and then you went to Mr. Carter's Drug Store to
get a coca-cola and then it was that he gave you the check;
is that correct?
A. I think it was Monday night I got that check.
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Q. You wouldn't be positive· about itY
A. No, I wouldn't be positive about it but I think it was
Monday night I got that check. I think I carried it to Mr.
Adams OJl. 'J;uesday morning.
Q·. But you wouldn't be positive whether you got it Monday night or Tuesday morning~
A. I thinkQ. You wouldn't be positive whether you got itMr. Woodward: Let him answer the question.

By Mr. Corbitt:
Q. You ·are not positiv-e whether you got it Monday night
or Tuesday morning, or Tuesday night or W ednespage 30 ~ ·day morning, or you!
Mr. Woodward: He has asked him that question four times
and he has answered it, that he thinks he got it Monday night.:
Do you want him to change his testimony!
Mr. Corbitt: I object to Mr. "\Voodward indicating to the
witness what he wants him to say.
Mr~ Woodward: He has answered it four times.
A. I think I got that check on Monday night.

By Mr.

Corbitt:
Q. You stated a while ago, Mr. Howell, that you thought
you got it Monday night. That is what you said, isn't it Y
A. Yes, sir.
Q. You say you ar~ not positive about that Y
A. No, sir, because I think I got it Monday night, in other
words, and I carried the check up there on Tuesday morning,
as near as I can remember. I collected from his stenographer
on W ednesd~y.
THOMAS L. WOODWARD,

sworn on behalf of the plaintiffs, testified as follows:
Mr . .Corbitt: Have ypu been sworn Y
Mr. Woodward: Yes, sir.
page 31 ~

The Witness : Gentlemen, this policy in issue
has been kept in my of:fice-

1\fr. Corbitt: Is that the proper way for the witness to
introduce evidence Y
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The .Court: If the witness wants to proceed without any
questions, I think he can make his declaration.
The Witness : This policy in issue was one that my wife
and Mr. Bryant had had since 1925. About two years or
maybe two and one-half years ago she was no longer available up town for the agent to call on and as a matter of
convenience the agent came by my office and collected the
premiums on this policy and quite _a few others. Mr. George
Howell was the agent and I, of course, had perfect confidence in Mr. Howell, and a good portion of the time he didn't
mark the book but I simply handed him the check and he
would go out. Along in last fall, sometimes maybe the latter part of October or the first of November, Mr. Howell
came to me and said, ''I can't collect on your insurance any
more and can't collect on any of those policies'', meaning not
only this policy but other policies because, he said, they had
been transferred to the office. I could not understand why.
the company, after a course of dealings for many years could
transfer ·my policy to the office without my consent, so I told
him, '·'Mr. Ifowell, I am not going to be bothered
page 32 ~ 'vith paying weekly premiums at your insurance
office''. I said, ''I can't agree that the premiums
will be paid at your office. When I happen to think of it
and it is convenient I will send it over there, but I don't expect to be bound by any provision that you, the agent, or
anybody else may make changing the place of payment for
the policy from my office to the office of the company". I
later received a notice from the company with reference to
other policies which he had taken up with them to find out
the intention as to whether or not they regarded the policies were valid and enforceable, or not, and they answered
me immediately and put a postcript, or rather a memorandum at the bottom of their letter of November 5th.
Mr. Corbitt: I think the entire letter should be introduced
in evidence.
The Witness : There is nothing to keep you from introducing it. I will introduce it if you want to. The latter part of
the letter, however, deals with the other phase of the matter or controversy.
Mr. Corbitt: I think the entire letter should be introduced.
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Note: The letter was thereupon read and marked "Exhibit 11''.
The Witness: At no time have I· consented to the transfer of the business from my office to their office and I told
Mr. Howell I would not consent to it. Subsequent
page 38 ~ to that date I think probably one or two premiums
were sent to the office, but in the majority of cases
they were handed to Mr. Howell when he came to the office
and he carried them to the office and credited the money.
Mr. Howell was serving me at that time in coming up to the
office, and the matter was carried down to the last payment
which was made March 18th, 1935, referred to in a letter of
the Continental Life Insurance Company dated April 25th,
1935, written to me in which the company states that the
last payment 'vas March 18th, 1985, which letter I wish to
introduce in the record.
Note: The letter was read and marked

"E~hibit

12".

The Witness: The last payment was a check I had drawn
on the 20thMr. Corbitt: I didn't get that.
The Witness: The last payment was made by a check I
had drawn on the 20th made payable to the Continental Life
Insurance Company, but their office had closed Saturday
afternoon. The premium would probably have gotten to
their office if they had been open or if I had seen any agent
to accept it, and not being able to get an agent to accept it
I left it where Mr. Howell has been ·going every night for the
past ten years, which I knew. The check was left in Carter's Drug Store where I waited for. Mr. Howell for more
than two hours, and was then given to Mr.. Carter about 11
o'clock with instructions to give it to Mr. Howell,
page 34 ~ that I could not wait any longer. When Mr. Howell got the check I don't know, but the following
Wednesday I happened to see him crossing the street, and as
I have ~one many times I called to him, as I often did with
hhn ·and carry on some foolishness, and I asked him how he
was getting along, something like that, and he told me, '''The
company has sent your check back''. I said, ''What do you
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mean Y" And he said, "He said the policies were lapsed".
The first
was to see Mr. Adams and the second was to find out how
the policies stood, and they would not let me see the books,
saying they were not available. Mr. Adams has not gotten in
touch with me from that day to this, and I think on the same
day or the day afterwards I took the matter up with the home
office by letter, on April 24th, 1935, and told the home office
of the company, the circumstances and the arrangements that
they had made, to which I objooted, and I take the position
that the policies are still in force, and also am ready and
willing to settle up what premiums might be due at any reasonable time.
I at once went to Mr. Adams' for two purposes.

By Mr. Pulley:
·Q. What does this $4.32 represent, how many premiums 7
A. ·Represented the premium on the Bryant policy and
eleven other policies, and was the premium paid once a week,
$4.32.
Q. Were you notified before Mr. Howell saw you on
Wednesday, by the company or any of its agents,
page 35 } that the policy had lapsed Y
A. The Company has never notified me one way
or the other, not since 1\fr. Adams has been there. Mr. Holland, I know, would have notified me prior to any lapse, and
Mr. Howell would have notified me of it had he been allowed
to collect at my office or had he had them on his book.
CROSS EXAMINATION.
By Mr. Corbitt:
Q. 1\{r. Woodward, you say that you wrote a letter April
24th to the Insurance Company. This is the original letter,
is it not, that you wrote to the .Continental Insurance Company?
A. Yes,· sir.
Mr. Corbitt: I offer this in evidence marked "Exhibit A".
Bv Mr. ·Corbitt:
·Q. That letter was dated April 24th, 1935?
·A. Yes, and written ·within 30 minutes after Mr. Howell

~upreme
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was in my office and I had been to see Mr. .Adams and could
not find him.
Q. You got a letter in reply to that 1
A. I think so.
page 36 } Q. Dated April 25th Y
A. Yes.
• i
:
Mr. Corbitt: I introduce that in evidence.
The Witness : It is in evidence.
By Mr. Corbitt:
·
Q. This letter dated April 25th was in reply to that letter
of yours?
A. Yes.
· Mr. Corbitt: If it has not been introduced, I want to offer
it in evidence.
'

By Mr. Corbitt:
Q. When was it you say you left the check in Mr. Carter's
office¥
A. I think Saturday night.
Q. What time Y
A. Around 11 o'clock. I waited for Mr. Howell for about
two hours, and the reason I did so. was this : a check had
been sent or rather I carried a check to their office one Saturday afternoon in August of $8.00 and the office was closed
and I put it in their letter slot and the Company claimed they
didn't get that check. I haven't checked up to see whether
or not they didn't get it, but I simply took their word for it.
page .37 ~

S. G. STANDI:N,

sworn on behalf of the plaintiffs, testified as follows:
Bv Mr. Woodward:
··Q. You are Mr. S. G. Standin?
A. Yes, sir.
Q. What is your occupation, Mr. Standin f ·
A. Assistant Manager of the Metropolitan.
Q. Where is your office Y
A. Suffolk.
Q. How long have you been engaged in the insurance businessY

S. L. Bryant, etc., v. Continental Life Ins. Co.

35

A. Seven and one-half years.
Q. Mr. Standin, in the business of writing insurance, industrial insurance, what percentage of industrial insurance
or insurance of every kind does the M-etropolitan write Y

Mr. Corbitt: I don't see what that has got to do with this
case.
The Court: I don't see either, but let him answer the
question.
Mr. Corbitt : I save the point.

A. I could not give you the correct percentage.
By Mr. Woodward:
Q. ApproximatelyY
A. We have not quite one-fifth of the insurance business.
Q. Does the Metropolitan write a large amount
page 38 t of industrial insurance Y
A. Yes.
Q. Do you have out in Suffolk xarious agents who have
debits?
.A. Yes, sir.
Q. Mr. Standin, is there any difference made in the premiums of the Metropolitan Life Insurance Company between
those policies which are not upon. the agent's debits and
those policies on which premiums are collected through your
office alone f
l\1:r. Corbitt: Wait a minute.
The .Court: That is not a proper question. I sustain the
objection.
· Mr. Woodward: The purpose of it is. the show there is a
difference between policies payable at the office and those
payable to the collector. Those payable at the office have a
lOo/o deduction in the premium.
The Court : We are not trying the Metropolitan matter
now.
Mr. Woodward: It seems to me it is quite material.
The Court : You can't prove what the Metropolitan does.
If you want to prove what the other company does and it
is material, you can do. it. The Metropolitan probpage 39 r ably has methods of its own or rules, which it has
a right to make.
Mr. Woodward: We except.
Bv Mr. Woodward:
..Q. Mr. Standin, is the cost of insurance higher when it is
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placed upon the debit book of an agent than it is when it
is collected in the office of the company.
1\tir. Corbitt: I object to that question. It has nothing to
do with this case.
The Court: It is the same question I have passed on.
Whether it is high or low, I don't see how it could have anything to do with whether the policy is in force.
Mr. Woodward: It shows· the purpose of the company in
taking the policy out of the agent's debit and transferring it
to the office.
The Court: I don't care what the purpose is. If they
had a right to do it, they could do it, and if they didn't,
they could not. The question is whether they have authority
to do it, or not.
Mr. Woodward: I don't see how we can prove it unless we
prove by some agent who knows if the cost of insurance in
the field is higher than the cost of insurance paid in the
office. We except.
page 40 ~

J. W. HOLLAND,
sworn on behalf of the plaintiffs, testified as fol-

lows:
By Mr. Woodward:
Q. Are you Mr. J. W. Holland and you live in Suffolk1
A. Yes, sir.
Q. You are manager for the Peninsula. Casualty CompanyY
A. It is a life insurance company.
Q. Were you connected with the Continental Life Insurance Company prior to Mr. H. P. AdamsY
A. Yes, sir.
Q. Mr. Holland, what was the custom of the Continental
Life Insurance Company at. its Suffolk office and the ·agents
of the Suffolk office of the Company in general with reference to not~fying policyholders whose policies were about
to lapse prior to lapsing them'
Mr. Corbitt: I object to the question. I don't think it makes
any difference if the agent at the Suffolk office did as a rule
notify policyholders. The contract is plain on its face that no
changes or alterations can be made by the agent, and it is
certainly not a question of custom here.
The Court: I ·will allow him to answer the question.
Mr. ·Corbitt: I save the point.

0
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page 41 ~ By Mr. Woodward:
Q. Was that the custom of your company!
A. To notify people when they were in arrears Y
Q. Yes.
A. Yes.
Q.. And that was done prior to putting it in the lapse register?
A. It usually was, sometimes over the telephone or sometimes in person.
Q. If you could get hold of them you gave them notice before it was lapsed Y
A. Yes.
Q. Mr. Holland, I hand you policy 108138-R, dated June
8th, 1925, and ask you whether or not that policy has any
value before it becomes ten years old?
Mr. Corbitt: I object to that question. It has nothing
to do with any issues here today. The issue is whether or
not this policy has lapsed, or whether or not there has been
a contract broken by reason of the company not receiving
further premiums on it. What will happen to that policy
in ten years has nothing to do with this case.
The Court: Without !riving any reason at the time in
presence of the jury, I will allow him to answer it and yon
may save the point.
pag·e 42 ~

A. This policy had a face cash vah~e at the end
of the tenth year.

By Mr. Woodward:
·Q. And it was ten years old on April 26th, 1935)
A. It was ten years old on June 8th, 1925.
Q. 1935?
A. 1935, I mean.
Q. This policy, over a periqd between April 20th and J]lne
8th, 1935, actually had a cash surrender value Y In other
words, this class of policy would have had a cash surrender
value?
A. April1
Q. April to June.
A. Yes.

Mr. Woodward: The witness is with. you.
Mr. Corbitt: Stand aside.
Mr. Woodward: We rest, your Honor.

0
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Mr. Corbitt: I want to make a motion. I suppose you
want to send the jury out so that I can make it.
The Court: Gentlemen, step outside a minute.
Note : The jury retired.
Mr. Corbitt: If your Honor pleases, I want to make a
motion to strike out all of the evidence in the case on the
gro1md that the burden is clearly upon the plaintiff to show a
breach of the contract 'vhich it has failed to do.
page 43 ~ The suit here is on an insurance policy. The burden
is upon the plaintiff to show a breach of the contract and to show damages by reason of the breach of the
contract that has been inflicted upon him. The policy is a
policy to pay the beneficiary at the time of the death of the
insured certain sums of money stated in the policy. It is not a
policy to pay the beneficiary anything until the death of the
assl1red. The insured can change the beneficiary any time
it wants to, and there is no fixed right on the part of the
beneficiary until the death of the insured.
·
Note : The motion to strike out the evidence was thereupon
argued at leng-th by counsel for the respective parties.
The Court : I think the motion to .strike out the evidence
should probably be sustained. The policy is perfectly plain.
What would be the objection to demurring to the evidence
and letting the jury fix the verdict, and if I am 'vrong the
verdict stands and if I am right the verdict can be set aside f
Mr. Corbitt: Your Honor knows, of course, that we have
a right to demur but the evidence would have to be written
up.

The Court : I would set the verdict of the jury
aside in the event I thought I was right.
Mr. Corbitt: If I demur I have got to put the
evidence in iny demurrer.
Mr. Woodward: We will waive that and I will join in it.
The Court: That would be proper, of course.
~Ir. Woodward: I think that is the way it is handled under the rules of the Court of Appeals.
The Court: I would instruct the jury 'vhat sort of verdict
to find. I don't suppose the amount is in controversy, if they
are entitled to recover at all.
1\{r. Corbitt: I don't know, your Honor. We haven't put
on any evidence. vV ouldn 't the proper way be to sustain the
motion and enter judgment for the defendant 1 It is a matpage 44
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ter of law, the whole thing, and if 'YOU find you are wrong
about it afterwards you can enter up the proper kind of
judgment. It seems to me that is the best way to do it. There
is nothing in the world here but a question of law for the
court to determine, as I view it. Just sustain the motion and
enter judgment for the defendant.
Mr. Woodward: In other words, if the court :finds that
it has entered judgment for the defendant inadpage 45 r visedly, he will then enter up judgment for the
plaintiff?
Mr. Corbitt: To leave it to the court to enter certain
judgment as it thinks it ought to enter. I think you would
have to enter it upon whatever the evidence showed you should
enter it upon. I don't think you ·can say now what you are
entering it on. I am willing that you should strike out the
evidence and enter up judgment for the defendant, and, of
course, it is always in the breast of the court, and if the
eourt later determines that it committed an error of law it
can be corrected. The whole question of law and fact has
been· submitted to be determined by the court independent
of the jury.
Mr. Woodward: Without introduction of further testi·monv?
The Court: Yes. There wouldn't be any further testimony.
~!r. Woodward: That is satisfactory to me.
Mr. Corbitt: Is that understood f
Mr. Woodward: We want the court to hav·e the testimony
written out and give us an opportuni~y to :file a brief.
The Court: If we take it up promptly there
page 46 ~ would not be any trouble about remembering the
·evidence pretty well, and if we do we ean refer
to the evidence.
1\ir. Corbitt: v\T e make the motion and it is sustained, and
if the court sees fit afterwards, the whole matter is left up
to the court.
~!r. Woodward: It is agreed that the amount of damages
is thisMr. Corbitt: I won't agree to that, but stand on whatever
the evidence shows.
Mr. Woodward: The policy itself shows what amount has
been paid.
Mr. Corbitt: It is just a question of computing It.
page 47
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And at another day, to-wit: At a Circuit Court
for Southampton County, held at the Courthouse
on the 17th day of September, 1935.
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Solon L. Bryant and Sue Bryant Woodward

v.

Continental Life Insurance Company, Inc.

ORDER.
This day came the parties by their attorneys and thereupon
came a Jury, to-wit: S. Hurley Edwards, A. Percy Porter,
R. D. Magee, 0. J. High, J. B. Stephenson, J as. Edward
Howell and M. F. Redford, who being elected, tried and
sworn the truth to speak upon the issue joined and having
heard the evidence of the Plaintiff, the defendant, by Counsel, moved to strike the plaintiffs' evidence, which motion
the Court overrules.
And by consent of all parties-plaintiff and defendant-it
being considered that the points at law can better be determined by the Judge. Whereupon one of the Jurors, J. B.
Stephenson, was ordered to stand aside and the Jury discharged from the hearing of this case and the hearing thereof
will be had by the Judge at a date, time and place to be
later agreed upon.
page 48
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And at another day, to-wit: At a Circuit Court
for Southampton Gounty, held at the Courthouse
on the 27th day of March, 1936.

Solon L. Bryant and Sue Bryant Woodward, Plaintiffs,

v.

Continental Life Insurance Company, Incorporated, Defendant. ·
This day came the parties by their attorneys and, both
parties waiving a jury, the several matters of law and fact
were submitted to the court for its determination and judgment.
And, after hearing the evidence and argument of counsel, it is considered by the court that the plaintiffs take
nothing by their bill, but for their false clamor be in mercy,
etc., and that the defendant- go thereof without day, and recover against the plaintiffs its cost by it about its defense
in this behalf expended; to which ruling of the court the
plaintiffs, by counsel, duly excepted.
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page 49 ~

I, J. L. McLemore, Judge of the Circuit Court·
of Southampton County, Virginia, who presided
over the foregoing trial of S. L. Bryant and Sue B. Woodward v. Continental Life Insurance Company, a Corporation,
in the Circuit Court of Southampton County, Virginia, on
September 17th, 1935, do certify that the foregoing is a true
and correct copy and report of the evidence, and other incidents of the said trial of the said cause, with the exceptions
and objections of the respective parties as therein set forth.
As to the original exhibits introduced in evidence, as shown
hy the foreg·oing· report, to-wit:
Exhibit 1,
Exhibit 2,
Exhibit 3,
Exhibit 4,
Exhibit 5.
Exhibit 6,
Exhibit 7,

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

8,
9.

10,
11,
12,
A,

which have been initialed by me for the purpose of identification, it is agreed by the plaintiff and the defendant that
they shall be transmitted to the Supreme Court of Appeals
as a part of the record in this case in lieu of certifying to
said copies of said exhibits
I do further certify that the attornev for the defendant
had reasonable notice, in writing, given by the
page· 50 ~ plaintiff of the time and place when the foregoing
report of the testimony, exhibits, exceptions and
other incidents of the trial would be tendered and presented
to the undersigned for sig·nature and authentication.
Given under my hand this 26th day of May, 1936, within
sixty days after the entry of the final judgment in the said
cause.
JA~GJS L. ~!cLEMORE,
Judge of the Circuit Court of Southampton
County, Virginia.

page 51
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I, H. B. McLemore, Jr., Clerk of the Circuit
Court of Southampton County, Virginia, do certify that thP. foregoing report of the testimony, exhibits, exceptions and other incidents of the trial in the case of S. L.
Brvant and Sue B. Woodward v. Continental Life Insurance
Company, a Corporation, all of which have been dnly au-
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thenticated by the Judge of the said court, was lodged and
filed with me as Clerk of the said court on the 26th day of
May, 1936; and I certify that the notice r·equired by section
6339, Code of 1919, has been duly given.
H. B. McLEMORE, JR.,
Clerk of Circuit Court of Southampton
County, Virginia.
By ........................... .
Deputy Clerk.
Costs in Circuit .Court, ....
Cost of Transcript, $10.00.
A Copy-Teste :
M. B. WATTS, C. C.
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