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1. Form and cont ents or appellant's brief. The opening brief of the appellant (or
the petition for appeal when adopted as the opening brief) shall contain :
(a) A subject index and table of citations with cases alphabetically arranged.
Citations of Virginia cases must refer to the Virginia Reports and, in addition, may
refer to other reports containing such cases.
(b) A brief statemen t of the m aterial proceadings in the lower cour t, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise s tatemen t of the fac ts, with references to the pages of
the record where t here is any possibility that the other s ide may question the statement. \,\lhere the facts are controverted it should be so stated.
(d) Argument in s uppor t of the position of appellant.
The brief shall be: signed by at least one attorney practicing in th is court, giving
his address.
T he appellant may ado1>t the petition for appeal as his opening brief by so stating
in the petition, or by giving to opposing counsel written no tice of such intention
within five day~ of the receipt by appellant of the printed record, and by fili ng ..
copy of such notice with the clerk of the court. No alleged error not specified in the
opening brief or petition for appeal s hall be admitted as a ground for argument by
appellant on the hearing of the cause.
2, Form and contents of appellee's brief. T he brief for the appellee shall contain:
(_a) A subject index and table of citations with cases al(Jhabetically arranged.
Citations of Virginia cases must refer to t he Virginia Reports and, in addition, m ay
refer to other reports containing such cases.
( b ) A statement of the ca!'c an d of the points involved, if the a(Jpcllee disagrees
with the statemen t of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in appellant's brief in so fa r as it is deemed erroneous or inadequate, with ap•
propriate reference to the pages of the record.
(d) Argument in support of t he position of appellce.
The brief shall be signed by at least one attorney practicing in this court, g iving
bis address.
'
3. Reply brief. The reply brief (if any) of the a(Jpellant shall contain all the anthorities relied on by him, not referred to in his petition or opr ning brief. In other
respects it shall conform to the requirem ents for appellee's brief.
4. Time of filing. ( a) Ci·vil n 1sa. T he opening brief of the a1,pellant (if there be
one in addition to the petition for appeal ) shall be fil l'd in the clerk's office within
fifteen days after the receipt by counsel for appellant of the printed record, but in no
event less than thir ty days before the first day of the session at which the ca!'e
is to be heard. T he brief of the appelke !-hall he filed in the clerk's office not later
than fifteen days , and the reply brief of the appellant not later than one day, l,cfore
the first da,• of the session a t which the case is to be heard.
(b ) Cr[111i11al Cases. In crim inal cases briefs must be filed within the tim e specifi ed
in civil cases; provided, however, that in those cases in whidt the records have not
been printed and delivered to counsel at least twenty- five days before the beginning
of the next session of the court. such cases shall be placed at the foot of the docket
for that session of the court, and the Commonwealth's brief shall be fi led at least ten
days prior to the calling of the case, and the reply brief for the plaintiff in error not
later than the day before the case is called.
(c) S 1ip11latio11 of co1111sel as lo fili11g. Counsel fo r opposing parties may file with
t he clerk a written stipulation changing the time for filin g briefs in any case ; provided. however, that all briefs must be filetl not la ter than the day before s uch ca~e
is to be heard.
5. Number of copies to be filed and delivered to opposing counsel. Twen ty copies
of each brief shall be filed with the clerk of the court , and at k ast two copies mailed
or deliverecl to opposing counsel on or before the day on which the brief is fi led.
6. Size and Type. Ilrie£s shall he nine inches in lrngth and six inches in width. ~o
as to con£orm in dimensions to the printed record, and shall he printed in type not less
in size as to height and wid!if, than the typl' in whirh the record is printed. Tht:
r et·ord 'number of the case and names of counsel shall be printed on the fron t cover of
all briefs.
7. Non-compYiance, effect of. T he clerk of this court i~ clirt-<'trd not to receive ~,r
file :i brief which fails to comply with the requirements of th is rnle. If neither si,le
Jias filed a proper brief the cau,,c will n<>t he hear~!. J£ one of tht> parties fails to file
a proper brief he cannot be heard. but the case will be heard e.,· parte upon the argument of the party by whom the brief has been filed.
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IN THE

Supreme Court Of Appeals of Virginia
.AT RICHMOND.

Record No. 3320

FRANK S. RICHESON, ROBERT C. BAYLISS AND HERMAN S. BOOTH, PARTNERS, TRADING AS H. T.
RICHESON AND COMPANY, Plaintiffs in Error.
versu.s

NORWOOD WILSON,. Defenda~t in Error.

PETITION FOR WRIT OF ERROR.

To the llon,orable, the Chief Justice and Associate Just-ices
of the 8'l1,pre11ie C 01trt of Appeals of Virginia:

Your petitioners, Frank S. Richeson, Robert C. Bayliss
and· Herman S. Booth, partners trading as H. T. Richeson
and Company, respectfully represent unto the court that they
arc aggrieved by a final judgment of the Circuit Court of
the City of Hopewell entered against them on the 26th day
of April, 1947, in a common law action of trespass on the case
in a-ssu,mpsit, wherein petitioners were the plaintiffs and Nor.;.
wood Wilson was thP, defendant.
·A transcript of the record of the case is presented herewith.
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,:·MATERIAL PROCEEDINGS IN THE LOWER
COURT.

Your petitioners filed at the First August Ru:1eb, 1943,
their declaration in asswmpsit, which contained the usual
'' common counts'' and a special count, charging that the
defendant was indebted to them in the sum of $1,000.00, the
amount they were entitled to as commissions when they produced a purchaser able, ready and willing· to buy certain real
estate owned by defendant and known as Maycox.
The case was set for trial on January 16th, 1947. A jury
was waived and the whole matter of law and of fact was
heard and determined and judgment given by the court. The
defendant filed a plea of estoppel by record (R., p. G). The
court reserved its decision on said plea (R., p. 10) and the
testimony introduced in support of plaintiffs' claim was given
orally in open court. Thereupon plaintiffs ''rested'' and the
defendant moved the court to strike the testimony and enter
judgment for the defendant. The court then announced it
would take under advisement its decision on the plea and
motion and adjourned. On January 23rd the court advised
counsel, '' • • ~ I am convinced that the defendant's plea of
cstoppel by record should be sustained, but having at the outset reserved decisions as to the disposition to be made of
the plea and having fully heard and considered the plaintiffs'
evidence and the motion of the defendant to strike the plaintiffs' evidence and being thus enabled to decide the case on
the merits, I deem it expedient and to the interest of the parties so to do * • 9 " .
3*
., 'The motion of the defendant to strike the plaintiffs'
evidence will be sustained.''
·
At a later date tbe court advised counsel, '' * • * I entered
an order striking the plaintiffs' evidence and giving· judgment
against the plaintiffs on the 27th • • * ". The judgment ente.red on January 27th, 1947, was vacated on suggestion of
plaintiffs' counsel in order to give the reporter more time to
transcribe the evidence and incidents of trial, and extend the
time for preparation of certificate of exceptions.
On February 24th, 1947, the court notified counsel for the
parties that: "Upon more mature consideration and for reasons which I deem sufficient I have determined to overrule
the defendant's motion to strike the evidence of the plaintiffs and an order will be entered accordingly. • * * ''
April 26th, 1947, was then set for the further hearing of
the case.
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Upon convening of the ·court on April 26th the defendant
renewed his motion to strike plaintiffs' evidence and made
certain other motions, which were not passed upon until after
the defendant testified in his own behalf. Counsel thereupon
announced to the court they did not desire to make further
argument in the case and the court determined the plaintiffs
were not entitled to recover and entered judgment for the
defendant t~ which action of the court the plaintiffs excepted
and notified the court of their intention to apply to this court
for a writ of error.

*ASSIGNMENTS OF ERROR.

4*

It is respectfully submitted that the Court erred in the
following particulars, namely:
1. In refusing to enter judgment for the plaintiffs for the
·
amount of money sued for, to-wit, $1,000.00.
2. In entering judg·ment for the defendant, its action in
so doing being contrary to the law and evidence and without
evidence to support it.
3. In excluding certain evidence introduced by the plaintiffs which is relevant, pertinent and material to the issues
involved in the case.
4. In failing to consider the evidence excluded. ( The case
was tried without a jury but we assume the court did not
consider the evidence introduced by the plaintiffs, objected to
by the defendant, and sustained by the court.)
Note: The plaintiffs would have to copy a large per centum
of plaintiffs' testimony if each objection thereto and argu~
ment thereon were copied from the record. We trust the listing of the pag·es of the record which show said objections,
etc., will be a sufficient "ear marking·" to enable the Court
to put its finger on the matter complained of.
As an illustration of the confusion created by "the multiplicity of captious objections interposed'' by counsel, the
plaintiffs' witness ( on direct exam.) was asked what was the
first offer made by Mooers for defendant's property (R.,
.
p. 8).
Objection to the question was made by defendant and argument started (R., pp. 8, 9, 10, 11, 12, 13 and 14). (The
Court permitted the witness to answer this question (R.,
p, 14) ).

5*

.

*The next two questions following· the above asked the
witness was whether the said offer had been submitted
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to Wilson and whether he accepted or refused it (R., p. 16).
Objections were made to these two questions and argument
started ( R., pp. 16, 17, 18, 19) .
The next question directed to the witness requested him
to read into the record letter dated May 19th, 1943, Exhibit
No. 3 ( set out on pages 21, 22) (R., p. 20).
This was objected to (R., pp. 20, 21, 22).
The same witness was asked if Mooers on or before May
27, 1943, caJled at his (Broker's) office to mak'e settlement
(R., p. 34). His answer was, "Yes, sir" (R., p. 35).
'' Did you notify your principal, ]\fr. Wilson, of that fact f ''
.Ans. ''I think someone else did.'' (Defendant objected.)
The witness was then asked to look at the letter dated
May 27th, 1943,'which is exhibit 9-m, and state if that is the
letter and what member of the firm wrote it. His answer
was, "I couldn't say. This may have heen written by Mr•
. tfenkins or Mr. Robert Bayliss {his partner). It sounds.
something like Mr. Bayliss' verbiage" (R., p. 35).
The .defendant objected to the letter and the court sustained
the objection. The letter was read into the record to show
its contents (R., pp. 36, 37). It was signed H. T. Richeson
& Company, By ............ , the initials of the dictator of
said letter as copied in Mooers' record were R. E. 0. (R., p.
35). When the original exhibit was produced the wit6* ness called the court's *attention to the fact that the letters mentioned were R. O. B. instead of R. E. O. and that
Robert C .. Bayliss, his partner, wrote the letter referred to
which the court excluded (R., p. 58). The facts in said letter
were proven by another witness.
The witness was then asked if the letter was sent by registered mail. Witness' answer was, "No, sir". Thereupon
counsel :for plaintiffs to prove that fact offered Exhibits 10-m
and 11-m which were the post of.fice registry receipt and return card delivered to plaintiffs.
Counsel for defendant objected. The court said: Objection
sustained for time being· (R., p. 38). (We cannot find where
the court ever changed its ruling.)
''Mr. White:· We except, of course, to all of the court's
adverse rulings. When the papers g·et here I will offer them"
(R., p. 38).
When the exhibits were produced in court they were offered by plaintiffs and defendant objected. The Court sus.tained the objection (R., pp. 58, 59).
Fr.om May 20th, 1943, to June 2 or 3, 1943, Wilson refused tc;>
communicate 'with Iiis brokers although be had been advised
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Mooers had had the title to the property examined and that.
there was a. deed of trust lien against it and some minor objections; and that Mooers had offered to settle and demanded
a deed. .This was reported to the plaintiffs and the witness:
:fl,icheson, was asked what was done by him upon learning of
Wilson's behavior.
For questions asked, objections, argument and ruling of
the court see R., pp. 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50.
7'!$ . *The ,vitness was then asked if Wilson at any time
before or after the mailing of the letter dated June 5th,
1943, offered to settle, or tender a deed to Mr. Mooers.
His answer was, "No, sir". (The letter is copied on pages·
49', 50 of Record.)
The defendant objected and the court sustained the objection (R., p. 51). ( See R., pp. 52, 53, 54.)
The witness was then requested to read into the record
Exhibits 10, 11, 13, 14, 15 to which the defendant respectively
objected, which the court sustained (R., pp. 58, 59, 60, 61,
62, 63).
After the witness answered the last question on page 64
h~ was asked to state whether or not he, Wilson, made the
direct statement to him if those matters were disposed of
whether the deal would be proceeded with.
Defendant objected and the Court sustained it. The witness vms then asked if it was understood at that conference
if those matters were disposed of -Wilson would carry out
the deal.
Defendant objected and the court sustained it (R., p. 65).
For objections to cel'tain questions asked W. A. Mooers, a.
witness for plaintiffs, and the court's ruling thereon, see R.,
pp. 91, 92,' 93.
The parties will be hereinafter referred tb as plaintiffs
nnd defendant, in accordance with their respective positions.
in the trial court.
8*

*THE QUESTIONS INVOLVED.

The primary questions involved in the appeal we ·believe
are:
1. Did the pla1ntiffs "show" by uncontradicted evidence
that they completed their undertaking according to its tetms
fixed by defendant and '' that the sale was prevented by the
. wrongful and arbitrary refusal" of said defendant to close
it on his parU (See Low Moore Iron Co. v. Jackson,, 117 Va.
76, 82.)
2. Did the undertaking or authority given the plaintiffs
to :find a purchaser ready, willing ancl able to purchase at a
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pi·icc aud tipc:ni terms acceptable to. def~ndant, require the
bt~kei· tb. proctire ~ ~vritte~ agre.ement binding oil b<?th J_endor
till;~ p-q.rchased (<Jardwell v. TO!Wlierhill, -117 Va. 11, 15.)
. 3..If thE:i. plaintiffs' undertak.ing :required thein to procure
a valid written ag·reement biildihg on both vendor and pur~
chaser, w~ this conclition waiv~d, or was its performance
pfe\Y~ilt~d by the v~ndorY (See Cardwell case, siipra.)
4. Did the Wwer couit coinfuit_errof in excluding (from ~ts
cohstclei·ation) c~rtai;n ~vidence introduced by the plaintiffs,
iifid iii ·entering the judgment com.plained of?

"'STATlTIMENT OF THE FACTS .
..A.s far as w~ are advised there is no material conflict in the
propf. established by the evidence in the case. The facts are
as fnllows :
Tlle def'endanl, vVils·on, ·6wned a tract of lahtl contaihing
~\_bout 560. acres 011 James Riycr and loeated in Prince George
Oo,lihty, Virginia,,lcilowh as '' MAycox. '' In 1941 the farm was
li~tetl for sale by vVilso_ii \vith tbe plaintiffs~ In the early part
of the y~ai· 1943, ·w. R. Jenkins; oile of the plaintiffs' salesnien, learned W. A. 1\foo·ers was ihte1·ested in the purchase of
a iarin~ He called oU l\I1\ Moo\?rs and arranged to show him
s~vefal fari1is on James River, including "Maycox". After
s~eing '' Maycox'' and after- a ·catefu.1 inspection of it, Mooers
tol<;l. ,vnso;n 's agent, plaintiffs' salesman, that the farm was
just wh&t he wa~ looking for; and he thereupon entered .ihto
i\.egotiations with plaiiltiffs for its purchase.
Oh May 10th., 1943, Wilson wrote plaintiffs ( through Jen;.
kins, their sal~sman) in part as follows:
·
'' Coi1'Cet'hing· -yo11r fui:ther inquiry about Maycox plantation, I am enclosing a historical sketrh in addition to the map
and soil conservntion study that I have already loaned you.
which, however, ai·c to lle rettuned. In regard to a firm price
. . . until tl1g1e 1, 1943, I am a little hesitant for several rea10* sorts, *bo\\-c~Ver, ,lR i promised, the price of $15,000
will be good until that time * * *" (R., pp. 6, 7).
On May 18, 194H., l\Jqoe:t·s; throµgh the agent, m~de \',\Tilson
written offer of $13;50'0 for the f~rm. vJilson to,ld the agent
he. would no.t take less than ·$15;000, and that he, Wils·on, was .
g<oing tQ help the agent rp.ake the sale by including certain
personal property on the farm. Following up this proposal,
on t}le evening of -May rn, 1943, Wilson called on Jenkins and
:&anded him a letter bearing date 1\iay 1~, 1"943, setting out
~
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specifically the personal property to be included in the sale

of the farm. He affixed a value ~o each item, which ampu~ted,
in the aggregate, to $880. And at this time he and Jenkins

agreed that the commission on the sale which 01·dinarily
w-ouJd have been $1.,500 would be reduced to $1,000 (R., pp.
22, 23, 24) .

. On May 20, 1943, the following day, Jenkins telephoned
M:o~ers that ,vnson had given him a letter containing a l~st
of the items of persqnal pi·operty that be would include in the
sale of the farm. ~hereupon Mooers went to the office of the
ageht ahd examined the list and instructed the agent to offer
Wilson $15,000.00 in cash if Wilson wottld also include one
double spring tooth harrow, one No. 66 Chattanooga plow, one
-wheelbarrow g1~ass seeder, one double wagon, one John ]?eere
manure spreader, one John Deei·e two-horse mower, one U.S.
corn husker, one shredde1·, and one double action ttactor disc.
The agent got in communication with Wilson on the telephone.,
. who w.as at that time at Hopewell, Vfrginia, and advised
11" him of the hew offot. Mooers '"'listened to the conversa.:.
don on an extension telephone in the agent's office. Wilso"n told Jenkins that h~ could not include the manut~
spread,e1\. ~nci that the Chattanooga plow was not his. There.:.
-upon Jenki11s· asked Mooers "what about it". Mooers said
'' all right, I .~ill take it''. Then J ehkins said to ,vnson '' all
right" a.nil ·wilson said "sold". Jenkins then told Wil~ofi
to write him a letter confirming· the sale.
The verbal agreement thus entered into by and l1et\Veeli
Wilson. and Mooe1:s, seller and purchaser, respectively, and
1Jroug·ht about thi·ough the efforts. or the plaintiffs acting as
Wilson~~ agent or broker was confirmed by the following lettei.· of May 20th, 1943, addressed to Jenkins and signed by
'\Vi.Ison:
'' Referring further to OUJ.' telephone convei"sation of tod.ay With particular rerercnee to letter 9f May 19th. I understand that yo11 ai'e holding pending delive1·y of proper title a
check_ fqr $1,000.00 which is to be forfeited to the writer
should the balance of the purchase price .of l\Iaycox plantation, namely $14,000.00 cash, tllat is $15~000.00 total, not be
paid when proper titl'e is presented to your prospective ptt'rchaser. · In addition to conveyance of th~ real estate, the
writer will give a bill of sale rovering the items referred to
in lettel' of !fay 19th, as items that are normally ttse~l on the
farm 'detailed in the ~·econd paragraph of the letter referred
to, and in addition ,vm include in tl1is bill of sale the followina:
12i

*'''I double spring tooth barrow.
"1 wheelbarrow grass seeder.
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'' 1
"1
'' 1
'' 1

double, wagon ..
John Deere two horse mower.
U. S .. corn husker and shredder..
grade "G1:1ernsey milk cow.

'' .All other items of personal property to be removed by
the writer.
"I am enclosing sketch of an old plat of Maycox which
mig·ht be of interest to Mr. Mooers. I understand that you
will be ready to cios~ this sale paying to the writer $15,000.00
in cash any day on and after May 24th, but before May 31st,
1943 (R., pp. 26, .27).

On the same dav W'ilson wrote · J enkius another letter
which had reference to the 1·eduction in the agent's commis.sion from $1,500 to $1,000. That letter is as follows:

"I have not referred to any commission in previou& letters,.
but t;ipon consummation of this sale whereby the writer receives $15,000.00 in cash, you are to be paid a commission of:
$1,000.00. After the necessity of adding the additional machinery, which, on a second hand market, would no 'doubt be
valued at approximately $500.00, the reduction that you woulcl.
take in your commission iu accordance with our conversation,
would exceed $500.00, and for this reason, I have set forth
the commission as $1,000.00 which is in accordance with our
uiiderstaudi11g'' (R., pp. 28, 29).
Later on the same day the agent prepared a formal written contract for the sale, and through mistake,, dated it 1\fay
18, 1943, instead of May 20, 1943. Mooers signed th.is contract. Copies were sent to ·wnson but he did not sign them.
.
Mooers had already deposited with the agent $1,000 as
13* evidence *of his good faith, and in accordance with one
of the letters of :M:ay 20th, the $1,000 was to be forfeited
in the event Mooers failed to pay the balance of $14,000 in
cash as agreed.
.
Mooers employed Mr. Baker.~ a1i attorney, to examine the
.title to Maycox. He applied to ·wilson at Hopewell, Virginia,
for information regarding the title. Wilson told Mm he did
!lot have an abstract, and said '' if you have any trouble with
1t let me know" (R.., pp. 106-108).
Upon receipt of the report on the title l\fooers called upon
the ag·ent to make settlement. Thereupon, on Mav 27, 1943,
the agent sent Wilson the foilowing· letter by registered mail:
"Mr. "'\Y. A. Mooers called at our office today to make settlement for tlrn property which he purchased fr~m you known
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as '' Maycock 's Plantation'' in Prince Georg·e County, as per
agreement.
''Please let 1i.s have the deed properly executed, conveying
the property to :
·
"'Willard A. Mooers ·and Ruth McDowell Mooers', (hus~
band and wife) as tenants by the entireties with the right of
survivorship as at common law.
'' As soon as this deed is received, we will immediately have
. Mr. Mooers to give us bis check and make remittance to you.
Of course, it will be necessary that the· outstanding liens be
released in order that Mr. Mooers mav be furnished with a
title to the property free of a11y liens, and, also, a release of
the lease to the :Maycock Hunting Club, which is rec14* orded in '!!·Deed Book 114, page 218, in the Clerk's office of Prince George County Cireuit Court. According
to the memorandum we have from the title examiner., this
lease should have expired some tim~ this year, unless some
arrangements have bef•n made with you for renewal. You can
let us kno,,r about this'' (R., pp. 36, 37).
·wnson did not answer this letter and Jenkins reported the
matter to Mr. Richeson, the senior partner of the real estate
firm, whereupon Richeson, Mooers, and Jenkins, went to Hopewell to confer with Wilson. Wilson suggested several incidental matters tl.iat had to be straightened out before the deal
could be closed. It appeared that Chapin and Clark had the
exclusive sale of the farm and that they would claim commission in event the sale went through to Mooers. Whereupon,
Mooers and Richeson agreed to satisfy Chapin and Clark,
which they clid. Under date of ,June .-.4, 1943, the plaintiffs
telegraphed the defendant.: '' Mortgage release satisfactory
with Clarke. Come my office tomorrow ten o'clock.'' (signed}
Frank S. Richeson ( R., p. 60).
·
Wilson under same date in reply to said telepg-ram wr9te :
'' It will not be possible for me to be in Richmond until n~xt.
week'' (R.., p. 63). Upon receipt of this letter plaintiffs wrote
the defendant as follows :
'',June 5th, 1943. ·
'' :M:r. N orwoocl ·Wilson,
"City Point Inn,
'' Hopewell, Virginia.
,, 'Dear Mr. Wilson:
'' Our l\Ir. Jenkins received a note from you this. moruipg
in reply to my telegram to you of June 4th. As stated by you,
the obstacle in your ,vay of clo~ing this deal was the fact that
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Chapin & Clarke had an exclusive sales agreement for
15* . this pl'Operty *in the Deed of Trust securing a mortgage
thereon, held by a client of Chapin & Clarke. .Mr.
Mooers has agreed on an amount which he will pay Chapin &
Clarke to release any-rights they may have to commissions on
the sale of this p-roperty. This, we have in writing from

him.
.
'' At the time I was talking to you in Hopewell relative to
the commissions to be charged on this sale, l had not seen the
letter which you has written to our Mr. Jenkins, in which the
sum of $1,000.00 was agreed upon, and I advised you while
talking regarding same, that t:P,is was agreeable to our firm.
'' This matter has reached such an acute stage, due to it
being farm property,, that something will have to be done at
once. As you are aware, Mr. Mooers has had tho title examined and is ready to perform his part of the contract immediately upon the presentation of the deed to him. Will you
kindlv advise me if it will be possible for you to come to
Hichmond on Tuesday, June 8,th in order that we may close
this matter.
'' Thanking you for a prompt reply, I am,
'' Very truly yours (J:(.., p. 49). ,.,
Wilson never answei·ed this letter, but plaintiffs later
learned Wilson conveyed Maycox to Eichelberger June 11,
1'943.
•ARGUMENT.
The plaintiffs contend, and they respectfully submit that
the undisputed facts show that they completed their undertaking according to its terms fixed by Wilson, their principal,
and "that the sale was prevented by the wrongful and arbitrary refusal of the principal to close it on his part.''
The defendant contends that plaintiffs are not entitled to
recover for the rPason the sale was not "completed" or "consummated''; that the plaintiffs are suing on a completed contract and that eYidencc of that fact is the "only thing that is
admissible" (R., p. 9). He further contends that: "'fhere
are two kinds of contracts in Virginia. One is the usual
broker's contract wliere all his duty was to find a purchaser
ready, able and willing· to buy, and then on one theory l1e is
entitled to recover. There is anotl1er kind of contract anc1
that is the one that the plaintiff in this case is suing on. He
is suing upon an cxeeuted contract and under that contract
he is entitled only to recover if the contract has been consum·mated" (Ital. sup.) (R., pp. 10, 126, 127, 128). The
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defendant further contends that the written offer signed by
Mooers at the request of the agent (R., pp. 30, 31, 3:J) immediately after his telephone conversation with Wilson on May
20th, 1943, during which "\VHson and Mooers agreed on the
price and terms (R., pp. 85, 86) and before Wilson's confirmation of said agreement was delivered to the agent, contained certain provisions which were in .conflict with Wilson's lett~r
confirming the verbal agreement. The said paper was delivered to "\Vilson lVIay 21st, 1943 (R., p. 130).
17*
*In other words, the defendant contends that whereas
he did not see fit to consummate the sale he cannot be
·
held liable for commissions.
The ablest of our trial courts commit error sometimes.
Too frequently the zeal, strategy and tactics of counsel for
one side or the other is a ''proximate cause.". There is no
originality to the foregoing comment This court in the case
Town of Blu,efield v. Du.nn, 148 Va. 675.1 684, said:

''* * ~ Thi~ record, which discloses only a few pertinent
facts, well illustrates this bad, this inexcusable, expensive and
time-consuming habit. * :!I< * ''
In Miller v. Kemp, 157 Va. 178, 204, Mr. Justice Holt jn
his dissenting opinion said :
"The court, in its opinion, has stated the facts rather fully
but a restatement of some of those deemed most pertinent is
in order, fo1· on the facts most cases are won or lost, though
able counsel can, sometimes 'make that wh ich is S'imple as elusive as the f-011,rth cli-niension. '' (Ital. sup.)
1

In 1941 the defendant listed his farm '' Maycox'' with the
plaintiffs. In the early part of May, 1.943., plaintiffs' salesman (Jenkins), learned vV. A. Mooers was interested in the
purchase of a farm on the James River. He called on Mooers
and arranged tp show him several farms on James river including· Maycox. Thereupon the question of selling Maycox
and the price thereof was taken up with ·wnson. On 1\iJay
10th, 1943, Wilson wrote the plaintiffs a letter in which
among other thing·s, he said: '' Concerning your *fiir;.,
18* ther inquiry about Maycox Plantation, I am enclosing a
historical sketch, in addition to map and soil conserva. tion study that I have al1·eady loaned you, which however are
to be returned.''
·
.
"In regard to a firm price until .June 1st, 1943, I am a little
hesitant for several reasons, however, as J promised the price
of $15,000.00 ( fifteen thousand) will be good until that time.''
* • * (Ital. sup.) (R.., pp. 6, 7):
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After Mooers had made a careful inspection of Maycox:
.he decided it was especially suitable for his purposes, and he
thereupon entered into negotiations with Wilson's agent, the
plaintiffs, for its purchase.
On May 18th, 1943, Mooers, through said agents made ,vnson a written offer of $13,500.00 payable all cash for Maycox
and certain personal property then on the farm (R., pp. 14,
15, 16). "\Vhen Mooers signed said contract he gave plaintiffs his check for $1,000.00 as evidence of his good faith and
to '' bind said sale.''
Wilson told his agents he would not take less than $] 5,000.00, and that he was going to help make the sale by including certain personal property on the farm. Following up this
proposal, to-wit, on May 19th, 1943, \Vilson called on his
agents and handed their salesman (Jenkins) a letter bearing
date May 19th, 1943, setting out specifically the personal prop.
erty to be included in the sale of the farm.
19*
*vVilson affixed a value on each item, which amounted,
in the aggregate, to $880.00. And at this time, vVilson
and his agent agreed that the commission on the sale which
ordinarily would have been $1,500.00 would be reduced to
.$1,000.00.
On May 20th, 1943, the following day, tl1e agent telephoned
Mooers that ·wnson had given liim a letter containing a list
of the items of per&onal property that he would include in the.
sale of the farm. (The letter last above referred to.) Thereupon Mooers went to plaintiffs' office and examined the list.
He told the agent if \Vilson would leave the equipment that
he was to take to the dairy: farm he "would buy it this morning (that was :May 20th, 1943), at his price $15,000.00." He
said, "Get l\'Ir. ,vnson on the phone and make this proposition as to what I will do.'' The agent got in communication
with \Vilson on the telephone, who was at that. time at Hopewell, Virgfoia, and advised him Mooers was in his office and
of the new offer. Mooers listened to tl1e conversation on an
extension telephone in the agent's office. ..Wilson told the
ag·ent that he could not include the manure spreader, and that
the Chattanooga plow was not his. Thereupon the agent
asked Mooers ',·what about it." Mooers said, "All right, I
will ta~e it.'' .Then tlic agent said to Wilson, '' All rig-ht'',
and Wilson said, ''Sold.'' The agent then told w·nson to
write him a Iette1· confirming the sale (R., pp. 85, 86, 87,
88).
.
20*
*Immediately after this verbal agreement had heen
made between the parties and before the agent received
Wilson 1s confirmation (R., p. 26) which wai=; on !fay 21st, 194.3,
the salesman told his stenog-rapher to copy Mooers' offer made
to defendant May 18, 1943, including- the personal property
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Wilson and Mooers had just agreed would be included in the
sale. The salesman had just directed the defendant to cQnfirm the agreement and he wanted Mooers to confirm which
he had Mooers do by signing an agreement ID:ade on one of
his firm's forms. B.e did not change the printed provisions
r~lating to amount of commissions and set the date for compliance within thirty days. The mules included in the sale
were described as '' 1 pair good mules.''
·
The plaintiffs ( through Jenkins) and the defendant had
agreed the previous day the commissions on the sale would
be $1,000.00 as \Yilson had included the personal property in
question. The offer or confirmation (R., p. 30) signed by
Mooers was immediately mailed to defendant (in triplicate).
Wilson on same day mailed his letter of confirmation of sale
_and amount of commissions agreed on (R., pp. 26, 27, 28, 29)
to plaintiffs-the same evidently having· ''crossed'' in mail.
Wilson's letter of confirmation of his agreement made with
Mooers states, "I understand that you will be ready to close
this sale., paying· to the writer, $15,.000.00 in cash any day on
and after May 24th, but before :May 31, 1943.'' The letter
confirming the sal~ nnd his letter of same date, delivered at
same time, setting out the amount of commissions to be paid
on the sale are set out in full and are as follows:
21*

*''May 20, 1943.

''Mr. "\V. R. Jenkins,
"IL T. Richardson & Co.,
"1007 E. Main St.,
'' Richmond, Va.
''My dear Mr. Jenkins:
''Referring further to our telephone conversation of today
with partic1:1lar reference to letter of May 19th, I understand
that you are holding· pending delivery of proper title a check
for $1,000.00 which is to be forfeited to the writer should the
balance of the purchase price on Maycox Plantation, namely,
$14.:,000.00 cash, tlrnt is $15,000.00 total, not be paid when
proper title is presented to your prospective purchaser. In
addition to conveyance of the real estate, the writer will g{ve
a bill of sale .covering- the items ref erred to in letter of May
19th as items that are normallv mied on the farm detailed in
the serond paragraph of the letter referred to, and in addi..
tion will include in this bill of sale the following:
'' 1 double spring tooth harrow,
'' 1 wh~elbarrow g-rass seeder,
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'' 1
"1
''1
"1

double wagon,
John Deere two-horse mower,
U.S. corn husker and shredder,
g·rade Guernsey milk cow.

'' All other items of personal property to be removed by
the writer.
''I am enclosing sketch of an old plat of Maycox which
might be of interest to Mr. Mooers. I understand that you
will be ready to close this sale,._:paying to the writer $15,000.00
in cash any day on and after 1v1ay 24th, but before l\liay 31st,
1943.

"I am,
''Very truly yours,

/s/ NORWOOD WILSON,
NORWOOD WILSON."
''nw/h
encl.'
~,' May 20, 1943.

"Mr. W.R. Jenkins,
'' H. T. Richardson & Co.,
'' 1007 E. Main St.,
'' Richmond, Va.
"My dear Mr. Jenkins:
'' I have not ref erred to any comm1ss1on in previous letters, but upon consummation of this sale whereby the writer
receives $15,000.00 in cash, you are to be paid a commission
of $1,000.00. After the necessity of adding. the additional
machinery, whicl1, on a second-hand market would no doubt
be valued at approximately $500.00, the. reduction that you
would take in your commission in accordance with our conversation, would exceed $500.00, and for this reason, I have set
forth the commission as $1,000.00, which is in accordance with
our understanding.
·

'' Very truly yours,

/s/ NORWOOD WILSON.
''nw/h
( R., pp. 26, 27, 28 and 29.)

NORWOOD WILSON.''
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It will be noted ·the defendant says, '' * • • I understand
that you are holding vending delivery of proper title a check
for $1,000.00 which is to be forfeited to the writer should the
balatnce of the purchase price on Mayeox Plantation, namely,
$14,0QO.OO cash, that is $15,000.00 total, not be paid ivhen
p roper title is presented to you.r prospective p,ztrchaser.
* • * " (Italics supplied.)
·
Mooers offered to settle (to consummate or close) the sale
on his part as early as May 27, 1943 (R., pp. 36, 93, 94). As
late as June 3, 1943, the defendant had not offered to settle
on his part-on that day in conference with his agent and
Mooers he gave excuses why he had not done so. The defendant even failed and refused to "close" the sale "on his
part" after agreeing to do so at the conference with his agent
and Moores held June 3, 1943 ( 117 Va. 76, 82).
23*
*In Parrish v. Wightman, 184 Va. 86, Syl. 1 (p. 92),
it is said:
1

"If a promisor himself is the cause of the failure of performance of a condition upon which his own liability depends,
he cannot take advantage of the failure.''

-

The defendant conveyed Maycox to Mr. Eichelberger June
11, 1943, but at no time prior to or after this sale' did the defendant revoke plaintiffs' authority to sell May cox.
At this point we think we should emphasize the def endant's behavior from the time he mailed his confirmation of
the sale of Maycox to Mooers. (Dated May 20, 1943, received
by agent May 21, 1943.)
24 •
*He received the written offer his ag·ent had Mooers
sign (Ex. 8-m R.) on May 20th, 1943, the next day, May
21st, 1943, but he did not complain, nor did he advise his
agent the time for closing the sale was objectionable or not
satisfactory, nor did he call the agent's attention to the fact
there might be a misunderstanding of the amount of commission he was to pay on the sale.
On May 25 or 26, 1943, Mr. Ellis Baker, au attorney, who
had been employed to examine the title to Maycox for Mooers
applied to Wilson at Hopewell for information regarding· the
title. It was Wilson's duty at that time to inform Mr. Baker
of his position in the matter if he, Wilson, did not consider
he was under an agreement to convey Maycox to Mooers, but
on the contrary, Wilson told Mr. Baker he did not have an abstract and said, ''if you have any trouble with it let me
know'' (R., pp. 106, 107, 108).
.
Immediatelv"' after Mooers. was advised the title to Maycox
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had been examined and there was a deed of trust lien on it
and some other minor objections, which was M:ay 26, 1943,
he called on Wilson's agent to have the sale closed and he,
at that time, gave said agent, these plaintiffs, his check for
$4,000.00 (R., pp. 93, 94), and told said agents: ''You send
him (Wilson} a registered l_etter, demanding that title'' and
that was done (R., p. 94). (Mooers was exceedingly anxious
to get the deed conveying to him the .Maycox farm.} On May
27th, the agents wrote Wilson as follows:

25*

*''May 27th, 1943.

. "Mr. Norwood Wilson,
'' City Point Inn,
'' Hopewell, Virginia.
''Dear Sir:
"Mr. W. A. Mooers called at our office today to make settlement for the property which he purchased from you known
as 'l\faycock's Plantation' in Prince George County, as pe1·
agreement.
'' Please let us have the deed properly executed, conveying
the property to :
'' 'Willard A. Mooers and Ruth McDowell :Mooers', (husband and wife} as tenants by the entireties with the right of
survivorship as at common la.\\:.
'' As soon as this deed is received; we will immediately have
Mr. Mooers to give us bis check and make remittance to you.
Of course, it will be necessary that the outstanding liens be
released in order that Mr. Mooers may be furnished with a
title to the property free of any liens, and, also a release of
the lease to the Maycock Hunting· Club, which is recorded in
Deed Book 114, page 218 iu the clerk's office of Prince George
County Circuit Court. According to the memorandum we
have from the title examiner, this lease should have expired.
some time this year, unless some arrangements have been
made with you for renewal. You can let us know about this.
.

,

''Very truly yours,
REC.M

"H. T. RICHESON & COMPANY
''By:
,,

Wilson made no reply to his agent's said letter. ("The secrets of nature have not more g·ift in taciturnity" (Shak.) )
The matte1: was reported to Mr. Frank S. Richeson, senior
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member of plaintiffs' firm. On June 2 or 3, Richeson, Mooers
and Jenkins drove to Hopewell to confer with Wilson. Richeson talked to Wilson (Mooers and Jenkins remained out26,:~ side his office). *Richeson said to Wilson, '' * e • that
.
this sale bad been made and we bad requested him to
send his deed over and we had not heard from him and what
was the trouble. He said there were several things there that
had to be ironed out before be could go through with the sale.
I said, 'what are they?' He said, 'In this contract you have
here ( evidently referring to Ex. 8-m, R., p. 30) you have
here it says a pair of g·ood mules'. He said, 'I haven't any
idea of giving· l\fooers the best· mules we have on the place'.
I said, 'What else is the trouble?' He said, 'I have a loan
with Chapin & Clarke which is not due until August and in
this deed of trnst they have the exclusive agency for the sale
of the property and they are holding· me for the commissions
-for any sale during the life of this trust.' I said, 'We will
get that straightened out'. I said, 'Maybe I can get this
straightened out with Chapin & Clarke. Let me call Mr.
Mooers in here, he is outside, and see if we can't get these
.
two things straightened out'.
''].\fr. Mooers came in and Mr. Wilson repeated to him he
didn't have any idea of giving him a good pair of mules and
Mr. Mooers said, 'vVell, just give me a pair, but don't give
me a pair of sick ones'. I said, 'If it is agreeable. to you gentlemen, I will strike out this word 'good' and leave it
27* as a pair of mules'. *That was confirmed to by both
of them. I said, 'Mr. Wilson, what about this; would
you be willing· to pay Cha.pin & Clarke a. little something if
they released you from this contract ·y' He said, 'No, I won't
pay them a cent'. I took Mr. Mooers out in the hall and said,
'TJ:iis thing- has gotten to the point" By the Court:
,
"Q. This is between you and Mr. Mooers T
"A: Yes, sir.
''l\Ir. White: Don't tell what happened outside.
'' A. ('Continued) Anyhow, I came back in and said, 'Mr.
Wilson, if we can g·et you released from Chapin & Clarke from
your liability under this sale to Mooers, that you wouldn't be.
obligated to them for commissions, would everything else be
satisfactory¥' He said, 'All but one thing. I had an understanding with Jenkins that due to l!lY putting in tlris ~achinery and all that he would ~gree to take $1,000.00 comm1s-
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siou ·. I said, 'Well, that is perfectly satisfactory to our firm
and I will confirm that to you by letter', and I said,' Anything·
else! Mr. Mooers has gone and torn down his boathouse
over on the river and it is just up in the air. The man has
to know something. Is there anything· else?' He said, 'No-,
that is all'." (R., pp. 46, 47, 48).
2s•
*Mooers' testimony of what was said when he was
present follows :
1

•

'' A. He said there had been a change-he said, 'You have
in this contract good mules'. I said, 'Mr. Wilson, surely
you don't intend to give me a pair of sick mules¥' and Mr.
Wi~son said, 'That is exactly what you get'. I said, 'All
l'ig·ht, Frank; draw a line throug·h ''good'' and substitute a
pair of mules and I will choose the mules'.
'''Q. Did you lrnar Mr. Wilson and Mr. Richeson discuss
what would be the amount of the commission that Mr .. Wilson
,"vas to pay Richeson & Company?
''J.... 1:es, sir.
. ''Q. What was said as to that?
'' A. It was two things said. He said, 'You get Tom Clarke
off of my neck and the commission is $1,000 and I will come
over and settle'. Frank invited me out in the hall and be
asked me if I would put up $150.00"lVIr. Jones: We object to that.
'' The Court: Objection sustained.
"By the Court:
''·Q. That wasu 't in the presence of Mr. "'Wilson?
'' A. No, sir.
''By Mr. White:
.
"Q. Were you advised by Richeson & Company that they
had gotten Mr. Clarke to settle that matter if Mr. Wilson
would convey the farm to you?
29*
"A. 1:es, sir.
"Mr. Jones: We object to that because we don't think it is
material and except.''
(R., pp. 97, 98.)
amination.)

(See also R., p. 132, Wilson's direct ex-_

If the clefendmit, at any time during the dealings with his
agent, the plaintiffs, and Mooers, the purchaser of l[aycox,
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liad a valid excuse or justification for not performiug the
agreement on his part, he waived it, and he is estopped from
now asserting it.
In Goldstein v. Old Dominion Peanut Corp., 177 Va. 710,
the court on pag·es 728, 729, said :
"In the case of Cocoa Products Co. of America v. Duche,
156 Va. 86, 158 S. E. 719, is a very clear and infarming opinion of this court, written by Mr. Justice Hudgins. The case
of Miller db Co. v. Lyons, 113 Va. 275, 74 S. E. 194, 199, is cited
with approval and from it is this quotation:
'
·' (8, 9) 'That covenants and stipulations made by a covenantor for his benefit may be waived by him, either by express terms or by a course of dealing, is a well-established
principle in every system of enlig·htened jurisprudence. That
a covenantor may, by his conduct, so lull his covenantee into
a sense of security as thereby to estop himself from the exercise of a right for which he had contracted is equally clear.
Instances illustrating this principle abound in the law with
reference to contracts of insurance, but its operation is not
limited to any specific class of contracts and dealings between
men. Such estoppels are founded upon principles of morality
and public policy, their objects being· to prevent that which
deals in duplicity and inconsistency. Bower v. McCormick,
23 Gratt. ( 64 Va.) 310.'
"The case of Fawsett v, Richmond Leather Mf,g. Co., 155
Va. 518, 155 S. E. 714, is also cited with approval. It was
there said, through Mr. Justice Greg·ory:
"(10) 'A series of dealings in which delayed deliveries are
accepted and paid for, and further deliveries demanded, justifies the .party in default, in the absence of anything· to the
contrary, in concluding that the contract ·will not be rescinded
on account of such delayed del,iveries without notice. -p-nder
such circumstances, rescission without notice on account of
delayed delivery will be in derog·ation of the accustomed
course of dealing between the partie~.' ''
l)l,This case is authority also on assignment alleging
the trial court erred in excluding letters, evidence, etc.
See Syl. 11. On page 730, the court said:

30*
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· "The letters introduced in 'evidence as plaintiff's exhibits
throw lig·ht upon the· contract in issue and upon the interpretation of the contract by the parties thereto. They should
'¥1,0t h(l.ll)e been ruled out as self-serving communications. Thecourt was plainly right. See G,1.mther v. Hugh.es r 143 Va. 36,
41, 129 S. E. 239.''
· See also ( on estoppel) case of .American Chlorophyll, Inc.,
v. Scherlz,.176 Va. 362. SyL 1 is as follows:
"1. CONTRA.CTS-Breaclir--Election-Effect of Continuing Contract' in Spite of K1iown. Excuse.-Wherever a contract not already fully performed on either side is continued
in spite of a known excuse, the defense thereupon is lost and
the injured party is himself liable if he subsequently fails to
perform, unless the right to retain the excuse is not only asserted but assented to.''

At page 370 the court said:

"' * ,a: • Even silence when it is likely to mislead the other
party and induce him to believe that further perforrpance of
the contract will be accepted ·may amount to an election.''
"He who stands silent when he should speak may not speak
when he should stand silent." State-PlQ1J1,ters Bank, etc., Ca.
v. First National B(llfl,k (Va.), 76 F. (2d) 527, 530.
See also Arwood v. Hills, 135 Va. 235, 243; White- v. Botts,.
158 Va. 442, 459; (Actions for broker's commissions), the
White case is cited in Glascock v. Ja11nes, 183 Va. 561, 572..
~The case of Mooers v. Wilson, 183 Va. 910, was au
31 * equity suit for specific performance. The appellant,
Mooers, was the purchaser mentioned in the case at bar.
The facts stated in the opinion of the court in Mooers' case
might be used as a statement of facts in this case. The prin- ciples of law, of course, are materially different.
· The defendant filed a special plea of estoppel by record ·
which "vouched" the record, in Mooers' case (R., p. 9-I).
(His counsel later stated the record was to he filed conditionally. He said : " * * * if the estoppel is stricken out, the
record will not be a part of the case. I am willing for the
record to be a part if the plea is sustained" (R., p. 4). If
it be proper pleading to file such a plea on the basis of '' Heads
I win, tails you lose" it certainly is not good sportsmanship.)
The court did not pass on the plea, but intimated it shoukl
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be sustained. To have sustained it would have been error,
of course. See the case of Kemp v. JJ1iller, 166 Va. 661.
Miller sued Kemp for taxes, insurance, etc., paid pending
Miller's suit ag·ainst Kemp for specific performance of contract for sale of land (Mill er v. K enip, 157 Va. 178). Kemp
filed a plea of re~~ adjudicata which the trial court rejected.
The rejection of said plea was Kemp's first assignment of
error. This court held it was not error.
32<*
*On page 675 the court said:
·
"Nor, moreover, as said by counsel, in their brief, was the
contract or cause of action here sued upon or the rights of
the parties thereunder in any way brought into, passed upon,
considered or determined ~n said specific performance suit.''

In Mooers' suit the plaintiffs here were not even parties.
However, we think the opinion in said s~it shows that the
plaintiffs here completed their undertaking according to its
terms fixed by the defendant, Wilson. On page 918 tbe court
said:
'' The record, in our opinion, disclosed that a valid contract e-11rforceable in, equity against Wilson was created by the
correspondence which would have become mutual and binding upon the appellant if he had made an unqualified acceptance. However, instead, when he filed his bill of complaint,
he made this additional term, in this allegation in his bill:
* * * . '' Italics supplied.)

On page 919 it is said:
"Therefore, it is correct to state that the contra.ct would
have become mutual and binding upon Mooers if he had alleged that particu,lar contract upon which they had agreed
and which was confirmed by Wilson's letter of May 20th~
However, 1\fooers did not allege in his bill of complaint that
parUctt.for contract but instead he alleged quite a different
onie. * * * . '' (Italics supplied.)
.
f,We rcspcctfr.lly submit it cannot be said that the
plaintiffs here ( tlie brokers) are not entitled to recover
the commissions because Mooers in his suit for specific performance alleged a contract different from that made by lti·m,
and Wilso·n pursuant to efforts of the broker.
Notwithstanding, Mooers' error in failing to plead on the
contract as made, the uncontradicted evidence shows that
33')
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1\foccrB offered to perform the "particular- contract'"', upon
which he and Wilson "had agreed", on or before May 27,
1943. He remained in a state of willingness to perform after
he and the plaintiffs met Wilson at the latter's office June 3rd,
1_943. (" Ba rkis is willing." But Wilson was not.)
The defendant admits ~looters was :financially able to perform the· contract on his part (R., p. 105).
Wilson listed the farm with plaintiffs for sale as early as
1941. The ag·eilts kept in ''touch'' with ,vnson concerning
the sale of 1\1:aycox. Their last inquiry about it resulted in
WilRon writing· the letter of May 10, 1943 (R., pp. 6, 7).' It
Ytill be noted that letter did not limit until June 1, 1943, the
agent's authority to sell the farm. It limited the time at
which the agents could sell at his price of $-15,000.00. Wilson's letter confirming· his agreement with Mooers, likewise
did not limit the time of his agent's authority to sell the farm.
It put a limit on the time ''when proper title'' was to be
''presented'' to Mooers, and '' close this sale''. The agency
was never revoked.
34*
*Plaintiffs here were entitled to the commissions
whether Mrs. \Vilson was or was not willing to unite in
a deed conveying Maycox to Mooers. See White v; Botts,
supra. (158 Va. 442, 461.) Price v. Fra-nc,is, 184 Va. 484-, 491.
The facts in the case of White v. Botts are different from
the facts in case at bar, but we believe, and we respectfully
submit, that the principles of law are applicable. In that case
the court, on page 460, said:

'' It is argued that Bott tendered a deed without his wife's
signature, not witlt the purpose of going through witl1 the
contract, but because be knew the purchasers would not accept it. This position does not affect the rights of the plaintiff in the premises. The fact is that the purchasers· per£ormed their pa rt of the contract of sale by tendering the
cash payment and a deed with general warranty of title,
signed by Doctor and Mrs. Thacker, subject only to the liens
on the property which Bott had ag·reed to assume. ,vith
Bott 's motives in tendering a deed without his wife's sig:nature plaintiff had nothing to do. Having produced a purchaser, ready, able and willing to buy, even though his right
to recover commissions depended upon that contingency, he
had done all that could be required of him, provided he was
not guilty of fraud or bad faith in procuring the contract.
For the reasons stated, Bott cannot defeat recovery on that
g-round. It is, therefore, clear he is entitled to the compensation provided by his contract with Bott.''

,
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The defense made by the defendant in case at bar was that
the plaintiffs were not entitled to recover for the reason the
sale was not ''completed'' or ''consummated'' (R., pp. 9, 10).
At his meeting with .his agent and Mr. Mooers on June 3j
1943, he raised the questions concerning a ''good'' pair of
mules, the amount of commissions and the Chapin and Clarke
matter, and stated if these were disposed of he would ''close
the deal''.
35 •
*The opinion in White-Bott case, we respectfully submit is the law on ·the issue. On pages 458 and 459 the
court said:

" • *

9

In fact, although the contract was executed on
June 25th, neither the plaintiff nor any of the other parties
interested received any intimation from Bott that he intended
to repudiate the contract on any ground until Mr. Smith was
informed by Mr. Dyer on July 28th-a few days before the
contract was to be consummated-that 'the deal was off, and
would not be closed'.''
On page 448 (Syl. 1-2) it is said:
"It was Bott 's duty to repudiate this contract when he
ascertained that these misrepresentations had been made to
him, and to state his reasons for such a repudiation."

" 'When a party intends to repudiate a contract on the
gTound of fraud, he should do as soon as he discovers the
fraud. If after the discovery of the fraud he treats the contract as a subsisting obligation, he will be deemed to have
waived his right of repudiation. Prompt action is essential
when one believes himself entitled to a rescission of a contrnct.' Firwh v. G(llrrett, 109 Va. 114, 63 S. E. 417, 418. See,
also, Wright, Inc., v. Shackelford, 152 Va. 635, 148 S. E. 807,
where many authorities to tbis effect are cited.''
On page 459, this is said:
" 'A party cannot, either in the course of litigation or in
dealings in pais, occupy inconsistent positions~ 1Jpon that
rule election is founded; a m~n shall not be allowed, in the
language of the Scotch law, 'to approbate and reprobate'.
And where a man has an election between several inconsistent courses of action, he will be confined to that course wbi~h
he first adopts; the election, if made with knowledge of the
facts, is itself binding, it cannot be withdrawn without due
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consent; it cannot be withdrawn thoug·h it has not been acted
upon by another by any change of position. Big.elow on
Estoppel, page 733. Arwood v .. Hill's .Adinr., 135 Va. 235, 117
S. E. 603, 606.''
.
36""

*The opinion in Low IJ.f oore Iron Ca .. v. Jackson, 117
Va. 76, was delivered by Keith, P ..

On page 80 the court said :
"One of the principal allegations of error is that the court
refused to instruct the jury that to entitle the plaintiff to
recover there must have been some agreement or memorandum thereof in writing signed by the purchaser or his duly
authorized ag·ent.''
The court on page 81 quotes from ca8e of Cardwell a.tnd
wife v. 1'anm,ehill (117 Va., p. 11), a case wher.e the authority
of the broker tp. sell contained special stipulations. Proceeding on pages 81, 82, 83, this is said:
"\Vhere, however, as in this case, the authority given to
the broker by the owner of the real estate does not require
a contract in writing with t.lle purchaser, the broker is entitled to his commissions when he procures a purchaser able,.
ready and willing· to buy, altboug·h no written contract for
the sale is entered into between the owner and the purchaser.''
'' Where a sale has actually been completed, the difficulty
of determining the rights of the principal and the broker is
greatly diminished; bnt in this case no sale was made bv the
broker, and to entitle him to recoyer it must be made to appear that he produced to his principal a customer who was
ready, able and willing t.o purchase upon the terms fixed bvthe principal, and that the sale was prevented by the· wrongful and arbitrary refusal of the principal to close it on his
pa1·t.
"In Mechem on Agency1 sec. 2432, it is said: 'It was
thoug·l1t at one time, and still seems to be held in some states,.
that a purchaser had not been "produced'' within the meaning of the second rule until he had heen brought face to face
witl1 tl1e seller; but this seems not to be indispensable if there
be other substantial and satisfadorv evidence of his existence
and his readiness ·al1C1 ability to purchase.'
37•
*''There is no doubt as to the existence of the pur~
chaser in this ca~e, or ( as we have more than once .
said) of his readiness and ability to purcl1ase. ,ve are of
opinion, therefore, that all of the. instructions asked for bv
the plaintiff in err~r wl1ich were preclieated upon the neces·-:
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sity of a memorandum in writing of the sale were properly
rejected, and_ the evidence warranted the court in giving, of
its own motion., instruction No. 1, which is as follows:
'' 'If the jury believes from the evidence that · Mitchell
ag-reed with Jackson that he would g·ive $11,000 for the land,
and that Jackson made this offer to Mr. Means, and that
:Mitchell was ready, able and willing to take the land at that
price, then the jury are instruc.ted that Jackson was thereupon entitled to commission on the sale price.' ''

The Low Moore Iron Co. case is cited and quoted from in
the case of E'pes' .A.dmr. v. Hardaway, 135 Va., p. 80. rrhe
opinion was delivered by Mr. Justice Burks. On pages 103,
104, 105, this is said:
"That Tiardaway did procure a purchaser ready, able and
willing to purchase according to the terms authorized by
Epes is fully established by the testimony in the cause, and
whether or not he protfoced him to Epes was a question upon
which tbe evidence was conflicting and which was fully and
clearly submitted to the jury by the instructions given. It
seems to be contended for the plaintiff in error that ·because
the memorandum given to Hardaway did not state the size
of the timber to be cut. the time within which it was to be
removed, and the time and terms of payment., there could be
no compliance with tlte authority given to Hardaway until
these matters were definitely settled. The memorandum given
to Hardaway said 'terms reasonable,' which coverd all thes<~
matters. Hardaway Imel the right to present his authority to
proposed purchaser, and when the purchaser agreed to take
the timber at the price and on the terms mentioned therein,
and this was communicated to Epes, it constituted a binding
contract for the sale of the timber, and the jury were so instructed.''
38*
*"It is further insisted that Epes had the rigbt to
revoke the authority given to Hardaway and that be
did so before any purchaser was produced to him. According to the testimony of Hardaway he did produce a purchaser
ready, able and willin~{ to acC'ept the offer according to its
terms before any revocation was made or attempted. According to the testimony of Epes, when lie was asked to fix
the terms he postponed the giri11g of terms till the following
Monday to enable him to consult his brother. No terms were
given on Monday, and on Tuesday they were refused, because
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'in e.e meantime we sold the timber to other parties, without
ever bri.ving you any of the above information.' Epes had no
right to revoke the authority of Hardaway at that time and
in that manner. If real estate brokers could be thus deprived of their commissions, it would be very difficult for
them ever to earn their compensation. ·wben Hardaway produced a purchaser ready, able and willing to comply with the
terms of the memorandum given to Hardaway by l:!Jpes., then
Hardaway was entitled to his commissions, and Epes could
not revoke, during the period fixed by him for arranging the
detuifs of terms, by selling to another person. Foltz v. Conrad Realty Co., 131 Va. 496, 109 S. E. 469, and cases cited.
Whether Hardaway did in fact produce such a purchaser to
Epes we have seen was properly submitt~d to the jury by the
instructions given.''

*The pertinent facts in the case of Glascock v. lam.es,
183 Va. 561, are quite similar to facts in the case at bar.
( See page 564) On page 572, this is said :

39*

'' ·where a real estate broker sues for his commissions on a
sale which his principal refuses to carry out, he cannot, of
course, prove his case by showing· that he produced a straw
bidder, but on the other hand he is not required to show that
he brought a man with tlie cash all in hand in legal tender. He
is simply required to show that he procured a purchaser wbo
was ready, willing, and pecuniarily able within the time fixed
to take and pay for the property.''
''It is clear from the record and especially from Glascock"s
testimony that, prior to the bringing of this action, he elected
to base his defense on the ground that no contract was made,
and having made tliat election he has subsequently undertaken to repudiate the contract the jury says he entered into
by raising a new defense, that the purchaser was unable to
comply with the contract. The object of the grounds of defense was to require a definite presentation of the issues. His
present and subsequent positions arc inconsistent w"ith tlrn
grounds then stated. See White v. Bott, 158 Va. 44:!, 459, 158
S. E. 880, 163 S. E. 397.
"The jury were µ;iven six instructions, three at the request
of the plaintiff and threr at the request of the defendant. The
instructions, as a whole, presented the law fairly aiid correctly, and in a ·manner not likely to mislead the jury. The
defendant objected to the first instruction given for the plaintiff on the gTouuds that it was not justified by the evidence,
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and did not leave to the jury the question of whether or not "'
Pigg·ott was 'able' to carry .out his contract. This was a long
instruction. In its fore part it twice directly recited the requirement that the purchaser produced must be ready, willing and able to buy. Its concluding paragraph was as follows:

*'' 'If the agent does produce a purchaser who is
ready, willing and able to purchase for the price and
on the terms fixed by the owner, the owner cannot defeat the
ag·ent 's right to a commission by changing his mind and failing to sign a contract with the purchaser. Nor is it necessary
that the purchaser who has agreed to buy upon the owner's
terms should make a deposit until such time as the owner demands the same and sign a contract to sell. Therefore, if
the jury believe from the evidence that the defendant, Glascock, allowed the plaintiff, James, a duly licensed real estate
agent, to show or offer for sale his property to Piggott; that
Piggott offered to buy said property for the price and on the
terms fixed by Glassock and his offer was accepted by Glascock; that Glascock agreed to pay James $1,300.00, .then the
jury should find a verdict in fayor of the plaintiff in the sum
of $1,300.00, with interest from May 4, 1942, in th~ir discretion,, notwithstanding that no deposit was made and no contract was signed, and this is so because in such a case the
plaintiff has done all be was employed to do and the fault is
upon the defendant, Glascock.' ''

40•

We respectfully submit that this case is controlled "by the
ordinary rule governing the sale of real estate by a broker
under which he must produce a purchaser ready, willing and
able to purchase the property in accordance with the terms
prescribed by the owner" (184 Va. 536, 540).
For cases applicable to the general rule of relevancy or
irrelevancy of testimony in real estate cases, see Digest of
Virg·inia and West Virginia Reports, Vol. 2. Brokers-page
386, sec. 64.
In 9 C. J. Brokers-page 652, sec. 124 ( c) this is said:
''If a principal rejects a customer procured by his ln·oker,
or otherwise fails or refuses to consmnmate the transaction
any evidence is admissible, in an action for compensation, in
behalf of plaintiff or defendant, as the case may be, which
tends to prove or to disprove that the customer was able,
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readyt and willing to effect the purchase on the terms proposed by the principal.''

*The facts established by the testimony objected to
by the defendant and excluded by the court, were, we
submit, proved by other testimony not objected· to, and by
testimony on the same facts introduced by said defendant,
therefore, the defendant waived his objections under the general rule stated in Dig. of Va. and W. Va. Reports, Vol. 4,
Evidence, page 271 (sec. 33) 2, as follows:

41 •

"It is a well settled and obviously sound general rule that
an objection to ·evidence cannot be availed of by a party who
has, at some other time during the trial, vohmtarily elicited
the same evidence, or has permitted it to be brought out by
his adversary .without objection. (Dm1.qla.s La'lld Co. v.
Thayer Co., 107 Va. 292., 58 S. E. 1101; Seaboard Air-Line
Railway v. Chamblin, 108 Va. 42, 60 S. E. 727; Powell- v.
Young, 151 Va. 985, 144 S. E. 624, 145 S. E. 731.) The rule
finds its most frequent application in cases where the party
making the objection afterwards introduces the same evidence, but it is properly and logically applicable in any case,
regardless of the order of introduction, if the party wl10 has
brought out the evidence in question, or who has permitted
it to be brought out, can be fairly held responsible for its
presence in the case. lVhitten v .. JlfcClelland, 137 Va. 726, 120
S. E. 146; Portner v. Portner, 133 Va. 251., 112 S. E. 762."

See also Green.berg v. Dun ville, 166 Va. 398, 403, 404.
The defendant ·conveyed 1\faycox farm on June 11th, 1943,.
to a person other than to petitioners' customer and your petitioners respectfully submit that under the provisions of Code,
sec. 6365, judgment should be entered for petitioners for the
sum of $1,000.00 with interest thereon from June .11th, 1943,
until paid. SeA White v. Bott, supra (158 Va. 442 455).
Wherefore, for the foregoing and other errors apparent
on the face of the record, your petitioners pray that a writ of
error and .'Ht'[)er.c;edeas may be awarded your petitioners
42,At. to the said ""judgment of the Circuit Court of Hopewell and that the same mav be reviewed and reversed.
and that a final jm;lgment may be entered in favor of your
petitioners for the sum of $1,000.00 with interest thereon from
June 11th, 1943.
·
Your petitione:rs adopt fhis petition as their opening brief.
Your petitioners aver that on 11th day of Julv, 1947, before the filing of this petition, a true copy thereofiras mailecl
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to opposing counsel in the trial court, and that said petition
will be filed in the office of the clerk of this court at Richmond.
·
Respectfully submitted,
FRANK S. RICHESON,
ROBERT C. BAYLISS and
HERMAN S. BOOTH,
partners trading as H. T. Richeson and Company,
By GEORGE B. WHITE,
Counsel.
GEORGE" B. ,vHrrE,
501-6 Law Building,
Richmond, Virginia.,
Attorney for Petitioners.

Vv e, tlrn undersigned counsel, practicing in the Supreme
Court of App~als of Virginia, do certify that in our opinion
the judgment complained of in the foregoing petition is erroneous, and that the same should be reviewed and reversed..
GEORGE B. WHITE,
ANDREW. J. ELLIS .
. Received July 14, 1947.
M. B. WATT~, Clerk.

,vrit of etror and supersedeas awarded.

Bond $500.00.

Aug. 25, 1947.
H.B. G.
Received Aug·ust 27, 1947.
M.B.W.
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RECORD
VIRGINIA:
I~ th~ Circ~it C~urt of the City of Hopewell:
Pleas befor~ the Circuit Court of the City of Hopewell,
Vir~inia, in th~ case of Frank S. Richeson, Robert C. Bayliss, Herman S~ Booth., partners trading as H. T. Richeson
and Company,' pla'iiitiffs, ·ag·ainst Norwood Wilson, defendant.
1

·

·

MEMORANDUM.
Virginia:

In the Circuit Court of the City of Hopewell.
F.rank S. ~icheson, Robert C. Bayliss, Herman S. Booth, part:ners trading as H. T. Richeson and Company, Plaintiffs
1

•

v.

· Nonvood Wilson, Defendant
Action of trespress o~ the case in assumpsit.
· $1,400.00. To First August Rtiles, 1943.

Damages

GEORGE B. WHITE, p. q.
501 Law Bldg.,
Richmond, Va.
Mr. G. C. Alderson., Clerk
Hopewell, Virginia.
page 2-B ~ Dear l\Ir. Alderson:
·
Please issue process in the above stvle action
returnable to First August Rules, 1943. I enclose.~ my check
payable to your order for the suin of $7.50 to cover writ tax
and clerk's ·deposit. I also enclose cheek payable to Sergeant
Wheeler for $. 75 to cover his fee for making service.
With best wishes, I am
Yours very sincerely,

GEORGE B. ·wHITE
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On back of Memorandum.
Filed in Clerk's Office
26 Day July, 1943. ·
1

J. HAMILTON HENING, Clerk
SUMMONS.
The 9ommonwealth of Virginia:
To the Sergeant of the City ~f Hopewell, Greetings :
WE COMMAND YOU TO SUMMON Norwood Wilson to
appear at the Clerk's Office of our Circuit Court of the City
of Hopewell, at the Courthouse thereof, at the rules to be
holden for· said Court, on the first Monday in Aug'Ust, 1943,
to answer Frank S. Richeson, Robert C. Bayliss, Herman S.
Booth., partners trading as B. T. Richeson and Company of
. a plea of trespass on the case in assumpsit for damages ..
Damages Fourteen Hundred ~ollars ($1)400:00).
page 3 ~ And have then there this writ.
"\Vitness, J. Hamilton Hening, Clerk of our said
Court, at the Courthouse, tbe 26th clay of July, 1943, and in
the ~68th year of the Commonwealth.

J. HAMILTON HENING, Clerk.
On back of Sunin;ions.
Frank S. Ric~eson, Robert C. Bayliss, Herman S. Booth, partners trading as· H. T. Richeson and Company ·
v.
Norwood Wilson
TRESP~ss ON THE CASE IN ASSUMPSIT.
George B. White, P. Q.
First Aug'Ust Rules, 1943.
Circuit Court; City of Hopewell.
Executed on the 26 day of July 1943, within the city of

I.I
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of Virginia

Hopewell, Va., by delivering a true copy of the within Summons in writing, to Norwood Wilson in person.
A. S. J. WHEELER
City Sergeant.

By R. E. EGERTON
Deputy City Seregant
Filed in Clerk "s Office
· 27th Day July, 1943.

J. HAMILTON HENING, Clerk
page 4-D }- .

DECLARATION.

Virginia: .·

In the '.Circuit Court of the City of Hopewell.
Frank S. Richeson, Robert C. Bayliss, and Herman S. Bootl:.,
partners trading as H. T. Richeson and Company, Plaintiffs

v.

Norwood Wilson, Defendant
F°rank S. Richeson, Robert C. Bayliss and Herman s:.
Booth, partners trading as II. T. Richeson and Company complain of Norwood Wilson of a plea of trespass on the cas•?
in assumpsit; for this, to-wit: that heretofore, to-wit, on th,?
1st day of June, 1943., tho said defendant was indebted to th,~
said plaintiff in the sum of $1,000.00, for goods wares and
merchandise before that time by the said plaintiff sold and
·delivered to the said defendant, and at his special instanc•~
and request ; and also in the further sum of $1,000.00 for th~
work and labor, care and diligence of the said plaintiff befor•?
that time done, performed and bestowed in and about the ·
business of the said defendant, and for him, and at his special
instance and ·request; and also in the sum of $1,000.00, fo-i~
money before tlrnt time lent and advanced to and paid, laid
out, and expended for the said defendant, and at his like
special instance and request; and also in the further sum o:r
$1.,000.00, for other money by the said defendant before that
time had and received to and for the m,e of tl1e said plaintiff;
and being so indebted, the said defendant~ in consideration
thereof, afterwards, to-wit, on the clay and yea::·
page 5 ~ aforesaid, undertook and faithfully promised tb1~
said plaintiff to pay him the said several sums o::
1
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money in this count mentioned, when the said defendant
should be thereunto afterwards requested.
K evertheless the said defendant, not reg·arding his s&.id
several promises and undertakings, hath not as yet paid to
the said plaintiff tho said several sums of money, or any or
either of them, or any part thereof, although often requested
so to do; but to pay the same hath hitherto wholly neglected
and refused, and still doth neglect and refuse.

SECOND COUNT.
And for this a_lso, that heretofore., to-wit, on the 1st day
of January, 1948, and for sometime prior thereto, the said
defendant represented to the said plaintiff that he owned
and was in possession of a certain tract of land situated in
Prince George Cou11ty, Virginia, known as "Maycox" containing 560 acres, more or less, which the said defendant represented to the plaintiff he desired to sell, and thereupon the
said 'defendant listed said tract of land with the plaintiff to
find a purchaser for said land, and thereupon the said defendant undertook and faithfull agreed to pay to the said
plaintiff a commission of ten per centum of the price to be
paid by the purchaser to the said defendant for said land.
And the said plaintiff avers that they, confiding in the said
promise and undertaking of the said defendant, afterwards,
to-wit, on the 19th day of ~May,, 1943, found a purpag-e 6-F ~ chaser ready, willing and able to purchase the
said land at a price acceptable to the said defend~nt, and that thereupon the said proposed purchaser, towit, W. A. Mooers, entered into a valid and enforceable contract witlt the said defendant under the terms of which the
said purchaser covenanted and agreed to purchase the said
property at the price of $15,000.00, and the said defendant
in consideration for the work and labor, care and diligence
of the said plaintiff before that time done, performed an<l
bestowed in about the business of the said defendant, and for
him, and at bis special instance and request, agreed to pay to
the said plaintiff the sum of $1,000.00.
Yet the said def end.ant .,although often requested, hath not
as yet paid to the said plaintiff the said last mentioned Hum
of $1,000.00, or any part thereof, but to pay the same l1atlt
hitherto wholly failed and refused, and still doth fail and
refuse, to the damage of the said plaintiff of $1,400.00. A llll
therefore he bring his suite.

GEORGE B. WHITE, p. q.
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On back of Declaration.
Filed in Clerk's Office

30th Day July, 1943.

J. HAMILTON HENING, Clerk
PLEA OF NON ASSUMPSIT.
Virginia:.

In the Circuit Court

of the

City of Hopewell.

page 7-G }- Frank S. Richeson, Robert C. Bayliss, and Herman S. Booth, Partners trading as H. T. Richeson and Company, Plaintiffs

v.
Norwood Wilson, Defend ant.

PLEA ·OF NON .A.SBUMP8IT.
The said defendant., by his attorney, comes and says that.
be did not undertake or promise in the manner and form as
the plaintiff in this action hath complained. And of this the
said defendant puts himself upon the country.

ARCHER L. JONES, p. cl.
On back of Plea of Non .A.sswmpsit.
Filed in Clerk's Office
23rd Day August, 1943.

J. HAMILTON HENING, Clerk.
PLEA.
Virginia:
In the Cinmit Court of the City of Hopewell.
Frank S. Richeson, Robert C. Bayliss and Herman S. Booth,
partners tradiilg as H. T. Richeson Company, Plaintiff,

v.

Norwood ,vilson, Defendant.
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PLEA.
The said defendant, by his attorney, comes and says that
the plaintiff ought not to have or maintain his suit for the
·
reason that heretofore, to-wit, in March., 1944, W.
page 8 ~ A. Mooers filed a suit in the Circuit Court of the
County of Prince George against this defendant and
Edith N. Wilson and H. D. Eichelberger., alleging the e~istenc~ of the self-same contract upon which this suit is brought,
and alleging that there was a valid and binding contract between W. A. Mooers and this defendant, Norwood· ·wnson,
for the sale and conveyance of the same property, Maycox,
containing 560 acres; and the Circuit Court of the County
of Prince George, upon the hearing of the said case upon
its merits adjudicated that there was no valid and binding
contract between the partic~s for the sale and conveyance of
the farm known as Maycox. And this defend ant further says
that this snit is brought by the plaintiff to recover from this
defendant a commission on the sale and convevance of the
said farm, l\faycox, from this defendant to
A. Mooers,
and alleges that the plaintiff was the agent of this defendant
for said sale and conveyance; and that he is in privy with
the parties to this suit, and claims under and by virtue of
the dealings between this defendant and vV. A. Mooers. And
it having been adjudicated by a court of competent jurisdiction, to-wit, the Circuit Court of the County of Prince George,
which decision has been confirmed by the Supreme Court of
Appeals of Virginia., that there was no valid and enforceable
contract between the parties, this defendant. says that the
plaintiff is now cstopped to assert that there ever existed a
valid contract between W. A. Mooers and this defendant for
the sale and conveyance of Maycox, and that he
pag·e 9-I ~ is forever barred bv virtue of the aforementioned
decisions from asserting- the existence of said contract in any proceedings between the said plaintiff and this
defendant. And this defendant voucl1es the record in said
proceedings in the Circuit Court of Prince Georg·e, wherein
W. A. Mooers was complainant and this defendant, together
with Edith N. Wilson and H. D. Eichelberg-er, wei:e defendants, as fully and completely a8 if the same were set out in
this plea in ha-ec verba. And this the said defendant is ready
to verify.
,JONES & .JONES, p. d.

w:

On back of Plea.
Filed J .•J. T.
1/16/47.
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ORDER JAN. 161 1947 ..

Virginia:
Circuit Court of the City of Hopewell, on Tlmrsday, the
16th day of January, in the year of our Lord,. nin~teen hundred and forty-seven.
Frank S. Richeson, et al., etc .., Plaintiffs.

v.

Norwood ··wnsoil,. DefendanL
ORDER.
No .. 571 ..

This day came again the parties, by counsel; and
issue having been heretofore duly joined between
the parti.es, the· whole matter of law and fact was
submitted to the Court without the intervention of a jury,. by
agreement of all parties; and thereupon the defend.ant. by
counsel, tendered its special plea of estoppel by record, which
plea was marked filed by the Court, and which plea the plaintiffs moved the Court to reject, and which plea was argued
by counsel; and thereupon, the Court proceacled to hear and
determine the case,. nnd having heard all tl1e evidence intro·-·
duced by the plaintiffs, the defendant., by counsel, moved the,
Com't to strike the testimony of the plaintiffs on the grounds
that there is no evidence to show that the plaintiffs were
entitled to anything-, there was no existing contract between
the parties, no contract for tlle sale and· conveyance of the
property, the offer of sale by the defendant was rejected hy
purchaser Mooe-rs, and that the alleged purchaser vY. A.
Mooers rejedecl said offer for sale in bis Bill of Complaint
filed in the County of Prince George, Virginin, in the original
suit, and the same was urgued by counsel, and which motionr
tog·e-ther with tl1e motion to rejert the special plea: the Court
doth take under advisement, and doth continue ~mme and this .
case until a later dnte- in tl1e term.

page 10

~

(Signed} ,T. J. TEMPLE, .Ju<lg:e
page 11-K

~

ORDER APRIL 26, 1947.

Virginia:
Circuit Court of the City of Hopew·ell.: on Saturday, the
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26th day of April, in the year of our Lord, nineteen hundred
and forty-seven.
Frank S. Richeson, et al., etc., Plaintiffs

v.

Norwood ·Wilson, Defendant.

ORDER.
This day came again the parties, by their respective counsel; and the Court having heretofore hear partially the evidence in this case proceeded to hear other evidence of the
plaintiffs and the evidence of the defendant, with rebuttal
thereto, whereupon the defendant by counsel, moved the Court
to require the plaintiffs to proceed on the written contract
of :May 4th and to dii-;regm·d all other, and the defendant also
thereupon re-uewed its motion to strike the evidence of the
plaintiffs, both of which motions were argued by counsel, and
both of which motions the Court doth overrule, to the action
of the Court in overruling the said motiou the defendant., by
counsel, excepted; and the Court, l1aving heard all the evi_dence introduced in the trial of this case, the arg1m1ents of
counsel, doth determine from the merits thereof and accord- .
ingly find in favor of the defeudant.
page 12 ~ ·whereupon, it is considered by the Court that
the plaintiffs take nothing by their trespass on the
case in ass11111psif, but be· in mercy, etc., and that the defendant recover of the plaintiffs his cost by him in this behalf
expended, to the action of the Court in finding for the defendant, the plaintiffs, by counsel, excepted. .
And the plaintiffs having indicated their intention to apply
to the Supreme Court of Appeals of Virginia for a writ of
error and superserfras to the judgment of this Court, it i.:;
considered Ly tbc Con rt that the execution of the judg·ment
be suspended fov a period of ninety days, conditioned ripon
the plaintiffs., or F.ome one for them, giving· bond within the
said ninety day period before the Clerk of this Court in the
penalty of One Hundr0d Dollars ($100.00), with surety ap:proYed by the said Clerk, and conditioned as the law direr~ts.
(Signed) ,J. J. TEMPLE, Judge
Virginh-f:

In the Circuit Court of the City of Hopewell.
H. T. Richeson & Co.

v.
N orwoocl Wilson.
Transcript of the teRtimony and other incidents in the trial
of the above styled case before the Honorable J. Jordan
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Tem:Je, Judg·e of said court, on January 16, 1947, at Hope,vell, Virginia.
Appearances: George B. White,.Esq., Counsel for plaintiff.
Archer L. Jones, Esq., Counsel for defendant.
page 2

~

Mr. White: ~t is agreed that any or all of the
exhibits in the case of Mooers v. ·wilson properly
admissible in evidence may be considered as introduced in the
present case.
It is agreed that the testimony given by Ellis Baker in the
case of Mooers v. Wilson may be read in this case as if he
appeared and testified.
Mr. Jones: That is rig·ht.
Mr. Jones: If Your Honor please, in this matter of Richeson v. Wilson, which is an action of damage, I have heretofore filed a- plea of the general issue at rules. I am now tendering to Your Honor a special plea of estoppel by record. I
have handed counsel on the other side a copy of that plea.
The Court: I have read the plea.
Mr. White: If Your Honor please, I move that the plea be
rejected for the reason that it does not correctly set out the
holding of the Supreme Court in the_ case of Mooers v. ,vilson.
The Court: I have read this plea, gentlemen, and we are
here today in a matter to be l1eard without a jury. If you
want to argue the plea at this time, of course I will listen to
it, but I would prefer to reserve decision as to the action
to be taken on the plea and hear the case and then
page 3 ~ state what I will do and that will save certainly
coming· back here again, rather than acting on the
plea now and if I did I couldn't do it without some law on the
imbject, but if I di<l and it went up on that and would come
back, it would have to be tried again. So I would like to reserve decision ou the plea, hear the case and then rule on the
whole matter.
Mr. W11ite: I heartily unite in the Court's expression of
what it intends to do.
The Court: Of courRc, I have some recollection of that cm;e,
but I would not like to say rig·ht now just exactly what the
Court held.
Mr. White: Shall we advise the Court of the stipulation?
Mr. Jones: It is further agreed, isn't it, under the same
stipulation tlmt the record in the mum in Prince George is
attached to and made a part of thiH plea as if it were set
ouU
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Mr. White: Yes, we don't raise any question on that. It
is further stipulated that the testimony of Mr. Jenkins, he
having died, may beMr. Jones: No, I didn't stipulate that.
Mr. White: Shall we take that up later or nowf
Mr. Jones: You can offer it right now and I will object
to it.
Mr. White: I will offer it when the time comes.
page 4 } It may not be necessary.
The Court: If the whole record is set out, isn't
that sufficient i
Mr. Jones : That is on the plea.
The Court: The stipulation then does not mean the entire
record including the testimony is to be considered'?
Mr. Jones: That is part of the record on the plea.
Mr. White: I told Mr. Jones when I talked to him about
the case I was perfectly willing to submit all the pertinent
testimony again in the Mooers v. Wilson case as tlle evidence
in this case. Mr. Jones I believe prefers not to consent to
that.
· Mr. Jones: That is correct. In order to keep the record
straight on this matter, if the plea of estoppel is stricken
out, the record will not be a part of the case. I am perfectly .
willing for the record to be a part if the plea is sustained.
Mr. White: If you· are perfectly willing, I will conseiit that
it be a part of the record.
The Court: He said if the plea is suustained.
Mr. Jones: I thought counsel did not understand it.
page 5 ~

FRANK S. RICHESON,
a witne·ss called on behalf of tlie plaintiff, being
first duly sworn, testified· as follows :

DIRECT EXXMINATION.
By Mr. White:
Q. You are Mr. I~rank S. Rieheson?
A. Yes, sir.
.
Q. What is your connection with the firm of H. T. Richeson & Company, the plaintiff in this action?
A. I am a member of the firm, sir.
Q. Is it a partnership?
A. Yes, sir.
Q. Who are the partners f
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A. Frank S. Richeson, Robert C. Bayliss and H. S .. Booth..
Q. How long has that firm been in the 1·eal. estate business?
·
A. Thirty-seven years ..
Q. Where is t~e principal office of the firm located?
A. 1007 East Main Street, Richmond, Virginia.
Q. By whom was W.R. Jenkins employed in May, 19431'
A .. He was employed by H. T. Richeson & Co.
Q. In what capacity was Mr. Jenkins employed by yourfirmf
A. Salesman.
Q. How long was he connected with your fiym as
pag·e 6 ~ a salesman f
.
A. Six years.
Q. Is he now living or dead r
A. Dead. ·
Q.. When did he die Y
A. He died September 8, I think,. 1946..
Q. Did he testify as a witness in the case of' vV.. .A. Mooers:
1). Norwood Wilson and others?.
A .. Yes,. sir:Q. Did Norwood Wilson, the defendant in this case~ list
with your firm for sale a tract of land of about 560 acres
situated in Prince George County, Virginia, known as MaycoxY

A. He did ..
Q. Did your firm re·ceive through Mr. Jenkins. a letter from
Mr. Wilson dated May 30, 1943, relating to the listing and the
price of the said property f
A. Yes, sir.
Q. Please read that letter to the Court.
Mr. White: It is Exhibit M-2 at page 38.

Exhibit M-2
May 10, 1943 ..

Mr. Willis R. Jenkins
1007 East Main Street
Richmond, Virginia;
page 7

~

My dear Mr. J'enkins:
Concerning· your further inquiry about l\faycox
Plantation, I am enclosing a histol'ical sketch, in addition to

Frank S. Richeson, et als.,
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the map and soil conservation study that I have already
loaned to you, which however are to be returned.
In regard to a firm ·price until .June 1st, 1943, I am a little
hesitant for several reasons, however as I promised, the price
of $15,000.00 (fifteen thousand) will be good until that time.
As you know I bad an offer of $15,000.00 from a paper mill
which I refused, and have since fenced about 300 acres with
the best grade of woven hog fencing with barb wire at the
top to also accommodate cattle, this fence alone cost about
$700.00. The taxes are very reasonable and are approximately $100.00. This property stands me almost $23,000.00
so I am not justified for several reasons in naming any lower
figure. As a matter of fact with the present cheap dollar and
low return I am prollably foolish in naming· the above figure.
You spoke of terms, this I would consider, and at 6% would
prefer in fact. Should you have something definite to suggest along this lino I will gladly consider same. I am
Yours truly,

/s/ NORWOOD WILSON,
NORWOOD ,vrLSON.
page 8

r

Mr. White: We introduce that to show the listing.

Q. Did your firm through the efforts of Mr. Jenkins interest anyone in the purchase of the :Maycox property?
A. Yes, be interested Mr. W. A. Mooers.
Q. ·what offer did l\Ir. Mooers first submit to your firm for
the property'?
A. $17,500.
Mr. ··white: That is Exhibit M-1.
:Mr. Jones: I object to that, not bQcause it is in here or not
because of any stipulation we have in here, but because that
is not admissible in the case in that it was simply an offer
which ,,ms not 111 accordance with the terms of the contract.
So anything involving· it is imI?aterial.
.
Mr. White: vV c are introducmg that to show the efforts
of the agent to get a purchaser and what was accomplished
in his efforts to find a purchaser suitable.
Mr. Jones: This is a specific reason. The suit in this case
is brought upon an express contract-not only nu express
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contract, but an executed contract and the efforts of this gentleman to recover are immaterial. He alleges that there~pon
the defendant undertook and faithfully agTeed to pay to the
said plaintiff the commission of 10 per cent of the
page 9 }- price to be paid by the purchaser to the said defendant for the said land, and the said plaintiff
avers that they afterwards on the 19th day of May, 1943,
found a purchaser ready, willing and able to purchase the
said land at a price acceptable to said defendant and that
thereupon the said proposed purchaser, to-wit, W. A. Mooers,
entered into a valid and enforceable contract with said defendant under the terms of which said purchaser agreed to
pay $15,000.
The Court: As I understand it, this is just something· that
led up to the alleged binding contract.
Mr. Jones: That is the point, Judge, and it may at this
stag·e of the proceedings appear somewhat material, but we
do not think so. Where the plaintiff is gTounding his right
on a specific contract. The Court: Of course, the Court's finding might hinge on
that.
Mr. Jones: All dealings prior to that are merged in that
contract and no dealings between the parties would be admissible in this case save the final a·nc1 completed contract as
it exists. So we are with all the force of which we are capable
objecting to the dealings between the parties and say that
where they are suing upon a completed contract that is the
only thing that is admissible in the case. They are not suing·
on the <1iw.nf u.m 1nentit.
pag·o 10 r Mr. White: If Your Honor please, this is a general listing and we are not suing· on any specific
eon tract, although ouc was secured. W c are leading up and
proving that the efforts in this case fo11nd a purchaser who
was ready, able nnd willing to huy.
The Court: I will admit it for the time being. It can be
determined later what is the contract.
l\fr. Jones: fa it understood that the ex~eption goes to
this branch of tho evidence and each part of it that is offered for this reason? That iR the fundamental difference,
it seems to me, ncces~arily to be decided sometime in this
case and I think it would save both of us a whole lot of trouble
to decide it now, that this suit is brought on a specific cxe('uted contract.
·
There are two kinds of contracts in Virginia. One is the
usual broker's contract where all his duty was to find a pur-
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chaser r~ady, able and willing to buy, and then on one theory
is entitled to recover. There is another kind of contract
:and that is the one that the plaintiff in this case is suino- on.
He is suing- upon an executed contract and under thatcontract he is entitled only to recover if the contract has been
consummated. They are the two theories in Virpage 11 ~ ginia. The law between them has been well settled
and completely discussed by our Court of Appeals.
The line of demarcation between them is perfectly obvious.
The plaintiff in this case has selected to sue upon an exe·
cuted contract. Now our Court of Appeals has passed on
that and said that when he grounds his action on that and
that is his claim, then he must show an executed contract. It
is interesting that Mr. J. M. Perry, I believe an attorney in
the western part of Virginia, happened to be in both of those
cases where the Court made those distinctions and the record
in the fonper case bears out" my contention as set out on page
44 where Mr. Wilson clearly states that "I have not referred
to any commission in previous letters, but upon consummation of this sale whereby the writer receives $15,000 in cash,
you are to be paid a commission of $1,000'' and this is not a
suit for ordinarv broker's commissions.
The Court: I understood you filed a declaration in assumpBit. I don't have that before me.
Mr. White: I did. If my friend will read the declaration,
· the first count is general a.ss-umpsit and the second count says
that the defendant represented to this firm that he owned
and was in possession of a certain tract of land
page 12 ~ situated in Prince George County, Virginia, known
as M:aycox, containing 560 acres more or less,
which the said defendant represented to the plaintiff he deRired to sell and that thereupon the said defendant listed
said tract of land with the plaintiff to find a purchaser for
said land-in other words, a g·eneral listing-and thereupon
the said defendant undertook and faithfully agreed to pay to
the said plaintiff the commission of 10 per centum of the
price to be paid by the purchaser to the said defendant for
the said land, and the said plaintiff avers that they afterwards on the 19th day of l\fay, 1943, found a purchaser ready,
willing· and able to purchase the said land at a price accep~able to said defendant and that thereupon the said proposed
purchaser, to-wit, ,v. A. Mooers, entered i11to a valid and enforceable contract with ·said defendant.
The ·Court : A ppa ren tly there you do allege and rely on
the contract.
110
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Mr. ·white: We allege it was a listing and, of course, wea
had to showThe Court: I am going to let it in. A whole lot of these
matters can be handlecl on the argument.
Mr. Jo:Q.es: If the Court please, the record is going to beencumbered in this matter and we· all know right much about
the· case in the past, maybe we think we know too
page 13 ~ muGh about it, but this is a suit in which he is seeking· to recover $1,000. The Court will recall, and
Mr. Richeson and counsel will too, that we will show if he
was suing on a qu.antu1n meruit under the contract here, according to the custom of the Richmond Real Estate Exchange, which will be introduced in evidence, it would be
$1,500. He says that the contract was for $1,500, and then
reduced to $1,000, which shows clearly it seems to me this
suit is brought on a specific executed contract.
The Court: To save time now I am not going to reject the·
letter. I will say it may be received in evidence and stricken
out if found improper.
Mr. Jones: I don't want to have to constantly interrupt
the orderly prog-ress of the case, so is it understood that we
object, not only to this specific testimony, but to all testimony
of like kind and for the same reason t
The Court: I reckon you better object as you go on.
Mr. White: I have no objection to agreeing that Mr. Jones
excepts to every word of testimony we introduce and to every-.
thing we say and everything· we do.
pag·~ 14 ~ The Court: Let's get along. Yo,u excepted.
Mr.. Jones:· Yes:, sir, for the reasons stated.
Note: The paper referred to was filed, markecl Exhibit
M-1, and is in the following words and figures:.
Exhibit M-L

.

H. T. Richeson & Company
Real Estate, Loans & Insurance
All conditions and agreements regarding settlement, renewal of notes, occupancy or any other promise or understanding must, to be binding, be embraced in this
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CQNTRACT OF SALE
This Agreement, made this 18th day of May, 1943, between
NORWOOD WILSON, Party of the rfist part, and. W. A.
MOOERS, Party of the second part.

>

·witnesseth: That the said party of the first part has bargained and sold, and doth hereby bargain and sell to the said
party of the seco11d part, the following Real Estate-to-wit:
All that lot of land located in Prince George County, Virginia, bounded on the north· by James River, on the west by
Powell's Creek, and known as :Maycox 's Fa.rm, containing
566 acres, more or less, together with improvements thereon,
for the sum of $13,509) THIRTEEN THOUSAND, FIVE
HUNDRED & no/100 Dollars, gross, payable as
page 15 ~ follows,. to-wit: ALL cash.
·
Terms of Sale to be complied with in thirty (30)
days, a dee·d of general warranty with the usual covenants
of title to be exe~uted and delivered by the said _party of the
first part to the said party of the second part. The said party
of the second part covenant to accept and comply with the
terms of said Sale, as herein set forth,. provided the title .
thereto be free from all valid objectio_ns, and doth pay down
the sum of One Thousand and no/100 Dollars, the receipt
whereof is herehy aclmowledg·ed, to bind said sale, which sum
shall be refunded if the title is not free from all valid objections, as aforesaid. Leg·al possession of said property to
be g·iven from date of settlement. Actual possession subject
to lease of present tenant. The taxes, interest, insurance
and rents on said property to be pro-rated as of date of settlement.
The .parties to this contract hereby acknowledg·e · and agree
that H. T. Richeson & Company are the ag·ents who brought
about the sale of the property sold herein, and the party of
the first part agrees to pay to the said H. T. Richeson & Company for services rendeted, the full commission fixed by the
Riclnnond Real Estate Exchange on the consideration above
mentioned; and the said parties further agree that the said
H. T. Richeson & Company have, with the signing of this
agTeemen t, earned their commissions.
..
It is understood and agreed that all machrnery
page 16 ~ and farming implements now on the property, including two mules, are to go with the farm, at the
price above indwated.
Wit_ness the following sig1iatures and seals:

/s/W. A. MOOERS

(Seal)
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By ~fr. White:
Q. Mr. Richeson, was the offer Exhibit M-1 of $13,500 sub. mitted to Mr. Wilson?
· Mr. Jones: "\Ve object to that for the same reasons and except.

By l\fr. White:
Q. Was that offer submitted to Mr. Wilson?
A. Yes.
Q. Did he accept it or refuse it?
A. It was refused.
Mr. Jones: Do we have to keep on repeating this f
Tlte Court: No, on tllis line here I understand you object.
Mr. Jones: I thought the Court said I better state it each
time.
fyfr. White.: I have agreed that I consider he is objecting· to
everything the witness says and every question I ask and
everything I do.
The Court: Let's put it this way. He objects
page 17 ~ and excepts .to all questions and answers pertaining to any transaction leading· up to tl1e alleged
agreement stated in the contract.
Mr. Jones: Of May 20, 1943, as set forth on page 44 of the
record of the original suit.

By Mr. "'\Vhite:
Q. What was the date of the first offer Mr. Mooers madef
A. May 10th, sir.
Q. You 'received this letter of May 10th? That letter was
received before the offer ·y You can look at the exhibit and
see what the date is.
:Mr. White: If you clou 't want to agree on the date of the
offer.
Mr. Jones: "\Vhen ·was it, do you know?
Mr. White: l\lay 18th.
· A. The letter from him was on the 10th.
Q. But the question was the date of the offer and I think
it was May 18th.

Mr. Jones:

,vc further object to that because that appar-
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ently appears to be dealings between Mr.. Jenkins and 1\fr.
·wilson and it does not appear Mr. Richeson was present.
The Court: Mr. Jenkins was in the company..
page 18 } Mr. Jones: But Mr. Jenkins is dead.
The Court: Isn't this ref erring to a letter i
Mr. Jones: I don't know whether a letter or how it was.
I am not very clear on what Mr. White is trying to introduce
at this time.
The Court: He asked the question what was the date of
the first offer received from Mr. l\f.ooers and that has not been
answered yet.
Mr. Jones: I don't know whether it was in writing or not.
The Court: That will be the next question, probably. Is
it supposed to be a written offed
Mr. White: Yes, sir, it was a written offer.
The .Court: Do you have iU
Mr. Wbite: It is filed as an exhibit.
The Court: Wouldn't it be helpful to have the other case
here?
Mr. Jones: I think it would be extremely helpful.
Mr. White: The letter dated May 10 was received before
the offer by l\Ir. Mooers which was filed as Exhibit No. 1.
Sp that is Exhibit No. 1 and the letter of May 10 is Exhibit

M-2.
The Court: Then you have to rely on the admissibility of
something that is not here.
page 19 ~ Mr. Jones: I would like to have those exhibits
brought here.
The Court: I can have them brought here.
Mr. White: I tllink I can straighten this out all right. Exhibit No. 1 is the offer of $13,500 a.nd. Exhibit No. 2 is this
letter from Mr. ·wnson to Mr. Jenkins about listing the property.
Mr. Jones: I think it would be verv difficult to cross .. ex,.
amine this witness without the exhibits~ I don't see how we
can do it.
The Court: Can any of you suggest any way to get these
papers brought beret
Mr. White: I understood thcv- could be used from the
record.
·
The Court: But they are not in the record.
Note: The papers in the case of :Mooers v. ·wilson were
sent for.
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Bv Mr. White:
., Q. Mr. Richeson, the offer of $13,.500 was dated May 18:r
1943., which you said was submitted to Mr. ·wilson and rejected. Following that offer did your firm receive this letter
from Mr .. Wilson!
Mr. Jones: The Court understa~ds we make the same objection in that it wa·s merg·ed in the subsequent contrac.U
page 20 ~ · A. Yes,. sir..
Q. Please read into· the record the letter elated
May 19, 1943, .Exhibit No .. 3.

Mr. Jones: I don't want to be persistent, but looking back
in this record again I certainly want to again insist on my
objection because on page 44 of the record is tlJis communication dated May 20th~
"M.r. W. R. Jenkins,
H. T. Richeson & Co.,
1007 E. Main St.,
Richmond, Va.
,·,My dear Mr. Jenkins:
''I have not referred. to any commission in previous letters,.
but upon consummation of this sale whereby the writer receives $15,000.00 in cash, you are to be paid a commission of
$1,000.00. After the necessity of adding the additional machinery, which, on a second-hand market would no doubt bevalued at approximately $500.00., the reduction .that you woulcl
take in your commission in a.ccordanre- with our conversation,
would exceed $500.00, and for this reason, I have set forth
the commission as $1,000.00, wllich is in accordance with om..
understanding ..
"Very truly yours:

/s/ NORvVOOD WILSON
NORWOOD vVILSON.""
page 21 ~

Now. Mr. Frank Richeson here testified on page
54 of that record: '' Q. He also discussed with you
that there was $500.00 too much commissions provided for in
the contract with l\fr. ~Iooers Y A. He told me that he and
Mr. ·Jenkim~ liad agreed on $1,000.00, whicl1 I told I1im was
acceptable.''
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The Court: He isn't asking but $1,000.
Mr. Jones: If the Court please, I don't think the Court
catches it. If this is a written contract between the parties,
as Mr. Frank Richeson, the plaintiff in this case, said it was,
then under what theory can any prior dealings between the
parties have any bearing?
The Court: Only to show, if it is proper to show, tl1e efforts made by the agent to brh1g tog~ther the prospective
purchaser and the seller.
Mr. Jones: vVhat difference can that make, if Your Honor
please¥
The Court: I don't know at this time what difference, if
any, it makes. I am hearing this without a jury and after
g·etting the evidence in-in other words, if I rule the evidence
out, he will want to put it in the record to show what the evidence would have been that he was offering. I don't see
where we gain anything by ruling it out at this
page 22 ~ time.
l\1r. Jones: The great point is this, in my opinion-that is why I wanted to read to the Court the authority
on that question because the record is so plain that there was
a definite written contract between the parties and, of course,
if there wasThe Court : If the Court so holds after hearing this case,
I will strike out this evidence.
.
Mr. Jones : All right, sir; we except.
Mr. ·white: If Your Honor please, you have already ruled
oi1 it, but may I say this 1 The letter of May 19th, 1943, is
a written authorization to the plaintiff hereinThe Court: That will come up in arg11ment. I am trying
to get on with the evidence in the case.
·
Note: ,vitness read the letter dated May 19, 1943, Exhibit
M-3, as follows:
EXHIBIT M-3.
May 19, 1943.
Mr. W. R. Jenkins
H. T. Richardson & Co.
1007 E. Main St.
Richmond, Va.
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My dear Mr. Jenkins :
With further reference to the offer vou have on
page 23 ~ Maycox Plantation, I am very reluctant to reduce
.
the price named you further, as the price given
represents a substantial loss approximating over $8,000.00
to the writer, and is practically the same as was refused about
a year ago from a paper mill.
In our discussions .nothing has been said at any time about
any personal property, and of course nothing;. was included
in the :figm:e given to you. Possibly it would not be difficult
for us to agree on a fair price for the items of machinery that
have always been used at this farm. However, I would not
be interested in disposing of any machinery that might be
on the farm at this time, which has been brought from my
dairy farm. The items thnt -are. normally used on this farm
includes the following:

20 1 sulky hay rake
40
20 1 #20 Oliver two horse turn plow
35
20 1 double spike tooth harrow
35
20 1 double farm wagon with box body and
hay rack
90
30 1 set double harness
50
10 1 single corn and peanut planter
15
75· 1 peanut thrasher
400
25 1 two horse John Deere riding cultivator 50
50 1 two horse McCormick Ideal mowing
macliine
75 1 Fordson tractor
100 1 11/2 ton Ford truck
05 1 two horse scoop shovel

500

100

450
750

20

20 1 lot of small farm tools including· such items as hay
forks, shovels, picks, saws, etc.

In regard to the livestock., we will be willing to leave a
20
50
40
part of the ducks, two brood sows, several 4 shoats,
page 24 ~
250
and one good pair of mules. The writer has no
interest in any household furniture or chickens, these belono-ing to the family who lives on the place. I can make arrang:ments to have the familv moved off at tue time anv sale is
consummated.
.,
·
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Regarding other items that would be removed to the dairy
farm, the following constitute the principal pieces of equipment:
1
1
1
1
1
1

double spring tooth harrow
Dou Action Tractor Disc
wheelbarrow grass seeder
double wagon
John Deere two horse mower
U. S. Corn husker and shredder

And of the livestock, one lot of ducks and chickens, eight
brood sows, one boar hog, twelve pigs, and approximately
fifty head but all cattle, approximately six head of horses
and mules, and all except one pair of mules. And household
goods belongfug to family on farm.
I am,
Very truly yours,
/s/ NORWOOD WILSON
. . NORWOOD "WILSON.

nw/n

P. S .., 1 Double action Tractor Disc at Dairy Farm
belonging to Maycox Farm will be returned
and included in first list above of machinery
normally used on Maycox Farm

20.50

880.00

By Mr. White:
.
Q. Upon receipt of this letter dated May 19, 1943, do you
know whether it was submitted to Mr. Mooers¥
page 25 } A. It was.
Q. Are you familiar with the facts as to what
took place between Mr .•Jenkins, Mr. Mooers and Mr. Wilson
in reference to ·wilson 's letter dated May 19, 1943 t
A. Only from what Mr. ,Jenkins and Mr. Mooers told me.
I wasn't present at the time of this conversation over the
phone.
·
Q. But you were informed of the facts f
A. I was informed of the facts later on.
Q. That is the qnei;;tion I asked you.
A. Yes, sir.
Q. Did Mr. Wilson immediately write your firm referring
0
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to his understanding and acceptance of the offer made to Mr.
Wilson by Mr. Mooers through Mr. Jenkins!
A. You have the letter there.
Q. Yes, here it is.
Mr. Jones : May the Court please, I don't want to seem
to be captious or insistent, but I think I have this right to
have counsel state in this record whether he is suing on the
quantum meruit or on an express contract.
Mr.. White : I am relying on the pleadings in this case~
He can put his. own interpretation on it.
Mr. Jones: I am going· to insist that the Court require.
couns.el to say, and I think I am entitled to know,
page 26 ~ whether he is suing upon an express contract or
whether he is not.
The Court : Won't the pleadings show that t
Mr. Jones: I think they do, according to my interpretation.
·
The Court : The Court does not want to take time to stop
now to read it ann ~ualyze it to that extent.
By Mr. White:
Q. What is the date of that letter °l
A. May 20, 1943.

Q. Will you please read that letter in the record.
Note: The witness 1'ead the letter dated May 20, 1943,,
Exhibit M-4~ as follows:

EXHIBIT M-4.
May 20, 1943.

Mr. W. R. Jenkins,
H. T. Richardson & Co ..~
1007 E. Main St.,
Richmond, Va.
My dear Mr. Jenkins:
Referring further to our teiepI10ne conveTsatfon of todav
with particular r~ference !o letteT of May 19th, I understand
that you are holdmg pending delivery of proper title· a check
for $1,000.00 which is to be forfeited to the writer should the
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balance of the purchase price on Maycox Plantapage 27 } tion, namely, $14,000.00 cash, that is $15,000.00
total, not be paid when proper title is presented to
your prospective purchaser. In addition to conveyance of the
real estate, the writer will give a bill of sale covering the
items ref erred to in letter of May 19th as items that are
normally used on the farm detailed in the second paragraph
of the letter referred to., and in addition will include in this
bill of sale the following:
1
1
1
1
1
1

double spring tooth harrow,
wheelbarrow grass seeder,
double wag;on, ·
J obn Deere two-horse mower,
U. S. corn husker and shredder,
grade Guernsey milk cow.

All other items of personal property to be removed by the
writer.
I am enclosing sketch of an old plat of Maycox which might
be of interest to l\fr. :Mooers. I underRtand that you will be
ready to close this sale, paying to the writer $15,000.00 ·in
cash any day 011 and after May 24th, but before May 31st,
1943.

. I am,
Very truly yours,

/s/ NORWOOD ·wILSON,
NORWOOD WILSON.

nw/h
encl.
By Mr. ·white:
Q. Did your firm receive at the same time and with the letter you just read another letter from Mr. "Wih~on
page 28 ~ dated 1\Iay 20, 1943?
. .
A. Yes, sir.
By the Court:
Q. The two came together?
A. Yes., sir.

Bf Mr.

White:
.
Q. Please read tl1at letter mto the record.

,,:
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Note: The witness read the letter dated May 20., 1943,
Exhibit M-5, as follows:·
EXHIBIT M-5.
May 20, 1943.

Mr. W.R. Jenkins,
H. T. Richai'dson & Co.,
1007 E. Main St.,
Richmond, Va.
My dear Mr. Jenkins :
I have not referred to any commission in previous letters,
but upon consummation of this sale whereby the writer r~ceives $15,000.00 in cash, you are to be paid a commission of
$1,000.00. After the necessity of adding- the additional machinery, which, on a second-hand market would no doubt be
valued at approximately $500.00, the reduction that you would
take in your commission in accordance with our conversation, would exceed $500.00, and for this reason, I have set
forth the commission as $1,000.00, which is in accordance with
our understanding.

page 29 ~

Very truly yours,
Is/ NORWOOD WILSON
, . NORWOOD WILSON.

nw/h
By Mr. White:
Q. Did your firm request l\f.r. Mooers to sign a writing purporting to contain the verbal offer made of Mr. Mooers to
Mr. ·wnson through Mr. ,Jenkins f
A. Yes, sir.

Mr. Jones: I object to that question in the wav it was
worded. He can nsk him what contract or offer Mr: Mooers
signed.
The Court: Objection sustained to the form of the question.
By Mr. White:
.
Q. Pursuant to the conversation between l\fr. Mooers and
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]\fr. Jenkins with Mr. ·wnson over the telephone do your
nrm's records show that l\fr. Mooers signed a paper1
.A. He signed a contract. ·

Mr. White: I have an attested copy of it.
Mr. Jones: If the Court please, here is the orig·inal. I
know it is all right because it bears his signature.
}Jir. White: I have no reason to believe they are not the
same.
page 30 ~ The Court: You can introduce that aud if there
is any question you can settle it by comparison.

By Mr. White:
Q. The evidence shows the original offer of $13,500 was
made on May 18, 1943. · The paper which you state was the
contract entered into by Mr. Mooers for tl1e purchase of this
property is dated May 18, 1943. Do you know whether that
is the correct date or what the date was this contract was
signedY
Mr. Jones: I object because I understand l\fr. Richeson
wasn't there, according to his- tP-stimony.
Mr. White: I think his records will show.
The Witness: N otl1ing but tl1e contract.
Mr. Jones: I understood you to say you weren't there.
The Witness : I wasn't there.

By Mr. White:
Q. That paper is your firm's paper, isn't it°?
A. Yes, sir.
The Court : I will let it go in.

EXHIBIT M-8.
H. T. RICHESON & COMPANY
Real Estate, Loans & Insurance.
A.11 conditions and agreements regarding ·settlement, renewal of notes, occupancy or any other promise or
page 31 ~ understanding mu8t, to be binding·, be embraced in
.
this
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CONTRACT OF SALE
This Agreement, made this 18th day of May, 1943, between.
. NORWOOD WILSON, party of the first part, and W. A. MOOERS, party ·of" the second part

Witnesseth:. That the said party of the first part has bar-·
·gained and sold, and doth hereby bargain and sell to the s3;id
party of the second part, the following Real Estate-to-wit:.
All that lot of land located in Prince George County, Virginia,. bounded on the north by the James River, on the west
by Powell's Creek., and known as Maycock 's Farm, containing
. 560 acres, more or less, together with improvements thereon,.
for the sum of $15,000.00) :B'TB,TEEN THOUSAND AND
NO /100 dollars, gross, payable as follows,, to-wit: . A.LL cash,
Terms of Sale to be complied with in thirty (30) days a deed
of general warranty with .the usual covenants of title· to be
executed and delivered by the Raid party of the first pa rt to
the said party of the second part. The said party of the second part covenants to accept and comply with the terms of
said Sale, as herein set forth, provided the title thereto be
free from all valid objections, and doth pay down the sum of
One Thousand and no/100 Dollars~ the receipt whereof i~
hereby acknowledged, to bind sa-id sale., which sum shall berefunded if the title is not free from all valid objections, as
afore said. Legal possession of said property to· bepage 32 ~ given from date of settlement. Actual possession
.
subject to lease of present tenant. The taxes, interest, insurance and rents on said property to be pro-rated
as o.f date of settlement.
The parties to this contract hereby acknowledge and ag-ree
that II. T. Richeson & Company are the agents who brought
about the sale of the property sold herein, and the party of
the first part agrees to pay to the said H. T. Richeson & Company for services rendered, the full commission fixed by the
Richmond Real Estate Exchange on the consideration -above
mentioned; and the said p~rties further agree that the said
H. T. Richeson & Company have, with the signing of this
agreement, earned tl1eir commissions.
The following items nsecl on the farm are included:.
1
1
1
1

Sulky hay 1·ake1
#20 Oliver two-horse furn plow,
Double spike tooth drag harrow,
Double farm wagon with box body & Hay rack,
f

"·r'
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1
1
1
1
1
1
1
1
1
1
1
1
1

1
1

Set double harness,
Single corn and peanut planter.:
Peanut thrasher,
Two-horse John Deere riding cultivator,
two-horse McCormick Ideal mowing machine,
Fordson Tractor,
11h ton Ford truck,
Two-hqrse scoop shovel,
Lot of small farm tools, including such·items as hay forks,
shovels, picks, saws, etc.
Double· spring tooth· hairow,
Wheelbarrow grass seeder,
Double wagon.,
John Deere two-horse mower,
U. S. Corn husker and shredder,
Double action tractor disk,

Also includedPart of the ducks; several shoats,
Two brood sows; 1 pair mules.
·wITNESS the following- signatures and seals:

/s/ Vv. A. MOOERS, (Seal)
page 33

~

By Mr. White:
Q. After Mr. Mooers made his offer of :M:ay 20,
1943, do you know what steps, if any, Mr. Mooers took with a
view to preparing to make settlement for the property?
A. I know that he employed Mr. Ellis Baker, a title examiner in Richmond, to examine the title to the property and
after makingQ. Did Mr. Baker come by your firm's office to secure information on whicl1 to start his examination Y
By l\'Ir. Jones:
Q. Did he get it from·you f.
A. ~o, sir.
By l\f r. White:
Q. Dd you know he got it from your :firm,
A. Yes.
Mr. Jones: That is hearsay. I object.
A. ( continued) I saw him in the office.
what he was in there about.

I didn't know
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Mr. ·white: For the sake of tbe record let him answer the
question and then Your Honor can rule on it.
The Court: I will have to sustain the objection to the question because it would be hearsav.
Mr. ·white: I want the record to show what his answer
would have been.
page 34 r The Court: Answer the question.
A. I didn't talk to Mr. Baker in regard to the examination
of the title.
Q. Were you informed as a member of the firm from your
employees handling this matter whether :Mr. Baker called at
your firm's office to secure the_information as to the examination of the title?
. Mr. Jones: I object on the ground it is hearsay and further that it doesn't show when.
The Court: Objection sustained.

A. I had· been told Mr. Baker had been there for this information.
Q. By whom were you told?
A. I was told by M:r. tT enkins.
Q. While he wa·s a salesman for your firm f
A. Yes, sir.
Q. Do you know as a matter of fact whether Mr. Baker
examined the title to the said property for Mr. :Mooers,
A. I °l{now that., yes, sir.
The Court: I thought you all had stipulated Mr. Baker's
testimony would be considered in evidence, and his testimony
shows that.
Mr. ·white: Yes, sir.
Q. Did Mr. Mooers on or before May 27, 1943, call at your
office to make settlement 7
A. Yes, sir.
page 35 r Q. Did you notify your principal, M:r. Wilson,
of that facU
A. I did not. I think someone else did.

Mr. Jones: I obje~t to that.

By Mr. White:
.
Q. Look at the letter dated May 27, 1943, which is Exhibit
~-M and state if that is the letter and what member of your
firm wrote it Y

Frank S. Richeson, et als., v. Norwood Wilson

59

Frank S. Richeson,.

A. I couldn't say. This may have been written bv Mr.
Jenkins or Mr. Robert Bayliss. It sounds somethin~
like
0
. Mr. Bayliss' verbiage.
M.r. Jones: If Your Honor please, I move to striJrn out all
of his answer except that part ''I don't know'', being the only
part that is relevant.
The Court: Objection sustained.
By Mr. White: .
.
Q. Was that letter sent out by your firm f
A. It was written in our office.
Q. I notice the initials on that letter '' REC.::M ''. Who is ·
that?
A. I don't know those initials. The "M" is a stenographer
there in the office. It might be some typographical error
there, but I don't recall the initials.
Q. Please read that letter into the record.
page 36 ~

Note: The witness read the letter dated May
27, 1943, Exhibit M-9, as follows:

Exhibit M-9
May 27th, 1943.
Mr. Norwood Wilson,
City Point Inn,
Hopewell, Virginia.
Dear Sir:
Mr. W. A. Mooers called at our office today to make settle·
ment for the property which he purchased from you known
as "Maycock's Plantation in Prince Georg·e County, as per
agTeement.
·
Please let us have the deed properly executed, conveying
the property to :
"Willard A. Mooers and Ruth McDowell Mooers'', (husband and wife) as tenants by the entireties with the right of
survivorship as at common law. .
As soon as this deed is received, we will immediately have
Mr. Mooers to give us his check and make remittance to you.
Of course, it will be necessary that the outstanding- liens be
released in order that Mr. Mooers may be furnished with a
title to the property free of any liens, and, also a release of
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the lease to the Maycock Hun.ting Club, which is recorded in
Deed Book 114, page 218 in the. clerkis office of PrinceGeorge County Circuit Court. According· to thepage 37 t memorandum we have from the title examiner,.
_ this leas·e should have expired some time this. year,
.
unless some arrangements have been made with you for renewal. You can let us know about this.
Very truly yours,.
H. T. RICHESON & COMP ANY
By:

REC.M

By Mr. White:Q: Do you know as a matter of fact when Mr. Mooers
called at your office to make settlement that you1· firm notified Mr. "\Vilson of that factt
A. Yes, sir..

Mr. Jones: I object to that as being leading· and for the
further reason that the letter that was. called to his attention
Mr .. Richeson stated very frankly he didn't know whether
it was ever mailed or not.
The Court : The letter further states that Mr. Mooers bad
be~n there..
By Mr. White:
Q. You do know that as a matter of fact, do youf
.Pi.. "Y"es, sir.
·
Q. Was that letter sent by registered mail t

Mr. Jones : May it please the Court, I object
because the witness has stated very frankly he
didn't know whether it was sent or not.
Mr. White: I am going to show the. return receipt was returned to his firm.
The Court: Your question to him was does he know
·
whether it was sent by registered mail..
l{r. White: Yes, sir, I asked him that question if he lmows ..
page 38

~

Q. Do you know whether that letter was sent by registered
mail?
A. No, sir.
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1\fr. White: To establish that fact I want to introduce Exhibit 10-M and Exhibit 11-M which ai·e the return card and
reg·istry receipt for the letter.
Mr. Jones: Now if the Court please, I object to that just
as much as if they were here on the ground this witness has
failed to identify it and said he didn't know.
The Court: Objection sustained for the time being.
Mr. White: ,ve except, of course, to all the Court's adverse rulings. When the pa.pers get here I will offer them.

Q. Did your firm require Mr. Mooers to make a deposit
with yot:r firm as evidence of good faith t
page 39 }- A. Mr. Mooers made a deposit of $1,000 and
later on when we were ready to settle he brought
in $4,000 additional. The Home Beneficial Insurance Company of Richmond was loaning him $10,000 on the property,
which Mr. Baker really represented the Home Beneficial in
the examination of the title.
Q. Did he make the deposit of $13,500 at the time he made
his original offer of $13,500 Y
A. How is thaU
Q. Whei1 did he first make the deposit of $1,000Y
. A. He did it with the $13,500 offer.
Q. And after he had had his title examined and offered to
settle he brought your firm a check for $4,000 T
A. $4,000, the remainder to be paid by the Home Beneficial
from the loan they had agreed to make him.
Q. "\Vas that check for $1,000 cashed by your firm 1
A. Yes, sir.
(J. I reckon you have returned him the proceeds since then 7
A. Yes, sir.
Q. I ask you if you were·familiar with the facts as to what
took place between Mr. Jenkins, Mr. Mooers and Mr. Wilson
in response to Wilson's letter dated May 19, 1943? When
was this matter first broug·ht to your attention and by whom 7
page 40

~

Mr. Jones: I think this witness testified he
wasn't familiar with it except by information or

hearsay.
Mr. White: I want to make that perfectly clear how he
got his information.
The Court: He has said he knew nothing about that except what he was told by Mr. Jenkins and Mr. Mooers.
Mr. "\Vhite: Just let him answer the question and I except
to your ruling.
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Mr. Jones: I object to it.
The Court: Objection sustained.
Mr. White: I except. Now let him answer it for the record.
A. The matter was brought fully to my attention on June
3rd.
Q. By whom?
A. By Mr. Jenkins.
Q. Was Mr. Jenkins then in your firm's employ?
A. Yes, sir.
Q. Was he your salesman?
A .. Yes, sir.
Q. Did you inquire into all of the facts 1
A. Yes, sir, I did.

Mr. Jones: I object.
The Court: Objection sustained.
page 41

~

By Mr. White: .
Q. Now on or about June 2, 1943, did Mr. Jenkins discuss the matter with you on either one of those dates?
· Mr. Jones: I object to it as being really immaterial whether
he and his agent sat in the office and discussed the matter.
The Court: Objection sustained.
Mr. White: Exception.
Q. What did you do!

Mr. Jones: I object to what he did on June 2nd for the reason by the terms of the contract all rig·hts expired under it
on May 31st.
The Court: ·what is the purpose of this, going into what
happened in June?
Mr. White: The witness went down to see Mr. ·wnson in
person and I want the court to know what trarispired.
Mr. Jones: vYe say to the Court very frankly we were
very glad to have Mr. Richeson come down there and enjoyed
his visit very much, but at that time all rig·hts under tlie existing contract bud expired, if there ever had been .any rights
under it, because Mr. \\Tilson had expressly indicated that
unless settlement was made on or before the :nst of May all
· rights were terminated.
page 42 ~ Tl1e Court: Suppose it would show that it had
·
not been so regarded by _Mr. Wilson at that time
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~nd that they were still in the process of negotiating for a
settlement under this contract. I couldn't dete.rmine that
until we have all the evidence in.
Mr. Jones: Judge, I take.tbis position, that there the contract which was relied on in the Mooers v. Wilson case as the
eontract or as a ·portion of the contract shows on its face
that the rights of the parties had ·terminated. Even if Mr.
·wilson went on and dealt with him, I don.'t see how they
liad any rights against him. He may have made another contract with .him on that day..
The Court: If I recall that case, Mr. Richeson was there
in an endeavor to smooth out or straighten out some points
about which they were not fully in agreement.
Mr. White: We will show you he went down there to :find
orit why Wilson didn't send his firm the deed to the property,
having been notified that Mr. Mooers was ready to settle,
.and then Wilson did raise some question which I want the
witness to tell you instead of telling it in my statement.
Mr. Jones : Under the letter of May 20, 1943, appearing· on
page 43 of the recordpag·e 43 ~ The Court: When was the deadline¥
Mr. Jones: May 31, 1943. We would like the
Court to read that.
Mr. White: Mr. Mooers offered to settle before then and
1vir. Richeson wanted to know why he couldn't settle.
The Court: As I r.ecall, they sent this contract to Mr. Wilson-this isn't in this case, but Mr. Wilson hadn't signed it
and he tes.tified before one reason he didn't sign it was be-0ausue it had in there a 10 per. cent commission where he
had only agreed on $1,000 and it had in it property he did
not own and he had not agreed to sell, and there were certain
things about it that were not acceptable and therefore he did
not accept it. That is my recollection about the testimony
in the original case and Mr. Richeson wanted .to find out if
he couldn't iron those things out and another claim came up
a bout something else and they said they would take care of
that or try to get it settled. So I don't know just what bearing it has on it at this ime.
Mr. Whie: We have just shown that the firm wrote Mr.
·wnson on May 27th: "Mr. W. A. Mooers called at our office today to make settlement for the property
page 44 ~ which he purchased from you known as "Maycock's
Plantation in Prince George County, as per agreement. Please let us liave the deed properly executed, conveying th:e property to-
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The Court : I read that just now.
Mr. White: Now Wilson didn't send in his deed or communicate with the agent in any respect, .so Mr. Richeson went
down fo find out what was the matter, if anything, and I want
to show what ·wnson said to Mr.. Richeson.
The Court : I think that conhact says settlement shall be
made by May 31st.
Mr. Jones: We take this view of the matter,. that under aU
the written evidence in the case Mr. Richeson's firm was con. ferred the authority to close this ·transaction between May
24th and May 31st. There was prepared in his office what
he said was a contract to close the matter, the proposed contract sig11ed by Mr. Mooers. Now he had written authority
that matter must be closed on or before May 31, 1943. In
the counter offer which Mr. Mooers made he was given until
the 30th day of June to close.
The Court : I recall that.
Mr. Jones: This contract obligated Mr. Wilson not to
pay $1,000 commission, but obligated him to pay
page 45 ~ $1,500 commissions. Now that was the contract
about which this letter was sent to him. Mr. Wilson didn't do anything about it. Sometime in June-I think
it was June 3rd-Mr. Richeson went down there with Mr.
Mooers. They discussed the matter. Mr. Wilson then was
under no oblig·ation. His offer had theretofore been rejected
in two ways·
The Court: In your view of it he was under no obligation?
:M:r. Jones: I mean under his view of it he was under no
oblig-ation. So we say that whatever may have happened
down there so far as Mr. ·Richeson's right to recover ~ommis. sions could throw no light on this controversy and we object.
The Court : I can't say that it· hasn't. I will reserve the
right to rule. on it.
Mr. ·white: In order that I mig·ht not be misunderstood
later on, I want to say we are not suing on the contract M-8.
We are suing on the contract made between Mooers and "\iVilson on May 20th, which was a verbal contract which Wilson
later confirmed. That is the contract we are suing on.
Mr. Jones: Thank you for the informatio~. It is understood our exception goes to each and every quespage 46 r tion 011 this line of examination and exception.

By Mr. White:
.
Q. You stated Mr. Jenkins came into your office on or

Frank S. Richeson, et als., v. Norwood Wilson

65

Fra;n,k 8. Richeson.

about the 2nd or 3rd of June, 1943, and told you about this
transaction and after he told you about the transaction what
did you do, if anything·, about this transaction 7
. A. ~ told Mr. Jenkins that I thought it bestMr. Jones: I object ~o that.

1 •

By Mr. White:
Q. Just what did you do 1
A. I had Mr. Mooers call up and tell him there was a shortage of gas, that I wanted to come over and talk to Mr. Wilson regarding the sale and if he _would meet me over· there
I would like to come over that day. He said he would be glad
to talk to me and I sug·g·ested Mr. Jenkins go with us. When
we got over to Hopewell I told them to remain outside and I
went in the hotel and asked for Mr. Wilson, met him and told
him that I had come down-that this sale had been made and
we haci req~ested him to send his deed over and we had not
heard from him ·and what was the trouble. He said there
were several things there that had to be ironed out before he
could go through with the sale. I said, "What are they?"
He said, "In this contrnct you have here it says a pair of
good mules''. He said, '' I hav:en 't any idea of giving Mr.
Mooers the best mules we have on the place". I
page 47 ~ said, ''"That else is the trouble!" He sa~d, "I have
a loan with Chapin & Clarke which is not due until
August and in this deed of trust t}ley have the exclusive
agency for the sale .of the property and they· are holding me
for the commissions-for any sale during the life of this
trust''. I said, "We will get that straig·htened out". I said,
'' l\Iayhe I can get this straightened out with Chapin & Clarl~e.
Let me call l\!Ir. Mooers in here, he is outside, and see if we
can't get these two thing·s straightened out".
Mr. Mooers came in and Mr. Wilson repeated to him he
didn't have any idea of giving him a good pair of mules and
Mr. Mooers said, "'¥ell, just give me a pair, but don't give
me a pair of sick ones". I said, "If it is ag-reeable to you
gentlemen, I will strike out this word 'good' and leave it as
a pair of mules". That was confirmed to by both of them.
I said, '' Mr. Wilson, what about this; would you be willing
to pay Chapin & Clarke a little something if they released
you from this contract 1'' He said, ''No, I won't pay them a
cent". I took Mr. Mooers out in the hall and said, "This
thing h~s gotten to the point·
•
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By the Court:
Q. ·T.his is between you and Mr. Mooers?
A. Yes, sir.

Mr. ·white: Don't tell what happened outside.
A. (Continued) Anyhow, I came back in and said, "Mr.
Wilson, if we can get you released from Chapin &
page 48 ~ Clarke from your liability under this sale to
Mooers, that you wouldn't be obligated to them
for commissions, would everything else be satisfactory¥'' Ile
said, "All but one thing. I had an understanding with Jenkins that due to my putting in this machinery and all that he
would agree to take $1,000 commission". I said, "WQll, that
is perfectly satisfactory to our firm and I will confirm that
to you by letter'', and I said, "Anything else¥ Mr. Mooers
has .gone and torn dmvn his boathouse over on the river and
it is just up in the air. The man has to know something. Is
there anything else?" He said, "No, that is all". I said,
,.,All right". I came back- to Richmond and called Clarke

upMr. Jones:

·we object.

By Mr. White:
Q. You got in communication with Mr. Clarke of Chapin
& Clarke?
A. Yes, sir.
Q. Did you 1;eport to Mr. Wilson the result of your talk
with Mr. Clarke about the commission matter?
A. Yes, that I had made satisfactory arrang·ements to release him of any oblig·a tion.
Q. Did you send Mr. ,vilson a telegram to that effect?
A. I had Mr. Jenkins to do it. I was leaving town and I
asked him to wire him.

pag·e 49

~

Mr. ·white: I haven't got that teleg·ram. If it
is file<l as an exhibit, I will introduce it when they
bring the exhibits over.

Q. After you sent the telegram the following day on June
5th did you write Mr. Wilson¥ .
A. I did .
. Q. I hand you a letter dated June 5, 1943, Exhibit M-14.
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State if that is the letter you sent to Mr. Wilson following
the telegram f .
·
A. Yes, sir.
Q. Will you please read that letter in the record.
Note: The witness read the letter dated June 5, 1943, as
follows:
·
Exhibit M-14
June 5th, 1943.
Mr. Norwood Wilson,
City Point Inn,
Hopewell, Virginia.
Dear Mr. Wilson:
Our Mr. Jenkins received a note from you· this morning
in reply to my telegram to you of June 4th. As stated by
you, the obstacle in your way of closing this deal was the
fact that Chapin & Clarke had an exclusive sales agreement
. for this property in the Deed of Trust securing a mortgage
thereon, held by a- client of Chapin & Clarke. Mr. Mooers
has agreed on an amount which he will pay Chapin
}lage 50 ~ & ·Clarke to release any rights they may have to
. commissions on the sale of this property. This,
.,,e have in writing from him.
At the time I was talking to you in Hopewell relative to
tbe commissions to be charged on this sale, I had not seen the
letter which you had written to our Mr. Jenkins, in which
the sum of $1,000.00 was agreed upon, and I advised you
while talking regarding same, that this was agreeable to our
firm.
This matter has reached such an acute stage, due to it being· farm property, that something will have to be done at
once. As you are aware, Mr. Mooers has had the title examined and is ready to perform his part of the contract immediately upon the presentation of the deed to him. Will
you kindly advise me if it will be possible for you to come
to Richmond on Tuesday, June 8th, in order that we may
close this matter.
Thanking you for H prompt reply, I am,
Very truly yours

Supreme Court of .Appeals of Virginia

68

Frank· 8 .. Richeson.
By Mr. White:
Q. I believe you stated that you agTeed with Mr. Wilson
that the commission of $1,000, the amount he had taken up
with Jenkins previously, was satisfactory to your firm f
· A. Yes, sir.
Q. Did Mr .. Wilson at any time before or after
page 51 ~ the mailing of the letter dated June 5, 1943, offer
to settle or tender a deed to Mr. Mooers?
A. No, sir.
Mr. Jones: We object because he was under no obligation to do so.
The Court: Objection sustained. You asked him did he
at any timeMr. White: Before or after.
Mr. Jones: We still object to it.
The Court: In other words, before the expiration of the
contract.
·
Mr. Jones: Wha.t bearing. can that have,· if ·it was clone
before or after June 5th Y
The Court: It depends how long before the 5th. It. might
have been before the 31st of May.
Mr. White: I am talking about after the 31st. It is perfectly apparent that Wilson had a right to ;waive it and it is
evident that he did.
Q. After June 5, 1943, did you asce1·tain or were you advised whether Wilson had conveyed this same property to
some other person Y

Mr. Jones: We objectThe Court: Objection sustained.
Mr. White: Exception. ·Just let him at:1swer.
A. Yes, sir.
Q. Did your firm ceas·e its efforts to make any
further disposition of the property for Mr. Wilson after you learned Mr. Wilson had sold it to somebody
elset
·
·
page 52

~

Mr. Jones: We object.
The Court: Objection sustained.
Mr. White: Exception.
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A. Yes, sir.

Q. Has Mr. Wilson ever paid to your firm the amount of
commission agreed upon?
A. No, sir.
Mr. Jones: We object to that. We don't object to asking
whether he paid any commission, but we say none has ever
been agreed upon.
·The Court: That is understood, but I will let the question
stand.
Bv Mr. White:

·q. Do you know as a matter of fact when Mr. Mooers called
at your office to make settlement and that you or your firm
wrote Mr. Wilson on May 27, 1943, that Mr. Mooers had
called at your office to make settlement for the purchase of
tho property was he, l\fr. Mooers, ready, able and willing to
set~le from that date to the date you were informed Mr. Wilson had sold the property in question to someone else?
.Mr. Jones: May it please the Court, we object to that for
two reasons. First, this is not a suit based upon .
page 53 ~ bringing a purchaser who is ready, able and willing
to purchase; it is based upon an express contract
and the question the ref ore is inadmissible. The second reason we object to it is that it is asking this witness to say
something· about another human being that he is naturally incapable of saying.
The Court: I think that is already in evidence. He testified he paid him $1,000 and paid him another $4,000 and
the Home Beneficial Insurance Company had agreed to a loan
of $10,000 which they were going to make.
·
11:r. White: He would know whether his client was ready
aud able and willing·.
The Court: I think that is ah-eady in.
Mr. White : Just let him. answer it.
).fr. Joiies: We object for the two reasons.
The Court: Go ahead and answe·r it.
A. Yes, sir.

,

I

By :Mr. ·white:

Q. Was the listing of the property for sale by ·wilson with
your firm for any definite time to run Y
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The Court: Isn't that a matter to be ascertained from the
contract itself Y
Mr. White: I was talking about the listing.
The Court: I beg your pardon.
page 54

~

A. I am not in position to say, sir.
Q. How long had that property been with your
firm for sale?

A. I understand for three years.
Q. Was that listing ever revoked Y In other words, was
your agencyThe Court: Is that controverted T
Mr. Jones: We object to that.
The Court: I think you are getting into matters that are
immaterial.
Mr. White: May it please the Court, where an owner or
anyone· lists property with an ag·ent to :find a purchaser he
has g·ot a right to continue to find that purchaser until 'his
agency is revoked and I want this.
.
. The Court: You are relying here on the contract of May
20th.
Mr. White: I haven't said I was relying on the contract.
I said it was a general listing, but the contract actually entered into betweenThe Court: Go ahead and answer the question; it will save
time.
:Mr. ·white: -between the purcha$er and the owner was
the verbal contract entered into on the telephone on May
20th and confirmed bv Wilson in his letter to Richepage 55 ~ son & Company.
•
·
The qourt: Go ahead and answer the question.
A. Not to my knowledge.

Mr. 'White: "'\:\'"ith the understanding that I can go over
any additional exhibits that may be brought in and I can put
Mr. Richeson back on the stand to prove tl1ose exhibitsThe Court: In other words, you are tprough with l1im for
the time being.
Mr. Jones: I understand the exl1ibits are l1ere now and I
would like you to go over them now because the chances are
if you went back an<l put him on the stand I would forget
what you had a~kcd ahout them.
The Court: W c will take a short recess while l\Ir. ,V11ite
looks over them.
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(A short recess was taken.)

Mr. White: If Your Honor please, so there will be no· misunderstanding on my part and it will be understood or, at
. least, I understand I have already introduced Exhibit M-1,
the $13.,500 offer; I have introduced Exhibit M-2, which is the
letter of May 10, 1943, from ,vnson to 1V. R. Jenkins; Exhibit 3-M is the letter dated May 19, 1943, from Wilson ·to
the firm; Exhibit 4-M is the letter of May 20, 1943, from Wilson to Jenkins; Exhibit 5-M is the letter from wn.
page 56 ~ son to Richeson and Jenkins, 5-M and 4-M both received in t.be same envelope and both dated the
20th; Exhibit J\1-8 is the paper- Mr. Wilson signed on the
blarik form of H. T. Richeson & Co. bearing date of May 18th,
but actually written on the 20th.
The Court: I remember the testimonv shows it was written some other time after getting Mr. Wilson's letter of the
20th.
Mr. Jones: That is not the testimony in this ca~e.
The Court: No, but it was testified to.
Mr. White: Exhibit M-9 is dated May 27, 1943, to Norwood
1Vilson from H. T. Richeson & Co.
The Court: Is that the one with some initials ·on it?
Mr. Jones: That is the one we objected to because it
couldn't be identified.
. Mr. White: It is signed H. T. Richeson & Co.
The Court: ·with the initials REC.
Mr. Jones: And Mr. Richeson said he did not know who
that was.
Mr. White: Exhibit 10-M is the receipt issued by the post
office authorities for registration of letter dated May 27, 1943.
Mr. ,Jones: That is one we objected to and the
page 57 } Court sustained the objection.
Mr. White: Exhibit No. 11-M is the return card
for the letter.
The Court: They were not here at the time .

. Bv Mr. White:
·Q. Do you know what that paper is marked Exhibit 10-Mf
A. That is a return receipt for registering- the letter.
Bv the Court:
·Q. Do you know wliat letter?
A. No, sir.
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By Mr. Wnite:
Q.. Did you send any other letter by registered mail t
Mr .. Jones~ We object.
The Court: He savs he doesn't know this one was sent
by registered mail. ·

A .. rhe receipt for the mailing of the registry letter and
the card:·for its receipt shows that it was for 17012 and the
return- card is the same as the receipt for the mailing of th~
same.
By the Court:Q.. In other words, one shcmrs that registered letter so-andso was mailed and the other Rl1ows the same was received 7
A .. Yes., sir..

The Witness: Your Honor, may I call your attention to this t The.re is an error in the. record
there. I thought l\:Ir .. Robert Bayliss wrote it.
That is RGB instead of REC.

page 58

~

By Mr. White:
Q. Since examining the original exhibit M-9 dated Mav 27.,
19-43~ can yon testify who sent that letterf
.,
Mr. Jones: I object ..
By the Court =
Q. Can you testify who tlie initials ROB represent'!
A. Mr. Robert C. Bayliss, my partner. I knew the wording
of the letter wasn 1t Mr .. Jenkins 1•
·
By Mr. White~
Q. Who signed the return receipt Exliibit No. 11, if you
can read that Y
A. I don't think anyone here .could read tl1a t.
M:r. Jones: I agree witli yon.

A. (Continued} Probably some of tlicse hankers around
here could recognize it, but I couldn't.
Q. Exhibit No. 12 is a c11eck for $1,000 payable to H. T.
Richeson & Co. f
A. Yes, sir.,
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The Court: ·wait a minute. Let's dispose of 10 and 11.
Are you offering those?
Mr. White: Yes.
· Mr. Jones: "\Ve object.
page 59 ~ The Court: Objection sustained.
Mr. ·white: It was agreed we could'introcluceThe Court: No, yon couldn't introduce that. Mr. R.icheson said that he doesn't know w]1ether that particular letter
or any letter was registered. This is something to show a
registered letter was mailed and received by somebody.
Mr. vVhite: I don't think it is material, but I will except.
Note: Exhibit ~I-12· is in the following words·and figures:
EXHIBIT M-12.
No. 33257
:Mooers :Mot.or Car Co.
1114 N. Boulevard
Richmond, Va. May 18, 1943
Pav to the order of H. T. Richeson & Co ............ $1,000.00
Mooers Motor Car Co. $001000 & 00 Cts.
Dollars
MOOERS MOTOR CAR CO.
W. ·A. MOOERS, Partner
The Central National Bank
Richmond, Va.
Deposit on ''Maycock'' Farm
Bv Mr. vVhite:
·Q. Now I hand you Exhibit M-1.3 and ask you what thnt is?
A. It is a telegram to Mr. Norwood Wilson, City
page 60 ~ Point Inn, Hopew·ell, Virginia, under date o_f June
4, 1943.

Q. Read it in the record.
EXHIBrr M-13.
Richmond, Virginia
J unc 4th, 1943
Mr. Norwood Wilson,
City Point Inn,
Hopewell, Virginia.
)fortgage release satisfactory with Clarke
Come my office tomorrow ten oclock ·
FRANK S. RICHESON
1007 East Main Street

--
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Mr. Jones: The Court understands we object to that be. cause it occurred after that.
Mr. White: You heard what I said about that before,
didn't you Y
.
·
Mr. Jones: I know, but that is immaterial.
,
The Com:t: Mr. Richeson said he didn't personally send
it; he left word with somebody else to do it.
The ·witness: I think I stated I told Mr. Jenkins to send
this telegram for me.
By Mr. White:
Q. Is this a copy of the papers of your firm?
A. Yes, sir.
Mr. Jones: I objeet to that, if the Court please.
page 61 .~ The Court: Objection sustained.
Mr. vVbi te : Exception.
Q. Is this Exhibit M-13 a part of your firm's papers in this
file Y
Mr. Jones: I object.
The Court: Objection sustained.
Mr. ·white: Exception.

Q. Exhibit M-14 dated June 5, 1943, state what that is?
Tl1e Court: That has been offered and I believe it was
ruled on one way or the other, but read it.
Mr. White: I will let him read it in the record and I will
except if it was ruled out.
Note: Witness read the letter dated June 5, 1943, Exhibit
J\i-14, as follows:
EXHIBIT M-14.
June 5th, 1943.
Mr. Norwood Wilson,
City Point Inn,
Hopewell, Virginia.
Dear Mr. Wilson:
Our Mr. J enkius received a note from you this mo ming
in reply to my telegram to you of June 4th. As stated by you,.
the obstacle in your way of dosing this deal was the fact that
Chapin & Clarke had an exclusive sales agreement
page 62 ~ for thiR property in the Deed of Trust securing- a
mortgage thereon, held by ·a client of Chapin &
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Clarke. M:r. Mooers has agreed on an amount which he will
:pay Chapin & Clarke to release any rights they may have to
commissions on the sale of this property. This, we have in
writing from him..
At the time I was talking to you in Hopew€11 relative to the
commissions to be charged on this sale, I had not see the letter which you has written to our !fr. Jenkins, in which the
-sum of $1,000.·00 was agreed upon., and, I adviS€d you while
talking regarding same, that this was agreeable to -our firm.
This matter l1as reached such an .acute stage, due to it being farm property, that something will have to be done at
once. As you are aware, Mr. l\fooers has had the title examined and is ready to perform his part of the contract immediately upon the ·presentation of the deed to him. Will
you kindly advise me if it will be possible for you to come to
Richmond on Tuesday, June 8th in order that we may close
this matter.
Thanking you f~r a prompt reply, I ·am,
Very truly yours,
Bv Mr. White:
·-Q. Did you or your _firm recelve a letter dated ,June 4, 1943,
'Signed by Norwood "Wilson and, if so, what is tliat letter and
what does it ref er to?
page 63 } A. It was a letter addressed to Mr. W. R. Jenkins, H. T. Richeson & C-0 .., 1007 East Main Street,
Richmond, Virginia.
Q. Read ft in the record.

EXHIBIT M~15.
NORWOOD WILSON
Hopewell, Virginia.,
.rune -4, 1943

Mr. vY. R. J m1kins,
H. T. Richeson & Co.
1007 E. Main St.
Richmond, Va.
Mv dear Mr. Jenkins!
·It will not be possible for me to be in Richmond until next
week..
Very truly yours,
/s/ NORWOOD WILSON
NORWOOD VlILSON

nw/h
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By Mr. ·white~
·
.
Q.. In your letter of June 5th you said that "Our :Mr .. Jenkins received a note from you this morning in reply to my
telegram of June 4th.'' If you know, is that the letter referred to in your letter of the 5th t
M1·. Jones: We object to that for two reasons; that is, the·
letter which you read from is not in evidence ancl
page 64 ~ that is the letter that Mr. Richeson said he didn't
know whether it was ever mailed or not..
The Witness: No, not this letter. This is a lette-r i wrote•
myself.
Mr. Jones: That is all right then, I will withdraw theobjection ..
( Question read as follows :}
Q. In your letter of June 5th yon said that "Our Mr. Jenkins received a note from you this morning in reply to my
telegram of June 4th." If you know, is that the letter referred to in your letter of the 5th!
A .. Yes, sir.
Q. I asked you if your firm's ag·ency had ever been revoked
by Mr. ·wnson and I understood you to say no. Is that cor-·
rect?

The Court: He said not as far as he knew.

By Mr. White:
Q. -when you met J\fr. "\Yilson in Hopewell and bad the con. versation with Ilim a bout the commission m1d the pair of
mules; and the Chapin & Clarke matter what was- said by Mr.
Wilson., if anything, in reference to your disposing- of tllC'
Chapin & Clarke matter and about the commission 1
A. I think I have already stated that if we could p;et Chapin
& Clarke out of the wav and the commission wns
page 65 f agreeable and changed the contract to show a pair
of mules ratl1er tlrnn good mules that nothing else
stood in the wav and Mr. Wilson in no wav indicated to me
that the deal
off or any time had elapsed"' for the closing· of
this matter; he made no reference to it whatsoever.
Q. State whether or not he made the direct sfatement to
you if those matters were disposed of whether the deal would
be proceeded with I

,vns
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l\Ir. Jones: I object because it is directly leading.
The Court: Objection sustained.
l\fr. White: Exception.

Q. Was it understood at that conference if those matters
were disposed of Wilson would carry out the deal¥
)Ir. Jones: l\Iay it please the Court, we object on the
ground that is a leading question.
The Court: Objection sustained. The witness said Mr.
Wilson did not intimate that he would not go on through ,with
it 01· consider it finallv terminated .
.Mr. ·white: Exception.
Q. Did he make any statement in reference to iU
A. He stated that if these three matters were cleared up
the deal was absolutely closed, if I understand the English
language.

page 66 ~-

CROSS EXAMINATION.

By M:r. Jones :
Q. Mr. Richeson, you received a letter dated-your firm
received a letter from Mr. Wilson dated May 20, 1943, and
which has been introduced in evidence in this case and which
I show you a copy of and ask you if that represents the agreement between your firm and Mr. Wilson for· the payment of
commissions on the sale of this farm?
A. It was understood we made no claim-I mean had not
notified Mr. "'\Vilson that we would not accept the $1,000.
Q. Mr. ·wilson stated in the last sentence or last clause of
the foregoing letter: '' I have set forth the commission as
$1,000, which is in accordance with our understanding.'' Is
tlrnt correct¥
·
A. Evidently ·with Mr. Jenkins, yes.
Q. Mr. Jenkins had authority to make that agreement, did
he not?
A. Yes, I guess he would.
Q. That is the only agreement that you have with Mr. ·wilson in this case for the payment of commissions, isn't it 1
A. I don't know of any other.
Q. That is the agreement tl1at you are relyiiig on in this
case to recover upon, aren't you!
A. The one. that I confirmed to Mr. "\Vilson. He said when
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I was in Hopewell that he had not received a letter
or any authority from us agreeing to this $1,000
and I said it was agreeable to us and I would confirm same by letter to him.
Q. So your agreement-the ag-reement between your firm
and Mr. Wilson was in accordance with this letter of May 20.,
1943, set forth on page 44 of the former record which I have
just shown you?
.
A. As far as commissions are concerned, yes.
Q. And your right to recover in this case depends upon
that contract, does it not?
page 67

-

~

Mr. ,vhite: We objec.t.
A. I am not discussing that point with you, l\fr. Jones.
Q. Isn't that your sole agreement with Mr. Wilson for the
payment of commissions?
A~ That we would receive $1,000, yes.
.
Q: Under the terms and conditions set forth in this letter?
A. That was the only thing in that letter, wasn't it; just
made reference to the commissions!
Q. No, sir, it wasn't.
A. Suppose Y,OU read the letter.
.
Q. ''I have not referred to any commission in previous letters, but upon consummation of this sale whereby the writer
receives $15,000 in cash, you are to be paid a commission of
$1,000." That was your agreement, wasn't it¥
A. Yes., sir. We made no condition otherwise.
page 68 ~ Q. You are not seeking to recover for any work
. you did except according to your agreement made
with l\Ir. ,vnsou in writing·, are you?
A. I wouldn't say that. vVe wouldn't be totally bound by
that.
Q. Is that your agTeement or isn't itf
A. ,ve agreed. ·Mr. Jones, to take $1,000 commisi;,ion.
Q. You agreed under the cireumstances and conditions 8et
forth in Mr. Wilson's letter of May 20, 1943~ clidn 't you?
A. That is right.
Q. Has the sale ever been consummated?
A. As far as the agency is concerned, yes, sir.
Q. I didn't ask you that.
Mr. ·white: He has a right to answer it according to the
facts·.
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By Mr. Jones~
Q. Has this sale ever been coirnmnmatedt
A. No. At least, Mr. Wilson bas never give11 l\lr.. l\loo~rs
.u deed to the property, nor has Mr.. Mooers paid for it.
Q. I believe you said you had been in the real estate busi--

11ess almost as long as I have been practicing law.
A. No, not quite as long.
Q. For approximately twenty or thi.rty years, then., and of
,course you know what it means to consummate a sale¥
.A. ..Well, when once we bring the parties to-.
J)age 69} g·etl1er we consider that we have earned our com.
mission. Of course., there are other things such as
.drawing deeds and making settlement whi.ch are really not
necessary for the agent to collect his commissions to do that;
but it is just a form we go through to make up the settlement..
I could turn it over and say, '' Here, Mr. "'Wilson; here is Mr. .
Mooers; he i& your purchaser. You go ahead and settle. I
want my commission.''
Q. You do not consider that you are entitled to a commis~ion when you bring the parties together if you agree that
that sale has got to be concluded and it is u·ot concluded, do
vout
· A . .As far as our part of it was concerned it was eoncluded.
As to any differences between the purchaser and the owner
of the property, if they wanted to agTee on different things,
change this or include something else in it, that is not up to
the ag·ent.
Q. Let's see if your part was concluded. l\Ir. Wilson had
.nuthorized vour firm in writing to mnke a sale-to enter into
H contract for the sale of 1\faycox under certain specified COllditions, hadn't he?
A. Yes, sir..
. Q. One of them was that. that sale was to he concluded on
01· before the 31st clay of 1\ifay, 1943, wasn't it?
A. Yes, sir.
.
Q. Another one of them was that be was to pay
page 70 } $1,000 commission!
A. Correct.
Q. Another was that he was to convey onl)T certain definite
~md specific personal property, wasn't it?
A. I think so., yes, sir.
·
Q. Now the Real Estate Exchange rate at the time in Richmond on coiltracts of sales of tMs kind was 10 per cent, was
it not?
A. Yes, sir.

,_
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Q.. So if Mr.. "\Yilson lmd signed the contract which was;
prepared by your firm and which was signed by Mr. W. A~
Mooers as the supposed purchaser, Mr. "\Vilson would havebeen obligated to have paicl your firm 15 per cent commission,,
wouldn't he¥
A. No, not with the letter following it ..
Q. I say under the terms of this. paper writing.
A. The confirmation of this sale bv Mr. "\Yilson was ac-·
companied by this letter stating what ·the com.mission should
be and it was contingent-we certainly could not have closecl
with Mooers under his confirmation of this sale without accepting this $1,000 Commission.
Q. Now l~t's see if that is correct. At the time that this:
contract ·whjch I l1old in my hand,. bearing· the date of the,
18th day of May, 1943, was signed by Mr. Vv.. A .. Mooers and
sent by your firm to Mr. ·wnson for his signature no letter·
changing any commissions from 10 per cent on a.
page 71 ~ $15,000 deal to $1,.000 had been been considered,r
·had itt
· A. Oh; yes.
· Q. You had not written that letter, had you'!
A. That had already been understood between them and
he had g·one on and stated what he was going to allow for so·
much machinery and stuff in there which was taking part of
the commission out of it.
Q. Mr. ·wnson liad authorized your firm to sell this farm
for $15,000 and lie to pay $1.,000 for your services, hadn't Im r
A. That is right..
.
Q. You Imd Mr. Mooers to sign a. contract offering to huy
the farm upon Mr. Wilson's selling it f'or $15,000 and paying·
your firm $1,500, didn't you Y
A. That is rightr
Mr. 1\711ite: Wait a minute. Tl1e contract speaks for itself. That contract or Exhibit 8 or offer or whatever vou
, want to call it has this language: "The parties to this contract hereby acknowledge and agree that H. T. Richeson &
Compa11y are the agents who brought about the sale of the
property sold heTein~ and the party of the first part agree''the party of the first part is '\Vilson. Now as a matter of fact
Mooers did say and confirm tllat H. T. Richeson &
page 72 ~ Company are · the people wI10 broug;ht about tl1r•
8ale-"party of the first part agTee~ to pay to the
said H. T. Richeson & Company for services rendered." That
was a mn tter between the principal and ag·ent and bad no
effect wlmtever on 'Mqoers' offer.
·
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The Court: That is a matter of argument. He is questioning the witness.
Mr. White: I sav tlie contract itself is the best evidence
of what is in there a;1d I submit tlmt should be taken from the
contract.
The Courf: Of course, the contract is the best evidence of
what is in it and he is examining on what is in it.
l\Ir. Jones: I hope the Court can understand counsel. I
am sure I do not.
Mr. "'White: I ,vill see if I can make myself plain to you.
The Court: Let's go back and read the question be was
asking·.
Note: The stenogTapher read the questions as follows:
"You ]1ad Mr. Mooers to sign a contract offering to buy the
farm upon Mr. ,vnson 's selling it for $15,000 and paying your
firm $1,500, didn't you ·t''
Mr.· White: ·we object. to that question and answer because it is contradictory to the written agreement
page 73 ~ from which the question was taken.
Mr. Jones: Your client has said it was that.
)fr. ·white: \Ve can't contradict the written paper in which
it is set out.
The Court,: This was not the full commission :fixed by the
Richmond Real Estate Exchange.
Mr. Jones: Mr. Richeson has testified it was 10 per cent on
deals of this kind.
Mr. White: Here is what I am trying to get over. Mooers'
offer wasn't on any condition that ,vnson pay Richeson the
regular real estate commission.
The Court: Mooers' offer is set forth in the contract. His
question is if :Mr. W"ilson had signed that contract then undel'
the terms of that contract would he not be binding himself to
pay the commissions set forth in the contract.
Mr. ·white: That is a question of law because his a~en~
who bad authority bad already agreed to accept $1,00Q, but
that is ai;;ide from the issue in the case.
:Mr. /Jones: Apparently his client and myself get along
better than l\fr. ·white and I get along together.

Q. Furthermore, l\fr. Richeson, at the time Mr. Mooers
sip;ned this proposed contract of the 18th day of
page 74} May; 1943, your firm was under an obligation from
its principal, Mr. Wilson, to close this transaction
hr a full settlement on or before the 31st day of l\ilay, 1943,
were you not?
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A. Provided Mr. 'Wilson was in a po~ition to do so, which
he was not.
Q. Now you varied the authority which you bad from your
principal and authorized Mr. Mooers. to close the contract any
time before the 18th day of June, 1943, didn't you 1
A. I don't know.
Q. Will you look at that and toll the Court whether you
did or not.
Mr. White: I object to the question and answer for this
reason. The contract entered into hv and between Wilson
and Mooers had already been compieted and taken place,
which took place on May 20, 1943., and it was confirmed by
Wilson under letter of May 20, 1943, and any offer made after
t.ba t confirmation of that contract by :Mooers or anything done
· by Richeson is irrelevant and immaterial to the case.
By the Court :
.
Q. Do you know when this confr~ct made on the 18th was
actt~ally delivered to !fr. Wilson!
A. I do not, Judge.
By Mr. Jones:
Q. Mr. Richeson, it has been testified in the snit
~

of Mooers v. Wilson, which was tried in the Circuit Court of Prince George County, that this paper writing· dated the 18th day of May, 1943, and signed by
W. A. Mooers was made out after the receipt of a letter of
May 20th, 1943, from Wilson to your firm. Do you know
whether that is correct or not Y
A. No.
Q. Then you don't know when this paper writing which
you hold in your hand dated the 18th day of May, 1943, was
actually delivered and signed by Mr. Mooers?
A. I do not.
Q. That was the only written proposal, with the exception of one for $13,500, that was ever signed by Mr. Mooers
proposing to purchase this property, was it not 1
A. I can't answer that.
Q. Do you lmow of any other?
A. I do not.
Q. You are familiar with the first one of $13,500, I believe
it was, and. this one f
A. I have seen these two contracts.
Q. And they a re tho only two of which you have any information Y
·
page 75

lh·ank S. Ricl1eson, et als., v. Norwood Wilson

'83

Frank .S. Richeson.
A. They are the only two contracts I have s-een.
Q. Now did your firm mail this proposed ,contract · to Mr.
Wilson?
})ag·e 76} A. I think Mr. Jenkins did.
Q. And Mr. Wilson never signed it?
.A.. The signature does not appear -on it.
Q. Now when you went over to see him on May 5th.A.. June 3rd I think it was.
Q. On June 3, 1943, you knew that the time limit for the
:closing of this transaction had expired, did you not?
...I\.. Yes, sir, but I knew this, that we had written Mr. Wilson asking- him to come .over and settle. Now if every purchaser could just wait and do nothing and let his time expire
:and say, "You have no sale", we would never get anything
through if he decided he didn't want to go through with it. · I
guess a third of the sales that are made ar~ not closed on
the date they are suppo$ed to be closed. Very often it will be
a question of a loan. In this case there wa~ a mortgage that
Wilson had to g-et rid of. . The contract called for all cash.
It wasn't up to Mooers to see that this mortgage was removed, l}ut that was a question for the owner to get straightened out.
Q. Did it P.Ver occur to you that the written proposal made
by Mooers was decidedly different from the authorization
which your firm had to sell the property on 1
A. No.
__
Q. None of those things occurred to you ·t
A. No. I had no part in that whatsoever.
1rng;e 77}

Mr. White: I object.. Such is not the fact.
J\fr. Jones: That is a question for the Court.

Q. Now when you did go over to see Mr. Wilson on June 3,
1943, he did object to the proposal made by ]\,fr.. Mooers to
purchase this property, did he not!
A. Object to iU
Q. Yes, sir.
A. No, sir.
,
Q. Didn't he call your attention to the £act that under that
ag;reement he would have to pay $1,5001
A. He reminded me of the f-act that he had had this understanding with Mr. Jenkins which he said up to that time
he had no confirmation from the office recognizing this .as the
amount to be paid.

.

S4

Supreme Court of Appeals of Virginia
Frattk 8-.Ricliesott.

Q. Then I1e did object to the proposalA. That came up as an aftermath. In oth~r words, thequestion of the mules came up aJ1d then this and he said,,
"By the way, Richeson, I never have gotten a letter from you
on this $1,000 commission that I agreed to pay you", and I
just said, "It is agreeable to us and I will confirm it by letter
.to you''.
Q. Have yon or any member of your firm or anybody you
interested in this property offered to take it on the terms:
and conditions set forth and within the time prescribed in theletter of Mr. Wilson of May 20, 1943, addressed to
pag·e 78 ~ Mr. W. R. Jenkins of your company!
A. I don't know.
Q. Nobody has offered to take it upon those terms and
conditions in any memorandum in writing, have they?
A. I haven't seen any.
Q. And you have made a careful examination of the files
of your office °l
·
A. The only thing I have s·een are the letters that have
been exhibited and the· contract exhibited here in this case..

RE-DIRECT EXAMINATION.

By 1\fr. White:
Q. You were asked whether the sale was consummatedWhose fault was it that it was not consummated?
Mr. Jones: :May it please the Court, I obje-ct. That calls
for a conclusion. He can state the facts, but not conclusions_
The Court: He has made that clear.

By J\fr. White:
Q. Was this letter on page 43 of the Mooers record sent
to your firm a confirmation of the sale made through your
officel
Mr. Jones: I object to tllat.
The Court: The letter speaks for itself. You
page 79 ~ are asking the witness' conclusion. ·
Mr. White: Let him answer it and I will ask
another question.
·
.A. We considered this-the last clause of this letter-that
that was the confirmation of it.
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Mr. Jones: I understood the Co.urt struck that out.
The Court: I let him state what he understood.
Mr. Jones: I object to it as an opinion.
The Court: That is not an exp1·ession of leg·al opinion.
That is. a statement by him what he understood by it.
By Mr. White:
Q. Did you call on Mr. Wilson for settlement. on the basis
of the facts which Mr. Jenkins had related to you and on
the two letters dated May 20, 1943, filed as Exhibits 4-M and
5-1\I?
1'Ir. Jones: Now all this evidence was gone into thoroughly
on direct examina tiou.
Mr. White.: It is only to corroborate it. It is in answer to
what you asked him.
The Court: Objection sus.tainecl, but go ahead and answer

it.
l\fr. vVbite: Exception.
A. Yes~ sir.
page 80 ~

RE-CROSS EXAMINATION ..

By Mr~ Jones ::
Q•. Mr. Mooers. had n.eve:u given you any written authorization so to. do, bad he?:
A.· "What was: that? Autlaoufaationi for what.?
Q. Mr. Mooers had ne:Ve:v given y0Ui any Wi11itten authorization so to do;. had he?
A. To do what?
Q. To call Mr. ·Wilson. to a settlement on the basis ef tbe
two letters. referred to,1
·
.A. No.t 111 writing_, but he called the office ev.er-y day wan.ting- to know if we had gotten the deed in, that he was ready
to settle. I don't know that it had to be in writing·.
Q. Your answer then is that he had never given you any
written authorization so to do?
A. No. That is never customary. I have never known except on a transaction in case. you go.t into court which w.e ha<l
no idea at that time was to. be; done.
Q. If that is correct, why was the proposed agreement of
May 18, 1943, sig'Iled by Mr. Mooers sent Mr. Wilson?
A. I don't know.
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Q. It was sent to him by your :firm, wasn't it?
A. I told you I didn't know anything about.it, until after
this was done.
Q. That was the proposed contract that you dispag·e 81 r cussed with Mr. Wilson when you went over to see
him on June 3rd, 1943, wasn't it?
A. The· contractQ. Just a minute.
Mr. White: Let him answer it.
Mr. Jones: Just a minute, please.

Q. Will you please answer it and give any explanation vou
want about iU \Vas that the proposed contract-the proposecl offer that~you went over to see Mr. Wilson about on
June 3rd and discussed with him 7
A. You mean this contract of the 18th T
Q. This proposed offer here of :M:r. Mooers.
A. No,.sir.
Q. You didn't discuss that with him?
A. I didn't discuss it, never _discussed the contract at alL
It was just why-what the reasons were that he wasn't closing the deal and he gave the three reasons for it, that there
was a mortgage on the property, and had two g·ood mules in
there, and he wanted a letter from us-he had not received
this letter confirming the $1,000 commission as the amount
to be paid. Nothing was said in there about that contract
· or anything about the date having expired or anything else.
They were the tl1ree things discussed.
Q. You knew this offer of Mr. Mooers had been made to
Mr. Wilson before you went over on June 3rd,
pag·c 82 ~ didn't you 1
A. Of course, I knew it was and I thought thething was closed. I wanted to find out why he wouldn't send
the deed.
vVitness stood aside.
Note: At this point a recess was taken until 1 :15 o'clock
P. M. at which time the trial was resumed.
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W . .A.. MOOERS,
:a witness call~d on behalf of the plaintiff., being first duly

.Rworn, testified as follows:

DIRECT EX.Al\IINATION..
By· Mr.. White-:
·Q. You are Mr. ·william A. Mooers.

A. Willard A: Mooers.
Q. Whe1·e were you living in May., 1943?
A. In Richmond.
Q. Along· in the spring
1943 were you interested in buy-

of

ing a farm¥
.
A. Yes, sir.
Q. Did you get in communication with any agents or did
ui1y ag·ents get in communication with you to show you some
farms?
·
A~ Yes, ·sir. For years we have been renting as a company from H. T. Riche'sOn & Co. in Richmond and I
}Jage 83 } know Mr. Bob Bayliss very well and I called up
Bob and asked him if he had any farms listed.. He
-said yes, he didMr. J one.s: May tho Court please, we object to all that conversation.

By Mr. White.:
Q. All right. Did they notify you they bad some farms
for sale?
A. Yes, sir..
.
:
Q. Did one of their salesmen come to see you in reference
to that call!
A. Yes, sir..
Q. Who was the sale-sman representing H.· T. Richeson &
Company that talked to you?
A. Mr.. Jenkins.
Q.- What places did he show you¥ · ·
A. He showed me Coggins Point and Maycox .
Q. Now after you inspected Maycox did you make an ofl:er
.tln·ough H. T. Richeson & Company 1
A. Yes, sir.
Mr. Jones-: We renew our objection here to any prior dealings between the parties up to and including the last written
memorandum for the reason that we say everything was
merged in that and is therefore inadmissible.
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The Court: The same objection will go to the
whole line of testimony.
Mr. Jones: We renew it with the expectation of'
its being sustained ait t_his time for the :rteason :Mr. Richeson
has testified that this agreement with Mr. Wilson that was:
set out in the letter of May 20th was the ag~~I)'.l~nt between
the parties.
The Court: The Court overrules jt for th:e time being.
Mr .. Whj.te: It is s~t foi;th ilit the l~tte.irs, h~ said.
The Court: I overrule it.
Mr. Jones: \Ve exQept ap.d it is. UI1derst.ood. this. g0.es to an
this line of" testimony ..
The Court : Yes ..
page 84

f

:Sy l\fr.. Whit.e:

Q. I hand you a. paper which has been filed as ExhiTuit M-1
&nd, a$k yon to: i:;tijte, tQ, th~ Couitt if t_I;i:aJ is· the :fir-st of.ier you

m.ad~ tb.ro;1;1g:h Ri~~eson. &. C~mpany to. Mr;._ WilsQn for Maye~ F~:um?;
A .. Y- es, s.k, $13,5QQ...
Q.. That contract is dated the 18th day of )I.ay, 1943, is it

noU

. .A. Y"e~,. sir•.

Q. Were you advised whether this offer was sul.1mitted to
Wilson?
page 85 ~ A. Yes, sir.
Q,. We.lie. y0u infqrna~d that this offie.F o:fi $13,500
was refused l
A. Yes, sir.

Ql, Who infom1ed yon oi that. f E1.e:t f
A. Mr. Jenkins.
Q. When he told you that what else did he teJ.I yon,,. if anyth~; vViil~on h~d statedi abo:ta.t w~t he, would do T.
A. That he would go down to. the fa.:mw and takft. an invento1-y of what he had, that he didn ''t know. inst w.hat b.e had
on the farm, and would w.rite tQ, ¥r. Jenl~ins wha.t he would
do.
Q... Whe1!li did you neX;t h~~r· bom. MI!. ,J~nkins in reference
to what vVilson would do.?
A. I think it was about' May 20th Mr. Jenkin.s caJ1ed meup and asked me to come to his office, that he had the propo-·
s~ti<,n fliOJl.l Mr .. W1lso1~the Ietteli fnom Mr;_ Wilso.n..
Q.. ioQk; at this: paipe1t. fiJed as Exhibit M-3, da.ted ].\fay 19,
1~~' ancl st~te: if you recognize: that as being the pal!ler l\fr ..
Jenkins showe.,l you ~l
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A. Yes, sir, that is it.
Q. What did you say to Mr. Jenkins when he showed you
this offer?
A. I said if Mr. Wilson will leave the equipment that he
was to take to the dairy farm-several pieces of equipment
he was going· to take up to his dairy farm-I said,
page 86 ~ "I will buy it this morning at his price· $15,000".
I said, ''Get Mr. Wilson on the phone and make
this proposition as to what I will do". So he g·ot Mr. Wilson
on the phone and I picked up the extension at the salesman's
desk and listened. He said he had Mr. :Mooers in his of-

fice-

(l Who said be had Mr. Mooers in the· office?
A. Mr. Jenkins said he had Mr. Mooers in the office and
he would buy the farm if he would leave the equipment that
he was going- to take to the dairy farm. :Mr. Wilson said well,
he had to have that manure spreader, said Mooers didn't
have any cattle, and the rotary plow didn't belong to him,
that the rest of it he would leave, and I mentioned to Jenkins something about the cow and Wilson agreed to that, and
Jenkins told Mr. "Wilson over the phone, '' Striking out those
two pieces of property is all right with Mooers''.
Q. Let me get that in my head if the Court will indulge me.
When you were shown this paper Exhibit M-3 yqu told Mr.
Jenkins that if Mr. Wilson would leave certain of the property that would otherwise be removed to the dairy farm that
you would take it at his price of $15,0001
A. Yes, sir.
(J. Mr. Wilson stated during that conversation that the
Cha ttanoog·a plow did not belong to him¥
A. That is right.
.
Q. And that the spreader he had to have at the
page 87 ~ dairy farm?
A. Yes.
Q. Then state whether or not he said he would include
the other items 1
A. Yes, be agreed to include the other items with the exception of those two pieces of equipment.
Q. ,vhen Jenkins asked you was it all right to elimina tc
those two items what did you tell Jenkins1
A. All right, strike them out.
Q. Did he tell l\fr. Wilson that you agreed to strike them
outf
A. Yes, sir.
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Q. ·what did Wilson say to that after that was agreed to?
A. He said it was a deal.
Q. Referring· again to Exhibit M-3, it says at the bottom
of the page, "Reg·arding other items that would be removed •
to the dairy farm, the following constitute the principal pieces
of equipment:''. State whether or not that equipment referred to is the equipment you told him if he would leave it
on the farm that vou would make that offer1
A. Yes, sir.
..
Q. Does this paper show the Chattanooga plow has been
stricken out and the spreader?
A. Yes, sir.
page 88 ~ Q. What happened right after that agreement
had been reached?
A. Mr. Jenkins called in a stenographer, I reckon you call
lter, or bookkeeper and drew up this paper including all of
the equipment with the two pi~es- ·

Mr. Jones: What paper is that?

By the Court:
Q. Are you referring to that contract you signed dated

May
A.
Q.
A.

18th?
Yes, sir. That was drawn upAs drawn u.p on the 20th T
The 20th, Your Honor.

By Mr. Jones:
Q. Drawn up on the 20~h of Mayf
A. Yes, sir.

By the Court:
Q. After receiving Mr. ·wnson's letter of the 20th?
A. No, sir, this was done over the phoneQ. But you had received Mr. Wilson's letter of the 19th
in which he set out the property?
A. Yes, sir.
Q. And then you had had a conversation-1\fr. Jenkins bad
a conversation over the phone with Mr. Wilson and you
listened in on tl1e other phone T
A. Yes, sir.
page 89 ~
Q. And after that conversntion ended this paper-

Mr. White: I think it is No. 8.
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A. This is <lated the 18th, but this was made ·on the 20th.
Q. M-8 was written after the conve.rsation had over the
telephone on lvlay 20th t
A. Yes, sir..
°BY Mr. White-:
·Q. Why ·did you ·sign this paper?
A. I bought a farm.
Q. I mean who asked you to sign this?
A. Mr. -Jenkins.
Q. After you had the telephone conversation 01~ after· Mr..
.Jenkins had the telephone conversation and you heard what
Mr. Jenkins said and heard what Mr. Wilson said and he
.said it was a deal what did you do?
A. I went to the farm-Maycox Farm,, tG>ld the tenant I
lmd purchased the farm-

Mr. Jones: We object to that.
!rhe Court : 0 bjection sustained
:Bv Mr. White-:
··Q. That was Wilson's agent. You went lo the farm t
A. Yes.
Q. For what purpose?
A. To check over the equipment and tell the ten}Jage 90 ~ ant I had boug·ht it.
Q. Did you check over tl1e equipment?
A. Yes, sir.
Q. Did you notify the man in cbar.ge-wbo was the man in
~barge?
·
A. Mr. Pease, I helieve, is tbe name.
Q. Did you inform him you had bought iU
A. I did.
Mr. Jones: We object to tbat.
·The ~Jourt: That would be immaterial..
l3y Mr. White-:

·Q. There is one question I forgot to ask you in sequence..
At the end of the telephone conversation when you claim you
made your agreement with Mr. Wilson state if Mr. Jenkins
said anything concerning Wilson's writing to his firm about
the matter?
.A. He said-give me the question ag·ain.
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Note: Question was read to the witnesS'..
A. Yes, sir, Mr. Jenkins said to confirm it-talking~ to· l\frN
Wilson-confirm it by letter.
·
Q. Now you said you went down to the f'arm and checked
.
the machinery and what else did you do 1
A. I left there and went down to my -other place and began to tear ·down an SO-foot boat shed.

Mr. Jones ~ What he did afterwards I move be
page 91 ~ stricken out.
·
The Court: Obj.ection sustained.
Mr. White : Exception.
.
Q. While you were pulling down your boat shedMr. Jones: That has been stricken out.
• Mr. White: I haven't asked tbe question.
Mr. Jones-: There is no evidence he was pulling down the
shed.
The Court: It is in there for the purpose of the record.
Mr. Jones: But he can't assume it in a question.
Mr. White : I can ask another one on that showing the
relevancy of the answe1~.
I

Q. Y@u said you began to pull down the boat shed on the
property yon were rentingt
Mr. Jones: I object and I understood you had stricken it
out.
The Court: I struck it out and the objection is sustained.
Mr. Jones: It is not in the record and he can't ask it in
another question. If the Court strikes it out he can't assume
it in asking another question.
The Court: He has a right to show what he would prove
by the witness in that connection.
page 92

~

By Mr. White:
Q. While yon were working taking down the
shed did anyone come by whom you knew and ask you what
you were doing f
Mr. Jones:
The Court:
Mr. Jones:
The Court:
Mr. White:

Do I understand that is a part of the record!
Do you object!
Yes, sh.
Objection sustained.
Exception. Go ahead and answer it.
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A.
Q.
A.
Q.

Yes, sir.
Who was he?
Mr. Tom Clarke.
What was the conversation between you and Mr. Clarke!

Mr. Jones: Do I understand that is in or out of the record?
The Court: Are you objecting¥
Mr. Jones: Yes, sir.
The Court: Objection sustained.
l\Ir. White: Exception. Go ahead.
· A. Mr. Clarke asked me why I was pulling down my boat
shed and I said, "I bought a farm up the river". He said,
"What farmP'' I said, "Maycox". He said, "What did you
pay for itf" I said, "$15,000. Am I stuck!" He said, "l
don't think so''.
Q. Now whom did you secure to or did you sepage 93 ~ cure anyone to have the title examined to Maycox?
Mr. Jones: We object to that as being wholly immaterial.
The Court: I think it is entirely immaterial. The question here is not what Mr. :Mooers did; the question is whether
or not ]\fr. Wilson is liable for commissions for the sale of
the property.
Mr. ·white: If Your Honor please, it is nothing more tha:n
corroboration of his declaration that he had bought the place.
The Court: It is perfectly clear Mr. Mooers thought he
boug·ht the place. There is no question about that. I don't
think anybody here doubts that.

By Mr. White:
Q. Did you have the title examined?
A. Yes.
Mr. Jones : Now, if the Court pleaseThe Court: Objection sustained.
:Mr. White: Exception.
.

.

Q. After you had the title examined did you call on Wilson's agent, that is, Richeson & Company, to settle?

A. Yes, sir.
Q. Now when did you call at the office of Richeson & Company and offer to close the deal?
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A. I think it was the 26th or 27th. I went down
page 94 ~ with a $4,000 check and asked Jenkins to get that
deed and requested him-I asked him why he
hadn't gotten it and be said he had tried to get Mr. vVilson
on the phone, but it didn't look like he was ever there and
wouldn't call him. I said, ''You send him a registered letter
demanding that title", and that was done.
Q. You say that was doneY
A. Yes, sir.
Q. Did you call again after demanding that Wilson's agent
write that registered letter or write a letter and send it by
reg·istered mail-did you call again?
A. Numerous times after that.
Mr. Jones: May it please the Court, we move to strike out
this answer and the ones preceding it for the reason they a1:e
immaterial. The sole question involved in this case is whether
or not the plaintiff had a contract with the defendant to pay·
llim commissions upon the sale of this farm. The second
question involved is whether or not the farm was sold and
this evidence does not prove or tend to .Prove whether in fact
it was sold or was not.
The Court: It is stating· facts as. to what was done in an
effort to consummate the sale on the part of the
page 95 ~ contemplated purchaser and I think it is pe!tinent
on that point.
Mr. .Jones : I ag·ree with the Court as to a tendency to
prove that, but it does not prove nor tend to prove whether
the sale was in fact made.
The Court: You can save the point.
Mr. Jones: We except and ask that it be considered as
applying· to all questions and answers along this line.
By Mr. White:
Q. State whether or not you and Mr. Richeson and Mr.
,J enk:ins went down to see Mr. Wilson and, if so, at whose request did you go down there?
·

,v

e object because 110 time is stated ..
Mr. Jones:
Mr. White: I am asking· him first if he did g·o down there.
If he didn't go, it isn't material.
Q. Did you g·o down to see Mr. Wilson with Mr. Richeson
and Mr. Jenkins!
·
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.A. Ye~, sir..
Q. Do y-0u recall -about when that was·i
.A. I think, Mr. "White, it was .the 2nd -or 3rd of J:i_ine. It
·was the first part of June..
.By the Court::
Q. Was it after the 31st :0f }fay j
.A. Yes, .sir..
~

By Mr. White::
Q. Did Mr. Richeson go in to talk 'With Mr..
·wnson before be invited you to come in 7

page 96

Mr.. Jones: Now we object to anything· that may have {)C1curred at that meeting for the r.eason that all the rights of
the parties had expired.
The Court: Tliat is the same objection you .inter.posed
this morning.
Mr. Jones: Yes, sh-, imd we ask that it apply to each question and answer ·along this line.
The Court: Objection overruled and exception noted.
By Mr. ·white:
·Q. Go ahead, Mr. Mooers.
A. Yes.
Q. vVere you invited in?
A. Yes. After Mr. Richeson lmd been in and talked with
l\Ir. Wilson he came and said., ''Bill, come in and talk to Mr.
w·nson.''
Q. When you went in there what was the :first thing said
to you by Mr. Wilson?
A. Mr. ·wnson said, "You are a ma11 who talks too damn
much," and I asked him what did he mean by that. He said,
•'You told Tom.Clarke you bought Maycox." I said, ''Yes,
sir, I told Mr. Clarke. He came down and asked
page 97} me why I was pulling the shed down. Tl1at is how
l\fr. Clarke knew and I answered his question.,.,
Q. Then what did he say about making any changes in the
:agreement you had over the telephone?
A. He said there had been a change-he said, ".You have
in this contract good mules." I said, "Mr. Wilson, surely
you don't intend to give me a pair of sick mules f'' and Mr.
··wnson said, "That is exactly what you get." I said, '' All
right, Frank; draw a. line tbrougl1 'good' and substitute a
}lair of mules .and I will choose the mules.''
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W • .tL Mooers.
Q.. Did yau hear Mr. Wilson and Mr. Richeson discuss what
would be the amount of the commission that Mr. ·wnson was.
to pay Richeson & Company t
A •. Yes, sir.
Q. \Vhat was said as to that t
A.. It was two things said. He said, ''You get Tom Clarke
off of my neck and the commission is $1:000 and I will com~
over and settle." Frank invited me out in the hall and h~
asked me if I would put up $150.00Mr. jones: ·we object to that.
The Court: Objection sustained.

By the Court : .
Q. That wasn't in the presence of Mr~ '\Vilson6!
· A .. No, sfr..
page 98

~

By Mr. White:
Q. ·were you advised

oy

Richeson & Compa:n)~
that they had gotten :M:r. Clarke to settle that matter if Mr. "\Vilson would convey the farm to vou 1
A .. Yes, sir..
·
·

Mr. Jones: We object to tliat because we don:t think it is
material and except ..

By Mr . White:
Q. When did you first find out as a finality tllat Wilson

wasn't going· to convey the farm to you?
A. I heard that I1e had sold t11e farm.
Q. Do you know about when he sold it or conveyed it?
A. The 11th of ,June.
•
Q. After you found that out did you employ counsel t<1
bring suit for specific performance on your contract°!
· A. Yes, sir.
Q. Are you tlle vY. A. l\fooers who was the complainant in
the suit of V-l. A. :Mooers against Norwood Wilson, Edith NWilson and· H. D. Eichelberger?
A. Yes; sir.
Q. Tha.t suit was broug'11t in the Circuit Court of Prince
George County and appealed to the Supreme Court of Appeals~of Virginia, is that rigl1t?

A. Yes, sir.
Q. When you and Mr. Richeson were discussing the mules
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JV. A. Mooers.
and the commission with Mr. ·wilson did "Wilson
pag·e 99 ~ say anything about revoking Richeson & Company's authority to continue in the matter?
A. No, sir.
.
Q. I believe you said that if they got Chapin & Clarke off
·
his neck he would try to give a deed to the place Y
A. Exactly.

CROSS EXAMINATION.
Bv Mr. Jones:
Q. Mr. :Mooers, I believe you said after Richeson & Company had received the letter of May 19th from Mr. Wilson
and showed the same to you that then vou had a conversation
or rather then Mr. Jenkins had a conversation with Mr. Wilson over the telephone i
A. Yes, sir.
Q. And that you listened in over the extension Y
A. Yes, sir.
q. And that this proposed contract of sale dated May 18,
1943, and signed by you was executed Y
A. Yes, sir.
Q. But was in fact written on the 18th and dated the 20th
through error?
A. Yes, sir.
Q. Th3:t is the only written offer that. you have made to
purchase this property from Mr. ·wnson, is it not t
A. No, sir. There is one at $13,500.
Q. I mean with the exception of the one dated
page 100 ~
the 18th day of May, which is dated correctlyA. Yes, sir.
Q. Then the. second one was made on the 20th, but erroneously da tecl on the 18th Y
A. Mr.•Jones, I can explain what happened.
Q. I don't think it is material. In other words., it w:as just
dated wrong. Now then I believe you have testified that you
brought a suit for specific performance in the Circuit Court
of the County of Prince Georg·e?
·
A. Yes, sir.
0

Mr. ,Jones: In order that you may be absolutely sure of
your answer I am going to show this bill to your r.ounsel just
to let-him see tbat it is the bill filed in your behalf.
Q. I hand you herewith what purports to be the original
bill filed by Mr. George B. White, as counsel for Vl. A. Mooers,

Supreme Court of App('al~ of Virginia

98

W. A. Mooers.
complainant, in the Circuit Court of the County of Prince
George in the suit of vV. A. Mooers v. Norwood Wilson, Edith
N. Wilson and H. D. Eichelberg·er and ask you to identify it
and see if that is the bill of complaint filed for and on your
behaln If you have any doubts about it, ask Mr. vVhite.
Mr. White : It is.
page 101

~

A. Then it is.
Q. That bill co~rectly sets forth the terms and
conditions of the contract and' the conditions upon which you
are willing· to fulfill iU

Mr. White: Vve object to. that. The bill spea·i(S for itself
and I rather for the bill to speak for itself than the witness,
not knowing anything about law.
Mr. Jones.: I don't think it speaks for itself in that regard.
The Court: Ask him if it correctly sets it forth.
Mr. White: He says that is the bill and the bill speaks for
itself.
Mr. Jones: Do you concede it correctly sets forth his
position Y
Mr. White: I say the bill speaks for itself and you can
point out anything in there you want to.
By Mr. Jones:
Q. I will change the question. That bill was file6 oy your
counsel for and on your belmlf, wasn't it?
A. Yes, sir.
Q. And correctly sets forth your position Y
The Court: He is not a party to this suit.
Mr. ,Tones: No; sir. I say it correctlv sets
page 102 ~ forth l1is position in that suit. ·
·
The Court. Hasn't that already been sl1own f
I think it has.
Mr. Jones: I just want to be doubly sure.
Q. You never got a deed to this property, did you?
A. No, sir.
Q. Now I believe according· to your testimony and the testimonv of Mr. Richeson that if the sale had been consummated
that· you were going to put up $5,000 of the purchase price
and were going to borrow $10,000 from whom 1
A. The Home Beneficial. I saw them first.
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JV. A. Mooers.
·Q. From whom was that f
A. The Home Beneficial Insurance Company at 1ltl1 ~and
Broad Streets in Richmond,, kind of a family co1mection..
Q. I am not questioning· that, but you were to borrow $10.,~
000 on the farm and give them a deed of trust on it to secure
the $10,,000 Y
A. ·whatever vou call it to secure the loan.. Is that a deed
·0£ trust?
Q. Yes, that is what I am talking about, and of course the
title to the property was to be approved by their attorney?
A. Well, they t9ld me to contact Ellis Baker and have· the
title examined and after he examined the title to come up an~
get the money.
.
Q. I say the title that you received was to be
page 103 ~ approved by the attorneys for the Home Bene~
ficial Company?
A. That w~sn't discussed. I just went down and asked
them for a loan of ten grand and they said OKQ. You are a pretty good business man I have found out
from my experience with you in the past-.
A. Thank you.
Q. You know that people don't lend $10,000 unless they
..are satisfied with the title of the property on which they
lend?
.
A. Well, I reckon I could g·o down there and they would
give me $10,000.
Q. I mean that wasn't the way the transaction was to be
linndled. You liad agreed to give them a deed of trust on
this property?
A. I reckon · so. I made the deal with tliem to pay it in
three years. Is tlrnt what you call a deed of trust!
Q. Yes, to give them a deed of trust as collateral securrty
for the payment of the loan. You saw the letter of -Mr. Wilson dated May 20th as set forth on page 43 of the record
l)cfore coming dow11 to Hopewell on June 3rd of the same
y0ar, did you noU
..
A. Yes, I remember tl_ns one well. :My thousand bucks. was
in there.
Q. You saw that letted
A. Yes, sir.
page 104 ~ Q. That is the letter dated Mav 20th, 1943, and
contained on page 43 of the l\fo.oers-Wilson record. You saw that letter prior to coming to Hopewell on
.Tune 3rd of the same year?
A. Yes., sir. I saw tl1at one ·plenty.
w
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W. A .. Mooers ..
Mr. Jones= I just want to be sure I offered that bill in
evidence. I don't recall that I did. If I didn'tThe Court: You asked him was that the bill..
Mr. Jones: I desire to introduce it in evidence and file
in place of it a certified copy ..
Mr. ·white: No objection.
The Court: Of course, the whole record is a part of the
proceeding for the purpose of the plea.
RE-DIRECT EXAMINATION.

By Mr. ·white =
.
.
Q. vVere you financially able to comply with your terms of
purchase immediately after you made it!
Mr. Jones: If the Court please, I object. The gentleman
has outlined the method he was going to follow.
Mr. White: I can show he had money besides that.
The Court: I overrule the objection.
page 105

~

By Mr. ·white:
· Q. Could you have carried out your purchase!.

Mr. Jones: Vole object to it on another ground, that it is
not material to the controversy.
·
Mr. "White: Then you clo not raise the question he is not
financially ablef
Mr. Jones: I am not going to question that. . I am not
waiving anything, but what l am saying is that this being a
suit on a contract and further the record s:µowing there bas
never been a consummated contract between 1fr. Mooers and
Mr. v\Tilson it is immaterial whatever l\fr. l\fooers' financcial
condition may be.
The Conrt: I understand your position, but the question
migp.t arise that it had not been shown he was ready, willing
and able.
Mr. Jones: I will concede for tlie sake of the record he was
:financially able.

Witness s·t<!Jod aside.
1\fr. "\Vhite: Now, if Your Honor please, I believe it Jms
been understood tlmt the testimonv in this record of Mr.
Ellis Baker be copied here as if he bad been here.
.
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A. Ell-is Baker.
Mr. Jones: Yes, sir, with this reservation, that
we are objecting to it as being immaterial and having no probative value.
The Court: But if he were here he· would testify to that.
Mr. Jones: Yes, sir.
The Court: The Court lets it in at this time with the right
to rule it out if it is of opinion it is immaterial.
Mr. ·white: I will go on record that any decision Your
.Honor makes either way the other side excepts.
page 106

~

A. ELLIS BAKEH,
being first duly sworn, testified as follows:
Examined by Mr. \Vhite:
Q. You are l\fr. A. Ellis Baked
A. Yes, sir.
.
.
Q. You are a member of the Virginia Bar, I believe!
A. Yes,· sir.
Q. Do you specialize in the practice of any branch of law?
A. I devote most of my practice to the examination of titles
of real estate for sales and loans.
Q. Please state whether or not you were requested
examine the title of Maycocks on behalf of Mr. W. A. Mooers 1

to

Mr. Jones: We object. We don't know the
purpose of this testimony. I cannot see its relevancy.
Mr. White: Conversation between the examiner and Mr.
·wnson.
The Court: I think that might have some bearing· on it.
I will let it in.
page 107

~

'A. Yes.
Q. When you went to examine the title to Maycocks, please
state if you had any conversation with Mr. Norwood Wi]son
in reference to the title, and if so, what was the conversation
you had with him.

Mr. Jones: ·we would like to know when it was.

By l\fr. White:
·Q. About when did you go to the courthouse to examine tlie
title· to Maycocks f
A. My report wiU show. This report is dated May 25, 1943,
a11d I cannot recall now from memory, but I usually date my
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reports the day back becaus~ sometimes during the day I
finish it, and I must have made the· examinatio11 on the 26th.
It could have been the 25th or 26th, of 1943, that the examination was made.
·
Q. Before searching the record did you have any conversation with Mr. Wilson 1
A. It I may I will state the whole condition and circumstances leading up to it. Mr. George Richardson,
pag·e 108 ~ of the Home Beneficial, said I was to examine this
title for Mr. W'illard A. Mooers, of Richmond,
and I asked him where I could get a description or starting
point to do the work. He said, "See Mr. Jenkins or H. T .
.Richeson, who made the deal." I went to see Mr. ,Jenkins.
He said, "It wouldn't be out of your way t.o go by Hopewell
and Mr. Norwood ·wilson operates the City Point Inn clown
there, and he probably can give you the information you
want.'' So I drove down to the City Point Inn.
.
The clerk at the desk said Mr. vVilson wasn't in, but he
would get him on the telephone for me, which he did. I said,
''Mr. Wilson, I have been requested to examine the title to
Maycocks farm in Prince George County for :M:r. Willard A.
Mooers, of Richmond, and I wondered if you had an abstract
of this property." He said, "No, I don't have an abstract.
It's probably with the loan papers. I have a loan on the
property." I said, "Do you have a deed f" He said, ''No, I
acquired it some years ago and it may be in the Clerk's Office." That's mv recollection. Then I asked him about when
he bought it anci I don't know whether he gave me the year,
but he told me from whom he purchased it. And before he
hung up I think he stated, "If you have any trouble with it let
me know,'' or words to that effect. And I came over and
examined the title.
Q. Is this· the report of your examination?
A. This is the report; yes, sir.
page 109

~

Mr. ·white:
16-M"?

·wm you please file

it as "Exhibit

Note: The report referred to is filed as '' ]1]xl1ibit 16-1\if' '.
~. .itness 0XGUSCd.

Mr. White: It· is understood if Mr. Leslie Pease ,verc
present he would testify as his testimony i8 set out in the
Mooers-Wilson record beginning· on page 61 thereof as follows:
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LESLIE PEASE,
being .first duly sworn., testified .as follows.:
Examined by Mr.. White:
Q. You are Mr.. Leslie Pease1
A. _Yes, sir.
Q. For whom were you working in August, 1943?
A. Mr.. Norwood -Wilson.
Q. For whom are you working now!
A. Mr. Norwood Wilson.
Q. State whether or not you were living on Maycocks farm
in May, 1943, and had tJlat property in charge¥
A. Y.es, sir.
Q.. State whether or not Mr...Wilson, on one of his visits to
the farm in May, 1943, advised you that he had a
:page 110 ~ prospect for the farm, and if he did., what did he
tell you t I am· asking· two questions : first, did
Mr. ·wilson on one of his visits to Maycocks farm state to you
that he had a good prospect for the farm!
A. Y,es; he did..
Q. After he told you that, what, if anything, did he tell
".,.on to dot
.. A. To· boost tl1e place up m1cl do all I could for the sale
of it for him.
Q. State whether a few days after that Mr. ,vnson- again
visited Maycocks farm and made an inventory of the farm ·
equipment.
A. Yes, sir ; lie did.
Q. State whether or not Mr. ··w. ·A. Mooers came to May,cocks farm and had a talk with vou and vour wife on Thursday, May 20th?
"
"'
A. Yes, sir; be did.
Q. State whether or not he told you he had bought Maycocks farm.
A. vYe were sitting· underneath the walnnt tree in the back
-ya rd and he come up and told me that he had bought Yayicocks.
Q. State whether or not he had a paper in his hand with ·a
list of the machinery on it..
A. Yes. sir.
JJage 111 } Q. I ha.ncl you a paper to identify, dated May
17th, and filed as "exhibit No. 3n; and ask you if
you can recog·nize this paper as the paper Mr. Mooers had
at the time he requested a check on tl1e equipment?
A. I never looked at the paper. I never taken it in my
lmnd, but Mr. Mooers stood there by the fence and read it to.
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Leslie Pease ..
me off the paper what he was supposed to get off of the farm"
and I carried him arot1nd there and showed him the equipment ..
Q. After this conversation with Mr. Mooers did any persons drive. up to the farm at that time?
A. Mr. Mooers come down on a Sunday morning and we ·
stood in the yard and talked about a half an hour, and he.
walked away beside the fence.
Q. What do you meant
A. Mr. Mooers and Mr. John Petro. It was on a Su·nday
after the Thursday he came down and told me he had bought
the place., -and he stood there and talked to me about a half
an hour and Mr. Mooer and Mr. Petro went on down beside
the fence going back to the river where their boat was, and
Mr. Eichelberger and two ladies came up and asked me if I
was the proprietor of the farm; and they asked me to show
them the farm. They said Mr. ·wnson had the farm for sale,.
and I said, '' There goes a man by the fence who says he's the
h1;iyer of the farm. They stayed there and played with the
goat a while.

page 112

~

The Court : ,,TJ.io did Y
Witness: Mrs. Eichelberger. And my wife
called and said, "I am waiting for you to milk

the cow.''

Q. Did l\f rs. Eichelberger say anything T
A .. She said, "Boots, we are too late."
Q. State whether or not you told him wbo liad said he had
bought it .
.A. I said l\Ir. Billy :Mooers.
Q. State whether or not be told you he knew Mr. Billy
Mooers.
.A. He said he knew of Mr. Billv Mooers.
Q. Right after that did anybody come to move any cattle
off the place?
A. No, sir; several people came by to see the cattle-Mr.
Mays, from the ABC Store at Hopewell, said the cattle had
to be sold, said Mr. \\Tilson had sold the place and l1ad to get
them off..
Q. State whether or not Mr. ,Vilson made a visit to Maycocks farm on the day or shortly after Mr. Eichelberger micI
Mrs. Eichelberg·er, and Mr. Yancey and another lady had
called, and asked you if anybody had been there.
A. Yes; Sunday afternoon.

I.
I
I

:.j
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Leslie Pease.

Q. Following the 20th?
A. The same day.
.Q. W"liat did he say to you 7
A. Asked me was anybody looking· at the place.
page 113 ~ I said, "Yes., sir. I said it had been sold I
thought.''
.
Q. ,vhat did l\fr. ·wilson tell you about selling, or do you
recall whether or not he said he had sold it too cheap f
A .. Yes; I believe :l\fr...Wilson told me he had sold it for a
couple of. thousand dollars too cheap.
Q. Was Mrs. Pease present when you told Mr. Eichelberger
and the people with him that the property had been solcU
A. Yes, sir; :Mrs. Pease talked to Mr., Eichelberger and
his wife.
Q. After you told l\fr. Eichelberger that the property had
been sold did they look over the farm T
A. No, sir. They got in the car and drove away.
\Vi tness excused.

ifr. White: -we rest,
l\fr. tT ones: If the Court please, we move the Court to
strike the testimony introduced by the plaintiff for the following reasons: First, he has not shown that he is entitled to
recover anything from the defendant Norwood Wilson ; secondly, the evidence conclusively shows that there wns a
specific contract existing between the plaintiff and the de·
fendant and that that contract is in the following words. and
figures, to-wit; set forth in the letter of Mr. "Wilson on p:1ge
44 of the Jfooers-·wnson suit, that under t.he
page 114 ~ terms and conditions of that contract the plaintiff
is entitled to recover only upon the consummation of the sale of the property therein referred to and that
upon the uncontradicted evidence in this case there has been
no consummation of any sale; thirdly, that the evidence introduced by the plaintiff s110ws that there was never nny
contract for the sale or conveyance of the property mentioned
described in the evidence by Mr. Wilson to l\:fr. Mooers;
fourthly, that the evidence shows that the offer made by Mr.
,vilson was rejected by Mr. Moocrs. The evidence furt11e1·
shows that Mr. Mooers expressly rejected the offer made by
Mr. Wilson in his suit in the bill filed in that case and that he
offered and that the first time he made any offer on wl1ich
he could be reasonably bound he violated the terms of lfr.
Wilson's offer materia.lly so that the Court of Appeals for the
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State of Virginia has held that Mt. "Wilson could not under
those circumstances be bound.
Note: The motion was argued and the .Court took the motion under advisement.
page 115 ~
April 26, 1947.
The Court convened pursuant to notice to counsel.
Present: Same counsel as hereto£ ore noted.
Mr. Jones: If the Court please, the defendant by counsel
desires to except to the overruling of his motion to strike the
evidence on the grounds that the plaintiff has stated no facts
or circumstances that create any liability upon the defendant in the premises in this case under his own evidence and
· of bis witnesses produced by him.
Now, if the Court please, on March 24, 1947, I notified counsel on the other side that we would this morning move the
Court to require him to proceed upon the written contract
of agreement as set forth between the. parties and to disregard any and all evidence directed to a liability created otherwise. I don't know what the attitude of the plaintiff will be
on that motion.
Mr. White: May it please the Court, it is- not a question
for the plaintiff to elect. Th.e plaintiff sued for commissions
on a general listing of a _farm by the defendant with the plaintiff and the declaration is one of asswmvsit with a special
count. The pleadings and the testimony have been introduced on the theory and on the issue that the
page 116 ~ plaintiff found a purchaser ready, willing and
able to purchase the property listed with them at
the price and upon the terms acceptable to the defendant ancl
therefore the plaintiff is entitled to its commissions.
M:r. Jones: If the Court please, if that is the ground upon
which this action is based then I am going to renew my motion to strike the plaintiff's testimony in this case for the
reason that they have introduced a written contract beween
the parties which is set forth on pag·e 44 of the record in the
case of W. A. Mooers v. Nonvood Wilson, Edith N. ·wilson
and II. D. Eichelberger which has formerly gone to the Court
of Appeals and which contract has been introduced in this
case, which contract was under date of May 20, 1943, and
provides·: ''I have not referred to any commission in previous letters, but upon consummation of this sale whereby
the writer receives $15,000 in cash, you are to be paid a com-
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mission of $1,000, '' which contract Mr. Richeson, the plaintiff in this case, admitted on the witness stand was the basis
of his claim. If counsel is taking- the position whleli he now
takes, we certainly move the Court to strike the plaintiff's
testimony for the reason that counsel and plaintiff -0annot
~gree and the plaintiff says that he is grounding his action
on this contract between the parties and so stated upon. the
witness stand. We move the Court to strike the plainiff's
evidence on that ground for a material variance
page 117 ~ between hfs allegata an¢1. his probata..
Mr. White: In order that there may be no misunderstanding of our position, the statement of counsel is not
correct. Mr. Richeson said they were suin~ for commissions
-on the ground that his firm had found a purchaser ready;
willing- and able to buy. Now this enters into this case: Mr.
Mooers after be had entered into an aggreement with the
defendant, the price and terms and all fully understood and
agTeed to by -the seller and the purchaser, later upon 'inquiry
while the seller was delaying in the performance of his agreement stated that the contract referred to by Mr. Jones which
was signed by Mr. Mooers after the verbal agTeement was ·
entered into-I am not making this very clear. Anyway., at
a later meeting, having the contract, Exhibit No. 8 I believe
it is, in mind and the verbal contract in mind which was entered into between the purchaser and the seller, the seller
Wilson stated that he wouldn't sign the contract because of
some difference in the property; that is, a g·ood pair of mules
instead of a pair of mules, that Chapin & Clark was claim-·
ing commissions by reason of a contra.ct entered into between Wilson and Chapin & Clark as agent, a matter which
neither the plaintiff in this case nor the purchaser had any
interest in or were involved as to the question of the commission. All of that was agreed upon between the parties
after the written contract Exhibit No. 8 and after
page 118 ~ the verbal contract and it was understood and
agreed; that is, from the testimony of the plaintiff, that if Chapin & Clark would waive any rights to any
claim for commissions if Wilson sold to Mooers and if the
commission of $1,000 was agreed upon and the changing of
the good pair of mules to a pair of mules then he, Wilson,
would convey, and the case of White v. Bott, 158 Va. 442, sets
that out very clearly, that this defendant cannot come into
court after litigation and allege a condition which he did not
-set up at the time. In other words, he can't now after the
meeting between his agent and the purchaser come in after
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litigation and say, "I didn't perform because of some other
reason''.
I have copied here and quote from the same case: "Where
a party gives a reason for his conduct and decision touching
anything involved in a controversy he cannot after litigation has begun change his grounds and put his conduct upon
another and different consideration. He is estopped from
doing it by a- settled principle of law.. '' And we submit Wilson can't. come into court now and allege some fact which he
did not rely on at some other time.
Mr. Jones: If the Court please~, maybe it is my fault, but
I am certainly frank to say I don't follow Mr. White. My
position is this, that he has alleged-he is not suing for 10
per cent commissions, he is suing for $1,000 pursuant to a
wiitten contract between the parties. He claims
.
page 119 ~ it is his declaration, he claims only $1,000.. It is
true that he says up here:
'' That thereupon the defendant undertook and f aithfnlly
agreed to pay to the said plaintiffi the commission of 10% of
the price to be paid by the purchaser to the said defendant
for the said land."
and then goes on and says :
"On the 19th day of May, 1943, found a purchaser ready,
willing and able to purchase the said land at .a price acceptable to the said defendant, and that thereupon the said proposed purchaser, to-wit, vV. A. Mooers, entered into a valid
and enforceable contract with the said defendant under the
terms of which the said purchaser covenanted and agreed to
purchase tlie said property at the price of $15,000.00, and the
said defendant in consideration f.or the work and labor, care
and diligence of the said plaintiff before that time done, performed and bestowed in and about the business of the said
defendant, and for him, and at his special instance and request, ag'l'eed to pay to the said plaintiff t~e sum of $1,000.00. ''
The Court: The Court is pretty clear in its mind what it
probably should do; that has been indicated to counsel.
However, this case has been in court sometime and the ,Court
has heard this evidence so fat, been hearing it without a
jury and it is quite an extensive record. The Court deems it
best under the circumstances to complete the case and hear
all the evidence and then enter such judgment as the Court
thinks is proper at that time. The case is one which in all
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Norwood Wilson,.

probability will go to the Court of Appeals and I want the
record to be in such shape that the Court of Appeals can enter a final judgment there according to what it
page 120 ~ deems proper with all the facts before it. So I
will overrule the motion.
Mr. Jones: All right, sir. · The defendant by counsel excepts to the action of the Court in overruling its motion for
the reason that the defendant by counsel says that the plaintiff has alleged one case in its pleadings and attempted to
prove a case alleged in its pleadings an_d is now attempting
to change its position, just as counsel said could not be done,
and seeking to re-cover upon another cause of action.
NORWOOD WILSON,
the defendant called on his own behalf, being first duly sworn,
testified as follows:

DIRECT EXAMINATION.
By Mr. Jones :
Q. Please state your name?
A. Norwood Wilson.
Q. Where do you live!
A. Hopewell, Virginia.
Q. Were you the former owner of the plantation located
in Prince George County on the James River known as Maycox1
A. Yes, sir.
Q. Approximately when did you acquire ownership of that
farm¥
A. In 1928, I think. I am pretty sure that was
pag·e 121 ~ the date.
Q. And owned it up to what time¥
A. Up to 1943, June.
Q. What did that farm cost you?
A. The farm cost me $21,000.
Mr. ·white: May the Court please, the evidence so far has
nothing in the world to do with the case but to save time I
am not excepting.
The Court: All right. We will try to save time.
By Mr. Jones:
Q. Now: Mr. Wilson, did you know a man by the name of
Mr. ·w. R. Jenkins1
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A. Yes, sir.
Q. About when did you first meet him and what were the

circumstances of your meeting?
A. As well as I recall I first met Mr. Jenkins in around
1940 when he came to Hopewell and inquired whether or not
I owned Maycox.
Q. Did you list the farm with him at that time for sale
by him as your agent?
A. No, sir.
Q. Did you ever list the farm 'Yitb him and authorize him
·
to sell it for any sum t
A. No, sir.
Q. ,vhat were your dealing·s and what was your
page 122 ~ understa-nding with Mr. Jenkins?
Mr. White: I object to his understanding. The letter introduced in the evidence is the best record.
By Mr. Jones:
Q. (Continued) Prior to your letter of May 20th.
A. Well, on more than one occasion at intervals of I would
say a year or more Mr. Jenkins contacted me and would say,
'' Do you still own Maycox Y'' or '' Will you sell it f Is it still
available for a prospective purchaser?" My dealing·s with
him were just in that nature.
Q. 1.Nas he ~·epresenting the prospective purchaser or representing you t
Mr. White: \Ve object.
A. I think he was representing himself.
Q. Did you ever agTee prior to the 20th day of May, H)43,
to pay him or H. T. Richeson & Company any commissions
on the sale of that farm?
A. No, sir.
Mr. White: That is prior t~ 1943 Y
l\l r. Jones : That is right.

Mr. White: I won't object, but that has notliing· to do with
this case.
The Court: I don't know whether it has or not. Are you
relying· on the alleged contract contained in the
page 123 ~ letter of May 20th or are you relying on a general listing t I never heard you say· definitely
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which. If you a re not relying on the general listing but r~lying solely on the letter, then I don't think tl1is ".,..ould be~
Mr. Jones: I would like counsel to state which l1e is.
The Court: If he can do so, we will save time.
Mr. Jones: That is my motion.
The Coud: I liaven 't gotten it clear which be is relying
on.
Mr. Jones: I am asking the Court to require counsel to
:state.
The Court: I cannot require counsel to state that now. If
you are not relying on the general listing, I will sustain the
tQbjection.
·
Mr. White: vVe are relying on the testimony which was
1o the effect that it was listed with them to find a purchaser
.and that listing was confirmed by letter.
The Court: Then this testimony is pertinent and the ob- . .
jection is overruled.
Mr. White: Exception.
By Mr. Jones~
Q. Is the letter of May 20, 1943, written by you
l)age 124 } -and tbe stenographer may copy from the record
as contained on page 44 of the record-the sole
agreement you have had with t11is. firm for paying any -commissions to tbem Y
The Court: I think that letter is already introduced in the
1·ecord.
A. That is the sole agreement in writing. We had dis-cussed it prior to writing the letter.
·
Q. And the written memorial of it as set forth on page 44
was your understanding of your agreement ·t
.A.. Yes, sir.
Q. In other words, your conversation about it was reduced
to writing and is set forth on, .page 44 of this record f
A. Yes, sir.
·
Q. Now, Mr. Wilson, did W.R. Jenkins, as agent for H. T.
Richeson & Company, or H. T. Richeson & Company either
-ever sell that farm of yours for $15,000 cash and pay that
sum to you?
A. No, sir, they did not.
·
Q. Tell the Court in your own way just what occurred between you and Mr. Jenkins and later on between you and Mr.
Richeson.
·
A. Beginning- when?
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Q. Beginning the first time Mr. Mooers-this last time
about 1943 ..
A. Well, sometime in May as Mr. Jenkins. had
page 125 ~ previously done he contacted me and wanted to
know if I still owned Maycox and if I would sell
it. My answer to him was that I did own it and I would sell
it if I got a satisfactory price. He later informed me that
be had a poteutial customer who wanted a place on the water
and that he wo1:1,ld like to show him Maycox, which I was glad
for him to do .. I had talked to Mr. Jenkins on several occasions about Maycox and he realized I had a substantial investment in it because I told him so, told him the farm had
cost me $21,000 and I had made considerable improvements
and that there was a substantial mortgage on it, first and
second mortgages, and that the interest charges had been
heavy and therefore I couldn't afford to sacrifice it. I think,.
as a matter of fact, Mr. Jenkins told me first he thought this
customer would pay about $10,000 if he liked the place; be
already knew of the place. I told him emphatically I would
not conside1· any such price. Sometime later Mr. Jenkins tendered an offer of $13,500 which I declined. Along about that
time some matter of compensation to him came up and I told
him I wouldn't pay 10 per cent commission, which I understood was the usual commission on farm property, if I had
to make a sacrifice price; that is, a price considerably less
than it was costing me or had cost me.
Q. Right tbere-

Mr. White : Let him go ahead.
Mr. Jones: Let me conduct my case the way I
want to.
Mr. White: Excuse me. I was excited.

page 126

~

By Mr. Jones:
Q. Right there may I ask you were you to pay him any
commission unless the deal was consummated and you received the purchase price Y
!.fr. White: I object to that statement. That is one reason
I wanted the witn~ss to proceed. I object 1Jecause the witness has already testified that he knew that the custom was
on farm property he was to pay 10 per cent commission if it
was sold-they found a purchaser ready to buy it at his price.
The Court: He said he knew that was the custom and
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therefore he was taking precautions to protect himself.
overrule the objection.
Mr. White: Exception.

I

By Mr. Jones: ·
Q. Was the agreement between you and Mr. Jenkins you
were to pay him anything for :finding a purchaser or was it
your agreement that you were to pay bim only in the event
the farm was actually sold and you g·ot the money?

?\Ir. \Vhite: I object to the question and others heretofore
for the ground· it is leading and I will ask counpag-e 127 ~ sel not to lead this witness any more. Let him
state what his agreement was with Jenkins.
A. There was no agTeement.
The Court : What agreement are you speaking off
:lvlr. \Vhite: His understanding.
The Court: Overruled.
}fr. White: Exception. He is putting the halter right on
the witness and leading· him up to the trough and I except.
Bv Mr. Jones:
··Q. Go ahead.
A. There was no agreement about any commission being
paid. There was a definite understanding that I wouldn't pay
any 10 per cent regardless of what he sold it for or anybody
else sold it for if I didn't get the amount out of it I had in the
property.
Q. What I understand from that, is it correct or not, were
you to pay anything or were you not to pay anything unless
the property was actually sold and you got the money f .
~{r. White: I object to the question and answer thereto
for the reasons heretofore stated.
The Court: Objection overruled.
1fr. White: Exception.
A.. No, sir, I was not.
Q. And was that conversation or not embodied in your letter of May 20th heretofore ref erred to where you
page 128 ~ said, "I have not referred to any commission in
previous letters, but upon consummation of this
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sale whereby the writer receives $15,000 in cash, you are to
be paid a commission of $1,000. ''

Mr. White: The.letter speaks for itself and it is for the
Court to determine what it means and I object to the question and answer.
The Court: Objection overruled.
Mr. White: Exception.
·
Bv Mr. Jones:
·Q. Was that conversation embodied in that letter f
A. Yes, sir.
Q. Now you were telling the Court about the dealings between you and M:r. Jenkins and you liad come up to approximately the time where you wrote him the letter of May 19th
about selling· this farm. If you want to see that letter it is
contained on page 10 of the record. ij:ow about your telephone conversation with Mr. Jenkins in Richmond "l
A. I wrote Mr. Jenkins on May 19th and listed some personal property that had ordinarily been used at the farm and
which he was desirous of being included or being offered to
his customer. I told him some items that under no conditions could be included because while they were at .that farm
they didn't belong to that farm. I had two farms and they
belonged to the other farm.
Q. Then you wrote him the letter of May 20th.
page 129 ~ Now between th~se letters was there any telephone conversation between you and Mr. Jenkins T
A. Yes, sir. I think-in fact, I know l\fr. Jenkins called
me after receiving the letter of the 19th which detailed some
farm equipment and in his conversation he a_sked me to put
in some additional equipment-if I would include some additional equipment. The letter reveals that there were some
items that I was agreeable to letting go with the farm and
there were certain items I was unwilling to go with the farm,
but further Mr. Jenkins in the conversation asked me to confirm the conversation that we had had, which I did. I did
not at any time use any such terms as "it is sold; it is a
deal". They are not my terms. I am not dealing in commodities over here and I don't use those terms and I didn't
use them to M:r. Jenkins. I simply stated to him what equipment if the. farm were sold would go in and what wouldn't
go in.
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Q. Now your two letters of May 20th set forth yo1:r under·
standing and your conversation, did they?
A. Yes, sir.
Q. Did Mr. Mooers or H. T. Richeson & Company ever ac-eept the offer made in your two letters of May 20th?
A. No, sir..
Q. Now the letter of May 20th-the first letter of May 20th
provided that this contract was to be closed after
page 130 ~ :M:ay 24th and before May 31, 1943,-on and after
any time after May 24th but before May 31!:it, Did
they offer to close after May 24th and on or before May 31,
1943?
A.. Thev mailed one of their contract fonns to me which
was at va.riance with our convP.rsation and I carried it to my
attorney for his opinion on it.
Q. Is that the contract that you referred to that was· mailed
yout
A. Yes, sir .
.M:r. Jones: I don't know wl1etlmr this has been introduced
or not. I want to introduce it in evidence as Wilson Ex..
bibit A.
The ·Court: It will be admitted as an exhibit, but not to be
1·ecopied if it .is already in.
Note: Filed and marked Wilson Exhibit A.

Q. You said you received that approximately when? Ith,
dated the 18th, but I think an error has been testified to here.
A. I think it was received after I wrote the two letters on
tbe 20th. So it must lmve been received around the 21st or
along about that time.
Q. Now you said upon receipt of that you went to your
attorney. Who was your attorney at that time 1
A. Mr. Frank Colona.
Q. What did you consult him about t
page 131 ~ A. I carried copies of the letters I had written
and also carried this copy of a contract they had
:sent me to sign and pointed out to him there was considerable variance in the time of closing·. I bad stipulated in my
letter that the matter was to be closed before June 1st. That
contract says it could be closed on the 18th of June, which was
-eighteen days later. I bad stipulated in my letters to ¥r-.
R.icheson in a separate letter at his reque~t that the commis-
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sion when and if a sale for $15,000 cash was made and paic!
to me would be $1,000. In his contract submitted he stated
the regular commission$ paid by the Richmond Real Estate
Exchange, which I didn't think was $1,000. There was also
some variation in the personal property. So Mr. Colona
said, ''This can't bind you. It is in my opinion at variance
with what you agreed to do in any understanding you had
with Mr. Jenkins".
·
Q.. As a result of that advice what did you do¥
A. I didn't. do anything.
Q. Now 1\fr. Richeson and Mr. Mooers came down to see
you whent
A. Sometime after June 1st; 3rd or 4th. It was a few days
after June 1st.
Q. In other words, it was after yonr offer had expired t
A. Yes, sir.
Q. Then what occurred between you and Mr~
page 132 ~ Mooers and Mr. Richeson?
A. Well, Mr. Richeson came into my office and
inquired for me and he was ushered into the office-I was at
the City Point Inn-and he wanted to know if I was going to
sig·n the contract or why I badn 't sig11ed' it, I don't remember
his exact words, and I told him it wasn't in accordance with
my discussion with :Mr. Jenkins and pointed Qut some of the
differences and he asked if I would object if he called in Mr.
Mooers, that be had ridden over with him, and I think-no,
I don't think Mr. J enkius came at that time, but anyhow Mr.
Mooers· came iu and one of tlle first things they began talking about were mules. I had four mules at the farm and two
were better than the others and they had specified that they
must be g·ood mules and I said, among other things, '' You are
trying to select the type of things that are-we said it would
include a pair of mules and you want to say a pair of good
mules and you can say these are good and these others aren't.
It was my intention to give you a pair of mules as stated'':
Mr. Mooers did say or make some remark, ''Well, you
wouldn't give me sick mules 1'' We had no sick mules ; we
had 110 intention of giving him anything but a pair of mules,
two of the four we bad on the farm.·
Then I think Mr. Richeson mig·ht have stated or somebody .
did, "Well, is the re anything else 1" and I said, "Yes, that
in the event this property is sold I will have to
page 133 ~ clear it with Chapin & Clark". Chapin & Clark
_
at the time we made a loan on this farm required
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in their agreement what is known as an exclusive sales agreement which was explained in a supplemental letter to me that
if they sold the farm they would be entitled to commissions;
if they didn't sell it, they would be entitled to half of the commissions~ However, prior to that time I had talked to Mr.
Tom Clark over the telephone and told him I had wanted to
pay the mortgage off on the Maycox farm, which I think was
then $5,000, and he told me he would be g-Iad for me to do it
and I asked him if he would rebate any interest-the interest
had been paid up to Aug11st-and he said absolutely not,
there was absolutely no reason to do that. He said, "There
"'ill be no rebate, but I will accept the $5,000". Sometime
later when Mr. Clark thought that a sale was pending he refused to permit me to pay the mortgag·e off. However, he
was ·bound to accept a one-half commission if he didn't make
a sale himself. So I told Mr. Richeson-I didn't tell Mr.
Richeson all the details of my arrangement with Mr. Clark,
but I did tell him that would have to be cleared up first and
in my opinion that would have been cleared up long before
except for the fact that Mr. Mooers inadvertently told Mr.
Clark that he bad bought Maycox, which he had not. Now
even though he told him that, I think Mr. Clarke was bound
to his word that I could pay it off if I paid the interest. However, he was fighting not to do that and that was
page 134 ~ further obstacle in the way of concluding this
after June 1st, but if there was any other co11versa tion I don't recall what it was except that Mr. Richeson
did say, "Well, suppose we make some payment to Mr. Clark,
will you pay half of iU" I said, "No, I wouldn't pay any of it.
Mr. Clark agreed to release it and I don't propose to go
back and pay him for what he has already promised to do".
So Mr. Richeson says, "Let Mr. Mooers and I go out
in the hall and talk this thing over''. They came back and
told me they were pretty sure they coul~ straighten this thing
out with Mr. Clark and that whatever it took to do it would
be up to them, that maybe Mr. Mooers would pay part and
Mr. Jenkins, who was expecting a commission, would pay part.
'\i\T ell, with that they left.
(l Now, Mr. Wilson, you had written them two letters of
May 20th which you have testified you regarded as your written offers and that a day or two after that you received a
counter-offer of Mr. Mooers which you have testified that
you took to your attorney and he advised you as to the offer.
Did you feel after the receipt of the counter-offer by Mr.
Mooers and the advice of your attorney that you were or
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were not bound to go through with the proposition as contained in that letter?
A. No, I did not.
].\fr. White: I object to the question ·and
answer thereto because the question is- for
Court as to whether he would pay or not pay
commission.
The Court: This is as to whether or not there was
meeting· of the minds. Objection overruled.·
Mr. White : Exception.

page 135

~

any
the
any
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A. ( Continued) I considered that I was not bound and
mv attorney so informed me.

~Q. Then your dealings with Mr. Richeson and Mr. Mooers
were as thoug·h no obligation existed between them to buy or
you to sell?
A. Yes, sir.
Q. I believe you have testified they never sold it upon any
terms that you authorized 11
A. No, sir.
Q. And your sole agreement was to pay commissions in
event there was a consummated sale?
A. On the terms designated, $15,000 paid to me on or before June 1st.
Q. You never received any written offer from Richeson
or Mooers between the 24th and 31st of May, 1943 °/
A. No, sir.
CROSS EXAMINATION.
By l\fr. White:

·

.

'

Q. You yourself are in the real estate business,
page 136 ~ aren't you 1
.
·

A. I own right much property. I. don't sell
any real estate for anyone else. I have no real estate license,
only my own pl'operty.
Q. Doesn't your letterhead show you are in the real estate
business-interested in the real estate business?
·
A. I own two apartment houses and that might cover something- of that nature.
Q. Then you have had considerable clealing·s in buying and
selling real estate f
.
A. Well, I wouldu 't say considerable. I have bought some
and sold some of my own.
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Q. You own considerable property f
A. I own some property; I don't know what you consid~r
considerable.
·
Q. Do you own over $50,000 worth of property t
Mr. Jones: I object.
Mr. White: I want to see .what he thinks is considerable.
The Court: I think it is proper to go into the extent of his
dealing~ but not as to the value of the property.
·
Mr. Jones: l\'Ir. Wilson may feel it is worth $100~000 and
:somebody else feel it is worth $25JOOO.
By Mr. White:
·
Q. You said Mr.. Jenkins came to see you as
pag·e 137 ~ far back as what year?
A. Soon after 1940.
~
Q. And you told him May cox wa.s for sale and you would

like for him to sell iU
A. No, sir, I didn't tell him that.
Q. What did ~ou tell him f
A. I told him I still owned Maycox and he said, ''Will you
sell it!" and I said, "Yes."
Q. And you knew he was trying to sell it for you from that
time on!
A. No, I didn't know he was trying. I knew he was in the
real estate business.
Q. Didn't you say just now that he came to see you any
uumber of times to know whether you still owned it and
whether you would sell it f
A. I said he came to see me more than once before 1943.
Q. ·when was it he came to see you and told you he would
like to show it-the first time he came to see you and told
you he would like to show it and you told him you would be
glad for him to do it t
A. Sometime in 19/.13.
Q. Did you ever notify l\fr. J cnkins or his principal Richeson & Compa11y that yon would not sell the property up to· the
time that you sold it to Eichelberger?
page 138 ~ A. Did I ever notify him I wouldn't sell it?
Q. Yes.
A. I don't recall that I did.
Q. Did you ever notify Mr. Jenkins or bis principal that
the property was not for sale and not to try to sell it Y
A. I don't recall tlm t I did.
·
Q. You stated that you knew the custom was that on sell-

,,

l

.
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ing property where it had been listed with an agent that 10
per cent commission was the usual price to be paid to tlicbroker., didn't you!
A. I think I stated that I (lidn 't think $1,000 was the usual
price on a $15,000 sale.
· .
Q. Now will you answer the question I asked you t
A. Repeat your question.
Q. You stated that you knew the custom was that on selling property where it had been listed with an agent that 10
per cent commission was the usual price to be paid to thebroker,. didn't you!

Mr. Jones: I don't think Mr. ·wnson stated that. I think
he stated he knew the custom of the Richmond Real EstateExchange in Richmond was to that effect..
The Court: He can answe1~ that question ..
A. No, sir, I didn't state that to him ..
Q .. Did you know it t
page 139

~

Mr.. Jones: May it please the CourtMr. "\'\Thite: Let me alone.
Mr. Jones: I am objecting. I am not addressing my remarks to you; I am addressing them to the Court.
The Court: Did he know wlrnU
Mr. White: That 10 per cent is tl1e usual commission on
the sale of farm property.

A. I don't know that is tbe commission cvervwhere.
Q. In this section 7 ·
·
A. Well, I don't think it is the usual coinmission in this
section. I know some people pay that in this section and
other places.
Q. Now before you were told that Mr. Mooers would buy
this property at your price if you included certain of the personal property that ordinarily was used by you at another
farm, yon had been informed and knew that 10 per cent was
the usual commission ; is tba t correct ·r
A. No, sir, that isn't correct.
Q. Why did you ask l\fr. ,Jenkins, the salesman for the
plaintiff in this case, to agree to a<'rept $1!000 instead of
$1,500 because you figured the personal property you ]iad included in the agreement made it so that you should not pay
the full commission Y
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A. I think that is kind of involved. Will you
repeat it 1
Q. I will see if I can make it clear; it is involved. Before you negotiated with !-ilr; :Mooers you told Mr.
Jenkins that you would not pay but $1,000 if you sold the
property for $15.,000 because you had to include certain personal property along with the land; is that correct 1
A. No, I don't think so.
·
(J. Didn't you request him to reduce his commission from
$1,500 to $1,000 f
A. No, sir.
Q. W11y did you use this language in your letter of May
20, 1943: '' After the necessity of adding the additional machinery which, on a .second-hand market would be doubt be
valued at approximately $5,000, the reduction that you would
take in your commission in accordance with our conversation,
would exceed $500, and for this reason I have set forth the
commission as $1,000, which is in accordance with our understanding.'' Why di<l you write that?
A. I had previously told Mr. Richeson that I wouldn't pay
more than $1,000 to anyone if I didn't get my full price,
which was some $23,000, and he requested that in writing the
letters that I not put anything about the commission in the
letters because he might have to show them to his client. I
don't know why he asked me that, but he asked me to put that
.
in a separate letter.
·
page 141 ~ Q. Then you agreed to pay only $1,000 because
you had to include certain personal property,
isn't that so 1
A. No, sir, that isn't the case at all. The personal property badn 't even come up.
.
Q. Well, in this letter of May 20th you used that as au
excuse for not paying the full commission. Isn't that so?
A. No, that isn't so.
Q. ,v1iat commission did you think you would have to pay
before you actually entered into negotiations with Mr. Mooers
in the event Jenkins sold the property for you at your price
and upon your terms?
A. Vl ell, I was going to pay $1,000.
Q. Regardless of. wl1ethcr you put in any personal property along with the land or not?
A. Abs. olutcly.
.
Q. You were going to pay $1,000 if the land was sold nnd
were going to pay $1,000 if the land and the personal property were sold?
page 140

~
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A. I think f stated to Mr. Jenkins I was willing to help
him make a sale, but wasn't willing to pay more than $1,000.
Q. \Vhat per cent is $1,000 of $1.,500 T
Mr. Jones: I object, if it please the Court?
Mr. White: He is under cross examination and I am testing him.
page 142 ~ Mr. Jones: I don't think you ought to take
time to ask a self-evident question.
By Mr. White:
Q. How did you arrive at the $1,000 7
A. How did I arrive at it¥
Q. Yes.
.
·
A. That was just the maximum I was willing to pay under
any. circumstances.
Q. If it had been $20,000, you would still only have been
willing to pay $1,000 commission Y
A. Absolutely, unless it had been better than $23,000.
Q. Now I want you to think about this question. ··when you
said you consulted Mr. Colona about your agreement is it
not a fact you did not consult Mr. Colona until after you entered into negotiations for the sale of 1\faycox with Mr. Eichelberger?
A. No, sir, that isn't a fact.
Q. Wasn't your consultation with Mr. Colona after you
told Mr. Pease, your manager on the farm, you had sold it
too cheap?
A. I didn't tell !vir. Pease that.
Q. You deny you told him that?
. A. Yes, sir. l\fr. Pease worked for l\fooers years ag·o and
thought more of l\Iooers than of me. I told l\fr. Pease no such
thinp:. In fact, I didn't discuss my business with
page 143 ~ Mr. Pease or anyone else working on the farm.
Q. ·w11en did you first enter into negotiations
for the sale of this property ·with Mr. Eichelberger?
Mr. Jones: No,v., if it please the Court, we object and ask
counsel what has this to do with this cai-ie. The sole question
here is what the coiltract between Mr. Richeson and l\fr. Wilson ,,·as and whether or not that contract lias been performed.
They are the sole issues.
The Court: He is asking the witness on cross examination
when he saw Mr. Colona and when he consulted him whether
it was before or after he had sold to Mr. Eichelberger.
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Mr. Jones: "\Ve are excepting to this ruling· on the grounds
that this is a collateral matter, wholly immaterial and that
the sole question p1·esented to the Court for its determinationThe Com:t: It is limited only as to when he first saw him.
The "\Vitness: Do you want me to answer that?
Mr. White: Yes.
A. It was after June 1st. There were sevc1·a1 people interested in Maycox over a period of ~Tears and prior to June 1st
.Mr. Ostrop here in Hopewell was very much interested in
l\faycox; he claimed be had some potential cuq})age 144 ~ tomer. Mr. Knott of Dinwiddie County was interested in :Maycox, be bought lumber for the
Hummel-Ross people, and Mr. Yancey of Disputanta was interested in Maycox. I didn't have any negotiations with Mr.
Eichelberger prior to June 1st.
Q. Now you met Eichelberger and this man Ostrop · and
Yancey at the court house on June 11th and closed the deal
there, didn't you f
Mr. Jones: If the Court pl~asc, we object, that under the
terms of his contract all rights expired on the 31st of May.
The Court: Isn't it a fact that it was sold and conveved to
Eichelberger on June 11th Y
•
Mr. Jones : Yes, sir.
Mr. "\i\Thite: I aEtked him to tell us when he first started
neg·otiating with Mr. Eichelberger and then I want to follow
up that cross examination.
Mr. Jones: He told you that was after June 1st. Now
when the contract was ciosed what difference does it make?
The Court: I don't think it makes any difference, but I
·will let him say whether he sold it on June 11th. I will let
him answer tlie question that he met him on June 11th.
A. I met him sometime around tlle middle of June, I don't
know whether the 11th. It probably was the 11th.
page 145 } I don't remember the exact date. It was considerably after .June 1st, thougl1.
Q. Did you enter into neg·otiations with Eichelberger for
the sale of that property before Richeeon & Company notified you that Chapin & Ola rk would waive commissions if you
sold it to Mooers T
A. I don't know that tl1ey notified me or when they notified me. I didn't enter into any negotiations with Eichelberger prior to .June 1, 1943.
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The Court= You are ref erring to the telegram sent by
Richeson on the 1st 1
Mr. White: Yes, sir, and I think one on the 4th.
Q. Before :May 31, 1943., did Richeson & Company writeyou that Mr. Mooers was ready to close the dealt

Mr. Jones: if the Court please, we object to that for this.
reason. It has been testified and not denied here tl1at Mr.
Wilson made an offer on May 20th to· sell, that Mr. Mooers'
counter offer was received by him in about two days thereafter, which would place it about May 22rd or 23rd. I submit
that after the receipt of that offer then, that being a rejection of Mr. Wilson's offer of May 20th, that whatever liappened after that time is wholly immaterial.
page 146 ~ The Court: Unless a new contract or offer
were presented and accepted.
M"r. Jones: There is no claim from the plainti:ff 's testimony that any new contract was made after that time, as I
understand it.
·The Court: I think the question was before May 31st didn't
he receive a letter from Richeson & Company stating that
Mr. Moers was readv to settle Y
Mr. White: Yes, sir.
.
The Corirt: Do vou claim there was another contract that
had been entered into at that ·time1
Mr. White: They entered into the verbal agTeement on
May 19tll. In other words, Richeson on May 20thThe Court: "What is the purpose of this question Y
Mr. White: I want to know whether he denies that he
was notified Mr. Mooers was readv to settle in accordance
with the agreement.
.,
The Court: ,vhich agreement¥
Mr. White: The verbal agreement tbey entered into on
May 20th, the agreement by ,J.enkins tp Mr. ,vilson what
Mooers would do and Wilson said all rig·ht and confirmed it
by letter. I want to know if he receivecf a letter ·from RichesonTbe Court-: ·Don't vou have the letter alreadv
pag·e 147 ~ in the record Y
Mr. vVhite: Yes, sir, but I want to ask him
about it.
The Court: You want to ask him if .he received that letter?
you are asking him to say what was in the letter without ref erring to the letter?
w

•

•
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Mr. ·white: I intended to ask him if he received a letter
from his broker Richeson & Company notifying him that Mr.
Mooers had cal1ed on them, Richeson & Company, to close
the deal, that he was ready to settle.
The Court : You asked him did he receive a letter from
his brokers. He has denied they were his brokers. A yes or
no answer to that is almost impossible.
:Mr. ·white: ·what is your ruling, Your Honor¥
The Court: I sustain the objection to -the question in that
form. ·w1ien you have the letter you refer to and ask him
·
did he receive that letter I will let that go in.
Mr. ·white: Exception.
·Q. Now am I correct in saying that you stated on direct
testimony that Mr. Richeson and Mr. Mooers and you think
Mr. Jenkins came to see you at your place of business sometime about June 1st or 2nd and that Mr. Richeson
page 148 ~ wanted to know why you had failed or wouldn't
convey the property to Mr. Mooers? Is that correct?
A. They came to my place to see me after June 1st, yes,
sir.
Q. And you told them you had not signed the contract and
would not convey because they wanted a pair of good mules
and you weren't going· to give them the choice of the four
mules on your place, is that correcU
A. That was one of the thing~ we discussed.
. Q. You told them you weren't going to pay but $1,000 com111-ission; that was discussed. Is that correcU Did you say
that on your direct testimony!
A. Yes, sir, I said that just now, but I don't know whether
I told them that on that dav or not. Thev alreadv knew it.
Q. And at that meeting i understood yon to say there was
another matter which was a question of Chapin & Clark's
claim to commissions on the sale-claimed to have been made
to Mr. Mooers 1
A. The Chapin & Clark matter was referred to, ye.s.
Q. Those are the only three obfoctions you made, is that
correct!
A. No, sir.
Q. What else did yon make!
A. That the contract thev submitted was conpage 149 ~ siderably at variance with the telephone conve~·sation and the letter to Mr. Jenkins.
Q. 'Didn't they tell you that they were-that l\Ir. l\fooers
was ready, willing and able to settle 1

'\
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. A. If they told me that, I don't remember it and if they
did tbey told me after June 1st.
Q. That was at the meeting down there?
A. Yes, about June 3rd.
Q. Now you didn't say anything about that on yom· direct
testimony. You said it was three things: mules and the commission and Chapin & Clark. ·Now do you claim it was some
other objection?
·
A. Well, I don't recall all of the conversation that took
place, all the details. I do recall those three. ·
Q. Those are the only three you recall?
A. No, sir,. I recall some general reference to the contract
being at variance.
.
Q. That is the difference in the personal property you
stated on your direct testimony?
A. Difference in date of closing and the commission and the
personal property.
Q. Do you claim that you made objection on the time Qf
closing at that meeting!
A. I didn't make objeetion on it. That is the reason I
didn't sign it because it waR'at variance.
page 150 ~ Q. You didn't tell them you objected for that
reason, did you?
A. I told them all the reasons I could think of.
Q. Was that one of them?
A. I think we cliscm;;sed that.
Q. ,vm you say it positively if Mr. Mooers and Mr. Riche·
son say you didn't say anything about that T
A. Mr. Mooers and Mr. Richeson· ·were there for sometime
. and we discussed a gTeat many things. I don't know whether
that was brought up or not, but I am i11elined to think it waR.
Q. You don't know, but are inclined to think it was?
A. Yes, sir. Tlrnt is three or four years ago.
Q. Your counsel asked you after that what did you do and
you said nothing. Is that correct?
A. No, I didn't say I did nothing.
Q. He said, ",vhat did you do after these gentlemen
lcfU'' and you said, ''Nothing." Is that conect?
A. I didn't say nnything pertaining· to that, no, sir.
Q. Did you write to Richeson & Company after .Tune 2nd
about this matter f
A. I don't recall that I did. I may have.
Q. Do you deny it?
Mr .•Jones: If he did•
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.Mr. ·white : Let me examine him.
The Court: He has auswei'Sd the questlou by
}Jage 151 } saying~ "I dou 't rer.all it. Maybe I did."

Bv Mr.. White:
·Q. Are you positive of that?
Mr.Jones: If counsel wants to -examine him on that I think
ihe rules of crQss examination require him to show him the exl1ibit.
The Court-: I think so.
M:r. White-: I just want to know if he is positive..
Mr. Jones:. \Ve object.
The Court: I think his answer sl1ows he isn't positive..
_He says, "I don't· recall it. Maybe I did." I q.011 't know
how you could g-et au .answer any more clear.

Bv Mr. Vfhite:

·
·Q. When they came to see you about this contract which
you have :filed here as ·wnson Exhibit A-another copy of
which is filed as M-8 in the other suit and this suit., toodid you revoke or tell Richeson & Company to· no·t attempt to
find any purchaser or proceed with the matter any iurth~rY
A. It was already revoked. It wasn't necessary for me to·
tell them.
Q. I didn't ask you whether it was necessary. I asked did
you notify Mr. Richeson on that occasion to cease efforts to
find a purchas·erf
·
·
page 152 }

Mr. Jones: vVe object. That has been gone
into once bv him.
The Court: I will let him answer it again.

A. I didn't notify liim to cease or continue pr begin or
anything· .else.
Q. Did you tell Mr. Mooers and Mr. 'Ricl1eson that the contract was not such as YOU l1ad made and tl1a t vou would not
-convey the property
Mr. Mooers?
.

to

l\Ir. Jones: I don't know what contract you are talking
alJout. He is assuming the exifitence of a contract ancl we
sav there is none here.
.
The Court: To what contract are YOU referring!
Mr. White: Exhibit "'\Vilson A. ··
Mr. Jones:
submit that isn't a contract, so we object

to it.

·we

C

.
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The Court: He said it wasn't a contract. I think his
question contemplated that. Read the questi?n.
· Note: The stenographer read the question as follows:
"Did you tell Mr. Mooers and Mr. Richeson- that the contract
was· not such as you had made and that you would not con- ·
vey the property to Mr. Mooers f ''
The Court: Answer the question.

By Mr. White:
· Q. Meaning the contract or offer made by
page 153- ~ :Mooers, being·· Exhibit Wilson A.
.
A. As I recall. I told them tbat the contract
form they sent over was at variance with my letter and my
conversation with Mr. Jenkins and therefore I didn't sign it.
I didn't tell them I had consulted my lawyer, Tmt that is one
reason I dicln 't sell it because it was at variance.
The Court: All of that has been gone over.

By Mr. White~
Q. And you Iiave already stated what tbe items of variance
were between your verbal agreement and the Exhibit Wilson Af
A. I think we referred to some and thev were dis-cussed
after June 1st wI1en they came to my office in Hopewell.
Q. Did you tell Mr. Mooers or Mr. Richeson if he would
settle right away you would comply?'
A. No, sir. I don't think anything like that came up.
Q. Did you tell him if he got Chapin & Clark off of your
neck or got that matter out of the way that you wou]d 01"
wouldn't comply °l
·
A. No, sir, and I didn't use the expression "off my neck'"
either.
The Court: "\Vould or wouldn 1t wl1at 1
Mr .. Vlhite: Convey the property to Mr. Mooers.
Q. Did you tell either Mr. Richeson or :Mr. Mooers that if
he would take a pair of mules instead oi a good
page 154 ~ pair of mules you would convey 1
..
A. No, sir.
Q. Did you tell l1im you wouldn't convey Y
A. No, sir, I don 1t think I told him I wouldn't convey. The
matter. was closed as far fl8 I was concerned. .They were
down there trying to make a new deal, it seemed to me.
Q. Now if under your construction they were trying- to
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make a new deal, what offer did you make then and there, if
any?
A. I didn't make any.
·
Q. You made the statement that Mr. Pease worked for Mr.
Mooers a long time before he did for you. Aren't you mistaken about thaU
A. No, sir. Mr. Pease told me that he had worked for Mr.
Eddie Mooers., played baseball with him and his arm went
bad and they carried him on the pay roll a long time and lie
· didn't have a better friend in his life than Mr. Eddie Mooers
and Mr. Bill Mooers.
Q. Did he say Mr. Bill Mooers?
A. He said he worked for both of them.
Q. \Vorked for both of them Y
A. I don't think he made it clear who he was working for,
but he played on the ball team and I think both the- Mr.
Mooers were interested in it.
Q. And you think that is the reason Mr. Pease
page 155 ~ stated that you told him you had sold the place
but to6 cheap¥
A. I don't know why he stated that.
Mr. \Vhite: I objectThe Court: He said, "I don't know."
·witness stood aside.
Mr. ,Jones: The defendant rests.

FRANK S. RICHESON,
being ·recalled in rebuttal, on behalf of the plaintiff, testified
as follows:

DIRECT EXAMINATION.
By Mr. "White:
Q. When you and Mr. Mooers and Mr. ,Jenkins went to see
Mr. "'Wilson along about June 1st or 2nd and had the conversation with him as to w~y be had not signed the deed conveying the property to Mr. :Mooers what objections, if any,
were made by l\fr. ,vnson for not doing sot
Mr. Jones: We object, it the Court please. Mr. Hicl1c~on
testified fully on this on his direct and cross examination and
he cannot go back into it.
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Frank 8. Richeson.
The Court: This is limited to rebuttal.
By Mr. White:
Q. State if at that meeting Mr·. Wilson made any statement
concerning the date of the time of settlementt
Mr. Jones: We object to that, if the Court
page 156 ~ please. As we said before, this witness has gone
upon the witness stand and given an entire version of what occurred there and said what objections were
made and what ,vere not made and we object to him going
back over the same thing.
.
The Court: I don't know whether that was referred to or
not. I will let the question in. Objection overruled.

A. He did not.
The Court: I don't know that that is rebuttal because Mr.
Wilson didn't state positively he did state that was one of the
reasons he didn't sign the contract. He wasn't cert;lin he
stated it at that time but thinks he did.
By Mr. White:
Q. ·was the, object of your visit to Mr. ·wnson on that occasion to find out why he hadu 'tI

•

The Court: That wouldn't be rebuttal.
Mr. Jones: We object.
Mr. White: I want to finish asking the question and except.

Q. Was the object of your visit. to Mr. Wilson on this occasion to find out why he had not conveyed the property to
Mr. :MooersY
page 157 ~ A. It was.
The Court: Mr. Richeson stated that before ..
Witness stood aside.
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W. A. MOOERS,

lJeing recalled in rebuttal on behalf of the plaintiffl testified

as follows:

DIRECT EXAMINATION.
Bv Mr. White~
"'Q. Mr. Mooers, when you and Mr. Frank Richeson and
Mr. Jenkins called on M:r. Wilson at his place of business in
Hopewell aloRg .about June 1st or 2nd state whether Mr. Wilson made at any time the statement that he refused to convey
the property to you because of the time of settlement i
A. No, sir..
Witness stood aside.
l\fr. White: That is the plaintiff's case. We rest.
· l\fr. Jones: Do you submit iU
l\Ir. White: Yes.
The Court: At the conclusion of the plaintiff's case a
motion was made to strike the plaintiff's evidence and the
Court heard argument at that time and took the matter under advisement and was of opinion that the motion should be
sustained, but on reflection the Court .felt that the
pag·e 158 ~ whole case was so nearly concluded that the defendant should be required to put on his testimony in order that the case would be concluded once and for
.all. Having now heard the defendant's evidence, the Court
finds on the merits of the case for the defendant and judg·
ment will be entered according·ly..
.Mr. White: To which ruling of the Court the plaintiff excepts.
The Court: Judgment will be suspended for a period of
ninety days if bond in the amount of $100 is given at any
time within the ninety days.
}Jagc 159 } Virgfoia :

In the Circuit Court of the City of Hopewell~
H. T. Richeson & Co.

v.
Norwood ,vnson.
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CERTIFICATE OF TRIAL JUDGE.

I, J. J. Temple, Jndg·e of the Circuit Court of the City of
J;Iopewell, who presicled over the trial of the case of H. T ~
Richeson & Co. v. Norwood Wilson, in said court, at Hopewell, Virg·inia, on January 16, 1947, and April 26, 1947, do
certify that the foregoing is a true and correct transcript of
all the testimony and evidence introduced on behalf of the
plaintiff and the defendant, together with the objections made
and exceptions taken thereto by the respective parties therein
set forth; all. other incidents of the trial of said case, including all rulings of the Court and the objections and exceptions
thereto witlt..tbe grounds assig-ned.
, I further certify that this certificate bas been tendered to
and sig11ed by me within the time prescribed by Code Section 6252 for tendering and signing bills of exceptions and
that reasonable notice in writing· has been given to the attorney for the defendant, the opposite party, of
page 160 ~ the time and place at which said certificate would
be tendered.
Given under my hand this 2nd day of June, 1947.

J. J. TEMPLE,
Judge of the Circuit Court of the
City of Hopewell.
page 161

~

Virginia:

In the Circuit Court of the City of Hopewell.

H. T. Richeson & Co.
v.
Norwood Wilson.
CERTIFICATE OF CLERK.

I, J. Hamilton Hening, Clerk of the ,Circuit Court of the
City of Hopewell, certify that the fore going transcript of the
evidence and other incidents of the trial of the case of H. T.
Richeson & Co. v. Norwood Wilson, together with the certificate of the Trial Judge, has been delivered to and filed
with me this 2nd day of June, 1947.
J. HAMILTON HENING,
Clerk of the Circuit Court of the
City of Hopewell.
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CLERK'S CERTIFICATE.

In the Clerk's Office of the Circuit Court of the City of
Hopewell, on the 5th day of June, 1947.
I, J. Hamilton Hening, Clerk of the Circuit Court of the
City of Hopewell, do hereby certify that the foregoing transcript includes the papers filed, testimony taken and the proceedings had thereon in the suit of Frank S. Richeson, Robert
C. Bayliss, Herman S. Booth, partners trading as H. T. Richeson and Company, Plaintiffs, versus Norwood Wilson, Defendant, now pending in our said Court.
I further certify that the same was not made up and completed and delivered, until the defendant had received due
notice thereof and 9f the intention of said plaintiffs to appeal to the Supreme Court of Appeals of Virginia for a writ
of error and supersedeas to the judgment therein.
I further certify that the bond required in this case has
been g·iven.
Teste:

J. HAMILTON HENING,
Clerk of the Circuit Court of the
City of Hopewell.
Fee for transcript, $7.50
Postage,
1.00
8.50

A Copy-Teste:
M. B. WATTS, C. C.
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