IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4062
:

1·

VIRGINIA:
In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Thursday the 9th day of
October, 1952.
ROLAND C. OMOHUNDRO,

Plaintiff in Erro!,

against

COMMONWEALTH OF VIRGINIA,

Defendant in Error.
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From the Circuit Court of Arlington County.

2

Supreme Court of Appeals of Virginia

RECORD

•

•

•

•

Address: 2008 8. Pollard St.
Arlington, Va.

•
Permit: None
License 212-410

Warrant of Arrest
Commonwealth of Virginia, Arlington County, to-wit:
To the Sheriff or any Peace Officer of the said County:
WHEREAS Officers Pearson & Huber of the said County,
Jias this day made complaint and information on oath before
me, the undersigned ,Judge of County Court for the said
County, that Roland C. Omohundro did, on the 28th clay of
Oct., 1951, in said County operate a motor vehicle over the
highways of said County in a reckless manner and while under the influence of alcoholic beverages, in violation of a
County Ordinance, unlawfully and against the peace and
dignity of the Co~monwealth. These are, therefore, in the
name of the Commonwealth of Virginia, to command you
forthwith to apprehend and bring before me the body of the
said defendant named above to answer the said complaint,
and to be further dealt with according to law, and to summon
the witnesses named on the back hereof to appear on the next
day fallowing· the arrest.
Given under my hand and seal this 28th day of October,
1951.
HUGH C. CREGGER, JR.,
Subst. Judge (Seal)
(on back)

10/29

59578

In the Coun,ty Court of Arlington County
Commonwealth of Virginia

vs.
Roland C. Omohundro

W.M.

LI

Roland C. Omohundro v. Commonwealth of Virginia.

a

Charged with
Driving while intoxicated-Vio. Co. Ord.
Warrant of Arrest
Officer's Return
Executed the within warrant t1tis 28th day of October, 1951
by delivering a true copy thereof to the defendant, taking him
into custody and summoning all witnesses named except

who were not found.

OFFICER C. C. PEARSON
Police Dept.
of Arlington County, Virginia.
10/28/51. 8 :45 P. M.
Bond set at $500.00.

HUGH C. CREGGER, JR .
.Subst. Judge.
9:00 P. M.

--")
i

Bond set. Not to be released except to responsible person..

H.C. C.
10/29/51. Cont. to 11/14.
Judge.
11/14/51. Cont. to 11/28/51.
Judge.
11/28/51. Case continued to 12/5/51.

HUGH C. CREGGER, JR.
Subst. Judge.
12/5/51. Plea of n. g. Evidence heard. Found guilty.
Sentenced to 30 days in jail and fined $100.00 and costs. Jail.:
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time suspended during good behaviour upon payment of fine
and costs.
·
Appeal noted. Bond continued.
PAUL D. BROWN
Subst. Judge.
Witnesses to be summoned:
Name-

.. . . . . . . . . . . . . . . . . .......... .

Address:

. . . . . . . . . . . . . . . . . . .......... .
•

•

•

•

•
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Recorded in Common Law Order Book No. 33 Page No.
586 on 3/31, 1952.
C-329.

This day came the Attorney for the Commonwealth, and
the defendant pursuant fo his recognizance, and his counsel,
William C. Nemeth.
THEREUPON a jury of five was selected and sworn as
the law directs composed of following persons:
Earl Cooper, Fred N. ,vindridge, Walter Abendschein,
Virgil A. Atwood and John G. Lewis.
WHEREUPON the jury received the evidence, was instructed by the Court and heard argument of Counsel, and
after a time returned into Court with the fallowing verdict:
"We the Jury find, Rolarid C. Omohundro, Guilty.
fine to be One Hundred Dollars ($100.00).

The

WALTER F. ABENDSCHEIN,
Foreman.''

Roland C. Omohundro v. Commonwealth of Virginia.
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THEREUPON the defendant moved the Court to set aside
the verdict of the jury as being contrary to the law and evidence; which Motion the Court denied and defendant excepted.
IT IS THEREFORE THE judgment of the Court that the
defendant pay a fine of One Hundred Dollars ($100.00) and
the costs of this proceeding,
THEREUPON the Defendant, having signified his intention of applying to tl1c Supreme Court of Appeals of this
State for the award of a writ of error and supersedeas to the
judgment of the Court and having moved the Court for a
suspension of the execution of the judgment of the Court for
a period of Sixty ( 60) days from the entry thereof, within
which to make such application.
IT IS ORDERED that the execution of the judgment herein be suspended for a period of Sixty (60)
davs from this date.
Appearance Bond to remain in full force and effect.
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WALTER T. McCARTHY
Judge .

•
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INSTRUCTION NO. 1.

The Court instructs the jury that no person shall drive or
operate any automobile or other motor vehicle, car, truck, engine or train while under the influence of alcohol, brandy,
rum, whiskey, gin, wine, beer, lager ale, porter, stout or any
other liquid, beverage or article containing alcohol or while
under the influence, of any narcotic drug or any other selfadministered intoxicant or drug of whatsoever nature.
page 8
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INSTRUCTION NO. 3.

1
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The Court further instructs the jury that "under the influence of intoxicants'' cover not only the ,vell known and
easily recognized degrees of intoxication but also any abnormal mental or physical condition which is the result of indulgence in any degree of intoxicating liquor and which deprives

'
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t}1e one using it of that clearness of intellect and control of
himself which he would otherwise possess.
page 9 ~

INSTRUCTION NO. 4.

The Court instructs the Jury that if they believe, from the
evidence in this case, beyond a reasonable doubt, that the Defendant Roland C. Omohundro, operated a motor vehicle
upon the public highway of Arlington County, Virginia, on
the day charged, while under the influence of an alcoholic
beverage, then you shall find him '' guilty of driving under
the influence of an alcoholic beverage, and you shall fix his
punishment by a fine not less than One Hundred nor more
than One Thousand Dollars, or confinement in jail not less
than one month nor more than 6 months, or both, in the discretion of the Jury."
The Court further instructs the Jury that the words "reasonable doubt'' do not mean a vague, fanciful or conjectural
doubt, but in order to justify an acqttitted, your doubt as to
the guilt of the accused mm,t be such a serious and substantial one as would cause you to hesitate in acting upon your
own more important affairs.
i

page 10 ~

INSTRUCTION NO. 5.
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The Court instru~ts the Jury that the Defendant is presumed to be innocent and that this presumption goes with him
through all the stages of the trial until the Commonwealth,
npon ,vhom the burden of proof rests, has shown beyond a
reasonable doubt that the Defendant is guilty. A doubt enµ:cndered by sympathy or by a dislike to accept the responsibilit of convicting the Defendant is 110t a reasonable doubt.
'l1he law does not require proof amounting to absolute certainty, nor proof beyond all possibility of mistake. If, after
having carefully and impartially heard and weighed all the
evidence, you reach the conclusion that the Defendant is guilty
with sitch degree of certainty that you would act upon the
faith of it in your own most important and critical affairs,
then the evidence is sufficjent to warrant a verdict of guilty.
If you do not reach such conclusion, then your verdict should
he not guilty.

Roland C. Omohundro v. Commonwealth of Virginia.
page 11}
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INSTRUCTION NO. A.

The Court instructs the jury that the law presumes that
the defendant, R. C. Omohundro, is innocent of the offense
charged against him, and that such presumption follows him
throughout every step of the trial; that it is incumbent upon
the Commonwealth to establish the defendant's guilt by proof
so clear and convincing and satisfactory in its nature as to
convince the jury of his guilt beyond all reasonable doubt;
that before the jury can find the defendant guilty in this case,
they must believe and be satisfied from the evidence in the
case, beyond all reasonable doubt, that he is guilty; that if
the jury, or any member of the jury, after carefully weighing
and considering all the evidence in the case, should entertain
a reasonable doubt as to the guilt of the defendant, R. C.
Omohundro, they cannot return a verdict of guilty.
page 12 }

INSTRUCTION NO. E.

The Court further instructs the jury that the findings of
the '' drunk-o-meter '' test, as admitted to evidence in this case,
are not conclusive or binding upon the jury nor do such findings raise any presumption at law of the guilt of the defend;mt, but the jury is to give only such weight to this evidence
as they might think it is entitled to, and the jury is the sole
and exclusive judge of the testimony and the weight which
"it is to be given; and in this connection, it is proper for the
jury to consider and weigh this evidence with all of the othe
evidence in the cause in arriving at their verdict.

•
page 15
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INSTRUCTION NO. C.

The Court instructs the jury that unless they believe from
all the evidence beyond all reasonable doubt, that the defendant, R. C. Omohundro, was operating an automobile in Arlington County and while so driving he was under the influence of intoxicants to such an extent that his ability to drive
with safety to himself and others was thereby materially impaired, they must return a verdict finding the defendant not
guilty as charged.

•

•
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AT LAvV NO. C-329.
NOTICE OF APPLICATION FOR TRANSCRIPT OF
RECORD.
To: William .J. Hassan, Esq.
Attorney for the Commonwealth of Virginia
in and for the County of Arlington
Arlington Court House
Arlington 1, Virginia.
TAKE NOTICE that on the 29th clay of May, 1952, the unflersigned, by counsel, will apply to the Clerk of the Circuit
Court of Arlington County, Virginia, for a transcript of the
=record in the case of the Commonwealth of Virginia vers'lts
R. C. Omohundro, said transcript to consist of all pleadings,
exhibits, me11wrana and orders, stipulations as to the facts
and testimony adduced at the tria 1 of tl1e said case on, to-wit,
the 31st day of :March, 1952, together with any and all parts
of the official record of the said case; said transcript of the
~aid official record to be certified bv the said Clerk of the
said Court as a true copy of the original record in the case
heretofore stated.

R. C. OMOHUNDRO.
By Counsel.
Counsel for Defendant-petitioner:
WILLIAM C. NEMETH,
1319 N. Court House Road,
Arlington 1, Virginia.

page 18
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AT LAW NO. C-329.
NOTICE OF APPEAL AND ASSIGNMENT OF ERROR.
COMES NO"W the Defendant-Petitioner, R. C. Omohundro,
by counsel, and files this, his Notice of Appeal and Assignment of Error in the above-styled case as follows:
1. The Defendant-Petitioner, R. C. Omohundro, by counsel,
hereby formally states his intention to apply to the Supreme
Court of Appeals of Virginia for a Writ of Error from a
judgment entered against him in thff above-styled Court in
the case of Commonwealth of Virginia versits R. C. Omohundro on the 31st day of March, 1952.
2. As Assignment of Error and basis for application to
the said Supreme Court of Appeals of Virginia for a ·writ
of Error, the said Defendant-Petitioner, R. C. Omohundro,
alleges the following:
A. That the trial Court erred in admitting into evidence an
empty Lottie which allegedly had contained a beverage of alcoholic content without requiring proper identification of the
same as a foundation for its admission in evidence and in not
requiring the Commonwealth of Virginia to prove with particularity the custody of the said bottle from the time of the
original taking into possession by a law enforcement officer,
or officers, down to the time of its introduction at the trial
and without further requiring the Commonwealth of Virginia
to show by competent evidence that the said bottle and/or
its contents, if any, had remained unchanged since the said
bottle was taken into possession by the said law enforcement
officer, or officers.
B. That the trial Court erred in admitting into evidence
testimony relating to an alcoholic and/or sobriety test, commonly known and referred to as a '' Drunk-0-1\foter" test, allegedly taken by the Defendant-Petitioner, R. C. Omohundro,
said testimony being received by the Court through the testimony of a police officer of the Arlington County Police Department, A. Fuschman, who was not properly qualified to
give such tests or render opinions as to the results
page 19 ~ of such tests due to a lack of technical training or
education in the field of laboratory testing and/or
analysis, the said witness, A. Fuschma.n, stating on cross-examination that certain established precautions for control of
fmch tests were not taken by him either before or after the
giving of tho test in question, all of which was evidenced by
the testimony of the said witness.

Supreme Court of Appeals of Virginia
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C. That the trial Court errc<l in not granting DefendantPetitioner's Instruction No. "C ", saiJ lm;tructiou No. '' U"
being as follows:
'' The Court instructs the jury that unless they believe from
all the evidence beyond all reasonable doubt, that the defendant, R. C. Omohundro, was operating an automobile in Arlington County and while so driving he was under the influence
of intoxicants to such an extent that his ability to drive with
safety fo himself and others was thereby materially impaired,
they must return a verdict finding the defendant not guilty
as charged."
said Instruction No. '' C '' being approved by the Supreme
Court of Appeals of Virginia in the case of Owens v. Gonimonwealth, 147, Va. 624, 629, the said Court being advised of the
said citation and ruling.
The Defendant-Petitioner, R. C. Omohundro, by counsel,
further states that proper and timely objections were made
to the introduction of all the said evidence and that proper
and timely exceptions were noted to the rulings of the trial
Court in each specific instance heretofore stated.

R. C. OMOHUNDRO.
By Counsel.

\·

Counsel for Defendant-Petitioner:
"WILLIAM C. N~METH,
1319 N. Court House Road,
Arlington 1, Virginia.

'!

5/29/52.

•

•

STIPULATION AS TO FA:CTS AND TESTIMONY
ADDUCED AT THE TRIAL.
BE IT REMEMBERED that at the trial of the abovestyled case held in the Circuit Court of Arlington County,
Virginia, on the 31st day of March, 1952, the following facts
and testimony of certain witnesses were adduced as regard
the .A.ssignment of Errors assigned by the Defendant-Petitioner, Roland C. Omohundro, as g-rounds for Petition to the
Supreme Court of .Appeals of Virginia for a Writ of Error

Roland C. Omohundro v. Commonwealth of Virginia.
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from the judgment heretofore entered against the said Defendant-Petitioner, Roland C. Omohundro, in the abovestyled case:
1. That during the course of the trial, as referred to above,
the Commonwelth of Virginia, by and through Alfred L. Hiss,
Assistant Attorney for the Commonwealth, attempted to
identify a certain empty bottle, to-wit, a bottle alleged to have
previously contained an alcoholic beverage, by a witness,
Chester C. Pearson, said witness being a member of the Arlington County Police Department; that the said witness testified that he had taken the said bottle from the custody of the
Defendant-Petitioner, Roland 0. Omohundro, and subsequently turned the said bottle into the Desk Clerk of the Arlington County Police Department, and that the said bottle
had been out of his, the said witness's possession for a period
of several months until the morning of the said trial, to-,,tit,
the 31st clay of :March, 1952; however, the defendant, on examination after the Commonwealth had rested its case, and
after the said bottle had been admitted into evidence by the
Trial Court, did state that the said bottle in question was his
but further stated that it was used for the purpose of carrying· a type cleaner which he used in his occupation, to-wit, a
printer in the Bureau of Engraving and Printing
page 2 ~ in Washington, D. C. Officer Pearson, on direct examination, identified this bottle by means of a tag·
affixed to the neck thereof; said tag had the following data
on it: "In car owned and driven by Roland G. Omohundro
charged with D. \V. D., 8/28/51, 7 :15 P. M., signed by Pearson and Huber; Property No. 1693-F4, vV. T. H." The Commonwealth offered no further witnesses in an offer to prove
the chain of custody; that upon an offer to introduce the said
bottle into evidence by the Commonwealth of Virginia, counsel for the Defendant-Petitioner, Roland C. Omohundro, objected on the grounds that the Commonwealth had failed to
prove tlle chain of custody of the said bottle, that is, that the
Commonwealth failed to produce witnesses who bad bad custody or access to the said bottle, and. that further, the Commonwealth had failed to show that the condition and/or contents, if any, of the said bottle had remained unchanged since
the taking into possession by the witness or other law enforcement officers. Said objection was over-ruled by the
Trial Court and exception to the said ruling of the Court was
duly noted by counsel for the Defendant-Petitioner.
2. That during· the couse of the said trial, the Commonwealth of Virg'inia called as a witness for the Commonwealth,

,,._
"\

I

\
I
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one A. Fuschman, a member of tl~e Arlin·i;ton County Polir>e
Department, and attempted to u~o tl1c Haicl witness a~s un expert allegedly qualified to give icsLs and render opinions as
to the results of said tests relating to the alcoholic content
of the breath through the use of a machine commonly known
and referred to as a "drunk-0-1\foter; that the said witness
testified that he bad never taken a course in chemistry ; that
he was a high school gTaduate and had not attended college;
that he had not made a control test to determine the accuracy
of the said machine, either immediately before or after a test
was given to the said Defendant-Petitioner, Roland C. Omohundro; that he did not know whether or not the said machine
was accurate before, at the time, or after the test was given
to the said Defendant-Petitioner; that his entire training in
the use of the said machine consisted of approximately two
days instruction in Richmond, Virginia; that he had never
taken any laboratory training or instruction in the analysis
and evaluation of such tests.
That during the course of the said trial, the Depage 3 ~ fendant-Petitioner called as a witness for the Defendant-Petitioner, one Doctor Richard Kelsey,
l\L D., who qualified ns a pathologist and research specialist
in the particular field of analyzing of the blood and breath
for alcoholic content thereof, who testified to the fact that a
person giving such tests as the one introduced into evidence
at this trial -by the Commonwealth should have laboratory
training of at least nine to eighteen months in order to be
a properly qualified technician, skilled in the use of and analysis of the said Drunk-0-1\foter machine.
That during the course of the said' trial, the Commonwealth
called as a witness for the Commonwealth, one Doctor William Doland, J\L D., who qualified as a pathologist and research specialist in the particular field of analyzing of the
blood and breath for alcoholic content thereof, who testified
as to the accuracy of the test as set forth by an operator of
this Drunk-0-Meter macl1ine and further, Dr. Doland testified that a person to operate this machine did not need an extensive training course to qualify as a mere operator of the
machine in question and, further, in his opinion, Officer A.
Fuschman did qualify and act as a competent operator of the
Drunk-0-Meter; that as to the particular machine in dispute,
he had checked it on several occaf.ions by using blood taken
from the bodv and comparing· it with the results of the said
Drunk-0-Meter and found to be approximately correct with
a slight degree of error; Dr. Doland further testified that he
.'.<··,.{l\ad not made this test or check as to the accuracy of this par~ ·,:ijfu,

Roland C. Omohundro v. Commonwealth of Virginia.
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ticular machine in dispute, that is, the Drunk-0-Meter used
on the Defendant-Petitioner, Roland C. Omohundro, for at
least a month prior to the test given the said Defendant-Petitioner and that, in his opinion, the best or most accurate results to be obtained from the operation of the said machine
is the dual test which consists of an actual blood extraction
and analysis thereof and a comparison of said analysis with
the results of the breath test and analysis, which was not done
in this particular case, that is, the test made on the said Defendant-Petitioner, Roland C. Omohundro. That ·Counsel for
the said Defendant-Petitioner made objection to the introduction of such "Drunk-0-Meter" evidence on the grounds that
the operator of the said machine was not qualified
page 4} as an expert to operate the said machine and further was not qualified to give his opinion as to the
results and analysis of such results as evidenced by the testimony given by the said witness, A. Fuchman, on direct and
cross-examination. Said objection was overruled by the trial
Court and exception to the said ruling of the Court was duly
noted by counsel for the Defendant-Petitioner.
3. The Commonwealth, when using Officer Pearson as their
witness, obtained the following testimony from him:
Officer Pearson testified that he observed the defendant going south on Glebe Road in Arlington County, weaving back
and forth over the said road, passing over the double white
lines on the left side, and then passing back to the shoulder
on the right side of the road, and by bis action making it
necessary for the oncoming traffic to pull off the road to avoid
striking the defendant. Officer Pearson commanded the defendant to stop, and upon stopping, he did stop squarely in
the middle of llis lane without any attempt to pull over to the
side, where ample space was available. Upon Officer Pearson's commond to "pull over", the defendant merely stared
at him, and the accompanying officer, Private Huber of the
Arlingfon County Police Department had to get out of. the
squad car and request the defendant to pull over to tl1e side
of the road before this feat was accomplished. Officer Pearson parked the squad car and then approached the defendant
and observed the eyes of the defendant, and stated that they
were bloodshot and staring. Upon cross examination as to
the condition of the defendant's eyes, the defense attorney
,
request~d Officei: Pearson to examine the defendant's eyes , :)ii,.:{\
at the time of trial and Officer Pearson stated that they we11e· +::)t(:i~ ·
at the time of the trial, bloods):iot, but they were more blo9'd- ,':\,:)ft,,.. ·
shot at the time he was arrested. Officer Pearson furili;~f\::/::)r,

.~f!i);Jif,
)ft-:
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stated that the defendant's speech was incoherent and that tlre
odor of alcohol was definitely present upon the breath of the
defendant. Officer Pearson re--1uei;ted the driving permit and
registration of the defendant and the defendant could not
locate them. However, said permit and registration card
were subsequently located in the car between the seat and the
door of the car. Officer Pearson asked if the defendant was
siclc and received a negative response. Officer Pearpage 5 l son then placed the def end ant in the police car and
· proceeded to take him to the station. While en
route, ·Officer Pearson, in conversation with the defendant,
asked him how much he had been drinking, and the defendant
at first stated 1 or 2 beers. Then, as they proceeded further,
he said 2 or 3 beers. Upon arrival at the station, the defendant finally Imel arrived at 3 to 5 beers as his consumption
from the hours of 3 to 5 at the home of his brother-in-law.
Officer Huber of the Arlington County Police Department
then, on behalf of the Commonwealth, took the stand and his
testimony was a corroboration of Officer Pearson's testimony
as to the zigzagging of the vehicle driven by the defendant,
and of the physical appearances of the defendant. Officer
Huber further testified that when Officer Pearson arrived at
the Police Department with the defendant in custody, he assisted the defendant down the steps to tbe booking desk.
Officer Huber, on cross examination, did testify that such assistance is the general custom for persons charged with this
offense.
Officer Fuschman, on behalf of the Commonwealth did testify that he gave the defendant the alcoholic influence examination and that prior to giving this examination, he did state
to him his constitutional rights and did receive an affidavit
signed by the defendant complying with this examination, and
this examination did indicate that the "balance" of the defendant was fair, that the "walking and turning" test was
fair to uncertain, that tl1e "finger to nose'' test was uncertain, and that the '' picking up coins'' test was uncertain, that
the color of the face was apparently normal, and that the
clothes of the defendant were orderly, and his attitude polite,
cooperative, but very talkative. The eyes of the defendant
were watery and bloodshot, and as to the speech test under
the alcoholic influence report, the results were fair. Officer
Fuschman further stated, upon examination, that the reading
of the ''Drunk-0-Meter'' was .21.
4. That the Defendant-Petitioner requested the Trial Court
to give the following instruction to the jury:

Roland C. Omohundro v. Commonwealth of Virginia.
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"The Court instructs the jury tl1at unless they believe from

aU the evidence beyond all reasonable doubt, that the defendant, Roland C. Omohundro, was operating an automobile in Arlington ·County and while so driving he
was under the influence of intoxicants to such an
extent that his ability to drive with safety to himself and
others was thereby materially impaired, they must return a
verdict :finding the defendant not guilty as charged.''
page 6

~

Counsel for the Defendant-Petitioner argued that said Instruction, Instruction No. "C ", had been approved by the
Supreme Court of Appeals of Virginia in the case of Owens
v. Commonwealth, 147 Va. 624, 629, and offered the said case
to the Court to read; that after the Court had considered
argument of counsel and considered the said cited case, the
Court refused to give the said Instruction No. '' C '' to the
jury. Said ruling of the Court was duly excepted to by counsel for the Defendant-Petitioner.
We l1ave read the foregoing .Stipulation as to Facts and
Testimony Adduced at the trial of Commonwealth of Virginia
v. Roland C. Omohundro, held before the Circuit Court of
Arlington County, Virginia, on the 31st day of March, 1952,
and do hereby stipulate that the foregoing is an accurate account of the facts and testimony adduced at the said trial.
WILLIAM C. NEMETH
Counsel for Defendant-Petitioner
]\fay 29, 1952.

WILLIAM J. HASSAN
Attorney for the Commonwealth.
May 29, 1952.
WALTER T. McCARTHY
Judge.
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A Copy-Teste:

H. G. TURNER, C. C. .

