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Frank Salyer. 

Q. ·was what you put up there out of new material, or did 
you build it from second hand lumberf 

A. Most of it was new .. 
Q .. ·what kind of structure was it? 
A. The other two rooms were out of real good white oak 

lumber. 
Q. How long had the other two rooms been there t 
A. I don't know. 
Q. Was it ceiled, or how was it finished on the inside? 
A. I believe the room I }Jut there had rough ceiling over-

head. 
Q .. vV as nny heavy paper used 1 
A. I didn't complete the room. 
Q. Did you put the siding on? 
A. No, he had that done later on. 

Q. ·was this heavy tar paper he had put onY 
page 24} A. It is heavy asbestos. 

Q. In shingle f o:i;m 1 
A. In rolls. 
Q. Marked like brick? 
A. Yes. 
Q. How wide were these rolls? 
A. 16 inch I believe. 
Q. Did he ever put t:µat over all of it Y 
A. I couldn't·say. ' 
Q. Do you know the life of that kind of siding~ 
A. It will las~ several years. Most of it is put q:~ l&.._ 

or 16 years service. ( · 
Q. You don't know anything· about the way they divided the 

land, do you? 
A. No. 

RE-EXAMINATION: 

By Mr. Quillen: 
Q. "What kind of roof does the house have? 
A. Metal. 
Q. Is that more expensive than composition roof? 
A. Yes, sir. · 

Witness stands aside. 
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page 25 ~ The witness 

IRA SALYER, 
being first duly sworn, testified as follows:. 

DIRECT EXAMINATION .. 

By Mr. Quillen: 
Q. Where were you born and reared f 
A. Lower end of Russell County! 
Q. How old are you Y 
A. 60. 
Q. "\Vere you raised on a farm f 
A. Yes, sir. 
Q. I believe you are a merchant down there now ·Y 
A. Yes, sir. 
Q. Were you one of the :first commissioners that were sent 

to partition this Nickels land t 
A. Yes, sir. 
Q .. State whether or not you j:hought it would be to the best 

interest of the parties to try to partition this land in kind1 01 .. 

sell it a:s a whole?' 
A. I thought it would be much be\iter to sell it as a whole .. 

There is no way to divide it to make all parties· eqmd. 

By tI1e Court: 
Q. Your judgment is that it would be to the best interest of 

all the Rarties to sell it as a whole and divide tl1e money°l 
_. A. Ye~, sir. 

page. 26 ~ Mr. Quillen ~ 
Q. V\7:here is the most value, the buildings or tl1e 

Iand1 
A. The buildings are worth more than the land. 
Q. Including the yard, garden and alH 
A. Yes, sir. . 
Q. ·what would you consider a fair market value for the 

whole farmf 
A .. Well, I would say $1600.00 or $1700.00 at this time .. 
Q. How long have you known this tract of land f 
A. All mv life. 
Q. TeII the _Court I1ow tl1e value of the sI1are, the way this 

last Commission undertook to value it, would compare with 
what they assigned to Alta Nickles and her children? 

A. It looks to me like tl1ey laid off about 3/4 of the vabw 
to Ella Nickels and 1/ 4 to Alta. 
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fra Salyer. 

Q. About how much would you say is in that little cultivat-
ing spot on top of the hill, which has been referred to here? 

A. I would say something like 1.2 acres. 
Q. About how much would there be in this little bottom Y 
A. About .1 or so, not very much. 

CROSS EXAMINATION. 

By Mr. Griffith: 
Q. Do you mean to say there is only about .1 of an acre in 

this little bottom ·f 
A. I said .1 to .2 cut off to her. 

page 27 ~ Q. How does that bottom lay on up the hollow? 
.... 1\.. It tapers up that way. 

Q. Does it extend on up to the Meade-laud? 
A. Yes, it tapers out to a point there., There is a little 

swamp there, the bottom I am speaking of is the dry land. 
Q. ,v en, it is 330 feet, or more, from the share that is laid 

off to Ella? 
A. I never measured it. 
Q. This map shows that, don't iU 
A. I couldn't tell you. 
Q. Now, Mr. Salyer, this is the second time iou have testi­

fied in the case? 
A. Yes, sir. 
Q. How did you bapp_en to· go down there after the .. 9ther 

division f 
A. I just went to be going. 
Q. Wlrn else went? 
A. Ralph Ryan, J olm Byerly, John Byington. 
Q. Now, when you went down to Mrs. Ella Nickels' did one 

of you tell her that the F. B. I had send vou down there? 
.A. No, sir, I didn't. · 
Q. Did anyone tell her tl1at there that day? 
A. She asked J olrn Byerley what law sent us there, and he 

said the F. B. I. 
Q. You are testifying the same thing now that you did be­

fore, that you don't think it could be divided equally? 
A. Yes, sir. 

page 28 ~ Q. Do you think your judgment is any more d0-
pe11dable than that of the Commissioners who did 

go there and make this division? 
A. I aint going to say that it is, but I am going to tell you 

that it cannot be divided erttrnlly or fairly. 
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Ira Salyer. 

Q. Now, do you know how mucb it takes to make an acre Y 

A. Yes,_ sir. , . 
Q. Did you make any measurements up on top of the lull? 
A. No, sir, I just looked it over. 
Q. And your observation was 1 
A. That it was 1.2 or 1.3 acres. 
Q. Assuming it takes 208.75 feet each way to make an acre, 

do you think there would be more than that 1 
A. I don't think it would. 
(~. How much do you figure is in the bottom taking it all 

the way-how much do you figure is on the lower side of the 
road, 8 poles wide f. 

A. I don't know. I can figure it pretty close looking at it. 
Q. Now, if it is 362 feet long and 8 poles side, running up 

to 132 feet at the top, how much woulq.. there be in iU 
A. As I said I can g·o look at it and tell pretty close. 
Q. I am telling· you how wide and how long it is, and asking 

you how much, in your judgment that acreage would be? 
A. A little more than an acre. 

page 29 ~ By the Court : 
Q. Did I understand you to say that you under­

stood the division that has been made by the last Commission­
ers, that is the part assigned to Mrs. Ella Nickels and the part· 
assigned to l\frs. Alta Nickels and her children f 

A~ Y.~, sir. · , 
_.,...._Q. Wli~t did you state that you thought the value of these 
respectiv~ tracts would be, what did you put tlie difference Y 

A. I said that l\frs. Ella Nickels got about 3/4 of the valu­
ation of the whole. 

Q. In other words you don't think that is a fair and equal 
division between them Y 

A. No, sir. 
Q. And I believe you stated that, in your judgment, the in­

terest of al] would be served by a sale of the whole t 
A. Yes, sir. 

Bv Mr. Griffitl1: 
· Q. How familiar are you with the improvements there f 
A. I nev·cr went through it, never went through the house

1 

hut ha-ve looked it over. 
Q. Do you remember the barn on top of the hill 01 
A. Well, the o]d barn on top of the hill is rotted do,\'11. 

Not much to it. 
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Peter H. Vicl~e·rs. 

page 30 ~ By Mr. Quillen: 
Q. Are you any relation to any of the parties! 

.A. No_, sir .. 

·witness stands aside. 

The witness 

PETER II. VICKERS, 
being first duly sworn testiiietl as follows : 

DIRECT EXAMINATIQN. 

B~r Mr. Quillen: 
Q. Mr. Vickers, how old are you f 
A. About 66. 
Q. "Where do you live? 
A. In the lower end of the County. 
Q. Are you acquainted with the land in questioD; in this case? 
A. Yes, it joins my land. 
Q. How long l1ave you known it! 
A. All mv life. 
Q. Are you a farmer? 
A. Yes, sir. 1 

Q. You have. seen land bought and sold and traded and 
trafficecl al! Y?Ur life? ... 1---\, 

A. Yes, su·. _ 
Q. I will ask you to state whether or not you u.nderstand'· 

the way this land lies? 
A. Yes, sir. 

page 31 } Q. Please state whether or not in your opinion 
it would be practical to divide that land in kind 

between the parties hereto, :Mrs. Ella Nickels and Mrs. Alta 
Nickels? 

A. No, sir, I think it would bring· more put up as a whole. 
Q. 'Pell the Court why you say this? 
A. It goes up a hollow and one side is steep, and the other 

side is not so steep. I don't see l10w you could divide it equal. 
Q. How much more would it bring sold as a whole, would 

YOU think? 
~ A. I would say as much again. 

Q. Are you acquainted with the improvements on the land? 
A. Yes, sir. 
Q. ·what is the chief value of that property, is it the build­

ings or the land? 
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Peter H. Vickers. 

A. My opinion is it is the improvements. . I would rather 
have the house and improvements, and one acre of land than 
to have the rest of it. 

Q. I will ask you to state what would be the difference in 
the value of the share of 8.9 acres that the Commissioners m1-
dertook to lay off to Mrs. Ella Nickels and the 13 acres laid 
off to Mrs. Alta Nickels? 

A. That would be about 2/3 to 1/3. Mrs. Ella Nickels share 
would be at least 2/3 of the value of the whole thing. 

Q. You think her interest would be worth double what the 
other would be Y 

page 32 } A. Yes, sir. 
Q. Are you any relation to any of the parties? 

A. No .. 
Q. How much water is on this land, is there just one springf 
A. Just one spring. . 
Q. ·what is the nature of the land? 
A. Very common land. 
Q .. Is ther.e any house seat on the part laid off to Alta Mae 

Nickels? 
A. No, sir. 
Q. How would yon have to go to get up on the part laid 

off to Alta Mae Nickels? 
A. You would have to go over tbe other party. 

CROSS EXAMINATION. 

By Mr. Griffith: 
Q. Do you know anything about how that house is con­

structed, whether it is a frame house, or just a boxed house? 
A. I don't know nothing about it, and it is a 3 room house. 
Q. How about the area up there-how much is there in that 

clover field on top of the hill Y 
A. About 1-1/4 acres. 
Q. ~fr. Vickers, one of the lines would affect you would it 

110U 

A. I don't know as it would affect me one bit. 
page 33 r Q. Is this line an extension of Bennett Bostic 's 

line clown here, or wherever that corner is Iocatedf 
A. If I understand it right this line np through here· the 

Nickels line, joins my line. ' 
Q. Bennett Bostic is South? 
A. Yes, sir. 
Q. But as to where that line is located would affect yours 

and Bennett's line y· 
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J ohm, Byington. 

A. I don't know. 
Q. ·what is your idea about the acreage in that bottom Y 
A. Approximately one acre. May not be that much. 

Witness stands aside. 

The witness 

JOHN BYINGTON, 
being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Quillen: 
Q. How old arc you, Mr. Byington? 
A. 54. .. . 
Q. Do you know the land in question in this case? 
A. Yes, sir. 
Q. Are you any relation to any of the parties? 
A. No, sir. 
Q. How close do you live to the land! 

A. Around three miles. 
page 34 ~ Q. What do you do? 

A. Farm. 
Q. What, in your opinion, is tl1e general value of this land? 
A. Well, the land is not so valuable. 
Q. What is the chief value on iU 
A. ·well more so the buildings. 

· Q. You mean the house, garden, outbuildings? 
A. Yes, sir. 

Bv t11e Court: 
~ Q. What is your idea as to whether t1rnt lnnd could be par­

titioned in kind, or whether it should be sold as a whole? 
A. lv[y opinion is it should be sold as a whole. 
Q. Do you think it is reasonably susceptible of partition 

in kind? 
A. I don't think so. 
Q. "\Vhat diffe1·ence would you make in the value of the~ 

share _laid off to l\frs. Ella Nickels and the share laid off to 
Alta Nickels? 

A. I would think Ella Nickels share would be 2/3 of tl10 
value of the whole, and Alta Nickels 1/3 of the value. 
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J olm Byington. 

Q. You think Ella Nickels' share is 2/3 of the value of the 
,vhole tract? 

A. Yes, sir. 
Q. Is there any improvements on the Alta Nickels share? 
A. Nothing· to speak of. 

page 35 r CROSS EXAMINATION. 

Bv l\fr. Griffith: 
··Q. How did yon happen to go and look over this property? 
A. "\Yell, Mrs. Nickels, Alta Mae asked me to. 
Q. She got you to go and look at it to be a witness here 

for hei·? 
A. She didn't say a word to me. Mr. Vickers come there 

and asked me to go. 
Q. What did he say about it! 
A. Said to go look this piece of land over. 
Q. Did he tell you Mrs. Vickers wanted you to look this 

piece of land over f 
A. Yes, sir, he come with her. 
Q. And at their insistence you went? 
A. Yes, sir. 
Q. Did you examine the construction of the house 1 
A. No, sir. 
Q. Do you think you can give a pretty accurate value of 

imp,rove;ments yon don't know anything abouU 
A. AILI can say is that it is a pretty good looking little house 

on the outside. 
Q. You don't know whether it is a frame or boxed house 1 
A. Just from the looks I would say it was boxed. 
Q. Did you examine the siding on there to determine 

whether it was tin or paper f 
A. No, I didn't examine it. I called it brick siding. 

Q. Did you figure how many acres there was in 
page 36 ~ that little clover patch on top of the hilH 

A. I would say around 1.2 acres. 
Q. How much does it take to make an acre? 
A. ·wen, Mr. G1·iffith, I don't know, but I will guess pretty 

close to an acre looking at it. 
Q. You looked at that with a view to determining how much 

there was, did you ? 
A. I have seen it time after time. 
Q. If Alta Mac is given a right of way to get up to this 

piece of land she would have the same way up they have al­
ways hadY 
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John Byerley. 

A. You can't get up there that way. 
Q. She would not have to make any more road, would shef 
A. I suppose if she were given the right she could still 

use it. 
Q. Did anybody there tell Mrs. Nickels that the F. B. I. 

had sent them down there? 
A. John Byerley said it. 

By the Court: 
·Q. ·what would be your idea of the value of that land? 
A. I would say $2000.00 would be a fair price. 

Witness stands aside .. 

page 37 ~ The witness 

JOHN BYERLEY, 
being first duly sworn, testified as follows: 

DIRECT EXAMINATION .. 

By- Mr. Quillen: 
. Q. Are you a son of the late Q. C. H. Byerley? 
A. Yes, sir. 
Q. Are you a farmer? 
A. Yes, sir. ,/ ----~\ 
Q. Do yon know this land in question? 
A. Yes, sir. 
Q. Please state, Mr. Byerley whether that land would bring 

more sold as a whole, or divided up and sold in parcels Y 
A. I think so. 
Q. Which way would it bring the most f 
A. As a whole. 
Q. How much more? 
A. I can't say. 
Q. A right smart or not? 
A. I would think it would, sir. 
Q. vVhat would be your idea of what it would bring as a 

whole·? 
A. Around $40.00 per acre. 
Q. I am talking about the whole fatm, improvements and 

alH 
A. $1500.00 or $2000.00. 
Q. Please state ]\fr. Byerley what difference you would 

.~ 
I 
I 



84 Supreme Court of Appeals of Virginia 

J olvn Byerley. 

make in the share that the Commissioners laid off to Ella 
Nickels and the share laid off to Alta Nickels Y 

page 38 ~ A. I g·uess about two-thir~s of the value on the 
home tract. That is what Ella Nickels. got. 

CROSS EXAMINATION .. 

By Mr. Griffith: 
·Q. How did you happen to go to look at this Iandf 
A. I don't know. 
Q. Anybody ask you to got 
A. Yes. 
Q. Whof 
A. I believe they said Mr. Quillen appointed us. 
Q. Who said thaU 
A. The rest that went. 
Q. Do you remember just wl10 said that T 
A .. No. 
(~. Anyway you understood Mr. Quillen wanted you to look 

at itf 
A. Yes, sir. 
Q. And you went and looked at itf 
A. Yes,. sir. 
Q. So Pete Vickers and Mrs. Nickels come to see you f 
A. No. 
Q. Where did Pete get with you T 
A. I don't think Pete was along. 
Q. Now, Mr. Byerley, is it not a fact that the whole thing 

of what that land is worth would depend on what 
page 39 ~ particular purpose a man wanted some piece of 

that land for as to what he would give for it, isn't 
that true Y · 

A. I don't know. 
Q. In other words, if it evened ont a man's boundary,. 

wouldn't it be more valuable to that man that to someone else f 
A. I don't know. 
Q. Did I ask you about examining the house? 
A. I never looked at it only from the outside .. 
Q. You don't lmow how it is built f 
A. It looks to be boxed. 
Q. How is the outside :finished f 
A. Brick siding, I think. 
Q. Diel you examine to see if it ceiled or just rough ceiled 

on the inside °l 
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Leonard Robinson. 

A. I never looked at it. 

·witness stands aside. 

The witness 

LEONARD ROBINSON, 
being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Quillen: 
Q. Mr. Robinson, how old are you f 
A. 54. 
Q. Where do you live? 
A. Grassy Creek. 

• Q. What do you do? 
page 40 ~ A. Farm. 

Q. Whose son are you f 
A. Billy Robinson's. 
Q. State what, in your judgment, is the main value of this 

land? 
A. Vl ell, I really don't know. It would not be worth too 

much. 
Q. How about the improvements? ·~ 
A. Looks like it has very good buildings on it. 
Q. Please state whether or not, in your opinion, it would 

be practicable, ,vith due regard to the interest of all parties 
concerned, to undertake to divide this land up into shares Y 

A. I don't see how you could divide it. 
Q. Do you think it would be to the interest of the parties 

to sell it as a whole 7 
A. It looks like it might bring more to sell it as a whole. 
Q. Tell the Court why you say thaU 
A. It only has one spring on it, and only one house seat. 
Q. ·what difference would you rriake between the shares, 

that is the 13 acres with no improvements, and the other share 
with the improvements on it? 

A. Well, it looks like the one with the house on it would 
be the best. 
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Leonard Robi11ison. 

Q. How much difference· would you make? 
A. I would not say. 

. ., 

page 41 ~ By the Court : · 
Q. What difference do you put on the value of the 

two shares? 
A. ,v en, it looks like to me the share with the improvements 

on it is two-thirds of the value. 
Q. In your judgment would it be proper an~ to the bes_t 

interest of all the parties to sell it as a whole? 
A. It looked like it would bring more that way to me. 

By Mr. Quillen: 
Q. Did I ask you if you were any kin to any of the parties? 
A. No, sir, I am not. 

By the Court: 
Q. ·what value would you put on the tract as a whole? 
A. ·well, I don't know. 
Q. Can you fix a value? 
A. Looks like about $2000.00 would be a good price. It 

might bring more and might bring less. 

CROSS EXAMINATION. 

Bv Mr. Griffith: 
· Q. How much land do you own, Mr. Robinson? 
A. About 100 acres. . 
Q. Have you had any experience in buying and selling land? 
A. Not too much. 

Q. Do you know how this house is constructed 
page 42 ~ with reference to whether it is frame or just boxed f 

A. No, sir. 
Q. Did you examine to determine whether or not that is 

metal siding¥ 
A. I did not examine it. 
Q. You thought it was metal? 
A. Yes, sir. · 
Q. Do you know how many rooms were in it? 
A. No, sir. I believe they said three. 
Q. As to the barns, is there any appreciable difference in 

these two barns? 
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Leona.rd Robinson. 

A. The one down here looked to be the best. 
Q. How were they in size? 
A. I don't know, I guess this one might have been a little 

larger. 
Q .. Did you make any observation as to the level land on 

top of the hill 1 · 
A. There was a nice little field up there. 
Q. Do you have any idea how big it was f 
A. No, I don't 
Q. 'What is your judgment? 
A. About an acre and two or three tenths, maybe more or 

less. 
'Q. The way they get up there is to go up the hollow t 
A. Yes, sir. 

Q. And even though Ella got that and the Com­
page 43 r missioners gave Alta Mae and her heirs the right 

to use it, they would still have the same way up 
there they have always had? 

A. If they still had the right they would. 
Q. In fixing your judgment as to the value, were you taking 

into consideration the fact that Alta Mae would have the 
same way to get to this property that they had had all the 
time? 

A. Yes, but that would be a pretty hard way. 
Q. Is it the· same way they have always had~ 
A. Yes, sir, but it would still be hard. , 
Q. About how much is there in that boundary below the pub-

lic road? · 
A. I really don't know. 
Q. In your opinion, about how wide is that bottom? 
A. I couldn ,t tell you. It is small. 
Q. Is it as much as 8 poles, (132) feet) in your opinion f 
A. I would not say. 
Q. Do you think it is as much as 462 feet. 
A. It could be. 
Q. If it is about how much acreage would you say? 
A. I don't know, there must have been .6 or . 7 of it. 

And further he saith not. 

The witness 

~ 
i 

! 
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ELMER VICARS, 
being by me first duly sworn testified as follows: 

DIRECT EXAMINATION. 

By Mr .. Quillen: ., . . . 
Q. What 1s your occupat10:n, Mr. :V1cars·f 

page 44 ~ A. Farmer. 
Q. Do you live in the neighborhood of the land 

in question in this case? 
A. About three miles of it. 
Q. Did you at one time live in the neighborhood Y 
A. Yes, sir. 
Q. Are you a son of Pete Vickers? 
A. Yes, sir. 
Q. How long have yon known this land f 
A. Ever since I have been big enough to know anything .. 
Q. Did yo.u point out to the Surveyor,. Tive' Jessee wheTe 

the Commissioners in their report gave the known corners f 
A. I went and showed him where the Chestnut tree and 

where the Maple tree was at the road. 
Q. And he ran the line according to that f 
A. Yes, sir. 
Q. ·what is the chief value of this property,. the land or the 

improvements? 
A. It would be worth more as a whole. 
Q. ·what value would yon put on it as a whole? 
A. I would say the land and the building·s $2000.00 would be 

high enough, and a fair price too. 
Q. State to the Court here whether or not in your opinion 

it would be. to the best interest of all parties con­
page 45 ~ cerned to sell the property as a w110le and divide-

the moneyf 
A. Yes, sir. 
Q. How much more do you think it would bring as a whole? 
A. I can't say. 
Q. Your best judgment? 
A. I can't say e·xactly, but I would say it would bring more 

as a whole. 
Q. You think it would be to the best interest of all parties 

to sell it as a wl10le°l 
A. Yes, I think so. 

Bv the Court: 
· Q. Why do you think that f 
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Elmer Vicars. 

A. It is a little piece of land that runs up the hill there, and 
if you divide it I don't think anybody would want the part 
after you take the house off there would be no place for any­
body to live, it would make somebody a. home as a whole and 
dividing it it would not. 

Q. That is your best judgmenU 
A. Yes, sir. 
Q. You don't think it practicable to divide it without hurt­

ing the value of the land f 
A. No, sir. 

CROSS EXAl\HNATION. 

~ By Mr. Griffith: 
Q. Do you think Ella Nickels interest would be promoted 

by a sale of the whole property Y 
page 46 ~ A. According to the way it lays, I said it would 

bring more money as a whole. 
Q. Do you think that Ella Nickels' interest would pc best 

protected to sell it out as a whole, since that is the only home 
she bas. 

A. I said to sell it as a whole it would bring- more money. 
Q. You live in Scott County f 
A. Yes, sir. 
Q. vVere you one of the Commissioners to go on this land? 
A. Yes, sir. 
Q. Do you know how they happened to appoint you 1 
A. No, sir. 
Q. Do you know what construction that house is? 
A. No. I have been at the house a number of time, and 

have been in the house, but to just tell you the condition of the 
house I cannot do it. 

Q. Do you know whether or not it was put up out of an old 
house? 

A. There was an old house there at one time. 
Q. Do you know whether that is metal siding on the house1 
A. I think it is just rubber roofing, marked off like brick. 

By the Court : 
Q. Do you know the division lines the Commissioners made 

wlien thev divided this fond between these ladies? 
A. Yes, sir. 
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Ralph Ryan. 

page 47 ~ Q. ·what, in your judgment, would be the- relative 
,ralue of these two shares 1 

A. Well, I will tell you the way I see it, my judgment is that 
the one with the improvements on it is worth twice as much 
as the other. 

RE-CROSS EXAMINATION. 

By Mr. Griffith: 
Q. Did all of you get together and arrive at that figure of 

two to one? 
A. No, sir, that is my own judgment. 
Q. You don't know how the others happened to have the 

same opinion? 
A. No, sir. 

VVitness stands aside. 

The witness 

RALPH RYAN, 
being first duly sworn, testified as follows : 

DIR.EQT EXAMINATION. 

By Mr. Quillen: 
Q. Are you a son of Emmett Ryan? 
A. Yes, sir. 
Q. You are acquainted with the land in question in this case? 
A. Yes, sir. 
Q. How old are you? 

A. 41. 
page 48 ~ Q .. Do you Ii.ave any interest in this case t 

A. No, sir. 
Q. Please state to the Court whether or not you think it 

would be more advantageous to all the parties concerned to 
sell this land as a whole and divide the monev f 

A. Yes, sir, it looks like it would to me. I think to try to 
divide it the fencing would ·cost more than the land is worth. 

Q. What is the main item of value on that land? 
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John Tate. 

A. vVe valued the land at $50.00 an acre and the house and 
outbuildings at about $1100.00. 

'Q. '\Vhat land did that embrace? 
A. Tlie yard and garden included in the $1100.00. 
Q. Did you examine the house T 
A. No, sir. 
Q. Now the tract that the Commissioners undertook to as­

sign to Mrs. Ella Nickels, including the improvements, and 
the 13 acres assigned to Mrs. Alta Mae Nickels, would you 
make any difference in the value of these two tracts, and if 
so how much? 

A. I don't know how to figure the acres, but in valuing the 
land at $50.00 per acre, and the buildings at $1100.00. The 
land is all pretty much the same. 

Q. How about the bottom where the house is Y 
page 49 ~ A. I understand there was a right of way through 

there. 
Q. Is there more in the yard and garden than the little 

bottomf 
A. Yes, sir. 

CROSS EXAMINATION. 

Bv :Mr. Griffith: 
·Q. You never examined the house to know whether or not 

it 1. br°:ei~1~{ sf:;ftei~ boxed. We didn't go in whe1ywe were ~ 
there, but I was in there when 1\fr. Nickels died. ·' 

Q. Did you observe whether the sideing was metal or com- ,J 

position 1 
A. I think it was rubberized siding. 

'\Vitness stands aside. 

The witness 

JOHN TATE, 
being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By M 1·. Quillen : 
Q. How old are you? 
A. I was born in 1877. 
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John Tate. 

Q. What experience have you had in selling land T 
A. Right much. 
Q. How many years have you been engaged in selling land Y 

A. About 35. 
page 50 } Q. Are you acquainted with the land in question 

in this case T 
A. Yes. 
Q. The evidence here shows that there is 22.5 acres of this 

land, with only one residence on it, one set of outbuildings 
and one spring, with right of way to the other tract to the 
spring, etc., would it, in your opinion bring more to sell it 
as a whole, or to divide it in parcels and sell separatelyi 

A. My opinion is it would bring more as a whole. 

By the Court: 
Q. Your jndgment is that it would be to the best interest 

of all of the parties to sell it as a whole? 
.A .• Yes, sir. 
Q. Why do you say tbaU 
A. ·when yon split up a little piece of land like that in two 

tracts, with only one house it is kindly hard to get the value 
of the other tract. My opinion is it would be better to sell 
it as a whole. 

CROSS EXAMINATION. 

By Mr. Griffith: 
Q. Do you know how many building lots could be laid off 

on the Alta Nickels tract? 
A. As I viewed it there is not but one or two buik1ino-

places on it. 
0 

page 51 ~ . Q. You couldn't say there were any building 
sites on that upper part? · 

A.. No desirable building lots. Right where the house and 
garden are you might get a couple or three house seats. 

Q. How about on the other side? 
A. It looked swampy to me. 
Q. The Spring is right near the division line? 
A. Yes, sir. 
Q. All the way from there up 300 feet, do you think that is 

swampy. 
A. Not too swampy, but it gets steep up there. 
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J. D. Lawson. 

Q. ·when did you look at this property¥ 
A. I passed there last Saturday a week ago. 
Q. How did you happen to pass there 7 
A. Steve had had me summoned, and I just wanted to look 

at it. 
Q. He was figuring on you testifying for him. 
A. Yes, I suppose so. 
Q. Did you look at the top of the hill there! 
A. No, sir. 

Witness stands aside. 

Plaintiff closes her evidence in chief. 

page 52 ~ AND THEREUPON THE DEFENDANT intro­
duced the .following evidence. 

The witness 

J. D. LAWSON, 
being by me first duly sworn, testified as follows : 

DIRECT EXAMINATION. 

Bv Mr. Griffith: 
·Q. Mr. Lawson, how old are you? 
A. 66. 
Q. Where do you live! 
A. Near Castlewood. 
Q. What kind of business are you engaged in? 
A. Farming. 
Q. Do you have any connection with the St. Paul National 

Bank! 
A. Yes, sir, I have a little stock in it. 
Q. Have you been a Director in that Bank? 
A. Yes, sir. 
Q. Were you one of the Commissioners ,vho divided this 

land? 
A. Yes, sir. 
Q. Who were the others who went with you 7 
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J. D. Lawson. 

A. Mr. Banner Gray, Mr. Beauchamp and Mr. Hartsock. 
Q. Anybody go with you on the premises to look it overt 
A. No, sir. 
Q. Did you gentlemen make a division of that land Y 
A. Yes, sir, we struck a line. . 
Q. Was that your best judgment on an equal division of 

· these shares 7 
page 53 } A. Yes, sir. 

CROSS EXAMINATION. 

By Mr. Quillen: · 
Q. Did you, "Mr. Lawson, have the idea that you had to 

make a division of the land, if possible Y 
A. Yes, sir. 
Q. State whether or not, Mr. Lawson, it was your opinfon 

that it would have been to the best interest of all of the 
parties to have sold the land as a whole? 

A. I believe it would. 
Q. You divided it on the theory that that was what you 

were sent there to do. 
A. Yes, sir. 

By the Court: 
Q. Your judgment is that the best interest of the parties 

would be served by a sale of the property as a whole Y 
A. Yes, sir. 

Bv Mr. Griffith: 
·Q. Do you mean by that that you thought it would be to 

Ella Nickels' interest to sell the property 7 
A. Well, I would not know, Mr. Griffith. We tried to give 

equal shares and divide it the best way we could. I don't know 
exactly how it was. We went over and struck the 

page 54} line and made the division. 

Witness stands aside. 
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The witness 

BANNER GRAY, 
being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

Bv Mr. Griffith: 
"'Q. How old are you, Mr. Gray? 
A. 59. 
Q. Where do you live? 

A. Castlewood. 
Q. Are you one of the Commissioners in this case f 
A. Yes, sir. · 
Q. I will get you to state who went there with you besides 

the Commissioners when you made this division? 
A. No one. 
Q. Did you make a division of the land according to your 

best judgment? 
A. Yes, sir .. 
Q. Did you divide it in accordance with your best judgm~nt? 
A. Yes, sir. 

CROSS EXAMINATION. 

By Mr. Quillen: 
Q. State whether or not it was your opinion that it ·would 

be better to sell it and divide the money rather than 
page 55 r undertake to split it up? 

A. I don't lmow, it would just be owing to who 
would want it. 

By the Court: 
Q. Is it your judgment that it would be the best interest 

of all of these parties to sell it as a whole or undertake to 
divide it as you have? 

A. I don't know. It might bring more as a whole, that 
would depend. 

Q. Taking into consideration that some of them are infants, 
a11d their interest couldn't be divided, would it be better to 
sell it and divide the money or undertake to split it"up? 

Mr. Griffith: I object to that question. 

~ •...... ,. ·:WJ 
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K. 0. Hartsock. 

By the Court : 
Q. The question is whether you think their interest would 

be best served by selling it and dividing the fund, if you have 
any judgment on it, I would like to have it. 

A. It might bring more as a whole, I don't know. 
Q. Is it your judgment that it would? 
A. Well, I don't know whether it would bring as much that 

way as it would the other way. 

By Mr. Quillen: 
Q. vVere you ever on a Commission before Y 

A. Yes, sir. 
page 56 ~ Q. Whereabouts? 

A. I helped divide your brother's place. 
Q. Were you ever on this land before¥ 
A. I have passed there, but I never was on it before. 

Witness stands aside. 

The witness 

K. 0. HARTSOCK, 
being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Griffith : 
Q. How old are you Y 
A. 46. 
Q. ·where do you live f 
A. Copper Creek. 
Q. Are you the same K. 0. Hartsock who served on the 

commission with J. D. Lawson, Banner Grav and W. F. 
Beauchamp down here on this Nickels propertv'? 

A. Yes, sir. · 
Q. Did you go there with the other Commissioners and look 

over that land? 
A. Yes, sir. 
Q. I will get you to state whether or not you divided that in 

two equal shares f 
A. Yes, sir. 
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W. F. Beauchamp. 

page 57 ~ CROSS EXAMINATION. 

By Mr. Quillen : 
Q. That was your judgment on a division in kind 7 
A. Yes, sir. 
Q. Did you consider the question of whether it would be 

to the best interest of all of them to sell the land and divide 
the money? 

A. Well, it could be. I would not say about that. It could 
be. 

Q. What is your judgment, would it be better to sell it and 
divide the money? 

A. Well, I don't know. 
Q. If you put it up to the public generally wouldn't it bring 

more as a whole Y 
A. Yes, sir. 

RE-EXAMINATION. 

By Mr. Griffith: 
Q. You don't know whether there is any particular reason 

why Mr. Pete Vickers would want one particular part of it or 
not, do you? 

A. No. 

Witness stands aside. 

The witness 

W. F. BEAUCHAMP, 
being first duly sworn testified as follows: 

DIRECT EXAMINATION. 

page 58 ~ By Mr. Griffith: 
Q. How old are yon, Mr. Beauchamp T 

A. 37. 
. Q. Are you one of the Commissioners who went down on 
this Nickels land for the purpose of dividing it? 
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W. F. Beaitchamp. 

A. Yes, sir. 
Q. Did you divide that in two equal parts to the best of 

your judgment? 
A. To the best of my judgment, yes, sir. 
Q. ,v as there anyone with you Commissioners when you 

made this division Y 
A. No, sir. 

CROSS EXAMINATION. 

By Mr. Quillen: 
Q. You were only there a short time T 
A. Yes, sir. 
Q. You had never seen the land before to know anything 

about itY 
A. Only passing by. 
Q. You undertook to make the division in two equal parts, 

state to the Court whether or not you thought that was what 
you were sent there for. State whether or not you thought it 
would be to the best interest of all the parties to sell the land 

as a whole and divide the monevY 
page 59 ~ A. I understood we were supposed to divide it 

into equal shares. 
Q. That is all you tried to do? 
A. Yes, sir. 
Q. You didn't consider the proposition of whether you 

thought it would be to the best interest of all the parties to 
sell it as a whole and divide the money¥ 

A. No. 
Q. What is your judgment on thaU 
A. Yes, unless. some of the adjoining land owners would 

want part of it. 
Q. I believe there were only four Commissioners appeared 

that day? 
A. Yes, sir. 

Witness stands aside. 
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The witness 

MRS. ELLA NICKELS, 
being first duly sworn testified as follows : 

DIRECT EXAMINATION. 

By Mr. Griffith : 
Q. Mrs. Nickels, how old are you? 
A. 75. 
Q. You are the person who owns the interest in that Nickels 

estateY 
A. Yes, sir. 

page 60 }- Q. How long has that house been built there T 
A. Well, the best of my knowledge it has been 

built there 12 or 14 years. It has been repaired some since 
then, but the buildings there now have been there 14 years. 

Q. An old house was torn down and this house built there 
wasn't it? 

A. Yes. 
Q. Was it built out of new lumber or was that lumber used 

that was in the old house? 
A. The old lumber that was in the two buildings that were 

torn down. I wasn't there. 
Q. How long have you known the house Y 
A. I have known that place for 50 years. The two rooms 

that was there. 
Q. How is the house constructed, is it a frame house· or a ~ 

boxed'houseY 
A, Just a boxed house. 
Q. How is the inside finished? 
A. It is just rough lumber and papered. 
Q. What kind of siding is on it? 
A. Rubber back siding. 
Q. Have you any other home besides that one Y 
A. That is all the home I have got. 
Q. Do you own any other property Y 

A. No, sir. 
page 61 }- Q. Do you know about how much acreage is on 

top of the hill Y 
A. No, sir. He always called it about 3 acres up there. We 

had llh acre in clover and had corn in the other patch. 
Q. Is there any difference in that bottom land t 
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Ella Nickels. 

A. No, it is all the same kind of land. I have got the bushes 
off of my end and hers is still growing. 

CROSS EXAMINATION. 

By Mr. Quillen: 
Q. Mrs. Nickels, isn't there $600.00 or $700.00 in hospital 

and funeral bills against this land Y . 

Mr. Griffith: I object to that and move that it be excluded. 

A. I don't know as there is. 
Q. Have you ever paid it Y 

The Court: I will exclude it . 

• • • • 0 

A Copy-Teste : 

H. G. TURNER, Clerk .. 
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