IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4427'
VIRGI NIA:
In the Supreme Cou rt of Appeals held al the 8uprcme Cour t
of Appeals Building in the Uity of H.iel11uoud on Friday the
4tll day of :Ma1·ch, Hl33.
Appellant,

E LLA NI CKliJL S ,
agn insi

ALTA MAE NJ Cl{ l~LS, cl al.,

Appcllces.

From tl1 c C ircuit' Comt of R.nssrll Connty

Up<rn Ili c pC'tit ion of Ell n Nicko)::,, nn npprnl and s11,persrile0,s
i. ow,n-1l 0cl li er f ro111 n cl rc·1'< 0 0nf'<'rP1l l\\' !110 ('i rC'ni t C'o1nt of
R11P.s0ll ( ionnh · on lh<' 2.1h tl:rv of 0PtohPl', 19:;4. in n <'Prtain
p1·0<'00<li11~· lh1.•n th0r<'i 1 d<'p<' 11lin~ whPr<'ill ltn ·Ha e ?\i <']{(,l f.:,
0 nl., W<'l'P plnint iffs 1\11 1 th0 pC'titionrr w:i ~
l c, f1• 11<1ant ; npo 1
t11e 1wti1io11rr, on c::om one · or ]H:ir, Pnt"ri g i11to ho11,l "' i1°1
uffir•irnf SPC'llritv 1ef l '~ Hl<? t"]erk of tlw aid ('ir<'Uif 011'
in thl' p<'nnlty of fiv" mndn'd clollnrs, '\\ it c:onditio11 a s t1
J:\\\~ directs.
1

2

Supreme Court of .Appeals of

Virginia

RECORD

•

•

ORIGINAL BILL.
To the Honorable

E. T. Carter, J udgc of sa id Co urt:

Your complainant, who sues upo11 belrnlf o f he r self and a~
next friend of the infant childr en of h er self and her late lmsband, F. M . Nickels, whose names mid address arc g iven i11
the above caption to this bi l1 , h umbl y comphl i11 ing, would
respectively s how that her hu sh::md, the htte F . l\L Nick els,
departed thi s l ife on th e first day of D ec<1mbc1·, 105:2, in testate,
being- at tbc time, sei zed and possessed, an d the own e r of tlw
one-half undivided inter est in a n d to a t ract of twrntv nine and
one-half (29 V:!) acr es of land, more or Jess, s iiuated in the
Copper Creek :Ma2,1sterial D is trict of Ru ssell Cou11ty, Virg inia, in w ha t is known a s the Benr "\Vnll ow S ection, adjoining
the lands of Bennett Bostic, Hobert J\f eade, PC'trr Vien rs ancl
others, being the same tract of land convryed to the said
F . M. :Ecke ls and his late father, "\Y. C. ::Jickels, w h o departed
t.his life on the . . .. day of October, 195:?, bring· at t h e time
seized and po ssessed, and the owner of the oth er on e-h alf
u ndivided interest in said tract of land afort'said, which in i.erPst mvned h,· the said W . r . N ickels was de\·isecl hv h im
to his widow. th(' said Ella Xickels, wl10 is now the 1·1olcl0r
an<l owner, s n hjed 1o the indehtncss ap;a i 11st t li e es tate of tl1c
sairl V\T. C. Kickels.
Said conYcvancc to tbc said F. :.\r. ::Jickels a11cl ,Y. C. \fickcls
afo r esa id, ,nis made hy H . S. Sluss m1cl wifr h,· cleecl of r rconl
in the Clerk's Office of tbe Oircuit Comt of Ru ssell Counl?,
Virginia , in D eed Book ~6, pnge 297, to whirl1 r eferpag e ~ ~ enrr is made.
C'ornphiinant alle_Q'PS tlrn t she is en(i tlecl to dower
in t h e interest of F . M . Nickels in tlic a hon' mentioned ancl
deRcrihed trnd of lanc1. nn d th at snh.i rd to her clo,,·e r, th 0
said interest in !'> aid land, owned hv saicl Tl'. ). f. ~ ickcls at (hC'
datr of h i i;; c1ra th. cl0scendrcl to a11cl is 11 0w ownrcl in co ual
n arts bv the ahow• named chilclr011 of rn11111laio11f ancl hE'r lnt0
husband, all of w hom arr u ndC'r ~1 YN1rs of' a£>·r. nncl a ll of
whom arc owr 14 ~·rars of a~re. exc·c·!>t BC'ml<'ff X i('kels, wh o is
now 13 years old, nnd who will hN·ornc 1+ vpnrs of ng·0 on tlt('
1:Sth dav of ~o,rmher, 1953. l'llld (lint f'Ollll>lni n n1t1 nn<l 11<'1'
chilclrrn clcsirr partition ma,le of flw :-nid fnid of lancl a hon'
m entioned and dPsrl'ihccl. betw('<'ll 111 0 p a rfip ,; 0nt ith•cl fhPl'C'to,
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including themse lves an<l the said .1£lln Nickels, in some manller as prov ided b~- law. They al. o desit'e partition of the
j 11tcrest in sn id laHc1, 0\\"11ccl by F. 1[. Nickels.
Your cornplni11a11t alleges tl1Ht said hllld i.- rough land with
onh· 011c t-euant or dwclli )1µ; hou se, ulld onthuil<liHg, 011 same,
:rncl is llOt !:'tiscept iblc of J>ctrtition in kind bclwm:m the heirs}1t~law of F. :\I. :Jichls and the Raid Ella Nickels, or hetwccn
the heirs-at-law of tlH' . aid },. ) [. :(ickels, decea.-cd, or i)1 an~·
other manne r µ rovidcd by the f-'tntute othe1· than by sale of
· the whole of sa id trad, ,,·liieh altog-rther would have ordinar~~a lc value for that sect ion, and a tfo·i.-ion of the proceeds
thereof betwrrn the part it>s C'nt itlrd the reto, and complainant
'alleges that 010 s,1id last nam ed method of part ition would be
to the be. t inte rest of all pa r ti0s concerllecl in th is suit.
r-rhc eomplainnnl, A lh1 ~T,,P. Kickels, ha s b~en duly appointed
rmd qualified ns Adrninist rntrix of tlie R!':tate of her late hushmid, F. "M. Nickels, and also as gu ardian of he r sa id childr en
afo resaid, as shown hy ccrf ifira lc of the Clerk of the Circuit
Court of 8C'oll Count.,·, Vi rµ:i 11ia , nt ta clied h0rdo as a part of
this bill.
'l'htl pren1i!';cs consich•rr <l, rornpln inant pta>7s, being remec1ilcs8 save in a C'otnt or lTiq11it~·- !li nt tl1is court take cogn izHnce of lier earn,<', a)Hl cl i reel that pm·t ition be made of the
ahov<' !went~, nine ancl onr-lrnlf (~9%) 11cres of land,
page 3 ~ lwhvee n tlrn pnrt i0~ cn t·itlrcl thereto. according to
their r0spe<'livr int er0st ther eto, as hercinabove set
out'.

8he prn~·s for nil such otlH'l', f'ul'the r rrnd g't'llPrnl relief, ns
lier case me rits in a Oonrt ol' E<1ni tv.
_t,,,, nd sl10 will PVt'r p1·;1,,·, etc.
·

AL'rA T\ f..\ F, ":-lIC'KLE8
Tn h0 r ow11 rip;ht anc1 as nr-x t
fri0ml of In;:i :\fa0 ~ickels,
non!tln s \riekcls, Ray Nirkels nncl
Renne It Nickels.

, . B. QtTTLLF.\'", p . (1.

T,rlim1011, Virg·ini:1 .

.T. S. TTO\\.,.A RD, 01 r rk.
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"
, .ANS\VER AND CROSS-BILL.
The separate answer and cro. s-bil1 of Ella ~ ickels to a ·bm.
of compla int cx]1ibited against h er in the- Cfrcu it Coud of the
County of Russell, Virginia, by Alta 1'i foe Nick el: a nd other s.
For answer t o the sa id bill of cornplaint 1 or so much ther eof
as she is advi sed that it is material that slic should a n swe rr
a nswer and says :
(1) Tha t y our resp ond ent is ad vised and believes and h er eaver s that th e com pla inants arc th e J10lder s of t he le 0 ·al title
by inherit to the on e-half' of t bc said 29 a cr e tract of land tJ1at
:B, . l\I. Rickels died seized and posses-sad ~b ut your 1·esponden f
is adv ised a11d believes and lw re a v e rs iha t tliev hold th e Raid
]ega1 titfo s ubject to the lien against fl1 e SH in e for each and
all of the ou tstanding indebted ness of the said F . M. Nickels
a t the time of hi s d ea tli ; and yom r e. ponclent furtI1er aver s
tliat the indebtedness against sa id in te rest i s i1t C'Xcess of the
value of th e said one-hand inte 1·cst in said tra ct of land, and
in trntli and in fact tl1ey h old n otllinp; but the rne r e ]eg·al t itl e'
whic]1wil l not r esult to be of any value ;
(2) Yom· r esponden t hern adm its th at slte is the owner of
t he r emaining one-balf in te r est in thAsaid ment ion ed tra ct of
]and, and tbat sh e acq uired tbfl same under the will of W . ('.
Nickels ;
(3) You r r espondent fu rther admi ts th at ,,-. C'. Nickels and
F . ) L Nickels a cquired tlie 1itle to tllC' irnid menti oned traci o ipai~cc1 of ]and by deed from TI. S . Sluss, wT1icJ1 is of
page 7 r record in tl1e ClH k 's Office of Ru ssell Count~·. V i rg inia , in Deed B ook No. !l6 p age ~97;
( 4) Your r esp on den t h C'l'e specifically d eni es tli e alleg-a tion
contained in the bill of complain t in a parng:ra pT, wl1icl1 is
not number ed, wherein it is alleged that th e said lands ar e not
susceptible of pa rtition in k ind ; and he r e avc 1·s (h at tJic saicl
lands a re su sceptible of p a rtition lll kind into two equ al sT1arcs,
so as to Jay off Hn d assip·n to v our r espondent h er onc-lrnlf
par t tJ,er eof , and t o set ap art tlH' one-h alf for sale io satisfy
tb e outs t anding i nclehfocln css of F . M . ~ ickPls which will
exh au st th e aicl Ya-luc of said sh a r e of the sa id F . }.J. Nickel~
estate;
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( 5) Your respondent is advised and believes and here avers
that the named five children of F. M. Nickels, deceased, and
bis widow, the complainants in this cause are each and all
fully mvare of the fact that the outstanding indebtedness of
the said F. M. Nickels, deceased, which constitute a lien
against the lands he died seized and possessed, is far in excess of the value of the said estate both real and personal
that he died seized and possessed, and when enforced will leave
absolutely nothing for his said heirs at law; and your respondent is further advised and believes that the counsel for said
complainants are fully aware of said fact, and that he holds
in his hands for collection a sum sufficient to exhaust his said
estate; and your said respondent further avers that the
present partition suit was not brought with the view of obtaining for the heirs of F. l\L Nickels any beneficial interest.
whatsoever, but was instituted rather for the purpose of
procuring a decree of sale of the entire tract, and the obtaining
of commissions allowed by law to Special Commissioners upon
the sale price of the property sold;
( 6) That your respondent is not advised of tho
page 8 ~ truth of the alleg·ation contained in another paragraph of the said bill of complaint, but not numbered,
and to the effect that Alta l\fac Nickels has been appointed
as the Administratrix of the estate of ]"1. M. Nickels, deceased,
and that she has also br.en appointed as the guardian of her
infant children, and therefore· she neither admits, nor denies
the allegation thereof, but calls for strict proof thereof;
(7) Your respondent here avers that she has paid a largo
part of the outstanding indebtedness which was owed bv her
husband, vV. C. Nickels at the time of his death, and· feelR
C?.onfident that if she is not mulcted into excessive, useless an<l.
unnecessary costs and exr>cnses that she ,vill be able to pay
off and to satisfy all of the outstanding indebtedness of her
late husband ""\7\T. C. Niekels, deceased;
(8) Your respondeut and cross-complainant here alleges
that the ~mid tract or parcel of land is susceptible of partition
in kind into two equal sha rm~, and that Hlrn is entitled to take
and to receive her one-half thereof in kind, and regardless of
whether the remaining one-half can be divided in kind betwern
the seven persons who hold the mere_ lc~al title thereto, but
charged with indebtedness far in excess of its value.

"\VHEREFORE, your respondent prays that this her answer
be treated as a cross-bill; that t11e said lnnds de decreed to be
divided into two equal sliares, and one of said shares layed off
and assigned to your cross-complainant; and that your re-
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spondent and cross-complainant have all such other, further
and general relief in the premises as the nature of her case
may require &c.
ELLA. NICKLES, Respondent and
Cross-Complainant.
By Counsel.
A. T. G,RIFFITH, Counsel.

Filed Circuit Court Russell County Feb. 4, 1953.
D. Clerk.

GRADY

•
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DECREE.
This cause came on this day to be again heard upon the
bill of complaint and exhibits filed therewith; upon the answer
and cross-bill of the defendant, and the complainant's answer
to the defendant's croRs-bill, and was argued by counsel.
Upon consideration whereof, the Court being· of the opinion
that complainant is entitled to have partition made of the land
mentioned and described in the bill, it is hereby adjudged,
ordered and decreed that Garland Alley, Elmel' Vical's, Ira
Salyers, T. J. Jessee and Bennett Bostic, who are hereby appointed Specia 1 Commissioners of this eourt for the purpose,
are hereby directed to go upon the said tract of land, mentioned
and described in the bill in the cause, after having· first been
duly sworn, and if practicable, and partition in kind can be
conveniently made, with due regard to the rights of all parties
concerned, lay off and divide the said tract of land, mentioned
and described in the bill, being a tract of twenty-nine and onehalf (29 1/2) acres, more or less, situated in tl1e Copper Creek
1'vfa,gisterial District of Russell County, Virg'inia, upon whicl1
said defendant now resides, in two equal parts in value, having
due regard to quality, quantity, and value, and assig·n to tl1<1
said Alta l\foe Nickels, widow of F. IvL Nickels, deceased,
and lrnirs-at-law of the said F. lvf. Nickel~. dereasecl ~ namely·,
Ina Mae Nickels, Douglas Nic.kel!:;, Ray Nickels, and Bennett
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Nickels, one of said shares or parcels and assign the other
said share of said land to the said Ella Nickels.
})age 21 } If the said Commissioners should find that they
cannot convenient]y partition said boundary of land
1n kind., so as to give Ella Nickels one-half part thereof in
kind and to Alta Mae Nickels and her children, heirs-at-law
of F. M. N:ickels, deceased, the other one-lialf part thereof in
kind, with due regard to quality, quantity, and all elements
of value entering into said respective parts, then they shall
report this fact to the Court and the rem,mns upon which their
opinion is based, and whether 01· not, in their opinion, the
interest of the said parties, who arc entitled to said real estate,
as aforesaid, or its proceeds, will be promoted by sale of said
entire boundary of land and partition of said proceeds from
said s.ale between the said parties, nccording to their respective interest tlierein,
If the said Commissioners find that tl1ey are able to partition said land into two equal shares or parcels, as aforesaid,
and allot oue to Ella Nickels and the other to Alta Mae Nickels
and heirs-at-law of F. M. Nickels, deceased, then they are instructed, if practicable and with due regard to the rights of
all parties interested therein, to partition the said land allotted to Alta Mae Nickels and her children, l1eirs-at-law of F. M.
Nickels, deceased, as aforesaid, so as to assign Alta Mae
Nickels one-third part thereof in Ynlue as and for her dower
and the said Ina Mae Nickels, Douglas Nickels, Ray Nickels,
mid Bennett NickelR, each a one-fourth part of the residue.
But if said Commissioners should find that partition cannot
be conveniently made of the said tract or parcel of land assigned to the said Alta Mae Nickels and heirs-at-law of F. M.
Nickels, deceased, as aforesaid, as directed above, then they
a re required to so report and report the facts upon which
their opinion is based to the Court; also whether the interest
of those entitled to the said tract of land nssigned to Alta Mae
Nickels and children, heirs-at-law of },. l\L Nickels, deceased,
would be promoted by sale of the entire tract allotted to them
and partition of the proceeds of said sale between
page 22 } said Alta Mae Nickels and her children, as aforesaid.
It is hereby ordered that said Commissioners shall meet
upon said tract of land for the purpose of executing· this
decree on the 8 day of .July, 1.953. If they arc not able
to meet on said date or complete their work thereon, then tbev
ma.y arranp;e a date among themselves convenient for them
· meet, and if thev cannot complete work at said time, they mav
continue same from time to time until completed, whereupon
they shall report their action hereunder to this Court.

to
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It is further adjudged, ordered and decree that this dec1·ee
is entered without prejudice as to any or either of the parties
as to the issue raised by the petition of Guy S. Finney, Garland
Easterly and Frank Finney, Partners, trading as FinueyEasterly-Finney Funeral Home and John lVIunal, M. D., Owne1·
and Operator of :Munal Clinic, filed in the cause, and the plea
of defendant and motion to strike same out, filed i:p. the cause
by the defendant, and the said issues be and hereby are reserved for future determination and decision in the cause.
Enter this Decree the 25 day of June, 1953.

E. T. CARTER, Judge.
Uircuit Court of Russell
l}ounty, Virginia.
page 23
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REPORT OF CO.MMISSIONERK
To the Honotable E. T. Carter, Judge of said Court:

r

Vl e the undersigned Commissioners appointed by decree
entered in the above styled cause on the 25tll day of June,.
1953, after first being duiy sworn went upon said land on the8th day of July, 1953 as directed by said decree and after due
examination of same, we were of t.be opinion, tlmt due to the
nature, character, and amonut of the said land, it could not
be conveniently or equitably partitioned or divided among the
owners tllereof and that the interest of the said owners will
he promoted by a sale of an of the said land and distribution
of the proceeds thereof.
Respectfully reported ..

IRA SALYER
G. S. ALLEY
ELMER VICARS
Filed Circuit Court, Russell County, Jul. 21, 1953.
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.> ·· ·· EXCEPTIONS TO· COMMISSIONERS ·REPORT.·
'~

This de.f~m.la~t,. Ella) :t:Jickels,. by her cou,ns.el . oom,es .a.~d
excepts Jo tl1e report of tlie Coµi:missione·rs· filed in this cause
on th~ 21st. day: of July, 1953, and f~n· ground~ of ex~eption
to the· said repoi·f relie·s upon the following : : '
\

(1 ), B~GRt1;se ~ertain of tll~ commfasionei;s purportiIJ.g to act
µnd·er tlie" decre~ of the Qourt, _artd ~ho P.il.rpod~q: to· .t~ke
part .irt the d~liher.a~ions, we~·~ ·eithef perso)'t~lly fotere~ted,
?t n~.d 1).El~r .r~lativ:~.s ·pet~onally,i~terest~d iit the pfo,ctirenient
9_f. a sal~. 9f_ the -Innds. und¢r Gons1derat10n; .
·
· (2)' Becau~e certain persons other than the· duly' appointed
Oommissioners took an actiye part with tl~e. Coµimiss~oners
in the d~liberations· 'leadi11g 'to ·the ·determination· of whether
oi· 11ot the~lan4s .coulµ l;>e diyide¢1, .and did- 11.se.-various means
<;>f intluencing the Qommis~ioner.s in their d~cisio1I; .
~, (3) Bec~use,.it. ,would re.s1.llf in the ·perpetration of a fra11d
:riot only upon this ~xceptor, but upqn t:µe Court to confirm the
rcpO"rt; and ·
···
, · - ··
( 4) Because the lands mentioned, and deseribed in the bill
and exhibits is susceptible of partition in kind into two ~qqal
parts without damage or injury to either of them.
4,nd of thJ~ .she prays.jud,gment .9f the Qourt..

: -.. A. T. GRIFFI'rH,

. ..

Counsel for Exceptot

__ .filed Circuit Court, Russell County, Jul. 23, 1954.
i•

D. Clerk. ·

GRADY
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. This cau·se c~une· on again this day to be heard upon the
papers formerly read in the cause, the former orders and
decrees, upon the report of Ira Salyer, G. S. Alley and Elmer
Vicars, Comm.issioners, filed in the ca use on the 21st day of
July, 1953, the exceptions of Ella Nickels filed to the said
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report on the 23r<l day of July, 1953, and upon the evidence
of witnesses heard ore teni1,s, and was argued by counsel.
On consi<leration whereof, it appearing to the Court from
the evidence taken iu open Court that a pei·son other than the
duly appointed Commissioners, through mistake took the oath
along with certain of the duly appointed Commissioners, and
took pa1~t in the deliberations of the Commissioners, and as a
result thereof the report filed by the said Commissioners
should be rejected and overruled, it is therefore adjuiiged,
ordered and decreed that the report filed as aforesaid on the
21st day of July, 1953, by the said Commissioners be and
hereby is rejected and overruled.
And it further appearing· to the Court that a further decree
of reference is necessary in this cause, it is therefore further
adju<lged, ordered and decreed that Paul F. Brown, surveyor,
.James Lawson, Banner Gray, W. F. Beauchamp and K. 0.
Hartsock who are hereby appointed Commissioners for the
purpose, are hereby directed to go upon the said tract of
land, mentioned and described in the bill in the cause, after
having first been duly sworn, and if practicable partition in
kind can be made with due regard to the rights of
page 26 ~ all parties concerned, lay off and divide tho said
tract of land, mentioned and described in the bill,
being a tract of twenty-nine and one-half (29%) acres, more
or less, situated in the Copper Creek Magisterial District of
Russell County, Virginia, upon which the defendant now resides, in two equal parts in value, having due regard to quality, quantity, and value, and assign to the said Alta Mae
Nickels, widow of F. M. Nickels, deceased, and heirs at law of
the said F. ?\L Nickels, deceased, namely, Ina Mae Nickels,
Douglas Nickels, Ray Nickels and Bennett Nickels, one of the
said shares or pareels, and assign the other said share of
said land to the said Ella Nickels.
If the said Commissioners find that thev cannot conveniently partition said boundary of land in k1.nd, so as to give
]ima Nickels one half part thereof in kind and to Alta Mae
Nickels and her children, heirs-at-law of F. l\I. Nickels, deceased, the other one-half part in kind, with due regard to
quality, quantity, nnd all elements of value entering into said
respective pa rh;, and they shall report this fact to the Court
and the reasons upon which their opinion is based, and
whether or not, in tlieir opinion, the interest of the said parties, who arc entitled to the said real estate, or its proceeds,
will be promoted by sale of the said lands.
If the said Commissioners find that they are able to partition said la1Hl into hvo equal shares or parcels, and allot one
to Ella Nickels and the other to Alta Mae Nickels and heirs-
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at-law of F. M. Nickels, deceased, then they are instructed,
.if practicable and with due regard to the rights of all parties
intereste<l therein, to partition the said land allotted to Alta
.Mae Nickels and her children, heirs-at-law of F. :M. Nickels,
deceased, a:; a.foresaid., so as to assign Alta Mae Nickels onethird part thereof in value as and for her dower
page 27 } and the said Ina Mae Nickels, Douglas Nickels,
Ray Nickels and Bennet Nickols, each a one-fourth
pa rt of the residue.
But if the said Commissioners find that partition cannot
l>e conveniently ma<le of the said tract or parcel of land as·
~igned to the said Alta Mae Nickels and heirs-at-law of :B.,. M.
Nickels, <lcceased, as aforesaid, as directed above, then they
.are required to so report, and report the facts upon which
their opinion is based; also whethel' the interest or those entitled to the said land assigned to Alta Mae Nickels and chil<.lren, heirs-at-law of },. M. Nickels, deceased, would be promoted by sale of the entire tract allotte<l to them and partition
of the proceeds of said sale between said Alta Mae Nickels
and her children, as aforesaid.
It is hereby ordered that the said Commissioners shall meet
upon the said lands for the purpose of executing this decree
011 the 10 <lay of December, 1953. If they are not able to meet
011 said date, or do meet and arc uot able to complete their
wo1·k on said date, then they may arrange a date convenient
for them to meet, and they may continue the same from time
to time and until they have discharged their duties hereunder,
au<l they are hereby authorized to employ such suitable labor
ns may be necessary to lay off and assign the respective par-cch; as herein directed, and they shall report their action hereun<ler to the Court.
This decree is entered without prejudice to the rights of
Lebanon Funeral Home, Lebanon, Virginia, and Manuel
C11inic of Kingsport, Tennessee, under their respective petitions heretofore tendered in this cause ancl asserting alleged
liens due them respectively by the said Ella Nickels and estate of \V. C. Nickels, deceased, and the objections by defend,mt, Ella Niokels, to the filing of said respective petitions,
Hn<.1 the motion to strike same out, and all questions relative
to the said petitions and issues raised thereby, are
page 28 r hereby reserved and deferred for future considertion and decision.
·
'ro J. S. Howard, Clerk:
}Jntcr this decree, this 28 day of November, 1953.
E.T. CARTER, Judge.
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page·' 30 -~- We the· -rmdersigned Commissioners· ·of the· Elltl
Nickl<fs ·estate ·has· met on this Dec~ 10;· 1953 ·a1id·
have reached a decision ·on a divide of the· land." ··
· Begi11nil1g··at the top· of the ridge at the end of an old rail
fence where two· chestnuts stand· si<le hy side ari.d· iunrting ·a
straigh,t line to a sugar tre~. 911 the bank of the· road between
_thtl house ·a11d· light pole then· ·a sti·aight line· across· the· road
to the line fen~e of Hobert Meade~ · ·
·
·
"\Ve give to Ella Nickles the house and ·all the land on the·
house side of- the divide.
Giving Alta Mae Nickles mid her heirs the remaindet·. ·· · ·
· Ati have decided that Alta Mae Nickles a:hd heirs shall liave'.
a right of Wa)' off" the highway coming by the sugar tree on
to there land.
.
And having decided that·Elhi·Nickles· shall ·have
page 31 r water rights to and from the spdng on the Alta
Mae Nickels track of land.
\~T •. F. BEAUCHAMP
BANNER GRAY

J. D. LAvVSON
.
K. 0. HARTSOCK·.:.
},ilecl Circuit "court, Russell County, 'nee.

u; 1953.
D. Clerk

GRADY
/
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page 33 ~
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•
EX<:FJPTIONR TO REPORT OF 001LMISSION-ERs'i,v'.)f...
. BEA UCHA1\fP AND. OTHERS, FILFJD IN THE CAUSE _ ·:_.... _ON TlIE 11TH DAY OF DECEMBER, 1953..
.
. fl1e ;Rnid .Ait.a ,Ma~. Njck~fa, in l1er- .ow~ ri~l)t .fll}~l a~ ~e:d
friend ·of Ina Mae Nickels, Douglas Nickels, R-ay Nickels, and
Bennett Nickels, excepts to the report of Commissioners, Vif.
F. Beauc1rnmn, Banner Gray, K. 0. Hartsock and .J. D. LawRon, filed in tl1e cause on the 11 tl1 day of December, 1953, on
t1ic following grounds and for the following reasons:

ta~~ ,. ,.

,,,,·.1'.h"·:;;;;;-i.A·.'.l:.11·.i:,nl-:-i°i"i-,~.H.'J." , ... , .. ,.,:ihi::A1::.1,.

~• •
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(1) Because said report is indefinite, ambiguous and uncertain in its phraseology and description of the property and
the easements which it undertakes to create.
(2) Because said Commissioners find and report that said
land is susceptible of partition in kind between the said Ella
Nickels and the other parties interested in said tract.
(3). Because said Commissioners failed to report that said
lands were not susceptible of partition in kind.

•

•

•

•

•

Filed 12/18/53.

J. S. HOWARD.
page 34 }-

•

•

SUPPLE:MENTAL EXCEPTIO~S TO REPORT OF
COMMISSIONERS.
The said Alta Mae Nickels, in her own riglit and as next
friend to Ina Mae Nickels, Douglas Nickels, Ray Nickels and
Bennett Nickels, in addition to the exceptions herebefore filed
in this cause to the report of Commissioners, W. F. Beauchamp, Banner Gray, K. 0. Hartsock and J. B. Lawson, filed
in the cause on the 11th day of Decemher, 1953, hereby further excepts to the said report in the following respects and
for the following reasons:
(1) Because said action of tl1e Commissioners shown by
the report, is not in accordance with decree appointing and
directing said Commissioners to make partition of said land
in this cimse.
(2) Because it does not properly designate and describe
said tracts or boundaries of land respectively or contain a
proper and necessary description of the said tract of land as a
whole and the tracts in to which they partitioned same.
(3) Because it fails to report whether or not said tract purported to have been assigned by them to the said Alta l\Iae
Nickels and her children, is susceptible of partition in kind or
whether it would be to the best interest of all the parties to
have the said parcel sold for partition.
page 35 ~
( 4) Because said Commissioners failed to consider, determine·, decide and report whether or not,
in their opinion, it would be to the best interest of all the par-
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ties to this suit, holding interest in said tract of land as a
whole to be sold and the proceeds thereof divided between the
parties according to their respective interests, or to have said
tract partitioned in portions as attemptecl to be set out in
said report; that is, whether it would be of greater value ancl
sell for more as a whole than the two parcels, attempted to
he reported by the said Commissioners, would bring if sold
separately.
( 5) Because said Commissioners failed to report that said
lands were not susceptible of partition in kind and that it
would be to the best interest of all parties concerned for same
to be sold and proceeds thereof partitioned between the parties.
(6) Because said action of said Commissioners failed to
locate, designate and report location and description of rights
of way and the extent of easements referred to in their report and attempted to be assigned to the said exceptors .

•

•

•

Filed Circuit Court, Russell County, Feb. 11, 1954.
GRADY

D. Clerk.

page 36 ~

•
*
SUPPLEl\IENTAL EXCEPTIONS TO REPORT OF
COMMISSIONERS.
,..-

The said Alta Mae Nickles, in her own rig·ht and as next
friend to Ina Mae Nickels, Douglas Nickels, Ray Nickels and
Bennett Nickels, in addition to exceptions heretofore filed
to said action and report of said Commissioners, hereby further except to said action and report in the following. respects
and for the following reasons:
1. Because if said land was sr,sceptible of partition in kind,
the attempted or purported pa'rtition, shown to be made by
Raid Commissioners is grossly erroneous and undertakes to
assign to the defendant, Ella Nickels, largely more than onelrn 1f of said tract' in value.

*

•

•

•

Filed Ma}" 5, 1954.

GR.ADY

D. Clerk.
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page 37}
DECREE.
This cause came on this day to be again heard upon the
pnpers heretofore read in the cause, former orders and decrees; upo11 the report of W. F. Beauchamp, Banner Gray, J.
D. Lawson, and K. 0. Hartsock, Commissioners, filed in the
cause on the lltli day of December, 1953; upon the exceptions
of the ·complainants filed in the cause on the 18th day of
December, 195:3, to said report of said Commissioners, and
nlso supplemental exceptions of said complainants fi_led in the
cause on the 11th day of :V-,ebruary, 1954, to said report of
8aid Commissioners and also supplemental exceptions of said
complainants filed in the eause on the 5th day of May, 1954,
to said report of said Commissioners upon the evidence of
witnesses introduced by both the complainants and the defendant, heard ore tenus by the Court and exhibits filed therewith, both upon the said exceptions to the last named report
~ma also upon the evidence heard upon the. exceptions filed
hy the defendant in the cause on the 7th day of April, 1953
to the report of Commissioners, Ira Salyer, G. S. Alley and
Elmer Vica i·s, which evidence is referred to in the decree
entered in the cause on the 28th clay of November, 1953 and
was argued by counsel.
Upon consideration whereof, the Court being of the opinion
that the said exceptions filed by the complainants to the said
report of ,v. F. Beauchamp, Banner Gray, J. D. Lawson and
K. 0. Hartsock are well taken, it is hereby adjudged, ordered
and decreed that said exceptions be and they are
page 38 ~ l10rehy sustained ancl said report of said Commissioners is rejected and not approved.
And the Court being further of the opinion upon consideration of all the record and papers in the cause and the evidence and exhibits therewith produced before the Court upon
· the exceptions to the said reports of said Commissioners
nbove recited respectively, that the said tract of land mentioned and deseribecl in the pleadings and papers in said
cause, sought to be partitioned herein cannot be conveniently
partitioned in kind between the parties entitled to same, having due regard to the rights and interests of all parties in
interest and being of the opinion that it would be to the
best interest of all parties concerned and that their interest would he promoted by the sale of the entire tract of
said land, mentioned and descl'ibed in the pleadings, and
division of the proceeds thereof among the parties entitlecl

-..,
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thereto, according to their respective interest, it is so
adjudged, ordered and decreed and that said land be sold
for partition and S. B. Quillen and A. T. Griffith, who are
hereby appointed Special Commissioners of this Court for
the purpose, are hereby directed to offer said tract of land
for sale at public outcry at the front door of the Court House
of Russell County, Virginia to the highest and best bidder,
after having advertised the time, terms and place ·of sale for
a period of at least thirty (30) days by notice thereof posted
at the front door.of said Court House and at some public place
in the community where said land is situated and in such
other manner, if any, as said Special Commissioners may in
their discretion decide, which said sale shall be made upon
the terms of one-third cash in hand paid by the purchaser
and the residue in two equal installments payable six and
twelve months after date, with interest from date for which
said deferred payments said purchaser will be required to
execute his interest-bearing notes with approved personal
security, payable to the said Special Commissioners with the
option to said purchaser to pay all easb on day. of sale aud
anticipate payment of snid deferred purchase money notes.
Before acting under this decree, said Special
page 39 ~ Commissioners shall execute bond as such before
the Clerk of this Court, with security approved by
said Clerk, conditioned according to law in the sum of $2500.00
and shall report their action hereunder to this Court.
This decree is entel'ed without any way intending to pass
upon or effect the rights of the respective parties upon issues
now made or hereafter to be made upon the petition of FinneyJ~asterly-Finney Funeral Home, Lebanon, Virginia, and the
Munnl Clinic, Kingsport, Tenne~see, filed in the cause and
ans~Yer and cross-bill filed by the defendant, Ella Nickels, to
said petitions, all of which is reserved for future action and
decision of the Court in the cause.
The defendant, through her counsel, excepts to the action of
the Court as set forth in this decree and upon request of said
counsel, the operation of said decree is suspended for a period
of sixty (60) days for tlie purpose of giving the defendant,
if so advised, an opportunity to make application for an appeal
from the decision and action of the Court under this decree,
upon execution of bond by the def end ant before the Clerk
of this Court in the penalty of $200.00 with approved security
and conditioned according to law.
·
Enter this Decree this 17 day of May, 1954.

E. T. CARTER, Judge.

Ella Nickels, v. Alta Mae Nickels, et als.
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REPORT OF SALE BY SPECIAL COMMISSIONERS.
To the Honorable E.T. Carter, Judge of said Court:
The undersigned Special Commissioners beg leave to report that after complying in all respects with the terms of
the decree entered in this cause on the 17th day of May, 1954,
directing sale of a certain tract or parcel of land, ref erred
to in the papers ~n. this cause, in the execution of bond, the
advertising and making of said sale, copy of notice of said
sale which was posted as required by said decree is exhibited
l1erewith, the said Special Commissioners did on the 28th
day of August, 1954, between the hours of 1 :00 o'clock P. M.
and 4 :00 o'clock P. M. at the front door of the Courthouse of
Russell County, Virb•-inia, offer for sale at public outcry in
the presence of the parties to the said suit and other interested parties from the community in which the land is situated, that certain tract or parcel of land, mentioned and described in the papers in this cause, and at which sale, Sam
E. Burke was the highest and best bidder at the price of
F,iftcen Hundred ($1500.00) Dollars and in pursuance to said
bid has paid to said Special Commissioners Five Hundred
($500.00) Dollars and executed his two interest-bearing notes
with P. H. Vicars as surety and joint maker of said notes,
each dated the 28th day of August, 1954, one due six months
after <late and the other due twelve months after date, payable to the order of your said Special Commissioners ..
Your said Special Commissioners in their dispage 41 ~ cretion, advertised said land in addition to the
·
notices required by said decree, in two weekly issues of The Lebanon News.
Respectfully reported.

A. T. GRIFFITH,
Special Commissioner.

S. B. QUILLEN,
Special Commissioner.
Filed Circuit Court, Russell County, Sep. 7, 1954.

J. S. HOWARD, Clerk.
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page 42 ~

•

•

EXCEPTIONS TO COMMISSIONER'S REPORT OF
SALE.
This defendant, Ella Nickels, by her counsel comes and
excepts to the report of the Commissioners filed in this cause
on the 7th day of September, 1954, and for grounds of the
said exceptions relics upon the folowing, to-wit:

,,.

(1) Becanse Sam E. Burk, the person named in the report
as the purchaser of the lands, is not the purchaser thereof,
but a mere tool in the hands of another who has and is supplying the money for the purchase; and the real purchaser
is a near relative of one who was placed as a former Commissioner, and joined in a report recommending that the lands
he sold as a whole, and as being to the best interest of all
the joint owners;
(2) Because it would result in a complete miscarriage of
:justice to deny this exceptor of her right to retain and keep
her one-half of the lands, and to force her to accept a mere
pitance of the real value to her in cash, and particularly since
it is fully demonstrated that the said lands are susceptible
of partition in kind; and
(8) Because it would constitute error of the Court to deny
to this exccptor the right to take and to receive the ·share of
land laid off and assigned to her by the Commissioners; and
error of the Court to accept the opinion evidence of witnesses
to the. effect that it would be to the best interest of all the
joint owners to make sale as a whole of the said lands for
the purpose of partition, when the resulting offer of sale has
conclusively shown said opinion evidence to be completely maccuratc, incorrect and erroneous, and creating- a situation in
which this exceptor's lands would be sacrificed.
And of this she prays judgment of the Court.

.A.. T. GRIFFITH,
Counsel for Ella Nickels.
Filed Sep 7, 1954.
J. S. HOW ARD, Clerk.
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page 47 ~

•
PETITION.
To the Honorable Ezra T. Carter, Judge:
Your petitioner, Alta :Mae Nickels, would respectfully represent:
( 1) That she is the complainant in this suit; the widow
of F. l\f. Nickels, deceased; the administratrix of the estate
of F. M. Nickels, deceased, and the duly qualified guardian of
Douglas Nickels, Ray Nickels and Bennett Nickels, infant
children of herself and F. :M. Nickels, deceased.
(2) That at the date of his death, :B,. NL Nickels was survived by your petitioner, as his widow, and the following
children: Ina 1\fae Nickels, now 21 years of age; Douglas
Nickels, now 20 years of nge ; R.ay Nickels, now 18 years of
age, and Bennett Nickels, now 14 years of ag·c, who are his
heirs-at-law and distributees to whom his property, real and
personal, passed by operation of the laws of descent.
(3) That at the date of his death, the said :B.,. M. Nickels
owed two notes at The First National Bank of Lebanon, Virginia, one for the amount of $500.00, bearing clat~ on August
4, 1951, executed by F. M. Nickels and your petitioner, Alta
·Mae Nickels, in the capacity of joint maker and accommodation
surety, payable to the order of The First National Bank of
Lebanon, Virginia, six months after date and another note
for the sum of $600.00, hearing date on November 4, 1952,
executed· by F. M. Nickels and your petitioner,
page 48 ~ Alta Mae Nickels, in the capacity of joint maker
and accommodation surety, payable to the order
of The First National Bank of Lebanon, Virginia:, three
months after date, which said note is secured by deed of trust
on the real estate of which Marion Nickels died seized.
( 4) That your petitioner was obligated on said notes purely
us surety and was only secondarily liable for the payment
thereof.
(5) That following her husband's death, in order to protect her own interest as surety on said notes and to preserve
the inheritance of her children, your petitioner was compelled

20,
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to pay off said notes to the holder thereof, and that on the
11th day of March, 1953,. your petitioner paid to The First
National Banlc of Lebanon,. Virginia,. the sum of $503.08 in
settlement of the first above described note and on the 11th
day of ~farch,, 1953, the said note was assigned to her by The:
First N a'tional Bank of Le-ban on, Virginia for value reccivecl
without recourse,: a copy of wl1ich said note is. filed here.with
as part of this petifam, marked .'' Exhibit No. 1' ' 1 and that
on the same elate, slie paid to The First National Ba:nk of .
Lebanon, Virginia, the sum of $603. 70 in full settlement of the
second above described note, which on the 11th day of March,.
1953 was assigned to her by The First National Bank of
Lebanon, Virginia for value received without recourse, a copy
of which said note is :filed herewith as a part of this petition,.
marked ''Exhibit No. 2''.
(6) That the estate of l\Iarion Nickels, deceased, is therefore indebted to your- petitioner in the amount of $1,.106..78,.
with interest thereon from the 11th day of March, 1953, whid1
said indebtedness constitutes a lien against tne property,. real
and personal, of whicI1 the said F. l\:f. Nickels died
pag~e 49 f seized.
(7) Tiiut your· petitioner is advised and avers
that the personal estate of tllc said F. l\f. Nickels is not sufficient to pay said indebtedness or any substantial part thereof.
·(8) That your petitioner is entitled to have paid to her
from the net proceeds of tlic snle of tlle land sougllt for partition in tliis suit, the net proceeds thereof belonging to the
estate of said F. M. Nickels, deceased, wl1ich, as your petitioner
is advised and avel's will be insufficient to satisfv her said lien
and indebtedness against tlie estate.
·
The premises considered your petitioner prays that Alta
Mae Nickels, as guardian of Ina l\fae Nickels, Douglas NickeTs,
Ray Nickels and Bennett Nickels, Alta l\fae Nickels, as administratrix of the .estate of F. M. Nickels, decern:;ed, tlle said
Ina Mae Nickels, Dougfas Nickels, Hay Nickels and Bennett
Nickels individually, be made 11arties defendants to tllis petition; that a competent and discreet attorney-at-law be appointed as a ~;uarclian ad lifem to represent the interest of
Dougfas Nickels, Ray Rickels and Bennett NicTrnis, who are
infants under the ag·e of 21 years but above tirn age of 14
years; that the Court. order the said sum of $1.106.78, with
interest thereon from the 11 tI1 day of :March, 1953, or so mucl1
thereof as is available, paid to your petitioner from the sharP
of F. l\L Nickels' estate in the net proceeds of the land sold for
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.Partition in this suit by A. T. Griffith and S. B. Quillen, Special
IJommissioners.
ALTA .MAE NICKELS.

By counsel:
I. M. QUILLEN
Le ban on, Virginia.

Filed Sept. 27, 1954.

,T. S. HOWARD, Clerk.
page 5.0 ~

•
PETITION OF ALTA MAE NICKELS.

To the Honorable Ezra T. Carter, Judge:
Your petitioner, Alta 1\foe Nickels, would respectfully represent:
(1) That as the widow of and principal creditor of the
estate of F. M. Nickels, deceased, she bclicivcs and avers tliat
she is entitled to all of the net proceeds of the land sold for
partition helonQ;ing· to the estate of F. I\L Nickels and tl1<~
issues and profits therefrom which have accrued pending this
litfo:ation.
(2) That she is advised that pending this suit, the defendant, Ella Nickels, through ~ome arranp:em(mt with one Tommy
Fields, haR raused to be seeded and cultivated upon the jointly
O'Wned land, recently sold for partition, a crop of tobacco
which will soon be rendv for harvest.
(3}' That the said Ella Nickels was without autl10rity to rent
or lease any portion of Raid lands pending this Ruit but inasmuch as sl1e has done so, yonr petitioner nvorR tlrnt the estate
of F. l\L Nickels, deceased, of which she is administratrix i~
entitled to an equal sliare of any renfa, issues and profits
arising- from said land 1wnding- this suit mid more particularly
in the above mentioned tobacco crop.
(4) That your petitioner believes and Jwre avers that unless
restrained, the said Ella Nickels and lwr ap:ents an<l employer.i;;
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will harvest and market saicl tobacco crop and place the proceeds thereof beyond the reach of your petitioner
page 51 ~ who is entitled to share therein.
.
Your petitioner prays, therefore, that Ella Nickels and Tommy Fields be made parties defendant to this petition and that they be enjoined and restrained from marketing
or otherwise disposing of the said tobacco crop unless and until proper provision is made to preserve to the estate of Marion
Nickels, deceased, and your petitioner, as the principal creditor of said estate, the just share of the estate of Marion
Nickels, deceased, in said tobacco crop.
ALTA MAE NICKELS.
By counsel:

I. M. QUILLEN
Lebanon, Virginia.
Filed Sept. 27, 1954.
J. S. HOW ARD, Clerk.

page 53
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DEMURRER AND ANSvVER OF ELL.A. NICKELS.
To the Honorable E.T. Carter, Judge of the Circuit Court of
the County of Russell, Virginia:
The demurrer and answer of Ella Nickels to a petition of
Alta Mae Nickels, presented in the above styled cause, pending in the Circuit Court of the County of Russell, Virginia:
This respondent, Ella Nickels, bv her counsel comes and
<lemurs to the petition of the said Aha l\fae Nickels, and says
that the said petition is insufficient in law, and for g·rounds
of her said demurl'er relies upon the following·:
(1) Because there is no sufficient allegations contained in
tbe petition to ,vanant the Court in entertaining the said petition, or in the granting of the extraordinatT relief prayed for
therein;
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(2) Because under the allegations contained in the said
petition the Court does not have jurisdiction to hear and to
determine the matters attempted to be raised between tenants
in common;
(3.) Because the petitioner, Alta Mae Nickels, neither in her
own right, nor as the Administratrix of the estate of :B-,. M.
Nickels, deceased, under the allegations contained in the petition, have any interest in the tobacco crop referred to in the
petition; and
( 4) Because under the allegations as contained 'in the petition, and the allegations in the bill of complaint in this cause,
this lfoniiirant is a tenant in common with the heirs at law
of. F. l\L Nickels, deceased, and as such tenant in common
is the owner of a one-half undivided interest in all of the 29%
i1cre tract of jointly owned lands under consideration in this
cause, and this dennurant is in the possession of less than
one-half of the said lands, and as rmch joint owner is entitled
to the possession and the use and benefit thereof, including
the rents, issues and profits.
And of this she prays judgment of the Court.
page 54}

This demurrant not wai.\Ting her demurrer filed in
thiR cause, but rclyinp; upon· the same, by way of
further response to the said petition, for answer thereto, or so
much thereof as she is advised that it is material that she
should answer, answers and Rays:
(1) That she is not advised of the truth or falsity of the
allegations contained in paragraph'' (1)" of the said petition,
and therefore neither admits nor denies the allegations therein,
hut cans for strict proof thereof;
(2) Tliat this respondent adrniif:; as true only certain parts
of paragraph "(2)" of tl1e petition, nnd to the effect that
this respondent did cause one-sixth of an aero of the lands
which had been layed off to this respondent by the Commissioners of the Court as her share in th() said lands to be prepared and cultivated in tobacco, and upon the six-tenths of an
acre of tobacco allotment which lrnd been assigned to the
Rhare of her deceased lnrnhancl, and after the sixth-tenths of
an acre tolmcco allotment which lrnd beP-n assigned to F. M.
Nirkels share of the said lnnd had been transferred awav and
·sold by tl10 petitioner's husband, nnd by a tenant who agreed
to cultivate the same for one-half of the selling price of the
said tobacco, provided your respondent would procure sufficient fertilizer to grow the same, and at her own costs and
expenses, and which .amounted to the sum of $20.00 which is
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yet owned, and will constitute a lien upon respondent's interest in the said tobacco crop ;
(3) This respondent specifically denies the allegations contained in paragraph "(3)" of the said petition, wherein it is
contended that this respondent was without authority by law
to rent the small tract of one-sixths of an acre of the jointly
owned lands for the cultivation of her allotment for tobaeco,
and here avers that as a joint tenant of the said
page 55 ~ land, she was seized of one moity of the said lands
and seized thereof per mi et per tout-each having
the entire possession as well of every part as of the whole,
and entitled to have and to derive the rents issues and profits
from one-half of the jointly owned lands, and without compensation to the other joint owners who permitted their onehalf of the said lands to lay out and produce no return;
( 4) Your respondent here admits that she proposes to make
sale of the small tobacco crop grown upon said one- sixths of
an acre of land, and under her personal tobacco allotment, and
to make the said sale during the coming marketing season,
which is necessary to do, as the tobacco marker continues only
once each year and for only a short period of time, and to fail
to market the said tol;>acco e.rop would necessitate the holding·
of the said crop over for a full year and until a later Zear's
tobacco market, but your respondent specifically denies the
allegation in tl1e said petition and to the effect that this respondent intends to place the proceeds of the said sale beyond
the reach of ·any of her creditors, and does further specifically
deny the charge that she is indebted to tlle said petitioner in
any amount, and does further specifically deny the inference
drawn and to the effect that the petitioner lrns anv lien, or
claim of any kind upon the said tobacco crop grown~ as aforesaid, or upon the proceeds that will be derived therefrom.
And now having fully answered, tllis respondent prays to
be hence dismissed with her reasonable costs in this behalf
expended.

ELLA NICKELS, Respondent.
By Counsel
A. T. GRIFFITH
Counsel.

· Filed Sept. 27, 1954.

J. S. HO"WARD, Clerk.

•
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ORDER.
This day came Alta Mae Nickels; by counsel, and by leave
of Comit filed her petition requesting that Ella Nickels and
rommy Fields be restrai11ed from disposing of a certain tobacco crop in which she has an interest, thereupon Ella Nickels
appeard and tendered her demurrer and answer; which she is
permitted to file.
Enter this Order this 27 day of September; 1954.

E.T. CARTER
Judge .
fi

page 59
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ORDE·R.
This cause came cni this day to be heard upon the papers
£ormerly read therein, fot·mer ordei's and dectees, upon the
petition· of Alta Mae Nick~ls praying for the prcs~rvation of
the tobacco crop no\v on the lands sold £or partition in this
suit and a deinurrer and answer 0£ Ella Nickels to said petition, and was _argued by. counsel.
Upon consideration whereof, it is ordered that when the
crop of six tenths of an. acre of tobacco ii:; r~ady for market,
M. E. Hess, Sheriff of Russell County, 8haI1 take charge of
i:;ame; cau~e the sa!lle. to be marketed and collect an_d hold until
future order of this Court the entire proceeds of the said sale
and that 1}(?11e _of the parties ~o t~is suit shall in any wise interfere with the execution of this order.
Enter this Order this 2nd day of Oct., 1954.
:E:!.T.CARTER
,Judge •

•

•
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page 62 ~

DECREE.

(

This cause came on this day to be again heard upon the
papers heretofore read therein, former orders and decrees;
upon the report of A. T. Griffith and S. B. Quillen, Special
Commissioners, filed in the cause on the 7th day of September, 1954, showing sale of _land to Sam E. Burke; upon the
exceptions of Ella Nickels filed in the cause on the 7th day
of September, 1954 to said report of said Special Commissioners, and upon evidence tendered upon said exceptions and was
argued by counsel.
Upon consideration whereof, the Court being of the opinion
that the said exceptions to said report and action of said Commissioners a re not well taken, it is adjudged, ordered and decreed that they be and are hereby ovel'-ruled, and it is further
ordered that the sale of said land to Sam E. Burke as reported by said Special Commissioners is hereby approved
and confirmed:
It is further ordered and decreed that the sai<:i Special Commissioners shall collect the two def erred .purchase money
notes for the sum of $500.00 each, held by said Special Commissioners against said Sam E. Burke and P. H. Vicai·s, as
they mature, or at any time prior to said maturities the said
Sam E. Burke desires to· make payment of said notes, which
amount when so collected and also the sum of $500.00 cash
payment now in the hands of said Special Commissioners,
they shall hold subject to future order of the Court to be
disbursed upon cost of this suit and any lien or inpage 63 ~ debtedness against the respective interest of the
said parties respectively in said land and funds so
derived from the sale of said land, and the residue, if any, to
the respective parties, who are entitled thereto.
It appearing that it is necessary to have an account of liens
against the respeetive interest of the respective parties to
this suit, against the said land and funds in the h~nds of
said Specht 1 Commissioners, if any, after the payment of cost
of suit, and commissions· on sale, it is adjudged, ordered and
decreed that this cause be and the same is herebv referred to
I. A. Beauchamp, as a Special Commissioner of this Court
and he is authorized and directed by tbis decree to make,
state and report to this Court, as follows:
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(1) The respective interest of the complainant, Alta Mae
Nickels, and Ina Mae Nickels., Douglas Nickels, Ray Nickels,
Bennett Nickels, and the defendant, Ella Nickels in the proceeds of the safo of sai<l land now held and to be received by
snid Speeial Commissioners, as aforesaid, derived from said
sale of said land as aforesaid; and,
(2) Any and all liens against the respective interest of
said respective parties in said land and against said funds
in the hands of said Special Commissioners, which should be
paid by said Special Commissioners out of the funds in their
hands as aforesaid, a11d the priorities of said respective liens,
if any.
(3) To settle the account of M. E. Hess, Administrator of
,v. C. Nickels, deceased, and also the accounts of Alta Mae
Nickels, Administratrix of F . .M. Nickels, deceased.
( 4) Said Commis'Sioner shall report upon any other pertinent matter deemed necessary by him or required by any
party in interest.

It is ordered and decreed that said Commissioner
shall sit at the Clerk's office of this Court in the
Town of Lebanon, Virginia on the 30th day of October, 1954,
to heal' said parties and any evidence which may be produced
to him. If said Commissioner is unable to complete his said
report at said time ancl place, then he is hereby authorized to
continue said hearing and making of said report from time
to time and place to place until he has completed same, at
which time be shall file said report along with other written
evidence or exhibits which may have been filed with him in
connection with said hearing: with the Clerk of this Court.
The said defendant, Ella Nickels, hereby excepts to the
action of the Court in the entry of this decree.
Enter this Decree this 27th day of October, 1954.
page 64 }

E.T.CARTE~
.
Judge of the Circuit Court of
Russell County, Virginia.
page 65
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
Notice is hereby given under and in pursuance to Rule 5 :1,
section 4 of the Rules of tl1e Supreme Court of Appeals of

jg.

Supreme

C'ourt or A.pp~afa of "Vfrg1ma

Virginia, that the defendant, Ella Nickels, will apply to Ui~
Supreme Court of Appenls of Virginia:, for an appeal and
sitpersedeas frotn the decrge entere-d in the· above styled cause
on the 27th da:y of Octobe'r,.1954; carrying into eff~ct the prior'
interfocutory decrees entered in the cause, and. that _th'e follow-ing assigmnent$ of error will be- r<!lied. upon; h>'..,,wit ~

(1 J It was et'Mr ~£' the C,attrt to order an~ to· effect a: safo
of the jointly owned lands. for the purpose of pai'tition,. '':ithout having· caused an inquiry before a Coiniliissianer in Chancery, or having it determinE!d in sonte other fawf'u:i manner,.
·wllether or not a partition in kind could be made in one of the
ruetl10ds provided la'~v;.
(2) It w.as error of tl~e Court to ref\1se to confirm the par..,
tition in kind made and reported by the Commi'.ss,idne·rs who
had 'been regularly selected, were duly sworn, had view·ed the·
premises, a11d na:d reported their' partition 1Ii, kind t.(;j the'

Court·; a11d
(S) It was enor' of the Court fo fotpound the fobaccd ctop
wllich had ~een grow11 upon one-sixt11 of an acre of th_e jofotly
owned lands, under ~he facts as disclos~d in the' pleadings:,
and in the absence of any evidence tending· to wa:rra:nt or· tQ>
support said seizure·.,

A. 111°. GRIFF1Tli,
Counsel for Ella :N'icke1s ..

..

Filed Cfrcuit Court, Russell County, Nov. 1, 1954.

J. S'. E:OWARD, Cle'rk..

..

Transcript of evideu:ce and proceedings 11ad bef'ore Hon'. ..
Ezra T. Carter, Judg~ of said C5>urt, at Lebanon, Virginia,
on Septembei; 14; 1953,. on exc~phoiis filed to repdrt of' Com..,
missioners.
A. T. Griffith, app~arinp: for the defendant.
S. B. Quillen and I. M. QuiUen,. appearfo:g for'

the' compfafo..,

Elnts'.,

AH witnesses were sivorn and placed under rn1e.
T-he following evidence was presented on behalf of the dt:!...

fendant:.
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T. J. JESSEE
being duly sworn, testified as follows :

DIRECT EXAMINATION.
Bv Mr. Griffith :
..Q. Mr. Jessee, what is your business; what occupation do
you have?
A. I farm most of tl1e time, and do some surveying.
(1. Are you the same T. J. Jessee that was appointed as one
of the Commissioners to partition the land in this Nickels
ease involved here Y
A. Ycs, I suppose so.
Q. Did you meet there for the purpose of determining
whether or not this land could be divided~,
page 2 ~ A. I suppose so. They come after me. I didn't
know nothing about this until the day it happened.
Q. Had you gotten a eertificate from the Clerk-a certified
copy of the decree-until someone came after yDu?
A. No, sir.
Q. Now, I hand you here what purports to be the oath of
five Commissioners, and ask you to look at that and see if that
is the oath that the parties signed up down there as Commissioners to partition that land f
A. Yes, sir.
Q. Do you know how it happened that Vil. V{. Gibson signe<l
up as one of the Commissioners and Bennett Bostic 's name
was stricken out of the certificate down there and W. W.
Gibson inserte<l, to act with you people ·1
A. No, sir.
Q. Now, did Mr. Bennett Bostic serve as a Commissioner
down the1·e with you people?
A. He come but they were done throug·h before he come.
Q. Did ,v. ,v. Gibson take part in the discussion with the
Commissioners in the determination of whether or not that
land should be divided or not?
...~. Yes, sir.
Q. I will ask you to state whether or not any of those Commissioners who purported to act there made any statement as
to whether or not they· were interested in purchasing that
property as a whole, and what they would give for
pag·e 3 ~ for it, in that discussion of the Commissioners f
A. ,v ell, I believe I heard two of them.
Q. Now, which two was it you beard say they would be interested in purchasing it and what they would pay for it?
A. John Hartsock anc.1 Garland Alley.

\

Supreme Court of Appeals of Virginia

30

T. J. Jessee.
Q. ·what did each one of them say?
A. I don't recollect which one it was, but one said he would
give $50.00 and the other said he would give $60.00 for it all,
but I don't recollect which one was which now.
Q.· Do you know whether that John Hartsock is the same
man recommended as one of the Commissioners by counsel
for the complainants when names were submitted to the Court
for appointment?
A. Yes, be is the same man.
Q. Describe that property. How many acres is there in
it-about how many?
A. V{ ell, they claimed it was a 29-acre tract. I never surveved it.
Q. Did you go over it at the time you Commissioners met
there with the view of determining whether or not it could be
divided into two equal parts without damaging the other?
A. Yes, we did.
Q. Describe the land; first, as to the part that is cultivating
land and the type of land. Is there any of it that is what you
would call good cultivating land Y
A.
ell, there's some of it loo~ed like a pretty good field
on top of the ridge-there wasn't so much of it.
page 4 ~ Q. How much of it on top of the ridge t
A. I guess something like three acres, or maybe
more.
Q. I will get you to describe tl1e nature of the house. Do
you know how many rooms in the house on that land Y
A. No, I didn't go-I was in the house, too, in the porch
there, but never examined the ·house very much.
Q. Did it appear to have more than two or three rooms in
it?
A. "\Vell, I guess about a 3-room house. I never went inside.
Q. Did you observe whether or not it was just a boxed house
with some kind of paper shingles put on it?

,,r

l\fr. Quillen : Let him describe it.

A. No.
Q. State 110w much experience you haYe had in partitioning lands. Have you ever acted as a Commissioner before?
A. Yes, sir.
Q. Pretty often or not Y
A. Yes, sir.
Q. How old are you?
A.. Seventy-six.
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T. J. Jes.see..

Q. How much surveying have you done?
A. Well, I have been surveying· ever since 1903 or 1904.
Q. I will get you to state whether or not., in your opinion,
there is any question about that land being susceptible of being divided into two equal shares without damaging or injuring the other share! What is your opinion on thaU
page 5 ~ A. ·well, I believe it could.
Q. Is that your judgment, tha~ it could be?
A. Yes.
Q. Now, you didn't sign that report, I believe. I will get
you to state why you didn't sign it.
A. Vl ell, I hadn't made off no report; and the reason I
l1adn't done it., I was dissatisfied with what we had agreed on
as to selling it. I wanted to see the Commissioners and see
if they wouldn't :reconsider it.
Mr. Griffith: I want to file this in evidence, marked" Commissioner's Oath''.

CROSS EXAMINATION.
By Mr. Quil1~n:
.
Q. When did you change your mmd about thaU You first
thought it couldn't be divided, didn't youf
. A. Directly after I got home.
Q. You told Mrs. Nickels, when she came after you to go
there for the partition, that y.on knew the land couldn't be
divided, didn't you?
A.. I don't know whether I told her it couldn't be divided or
11ot. I don't think I did.
Q. Do you deny it t
A. I told her after-when she brought me back home; I
said, '' All of us Commissioners decided it would be the best
to se11. ' ' We did decide. · .
page 6} Q. You all decided that. You come down to the
house a·nd told J\frs. Ella Nickels, the exceptor, and
l\Irs. Alta Nickels here, in the presence of others, that was
what you lmd done and thought it was best?
A. That's what I told them at the start.
Q. B. H. Salyer swore them all-they were all sworn Y
A. Yes, we all had been sworn. That's what we all agreed
011.

Q. Did you see Mr. Griffith before you changed your mind?
A. No, sir.
Q. Who did you first tell you had changed your mind?
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T. J. Jes see.

A. I changed my mind and got to looking over the report..

I didn't know nothing about it until they come after me-I

/

was working there at home.
Q.. You had the decree there, didn't you t
A .. Yes ..
Q. You had been partitioning land before, and you knew
whether it could be partitioned in kind and fair to everybody,.
and, if not, could be s_old; and that's what you all decide<l
about that land¥
A. I agreed with them.
Q. The same condition is true now, isn't it, and the best
thing to do is to sell it 1
·
A. I don't know about that. It could be divided.
Q. A line could be run and divide it, but it wouldn't be to
the best interests of everybody concerned, would iU
A. I couldn't tell.
page 7 r Q. John Hartsock was there, you sa:y, and do' you
know whether he was suggested as a Commissioner
or not 't Do you know whether he was, ever suggested as a
Commissioner·?
A. Know whether l1e was appointed or noU
Q. Or suggested by our side or anybody else t
A. I don't know.
(J. vVhat did he say about it up there-that he ,vould give
$50.00 for it as a whole, but if it was divided up he wouldn't
want it at alU
A. Yes, I believe he did.
Q. That's what the rest of you thought about it, too, didn't
you 'l You say Nath Gibson's boy, W. vV. Gibson, happened
to be tllere and had the mistaken idea he had been appointed
one of the Commissioners-I believe vValtou Gibson-and he
saw what was going on?
A. He acted as one of them.
Q. He was there and, saw all that went on. ,v1iat did he
say about it f,
Griffith: Does Your Honor think that has anything to do
·
with tl1is-what somebody else said f
(No reply or decision).

· Q. He thongM it couldn't be done, either, clidn 1t hef Did
you a11 ask him anything about what he thought about it f
A. Who, mef
.
Q. Or any of the rest of the Commissioners f
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T. J. Jessee.
A. They all claimed that it was the only thing to do and
the only thing that could be <lone.
page 8 ~
Q. And you were saying· so, too!
A. Well, I agreed with them that day. They said
it would be the best thing to do.
Q. And you agreed with it¥
A. I thought it then.
Q. You came on home to write the report-they asked you
to write the report, and you brought the decree to write the
report 1
A. Yes.
Q. And you put it off a week an<l never did anything?
A. The reason I put it off I wanted to see if they wouldn't
reconsider it.
Q. See if they ,vouldn 't change it. Yon never did anything
until lf rs. Nickels came to see you over a week afterwards,
did you?
A. Something like a week, I guess.
Q. And wrote your copy of the report that has been :filecl,
and you told her you bad changed your mind, and asked her to
leave it at Ira Salyer's. You asked her to leave it there and
you would get it and see the rest of them. Did you get it and
see the rest of them 1
A. No, I didn't get it and never seen the rest of them. I
told her to leave it tlwre until that night; I'd go and see them
all that night before they signed it, and if they did change it,
it would be all right.
Q. And if they didn't change it, it would be all righU
A. If they didn't, I might sig11 it if the rest of
page 9 ~ them didn't want to do nothing else. ·when she left
it there, all of them signed it and it was too late to
do anything.
Q. Yon told her if the rest signed it, yon might, too, and to
leave it there?
A. Yes; but she got the rest of them to sign it before I seen
the rest of them.
Q. They could have taken their names off, if yon could have
eonvinced them. You wcren 't rep re sen ting the other side,
were you!
A. No, sir.
Q. You had a rig·ht smart interest in it. How many times
have you been back to talk to counsel ahout it on the other
side? ·
A. How many times?
Q. Yes.

\
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Bennett Bostic.
A. About one time, I guess, and one time I talked to youyou commenced it.
· Q. "'\Ve talked on the street. How many times did you go
up to his office?
A. I didn't go to talk about that. I was there on other
business.
· Q. You told them that if three signed, you said that was
enough!
A. I told them three was enough.
·witness stands aside.
BENNETT BOSTIC
the next witness introduced on behalf of defendant, testified
as follows:
DIRECT EXAMINATION.
Bv Mr. Griffith :
·Q. Your name is Bennett Bostic Y
A. J. B. Bostic.
Q. You are the same person mentioned as Bennett Bostic
as Commissioner in this Nickels matter?
A. Yes, sir.
Q. I believe you didn't act as one of the Commissioners?
A. No, I didn't go up there until it was about over. They
11ad made the decision when I got up there.
Q. Did you Tmow that W. W. Gibson was inserted in this
oath in place of you as a Commissioner?
A. No, I didn't know about that.
Q. How close do you live to this property Y
A. Well, I join it-about a quarter of a mile, I ·would sav.
Q. "'\Vha t kind of business are you in?
·
A. Merchant business and farming ..
Q. How long have you known this land?
A. vVell, I have known it practically all my life.
Q. vVho else joins it besides you?
A. Hobert Meade joins it on the north, and I think Mr.
Pete Vicars joins it. I will have to study a minute to get my
directions.
Q. It doesn't matter whether you mention where it joins;
just give the names of th.e people.
·
A. :Mr. Pete Viears and C.H. :Mavs.
Q. Does it join any Salyers-Ira ·salycrs or his father Y
page 10 ~
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Bennett Bostic.
A. No, it <loesn 't join them.
Q. How close does it lie to their land i
A. Ira Salyers, you mean f
Q. Or his father .
.A.. Ira Salyer's father is dead. It's about a mile-I would
say two miles from the Salyers land.
Q. I will get you to state the kind of land it is. Describe
it with reference to the kind of land it is, how much cultivating land?
A. Not too much cultivating land; quite a bit of timber on
it. A little grazing land, an<l had a cultivating field used for
cultivating and a little lot down next to the creek used for
tobacco-maybe 3/4 acre in the lot down next to the branch.
Q. Did you get .any certified copy of the decree before the
Commissioners went there to divide the land?
A. No, I didn't.
Q. Describe the house on it-what kind of house is there?
A. Well, I think you would call it a 3-room long house and
n little porch on the upper side and a porch along the lower
side next to the road...
·
·
Q. Are there any otlier improvements on the place Y
A. Well, there's a little barn down below the house on the
branch below the road.
Q. What kind of barn is thaU
A. An old log· barn.
Q. What's its condition f
A. I would say sorty bad condition.
page 12 ~ Q. Any other improvements on iU
A. Yes, there is another barn on the hill up
there; just a small-like barn.
Q. Now, I will get you to state whether or not, in your
opinion, that land could be divided in two equal parts without material damage to either share 1
A. I think so; yes, sir.
Q. I will get you to state whether or not, in your opinion,
if that is divided into two equal shares, it would bring any
less by selling it separately than to sell it as a whole?
A. Now, ask that question again.
Q. The question is: vVhcther or .not the property would
hring just as much if sold in two separate lots, after it had
been equally divided, as if if would if sold in one piece f
A. Yes, usually small tracts of land bring just as much as
the large ones.
Q. Do you know whether or not Pete Vicars, the father of
page 11 }
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Bennett Bostic.
Elmer Vicars,. has any personal interest in purchasing part
of that property, or all of iU
:M:r. Quillen~ Objected to. "What difference would that
make!
Mr. Griffith: I think it makes a whole lot of difference, if
you appoint a Commissioner that has a personal interest in it.
Objection overruled.

Q. Do you lmow whether he has any interest in it I
A. There is a line up there- me and him had a
page 13 ~ line run out between us. "\Ve picked out two men
and a surveyor and had a line run out and I don't
think he was very satisfied with the line, and the line went on
straight through this place.
Q. The question of the- line between this land and his place,,
will it be. affected by who owns this land f
A. Yes, sir, it will.
The Court: How would it be affected; would it run in the
s~me place?

Witness: There is a dispute over the land there, over
where the line is at.

/

Q. In other words, if I understand you, l\fr. Bostic, the location of one long line between yot1 and Mr. Vicars means that
line extends on bevond f
A. A straight line on tlirough.
Q. If it went straight on through tllere, it would cut off
part of the land Mr. Vicars claimed!
A. If it went on through there, it would.
Q. " 7hat kin is Elmer Vicars to Pete Vicars 1
A. Mr. Pete Vicars is Elmer's father.

CROSS EXAMINATION.
By Mr. Quillen:
Q. Yon l1a.ve been taking a. rigl1t smart inte~est in tllis case,
haven't vou f
..
A. No, sir.
page 14 r Q. You have been bringing Mrs. Elln Nickels up,
here, haven't vou?
A. I brought her up here this morning·.
Q. Have you broug·ht her here before tllis !
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Bennett Bostic.
A. No, sir.
Q. You have a little store down there 7
A. Yes, sir.
Q. And have done a good deal of talking.
A. Not too much; no, sir.
Q. You haven't 1 Did Mrs. Alta Nickels come for you to
act as one of the Commissioners'?
A. Yes, sir.
Q. .And you wouldn't got?
A. I told her I was in business there and didn't want to be
mixed up in it, and didn't have any legal notice on it.
Q. You said you didn't want to get mixed up, but you 're
getting mixed up in it pretty sharply, aren't you? How did it
happen that you finally wenU
A. This lawyer called me and asked me to go.
Q. vVliat lawyer?
A. :Mr. Griffith called me.
Q. Mr. Griffith called you after she came, and they spurred
you up and you went up and acted?
A. "\Yell, I did go but I didn't act.
Q. You went up there but didn't act f
A. Yes, sir.
page 15 ~ Q. You got willing to go after he called you?
A. I thought that would be more legal notice.
Q. You told her you didn't want to go because you were in
business and didn't want to go?
A. I told her that.
Q. But when he called, you went. You would like to have
this property, wouldn't you?
A. No, I am not interested in it.
Q. Haven't you been trying to buy part of it¥
A. No, that is all a mistake. I told them all the time.
Q. If it was divided into two shares, you would come nearer
wanting it than having it all together?
A. No, sir.
Q. The improvements are on one encl of it, house and lot
tmd one spring on it-just one spring on iH
A. Yes, just one spring.
Q. And you think it could be divided-I mean, it would ho
to the best interests to divide it into two lots and sell it; do
vou mean it coul<l be divided there T
., A. I say it can he divided, but I am not inte1~ested in what
they want to do with the land or either one. All I said is it can
be divided.

\
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Q. Yon have studied about their interests, whether it was
best for them 1
A.. No; it's not my business.
Q. All you're saying is that the surveyor can go there and
divide iU
page 16 ~ A. Yes, sir.
Q. No matter who is interested in it.
RE-DIRECT EXAMINATION.
By Mr. Griffitl1 :
Q. Was vV. W. Gibson taking part with these Commissioners?
A. "\Vhen I was up there, he was doing a lot of talking.
They had done divided and they were talking there, at Mrs.
Nickels' there.

RE-CROSS EXAMINATION.
By Mr. Quillen:
Q. Were you there when Mr. Jessee came back down tl1ere?
A. The only thing I heard Mr. ,Jessee say, "Boys, we m~y
have to go to Court on it", is all I heard him say.
Witness stands aside.

ELLA NICKELS
the next witness, defendant in the case, after being duly sworn,
testified as follows :
DIRECT EXAMINATION.
Bv Mr. Griffitl1:
·Q. Your 1iame is Ella Nickels?
A. Yes, sir.
Q. How old are you?
A. I am 75.
Q. Do you live on this property that is in controversy he~~f
A. Yes, sir.
Q. Have you got any other l10me except that1
page 17 ~ A. Not ·at all; that's all the home I have got.
That's all I got to claim as l10me.
Q. I will· get you to describe what kincl of a l1ouse it is you
have got an~ live in?
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Ella Nickels.
A. Well, it's a 3-room house, just a boxed house, weather·
boarded with this brick siding-what you call tar paper. It
might be a little thicker than tar paper, made kinder like brickiug-----looks like brick. Got a little porch on the upper side and
a porch on the lower side-a straig·ht 3--room house.
Q. How long· has that house been there, to your knowledge?
A. Well, it's been there, I guess, about 40 years, to the
best of my knowledge. I am not telling you exactly-that's
my best recollection.
Q. Now, were you there when these Commissioners came
there for the purpose of determining whether it could be
divided between you and Mrs. Nickels over here and her
cl1ild1·en t
A. Yes, I was right there.
Q. Did Walton Gibson purport to act and take part with
those Commissioners?
A.
I don't know. I won't answer that except I know
he was up there, was up there with them, went up there. They
decided that four would be enough and wasn't no use trying to
get nobody else.
Q. What did they or a11y or them say to you with referenc~
to attempting to get you to agree to sell?
page 18 } A. "\Vell, they said it could be divided but it would
be the best for me and Alta both to sell it altogether
and me get part of the money. I said, '' I can't agree for my
home tp sell"; and Mr. Alley, he says-I said, "This is all the
place I have to stay." H~ said, "You could stay with me a
week.'' I said, '' I can stay with any of my neighbors a week,
but that wouldn't be home., and I ain't going to agree for my
home to go.''

,ven,

CROSS EXAMINATION.
By Mr. Quillen:

Q. "\Vell, the Commissioners said it was best to sell it and
divide the money?
·
A. They said they thought it would be ; they thought I didn't
need no home. If Alta didn't have no place but that, she
wouldn't want to be selling her part.
Q. That is what they decided and you never agreed to-iU
A. No, I never .agreed to do it, and Iain 't going to agree to
do it.
Q. There are debts filed. in the case, aren't there 1
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Ira Salyer.
Mr. Griffith: I object to that. That is ·not in issue in this
case, and as to the amount of them there certainly will be a
great issue as to their doubling up in the last few months. I
don't think that is proper in this case at all. The question
here is not whether or not her husband owed something or
other or whether she will be able to pay it. I don't think that
is involved.
Mr. Quillen: That is all involved and all in the
pag·e 19 ~ case. : .·
The Court: I don't think the matter of whether
he owned anything or not is involved in this-that is all in the
partition suit.

Q. ·what you want to do is keep the house 1
A. I just want what is mine-what's mine now. I am not
doing no dirty work. I am not trying to ·beat nobody out of
nothing. I am not telling anything but what I was standing
for.

Witness stands aside ..
Mr. Griffith : We rest.

The following testimony was introduced on behalf of the
complainants:
IRA SALYER,
the first witness for complainants, of lawful age, who, after
being duly sworn, testified as foJiows :

DIRECT EX.A:MINATION"r
By Mr. QuiUen:
Q. How old are you f
A. Fifty-nine.
Q. Do you live in the neighb'orI1oocl of tliis Innd 1
A. Yes, sir.
Q. You were born and raised there!
A. Yes, sir.
Q. And know all tI1e parties?
A. Yes, sir.
page 20 ~ Q. W1rnt is your business 1
A. "\Vell, I run a little store down tl1cre and I
farm.
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Q. State to the Court whether you Commissioners were all
sworn before you went up there to act as Conunissioners 1
A. Yes, sir.
·
Q. By Hendricks Salyer f
A. By B. H. Salver.
Q. "'7hat Commissioners were there who acted?
A. Me and Elmer Vicars, Garland Alley and vValton Gibson.
Q. Walton Gibson was there and clidn 't act as a Commissioner but was simply present?
]\fr. Griffith: I object to him putting in his mouth and saying
that "Talton Gibson didn't act~ because this witness just stated
he did.

·Q. Walton Gibson didn't pretend to sign any report or anything like that. He was JJl'esent, wasn't he 1
A. Yes, sir.
Q. "\Vho was there and acted as Commissioners?
A. Jessee, Vicars, Alley and myself.
Q. As named in the decree?
A. Yes, sir.
Q. And you all proceeded to act under this decree to part.·
tion this land!
A. Yes, sir.
Q. You :111 looked over the property, didn't you?
page 21 ~
A. Yes, sir.
Q. And discussed wl1ether it could he divided in
kind so each of them could p;et a share in two different parts,
or whether it would be b~st to sell or not; did you discuss
that and what did vou decide?
A. We looked it over and talked it over; and we dcciced, tlw
way it layed and tlie condition of it, it couldn't be divided
accordimr to the Con rt 's instructions and be fair to the partieR,
and that' it would be better to sell it as a whole, tlmt it would
bring more money and br, worth more.
Q. No matter who owned it or what?
A. Yes, sir.
0. Tell the Court about the eondition of /he property.
A. It's a very narrow strip of lanrl: layR up a pretty steep
hill, lays in a Httle niece like that. Near the ton there's 1
or 2 acres or something: wh("ln you ~·pt up over the bank that
lays verv well on top, and there's a littlP strin ~ut off on tho
lower side of the roncl nem· the hom~~- The little hom,e seh,
right up near a covP-like-the hom:<1 set~ kinder where tlrnt
cove is. It's a very narrow strip of land.

v~
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Q. It likes up the creek there from Uncle John Darter's
place?
A. Yes, sir.
Q. How much of it fronts on the road
A. A very narrow little front-not very much frontage.
Q. About what distance, would yo-u say?
A. I don't know just exactly what to say-it's
page 22 ~ a very narrow little strip.
Q. Give your best judgment. It's a very little
strip-a couple or three hundred feet 7
A. It's wider than that, but it's very narrow. I don't know
just what to tell you.
Q. ·would it take back across the ridge east¥
A. Yes, it takes up the hill.
Q. Can you g·ive any idea from this drawing right there 1
Is there a creek running down through it f
A. A little branch runs along the lower side. This is the
highway along here; (Indicating on drawing·).
Q. The red line 1
A. Yes; and this branch runs along near the fence; the
lower side of this little strip cuts off here.
Q. How much lays across the road-on the other side of the
road?
A. The little piece that is cut off 1
Q. Yes.
A. I would say something· like 3/4 to an acre of land, that is
below the road, next to this little bit of water, stream of water.
Q. And the water is down below the road?
A. Yes, it's on this little tract.
Q. On the little tract of about 1% acre 1
A. Yes, sir.
Q. vVhere are the improvements on the land?
A. There's a little barn and a little building rig·ht
pag·e 23 ~ down here near the lower end of this little bottom,
and the house is above the road here, about along
here, and this little cove comes down about the center of the
little farm-a little ell sort of house back a little more the
center of it.
Q. A hollow comes down out of the ridge, ,vhat you call a
cove?
A. Yes, sir.
Q. "\\That is the condition of the land from the house to the
road-is it a bank or level, or what is it?
A. It's a right smart bank except rig·ht near the little house.
6
/

0
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Is there any other entrance up in there 'except that cove f
No, sir..
,
·
How mueh cultivating land is on top of the ridge f
Right up near the top looked to me something like 1%
to 2 acres of land that laid across there. ·
Q. Across both sides 2
A. The whole top of the hill. The cove cuts off and makes it
.a little more level up there along· the top of the hill and there's
.a little piece of cultivating land.
Q. Is there any place for a house-seat €xcept down near the
~reek7
A .. Along the road l1ere. N·ot in the condition it's in nowthey probably could make one.
·Q. Would they have to take the bulldozer into the bankY
A. Yes, sir.
Q. How many SP.rings on the land?
A. This water down here is all the water on itpag·e 24 } all I know.
Q.. J·ust one spring on iU
A. Yes, sir.
Q. Do you have any interest in it in any shape, form or
fashion, except to do the right thing by them t
A. No, sir, not any.
Q. I beli€ve you were one of the Commissioners suggested
by the exceptor, and Garland Alley.
Q ..
.A.
Q.
A.

Mr. Griffith: I never suggested him. I have got my list.
Mr. Quillen: You suggested l1im and Garland Alley.
Mr. Griffith: I deny that I did.
CROSS EXAMINATION.

Bv Mr. Griffith:
·Q. l\fr. Salyer, do you mean to state that, in your opinion,
that piece of land can't be divided into two equal shares in
value, and give each one the same rights to water, without
<lama~;e to the other? Do you mean to state thaO
A. I say it can't be divided according to the Court's instructions fair and equal between them.
Q. ·what do you mean '' according to the Court's instructions"?
A. Fair to both parties.
Q. In your judgment, that couldn't be divided into two equal
parts in value without damaging one or the other?
.

Supreme· Court of Appe·als of Virginia

44

Ira Salyer.
A. .. Yes, that's what I think.
Q. ·why couldn't it 1
A. Because of the way it lays there, you couldn't
lay it off in a way but what it would damage it. I think it
would bring more money as a whole than if it would be dipage 25

~

vided; I mean, it would be worth more to them ..
Q. How do you mean it would be worth more to them l
A. Because it couldn't be divided to be worth anything to
anybody, looks- to me like.
Q. Is there any way you can get on that back land with a
haulway; how do you get to the back of the land now!
A. They have to go up that hill.
Q. Up that cove1
A. Sorty up the side of the cove. You can't go all the way
-Up the cove because it takes off steep~
Q. Couldn't the one who had that piece. get to the right-ofway over it- would that hurt it or damage it any1
A. WellJ I don't think you could divide it to make it equal
and f'air.
Q. Did you try to figure it out ·f
A. Yes, sir.
Q. How much do you think that land is wortli per acre r
A. I thought probably tl1e land there and leave it as a whole,
it would be worth more than it would be anv other wav.
Q. How much do you think it's worth
A. It ought to be worth-there's a little tobacco allotment, a.
little home for sornebody--be worth $50.00 to $75.00
page 26 ~ an acre.
Q. Do you know that it wouldn't be worth that
much if you cut it up in two parts f
A. vVell, I don't see any way to cut it. that it would be worth
anytlling.
Q. You could cut off tlw lower side that fronts along tl1e
road and it wouldn't hurt the upper part, would it?
A. It would take all the water awav.
Q. You co-g.ld give a right to the water for tl1e otller fellow,
couldn't you? They have to go and carry it now-isn't tlrnt
the way they get it?
A. Yes, sir.
Q. Is there an)T reason wI1y one would Irnve to Trnve all the
water and the other none?
A. No, sir.
Q. Walton Gibson did act as a Commissioner and continued
to act until Mr. Quillen sent back this report, didn't he f
0
/

.,

.,
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A. vV alton Gibson wasn't there.
Q. Tl.ten who was it that was theref
A. Walter Gibson.
Q. Walter Gibson did act as one of the Commissioners all
the time until Mr. Quillen sent back the report and he didn't
sign it; isn't that rightf
A. Yes, sir.
The Court: V{as he appointed a Commissioner!
Mr. Griffith: No, sir, but he took the oath.
page 27

~

Q. That is your name on that oath¥
A. Yes, that's mine right there.
Q. And ·waiter Gibson signed "'V. ·\v. Gibson", and purported to act with you fellows in dividing that land?
A. Yes, sir.
Q. And after tlrn report was sent by there, he wouldn't sign
it. Isn't that what happened f
·
A. I never seen it after I sig·ncd it. I don't know.
Q. You thought he was going to sign it 1
A. I don't know about that.
Q. Did you hear anybody there in this discussion you have
mentioned, did you hear anybody there, any of these Commissioners, saying- what they would g·ive for it?
A. I heard John Hartsock-he said, when we made our decision, '' Have you fellows made your decision!" And we said,
"Yes, sir." He said, "I will give $50.00 an acre for it altogether.'' I waited a little bit, and Garland Alley spoke up and
said, "I will give $60.00 for it altogether.'' I said, "John, you
said you would give $50.00 an acre altogether. What would
you give if we had divided it?'' He said, '' I wouldn't have it
at no price.''
Q. Did you say what you would give for it f
A. No, I clidn 't.
Q. Had anybody talked to you about that before you were
appointed a Commissioner 1 Did yon know you were going
to be appointed as a Commissioner'¥
page 28 ~ A. No, sir, I didn't.
Q. You hadn't been consulted about iU
A. No, sir.
Q. Did you get a certificate from the Clerk that you had b(len
appointed, or did somebody just come and bring· you the
papers?
A. Just brought me the papers.
Q. ·who brought them f
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A. Let's see-,veli, I think l\Irs. Nickels.
Q. Which Mrs. Nickels-Alta Mae Nickels?
A. Yes, sir.
.
Q. How did you get to the place where the division was
rnade1
A. I think Mr. Jessee might have carried the paper-I
don't remember which one.
Q. ·who took you to the place where the work was done,
where you all met?
A. Alta Mae's boy brought me.
Q. Who else did she bring there-she or her familyt Did
she bring any of the other Commissioners there T
A. Let's sec-she brought Mr. Jessee, didn't she? I think
she did.
Q. Did she or her boy bring anybody else there to act f
A.
en, he went and got Garland Alley and took him up
there.
Q. ,vho took him-Alta Mae's boy1
A. Yes, sir.
Q. ,vhere did you get your meal that day-did you eat
any dinner?
A. ·"\Ve went back home. I come back to the store.
page 29 ~ I don't know whether the other fellows got their
meal at home or not; I suppose they did.
Q. The reason you think it can't be divided is it would bring
more to well it as a whole than to sell it in two separate tracts Y
A. Yes, sir.
Q. And that is the reason you thought it would be to the
best interests to sell it as a whole?
A. Yes, sir.
. Q. Do you think it would be to Mrs. Ella Nickels' interest
to sell her home out and have no home at all-do you think she
would be interested in that; that her interests would be promoted!
A. I thought the money would be worth more to her than the
little tract of land.
Q. You thought what money she would get out of that would
be worth more--to take the money and not have a home Y
A. Yes, I thought. it would be worth more to her.
Q. A home is almost invaluable, if it's all you have got;
isn't that rigbU
A. It's right; yes, sir.
Q. She lrnsn 't got any other home, has she?
A. Not that I know of.

,v
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Q. Aud has no other means of income 7
A. Not that I know of except from the Welfare; what she
gets off of Welfare.
Q. Do you know whether Elmer Vicars' father was interested in the purchase of this land, or any part
page 30} of iU
A. No, sir.
Q. You weren't interested in it t
A. No, sir.
Q. And you never made any offer or state what you would
givef
.A.. No., sir.
RE-DIRECT EXAMINATION.
By Mr. Quillen:
Q. Did Mr. Tivis Jessee come up there and try to 1get you
to change the report or not t
A. Y.es, sir.
Q. Mrs. Nickels had left the report there 7
A. Yes, sir.
Q. Now Gibson-he was there with you. Did what he say
have any influence upon you all 1
A. Not with me.
Q. Or any of the rest of them that you know ofY
A. Not that I know of.
Q. Did Mrs . .Alta Nickels do or say anything except to try
to get it divided by the Commissioners by this decree as
promptly as practical t
A. No, sir.
Mr. Quillen: This is a picture of what he was testifying
about.
(Hands picture to Judge Carter).
Mr. Griffith: I don't know who made the picture or what is
the scale. If it's put in the record, I want to know
page 31 } if it's on a scale.
Mr. Quillen: It's just a rough sketch of what he
was testifying to.
M:r. Griffith: I object to it; if it is a plot without any reference to a deed, it certainly would be misleading and might make

48

Supreme· Court of Appeals of Virginia

Ira Salyer.
somebody think it was only that wide when the deed might
show that it's not in proportion at all. I object to it as improper, inadmissible and it's not been identified by anybody
as constituting a fair representation.
Questions by the Court:
Q. What was that man's name that participated in
partition of this land!
.A.. W. W. Gibson-Walter.
Q. He was not one of the Commissioners designated by
Court; is that right?
A. That's right.
Q. He was along with you?
A. He was along; yes, sir.
Q. .And participated in the work t
A. Yes,. sir.
Q.. How did that come about; do you Imow·Y
A. '\Vell, the way it was, he had got a notice through
·court-from the Court. That's what g·ot him there.
Q. In other words, he thoug·ht he was 1
·
A. Yes. It showed him the1·e on one of the papers.
Q. Aud you thought he was at the time¥
A. Yes, sir.
.
page 32 ~ Q. And it turned out afterwards that he was
a Commissioner f
A. Yes, sir.
·Q. He participated in your deliberations 2
A. Yes, sir.
Q. And he signed the report, too 1
A. No, sir.

the
the

the

not

Mr. Griffith: He didn't sign the report..

RE-CROSS EXAMINATION.

By Mr. Griffith:
Q. You don't. know who he got the notice from-the Court
or .Mr. Quillen t
A. No, sir.
The Court: He.was just there by mistake?
Mr. Quillen: That's the whole thing in a nutshell.
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RE-DIRECT EXAMINATION.
By Mr. Quillen:
Q. As far as you know, he didn't influence any of themeverybody made up his own mindt
A. Yes, sir.
Q. And Bostic finally came, the fifth man, but he didn't
participate at all in the division?
The Court: Bostic didn't pretent to participate?
Mr. Quillen: He didn't pretend to aud didn't sign the
report.
Witness stands aside.
page 33

~

GARLAND ALLEY

the next witness, of lawful age, after being dul:;sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Quillen:
Q. Do you live in the neighborhood of this property?·
A. Yes, about a mile.
Q. You are a merchant?
A. Yes, sir.
Q. And know all the parties T
A. Yes, sir.
Q. You were one of the CommissionerR appointed in tl1P.
decree of the Cotlrt to partition this land?
A. Yes, sir.
·
Q. Did you act there, along with .Jesr;;ee and Virars and Ira
Salver?
A. Yes, sir.
Q. And Walter Gibson?
A. Walter Gibson was there.
Q. Were you influenced in any way about what he did or
said, or did you make up your own mind T
A. I made up my own mind.
Q. He was there through mistake, thinking he was a Commissioner?
A. That's right.
Q. And you all made up your rnindR hy wlrnt you saw-had
your own judgment Y

·,
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page 34 }

A. Yes, sir.
Q. And weren't influenced in any way by Gibson?

A. No, sir.
Q. Please state whether or not, according to that report, you
thought it was to the best interests of all concerned to sell it
all together and divide the money?
A. Yes, that it was to the best interests of all parties.
Q. Why do you say that?
A. The money would be worth more than the little piece of
land. There is no water you can get to them.
Q. You can get no water to them?
A. Yes, sir.
Q. How many springs T
A. One.
·Q. The road cuts off a little bit of about an acre f
A. Yes, on the lower side of the road.
Q. And the water is on the other side of tbe road from the
house?
A. That's right.
Q. Is there any other house except that one 7
A. Not of any account without some work.
Q. How far would you say it fronts on that road?
A: Oh, I don't know. I guess four or five hundred feet.
Q. Is there any cultivating land to amount to anything
except that little acre or two on the creek¥
A. Yes, a little piece or two on top of the hill.
page 35 } Q. How do you get up there?
A. You would have to go straight up.
Q. This house clown there in that ravine would cut off the
way up, except to go straight up?
A. Go straight up; yes, sir.
Q. John Hartsock was there, wasn't he T
A. Yes, sir.
Q. Did you hear him say anything· about wliat he would give
for the land?
·
A. He said he would give $50.00 for it as a whole; and somebody asked what he would give if it was cut up, and lie said
he wouldn't give anything.

,,r

as that during t11e time or after you 11rncle
The Court:
the report?
Witness: During the time.

Q. Did you hear Tivis.Jessee say it could bC\ divided in kind?
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A.. He said it couldn't be divided satisfactorily-the best to
sell it. That was ,vhat he agreed with the rest there.
Q. Did he take the papers to write up the report?
A. He had all the papers and he told Mrs. Nickels what the
decision was.

CROSS EXAMINATION.
By Mr. Griffith:
Q. As I understand you, John Hartsock took some part in
the discussion there, too, and said he wou]d give $50.00 an acre
for it as a whole, but wouldn't buy it if it was divided?
.A. That's right.
Q. Was he sworn j
})age 36 ~ A. No, sir, just standing by.
Q. Do you know whether or not he was interested
in purchasing it as a whole 1
.A. No, I don't think so.
Q. Do you think, Mr. Alley, in your opinion, that that piece
of land couldn't be divided into two equal shares, giving each
one the right to water and necessary rights over it at the most
convenient place, and it couldn't be done that way and make
an equal share without damaging the other?
A. Well, my decision, the way I figured it, it w·ould be
better to decide to sell than to cut it up.
Q. Do you mean to say you thought it wouJd bring more to
sell it as a whole than cut it up-is that what you mean?
A. It would be fairer to both parties to sell it and divide
the money.
Q. Just forget what would be the best interests, and put in
this record whether or not, in your opinion, that land could
he divided in two equal shares, giving each one a right-of-way
m1cl the right to water?
A. Not satisfactorily, no, sir.
Q. Why woukln 't it be satisfactory?
A. Well, there would be a lot-I mean, tl1e one that got one
Ride would have a hard time getting to it without a lot of
work, and the other part, it wouldn't he much advantage to
lier.
Q. In other words, you think it couldn't. be on
11ngc 37 } account of the fact it would be unsatisfactory to
one of them?
A. It couldn't he divided satisfactorily there, in my opinion.
Q. What do you mean to say-I don't understand just what
you mean?
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A. Well, it wouldn't be fair to either party, I don't think.
Q. You don't think it could be divided at all?
A. Yes, it can be-never been nothing that couldn't be
divided.
Q. You don't think it could be divided to give each equal
value in two shares?
A. Vv ell, yes, I guess so.
Q. But you thought it would be to the best interests of
them to sell iU
A. To both ·parties, to sell it.
Q. It wouldn't be very beneficial to Mrs. Ella Nickels wheu
that is the only home she has-when that is her only home?
A. I don't know whether it would or not. I think the money
·
would be worth more to buy another one.
Q. In your opinion, one-half of what that place would bring
would buy her a home?
A. That's right.
Q. Yon figure that land is worth how much 1
A. That land is worth $2500.00 to $3000.00, I guess.
Q. The improvements on it are very modest-just one threeroom box house; is that rig·ht Y
A. Yes, just one.
Q. And they have to carry water from the spring
.
page 38 } to where the house now isY
A. That's right.
Q. And if an)' other house is put on the lot below the spring
or on the other side, they would have to carry water, too 1
A. Yes, both parties would have to carry water.
Bv the Court :
·Q. Your judgment is that that land could not be divided?
A. It could be, but not satisfactorily.
.
Q. I mean, could not be conveniently divided lwtween the
parties without injuring the value to both of them f
A. Yes, injuring the value to both of them.
Q. Your judgment is that the best interests of all parties
would be served by sale of the land as a whole and cli-viding
the money?
A. Yes·, sir, dividing the money.
Q. Of course, you wouldn't say they couldn't divide it?
A. No, you can divide anything.
w·itncss stands aside.
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ELMER VICARS
the next witness, of lawful age, being duly sworn, testified
. as f ollo-ws :

DIRECT EXAMINATION.
By Mr. Quillen:
Q. Have you been sworn?
A. Yes, sir.
Q. You are one of the Commissioners that came and nctcd
in this partition under decree of the Court?
page 39 ~
A. Yes, sir.
Q. You signed the report. Please state to tlle
Court, whether in your opinion, that land could be advantageously divided except to sell the land and divide the money?
A. You mean whether it could be divided 1
Q. ·whether it would be best to give each a part or sell it
and divide the money 1
A. That was our decision on it-that it couldn't be other
than it be sold and divide the proceeds.
Q. ·what made you decide that?
A. ·wen, we thought it would be fair to both parties.
Q. If the improvements were cut off on one end, there would
be very little on the other end; and you took into consideration, water, tillable land, and its value as a whole?
A. Yes, sir.
Q. You live in that section¥
A. Yes, sir.
Q. You think it would be more valuable as a whole than cut
up in two piercs f
A. Yes, I think so.
Q. Did you all agree on that-Tivis J essec and all the
Commissioners agreed on it?
A. Yes, sir.
Q. "\Vere you influenced in your report in any way by what
·walter Gibson said, who was there by rnis£ake-by whut 110
said a.bout what he thought a bout it!
page 40 ~
A. No, sir.
Q. 7 ere any of the Commissioners, so far as you
lmowf
A. No, sir.

°"
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CROSS EXAMINATION.
By Mr. Griffith:
Q. Were you influenced any by what John Hartsock had
to say?
A. No, sir.
Q. John Hartsock did express his opinion to you people,
didn't heY
A. He expressed his opinion after we made our decision.
Q. He dicln 't express it before?
A. No, sir.
Q. You never heard it before Y
A. No, sir.

Q. Do you know how Walter Gibson happened to be there?
A. I couldn't say; nothing only he got his notice. He had
the notice, and I had the notice, and my name wasn't on his
notice and his name wasn't on my notice.
Q. Who sent you the notice-who did yours come fromf
A. You mean,The Court : Did you get it through the mail?
The Witness: I think it come through the mail.
clon 't remember.

I just

Q. Do you know whose name was signed to it?
A. To the notice Y
· ·
Q. Yes.
page 41 ~ A. I don't know that I paid any attention to
whose name was signed to it.
Q. Who came and took you to the place?
A. I went in my own truck. .
Q. Who else went with you?
A. I went up to B. H. Salyers by myself 'and I don't remember who I rode with from there.
Q. Didn't Alta Mae Nickles' boy haul all of you down
there ; isn't that right?
A. I just don't remember whether I went with her or not.
I couldn't say.
Q. You can't remember whethel' Alta Mae Nickles' bov
went and took yon Commissioners-went around there and
got the ones there?
A. She didn't come and get me. I went in my own truck.
Q. B. H. Salyers 's place is how far from this place Y
A. Approximately half a mile.
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Q. You didn't t.ake your truck from B. H. Salyers on down
fo their place-did you take your truck from B. H. Salyers
down to the Nickles place 7
A. I don't remember who I went with; whether I took my
truck or who I went with. Q. Yon are Pete Vicars' son f
A. That's right.
Q. Does Pete own land joining this property f
A. Yes, sir.
page 42 ~
Q. Has he and Bennett Bostic had some controversy about a division line, and if it extended on
would it affect Pete's interest in any way? If the division
line between vour father and Bennet Bostic was extended on
. ns that main °line that is supposed to run on after you come
to this land, would it affect the division line of this piece of
land?
A. Not according to their agreement; no. Where they agreed
on the line at the corner where it fits in at this line, where
they agreed on it, it's not.
Q. If it wa8 where it was run out by the surveyor for Mr.
Bennet Bostic, if that line extended on, the division line between your father's land and this Nickles land would bring up
the very same question, wouldn't iU
A. Well, I don't know about that. It's never been run on
through there. Only they tried to establish a line and him
and Bostic agreed on a line up as far as he come.
Q. Do you know whether your father was interested in
buying this land?
A. I don't know nothing about it.
Q. You never heard about that. Did you hear anybody
make any statement there, either of the Commissioners, about
what they would give if it was sold as a whole ·or whether
they'd give anything for it if it was sold in separate lots Y
A. I heard one man say he would give $50.00 an acre for it.
Q.· Did yon hear one of the Commissioners say he would give
more than that if it was sold as a whole, and, if so,
page 43 ~· when did that man make that statement?
A. "\Vell, I just wouldn't be positive on that.
Q. Diel you hear Garland AlleyA. Garland Alley talked some-something about buving it,
but couldn't tell you what he said because I don't remember.
Q. Garland Al1ey was one of the Commissioners?
A. That's rigl1t.
Q. And l1e talked in that conversation and consultation
nllout buying it, and what he would give for it?

·s
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Elmer Vicars.
A. vVhat brought that up, John Hartsock said he would
give $50.00 an acre for it before it was divided. Somebody
asked what he would give if it was divided, and he said, "l
wouldn't want it; wouldn't give anything for it the other way.
That was what was said that I remember definitely.
Q. And what did Garland Alley say about what he would
give for it-what do you remember he said, if they went on
and gave a report and sold it as a whole?
The Court: Do you remember anything Alley said about
thaU
A. I don't remember; I wouldn't be definite about what
Alley said about it.
Q. This talk. was before you people signed up the report
about a week later f
A. This was after we made the decision and settled on it,
but hadn't signed up the report.
page
Q. You didn't sign the report until something like
a week after that f
A. Something like a week.
Q. Who brought that report, filled out, around to you to
sign?
A. It was the Nickels boy that brought it to me.
Q. vVas that Alta Mae Nickels' boy?
A. Yes, sir.

44.r

RE-DIRECT l~XAMINATION.
By Mr. Quillen:
Q. You said you all decided and Tivis .Jessee decided with
you a11-he agreed to this?
A. Mr .•Jessee-I will tell you what was said after we set
down under a tree and decided this. vV e come back around
and c-ome back and I said that they were all older men than
I :was, for them to give theii: decision and then I would give
mme, and wlrntever they said wouldn't change me one bit.
All of them made their decision and it run with what I had
in mind. T!rnt was while we were setting- up under the tree
and then tlus other talk was handled about the price of the
land.

"\Vitness shmds aside~
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PETE VICARS
another witness, of lawful age, after being duly s,vorn, testified as follows :
DIRECT EXAMINATION.
By Mr. Quillen :
Q. You have been sworn?
page 45 ~ A. Yes, sir.
Q. Something was said here or some question
about it by counsel-do you have any interest in buying this
land?
A. No, no interest at all in it.
Q. Were you up there, you and John Hartsock, having anything to do ,vith their deliberations at all T
A. No, we stayed away from the men.
CROSS EXAMINATION.
By Mr. Griffith:
Q. You were up there when the Commissioners met?
A. Yes, sir.
Q. How did you happen to be there?
A. Me and John Hartsock were up there. I couldn't tell
yon-just happened there.
Court: How did you happen to be up there?
A. We were just .there in the road, and Ha.rtsock said,
"Let's go up with these Commissioners." ·we didn't have
any business up there. I said "vVe will not stay about them."
When they set down to make their decision, we went off from
them.
Q.
alter Gibson was there with the Commissioners in
making their decision, wasn't he?
A. Yes, sir, he was there with them ..
Q. You are the father of Elmer Vicars, one of the Commissioners f
A. Yes, sir.
Q. And your land joins it?
page 46 ~ A. Yes, sir.

,,r

·witness stands aside.
By l\fr. Quillen: That's all.
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Alta Mae Nickels.
By Mr. Griffith : I desire to move the Court to add one addition ground of exception to that report as No. 5: "Because the Commissioners were hauled and transported to and
from the lands in question by one of the complainants, which
was illegal and improper conduct upon the part of a party to
the suit''; and ask the Court to be permitted to add that to
my grounds of e;x:ception.
By the Court: In other words, you say that one of the
parties to the suit hauled these Commissioners to the land
in partitioning it T
By Mr. Griffith: It was her boy, and this suit is herself and
all her children as parties to the suit.
By the Court: She has a dower in it and her children own
.
some of it?
· By Mr. Griffith: She has dower in half and the children have
the remainder.

ALTA MAE NICKELS
the next witne~s, being duly sworn, testified as follows:
page 47 }

~

DIRECT EXAMINATION.

By Mr. Quillen:
Q. Mrs. Nickels, you are one of the complainants in this
case?
A. Yes, sir.
Q. And the record shows it is in your own right and as next
friend to your children f
A. Yes, sir.
Q. State whether or not you were anxious to have tllis
property divided or partitioned as early as you could?
A. Yes, sir.
Q. And you brought the suit with that in view?
A. Yes, sir.
Q. Had you tried to make an agreement with Mrs. Nickels,
your step-mother-in-law, before you brought suit f Did you
try to make such ag1~eement?
Mr. Griffith: Objected to, as these children are infants, and
how she can undertake to divide the land with infant children
is beyond my imagination.
Overruled.
Exception.
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Alta Mae Nickels.

Q. Are you Guardian of the children and have been appointed by the Com-tf
A. Yes,, sir.
:Q. You tried to get this partition by :an agreement before
bringing the suit and were not able to do it t
page 48

l

Same objection.
Overruled.

Exception.
A... Yes, 'Sir.
Q. Please state whether or not, in all your :acts and conduct,
vou did anvthing to influence any of the Commissioners other
t.han try to get them to go and per£orm their duties?
A. That's all.
Q. Is that all you ditl?
A. Yes, sir.
Q. I will ask you this question: I show you a letter; state
whether or not tl1at is a copy of a letter I wro.te you, asking
for Commissioners t
A. Yes, sir.

Mr. Griffith: I object to anything that transpired between
him and his client or what he wrote her as self-serving evidence, which is improper.
Overruled.
Exception.
The Court: Did you receive that letter from Mr. Quillen?
·witness: Yes, sir.
Q. How did you happen to go to the Commissioners to sign
or not sign the report?
A. I went over to Mr. Jessee to see what he had done and he
said be turned the papers over to the lawyer. I come to you
and took it back. I done just like Mr. Jessee said.
page 49 ~ I took it to Mr. Ira Salyer, as he told me to, and he
said he would be there that night to see about it, and
l\f r. Salyer said he clidn 't come to the store that night.
Q. I believe this letter is as follows :

.~
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.Alta Mae Nickels.

'' July 15,. 1953
Mrs. Alta Mae·· Nickels
Nickelsville,. Virginia

Re : Alta Mae Nickels
1Vs : Ella Nickels
Dear Mrs. Nickels :

I have not heard anything as to what actions the Commissioners have taken in partition of the land. I would be·
glad if you would let me hear what information you have had,.
if any.
Yours very truly,

vV. B.

0'\
,

QUILLEN".

Did you come to see me in ans,ver to this letter and tell U$'
what the Commissioners had done!
A. Yes, sir.
Q. State whether or not I prepared a form of report to take
back to them?
A. Yes, sir.
Q. Did you take tllat back to see Mr. Jessee, and he told
you he had changed his mind and to leave it with Mr. Ira Salyer?
A. Yes, sir.
Q- How did you happen to go after Bennet Bostic-who requested thaU
page 50 ~ A. We went to Mr. Salyers to nave them swom
in, and they told me to get Mr. Bostic, and we ·went
down there and saw him and he sai<l he would rather have
nothing to do with it.
Q. vVho told you to do thatf
A. I believe Mr. Salyers. I.wouldn't say for certain.
Q. Mr. B. H. Salyers 1
A. Yes, sir.
Q. Did Ella Nickels ask you to get anybody f
A. Garland Alley.
Q. And you went after Garland Alley for her?
A. Yes, we did.
Q. And you did nothing at all to try to influence them in
any wayf
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T. J. Jessee.
A. No,. sir, I did not.
Q. Your sole purpose was to get some action in this case
some way or another f
A. Yes, sir.
Mr. Griffith: I object to counsel testifying. :Motion is made
to strike out the evidence, and each and every part, because it
is improper, inadmissible and irrelevant for any purpose in
the cause.
Mr. Quillen: I want to file this letter.
Mr. Griffith: The filing of the letter by counsel to his client
is objected to and exception noted as self-serving and improper.
Witness stands aside .

•

•

BE IT REMEMBERED that upon the calling· of this case
May 10th, 1954 to be heard upon exceptions of Alta Mae
Nickels, et al, filed to the report of the Commissioners in this
cause, the following proceedings were bad, to-wit:
Filed Circuit Court, Russell County, Nov. 5, 1954.
GRADY
page 2

~

D. Clerk.

The witness

T. J. JESSEE,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
Q. How old are yon, Mr. Jessee1
A. 77.
Q. Are you a surveyor 1
A. Yes, sir.
Q. Did you survey the plot of land sought to be partitioned
in this case?
A. I took the deed and run the lines.
Q. You took the deed referred to in the pleadings in the
bill from Sluss to ·wm and J. F. M. Nickels, that p;ave the outside lines and then you ran the dividing lines and measurements ref erred to?
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T. J. Jessee._

r- -

A. Yes, sir.
.
·
Q. So in that way you got a complete plot of the whole land
and the division lines T
A. Yes, sir.
Q. Did you make and complete a map of it?
A. Yes, sir.
Q. I will ask you to state whether or not this paper I hand
you is a map of iU
A. Yes, sir.
Q. I believe the original deed called for 29 acres,
page 3 ~ how many. acres is there in it?
A. 22.5 acres.
Q. The way the Commissioners had laid it off?
~~
A. Yes.
.
Q. How many acres were laid off to Ella Nickels?
A. The one the house is on Y
Q. Yes.
A. 8 or 9.
Q. How many acres in the other tract T
A. 13.6.
Q. Where does this land lie?
A. It lays on Bear Wallow.
Q. Just about the Daugherty place¥
A. Yes.
Q. Does it come to the public road f
A. Yes, sir.
Q. Does your map show that road 1
A. Yes, sir.
Q. Is there a little branch there Y
A. Yes.
Q. Does the map show the spring and little branchf
A. Yes.
Q. From the Spring does it run up over the hill side f
A. Yes, sir.
Q. Is there more than one Spring on it f
page 4 ~ A. Not that I know of.
Q. Which share is it on?
A. The big share.
Q. Is there any way to get from the Alta Mae Nickels share
to the top of the ridge except by going over the Ella Nickels
share·?
A. Not much,.unless they would sorter clear out a road.
Q. Does your map show a road over the Alta Mae Nickels
share?
A. No, it does not.
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T. J. Jessee.
Q. It would have to come over the Alta Nickels share?
A. Yes, sir.
Q. And the Commis.sioners said they should have a road,
but they didn't locate it f
.A.. Yes.
Q. Is there any cultivating land on the Alta Mae Nickels
sharef
A. There is a good little piece of land on top of the ridge.
Q. They would have to use this road to get up to that little
plot?
A. I don't suppose they have to.
Q. That is the way they are going· is it not f
.A. Yes, sir.
Q. You didn't measure that little plot on top of the hill i
A. No, I didn't.

page 5

~

CROSS EXAMINATION.

Q. Mr. Jessee, if I understand you correct, you just ran
the division line as the last Commissioners had divided the
land?
A. Yes, sir, I didn't have anything to do with the dividing
of it.
·
Q. In that report I believe it ran from one designated tree
to another tree?
A. Yes, sir.
Q. This line of North 451h ~ 83 poles, that is an accurate
description of that line between these two trees as best you
could run it?
A. Yes, sir.
Q. Now, if I further understood you correctly, you did not
run the outside lines of either one of these tracts, but instead
you applied them on the line you did run from the deed, is
that correct?
A. Yes, sir.
Q. Mr. Jessee, did you tie or actually measure from either
one of tl1ese trees to the outside line to know whether or not
tbe point you have is exactly right?
A. \Ve measured from that tree over there, straight across.
Q. These were the only measurements you made?
A. Yes, sir.
.
page 6 } Q. Then by plotting in the N 45% E 851h poles,
that did give you a correct description of the Ella
Mae Nickels tract?
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T. J. Jes see ..
A. Yes, sir.
Q. If I understand you correctly, you did not measure tlte
outside lines of the Alta Nickels tract?
A. Yes, we measured that line.
Q. Did that line measure the exact acres°!
.A. I think it fell short a pole or two.
Q. Did you measure the vY est end across the Alta Mrtff
Nickels tract f
A. Yes. I didn't have anything to clo with that. It closed
well enough to plot.
Q. I believe you were one of the former commissioners that
were sent there to divide this line, but didn't sign that report f
A. Yes, sir.
Q. vVas it your judgment at that time that the land could be
·
divided in two equal shares?
A. I had sorter agreed with them at the start, I knowetl
nothing a bout it. But after I come home I told them I would
fix the report upQ. Is it your judgment it could be divided in two equnl
shares!
A. ·when they got· the report fixed up and brought· it to
me I told them I wanted to see the Commissioners, that I believed it ought to have been divided.
page 7 ~
~-\

By I. M. Quillen: This witness, and other witnesses testified on exceptions to Commissioners report pretty fully, and this is simply a rehash of evidence formerly given in the case.

RE-EXAMINATION.
By Mr. Quillen :
Q. You say you told t11em first it conlcln 't he divided f
A. They thought it would be the best to sell it.
Q. And you agreed with them?
A. Yes, sir.
Q. But when they sent you the report to sig·n then yon were
undecided about it f
A. I told the lady I would like to see the Commissioners
before I signed it.
Q. What business did you have seeing them f

By the Court: ·what is your judgment now!
A. I believe it could be divided.
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Eniory Ryan.
By Mr. Quillen:
Q. Do you think it would bring more in two separate parcels
than as a whole f
A. I can't say about that.
By Mr. Griffith: It is my position that as a matter of right
l\Irs. Nickels is entitled to have her land laid off to her.
page 8 ~

Q. You arc not prepared to say now whether it
would bring more sold as a whole or in two different

parcels 1
A. It might bring as much the way it is, or it might bring
more, I can't tell you that.
The Court: I think the rule would be the fair market value.
·witness stands aside.
The witness.
EMORY RYAN,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Quillen:
Q. What is your age, Mr. Ryan ?
A.00.
Q. Are you a farmer!
A. Yes, sir.
Q. What farm do you own?
A. We11, I own two or three little pieces. I own the old
Elbert Salyer tract, and one down next to Copper Creek, and
one down in Scott County.
Q. How much land do you own?
A. Some 1400 or 1500 acres.
· Q. Are you acquainted with the piece of land Rought to be
partitioned in this case?
A. Yes, sir, I have been on tlie land s<'veral timei;:.
page 9 ~
Q. Have you pointed out tl1e lines to thcRe last
Commissioners?·
A. No, I have not.
Q. Do you know ,vhcre the improvements are?
A. Yes.
Q. Dwelling house, barn and other outbuilclinp;s?

n
I
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Emory Ryan.
A. Yes. The little barn is on the bottom, and the house.
Q. ·what, in your judgment, would be a fair partition of that
land, if it could be partitioned in kind 1 First, state whether
or not in your judgment the fair market value of the land
would be more sold as a whole?
A. I would think it would bring more all together.
Q. vVould it bring substantially more?
A. I would think it would bring a 1'ight smart more.
Q. Why do you say that, Mr. Ryan?
A. Because if you cut it up there would be just a little narrow strip, and by the time you made a road on each side you
would not have anything.
Q. How would you value the house seat!
A. I thoug·ht if the one that g·ot the buildings, the house,
barn and the yard and garden would have been a fair divide.
Q. You thought that would be one-half of the value i
A. Yes, sir.
Q. And would bring as much, or more than the rest of it f
A. Yes, sir.
Q. As I understand it, the chief value is the improvements
there, is that righU
page 10 ~ A. Y cs.
Q. You don't know how they rated the land. clo
you?
A. No.
Q. What kind of hill side land is it?
A. The right side where tl1e house sits lays a good deal
better than the other.
Q. Is there any cultivating land on the Alta :Mae Nickels
land?
A. A little.
Q. "What kind of land is it?
A. Pretty well worn, common grade of land.

CROSS EXAMINATION.
By Mr. Griffith:
Q. Mr. Ryan, yon didn't go there and virw the premises
where the line wai;; run witl1 a view to determining the equality
of the division, did you 1
·
A. I didn't view it at all. Wh<111 thesr. two widows got in
this dispute over it I told them t]1e best thing to do would be
to sell it and divide the monev.
Q. But Ella does not have a;1y other horn~ than that, does

sheY
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Emory Ryan.
A. Not that I know of.
Q. And you think it would be better for her to sell her home
outf
A. I think it would be better for both of them to
1mge 11 } sell it all together than the way they have handled
it.
Q. Now, if the part laid off to Alta Mae and her children
fronted 330 feet on one side, and 330 feet on the other side,
:and with a spring on it, wouldn't that have been a right smart
inducement for people to buy lots there t
A. I would not think so. In the little bottom there might
have been a lot or two, but the other part there would not be
any building lot at all.
Q. But, according to that map there would be 330 feet on her
share in that little bottom i
A. There is not but very little to it the way I look at it.
Q. Do you know where this little bottom is 'l
A. I know. exactly where it is at, and how it lays. This
bank here on the upper side, it would be almost impossible to
get up there.
Q. On the vV est side that would be 8 poles wide?
A. It. runs out to a smoothing iron shape. I know exactly
how it.lays, and all about it, and I told you just how I figured
it.
Q. You were not one of the Commis~doners at all 1
A. No, I didn't have anything to do with it.
Q. Did you eYer examine the house f
.A. I have been in the house, but I never examined it.
Q. You have lived there a pretty long time f
A. I have lived where I do now a little more than
JJage 12 } 20 yea rs.
Q. Now this house that is there, isn't it a fact
that there was an old l1ouse torn down and built this house, and
put paper shingles on iU
A. It could be, I don't know.
Q. Do you remember how many rooms there is in it now?
A. There must be three or four.
Q. How much do you consider that l10use would increase
the value of that sharet
A. According to my judgment I would think it would cost
something like $1,500.00 to build the house. That is just my
judgment about it.
Q. Do you think it would increase the value of that share of
land as much as $1,500.001

"·"'7:
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E1nory Ryan.

A. I told you what I thought would be a fair divide.
Q. How much acreage is there of that?
A. Very little acreage of it. I don't guess there is mucl1
over two acres.
Q. Wbat do you put tlie value of the land on top of the hill'f
A. If you could get to it the cultivating land on top of the
hill is very good land.
Q. If they go over Ella's part like they have, they have the
same way they did before¥
A. I don't know anything about that. I still think what
I told you is a fair divide.
Q. ·what do you think that land is worth per acre, disregarding the improvements f
·

page 13

~

The Court: ··what would you think would be a
fair market value of this laud t

A.
Q.
A.
Q.

About $2,000.00. I think it would be high enough at tirnt.
Did you ever examine the barn and other improvements.
The barn is very good. ,Just a little log stable.
How much would you value it at 'l
A. Something· like $100.00.
RE-EXA:MINATION.

By Mr. Quillen:
Q. Mr. Ryan please state whether or not the main value of
the whole property would be for someone who worked away
to have a home there!
A. That is about all there is to it.
Q. Is there any value at all to that hill side?
A. Nof. much, because it is worn out.
Q. Tl1e bottom don't run all the way up the road, does it?
A. It all runs in a smoothing· iron shape.
Q. How much would be left after you take out. the spring
there that the other people have acress to, how much would be
usable there 1
Objected to because l1e is asking tliis witness to state something- which is contradicted by the other paper filed.
page 14 ~

A. I just can't state correctlv nhout tlmt.
Q. Some of it is taken up by the spring, there.
would not be too much of it, would there¥
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T,Valter Gibson.

A. I can't guess at it.
Q. Outside of that there would be very little of it?
· A. No, not too much of it.
By Mr. Griffith:
Q. Look at this mapA. I can't see to tell nothing about the map. I know the
lay of the land exactly, but I can't see well enough to tell anything about the map.
Q. Mr. Quillen asked you something about the orchard?
A. I never understood it th~t way.
By the Court :
Q. If you were sent there by order of the Court, with instructions to partition that land in kind between the parties
entitled to it, do you think that could be done witbo_µ.t damaging
the land?
A. I don't think so.
Q. Do you think the interei::;t of all the parties would. be
better served by selling the land as a whole and dividing tho
money?
, A. That is my judgment. That is why I advised Mrs.
Nickels to come on an agreement with the ot.h_er Mrs. Nickels.
Q. Do you think that land j s susceptible of being
page 15 ~ partitioned in kind t
A. I don't think it could be divided so as to be
worth much.
,vitness stands aside.
The witness.

"'\V" ALTER GIBSON,
being first duly swom testified as foUo,vs:

DIRECT EXAMINATION.
By Mr. Quillen:
Q. What is your age?
A. 61.
Q. Are you a farmer?
A. Yes, sir.
Q. Where do you live?
A. Near Nicklcsville.
Q. Are you a son of Nntlrnn Gibson?

,..~
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Walter Gibson.
A. Yes, sir.
Q. How much land do you own 1
A. 40 acres.
Q. Were you raised on a larger farm?
A. Yes, sir.
Q. You are acquainted with the Nickels tract of land in controversy in this case 1
A. Yes, sir.
Q. vVere you up there when the Commissioners were there 1
A. I was.
Q. How did you happen to be there?
A. The way I understood it was I got a summons.
page 16 ~
Q. Did you undertake to influence their action in
this case!
A. No, sir, I didn't know but what I was still one.
Q. vVhat was your judgment in regard to this land, did you
feel that it could be partitioned in kind¥
A. Well, I followed the instruetions that I got when I got
my summons as one of the Commissioners. Our duty was to go
there and view this property, and see whether this land could
be divided, or whether it would be worth more to both the
widow and the heirs to divide the land or sell it as a whole.
That h:; the impression that I got, and that is what we did
when we went there.
Q. And what is your judgment?
A. I am still like I was that dav. The condition of the land
t_though\ it would bring more money sold as a whole.
Q. How much more?
A. Quite a bit more.
Q. What is the chief. value of the whole 20 acres of land?
A. The land is very thin. It has been scuffed in a way. The
buildings are ordinaryr, but I would say this much, take the
house, barn and little granary, I would put a value of $1000
to $1,100.00 on tl1e buildings.
Q. ·what would you put on the whole property.
A. Just roug-hl~~ it looks like it ought to be worth $2,000.00.
Q. Now then, if the Report of the Commissioners lays off
to Ella Nickels all the improvements down around the dwelling house and 8 acres of land, and lays off to tI1e
page 17 ~ other :rvf rs. Nickels 13 acres without an? improYemcnts, how much would you think would be the
difference in value,
A. I would consider it worth three or four times as much
as the remainder.
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Walter Gibson.

Q. ·what is the nature of the land around the springf ·
A. I would say around $2,000.00 the whole thing. I would
value the buildings at $1,100.00 and the best laying land is cut
off with the home. I would consider I would rather have the
house and one acre of the best land than the rest of it.
By Mr. Quillen : ·
Q. Up at the Spring, is there any land up there worth anything!
A. Very little.
Q. It is partitioned with the spring, which the other party
would have the right of way to f
.A. That is right..
Q. So all of the bottom that is worth anything would be
taken up with her interesU
A. Yes, sir.
·Q. D0 you know how much tobacco allottment there is¥
A. It has been reported there is probably around .6 of an
.acre..
By ~.fr. Griffith!
Q. You don't know where the line is f
A. Not the last one.
Q. If this is a map of it, is it 8 poles across 1
page 18 ~

Mr. Quillen: Could the witness add anytl.1.~g to
the map.
,,.

I

--

Mr. Griffith: He has stated there is just a fraction of an
acre .
.Mr. Quillen: I think what he is talking about is the land.

Q. Is it a fact that arross the road from the house all of the
"\Yest side of that public road, does that extend over to Mr.
Meade's land.
A. Your Honor, I don't know how they surveyed this off. I
know the parcel of land, I know the bottom and I know the
spring, but how they Rurveyed it I dou 't know. There would
probably be two or three acres cut off with the Spring.
Q. You don't. know where they drew that line f
A. I absolutely do not know exactly.
Q. Do you know how far it is from the place they drew the
line up to the Meade land?
·
A. No, I have not seen none of their survey.

r,i
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Walter Gibson.
Q~ How can you tell the Court then about the area involved 'l
A. I am just talking about what I know about it.
Q. How much is there in all that is on the West side 4/
A. I would uot know exactly. I can give you an estimate
just like I did on the little piece on top of the hill. A roug.h
estimate there might be an acre in the whole bottom.
Q. Do you know how many square feet it ·takes to make an
acreT
A. I will give you this. I have farmed practipage 19 ~ cally all my life and I know how much an acre is
when I see it.
Q. How did you arrive at an acre on top of the hill i
A. I just said it was an acre. .I do not know positively how
much there is in it. ·when we went up there we were instructed
to go over this place and give to the best of our ability and
knowledge a fair deal to all parties. We did this, and we
came back down here and discussed it, Mr. Elmer Vickers, Ira
Salyer, G. S. Alley, and Tive ,lessee. Mr. B. H. Salyer swore·
us hL ·lve went over this and did just exactly according to the
instructions we had. I said listen there i~ heirs on both sidcs 1
it is nothing to me, but I would not do a thing to either one
of them to hurt their feelings ..
Q. ,,rhat I want to get at is the accuracy of your estimate
of the area on top of the hill-if it takes 208-3/4 feet each way
to make an acre, do you think it would be right?
A. It, is like I said. I. am giving you my judgment, the
best. I know how.
· Q. What do you figure tlrn land would bring,. what is it
worth?
A. It is what we call Copper Ridge land.
Q. It is light blue grass soll, isn't iU
A. Sassafrass and blackberry briars.
Q. ·what about the house?
A. It is a place to live. It is not a vnluable home, but it
is a fair little place to stay.
Q. Do you know whether the old house was torn dawn and
this one rebuilt from it?
page 20 ~ A. It has been remodled, I know that ..
Q. How long has that been donel
A. I can't say about that.
Q. Do you know whether it is ceiled on the inside?
A. I don't believe it is.
Q. How did you arrive ·at a valuation of $1,000.00 for Ure
house. and outbuildings, if you don't know how it is constru"ted Y
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Frank Salyer.
A. ·wen, you can't build anything for $1,000.0(). It is not
what it cost, it is what it is worth.
Q. You are basing your value of what it would cost to put it
up?
A. I am putting my value on just like it stands, and what
it is worth today.
·
·
Q. Is there a barn up on the hill?
A. Yes, but I don't know anything about it.
Q. How does it compare with the one at the bottom. How
big is it?
.A. It is not too big.
Q. Which barn has the most value 7
A. The one down here I consider is the best barn today.
Q. What value would you put on either one of them f
A. I would not put too much value on both of them together.
Q. Would it be $100.00 apiece?
A. $100 would not put up much of anything. I would say
$100.00.
·page 21 ~

RE-EXA1'HNATI0N.

By Mr. Quillen:
Q. What is the nature of the little bottom there?
A. It runs up in an iron shape:
Q. Is it swampy?
A. It is a little low.

~ ,,

.'

Witness stands aside.
The witness.
FRANK SALYER,,
being first duly sworn, testified as follmvs :
DIRECT EXAMINATION.
By Mr. Quillen:
Q. Is your name Frank Salyer?
A. Yes, sir.
Q. ·whose i:,:on are you?
A. Henrv Salver.
·Q. Wher~ do you live?
A. In Russell County.
Q. vVbere do you work?
A. Kingsport.

.
.

'.
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Fra·nk Salyer.
·what is your job i
Carpenter work and Masonry.
·what do you know about this piece of landi
vVell, I built another room on to the two rooms that were
there several years ago.
page 22 ~ Q. · How many rooms in the house now?
A. It is a three room building. I would say the
rooms are something like 14 foot square.
Q. Is there a porch?
A. Yes, sir.
Q. Does it run all along the front or end of the house?
A. Yes.
Q. Do you remember anything about the outbuildings 1
A. Not too much.
Q. ··what, in your opinion would it cost to build these buildings!
A. I don't know.
Q. What would be a fair value, clo you think f
.
A. I think it would be very little, something like $1,000 or~
$1,100.00.
I.
1
Q. Do you think they could be built for thatf
A. I don't know whether they could at the present time. At
that time they mig·ht have been.
Q. Does the house have bdck siding on it T
A. Yes, sir.
Q<It'\would be worth at least that amounU
.-A. Yes, sir.
· Q. Do you know anything about tbe land t
A. No, I don't.
Q. Are you any kin to any of the parties to this suit 1
A. No, sir.
page 23 ~
Q. Is Emory Ryan any kin to any of the parties?
A. Not that I know of.

Q.
A.
Q.
A.

CROSS EXAMINATION.
Bv 1\f r. Griffith:
·Q. l\fr. Salyer, how· long ago did you add tlmt room to the
two rooms tlrnt ,:vere already there.
A. It has been several years ago.
Q. About 110w long- ag-o?
A. It was after Mr. Nickels bought there.
Q. How long; ap;o do you think it would be?
A. 8 or 10 years.
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Frank Salyer.
Q. ·was what you put up there out of new material, or did
you build it from second hand lumberf
A. Most of it was new..
Q.. ·what kind of structure was it?
A. The other two rooms were out of real good white oak
lumber.
Q. How long had the other two rooms been there t
A. I don't know.
Q. Was it ceiled, or how was it finished on the inside?
A. I believe the room I }Jut there had rough ceiling overhead.
Q.. vVas nny heavy paper used 1
A. I didn't complete the room.
Q. Did you put the siding on?
A. No, he had that done later on.
Q. ·was this heavy tar paper he had put onY
page 24} A. It is heavy asbestos.
Q. In shingle f o:i;m 1
A. In rolls.
Q. Marked like brick?
A. Yes.
Q. How wide were these rolls?
A. 16 inch I believe.
Q. Did he ever put t:µat over all of it Y
A. I couldn't·say. '
Q. Do you know the life of that kind of siding~
A. It will las~ several years. Most of it is put q : ~ l&.._
or 16 years service.
(
·
Q. You don't know anything· about the way they divided the
land, do you?
A. No.

RE-EXAMINATION:

By Mr. Quillen:
Q. "What kind of roof does the house have?
A. Metal.
Q. Is that more expensive than composition roof?
A. Yes, sir.
·
Witness stands aside.
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The witness

IRA SALYER,
being first duly sworn, testified as follows:.
DIRECT EXAMINATION..
By Mr. Quillen:
Q. Where were you born and reared f
A. Lower end of Russell County!
Q. How old are you Y
A. 60.
Q. "\Vere you raised on a farm f
A. Yes, sir.
Q. I believe you are a merchant down there now ·Y
A. Yes, sir.
Q. Were you one of the :first commissioners that were sent
to partition this Nickels land t
A. Yes, sir.
Q.. State whether or not you j:hought it would be to the best
interest of the parties to try to partition this land in kind 1 01..
sell it a:s a whole?'
A. I thought it would be much be\iter to sell it as a whole ..
There is no way to divide it to make all parties· eqmd.

By tI1e Court:
~

rt:· '

Q. Your judgment is that it would be to the best interest of
all the Rarties to sell it as a whole and divide tl1e money°l

_. A. Ye~, sir.
page. 26

~

Mr. Quillen ~

Q. V\7:here is the most value, the buildings or tl1e
Iand1

A. The buildings are worth more than the land.
Q. Including the yard, garden and alH
A. Yes, sir.
.
Q. ·what would you consider a fair market value for the
whole farmf
A .. Well, I would say $1600.00 or $1700.00 at this time ..
Q. How long have you known this tract of land f
A. All mv life.
Q. TeII the _Court I1ow tl1e value of the sI1are, the way this
last Commission undertook to value it, would compare with
what they assigned to Alta Nickles and her children?
A. It looks to me like tl1ey laid off about 3/4 of the vabw
to Ella Nickels and 1/4 to Alta.
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fra Salyer.

Q. About how much would you say is in that little cultivating spot on top of the hill, which has been referred to here?
A. I would say something like 1.2 acres.
Q. About how much would there be in this little bottom Y
A. About .1 or so, not very much.
CROSS EXAMINATION.
By Mr. Griffith:
Q. Do you mean to say there is only about .1 of an acre in
this little bottom ·f
A. I said .1 to .2 cut off to her.
Q. How does that bottom lay on up the hollow?
page 27 ~
. 1\..
. It tapers up that way.
Q. Does it extend on up to the Meade-laud?
A. Yes, it tapers out to a point there., There is a little
swamp there, the bottom I am speaking of is the dry land.
Q.
en, it is 330 feet, or more, from the share that is laid
off to Ella?
A. I never measured it.
Q. This map shows that, don't iU
A. I couldn't tell you.
Q. Now, Mr. Salyer, this is the second time iou have testified in the case?
A. Yes, sir.
Q. How did you bapp_en to· go down there after the ..9ther
division f
A. I just went to be going.
Q. Wlrn else went?
A. Ralph Ryan, J olm Byerly, John Byington.
Q. Now, when you went down to Mrs. Ella Nickels' did one
of you tell her that the F. B. I had send vou down there?
.A. No, sir, I didn't.
·
Q. Did anyone tell her tl1at there that day?
A. She asked J olrn Byerley what law sent us there, and he
said the F. B. I.
Q. You are testifying the same thing now that you did before, that you don't think it could be divided equally?
A. Yes, sir.
page 28 ~
Q. Do you think your judgment is any more d0pe11dable than that of the Commissioners who did
go there and make this division?
A. I aint going to say that it is, but I am going to tell you
that it cannot be divided erttrnlly or fairly.

,v
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Ira Salyer.
Q. Now, do you know how mucb it takes to make an acre Y
A. Yes,_ sir.
,
.
Q. Did you make any measurements up on top of the lull?
A. No, sir, I just looked it over.
Q. And your observation was 1
A. That it was 1.2 or 1.3 acres.
Q. Assuming it takes 208.75 feet each way to make an acre,
do you think there would be more than that 1
A. I don't think it would.
(~. How much do you figure is in the bottom taking it all
the way-how much do you figure is on the lower side of the
road, 8 poles wide f.
A. I don't know. I can figure it pretty close looking at it.
Q. Now, if it is 362 feet long and 8 poles side, running up
to 132 feet at the top, how much woulq.. there be in iU
A. As I said I can g·o look at it and tell pretty close.
Q. I am telling· you how wide and how long it is, and asking
you how much, in your judgment that acreage would be?
A. A little more than an acre.
page 29

~

By the Court :
Q. Did I understand you to say that you understood the division that has been made by the last Commissioners, that is the part assigned to Mrs. Ella Nickels and the part·
assigned to l\frs. Alta Nickels and her children f
A~ Y.~, sir.
·
,
_.,...._Q. Wli~t did you state that you thought the value of these
respectiv~ tracts would be, what did you put tlie difference Y
A. I said that l\frs. Ella Nickels got about 3/4 of the valuation of the whole.
Q. In other words you don't think that is a fair and equal
division between them Y
A. No, sir.
Q. And I believe you stated that, in your judgment, the interest of al] would be served by a sale of the whole t
A. Yes, sir.
Bv Mr. Griffitl1:
·Q. How familiar are you with the improvements there f
A. I nev·cr went through it, never went through the house1
hut ha-ve looked it over.
Q. Do you remember the barn on top of the hill 1
A. Well, the o]d barn on top of the hill is rotted do,\'11.
Not much to it.
0
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Peter H. Vicl~e·rs.
page 30

~

By Mr. Quillen:
Q. Are you any relation to any of the parties!
.A. No_, sir..
·witness stands aside.
The witness

PETER II. VICKERS,
being first duly sworn testiiietl as follows :

DIRECT EXAMINATIQN.

B~r Mr. Quillen:
Q. Mr. Vickers, how old are you f
A. About 66.
Q. "Where do you live?
A. In the lower end of the County.
Q. Are you acquainted with the land in questioD; in this case?
A. Yes, it joins my land.
Q. How long l1ave you known it!
A. All mv life.
Q. Are you a farmer?
A. Yes, sir.
Q. You have. seen land bought and sold and traded and
trafficecl al! Y?Ur life?
. . 1---\,
1

A. Yes, su·.
_
Q. I will ask you to state whether or not you u.nderstand'·
the way this land lies?
A. Yes, sir.
page 31 } Q. Please state whether or not in your opinion
it would be practical to divide that land in kind
between the parties hereto, :Mrs. Ella Nickels and Mrs. Alta
Nickels?
A. No, sir, I think it would bring· more put up as a whole.
Q. 'Pell the Court why you say this?
A. It goes up a hollow and one side is steep, and the other
side is not so steep. I don't see l10w you could divide it equal.
Q. How much more would it bring sold as a whole, would
YOU

think?

~ A. I would say as much again.

Q. Are you acquainted with the improvements on the land?
A. Yes, sir.
Q. ·what is the chief value of that property, is it the buildings or the land?

Supreme Court of Appeals of Virginia

80

Peter H. Vickers.
A. My opinion is it is the improvements. . I would rather
have the house and improvements, and one acre of land than
to have the rest of it.
Q. I will ask you to state what would be the difference in
the value of the share of 8.9 acres that the Commissioners m1dertook to lay off to Mrs. Ella Nickels and the 13 acres laid
off to Mrs. Alta Nickels?
A. That would be about 2/3 to 1/3. Mrs. Ella Nickels share
would be at least 2/3 of the value of the whole thing.
Q. You think her interest would be worth double what the
other would be Y
page 32 } A. Yes, sir.
Q. Are you any relation to any of the parties?
A. No .
Q. How much water is on this land, is there just one springf
A. Just one spring.
.
Q. ·what is the nature of the land?
A. Very common land.
Q.. Is ther.e any house seat on the part laid off to Alta Mae
Nickels?
A. No, sir.
Q. How would yon have to go to get up on the part laid
off to Alta Mae Nickels?
A. You would have to go over tbe other party.

CROSS EXAMINATION.
By Mr. Griffith:
Q. Do you know anything about how that house is constructed, whether it is a frame house, or just a boxed house?
A. I don't know nothing about it, and it is a 3 room house.
Q. How about the area up there-how much is there in that
clover field on top of the hill Y
A. About 1-1/4 acres.
Q. ~fr. Vickers, one of the lines would affect you would it
110U

A. I don't know as it would affect me one bit.
Q. Is this line an extension of Bennett Bostic 's
line clown here, or wherever that corner is Iocatedf
A. If I understand it right this line np through here· the
Nickels line, joins my line.
'
Q. Bennett Bostic is South?
A. Yes, sir.
Q. But as to where that line is located would affect yours
and Bennett's line y·

page 33

r
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J ohm, Byington.

A. I don't know.
Q. ·what is your idea about the acreage in that bottom Y
A. Approximately one acre. May not be that much.
Witness stands aside.
The witness
JOHN BYINGTON,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Quillen:
Q. How old arc you, Mr. Byington?
A. 54.
. .
Q. Do you know the land in question in this case?
A. Yes, sir.
Q. Are you any relation to any of the parties?
A. No, sir.
Q. How close do you live to the land!
A. Around three miles.
page 34 ~ Q. What do you do?
A. Farm.
Q. What, in your opinion, is tl1e general value of this land?
A. Well, the land is not so valuable.
Q. What is the chief value on iU
A. ·well more so the buildings.
· Q. You mean the house, garden, outbuildings?
A. Yes, sir.
Bv t11e Court:
~ Q. What is your idea as to whether t1rnt lnnd could be partitioned in kind, or whether it should be sold as a whole?
A. lv[y opinion is it should be sold as a whole.
Q. Do you think it is reasonably susceptible of partition
in kind?
A. I don't think so.
Q. "\Vhat diffe1·ence would you make in the value of the~
share _laid off to l\frs. Ella Nickels and the share laid off to
Alta Nickels?
A. I would think Ella Nickels share would be 2/3 of tl10
value of the whole, and Alta Nickels 1/3 of the value.
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J olm Byington.

Q. You think Ella Nickels' share is 2/3 of the value of the
,vhole tract?
A. Yes, sir.
Q. Is there any improvements on the Alta Nickels share?
A. Nothing· to speak of.
page 35

r

CROSS EXAMINATION.

Bv l\fr. Griffith:
··Q. How did yon happen to go and look over this property?
A. "\Yell, Mrs. Nickels, Alta Mae asked me to.
Q. She got you to go and look at it to be a witness here

r'\.

for hei·?
A. She didn't say a word to me. Mr. Vickers come there
and asked me to go.
Q. What did he say about it!
A. Said to go look this piece of land over.
Q. Did he tell you Mrs. Vickers wanted you to look this
piece of land over f
A. Yes, sir, he come with her.
Q. And at their insistence you went?
A. Yes, sir.
Q. Did you examine the construction of the house 1
A. No, sir.
Q. Do you think you can give a pretty accurate value of
imp,rove;ments yon don't know anything abouU
A. AILI can say is that it is a pretty good looking little house
on the outside.
Q. You don't know whether it is a frame or boxed house 1
A. Just from the looks I would say it was boxed.
Q. Did you examine the siding on there to determine
whether it was tin or paper f
A. No, I didn't examine it. I called it brick siding.
Q. Did you figure how many acres there was in
page 36 ~ that little clover patch on top of the hilH
A. I would say around 1.2 acres.
Q. How much does it take to make an acre?
A. ·wen, Mr. G1·iffith, I don't know, but I will guess pretty
close to an acre looking at it.
Q. You looked at that with a view to determining how much
there was, did you ?
A. I have seen it time after time.
Q. If Alta Mac is given a right of way to get up to this
piece of land she would have the same way up they have always hadY
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John Byerley.
A. You can't get up there that way.
Q. She would not have to make any more road, would shef
A. I suppose if she were given the right she could still

use it.
Q. Did anybody there tell Mrs. Nickels that the F. B. I.
had sent them down there?
A. John Byerley said it.

By the Court:
·Q. ·what would be your idea of the value of that land?
A. I would say $2000.00 would be a fair price.
Witness stands aside..
page 37

~

The witness

JOHN BYERLEY,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By- Mr. Quillen:
. Q. Are you a son of the late Q. C. H. Byerley?
A. Yes, sir.
Q. Are you a farmer?
A. Yes, sir.
,/ ----~\
Q. Do yon know this land in question?
A. Yes, sir.
Q. Please state, Mr. Byerley whether that land would bring
more sold as a whole, or divided up and sold in parcels Y
A. I think so.
Q. Which way would it bring the most f
A. As a whole.
Q. How much more?
A. I can't say.
Q. A right smart or not?
A. I would think it would, sir.
Q. vVhat would be your idea of what it would bring as a
whole·?
A. Around $40.00 per acre.
Q. I am talking about the whole fatm, improvements and
alH
A. $1500.00 or $2000.00.
Q. Please state ]\fr. Byerley what difference you would

.~
I
I
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J olvn Byerley.
make in the share that the Commissioners laid off to Ella
Nickels and the share laid off to Alta Nickels Y
page 38 ~ A. I g·uess about two-thir~s of the value on the
home tract. That is what Ella Nickels. got.

CROSS EXAMINATION ..
By Mr. Griffith:
·Q. How did you happen to go to look at this Iandf
A. I don't know.
Q. Anybody ask you to got
A. Yes.
Q. Whof
A. I believe they said Mr. Quillen appointed us.
Q. Who said thaU
A. The rest that went.
Q. Do you remember just wl10 said that T
A .. No.
(~. Anyway you understood Mr. Quillen wanted you to look
at itf
A. Yes, sir.
Q. And you went and looked at itf
A. Yes,. sir.
Q. So Pete Vickers and Mrs. Nickels come to see you f
A. No.
Q. Where did Pete get with you T
A. I don't think Pete was along.
Q. Now, Mr. Byerley, is it not a fact that the whole thing
of what that land is worth would depend on what
page 39 ~ particular purpose a man wanted some piece of
that land for as to what he would give for it, isn't
that true Y
·
A. I don't know.
Q. In other words, if it evened ont a man's boundary,.
wouldn't it be more valuable to that man that to someone else f
A. I don't know.
Q. Did I ask you about examining the house?
A. I never looked at it only from the outside..
Q. You don't lmow how it is built f
A. It looks to be boxed.
Q. How is the outside :finished f
A. Brick siding, I think.
Q. Diel you examine to see if it ceiled or just rough ceiled
on the inside °l
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Leonard Robinson.

A. I never looked at it.
·witness stands aside.
The witness
LEONARD ROBINSON,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Quillen:
Q. Mr. Robinson, how old are you f
A. 54.
Q. Where do you live?
A. Grassy Creek.
• Q. What do you do?
page 40 ~ A. Farm.
Q. Whose son are you f
A. Billy Robinson's.
Q. State what, in your judgment, is the main value of this
land?
A. Vl ell, I really don't know. It would not be worth too
much.
Q. How about the improvements?
A. Looks like it has very good buildings on it.
Q. Please state whether or not, in your opinion, it would
be practicable, ,vith due regard to the interest of all parties
concerned, to undertake to divide this land up into shares Y
A. I don't see how you could divide it.
Q. Do you think it would be to the interest of the parties
to sell it as a whole 7
A. It looks like it might bring more to sell it as a whole.
Q. Tell the Court why you say thaU
A. It only has one spring on it, and only one house seat.
Q. ·what difference would you rriake between the shares,
that is the 13 acres with no improvements, and the other share
with the improvements on it?
A. Well, it looks like the one with the house on it would
be the best.

·~
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Leonard Robi11ison.

.

.,

Q. How much difference· would you make?
A. I would not say.
page 41 ~ By the Court :
·
Q. What difference do you put on the value of the
two shares?
en, it looks like to me the share with the improvements
A.
on it is two-thirds of the value.
Q. In your judgment would it be proper an~ to the bes_t
interest of all the parties to sell it as a whole?
A. It looked like it would bring more that way to me.

,v

By Mr. Quillen:
Q. Did I ask you if you were any kin to any of the parties?
A. No, sir, I am not.
By the Court:
Q. ·what value would you put on the tract as a whole?
A. ·well, I don't know.
Q. Can you fix a value?
A. Looks like about $2000.00 would be a good price.
might bring more and might bring less.

It

CROSS EXAMINATION.

Bv Mr. Griffith:
·Q. How much land do you own, Mr. Robinson?
A. About 100 acres.
.
Q. Have you had any experience in buying and selling land?
A. Not too much.
Q. Do you know how this house is constructed
page 42 ~ with reference to whether it is frame or just boxed f
A. No, sir.
Q. Did you examine to determine whether or not that is
metal siding¥
A. I did not examine it.
Q. You thought it was metal?
A. Yes, sir.
·
Q. Do you know how many rooms were in it?
A. No, sir. I believe they said three.
Q. As to the barns, is there any appreciable difference in
these two barns?
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Leona.rd Robinson.
A. The one down here looked to be the best.
Q. How were they in size?
A. I don't know, I guess this one might have been a little
larger.
Q.. Did you make any observation as to the level land on
top of the hill 1
·
A. There was a nice little field up there.
Q. Do you have any idea how big it was f
A. No, I don't
Q. 'What is your judgment?
A. About an acre and two or three tenths, maybe more or
less.
'Q. The way they get up there is to go up the hollow t
A. Yes, sir.
Q. And even though Ella got that and the Compage 43 r missioners gave Alta Mae and her heirs the right
to use it, they would still have the same way up
there they have always had?
A. If they still had the right they would.
Q. In fixing your judgment as to the value, were you taking
into consideration the fact that Alta Mae would have the
same way to get to this property that they had had all the
time?
A. Yes, but that would be a pretty hard way.
Q. Is it the· same way they have always had~
A. Yes, sir, but it would still be hard.
,
Q. About how much is there in that boundary below the public road?
·
A. I really don't know.
Q. In your opinion, about how wide is that bottom?
A. I couldn ,t tell you. It is small.
Q. Is it as much as 8 poles, (132) feet) in your opinion f
A. I would not say.
Q. Do you think it is as much as 462 feet.
A. It could be.
Q. If it is about how much acreage would you say?
A. I don't know, there must have been .6 or .7 of it.
And further he saith not.
The witness

~

i

!
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ELMER VICARS,
being by me first duly sworn testified as follows:

DIRECT EXAMINATION.
By Mr.. Quillen:
.,
..
.
Q. What 1s your occupat10:n, Mr. :V1cars·f
page 44 ~ A. Farmer.
Q. Do you live in the neighborhood of the land
in question in this case?
A. About three miles of it.
Q. Did you at one time live in the neighborhood Y
A. Yes, sir.
Q. Are you a son of Pete Vickers?
A. Yes, sir.
Q. How long have yon known this land f
A. Ever since I have been big enough to know anything..
Q. Did yo.u point out to the Surveyor,. Tive' Jessee wheTe
the Commissioners in their report gave the known corners f
A. I went and showed him where the Chestnut tree and
where the Maple tree was at the road.
Q. And he ran the line according to that f
A. Yes, sir.
Q. ·what is the chief value of this property,. the land or the
improvements?
A. It would be worth more as a whole.
Q. ·what value would yon put on it as a whole?
A. I would say the land and the building·s $2000.00 would be
high enough, and a fair price too.
Q. State to the Court here whether or not in your opinion
it would be. to the best interest of all parties conpage 45 ~ cerned to sell the property as a w110le and dividethe moneyf
A. Yes, sir.
Q. How much more do you think it would bring as a whole?
A. I can't say.
Q. Your best judgment?
A. I can't say e·xactly, but I would say it would bring more
as a whole.
Q. You think it would be to the best interest of all parties
to sell it as a wl10le°l
A. Yes, I think so.
Bv the Court:
·Q. Why do you think that f
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Elmer Vicars.
A. It is a little piece of land that runs up the hill there, and
if you divide it I don't think anybody would want the part

after you take the house off there would be no place for anybody to live, it would make somebody a. home as a whole and
dividing it it would not.
Q. That is your best judgmenU
A. Yes, sir.
Q. You don't think it practicable to divide it without hurting the value of the land f
A. No, sir.

CROSS EXAl\HNATION.
~

By Mr. Griffith:
Q. Do you think Ella Nickels interest would be promoted
by a sale of the whole property Y
page 46 ~ A. According to the way it lays, I said it would
bring more money as a whole.
Q. Do you think that Ella Nickels' interest would pc best
protected to sell it out as a whole, since that is the only home
she bas.
A. I said to sell it as a whole it would bring- more money.
Q. You live in Scott County f
A. Yes, sir.
Q. vVere you one of the Commissioners to go on this land?
A. Yes, sir.
Q. Do you know how they happened to appoint you 1
A. No, sir.
Q. Do you know what construction that house is?
A. No. I have been at the house a number of time, and
have been in the house, but to just tell you the condition of the
house I cannot do it.
Q. Do you know whether or not it was put up out of an old
house?
A. There was an old house there at one time.
Q. Do you know whether that is metal siding on the house1
A. I think it is just rubber roofing, marked off like brick.
By the Court :
Q. Do you know the division lines the Commissioners made
wlien thev divided this fond between these ladies?
A. Yes, sir.
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Ralph Ryan.
~

Q. ·what, in your judgment, would be the- relative
,ralue of these two shares 1
A. Well, I will tell you the way I see it, my judgment is that
the one with the improvements on it is worth twice as much
as the other.

page 47

RE-CROSS EXAMINATION.
By Mr. Griffith:
Q. Did all of you get together and arrive at that figure of
two to one?
A. No, sir, that is my own judgment.
Q. You don't know how the others happened to have the
same opinion?
A. No, sir.
VVitness stands aside.
The witness

RALPH RYAN,
being first duly sworn, testified as follows :

I'··
I

DIR.EQT EXAMINATION.
By Mr. Quillen:
Q. Are you a son of Emmett Ryan?
A. Yes, sir.
Q. You are acquainted with the land in question in this case?
A. Yes, sir.
Q. How old are you?
A. 41.
page 48 ~ Q.. Do you Ii.ave any interest in this case t
A. No, sir.
Q. Please state to the Court whether or not you think it
would be more advantageous to all the parties concerned to
sell this land as a whole and divide the monev f
A. Yes, sir, it looks like it would to me. I think to try to
divide it the fencing would ·cost more than the land is worth.
Q. What is the main item of value on that land?
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John Tate.
A. vVe valued the land at $50.00 an acre and the house and
outbuildings at about $1100.00.
'Q. '\Vhat land did that embrace?
A. Tlie yard and garden included in the $1100.00.
Q. Did you examine the house T
A. No, sir.
Q. Now the tract that the Commissioners undertook to assign to Mrs. Ella Nickels, including the improvements, and
the 13 acres assigned to Mrs. Alta Mae Nickels, would you
make any difference in the value of these two tracts, and if
so how much?
A. I don't know how to figure the acres, but in valuing the
land at $50.00 per acre, and the buildings at $1100.00. The
land is all pretty much the same.
Q. How about the bottom where the house is Y
page 49 ~ A. I understand there was a right of way through
there.
Q. Is there more in the yard and garden than the little
bottomf
A. Yes, sir.

CROSS EXAMINATION.
Bv :Mr. Griffith:
·Q. You never examined the house to know whether or not

1.

it
br°:ei~1~{ sf:;ftei~ boxed. We didn't go in whe1ywe were
there, but I was in there when 1\fr. Nickels died. ·'
Q. Did you observe whether the sideing was metal or composition 1
A. I think it was rubberized siding.
'\Vitness stands aside.
The witness

JOHN TATE,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By M 1·. Quillen :
Q. How old are you?
A. I was born in 1877.

~
,J
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John Tate.
Q. What experience have you had in selling land T
A. Right much.
Q. How many years have you been engaged in selling land Y
A. About 35.
page 50 } Q. Are you acquainted with the land in question
in this case T
A. Yes.
Q. The evidence here shows that there is 22.5 acres of this
land, with only one residence on it, one set of outbuildings
and one spring, with right of way to the other tract to the
spring, etc., would it, in your opinion bring more to sell it
as a whole, or to divide it in parcels and sell separatelyi
A. My opinion is it would bring more as a whole.

By the Court:
Q. Your jndgment is that it would be to the best interest
of all of the parties to sell it as a whole?
.A.• Yes, sir.
Q. Why do you say tbaU
A. ·when yon split up a little piece of land like that in two
tracts, with only one house it is kindly hard to get the value
of the other tract. My opinion is it would be better to sell
it as a whole.

fr'-.

CROSS EXAMINATION.
By Mr. Griffith:
Q. Do you know how many building lots could be laid off
on the Alta Nickels tract?
A. As I viewed it there is not but one or two buik1ino0
places on it.
page 51 ~ . Q. You couldn't say there were any building
sites on that upper part?
·
A.. No desirable building lots. Right where the house and
garden are you might get a couple or three house seats.
Q. How about on the other side?
A. It looked swampy to me.
Q. The Spring is right near the division line?
A. Yes, sir.
Q. All the way from there up 300 feet, do you think that is
swampy.
A. Not too swampy, but it gets steep up there.
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J. D. Lawson.
Q. ·when did you look at this property¥
A. I passed there last Saturday a week ago.
Q. How did you happen to pass there 7
A. Steve had had me summoned, and I just wanted to look
at it.
Q. He was figuring on you testifying for him.
A. Yes, I suppose so.
Q. Did you look at the top of the hill there!
A. No, sir.
Witness stands aside.
Plaintiff closes her evidence in chief.
page 52

~

AND THEREUPON THE DEFENDANT introduced the .following evidence.

The witness

J. D. LAWSON,
being by me first duly sworn, testified as follows :
DIRECT EXAMINATION.
Bv Mr. Griffith:
·Q. Mr. Lawson, how old are you?
A. 66.
Q. Where do you live!
A. Near Castlewood.
Q. What kind of business are you engaged in?
A. Farming.
Q. Do you have any connection with the St. Paul National
Bank!
A. Yes, sir, I have a little stock in it.
Q. Have you been a Director in that Bank?
A. Yes, sir.
Q. Were you one of the Commissioners ,vho divided this
land?
A. Yes, sir.
Q. Who were the others who went with you 7
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J. D. Lawson.
A.
Q.
A.
Q.
A.
Q.

Mr. Banner Gray, Mr. Beauchamp and Mr. Hartsock.
Anybody go with you on the premises to look it overt
No, sir.
Did you gentlemen make a division of that land Y
Yes, sir, we struck a line. .
Was that your best judgment on an equal division of
· these shares 7
page 53 } A. Yes, sir.
CROSS EXAMINATION.
By Mr. Quillen:
·
Q. Did you, "Mr. Lawson, have the idea that you had to
make a division of the land, if possible Y
A. Yes, sir.
Q. State whether or not, Mr. Lawson, it was your opinfon
that it would have been to the best interest of all of the
parties to have sold the land as a whole?
A. I believe it would.
Q. You divided it on the theory that that was what you
were sent there to do.
A. Yes, sir.
By the Court:
Q. Your judgment is that the best interest of the parties
would be served by a sale of the property as a whole Y
A. Yes, sir.

Bv Mr. Griffith:
·Q. Do you mean by that that you thought it would be to
Ella Nickels' interest to sell the property 7
A. Well, I would not know, Mr. Griffith. We tried to give
equal shares and divide it the best way we could. I don't know
exactly how it was. We went over and struck the
page 54} line and made the division.
Witness stands aside.
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The witness
BANNER GRAY,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
Bv Mr. Griffith:
"'Q. How old are you, Mr. Gray?
A. 59.
Q. Where do you live?
A. Castlewood.
Q. Are you one of the Commissioners in this case f
A. Yes, sir. ·
Q. I will get you to state who went there with you besides
the Commissioners when you made this division?
A. No one.
Q. Did you make a division of the land according to your
best judgment?
A. Yes, sir..
Q. Did you divide it in accordance with your best judgm~nt?
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Quillen:
Q. State whether or not it was your opinion that it ·would
be better to sell it and divide the money rather than
page 55 r undertake to split it up?
A. I don't lmow, it would just be owing to who
would want it.
By the Court:
Q. Is it your judgment that it would be the best interest
of all of these parties to sell it as a whole or undertake to
divide it as you have?
A. I don't know. It might bring more as a whole, that
would depend.
Q. Taking into consideration that some of them are infants,
a11d their interest couldn't be divided, would it be better to
sell it and divide the money or undertake to split it"up?
Mr. Griffith: I object to that question.

,.~
·:WJ
•......
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K. 0. Hartsock.
By the Court :
Q. The question is whether you think their interest would
be best served by selling it and dividing the fund, if you have
any judgment on it, I would like to have it.
A. It might bring more as a whole, I don't know.
Q. Is it your judgment that it would?
A. Well, I don't know whether it would bring as much that
way as it would the other way.
By Mr. Quillen:
Q. vVere you ever on a Commission before Y
A. Yes, sir.
page 56 ~ Q. Whereabouts?
A. I helped divide your brother's place.
Q. Were you ever on this land before¥
A. I have passed there, but I never was on it before.
Witness stands aside.
The witness

K. 0. HARTSOCK,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Griffith :
Q. How old are you Y
A. 46.
Q. ·where do you live f
A. Copper Creek.
Q. Are you the same K. 0. Hartsock who served on the
commission with J. D. Lawson, Banner Grav and W. F.
Beauchamp down here on this Nickels propertv'?
A. Yes, sir.
·
Q. Did you go there with the other Commissioners and look
over that land?
A. Yes, sir.
Q. I will get you to state whether or not you divided that in
two equal shares f
A. Yes, sir.
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W. F. Beauchamp.
page 57

~

CROSS EXAMINATION.

By Mr. Quillen :
Q. That was your judgment on a division in kind 7
A. Yes, sir.
Q. Did you consider the question of whether it would be
to the best interest of all of them to sell the land and divide
the money?
A. Well, it could be. I would not say about that. It could
be.
Q. What is your judgment, would it be better to sell it and
divide the money?
A. Well, I don't know.
Q. If you put it up to the public generally wouldn't it bring
more as a whole Y
A. Yes, sir.
RE-EXAMINATION.
By Mr. Griffith:
Q. You don't know whether there is any particular reason
why Mr. Pete Vickers would want one particular part of it or
not, do you?
A. No.
Witness stands aside.
The witness
W. F. BEAUCHAMP,
being first duly sworn testified as follows:
DIRECT EXAMINATION.
page 58

~

By Mr. Griffith:
Q. How old are yon, Mr. Beauchamp T

A. 37.
. Q. Are you one of the Commissioners who went down on

this Nickels land for the purpose of dividing it?
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W. F. Beaitchamp.
A. Yes, sir.
Q. Did you divide that in two equal parts to the best of
your judgment?
A. To the best of my judgment, yes, sir.
Q.
as there anyone with you Commissioners when you
made this division Y
A. No, sir.

,v

CROSS EXAMINATION.
By Mr. Quillen:
Q. You were only there a short time T
A. Yes, sir.
Q. You had never seen the land before to know anything
about itY
A. Only passing by.
Q. You undertook to make the division in two equal parts,
state to the Court whether or not you thought that was what
you were sent there for. State whether or not you thought it
would be to the best interest of all the parties to sell the land
as a whole and divide the monevY
page 59 ~ A. I understood we were supposed to divide it
into equal shares.
Q. That is all you tried to do?
A. Yes, sir.
Q. You didn't consider the proposition of whether you
thought it would be to the best interest of all the parties to
sell it as a whole and divide the money¥
A. No.
Q. What is your judgment on thaU
A. Yes, unless. some of the adjoining land owners would
want part of it.
Q. I believe there were only four Commissioners appeared
that day?
A. Yes, sir.
Witness stands aside.
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The witness

MRS. ELLA NICKELS,
being first duly sworn testified as follows :

DIRECT EXAMINATION.
By Mr. Griffith :
Q. Mrs. Nickels, how old are you?
A. 75.
Q. You are the person who owns the interest in that Nickels
estateY
A. Yes, sir.
page 60 }- Q. How long has that house been built there T
A. Well, the best of my knowledge it has been
built there 12 or 14 years. It has been repaired some since
then, but the buildings there now have been there 14 years.
Q. An old house was torn down and this house built there
wasn't it?
A. Yes.
Q. Was it built out of new lumber or was that lumber used
that was in the old house?
A. The old lumber that was in the two buildings that were
torn down. I wasn't there.
Q. How long have you known the house Y
A. I have known that place for 50 years. The two rooms
that was there.
Q. How is the house constructed, is it a frame house· or a
boxed'houseY
A, Just a boxed house.
Q. How is the inside finished?
A. It is just rough lumber and papered.
Q. What kind of siding is on it?
A. Rubber back siding.
Q. Have you any other home besides that one Y
A. That is all the home I have got.
Q. Do you own any other property Y
A. No, sir.
page 61 }- Q. Do you know about how much acreage is on
top of the hill Y
A. No, sir. He always called it about 3 acres up there. We
had llh acre in clover and had corn in the other patch.
Q. Is there any difference in that bottom land t

~
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Ella Nickels.
A. No, it is all the same kind of land. I have got the bushes
off of my end and hers is still growing.
CROSS EXAMINATION.

By Mr. Quillen:
Q. Mrs. Nickels, isn't there $600.00 or $700.00 in hospital
and funeral bills against this land Y.
Mr. Griffith: I object to that and move that it be excluded.

A. I don't know as there is.
Q. Have you ever paid it Y
The Court: I will exclude it.

•
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