This case probably will be called at the session of court to
e held.
Ari ,.. ..,
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4893

VIBGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Friday
the 25th day of April, 1958.
JAMES R. BELL, ET AL.,

Appellants,

against

RALPH M. HAGMANN, EXECUTOR, ETC., ET AL.,
Appellees.

From the Circuit Court of Fairfax County

Upon the petition of James R. Bell, James Trout and
William Trout an appeal is awarded them from a decree entered by the Circuit Court of Fairfax County on the 6th
day of December, 1957, in a certain chancery cause then therein depending wherein the said petitioners were plaintiffs and
Ralph M. Hagmann, Exor., etc., and another w~re defendants;
upon the petitioners, or some one for them, entering into
bond with sufficient security before the clerk of the said
Circuit Court in the penalty of three thousand dollars, with
condition as the law directs. ·
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Filed in Circuit Court Clerk's. Office Jul. 30, 1957.
THOMAS P. CHAP}.lfAN, JR.
Clerk Fairfax County, Va.
BILL OF COMPLAINT.
To the Honorable Judges of said Court:
The undersigned Complainants respectfully represent the
following:
1. F. N. Hagmann, Jr., entered into a contract with the
Complainants to sell to Complainants certain real estate
situate in the Town of Vienna, Fairfax County, Virginia.
A photostatic copy of said contract is hereto attached and
filed, and made a part of this bill.
2. After entering into said contract and prior to settlement thereunder, F. N. Hagmann, Jr., died testate, leaving
as his only child and his sole heir, Ralph M. Hagmann, Defendant .
.3.. Ralph M. Hagmann was named executor in said will
and duly qualified as such in this Court.
4. Complainants have always been ready, willing, and able
to comply with the terms of said contract, and have continually made this known to the Defendant, have tendered
performances to Defendant and have called upon him to
perform his obligations thereunder.
5. After the property in question was rezoned as referred
to in said contract, Defendant advised Complainants that in
his opinion his father had sold the property for
page 2 ~ too small an amount, and that he was not going to
carry out the contract.
6. Defendant has wrongfully and willfully refused to submit to the Town of Vienna for approval the plat referred
to in said contract and wrongfully and willfully refused to
take the steps necessary as vendor to obtain the approval
of said plat by the Town of Vienna.
7. Defendant has notified Complainants in writing that he
has repudiated the contract and will not perform.
8. Complainants have been operating a well-drilling business on said property by virtue of a previously executed
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lease on the property and the purchase by them of the business which is operated on the property. Complainants have
expended large sums of money in purchasing and operating
said business in reliance upon their contract right to purchase
said property and they will suffer irreparable damage if the
contract is not performed for which they are remediless save
in a Court of Equity.
Complainants therefore pray that Defendant be made a
party defendant to this bill and be required to answer the
same; that he be decreed specifically to perform his obligation under said contract, to make a sufficient deed to the
Complainants for the said described premises; that Complainants being ready, willing and able hereby offer specifically to perform the said agreement on their part. pursuant
to the terms of said contract; and that Complainants may
have such other and further relief as equity may require
and to the Court may seem meet.

page 3

~

JAMES R. BELL
JAMES TROUT AND
WILLIAM TROUT
By LOIS H. MILLER
Their Counsel.
Deed Book 1534 Page 138.

March 22, 1957-Returned to:
James Barney
Vienna, Virginia
5747
JAMES E. BARNEY
Real Estate Broker
P. 0. Box 439 Rt. 5
DUnkirk 5-8260
215 Locust St.
Vienna, Va.
REAL ESTATE SALES CONTRACT.
THIS AGREEMENT OF SALE made in triplicate this 28
day of February, 1957 in the County of Fairfax, State of
Virginia between James R. Bell, James Trout and William
Trout (hereinafter known as the Yendee) and F. N. Hagmann,
Jr. (hereinafter known as the Vendor) and JAMES E.
BARNEY, REAL ESTATE BROKER (hereinafter known
as the Agent).
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·wITNESSETH: That for and in consideration of the
sum of One Thousand-00/100_ Dollars ($1,000.00) by cash
in hand paid, receipt of which is hereby acknowledged, the
Vendee agrees to buy and the Vendor agrees to sell for the
· sum of Twenty-nine Thousand-00/100 Dollars ($29,000.00)
all that certain piece, parcel or lot of land described as follows, to-wit: Beginning at an iron pipe on the northwesterly
side of Locust Street, said pipe lies N.44 degrees 25;E. 132.81
feet from the inteTsection of the said side of Locust Street
with the Northerly side of Park Street, thence leaving the
side of Locust Street with the following new division lines
through the Hagmann Property: N.40 degrees 07'40''W.
(passing through two frame sheds) 168.02 feet to an iron
pipe; N. 49 degrees 52'20'' E. 48.75 feet to an iron pipe and
with the line of Hanard extended N.45 degrees 33'53"W.144.39
feet to an iron pipe marking the southerly corner of the
Safeway 8tores, Inc. Property, thence with the. southeasterly
line of said property N.44 degrees 24' 00" E. 189.77 feet to an
iron pipe, thence with another new division line through the
Hagmann Property S.40 degrees 07'40''E. 308.41 feet to an
iron pipe on the northw~sterly side of Locust Street, thence
with the said side of Locust Street S. 44 degrees 24'00'' W.
225.00 feet to the point of beginning, containing 63,112 square
feet of land.
·
TERMS OF SALE: $1,000.00 cash upon the signing of
this contract. Balance to be paid in monthly payments of
$250.00 per month including interest at 6% per annum.
Vendor hereby agrees to have the property herein _rezoned
for commercial use within one year from the date of ·this
contract. If the above rezoning cannot be obtained, the
Vendee is thereby given the privilege of canceling or accepting this agreement and all monies paid to the Vendor shall
be refunded except $150.00 per month rental referred to in
the agreement of October 29, 1955. Sale price includes all tools
and equipment referred to as Schedule A in an agreement
dated 29th day of October, 1955 by and betwl1en F. N. Hagmann, J·r. and William and James Trout. Vendee hereby reserves right of anticipation. Vendor hereby agrees to give
the Vendee a deed and take back a deed ·of trust. A11 parties
her:_eto agree that settlement shall be made at time the plat
showing survey made by Carpenter -and Cobbs dated February 23, 1957 is approved by Town of Vienna.
The Vendor agrees to convey the above property with a
General Warranty Deed, same to be prepared at the expense
of the Vendor. Examination of title, conveyancing, notary
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fees, and all recording charges, including those for purchase
money trust, if any, are to be at the cost of the purchaser.
Vendor to pay stamp tax on deed. The rjsk of loss or damage to said property by fire or other casualty until the deed
of conveyance is recorded, is assumed by the Vendor.
All taxes, insurance and interest are to be prorated as ·of
date of acceptance of Vendor, the water and sewer frontage,
if any, to be paid by the-purchaser-seller.
The purchaser agrees to comply with the terms of sale
herein within 90 days from the date of acceptance by owner.
Trustees in all deeds of trust are to be named by the parties
secured thereby. Settlement to be made at the office of ..... .
The Vendor agrees that the title is to- be free and clear
of all liens and indebtedness of every kind except those
above mentioned; however, a reasonable time shall be allowed
the Vendor to correct any defects reported by the title
examiner.
If is agreed by the Vendor or Vendee hereto that if for
any reason other than title defects, the Vendee should fail
to fulfill all terms of this contract and wish to cancel same,
the Vendor and Agent shall retain all monies and other
valuable items -received as liquidated damages, said monies
and other items shall be divided equally between Vendor and
Agent.·
Possession to be given at once.
The Vendor agrees to pay to the Agent for his services a
cash commission on the sale price of the property at the
following rate:
WITNESS the following Signatures and Seals made this
28 day of February, 1957~

Accepted this 28 day of February, 1957.
JAMES R. BELL
JAMES H. TROUT
WILLIAM TROUT
F. N. HAGMANN
JAMES S. BARNEY
Witness ELTA P. CAMPBELL
JAMES E. BARNEY, REAL ESTATE BROKER
page 4
I
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State of Virgiµia
County of Fairfax, to-wit:

(Seal)
(Seal)
(Seal)
(Seal)
(Seal)
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I, Matius Edwin Taylor, a Notary Public in and for the
County aforesaid, whose commission as such expires on the
26th day of February, 1958, do hereby certify that this day
personally appeared before me in my said County James
· R. Bell, James II. Trout and William Trout, whose names
are signed to the foregoing contract dated February 28,
1957, and each acknowledged the same.
Given under my hand this 9th day of :March, 1957.
MATIUS EDWIN TAYLOR
Notary Public.

Seal

In the Clerk's Office of the Circuit Court of Fairfax County,
Virginia Mar. 11, 1957 at 9 :59 A. M. This instrument was
received and, with the certificate annexed, admitted to record.
Teste:
THOMAS P. CHAPMAN, JR., Clerk.
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Filed Aug. 29, 1957.
THOMAS P. CHAP:MAN, JR.
Clerk of the Circuit Court of
Fairfax County, Va.
ANS'\YER AND GROUNDS OF DEFENSE.
The answer of Ralph ~L Hagmann, Executor of the estate
of Ralph N. Hagmann, Jr., and R.-'llph M. Hagmann, individually, to a bill of complaint filed in the above entitled cause
by James R. Bell, James Trout and William Trout:
These Respondents reserving to themselves the benefit of
all just exceptions to the said bill of complaint, answer and
say as follows:
1. These Respondents admit the allegations of Paragraphs
Nos. 1, 2 and 3 of the bill of complaint.
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2. These Respondents deny the allegations contained in
Paragraph No. 4 of the bill of complaint.
3. These Respondents neither admit nor deny the allegations contained in Paragraph No. 5 of the bill of complaint,
with the exception that they deny that the property in question was rezoned as referred to in the said contract.
4. These Respondents deny the allegations of Paragraph
No. 6 of the bill of complaint and, in addition, state that the
Town of Vienna has rejected the said plat submitted to them
for- approval ancl that, as a result of said refusal, these Respondents cannot legally subdivide or sell the land which is
the subject of said contract, and, in addition thereto, said
contract embodies the following clause:
·
page 8

~

"All parties hereto agree that settlement shall be
made at time the plat showing survey made by
Carpenter and Cobbs, dated February 23, 1957, is approved
by Town of Vienna.''
5. These Respondents deny the allegations as contained
in Paragraph No. 7 of the bill of complaint hut state that on
July 5, 1957 the Complainants were notified, through their
attorney, of the inability of the Defendants to perform under
the afore said contract.
6. These Respondents neither admit nor deny the allegations of Paragraph No. 8 of the bill of complaint, but allege
that the purchase contract and lease referred to therein are
currently in default.
,vHEREFORE, these Respondents pray that they may be
dismissed with their costs in this behalf expended, since
the decision of the Town of Vienna has made it impossible
for them to perform in accordance with the terms of the
said contract.
RALPH M. HAGl\fANN,
Executor of the Estate of F. N.
Hagmann, Jr.,
By counsel
RALPH M. HAGMANN,

individucally,
By counsel.
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DECREE.
This cause came on to be heard on the 19 day of November,
1957, upon the bill of complaint filed herein, upon the answer
of the Defendants, upon testimony taken in open court, and
upon argument of counsel.
· Upon consideration of all of which, it is ADJUDGED, ORDERED and DECREED that the relief sought by the Complainarits be denied and that their bill be, and the same
is hereby, dismissed at their costs, to which ruling of the
Court the Complainants, by counsel, except.
And this decree is final.
Enter December 6th 1957.

HARRY L. CARRICO, Judge .

page 21

•

•

•

•

•

•

•

•

•

•

~

Filed Dec. 30, 1957.
THOMAS P. CHAPMAN, JR.
Clerk of the Circuit Court of
Fairfax County, Va.
NOTICE OF APPEAL AND ASSIGNMENT OF ERROR.
A. Notice of Appeal
Pursuant to Rule 5 :1, Section 4. James R. Bell, James
Trout, and William Trout file this as their notice of appeal
to the Supreme Court of Appeals of Virginia from the final
decree (judgment) entered in this cause on December 6, 1957.
B. James R. Bell, James Trout and William Trout make
the following assignments of error to said final decree
(judgment) and to the proceedings in the trial court:
Assignment of Error No. 1-

James R. Bell, et al., v. Ralph M. Hagmann, et al.
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The Judge erred in refusing Complainants specific performance of the contract by refusing to require the Defendant to execute a deed to said property in accordance with the
plat attached to the contract.
Assignment of Error No. 2The Judge erred in holding that approval of a plat by the
Town Council of Vienna was a condition precedent to Defendant being ·required to ,execute a deed, and in then refusing to require Defendant to do those things which were
necessary to obtain such approval, which were:
a. That Defendant be required to dedicate the 10 foot strip
of land on Glyndon Street, thereby complying with the condition attached by the Town Council of Vienna to the
page 22 ~ approval of the plat submitted by Defendant, or
b. That Defendant be required to resubmit the
plat to the Town Council of Vienna for approval in view
of the Judge's finding that the Town Council of Vienna was
without authority to require as a condition to approval of the
plat, the dedication of a 10 foot strip on Glyndon Street
because of the newly discovered evidence that Glyndon Street
was already, in fact, a dedicated 60 foot street, a course of
action which was agreed to by the Defendant, himself, at the
trial. (See Record Transcript. pag~ 173-4), or
c. That Defendant be required to file for the benefit of
the Complainants, the equitable owners in possession of the
property involved, an application for review of the decision
of the Town Council of Vienna to the Circuit Court of Fairfax
County, as provided by statute.
JAMES R. BELL, JAMES TROUT
AND WILLIAM TROUT
By LOIS H. MILLER
J. WALTER ,vHITE
Their Counsel.

•
page 2

~

•

•

•

•

The witnesses were excluded, on motion of Mrs.
Miller.
Mr. ,Vhite: This is a suit for specific performance of a
contract, a piece of business property in the town of Vienna,
were the complainants are operating a well-digging business.
They bought the business from F. N. Hagmann, Jr., the father
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Ralph M. Hagmann.
of the defendant in this case, and Ralph M. Hagmann, the defendant in this suit, and then made a contract to buy the land
on which the business is located, and they have possession of
the property and arc conducting their business on it. F. N.
Hagmann, Jr., the deceased one who made the contract, died
and left as his sole heir Ralph M. Hagmann, the defendant to
this suit, and also Ralph M. Hagmann was appointed executor,
so the suit is against him as executor and him individually. It
is a suit for specific performance, and the complainants have
performed their obligations under the contract and are bringing this suit for specific performance against the executor and
the heir to require him.to give a deed to the property. The defense that seems to be interposed seems a defense of impossibility of performance, because he has not been able to get an
approved plat from the town of Vienna. Actually we think the
evidence will show he never tried, and has arranged it so that
he would not himself comply with the conditions for the approval of the plat.
Mr. Rust: In response to what has been said by counsel
for the complainants, there are two things we question in this
suit, and are set forth in our grounds of defense. (1)
page 3 ~ There has never been tender of performance by the
complainants in this contract, and (2) most important, there is a ·condition precedent in the contract that all parties hereto agree that the plat shown, by Carpenter and Cohhs,
dated February 23, 1957, is approved by the town of Vienna.
Our evidence will show that the survey of Carpenter and Cobbs
was submitted to the town of Vienna and approval of that
subdivision was denied by the town of Vienna, and it is impossible for the defendant to now perform because he has
been denied his right to perfonn by governmental authority.
Mr. White: I would like to call Mr. Hagmann as an adverse witness.
RALPH M. HAGMANN,
a witness of lawful age, being first duly sworn, testified as
follows:

By Mr. White:
·
Q. Mr. Hagmann, state your name to the Court, please.
A. Ralph M. Hagmann.
Q. You are the defendant in this case?
A. I am.
Q. You are executor of the estate of F. N. Hagmann, Jr.,
your father Y

James R. Bell, et al., v. Ralph M. Hagmann, et al.
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A. I am.
Q. And the sole heir to your father's estate, I believe?
A. I am.
Q. I show you this photostat of the real estate contract
dated February 28, 1957, between James R. Bell,
page 4

~

James Trout and William Trout, vendees, and F. N.
Hagmann, Jr., as· vendor, and ask you if that is the
contract that was executed for the sale of this property in this
case.
Mr. Rust: I would like to object to the wording of that
question. If he limits it to the contract in this case, that is
proper, but as to ex.ecution, that is improper.

Q. All right.
A. As far as I know, it appears to be.
Q. Now I show you this plat, which is caUed a plat showing
a survey on the property of F. N. Hagmann, Jr., made by Carpenter and Cobbs on February 23, 1957, and ask you if that is
the plat referred to in the contract, as far as you know?
A. As far as I know.
Q. You have had possession of a plat that is a duplicate of
this7
A. Y-es.
Q. And you had possession of thnt in connection with this
contract?
A. No.
Q. In what way did you have possession of it f
A. I saw the plat, but not the contract, about two months
before I saw the contract.
Q. But you do know this is the plat referred to by the parties in the sale of this property Y
A. Yes.
page 5 ~ Q. I would like to offer this plat, your Honor, as
Complainants' Exhibit A. The contract itself is attached to the biII of complaint as an exhibit.
Judge: 0. K.
:Mr. Rust: That is complainants' Exhibit # 1 and complainants' Exhibit #2!
:Mr. White: No, this is already attached to the bill of complaint. There is no use detaching it.
Mr. Rust: This should be #2 for reference.
Mr. White: I think you are right. This is #2, I will offer
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the contract as complainants' Exhibit #1 and the plat as
, complainants' Exhibit #2.
Judge : Any objection 'l
Mr. Rust: No.

Q. ·what was the date on which you qualified as executor,
Mr. Hagmann, approximately?
A. Somewhere around the 20th of April, 1957.
Q. Wbat steps <lid you take, after your qualification, to
perform the contract which has been admitted into evidence 'l
Tell me the first step you took.
A. I got in touch with Carpenter and Cobbs and asked
them to prepare the subdivision plat.
Q. Did they do it 'l
A. Yes.
Q. On what date 'l
page 6} A. I could not say, sir. I received it about the
first of June.
Q. Is this the plat you have reference toY
Mr. Rust: May I cheek that plat?
(The plat was checked by Mr. Rust)

Q. This is a plat of F. N. Hagmann, Jr. 's estate dated
June 3, 1957, by Carpenter and Cobbs 'l
A. Yes.
Q. When did you ask them to prepare this plat 'l
A. Sometime after my father died. It was within two weeks.
I eouldn 't give you the exact date.
Q. It was within two weeks after his death 'l
A. Yes.
Q. But they did not, in fact, prepare it until June 3, 19577
A. That is right.
Q. Wbat was the reason for the delay?
A. I could not say.
Q. Did you make any attempt to get the plat in the meantime?
A. Yes.
Q. You knew, in the meantime, the time for the performance
of this contract had arrived 'l
A. No, I did not.
Q. Had you read this contract 'l
A. I read it after my father's death, yes.

James R. Bell, et al., v. Ralph M. Hagmann, et al
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Q. When did you believe the time for your performance arrived under the contract?
page 7 ~ A. I didn't have any idea.
Q. Did you consult anyone about it T
A. No.
Q. As a matter of fact, you made no attempt to be informed
during that period 1
Mr. Rust: I object to that question. The man testified
that, as soon as he found out about the contract after the
death of his father, he proceeded to take such steps as he
thought necessary. ·
Q. When you had this plat prepared, this plat does not
show the same development as was shown by the plat that
has previously been referred~
Mr. Rust (interrupting): I object to that. The plats speak
for themselves and show the same piece of property.
Judge: I think the plats will have to speak for themselves.

Q. I withdraw the question. The plat that you had prepared
by Carpenter and Cobbs on June 3, 1957 showed an additional
subdivision of this property, did it not, over the one which
was a part of the contract!
A. Yes.
Q. It showed a subdivision, and I point to the plat, on the
west side which divided these two pieces of property in half
or into fractions 1
A. Yes.
Q. Why was that done?
A. To meet the requirements required by the Subpage 8 ~ division Ordinance of the town of Vienna.
Q. On the contrary, wasn't it done because vou
wished to show an additional development of this property?
A. No.
Q. What requirement of the town of Vienna would require
you to divide this western tract into two, unless you intended
to make an additional development out of it 7
A. This lot here had to have a minimum of 10,000 square
feet, and it didn't do it without the additional land from the
other lot.
·
Q. Didn't these two pieces have 23,910 feet without that

~,

\
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A. No, this lot did not meet the minimum requirements for
square footage required by the town of Vienna.
Q. ·when did you submit that plat to the town of Vienna
for approval?
A. ,vithin-I couldn't give you the exact date-but a very
few days after I received it.
Q. .A very few days after June 3rd?
A. Yes.
Q. At first, it went before the Planning Commission, did it
noU
A. Yes.
Q. As part of that plat, did you show the parking space on
that property1
Mr. Rust: Once again, I think the plat speaks for itself.

Q. I am speaking of the application.
A. No, that subdivision did not.
Q. ,vas the plat approved or disapproved by the Planning
Commission?
•
· page 9 ~ A. I could not say. They did not render a verdict
or decision wl1ile I was there.
Q. You don't know the answer to that question?
A. Subsequently it was referred to the Town Council.
Q. What was the recommendation?
A. The recommendation was that it be approved if certain
things were done.
Q. I offer the large plat in evidence as complainants' Exhibit #3. I show you a certified copy of the minutes of the
Town Council of the town of Vienna, their regular meeting
on July 1, 1957, and ask you to direct your attention to Paragraph 6, I believe, no, Paragraph 5, and ask you if that represents the action of the Town Council on the plat which you
did submit for approval.
A. It does.
Q. You were a member of the Council at that time?
A. I was.
Q. And you still are 7
A. I still am.
Q. And you were present at this time 7
A. Yes.
Q. And you did refuse to make the dedication that was required for approval of the plat?
A. I did.
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Q. Then, at a later date, you asked that these minutes be
amended, did you not Y
page 10} A. I did.
Q. And the Town Couneil did amend them f
A. They did amend them.
Q. Does this line represent the amendments to the minutes
that were made 7
A. They do.
Q. The line that is drawn through and says, '' Amended
August 19, 1957"1
A. Yes.
.
Q. I offer this certified copy of the minutes into evidence,
your Honor, as Complainants' Exhibit #4.
·was that amendment to the minutes to indicate you had not
withdrawn yor:r plat?
A. It was.
Q. So your position is that your application is still pending
before the Town Council?

l\fr. Rust: That is not a fair question. I think the Council
has denied it. He said he did not wish to dedicate the strip.
If you are talking of something that is technical, I think it is
an improper_ question.
Q. I withdraw the question; Your object, in having the
minutes amended, was to show you had not withdrawn your
subdivision plat?
A. That is correct.
Q. You were present at the meeting of the Counpage 11 ~ cil when the original minutes were approved?
A. I was.
Q. And your request to amend them came later?
A. That came later.
Q. Was the amendment by the Council because you stated
that was your recollection of the happenings f
A. Not my recollection, but my knowledge.
Q. So that, if you wish to make the dedication which is referred to in those minutes, the plat receives the approval of
the town of Vienna according to their action 1 Is that correct 7
A. As far as I know.

Mr. Rust: Just a minute. Are you talking about the
ground when you ask this question?
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Q. Yes.
Mr. Rust: I don't think he is in a position to answer that
question.
Q. I will withdraw the question and ask as of the time of
the meeting. As of the time of action on the plat, had you indicated your agreement to make the dedication, the plat would
have received approval f
A. Yes.
Q. That was the only condition f
A. Yes.
·
Q. The dedication which was asked for, would you indicate
on this large, Exhibit #3, where that wasY
page 12 ~ A. Along this division line here.
Q. Along Glyndon Street 7
A. That is not Glyndon Street.
·
Q. What is iU
A. Just a private driveway.
Q. It is named Glyndon Street on the map, isn't it Y
A. Yes.
Q. So it was the strip along the frontage on the map which
bas, as the name at least, Glyndon Street Y
A. That is right.
Q. It is not connected with the property which is at issue
in this case Y
A. I don't get what you mean.
Q. I mean that the right-of-way you were asked to dedicate
dealt with the property retained by you Y
A. That is right.
Q. And not a right-of-way in connection with the property
sold over here Y
A. No.
Q. Is the reason you have not performed under this contract because you are unwilling to dedicate this right-of-wayY
A. Yes.
Q. Is that the only reason Y
A. That is the only reason.
Q. As a matter of fact, did you not state at some
page 13 ~ time prior that you did not intend to go through
with this contract Y
A. No.
Q. Before you even applied for approval of the plat 7
A. No.
·
.
Q. You did not state that you considered your father sold
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the property for too small an amount of money and you were
not going through with the contract?
A. There were several things he sold to people which I
thought were too cheap, but this piece of property, if he
wanted it sold, I would sell it.
Q. So you did not make the statement that you were not
going through with the contract because the property was
sold too cheaplyf
A. No.
Q. Prior to the development of this property, didn't you

attempt to obtain a loan on it from an insurance company.
You did that once?
A. Yes.
Q. You did not state at that time that you would get out of
the contract f
A. No.

Mr. Rust: I don't see what bearing the loan from the insurance company has on it, unless you state the time. When
was the loan applied for f
page 14

~

Q. Was it before the plat was approved or disapproved by the Town Council f

A. No.
Q. Approved before or after?

A. I can't give you the exact date 1 but I feel fairly certain
it was in July.
·
Q. At that time, did you state to persons you were obtaining the loan from that you could go through with the contract,
or get out of it whichever was better for you Y
A. No.

Q. You did not make that statement?
A. No.
Q. Did you feel that the Town Council had a right to require
this strip from you before it approved this plat 7

A. I did not.
Q. You did not know that t I mean, you did not believe that
they hadf
A. No.

Q. ·were you aware of the fact that there was a review or
appeal of the Town Council's actions in cases of that type, in
the Circuit Court of Fairfax?
A. No.
Q. Did you make any attempt to find out?
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A. No.
Q. You had counsel at this time in relation to this case?
A. At which time?
page 15 } Q. At the time your plat was passed on by the
Town Council Y
A. No.
Q. You did not have counsel at that timeY
A. Just about the same time.
Q. You did not have counsel at that timef Was it at that
time or was it not?
A. Well, it may have been a day one way or the other. I
don't remember.
Q. Did you send a letter to the purchasers advising them
you would not go through with the contract after the meeting
of the Town Council f
Mr. Rust: I would like to object to that question. If there
is such a letter, I think it ought to be produced. The letter
will speak for itself.

Q. Here is the letter here. I show you a letter dated July 5,
1957, addressed to Lois H. Miller, in re F. N. Hagmann to
Trout et als, signed by Ralph M. Hagmann. I ask if that is a
copy of a letter you sent to Mrs. Miller, enclosing $1,000.00
down-payment check received 1
A. Yes.
Q. I offer that as complainants' Exhibit #5,
Judge: Any objections.
Mr. Rust: No objection.

Q. I show you copy of a letter dated July 11, 1957, addressed to you from Mrs. Miller, enclosing the check for the
$1,000.00 which you had sent to her, and ask you
page 16 } if that is a copy of the letter and if you did receive the check!
A. I did.
Q. I offer that as complainants' Exhibit #6.
Judge: Any objections?
Mr. Rust: No objections.

Q. At the time this action was taken by the Town Council
and the time you wrote this letter to Mrs. Miller, you had
counsel at that time, did you not 7
A. I didn't understand what you said.
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Q. I say, at the time the Town Council acted on this plat
and the time you sent this letter to Mrs. Miller saying you
were not going through with the contract and enclosing
$1,000.00 check you received on the contract, you had counsel
at that time, did you not?
A. After the action of the Town Council, yes.
Q. And you knew that, if the action of the Council was im. proper, you bad a right of review to the Circuit Court of
.Fairfax County, did you not 1
Mr. Rust: I object.
Judge: He has already answered that. He said he did not
know. You asked him thl!,t a while ago.

Q. And you did not inquire of your counsel in regard to
that?
Mr. Rust: In regard to what 1

Q. In regard to the right of review.
page 17

~

Mr. Rust: I object. I don't see where it has any
bearing on what we are trying to do today.
Judge: There is a question of credibility, as to whether
he refused to go through with the contract, and also a question
as to whether or not he has made reasonable efforts to secure
the approval required in this instance. There is a question of
what is reasonable effort. I think he can say that.
A. No, I did not check into that.
Q. You did not check into that 1
A. No.
Q. How long had you been on the Town Council 1
A. Slightly over five years-no, three years.
Q. It had never come to your attention while you were on
the Town Council that there was a right of appeal in these
casesY
A. Yes.
Q. It had?
A. Yes.
Q. How did it happen you were ignorant of it in this particular case f
A. I did not have sufficient time between the action of the
Town Council and the summons, or papers served on me, to
go into it.
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Q. Do you mean, by the papers served on you, the bringing
of this suit Y
A. That is right.
Q. But had not you made your election, when
page 18 } you wrote the letter to Mrs. Miller, that you were
not going through with this contract 7

Mr. Rust: I think the letter, once again, speaks for itself
as to what l\fr. Hagmann said in the letter, and not what Mr.
White says. I think he should ask what the letter said_
Q. I will be pleased to read the letter, your Honor. Mr. Hagmann, of course, has rend it.

Judge: Is it involved here at this point the question of
his making an election 7
Q. No, that wasn't an appropriate word. ,Vhat I meant to
ask was if he had already decided, when he wrote this letter,
and it was not true that he did not have the time in which to
find out, because of our suit being brought sometime later.

Judge : The letter speaks for itself.
Q. After writing this letter of July 5, 1957, to Mrs. Miller,
did you make any attempt, between then and the time the
suit was filed against you, to inquire as to whether or not
there was any rigl1t of review!

Mr. Rust: I am going to object to this line of questioning
as to the right of appeal or the right of review being improper
by counsel. The bill of complaint says: '' The defendant has
wrongfully and willfully refused to submit to the town of
Vienna for approval the plat referred to in said contract, and
wrongfully and willfully refused to take the steps necessary
as vendor to obtain the approval of said plat by the town of
Vienna." That is the question here today, not a
page 19 } question of appeal or review.
Judge: I assume from the questions stated it is
complainants contention that if the Town imposed a legal condition upon approval of the plat, it was defend ant's duty to
secure approval. I assume from the questions you asked about
judicial recourse I will have to decide, as to whether he
should have followed through by taking the appeal.
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Mr. Rust : Don't you think we should ·have been apprised
of the theory that they are going on now1 They stated in the
bill of complaint that he had never submitted any plat. That is
what we are here defending.
Judge: You will have to·work that out. Paragraph 6 says
not that he failed to make reasonable efforts or failed to take
the review, but you say in Paragraph 6 he refused to submit
it.
Mr. ·white: And in the defense he is taking the position
of impossibility of performance. It wasn't, but until he was on
the stand, he made the statement that this was his election.
Judge: Yon state your election in Paragraph 6. He did
not state liis election. If that is your decision, I think you
should have taken this view. I think your election is broader
than that. You said, '' and has wrongfully and willfully refused to take the steps necessary as vendor."
Mr. ·white: Whatever is necessary .for the plat, your
Honor.
Judge: You said a while ago it wasn't the proper plat. If
your position is that he has not taken the steps reasonably
required under this contract, the basis is that he
page 20 ~ has submitted the wrong plat
Mr. White: First of all, he did not submit the
proper plat. Then he did not take tl1e proper steps to secure
approval of the plat he did submit. .
Judge : When you say,·" wrongfully and willfully refused
to take the steps necessary as vendor to obtain the approval
of said plat", because you said "said plat", I know until you
changed your tune on me, I was willing to rule in your favor
on this objection, but now you say the basis of your election
here is that he submitted the wrong' plat. If he submitted the
wrong plat, and you say that is the reason for your action.
Mr. White: He· is under obligation under this contract to
secure, or attempt to secure, approval of the Town of Vienna
of the plat. Now we say 11e has made, he has taken the original
plat and made it more complicated, put in developments and
what-not, which· have caus·ed the tO\vn of Vienna to attach
this condition to it. If he had submitted the proper simple
plat in the first place, they would not have been in this trouble.
He has shown he did submit a plat and has shown there was a
condition attached to approval of the plat, and we say he did
not make an effort to obtain 'approval.
·
Judge: If he submitted the 'wrong plat in the first place,
that is your breach there. Why concern yourself with any
other1
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Mr. ,Vhite: Well, even the plat which he did
submit, if he had gotten approval of that plat, it.
would have been a compliance with the contract·
because it covers this property. He has offered to show he did
try to get this plat approved, and that is the performance
which he is submitting to the Court to show both good faith
and impossibility of performance. He is submitting that for
that purpose. That is his contention of his carrying out of this
contract and his impossibility of performance.
Judge: I am going to permit him to inquire without putting myself in a position of ruling finally on this point, that it
was his duty to make a reasonable effort to comply with this
contract. That is not to say that I am deciding that part of the
case.
Mr. Rust: May I invite your attention to complainants'
Exhibit #3 which introduces the plat. Mr. White attempted,
in his examination of Mr. Hagmann, to show the plat was
wrong in that Lots 1 and 2 shown here, changes the division
of this side. He has also shown by the minutes of the meeting
of the town of Vienna Council that that had nothing to do with
disapproval of this plat. I think he will be bound by that
testimony he has offered in this case.
page 21

~

Q. I will repeat the question. At the time you wrote the letter to Mrs. Miller, enclosing the $1,000.00 check, had you not
at that time made your decision you were not willing to go
through with this contract T

page 22

~

Mr. Rust: I object to the wording of that question, that he was not willing to go through with the
contract, but that he was unable to go through.

Q. He could go through with it. By making the dedication,
he could go through with it.

Mr. Rust: I withdraw the objection.
Judge: It is a question of the letter speaks for itself. He
wrote the letter and said, '' I am not going through with the
contract.'' It is just as plain as day.
Q. Prior to the time that the Town Council acted on this
plat, had the Trouts been in touch with you at different times,
asking when you were ready to settle 7
A. I did not understand your question.
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Q. Prior to the time the Town Council acted on the plat,
had the Trout brothers been in touch with you to find out
when you were ready to settle 1
A. Nothing except a letter from l\frs. Miller.
Q. You had no personal conversation with them at ·all!
A. No.
Q. You ai·e positive of that?
A. Yes.
Q. Returning to the plat which is in evidence, the one dated
June 3, 1957, I understood you to say that you were required
to divide this western portion of this property.
Mr. Rust: At this point, I object again. Based on the statment I just made, h·e has presented the plat in evidence, he
has presented the minutes of the meeting of the Town Council. I think it is irrelevant to go into it further. It
page 23 ~ has nothing to do with approval of the plat of the
property contracted to be sold. I see no point of
going into that.
Judge: Let him read t11e question.
Q. You indicated the reason you were required to make this
additional subdivision by dividing the western portion into
two parts was because of the necessity of increasing the
square footage of this 10,000 square foot tract? Is that correct 1
A. Yes.
Q. Would not the requirements for the plat have been
equally met had there been no division and the entire parcel
been left as one 1
A. No.
Q. Then why did you say you had to divide it to make the
large one into two 1
A. It wasn't the large one. It was taking part off for this
and this and that. It made the larger portion this lot.
Q. And if you added 23910 feet to the 10,000 feet, wouldn't
that have been satisfactory7
A. It would.

Mr. Rust: The different plats show different lots acquired
at different times.
Judge: Actually, there are three acquisitions involved
here.
Mr. White: Yes.
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Judge: As I understand it, it is your position,
Mr. Rust, that the acquisitions shown here, 168.02'
down with the line shown as N. 400 7' 40' W, violated the minimum requirements under the Town of Vienna?
Mr. Rust: That is correct. The original plat of February
23rd not only took part of 442-319, it took part of 0-8-589 and
W-8-152. In order to comply with the subdivision ordinance,
he had to make this W-8-152 a minimum of 10,000 square feet
or not have it at all, but I go back to the evidence already
shown by Mr. White, showing it makes no difference. I think
it is irrelevant at the present time. The only land shown in
, parcel 3 is an identical piece of land shown in Carpenter and
Cobbs' survey of February 23rd. This is the only way the
plat could be submitted.
Judge: You claim if this plat had been submitted as is it
would have been approved.
Mr. White: With the proper signatures on it and showing
'the outside boundaries.
:
Mr. Rust: We submit and ask the Court to take judicial
notice.
Judge: Is it your position if properly signed?
Mr. White: Yes, and showing the bo~ndaries.
Mr. Rust: I submit, under the Town subdivision ordinance of the Town of Vienna, this could not have been submitted. It could have been submitted, but it would have been
rejected.
Judge: Wby1
Mr. Rust: Because of splitting three pieces of
page ·25 ~ property into two parts each.
Judge: Do you have anything to support that 7
Mr. Rust: I do have it here, yes.
. J Mr. Rust: This is the only place that shows it.
V _ The Court: It says on page 68, a subdivision is a division
of a lot, tract, or parcel of land into two or more lots or other
divisions of land, for the purpose, for the immediate or future, of transfer of ownership, or of buildin~ development,
including all changes in street or lot lines, and including any
parcel previously separated by the then owner of such tract
for such purpose subsequent to the adoption of these regulations, provided however that divisions of land in parcels of
two acres or more not involving any new street or easement
of access shall be exempt.. · ·
Mr. White: This is two or more, the enabling a~t is t~:ree
or more.
page 24

~
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M:r. Rust: Our contention is that any division of that lot is
a subdivision under the Town of Vienna ordinance.

Mr. White : vVe say the enabling act limits the Town
ordinance.
Judge: And you take the position, Mr. Hagmann could
have appealed this case because the ordinance was unconstitutional.
Mr. White: Until we get the evidence in, I do not know,
but I think that may be the answer until we find out.
Judge: While I have the ordinance here, is there anything
in this ordinance which gives the town the authority to say to
the property owner, '' Bcfore we approve your
page 26 ~ plat, you have got to make certain dedications" 1
Mr. Rust: Yes, and it comes under the width of
the streets, your Honor, and I invite your attention, your
Honor, to the last street, a local throughfare, called for a 60f oot street, and I have other evidence to present to show that
Glyndon Street is a dedicated 60-foot street.
Judge: You go ahead. I will worry about your question
later.
Mrs. Miller: The testimony before the Court now is that
this is not a street?
Mr. Rust: My testimony is not before the Court. This is
·
.
your witness.
Mr. White: We have him as an adverse witness for us. If
you had submitted this plat with the signatures, etc. whfoh
are required by the Town of Vienna, by the owner, etc., those
formal parts, would they comply with the requirements that
the Town of Vienna has for the approval of plats 1
Mr. Rust: Are you asking him as a councilman, a layman,
or what?
Q. I am asking him as a councilman, the defendant, and

both.
Mr. Rust: I don't know that you can ask liim as a councilman. As the defendant, he can be an adverse witness, but only
if he· asks him in this capacity. ·
· :
Judge: 'While he is a defendant and adverse witness, he is
also a councilman. If as a councilman he has any knowledge
of the ordinances of the Town of Vienna, he can answer. '.•
· .
Mr. Ru.st: Ihave ~o objection·~o his answerin&'
page 27 ~ the question, but I thmk Mr. White's attempt so·
far is to ask a question and attempt to discr~dit
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the answer. I think if he ask this question of the witness in his
capacity as a council, I don't think he can discredit his own
witness, as an adverse witness, yes, he can discredit him.
A. I do not believe so. I would not accept it as councilman
or layman.
Q. But you know that type has been accepted by the CounciU
A. No.
Q. What did you feel needed to be added to it T
A. I did feel I would have to know what these two lots
were here.
Q. The boundaries of the properties T
A. Yes.
Q. Anything else 1
A. That would be all, the boundaries and square footage.
Q. Only the boundaries and the square footage would be
necessary7
A. Yes.
Q. As a matter of fact, you had an additional plat prepared,
did you not, to make this into a parking lot, and you applied
to the Town Council as a partMr. Rust: I object.
Mr. White : Let me finish the question.
Mr. Rust: You are talking about something that has nothing to do with this.
Q. Did you not make an application for this as a
parking lotY This is the 102,794 square feet of property on Glyndon Street. The parking lot was in
connection with the Safeway. Didn't you make an application
to the Town Council as part of this same transaction?

page 28

~

Mr. Rust: Part of what transaction 1
Q. Isn't the reason they asked for this dedication on Glyndon Street because you had an application before them showing this was to be used as a parking lot?
A. No. The two maps were prepared by two distinct and
separate engineers.
Q. But were submitted to the Town Council and before
them at the same time1
A. No.
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Q. Were they pending at the same time!
A. Pending at the same time.
Q. And under consideration at the same time?
A. Partially, yes.
Q. They were before the Town Council, pending at the same
time and being considered at the same timef
A. At different meetings.
Q. I wish to return to one other phase of your past testimony. Is it your position that Glyndon Street is a street or
not a streeU
A. l\fy position is it is not a street.
Q. Did you discuss with the Trouts or the Trouts 's attorney
the type of plat you were going to submit to the Town Council?
A. No.
page 29 ~ Q. You knew it would be of interest to them, did
you not?
A. I did not know whether it would be or not.
Q. Did you advise them when you did submit your plat or
when it was going to come before the Town Council 7
A. Not that I know of.
Q. As a matter of fact, you know you didn't, don't you T
A. I don't know it for certain.
Q. The only reason I believe you gave for not going through
with this contract is that you did not intend to dedicate this
strip on Glyndon Street 1
A. Yes.
Mr. Rust: I object. That is not what he said.
Mr. ·white: I said didn't you, and he said he did not.
l\fr. Rust: I object to the question.
Judge: The witness has testified he did not go through
with the contract because the plat was not approved, and he
would not dedicate this strip required by the town for approval.
Q. I show you another portion of the certified copy of· the
minutes of the Town Council, which has already been offered
as an exhibit, and direct your attention to the first page.
Mr. Rust: What is he talking about? This is not part of
the regular minutes of the Town Council.

Q. I put in as an exhibit only one particular part, but in
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the papers which were printed and given to us by Town Council, there is something else about what he testified about
Glyndon Street and his application in connection
page 30 } with a parking lot on Glyndon Street.
Judge : This is something else f
Q. Yes.

Mr. Rust: Your Honor, I would like to ask that the Court
Reporter that is transcribing things and takes notes when Mr.
White is whispering to you be stricken from the record. (Mr.
Rust was speaking of the other Court Reporter, who was recording the proceedings for counsel for the complainants.)
Judge: Leave it in~ and I will caution Mr.. :white not to
speak in a voice so low.
Mr. Nichols: We haven't heard n word of what was said.
Q. I direct your attention to the upper portion of the front
page headed "Vienna Town Council, 7 :30 o'clock, July 1,
1957'' and ask you if the fourth paragraph represents what
happened in regard to your application for the parking lot
permit.

Mr. Rust: I think that speaks for itself, your Honor, what
he did at that meeting.
A. It does.
Q. Then I understand you withdrew at that time your application!
A. Which application f
Q. For the parking lot.
··
A. That is correct, but that had nothing to do with this.
Q. That is all, your Honor.

By Mr. Rust:

.

Q. Mr. Hagmann, may I ask you three questions f

page 31 } First of all, in answer to the last question Mr.
White put to you, that dealt with Locust Street,
did it noU
·
A. Yes.
Q. Secondly, has Glyndon Street, or a private drive that
went into Mrs. Echols' property, has· that ever been accepted
by the Town of Vienna so far as you knowf
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A. It has not.
Q. Thirdly, at the time you were before the Planning Commission for the Town of Vienna and also before the Town
Council, were you represented by counsel f
A. No.
Q. That is all.
(There was a short recess from 11 :30 a.m. to 11 :40 a.m.)
WILLIAM TROUT,
a witness of lawful age, being first duly sworn, testified as
follows:

By Mr. White:
Q. Will you state your name, age and address, please.
A. William Trout, age 31, address Route 3, Box 19, Vienna,
Virginia.
Q. .A:re you in partnership with the other two gentlemen
who are the complainants in this case f
A. Yes.
Q. What is the business that you three are carrying on?
A. A well-drilling business.
Q. How long have you been in that business?
page 32 ~ A. Since 1950.
Q. Where is that business located f
A. The business we are presently operating is located at
Park Street in Vienna, Virginia.
Q. Is that the property that is at issue in this case?
A. Yes.
Q. In other words, you are carrying on now your welldrilling business on the location of this property?
A. Yes.
Q. Who did you buy that business from?
A. We bought the business from 1\:fr. Fred Hagmann and
Mr. Ralph Hagmann.
Q. Did you enter into a contract for the purchase of the
land and the building with Mr. Hagmann, deceased, as represented by the exhibit which has been introduced in this casef
A. Yes.
Q. Has there been any settlement of that contract, and by
that I mean, have you been tendered a deed to that proprtyf
A. No, there hasn't been any settlement.
Q. You complied with the provisions of that contract insofar as payments of the purchase price under it Y
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Mr. Rust: I think at this point Mr. White is asking very
leading questions.
Judge: Just ask the witness what he did, if anything. I
sustain Mr. Rust's objection. That was leading.
~

Q. What have you done, if anything, in carrying out the obligations imposed upon you under
that contract? ·when I say you, I mean you and the other two
complainants in the case.
A. ,vhat obligations do you have reference to 7
Q. The contract of purchase of the real estate.
A. We paid $1,000.00 and we offered him his $250.00 a
month.
Q. You say you o:ffered him $250.00 a month 7
A. Which he didn't accept.
Q. When did he refuse to accept it 7 What date 7
A. The first payment was about June 18th.
Q. Can you tell me the date on which he refused to accept
it and whether or not that date was before or after the plat
was acted upon by the Town Council of Vienna 7
A. That was before.
Q. Did he give you any explanation as to why he would not
accept it?
A. He said he didn't have the plat approved and no deed of
trust made up, so he couldn't accept any money on it.
. Q. And he accepted money before that time 7
A. Yes.
Q. I show you four checks dated February 12, 20, April 26
and May 22 of 1957, addressed to Ralph Hagmann and signed
by yourself and James R. Bell, each in the sum of $150.00, and
ask you if they were paid to :M:r. Hagmann Y
A. These were either paid to Fred Hagmann or else Ralph
Hagmann; after his father died, I gave the checks
page 34 ~ to Ralph.
Q. Were they payments under the contract we
are dealing with or not?
A. I had an agreement with Fred Hagmann I would continue to pay the $150.00 a month rental, as I had been paying,
until 90 days was up, and at that time he said he would be
ready to settle the entire thing.
Q. When the 90 days was up, did you offer any other payments or not, to Mr. Hagmann f
A. Yes, I did.
Q. What was the amount 7

page 33
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A. Approximately June 18th, I offered him a check for
$250.00 as payment on the land purchase.

Q. And that is what you testified he refused to accept?
A. Yes.
Q. Are you and the other two complainants ready, willing
and able to pay the purchase price called for on this contract?
A. Yes.
Q. Have you advised Mr. Hagmann to that effect Y
A. Yes, I have.
Q. After the 90 days was up, did you have any conversations with :Mr. Hagmann relative to the settlement of this
contracU
A.
e had one the day before the 90 days was up, and several after that.
Q. What was the gist of the gist of the conversapage 35 ~ tion you had with him on the day before the 90
days was up?
A. He advised me he would like more time because his
father had just died a few weeks before and he hadn't had a
chance to transact any business.
Q. Did he give any indication then that he was not willing
to go ahead with the contract?

,v

Mr. Rust: I object. That is a leading question.

Q. I withdraw the question. When did you see Mr. Hagmann again relative to that?
A. Approximately the middle of June.
Q. ·what did he say about it then 1
A. He said he still hadn't gotten the plat ready for the
Town Council and he wanted to know if I had the plat referred to in the contract.
Q. Did you?
A. I bad a copy, but it was with my attorney, and at home,
I could get one there.
Q. Did you have any conversations with him after that
date?
A. Yes.
Q. "TJ1en were they?
A. On July 5th, I talked to him by the shop. I asked him if
he was ready to settle up. I was figuring on taking a vacation. He said yes, he was ready to settle right now, so '' You
pick out any day next week." I immediately called Mrs. Mil-
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ler and told her to get ready for the settlement.
Q. That was on July 5th Y
A. July 5th.
Q. Where did that conversation take place?
A. Right beside the shop, on that property.
Q. Did Mr. Hagmann ever tell you personally that he was
not going to go through with the contract T

page 36

~

Mr. Rust: I object to that. It is leading again.
Mr. White: I don't think so. It does not suggest the
answer.
Judge: (Incoherent) Doesn't it, Ask him what he said.
Q. Did you see Mr. Hagmann after July 5th?
A. Yes, the following week.
Q. Did you have conversations with him 1
A. Yes.
Q. ·what were the conversations T
A. I asked when he could settle up. He said he was turned
down by the Town Council. I said, '' Ralph. is that the real
reason?" We have been friends all along. He said, "I think
you went behind my back in this deal. Besides, I have been
offered more money for the property, more than my father had
got out of it." I asked if I could take it before the Town Council and seek approval of it. He said no, that I wasn't the
owner.
Q. Did Mr. Hagmann ever have any conversations with you
in which he discussed the type of plat that was going to be
submitted to the Town Council 7
page 37

~

Mr. Rust: I think he can ask without leading
like this in all of these questions. I hate to keep
objecting.

Q. I don't think that is leading. I tbink the only reference
is about the plat. I can't leave it in the sky.

Judge : The question is leading.
Q. Did you know on July 5th, when you and Mr. Hagmann
were talking, the conversation you have detailed, did you know
at that time that the Town Council had already acted on the
plaU
A. No, I did not.
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Q. Did you know at that time what type plat had been submitted to the Town Council f
A. No, l dido 't.
Q. Did you know that the plat had ever been submitted T
A. I didn't know that.
Q. During the time after you testified you bought the business from Mr. Hagmann, deceased, have you made any improvements to the property Y
A. Yes, sir, we have.
Q. Will you state, in general, the type of improvements, if
any, that you have made, to the Court Y
A. w·e have re-arranged the yard where we had our pipe in
the yard, moved the pipe machine from the front to the back,
put a concrete slab in, built up around the back of the shop,
graveled the driveway, did painting on the interior of the
building.
Q. Do you know whether or not Mr. Hagmann
page 38 ~ has knowledge of the fact that you have been occupying that property during this period and using
it in your business T
A. Yes.
Q. Do you lmow whether or not he has knowledge of the
fact that that you have been making improvements 7
A. Yes.
Q. Is there any other reasonably location in that area which
you and your partners can obtain to carry on this well-drilling
business you are now carrying on T
Mr. Rust: I object.
Judge : It is a question of hardships.
Mr. Rust: I understand, your Honor, but in this particular
case, the Trouts and Bell have a lease with Mr. Hagmann
which they have had since 1955.
Mr. White: I don't understand the evidence that way. I
understand the lease has expired.
Judge: He made payments, four, for $150.00. I assume
from the testimony there was some sort of working option.
Whether there is a lease in existence now, I don't know.
Q. There is no testimony, or is it, to the fact that there is
any future lease on this property 7

Judge: I am going to overrule the objection, Mr. Rust, and
say I think he is entitled to show this under irreparable damage. If there are any other matters, he can show those, too.
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Q. Answer that question.
A. As far as I know, there is no other suitable
location in the town of Vienna that we could get
for a reasonable figure.
Q. ,vm you state to the Court, in general, the type of equipment that is required and used by you on this property Y
A. The main things, we use the pipe threading machine on
the property, and there is parking lot for well-drilling machines when not in use and a storage unit for tools and the
building itself for repair and equipment.
Q. Have you made any effort to find any other reasonable
location in the area T
A. Yes.
Q. Why did you and your partners decide to pm·chase the
land and the building that is the subject of this contract?

page 39

~

Mr. Rust: I am going to object again.
Judge: Sustained.

Q. ,v11en you first took occupancy of this property, under
what type of agreement did you take occupancy?
A. When we first moved in, it was under a lease.
Q. I hand you a paper, the first page of which is headed:
"This agreement, made this 29th day of October, 1955, between F. N. Hagmann, Jr. and Ralph M. Hagmann, trading
as F. N. Hagmann and Son, and William Trout and James
Trout'', and ask yon whether this is the purchase agreement
that was made for the purchase of the Hagmann well-drilling
businessf
A. Yes.
page 40 ~ Q. Now I direct your attention to the second portion of the paper, whicb is headed: '' This deed of
lease made this 29th day of October, 1955, between F. N. Hagmann, Jr. and Ralph M. Hagmann trading as F. N. Hagmann
and Son, and 'William Trout and James Trout, parties of the
second part, and ask you if this is the lease that vrns made of
the property 1
Q. I call to your attention a paragrapb which is on the
next to last page of this lease, which reads as follows: "It
is furthere agreed that the parties of the second part, at
their option, may extend the lease for a second year under
the same terms and rental of $150.00 monthly, if notice is not
given later than the 1st. day of April, 1957." Did you
give notice prior to April 1, 1957, of your intention to renew
the lease?
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A. No, because we already signed the purchase contract
for the land itself.
Q. Do you have, so far as you know, any other agreement
with the Hae,crmanns relating to this property, except the contract of sale that has been introduced into evidence and the
lease which I have just shown you 1 Are there any other
agreements between you in regard to this property f
A. The only other would be between Fred and me. When
I originally bought the business, he promised to sell me the
land itself.
Q. I want to introduce this as Complainants' Exhibit #7,
Answer Mr. Rust's questions.
page 41

~

By Mr. Rust:
Q. Mr. Trout, you moved into this property on
the basis of the lease which Mr. ,vhite has just shown you 'I
Is that correct?
A. Yes.
Q. And at the time you moved into the property, did you or
did you not know that was a non-conforming use of the
property?
A. Yes, I did.
Q. And you know today it is still a non-conforming use of
the property t :
A. I don't know whether it is totlay.
Mr. ·white: I object to that as not being relevant to the
issues in this case.
Judge: Where is the relevance?
l\fr. Rust: It is relevant only to tl10 extent that :Mr. 1Vhite
apparently is trying to lay some claim for damages in view
of the fact that l\Ir. Trout can't find another place to do
business if he can't buy this. I think, if non-conforming
use there, it has a bearing on it, if he contends the lease
has expired. The question is not important enough to bother.
Under the terms of this lease, I believe you moved into the
property and paid a certain rental the first six months 1
A. Yes.
Q. And the first six months expired on or about April 1,

1956!

A. About that time.
Q. Under the terms of the lease agreement, you
page 42 ~ were to give written notice of your desire or intent
to renew the lease for another year 'I
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A. That was the terms I agreed on.
Q. Did you give such written notice on April 1, 19567
A. No.
Q. .And you continued to remain there and do business!
A. Yes.
Q. .And you paid the increased ·rent of 150.007
A. Yes.
Q. And under the lease, in 1957, did the lease provide you
had a further right to extend the lease for another year 1
A. Yes.
Q. .And on February 28, 1957, you entered into a contract
with Mr. H3.eomann for purchase of this property1
A. Which Mr. Hagmann T
Q. Fred Hagmann.
A. Yes.
Q. .And under the terms of that, this lease was recognized,
was it not,
A. I don't think so.
Q. It states: "If the above rezoning cannot be obtained,
the vendee is thereby given the privilege of cancelling or
accepting this agreement, and all monies paid to the vendor
shall be refunded except $150.00 per month rental referred
to in the agreement of October 29, 1955." Isn't
page 43 ~ that correct? That was part of the contract, was
it not?
A. That section you read off, yes, that was part of the
contract.
Q. Then you were recognizing your ·right to remain on the
property under the lease.
A. No, that is not what that statement means.
Q. What I am talking about, this contract wasn't to be
performed for a period of 90 days.
A. 90 days was set because Ralph stated he could get
everything cleared up in 90 days.
Q. Do you by any chance kuow the dates on which the rezonings for land were approved or disapproved by the Town
of ViennaT
A. I don't know.
Q. But it may be as long as 90 days expiring before your
contract could be consummated 7
A. The only reason that was put in was at Ralph's request.
We had a contract drawn up without that in it.
Q. Not this one 1
A. Yes.
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Q. This is the only one he is involved in. He is not involved in this Y
A. Yes, he certainly was. He was right there at the sale
of the land.
Q. Is this the contract?
A. Yes.
Q. Where was he 7
page 44 ~ A. Sitting right on the bed.
Q. Whose bed 1
A. The bed Mr. Hagmann was occupying.
Q. What date was this?
A. The last part of January or the first part of February.
Q. That this contract was signed 1
A. No, this took place before the contract was signed, when
we were negotiating back and forth.
Q. But when the contract was entered into, !fr.. Ralph
Hagmann was not there 1
A. No, not in the room.
Q. Not even in the house?
A. I don't know.
Q. Where was Fred Hagmann at that time?
A. Sitting in a chair.
Q. He was not in bed at that time 7
A. No.
Q. Was he in his bedroom 7
A. In a room where there was a bed. I don't know whether
it was his bedroom.
Q. Do you know whether he bad a nurse with him at that
time?
A. Yes.
Q. And she is a witness on this contract?
A. Yes.
Q. As a matter of fact, he had just come out of
page 45 ~ the hospital that day, had he not?
A. I don't know.
Mr. White: I object. There is no defense of incompetency
involved.
Q. We are not stating incompetency. He is stating Ralph
Hagmann was present at the time this contract was signed.
You say Mr. Ralph Hagmann was not in the house on the
28th of February, 1957 Y
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A. As far as I knew, but he was not in the same room I
was.
Q. Was l\Irs. Hagmann in?
A. She was in the house, but not in the room.
Q. And she didn't come in at the time of the discussions
with Fred Hagmann?
A. I don't know whether she did or not.
Q. ·who was actually in the room at that time.
A. Fred Hagmann, Ralph Hagmann, James Barney, myself, and the nurse was in there on and off.
Q. You said Ralph was there?
A. You asked me is they were there when it was signed
and if they knew about it.
Q. I am talking about the signing. ,vas the other Mr.
Trout and Mr. Bell there too 7
A. No, they were not.
Q. Just you and Mr. Barney and the nurse!
A. Yes. He has asked two.different questions.
Judge: Let's find out again who was present on February
28, 1957, when the contract was signed.
page 45

~

the hospital that day, had he noU

Judge: Is that Mrs. Campbell?
A. Yes. Mr. Fred Hagmann, Mr. James Barney, and myself.
Q. That contract provided for 90 days, did it not, that it
would be settled in 90 days?
A. It states in there two different times.
Q. It states two things. First of all, that it will not be
settled until it is approved by the Town of Vienna, and
secondly, that the purchaser agrees to comply with the terms
within a period of 90 days. The 90-day pe1iod would extend
beyond April 1, 1957. It is mo-re than 90 days from February
28th to April 1st, is it not? That is a mathematical proposition. Only 31 in March-32 days. Is that correct?
A. Yes, it is more than 30.
Q. It is 32 days, is it not? There are 31 in March and one
day, the first of April. Wouldn't that make 32? In any
event, it contemplated you would be permitted to remain on
this prope·rty as a tenant beyond April l, 1957, and it is in
writing.
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A.
ings.
Q.
A.
Q.
A.
Q.

It says I am given possession of the land and build-

That was immediately, was it not Y
Yes.
But it says in here "with reference to rental."
I don't see anything about rental.
What do you mean f It says, "All monies payable to
vendor shall be refunded except $150.00 per month
page 47 ~ rental referred to in the agreement of October 29,
1955.''

lfr. White: I think he should let the witness see the clause
above that and explain what he means.
Q. I understand that, 1\fr. White, but it extends a payment
of rental in any event beyond April 1, 1957, and it is recognized in writing by both l\Ir. Hagmann and Mr. Trout. Had
this not gone through, Mr. Trout could have expected to pay
$150.00 a month rent.
A. Do you mean if tl1e rezoning 'hadn't gone through?
Q. If you had elected not to accept the rezoning, you could
have remained on the property and paid $150.00 a month
rent.
Mr. ·white: I think that is a conclusion.
,Judge: If zoning is not obtained, then he had a right to
cancel this contract or not?
Mr. ·white: He had a right to cancel the contract and
have something ·refunded to him. Any money he paid as rent
he wouldu 't have had refunded to him. How much money
he paid as rent would he determined hy how long he would
have paid it. It would have dependnd upon the continuation
of that rental agreement and how long it would last. It
terminated on April 1, 1957, unless it was renewed. It
seems to me this is construction of contracts.
Q. l\:lr. Trout, Mr. ,vhite presented to you four checks,
one dated about the 12th of February, another sometime in
March, another sometime in April, and anotl1er sometime in
:May, for $150.00 a month. Each one of those checks represented rental, did it not?
page 48 ~ A. Yes.
Q. That had nothing to do with this contract
wl1atsoever?
A. In my estimation, it did. I may be wrong.
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Q. \\That was the connection Y
A. When I made the agreement with Fred Hagmann, I
agreed to pay him $150.00 a month rent fo-r 90 days until he·
got the deed ready.
Q. Around the middle of June, you presented him with a
check for $250.00¥
A. Yes.
Q. You knew at that time he still was trying to get this
matter straightened out with the Town Council of Vienna,
did you notl
A. I didn't know.
Q. He had asked you for additional time to straighten it
out, had he not?
A.· Yes, but I didn't know it to be a fact.
Q. Did they post anything on this property with regard to
either rezoning or subdivision of this property Y
A. ~hey had posters for transitional parking, but not on
rezomng.
Q. The transitional parking on the property was on the
other street and bad nothing to do with the land you were
attempting to buy?
A. Yes.
Q. He told you he could not accept the $250.00 at that
time7
A. Yes, then I asked what he wanted.
Q. When you saw him on July 5th, he said to pick any
date next week satisfactory for settlement¥
~

Q. Until he got the deed ready, and when he
got this property approved?
A. I thought there was no question it could be approved.
Q. You didn't expect these checks for $150.00 to be applied
against the $29,000.00 did you Y Did you feel those pavments
were to be applied to this contract of February 28, 195n
A. Yes, I did.
Q. How did you happen to figure that? The first one was
dated February 12th. Did you think the one dated February
12th was to be applied on the contract that didn't exist?
A. That is not what I said.
Q. Did you feel the four $150.00 checks Mr. White presented to you were to be applied against the $29,000.00 purchase price of this land!
A. I am not sure actually whether I did or not, because of
that one sentence in that purchase contract there.
page 48-A
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Q. Let me go on something else a minute. After Fred
Hagmann died on April 16th or the immediate area there,
you stated you had conversations, I believe, one day before
the contract expired, before the 90 days were up, at which
time l\Ir. Hagmann asked if he could have additional time to
get things ready because his father had died. You then
saw him subsequent to that time and he said he still wanted
more time'/
A. He said he hadn't gotten the plat ready for the Town
Council.
Q. Then you stated, on June 18th you presented him with a
check for $250.00 T
A. I said the middle of June.
page 49 ~ A. That is the exact day, July 5th.
· Q. I believe your counsel has introduced a letter.
Had you ever seen this letter, sir? It is complainants' Exhibit #5.
A. Yes.
Q. And that was written by Mr. Hagmann to Mrs. Miller'l
A. Yes.
Q. During the course of all this transaction, Mrs. Miller
and Mr. White have represented you Y
A. Yes.
Q. So they have been your counsel and the proper people
to advise what had taken placeT
A. Yes.
Q. And on tliis particular date you say he told you he would
be able to settle any day next week'/
A. He told me July 5th he would settle any day next week.
Q. I want to call your attention to the 19th day of July
and ask you whether or not you saw Mr. Hagmann at that
time'l
A. I can't say for sure whether I did or not. I see him
every day.
Q. I mean with regard to this property.
A. I can't say for sure whether it was on that day or not.
Q. Subsequent to the middle of ,June, 1957, did you ever
again tender payment to Mr. Hagmann in settlement of this
property!
A. ,vould you rephrase that or say it in a different way'l
.
Q. After the middle of June, 1957, when you
page 50 ~ stated you presented to him a check for $250.00
and asked him to go ahead and close the contract,
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Willia,m Trout.
after that time, did you ever present him with any additional
money?
A. Not on the purchase, no.
Q. You have introduced in evidence this agreement, which
calls for purchase of tl1e business from Mr. Fred Hagmann
and Ralph Hagmann t
A. Yes.
Q. Do you know whether or not you have complied witb this
contract of purcbase?
A. In which ways do you mean 1
Q. Have you paid for the property in accordance with the
terms of that contract?
:M.r. White: I think that is a misleading question. He
can't pay for it if the person refuses to go through with
it.
Q. I am talking about the contrRCt for sale of the business, whether or not he has complied with it and paid the
necessary funds.

Mr. White: I object on the basis of irrelevance.

Q. It goes to your statement to l\Ir. Trout as to whether or
not he is ready, willing and able to comply with this contract.
Mr. White: I renew the objection.
Judge: Doesn't the contract of sale price include all tools
and equipment referred to as Schedule A by and between
F. N. Hagmann Jr. and ,vmial J. Trout f
Mr. White: There is no defense along that line. I don't
see how it could be relevant to this case as to what
page 51 ~ the situation is in regard to the sale of this business. It is not an issue of this suit. It has never
been brought up in any way.
Judge: You are asking me for specific performance of the
contract, part of the purchase price in the contract, covers
part of the contract in another agreement.
Mr. ·white: That is for the vendor to determine.
Judge: The sale price includes all tools and equipment in
Schedule A.
Mr. White: In other words, all tools that went with the
business go into this?
Mr. Rust: He has stated this has not come before him before, but I point out it is in Paragraph 6 of my Grounds for
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Defense, so it is not coming to him as a surprise at this
time.
Judge: If he paid under the contract of 1955, do you expect
him to pay for it again under this contract of February 28,

1957?
Mr. White: This is equipment that goes with the building.
Judge: It is equipment that went with the contract of
1955.
Mr. White: Yes, it is the part that was turned over.
Judge: Will somebody explain Y
Mr. Rust: The business was sold on October 29, 1955.
Attached to this contract are several schedules. Schedule A
is a very short schedule referred to in there. It includes
all pipe fittings, all new and used well cases, all pump parts,
pipe threading machine not operating. That is what Schedule
A is. Is that correct?
page 52 } Mr. White: That is what went with the contract of purchase of the business.
Mrs. Miller: That was what was being listed as part of
theMr. Rust: It states the business consists of good will,
all tools or machines used in the business, for rent or on loan,
except the items in Schedule A. The items in Schedule A
were not included in the sale of October 29, 1955.
Mr. White: I still do not see where it makes tlmt contract
relevant to the issue we have here.
Judge: If that is what it is, it is relevant. You have alleged, and the man testified that he is ready, willing and
able to pay the purchase price. Suppose these same parties,
in another contract relating to rental or sale of the business
but suppose the obligor was in defa ult and had not complied
with the other contract, is he able to take that into consideration Y
M·r. White: First of all, that is not the contention 'Mr.
Rust is making.
Judge: I understand that is whnt he is contending, J'es.
Mr. White: I said, "Are you ready, willing and able to
comply with the contrncU" He said yes. I saidWitness: Will you restate the question?
Q. The question is, Mr. Trout, tlmt, under the contract of
October 29, 1955, for the purchase of the Hagmann welldrilling business, whether or not you have complied with the
payment schedule set up in that agreement.
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page 53 }

Mr. ,Vhite: And that is what we object to.
Judge: Overruled. You have to prove if he is
ready, willing and able, to comply.
Mr. White: Note the exception to that. It is not, in our
opinion, a proper defense.
Q. I call the attention of the Court to that fact that this
is part of our Grounds of Defense, under Paragraph 6.

Mr. White: We say, in our objection, that the grounds
of defense have nothing to do with this.
Judge: Overruled.
A. We have complied with all the terms of that contract,
except where matters were in dispute. ·
Q. Who has been in dispute on those matters, Mr. Trout,
both of you 7 W'hat is the dispute aboutf
A One thing, it was a misrepresentation of equipment.
Q. When did you find out there was a misrepresentation of
equipment?
A. Shortly after we moved in over there.
Q. Have you ever advised them that they misrepresented
the sale of this equipment to you Y
A. Yes, I have talked to Fred Hagmann many times on
it.
Q. Did you ever talk to Ralph Hagmann about iU
A. No.
Q. Was he one of the sellers on that 'l
A. All private conversations I had with Mr. Hagmann, he
usually wanted Ralph out of the room.
Q. Then you have not complied becuase of the
page 54 } fact that the sale of that business was misrepresented to you 1
A. Yes.
Q. Is the amount currently in default on that the $3,784
item'/
A. No.
Q. How much is in default Y
A. That would have to be arrived at by auditors or people
familiar equipmient.
· Q. Have you had your auditors determine to what extent
the·re was misrepresentation of the items purchased.
A. No, we have not.
Q. So you say it was just something that was misrepresented?
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A. You are referring to a specific amount there you are
trying there to it. One thing at a time. Let's go to the
$1,000.00 first. You know what the $1,000.00 is forf
Q. What $1.000.00Y
A. The $1,000.00 due on the business which was withheld.
The last $1,000.00 due on the business.
Q. Isn't there more money than $1,000.00 due 7 At least,
Mr. Hagmann claims more.
A. Yes, besides the money due on the business, there is
money for material.
Q. Was it part of the contract!
A. Yes.
Q. But you have made no objections to Ralph Hagmann?
Your objections were made to Fred Hagmann when he wanted
Ralph out of the room. Is that correct 1
page 55 ~ A. Yes.
Q. Going to this next portion of the agreement
of October 29, 1955 were the four checks presented here to
you by Mr. White, in payment of rent through May, the last
tenders to Mr. Hagmann for the payment of rent under that
lease agreement 7
A. I don't consider them actually rent under the lease
myself.
Q. What are they then f ,vhat do you consider them 7
A. I really don't know.
Q. Were you giving the money to Hagmann or buying something from him f You were either buying property from him
or buying property from him or buying a right to stay on
that property. Would it be one or the othe·rf
A. Yes.
Q. You feel quite confident, in answering that, it would
have to be credited toward purchase of the property or it
would have to be credited toward rentY
A. Yes.
Q. How would it be possible that the $150.00 paid February
12th, that it would be credited to anything except rent 7
A. You said January before.
Mr. White: I think that is irrelevant.
Judge: You introduced the checks. Don't you think he is
entitled to ask him about them 1
Mr. White: He has asked every question that
page 56 ~ can be asked.
Judge: No, he has another one.
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Mr. Rust: I haven't gotten an answer yet.
Mr. White: You got all the answer the witness can give.
Judge : You introduced the check. I don't know why.
It is in 'here and pa:rt of your case.
Mr. ·white: In their answer, they alleged that the lease
was in default in this case and we show the payments for a
90-day period or as far as the lease apparently went, and we
show how much money has been paid since that time, including
the offer. They calim we are in default, and we show the
payments.
Judge: That is what Mr. Rust has been asking, but you
objected to his question, was he in defa ult.
Mr. White: Mr. Rust asked if he was in default in the
purchase of the building. That is what he has been di·recting
his attack upon, whereas this-under the lease the checks
were given, not in purchase of the business.
Mr. Rust: l\fr. "Wbite, are you contending those checks
were anything but rent?
Judge: He is contending they were rent.
Mr. Rust: ,vm you stipulate?
l\ifr. ,vhite: No, I won't stipulate.
:Mr. Rust: I will ask Mr. Trout again. Were those checks
given, $150.00 each, in payment of rent Y
A. Part of them. Before, you said January.
Q. ,Vhat about the other three'/
page 57 ~ A. I rlon 't know, either for rent or payment of
land.
Q. But you don't know.
A. Since I have read that contract and got so many different views, on it, I am not sure which .
Q. Have you paid any further rent since February'/
A. The last check was in May. That was the last payment
he accepted.
Q. Of rent1
A. If you call it that.
Q. As 'far as you are concerned, though, have you paid any
rent since February! You admit the February check was for
rent.
A. Yes.
Q. Since February, have you paid any rent to Mr. Hagmann
under your lease agreement 'l
·
A. It is pretty hard to answer that question. I made an ...
agreement with Fred to pay him $150.00 a month. Whether .
that was rent or on the business, I don't know.
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Q. When did you make that agresment?
A. About a week before we actually signed the contract.
Q. But you already had a written agreement with him
at that time?
A. No.
Q. On February 28, 1957, didn't you and Mr. Hagmann
recognize you had a written agreement Y
A. For what'l
Q. For the lease of the property.
e didn't renew it on the first option.
e
page 58 } A.
just had a verbal agreement that we would stay
there until the place was sold.
Q. Didn't you recognize it on February 28, 1957, by reference in the written contract?
A. Would you repeat that againY
Q. Did you not recognize, in writing, on February 28,
1957, that you had a written lease with Mr. Hagmann for the
lease of this land?
A. Up until I signed the contract, yes, we had a lease, but
not written. It was understood.
Q. I will not press that further. The contract speaks for
itself as to what has happened.

,:v

,v

(Off-the.record.)
By the Judge:
Q. Had Mr. Hagmann listed the property with Barney?
A. No, when we originally bought the business. They
were going to settle it up and for two years there would be
a certain amount to be paid for rent. They couldn't agree
on the price. He was looking in the future, two years ahead.
Q. How did Barney get in there?
A. Actually we bought the business through him, and the
land too.
Q. Did he have the business, land, etc., listed for sale for
Mr. Hagmann and you got in touch with him because you
knew 'he had it listed, or did you get in touch with him to
buy it?
page 59 } A. We were doing well-drilling for Barney. He
called my attention to it. He wanted to know if I
was interested. I laughed and told him, I said, "Not that
kind of money.'' A week later, he brought it up.
Q. Did you understand he had a listing- for Mr. Ha.g-mann 'l
Does the contract of February 28, 1957, provide anything
for commission for Barney Y
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A.
have
Q.
A.

I wouldn't know. They are next-door neighbors and
been friends a long time.
Barney drew the contract Y
Yes.

By Mr. Rust:
Q. Mr. Trout, at the time you purchased the property from
Mr. Hagmann, you stated under direct examination you had
been in the well-drilling business since 1950. Where did you
operate prior to the time you purchased the business on this
property?
A. Mainly on Dunn Loring Road.
Q. At your home Y
A. Yes.
By Mr. White:
Q. This dispute about the equipment Mr. Rust asked about,
when did that dispute first arise Y
A. It first a·rose when I paid him the last $9,000.00 on the
·
business.
Q. Was that before, or was it after, the contract for the
sale of the land on February 28, 1957 f
page 60 ~ A. It was much before. It was in the first part
of 1956.
Q. The first part of 1956 Y
A. Yes.
Q. And I believe .you said you had not had any discussions
personally with regard to that with the Mr. Ralph Hagmann
he·re todayY
A. That is right.
Q. But your discussion was with the father?
A. Yes.
Q. Now is the equipment that you were discussing with
Mr. Rust the same equipment as is referred to in your contract of purchase f
A. No.
Q. It is not?
A. It is not.
Q. What relationship does that equipment were discussing
with Mr. Rust have to this contract for this purchase or sale
of this land and building Y
A. Would you go over that again Y
Q. Does the equipment you and Mr. Rust were discussing
have any relationship to the contract for purchase and sale
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of this land and building on it, this contract of February
28, 19577

A. Not that I know.
Q. Has there been any demand on you for that money
under that contract, from Mr. Hagmann, the executor?
A. There hasn't been any demand other than the letter
he wrote me.
Q. Did he write you that before or after he
page 61 ~ became executor T
A. I don't know.
Q. Was it before or after this contract of sale, February
28, 1957'
A. It was after that.
Q. Did you and Mr. Fred Hagmann, Jr., ever come to any

agreement in regard to the dispute as to the quality of the
materials you were speaking of7
A. Yes, we did.
Q. ,v1iat was the nature of the agreement?
A. The nature of the agreement was when we settled for
this land and building, we would pay him the amount outstanding on materials, pipes and fittings, and the other $1,000.00 due on the business, we would drop and forget about
altogether.
Q. That was included in the purchase price?
A. The original contract price called for $26,000.00. He
wanted $30,000.00. We finally agreed on $29,000.00. There
was some concessions made.
Q. Dirl l\Ir. Barney, in the sale of this property on February 28, 1957, represent you, or was he your agent 7
A. He brought the contract over and went over it with me.
I guess you would speak of him as my agent, although I am
not the one who arranged the contract.
Q. Did you pay him anythin,g?
A. No.
Q. Did you have any agreement to pay him anything?
A. He said Mr. Fred Hngmann would take care
·
page 62 ~ of Mm on that.
Q. It has been agreed, your Honor, that the letter of ,Tune 26, 1957, from Lois H. l\Iiller to Mr. Ralph Hagmann, concerning the sale of the property, is the copy of an
original wl1ich was mailed and received, and states, ''Will YOU
please advise the approximate date on which we can expect to
have settlement on this matter. My client is anxious to conclude the sale and your prompt reply will be appreciated."
I offer this as complainants' Exhibit #8, That is all.
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By Mr. Rust:
Q. On your redirect examination, Mr. Trout, you stated
that, at the time this contract was ente"red into, I believe,
you originally wanted to give $26,000.00 for purchase of the
land and Mr. Hagmann wanted $30,000.001
A. Yes.
Q. Since you were in arrears for payment of business
things and from dispute of it, you agreed to pay $3,000.00
more and it would all be settled at the time of purchase?
A. No, that is not right. That diffe·rence of $3,000.00 there
did not include what was due him on the pipe.
Q. You said you and Fred Hagmann reached an agreement
for this amount disputed, or not accurate, when you purchased the business?
A. ,vhen we completed the transaction for purchase of the
land, we would pay him the amount that was due.
Q. So at that date, you did ag1·ee, you did acknowledge
you owed him 7
A. Yes.
page 63

~

(The hearing recessed for luncheon from 1 :00
o'clock p. m. until 2 o'clock p. m.)

(The hearing resumed at 2 :20 o'clock p. m.)
Mr. White: Your Honor, in view of the objections made
by counsel for the defendant to a portion of the evidence
in regard to the plat Mr. Hagmann introduced into evidence
and the Court held up his ·ruling on it, we are going to ask
that Paragraph 6 of the bill of complaint, which is the portion dealing with the plat, be amended by adding: "and has
wrongfully and willfully refused to take the necessary steps
to obtain the approval by tlie town of Vienna of the plat
submitted by him to the town of Vienna." I might say we
felt our allegations were sufficiently broad to include that, but
in view of objections made by counsel, I believe this amendment should be made.
Judge: Any objections, Mr. Rust?
:Mr. Rust: Yes, by that reading, I don't know what he is
changing. It says in here, '' wrongfully and willfully refused
to take the steps necessary as vendor to obtain the approval
of said plat by the town of Vienna." Isn't that what he is
saying in his amendment 7
Judge: This morning ,vhen this came up, I said that in
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Paragraph 6, the plat referred to was not the one of June
3rd, it was the plat in evidence as Exhibit #2, the small
plat, and in that paragraph he says, in relation to this smaller
plat, that he wrongfully and willfully refused to
page 64} submit it and wrongfully and willfully refused to
take the steps necessary as vendor to obtain approval of said plat. I question, in view of that allegation,
whether it is relevant for him to examine Mr. Hagmann on
his acquiring advice on taltlng the necessary steps on the
town's refusal to approve the plat which is in evidence as
Exhibit #3. In other words, I indicated I thought Pa:ragraph 6 was limited.
Mr. Rust: ·what is changed1
Judge: He is saying now that, in addition to his wrongfully and willfully refusing to submit it to the town of
Vienna for approval, and wrongfully and willfully refusing
to take the necessary steps as vendor to obtain the town's
approval, in addition, he is wrongfully and willfully refusing to take the necessa:ry steps to obtain approval of the
plat submitted by him to the town of Vienna.
Mr. Rust: Mr. White's contention this morning was that
this plat, with the necessary signatures on it, could be presented for approval by tbe town of Vienna, and I think his
position became more or less untenable in that, after he attempted to justify that in his evidence this morning. I
think he is now changing and adding something more to bis
case as a result of the turn of the evidence this morning.
Judge: He said that, in asking for the amendment, that
it was because of your objection and my statement regarding
it.
Mr. Rust: I object to his changing his course
page 65 } of action against Mr. Hagmann, which I think he
is, adding another thing. I don't know whether
it is doing llim any good, but I think he is changing the
position we are in today by adding this.
Mr. White: I have no more to add, but I think it does not
change any course of action. I thought the original pleading
was broad enough, but in view of the turn of evidence, this
is a Court of Equity and are liberal to conform to the inherent rights of the parties.
Judge: I think that is true, but on the other side, Mr.
Rust was only required to answer the bill.
Mr. 'White: I think that is right, but on tl1e other hand
I feel the defendant is fully aware--these are subpoenaed
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records, this is the plat he submitted to the Town Council.
He is on the Town Council. The minutes show he is fully
conversant with it and he must be as prepared as possible for
a person to be to deal intelligently in this trial with the
issues ·raised in regard to the plat.
Judge: Mr. Rust, I am going to permit the amendment.
I think that, under the law, I think amendments should be
granted liberally. I am not sure whether it is an amendment
that 'is prejudicial to you. Of course, you would have a valid
objection only if it were prejudicial. I am going to permit
the amendment.
Mr. Rust: We would like to note exception to the ruling
of the Court in allowing this, as we feel it may be prejudicial
insofar as preparedness to the defendant on those grounds
today.
page 66 ~ Judge: I am not saying you should be prepared
to defend, now that that amendment has been
made. I am merely saying I am permitting him to amend.
Are you ready to proceed 7
Mr. Nichols: Yes.
J AM:ES BARNEY,
a witness of lawful age, being first duly sworn, testified as
follows:
By Mr. White:
Q. Will you state your name, please 7
A. James E. Barney.
Q. What is your residence 7
A. 215 Locust Street, Vienna, Virginia.
Q. And your occupation Y
A. Real estate broker.
Q. Are you a real estate broker in the State of Virginia 7
A. Yes, sir.
Q. Where is your office Y
A. In my home at 215 Locust Street.
Q. And that is in Vienna 7
A. Yes.
Q. Where, in relation to the property at issue in this case 7
A. Directly across the street from it.
Q. I show you a real estate sales contract marked Exhibit
#1. Is that your signature at the bottom?
A. Yes.
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A. Why is your name signed to it T
A. I was the agent.
Q. For whom'/
A. For Mr. Fred Hagmann.
Q. Were you present when the entire contract :was signed
by all the parties Y
A. Yes.
Q. Do you remember who was present Y
A. Pardon me. Not by all the parties, but Mr. William.
Trout and Mr. Hagmann. Mr. William Trout took the contract
and had his brother sign it. Mr. Trout was present, Mr. Hagmann and myself, at the time it was signed.
Q. Was there any discussion, when the contract was signed,
in regard to the approval o.f the town of Vienna of the plat
referred to'/

page 67 }

Mr. Rust: Your Honor, I think the contract there states
what the meeting of the minds of the parties was at this time.
Judge : 1Vhat is the purpose of this Y
Mr. White: T.he purpose is to show that the parties at that
time intended the simple plat to be submitted and not the one
that showed the additional subdivisions, and parking lots, etc.,
which was what was in fact submitted.
Judge: That is what the contract showed on February 28,
1957. You are not attempting to explain the changes'/
Mr. White: No, I am trying to contradict Mr. Hagmann
when he said it was necessary to subdivide his property and
to put in a plat sho,, ing a subdivision of four indipage 68 } vidual pieces of property rather than one.
Judge: If there is something in the contract,
discussion on that point, all right, but it is not permissible to
change the various terms of this contract.
Mr. ,vhite: I am not attempting to vary the contract.
Judge: Overruled.
1

Q. Answer the question.
· A. Would you restate the question'/

Judge: Was there any discussion about obtaining approval of the town of Vienna, Mr. Barney'/
A. Yes.
Q. When was it'l
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A. Right after the contract was signed, during the same
meeting, on the same date. l\fr. Ralph Hagmann got the ordinances of the town out. I don't recall what they said. He said
they would have to have the subdivision approved, so he said
he would take it up with the Town Council and have it approved.
Q...Was there any discussion as to the type of subdivision f
A. No, what we understood was this particular piece of
property, and the reason was they had sold a tract of land
from the 8-acre tract. Part of this land is the 8-acre tract.
They were dividing it the second time and decided they
needed a subdivision to approve it because of that. That is
my understanding as to the reason.
page 69 ~ Q. Did you have any other conversations with
Mr. Hagmann, the executor, in regard to this contract, before the plat that he submitted was finally decided
upon by the Town Council f
A. Yes, we talked about it several times in May, and he
brought up this subdivision again. It hadn't been approved. I
told him he should get it approved. He asked me to contact
the surveyors and make an appointment for him to meet them.
Q. When was this f
A. Sometime in May.
Q. Did you contact the surveyors 7
A. Yes, I did.
Q. Was the plat used by him the one you had the surveyors
maker
A. No, do you mean the one showing all the changes¥
Q. Yes.
A. No.
Q. What caused the change?
A. I don't know.
Q. Did you have the surveyors make a plat f
A. I had them make the plat called for in the contract, and
Mr. Hagmann paid for it.
Q. What happened to that plaU
A. As I recall, the sur,•eyors gave a copy to Mr. Trout and
a copy to Mr. Hagmann.
Q. And that plat wasn't submitted to the Town Council Y
A. Not that I know of.
~

Mr. Rust: I want to object. Mr. White is asking
questions about this plat and that plat, and at no
time has he exhibited these plats to Mr. Barney to know what
he is talking about.
page 70
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Judge: Let's make sure these exhibits are shown to him.
Q. Let me show you the plat dated February 23, 1957 of
Carpenter and Cobbs, and ask you if you are familiar with
that plaU
A. Yes, this is the plat. I had them draw it at the request
of Mr. Hagmann so he could sec just what-that is the one
referred to in the contract.
Q. What type of plat were you referring to when you said
you had one made by the surveyor and a copy was given to Mr.
Trout and a copy to Mr. Hagmann t
A. That is the plat.
Q. Just as it is here!
A. That plat.
Q. Was there anything in addition?
A. A description of the land to be sold.
Q. '\Vhy was that put inf
A. So we would have the description in our contract.
Q. Was that prepared in relation to submission to tl1e Town
Council, or not?
A. Not at that time. l\fr. Hagmann wanted to see what he
was selling to the Trouts. They had picked out a portion of
land they wanted. ~Ir. Hagmann said he would like to see on .
paper just what. he was selling. I talked to the Trouts and
talked to l\Ir. Hagmann, and we decided to get this
page 71 ~ description in the plat of all they were buying.
Q. ·what, if anything, docs that show, that this
plat of February 23, 1957, did not show?

Mr. Rust: He has only talked about one plat. Now he is
asking about something else.
Judge: He has talked about something else too.
A. We had this plat drawn, and a description.
Judge: What plat did you have drawn in Mayf
A. I didn't have one drawn in May. I called the surveyors
and made an appointment and Mr. Hagmann had tl1is large
plat drawn in June. The reason I know about it was that Mr.
Hagmann brought it and showed it to me with the plans.
Q. The plat you are referring to is a plat dated June 3, 1957
by Carpenter and Cobbs 7
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A. Yes, this is what Mr. Hagmann showed to me, that he
said he would have done. That is what he was going to submit
to the· Town Council.
Q. Did you have any discussion with Mr. Hagmann when
he showed you this plat, in regard to submission to the Town
Council of this plat 1
A. I was under the impression that the plat showed was
what the Council asked for-then Mr. Hagmann showed me
the plan of building and parking area and said he would like
to get a loan to build this building and put in this parking
area. He asked me if I could get him a loan. I didn't know
whether I could or not. I contacted Mr. Ed Pumphrey and
these plats and plans were all shown to this insurance representative on June 20th. I didn't know at that time
page 72 } that all these things were going to be brought up
before the Town Council when they were.
Q. What do you mean, all these things f
A. I understand the plans for buildings ancl the parking
area and, from what I have been told, and this plat, was presented to the Town Council and later withdrawn. Ralph told
me after the meeting that he had withdrawn it because some
of our neighbors there. were going to oppose it. He made
them redfMeQ by withdrawing ·his plans.
Q. ·was this·plat submitted, the plat contemplated by the
parties when they made the contract?
A. No, the parties who made the contract were only interested in what they were buying. They were not interested
in the rest of the land. I asked the question of Ralph and his
father if they had any plans for the rest of the land. Both
said they did not. So far as I knew; there were no future plans.
The only interest anybody had was giving deed to this piece
of land, and if the town had to approve the plat, they would
have it approved.
Q. ,Vhen you were having discussions regarding the loan on
June 20, 1957 was there any other conversation in that conversation regarding the contract of sale to the Trouts 1
A. There was some.
Q. Will you tell the Court what the conversation was 7
A. The insurance representative (I can't recall his name)
that we met at Mr. Pumphrey's officeMr. Rust· (interrupting)·: I object to what anybody else
·
said.
page 73 } Mr. White: Mr. Hagmann was present at this
conversation, your Honor.
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Mr. Rust: Mr. Hagmann was present?
Mr. White: Yes, this was a conversation between Mr. Hagmann, the insurance man and Mr. Barney.
Mr. Rust: All right.
··
A. This insurance representative said he wished the father
hadn't sold this piece of property. Ralph said, "Well, I don't
think there is any question but what I ean get out of this contract," so that was about as far as the contract was discussed
at that time. They made an appointment to meet the following week. Whether they did or not, I don't know.
Q. By "this contract", he was referring to the real estate
contract for sale that is the issue in this case?
A. Yes.
Q. Are you, from your occupation as real estate broker,
familiar with values of property in Vienna 1
A. I think so.
Q. Are you familiar with this particular property at issue1
A. Yes.
Q. Are you also familiar with the portion of the Hagmann
property that is on Glyndon Street and the amount of the
right-of-way the town of Vienna asked him to dedicate 1
A. All I knO\v about the right-of-way is what I have heard,
but I have heard they are asking for 10 feet.
Q. From your knowledge of the values of this
page 74} property, would you say the remaining value of
the Hagmann property on Glyndon Street would
be increased or decreased by dedication of that strip on that
street?
A. I understand there is to be a similar amount to be dedicated across the street, they would come up with a 70-foot
street. I would think that would increase the value of the property. At this time, it is a mud road.
Q. Is it a thoroughfare 1 I mean something that vehicles
and people use?
A. They use it if they can get over it. If it is wet or muddy,
they can't get over it at the present time.
Q. Is it a clearly defined road, or a path 1
A. It is a road, but it hasn't been improved.
Q. Does it have a name which corresponds to the Glyndon
Street here 7
A. Yes.
Q. Does it have a sign or not, do you know1
A. There is a sign here.
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Q. Which spells the name Glyndon Street,
A. Yes. I suppose that is the signpost.
:Mr. Rust: Wbere I point to, is that the sign 'l
A. At the west corner of Locust and Glyndon.
Q. Did you have any conversations with Mr. Hagmann regarding the type of plat he should submit to the Council T
A. No, he was supposed to. He said he would get this subdivision approved and we more or less, I think, I know I did,
left it up to him. He is on the Town Council and I
page 75 ~ thought he was better qualified to handle it.
Q. Did you ever have any conversations with
him after the June 20th meeting you were speaking of, in regard to the date of settlement of this property?
A. He spoke to me July 5th and told me settlement would
be the following week. I think it was on Friday, the 4th, as I
recall, was on Thursday, and he spoke to me on Friday.
Q. Did you have any conversations with him after that date
regarding the settlement Y
A. No, not regarding the settlement. Regarding commission,
I did at one time.
Q. Did ·he give you any reason why he wasn't going to settle
with the Trouts?
A. At the time we spoke of the commission, he said he
couldn't get the subdivision approved, and prior to that, he
said one time that he thought he would get more money for
the place if he would get out of the contract, but I didn't
think he bad any intention to do so.
Q. Did he make any intimations to you as to why the Town
Council did not have the right to require dedication of the
strip'l
A. Not that I recall from the conversations.
Q. That is all.

By l\fr. Rust:
Q. Mr. Barney, you are an old resident of the
page 76 ~ town of Vienna, are you not 7
A. I don't know whether you would call me an
old resident.
Q. You have lived tl1ere many years and are familiar with
many residents and streets of the town 'l
A. I think so. I have been there 25 years or so.
Q. e have been talking about a street you referred to as

,v
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Glyndon Street, in your testimony. What has that street been?
A. It has been a mud road.
Q. For whom?
A. Mrs. Echols has owned it. It had a closed gate. I opened
it and went through.
Q. Wasn't it a private drive to the Echols' house?
A. Yes. She always claimed it was.
Q. Do you have any knowledge yourself as to whether or
not this is a public streetf
A. No, I do not.
Q. This sign you referred to at the intersection of Locust
and Glyndon Streets, that is away from this particular property, is it not i
A. On the opposite side of Locust Street.
Q. Are you familiar with the property known as Katrina
Hine Echols Subdivision, right near you Y
A. In a sense.
Q. What is the easterly or northeasterly street of that subdivision, sir 7
page 77 ~ A. NortheasU Aren't you off, Mr. Rust? The
only northeast street I know of would be Locust
Street.
Q. The subdivision sits in here. I am talking about the
street going this way.
A. That is Glyndon Street.
Q. So you did not mean to imply necessarily that this sign
on the opposite side of Locust Street referred to the street
you are referring to as Glyndon Street?
A. No.
Q. It could apply to Katrina Hine Echols Subdivision,
could it not!
A. Yes, and it could be on the wrong street.
Q. And you also referred to dedication by 'Mr. Hawnann
of a 10-foot strip along his property that would make the remainde·r of his street more valuable because you understood
the people on the other side were going to dedicate 10 feet,
and that would give him a 70-foot road? Is that correct?
A. Yes.
Q. Who are the people on tl1e other side?
A. I don't lmow who owns the property, but I know the
town claims the street.
Q. Do you know how long they have claimed the street?
A. Since Mrs. Echols' death.
Q. Are you quite confident of that?

60

Supreme Court of Appeals of Virginia

James Barney.
.A.. Yes, Lewis Moore said he wanted it to become a 70-foot
street.
Q. What did l\Irs. Echols' death have to do with that be;·· ·
coming a street?
·
page 78 ~ A. :Mrs. Echols always calimed it was a private
road.
Q. Whose property did it come out on
A. Hers, later Keith and McCandlish.
Q. Mr. Hagmann 's property and this property came out of
iU
A. Yes.
; .Q. ·All these streets were put in by Mrs. Echols? Is that
true?
A. As far as I know.
Q. Where did you get the information that Glyndon was a
dedicated 50-foot streeU
A. From Mayor Lewis Moore.
· Q. When was that?
A. I talked to him about a year and a half or two years ago.
Q. Mayor Moore and other members of the Council?
A. Not other members of the Council, just Mayor Moore.
Q. And you know at this time it wns a dedicated street 7
A. Only from what he said.
Q. Going back to the period before the contract of February
28, 1957, was actually signed, when did you first start negotiations between Mr. Bell, the Trout Brothers and Mr. Hagmann,

Jr.7
A. Mr. Hagmann went to the hospital sometime in the latter part of December. When he come out of the hospital, he
called me on the telephone and asked me to come to see him.
Q. When was this?
A. In January. Now I am speaking of the real estate contract.
Q. I am talking about the February 28th real estate contract.
page 79 ~ A. He told me his health was not getting any
·better and asked me to go see Mr. Trout to see if
he wanted to buy the property. He said the well business had
been an obsession with him and he wanted that property to
stay a well business.
Q. Did he give you a written listing at that time 7
A. No.
Q. Did he give you a price at that time 7
A. Yes. First, we talked $32,000.00, then arrived at
$30,000.00.
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Q. He wanted $32,000.001 Who talked him down f
A. I didn't talk him down. He said he wanted $32,000.00,
but he didn't think they would pay it. He asked me what I
thought they would pay. I said $29,000.00 or $30,000.00.
Q. Prior to this time you went to see Mr. Hagmann, had
you had any conversations with Mr. Bell, Mr. William Trout,
or Mr. James Trout about the purchase of this piece of land Y
A. At the time we sold the business, that was part of the
deal at that time, at that time we couldn't arrive at a price.
Q. That was a written contract or an option to sell this
property?
. A. Yes, it was a verbal option. At that time, they decided
to appoint three appraisers, Dr. Miller, Mr. Cobb and myself.
Dr. Miller and I arrived at a value.
Q. When was this?
A. Prior to writing the first contract.
Q. Prior to October 1956 o·r in the early part of October
19557
A. I would say sometime in September or Ocpage 80 ~ tober 1955, before that contract, was certain.
Q. In any event, the result was that nothing was
· put in writing so far as an option, or anything like that?
A. No, the only thing was that, at such time as we would
arrive at a price, Mr. Hagmann would let them have the land.
Q. So you had no conversations with the Trouts until Mr.
Hagmann died f
A. I had diRcussed it with them. I tried to sell it to them, to
tell the truth.
Q. Was that fairly close to the time Mr. Hagmann died T
A. No, I let it die down. I thought maybe I had needled
them too much.
Q. At the time you went to see Mr. Hagmann and spent
half a day and got a listing on this property, was anyone else
present?
A. The nurse was in and out.
Q. ·what is her name T
A. I don't know her name.
Q. Was it Mrs. Campbell?
A. I don't know her name. Mrs. Hagmann was there.
Q. Did the nurse hear anything about it f Did she hear you
discuss it?
A. I don't know whether she was paying attention. She was
in and out.
Q. What did you do after that?
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A. I went to see Mr. Bill Trout and told him
what Mr. Hagmann and I had discussed. He said
he would pay $29,000.00.
Q. You said that he said, when you went to see him the
first time, he offered you $29,000.00f
A. He offtred me $29,000.00.
Q. You a·re positive of that!
A. Before, it was $26,000.00.
Q. Whenf
A. $26,000.00 offer was prior to my-that is, as far as I
could get it-from the time we had the first discussion of the
property until Mr. Hagmann really got interested in selling.
Q. When was the first time you heard the offer of $26,000.007
A. That was the first day. We got him up to $29,000.00.
Q. Mr. Hagmann and you 'l
A. Yes.
Q. What was the basis of going to $29,000.007
A. I can't remember.
Q. Was it just a case of dickering with the pricef
A. Just a case of dickering with the price, and there was
some question about some blocks they bought under the other
contract. Finally, I went back to Mr. Hagmann. He said,
''Well, if he will pay the $30,000.00 and forget the blocks, I
will take it," but I think that is the way it was.
Q. These blocks, were they $1,000.00f
A. Yes, they were holding $1,000.00.
Q. So f a·r as you know, that $1,000.00 was a bone
page 82 ~ of contention between Mr. Hagmann and Mr.
TrouU
A. Yes.
Q. And there was no other question other than that $1,000.007
A. Mr. Hagmann said they owed him some other materials.
Q. Did you ever hear of any other conditions attached 7

page 81

~

:Mr. White: I think he is cutting off the witness too sharp
there. He should be permitted to finish his answers.
A. Any bone of contention, did you ask?
Q. Other than this $1,000.00'l
A. I don't know.
Q. The time you talked to Mr. Trout and Mr. Hagmann,
other than this $1,000.00, was any statement made to the par-
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ties to the effect that this would consolidate any indebtedness
the Trout Brothers owed 1
A. As I recall, :Mr. Hagmann said they owed him for some
material that he had sold them. I don't know whether it was
in this contract or after the contract. I asked how much money
he wanted down. He said, "If they will give me $1,000.00 and
pay me for this material (I don't know the exact amount,
$4,800 or something)", he said, "they can pay me the rest
monthly." I said, "How much do you want, $300.00 or less?"
He said, "so I know what this business will pay. You draw a
contract for $250.00 a month at 6% interest." I went back to
Mr. Trout and he agreed that, on settlement, this money
would be paid for this material or equipment.
page 83 ~ Q. Was that in addition to the sales price7
A. In addition to this $1,000.00. The $1,000.00
would be credited on to the sales price.
Q. Did you say you went back to the l1ouse with Mr. Trout!
Who exactly was there 1
A. Mr. Trout, F. N. Hagmann and myself. We went to his
bedroom.
Q. You are quite confident those were the only persons
there at the time?
A. Ralph come in a few times when we were there. When
we prepared the contract, I prepared several before we got
one they would sign, when we finally did get the contract prepared, the day before the contract was signed, Ralph come in.
That is why the clause was put in.
Q. Was this on the day you signed the contract f
A. No, we negotiated about that the day before. I went
back and changed the contract.
Q. You discussed that with F. N. Hagmann the day before?
A. With F. N. Hagmann and Ralph.
Q. What time of day did you discuss it 1
A. Eleven o'clock.
Q. In tlrn morning¥
A. Yes.
Q. You are quite confident you went there and discussed it
at 11 o'clock in the morning on the 27th of Februm-y7
A. I won't say 11. I was there 17 or 18 times to
page 84 ~ discuss with Mr. Hawnann.
Q. But the day before?
A. It was the day before. We had the contract drawn and
we amended it.
Q. Mr. Ralph Hagmann was present there f
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James Barney.
A. He came in. He brought up the question of subdivision
and the question of zoning.
Q. That had to be added inf
A. Yes.
Q. And you went back to your office and dre"' up anothe·r
contract7
A. Yes.
Q. And came back7
A. Yes.
Q. Who was present at that time 7
A. F. N. Hagmann and the nurse. Ralph came in right after
the contract was signed.
Q. Are you quite confident of thaU
A. I know that.
Q. Getting to the plat, you stated you had Carpenter and
Cobbs prepare this small plat we were looking at?
A. Yes.
Q. And that was the one you contemplated having presented to the Town Council of Vienna for approval 7
A. If necessary to have it approved, that was the one, yes~
Q. How long have you been a real estate brokerf
page 85 ~ A. I don't know. All mv life-25 years.
Q. Do you have any subdivisions of your own?
A. Yes.
Q. In connection with subdivisions, have you ever been required to go employ anyone to act for you in going before the
municipality or court?
A. Yes.
Q. So far as you know, in your experience, have you ever
presented any plat of land of one lot in connection with a subdivision 7
A. Yes, the plat of one lot of land in the town of Vienna.
There is a question in my mind whether it had to be approved
or not.
Q. I am not asking that.
A. I kno,v.
· Q. I am asking whether you have ever presented one plat.
A. Yes.
Q. Have you ever presented one loU
A. No, for a subdivision of all the land, for several lotsi
Q. I wonder if you might tell me, if you know, what this
dotted line and this dotted line on the plat of February 23,
1957, represents 7
A. This is the parcel of land the Hagmann house sits on.
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This was a field they had there at this time. This was the
boundary between the parcel of land back to here. Then they
have another lot that lays in here. That is what the dotted
line is, I think. I assume that is what it is.
page 86 ~ Q. So we are cutting a piece off the Hagmann
house?
A. That is right.
Q. And a piece off the other piece owned by Mr. Hagmann Y
A. That is right.
Q. And another piece off the third piece 1
A. That is right.
Q. Are you familiar with the town of Vienna ordinances?
A. No, I run not.
Q. But you have had occasion to go before them 1
A. Are you speaking of Fairfax?
Q. Let me restate the question. Are you familiar with the
zoning and subdivision laws of the town of Vienna?
A. Not all of them.
Q. Are you familiar with what is required in the zoning
laws?
A. I don't know whether I am or not.
Q. In other words, you do not feel you are qualified to answer whether or not this creates a subdivision Y
A. No, I don't know whether I am or not. I asked the question, "Can this be closed" Don't forget, a well-digging business across from my house, and my property would be increased in value considerably if it was never there. I asked if
there was any possibility of closing this down. He said, "No,
you have to leave it stand as it is part of the Council agreement. I don't think there is any question of them approving
this thing so that Mr. Hagmann can deed it to the Trouts.
Just from the Council minutes, he only asked for
page 87 ~ C-1 and got that. I wonder if he asked for business
zoning whether he would have gotten that, but he
only asked for C-1, and the contract said he would have it
zoned.
Q. What is C-17
A. Inside business, such as beauty parlors and barber
shops.
Q. Are you referring to the zoning ordinance of the town of
ViennaT
A. Yes.
Q. Are you familiar with the zoning you refer to as C-1 f
A. Yes.
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James Barney.
Q. Wbat does all this have to do with whether they hadA. I don't think tliere was any question if this were presented to the Town. Council.
Q. Mr. Hagmann told you, when Fred was there, that this
property would have to come before the Planning Commission?
A. To be approved and subdivided, and I think, he is a
Town Councilman and better qualified to handle it, and I still
think he is.
Q. You made another statement that plans for rebuilding
a parking lot were all presented to the Town Council of Vienna and then withdrawn, along with this plan. Is that right Y
A. That is what I understand.
Q. From whom did you get that information Y
A. I read the minutes of the Council meeting.
Q. You did?
page 88 ~ A. Yes.
Q. Of "'hat day? Who showed you those minutes1
A. Well, for one thing, I read them in :Mrs. Miller's office.
Q. So you received your information about this from Mrs.
Miller?
A. Not altogether. I talked to some people who work for
the town. I received it from Mr. Conrad for one, Mr. Victory
for another.
Q. Could you have been mistaken in what you read!
A. I could have.
Q. Could it have been that these plans for the parking area
were never presented to the Council 1
A. Ralph told me he presented them and withdrew them
because there were a lot of neighbors opposing them, and I
l1earcl that from Mr. Ralph Hagmann. That is all he spoke to
me about. I didn't know he had withdrawn these.
Q. You stated in direct examination you asked the question
of Ralph and his father as to what their future plans were. Is
that right'/
A. That was the day before the contract was signed.
Q. The same clay before Y
A. Yes, I was trying to find out if it would be necessary to
ask for subdivision approval.
Q. Do you remember whether Mr. Hagmann was in the hospital or not in February 1957?
A. In February?
Q. Yes.
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A. I don't know.
Q. Would you be mistaken if I told you he was
in the hospital on February 27, 1957'1 Would that
change your testimony 'l
A. No. Is that the date of our contract?
Q. No, the day before the contract.
A. No, I don't think that. He wasn't in the hospital the day
before our contract, because I talked to him.
Q. You are sure of that Y
A. Yes.
page 89

~

By Mr. White:
Q. Mr. Barney, you were asked about what you had done
with the Town Council where one piece of property was sold
off of or out of a tract. What did you say that you had done
in order to get the approval 'l
A. I said I had to file a plat of the lots in order to get them
approved.
Q. ,vith the Town Council t
A. With the secretary.
Q. And tliey were approved 7
A. Yes, they weren't turned down.
Q. From that experience that Mr. Rust asked you about,
what was necessary to do with that sheet of paper, and I hand
you the plat of Carpenter and Cobbs of February 23, 1957, to
get approval Y
A. I think the only tliing necessary was to show the adjoining owners, and this plat covers this particular business and
this land subdivided that has been a business since 1912.
page 90

~

Q. That is what you intended to convey to Mr.
Rust when he asked you the question?

A. Yes.
By Mr. Rust:
Q. Mr. Barney, I asked you a question about your familiarity with the subdivision law in the Town of Vienna. You said
you didn't know much about it, but on redirect, you proceeded
to tell Mr. Wl1ite what was to be done in order to have it approved. Where did you get that information 'l
A. I have spent 25 years on this and I am not an expert.
Mr. White: I did not bring it out on direct examination.
Mr. Rust: You brought it out on cross examination.
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James Barney.
Mr. White: I said redirect.
Mr. Rust: In response to my question on cross examination, you stated you didn't know anything about subdivisions

at all.
A. I said I didn't know whether I did or didn't. I still don't
know.
Mr. Rust: But on redirect, you proceeded to tell Mr. White
what should be done.
A. What I thought should be done. This is not a subdivision
we want approved.
Q. It is nott
A. No.
Mr. White: He is the agent for the seller, who was brought
on by the sellers. Mr. Rust brought out all this about plats
for the Town of Vienna.
page 91 } Judge: The witness on this question stated, in
his opinion, all that was necessary to get this plat
approved.
By the Judge:
Mr. White: He stated from his experience on those he had
had.
Judge: Could this plat, in your opinion, have been approved!

A. I think it could, because the business had been there so
many years. We were only interested in that particular business land. Mr. Hagmann said they had no interest in developing the other land.
Q. Did anything have to be done to this plat Y
A. I don't actually think so, your Honor, not from what
the Town Councilman told me. They wanted to dispose of it
anyway.
Q. Do you know that the 63,112 square feet is in fact composed in part of a parcel acquired in Deed Book 442, at page
319, and part of the parcel acquired in Deed Book W-8 and
page 152.
.·
A. I think it was acquired in three parcels.
Q. Do you also know in this 63,112 square feet there would
have been remaining one strip of land less than 10,000 square
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feet, which I understand is less than the square footage required for a lot in Vienna Y
A. I knew one would be less, but what we were interested
in-if your Honor will let me explain.
Q. In your opinion, would approval of this plat without
showing to the authorities of the Town of Vienna result in
less than the minimum lot on Park Street, having been approved by the Town of that small a lot 7
page 92 } A. I think they had plenty left to get it approved.
They have a permit from the Town o·f Vienna. A large building sits on all three tracts, as I recall. I believe, if that had
been properly presented to the Town of Vienna, and not interested in subdivision, then the 10,000 feet would not have
come up. Due to the fact that the building splits this piece of
land, I think the town would have given a permit if they
wanted a permit to divide it because they already had the back
part already commercial and part of the front, 90 feet back
from the street, and with a building sitting on two parts.
Q. That is a frame shed?
A. No, that is a big brick two-story garage. If that had
been properly presented, I think they could have got it approved because they should have had a permit for the building to be built. It seems to me the Town has a certain
amount of burden to clarify that. That is just my opinion. I
am a dumb country-boy, but I think, if it had been presented
that way, they wouldn't be in this mess.
Mr. White: That is our case, your Honor.
(The hearing recessed from 3 :25 o'clock to 3 :35 o'clock
p. m.)

By Mr. Rust:
I would like to make a motion to strike the evidence presented by the complainant. I think the burden of proof is certainly on them to maintain allegations in their bill of complaint. In the first three paragraphs of the bill of complaint,
we have statements relative to the fact that the
page 93 } contract was entered into, :Mr. Fred Hagmann died,
Mr. Ralph Hagmann was executor, all those things
were proved by testimony by the defendant as an adverse
witness. Then we get to Paragraphs 6, 7 and 8, which is the
real meat of the action brought by the complainants in Paragraph 4, the allegation was made that the complainants were
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ready, willing and able to comply with the terms of the contract. The only evidence in support of that are Mr. White's
question to Mr. Trout, "Are ready, willing and able to comply?" Answer, "Yes." On cross examination, it was brought
out there were two other contracts the Trout Brothers entered
into, one for the sale of the business in October, 1955, the second for lease of the property in October 1955, that the sale of
the business is now in default and had been in default and has
not been straightened out, that there has been no money paid
on the rental of the property, as best Mr. Trout could remember, from February until the present time, with the exception
of these three $150.00 checks payable March: April and May,
which I think it is quite obvious were on rent, so at least the
rent has been in default since May 1957. With those two adverse items before the Court, there is certainly grave doubt
that complainants were able to comply with the contract. The
second allegation in paragraph 4 has to do with the statement
that they had generally made it known to Ralph Hagmann
that they were ready, willing and able to comply. But what
does the evidence sbow? The evidence shows that
page 94 } Mr. Trout saw Mr. Hagmann the day before the
90 days expired and asked about when he would
have settlement, and Mr. Hagmann asked for additional time
because of the fact that his father died recently. The same
thing took place in the middle of June, when Mr. Trout says
he offered a check for $250.00 to Mr. Hagmann, but again Mr.
Hagmann told him that he would have to have this plat approved before he could go through with it. It wasn't until
after the Town of Vienna had turned down the request for
subdivision of this property that they then began to request,
"'Vllen are we going to have settlement?" But before that
was done, :Mrs. ::Mille·r, and I believe this is Exhibit #8, June
26tb, 1957, wrote and asked for settlement date. In none of
that evidence is there anything to indicate that the complainants made it known to the defendant that they were ready,
willing and able to comply with the terms of the contract. The
last allegation in Paragraph 4 is that there has been tender
of performance to the defendant, they have called upon him to
perform his obligation. I submit to the Court there lias been
no substantial tender on their part to Mr. Hagmann from that
time up to the present time, no offer of a deed of trust properly executed, no offer of necessary payments to make the
offer binding or a tender. In Paragraph 5, there has been lack
of any proof of allegation that the property was re-zoned as
referr~d to in the contract, but they do show that
page 95 } defendant advised complainants that his father
sold the property for too small an amount and
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would not attempt to carry out the contract. In attempting to
prove this allegation, Mr. White asked Mr. Hagmann if he
made these statements. He denied them. It was shown he had
a plat prepared and submitted to the Planning Commission
of the Town of Vienna and the Town Council of the Town of
Vienna, and was turned down, so he did try to carry out the
terms of the contract left with him in his father's estate. In
Paragraph 6, and this being the main bone of contention in
the whole case, that }fr. Hagmann has wrongfully and willfully refused to submit to the Town of Vienna for approval
of the plat referred to, that is, the little plat, and I submit
that, under the ordinance of the Town of Vienna, Section 10.1
and 10.2, pages 68 and 69 of the Town Ordinances, that this
plat creates a subdivision of three different tracts of land,
and to submit a plat like this would be unacceptable to the
Town of Vienna by operation of law, and the only suitable
plat would have to be this plat in which he shows three pieces
of property he is seeking to subdivide. A great deal of comment was made about Lots 1, and 2, as shown on that plat, but
they have nothing to do with the fact that the Town of Vienna
turned them down. The Town of Vienna turned them down because they wanted a 10-foot strip of land dedicated. There is
no evidence that this Glyndon Street is even a street. Under
Paragraph 6Judge: You say that this plat would have been unacceptable to the Town of Vienna and this was the only
page 96 ~ plat to submit. How did you arrive at that conclusion T
:Mr. Rust: It says, '' any owner or any proprietor of any
tract of land situated within the corporate limits of the Town
of Vienna, Virginia, who subdivides the same shall cause a
plat of such subdivision, with reference to known or permanent monumcmts, to be made and recorded in the office of the
Clerk of the Circuit Court of Fairfax Countv."
Now, there is no way that you can create ii subdivision of a
tract of land without showin~ the subdivision.
If your arc going to subdivide the residue of the eight-acre
tract, whic.h is a part of this, you must show the subdivision.
If you are going to subdivide the parcel shown as Liber 0-8.
page 589, ,v-8-152 and 442 page 319, you must show the whole
tract.
l\f r. Rust : If you arc going to subdivide, you must show
the whole tract, too. I submit that, if you are not going to
show how you are going to subdivide these three tracts in the
Town of Vienna, you cannot comply with the subdfrision laws
of the Town of Vienna.
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Judge: You say this large plat, Exhibit #3, is the only
·plat, the only one that would be acceptable to the Town of
Vienna. This other would not?
Mr. Rust: That does not show the subdivision of the three
pieces of land. It doesn't show how each tract is subdivided.
page 97

~

Judge : Are you asking me, on this motion, to
interpret the ordinance of the Town of Vienna, so
as to say this plat is not acceptable or is it a matter of evidence some official of the Town might testify to, that this plat
might be acceptable to them as approval of the subdivision Y
Mr. Rust: I am not arguing the point at this time. I am
arguing that complainants have not sustained the burden of
proof of the allegations they have made. I state there is nothing in the evidence to show it is a wrongful and willful refusal
to submit the plat. I think Mr. Hagmann has done the only
thing that rightfully could be done.
Judge: The right thing was to submit the plat of February
23rd.
M-r. Rust: He has done that. The man that drew that contract admitted th doesn't know anything about the subdivision
ordinance. This plat can be submitted to the Town, but it is
going to be denied. If it is denied, this contract is null and
void, and that is the evidence that has been submitted before
the Court. They also state (I haven't got the exact wording,
but I think the new part deals with appeal) that they refuse
to take the necessary steps to have the vendor obtain approval
of the Town of Vienna.· I think the evidence shows Mr. Hagmann did take those steps, He had a plat prepared, presented
it to the Planning Commission and the Town Council, he went
through the steps to comply with the contract and was turned
down. Paragraph 7 says: "Defendant has notified Complainants in writing that he has repudiated the contract and will
n_ot perform (Exhibit #5) but a letter of July 5,
page 98 ~ 1957, he said he was unable to perform." Paragraph 8 states: "Whether or not it is material that
the Complainants have expended a la-rge sum of money in and
about the improvement of this property." I think the evidence shows that they graveled t11e road, they changed the
pipe racks, moved the threadin!t machine to a concrete slab
in back of the building. I don't think that is any substantial
damage to them. I think any road whe·re you are taking trucks
across needs gravel put on occasionally. I don't think that is a
capital expenditure under this contract that wonld put them
in irrepairable damage. As a matter of fact, I think the contract of February 28, 1957, recognized is writing the lease be-
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tween the Trouts and Hagmann was extended beyond the
cut-off date of April 1, 1957, and that the lease would run to
approximately April 1958. For those reasons, I think the motion to strike should be granted and this case should be dismissed.
By Mr. White:
As to being ready, willing and able, the testimony shows
Mr. Hagmann has been several times asked to fix the date of
settlement. In a letter from counsel sent to Mr. Hagmann, the
other contracts that Mr. Rust is referring to were straightened
out by the Complainant's testimony when be explained there
was a dispute as to something or other about the sale of the
business and other materials and that agreement between
him and Mr. Hagmann was settled by putting it into the purchase price of the present contract of sale of the property.
The rental agreement seems to have been paid
page 99} up through the date of that last check, and that is
not the case that is being sued on here. At the end
of the 90 days, I believe it then became the duty of the seller
to perform under this contract, and as of that date he had
made no effort in line with that. Cash was offered him under
the contract, the $250.00, and he refused it. Then he wrote the
letter of July 5th in which be says be is not going through
with the contract, and the ·reason is that the plat had not been
approved. In any event, he said definitely be was not going
through with the contrac.t. The law does not require purchasers in such cases to actually get greenbacks, take and put
them on the doorsteps of the seller. If he continues to refuse
to go through with the contract, it is a futile act to take them
to him. The evidence shows that the plat referred to in the
contract was not submitted and has never been submitted, and
the evidence, the contract itself, clearly shows the duty of the
seller to submit that plat. He has never submitted it at all in
any stage of the game. The only evidence of any significance
is the evidence Mr. Rust brought out from Mr. Barney that,
if the plat was submitted, it would have been approved. In addition, all the evidence shows there is no possibility of performance in this case. The reason it was not performed accord in~ to Mr. Hagmann, is he did not want to dedicate some
land. The plat was in fact approved by the Town Council
subject to the condition that he should make the dedication.
He refused to make the dedication: based on that the plat
wasn't approved. I think it is well a established
page 100 } principle that, when a person pleads impossibility
of performance, which is what he says in his letter
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of July 5th, just what he says, be just did not wish to make
the dedication. There is also a general principle of law.
Judge: Following that theory, if I say to him, "The plat,
Exhibit #3, was properly exhibited," but, as you say now,
the reason he basn 't gone through witb the contract was because he didn't wish to make the dedication of 10 feet of land,
as I say, you have got to perform this contract and secure approval of this plat, and in order to secure approval, you have
to dedicate these 10 feet.
Mr. 'White: I am not sure of that. I think all he has to do
is submit a dee;d.
Judge: He is in violation of the Town Ordinance.
Mr. White: I don't think so. If he wishes to subdivide this
other property he has got, if he wants to get the plat on record, he has got to make one and get it approved.
Judge: You think that would not constitute a subdivision
under that?
Mr. White : I think, at this stage, he would be required to
give a deed. I think from the evidence the only thing is that
he does not want to perform. I am going to put the evidence
before your Hono·r at this time. We are only dealing with one
piece of property.
page 101 ~ Judge: Only one piece, but so far as subdivision is controlled, subdivision of three parcels
of land?
Mr. White: I don't think so. There are three separate
pieces of property from these three separate sources.
Judge: Three pieces of property?
Mr. White : Here one man owns a certain amount of property he got from three separate sources.
Judge: Let us assume he owned only one parcel of land
and acQuired that land from one source.
Mr. White: Under the meaning of the Vienna ordinance,
if he bad one piece of property and took half of it out, it
would be a subdivision under their ordinances. I think that
would be wiped out by the enabling act in that case. I don't
think their contention is that. I think their contention is that
it is three pieces of property.
Judge: You must accept, in order to sustain the position
you have been taking, you must accept that, for this deed to
be recorded would not be a violation of the subdivision control.
:Mr. ·white: There is nothing to prevent it, so far as I
know at this time, from being recorded.
Judge: Let me see the ordinance.
Mr. White: I am distinguishin~ between recording of the
plat and recording of the deed. Like Mr. Barney, I might be
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wrong about it. I have read the ordinance and tried to understand it, but( The Judge read the ordinance.)
Judge: It speaks of a plat to be presented by
a surveyor o·r a civil engineer of tlie State of Virginia, setting forth source of • • • and place of • • • etc.'' Is
this a proper plat of that land 7
Mr. White: If that is the controlling ordinance, they would
have to put a line around to show the boundaries.
Judge: That is what Exhibit #3 is, isn't it.
Mr. White: My understanding from the evidence is that
this is improved property.
Judge: "Any owner or proprietor of any tract of land wbo
subdivides that tract of land and violates any of the provisions of this ordinance shall be guilty of a misdemeanor, punis'hable by fine not less than $10.00 and not more than $250.00,
and each day after the first during which violation shall continue shall constitute a separate violation." If this is in fact
a subdivision and if in frict he must subdivide, put it in the
record if he is required to meet with the approval and recommendation of that subdivision ordinance, am I not forcing
him to commit a misdemeanor under this ordinance T
Mr. White: In the contract, there is no word about subdivision in the contract. "All parties hereto agree that the plat
of February 23, 1957, be submitted for approval." If the man
wishes to make a subdivision of his property, that is between
him and the Town Council. He is not in that position in this
case. He bas made a contract to get approval of a
page 103 } pRrticular plat. He has never submitted the plat.
He 'has gotten approval of the other plat; he
merely refused to comply with one condition. The minutes
say that the plat has gone before the Planning Commission.
Let me read it. "Had already gone before the Planning Commissioner, Councilman Dove. The subdivision plat of F. N.
Hagmann, Jr. yesterday, June 3, 1957, was brought up for
discussion. Recommendations of the Zoning and Planning
Commission were read but they had to deny the application
because Ralph Hagmann, Executor of the Estate of F. N.
Hagmann, Jr., refused to dedicate the 10-foot strip recommended by the Zoning- and Planning Commission.'' There is
no question here of him getting into something unlawful. It is
a question of whether or not he wishes to-I will use an illustration. If someone makes an agreement to sell and automobile, the settlement date will be the date you get the sticker on
page 102 }
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it. The sticker requires adjusting the headlights, and they say
they won't have the headlights adjusted.
Judge: I think that brings me back, because you made the
statment that the reason he had not gone through with the
contract was because he didn't want to dedicate that strip. If
the Council had the right to require, as a condition of approval, that he dedicate this 10 feet along Glyndon Street, we
would be in one position, but suppose they did not under this
ordinance have a right to require dedication of that 10 feet,
what is your position then 1
page 104 ~ Mr. White: I think the right of ·review in those
cases comes before this same Court. If he had
taken the position before them that they had no right to do
that, he would be here before your Honor and your Honor
would hold they had no right to require the dedication there 7
We would get the property.
Judge: He has to take the appeal or agree with an adverse ruling.
Mr. White: It just happens in this case that it all comes
to the same point. '\Ye feel he is trying to get out. There is a
tremendous amount at stake with the purchasers in this case.
We feel the evidence presents a very unconscionable effort to
take this property away from our people. On this motion, all
the facts and inferences would be in favor of the complainants. In addition to the right to require dedication by this
man, there is also the right in a Court of Equity to require
him to go before the Town Council and submit that he should
submit.
Judge: Haven't I got to pass now in this case as to
whethe·r he must dedicate that piece of land to secure this approval 7
Mr. White: No, I don't think we can until we have all
the faxts and know what the final answers to these facts are.
Later, maybe the evidence will show this is or is not a dedicated street. Now we have evidence of Mr. Barney that the
town claims it and someone else doesn't. We have evidence
of the Town Council itself, from its own minutes, that they
claim Glyndon Street is a street because they refer to it as
widening, etc. They treat it as a street. If you had to decide
in favor of the defendants, then we would be in
page 105 ~ the same position as to where you strike evidence
before a jury. I think we should get the evidence of the defendant and dispose of the case at the same
time. All the reasonable inferences from the testimony are
taken in favor of the complainants.
Judge: Only consider this motion. That is perfectly
true.
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Mr. White: I think the defendant's position at this stageI don't think he has proof. He hasn't submitted the contract,
the survey he was supposed to submit.
Judge: It seems to me these are the things that have got
to be determined. We jump from one foot to the other in
that we say he has willfully refused to comply with the contract because he did not submit .Exhibit :ff 2, the contract
referred to the Town Council of Vienna for approval. Yet,
when we read the Town ordinance, the only conclusion we
could come to is that Exhibit #2 is not proper to be submitted because it does not show the boundaries.
Mr. White: This contract was written by the father. Mr.
Barney is the agent for the father.
Judge: Mr. Trout said he is his agent.
Mr. White: Mr. Trout said he didn't pay him anything
but claimed Mr. Barney is the real estate agent for the defendant. This is a straight contract required for deed.
The only thing is the date of settlement of the contract in
regard to this survey. It doesn't say anything about a
subdivision, it says a plat. I think you carry with that,
that when the vendor agrees to convey property,
page 106 ~ with general warranty, it carries to him the duty
of doing those things reasonahly necessary to
reach a settlement date. If it is drawing the boundary line
around the property, he should draw it. We know he has
to do all those moral requirements he has undertaken.
Judge: Then you say because he didn't submit this, he has
willfully and wrongfully refused 7
Mr. "White: Our contention is that he made an entire new
subdivision with other properties involved, parking lots,
etc., which caused the Town Council to become interested
in the right-of-way over all this other property. We are
not interested at all in adjoining a development, these parking lots for the Safeway, etc., rather than just simple minimum requirements. He knows what the minimum requirements are. He obviously did not approach it that way.
I think the court can require specific performance, and in the
alternative require him to do certain things he is required to
do under the contract.
Mr. Rust: I am a little bit lost as to what Mr. White's
position is in this case. I don't believe there is any legal precedent that says a man can be forced to specifically perform
a contract, if as a condition to perfo·rmance of that contract, he is required by governmental authority to give
up something else 'he has. I think that is his option as to
whether he would be required to dedicate this 10-foot strip.
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I do not think, under the circumstances before the Court
at this time, that the Court can order Mr. Hagmann to do that. I think the Town of Vienna
has to approve the plat. I say once again the
only plat that could rightfully be submitted is Exhibit #3.
Mr. Hagmann has done that. A condition was put on him he
did not feel he could comply with. I don't think the Court
would feel he would have to give up some of his property.
Judge: Mr. \V'hite's position even goes further if the town
was wrong in saying, "Before we approve your pat, you
have got to approve this 10 foot dedication,'' he would have
to review the Town's action.
Mr. Rust: How far does he have to go on appealing decisions! Does he have to take it to the Supreme Court
of the United States.
Judge: Wouldn't you agree that basically his refusal to
convey with that condition would be an imtena1itable position 1
Mr. Rust: I think this. It goes back to the first statement
I made. Can he be required to give up something else in
order to specifically perform this contract Y
Judge: Whether he can or cannot. In other words, if there
is liability to convey, there is approval of the plat, there is
a legal requirement, then he must do that whic'h is required
by law in order to secure permission to convey. Could he
hide behind that? "Under the law, we must require you to
dedicate 10 feet.'' He said, "How am I going to dedicate
itY''
l\f r. Rust: I still feel, if they require him to
page 108 ~ give up a certain part of his property, which they
may under their ordiuance, the evidence is not before the
Court at this time. If under their ordinance they can require a 60-foot street as a maximum under that ordinance
for a local thoroughfare and this plan shows 50 feet, and they
say, "All right, we will take 10 feet from you and that is
for a local thoroughfare, the widest street called for in this
subdivision." The evidence is this is a dirt road that went
into l\Ir. Echols' house. Mr. Barney said he went through
that road except when it was too wet. "Suddenly because
we have the right, we are going to see that this part of
Glyndon Street, and this part alone, is a local thoroughfare,
and we are going to require you to give up 10 feet," but I
don't think it is fair. I think he has a right to argue with
the Town and say, "I don't think it is proper to make
me dedicate that 10 feet."
page 107

~
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Judge : It seems to me, as far as your case is concerned,
it rests on whether or not they have a legal right for requiring it. I will do this. I will take your motion under
advisement and proceed with the testimony.
CHARLES H. CONRAD,
a witness of lawful age, being first duly sworn, testified as

follows:
By Mr. Rust:
Q. Mr. Conrad, state your name, residence and occupation
to the court, please.
.A. Charles H. Conrad, I live in Vienna, 431
page 109 ~ Druid Hill Road. My occupation is City Planner.
Q. W·here is your main office 7 Is it locally, or
in some other place f Is it in D. C.?
A. Yes.

Q. That is where you act as City Planner?
A. Yes.
Q. In connection with the municipality of the Town of

Vienna, you are.A. Chairman of the Planning and Zoning Commission.
Q. How long have you been Chairman of the Planning and
Zonin~ Commission of the Town of Vienna?
A. Two or two and one-half venrs.
Q. During the year 1957, do you recall a plat being presented to your commission for recommendation on the F. N.
Hagmann, Jr. estate property on Locust ancl Glyndon Streets?
A. Yes.
Q. May I ask you whether or not this is the plat that was
presented to you 7

A. It is the plat that tlle Commission reviewed. ,Yhether
it is udentical one, I can't say.
Q. This is a copy of one that was presented to you T
A. Yes.
Q. Do you recall when it was this plat was presented to
your Commission 7
A. Around June.
page 110 ~ Q. Do you know when your Commission acted
on its recommendation?
A. It would be around June, too.
Q. In the month of June, this year?
A. Yes.
Q. Do you recall what the recommendation of the Planning
Commission was 7
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A. Yes, I do.
Q. What was that recommendation 1
A. The recommendation of the Planning Commission was
to the effect that the subdivision was in compliance with the
subdivision and zoning regulations. However> the Planning
Commission approved it subject to a widening along his
tract. I believe 10 feet was requested. That was for traffic
controls. It is a commercial area, a strategic street, and it
had to be widened.
Q. Are you familiar with the zoning in the Town of Vienna 1
A. Familiar, yes.
Q. What was the feeling of the Planning Commission at
that time 1 To what size did they want Glyndon Street increased?
Mr. White: I object to this man's testifying as to what
was the feeling of the Planning Commission. I don't think
he can testify to what the entire Plannung Commission feels.
Q. What was the official action as to what width they
wanted Glyndon Street to be T
Mr. White: I think it is in the minutes.
~

Q. It is your exhibit. I don't know why you
objected. Let me read it. '' The Zoning and
Planning Commission recommends approval of the plat subject to the dedications of the 10-foot strip along the line.
The Planning Commission feels Glyndon Street should have
at least a 70-foot right-of-way." Is that correcU
A. Yes.
Q. That was the feeling, then, of the Town of Vienna Planning Commission?
A. Yes.
Q. Who presented the case for Mr. Ralph Hagmann before
your Commission 1
A. I know Ralph was there himself. I don't recall another
individual, but there may have been.
Q. But, so far as you recall, Mr. Ralph Hagmann was the
one who presented this to the Commission T
A. Yes.
Q. At the time this recommendation was approved by the
Planning Commission, did you, or if you know, whether any
member of the Commission knew the status of what is referred to in this plat as Glyndon Street T
page 111
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A. Glyndon Street was on our official map showing all
streets as the Town of Vienna, and we assumed that was
dedicated. However, during the discussion of this particular plat, it was brought out that it may not be a dedicated
street, and we made two actions: one, an inquiry into the fact
that whether it was a dedicated street, and two,
page 112 ~ we asked the Town .A.ttroriey to make an investigation as to whether it was or was not a dedicated street.
Q. Was this investigation made by the Town Attorney?
A. I can't say whether the Town Attorney did it or not,
but we were informed as a result of our ·request that Glyndon
Street is not a dedicated Street.
Q. That was at the time :Mr. Hagmann 's plat was presented to you 1
A. I don't know the exact time, possibly after the action,
because that 10-foot strip would be required whether or not
it was a dediaated street.
Q. WhyY
A. For the same reason that, when it was made a street, we
would have to widen it.
Q. To whatf
A. 70 feet.
Q. What streets did you require to be 70-feet streets Y
A. The Town of Vienna Planning Commission, as subdivision plats come in, have required 50 feet for residential
streets and streets of a residential nature require 60 feet
right-of-way. Half of Glyndon Street, south of Locust Street,
is 60 feet. Coiro Street services all streets in the area there.
The distance between Locust Street and Monroe Avenue, a
ver:y straight-back section of Glyndon Street, that is the
section that serv~s not only the residence area behind, but
also the commerdal area, of which this was part. The Com- ·
mission felt, for the we]fare of the community
page 113 ~ and to avoid traffic congestion, that it should be at
least 70 feet right-of-way, and it was therefore
recommendcrl.
Q. Was 70 feet width something that was a policy of your
Commission rather than under your ordinanceY
A. Yes.
Q. As I understand, Locust Street is 60 feet, so this is
policy?
A. Yes .
. Q. Also, customarily, if you have a 50 foot width and you
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usually widen to 60 or 70 feet, you take part from one side
and part from the other side!
A. Yes.
Q. So far as you know, at that time the only thing you
had before you at this time was a plat showing the streets
of the Town of Vienna 7
A. Yes.
Q. Did that show Glyndon Street,
A. I believe it was scaled. There may be a possibility of
Glyndon Street being 60 feet.
Q. But you recommended, based on your belief that Glyndon
Street was a 50 foot street, you attempted to try to get the
additional width from l\fr. Hagmann 1
A. Yes.
l\fr. White:

I object to these leading questions.

Q. :Mr. Conrad, I hand you another plat, being
Exhibit #2 introduced by the plaintiff, and ask
whether or not that plat is a proper plat to be
presented to your Commission for approval or disapproval.
A. This plat has never been submitted, to my knowledge,
to the Zoning and Planning Commission. To answer your
question specifically, this plat would not be acceptable to the
Planning Commission because it represents resubdivision,
because we have to see the entire tract before we get the base
of subdivision. In other words, I see Hagmann here and I see
Hagmann here, and I assume this would be part of the
e would have to see it.
original tract.
Q. If that plat were presented to your Commission, what
would be the action of your Commission 7
A. The action of the Commission would be to seek more
·
information.
page 114

~

,v

Mr. White: I object to that. He has testified what the
requirements are of the Commission.
Judge: ,vhy7

Q. I think it would certainly show they would send it back
or what they would do. That is the only follow-up question
l had.
By Mr. White:
Q. Mr. Conrad, I understood you to say that, at the time
that you recommended that 10 foot dedication, that you
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thought (and when I say you, I mean the Commission) you
tliou.gl,, that was a dedicated road and later had considerable
doubt as to whether it is or not. Is that correct 1
A. That is correct.
page 115 } Q. And you also said your decision to require
the 10-foot dedication would be the same, whether
it was or was not a dedicated road 7
A. Yes.
Q. So the dedication would not affect the condition of
your approval, that Mr. Hagmann give the dedicated stripi
A. No, approval was based upon dedication of that strip.
Q. ·when Mr. Hagmann submitted this plat to you for approval and you made the recommendation, was there any
discussion between the Commission and Mr. Hagmann regarding the 10-foot stripf Did he object to iU Did he
say you had not right to require it? Did he think it was
wonderful, or what did happen, if anything?
A. I just truthfully can't recall whether there was a big
discussion about the 10-foot easement or not. "\Ve just
stated that it was a condition of approval of that plat. The
plat should show, by dotted line, this 10-foot strip for highway purposes.
Q. He did not make any such contention that you had no
such right is that right?
A. Not that I have heard, at least.
Q. You would have heard him if he had Y
A. I can't answer that question. I just can't recall.
Q. Are you familiar ·with the Safeway property, I believe
you know this, on Glyndon Street 7
A. Yes.
Q. Are you familiar with the dedication of the strip by
them!
page 116}

Mr. Rust: I object. This is something that
happened subsequent to the date of filing of this

suit.

Q. Was that dedication before or after this suit?
· A. Do you mean today?
Q. Was that dedication I am referring to by Safeway before or after you acted on Mr. Hagmann's matter?
A. There were two phases of that action, one I would say
happened prior to the Hagmann matter and the second happened after.
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Q. I will ask you first about the one before Mr. Hagmann 's
matter.
A. One, Safeway owned all the property west of Locust
Street, facing Maple Avenue. The portion they put their
Safeway on was away from the corner. When they came
in with their preliminary plat, it included both portions. Due
to widening Maple Avenue and talking to a resident engineer
of the State concerning the highway, we knew the requirements for Maple Avenue, and too, that is, to require that,
that meant 25 feet off the front of the property, including
this other lot. That was their recommendation to the Council, and I believe the Council action was '' if the highway
was widened within five years.'' And the second phaseQ. The second phase was one that oc<JU.reed after the
Hagmann matter was before you, I believe you said'/
A. Yes.
Q. Did that involve Glyndon StreeU
A. The second phase of that came into being-

Mr. White: Mr. Rust wants to object to a certain point.
page 117

~

Q. Did it involve Glyndon Street 7
A. I believe it did, but the main thoroughfare
was on this 25-foot strip.
Q. But it idid involve Glyndon Street!
·
A. Yes.
Q. And has the Planning Commission required, as a condition of approval of their plat, the dedication of a strip on
Glyndon Street 7
A. I don't believe that was a condition of approval in
this case, due to the fact that there was prior action of the
Commission concerning this property, and that would not
be what we would call ''cricket."
Q. So in the Hagmann case you required it, but in the
property in back of it you didn't? You required it of Hagmann, but you did not require it of Safeway on the same
street?
A. That is right.
Q. Did you require that at Mr. Hagmann's request? Did
he ask you to put that condition in?
A. No.
Q. I show you the plat you were questioned about a few
minutes ago, dated February 23, 1957, by Carpenter and
Cobbs, and ask you what requirements would your planning
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Commission state to the person who submitted this plat to
you? What would need to be added to this in order to be
considered by you 'l
A. First, I would have to assume certain things, that this
is residential, an existing subdivision, where the tract of
landpage 118} Q. (interrupting) What would you advise them
they would have to add to it in order to be considered by you 1
A. It is F. N. Hagmann, Hagmann here, which indicates
it is residential, andQ. (Interrupting) Am I correct in saying you did require
the boundaries of the Hagmann properties be shown on this
plaU
A. That is right.
Q. And you have some requirement that Mr. Hagmann
·
would have to sign an application T
A. It would have to be certified to by a civil engineer.
Q. So the one thing that would have to be added to this
plat wold be to show the outward boundaries of the parts
owned by the person who owns the property shown on the
plaU
A. Yes.
Q. Are you familiar with the sale of Mr. Hagmann of some
property owned by him, to the safeway 'l
A. No.

Mr. Rust: I object. I don't know what that has to do with
this case.
Q. If he says he is not familiar, that answers your objection not familiar with it 'l
A. No.
Q. You are not familiar with how the Safeway got pos-

session of that property?
A. No.

page 119 }

Q. How long have you held that position 1
A. I have been with the Planning Commission
since about 1952.
. · Q. That is all.

By Mr. Rust:
Q. I want to ask one question. You stated, in response to
Mr. White's question, you don't remember Mr. Hagmann
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making any objections before the Planning Commission to the
requirement that the 10-foot strip be dedicated. Can you
remember whether Mr. Hagmann was present at the time
that condition was imposed f
A. I believe he was there on most occasions when that plan
was brought up.
Q. Do you remember whether you asked him to leave before
that was considered Y
A. We don't ask people to leave. They can stay right there
with us.
Q. Do you have any further use of Mr. Conrad 7
Mr. White: No.
Mr. Rust: I would like to ask that he be excused.

IRENE C. COLE,
a witness of lawful age, being first duly sworn testified as
follows:
By Mr. Rust:
Q. Will you state your name, please, Mrs. Cole7
A. Irene C. Cole.
Q. And where do you live Mrs. Cole 7
A. In Vienna.
page 120 ~ Q. What is your occupation 1
A. I am Clerk-Treasurer of the Town of
Vienna.
Q. In this capacity as Clerk-Treasurer of the Town of
Vienna, a:re you also custodian of tlie records of the Town
Council, their minutes, and the records of the Zoning and
Planning Commission meetings f
A. I am custodian of the Council minutes, not necessarily
of the Planning Commission.
Q. In connection with your duties, when any applications
under the Zoning and Planning Commissions, or under your
Subdivision Control Ordinance, are made, do they go through
your records, and you would have the date when they were
filed f
A. Yes.
Q. I want to ask you first of all whether, in .the early
part of 1957, any application was made relative to. the
rezoning ff the Hagmann property on Glyndon and Locust
Streets, if you remember and if so, the date such application was made.
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Mr. White: I object because it is irrelevant. There is a
condition in the contract relative to re-zoning. The vendee
is electing not to want to get out of the contract.
Judge: You alleged that it was.
Mr. White: Yes, I alleged that it was, and I alleged that
we wished to carry forward the contract. The only provision would be, if it is not re-zoned and we wished to exercise the right to rescind and there was no contention, we
wished to exercise the right to rescind.
page 121 ~ Judge : There has been considerable concern
here today about these additional plans being
submitted, and perhaps that is the reason why certain dedication is required.
Mr. White: Not as re-zoning.
Judge: You mentioned re-zoning yourself.
}.fr. Rust: I wonder if you can state the date that was
filed, if you have it Y
A. Do you refer to a re-zoning application concerning the
Hagmann, Nichols and Eossett properties T
Q. I don't know if all three are involved in it, but what I
am talking about, it was an application for re-zoning of the
Nichols and other properties. 1Vere they at the same time?
Mr. Nichols: They were at the same time.
Q. May I refer to my record Y
A. Yes.
A. The application for change in zoning, submitted with
respect to the Hagmann property, was filed February 12,
1957.

Q. ,vhat did that application seek to do?
A. If I may read from the application?
Q. Yes.
A. '' I would like to construct stores and offices, and the
adjacent ffreas to the nortll and west of this property are
already zoned commercial.''
Q. And that is dated February 12, 1957?
A. The application is dated February 12th, but subscribed
to on the 14th, so I am in error.
Q. Who signed that 7
page 122 ~ A. F. N. Hagmann, Jr.
Q. Is it correct that, under your zoning ordinance, there are two times each year which you hear applications for re-zoning property?
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A. Not now sir. That has been changed. Originally it was
only two times a year.
Q. ,Vhen was it changed, if you recall Y
A. It has been changed during the year 1957.
Q. Could it have been after the time this was filedY
A. I wouldn't like to answer that without checking.
Q. It is not too material. This was for the purpose of
having this re-zoned, all of the Hagmann property j
A. This application states the location of the property
covered by the application, and it does cover the 100 block
of Glyndon Street, the Park Street side, and 200 block of
Locust Street.
Q. Do you know what the result of that re-zoning was T
A. Yes.
Q. I wonder if you would tell us?
A. The request of re-zoning was granted. The zoning
classification was changed to commercial, with the exception
of a strip bordering Locust Street and being about 150 feet
in depth.
Q. The entire length of Locust Street, between Pa:rk and
Glyndon Streets 7
A. Yes.
Q. The other block Y
A. Yes, as I recall it, it was.
page 123 ~ Q. Was there also filed, somethime during the
period of early 1957, an application for a use
permit for transitional parking on any part of this property?
A. Yes.
Q. Do you know when that was filed Y
A. If I may check, I can tell you exactly when it was. As
I recall, it was about June. The application is dated June
13, 1957.

Q. What property does that cover?
· A 285 feet along Locust Street from Glyndon Street
right-of-way.
Q. Glyndon to Locust 285 f eetY
A. Yes, toward Hart.
Q. Did that application have anything in it other than a
request to use that as a parking area T
A. That particular request did not. It is a request to use
the land as transitional parking.
·Q. What happened to that application?
A. That application was withdrawn after the hearing.
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Q. It had notl1ing to do with the erection of any buildings?
A. No.
Q. ·was the·re a plat submitted to the Town of Vienna for
the subdivision of the Hagmann property in 1957 Y
A. Yes.
Q. I wonder if you can tell us when that was submitted
and what it covered?
page 124 ~ A. This subdivision plat was turned over to the
Planning Commission as is the usual procedure,
then referred to the Town Council.
Q. Do you have a copy of the plat submitted at that time,
with you7
A. I have a copy, yes.
Q. I wonder if we might see that.

{The plat was produced by the witness to Mr. Rust then
shown to Mr. White).
Do you have any objection Y
M-r. White: No.

Q. We can stipulate at this time that the plat that was
submitted is Exhibit #3. When was the date this application
was filed, if you have this 7 .
A. I am not sure I can give you the exact date, but the
Commission acted on it on June 19, 1957.
Q. You don't have the date it was actually filed¥
A. I don't have the particular record here, but I can
ascertain it would have been a week or ten days prior to
that time.
Q. A week or ten days 7 ·
A. Yes, that is the minimum time required for application.
Q. Can you tell me, Mrs. Cole, what actionMr. 'White: If it please the Court, the minutes speak for
themselves.
Q. You will recall on July 1st the Town Council then rejected this subdivision plat be~ause Mr. Ralph Hagmann refused to dedicate a 10-foot stnp along Glyndon Street!
A. Yes, that is what the records show, and I was at the
meeting.
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Q. Was that the only reason approval of this plat was
denied by the Town of Vienna f
page 125

~

:Mr. White: I object. I think the minutes
speak for themselves. This lady cannot testify

to that.
Judge: He says the minutes speak for themselves. Let's
let them speak for themselves.

Q. How long have you been connected with the Gove-rnment of the Town of Vienna, Mrs. Cole Y
A. Seven years.
Q. Are you pretty f amiliear with tlte streets in the town
and the condition of those streets, so far as you know?
A. I think so.
Q. "That did you consider or believe to be the condition
of Glyndon Street, between Maple Street and Locust Street,
at the time this application came before the Council 7
Mr. White: I don't see the relevancy of that, as to what
this particular lady's view was. She is not one of the persons passing on this.
Mr. Rust: She is one of the persons who had the records
of the town. She is better informed. You had Mr. Barney
testify, and he is not even part of tl1e Town Government.
You didn't object to him.
Were there any records, up until July 1, 1957, to you
knowledge belonging to the Town of Vienna, that indicated
the status of Glyndon Street between Maple Avenue and
Locust Street?
A. The records I had in the office at that particular time,
pertaining to Glyndon Street between Maple A venue and
Locust Street, indicated that Glyndon Street was an undedicated right-of-way.
page 126 ~ Q. So far as you know, was that also the opinion
of the Council 'l
A. Yes, it was.
Mr. White: I ask that it be marked out, "What is the
opinion of the Council 1" unless there is some basis for this
lady's statement.
Judge: I don't think she should give that.
Q. Do you consider, as custodian of the records of the
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Town of Vienna, do you believe from the information you
have that this portion of Glyndon Street was an undedicated
street as of July 1, 1957 7
A. Yes, sir.
Q. Since that date, has anything come to your attention
that would make you change your mind?
A. Yes.
Q. What was thatf
A. Information received to the effect that Glyndon Street
had indeed been dedicated to the width of 60 feet instead
of 50 feet in the year of 1955.
Q. Who gave you that information?
A. You did; sir.
Q. Your Honor, I don't know whether the Court will talrn
judicial notice of this. This is in Deed Book 1324, at page
373, dedu,cated by Messrs. Keith and McCandlish after the
death of Mrs. Echols, included with another street. It is
my opinion from my conversations with 1'.Irs. Cole, based
solely on this that the Town authorities had no
page 127 ~ idea, that Glyndon Street was a dedicated street,
and I came across it aceidentally, but it is a 60f oot dedicated street, 717.31 feet along and 60 feet wide,
running between l\faple Avenue and Locust Street.
Q. Will you identify what this is and whether this is your
certification on it 7
A. These are the minutes of the regular meeting of August
19, 1957 taken from my records and certified to by me.
Q. We would like to introduce this as Defendant's Exhibit
A for the purpose of showin~ the action of the Town Council,
by unanimous vote, correcting the error in the minutes of
July 1st, which are deleted in Exhibit #4 whicth you have
before you.
Mr. ,Vhite: That u.s shown in the minutes introduced bv
us. The line is drawn through the part introduced by·
you.

Q. That is all.
By M-r. White:
Q. The first application you were speaking of to Mr. Rust
had to do with zoning and you were giving the date of it and
the date it was acknowledged. You thought you got it sometime in February. Do you have any elate to show when it was
received by you 7
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A. I would have at the office, yes.
Q. Do you have it here 7
A. I don't believe I do. I may have indicated it on this
material I would be glad to check and see. It would be a
simple matter to check it. I have a receipt number and
everything here, if you would let me check at the
page 128 ~ office.
Q. Did you find that 7
A. No, I believe it was Befruary 14th. There were two
other applications received at the same time, received on
the same date.
Q. Is it customary when one parcel is sold out of a tract,
under your ordinance for the Council to require a subdivision
plat?
A. Yes, that is required in our su.bdivison code.
Q. Is that done in all cases 7
A. It is, as far as I know.
Q. Are you familiar with the property Mr. Hagmann sold
to Safeway stores 7
A. Yes.
Q. You know it wasn't done in that case 7
A. Our ordinance doesn't require it if it is a parcel of two
acres or more.
Q. It was exempt because it was two acres or more 7
A. That is right.
Q. So that sale is not part of your subdivision standards
because it is two acres or more 7
A. That is right. If property conveyed is not two acres
or more subdivision is required.
Q. Do I understand you to say the information the Town
Council had prior to July 1, 1957. was that Gleyndon Street
was not dedicated 7
A. That is right.
page 129 ~ Q. Would you have any explanation as to why
the preceding witness on the Planning Commission acted on the assumption that it was dedicated because
it was on your street maps 7
A. I am afraid I can't answer for what someone else said.
Q. It is shown on your street maps 7
A. Yes, it is shown on our street maps .. However, it shows
on other maps in the office as undedicated.
Q. So if the Planning Commission says they were of the
opinion it was dedicated, you were on the Council and could
say that the opinion of the Council was that it wasn't dedicated I/
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A. I know of no reason why they should have that opinion.
Q. I mean the Planning Commission.
A. That is what I am speaking of, the Planning Commission.
Q. What you are saying is that the Town of Vienna has required this condition of dedication of this strip from Mr.
Hagmann, believing this strip was not a dedicated streeU
A. Yes.
Q. It doesn't make any difference to the Town Council, in
its interpretation of its ordinances, as you have seen when
they were asking for a strip, whether the steet is dedicated
or not Y Is that correct?
A. I am not sure whether I am qualified to answer that
question. The Council generally follows the recommendations of the Planning Commission with reference to street
dedications.
Q. Did Mr. Hagmann make any objection, at the Council
meeting, to the requirement of dedicating the 10-foot strip Y
page 130

~

Mr. Rust: I think the minutes speak for themselves.

Q. I think it is different as to what he did as an individual,
rather than an official body.
Mr. Rust: It states in there what he did.
Q. Did he object?
Judge: It says he refused to dedicate. They are setting
that as a condition of the approval of the plat.
A. As well as I can recall, that was almost the only statement made. There wasn't a long discussion on the subject.
Q. The only statement was that he refused to dedicate?
A. The only statement was he refused to dedicate the 10f oot strip.
Q. There was no statement that they had no right to require the dedication or that it shonld be 2 instead of 10?
A. That is my recollection. I couldn't honestly say I remember anything else he said, no, sir.
Q. That is all, your ·Honor.
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Mr. Rust: "\Ve have the deed book here now, in which the
dedication of Glyndon Street is shown as a 60-foot street.
Will you need Mrs. Cole anymore 'I She has been most
patient.
Mr. White: No.
Mr. Rust: You may be excused.
Mr. White: Your Honor, in regard to this deed, I am not
familiar with it, and I recognize it is relevant if it is what
Mr. Rust says, and I think normally it would be proven by an
Examiner Title Expert testifying to what this
page 131 ~ deed shows, etc., an we would be perfectly satisfied to have Mr. Rust give his expert testimony
as to what it shows so far as dedication is conce·rned or
lack of dedication.
Mr. Rust: I don't think it takes an expert to read this.
This plat has nothing to do with it. This is the portion that
applies to Glyndon Street. They were the owners of the
property at that time. Your Honor, the plat referred to,
that plat does shown Glyndon Street.
Mr. White: We are satisfied with that deed if Mr. Rust
says it does cover this street.
:Mr. Rust: It is stipulated that that covers the Glyndon
Bteet property. But not accepted by the Town.
Judge: There is no question that this covers the 60 feet
and dedicates 60 feet on June 15, 1955.
KATHLEEN H6i\.G:MANN,
a witness of lawful age, being first duly sworn, testified as
follows:
By Mr. Rust:
Q. Mrs. Hagmann, would you state your name to the Court,
please?
.A.. Kathleen Hagmann.
Q. Are the wife of the defendant Ralph Hagmann 'I
A. Yes.
Q. Did you and your husband live with the late F. N.
Hagmann, Jr. 'I
A. Yes.
Q. You all lived in the same home'I
A. Yes.
page 132 ~ Q. Up until the time of his death'I
A. Yes.
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Q. Do you recall Mr. F. N. Hagmann, Jr. being in Garfield
Hospital in Washington in February 19577
A. Yes.
Q. Do you remember, by any chance, the date he returned
from Garfield Hospital f
A. I don't remember the exact date, no. I have seen hospital bills that says the 27th.
Q. As far as you know, that is correct?
A. Yes.
Q. Do you remember the exact time of day he returned from
the hospital f
A. I think it was in the morning, but I wouldn't swear to
it.
Q. Do you know whether it was early or late in the morning?
A. I think it was close to lunchtime, but I could be wrong.
Q. Do you recall whether or not Mr. Hagmann had any
visitors at his home on that particular day?
A. No, I don't.
Q. Do you remember whether Mr. James Barney came to
see him on that day?
A. I don't remember.
Q. Is it possible he could have come and you would not
rememberY
A. It is possible he could have come and I wouldn't even
know it.
Q. Were either you or Mr. Ralph Hagmann at home all
during the day of the 27th of February, if that
page 133 ~ is the day Mr. Hagmann returned?
A. I was probably hom all day.
Q. Do you recall, on Februa:ry 28th, whether or not Mr.
F. N. Hagmann, Jr. had visitors?
A. I think he did. I think on that day he had quite a
few visitors.
Q. Do you know who the visitors were?
A. Mr. Barney, I think Mr. Trout and Mr. Barney. l\fr.
Barney and li'r. Trout are the only ones I am sure I know
the identity of.
Q. Did you 'have occasion to talk to them while they were
there?
A. I think Mr. Barney stood in the kitchen and talked to
the nurse and myself.
Q. ·were you present during any conversations between
Mr. Barney, Mr. Trout and Mr. Hagmann?
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A. No.
Q. Is that because that was upstairs'/ Was Mr. Hagmann
upstairs?
A. He was in bed. If he was put in a chair, the nurse
had to practically carry him.
Q. Do you know whether, on that day, he was in a chairf
A. Yes, she always put him in for a short time, if only
for ten minutes.
Q. Do you remember, on February 28th, Mr. Barney and
Mr. Trout came to see Mr. Hagmann, could they have come
two days'I
A. I don't remember.
RALPH N. HAGMANN,
returned to the stand, and testified as follows:
page 184

~

By Mr. Rust:
Q. When did you first learn that the contract
of February 28th had actually been executed by your father?
A. Around a week or ten days after he died.
Q. How did you happen to gain knowledge of it at that
time?
A. My wife happened to find it one day while cleaning his
room, in removing some of the papers he had in his room.
A. Calling yom· attention specifically, did any negotiations
or conferences take place prior to February 28, 1957, whereyou were present in any discussions with Mr. Bell, Mr.
Trout and Mr. Hagmann with regard to the sale of this
property'/
A. No, sir.
Q. Particularly with reference to February 27, 1957, were
you in a conference in your home with Mr. Bell, Mr. Trout
and Mr. Hagmann?
A. No, sir.
Q. Did you make a recommendation in this contract or
suggest it be inserted by the town of Vienna?
A. Not to my knowledge, no.
Q. During the month of January, was there any time you
were present with Mr. Bell, Mr. Trout and Mr. F. N. Hagmann and Mr. Barney, or any other person discussing negotiations for the sale of this particular piece of property?
A. No.
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page 135

\

~

Q. After learning of this contract, within a
week or ten days after the death of your father,
will you state what you did with reference to the

contract,
A. I came to Fairfax and found the engineers or surveyors,
whichever it was, the Trout Brothers and Mr. Bell had ememployed to make the original survey in February of that
plat, to make the complete plat to be presented to the town.
I asked them to make it and prepare it as required by the
town ordinance.
Q. Was that done at the request or insistence of Mr.
Barneyf
A. I might have asked how I could get in touch with Carpenter and Cobbs, but that would be the limit of it. I came
here to their office and talked to them and asked them how
long it would take to get it ready.
Q. When did you receive that plat 7
A. Somewhere around the 1st or 3rd of June.
Q. After you received it, what did you do with iU
A. I merely took the original and the necessary copy to the
town office building and asked them if it could be processed.
Q. Did you follow up, shortly thereafter, to see that this
matter was brought to conclusion YA. I did, by attending the Zoning and Planning Commission.
Q. Were you represented at that meeting?
A. I represented myself.
Q. You presented the case yourself?
A. I presented the case myself.
Q. What else did you do after that 7
A. After my presentation and after the Zoning
page 136 ~ and Planning Commission hearing the Zoning
and Planning Commission held, I was asked to
leave the room, and I did. I left the building.
Q. Was any discussion of this stated before the Zoning
and Planning Commission 7
A. No.
Q. Did you later appear before the Town Council? ·
A. I did.
Q. And I think the result of that is now in the record 7
A. Yes.
Q. I think you stated this morning, when you were testifying as an adverse witness, that you did not think Glyndon
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Street was a street. "\Vhen did you learn, if you have learned,
that Glyndon Street is a dedicated street?
A. About a week or ten days ago, maybe less.
Q. Do you know, of your own knowledge, as Municipal
Councilman, as to whether or not Glyndon Street has ever
been accepted by by the town of Vienna for maintenance Y
A. It has not.
Q. Do you recall, in the middle of June, 1957, being presented with a check for $250.00 on the sale of this property!
A. I do not.
Q. There are four checks that have been the subject of
part of this testimony. Did you receive any one or more
of those four checks that were given for $150.00 each by
Mr. TrouU
A. Without seeing the checks, I can't say, but
page 137 ~ as far as I know, I ·received all four of them.
Q. What were they for Y
A. For rent.
Q. Was there ever any question as to whether they were
given for rent T
A. There bas never been any question, no.
Q. Did you ask Mr.•James E. Barney to negotiate for a
loan on the building you proposed to put on part of this
property?
A. I did.
Q. And did you go to Mr. Pumphrey's office, as stated by
Mr. Barney?
A. I did.
Q. Did you make a statement to Mr. Pumphrey and Mr.
Barney at that time that you felt there was no question but
that you could get out of. this contract of February 28th?
A. I did not.
Q. Have you ever made such a statement as that?
A. No.
Q. I think that is all.
By l\fr. "White:
Q. Do I understand you did not know anything about this
coritract of sale, this business of your father, at the tiµie
he made the contract 1
A. Not until after the paper· here h~d been signed.
-·
Q. Did you know be was contemplating selling
page 138 ~ it?
· A. He told me, after the 28th of February, or

I
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the evening of the 28th of February, that Mr. Trout and Mr.
Barney had approached him on the sale of the building.
Q. But he did not let you know when he signed the contract I
A. No.
Q. ·when was the first time you found the contract T
A. I found the contract a week or ten days after his
death.
Q. Where did you find it T
A. In his room. I wasn't there at the time. :My wife
presented it to me that night when I came home from work.
Q. You hadn't found it before thaU
A. No.
Q. You found it after you qualified as executor, or before?
A. I think it was after I qualified.
Q. After you qualified as executor, did you make any
search of the land records at the Court House as to property
acquired by your father?
A. I did not.
Q. So you did not ever locate this contract recorded in the
Clerk's Office? You didn't know that?
A. No.
Q. "'\Vhat did you do when you found out about this contract? "'\Vho did you go to Y Who did you see Y What did
you do!
A. I went to Carpenter and Cobbs.
Q. Did you talk to Mr. Trout about it?

A. No.
Q. In other words, you accepted it as a contract and didn't inquire at all about what happened from February 28th to that date?
A. No.
Q. What was the first thing you did to start compliance
with the contract7
A. I started getting the subdivision plat in readiness for
approval.
Q. When did you first see the plat dated February 23,
1957, of Carpenter and Cobbs?
A. Around the last of February or the first of March,· I
think on the last· day of February.
Q. Did you see that before you knew about the contract T
A. Yes.
Q. Wl1ere did you see itT Under what circumstances?.
A. I received a call from my wife that the nurse. was down
there, very excited, telling her Mr. Barney and Mr. Trout had
page 139 }
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a paper they wanted her to witness. She thought it was some
kind of sale, she didn't know which one. I immediately went
home. Mr. Trout and Mr. Barney were in the bedroom
with my father. They looked like cats that ate the canary.
I asked my father what it meant. He said they submitted a
plat and wanted to buy the property.
Q. He did not tell you he was going to sell itf
A. No.
Q. Was the plat attached to the contract at that time 7
A. No, it wasn't.
page 140} Q. How did you happen to get iU
A. We kept it. He kept it-I didn't.
Q. Do you deny there was any money tendered to you
by Mr. Trout in the sum of $250.007
A. In the sum of $250.007
Q. I think that was right.
A. In June?
Q. Yes.
A. Yes.
Q. Do you deny you stated you were going to get out of the
contract because your father sold too low7
A. I deny it.
Q. The reason you were unable to go through with this
contract was because the Town Council required you to dedicate this strip and at that time you were of the opinion this
was not a dedicated road 7
A. That is right.
Q. Were you of the opinion that the Town Council had no
right to require dedication of this 10-foot strip7
A. Yes.
Q. Do you believe ·they would have had a right to require
you to make this dedication if that had been a dedicated
road.
Mr. Rust: I object.
Judge: Suppose they were dedicating the 60 feet. Would
it be necessary to set up a street wider than that 7
Q. I asked the question, if it had been a 60-foot
dedicated road, would you have had any belief as
to whether they could require 10 feet of you i
A. I don't think they could, no.
Q. How long have you been on the Town Council 7
A. A little over three years.
page 141 }
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Q. Haven't you, before this, required dedications of streets?
A. Yes.
Q. When you submitted your plat, didn't you expect the
dedication of a strip to be a normal adjunct to the approval
of the platf
A. No.
Q. Whyf
A. Because, when I submitted it, I wasn't figuring on anything to be used at that particular time where an additional
10 feet was needed.
Q. But if the Council said they did need it, you did expect
them to require it, didn't you 7
A. Not if the rest of the streets are only 60 feet, no.
Q. When the Planning Commission made their recommendation of approval of your plat subject to your making a
dedication of 10 feet, you then took that before the Town
Council, didn't you 1
A. It automatically goes to them.
Q. And you, at a meeting with the Town Council, passed on
iU
A. Yes.
page 142 ~ Q. Did you make any objection?
A. I am pretty sure, yes.
Q. What did you do?
A. I made the remark that Glyndon Street was not a dedicated street and I didn't see any reason why I should have
to give 10 feet.
Q. You made the point because it was not a dedicated
street?
A. Yes.
Q. And .based it on the fact that it was not a dedicated
street?
A. Yes.
Q. That is the reason you claimed they didn't have the
right to require it, due to that fact?
A. That is right.
Q. You never made that contention until we came to the
Courtroom today.

Mr. Rust: I object to that statement.
correct statement.

That is not a

Q. This is the first time you have said you would not go
through with this, except that it is not a dedicated street.
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A. I said why should I be forced to do something on some
other action.
Q. You complain at that time you should not be forced when
the street was not a dedicated street. Then at that time
you said you were withdrawing one of your applications because it was not a dedicated street. You withpage 143 ~ drew that. And at the same time, you also withdrew one of your other applications because it
was not a dedicated street.
A. The other street was not dedicated.
Q. I am speaking only of Glyndon Street.
A. Two streets weren't dedicated.
Q. Do you content that the town of Vienna is not entitled
to require the dedication, in a subdivision, of a portion of the
property owner's land for property owners, where the street
is a dedicated street?

Mr. Rust: I object. The subdivision ordinance requires
certain width streets for certain types of streets. I think,
when he asked this statement, he ought to state wl1at size
street it was on.
The Court: On what ground 1
M·r. Rut: On the ground it is too vague, and is contradictory. The ordinance requires this. It is a habit.
The Court: A policy.
Mr. Rust: A policy, if you wish. I think when he asks
this question he ought to state what size the street is.
Mr. White: He could not answer about the width.
Mr. Rust: He could.
Mr. White: I have no idea what his answer would be.
What I am him is as a member of the Council, did he not
know that the Council required a dedication by the subdivision owner of the property, or other properties for street
purposes.
page 144 ~ Mr. Rust: I object to the question.
Judge: It lms to apply to the facts in this
case.
Mr. ,vhite: When he went there, he knew the·re was a
reasonable possibility they were going to require this. It
was a normal requirement so far as he knew, except for the
fact that he thougl1t this was not a dedicated street.
Judge : Ask him under a similar factual situation as
existed here, whether he would be called upon to do thatyou would not object to that?

t
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Mr. Rust: I still say 'he has got to state the street he is
talking about and whatever he wants to do about widening
that street. And we are talking about Glyndon Street which
Mr. Hagmann has testified to. You are saying dedication
of a piece of land adjoining a street which is not a street.
Judge : ·which they believe is not a street.
Mr. Rust: What is the width Y
Judge: It doesn't make any difference. The testimony
is that, at the time this application was acted on, Mr. Hagmann
believed Glyndon Street was not a dedicated street. It
turns out now that it is a street, 60-feet wide. In line with
Mr. White's question, does it make any difference how wide
a street is if it is undedicated T It has no width if undedicated.
Mr. Rust: If you ask me this question, '' Can the Town
Council require him to put a street through his property?"
I believe the Town Council would have tlie right.
page 145 ~ Judge: That is not involved here.
:Mr. Rust: Can't they require that streets go to
particular places and say, ''"\Ye need a street where no street
exists, and we will require you to put 60 feet up there to get
back to the Safeway?"
Judge: That is what I suggested a while ago. He is a
member of the Council, what is the Council's attitude on
ot11er occasions under a similar factual situation such as
tl1is T
:Mr. Rust: I don't think they can require widening of
something that doesn't exist. "\Vhat would the Council do to
require a dedication of this street! And I say it isn't a
street. If it exists, they can widen it in accordance with
the ordinance. If it doesn't exist, they cannot require him
to widen a street that doesn't exist.
•Judg-e: As I understand it, dicln 't 'he expect to have to
see this thing throug]i 1
l\fr. Rust: He didn't believe Glyndon Street was an
existing street. You are adding to nothing.
•Judge: \'Vhy do you object to his answering the question 1
Mr. Rust: I said I object unless I know how wide the
street is.
,Judge : Overruled.
1\fr. Rust: I would like to note an exception.
Judge: What is this similar factual situation as it existed
here.
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A.

·wm you

rephrase that, please 7

Judge: What Mr. White wants to know, when you filed this
plat, if you were aware of the policy or customary
page 146 } action, and taking into the case the actual and
similar and factual situations, did you expect
to make an issue of it 7
A. I did not.
Q. You did not expect them to exercise that authority
against you in this particular case, from your past experience?
A. No.
Q. Do you believe, from your past experience, they had
authority to take this?
A. I do not believe they did.
Q. Do you say they had no authority because that was an
undedicated street Y
A. That is right.
Q. We find it is a dedicated street, according to the information before us now. Do you have any reasonable
knowledge of what the value of the land is you would be
required to dedicate?
Mr. Rust: I think that irrelevant.
Judge: Do you contend, under this ordinance, that, if
there is in existence the wide thoroughfare of 60 feet, that
they can require an additional 10 feet for widening1
}fr. White: I don't know, your Honor.
Judge: "What does the question have to do with this?
Mr. White: Because it will show whether there will be a
loss if :M:r. Hagmann goes through with this contract, and I
also nm laying the groundwork as to whether he can be
compensated in cash if he does go through with
page 147 } it.
Mr. Rust: There is no evidence before the
Court that defendant will have to.
Judge: Objection overruled.
Q. What would you say is the value of this 10-foot strip
you refused to dedicat~?
A. I would have no idea.
Q. Now that you say this is a dedicated street, if it is
determined that tlle Town Council of Vienna has the right
to require dedication, would you make it 7

'
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Mr. Rust: I object to that.
Q. Doesn't that show his good faith in this?

Judge: The evidence now shows that dedication is there
by this deed. I think there is still existing, in the fact of
that deed, whether the Council would have the right to require
him to dedicate an additional 10 feet.
(Off-the-record).
Mr. ,Vhite: The Planning Commission testimony was that
everybody was operating under the theory that it was a
dedicated road.
Judge: Now that he knows it is a dedicated street of
60-foot width, would he go ahead and dedicate the 10-foot
strip, if it is determined that the Council has the right to
require it?
Mr. Rust: Go ahead and answer it.
A. I don't see why I would have to put a bottleneck in a
road.
Q. Your amre;i:. not
~
page 148 ~ Q. If this is the case, if it is because it is a
60-foot dedicated road, will you file your application before them and attempt to have it approved Y
}Ir. Rust: I object. That is not the point. This is based
on what happened, not what he would or would not do in the
·
future.

(Off-the-record).
Judge: Now he knows it is a 60-foot dedicated street, and
assuming the Council has no right to require the dedication
of that strip of land, would he approve the right of dedication.
Mr. ,Vhite: My question was: If you now find the Town
Council of Vienna would not have authority to require you
to dedicate this 10-foot strip because of the fact we now
know there is a 60-foot dedicated road, would you be willing
to refile your application, your plaU
A. I would.
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Q. One other question. If you are turned down by the
Town Council on reapplying, are you willing to ask for review
of this Court Y
. Mr. Rust: I object.
Judge: I overrule your objection.

Q. Would you be willing to ask this Court for a review
of the decision of the Town Council of Vienna should they
insist upon requiring a 10-foot strip?
A. I believe I would not.
Q. That is all, your Honor.
page 149

~

By Mr. Rust:
Q. In the event you did decide to bring it to
this Court and this Court should sustain the TO'\vn of Vienna,
would you be willing to take it to the Court of Appeals 1
A. I would not.
Q. That is the defendant's case.
(The hearing adjourned at 6 :05 o'clock p. m. Argument
of Counsel was scheduled to be heard by the Judge at 10:00
o'clock a. m. on Tuesday, November 19, 1957).
page 150

~

Virginia :

In the Circuit Court of Fairfax County.
James R. Bell, James Trout and William Trout,
Complainants,
'V.

Ralph M. Hagmann, Executor of the Estate of F. N. Hagmann,
.
.Jr. and Ralp11 l\f. Hagmann, individually, Defendant.
CHANCERY NO. 12062.
Testimony-SECOND DAY.
The arg-ument of counsel in the above captioned case,
heard by FonorablJ/ Harry L. Carrico, Judge of the Circuit
Court of the County of Fairfax, State of Virginia, in the
Circuit Courtroom located in the Court House, Fairfax,
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Virginia, on the 19th day of November, 1957, commencing at
10 :15 o'clock a. m. and ending at 12 :05 o'clock p. m.
Present: J. Walter White and Lois H. Miller, Co-counsel
for the Complainants.
John H. Rust and Jack J. Nichols, Co-counsel for the Defendants.
page 151

~

Mr. White: If the Court please, the contract
in this case, your Honor, is dated February 28,
1957, between the three complainants and the decedent, F. N.
Hagmann, Jr., and according to the terms of the contract,
the purchasers paid $1,000.00 in cash upon the execution of
the contract, and then the property is described by metes
and bounds and it provides for the manner in which the
balance of the purchase price of $29,000.00, should be paid.
There is a provision in the contract by which the vendor
was to make an effort to have the property re-zoned, and
a provision that, if he did not have it re-zoned, that the purchasers would have the privilege of terminating the contract.
The property has been re-zoned, and the purchasers have
expressly stated that they wished not to exercise any ri_gl1t
to terminate, that tl1ey wish to continue the contract. Then
there is the provision in regard to giving a deed and taking
back of a deed of trust, and the provision we have discussed
regarding the settlement date. All parties hereto agree
that settlement shall be made at the time the Carpenter and
Cobbs survey was approved by the Town Council. Then
there is the provision that taxes and interest shall be prorated as of February 28, 1957, and that in substance is the
contract, with the additional provision that possession shall
be given at once, so that in this case the purchasers took
possession of tl1e property as of February 28, 1957, under the
contract and have been operating the business
page 152 ~ which they were carrying on, the well-digging
business, since that time. In the discussion we
had with your Honor, you asked us particularly to trv to
find what authorities, if we could, as to what a vendor shall
do in cases similar to this. We have found two cases which
we believe show the general principles of the duty of a
vendor in a case of this type. The first reference is to the
case of Southern Raihva,Jf v. Franklin & P. R. Co., found in
96 Virginia 693, 32 Southeastern 485.
This was a case between two railroad companies and there
had been an agreement apparently to continue some operation under it and this was a suit to obtain specific perform-
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ance. The following is the portion which we felt was
particularly applicable to this case:
"In all of the cases above-referred to, or nearly all of
them, the same contention was made as is now made here,
that a Court of Equity will not specifically enforce a contract that calls for continuous service, involving the exercise of skill and judgment, and requires constant supervision
on the part of the Court, but it was overruled, and specific
performance decreed. Cases might be multiplied illustrating
the maintenance of jurisdiction by Courts of Equity in cases
like that at Bar, but it is deemed unnecessa:ry.
"The enforcement of the contract is also objected to on
the ground of hardship. It is not pretended that a lease was
induced by fraud or false representation of facts.
page 153 } It was entered into after due deliberation, was
reasonable and fair when made, and, as decla:red
in the preamble 'deemed judicially beneficial' to both parties.
Operation under it has demonstrated that the Franklin Company, instead of becoming a 'valuable feeder' to the main
line of the lessee has proved to be an unprofitable adjunct.
The hardship is due, in the main, to miscalculations in
making the contract, and in part by subsequent events and
a change of circumstances in no wise attributable to the
lessor.
"It is not doubted that there are adjudged cases which
hold though a Court of Equity will not decree specific performance of the agreement where it would entail great hardship, and the ha·rdship was due. in some measure at least,
to the conduct of the other party.
"But we question whether a Court of Equity ever refused
specific performance upon the sole object of hardship where
the contract in its inception was fairly and justly made
and the hardship is a result of miscalculation, or is caused
by subsequent events o·r a change of circumstances and the
party seeking performance is wholly without fa ult."
Now, I believe that shows the general principle that where
as in this case a person enters into a contract and the other
people take possession he cannot say "I don't have to
give a ·ten-foot strip of my land. If that is a part of the
contract, if he has assumed a certain obligation, the Court
will not hear him say that it carries with it certain expenditures which he, himself. did not wish to make,
page 154 } or did not anticipate.
There is an additional case which is Federal
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case which involves not a matter before a Town Council,
but a matter before the Interstate Commerce Commission.
This is the case of Watson Bros. Transportation Co. v.
Jaffa 'et al., found in 143 Fed. (2d) 340.
In this case there had been a sale by one of the parties
to the other of the transportation company and the provision of sale was that it should be approved by the Interstate
Commerce Commission. I say sale. It was actually a
lease. The Court says :
"The proposed lease agreement provides that it shall
become effective upon our approval of the transaction and
remain in effect for two and one-half years from such date,
or for the duration of the War and six months thereafter at
the option of the lessees; that provision of the duration of
the War shall be fixed as of the date of the signing of a
Treaty of Peace between the United States, on the one hand,
and Germany, Italy and Japan on the other. In view of
the indefinite nature of the last alternative, we shall approve the lease of the considered operating rights for a
term not exceeding two and one-half years.''
This suit was brought to require the seller, the lessor
herein, to obtain the approval of this transfer by the Iilterstate Commerce Commission.
"!fr. Jaffa pleaded in liis answer to the plaintiff's position that his 'agreement' of July 30, 1942, had
page 155 ~ become null and void for want of approval thereof by the Interstate Commerce Commission and
he denied the alleged agreement to cooperate to obtain
Commission approval.
"Holdcroft Company appeared and filed its answer of
intervener in which it disputed the defense asserted by defendant Jaffa.
"The prayer was that the Court order the defendant to
specifically perform the agreement between the parties
hereto, set out in the foregoing complaint, was sought to
comply with the order of the Interstate Commerce Commission and to do any and all things necessary to complete performance of said agreement."
This is what the complaint asked be done.
The Court, in reply to the lessor's contention that he did
not have to do these things that were necessary to get the
approval of the Interstate Commerce Commission, says:
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"But a man's obligation under his lawful contract is not
a white less binding upon him because of the fact that the
approval of the transaction must be had before the party
to whom he has obligated himself can receive full benefits.
The power vested in the Commission in respect to transferors of interstate trucking rights does not relegate the
owners of such routes to the status of ·non compos persons.
Such owners of such routes remain fully responsible in
morals, law and equity on such natural discussions as they
enter into in repect to their 1·outes. The fact
page 156 ~ that Jaffa's agreement with Watson Bros. Inc.,
to operate the routes did not justify refusal of
the Court to try to charge that Jaffa had become bound
to fulfill the Qbligation undertaken by him. The same fact
that the contract or transfer is subject to the approval
of a public agency is not a bar to a decree compelling a
party to execute the document necessary for the consummation of the contract of transfer. This principle is wellestablished in the cases involving agreements to transfer
liquor licenses, which, like the transfer in question here
must be validated by the licensing authority."
And they cite a number of cases and sent the case back
to the District Court for further proceedings, consistent
with this opinion.
It is our belief in this case, that even though we were to
take every contention made by Mr. Hagmann, this is a case
in which we have the purchasers in possession. It is not
a condition of t11e contract such as the one about re-zoning.
It is merely a settlement date. It was his obligation plainly
under the contract to bring about a settlement date by taking
the necessary steps to obtain approval of the plat. Your
Honor is familiar with the evidence. His first excuse was
tha.t he clidn 't know anything about the contract, another
excuse was that his father had recently 'died, so further
time passed, The evidence shows ho was asked orally and in
writing to bring about a settlement date. Finally, he prepared the plat which was introduced into evidence. The plat
which was introduced into evidence was appage 157 ~ proved by the Planning Commission. It came
before the Town Council, and the excerpts from
the minutes of the Town Council show that' the onlv basis
on which they turned the plat down was Mr. Hagmann 's
refusal to dedicate a 10-foot strip. Under these cases, he
is obligated to take the necessary steps and could not complain on the ground of hardship. As a matter of fact, he
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made no effort to show hardship in this case. Our testimony
was it would benefit him, and also he made no effort. Even
if the dedication of this 10-foot strip was something he had
not thought of, he cannot escape going that which the contract requires him to do by saying it would cost him a little
bit of money. We believe that he has had ample opportunity to bring about a settlement date. He has not only
had ample opportunity, but it is his own action which has
prevented that event from arriving when he refused to
dedicate the 10-foot strip. This is not the type of case where
you have an unexecuted contract, the purchaser on one side
and the seller on the other side, and execution of the contract carrying with it transfer of possession. This case
comes more under the principles of law set forth in Michie 's
Jurisprudence under Specific Performance, under Section 44,
where it is stated: "Effect of Possession-Equity follows
the law in holding that time does not run against one who
is in possession in the exercise or assertion of a right, and
hence, a vendee who enters upon land and holds the land
with the vendor's consent and acquiescence will not be barred
by the mere lapse of time, nor until he is put in default by
notice to surrender the premises or pay the price.
page 158 ~ ,vhen the vendee has not possession under an
executory contract of sale of land, in order to
have equity grant specific performance, he is held to greater
diligence in performing the contract and asking performance than in the case of a vendec in possession under the
contract."
I think that is the answer to many contentions of Mr. Hagmann that the vendees are not ready, willing and able. This
is a case of greatest possible loss to the vendees. Under
this evidence, we have men who bought the business from
Mr. Hagmann here, who was a party to that contract, as
well as his father. The business is on these premises. They
gave up the place that they had been in which was the home
of :Mr. Trout, they started this business l1ere. The testimony shows the understanding between them and Mr. Hagmann was that he would sell the property on which the
business was located. Mr. Hagmann, the decedent, kept his
word. They entered into this contract, and ·the complainants did everything they were supposed to do under that
contract. The period of the lease ran, I believe, under the
evidence, until April. They have shown they have made
improvements on it. They have built up their business.
There is no place in the area they can transfer the business
to. In other words,· the loss to' them in this case would be
terrific. The heir in this case, and the executor, I believe
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under the doctrine of equitable conversion, that is, Mr.
Hagmann, as heir, holds nothing but bare legal title and the
right to receive the purchase price. We submit in the final
analysis all Mr. Hagmann is saying is that he is going to
conduct this in such a way as to not perform. He could
. have performed the day this plat was submitted
page 159 ~ to the Town Council. He chose not to. There
is no provision in the law against his giving and
. the vendees recording this deed. As heir and executor, he
acquired this property subject to the obligations his father
had placed upon the property. .He stands in the same shoes.
We believe that the Court, under the authorities, can say
either of two things to the defendant. One is, "I will require you to do that which you are contractually ·responsible
to do and that is to obtain approval." or '' I will" (and this
is what we ask the Court as first alternative) "I will require
you to give deed to this property in accordance with the contract because you have had ample opportunity to bring about
settlement date and have failed to bring it about and have
notified these people you are not going any further so that
you cannot say you wish any further time.'' So in concluding
on that, we say it is our opinion that the Court can give redress to these people who admittedly have contracted for the
property. The Court can either make him bring about a
settlement date or make him execute a deed because the
time for settlement has long past. He has no right to a
further period of time in order to obtain the approval of a
plat. That is in substance our position. As to answers of
the defendant I submit they have failed to introduce any evidence in support of their answer. They have done this.
They have attempted to show our parties are not ready,
willing or able. They have tried various defenses of that
type, but all of those we feel certain you will agree have
been disproved. They have not been able to support them.
Then they have said it is impossible for them to
page 160 ~ perform. We know it wasn't impossible. It was
the action of Mr. Hagmann that kept the Vienna
Town Council from putting its stamp of approval on this
plat he submitted. The evidence shows the Planning Commission recommended approval subject to dedication. The
evidence from the gentlemen from the Planning Commission
brought in to testify was that Mr. Hagmann made no objection to the dedication. Then it went to the Town Council
and he said, "I will not dedicate," According to the minutes
of the meeting, the plat was not approved, solely for that
reason. The other excuse, he says, is inability to perform.
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But there is no inability to perform, he could have performed
today, he could have performed then. It is a studied attempt by him to get out of the contract, which he says was a
bad contract insofar as his father was concerned. He denied
those statements, but he did state that complainants "Looked
like the cat that ate the aanaries," showing he was very much
upset over the conveyance his father made. There was
nothing introduced into evidence to show any prohibition
against the giving of this deed or againt the recording of the
deed. The State Law, which would be before the Court
ithout being introduced into evidence, indicates this .is not
a subdivision at all because it is division of three particular
properties each into only two parcels. There is no prohibition in the law against us receiving the deed and recording
it, with or without this individual plat attached to it. The
only thing we can see the defena-nt has really said
page 161 ~ in this case is, '' Since I am the one supposed to
get approval, I am not going to get it, so you
gentlemen can stay in possession 50,000 years, but I will
never let you have the deed to it.'' We submit that the
Court has authority to make him do what he should do.
(ARGUMENT ON BEHALF OF DEFENDANTS).
Mr. Rust: Being of the opinion tl1at the evidence presented in this case has been heard and digested by your
Honor, I should like to confine my remarks to a brief statement of the case, the facts which I feel are basic to a decision, and the questions involved which I believe justify a
dismissal of this case. Complainants, James R. Bell, James
Trout and William Trout filed their bill of complaint against
Ralph M. Hagmann, Executor of the Estate of F. N. Hagmann, Jr., and Ralph l\L Hagmann individually, to specifically enforce a contract for the sale of real estate located in
the Town of Vienna, Virginia, alleging, among other things
(a) that the complainants have always been ready, willing
and able to comply with the terms of the said contract, (b)
that they have generally made this known to the defendants, (d) that the defendant has wrongfully and wilfully refused to submit to the Town of Vienna for approval a plat
referred to in the contract, (e) that the defendant has wrongfully and wilfullv refused to take steps necessary to obtain
approval of said plat by the Town of Vienna, (f)-by
amendment-that the defendant has wrongfully and wilfully
refused to take the steps to obtain approval by the Town of
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Vienna of the plat submitted by him to the Town
of Vienna, and, (g) that complainants have expended large sums of money in purchasing and
operating their business in reliance upon their contract rights
to purchase said property and will suffer irreparable damage if the contract is not performed.
The defendant by answer denied that the complainants
were ready, willing and able to comply with the terms of
said contract, that such has been made known to the defendant, or that tender or performance had ever been made.
The defendant denied all allegations regarding wrongfull
or wilful ·refusal to submit the required plat to the Town of
Vienna and alleged that the plat had been submitted and
rejected by the Town of Vienna, and, therefore, the defendant could not legally subdivide or sell the land which was
the subject of this contract. Now, on that, we are at issue.
Now, what are the basic facts in this case 1
I am going back to October 29, 1955, when F. N. Hagmann,
Jr., and Ralph l\f. Hagmann, trading as F. N. Hagmann,
Jr. & Son, sold their well-drilling business located in the
Town of Vienna, Virginia, to William Trout and James
Trout. On the same date F. N. Hagmann, Jr., and Ralph M.
Hagmann, trading as F. N. Hagmann, Jr., & Son, executed
a lease of improved real estate in the Town of Vienna to
William Trout and James Trout, on which property said
Trouts have been and are now co11d11ci1ig a well drilling business, which is Complainants' Exhibit No. 7. The evidence
presently shows that payments, according to the
page 163 ~ terms of the sale of the business have not been
made by the said Trouts, and that the lease is
currently in default. F. N. Hagmann, Jr., being the sole
owner of certain real estate within the Town of Vienna, clid
enter into a contract on February 28, 1957, with ,James R.
Bell, James Trout and " 7illiam Trout, to sell 63,112 swuare
feet of said land for $29,000.00, $1,000.00 cash, and the balance secured by a deed of trust payable $250.00 per month,
including interest at six per cent per annum.
Said contract embodied t110 following clause:
page 162

~

"The parties hereto agree tllat settlement shall be made
at the time the plat showing the survey made by Carpenter
and Cobbs dated February 23, 1957 (Complainants' Ex11ibit
No. 2) is approved by tl1e Town of Vienna.''
F. N. Hagmann, Jr., died April 16 without advising the defendant said contract had been executed, and without taking
steps to obtain approval of said plat by the Town of Vienna.
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Ralph M. Hagmann, the defendant, is the sole heir at law
of F. N. Hagmann, Jr., and qualified as his executor.
Some ten days after the death of F. N. Hagmann, Jr., Ralph
· M. Hagmann discovered the contract among the papers of
said F. N. Hagmann, Jr. "Within a reasonable time thereafter
Ralph M. Hagmann employed the services of Carpenter and
Cobbs, surveyors, to prepare a plat and subdivision of the
land of F. N. Hagmann, Jr., showing tl1ereon
page 164 } the said 63,112 square feet as Lot 3. ( Complainant's Exhibit No. 3).
This plat was completed June 3, 1957. Said 63,112 square
feet was made up of three parcels acquired by F. N. Hagmann, Jr., during his lifetime, and said plat included the
boundaries of said tracts as required by the Town of Vienna
subdivision control ordinance.
Said plat was forthwith filed with the Town of Vienna for
approval. During the month of June. 1957, the Planning and
Zoning Commission heard the application for subdivision
and recommended approval subject to the requirement that
the defendant dedicate an additional ten-feet along the line
of Glyndon Street, which is shown on the plat as a fifty foot
street, for the purpose of making Glyndon Street in that area
,alone a seventy foot street.
On July 1, 1957, tl1e Council of the Town of Vienna, believing Glyndon Street to be an undedicated street, imposed the
same requirement on approval of the subdivision, and the
defendant refused to dedicate said ten-foot strip since he
felt it an unreasonable requirement. Hence the Council denied him the right to subdivide and thereby made performance of the said contract impossible. That is Complainants'
Exhibit No. 4. On July 5, 1957, the defendant notified complainants' attorney of the rejection of the plat by t11e Town
·of Vienna, making performance under the terms of the contract impossible, and re.turning the deposit check
page 165 } for $1,000.00, which is Complainants' Exhibit
No. 5.
On July 11, 1957, complainants' attorney returned said
check to the defendant who today is holding same. That has
been identified as Complainants' Exhibit No. 6.
On July 30, 1957, this cause was instituted by the complainants for specific performance against the d~fendant.
It was determined, after this suit was filed that Glyndon
-Street was a sixty-foot dedicated sb·eet.
The questions involved are briefly:
1. In a suit for specific performance of a contract, upon
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whom does the burden of proof rest, and to what extent must
the material allegations of the bill be proved Y
2. Did the defendant comply with the perfo·rmance obligations set forth in the contract of February 28, 1957, by presenting, for approval, ·to the Council of the Town of Vienna,
the plat introduced as Complainants' Exhibit No. 31
3. Was the defendant required to surrender to the Town of
Vienna a portion of his property where such requirement
was either unreasonable or beyond the requirements of the
subdivision control ordinance of the Town of Vienna in
order to perform the said contract 1
4. Did the defendant take such steps to secure approval of
Complainants' Exhibit No. 3 as were reasonably required of
him YMoving to the first question, that is the suit for specific
performance of the contract, upon whom does the
page 166 } burden of proof rest, and to what extent must the
material allegations of the bill be proved YI would
like to point out that in this portion of my argument I am
referring now solely to the allegations of the bill of complaint and whether the necessary proof has been presented
to the Court.
I would like to read first a statement from 49 American
Jurisprudence, 190, Section 167, wherein it states:
"In suits for specific performance the plaintiff has the
burden of proof. He must prove the existence of the contract
and its te-rms and that he is ready, willing and able to perform. The burden is upon him to show the complete and full
performance or offer to perform on his part.''
Now certainly there can be no doubt that the material allegations of the bill of complaint must have been proved by the
.complainants to entitle them to specific performance of the
subject contract. The proof required must be clear and convincing. Now is an affirmative response to a leading question clear and convincing proof within the meaning of sustaining the burden of proof! Were the complainants ready,
willing and able to perform at all times 1
Mr. William Trout answered yes, that he was. That was
the question. That was the answer. And that was the proof
presented to the Court. However ,the undisputed testimony
presented by the defendant discloses that there are two contracts between the complainants and the depage 167 } fendant, with the exception of Mr. Ball, neither
of ,vhich having been able or at least willing to
perform, and I refer there to the contract for the purchase
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of the business in October of 19551 which it is recognized
was in default in February of 1957. By way of explanation
Mr. Trout says we have added what we owed to the contract
price, the other contract being the lease, and I believe the
Court will remember the introduction of four $150.00 checks
which purportedly paid the ·rent only through the month of
May. Now, as to whether the defendants-pardon me-the
complainants have ever tendered performance of the contract, there is a complete lack of evidence.
The complainants' testimony discloses only one of the
complainants offered a check for $250.00 to defendant. That
was in the middle of the month of June of 1957, and that was
before the plat could have been approved by the Town of
Vienna. At no time was any substantial performance of the
contract tendered by the complainants.
The evidence shows that there ,,·ere three inquiries directed to the defendant to determine when settlement might
be made and those three times were one before the ninety
days set forth under the terms of the contract had expired
when Mr. William Trout asked about settlement and was advised by Mr. Hagmann that his father had just died and he
would see what he could do about having a plat prepared.
The second was in June, I believe, at the time the $250.00
was offered by Mr. Trout to Mr. Trout to Mr.
page 168 ~ Hagmann, and the third was the letter of June
26, 1957 written by Mrs. Miller requesting a date
for settlement. That was· before any action had been taken
by the Town of Vienna.
Now, there is no evidence of willful refusal to submit the
plat to the Town Council. The plat referred to in the contract
was not presented because the same would not have been considered by the Planning and Zoning Committee or the Town
Council of Vienna. There certainlv can be no serious contention made by the complainants that the plat of February 23,
1957, should be presented. If such is the contention, then the
suit should be dismissed forthwith. This problem will be discussed in another part of my argument in great detail, but
there is no evidence of wrong doing or willful refusal.
The· complainants have mentioned certain expenditures in
support of their allegations of expending large sums of
money in reliance upon their contract right to purchase the
property. Now, it must be borne in mind that the complainants have conducted a well drilling business at this location
since October 29, 1955. What are the expenditures that they
claim that they have made 7 First, there was gravel for the
entrance road. Secondly, they said they had to change the
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pipe racks, and Third, they had moved a threading machine

to a concrete pad in the rear of the building. Can it reasonably

be said that these items represented reliance on the land
contract? I think not. Nor is the complainants'
page 169 } contention that they are without a lease. The last
contract, that is the one of February 28, 1957,
recognizes and renews the lease of October, 1955 by its very
terms.
No evidence of irreparable damage has or can be shown. I
invite your Honor's attention to the case of Hagan v. Taylor,
110 Virginia, 9 (12) dicta by Mr. Justice Whittle:
"If the suit were for specific performance, it would, at
least, primarily rest on the plaintiff to show that he was entitled to that redress.''
In the instant case the complainants have not only failed
to carry the burden of proof, but have failed to present clear
and convincing testimony as to any material allegation.
Now, moving to the second part of my argument, did the
defendant comply with his performance obligation set forth
in the contract of February 28, 1957 by presenting for approval to the Council of the Town of Vienna the plat introduced as Complainants' Exbibit No. 3Y
I would like to read from the Code of Vienna:
"ARTICLE I.
"Section 10-1-Definitions. A subdivision is a division of
a lot, tract or parcel of land into two or more lots or other
divisions of land for the purpose whether improved or not,
of transfer of ownership, or of building development • • •."
And .Article II, Section 10-2-Preparation and submission
of plats.
page 170}

"ARTICLE IT.

"Section 10-2-Preparation and submission of plats. Any
owner or any proprietor of land situated within the corporate limits of the Town of Vienna, Virginia, who subdivides
the same shall cause the plat of such subdivision to be made.
No such plat of subdivision shall be recorded unless and until it shall have been submitted and approved by the Council
in accordance with the regul~tions set forth in this ordinance.''
·
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".ARTICLE ill.
"Section 10-3-Plats to be prepared by surveyor or civil
engineer. Data to be shown. When the plat is of land acquired from mO're than one source of title, the outlines of the
several tl"acts shall be indicated upon such plat."
"ARTICLE IV.
'' Section 10-17-:Minimum requirements. The foil owing
shall be considered minimum requirements and shall be
varied only for specific reasons, stated of record by the
Council:
"(f) Street Widths:
1-Alleys-20 feet
2-Service Drives-32 feet
3-Local Streets--.150 feet
4-Local Throughfares-60 feet."
ARTICLE X
"Section 10-25-:Misdemeanors; fines. Any owner of p1·operty or any tract of land who subdivides that
page 171 ~ tract of land and who violates any of the provisions of this ordinance shall be guilty of a
misdemeanor.''
Now, under the contract as written the plat prepared by
Carpenter and Cobbs of February 23, 1957 was to be approved by the Vienna Town Council.
Now, Mr. Charles H. Conrad, who was Chairman of the
Planning and Zoning Commission of the Town of Vienna,
testified when shown this plat that the same could not and
would not be considered by the Town of Vienna.
Mr. Hagmann knew that the 63,112 square feet divided
the F. N. Hagmann tract into two parts. As a matter of fact,
it divided it into three parts, and he also knew that the land
was acquired by not one, but three sources of title and he
wished to comply with the meaning of his obligation and he
caused a new plat to be prepared by Carpenter and Cobbs,
·
which is Complainants' Exhibit 3.
This plat conformed exactly. On this plat the vendors of all
three tracts of land are shown. Now, Lot No. 3, as shown on
Complainants' Exhibit No. 3, is the identical lot shown oil
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the plat of February 23, 1957 and introduced as Complainants' Exhibit No. 2, and is the same lot described in the contract of February 28, 1957, which is Complainants' Exhibit
No. 1. Now, recognizing that Glyndon Street was at best a
local street and believing the same to be an undedicated
street the defendant offered no change in streets abutting
the side of said property and by that I meanpage 172 ~ with regard to the submission of either the preliminary or final plat.
It should be remembered that the testimony presented disclosed that Glyndon Street was a driveway not always open
and was wet and almost impassable. The plat designated
its width at fifty feet and that is certainly adequate for a
local street under the subdivision ordinance of the Town of
Vienna. He had more than complied with his obligation set
forth in the contract of February 28, 1957 by presenting the
only type of plat that could or would have a chance of approval.
To claim this action was wrongful and willful certainly is
absurd. Now, moving to the thi-rd stage of my argument,
was the defendant required to surrender to the Town of
Vienna a portion of his property where such required was
either unreasonable or beyond the requirements of the subdivision control ordinance of the Town of Vienna in order to
perform the said contract? As a condition to granting approval of the plat presented, the Town Council saw fit to
impose an unreasonable restriction on approval of the subdivision. The Council required the defendant to dedicate a
ten-foot strip of valuable commercial property along Glyndon
Street as shown on the plat in order to make said street a
seventy-foot road, and that is Complainants' Exhibit No. 4
which contains the minutes of the July 1st meeting of the
Town Council.
Now, the testimony of Mr. Conrad disclosed
page 173 ~ the Planning and Zoning Commission erroneously
believed this to be a dedicated fifty-foot street.
The testimony of Mrs. Cole disclosed the Town Council
erroneously believed it to be an undedicated street and made
it a condition of adding a ten-foot strip to a street that didn't
even exist.
It should now be pointed out at this point that at no other
point on Glyndon Street, which is a considerable long street
in the Town of Vienna has the Town Council seen fit to acquire of adjoining property owners a seventy-foot width.
The testimony of M:rs. Cole the actual dedication of Glyndon Street in 1955 as a dedicated street was presented to the
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Court. The factual situation is the Town Council was seeking to establish a street wider than the widest street provided in their own ordinances, that is, namely, a sixty foot
strip was either by mistake or in actuality their decision was
unreasonable and rightly rejected by the defendant.
Now, at this point we are led to the pressing question
should the defendant have given np this land to perform his
contract with the Complainants? I think the answer to this
question should be no.
I cite 49 American Jurisprudence, Section 171-49 Am.
Jur. 194, Section 171, which states, as follows:

'' In rendering a decree for specific performance, the Court
has no power to decree performance in any other manner
than according to the agreement of the parties. The Court
should not assume to make a new contract for
page 174 ~ the parties and then decree specific performance,
or undertake to compel the defendant to do something he did not contract or agree to do, but should enforce
the contract in question according to its terms or not at all.
Specific performance will not be decreed of something which
a party has not agreed to do, in spite of the evidence that it
is deemed essential to the complete attainment of the benefits or advantages anticipated as a ·result of the contract."
Now, in the instant case to require the defendant to give up
valuable land would vary the terms of the contract between
the parties and a decree of specific performance would compel him to do that which he had not contracted to do.
Now, moving to the fourth question, did the defendants take
such steps to secure the approval of Complainants' Exhibit
No. 3 as were reasonably required o.f them? I would like to
read from 12 Am. Jur. 955, Section 379:
"Non-performance is excused where performance is rendered impossible by law. A contract which is legal in its inception but becomes illegal by subsequent statutory enactment is wholly terminated as soon as the statute takes effect,
even though the time specified for its performance has not
fully expired, and no action can be maintained by either
party for failure to perform the obligations of the contract
after the illegality has already attached. But these authorities
hold merely that it is a general rule of law that where a contract is lawful when made and a subsequent enpage 175 l~ actment renders performa.nce of it un;Iawful,
· neither party shall be prejudiced and the contract is at an end.''
·
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Now, in the instant case we are not speaking or dealing
with an implied condition as stated in that section of American J urisprudencc, but rather with a specific thing that is
spelled out in the contract and, namely, that is the approval
of the Town of Vienna. Approval was withheld by the Town
of Vienna and tbis discharges the obligation of the parties.
Wit11 reference to the condition precedent clause of the
contract, I would like to read from 4 Michie's Jurisprudence,
415, 416, under Section 61 :

"A condition precedent calls for the performance of some
act, or the happening of some event after the terms of the
contract have been agreed upon, before the contract shall
take effect. That is to say that the contract is made in form
but does not become operative as a contract until some future
specific act is performed or some subsequent event occurs.
'' Conditions precedent may be regarded as vital or suspensory. A vital condition precedent is one whose non-performance discharges the contract. A suspensory condition precedent is illustrated where the performance in a building
contract to pay for the work upon receiving a certificate of
approval from the architect. • • •
"In all of these cases it would appear that an
page 176 ~ action brought before the fulfillment of the condition would be brought prematurely, and though
only a non-fulfillment of the condition, when the action
brought before it was fulfilled would discharge the contract,
the condition suspends, according to its terms, the 1·ight to
the performance of its terms.
"Necessity of performance-\Vhere a condition precedent
is annexed to a contract upon which it is to take effect, tl1e
contract will not take effect until such condition is performed. Nor will it be enforced unless the condition has been
performed or waived, or the party relying upon it is estopped
from relying on it."
Now, the approval of the Town of Vienna was a condition
annexed to such contract. The condition has not been performed in spite of reasonable efforts of the defendant to
cause it to be performed. Hence, this action, in my opinion,
is unjustified, and should be dismissed forthwith.
The principle applying to the case is set forth in 3 A. L. R.,
624, Moller v. Herri1ig, 255 Fed. 670:
"But when the contract cannot he specifically performed,
and the only remedy is by way of damages, the Court will
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not inflict damages, if the breach for which damages are
sought has been occasioned by the law. In such cases it appears that the doctrine of dam'WU!ln <ibsqite infuria applies. It.
is a very well-settled rule of law that, if performance is rendered impossible by Act of God, or Law, or the other party,
it is a sufficient excuse."
In tl1e instant case the defendant went beyond
the letter of the contract and expended funds to
provide a legal plat to present to the Town of Vienna authorities, and he presented this plat willingly and without coercion, His application was denied because of his considered
judgment that the condition imposed was unreasonable.
However, in spite of all these efforts the complainants now
seek to have this Court say the defendant is required by law
to appeal the case. They believe the judgment is wrong.
w·here is the end of such a thing? Is it the Supreme Court of
the United States? The defendant employed counsel and expended huge sums. ,vhere do we draw the line of reasonable
efforU Now, I must draw the line at the point where the
defendant presented his case to the proper authority, or to
the Court, as the case may be, in good faith. I think he has
met the requirements of the law.
It is on this point that your Honor requested us to find
some law and it is a difficult item to find, but we have found
some and my conclusion that I have just stated is based on
the case of Poledor v. Mayerfield, 173 Northeastern, 292
(1930) arising in the Apellate Court of Indiana, which case
was later reheard (176 N.E. 32) (Kuehn). It states:
page 177 }

"We are of the opinion that the refusal of the building
commissioner to grant a permit relieved tbe appellants (Poledor, et al.) from t1ie obligation of rebuilding."
Insofar as I am able to ascertain it appears to
be the leading authority on the existing question.
I would like to read a brief statement from that case, or paraphrase it, the lease provided in case perfo1·mance was rendered impossible or by reason of fire or other casualty, Poledor would at once and as soon as possible rebuild or repair
the premises. .Subsequent to the said lease the building code
was enacted which zoned the city into fireproof limits and
regulating the thin~s therein. The ordinance required a permit to be obtained from the building commissioner before
erecting, constructing or repairing any building. The building was damaged by fire. Poledor filed a written application
page 178 }
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with the building commissioner for permission to repair and
rebuild. The building commissioner refused to grant the issuance of the permit on March 25, 1926.
I call attention to these dates for a particular reason, and
then quoting directly from the case: "There was no appeal
from the decision of the building commissioner. The next
day, two days later, on March 27, 1926, Poledor began tearing
down the building and a new building was erected and rented
to new tenants. Mayerfield sued for damages and hence this
case came before the Court. The Court held: "We are of the
opinion that the refusal of the building commissioner to grant
a permit relieved the appellants Poledor, et al., from the obligation to rebuild.''
Now, cited in this case, are several other cases
page 179 ~ involving decisions of the building commissioners,
the board of health and municipal ordinances that
were passed. Did each excuse the fulfillment of the contracts 1
That is the question we have before us in this case, what has
he done to be excused from further effort on his part.
Going to the second hearing on the Poledor case I would
like to quote the contention of Mayerfield, which to me is very
similar to the contention of Mr. White in this case: "The
demand is live up to the contract, ordinance or no ordinance,
permit or no permit. Rebuild is the demand and there is no
alternative." Your Honor, we have one other citation, wl1ich
I would like to refer to, 99 Virginia, 220.
The Court: What is thatf
Mr. Rust: 99, Virginia 220.
The Court: All right, I have it.
Mr. Rust: Now, it can only be concluded that the defendant in the instant case took the necessary and proper steps to
obtain approval of Complainants' Exhibit No. 3 and the performance of the contract was rendered impossible by law.
On Thursday I made a motion to strike the complainants'
evidence based on the proposition that the complainants had
the burden of proof and failed to prove any material allegation of their bill of complaint. As I recall, the Court made no
decision, but said he would take it under advisement at that
time. I now renew that motion.
page 180 ~ Now, further, I would like to state that no
decree of specific performance should be decreed
against this defendant since he is bound by a condition precedent in the contract which condition has not been fulfilled,
and that he was within his rights to refuse to perform and
could not be required to do so by the contract; and, that
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further performance is excused by operation of law since the
defendant took all reasonable and necessary steps to comply
with the contract.
I respectfully ask that this case be dismissed.
page 181 ~ Mr. White: May it please the Court, we do
not believe this suit was prematurely brought. Of
course, we could admittedly have continued in the property
and waited for time to pass. V\7e might have been held to be
guilty of Inches unless the decisions in Michie's Jurisprudence which I read in regard to possession are taken literally.
I think the proper time to bring suit was after Mr. Hagmann
wrote the letter saying he was not going to do anymore about
this. I thin it is his position that he controls the thing, I
don't believe he does. I think, where they fixed as the time of
settlement in this case, the time when the plat is approved,
and they do not put the time in the contract, in which the
vendor has to have that done, I think the law implies he must
get approval within a reasonable time. I do not think this is at
all analogous to the Indiana case Mr. Rust cited, where the
permit was denied and they could not build without a permit.
If the town authorities had said, in regard to the application,
'' Your plans and specifications need to have a certain kind of
tread on the stairway," and the man said he was not going to
put it on and that had been the reason for denial of the permit, I think the answer given to the lessor would he the same
one given by the Federal Court in the case I cited. As to the
first portion of counsel's argument that the complainants had
the burden of proof. The complainants I feel, has done all
those things in this case he could possibly be required to do.
The testimony does not show he was in default in regard to
purchase of this other property, the business~
page 182 } That was explained and agreed to. There is no
dispute about that. The money was offered,
whether due or not, to Mr. Hagmann, the $250.00 and he refused to accept it. The law does not require a man to keep
running to the seller each time and ask him, "Please take the
money". The argument of not being ready, willing and able
does not take into effect at all this principle of law that I have
cited dealing with a vendee in possession. Mr. Hagmann quite
obviously here wasn't asking for any money. He got everything he was entitled to and refused to accept what they offered him. He may have been hoping for a pitfall here so he
could get out of the contract on that basis, but he has not established it. As to the illegality, no ordinances have been introduced into evidence in this case. The State Enabling Act,
as we have said, shows clearly that this is not a subdivision.
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In Section 15-807 of the Virginia Code, so far as I can tell
tl1is is the Enabling Act, "Subdivision in or near towns," and
it refers to those who may subdivide into three or more parts
for the purpose of a subdivision plat. I don't know wxact"ty
";hat position defendant is in by not introducing the Town
· ordinances. ,vhether he is contending he will go to jail if the
Court makes him perform this contract, I am not positive.Judge: On that thing of not introducing the ordinances
into evidence we all agreed ( and I think the transcript will
.show) that I read certain transcriptions from the ordinances.
That means that I cannot dismiss it from my mind, Mr. White.
~

Mr. ,Yhite: I was reading that this morning
when we got this transcript, page 95, and you
asked Mr. Rust: "Are you asking me in this motion to interpret the subdivision ordinance?" Mr. Rust said, "I am
not arguing that at this time. What I am trying to argue is
that complainants have not sustained proof of allegations.'' I
assumed at that time if he had anything that would contradict the Enabling statute of which the Court does take judicial
knowledge, that he would say, "I offer this section into evi. dence. '' I assume that was what he was doing, and by not
doing it, he wasn't making those attempts, but was relying
that fhis was a condition precedent to the contract and that he
holds control and does not have to perform unless he believes
he should. We are in the same position as far as dedication
of this trip. If what he argues is correct and there is no authority of the Town of Vienna to require dedication of this
strip, he can go back have it approved.
Judge: He can go and resubmit it?
l\fr. W'hite: He can go and resubmit it under the evidence
today that this is a dedicated road of 60 feet. The is the whole
thing that enabled him to get this plat disapproved, or at
least get the condition put in, because the Council, according
to him, wasn't under the impression this was a dedicated
·sixty foot street. If they follow the law, they will give him his
plat without the dedication of the ten foot strip. If they do
not foil ow the law, this Court has authority to require them
to follow the law. This Court says from these ordinances,
and if they read these ordinances, "I think it is
page 184 ~ quite clear tl1ey had no authority to require this."
Then the Council will treat that as it should be
done. If you take Mr. Rust's statement, they have an approved plat subject to the illegal condition. That condition is
no good so far as equity is concerned, it is an approved plat.
Judge: The Planning Commission recommended it be appage 183

James R. Bell, et al., v. Ralph M. Hagmann, et al.

127

proved subject to the dedication. It was approved by the Town
Council subject to a dedication of the 10-foot strip but it was
denied, was it!
Mr. "White: I think you would say it is. In other words, it
was submitted to the Town Council and was approved with
that condition, and he says that, "I will not comply with it".
If the position of the defendant is correct, there is no penalty
here. ·what he is trying to do, it seems to me, and Mr. Rust
makes a very nice argument, I will admit, but what he is trying to do is get out of the contract by some method, by hook
or crook. He is on the Council. He knew this contract carried
with it dedication, etc. He goes before the Council, he doesn't
appeal, he doesn't object. When Mr. Rust says, '' How far do
you have to appeal the matter?" I think it is obvious. If a
person is required to do something and they come before the
Circuit Court of Fairfax County and the Circuit Court of
Fairfax County tells them to do certain things, so far as they
are concerned that is the answer unless they wish to go
further. You cannot accept the decision of your townspeople,
·
then turn around and say "I am not going to do
page 185 ~ it because it is not right." If you wish to excape
the decision of the Court, them you go up. If you
stop at any point, you must accept. What this man is doing
you take one of these builder, he says,' 'I am not going through
with the contract. I am not going to put in curb or gutter.
They don't have authority to make me do that." He can go
back and get this plat approved under the law. This court is
sitting here to see to it this decision is right. One of the many
things Mr. Hagmann showed bad faith in was when he mentioned toward the end of lhis testimony that he was willing to
go before the Council again but not before an unprejudiced
Court.
Judge: .It that what you rest your case on here, that this
man, as a member of this people's body, has induced these
other men to attach this condition in order that he could avoid
iU
Mr. White: I think that is entriely within the evidence,
your Honor. I am not resting my case on it. I use that as one
of the things showing not good faith. He is trying all the way
through to escape performance. It is not an instance of a ha:rdship on him, as in some of those cases we refer to, where the
complainant is asking a pound of flesh and the defend ant is
testifying to hardship condition. I say what the defendant is
trying to do is escape t11e contract his father made. He can
perform in any way he wishes to, by making the dedication or
by going there to the Council and having them net with knowl-
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edge of the facts, or by coming before this Court. We submit
the Court has authority to require him to do the things he
should do. Now as to contentions of opposing
page 186 ~ counsel that this is a condition precedent. It is
not a condition precedent. Defendant has had an
opportunity, he decided of his own / ee will not to get approval
of the plat. In other words, this suit is not brought too soon.
We are now entitled to a deed to the property and to give a
deed of trust, and as we said, there is no prohibition in the
law as to acceptance and recording of the deed. One other
thing, your Honor, in regard to conditions precedent. A
'' condition precedent" in the law is where the parties make
mutual promises, and say that the contract won't become
effective unless such and such happens. That is not this type
of case at all. This contract has long since become effective,
on February 28, 1957. Money has been paid under it, possession and use of the property have passed, the time for prorating insurance, taxes, goes back to February 28th. We don't
have a contract where it is necessary to have a condition
precedent to be performed before life is breathed into the
contract. We already have a contract in effect with the purchaser in possession, entitled to stay in possession and have
final settlement so he can get a deed to the property, not only
as equitable owner under the doctrine of equitable conversion,
but as legal owner, having a legal title.
Judge: I am -sure we all agree on what the law is on specific performance. I certainly agree with counsel for the complainants that this case should not be decided on questions of
tender by complainants within certain periods of time, and/or
the importance of time in the case. I don't think
page 187 ~ that has anything to do with the decision in this
case at all. To me, the case has to be decided on
whether or not the testimon~sh~valicflmicling contract
between these parties which can be enforced. I am sure you
w111 both agree that, to be entitled to this type of relief, there
must be both mutuality of remedy and mutuality of obligation
with such mutuality, of course, running to both parties to the
contract. If there are no conditions attached, supposedlv that
mutuality existed from the very beginning of the contact: from
the time of execution. If certain conditions attached to the
existence of the contract itself, or the obligations under the
contract, or part of the obligations under the contract, then
the mutuality would not come into existence until these conditions were performed. At one time in this State, the law was
that mutuality must exist at the very time of the inception of
the contract but that has been changed by subsequent decisions
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of the Court of Appeals, and I think properly so. It seems to
me, the question to be determined in this case is whether or not
the approval by the Town attached a condition to the contract
which, if not performed, or if its performance is not excused
or waived, or whatever might occur to take care of the condition, whether or not there came into existence a binding agreement in which both parties were bound and both parties could
compel performance by the Court. I think it is very important
to read this contract carefully. In some respects, it is a carefully prepared contract in other respects, it is
page 188 ~ poorly prepared. In regard to the provisions relating to rezoning, I believe they have no bearing
as to how this is to be decided, but this other language concerning approval of the plat does have a bearing. The provision concerning zoning placed in the contract is solely for
the benefit of the vendee. It was not one, the performance of
which the vendor could insist upon, and the vendee could use
it as defense to his non-performance. In other words, he still
could say, "I will take the property and compel performance."
It is plain the parties intended that condition to be one for
the benefit solely of the vendee, and if it were not fulfilled he
could refuse to perform, if he saw fit.
We now look at the language of the last sentence of the
typed part, "All parties agree, etc." It said all parties agree
to that, but nothing was said that if the plat isn't approved
the vendee can take the property anyhow. The Court recognizes that the parties placed this in there as being a condition which botb insisted upon and which was for the mutual
benefit and/or obligation of the parties. I am of the opinion
it is a condition precedent to the real performance of this
contract. It is perfectly true, as Mr. White says, certain
tbings were done immediately under this contract, certain
things were done which were called for by the previous contract, that is, possession of the property, but the real performance of this contract, the settlement of this contract,
the giving by the vendor of the deed and the
page 189 ~ payment over of the cash to the vendor and execution by the vendee of tl1e deed of trust, was
conditioned upon the approval of this plat.
The question then becomes (1) Does the submission of
Exhibit #3, rather than Exhibit #2, which was the one
called for by the contract, constitute such a departure from
the contract by the vendor as to cause this subsequent disapproval, and if so, was it done wrongfully and willfully, as
the bill alleges 1 On the other l1and, was it proper for him to
submit Exhibit #3 because of his contention that it was the
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only plat that properly could be submitted under the ordinance 1 Then secondly, we have to consider, aside from
whether Exhibit #3 was the proper plat to submit, whether
or not this man, as a member of the Council, and I think this
issue has to be met head on, I am sorry to say, whether he
as a member of the public body that had authority or obligation to approve or clisapprove the plat, whether he induced
his fellow members of the Town Council to attac·h this condition to ihe approval in order to give him what he thought
would be a means of escaping liability under this contract.
I am sorry to say that issue has to be met, but there was so
much of hinting and finally a direct statement of counsel in
his argument that I am compelled to answer it. The other
thing is whether or not he was under an obligation to take
reasonable efforts to secure approval and to take appeal
from the Town Council. I think it almost has to go without
saying, or however you want to analyze it, that
page 190 ~ they had no rigl1t under the evidence in this case,
in whatever light you want to view it-the nondedication of Glyndon Street, oi: the dedication,. whatever it
may be-they had no right to require that he dedicate this
ten-foot strip. I think too, I have to inquire into the points
:Mr. "White has raised as to whether or not, if the Town's
action is invalid, I should tell the Defendant to go ahead and
execute tlie deed to this property and deliver it to the the
complainants to put on record, and not to pay any attention
to what the Town Council says. You would also have to decide whether, under Mr. ,Vhite's contention, I can order him
to dedicate the 10 feet of this property.
Let me pass, first of all, on this question, that I say I am
sorry has been injected into this case, of the accusations
that this defendant used his position as a member of tl1e
Town Council to induce his fellow members to attach this
condition so he could escape his contract. I find, unquestionably, there is no evidence to support any such allegation or
accusation, or whatever you want to call it, and I think the
record should be made definitely and finally clear of any
such suggestion regarding that, because there is no evidence
to support it. Then, having decided in my mind it was a condition precedent, I must decide whether or not what has happened has excused performance or entitled complainant to a
deed whether the plat is approved or not. I have been confronted throughout this case with this question. Let us reverse the position of these parties, and let use assume that the
defendaut, the vendor here, is seeking to compel
page 191 ~ the complainants, the vendees, to purchase this
property, not withstanding the fact that the plat,
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Exhibit #2 or Exhibit #3 had not been approved by the
Town Council of Vienna, Under the facts in this case, could I
enter a decree compelling the vendee to perform? I think the
answer is clearly that I could not. I think that answers the
other proposition as it applies to the case as it now exists. If
on the one hand I cannot compel the vendee to perform, then
on the other hand I cannot compel the vendor to perform, because tbere is no mutuality of obligation and remedy existing
here.
Now as to the plats. To begin with, if I had any faith in
the allegations of the hill, that is, Paragraph 6, or in the
amendment I have permitted to the bill, or had any faith in
the allegations of this man's improper actions, I would be
more definite in my belief if this man had in fact submitted
Exhibit #2 to the Town Council. Because he knew, as I know,
that under the Ordinance, the only thing the Town Council
could do was to deny approval of the plat because, even as to
form, it did not comply with the Ordinance of Vienna. If I
were in his position and I were looking for a way out of this
contract, and knowing what the ordinance said, and certainly
he knew, if I were in his shoes, I would have taken the way
out by submitting Exhibit #2 whicl1 forthwith would have
been disapproved. Instead of that, he submitted the only
proper plat whicl1 could l1ave been submitted, that is, Exhibit
#3, To me it doesn't make any difference whether there is a
departure from the wording of the Town of Vienna Ordinance
and the Enabling Act, because, first of all the parpage 192 ~ ties to this contract bound themselves, before
either was reQuired to settle, on an approval of
this plat by the Town of Vienna Council. To me, it is not important, that the Enabling Act says three or more parcels and
the Subdivision Control Ordinance of the Town says two or
more parcels. I am inclined to agree with Mr. Rust that thi~'.
is subdivision of land into three or more parcels. He submitted the ·only plat that properly, under the ordinance, could
have been submitted and the council denied approval of the
plat. He refused to dedicate 10 feet and they denied it. I
think he was perfectly right in refusing and they were wrong
in denying approval, so at that point the conditions bad not
been performed. The question comes: Did he have to go
further and appeal that decision to the Circuit Court, or seek
review in the Circuit Court. All the law I have had submitted to me indicates he would not, and common sense dictates he would not have to. First of all, if these parties contemplated they would not be satisfied with the decision of the
Town Council of Vienna, then they could have put in the con-
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tract a provision that he take the necessary steps to appeal
to the Circuit Court or take it for review to the Circuit Court.
That they have not done. In addition, I think you have to
consider what is reasonable for this man. He is a member of
the Town Council. He took the position that he refused to
dedicate and the Town Council refused to approve, putting
him in a strange position to appeal. The parties themselves
did not consider he should go to that extent. Then
page 193 ~ this part Mr. White raises, that I should go
· ahead, as the matter now stands, in spite of the
fact that the Town Council has denied approval of this plat
because he refused to dedicate the 10 feet, that in spite of
that, I should order him to execute a deed to this property.
,vould I not, if I did that, be #1 requiring him to do something which the contract did not require him to do, that is,
under the contract, he wasn't required to execute any deed
until approval of the plat was executed. Second, would I not
become a party to his violating the lawf And then on the
point that has been raised as to whether or not I should require him to dedicate the 10 feet, would I not be ordering
bim to do something which he has not contracted and agreed
to do and which, as it stands now, on the evidence before us,
the Town Council could not require him to do. As you can
gather from my review of the evidence, the complainants
have not carried the burden on them of sustaining the allegations of their bill. I am of the opinion that there is not now,
nor has there ever been, a valid, binding agreement existing
bet~een the· parties because the condition precedent had not
been fulfilled, and that the required mutuality of obligation
and remedy do not exist. But in any event, I am of the opinion
that the defendant has made a valid and reasonable effort
to comply with the provision of the contract, which it has
been impossible for him to perform. Therefore, the prayer
for specific performance must be denied, and defendant's
counsel may submit his decree.
(The hearing adjourned at 12 :05 o'clock p.m.)
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