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VIRGINIA: 1IN THE CIRCUIT COURT FOR THE COUNTY OF CAMPBELL

BLAIR CONSTRUCTION, INC.,
A Virginia Corporation,

Plaintiff,

E

Ve

RANDY WEATHERFORD

t/a W. S. CONSTRUCTION
136 Austin Circle
Danville, Virginia 24540
(County of Pittsylvania),

Defendant.

TO THE HONORABLE JUDGES OF THE AFORESAID COURT:

Comes now the Plaintiff, BLAIR CONSTRUCTION, INC., by
counsel, and moves for Jjudgment against the Defendant, RANDY
WEATHERFORD, in the amount and on the grounds hereinafter set
forth:

1. BLAIR CONSTRUCTION, INC., (Blair) is a Virginia
corporation engaged primarily in the business of general
contracting for the construction of commercial buildings.

2. RANDY WEATHERFORD (Weatherford), on information and
belief, is an individual trading as W. S. Construction and is
engaged in the business of steel erection for commercial buildings.

3. Abbott Laboratories (Abbott) is a major national
pharmaceutical manufacturer and has a large manufacturing facility

which is part of its Ross Products Division located in Altavista,

Virginia.



4. Venue is properly laid in this Court in accordance
with the provisions of VA. CODE ANN. §8.01-262.1 A (Repl. Vol.
1992).

5. In late 1993, Abbott made known its intention to
build a 310,000 square foot, more or less, warehouse facility at
its Altavista site and invited Blair to bid on the job.

6. While preparing the bid for Abbott, KENNETH V.
BeCRAFT (BeCraft) of Blair was contacted by Weatherford, who wished
to submit a bid to Blair for subcontracting the building erection,
to include setting the steel, installing roofing and side panels.

7. On January 3, 1994, Weatherford did submit a bid to
erect the Abbott project for $229,000.00 plus $24,000.00 for using
concealed screws and friction fit insulation, for a total bid price
of $253,000.00. A copy of that bid is attached hereto as Exhibit
A.

8. Blair submitted a bid to Abbott based on
Weatherford's bid of $253,000.00 and became the successful bidder
and was awarded the contract for construction of the warehouse for
Abbott.

9. After the construction contract was awarded, Abbott
determined to add an additional 10,000 square feet to the building
and Weatherford and BeCraft, on behalf of Blair, agreed that
Weatherford would perform the additional erection work for the sum
of $7,150.00, thereby making Weatherford's bid price $260,150.00.

10. Having been awarded the contract by Abbott, Blair

proceeded to order the prefabricated metal building from



Varco-Pruden with delivery, and hence commencement of Weatherford's
portion of the contract, scheduled for May 2, 1994.

11. During the period of time between January 3, 1994,
and May 5, 1994, BeCraft and Weatherford discussed the project on
many occasions, mostly at the request of Weatherford who said he
just wanted to "stay in touch". On April 8, 1994, BeCraft sent
Weatherford a confirmation of the parties' agreement, attached
hereto as Exhibit B, and during the month of April Weatherford met
with Abbott's site manager at the job site to review safety and
permitting procedures. Weatherford left that meeting,
acknowledging that he understood the procedures and that he would
commence work on May 2, 1994, or as soon thereafter as the building
was delivered to the site.

12. On April 27, 1994, Weatherford sent a facsimile
message to BeCraft to add $60,000.00 to his price due to the
stringent safety regulations imposed by Abbott.

13. On April 29, 1994, BeCraft told Weatherford that
Abbott was not requiring anything more stringent than was already
required by the Occupational Safety and Health Administration but
that if Weatherford could point out any justification for the
additional funds BeCraft would make the request of Abbott.

14. April 29, 1994, was a Friday and Weatherford told
BeCraft that he would think about it over the weekend and call him
back on Monday. Weatherford did not call and despite repeated
attempts by BeCraft to reach him it was not until May 5, 1994, that

BeCraft was successful in reaching Weatherford by way of his mobile



telephone. At that time, Weatherford told BeCraft that he would
not perform his contract.
COUNT ONE - BREACH OF CONTRACT

15. The parties hereto had a firm meeting of the minds,
as evidenced by Blair's confirmation of April 8, 1994, attached as
Exhibit B, with respect to the scope of the work and the price to
be paid.

16. Notwithstanding the fact that he was contractually
bound to do so, Weatherford refused to perform the erection of the
building for Blair.

17. As a direct and proximate result thereof, Blair had
to procure three other subcontractors to perform the work
Weatherford had contracted to perform and expended $560,000.00
resulting in the 1loss to Blair of the difference between
Weatherford's contract price of $260,150.00 and the amount actually
expended or $299,850.00.

COUNT TWO - CONSTRUCTIVE FRAUD

18. The allegations of paragraphs 1 through 17,
inclusive, are here realleged.

19. Weatherford represented to Blair that he was willing
to erect the warehouse building for Abbott for the sum of
$260,150.00. This constituted a misrepresentation of a material
fact.

20. Weatherford's misrepresentation was made with the
intent that Blair rely on it and Blair did, in fact, rely on it to

its detriment.



21. Blair is damaged by Weatherford's misrepresentation
in the amount of $299,850.00.

WHEREFORE, BLAIR CONSTRUCTION, INC., demands judgment
against RANDY WEATHERFORD in the amount of $299,850.00 with
interest thereon from May 5, 1994, to the date of judgment pursuant
to VA. CODE ANN. §8.01-382 (Repl. Vol. 1992) and at the judgment
rate thereafter until paid, together with its costs and attorney's

fees in this behalf expended.

BLAIR CONSTRUCTION, INC.,
A virginia Corporation

BY:

Of Counsel

David W. Shreve, Esquire
SHREVE & BERGER

Post Office Box 547
Altavista, Virginia 24517
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VIRGINIA: 1IN THE CIRUIT COURT FOR CAMPBELL COUNTY

BLAIR CONSTRUCTION, INC.,
a Virginia corporation,

°s es o

Plaintiff,

v. : ANSWER TO MOTION
FOR JUDGMENT

cs oo

RANDY WEATHERFORD :
t/a W. S. CONSTRUCTION :

Defendant.
TO THE HONORABLE JUDGES OF THE AFORESAID COURT:
Comes now the defendant, Randy Weatherford, by counsel,
and answers the Motion for Judgment against him as follows:
1. The allegations are ADMITTED.
2. The allegations are DENIED.
3. The allegations are DENIED.
4. The allegations are DENIED. Our objection to venue
is being filed simultaneously with this Answer.
5. The allegations are DENIED.
6. The allegations are DENIED.
7. The allegations are DENIFD.
8. The allegations are DENIED.
9. The allegations are DENIED.
10. The allegations are DENIED.
11. The allegations are DENIED.

12. The allegations are DENIED.

RRETT 770 Main Street
?ééaggrag?tt GAR&%ZZ:}% ,S ‘?.aw Danville, Virginia 24541

A Professional Corporation

8



13. The allegations are DENIED.
14, The allegations are DENIED.
15. The allegations are DENIED.
16. The allegations are DENIED.
17. The allegations are DENIED.
18. The allegations are DENIED.
19. The allegations are DENIED.
20. The allegations are DENIED.
2l. The allegations are DENIED.

WHEREFORE, Randy Weatherford moves to dismiss the Motion
for Judgment filed against him and further objects to venue in
the Circuit Court of Campbell County.

RANDY WEATHERFORD

By counsel

Counsel:
GARRETT & GARRETT, P.C.
770 Main Street

Danville, Virginia 2454)
(804) 799--8100

By: /41~_ ( <::;;;;a_<ég£_
/  Joe Garrett -

CERTIFICATE

I, Joe Garrett, certify that a true copy of the foregoing
Answer to Motion for Judgment was mailed to David W. Shreve,
Esq., SHREVE & BERGER, P. O, Box 547, Altavista, Virginia 24517,

on this the 29 day of December, 1994.
ETT " 770 Main Street
?Jf’éﬁféff“ GAR&E}Z& GARR Danville, Virginia 24541
A Professional Corporation
2 -
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF CAMPBELL

BLAIR CONSTRUCTION, INC.,
A Virginia Corporation,
Plaintiff,
v. Case No.: 031CL94000285-00

RANDY WEATHERFORD,
t/a W. 8. CONSTRUCTION,

Defendant.

AMENDED MOTION FOR JUDGMENT

Comes now the Plaintiff, BLAIR CONSTRUCTION, INC., by
counsel, and moves for judgment against the Defendant, RANDY
WEATHERFORD, t/a W. 8. CONSTRUCTION, in the amount and on the
grounds hereinafter set forth:

1. Paragraphs 1 through 16, inclusive, of the Motion for
Judgment herein are here realleged.

2. Paragraph 17 of the Motion for Judgment is amended to
read as follows, "As a direct and proximate result thereof, BLAIR
had to procure three other subcontractors, and perform work itself,
to perform the work WEATHERFORD had contracted to perform and

expended the following amounts:

Pro Erectors, Inc. $102,287.50
Iron Erectors, Inc. 393,389.19
T & R Hill Construction, Inc. 65,684.50
Blair Construction, Inc. __46,927.31

$608,288.50,
resulting in the loss to BLAIR of the difference between
WEATHERFORD's contract price of $260,150.00 and the amount actually

expended, or $348,138.50."

10



3. Paragraphs 18, 19 and 20 of the Motion for Judgment
herein are here realleged.

4. Paragraph 21 of the Motion for Judgment is amended to
read as follows, “BLAIR is damaged by WEATHERFORD's
misrepresentation in the amount of $348,138.50."

WHEREFORE, BLAIR CONSTRUCTION, INC. demands Jjudgment
against RANDY WEATHERFORD, t/a W. S. CONSTRUCTION, in the amount of
$348,138.50, with interest thereon from May 5, 1994, to the date of
judgment pursuant to VA. CODE ANN. §8.01-382 (Repl. Vol. 1992) and
at the judgment rate thereafter until paid, together with its costs
and attorney's fees in this behalf expended.

BLAIR CONSTRUCTION, INC.,
A Virginia Corporation

i a T
. N o P
e e

« U =T

By: 5 .
Of Counsel i
David W. Shreve, Esquire
SHREVE & BERGER
Post Office Box 547
Altavista, Virginia 24517
CERTIFICATE

N
This is to certify that I have this \ ) day of
September, 1995, mailed a true copy of the foregoing Amended Motion
for Judgment to the following counsel of record:

JOE GARRETT, Esquire
Attorney at Law

770 Main Street

Danville, Virginia 24541 : :;a
7 PRSI e L Y]

. iy AL
RS {}q:-if-’l‘/d =

David W. Shreve

11



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Ve

RANDY WEATHERFORD t/a
W. S. CONSTRUCTION,

Defendant.

VIRGINIA: oP \(‘\“P‘
IN THE CIRCUIT COURT FOR THE COUNTY_OF CAMPBELL %
WCOURTWW
il
BLAIR CONSTRUCTION, INC.,
Plaintiff,

Case No. 031CL94000285-00

-Reported By:

THE HONORABLE J. MICHAEL GAMBLE, PRESIDING
Transcript of Proceedings
January 29, 1996
Rustburg, Virginia
AR \
CZLy 0T
Grrrn LD Ty
R:’,:_.}..- sy :';' « ni\ )h;
258 /f}mo& 7
T - i
. Aﬁji?%f¢{{"
* % % *

EVANS & COMPANY
Court Reporters
Post Office Box 11822
Lynchburg, Virginia
(804) 239-2552

24506

DIANE M. WHITMAN, RPR
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Q Was there a time when you did residential work?

basically, residential type:éénstructio

A We did residential work to support the
commercial work until about 1985.
Q And in 1985 did you go exclusively with

commercial construction?

A Yes.
Q What precipitated your decision to do that?
A Because we were so rural. Residential homes

were so distant and the dollars involved and I really
preferred to do commercial work and -- and because they
were -- were larger contracts.

Q All right. What size company is Blair
Construction now and was it then in 1993, late 1993 and
ninety-four?

A In 1976 we were doing one hundred and
seventy-five thousand a year and last year feceipts were
over twenty million.

Q How many employees does Blair employ?

A It -- it varies from seventy-five to one
hundred, because of the season.

Q Okay. And what's the typical number of
projects that you'll have going at any given time?

A Twelve to fifteen.

Q How much projects did you have going when you

13 Page 8
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A Well, basically, the Gretna office is ;*E

maintenance for equipment and -- and payables, bills
payable, and, also, we maintain a project manager there
and I maintain an office there as well as Lynchburg and
that handles that area and the Danville area.

The Lynchburg office pretty much handles the
Altavista, Campbell County, Roanoke, and Lynchburg work
and that office has an executive vice president, Mr.
Henderson, and a vice president, Ken BeCraft, and two
other project managers and secretaries, of course.

0 What do Mr. Benderson and Mr. BeCraft,
actually, do?

A Basically, they assemble bids and the majority
of theirs are of a design/build nature. They assemble the
project, put it together, price it, and either they will
give it to a project manager or in some cases they may
manage it themselves.

Q Now, when you say "manage it themselves,”
what's entailed in contract management?

A Contract management is to -- to expedite
contracts with subcontractors, also, be sure that
materials are available at the correct time, which, of
course, this would involve scheduling, and they would be
on site and in the office. Also, they would take the bid

that they have done. They would do monthly billings.

14 Page 10
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So, it -- I mean they -- they really get
married to this project from beginning to end.

0 Was Ken BeCraft the one who was given this
project to design and build?

A Yes, after -- when the bidding process started.
Initially, I did the initial estimétes for Ross back in
eighty -- ninety-three.

Q Now, explain that to the jury.

How did you get involved with doing this thing

initially and when?

A Mr. DoBois from Ross called me and said that
they were interested in doing a =-- in building a warehoﬁse
facility in Altavista.

Basically, they thought they were going to try
to do it on a design/build nature -and would -- could I put
some preliminary numbers together and we do that quite
often.

So, I, basically, took what criteria they had

and assembled some construction costs.

Q Was that any sort of formalized bid?
A We did type up just a -- a simple format
just -- so they would know the square footage and maybe

the height but, basically, it's a very simple explanation
of what the cost would be.

Q At that point was the project even put out to

15 Page 11
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bids?

A No, no. We hadn't even -- there wasn't even
sight work involved. It was just the building itself and
then they -- Ross called us in -- in the fall of
ninety-four and --

Q Fall of what year?

A Fall of ninety-four -- let' see.

Ninety-three. I'm sorry.

Q All right.
A And asked us to -- if we would like to
participate in bidding this project and if -- if they

decided to proceed that we would build it in the
ninety-four season.
Q Now, was any other contractor, general

contractor, such as yourself, contacted to bid this job?

A There were four others if I remember correctly.

Q And so you were one of four who was in the
running?

A I was one of five I think.

Q Okay. You had four others?

A Yes.

Q Did you know this at the time that the bid was

but together?
A Oh, yes, yes. They -- they had us all come in

and met with us and pretty much gave us -- gave us all the

16 Page 12
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same criteria as far as the size building.

Q Now, what type contract was this to be?
A This was to be a design/build contract.
0 Explain for the jury, if you will, just what a

design/build is as opposed to an architecturally designed
contract.

A When we get plans from an architectural design,
basically, they are done from site work to finish. All
the finishes other than maybe color selections is all
right there in the spec book and the plan, all dimensions,
everything.

So, there's really no hidden agenda, so to
speak, unless there's just been an error made that was
unforeseen and we take the plans and go through them and
bid it and accept bids just like we do in the other
process.

A design/build -- basically, they give you a
criteria and -- and this particular one -- they just said
here's where we want to build it, make a proposal each of
you of how you would fit this building on this piece of
property, and we want it "X" number of square feet.

Therefore, we had to hire an engineering firm,
an architectural firm, which was McKinny (phonetic) in
this particular case out of Ashland, and together we

designed and -- and put the project together just as the

17 Page 13
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other contractors did.

You go from start to finish and you invite
subcontractors to give you prices and each will =-- will --
will price the job if they choose to do so and you
assemble these prices.

Q Mr. Blair, you I think are a Varco-Pruden
licensed dealer, are you not?

A Yes, I am.

Q Explain for the jury what a Varco-Pruden
building is?

A It's a particular brand of pre-engineered type
building. There are about three or four major building
companies in -- in the United States. There are probably
fifteen, twenty, thirty metal building companies but Varco
is one of the top four in the nation and they =-- they will

pre-engineer design a building to custom fit whatever your

needs are and it's a steel -- and an all steel structure.
Q Where is Varco-Pruden nationally located?
A The -- the plant that, basically, we deal with

is in Kernersville, North Carolina. Part of this job came
from Alabama, because they did a share of the workload
because the project was so large.

Q Have you been té these plants?

A I have been to the Kernersville plant. I have

not been to the Alabama plant.

18 Page 14
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million dollars worth of steel. '}K '}K ->{<
So, it's =-- it's a real small lot and all of
it -- when you have an order -- when it hits the lot it's
got to go out of there in about four or five days.
Q Now, Mr. Blair, I believe that this building

you testified was ordered from Varco-Pruden by Mr.

BeCraft.
Is that correct?
A That's correct.
Q During the course of the assimilation of this

bid and during the course of the construction what part or
what function did you play in the project?

A Well, initially, I wént to the preconstruction
meeting at Altavista with all the other contractors.’ Then
Ken at that point -- we decided the engineering firm that
we wanted to use and he picked it up at that point once we
decided with McKinney and made a number of trips to
Ashland and they began to assemble the =-- the dimension
and size and -- and the configuration on the lot.

Towards the end or, actually, the day of the
bid I went to the Lynchburg office and I was there,
because Ken was in Ashland, to -- to maybe receive anymore
bids or any -- any problems that we may have I could sort
them out on that end plus, you know, help him with the

final number.
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unloaded. : %%é_
I'm going to as§%§; - :44‘ |
MR. GARRETT: Judge, I'm goipg to object to
both probably and assume.
I'm trying to be fairly tolerant, but I think
he's going a little too far.

THE WITNESS: This is red iron to be erected

BY MR. SHREVE: (Continuing)

Q Mr. Blair, what is the boom truck there =-- what
is it doing?

A It's a crane unloading trucks.

Q Okay. How many trucks, approximately, brought
steel to this job?

A Fifty.

Q Okay. I'm going to show you what's marked as

Plaintiff's Exhibit Number 5 and ask if you can identify

this photograph.

A This is showing the first girt line to be
erected on the steel columns.

Q Who is doing that erection work?

A This is Mr. Ferris. Mr. Ferris started the
initial work here.

Q All right. I'm going to show you what we

marked as Plaintiff's Exhibit Number 6 and ask if you can

20 Page 20
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A

Q

—BITtfr = Cross
My office did, yes..;‘é %\é %—
When did you first see it? ‘
I saw it probably shortly after that.
How shortly is shortly?
A day.
Within a day or so?
Yes.

Now, I've asked you about this as well in the

Is that correct?
I'm not sure.

Okay. I asked you about the numbering on the

W. S. Construction proposal.

I'm not trying to confuse you. First, I'm

going to ask about the numbering at the bottom.

A

Q

was one of

A

Q

What does it indicate?

It says one of two.

Okay. And when did you first notice that it
two?

Never did.

Well, didn't you testify I think on September

the twentieth that you had just noticed it that day?

A

yes.

Q

The day that you brought it to my attention,

Okay. So, you noticed it on September the

Page 26
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twentieth?
A Yes.
Q And you will agree as well that on the page

which, apparently, has some kind of fax number at the top

that there's a designation that it's page one of a fax?

A Page one, yes, not one of two.

Q Well, does a fax machine leave one of two up
there?

A (The witness indicates.)

Q You raised the point. Does it?

A Don't see it.

Q Does your fax machine print that?

A Does my fax machine print what?

Q The number of pages that you're sending or do

you have to put a cover sheet with it?

A I really don't know. I don't fax.

Q Well, somebody in your office does, because
Exhibit "B", which is the confirmation, was, apparently,
fax between your offices.

Is that right?

A I would like to see what you're saying.

Q That was, also, attached to the Motion For
Judgment as Exhibit "B".

A Uh-~huh. Okay.

Q Okay. And it has the word confirmation
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stricken out -- pardon me, confirmation and acceptance

stricken out.

Is that right?

A It has acceptance stricken out and --

Q Acceptance stricken out.

A -- confirmation in place of it, yes.

Q And it has a blank at the bottom there for

accepted by and title.

Is that correct?

A Yes.

Q And what is it dated?

A April 8th.

Q Okay. And it provides for a variety of things

in a note.
Is that correct?
A That is correct.
Q Including a safety manual for each sub
available.
Isn't that what it says?
I think that's the fourth one down.
A Yes, uh-huh.
Q Okay. Did you turn these documents over to
your attorney or did Ken BeCraft or who turned them over
to him?

MR. SHREVE: 1If it please the court, I'm going
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Blgir—Tross
THE COURT: Give %o me, e
MR. GARRETT: 1I'm sorry.
THE COURT: Everybody does it a little bit
different.

MR. GARRETT: Okay.

BY MR. GARRETT: (Continuing)
Q Did you ever have any personal correspondence
with either Mr. Weatherford or any representative of W.

Construction during this negotiation?

A Me personally with Mr. Weatherford?

Q Yes, you personally.

A No, sir, I did not.

Q Now, you were talking about before we got

started talking about this job the Huber job, which,
apparently, was a little bit larger than this job as wel

Is that correct?

A Yes.
Q And you performed the steel erection work in
that job.

Is that correct?

A You mean Blair Construction?

Q Yes.

A We subbed it to subcontractors, yes.
Q Was netting used in that job?

S.

1.
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A In the Huber job?

Q In the Huber job.

A No.

Q Have you done any job other than -- or I should

say up to the job with Ross Laboratories that you had used
netting or was that the first?

A The first.

Q And how many commercial buildings do you think
you had built during that period of time?

A From --

Q Seventy-six forward or whatever you feel

comfortable with.

A 19762
Q Yes.
A Oh, maybe one hundred, -one hundred and fifty.

You're speaking of pre-engineered?

Q Yes.

A Okay. Yes.

Q One hundred to one hundred and fifty?
A Yes.

Q Now, were fou, ultimately, shown this

contractors' safety guide that Abbott Laboratory - RoOSS
Products Division provided you all?
A The only time that I saw it is when you

introduced it to me at the deposition.
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(Pause) 9\{- "*' %

MR. SHREVE: No objection.

THE COURT: All right. It will be Defendant's
Exhibit 7B".

MR. GARRETT: Just I can pull the one out of
the depostion. |

THE COURT: He didn't object.

MR. GARRETT: Okay.

BY MR. GARRETT: (Continuing)
Q Now, did you have any written correspondence
with Mr. Weatherford whatsoever?
A Did -- did Blair Construction?
We had his original bid proposal.
Q I think we've covered that and I think we've
already covered the confirmation that you sent out.
Did you receive -- is it your contention that
you only received page one on the bid proposal?
A That's the sheet that I saw, yes.
Q It's your contention you did not note that it
was one of two and did not receive a second page?
Is that your contention?
A I did not until you pointed it out that day.
To be quite honest I didn't.

Q Have you looked for a second page since then?

P
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A I have not, no, sir.
Q Now, there was, also, the question of a -- a
fax and it's availability to ve produced in court. I
think it's the fax of April 29, 1994.
Do you remember our discussing that?
A The fax?
Q That was from Randy Weatherford about a cost

increase.

A I remember a -- a fax about cost increase, yes.

Q Okay. And when we talked earlier --

A Now, I did not see that initially.

Q You say you did not see it?

A Initially. I was told on the telephone.

Q When did you become aware of it?

A You mean when did someone tell me on the
telephone?

Q Yes.

A Apparently, that -- maybe the day they received

it, yes.

Q Now, when we took your deposition on September

20, 1995, did you have a copy of that fax at that time?
A In my possession or someone presented.
I assume so, yes.
Q Are you sure about that?

(Pause)

<7 Page 47




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q

if you had

—BlgiT——= Cross

I know you testified about it. 1I'm asking you

it or any member of your company had it in

their possession at that time.

A

No. I think we found it about two weeks later

or something if that's -- yes, if that's what you're

leading to,
Q

A

Q

twelfth of

A

yes.

Yes. That's where I'm leading to.

Right, yes.

So, we took your deposition on September the
ninety-five.

Is that correct?

I assume so, yes, sir.

And you say you found the fax about two weeks

Mr. BeCraft did.
Where was the fax found?

In the lower left-hand draw of his desk I think

or one of his desk draws.

Q

with Randy

Did you all maintain a file for your dealings
Weatherford?
Yes, sir.

Do you know why this would not have been in the

No, sir.

Now, Mr. Stader at that time I think was doing
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consulting work for you.
Is that correct?
A Yes.
Q Back at the time of this Varco-Pruden building.

Did he go to this sight based upon your

reports?
A For monthly reviews?
Not for monthly reviews that I remember, no.
0 Did he ever go to the site at all?
A I -~ I do not Kknow.
Q Did you back in the time of January of

ninety-four through May of 1994 have him review the
contractors' safety guide, your own expert?

A Repeat the question, please.

Q In the period of time from January of 1994 --
and I know we're dealing with alot of dates. Hopefully,
we're going to keep them straight.

But from January of ninety-four through say May
of 1994 did you have occasion to present this contractors'
safety guide and the agreement in it to Mr. Stader for

review or analysis?

A I did not, no.

Q Do you know if any of your employees submitted
it?

A I do not know.
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o] And at that time he was, basically, under

retainer to your company.
Is that correct?

A He bills us monthly for hourly.

Q And his job would be to do what, inspe;t all of
your jobs?

Is that correct?

A Yes. He -- he goes from job to job.

Q And would his job, also, be to render advise to
you or any of your other superintendents if they asked for
it?

A If they asked for it, yes.

Q Now, at the time that you testified do you
recall what you said the fax increased as far as cost for

safety reasons would be?

A You mean a fax from Mr. Weatherford?

Q Yes.

A For an increase?

Q Yes.

A I think I remember at the time that Ken had

told me seventy-five thousand.

Q Would you be surprised that you testified to
sixty thousand at your deposition?

A It could be.

0 You didn't have a copy of it at the time. So,

30 Page 50




12

10

11

12

13

15

16

17

18

19

20

21

22

23

24

25

erection, specifically, on the telephone, :iti

Q Well, by discussing the numbers I mean did you
discuss them as to how many thousands went to where or did
you just say we have the final total figure of "X"?

A Both.

0 And what discussion did~you all have about
erection and its cost?

A Basically, we had Mr. Weatherford's numbers and
we wanted -- if I remember correctly at that time, we
wanted to verify that -- that we felt that the numbers
were okay anéd -- and this was a major portion and a --a
critical part of the job.

So, any time you have a major sub you discuss

Q You will agree that the contract had to be in
the mail by the afternoon of January 4, ninety-five --

pardon me, January 4, ninety-four.

A Right.

Q By five?

A Yes.

Q Are you aware that Bailey Henderson was still

checking references on January the fourth?

A I asked him to, yes.
Q Do you know what time that was?
A It was probably in the middle of the afternoon
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—Blgir—=Tross
after lunch. He had previously called and we had him call
again.

Q Are you aware of any correspondence that you --
written correspondence that you or anyone else at Blair
Construction had with Randy Weatherford from May 1,
ninety-four, up until the present?

MR. SHREVE: Objection.
It gets into the settlement issue we already
discussed.

THE COURT: Sustained.

BY MR. GARRETT: (Continuing)

Q Are you aware of any written correspondence
from Randy Weatherford or W. S. Construction other than
the proposal of January 3, ninety-four, and the fax of
April 29, ninety-four?

A Which had the increase -- is that what you're

talking about for the April?

Q (Indicates.)
A I do not.
Q Are you aware of any signed writings signed by

W. S. Construction or Randy Weatherford?
A No.
o] And you have searched your files looking for

such writings.
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Is that correct?

A Yes.

Q Basically, you delegated all of your dealing as
far as the company on this project to Ken.

Is that correct?

A For the entire project?A

Q Well, I guess I could restrict it to the steel
erection.

A &es, the steel erection, yes.

Q Now, Abbott Laboratories imposed some
restrictions that were different from some other jobs that
you worked on.

Is that correct?

A Yes, a couple of them, yes.

Q And you had to abide by- their safety manual or
do you know?

If you don't know, just state and I'll ask
another witness.

A I don't know. I mean we've had several that
have some of the same, for instance, like Goodyear po
smoking if that's what you're leading to.

Q Well, for example, the photographs that were
previously introduced by counsel -- those photographs were
not taken by Blair Construction, were they?

A We were not allowed to take any photos.
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Q That's my point.
The only person who was allowed to take
photographs at the site was who?

A An employee of Ross or Abbott.

Q Okay. So, they even controlled who could take

photographs there.
Is that correct?
A Yes. That's not uncommon.
MR. GARRETT: Judge, I don't think I have
anymore questions at this time.
THE COURT: Mr. Shreve.

MR. SHREVE: Let me follow up very quickly.

REDIRECT EXAMINATION

BY MR. SHREVE:

0 Mr. Garrett made reference to the Huber job and

the fact that you had that job going at the same time.
Did that detract from your ability to go by and

supervise and oversee the Abbott Laboratory job?

A Not at all. We have people responsible.

Q No. I mean I'm talking about you personally.

A Right, because we have people responsible at
each -- each job.
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to any of the issues that are before this jury?

THE COURT: What --

MR. GARRETT: I'll be happy to state that in
front of the jury of why I think it's relevant.

THE COURT: Well, go ahead and state why you
think it's relevant.

MR. GARRETT: Judge, I think what is relevant
is that the older, more experienced superintendent
was put on the bigger job and that Ken BeCraft was
put on this job, and I mean Mr. Shreve made the
reference to he panicked in his opening argument and,
I think I'm entitled to ask, you know, how long -- he
says he's checking up on him, but he's, also, said,
you know, that he gave, basically, all the details of
the steel erection to -- to Ken BeCraft.

I think I'm entitled to ask, you know, how long
he's worked for him on that basis.

THE COURT: I think that's outside of the
scope.

So, I sustain the objection.

MR. GARRETT: Okay, Your Honor.

Thank you.

THE COURT: Okay. Anything else?

MR. SHREVE: I have no further questions for

Mr. Blair.
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KENNETH V. BeCRAFT, was called as a witness,

and after having been first duly sworn, was examined and

testified on their oath as follows:

DIRECT EXAMINATION
BY MR. SHREVE:
Q Would you state your name for the ladies and

gentlemen of the jury, please?

A Kenneth Vaughn BeCraft.

Q Mr. BeCraft, by whom are you employed?

A Blair Construction.

Q How long have you been employed by Blaif
Construction?

A Approximately, six and a half years.

Q What is your educational background?

A I have a bachelor's degree in civil engineering

technology from Virginia Polytechnic Institute.

Q When did you receive your degree in
engineering?

A 1979 is when I graduated.

Q What did you do upon graduation from Virginia
Tech?

A Went to work for Limitorque Corporation in the

City of Lynchburg, approximately, five years.

Q What were you doing for Limitorque Corporation?

Page 63
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BeCraft—diTrect
A I was an engineer for Limitorque. It was

called an applications engineer.

Q All right, sir. What did you do after that?

A Went to work for Campbell County.

Q In what capacity?

A Became Campbell County's assistant county
administrator and -- which, also, was director of public
works.

Q Did that job require engineering expertise?

A Yes, it required the knowledge of engineering.

Q And how long did you work for Campbell County?

A Approximately, four years.

Q And where did you go to work after you left

Campbell County?
A I went directly to Blair Construction.
Q And you've been working for Blair Construction

ever since?

A Yes.

Q When did you first go to work for Blair
Construction?

A I believe it was July of eighty-nine.

Q All right, sir. Describe for the jury, if you

will, what your function is at Blair Construction.
A I have the title of vice president and my

primary responsibilities are to estimate new work and --
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if -- if the type of work requires you to not only
estimate but do some design, which a design/build project
would be, I would be involved with some design work and
estimate and then if we obtain the work I would be
involved with the project managing the work and just being
involved with the project throughout the course of the
project.

Q During the course of time that you've been with

Blair Construction how many design/build contracts have

 you been in charge of?

A I have not stopped to really try to count them,
but I would say fifteen.
Q Okay. During that period of time how maﬁy

other types of projects have you been in charge of?

A Probably twenty-five or thirty.

Q Okay. So, a total of maybe fiftyi projects all
together?

A (The witness indicates.)

Q In dollar amounts what range of projects do

these cover?

A A typical range would be one hundred thousand
dollars right up to five or six million dollars.

Q Is this Abbott project the largest project that
you've been in charge of for Blair?

A Yes.
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Q Okay. When were you first given the Abbott
project?
Do you know what I'm talking about when I say

the Abbott project?

A Yes, sir.

Q The warehouse?

A Yes.

Q When were you first given that to do?

A Approximately, December of -- the beginning of

December of 1993 is when Abbott came out with a request
for proposal and I was given that document that described
what the -- what type of facility they were wanting %
price on.

Q And what was the due date on the bid that you
had to have it back to Abbott?

A At first they were asking for the proposals to
come back between Christmas and New Year's, like the
twenty-seventh or twenty-eighth. It was going to be
between Christmas and New Year's.

During a pre-bid conference, which is a -- when
you -- it's pretty typical for an owner when he's
requesting a proposal from three or four contractors or
however many contractors -- it's pretty typical for them
to invite all these contractors into one meeting and it's

called the pre-bid conference. During that pre-bid

39 Page 66




14

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

—Be€raft—direct
conference some of the other contractors requested that
they wait and receive the proposals after the New Year.
So, it was decided that -- that they would
receive the bids in Columbus, Ohio on the fifth of
January.
Q All right. So, meaning you had until the
middle of when?
A The fourth. You had to send them overnight.
They had to be there. They would not take a facsimile.
It had to be an original document received in Columbus
and, also, in Abbott Park, Illinois, which is south of --
I mean north of Chicago, in their engineering facility.
You had to respond to both places and they had
to have original documents on the fifth of January, 1994.
Q So, you had about how much time from the time
you first got it until the time that you had to have the

bid out? How much time did you have to put the thing

together?
A Approximétely, thirty calender days.
Q Is that an unusual time frame to get a bid

together and get it to them?

A No.

Q You do that on a regular basis?
A Yes, sir.

Q All right.
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BecCraft—=direct
configuration of it. \

Q Okay. %K A%é é‘é

A I guess the main thing I wanted to point out is
they did want a pre-engineered metal building.

Q Okay. And it could have been designed as a
square, rectangle, --

A Yes.

Q -- "L" shape as long as you got it on site.

Is that correct?

A Yes, sir.

Q Okay. 1In general terms I want you to describe
to the jury what you did in order to put this bid together
for the Abbott job.

A Well, there was alot of -- in addition to the
building there was lot of site work, meaning Abbott said
here's ten acres out behind our facility and -- in the
scope of the instructions they had gone into, you Kknow,
how much truck -- how many tractor-trailers they wanted to
be able to park and how many they wanted to be constantly
moving in and out.

There was alot of site work that was going to
have to be engineered, also, as to how this would all
layout and whether the grounds were suitable.

So, we, meaning Blair Construction, decided to

talk to McKinny and Company. This is an architectural
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Q Now, I'm going to jump ahead just a little 5it.
Did you ever on this job have been any written
subcontracts with any contractors?

A Written subcontracts?

Q Right, written contracts with these people to
do this work on this job.

A Well, we -- we just had a -- once it was
decided that they would do the work we had -- we just got
a standard little format letter that we send saying that
we confirm their price and that it's -- I mean it's,
basically, verbal, whether it be the painter or the mason
that we told them that we want them to do the work, but we

do have some paperwork that follows for confirmation.

Q Is that, generally, signed and sent back?
A More often than not it's not. It's more
common -- we -- we ask for it to be signed and sent back

I'll say mainly if something would happen to the project
manager or they'll say during bill processes, because I'm
not the only one that might be involved with the project.
We got our accounts payable, accounts receivable, or
somebody might want to look at the file and I wasn't
there. They might say, well, who is the painting
contractor and, you know, if we heard there was a problem
with somebody, somebody -- Mr. Blair might want to know,

well, what -- how much is the painter, what kind of work
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is he doing.

So, there is paperwork in the file that is kind
of -~ there's a paper trail as to what's going on on the
job.

Q Does it cause you concern if it's not signed
and sent back?

A No, sir.

0 Okay. On this job do you know how many of

those letters were signed and sent back, if any?

A I'm aware of two.

Q Two of, approximately, twenty?

A Yes.

Q Do any of the other subcontractors ever come to

you and say we don't have an agreement or we're not going
to do this work?
A No, sir.
MR. GARRETT: Judge, I object to that on
relevance.

THE COURT: Sustained.

BY MR. SHREVE: (Continuing)

Q Now, Mr. BeCraft, did anyone else other than
Mr. Weatherford bid the steel erection for this job?

A Yes, sir. We had -- I had contacted

Pro-Erectors. 1It's a company that has done alot of work
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for Blair Construction in steel erection and siding and
roofing placement and I had talked with Pro-Erectors and
received a price from them.

Q All right. I want to go into that just a
little bit with you with regard to the Pro-Erectors' bid.

Who is the principal in Pro-Erectors?
A I understand that -- it's my --
Q Who did you talk to?

Let me ask you that way.

A Bob Golliher.

Q And is he part owner of the company?

A I understand he is.

Q Okay. When did you talk to Mr. Golliher?
A Sometime during the month -- I would --

probably around the twenty-second, twenty-third of
December, sometime late December when I had -- when I
could tell him the configuration of the building.

Q All right. What did you, in fact -- was this a
face-to-face meeting, telephone? How did this meeting

take place?

A I believe it was just a telephone call.
Q Who initiated the phone call?

A I did.

Q And what, if anything, did you tell Mr.

Golliher about this building on the phone when you called
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—BeCraft—=—direct
him to get a bid?

A Again, in the pre-engineered metal building
industry there's alot of common terms. So, I proceeded to
tell Mr. Golliher the length and width of the building,
the -- what's called the eave height of the building,
which is like the gutter height of the building, and the
fact that the roof was a gable roof, like a house, the
fact that what -- what is called bay spacing was fifty --
was, generally, fifty-two foot by fifty-two foot, meaning
in either direction you had a column that would occur
every fifty-two foot, whether it be along the -- the
gutter or going back into the building.

So, that -- that's referred to as bay spacing

and that's -- you need to know that.
Then I -- I said I told him the eave height.
Q Yes.
A The width and the length of the building, the

fact that there were two sections of the building that had
a lower roof. These are called lean-to areas. On the
front side wall of the building there was a lean-to. I
gave him the width and length of that.

This -- that was, primarily, where the shipping
area would be where they didn't need as tall a roof.

Oon the right end wall of the building there was

a lower roof area requirement where a process called
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BeCraft— direct

palletizing would end up taking place, where the product
would come from the main plant over into the building and
the product would be put in these individual cases that
would be put on pallets and taken from there and put into

the storage racks.

SO, hantand
Q You gave -- I'm sorry. Go ahead.
A Yes, sir. And I, also, again, told him the bay

spacing, the fact that it was, generally, fifty-two foot
by fifty-two foot bay spacing, which -- which meant that
it was going to be what's called a bar joist bar.

Whenever you span more than thirty foot it's
pretty -- it's pretty typical that you got to put what's
called bar joists.

Q Now, what is, for the benefit of the jury, a
bar joist and what is the alternative method of building a

building without bar joists if there is one?

A Okay. Under thirty foot it's pretty common to
go with what's called a purlin, which is a =-- a "z"
member. It looks like a "Z" and that goes -- it goes =--

well, it goes the bay spacing.

In my case it was fifty-two foot. A -- a "Z"
purlin -- I'm not aware that it can span fifty-two foot.
You have to go to a -- a bar joist.

Q Now, do you have any -- anything with you to
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purlins have been more than I think thirty-~two foot.
Q Is that their maximum span length?
A I can't answer that, Mr. Shreve. The most
popular "Z" purlin that's --
MR. GARRETT: Judge, what does most popular
have to do with it?
MR. SHREVE: That's fair.
MR. GARRETT: I object to it.

MR. SHREVE: That's fair.

THE COURT: Okay.

BY MR. SHREVE: (Continuing)

Q You did indicate to Mr. Golliher that this was
a bar joist job, because the bays were fifty-two feet?

A Yes.

Q Based upon that conversation did Mr. Golliher
submit a bid to you?

A After telling him the type of roof and the type
of wall panels that would be utilized, yes, sir. He -- on
January 3rd he submitted a price.

Q And what was his price if you remember?

A I can tell you the exact number. I've got it
written here if I can look.

Q Sure.

(Pause)
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A Four hundred and thirty-eight thousand four
hundred dollars.

Q Okay. At that point in time when he submitted

his price to you were you prepared to go with his price?

(Pause)
Q Did you hear my question?
A That was the only price that I had asked for,
Mr. Shreve, but in the -- in the interim period while I

was waiting on Pro-Erectors to price this job, which they

‘ gave to me on the third of January, W. S. Construction had

had called and had indicated or said that they were going
to send me a price.

Q Let's be specific about that.

Who called you and when?

A Randy Weatherford called. It was either the
twenty-ninth or thirtieth of December. I believe it was
one of those two days.

Q Had Mr. Weatherford not called would you have
gone with Pro-Erectors as the bid to erect the steel?

MR. GARRETT: Judge, I'm going to object to
that.

It calls for conclusion and speculation.

MR. SHREVE: It doesn't call for speculation at
all, Your Honor. It was his job to put the bid

together.
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MR. GARRETT: No. I think it was his job to
get the most competitive bid.

THE COURT: Objection overruled.

BY MR. SHREVE: (Continuing)
Q Had Mr. Weatherford not called would you have

gone with Pro~Erectors' bid of four thirty-eight four?

A Yes, sir.
Q You indicated that you got a call from Mr.
Weatherford.

Did you initiate that or did he initiate that
call?

A He called me. He called our office, Blair
Construction's office in Lynchburg, Virginia.

o] Okay. And you received that call you think on
the twenty-ninth or thirtieth of December?

A Yes.

Q What, if anything, did Mr. Weatherford say to
you about this Abbott project?

A He asked me if Blair Construction was going to
be submitting a proposal for this facility, that he had
heard we, Blair Construction, indeed -- in fact, was going
to and I indicated, yes, and he said -- he said, well, are
you going to let me give you a price on it? He said

I've —=- I've -- he said I'm going to be pricing everybody
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September S5th, 1994, and I told Mr. Weatherford the
projected schedule as to when a steel erector would be

able to start.

Abbott -- the way that Abbott was asking for
this building to be proposed -- they did not have‘a
financial -- a financial commitment from their board of
directors to spend -- to do the whole project.

That was going to happen in a board meeting
sometime the end of February and, again, this was in
December when the bids were being prepared.

They made it clear that -- in the bid proposal
that they wanted to identify how much money would be spent
preparing the land, grading, and doing =-- getting all the
paperwork going, how much money would be spent prior to
the end of February when they could still cancel and not
erector this or go on with ordering the steel and erecting
the building if their board of directors did not commit to
the project.

Q So, did you tell Mr. Weatherford that during
that conversation before his bid?

A Right. I had projected a -- a beginning of May
steel delivery, when steel would get to the project. I
let him know that the steel would have to be erected in
twelve weeks and that, basically, the -- we had the

September 5th date that we had to meet as far as being
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inside the building.
Q All right. Mr. BeCraft, I'm going to show you

a document, which I have marked as Plaintiff's Exhibit

Number 14 and I would ask you if you can identify this
document.
(Pause)
A This is the proposal that I received via fax in
my office, Blair Construction's office, on January 3rd

from W. S. Construction.

Q Where were you when you received that proposal?

A Blair Construction's office in Lynchburg,
Virginia =--

Q And how --

A -- on January 3rd.

Q I'm sorry. And how did you receive that
proposal?

A Via fax, facsimile, fax machine.

Q All right. At the bottom of that document it

says pages one of two.
Is that correct?
A Yes, sir.
Q How many pages did you, actually, receive on
January the third?
A To my knowledge I only received one page.

Q Did you ever prior to the time that the steel
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started going up with another contractor -- did you ever
receive a second page of that document?

A Not to my knowledge, no, sir.

Q Was there ever a second page of that document
submitted prior to the time this lawsuit was filed?

A Not to my knowledge, no, sir.

Q When was the first time you ever saw what is
said to have been a second page of that document?

A I believe it was when -- in your office, Mr.
Shreve, during the testimony, the -- what do you call the

process we went through?

Q Depositions.

A Depositions. During that process I believe is
when it was made -- I believe it was made an exhibit or --
Q And that was prior to this building being

completed?
A Yes, sir.
Q Is the document that you're holding that you

received from Mr. Weatherford January 3, 1994, complete?
Does it contain all the material details of a contract to
erect this building?
MR. GARRETT: Judge, I'm going to object to
that.
Something states it's one of two and it's only

one page. That calls for speculation and conclusion
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on his part.

THE COURT: That's a matter of cross
examination. I'll let you cross examine him on it.

Objection is overruled.

BY MR. SHREVE: (Continuing)
Q Mr. BeCraft, is everything contained on that
document, that page one of two, allegedly necessary in

order for all the material details of the contract to be

" formed?

aA I believe it is. It ~- all the pricing, all
the =-- all the base pricing, all the’-- the unit pricing
was very nice to have, also. |

When I say unit pricing -- this proposal, also,

gave an amount should =-- and it's ‘quite common for
openings, whether they be a door wants to be added or
whether the mechanical people add another pipe popping
through the roof -- the -- this proposal contained a
unit -- unit prices for different type of openings if they
were going to be added later, which was very nice to have
in that we didn't have to worry about that later if
anything changed.

Q So, where it says wall penetrations will cost
seventy-five dollars is that if anybody wants to put

something up through a wall that's what he'll charge?
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A That's the way I read it, yes, sir, wall

penetrations.

0 And the same thing with roof pipe flashings?
A Yes, sir.
0 Okay. There's some writing on the right-hand

margin of that page, two hundred and fifty-three thousand.

Whose writing is that?

A That's my writing.
Q What does that represent?
A Okay. The =-- the first number at the top of

the page says we are pleased to gquote the sum of two
hundred and twenty-nine thousand. Then later on, the
fifth item down, the statement says if walls are sixteen
inch wide with concealed screws and fiction thin
insulation, which is an option that's pretty common in the
metal building pre-engineered industry -- he's saying if
you go with a concealed screw fastener, add twenty-four
thousand dollars.

In fact, we were. So, I added the two hundred
twenty-nine thousand and the twenty-four thousand, which
made the base price two hundred and fifty-three thousand
dollars.

0 All right, sir.
MR. SHREVE: May it please the court, I would

move for the introduction of the bid document
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A FTERNOON S ESSION

THE COURT: All right. Bring the jury in.
(Whereupon, the jury entered the

courtroom at 2:05 p.m.)

THE COURT: All right. Go ahead, Mr. Shreve.

MR. SHREVE: Thank you, Your Honor.

BY MR. SHREVE: (Continuing)

Q Mr. BeCraft, I believe that when with broke for
lunch I was asking you whether you received a fax from Mr.
Weatherford on January the third, 1994, and you've
identified that and we've introduced that as Plaintiff's
Exhibit Number 14.

When you received that fax what, if anything,
did you do?

A The fax of January 3rd?

Q Right. When you received Mr. Weatherford's bid
January the third, 1994, what did you do in response to
receiving that fax?

A I talked to Mr. Weatherford on the phone. I
called just to make sure, you know, the price was okay.

Q Now, what did you say, specifically, and what
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did Mr. Weatherford say, specifically, if you recollect?

A I believe at that point I had not received a
price from Pro-Erectors and my main reason for calling Mr.
Weatherford was just to go over the bid.

The price seemed fairly aggressive. So, I
called Mr. Weatherford and went back over the project with
him and he stated that he had been working out of town
with his men for sometime and that he had promised his men
he was going to get this ﬁob and he knew he was going to

get it. He knew it was an aggressive price.

Q Aggressive meaning low?
A Yes, sir.
Q Did you go over with him the scheduling at that

point in time?

A I don't recall if I reiterated it during that
conversation, but Mr. Weatherford just indicated that this
would be a job that he could commute back and forth. He
would not -- it would not be an out of town job for his
people.

Q Did he tell you that the?e would be any
particular savings associated with not commuting?

A He -- he stated that this would not be an out
of town job for his men and it =-- it would allow -- it
would allow him to have a job where they could commute

back and forth to the job site without having to stay in
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motels.

Q Okay. When you received the bid did you speak

with Mr. Blair and with Bailey Henderson?

A Yes, sir.

Q When did you communicate to Mr. Blair that you

had received this bid?
A On January the third after receiving the bid.
Q What about Mr. Hend=rson? When did you tell
him that you had gotten the bid?
A The same day, that day.
Q What, if anything, did you ask either one of

them to do with reference to Mr. Weatherford?

A Well, I made each of them aware of the proposal

and I think collectively between the three of us we
decided that we would --
MR. GARRETT: Judge, I'm going to object to
what they collectively decided.
I think that's improper. I think he can
testify to what he decided.
THE éOURT: Yes. You ought to rephrase the
question.

MR. SHREVE: All right.

BY MR. SHREVE: (Continuing)

Q What, if anything, did you decide about Mr.
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Weatherford's bid at that point in time after conferring
with Mr. Henderson and Mr. Blair?

A In showing Mr. Blair and Mr. Henderson the
proposal and -- and letting them know that I had talked
with Mr. Weatherford as to the validity and just that --
you know, that it was a good propoéal, a good price.

Mr. Henderson told me that he would be glad
to ~-

Q Don't go into what Mr. Henderson told you to
do.

Did you ask him to check the references?

A Yes, sir.

Q Okay. And later on did Mr. Henderson, in fact,
check the references?

A Yes. On January the fourth Mr. Henderson was

able to call and check --

Q All right. Now, --
A -- a reference.
Q I'm going to move from January 3rd to January

4th at this point and ask you where you were on January
the fourth.

A Okay. On the morning of January the fourth --
early that morning I drove to McKinny and Company's office
in Ashland, Virginia, which is north of Richmond.

The proposal, as I stated earlier, had to be

98 Page 99




10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

BecCratrt— direct

sent to Abbott's office in Columbus and Abbott's office in
Abbott Park, Illinois. The amount of information that was
having to be sent in this package was considerable. So,
it had been decided that the proposal would be put

together in McKinny and Company's office and that I would

come there that morning to =-- to help in putting that
together.
Q What time did you arrive at McKinny and Company

that morning?
A I don't recall.

Approximately, ten o'clock.

Q Was the bid package put together pretty much
when you got there or in what stage of completion was the
bid package?

A It was in various stagés. Some of the general
information that could be handled by my secretarial staff
had been -- had been put together and some of it still
needed to be put together, things that, predominantly.,
McKinny and Company were instrumental in.

Q All right. When you got to McKinny and Company
did you have occasion to call Mr. Weatherford again?

A Yes, sir.

Q What was the reason for you calling Mr.
Weatherford from Ashland on January the fourth?

A Just to let him know that we were using his
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price. It had been determined, because at that point I --
I had received ~- on the third later that day I had
received a proposal from Pro-Erectors. On the morning of
the fourth Mr. Henderson did some checking on references
and I had a chance to talk with Mr. Henderson and Mr.
Blair and a decision had been made by Blair Construction
to use this proposal.

So, I called Randy Weatherford to let him know
this and just make sure he was comfortable with his
proposal.

Q And what did he tell you, if anything?

A I just recall affirmative, that -- I believe he
just reiterated he was going to get this jdb.

Q Did you use Mr. Weatherford's price in

submitting Blair Construction's bid to Abbott

Laboratories?
A Yes, sir.
Q I'm going to show you a document in just a’

minute and ask if you can identify this document.
(Whereupon, an off-the-record

discussion was had.)

BY MR. SHREVE: (Continuing)

Q I'm going to show you a document and ask if you
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can examine the document that I'm going to hand to you and

tell me what it is, please.

A (The witness complies.)
(Pause)
A This is -- this is the document that was sent

out of McKinny's office on the fourth. This is what we
made final preparation on that afternoon and sent it out

Federal Express.

Q Is that the bid package to Abbott Laboratories?
A Yes, sir.
Q All right. Mr. BeCraft, I'm going to hand you

a series of pages, photocopies from that document, stapled
together consisting of five pages, which I have marked as
Plaintiff's Exhibit Number 15 and ask if you can identify
those as being true photostatic cobies of those pages of

the bid document.

(Pause)
A Yes, sir. They are part of the bid package.
Q I'm going to refer you to the front page of

that document and ask you to describe whét the first of
those pages is, please.

A This is the cover letter for the proposal
package and it's just, again, a cover letter that says
proposal for Altavista distribution warehouse,

build/design contract sixty-four sixty, Altavista,
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Virginia, Ross Products Division - Abbott Laboratory,

engineer Ross Hager (phonetic) Abbott.

Q That's on Blair letterhead?

A Yes, sir.

Q Turn to the second page.

A (The witness complies.)

Q Is that, also, on Blair letterhead?

A Yes, sir.

Q And on the second page can you read the
first -- well, tell me to whom that is addressed and read

the first paragraph, please.

A Again, on Blair letterhead. This is the -- a
letter addressed to Robert E. Reed (phonetic). He is the
head of purchasing in thé Columbus office for Abbott and
it says in reference to Altavista distribution center,
project sixty-four sixty "A", gentlemen in Blair
Construction in response to Ross Laboratories' request for
design dated November 30th, 1993, is pleased to offer a
proposal for the subject project with components as
follows and it goes on to give a -- the contents of what's
within the package, within the proposal package.

Do you want me to read all those different
items?

Q No. Does it have in there a breakdown of the

various components of the project?
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A Yes, sir, a cost breakdown, just various
breakdowns, different exhibits, different documents that
were required by the company offering the proposal to fill
out, the Abbott documents, that -- McKinny and Company's
qualification sheets, an outline statement.

Q Are these all drawings that went with it as
well?

A These were all items -- there's probably --
well, seventy to eighty pages are identified in this index
here.

Q All right. There is an exhibit attached and
this is a letter that went out over your signature.

Is that correct?

A Yes.

0 There's an exhibit attached marked Exhibit "B".
Can you complain to the jury what that is?

A Exhibit "B" is the subcontractors' schedule.
It's a form that was included in the request for proposal
where you =-- it gives you a place to identify
subcontractors that you are proposing to use in this
project -- on this project.

Q And in the space on that is there a place for
the pre-engineer erection subcontractor's name and address
to be listed?

A Yes, sir. I typed -- I had my secretaries type
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that in.

0 All right. And what is in that space for the
pre-engineer erection?

A Under subcontractor's name it's to be
determined.

Q Why is it to be determined and not W. S.
Construction or Randy Weatherford?

A Again, as much as my secretarial staff could do
prior to me going to Ashland with all of the architectural
engineering items that made up these eighty some pages --
we were doing this on January 3rd literally. So, this was
during the time when we were still receiving perosals
from W. S. Construction and Pro-Erectors and, also,
checking references.

So, this was a document that was, you Kknow,
filled out ahead of being able to determine who it was.

Q So, you had not, actually, made the final
determination at that point?

A Not when -- this was done the morning of the
third.

0 All right. Now, on the morning of the fourth
when this bid was submitted did you, also, turning over to
the next page, submit a cost breakdown with the proposal
that went to Abbott?

A Yes, sir.
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Q And on that cost breakdown under building, the
third item -- would you read that to the jury, please?
A The third item under building is pre-engineered

metal building erection and beside that is listed two

hundred and seventy thousand dollars.

Q Would you highlight that on your copy, please?
A Yes, sir.
Q Is that, in fact, Mr. Weatherford's bid for the

erection of this building?

A That was using W. S. Construction's proposal
and adding some money in for the door openings that were
anticipated.

Yes, sir, that was a result of Mr. -- W. S.

Construction's proposal.

o) And did this figure figure into your total
proposal to Abbott Laboratories?

A That was part of that total proposal.

0] All right.

MR. SHREVE: May it please the court, I would
move for the introduction of these pages as Exhibit
Number 15 collectively.

MR. GARRETT: Judge, I don't object to it
coming in, but I think the entire contract should
come in at the same time.

I have no objection to it coming in as long as

6
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the whole contract goes in separately.

THE COURT: Do you want to off the whole
contract along with it?

MR. SHREVE: Well, Your Honor, I can.

It contains alot of material that is totally
extraneous to this lawsuit and irrelevant. I was
just trying to simplify things for the jury, frankly.

MR. GARRETT: Judge, my point is, you know,
that this creates I think the appearance, you know,
that there are five pages and the bid documentation
for this is fairly extensive.

That's my point.

THE COURT: I think the whole contract ought to
come in, also.

MR. SHREVE: 1I'll be glad to put it in all as
Exhibit 15.

MR. GARRETT: 1If he wants to make a separate
exhibit of the pages, that's fine, too.

THE COURT: I'm going to admit the separate
pages as Plaintiff's Exhibit 15 and I'm going to
admit the whole contract as Plaintiff's Exhibit 15

"an.

MR. SHREVE: Thank you, Your Honor.

BY MR. SHREVE: (Continuing)
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Q So, the two hundred and seventy thousand
dollars represented the two sixty one fifty that Mr.
Weatherford had bid plus some additional allowances?

MR. GARRETT: Judge, he's leading at this point
and I don't think it's appropriate.

THE COURT: Yes. Don't lead the witness.

BY MR. SHREVE: (Continuing)

Q What does the two hundred and seventy thousand
dollar figure in the bid proposal represent?

A It represents the -- the base amount plus the
dollar -- the amount for conceal fastener, the special
siding that Mr. Weatherford gave us a separate price, plus
allowances for openings, which, again, was listed in the
proposal as to how much those openings would cost.

Q All right. Mr. BeCraft, after the bid was
submitted to Abbott Laboratories what happened in the next
two weeks regarding this contract?

A Approximately, one week after -- after
submittal we -- Blair Construction was notified that
Abbott Labs would -- would like to meet with Blair

Construction and go over all the proposal.

Q Did that meeting, in fact, occur?

A Yes, sir.

Q After January the fourth of ninety-four when
67
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you sent the bid package off to Abbott what was your next
contact with Mr. Weatherford?

A We had several phone calls. I don't know all
the dates, but Mr. Weatherford called asking how Blair

Construction had, in fact, done on the proposal.

Q What did you tell him?
A I indicated that we had been invited to sit
down with the -- Abbott Labs and go over our proposal.

So, we were optimistic.
Q Did you have any other phone calls with him

before you met with him face to face?

A Yes, sir.

Q " With Mr. Weatherford I mean.

A Yes, sir.

Q Give the jury, generally, the time frame as

best you remember of those phone calls and what was said

before you met with him face to face.

A During the course =-- during January the
course -- the month of January there was several phone
calls and -- and I'll say most of these were from Mr.

Weatherford just inquiring as to whether or not we had --
Blair Construction had been gi&en a contract to do the job
and my information after Blair Construction met with
Abbott Laboratories in the middle of January -- we --

Blair Construction was, in fact, given a contract to do
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the preliminary grading and design work.

I stated earlier that it was in the -- it was
in the =-- in the instructions that a contract would not be
given until the board approved the capital expenditure for

building the facility until the end of February, beginning

of March.

Q Was Mr. Weatherford told this in those phone
conversations?

A Yes, sir. I -- I just indicated that we had =--

Blair Construction ﬁad been given the go ahead on doing
the grading and the final design work and, actually,
ordering the building.

So, we're getting the paperwork going.

So . . .

0 All right. Did you have occasion to -- well,

let me back up.

Did Mr. Weatherford indicate to you any
hesitancy in going forward with his part of the contract

during those phone calls that you had in January?

A None whatsoever. He was very upbeat and
optimistic that --~ that the project.would go through
just --
Q Now, did you have --
A -- like I was.
Q I'm sorry. Did you have a face-to-face meeting
69
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with Mr. Weatherford in January?
A On January 3lst Mr. Weatherford and I did meet

in Blair Construction's Gretna office just to bring him

up --
Q What transpired -- what transpired during that
meeting?
A I don't recall, you know, exactly everything we

went over.

The main thing was to bring -- just letting him
know where we were on the project, just -- you know,
what -- what all had been done.

That was the first time I had met with Mr.
Weatherford.

Q Were any drawings or anything of that nature
exchanged that day? Do you remember?

A I don't recall.

Q You said that was the first time you met Mr.
Weatherford face to face?

A I believe so.

Q Okay. Did he -- did Mr. Weatherford at that
point express any hesitancy about going forward with his
part of this contract?

A No, sir.

Q Did you have any contact with Mr. Weatherford

between January 31st, that day you met face to face in
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Gretna, and April the eighth, 19942

A Yes, sir.

0 All right. Can you explain for the jury, if
you will, time by time each time that there was any
contact between you?

A I don't have a listing of all the times, but
Mr. Weatherford -- he would call on occasion to just see
how the job -- getting an update from me on how the job
was going and I let him know that grading -- the -- the
grading or the site work had begun and that, you know, we
were moving on and that -- that everything was proceedihg
on course.

Approximately, you know, the end of February,
the beginning of March we did get the go ahead on doing
the construction of the building. "I let Mr. Weatherford
know that.

So, that would have been a call that I made to
him.

He had indicated to me that he would probably
go by the job site on occasion and that he would keep
checking with me on occasion, that he was just wanting to
keep it updated. I said that's great, I welcome calls,
and I'11 let you know something as quick as I can and I
did let him know.

During that =-- in the time period that you
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indicated, Mr. Shreve, I was having alot of going back and
forth with the Abbott engineering people just on the final
design of the site work and everything and there had even
been some questions about possibly doing more to the
building than what my proposal had -- what had been
included in my proposal.

One item I recall -- this building was going to
be -- is forty foot tall. There was a big concern from
the Abbott engineering people that as you drive across the
front of the facility, meaning twenty-nine Main Street,
that you're going to see this big, tall, forty foot, beige
or brown building and they were concerned that it was
going to look too gaudy.

So, they had asked about putting a feature,
like a stripe, a horizontal stripé} around the building so

you would, actually =-- you would go with a different color

‘metal about halfway up.

I went back =-- calling Mr. Weatherford so we
could price that and he was -- he participated in pricing
that, also, and gave that price to Abbott and they did not
elect to do that.

That was one conversation.

Another -- another time on the right end -- end
wall of the -- of the big main building where I had said

earlier that there was a lower roof section =-- that did
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not extend the full width of the building in my proposal.
Abbott asked how much it would cost to go ahead and fill
in the rest of that. 1I'll call it an inside corner. They
felt like that would just be wasted space not to go ahead
and fill that in and I talked with Mr. Weatherford about
that and they did, in fact, decide to do that.

Q Did Mr. Weatherford give you a price for doing
that additional erection work?

A Based on the price that he had given me for the
main building and the square footage I did a unit rate
price.

MR. GARRETT: Judge, that's not responsive I
don't think to the gquestion.

The guestion was did Mr. Weatherford give him a
price.

THE COURT: Yes, that was the question.

MR. SHREVE: That's correct.

BY MR. SHREVE: (Continuing)

Q Did Mr. Weatherford give you a price on doing
that extra work?

A No, he did not give me a price.

Q Did you compute what that work would be based
on the square footage of the price he had already given

you?
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Number 16, and ask if you can identify this document.

Take a moment to look at it.

A All right.
(Pause)
A Yes, sir. This was the paperwork that. was sent

to W. S. Construction confirming the --

Q All right. Wait just a minute and let me ask
you a question.

I would like for you, if you would, to read to
the jury the first page of this Exhibit Number 16.

A Okay. This is a letter under Blair
Construction's letterhead dated April 8th to W. S.
Construction.

Dear sir: Please find enclosed our
confirmation of your written quotation for the

above-referenced project. Please sign and return one copy

to me for my file, sincerely, and it's my —-- signed off by
myself.

Q And what is the second page?

A This is a -- a standard form agreement that

Blair Construction has that we send to subcontractors
confirming that the work is going to happen and all the
information about the contract is noted in here.
Again, --
Q I would like --
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A And, again, all the specifics of the job, if
there's anything specific in nature to the job, which in
this case, meaning the Abbott job, there were items noted
on the top right.

I'll read those.

Q Okay.

A No tobacco products on premises, there's a
designated eating area, safety glasses and hard hats

required, safety manual for each sub is available or =--

~available, and mandatory all workers safety seminar

available each day from two to three p.m., and mandatory
project meeting each Wednesday at eleven a.m.

Q All right. Does this document -- 4id you, in
fact, send this document to Mr. Weatherford?

A Yes, sir.

Q Is this -the same form document that was sent to
all of the other subcontractors on the job?

A Yes, sir.

Q Is this the same document that you said only

two of the subcontractors signed and sent back?

A To the best of my knowledge only two came back.
Q Okay. Out of a total of how many on the job?

A Probably twenty.

Q Did it ever give you any cause for concern that

this document wasn't signed by Mr. Weatherford?
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MR. GARRETT: Hasn't that been asked and
answered?

I thought it had.

THE COURT: Are you stating an objection?

MR. GARRETT: Yes. I'm stating an objgction.

I think that question hés been asked and
answered before. I may be wrong. Lunch has been in
between.

THE COURT: I don't remember. So, I'm going to
let him answer.

MR. GARRETT: Okay.

BY MR. SHREVE: (Continuing)

Q Did it give you any cause for concern that Mr.
Weatherford didn't sign this and send it back to you on
April the eighth of ninety-four?

A No, not with the amount of conversation and the
meeting that I had had with Mr. Weatherford.

I mean this -- again, this is -- you put this
in the file. 1It's available to my secretaries for who 1is
the erector, who is the mason, who is the concrete
finisher. If I call in and say call the mason, because I
need something done, this is in the file.

It's for billing purpose.

0 All right. Mr. BeCraft, --
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Q At any time did he express any hesitancy of his

willingness to go through with his part of the contract?

A None whatsoever. He was very optimistic.

Q All right.

A And looking forward to doing the job.

Q Now, on this standard férm agreement the first

sentence of the text of the agreement reads this is our
acceptance of your written slash verbal quotation dated
January 3rd, 1994, for the following, in gquotes, plans and
specifications and someone has "X'd" through acceptance
and typed in confirmation and underscored written.

Who did that?

A My secretary.

Q At your instruction?

A Yes, sir.

Q Now, why was it sent as a confirmation as

opposed to a written -- excuse me, an acceptance of a
written quotation?

A It was just a confirmation that -- that
everything was in place.

Q Okay.

A With all the dealings we had going on it was
just a confirmation.

Q Okay.

MR. SHREVE: If it please the court, I would
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move for the introduction of the cover letter and the
confirmation dated April 8th, 1994, as Plaintiff's
Exhibit Number 16.

THE COURT: It will be admitted.

MR. SHREVE: Thank you, Your Honor.

BY MR. SHREVE: (Continuing)
Q Mr. BeCraft, did you on April 19th, 1994, have

occasion to exchange some additional documents with Mr.

Weatherford?
A On April 19th?
Q Yes, sir.
A I believe that's the date where I had received

some first information from Varco-Pruden, who is the
supplier of the -- of all the steel and roofing and
siding. I had received a first submittal from
Varco-Pruden and -- and forwarded a copy of those on to
Mr. Weatherford. They were referred to --
Q Wait just a minute, please.
I'm showing you a document that I've marked as

Plaintiff's Exhibit Number 17 and it's styled letter of

transmittal, Blair Construction, Inc., at the top. I'm
going to ask you if you can identify that.

A Yes. That's --

Q What is that?
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A It's a letter of transmittal directed to W. S.
Construction and -- and the item -- the box is checked off
saying phase one drawings and the reference at the top is
to the Ross - Abbott Laboratories.

Q Was this something which you, in fact, sent by
mail to Mr. Weatherford, these phage one drawings?

A Either mailed or UPS. I'm not . . .

Q Does this letter of transmittal indicate
anything to you in the form that it's in as to the method
of transmission?

Let me see if I can be more specific in my
question to be fair to you.

Is that something you would have faxed?

A Not likely.

Q aOkay. 1Is that a standard Blair Construction
form?

A Yes, sir.

Q And what do you do when you use that form?

A Just include this letter of transmittal with
the -- with the drawings and you check off the appropriate

box, which here I've checked off and elected to type in
phase one drawings.
Q Now, what are phase one drawings?
Excuse me. Was this sent to Mr. Weatherford

from Blair's office?

79 Page 122




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BeCraft - direct

A Yes, sir.

MR. SHREVE: If it please the court, I would
move for the admission of the letter of transmittal
of April 19th as Plaintiff's Exhibit Number 17.

THE COURT: It will be admitted.

MR. SHREVE: Thank you, Your Honor.

BY MR. SHREVE: (Continuing)

Q What were phase one drawings?

A Well, the building -- Varco-Pruden, the metal
building manufacturer, was going to send the building in
two deliveries. The building was so -- such a large order
that they -- they were going to fabricate, meaning get all
the steel and siding and such ready for a part, which they
called phase one, and they -- in ¥alking with myself we
had agreed on which end of the building would be most
suitable to start erecting, setting the steel.

So, that's where we concentrated, meaning Blair
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