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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND

VIRGINIA COLLEGE BUILDING
AUTHORITY,
Plaintiff,

V.

STATUTORY DEFENDANTS
PURSUANT TO VIRGINIA CODE §15.2-
2600 ET SEQ., TO WIT, TAXPAYERS,
PROPERTY OWNERS AND CITIZENS
OF THE COMMONWEALTH OF
VIRGINIA. INCLUDING
NONRESIDENTS OWNING PROPERTY
OR SUBJECT TO TAXATION THEREIN,
AND ALL OTHER PERSONS
INTERESTED IN OR AFFECTED IN
ANY WAY BY THE ISSUANCE BY THE
VIRGINIA COLLEGE BUILDING
AUTHORITY OF REVENUE BONDS
NOT TO EXCEED $55,000.000, TO BE
ISSUED IN ONE OR MORE SERIES
FROM TIME TO TIME, TO FINANCE
THE PLAN OF FINANCING OF REGENT
UNIVERSITY,

LAW #
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Defendants.
MOTION FOR JUDGMENT
Plaintiff. the Virginia College Building Authority (the "VCBA"), pursuant to the Public
Finance Act of 1991 (Va. Code §15.2-2600 et seq.), hereby seeks a final order validating the
following:
1. Certain of the VCBA's conduit revenue bonds, to be issued in one or more series
from time to time, in an amount not to exceed $55,000,000 (the "Conduit Bonds") based upon

the credit of Regent University ("Regent" or "University") for the purpose of:



a. enabling Regent, a non-profit institution for post-baccalaureate education
located in Virginia Beach, Virginia. to provide certain educational structures and related facilities
for higher education within the Commonwealth of Virginia consistent with the goals of the
Virginia Educational Facilities Authority Act (Va. Code §23.30.39 et seq.) (the "VEFA Act"),
including the following projects: (i) financing for a new campus in Northern Virginia, to house
classrooms and supporting administrative space for several of the University's graduate colleges
and schools, (ii) financing for new facilities located on the main campus in Virginia Beach,
consisting of a new communications and arts complex and an events center, and (iii) refinancing
of student housing on the main campus in Virginia Beach (previously financed with tax-exempt
bonds issued and validated in 1984 through the City of Virginia Beach Development Authority)
(collectively "the Projects"),

b. paying the costs of issuing the Conduit Bonds, and

c. funding certain reserve funds as may bé necessary for the Conduit Bonds;
and

2. All proceedings heretofore taken in connection with the authorization and
issuance of the Conduit Bonds for the University, including the actions taken by the VCBA.

IN CONNECTION THEREWITH, the VCBA states as follows:

1. The VCBA is a duly created public body corporate and political subdivision and
agency and instrumentality of the Commonwealth of Virginia, and is organized pursuant to the
Virginia College Building Authority Act of 1966 (Va. Code §23-30.23 et seq.) (the "VCBA
Act"). Under the VCBA Act, the VCBA is authorized to exercise all of the powers set forth in

the VEFA Act (together with the VCBA Act, the "Act").



2. The VCBA, consistent with its statutory authority, has approved Regent's
application for the Conduit Bonds and authorized their issuance, subject to validation and certain
resolution conditions and actions prescribed by law at the time of issuance. Subject to these
conditions. the Conduit Bonds will be issued at one time or from time to time to provide
financing or refinancing for the Projects through a plan of financing (the "Plan of Financing").
The issuance of the Bonds will assist the University in the acquisition, construction, financing
and refinancing of the Projects which are educational facilities and structures that are sorely
needed for the higher educational goals of the Commonwealth of Virginia.

3. The Conduit Bonds will not provide direct aid to Regent, and no taxpayer monies
will be expended by their issuance or as a result thereof.

4. The Conduit Bonds will not represent a debt of the Commonwealth and will not
be repaid from any public monies. Rather, the Conduit Bonds will be limited, or special,
obligations of the VCBA repayable solely from monies or other security provided by Regent for
such purpose. The VCBA's role in the financing is solely as a conduit, issuing the Conduit Bonds
for Regent based upon Regent's credit, thereby making it possible for the such bonds to be "tax-
exempt." The tax-exempt status of the Conduit Bonds will result from the fact that investors are
not required to include in their gross income for federal (and for Virginia residents, state) income
tax purposes, the interest income they receive on the Conduit Bonds. As required by the Act, the
Conduit Bonds will not pledge the credit or the taxing power of the Commonwealth of Virginia
or the VCBA.

5. As required by the VCBA's conduit bond program, Regent will enter into an
agreement with the VCBA under the terms of which Regent will pledge its general obligation for
the Conduit Bonds and will agree to comply with such covenants and to pledge such collateral as

~
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may be necessary for credit purposes and are consistent with the Act and standing VCBA
guidelines. Regent will pledge to the VCBA that it will make available funds which will be
sufficient to pay debt service on and to fund any necessary reserve funds for the Conduit Bonds.
Regent will also agree to provide an equity contribution to fund any use of bond-financed
facilities that does not conform to the requirements of the Act.

6. Regent is an institution for higher education, whose primary purpose is to provide
graduate education and not to provide religious training or theological education, as required by
the Act.

7. Regent University is a non-profit private institution for higher education offering
graduate level degrees only. Its main campus is located in Virginia Beach, Virginia. The
University is organized into seven schools, plus a center for leadership studies. Regent offers
more than 20 graduate degrees through eight major graduate programs, all of which are fully
accredited. These programs include business, law, communications and arts, counseling and
human services, divinity, education, government, and leaciership studies. Regent is accredited by
the Southern Association of Colleges and Schools. In addition, Regent's law school is accredited
by the American Bar Association.

8. In accordance with the commitment referenced in Paragraph S above regarding an
equity contribution, no proceeds of the Conduit Bonds will be used by the University to provide
any facility used or to be used for sectarian instruction or as a place of religious worship,
including any chapel and the like, or any facility used or to be used primarily in connection with
any part of the program of a school or department of divinity for any religious denomination; in

particular. the proceeds will not be used to provide facilities for the University's Divinity School.



9. On April 24, 1999, the Board of Trustees of Regent University ("the Board")
passed 2 resolution which, among other things:

a. approved the issuance of the Conduit Bonds pursuant to the Plan of
Financing and the Validation in connection therewith;

b. ratified and confirmed the decision of the University to issue the Conduit
Bonds through the VCBA, and the conduct of the Validation by the VCBA,;

C. authorized the President, the Vice President for Operations and Finance
and such members of the University's administration as either of them may appoint to execute
and deliver any and all certificates, instruments and documents and take any and all such further
actions as they may consider necessary or desirable in connection with the Plan of Financing and
the issuance of the Conduit Bonds;

d. ratified and confirmed as the act of the University any and all other actions
of the officers of the University or members of the University's administration that are in
conformity with the purpose or intent of the resolution.

10.  The VCBA has the power and authority under the Act to undertake the issuance
of the Conduit Bonds. For the reasons stated in the Memorandum of Law in Support of this
Motion to be filed prior to July 19, 1999, the issuance of the Conduit Bonds is permissible under
the Act, as well as federal and state constitutional law.

11.  As required by the Act, the VCBA duly published a notice of public hearing on
June 8 and 15, 1999.

12. On June 22, 1999, the VCBA, consistent with its statutory authority, adopted a

resolution approving Regent's application for the Conguit Bonds and authorizing their issuance,



subject to validation and certain resolution conditions and actions prescribed by law at the time
of issuance.

13. At the June 22, 1999 meeting, the VCBA adopted a resolution (the "VCBA
Resolution") which, among other things:

a. approved the University's application for the conduit bond program;

b. subject to Validation, the conditions described in the resolution and
approval of the final financing structure and legal document by the VCBA, authorized the
issuance of the Conduit Bonds and the loan of the proceeds from the sale thereof to the
University to assist in the Plan of Financing;

c. required, pursuant to §23-30.41 of the Virginia Code, that no proceeds of
the Conduit Bonds will be used by the University to provide:

i. any facility used or to be used for sectarian instruction or as a place
of religious worship, including any chapel and the like; or

ii. any facility used or to be used primarily in connection with any
part of the program of a school or department of divinity for any feligious denomination; in
particular, the proceeds will not be used to provide facilities for the University's Divinity School;

d. authorized and directed the Chairman, Vice-Chairman or the Treasurer of
the VCBA, any of whom may act, to execute and deliver the various documents and instruments
(the "Documents") that will be prepared and filed pursuant to certain proceedings before the
Circuit Court of the City of Richmond, Virginia, and to take such other actions as are necessary
or proper in connection with the Validation, and authorized the Secretary or Assistant Secretary
of the VCBA to affix the seal of the VCBA to the Documents and attest the same by his or her

signature;



e. approved. ratified and confirmed all actions of the officers and staff of the
VCBA, Bond Counsel and VCBA Counsel that are in conformitv with the purposes or intent of
the VCBA Resolution and the Validation;

f. agreed that the University may proceed with the Plan of Financing. enter
into contracts for the Plan of Financing and take such other steps as it may deem appropriate in
connection therewith; provided, however, that nothing in the VCBA Resolution shall be deemed
to authorize the University to obligate the VCBA without its consent in each instance to the
payment of any moneys or the performance of any acts in connection with the Plan of Financing.
The VCBA agrees that the University may be reimbursed from the proceeds of the Conduit
Bonds, if and when issued, for all expenditures and costs so incurred by it, provided such
expenditures and costs are properly reimbursable under the Act and applicable federal laws; and

g. confirmed that all costs and expenses in connection with the Plan of
Financing and the Validation, including without limitation the fees and expenses of Bond
Counsel and VCBA Counsel, shall be paid by the University or, to the extent permitted by
applicable law, from the proceeds of the Conduit Bonds, if and when issued, and, if for any
reason the Conduit Bonds are not issued, it is understuod that all such expenses shall be paid by
the University and that the VCBA shall have no responsibility for them.

WHEREFORE, in accordance with Va. Code §15.2-2600 et seq., the VCBA respectfully
requests that this Court:

1. Enter an Order in the form of the attachment, requiring the publication of this
Motion for Judgment once a week for two consecutive weeks in the Richmond Times Dispatch,

fixing a time and place for hearing the proceeding, and informing any party defendant of the



right to reply to the Motion for Judgment within ten days afier the second publication of the
Motion for Judgment. which Order shall be published with this Motion for Judgment;

2. Grant a prompt hearing and, with the least possible delay, enter a final order or
decree determining and declaring that:

a. the VCBA has all necessary power and authority to issue the Conduit
Bonds on behalf of Regent to finance the Plan of Financing;

b. all proceedings heretofore taken by the VCBA and Regent in connection
with the authorization or issuance of the Conduit Bonds. including the adoption of the
resolutions referenced in this Motion by the VCBA and Regent are legal and valid;

c. use of the proceeds of the Conduit Bonds to finance the Projects, as
described in the Memorandum of Law in Support of the Motion for Judgment, is permissible
under the Act, as well as United States and Virginia constitutional law;

d. the Conduit Bonds will be valid, legal and binding limited obligations of
the VCBA, subject to the satisfaction of the conditions contained in the VCBA Resolution and
the taking of any other actions prescribed by law at the time of their issuance; and

e. such additional matters as may be specifically requested by the parties or
as the Court may deem appropriate shall be resolved.

Dated: June 29, 1999
Respectfully submitted,

VIRGINIA COLLEGE BUILDING AUTHORITY

By WM éfw\»&&u

Counsel




William G. Broaddus (Va. Bar No. 05284)
Lloyd M. Richardson (Va. Bar No. 29050)
James A. Sonne (Va. Bar No. 41922)
McGuire, Woods, Battle & Boothe LLP
901 East Cary Street

Richmond, Virginia 23219

(804) 775-1000

Sandra Jones McNinch (Va. Bar No. 19828)
Mays & Valentine

1111 East Main Street

Richmond, Virginia 23219

(804) 697-1200

Counsel for the VCBA



VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND

VIRGINIA COLLEGE BUILDING
AUTHORITY,
Plaintiff,

V.

STATUTORY DEFENDANTS
PURSUANT TO VIRGINIA CODE §15.2-
2600 ET SEQ., TO WIT, TAXPAYERS,
PROPERTY OWNERS AND CITIZENS
OF THE COMMONWEALTH OF
VIRGINIA., INCLUDING
NONRESIDENTS OWNING PROPERTY
OR SUBJECT TO TAXATION THEREIN,
AND ALL OTHER PERSONS
INTERESTED IN OR AFFECTED IN
ANY WAY BY THE ISSUANCE BY THE
VIRGINIA COLLEGE BUILDING
AUTHORITY OF REVENUE BONDS
NOT TO EXCEED $55,000,000, TO BE
ISSUED IN ONE OR MORE SERIES
FROM TIME TO TIME, TO FINANCE
THE PLAN OF FINANCING OF REGENT
UNIVERSITY,

LAW #
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Defendants.
ORDER

WHEREAS, the Virginia College Building Authority (the "VCBA"), pursuant to the
Public Finance Act of 1991 (Va. Code §15.2-2600 et seq.), seeks a final order validating:

1. certain of the VCBA's revenue bonds, to be issued in one or more series from
time to time, in an amount not to exceed $55,000,000 (the "Conduit Bonds") based upon the
credit of Regent University ("Regent" or "University") for the purpose of:

a. enabling Regent, an institution for post-baccalaureate education located in

Virginia Beach. Virginia, to finance certain educational structures and related facilities pursuant

10



to the Virginia Educational Facilities Authority Act (Va. Code §23.30.39 et seq.);
b. paying the costs of issuing the Conduit Bonds: and
c. funding reserve funds as may be necessary for the Conduit Bonds; and

2. all proceedings taken in connection with the authorization and issuance of the
Conduit Bonds for Regent University, including the actions taken by the VCBA.

WHEREAS, the VCBA has heretofore complied with all statutory obligations required to
be completed prior to this Order by the Public Finance Act of 1991 (Va. Code §15.2-2600 et
seq.), and has duly filed its Motion for Judgment;

THEREFORE. IT IS ORDERED THAT:

1. A hearing will be held on the VCBA's Motion for Judgment on Friday, July 30.
1999 at 2 p.m. in the Circuit Court for the City of Richmond in Richmond, Virginia: and
2 This Order and the Motion for Judgment shall be published once a week for two

consecutive weeks in the Richmond Times Dispatch, with the date of the second publication

being no later than July 19, 1999.

3. Any party defendant desiring to reply to the Motion for Judgment shall do so

within ten days after the second publication of the Order and the Motion for Judgment.

Judge Randall G. Johnson

Entered: / /

11



VE ASK FOR THIS:

William G. Broaddus (Va. Bar No. 05284)
Lloyd M. Richardson (Va. Bar No. 29050)
James A. Sonne (Va. Bar No. 41922)
McGuire, Woods, Battle & Boothe LLP
901 East Cary Street

Richmond, Virginia 23219

(804) 775-1000

Sandra Jones McNinch (Va. Bar No. 19828)
Mays & Valentine

1111 East Main Street

Richmond, Virginia 23219

(804) 697-1200

Counsel for the VCBA
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND

VIRGINIA COLLEGE BUILDING
AUTHORITY,

Plaintiff,
V.

STATUTORY DEFENDANTS PURSUANT TO
VIRGINIA CODE §15.2-2600 ET SEQ., TO WIT,
TAXPAYERS, PROPERTY OWNERS AND CITIZENS
OF THE COMMONWEALTH OF VIRGINIA,
INCLUDING NONRESIDENTS OWNING PROPERTY
OR SUBJECT TO TAXATION THEREIN, AND ALL
OTHER PERSONS INTERESTED IN OR AFFECTED
IN ANY WAY BY THE ISSUANCE BY THE
VIRGINIA COLLEGE BUILDING AUTHORITY OF
REVENUE BONDS NOT TO EXCEED §$55,000,000

TO BE ISSUED IN ONE OR MORE SERIES FROM
TIME TO TIME, TO FINANCE THE PLAN OF
FINANCING OF REGENT UNIVERSITY, INCLUDING
BARRY LYNN AND OTHER VIRGINIA MEMBERS
OF AMERICANS UNITED FOR SEPARATION OF
CHURCH AND STATE, FRANK FEIBELMAN, MARY
BAUER, AND BERNARD H. LEVIN

LAW #LF-1527

Defendants.

N N N N e N N N N Nt Nt N N N N Nant Nl N Nt Nt Nt Nt . Nt st s’

FINAL ORDER -

This matter was heard on July 30, 1999. All procedural prerequisites having been met,
the parties appeared before the Court and the matter was properly presented. Upon consideration
of the evidence introduced at the hearing, and the written and oral arguments of the parties, the
Court issued its ruling from the bench.

Accordingly, it is ORDERED, ADJUDGED AND DECREED that the Court finds in
favor of the Defendants and the Motion for Judgment filed by the Plaintiff is DENIED for the
reasons stated from the bench which are incorporated herein by reference. Final Judgment on the

13



Motion for Judgment is hereby entered for the Defendants. The Court further finds that
Defendants' Counterclaim should be and is dismissed for reasons stated from the bench.

The Clerk is hereby directed to send attested copies to all counsel of record.
Entered on this_~ ” = day of August, 1999.

e

s

_—

-
-

-

g.—,u'-’%- ~

Tt D G N
//"/,/\ _/

Judge Randall G. Johnson
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WE ASK FOR THIS:

. L /'_._.‘_‘,_ —
PP AP .

Steve Bricker (Va. Bar No. 14564)
Steve Bricker & Associates '
700 East Main Street, Suite 1212
Richmond, VA 23219

(804) 649-2304

Steven K. Green

Ayesha N. Khan

Americans United for Separation
of Church & State

518 C Street, N.E.

Washington, D.C. 20002

(202) 466-3234

Counsel for Defendants Barry Lynn
and Other Virginia Members of Americans
United for Separation of Church and State

Seen and objected to for the reasons stated in

4 /7/ ,/,2'/’3— _-— L e v
o %

~

Richard W. Ferris (Va. Bar No. 31812)
ACLU of Virginia Foundation

6 N. 6th Street, Suite 400

Richmond, VA 23219

(804) 644-8080

Rebecca Glenberg

Member of State of Hawaii Bar No. 6987
ACLU of Virginia Foundation

6 N. 6th Street, Suite 400

Richmond, VA 23219

(804) 644-8080

Counsel for Defendants Frank Feibelman,
Mary Bauer, and Bernard H. Levin

Plaintiff's pleadings, briefs and oral argument, as noted:

[
William G. Broaddus (Va. Bar No. 05284)
Lloyd M. Richardson (Va. Bar No. 29050)
James A. Sonne (Va. Bar No. 41922)
McGuire, Woods, Battle & Boothe LLP
One James Center
901 East Cary Street
Richmond, Virginia 23219

Counsel for the Plaintiff
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IN THE CIRCUIT COURT OF THE CITY OF RICHMOND

JOHN MARSHALL COURTS BUILDING

VIRGINIA COLLEGE BUILDING AUTHORITY,
Plaintif€f,

vs. : LAW #LF-1527

STATUTORY DEFENDANTS PURSUANT TO :
VIRGINIA CODE SEC. 15.2-2600 ET SEQ., :
TO WIT, TAX PAYERS, PROPERTY OWNERS
AND CITIZENS OF THE COMMONWEALTH OF
VIRGINIA, INCLUDING NONRESIDENTS
OWNING PROPERTY OR SUBJECT TO
TAXATION THEREIN, AND ALL OTHER
PERSONS INTERESTED IN OR AFFECTED IN
ANY WAY BY THE ISSUANCE BY THE
VIRGINIA COLLEGE BUILDING AUTHORITY
OF REVENUE BONDS NOT TO EXCEED
$55,000,000 TO BE ISSUED IN ONE OR :
MORE SERIES FROM TIME TO TIME, TO :
FINANCE THE PLAN OF FINANCING OF
REGENT UNIVERSITY, INCLUDING BARRY
LYNN AND OTHER VIRGINIA MEMBERS OF
AMERICANS UNITED FOR SEPARATION OF
CHURCH AND STATE, FRANK FEIBELMAN,
MARY BAUER, AND BERNARD H. LEVIN,
Defendants.

Complete transcript of testimony and other
incidents in the above HEARING, when heard on July

30, 1999, before the Honorable R.G. JOHNSON, Judge.

CRANE-SNEAD & ASSOCIATES, INC.

4914 Fitzhugh Avenue
Richmond, Virginia 23230
Tel. No. (804) 355-4335
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WILLIAM G. BROADDUS, ESQ.
MCGUIRE, WOODS, BATTLE & BOOTHE,

L.L.P.

One James Center, 901 East Cary Street

Richmond, Virginia 23219-4030
Counsel for the Plaintiff

JAMES A. SONNE, ESQ.
MCGUIRE, WOODS, BATTLE & BOOTHE,

L.L.P.

One James Center, 901 East Cary Street

Richmond, Virginia 23219-4030
Counsel for the Plaintiff

LLOYD M. RICHARDSON, ESQ.
MCGUIRE, WOODS, BATTLE & BOOTHE,

L.L.P.

One James Center, 901 East Cary Street

Richmond, Virginia 23219-4030
Counsel for the Plaintiff

AYESHA KHAN, ESQ.
AMERICANS UNITED FOR SEPARATION
OF CHURCH AND STATE
1816 Jefferson Place, N.W.
Washington, D.C. 20036
Counsel for Defendant Barry Lynn

REBECCA GLENBERG, ESQ.
ACLU OF VIRGINIA FOUNDATION
6 North 6th Street, Suite 400
Richmond, Virginia 23219
Counsel for the Defendants

RICHARD W. FERRIS, ESQ.
ACLU OF VIRGINIA FOUNDATION
6 North 6th Street, Suite 400
Richmond, Virginia 23219
Counsel for the Defendants
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NOTE: Court is reconvened at
2:15 p.m.; all parties being present, the

hearing is had as follows:

THE COURT: We're here on the
case of Virginia College Building
Authority versus Statutory Defendants. I
know that we’ve received one grounds for
defense from Barry Lynn and other
Virginia Members of Americans United.

Has anybody else filed any
pPleadings in this case?

MR. FERRIS: Yes, Your Honor.
We filed a grounds for defense.

THE COURT: When was that
filed?

MR. FERRIS: I don’t have the
stamped copy in front of me, but it was
filed on -- we do have a stamped copy.

THE COURT: If you have a copy
of that, because I don’t know that I have
it. Although in the last -- wait a
minute. Maybe I do.

MR. FERRIS: I have a stamped

copy for Your Honor.
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THE COURT: Is this Mary Bauer

and Frank Feibelman and others?

MR. FERRIS: Yes, sir.

THE COURT: Okay. I have that.
I think they all came in on the same day.

Other than those two grounds
for defenses, is anybody aware of any
others?

Mr. Broaddus, are you aware of
any other grounds for defense?

MR. BROADDUS: No, sir, I'm
not, Judge.

THE COURT: Okay.

MR. BROADDUS: Judge, there has
been a counterclaim asserted by several
of the Interveners. While we have not
vyet filed, we are prepared to file a
demurrer to that counterclaim.

MS. KHAN: Your Honor, I'm
Ayesha Khan on behalf of defendant Barry
Lynn and the movers of Americans United
for Separation of Church and State. We
are also, as we speak, filing the
counterclaim. It was faxed to --

THE COURT: What is the nature
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of your counterclaim? It’s your
counterclaim?

MS. KHAN: It’s our
counterclaim.

THE COURT: What'’s the nature
of the counterclaim?

MS. KHAN: The nature of the
counterclaim is a Section 1983 -- under
42 U.S.C. Section 1983, a claim that the
issuance of the bonds would violate the
Federal Constitution.

THE COURT: Well, are the
issues in your counterclaim, would they
be any different than the issues that I'm
going to hear today?

MS. KHAN: No, Your Honor.
They’'re the same.

THE COURT: They’re just
something that you just want to do?

MS. KHAN: Yes, Your Honor.
We’d like that issue before the Court as
well.

THE COURT: You want to give me
more paper. Do you want to file a

counterclaim, too?
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MR. FERRIS: Yes, we would join
in the counterclaim, Your Honor.

THE COURT: Any issues that are
going to be different than the issues I’'m
going to hear today?

MR. FERRIS: Not to my
understanding, Judge.

THE COURT: All right. What
else do we need to do before we get to
it?

MS. KHAN: Would Your Honor
like a copy of the counterclaim at this
time? I have a law clerk going
downstairs to file it.

THE COURT: Well, why don’t you
-- I don’'t see that that’s going to
change any of the arguments or any of the
issues that we have. I don’t want to
prevent you from filing something that
you have a right to file, but if you want
to file it, it goes to the clerk instead
of coming he;e.

MS. KHAN: Okay.

THE COURT: I think I would

rather hear what has been noticed for
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today before I start taking on any other
papers.

Is there anything else we need
to do before we get started?

MR. FERRIS: I would like to
make one motion, and that is to move for
the admission, for the purposes of this
case, of our new Legal Director, Rebecca
Glenberg, pro hac vice.

THE COURT: Okay.

MR. FERRIS: Ms. Glenberg is a
member of the Hawaii Bar. She has
recently been retained to become the new
Legal Director of the ACLU of Virginia.

THE COURT: All right.

MR. FERRIS: She sat for the
Virginia Bar earlier this week, and we
would just like to move for her admission
for the purposes of this case.

THE COURT: All right. Ms.
Glenberg, is it?

MS. GLENBERG: Yes, that'’'s
right, Your Honor.

THE COURT: Pleased to have you

here. Any objection, Mr. Broaddus?
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MR. BROADDUS: No, sir. None,
whatsoever.

THE COURT: All right.

MS. KHAN: Also pending before
the Court is a motion for my admission
pro hac vice by Stephen Bricker, who is--

THE COURT: Where is Stephen
Bricker? He just sent you down here by
yourself?

MS. KHAN: He was unable to
come, which is why we submitted the
motion in written form. But Mr. Ferris
is also prepared to formally --

THE COURT: Any objection, Mr.
Broaddus?

MR. BROADDUS: No, sir.

THE COURT: Very well. Welcome

.to you also. Glad to have you here.

Now, where do we go from here?

MS. KHAN: One other
preliminary matter. We are also
submitting, having filed as we speak,
additional exhibits to be submitted to

the Court, and I can provide the Court

with those.
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THE COURT: All right.
Everybody has copies of that? |

MS. KHAN: fes, those were sent
to the plaintiffs yesterday.

THE COURT: All right. You
want me to take a look at this before we
start the hearing?

MS. KHAN: Yes.

THE COURT: Anything else?

MS. KHAN: No.

THE COURT: Thank you very
much. Mr. Broaddus?

MR. BROADDUS: Judge, we’re
prepared to go forward.

THE COURT: All right. How
many witnesses do you think you’re going
to have?

MR. BROADDUS: Two, sir.

THE COURT: Ms. Khan, how many
witnesses?

MS. KHAN: One, Your Honor.

‘THE COURT: Ms. Glenberg?

MS. GLENBERG: We’ll have no
additional witnesses, Your Honor.

THE COURT: All right. Let me
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ask everybody who'’s going'to testify in
this case to please stand and raise your
right hand. I don’t know who the
witnesses are, but, counsel, would you
make sure that your witnesses are

standing and raising their right hands.

NOTE: At this time, the
witnesses are sworn upon their oaths that
the testimony which they will give in
this case shall be the truth, the whole

truth, and nothing but the truth, so help
them God.

THE COURT: 1Is there a motion
to exclude witnesses, or are all of the
witnesses parties?

MR. BROADDUS: They are not
technically parties, Judge, but we have
no motion to exclude.

MS. KHAN: I would like to move
to exclude witnesses, please.

THE COURT: All right. Do you
know whether any of the witnesses are

parties?
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MS. KHAN: No, Your Honor, none
of the witnesses are parties.

THE COURT: All right. I will
ask all of the witnesses to go out into
the hall and remain there until you're
called to testify. We’ll try not to keep

you out .there too long.

NOTE: At this time, all

potential witnesses exit the courtroom.

MS. KHAN: Your Honor, there is
one more preliminary matter.

THE COURT: Yes, ma’am.

MS. KHAN: Which has to do with
the admission of exhibits. As you know,
we have been under a very short time
frame, and the plaintiff -- excuse me. I
keep referring to myself as the
plaintiff, having represented plaintiffs
for most of my legal career. We have, as
a consequence, been somewhat under the
assumption that the Court was going to
proceed under a summary judgment model,

and I had called to speak with Your
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Honor’s clerk about this question and
heard that the clerk was on vacation.

And for that reason and because
of time constraints, we have not, for
example, subpoenaed the custodian of
records for Regent University, and many
of our documents are records kept by
Regent University. I understand, from
speaking with Mr. Broaddus this morning,
that they are not going to object to the
authenticity of those exhibits so that we
would not be required to lay the
foundation that would be laid through a
custodian of business records.

THE COURT: Mr. Broaddus?

MR. BROADDUS: Judge, we have
no objection to the documents based on
authenticity. We do reserve objections
on any other basis, including relevance.

THE COURT: All right. Is that
okay, Ms. Khan?

MS. KHAN: Yes, Your Honor.

THE COURT: All right.

Anything else?

Mr. Broaddus, any opening
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statement you’d like to make?

MR. BROADDUS: Thank you, sir.
Judge, I am Bill Broaddus. I’'m here on
behalf of the Virginia College Building
Authority. With me is Jim Sonne, and
Lloyd Richardson will be joining us in
just a few moments. He'’s outside at the
moment .

Judge, we’'re here pursuant to
the Public Finance Act to ask the Court
to validate a proposed bond issue by the
Authority, which would be issued for the
benefit of Regent University. The
Authority was created pursuant to Section
11 of Article VIII of the Constitution of
Virginia, which permitted the General
Assembly to create an authority to assist
institutions of higher education in the
Commonwealth to borrow money for the
construction of educational facilities.

The institutidns, according to
the Constitution, must be those whose
primary purpose is to provide collegiate
or graduate education and not to provide

religious training or theological
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education. There are additional limits
imposed by Sections 23-30.41 of the Code,
which requires that a facility funded by
bonds issued by the Authority shall not
include a facility used or to be used for
sectarian instruction or as a place of
religious worship nor any facility which
is used or to be used primarily in
connection with any program of a School
or Department of Divinity for any
religious denomination.

Under the act creating the
Authority, it’s clear that bonds issued
by the Authority are to be paid for
solely from revenue which would be raised
by the borrower. The Authority itself
does not in any way pledge its credit,
and the credit of the Commonwealth is not
pledged in any way. So there are no
public monies, whatsoever, involved in
this endeavor. The Authority, as we
described in our memorandum, is simply a
conduit by which an institution may
borrow money from those who are willing

to purchase bonds.
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Because the Authority is a
State agency, use of the conduit permits
the person who buys the bonds to deduct
the interest on his bonds ffom his taxes.
To date, approximately 35 educational
institutions have borrowed monies
pursuant to the authorization of the
Authority and its programs.

The issue before the Court this
afternoon is whether the use of this
conduit by Regent University, in a
similar fashion to the preceding 35
issues, violates the Establishment Clause
of the First Amendment of the
Constitution of the United States or
Section 16 of Article I in the
Constitution of Virginia or Section 11 of
Article VIII of the Constitution of
Virginia.

We submit that there is no
violation, and we are prepared to proceed
this afternoon with the testimony of
George Selig and Steve Gulyas to describe
certain aspects of Regent University and

the use of the proposed bonds. We would
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like to reserve the opportunity, if the
Court would permit us, to make a closing
argument with which we will'bring law
into the case rather than I think that
would be premature at this time.

THE COURT: Thank you very
much, Mr. Broaddus.

Ms. Khan.

MS. KHAN: The defendants agree
with the plaintiff as to what'’s before
the Court. There is a dispute about what
the precise issue is. The plaintiff is
of the view that the Court does not need
to reach the question of whether Regent
is a pervasively sectarian institution,
and I think that is wrong for several
reasons, the most important of which is
that in Hunt v. McNair and in Habel v.

Industrial Development Authority, Hunt
being from the United States Supreme
Court and Habel being from the Virginia
Supreme Court.

Both of those decisions were
that it violates the Federal Constitution

for bonds, virtually identical to those
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at issue here, to be offered and made
available to a pervasively sectarian
institution. Habel, additionally, based
its ruling on the Virginia Constitution.
So we have rulings that guide this Court
that serve as precedent that have not
been overruled.

The defendants have suggested
that the principles that underlie those
decisions have been undermined but they
have not been overruled, and I think
there is a lengthy debate to be had, in
fact, as to whether those have been
undermined. But this Court does not need
to reach that question, because they
remain good law, and the Court is bound
to follow them.

S50 then the qguestion becomes
whether Regent is a pervasively sectarian
institution. And that is the issue, I
think, before the Court today. And to
just briefly highlight to the Court what
the factors are that enter into that
assessment. They are, does the college

mandate religious worship. And on that
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score, I think the Court can take some
guidance from three cases in the Supreme
Court, Hunt v, McNair, Tilton v.

Richardson, and Roemer v, Board of Public

Works of Maryland. Those are three cases
in which the Supreme Court found
institutions not to be pervasively
sectarian. And in all of those --

THE COURT: Ms. Khan, as Mr.
Broaddus said, you understand this is an
opening statement and not a closing
argument?

MS. KHAN: Yes, Your Honor. I
wanted to lay out for the Court what the
factors were and give some guidelines.

THE COURT: I understand.

MS. KHAN: But to be brief in
that regard, I think you will find that
Regent is an organization that’s very
mission is to.be pervasively sectarian.
It does impose religious worship
requirements. Religion is pervasive in
its curriculum. Religious preferences
shape its student admissions, and faculty

must be Christian. And, lastly, the
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college lacks institutional autonomy from
its parent organization, the Christian
Broadcasting Network. And for those
reasons and in light of those factors, I
think the evidence will show that they
are, in fact, pervasively sectarian.

THE COURT: Thank you very
much. I appreciate your statements.

Ms. Glenberé, are you going to
make a statement?

MS. GLENBERG: Your Honor, I
concur with what Ms. Khan has said. The
question of whether the bond issue raises
the Establishment Cause problem at all is
controlled by Habel and by Hunt v.
McNairxr, which have not been overruled.

The facts of this case will
demonstrate that Regent University is,
indeed, a pervasively sectarian
institution and that granting the bond
issue in this case would violate both the
United States and the Virginia
Constitution.

THE COURT: Th