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ANNIE M. DEARING, .ANNIE M. DEARING, EXECUTRIX OF JOSE.PH 10. WALTE·R, W. GRIMSLEY
DEA.RING, MARGARET WALTER, WIDOW OF
SAID· JOSEPH 10. WALTER; Appellants,
versus
FRANK W.ALTER, RICHARD WALTER, BLANCHE
JOHNSON, VIRGINIA L.A'.WSON, Appellees.

PETITION FOR APPEAL.

To the Honorable Chief lu.c;tice and Associate Jiestices of the
Supreme Ooitrt of Appems of Virgin.ia:
Petitioners, Annie -M. ·Dearin~ in her own right and as
Executrix named in the will of Joseph C'. Walter, deceased,
and W. Grimsley Dearing, respootfully submit the following
case:
They occupied with Margaret Walter, widow of Joseph C.
Walter, the position of defendants in the trial court, and now
in appealing to this court they say and allege that they are
greatly aggrieved by two decrees entered in this cause,
2 8 one on the 17th ""day of May, 1939 (MS. Record, p. 166),
and the other on the 31st day of July, 1939 (MS. Record,
p. 1791,4).
Transcript of the record accompanies this petition from
which can be seen the errors complained of.
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BRIE·F STATEMENT OF FAQTS IN THE CASE:

Joseph C. Walter departed this life on or about the 24th
of February, 1928, after having made his will, which was
probated and admitted to record in the clerk's office of Rappahannock County, Virginia, on the 5th day of March, 1928.
Joseph C. Walter was the brother of the complainants in
the trial court. Annie M. Dearing and W. Grimsley Dearing
were his step-children, being children of Margaret Walter,
the widow. of Joseph C. vValter.
All defendants in the trial court were residents of Rappahannock County, Virginia, as was ,Joseph C. Walter at the
time of his dea.th.
By the will of Joseph C. vV alter he named his step-daughter
his executrix, who as such took charge of the real estate, and
personal property belonging to the said Joseph C. Walter~
after her qualification as executrix, and was in so far as
she was advised attempting to administer the estate in accordance with the provisions of the will.
Later, however, and on or about the 19th of May, 1930, the
relatives of '"Toseph C. Walter filed their bill in chancery in
the circuit court of Rappahannock County, Virginia, complaining that there was unreasonable delay by the executrix
in the execution of the duties imposed upon her by the will,
and that by reason of the delay damage was caused, etc.,
3* to the estate. Then the bill *asked in effect tha.t the estate of the said Joseph C. Walter be administered under
the supervision of the court, and commissioners were appointed to sell the real estate that had not been disposed of
by the executrix.
ThP. will will be found copied in fi1ll as Exhibit A with the
bill on MS. Record, pages 6 and 7.
The widow of Joseph C. Walter, Yv. Grimsley Dearing and
Annie M. Dea ring· in her own right and as executrix, along
with .T. Alfred Dearing, another step-son of the testator, filed
their joint answ·er to the bill on the 25th of July, 1930 (:M:S.
Record, pp. 8, 9, and 10).
A general replication by the complainants in the original
bill was filed in writing (MS. Record, pp. 14 and 15).
After the chancery court took charge of the estate of the
said .Toseph C. Walt.er numerous depositions were taken as
disclosed by the record; but there are only four questions submitted to this court for adjudication:
l. W. Grimsley Dearing testified and proved an indebtedness to him by Joseph C. ""\¥alt.er at the time of the death of
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Mr. Walter for Twenty-eight Hundred Seventy-five Dollars
($2,875.00) evidenced by Mr. Walter's bond. The trial court
in a decree directed the commissioner in chancery to whom
the cause was referred to disallow the debt, and this was
done, exception noted, as the record will disclose, to the action of the court in directing the disallowa.nce of the claim.
2. Mr. Walter in his will said in Item 1: ''I desire that
all my just debts and funeral expenses be paid as soon after
my decease as practical; and I likewise desire my per4 • sonal *representative hereinafter named to have a suitable tombstone erected to my memory". But Mr. "\Valter had said, as the evidence will disclose, in his lifetime that·
he did not want to he buried in the ~Tound but wanted a
mausoleum in which he should be buried. The executrix, with
her brother, "\V. Grimsley Dearing, selected a lot and mausoleum a.t the cost of $4,600.00, and paid every dollar for it except $700.00 for a crypt in which Joseph C. Walter's body
was placed and which was charged to the estate of Joseph C.
"\Valter. The trial court refused to aJlow the $700.00 and referred the cause to a commissioner to report what would be
a reasonable price to be paid for a tombstone, and the commissioner reported $300.00, which amount was all the court
would all°'v to be charged to the estate.
3. In the lifetime of Joseph C. Walter, Annie l\tI. Dearing,
the step-daughter and executrix in the will of Joseph IO. Walter, wa.s running and operating a store at a. place called
Huntly in Rappahannock County, Virginia. Joseph C. Walter
was largely eng·aged in farming and at his instance and sugg·estion Annie M. Dearing would pay off his hands for him
and charge the amounts paid to Mr. Walter, her step-father.
At the death of Mr. Walter Miss Annie l\L Dearing presented
her account and the trial court held that a number of the
items were barred by the act of limitations, but no plea of the
statute was ever filed by any one. The court simply directed
that certain items in the account were barred by the act of
limitations.
4. The trial court directed tlrnt the items of the Annie M.
Dearing account against Joseph C. Walter's estate that. were
not barred by the act. of limitations could not be enforced
5* because *of the statute of frauds;
So that there are only four questions in dispute between the complainants and defendants :
·
(1) Should the bond for $2,875.00 with interest be. charged
against the estate of .Joseph C. Walter?
(2) Should tl1e $700.00 paid on account of mausoleum have

,,
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been charged to the estate of Joseph C. Walter?
(3) Does' the statute of limitations bar the claim of Annie
M. Dearing against the estate of Joseph C. 1Nalter Y
(4) Does the statute of frauds apply to the items not barred
by the act of limitations Y
THE PLEADINGS.
Bill filed on the 19th of May, 1930 (MS. Record, pp. 1

to 5).
- The will filed as Exhibit A with the bill (M.S. Record, pp.
6 and 7). Admitted to probate on March 5, 1928.
The joint answer of Annie M. Dearing· in her own rig·ht and
as executrix of Joseph C. Walter, J. Alfred Dea.ring, W.
Grimsley Dearing and Sarah Margaret V\T alter filed on July
25, 1930 (MS. Record, pp. 8, 9', and 10).
Replica.tion by complainants in the bill to tho answer (MS.
Record, pp. 14 and 15).
The issues, from the pleadings, evidence and exceptions,
appear to be squarely submitted.
The first decree com.plained of entered on May 17, 1939,
a.nd is found on MS. Record, pp. 166 to 169.
6*
*Notice the cause was brought on upon alL. the papers
formerly read and the report of James :NL Settle filed
on the 12th of November, 19:.-38 (MS. Record, pp. 135 to 141),
and upon the exceptions to the said report filed on the 21st
of November, 1938 (MS. Record, pp. 142 and 143).
By this report it will be noticed that the estate-real and.
personal-of the said Joseph 0. Walter, that is the undisputed assets, totalled $11,042.27 ; then the commissione-r sa.ys
in his report of November 12, 1938, as follows :
'.'Your commissioner in making the foregoing calculation
bas obeyed the court's order of March 19, 1937, recorded in
Order Book h, Page 414, in which he is directed to 'disallow
the claim of Grimsley Dearing for $2,875.00 filed as a claim
against the estate of the deceased, Joseph :C. Walter, in the.
further preparation and filing of his report'.''
On the 19th of March, 1937 (MS. Record, p. 157) the trial
court, says in part:
"Whereupon it appearing to the court ·that tl1e jury has
been summoned and in att<mdance; that the plaintiff and
his Counsel have appeared and announced themselves as
ready to proceed with the trial of said issue; but that the
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defendant, Grimsley Dea.ring, upon whom is the burden of
proving the question at issue, has failed to appear or offer
any rea.son for his failure to do so, though Elliott Marshall,
his attorney made his appearance and moved for a continuance of the trial of the said issue on the ground that he is informed that his client is ill, and offers to submit a physicians
certificate to that effect within ten days, which said motion
is overruled because it is unaccompanied by said certificate
and for other reasons being deemed sufficient by the court.''
I

Then the learned trial judge further says in his decree of
March 19, 1937:
"It is adjudged, ordered and decreed that the said decree
of the 18th day of May, 1936, directing an issue out of chancery be and the same is hereby revoked and annulled, and the
court being of the opinion from the testimony heretofore
submitted and the failure of the defendant, Grimsley Dearing
to appea.r as required by the decree directing the said
7• issue out of chancery, and •submit to a jury his evidence,
if any he had, of the bona .fide claim asserted by him
. against the estate of Joseph 0. Walter, deceased, doth further
order and decree that the said debt was without consideration and is not a valid and subsisting claim against said estate."
Then the leamed trial judg·e further says (MS. Record, p.
158):
.
.
'' And the Master commissioner to whom this cause wa.s
heretofore referred, is directed to proceed with the execution
of the said order and to complete his report filed in this cause
on the 23rd day of March, 1934; and he shall disallo'lv the
claim. of Grimsley Dearin.Q for .i2,B75.00 filed as a claim
against the estate of the deceased, .Joseph 0. Walter in the
further preparat~on and filing of. his report, which was the
subject of the issue out' of chancery heretofore awarded in
this cause.''

It appears that there had already by consent of parties
been an issue out of chane.ery directed by the trial court.
To this report of Settle, commissioner, of November 12,
19'38, counsel for the appellants here filed exceptions (MS.
Record, pp. 142 and 143).
Five grounds of exception a.re assigned.
By the first ground the question of right or wrong concern-
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ing the disallowance of the Grimsley Dearing claim for
$2,875.00 is submitted.
By the third ground the question of the statute of limita-

tion is submitted.
By the fourth ground another question not raised here was
submitted and the trial court did condescend to allow the
claim of $900.00 referred to in the record as the tT olrn Moore
debt.
By the fifth ground the question of the expenditure of
$700.00 for a crypt for the deceased is submitted.
Referring· now to the decree entered on the 17th of J\fay,
1939. This decree is copied in full on l\.fS. Record, pages 166,
167, 168 and 169. By this cleeree the Honorable J·uclge
8* of the trial court *enters a. sweeping decree in which he
decides all that be can possibly reach with either a rm
against appellants, except as stated he did allow the John R.
Moore debt of $900.00. 'fhis allowance could not. well have
been avoided.
The report of the master commissioner filed November 12,
1938, which the decree of May 17, 1939, confirms, with the
exception of the l\foore debt of $900.00, was prepared by the
. commissioner at thP. law office of Major McIntyre in the to,vn
of Warrenton, Virginia, and with the assistance of Major
McIntyre who was counsel for the complainants in the tria]
court and for the appellees in this court. Notice how nicely
and neatly the commissioner, who is not n lawyer but clerk
of the circuit court of Rappahannock County, Virginia, has
worded the report; a report framed in la.ngnag·e that would
require the real assistance of some person learned in the
law.
_
The same commissioner, J. M. Sett]e, filed a report in the
cause on the 23rd of Marc.h, 1934, acting in ob~dience to a
decree entered on the- 28th of July, 1930, in which he reaches
certain conclusions. This report is found copied on MS.
Record, pages 127 to 131.
· To this report exceptions 'Yere fi]ecl by appeUants, as appears on· Ms. Record, page 132, and in wllich exceptions the
very issues l1eretofore mentioned were submitted. Notice in
the report of the Honored Master l1e says as follows :
''Your Commissioner :finds further and so reports that
until these matters are finally passed on by the court he cannot possibly with the data before him make further report
upon this inquiry as to tlle matters c.ontained in the decree of
reference; and he prays that he may have t11e further directions of the Chancellor.'' (MS. Record, p. 131.)
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*The learned master is referring here to the decree
entered on the 28th day of July 1930 ( MS. Record, p.
148).
.
By a decree of July 31, 1939 (MS. Record, p. 1791/4,), which
is the last decree entered in the cause, the report of J. M.
Settle, commissioner, filed on the 29th of June, 1939 (MS.
Record, p. 178), pursuant to a decree of reference entered
on the 17th of May, 1939, which is one of the decrees ap~
pealed from, is confirmed over the objection of appellants as
to and concerning the crypt or tombstone question already
referred to.
The appellants through counsel, on May 11, 1939, in addi~
tion to the exceptions already filed on the 21st of November,
1938, to Commissioner Settle 's report filed on the 12th of
November, 1938, excepted to the report on the further ground
that it was prepared and dictated by counsel for appellees
here ( complainants in the trial court) at his office in the town
of Warrenton, Virginia, and for that reason the report is
void (MS. Record, p. 144).
Evidence taken concerning the last exception ( MS. Record,
pp. 117 to 126).
9*

ASSIGNMENTS OF ERROR.
The trial court erred in the following respects:
1st: In refusing to allow ,v. Grimsley Dearing his claim
against the estate of ,Joseph C. Walter evidenced by note
for $2,875.00 with interest.
2nd: In refusing to allow the executrix of Joseph C. Walter to charge the estate with $700.00 to be paid on account
of a crypt in a mausoleum.
lO*
*3rd: In holding that the claim of Annie M. Dearing,
trading· as Dea.ring· & Company, or any part thereof
was barred by the statute of limitations, no plea of the statute
ha.ving been filed.
4th: In holding that the statute of frauds prevented claims
being recoverable against the estate wl1ich it was not claimed
were barred by tbe statute of limitations.
5th: In refusing· to hold the report of master commissioner
tT. M. Settle filed on the 12th of November, 1938, void for the
r.eason the report was made by the commissioner with the
assistance of counsel for complainants in the trial court, ap·pellees here.

-- - - - - - - - - -
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CONTENTIONS OF COUNSEL FOR APPELLANTS.
Why, may we ask, should not W. Grimsley Dearing's claim
for $2,875.00 with interest from the 6th day of November,
1924, have been allowed?
A copy of the bond evidencing this indebtedness is found on
!f.S. Record, page 89, signed J. C. Walter. The bond itself,
we submit, is prima fame evidence of the debt. Now then
what is the evidence about this bond! Mr. W. G. Dearing accepted the bond dated the 6th day of Novembcr, 1924, and in
May, 1925, a check of· W. Grimsley Dearing for exactly
$2,875.00 was. placed to the credit of Joseph C: Walter at
the Flint Hill bank where Mr. Walter did his banking business. •
Mr. Dearing was cross-examined about this transaction.
See MS. Record, page 45: .

"Q. Mr. Dearing, have you any idea at all of what items
went to make up the $2,875. included in that note that vou
claim Mr. Walter's estate owed you!
·
11""'
*''A. I couldn't tell you to save my neck. I don't
know that I could find any records. I might be able to
find some records that would show what it was for but I don't
know that I could.
"Q. Have you not had a good many transactions wit.h Mr.
Walter since that time or since 1924?
"A. Comparatively few."
See now MS. R.ecord, page 46:

"Q. You don't claim then, that the check you gave him for
$2,875.00 that was deposited to his credit in May, 1925, was
what you gave him for this note Y
·
'' A. I am inclined to think that it was but whv the dates
•
do not correspond, I have no idea.
''Q. You took his note then for $2,875 in November, 1924,
and you gave him a check for that note in Ma:y, 1925?
'' A. It is possible that when I gave l1im the check it was
for something back or for some reason which s.hould have
been dated back and I dated it back when I gave him the
- check. That is possible. That runs in my mind but why or
what it was, I don't know.
~
'' Q. You cannot tell us right now what it was of value that
you gave him for the bond you have there dated November,
19247
"A. It was for money, I can tell you that."

Annie M. Dearing, et al., v. Frank Walter, et .al.
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Mr. Dearing, it must be remembered, was testifying in
1932. The Walter transaction took place in 19·24. Eight
years had elapsed between the time the transaction was had
and the time Dearing testified. Who could very well have
remembered a transactioJ;J. in detail when eight years stood
between the date of the transaction and the time a party to
the tra.nsac.tion was called upon to explain it? Mr. Dearing's
explanation is not at all out of line with ordinary business
transactions. Very often in business circles, as the writer
is told and knows, when A lends B $l00.00 he gives B a check
for it or the cash, and B should execute his note or bond cotemporaneously with the receipt of the money. ·But reasons
may exist why the bond or note should be dated back. And
such bonds or notes are often dated back. There can be no
question about the date of the bond; that was in Novemb.er,
1924; nor about the date of the check placed to the credit
12* of Mr. Walter as a *consideration for the· bond, .being . _
dated the 27th day of May, 1925.
See the testimony of Mi~s Annie Dearing· (MS.. Reco~d,
p. 38):
''.Q. What does Mr. J. C. Walter owe Mr. W. G. Dearing?
'' A~ It was for a note and here is the note I refe-rred to.''

(The witness was referring really to the bond).
'' Mr. Weaver: By consent of counsel, the following papers
are offered in evidence, marked Exhibits X. Y. Z.:
"(1) Exhibit X, deposit slip from the First National Bank
of Flint Hill, ,showing that on May 27, 1925, there was deposited in that bank to the credit of ,Joseph C. Walter, W. G.
Dearin~:'s check for $2,875.
"(2) ExhibitY, bond of J. C. Walter, dated November 6,
1924, for $2,875.
" (3) Ledger sheet of the First National Bank of Flint
Hill, Vir~inia, marked Exhibit Z, showing that on May 27,
1925, J~ C. Walter received credit for the sum of $2,875.''

Joseph 0. Walter received credit for the sum of $2,875.00..

''W. G. Dearing is given permission to withdra.w the bond
from the papers in the case until further order of the court.''
"By Major McIntyre:
"I observe from these exhibits that the deposit slip re-

rn
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ferred to of the First National Bank of 1Flint Rill is dated
May 27, 1925, for $2,875.
'' A. Yes, ·sir.
''Q. I observe that the bond exhibited before the Commissioner signed by J. C. Walter in favor of W. G. Dearing is
dated 6th day of November, 1924. Is it your idea that the
bond is in any way connected with the deposit,
"A. I lJ.ave no idea in the world. I presume .Mr. Browning
knew what he was doing·. He wouldn't have given me credit
for W. G. Dearing's check unless ~t was correct.
'' Q. What I am trying to get at is, if this deposit of $2,875.
on the 27th day of May, 1925, is the money that Mr. Walter
got for his note, why is it tha.t the, bond itself is dated the
6th day of November, 1924?
'' A. I don't know.
''·Q. Have, you ever heard any explanation of this discrepancy?
'' A. I have never heard a word.'' (1\i[_S. Record, p. 39..)

*l\fr. Dearing here undertook to explain the transaction concerning the $2,875:00 item, and he was talking
eight years after the transaction was closed.
Why, after the court had directed an issue out of chancery
to try the question as to whether or not the $2,875.00 item
should be charged to the estate, the court .set aside the order
directing the issue and directed the commissioner to whom
the cause was referred to disallow the claim.
By the decree of March 19, 1937 (MS. Record, p. 157) we
find the recital as follows:
13*

''Whereupon it appearing to the court that the jury has
been summoned nnd in attendance; that the plaintiff and .
his counsel have appeared and announced themselves as ready
to proceed with the trial of said issue; but that the defendant, Grimsley Dearing, upon whom is the burden of proving
the question at issue, has failed to appear or offer any reason
for his failure to do so, though ElliQtt Marshall, his attorney
made his appearance and moved for a continuance of the
trial oft.he said issue on the ground that he is informed tha.t
his client is ill, and offers to ·submit a physicians certificate
to that effect within ten days, which said motion is overruled
because it 1s unaccompanied ·by ·said certificate and for other
reasons being deemed sufficient by the court;''
What the other reasons are does not .appeaT.

Annie M. Dea.ring, et al., v. Frank Walter, et al.
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Then the decree further provides :
"It is adjljdged, ordered and dee.reed that the said de-cree of the 18th da.y of May, 1936, directing an issue out of
chancery be and the same is hereby revoked and annulled,
and the court being of the opinion from the testimony heretofore submitted and the failure of the defendant, Grimsley
Dearing to appear as required by the decree directing the
said ·issue out of chancery, and submit to a jury his evidence,
if any he had, of the bona fide claim asserted by him against
the estate of Joseph C. Walter, deceased, doth further order
and decree that the said debt was without consideration and
is not a valid and subsisting· claim against said estate.''
'' And the Master Commissioner to whom this cause was
heretofore refened, is directed to proceed with the
14* *execution of the said order and to complete his report
filed in this cause on the 23rd day of March, 1934; and
he shall disallow the claim of Grimsley Dearing for $2,875.00
filf'd as a claim against the estate, of the deceased, Joseph C.
Walter in the further preparation and filing of his report,
which was the subject of the issue out of chancery heretofore
awarded in this cause." (MS. Record, p. 158.)
The writer concedes it to be true 1mder the la:w that the
question of continuance is one for the discretion of the court,
but a discretion that should not be abused. No occasion. for
citing authorities on this question. We do think, however,
the discretion here was abused. If there had akeady been·
an issue submitting· the cause to a jury Mr. Dearing had. a
right to have the jury pass upon the question submitted in
the issue.
Certa1nly the court had no right to say, I will direct the
commissioner to disallow the claim, annul and set aside the
order directing the issue without some cause or reason which
should appear by the record.
Mr. Dearing was ill at that time, having- had a portion of
his stomach removed ( MS. Record, p. 112) :
''Q. Mr. Dearing·, what was the nature a.nd extent of your
illness that caused you to µ:o to Florida fa December, 1936?
'' A. A mafor operation of which one third of the stomach
was removed.·
"Q . .State where the operation was performed, who performed it. and when it was performed?

-
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"A. The last day of September, I think; the University of
Virginia Hospital, by Dr. Morton."
Mr. A.G. Weaver, a prominent lawyer from Front Royal,
was the leading counsel for Mr. Dearing; Mr. Marshall was
Mr. Weaver's junior partner.
See what Mr. Weaver says (MS. Record, p. 111):
"On January the 10th, 1937, he sustained a fracture of
his right arm and shoulder and was confined to the
15* Winchester *Memorial Hospital in Winchester, Virginia,
until some time in February, 1937, and upon return to
his home in Front Royal he was under the care of both a
doctor and a nurse until approximately the 10th. or 11th.
That on March the 15th he was compelled to be in attendance
upon the United States District Court for the Western Dis-tric.t of Virginia, sitting at Harrisonburg, Virginia, as counsel for the defendants in the trial of the United States of
America v. Myers, and Uwited States of America, v. William E. Cooper. That the trial of these cases commenced on
Monday, March the 15th, and was not concluded until late
in the afternoon of Saturday, March the 20th, 1937. Counsel further states that when he realized that it would be impossible for him to appear in the Circuit Court of Rappahannock County in this case, he requested Mr. Elliott Marshall, an Attorney of Front Royal, Virginia, to appear for
him and urge a continuance, and the record shows that Mr.
Marshall so appeared, but that his motion for continuance
was overruled.''

It must be recalled that the refusal of the court to grant
the continuance was on the 19th of March, 1937, as shown by
a decree of that date (MS. Record, p. 157).
And on that very date, and for two days afterwards, Mr.
Weaver was engaged in the trial of important cases, as stated,
in the District Court at Harrisonburg.
There is nothing in the record to show, or to even suggest,
tha.t Mr. Dearing consented, or his counsel consented, to the
decree setting aside the order that had been issued directing
an issue out of chancery.
Now where is the evidence, may. we ask, showing· that Mr.
Walter did not owe the bond to Mr. Dearing at the time of
the death of Mr. Walter Y It will be noticed that there is evidence coming from the lips of certain joy riders who rode up
to the Dearing home where Mr. Walter lived in the nighttime, and Mr. Walter went out to see tl1em; they never got

\.

. .Annie M. Dearing, et al., v. Frank Walter, et al.

13

out of the car, but stated that ,valter told them that he was
worried and said he had $3,000.00 and interest due by
16~ Gdmsley Dearing, but that Grimsley *would not pay
him (MS. Record, p. 78) :

"Q. •But at that time as I understand your testimony, Mr.
Walter appeared very much worried about this $3,000.00
notef
'' A. He said he was sick and worried.
'' Q. About the note?
''A. Well, my father asked him why he was worried and
he said he had $3,000.00 and interest out to Grimsley and
he wouldn't pay him.
'' Q. But nothing was said about it after Grimsley came

upY

'' A. No."
This remarkable and uncalled for alleged statement of Mr.
Walter took place, as stated, around the 25th or 26th of August, 1927 (MS. Record, p. 84).
If' Mr. Walter was, at the time he is charged with having
made this statement in criticism of Grimsley Dearing, spiteful to Grimsley Dea.ring, why did he make Grimsley Dearing
one of the benefic.iaries in his will? The will appears to have
been made on the 14th of January, 1928. (.See MS. Record, p. 7.) By the will W. Grimsley Dearing shared alike with
all the blood relations of the testator, Joseph C. Walter, except the sister of testator, Virginia Lawson, to whom was
bequeathed •Five Hundred Dollars.
The testator, Joseph C. Walter died on the 24th of February, 1928, but made his will on January 14, 1928; yet, according to these blood relations of the testator, he was complaining· of Grimsley Dearing- being indebted to him in August,
1927. Yet when he ma.de his will he remembered Gtimsley .,
Dearing and made him one of his le,ga.tees.
A careful reading of the testimony of these blood relations,
which will be found on MS. Record, pages 74 to 88; shows
that the statements were of a flimsy character.
Throughout tl1e entire testimony we find that W.
17* Grimsley ~nearing was loaning money to hi~ stepfather, t.he testator, .Joseph C. Walter, for a number of
years prior to Mr. ·Walter's death; and Walter, the testator,
was indebted to Mr. Dearing at the time of his death in. the
sum of $2,875.00, with interest. from the date of the bond, and
tl1e claims asserted against the estate of Joseph C. Walter
for this amount should not have l>een denied.
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,Vhy, may we ask, did the irial court by the decree en.
tered on the 17th of May, 1939, disapprove of the claim of
$700.00 against the ,Joseph C. \Valter estate for a mausoleum t
By -the decree complained of we find this language ( MS.
Record, p. 168) :

'' It appearing further from said Report that while the testator did not authorize the Executrix to invest the funds in
her hands in a crypt in a mausoleum, he did authorize. and
direct that a tombstone be erected at his grave; but not having designated the amount to be used for that purpose and
the court not being advised what is a proper amount for such
purpose, doth adjudge, order and decree that the Master Commissioner do upon a referenee hereinafter provided, inquire
and report what is a reasonable, and proper allowance for
such purpose.'' (MS. Record, p. 168.)
The trial court then held that the estate should not be
charged with $700.00 for a mausoleum. In this respect the
trial court clearly ·erred, that is in disallowing the $700.00
claim for the mausoleum, ·but directing in effect that a tomb.
stone at a cost of $300.00 could be placed at the grave ; when,
in· fact, there was no grave in which his body could be placed,
as it had already been placed in a crypt in a mausoleum for
which the testator's step-son and daughter, W. Grimsley
Dearing and .A:nnie M. Dearing, paid for with their own funds,
except $700.00. The entire cost of the mausoleum was
18* $4,200.00. The testator was placed away in *a crypt in
this mausoleum and his estate. was only charged with
$700.00 of the purchase price of the entire mausoleum, that
is of the mausoleum and lot on which it stands erected.
The tei=;tator, as the uncontradicted evidence .will show, had
numbers of times requested that he be not buried in the
ground, but wanted his remains to be placed in a mausoleum,
and that he in talking of a maus0Ieum and a tombstone did not
differentiate between the two; that he spoke of a mausoleum
as a tomb. This evidence is uncontradicted.
See the testimony of Miss Annie l\L Dearing (MS. Record,
p. 27):
''Q. I notice that you I1ave credited yourself as Executrix
with the item of $700 for one crypt mausoleum, under date
of M:ay 8, 1930. What was the total cost of this mausoleum
and how many crypts were provided for?
'' A. SL-x.
"Q. ,v11at was the total cost of i H
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"A. I think $4,200.
'' Q. And there are six crypts f
"A. Yes, sir; there are six crypts in the mausoleum.
'' Q. Will you please tell the circumstances leading. up to
the erection of this mausoleum and just why it was doneY
'' A. He had a horror of being buried in the earth and he
had always asked us not to do it.
'' Q. ·was this mausoleum erected after his death t
'' A. Yes.
"Q. In addition to the $4,200 that was paid for the
mausoleum, who paid for the lot and other expenses in connection with its erection Y
'' A. My brother Grimsley.
'' Q. Was any of this extra work charged to the esta.te of
J.C. Walter?

"A. No.
'' Q. Then, as I understand, the mausoleum cost $4,200 ( exclusive of the cost of the lot, perpetual .care and •super19'.. vision by Maddox and Samsell) and as executrix of J.
C. Walter, you paid one-sixth of this cost Y
.''A. Simply for his crypt.
': Q. You said something about Mr. Walter not wanting to
be put under the ground. I wish you would go more into
details as to his wishes along this line, whether or not they
were expressed often or otherwise; just tell the Commissioner
wl1at you know about that?
"A. Well, he frequently spoke of it and said he did not
want to be buried-he wanted to be buried above ground.
'' Q. Did he not exact that promise from you or request
you to promise him that he would not be buried under the
g-round 6l
'' A. I do not know what ~rou mean by that?
"Q. Just what the question implies.
'' .A. He asked my mother.
'' Q. You know that. to be a. fact Y
'' A. I know it to be a fact. I can prove it by the neighbors
even, if you want it to be proven.''

Now see what this same witness says on cross examination
(MS. Record, p. 30)":
'' Questioned by Major McIntyre: .
''Q. Will you please state now why you did not carry out
llis instructions 7
'' A. Simply because of 11is asking so often not to be buried
in the earth.
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"Q. When and where did he tell you that he did not desire
to be buried or put under the ground Y
'' A. I suppose dozens of times.''
.. Mr. W. Grimsley Dea.ring has testified to the same effect;
that is, that their step-father did not want to be buried in
the earth but did want to be buried in a crypt, and the rest
of the Dearing family of which W. Grimsley Dearing and
Annie M. Dearing are members also want to be buried in this
mausoleum where their step-father has been laid to rest in
accordanc.e with his wishes as expressed while a living man.
.See the testimony of W. Grimsley Dearing, bottom of MS.
Record, page 41 :
"One of the last thiilgs tha.t that man said to me was 'I
don't want to be put in the gTound' and this was said after
his will was written.''
20*

4tMr·. W. G. Dearing and Mr. Walter were very warm
friends, step-son and step-father.
On MS. Record, page 47, we find Mr. Dearing saying in
response to a question from Major McIntyre, which question
is as follows :
,"Q. In regard to this mausoleum, did you read Mr. J. C.
Walter's will before you bargained for the construction of
that burial place Y
"A. Absolutely.
'' Q. Did you see what he expressly provided in his will Y
''A. I did.
·
'' Q. Did yon see anything in there, authorizing you or
anybody else to violate the express words of his will and put
up a mausoleum 1
"A. I absolutely interpreted it that he meant a mausoleum.
because ]le had said that he had provided for it in his will and
that he didn't want to be put under ground."

Ag·ain on MS. Record, page 63, we find Miss Annie M. Dearing saying that Mr. Walter spoke of a mausoleum as a tombstone:
"Q. You knew that Mr. Walter expressly provided in his
will for a stone and directs his Executrix as follows: 'I like-
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wise desire my personal representative hereinafter named
to have a suitable tombstone erected to my memory'.
'' A. Mr. Walter was not a college graduate; he always
spoke of the mausoleum as a tomb.''
The mother of Annie M. Dearing and W. Grimsley Dearing, who was the widow of Joseph C. Walter, survived Mr.·
alter. She made a will some years ago, but befo.re her
death divided her property among her children (MS. Record,
p. 73):

,v

"Q. Is your mother Mrs. J. C. Walter, now living¥
'.' A. No, she is dead. She died November 7, 1931.
'' Q·. Who were Mr. Walter's widow's distri.butees Y
"A. W. G. Dearing, J . .Allfred Dearing and myself. They
were her only children by her former marriage.
''Q. Did Mrs. J. C. Walter die test.ate or intestate?
'' A. She had made a will years before, but when her health
failed completely in 1921, she divided her property and gave·
it to each one so they could take better care of it." Does the statute of limitations apply at all in tbi's case to the items charged by Annie l\L Dea.ring, trading as
21 • Dearing and *Company to Joseph C. Walter Y
There can be no question but that when A, a farmer,
runs an account with B, a merchant, and B charges :A with
what A gets by making a memorandum on his book. The
statute runs from the date of each item.
But is such the case when there is an understanding between A and B that a settlement will be made at certain times,
as was the case here Y Mr. Walter had an understanding with
Miss Annie Dearing, who was running a store, that certain
of his men who were hi red by hini. would purchase a~ticles
at the store, and that at certain times after the articles were
purchased, settlements would be had and balances struck.
Under such conditions would the statute run from the date
of each item? The amounts were not due until the settlements were had a:nd balances struck; yet the court took the
view as recited in one of the decrees appealed from that the
commissioner should exclude all amounts charged to Walter
by Dearing & Company; First: because she failed to prove
her right to charge such amounts, and Second: because· the
statute of limitations justified and ealled for the execution
1
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of every part of the. account barred by the statute of limitations of Virginia. And the commissioner was directed to
disallow all items on Walter's personal account charged to
him within three years prior to his death on Febrnary 24,,
1928; also ·a.IL such items as were charged on said account
four years prior to the filing of the suit, May 19·~ 19·30.
The commissioner followed the instructions of the court
and so reported.
There was no formal plea of the statute of limitations
22,i *interposed by any one. The Walter's account embraced
only debts due by him to Annie M. Dearing·. Annie M..
Dearing being· Vlalter 's executrix, would not in such capacity,
that is as executrix, plead the statute of limitations to a debt
due by t11e estate to her. Then some one interested seeing
that the statute was plead should interpose such a formal
plea. The right to plead the statute is a personal privilege;
but no one interested exercised the privilege in this case.
Major McIntyre, the learned attorney representing the plaintiffs, asserted and strongly and forcefully contended that the
claim was barred after four yenrs from the date of the entries, and the court. so held without any formal plea being
entered at any time by any one in interest.
But concede for the sake of argument that the trial court
was right in disallowing certain of the items on the J. C.
Walter account because barred by the act of limitations, would
not the debts due by Walter to Miss Annie M. Dearing admitted not to be barred by the statute of limitations be recoverable?
The attorney for the plaintiffs in this case contends tha.t
such claims are not recoverable against the estate because
of the statute of frauds.
·
How, may we ask, could the statute of frauds by any stretch
of the imagination apply to any of the items in this case t
Walter was not promising t.o pay the debts of others. He
directed Miss Dearing to charge the items to him, but to make
memorandums showing· to whom the goods sold were delivered.
ThiR was only for tl1e purpose of enabling Mr. Walter in
his lifetime to properly settle with his hands. He would
23e sav to •Miss Dearing-: "When these hands come to
yo"u, let them have wha.t they want and charge to me
and I will settle with you from time to time',.; this was agreed
to by Miss Dearin~, and when the items were charged they
were charged on Walter's account, but the names of the individuals to whom the goods were delivered were simply
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noted that Mr. Walter could intelligently settle with his
hands.
Suppose for instance, and by way of illustration, A goes
to B's store and says to B, let a have certain goods and I
will pay for them. Could the statute of frauds hinder or
prevent B from collecting from A? Now, as I understand the
statute of frauds, if A had not in the first instance authorized
B to let C have the goods, but that after Chad gotten them
on his own responsibility A had said to B, I will pay for
these goods and had not reduced what he said to writing,
the statute of frauds would protect A.
Should, in the present case, the commissioner in chancery,
J. M. Settle, to whom this cause was referred, when there
are contested questions, have gone to Major McIntyre's office in Warrenton and soug·ht the assistance of the Major,
who was representing the plaintiffs, to enable him, the commissioner, to write his report,
.See testimony of Major McIntyre beginning on MS. Record, pag·e 117; also tho testimony of tTas l\L Settle beginning
on MS. Record, page 122. Should this have been done? To
say the least it was an irregular course for the commissioner
to have pursued, and harm could have been done, or may
24* not have been done, by the *Commissioner going to
Warrenton and acquiring the assistance of the attorney for the plaintiffs and writing up his report. None of
counsel for defendants were present at the time the report
was written up.
.
If, we submit, there liad been no disputed· questions involved it would have been entirely proper for the Commissioner to have sought the assistance of counsel on either side
of the case, but where there a re contested questions this
should not have been done.
.
Counsel for def endant.s excepted to the report on the ground
it was prepared and dictated by counsel for plaintiffs at his
office in the town of Warrenton, Virginia, and: contended that
the report was therefore void and that such report was not
tJ1e true report of tlw Master Commissioner (MS. Record, p.
144).
Foi· the foregoing reasons, it is respectfully hereby submitted that the decrees entered in this cause on the 17th of
May, 1939, and the 31st of ,July, 1939, are in part erroneous
and should be reviewed and reversed;
Therefore, petitioners pray tliat an appeal be awarded
from the decrees complained of, and that the said decree of
:May 17, 1939, be annulled and set aside in so far as it de-
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nies the claim of W. Grimsley Dearing for $2,875.00 with interest against the estate of Joseph C. Walter; but that this
court will allow said claim ;
And ·in so far as it denies the Executrix of the Estate of
Joseph C. Walter the right to charge his estate with $700.00
for a crypt in a mausoleum; but that this court will allow the
sum of $700.00 to be charged to the estate of Joseph C. Walter;
And in so far as it applies the statute of limitations
25* as to •defeat any part of the claim of Annie M. Dearing
against the Estate of Joseph C. Walter, but that this
court will bold that the statute of limitations does not apply
in this case ;
.And in so far as it prohibits the collection of any part of
the account of ,Joseph C. Walter to Annie M. Dearing, by
bringing into action the statute of frauds; but this court will
hold that the statute of frauds does not apply;
But that said deeree .be affirmed in so far as it approves
and allqws the claim in favor of John R. Moore against the
estate of Joseph C. Walter for $900.00 with interest;
And that the said decree of July 31, 1939, will be revised,
reversed, annulled and set aside because· it confirms the report of Master Commissioner Settle in disallowing- the $700.00
for a crypt to be charged to the estate of Joseph C. Walter,
and only allowing in lieu thereof the sum of $300.00 for a
tombstone; but that this court allow $700.00 for the crypt
in lieu of the $300.00 allowed by the trial court for a tombstone;
.And petitioners further pray that this court will grant
the relief asked herein, or that this court will enter such decree as the trial court should have entered concerning all the
questions at issue.
A copy of this petition was mailed to R. A. McIntyre, Attorney of record for the plaintiffs, at his address: Warrenton,
Fauquier County, Virginia, on the· 11th day of September,
1939, and the petition, copy of which was so mailed, 'Will be
presented to the Supreme Court of Appeals of Virginia, at
Staunton, Virginia, on the 12th day of September, 1.939.
Notice is hereby given that counsel for appellants. desire
to state orally the reasons for reviewing the parts of t}le decrees complained of in the foregoing petition, and that
26* thny will adopt *the said petition as their opening brief
on behalf of the appellants at the hearing of this case.
The importance of this appeal to petitioners, and to their
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counsel, has caused the prolongation of the petition furt\1.er
than the matters of fact involved would appear to justify.
Respectfully submitted,
ANNIE M. DE.A.RING,
In her own right and as Executrix of
Joseph C. Walt.er, deceased and ·
W. GRIMSLEY DEARING,
Petitioners.
By Counsel!

,vEAVER, ARMSTRONG & MARSHALL,
Front Royal, Virginia, and
BURNETT MILLER, SR.,
Culpeper, Virginia.
Counsel for Appellants. -

•i. Burnett Miller, Sr., whose address is Culpeper,
Virginia, and duly qualified to practice in this oourt,
do hereby certify that in my opinion the decrees complained
of ought to be reviewed by the appellate court.
·
27"'

BURNETT MILLER, ~R.

Appeal allowed. Bond $300.
Sept. 26, 1939.

H. W.H.

Received Sept. 28, 1939.
M. B. WATTS, Clerk.

RECORD.
VIRGiNIA:
In tl1e Circuit !Court of Rappahannock County.
Frank Walter, Richard Walt.er, Blanche Johnson, Virginia
Lawson, Plaintiffs
v.
Annie M. Dearing-, Annie M. Dearing, Exec~tiix of Joseph
C. Walter, W. Grimsley Dearing, Margaret Walter, widow
of said Joseph C. Walter, Defendants
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BE IT REMEMBERED that on the 19th day of May, 1930,
complainants filed their bill of complaint in the words and
fig'llres following,· to-wit:
'',To Honorable J. R. H. Alexander, Judge of the Circuit
Court of Rappahannock County:
Your complainants, Frank Walter, Richard Walter, Blanche
Johnson and Virginia Lawson, respectfully represent:
That their brother, ·Joseph C. Walter, departed this life
testate on or about the 24th day of February, 1928, and that
his Will was duly probated and admitted to record in the
Clerk's Office of Rappahannock :County on the 5th day of
March. 1928, a copy teste of which Will is filed with this bill
under the description of Exhibit "A", which it is prayed
shall be· read as .a part hereof; and,
page 2 ~ 'That the said Joseph C. Walter left surviving
him, his wife, about 85 years of ag·e, whose name is
M~rgaret Vvalter, and the plaintiffs named in this bill,
brothers and sisters of the whole blood, as his heirs at law
had he died intestate; and,
That the testator was seized and possessed at the time of
his. death of a large amount of personal property and rea]
estate of great value; and,
That under the terms of the Will filed with this bill as a
part of the same under the description of Exhibit" A", complainants are informed and here allege that Item 2 of said
Will burdened the Executrix with the duty set forth in the
following words and figures, '' I hereby authorize and direct
my Executrix hereinafter named to make sale, either publicly or privately of all of my real estate and direct her to
convert all of my personal estate into cash. From the proceeds arising the sale of my real and personal pro-perty, I
make the following· legacy''; notwithstanding which obligation and duty imposed upon the said Executrix in positive and
unequivocal lang'Uage, the said Executrix has not performed
such duty and met such obligation, althoug·h said Will was
admitted to record over two years before the initiation of this
suit, and it is here alleged that the said real estate has not
been ·sold or converted into ca.sh as required in said Item 2
under the Will of the said Joseph C. Walter, and that the
said Executri.~ has tot.ally failed and refused to perform her
duty and meet her said obligation in that behalf, although
she has been ·repeatedly requested to carry out the terms
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of said Will and to perform the duties therein required of
her; and,
That by reason of the failure and refusal of the said Executrix to carry out the terms of said Item 2 in the
page 3 ~ Will of the testator, the plaintiff, Virginia Lawson,
to whom the testator expressly bequeathes a legacy
of $500.00, the said legacy has not been paid and complainants here allege and verily believe that the complainant, Virginia Lawson, has a right to have the said property converted
under the terms if her brother's v\Till and the legacy paid to
her with interest thereon; and,
That the testator further provides as follows in his ·wm:
'' All the rest and residue of my estate, real,. personal and
mixed, of every kind and character and wheresoever situate,
I bequeath and devise unto Annie M. Dearing, W. Grimsley
Dearing·, •Frank Walter, my brother, Richard Walter, my
brother, and Blanche Johnson, my sister, share and share
alike, to be theirs absolutely and in fee simple''; notwithstanding which clear and positive provision, the compla!nants, Frank Walter, brother of the said testator, Richard
Walter, brother of the testator, and Blanche Johnson, sister
of the testator, have not received one penny of what was so
devised and bequeathed to them; and,
That the testator further provides in his ,vm, as follows:
"In the event that my wife should survive me, I devise and
bequeathe to her such portion of my estate as the law requires, but in no event shall her participation in my. estate
diminish the legacies set forth;'' complainants are informed
and here allege that it. was the duty of said Executrix, Annie
Dearing, under the terms of the said testator's Will, to make
sale of the property of which the testator died seized and
possessed, in obedience with the expressed provision contained in his will and to pay over to the widow, the said Margaret ·walter, such share of said estate as passed to her as
surviving widow under the Statutes of Virginia, in such cases
provided, as if the testator had died intestate; after the payment of which portion of said estate in obedience to
pag·e 4 ~ the laws of descent and distribution of this Commonwealth, to pay the· legacies therein provided
for in testator's Will, to-wit, to the said Annie M. Dearing·,
$2,000.00 in cash, to J. Alfred Dearing, $500 iii cash, to Willie
Dearing, the son of .T. Alfred Dearing, $500 in cash, to testator's sister, Virg'inia Lawson, tlle sum of $500, and out
of the rest and residue, remaining· in her hands, the saicl
Annie l\f. Dearing, Executrix, should have distributed the
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net remainder in equal shares to herself, W. W. Grimsley
Dearing·, Frank Walter, Richard Walter, and Blanche Johnson; and,
That there is an unreasonable delay in the execution of
the duties imposed upon the Executrix, Annie M. De~ring,
under the terms of the Will of the testator, Joseph C. Walter, which has caused much damage and loss to all of the
legatees and beneficiaries named in said Will, it may be with
the exception of the said Annie M. Dearing herself; and it is
here alleged by complainants that the unreasonable delay
in the performance of such duties and the heavy loss to them
justifies their filing this bill in a court of equity, and asking
for relief.
For as much, therefore, as complainants are without remedy
save in a court of equity, where -alone such matters are cognizable, they pray, that the said Annie M. Dearing in her
own rigl~t, and as Executrix of the Will of Joseph C. Walter, J. Alfred Dearing, W. Grimsley Dearing and Margaret
-Walter, widow of said Joseph C. Walter, be made parties defendant to this bill and J)e required to answer tl1e same, answer under oath being hereby expressly waived; that the
said Annie M. Dearing, Executrix, be required to state her
accounts in this ca use before a master commissioner of this
court, as Executrix oft.he Estate of the said Joseph
page 5 ~ C. Walter, under the terms of his Will, filed as Exhioit '' A" with same; that commissioners be named
by the Chancellor, with authority and power to make sale of
the real estate and such personalty as may not have theretofore been sold and accounted for, and that the terms of said
Will be carried out under the direct order of the court; that
all necessary references may be directed and accounts stated
that are necessary to a full and final hearing of this cause;
that out of the proceeds of sale complainants may have paid
to them the net interest «;1.ue to each of th~m as legatees and
devisees under the vVi.11 of tlwir brother, the late ,Joseph C.
- Walter, testator; that complainants may have any other, further and general relief that the nature of their case may require or to equity may seem meet. And complainants will ever
be in duty bound, etc., etc.
FRANK WALTER,
RICHARD WALTER,
BLANCHE JOHNSON,
VIRGINIA LAW.SON,
Complainants.
by R. A. McINTYRE,
Counsel.
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EXHIBIT ''A'' WITH THE BILL:

"I, Joseph C. Walter, of Huntly, Rappahannock County,
Virginia, do make, publish; and declare this as . and for .my
last will and testament, hereby expres~ly rev:okmg any and
all other wills by me heretofore made.
ITEM 1. I desire that all my just debts and funeral expenses be paid as soon after my decease as practical;. and I
likewise desire my personal representative hereinafter named
to have a suitable tomb-stone erected to my memory.
ITEM 2. I hereby authorize and direct my Execuhix here. .
inafter named to make sale, either publicly or privately, of
all of my real estate, and I direct her to convert all of my
personal estate iiJJ.to cash. From the proceeds arising from
the sale of my real and personal property, I make the following legacies :
(a) To Annie M. Dearing I bequeath the sum of TWO
'],HOUSAND DOLLARS ($2000.00) in cash in addition to
·the provision hereinafter made for her. I do this out of consideration for the many services that she has rendered me
and because of her uniform kindness to me.
(b) To J. Alfred Dearing, of Washington, D. C., I bequeathe
the sum of Five Hundred Dollars ($500.00) and to Willie
Dearing, the son of the said J. Alfred Dearing, a bequeathe
the sum of Five Hundred Dollars ($500.00).
.
(c) To my Sister, Virginia Lawson I bequeathe the sum
of Five Hundred Dollars ($500.00).
ITEM 3. All of the rest and residue of my estate, real, per. soual and mixed, of every kind and character and wheresoever situated, I bequeathe and devise unto Annie
page 7 } M. Dearing, W. Grimsley Dea·ring, Frank Walter, ·
my Brother, Rfohard Walter, my Brother, and
Blanche Johnson, my sister, sl1are and share alike, to be
theirs absolutely and in fee simple.
In the event that my wife should survive me, I devise and
bequeathe to her such portion of my est.ate as the law requires, but in no event shal1 her participation in my estate
diminish the legacies herein set forth.
,JOSEPH C. WALTER.
I hereby nominate, constitute and appoint Annie M. Dearing as the Executrix of this my last Will and Testament, and
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I request that she be permitted to qualify as such without
surety on her bond.
Witness my hand and seal this January 14, 1928.

JOSEPH C.,W ALTER (Seal)
Signed, sealed, published and declared by Joseph C. vValter
as and for his last will and testament, who in his presence
and in the presence of each other and at his request have
hereunto subscribed our names as witnesses this January
14, 1928.
R. W. BURTSFIELD
BErrsy P A11NE

Virginia:
Clerk's Office of Rappahannock Circuit Court, March 5th,
1928.

This paper writing· purporting. to be the last Will and Testament of Joseph C. Walter, deceased, was this day produced
before me, J as. M. Settle, Clerk of said Court, in said office,
and proved by the oaths of R. Vv. Burtsfield and Betsy Payne,
the subscribing witnesses thereto;
page 8 ~ Whereupon it is ordered that said paper writing
be recorded as the true last will and testament of
Jose·ph C. ·waiter, dec'd.
Teste:
J AS. M. SETTLE, Clerk.
A Copy-Teste:

JAS. M. SETTLE, Clerk.
And on the 25th day of July, 1930, Defendants filed their
Answer to said bill in tl1e words and figures following, towit:

'' The joint and separate answer of Annie M. Dea ring in
her own right and as Execu~rix of Joseph C. Walter, J. Alfred
Dearing, W. Grimsley Dea.ring· and Sarah Margaret Walter,
to a bill of complaint exhibited against them by Frank
Walter, et als., fo the Circuit Court of Rappahannock Countv
Virginia..
-'

•
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These respondents reserving themselves the bene.fit of all
just exceptions to said bill by demurrer or otherwise, for answer thereto· or so much thereof as may be necessary, answer
and say:
.
(1) It is true that Joseph C. Walter departed tbis life testate on or about March 1, and that his ·wm was duly probated
and admitted to record in the Clerk's Office of this Court;
(2) That the said Joseph C. Walter died seized of certain
personal property which was duly appraised and inventoried
as will appear from a copy of the said appraisal which is
herewith :filed marked respondent's Exhibit "A" and prayed
to be read as a part hereof ;
(3) That the said Joseph -0. ·walter died seized and possessed of the following· real estate, to-wit:
(a) Two certain tracts of land containing in the
page 9 ~ aggregate about l 09 acres, generally known as '' The
Fletcher Land'', which the said Joseph C. Walter
acquired by deed from W. C~ Armstrong, Trustee, which deed
is dated July 14, 1927, and is of record in Rappahannock
County, Deed Book 34, page 154;
(b) A certain tract of land contaniing 102.387 acres adjoining the lands above set forth and generally known as the
Rhodes Place, or the Corron Place, which land was acquired
by the late ,Joseph C. Walter by deed from W. C. Armstrong,
Trustee, which deed is dated July 14, 1927, and of record in
Rappahannock County, Deed Book 34, page 154;
(c) A tract of land situate in Marshall District, Fauquier
County, Virginia, g·enerally known as the White Land, which
land was acquired by the said J. C. Walter by deed from
Acton D. "White, by deed dated April 3, 1915, and· recorded
in the Clerk's Office of Fauquier County, Virginia, in Deed .
Book 113, page 342, containing- 531 acres;
( 4) That the respondent, Sarah M. Walter, is willing to
accept the commuted value of lier dower right.
Your respondent, Annie l\L Dea.ring, Executrix as aforesaid, represents that prior to the institution of this suit she
sold to C. J. Abemethy the Rhodes Place or the Corron Place
herein referred to for the sum of $3,250.00, one-third cash
upon delivery of the deed and the residue in two equal annual instalments to be evideneed by the bonds of the purchas~r and secured by deed of trust on the property. sold; and
that she likewise sold to ~dley M. ·Clark the Fletcher Land
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above referred to at the price of $1,650.00 cash, upon the
delivery of a proper deed, the said Sarah M. Walter having
already joined in the execution of these deeds for the purpose of relinquishing her dower.
page 10 ~ These respondents aver that the sales above. referred to are for a fair price, and the interests of
all concerned will be greatly promoted by a final consummation of same, but because of the pendency of this suit your
respondent, Annie M. Dearing, Executrix, is advised that the
sales heretofore made by her should be reported to the Court
and confirmed by a proper decree.
Your respondents believe that it will be to the interests
of all parties concerned to haye as soon as practical a sale
of the residue of the laud, that is situated in the County of
Fauquier, and while your respondent, Annie M. Dearing, Executrix, is given authority under the ·wm of Joseph C. Walter
to make private sale thereof in whole or in part, yet, she prefers to sell the same publicly at public auction under a decree to be entered in this cause.
Your respondent, Annie M. Dearing, denies that there has
been any unreasonable delay in the administration of the estate; that she stands ready and willing to settle her accounts
·
and joins in the prayer of the bill for that purpose;
These respondents further show that the Fauquier County
land is improved by an orchard of about 600 trees, upon
which there is a growing· crop of apples, and they believe that
the land will sell to better advantage ,if offered for sale immediately ,vithout awaiting; return of the report of the commissioner.
And now having· fully answered, these respondents pray
to be hence dismissed with their co~ts in this behalf expended.
WEAVER & ARMSTRONG,
.A.ttys. for Defendants.
page 11 ~ INVENTORY AND APPRAISEMENT OF THE
ESTATE OF JOSEPH C. WALTER, FILED
AS" EXHIBIT ''A'' WITH ANSWER.
'' Virginia :
In the Office of the Clerk of the Circuit Court of Rappahannock County, the 5th Day of March, 1928.

It is Order~d that J. Downing White, Hit~h Downing, J.
P. Cook,_ Alvm T. Coppage and Geo. P. Browning or any
three of them, being- first duly sworn for the purpose,' do truly
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and 'justly a pp raise such of the goods and chattels of Joseph
C. Walter, deceased, as may be produced before them, and
return their appraisemeut under their hands as the law directs.

A Copy-Teste :
· JAS. M. SETTLE, Clerk.
State of Virginia,
County of Warren, to-wit:
This day Hitch Downing J. Downing White, Geo. P. Brown. ing, Alvin T. Coppage and J. P. Cook named in the foregoing order of the Clerk of the Circuit Court of the County
of Rappahannock personally appeared before me, Betsy
Payne, a Notary Public in and for the said county, and made
oath. that they will truly and justly appraise such of the
personal effects of Joseph .C. Walter, deceased, as may be
produced before them.
Given under my hand, this 5th day of March, 1928.
BETSY PAYNE,
Notary Public.
My commission expires Feb. 11-1930.
page 12 ~

An inventory and appraisement of the personal
effects of Joseph C. Walter, dec'd, made on the ·
....... day of .......... , 192...
·
Articles Appraised
1 cow
6 collars
4 bridles
1 saddle
1 saddle
1 horse cart
1 cider mill .
40 rods wire fence
1 old mule
2 young mules
2 horses
5 tons hay
2 tons hay
25 bbls old snapped corn

Appraised Value
$ 50.00
6.00
3.75
10.00
1.00
5.00
10.00
16.00
40.00
125.00

50.00
50.00
16.00

25.00
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23 bbls new corn
1 drill
1 "·
1 lime spreader
1 roll wire
2 big plows
1 double· shovel plow
1 double & single trees
1 old plow & coulter
l set breeching
2 houlters
1 cultivator
5 bu 00 grass
30 Bu uncleaned grass
1 corn sheller
1 wheat fan
1 cross cut saw
1 hand saw
1 vice
Lot wood chains
1 grain cradle
1 set plow harness
-1 grab hook
lot odds & ends
.I shovel

115.00
40.00
10.00
1.00
1.50
-5.00
1.00
1.50
1.50
10.00
1.50
1.00
7.50
15.00
3.00
.50
1.00
1.50
1.50
.75
1.00
.75
1.00
1.00
.75
632.00

1 spreader & single trees
1 ga·rden hoe
1 Recking bar
1 breast drill
1 tool box & contents
1 fork
I rake
1 horse rake
I sythe
2 ax handles
2 weeding hoes
I gal paint
Piping & band
page 13 } fodder twine
2 pruning sheers
Lot bolts & rivets
1 replanter
1 lot of nails

1.00

.25
.25
2.50
5.00
.50
.25
2.50

.25
.50
.50
1.00
.50
2.00
2.00
1.00
1.50
.60
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1.00
.50
.75
.50
10.00
50.00
5.00
65.00
.75
3.50
25.00
15.00
1.00
57.77

1 lot of sacks
odds & ends
1 anvil
1 grindstone
1 wagon body
1 binder
1 hay frame
1 wagon
1 cutting box
7 cedar bbls.
Straw from 500 bu grain
2 guns
1 ice hook
Bal Flint Hill bank

889.87
100.00

1 note Aug. 8th, 1927
1 note Oct. 18, 1921 ( 527 .00)
Balance due Apr. 4th 27
1 note Aug. 24th, 1925 (1000.00)
Balance due Aug. 24, 27

53.36
500.00
10.00

2 shares Farmers Union stock

1,553.23

J. DOWNING WHITE
HITCH DOvVNING

J.P. COOK

ALVIN T. COOPAGE
GEO. P. BROWNING
Appraisers.
I herewith return the foregoing appraisement as a correct
inventory of the personal estate of Joseph C. Walter, deceased.
ANNIE M. DEARING, Executor.
COMMISSIONER'S OFFICE
3-21, 1928

To the Clerk of the Circuit Court of Rappk. County:
Dear Sir:
I have examined the foregoing appraisement and inven/
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tory and find it to be in proper form, and now return it to
you to be recorded as required by law.
BOTTS STROTHER,
Commissioner of Accounts.
Virginia:
Clerk's Office of Rappahannock Circuit Court, Mar_ch 21st,
1928.
This Inventory and Appraisement of the estate of Joseph
C. Walter; deceased, was this day received in the said office
having been returned to said o:fi:fice by Botts
page 14 r Strother, Comr. of Accts. of said Court and admitted to record.
Teste:
ELIZABE-TH I-I. D~BERGH,
Dep. Clerk.
A Copy-Teste: ·

JAS. M. SETTLE, Clerk.''
And on July 25, 1930, Complainants filed Replication to
Answer of Respondents in the words and figures following,
to-wit:
'' The complainants in the original bill for their proper
pleadings and replication to the answer filed by the respondents, say:
That they reserve to themselves the right to except to
said answer so far as the same is contrary to their interests;
but by way of reply thereto, they say severally and jointly
as follows:
That they believe the said answer to be true as to the matters set forth in the first, second and third clauses therein,
as to the holdings of the late Joseph C. Walter in real estate; they also agree to commutation of the interest of Mrs.
· Sarah M. Walter, provided she is willing· to accept the value
of her dower interest commuted, according to the annuity
tables of the State of Virginia; and,
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The complainants say further in reply to said answer that
they do not deny the right of Miss Annie M. Dearing, Executrix under the powers vested in her _by the testator, to
sell th~ two tracts of land described in said pleadings, at
a fair and adequate price; and they do not contend that said
sale should not be executed; but they do contend that the
said Executrix should be required to report her doi~gs under the orders of this Court and submit to the Chancellor's
.
directions ; and particula1·ly that she should be
page 15 ~ required to settle her accounts before the Master
Commissioner of this Court; and,
Complainants say further in reply to the said answe! that
there has already been too much delay in the execution of
the testator's intentions; that they set forth in their original
bill, 'and they now contend th~ t there has been too much delay. in the discharge by the Executrix of her duties, and t4ey
accordingly join in the allegation that the best interests of
all parties would be effected by an order to sell the remainder
of the real estate and particularly that portion of the same
of which the testator died seizeg. and possessed located in
the County of Fauquiei, containing 531 acres more or less.
COMPLAINANTS,
By R. A. McINTYRE, Counse1.
page 16 ~ REPORT OF EXECUTHIX, FILED JUNE 10,
1931.
To the Honorable J. R. H. Alexander, Judge of the Circuit
Court of Rappahannock County, Virginia:
Your undersigned, A. M. Dearing, Executrix of Joseph C.
Walter, deceased, respectfully begs leave to report that pursuant to a decree hitherto entered in the above-entitled chance!y cause of Frank Walter, et als., v. A. l\if. Dearing, E,xecutr1x of Jos. C. Walter, deceased, et als., she offered for sale
at public auction on August 3oth, 1930, at two o'clock P. M.
in fr?nt of t~e Courthouse d.oor in Warrenton, Virginia, to
the highest bidder, that certam tract, or pai'cel of land, situated in the Marshall Magisterial District of Fauquier~ County
Virg·inia, formerly known· as .the White Land;
'
, The . sale was widely advertised in the county papers of
Ji auqmer, Warren aud Rappahannock and also by handbi11s
widely posted in this section. At the sale the propertv was
cried off to T. l. Finks at the price of Forty-five Hundred
Do11ars ($4,500.00) tliat being the highest bid received therefor;
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That since the said sale T. J. Finks has assigned his purchase to W. G. Dearing and has requested that the sale be
confirmed to him as is evidenced by the fact that the said
T. J. Finks, who has paid none of the purchase money, is
joining in the deed with the executrix.
The undersig-ncd believes that the sum of $4,500.00 is the
best price obtainable for the said property and she accordingly recommends that the sale be confirmed.
Your undersigned further begs leave to report that the
said ,V. G. Dearing has paid to her one-third of
· page 17 ~ the purchase money in cash as required by the
terms of sale and upon the delivery of the deed
to him, he stands ready to execute and deliver his deferred
purchase money bonds, payable in one and two years from
date and secured by a deed of trust on the property sold.
Respectfully submitted,
AN;NE M. DEARING,
Executrix of J. C. Walter, Deceased.
page 18

~

REPORT OF EXECUTRIX FILED JUNE 10,
1931.

To the Honorable J. R. H. Alexander, Judge of the Circuit
Court of Rappahannock County, Va.:
Your undersigned, Annie M. Dearing, Executrix of J. C.
Walter, deceased, respectfully begs leave to report that
W. G. Dearuig has fully complied with the terms of the sale
-of the White Land containing 531 acres, and described in
the proceedings in this cause, by paying unto the undersigned
one-third of the purchase money in cash and executing his
two deferred purchase money bonds, each for the sum of
Fifteen Hundred Dollars ($1,500.00) payable in one and two
years respectively from date, said bonds bearing interest
from August 30th, 1930, and he has likewise executed a deed
of trust on the land sold securing said bonds.
·
Pursuant to a decree this day entered in the above-entitled
cause, your undersigned has executed to the said W. G. Dearing a deed with Special Warranty of title, conveying- said
property, which deed is returned with this report and its
confirmation requested.
Respectfully su bmi t.ted,
ANNE M. DEARING,
Executrix of J. C. Walter, Deceased.
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~

DEPOSITIONS OF .WITNESSES INTRODUCED ON BlEHALF O:b., DEFENDANTS,
FILED SEPTE:MBE-R 26·, 1932.

"Depositions of Annie M. Dearing and W. G. Dearing
taken by consent of parties, this August 23, 1932, before J.
M. Settle, Commissioner in Chancery of the Circuit Court of
Rappahannock County, Virginia, at Washington, Virginia,
to whom this case was referred for the purpose of settling
the accounts of said Annie M. Dearing, as Executrix of J. 0.
Walter, etc.
Present: ~1:ajor R. A. McIntyre, counsel for c01nplaintiffs,
and Aubrey G. ,veaver, counsel for Annie M. Dearing, Executrix, etc.
Ai~NIE M. DEARING,
after first being duly sworn, deposes and says, as follows:

DIRE-CT EXAMINATION.
Bv Mr. VVeaver:
"'Q. Are you the executrLx of the late Joseph 0. Walter?
A. Yes.
Q. The purpose of this deposition is to assist the Commissioner in the settlement of your account as Executrix of J.
C. Walter, both with reference to the sale and distribution
of the personal property and the sale and distribution of the
proceeds of the real estate. I hand you a paper that was filed
in the clerk's office of the Circuit Court of Rapahannock
County, Virginia, on July 30, 1930, which, for the purpose of
identification. I will mark Defendant's E,xhibit A, and I will
ask you to tell the Co·nimission whether this account shows
all of the receipts from the personal property and the disbursements up to the time of its filing in the Clerk's Office of
this Court?
A. This is in reg·ard to the personal property?
Q. Yes.
page 20 ~ A. Yes.
Q. I note in this account there are various items
showing payments to Dearing· and Company. ,vm you please
explain those items and likewise present the account of Dearing and Company ag·ainst the estate of J. C. Walter, together with any books or vouchers that you may have supporting this account.
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Stipulation: It is agreed by and between counsel that objections on the part of either party may be noted and
urged before the Court when these matters are beard in
court, the same as if formally noted here.

A. I hand vou the account of J.C. Walter with Dearing and
Co. which appears to have been filed in the Clerk's Office of
the Circuit Court of Rappahannock County, Virginia, on July
30, 1930, from which it appears there was a. balance owing
me on January 14, 1928, of $476.80.
Q. Who constitutes the firni of Dearing and Co.?
A. I do.
Q. Will you please explain the business relations that existed between you and Mr. J. C. Walter prior to the time
this account was incurred, going back for eight or nine years
prior to his death f
A. Well, I paid his hands, furnished them their rations,
furnished him any money he wanted to use, transferring
money froin my bank account to his by giving him checks and
we usually settled every two or two and one-half years.
Q. When was the last settlement that you had with Mr.
J. C. Walter?
A. May 29, 1925.
Q. Are you reading from your hooks f
A. Absolutely.
Q. Was the book from which this account was
page 21 ~ taken kept in the regular course of business T
A. Absolutely.
Q. were the entries made from time to time as the transactions occurred¥
A. Yes, sir.
Q. By whom were these books kept'?
A. Myself.
W. Is the account to which I have referred and which is
marked Exh).bit B justly owing you and was it justly owing
you at the time of the death of J. 0. Walter?
A. Yes.
Q. Miss Nannie, I won't undertake to go into the numerous items of this account but I will take up some of the larger
items. I note that on May 7, 1926, you have charged him with
"amount deposited in bank $100"-in what bank was that
deposited?
A. The Flint Hill National Bank.
Q. By whom was it deposited and to whose credit did it
got
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A. Deposited by Dearing and Company to J. C. Walter's
account.
Q. Have you the deposit slip and if so, will you file it
marking it "Defendant's Exhibit C" Y
A. This is it.

(Paper produced and marked Defendant's Exhibit C.)

Q. I note that on June 17th of that year, you charged him
with a check for $25.00; have you that check¥
·
A. Yes, here is the check.
(Paper produced and marked Defendant's Exhibit D.)
Q. The check which you have filed is dated 28th which is
likewise set forth in that account and I observe another cheek
with which you have charg·ed him that is dated
page 22 ~ June 17th, have you that check for $25.00 here!
A. I clo not think so. I cannot find it.
Q. I note that on November 30" of the same year, you paid
to C. R. Wood, Treasurer of Rappahannock County taxes
$17.22. Were those taxes paid for l\fr. Walter and if so, will
you produce the cheek showing the same?
A. Yes.

(Paper produced and marked Defendant's Exhibit E.)

Q. Were these other things (indicating) paid by check Y
A. No.
Q. On March 23, 1927, you have charged him with a check
for $25. · Do you have that check and if so, will you file it
marking it Exhibit Ff
·
(Paper produced and marked Defendant's Exhibit F.)

Q. I note that on April 6th of that year, you charged Mr.
Walter with a check of J. R. Moore for $81.32. Please state
if you have that check and if so, will you file it marking it
Exhibit G.
A. Yes.
(Paper produced and marked Defendant's Exhibit G.)
Q. On July 15th of the same year, you have Mr. Walter
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charged with a check of $350. Do you have that check and
if so, will you file it, marking it Exhibit Ht
A. Yes.
(Paper produced and marked Defendant's Exhibit H.)
Q. On September 13, 1927, you have Mr. ·waiter charged
with a check for $450. Please state if you have that check
and if so, will you produce it, marking it Exhibit I 1
A. Yes.

page 23 ~

(Paper produced and marked Defendant's. Exhibit I.)'

Q. I note that in this account under date of Jan. 14, 1928,
you have charged him with the following items '' to one-third
of board for two years and seven months $525.00 ". Will
you please state whether or not that charge was made pursuant to an agreement between you and Mr. ,valter, and if
so, what was the agreement Y
A. Yes.
Q. What was the agreement?
A. He pa.id me $200 a year board and room.
Q. Did you own the property in which he made his home f
A. Yes.
Q. This account starts May 30, 19-25, had ]\fr. Vlalter been
paying you board prior to that time under the same agreemenU
A. Yes.
Q. I hand you a book which you have marked '' Book 9''
and I will ask you to file it with the Commissioner. Will you
please state to the Commissioner whether or not this book
shows that you had been charging J. C. Walter with board
at the rate of $200 per year and whether it likewise shows
that this board was paid by him, alJ4 if so, in what way!
A. Yes ; paid by check along with his account.
Q. From this book on page 161 under date of May 29'',
1925, you have him credited with a check for $2,051.55, did
that settle the balance owing you by him as of that date?
A. Yes.
Q. In that balance was there included the item of $460.00
for board owing by him up to that time?
A. Yes.
Q. And that item was paid by that checkf
A. Yes.
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• page 24 ~

Stipulation: By agree_ment of counsel, it is admitted that the ledger sheet of the First National
Bank of Flint Hill, Virginia, shows that on :May 29, 1925,
there was charged to the account of J. C. Walter in that bank,
a check for the sum of $2,051.55, and for the convenience of
the bank, it is agTeed that this ledger sheet may be returned
to it.

Q. This account you have filed here marked Defendant's
Exhibit B, sta.rts on what page in your book?
A. Page 161.
Q. And that is Book No. 9?
A. Yes.
Q. Who ran the house and home at Huntly, where Mr.
vValter resided f
A. I did.
Q. Who resided there?
A. My mother and my step-father and myself.
Q. How did you agree upon the amount of $200 per yearHow was that amount fixed, if you know-by agreement between you and Mr. Walter, or otherwise?
A. Absolutely by agreement.
Q. How long had that agreement been in existence and
been recognized by l\f r. Walter prior to· his death?
A. It was more than five years.
Q. You know it has been more than five years?
A. Yes; it was prior to 1922.
Q. Some of the items in this book ( including the item of
board) appear to be in pen and ink. Is there any special reason for that that vou can recall?
A. I" suppose that was when we closed the acpag·e 25 ~ count?
Q. Have you any other vouchers in your possession showing payments made by check for the account of J.C.
Walter and with which you have charged him in this account?
A. I did not b:r;ing all of them with me because they are
small. These are in the later part of the account.
Q. I mean .J. C. Walter, not the J. C. Walter Estate.
A. These checks (indicating) are some you did not call
ouU
Q. Going back again to some of the items of the Dearing
a.ncl Company account, I note tbat on Feb. 11, 1926, you have
charged him with "check deposited in bank $65.00" have
you that check and if so, will you mark it Exhibit ,n '
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(Paper produced and marked Defendant's Exhibit J.)
Q. I notice another check under date of April 29, 1926, for
$100. Have you that check and if so, will you file it marked

Exhibit KY
·(Paper produced and marked Defendant's Exhibit K.)
Q. I have before me, M:iss Nannie, another check that was
deposited to the credit of J. C. Walter on March 15, 1926,
that doesn't appear on your account. Ha~ that sum ever been
paid to you?
A. I do not understand the question.
.
Q. Is this $100 charged to Mr. "\Valter in your account, or
on your books¥
A. No, sir; I do not see where I have charged it.Q. Should it have been charged to him in that account Y
A. I would think so.
Q. Have you any doubt about it Y
A. None in the world.
page 26 ~ Q. Do you recall, Miss Nannie, when you had a
s~ttlement with Mr. Walter prior to the last one
you had with him; w4en was it, do you know 1
A. On December 1, 1924.
.
Q. At that time, how much did M:r. ·waiter owe you?
A. He paid me $400.00 and carried over a debt of $1,252.07.
Q. That was of December 1, 19-24 T
A. Yes.
Q. Miss Nannie, I notice throughout this account various
items charging- Mr. ,valter with proyisions and cash paid
Henry Riley and Will Riley, who were they1
A. His hands.
Q. Then items paid to John "Williams, Abraham Russell,
Jones, and John Elkins ; who were they?
A. Hands.
Q. Then there appears to be a man, ,Vhitmore, and also
JiJd Elkins ; who are they?
A. Hands.
Q. Now, Miss Nannie, there are several fairly good-sized
items, among them one under date of July 20, 1926, where you
have charged Mr. Walter "account to date H. ,Jenkins
$109.82"; what do you mean by that? Just explain who Mr.
Jenkins was and what you were doing for Mr. Walter's account?
A. He was a hand and it was on Mr. Walter's account. He
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did his dealing ·at the store and I charged up what he got
at the store and of course, at the end of his dealing period,
I charged it to Mr. Walter.
Q. Is there any other item on this account that you desire
to explain especially Y
A. No.
page 27 } Q. All of these items are justly owing you and
the account you have ,filed is correct?
A. Yes.
.
Q. And it all appears from your books kept in the regular
course of business Y
A. Yes.
Q. Coming now to the executorial account with refere nee
to the personal estate of J. C. Walter, I hand you this account,
which is marked Defendant's Exhibit A, and ask you to state
whether or not it is a true and correct account up to t1=1,e date
upon which it was filed, to-wit: July 30, 1930,-I mean the
receipts and disbursements so far as the personal estate is
concerned7
A. Yes.
Q. Do you have with you vouchers supporting the disburse- men ts as made in this account?
A. Yes.
Q. ,vm you please file them with the Commissioner!
A. Yes.
(The papers referred to were produced and are filed herewith.)

Q. I notice that you have credited yourself as Executrix
with the item of $700 for one crypt mausoleum, under date
of May 8, 1930. What was the total cost of this mausoleum
and how many crypts were provided for?
A. Six.
. Q. What was the total cost of it f
A. I think $4,200.
Q. And there are six crypts f
A. Yes, sir; there are six crypts in the mausopage 28 } leum.
Q. Will you please tell the circumstances leading up to the erection of this mausoleum and just why it was
done?
A. He had a horror of being buried in the earth and he
had always asked us not to do it.
Q. Was this mausoleum erected after his death f
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A. Yes.
.
Q. How long did it take to erect it and in the meantime,
what disposition was made of the body?
A. He was in the undertakers parlors.
Q. vVho erected this mausol~um ¥
•
•
A. Smith and Company, I thmk, of Washmgton City.
Q. Was it done by contract Y
A. I think so.
Q. Have you any evidence showing· the total cost of that
mausoleum?
A. I can't put my hands on it today but I suppose I can
get it.
Q. How did you pay for the mausoleum-did you pay it
by checks?
A. Yes, it was paid by checks.
Q. "\Vhose checks?
.
A. "\Vell a couple were mine some were my brother's.
Q. Will you please itemize this bill and file it with your
depositions?
A. Yes.
Q. In addition to the $4,200 that was paid for the mausoleum, who paid for the lot and other expenses in connection
with its erection Y
A. My brother Grimsley.
Q. Was any of this extra work charged to the estate of
J.C. Walter?
page 29 ~ A. No.
.
Q. Then, as I understand, the mausoleum cost
$4,200 ( exelusive of the cost of the lot, perpetual care and
supervision by Maddox and Samsell) and as executrix of J.
C. Walter, you paid one-sixth of this cosU
A. Simply for his crypt.
Q. Yon said something· about Mr. Yvalter not wanting to
be put under the ground, I wish you would go more into details as to his vlishes along this line, whether or not they were
expressed often or otherwise; just tell the Commissioner what
you know about thaU
A. Well, he frequently spoke of it and said he did not want
to be buried-lie wanted to be buried above ground.
Q. Did he not exact that promise from you or request vou
to promise him that he would not be buried under the ground?
A. I do not know what you mean by that!
Q. Just what the question implies.
A. He asked my mother.
Q. You know that to be a fact?
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A. I know it to be a fact. I can prove it .by the neighbors
even, if you want it to be proven.
Q. Have you eyer got up any statement of the account
growing out of the sale of the real estate T
A. No, I hve not.
Q. Will you please do that within the next few days so that
it can be filed¥
A. Yes, I will.
Q. Is there any other statement you want to make in connection with this account f
A. No, sir ; I do not know of anything.

page 30 ~

CROSS EXAMINATION.

By Major McIntyre :
Q. Miss Dearing, you qualified as executrix under the will
of Mr. Jos. C. Walter in the regular way, did you notf
A. Yes, sir.
Q. You read this will and used it as your guide to discharge
your duties as executrix?
A. Yes.
Q. Did you observe that in the first item of Mr. Walter's
will, he used the following language, '' I likewise desire my
personal representative, hereinafter named, to have a suitable tombstone erected to my memory''?
·
A. Yes.
Q. You knew that that was his last wish on the subject of
a burial marker to his grave when you proceeded to erect
this mausoleum did you not?
A. Yes.
Q. Will you please state now why vou did not carry out his
instructions 1
"
A. Simply because of liis asking so often not to be buried
in the earth.
Q. When and where did he tell you that he did not desire
to be buried or put under the ground?
A. I suppose dozens of times.
Q. When¥
A. I could not tell vou.
Q. You understand' that a man's will is his expression of
his last wishes in this life, do you not?
A. It should be.
page 31 ~ Q. How long before his death was this will
made!
A. What is the date of the will f
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Q. J·anuary 14, 1928.
A. He died on the 24th of February.
Q. You say the will is dated January 14., 1928, and he died
February 24, 1928?
A. Yes, sir.
Q. Did you hear him say in between those two dates that
he wanted to be buried in a mausoleum!
A. No, sir; I never saw him; he was in a hospital.
Q. Did you not consider this the last wish of Mr. Walter T
A. I do not know.
Q. In other words, do you realize now that you did not
actually / ollowed his instructions Y
A. Well I don't know.
Q. In whose name does the lot in the cemetery where this
mausoleum is erected stand on the books of the city?
A. I think it is W. G. Dearing but that is memory.
Q. Is there anything of record that shows any interest
whatsoever in that lot and mausoleum?
A. Interest by whom Y
Q. Interest in J. C. Walter.
A. Well, he was the :first one buried there. No one else
was dead in our family at that· time.
Q. What I desire to know is, what evidence of any legal
right there is for J. C. Walter to rest perpetually in that
mausoleum?
A. Well, as I arri not a lawyer, I cannot answer that.
Q. You do know that there is no evidence of his ownership
or right to rest there, so far as the records are concerned,
do you not?
page 32 ~ · A. I have never thought of it.
Q. Is it not true today that, if the legal owner
of that mausoleum saw fit to dem.and the removal of the remains of J. C. Walter, that he would have the right to do
it?
.
A. I do not know. I am not a lawyer.
Q. Is the account filed as Defendant's Exhibit B with your
deposition a full statement of your account with J. C. Walter
from 1925 to the time of his death?
A. Yes.
Q. When did you make out this account?
A. When did I Y
Q. Yes.
.
A. I could not tell you to save my life.
Q. You made it out after this suit was brought up, did you
notf
·
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A.. I could not even tell you that.
.
Q. You stated that his will was dated January 14, 1928,
and that-he died in February, 1928., was this not a full statement of his account with you up to the time of his death T·
A. Yes.
Q. Have you the book or original entry and will you please
point out on the same the written entries from which you
copied this Y
.A. Here it is, right here.
Major McIntyre: At this point, witness checks over the
copy of the account with the book of original entry with the
assistance of counsel for complainant and counsel proceeds
to further cross examine the witness.
·

Q. I observe by comparison of your books and the copy of
the account, that on the 23rd day of July., Mr. Walter paid
vou $154.00.
.. A. No, he gave me cash for change amounting to $4.00 and
·
a check for $150, making the $154, for which I
page 33 } credited him.
·
Q. This left you in debt at that time to Mr. Walter, did it not?
A. My bill then amounted to $62.15 and he paid $154.47,
leaving me at that time in debt to him for the difference. I
was in debt to him for the difference which is $92.32.
Q. I observe in your statement of account that things ran
alonO' without any further payments from August 25, 1925,
to November 21, 1925, or without any further credits, which
left your account during that period to be credited by the
balance that was carried over; that is correct, is it not Y
A. May I ask a question? Why do you pick out something
right in the middle o"f the account to ask me these. questions Y
Q. Well, that is a lawyer's way of doing things, that is al1
I can tell you.
A. Yes.
Q. Miss Dearing, I notice a number of charges here 011
,T. C. Walter's account of sums of money and articles of mercliandise that you furnished to one Will Rilev and to John
WiI1iams and to Abraham Russell and to Joe.. Owens, to Elkins and to Reid and to Ramsay, to Saunders, Shackelford,
and "'Whitmore and to sundry o.ther parties. Did you have
any written orders from Mr. J. C. Walter, authorizing yon
to make these charges to his account T
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.A.. Yes.

Q. Will you please produce those orders t
A. I could not. It had been done for years-ever since I
was in business.
Q. Then, at this time, you are not able to produce a single
one of these orders, is that correct?
A. That is correct.
_
Q. Then I understand, that on the whole and finally as to
this account, your business has all been settled up
page 34 ~ with ,J.C. Walter as of the 39th day of May, 1925!
A. Yes, sir.
Q. And that all the transactions between you started on
that date and wound up Jannary 14, 1928?
A. No; this date (indicating). My .brother was in Baltimore and he wrote to me.
Q. What time did Mr. Walter die?
A. On the 24th and on the 23rd, I got a letter from my
brother saying· he had no money in the bank and I transferred
$75.00 and phoned to Baltimore and t.o Richmond prior to
that date.
Q. What is your last charge?
A. 23rd of February, 1928.
Q. And you claim that the total of deposits on his account
was $2,566.62, subject to a credit of $1,089.82, is that correct?
A. Yes.
Q. Then you claim that February 23, 1928, he was owing
you a balance of $1,476.801
A. Yes, sir.
Q. Will you please tell us what transactions you have on
your books concerning this estate since the 23rd of February, '28-where is that statement 1
A. Right here (indicating).
Q. Have you got that?
A. We have gone over this carefullv with the checks. This
.,
is already filed.
Q. Not in this account f
A. We have not ma.de one since then.
Mr. Weaver: You are talking about the executorial account. That is rig·ht here marked Defendant's Expage 35 ~ hibit A.
'The Witness: That is the sale.
By Major McIntyre:
Q. Is this an account of your executorinl account ( referring to Defendant's Exhibit A)?
'
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A. Yes.
Q. Is there anything further to be added to date!
A. There is nothing to be added except the real estate. The
account you now have in your hands, marked Exhibit A ~overs the personal estate of J. C. Walter, both as to receipts
and disbursements.
Q. Did Mr. Walter own a11y notes or bonds at the time of
his death that yon have not collected 1
A. No, except there is an-account of E. M. Yates of about
$881.00 and certain stock in '' The Farmers' Co-operative
Union of Warren County", both of which items I am advised
are utterly worthless. There may be a small balance due on
the T. J. Fink's note.
Q. Did he own any stocks of any kind at the time of his
death?
A. I do not think so, no.
Q. Do you know of any other assets of any nature whatsoever that vou have not reduced to cash f
A. No, si1:, I do not.
Q. ·will you please make an itemized statement of .the
amounts received from the sale of the real estate. I will assist you in getting in the record what we need. How many
tracts of land were sold 1
·
A. Three, two privately and one pubicly.
Q. Please state to whom you sold the first tract and what
was the purchase price f
A. I don't know whether one was sold to Aberpage 36 r nethey or I~dley Clarke first. It looks as if one was
the 22nd and one was the 26th. I sold one tract
to Edley Clarke for $1,650 and he has paid all but $50.00. I
sold another tract to C. J. Abernethey for $3,255.00. He has
paid $1,085, which was the cash payment. He owes the other
two deferred purchase notes, together with interest, upon
which, however, he has paid $10.00 on March 31, 1931, $126.00
on December 1, 1931, and $200.00 on February 15, 1932. The
remaining tract was sold at public auction as you know, in
front of the courthouse door in Warrenton, Virginia, to my
brother W. G. Dearing, at the price of $4,500; $3,000 of that
has been paid and tl10re is 0110 deferred purchase money bond
that is not ye.t due but will be payable next month. In accordance with your request of a little while ago, I will within
the next day or two g·et up a formal statement of all the receipts and disbursements involving the proceeds from the sale
of the different tracts of real estate.
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Q. Will you please state, if you can, why it is Abernethey
has not settled in full!
A. He says he cannot.
Q. I observe, Miss Dearing, that the mercantile business
has is run or has been run under the name of Dearing and
Company; who is the Company 'Y
A. I am the Company.
Q. W'ho was the Company before Mr. J.C. Walter diedY
A. I was.
Q. Has not Mr. J. C. Walter ever had any interest in' the
mercantile business?
A. Not for years and years, I do not know how long. Some
of the old books might tell you.
Q. You had a partnership with him at one time,
page 37 r did you not f
A. No, sir.
Q. Didn't you· ever run a mercantile business as a partner
with Mr. J. C. Walter¥
A. I never did.
Q. Did you ever run a partnership with Mr. J. C. Walter
at any time?
.
A. Never that I remember of.
· Q. What was the object of your adding "company" to your
name?
A. Because I was a woman and I did not want. to use my
name "Miss Annie M. Dearing''. I transact all my business
as Dearing and Company.
.
Q. Among· the assets of Mr. J. C. Walter, was there or was
there not a claim against your brother, :Mr. W. G. Dearingf
A. For whaU
Q. On a note or for any other purpose!
A. No, sir. Mr. Walter owed Mr. Dearing.
Q. Is it not true that your brother was indebted on a note
at one time for the sum of $2,000 to Mr. Walter!
A. If he was I have never seen it.
Q. Have you ever heard anything about it?
A. No, sir, I have never heard anything about it.
Q. You didn't know that he owed Mr. Walter at one time
$2,000?
.A. I can't go back to that. I expect they have owed each
other dozens of times, so far as that is concerned, but nothing· came into my hands after his death or prior to it.
Q. Was there not a note of $2,000 that he had given or was
to give to l\fr. Walter for what he owed him!
A. No, sir.
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Q. You do not know anything· about that 7

A. I do not.
Q. Miss Dearing, I understand that W. G. Dearing, purchaser of the White land in Fauquier, has
paid all but $1,500 of the purch~se price, how much interest
did he pay you Y
A. I suppose the interest on each note was paid as it eame
due. I thought I had that in my bang but I have not.
Q. Did he actually pay you the interest on these notes as
they fell due f
A. He only credited it on his note that Mr. Walter owed
him.
.
.
Q. "What I want to know is how much interest you have
collected from W. G. Dearing on the deferred payments Y
A. I could calculate it in a very few minutes if I had the
dates. I thought I had them but I have not.
Q. All we want to know is if you actually collected that
interest?
A. I have credited it on ·what Mr. Walter owed Mr. Dearmg.
Q. Had you any authority to do that 7 ·
A. I would think so. I did it with all the others.
Q. What does Mr. J. C. Walter owe Mr. W. G. Dearirigt
A. It was for a note and here is the note I referred to.
page 38 }-

Mr. Weaver: By consent of counsel, the following papers
are offered in evidence, marked Exhibits X, Y, Z:
(1) Exhibit X, deposit slip from the First National Bank
of Flint Hill, showing- that on May 27, 1925, there was deposited in that bank to the credit of Joseph C. Walter, W. G.
Dearing's check for $2,875.
·
·
(2) Exhibit Y, bond of ,J. C. Walter, dated ·November 6,
1924, for $2,875.
·
(3) Ledg·er sheet of the First National Bank of Flint Hill,
Virginia, marked Exhibit Z, showing that on May 27, 1925,
el. C. Walter received credit for the sum of $2,875.
page 39

~

W. G. Dearing· is given permission to withdraw
the bond from the papers in the case until further
order of the court.
"

·By Major McIntyre:
Q. I observe from these exhibits that the deposit slip re-
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ferred to of the First National Bank of Flint Hill is dated
May 27, 1925, for $2,875.
A. Yes, sir.
Q. I observe that the bond exhibited before the Commissioner signed by J. C. ·walter in favor of vV. G. Dearing is
dated 6th day November, 1924. Is it your idea that the bond
is in any way connected with the deposit Y
A. I have no idea in the world. I presume Mr. Browning
knew what he was doing. He wouldn't have given me credit
for W. G. Dearing's check unless it was correct.
Q. What I am trying to get at is, if this deposit of $2,875
on the 27th day of May, 1925, is the money that Mr. Walter
got for his note, why is it that the bond itself is dated the
6th day of November, 1924 f
A. I don't know.
Q. Have you ever heard any explanation of this discrepancy?
A. I have never heard a word.

RE-DIRECT EXAMINATION.
By Mr. Weaver:
Q. Miss Nannie, do you still do business as Dearing and
Company!
A. I do.
Q. How long have you been doing business as Dearing and
Company?
A. Some twenty or twenty-five years.
Q. Do you carry your business account in the name of
Dearing and Company f
page 40 ~ A. Yes.
Q. In what bank f
A. Flint Hill National.
Q. Did you formerly carry an account at the Bank of Warren in the same name?
A. I think so, yes. I will have to go back to my books
because I can't remember.
Q. The store account that you have filed against the estate of J. C. Walter shows total debits $2,566.62 and it likewise shows t}lat a balance was due of $1,476.80. Did this include the $100 check that you referred to earlier in your testimony this afternoon?
. I don't know. I am going to look that up. If there is
any rthly way to look it up. I kept an account of every
check I.
dled, and have handled since I have been in business, who · s it to me, the date and where it comes from
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and I might check up on that, but that is the only earthly
way I lmow.
Further this deponent saith not.
( Signature waived by consent of counsel.)

page 41

~

"\V. 0. DEARING,
after first being duly sworn, deposes and saith, as

follows:
DIRECT EXAMINATION.
Bv 1\fr. Weaver:
"Q. Mr. Dearing, you a.re the brother of Miss A. M. Dearing, who is the executrix of J. C. Walter, are you not?
A. I am.
Q. vVill you please state just what you know with reference to the mausoleum concerning which your sister has just
testified i
A. As my memory serves me I consulted with Maddox
and Samsell and they advised that the proper thing to do
would be to put Dearing and Walter on it and that the deed
should be made to a living· individual and not to any one else
or to any one who was not living· and the refore, I am not
certain just who it would be deeded to. It may have been
deeded to me, I don't know. I paid for the lot myself, personally, and I paid for permanent upkeep and everything like
that, and I may be deeded to me, I don't know.
·
Q. What was the total cost of the mausoleum f
A. $4,600, lot and everything else concerning it.
Q. Was the J. C. ·walter Estate charged with anything but
one-sixth of the actual cost of the mausoleum, exclusive of
the lot and perpetual care?
.
A. It was not.
Q. You said sometl1ing about Maddox and Samsell, who
are they?
A. They are undertakers in Front Royal. 1 would like
to say one further thing relative to the mausoleum.
Q. All rigl1t.
A. One of the last things that that man said to me was "I
don't want to be put in the ground'' and this was said after
his will was written.
Q. W11ere was that said?
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page 42 ~

A. In Baltimore.
Q. As a matter of fact, was not this will written

by me while Mr. Walter was en route to Baltimore during his
last illness ?
A. It was.
Q. In my office Y
A. Yes, right in Front Royal.
Q. This conversation to which you refer then occurred in
Baltimore?
A. Yes, after that.
Q. Whereabouts?
A. At the hospital.
Q. What hospital?
A. Mercy Hospital, in Baltimore.
Q. Coming now to the bond that you hold against the estate of J. C. Walter, how was that debt incurred by J. C.
Walter?
A. Now you a.re getting into a more or less hard matter for
me to a.nswer. It was money that he was owing me. We had
numerous transactions and numerous deals and he simply
gave me a note to take care of wbat was due me.
Q·. I notice this bond is dated N ovembcr 19, 1924, and your
check was deposited to his credit in May, 1925, can you recall
the circumstances about that?
A. Indeed I cannot.
Q. Do you know whether you got any note from him in
May, 1925, when you gave llim your check for $2,875?
A. I couldn't answer. I have no remembrance of whether
i did or did not.
Q. Is the bond you have exhibited the full evipage 43 ~ dence of debt signed by J. C. Walter tha.t you had
at the time of his death?
A. It is the only one.
Q. Do you know wl1at that bond was given you for in November, 1924?
A. It wa.s given me for what he was due me at that time
011 a settlement that we bad but just wha.t it was I eould not
tell you and why the check was for the same amount and
whether it was deposited at a different date. I do not know
whether the check was a different date or what it was. I cannot recollect.
Q. 'Have you ever made any effort. to locate the check that
vou gave himT
~ A. No. I did not even knew she had that slip.
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Q. Will you look up that check and se~ if you can find it;·
if so, will you file it as an exhibit T
·
A. Certainly. It is possible that the note was entirely
different from what the check was for. It is possible the
check is for another transaction we had after that, I don't
know. I can't recall.
Q. Do you know anything concerning the status of the real
estate that was purchased by Abcrnethey? I note he is behind in his payments. Just state to the Commissioner what
you know about it and whether there is any reason for the delay and if so, whaU
A. He has paid approximately $100. more than the interest
on the bond~. H13 hast.old me on one or. two occasions that he
had real estate in some town in North Carolina which he had
been trying his best to sell in order to take up the notes but
there was no sale and he could not sell it at any price hardly
at all; that his salary had been cut terrifically and he was
just about making enough to live on and no more.
Q. In what business is he engaged?
page 44 ~ A. Newspaper business and printing.
Q. At what pla~ Y
A. Richmond, with the Times-Dispatch. He is associated
with the Associated Press of Richmond and also the TimesDispatch, I think.
Q. Do you know whet.l1er or not it would be possible to find
a purchaser for that land for an a.mount equal to the deferred
purchase money?
A. I think not.
Q. Then in your opinion it is possible to let it alone for
the present.
A. Absolutely. As long: as he will pay the interest and a
little bit on the principal, I think you are a grea.t deal better
off tban if you try to put it up and sell it.
Q. I will ask yon whether or not yon are familiar in a general wav with the transactions from time to time between
your sister and Mr. ·wa1ter, so far as their accounts were
concerned?
· A. I was.
,
Q. What was the nature of those dealing·s; just deJ;cribe ·
them if you can.
A. Well. they we1~e just simply the nature of the dealings
that each had with the other right straig-ht along. He and I
were practically the same way except I didn't keep as accurate accounts as he did, nor did he keep a.s accurate ac-
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count with_m~. Every once in awhile, every year or two,
he would come along and we would settle up and if_ he wa.<:;
owing me, he would pay me or give me a note.
Q. There would be times when you were owing him?
A. Yes ; there were times when I was owing him,-at one
time he had my note for $20,000. He only had it
page 45 ~ for three or four days and I oan ten you how that
was. I bought all the real est.ate and everything
he owned for approximately $20,000 and the next day he rode
over all of it and showed me the poorest part of it and said
he didn't believe he wanted to sell. This was his real estate
and personal property and everything, and about three days
after that he said "if .you don't want it especially, just let
me off'' and I said '' all right, if you don't want to sell it, I
don't want you to sell it" and I called it off and he returned
the note. That is the way that was.

CROSS EXAMINATION.
By Major :McIntyre:
Q. Mr. Dearing·, have you any idea at all of what items
went to make up the $2,875. included in that note that you
claim Mr. Walter's estate owed you?
A. I couldn't tel1 you to save my neck. I don't know that
I could find any records. I might be able to find some records that would show what it was for but I don't know that
I could.
Q. Have you not had a good many transactions with Mr.
Walter since that time or since 1924?
A. Comparatively few.
Q. Did he ever pay you any interest on t11at note?
A. No, sir.
Q. Did he ever pay you any part of the. principal 1
A. No, sir.
Q. What did you give him the check for that was deposited
witi1 the Flint Hill Bank?
A. vVbat did I give it to him for?
Q. Yes.
A. I couldn't tell yq_u.
page 46 ~ Q. How is it that a man could have a transaction involving· that amount of money and 1iot carry
any better recollection than YOU have of it?
A. ,ven, I have dozens tha.t I don't carry any better recollection of. When a transaction is closed, I forg·et it.
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Q. Don't you think that John D. Rockefeller would recall
a transaction of the size of that?
A. vVhether he could tell what it was for, I doubt it-I
couldn't.
Q. Haven't you, in point of fact, Mr. Dearing, had numer;..
ons transactions with Mr. Walter since that note was given
yon, by which you became indebted to him?
A. I can tell you every check that he ever g·ave me or every
check that I ever g·ave him by going c,ver my records and they
were about the onlv transactions that we ever had.
Q. YOU don't claim then, that the check you gave him for
$2,875. that was deposited to his credit in Mav, 1925, was what
you gave ]1im for this note f
~·
·
A. I am inclined to think that it was but why the dates do
not correspon·d, I have no idea.
Q. You took his note then for $2,875 in November, 1924, and
you gave him a cbeck for that note in May, 1925?
A. It is possible that when I gave him the check it was for
something back or for some reason which should have been
dated back and I dated it back when I gave him the check.
That is possible. That. runs in my mind but why or what it
was, I don't know.
Q. You cannot tell us right now what it was of value that
you gave him for the bond you have there dated November,

1924?
A. It was for money, I can tell you that.
Q. Cash?
A. Checks-practically, yes.
Q. Then, if it was checks, how many were there¥
A. I do not know.
Q. If it was checks, it wasn't the one check that was placed
to his credit in May, 19251
A. I wouldn't say it was not.
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~

:Major McIntyre: That is a11 I want to ask you.
RE-DIRECT EXAMINATION.·
By Mr. Weaver:
Q. Will you look np your voucl1ers and see if you ·can throw
any light on this transaction?
A. I certainly will.

$6

Supreme Court of Appeals of Virginia.
W. G. Dearin_q.

RE-CRO_SS EXAMINATION.
By_ Major McIntyre:
Q. In regard to this mausoleum, did you read Mr. J. C.
Walter's will before you bargained for the construction of
that burial place Y
A. Absolutely.
Q. Did you see what he expressly provided in his will t
A. I did.
.
Q. Did you see anything in there, authorizing you or anybody else to violate the express words of his will and put up
a maus.oleum?
A. I absolutelv interpreted it that he meant a mausoleum
because he had siid that he had provided for it in his will and
that be didn't want to be put under ground.
Q. You are a man who has had some educational advantages, have you not T
page 48 ~ A. I presume so.
Q. Did you go to college?
A. Yes, sir.
Q. You know what a mausoleum is, don't you?
A. I hope so.
Q. You know what a tombstone is, don't you?
A. Yes, sir.
Q. Is a tombstone a mausoleum?
A. No. Are you awarp of the factQ. Wait a minute. I don't want to argue with you ab~ut
· anything. Whose name is en~:raved on that mausoleum Y
A. Walter and Dearing or Walter-Dearing·. I don't think
there is an ''and'' there.
Q. Who has the deed to the lot?
A. I don't know.
Q. You built a. mausoleum that cost. $4,600. on a lot that
you don't know who owned Y
A. I know the lot is secure for the mausoleum and I know
the individuals that are in the mausoleum will never be moved
out and I am not worried in the least.
· Q..Do you know that the same thing is going· on in Mexico
and Cuba at this time and in the course of events, the bodies
are taken out and thrown into a lime pit Y
·
A. And the same thing would be true in America if we had
similar conditions, regardless of who had the title.
Q. Is there anything in your understanding of this con-

.Annie M. Dearing, et al., v. Frank Walter, et al.
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trac.t that would protect the body of Walter one hundred
· years from this time?
A. Just as much as Dearing.
page 49 ~

Major McIntyre: All right, sir. That is all I
want to ask you.

Further this deponent saith not.
(Signature waived by consent of counsel.)
Note : The exhibits above referred to by consent .of counsel were turned over to Mr. W. G. Dearing.

page 49a} EXHIBIT ''A'' WITH DEPOSITION OF
ANNIE M. DEA'.RING, DEFENDANT:
Filed July 30, 1930.

Itemized Statement of Receipts · from · Sale of Personal
Property, May 26, 1928, of J. C. Walter, Dee1928.
May

"

"

May
June

"
"
"
Aug.
"
Oct.
"
Dec.
"
1929
Jan.
"

26.

"

"

31,
11,

"
"

21
9

"
6
"
13

"

17

Guy StickleY.
D. B. Mitchell
George Bealer
J. G. Cook
W.R. Walter
T. J. Finks
Joe Mills & Noah Wines
liarrison Mahorney
0. W. Borden
J. S. Beaty
W. H. Dodson
Edgar Cameron
Jim Rolls
J. D. Haddox
G. C. Downing
Edgar Cameron $71.00, Interest .18
Joe North
Flip Chadwell
W. G. Dearing $390.65, Inter. 4.88
Henry Mills
J. P. Cook, Biddle Estate
J. P. Cook,
Geo. W. Williams $32.00, Inter. ;96
J. D. Haddox $58.90 Inter. 1.77
Nish North $18.45 Inter..55
R. N. Thompson
Respect£ully submitted,

$_ 3.4S

2.15
29.45
1.90
.80
2.55
4.20
, 13.25
117.25
.25
10.55
3.15
5.05
1.80
6.50
71.18
9.50
25.20
395.53

7.50
110.30

2.10
32.96
60.67

19.00

.7S

$926.99

A. M. DEARING, Executrix.
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A. M. Dearing, Executrix of
estate of J. C. Walter.

-

1928
May
May

16.
26.

June

21

Aug.
1929

14.

"

Jan.

"

J.

C. Walter, Deceased, in Account with the

Receipts
Cash on hand and in Bank
$ 58.70
Edgar Cameron (On Horse)
62.50
Amt received from sale of Personalty as per list attached
926.99
Joe North, (Note)
57.26
Joe North (Grass Seed)
25.00
T. J. Finks (On Note)
200.00

1.

W. G. Dearing (Rent of Fauquier
Farm)
400.00

April
Nov.
Dec.
1930
Jan.

10.
29
10

Receipts
J. P. Cook (On Account)
$ 25.00
Frank Walter (Note & Interest)
113.80
J. P. Cook (On ·Account)
75.00

Jan.
Mar.
Mar.
Apr.

6
11
20
18.
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l

]. P. Cook (Rent of Fauquier
Farm)
275.00
T. J. Finks ( On Note)
300.00
Flora B. Sothoron ( Rent of Fletcher 100.00
" "
"
and Rhodes land 400.00
for 1928 & 1929) 100.00

$3,119.25
1928
Mar.
May
May
May
June
June
June
July
Aug.
Aug.
Oct.
Dec.
Dec.
1929

Jan.

Jan.

April
Dec.

Dec.

20.

J. M. Settle, Clerk, (Cost of Probate)

16.
26.
4.
3.
28.
3.
8.
22.
Z.
1.
1.

Blue Ridge Guide, (Advertisement)
W. L. Turner (Thrashing Grain)
Cost of Sale
Dr. D. M. Kipps, (Medical service)
Buck Press (Advertisement)
A. T. Coppage, Dep. Treasurer, (Taxes)
Dr. Friedenwald, (Medical service)
Dearing & Co. ( On Account)
Dearing & Co. ( On Account)
Dearing & Co. (On Account)
Eppa S. Cox, Treasurer, (Taxes)
C. R. Wood, Treasurer (Taxes)

7.

12.
17.
17
1.

t.

Dec.
Dec.
1930
Jan.

10.

Mar.
May

11.
8.

Jan.

June

2.
12.

18.

4, 1928

Disbursements.
$9.50
1.00
53.30
32.00
37.25
3.50
44.04
175.00
575.00
200.00
110.00
164.12
42.94

S. G. Allen, Agent (Insurance)
Maddox & Samsell ( Funeral)
Transfer to Dearing & Co. Acc. ( On Account)
Eppa S. Cox, Treasurer. (Taxes)
C. R. Wood, Treasurer. (Taxes)
C. R. Wood, Treasurer. (Taxes)
Dearing & Co. (On Account)

27.30
518.00
25.00
164.12
43.11
17.80
171.00

S. G. Allen, Agent. (Insurance)
DearJng & Co. ( On Account)
Dearing & Co. ( On Account)
Dearing & Co. ( On Account)
One Crypt in Mausoleum
G. Marchi (Account)

27.30
300.00
101.00
100.00
700.00
1.70

Respectfully Submitted,

$3,643.98

A. M. DEARING, Executrix of J. C. Walter, Dec.
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"EXHIBIT B'' WITH DEPOSITION OF ANNIE M. DEARING:
]. C. Walter to Dearing & Co.
1925.
May

To

"

30
30
30

II

July

11
11
11
18

By
To

"

"

21
30

"

"

June

8
8

"

"

Aug.

"
u

July

3
23

Sept

7

2

"

2

9
10

Nov.

"

"

31
1

July
Oct.

II

By
To

Sept.

"

II

23
15

"
"

Oct.

"

"

II

3

"
"

29
27

13
11
18

"
24
26

"
"
"
"
"
"
"

"

"
"

"
"
"
"

"
"

"
"
"

Dr.
Fish
1.00
Postage due on Bank book
.02
Soda .05, Files .70
.75
Bill, (Sears. and Roebuck)
6.93
Stamps and Envelopes (Sears & R)
.03
Stamps and Envelopes (Bank)
.03
Kutnow Co.
10.25
~ of Eggs
11 lbs Meat (Riley)
2.64
Cash for Drayage on Wool
.50
1 Cow
25.00
Cash (Will Riley)
2.00
10 lbs Meat (Will Riley)
2.40
1 sack Flour (Henry Riley)
.60
Check $150.00 Cash 4.00
6 Lap Links .10, Cash 10.00
10.10
1 Sack Salt, (Farmers Union)
1.00
Cash (John Williams)
5.00
Cash (Abraham Russell)
.15
1 box Axel Grease
.15
20 lbs Meat (Jones Rashions)
5.40
Cash (John Elkins)
20.00
Cash (Joe Reid)
3.00
4% Lbs Horse Shoes @8
.36
Sears Roebuck & Co.
5.53
Sears Roebuck & Co.
10.23
Sears Roebuck & Co.
2.32
Flour H. Riley
.60
Coffee Russell
.40
9-~ lbs Meat " Whitmore
2.64
10 lbs Meat H. Riley
2.40
10 lbs Meat H. Riley
2.40
Cash for Chickens H. Riley
7.00
Cash
1.75
Cash Edd Elkins
.50
Prescription 34891 Warren Dr
1.50
1 Pr Gloves
1.25
1 Gal Oil
.15
1 Basket G. C. Ramsey
1.50
Dray on Pig Saunders
.75
Cash Starting to Sale
5.00
1 Pr. Gloves
.65
Sardines 06, Crackers 05,
Riley·
.11
Cheese
.20
Meal 35, Cakes & Crackers 10
.45
Salmon W. Riley
.18
Taxes
3.31

Cr.

.47

$154.00
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Dec.
Oct.
Dec.
Oct.

8

24
2
3

To

"
"
"

Telephone Shackelford
Pres. 34891 Warren Drug.
Medicine Trout
I Overall Jacket W. Riley

Dr.
.25
1.50
.40
1.90

Cr.
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26
19
13
23
21

Aug.
Sept.
Oct.
Aug.
Nov.

"

"

Sept.
1926
Jan.
Feb.
Jan.

4

22
5
30

"

"

11

Feb.

"
"

"

"

"

20

"
"

"

"

26
2

June

"
"

By
To
By

"
To
"

By
To

"

Mar.· 22

"

"
"
"'

By
To

"

"
"

By
To

Acc. to date (W. Riley)
Acc. to date ( H. Riley)
Acc. to date (H. Riley)
Acc. to date ( Edd Jones)
Check Masmer Sale
1 Wagon
· Acc. to date (R. Whitmore)

.% of 4_% Dz. Eggs
_% of 8-1/12 Dz. Eggs
1 Tube W. Drug
3 Halter Chains
Check
Check to deposit in bank
·Cash
% of 11}'2 Doz Eggs
Freight on Sulphur & Shells
Dray on Sulphur & Shells
Freight of Salt & Hard Ware
Drayage on 135 lbs @ 15c
· .% of 8 Doz Eggs @ 1.76
Pres. 68290
p. 2

1926
June

2

"

"

Aug.
March
April
March

4
6
6

"

15

"
"

18
18
2
4

April
Mar.

"
"

"

April

"
"
"

8

BY
To

"
"

"

"
"
"

"
"

"
"

"

J3y

"u

12

To
By
To
By
To
u

Jtme

2

10
16
17
24
29
7

"
"
"

"

May

"

27

"

page 52
June
May
u

June

"

12

"

"

u

"
"

Amount Forward
Prescription 68374 W. Drug
. Prescription 66634 W. Drug
Ace ·to date Gillus Flynn
Peroxide .10 Carbolic Acid .40
Indigo W. Drug
Pres. 69592 W. Drug
Horse Medicine W. Drug
1. Absorbine Jr.
1 Absorbine Large
35 Ft Rope Ramsey
1 Back Band 40, Stage 10
Indigo
Acc. to date Gillus Flynn
Indigo
_% of Eggs
~ of 20 Doz Eggs
.% of 9 5/12 Doz Eggs
Gillus Flynn
.% of 6 Doz Eggs
4% lbs Meat Riley
.% of 8 Doz Eggs
Amt Deposited in Bank
Cash
Acc. to date Henry Riley
Alum
1 Sack Flour

8.10
22.69
7.00
6.71
42.00

35.00

26.86
.67
1.05
.30
.45
65.00
5.00
1.39
.45
.65
.20

20.00
1.26

.88

1.00
339.98

21~.33

Dr.
339.98
.40
.40
.25
.50
.40
.40
.15
1.10
2.50
.72
.50
.18
5.00
.18

Cr.
213.33

5.00
.85

.48
2.50
1.17

.78
1.04

100.00
1.00
11.45
.36
.65

}

15
13
24

By
To

16

"

"

Y.i of 7-~ Doz Eggs
Rat Poison W. Drug
Pres 70897 W. Drug
1 Pr. Pants
Cash Burke Boy

.35
1.00
4.50
3.75

1.01
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"
"
"

July
June
July
June

"
"
"

July
June
July
u
u

June
July
u
June
Aug.

"

Sept.
Oct.
July

"

Aug
July

"

Nov.
u
u

"
"
"

Dec.
Jan.
Nov.
Dec.

41

"

17
1
25
J
4
10
30
'l
8

7
17
19
24

28

24

"

9
24
30
10
2
6

By
To
By
To
To
To
u

"

"
"
"

-"
By
To

"
"

By
To
u

"

By

"
To
7 "
9 "
24 "
21 "
2r To
29 "
u
3

4
19
24
26
30
4
4
9

16

To
To

"
"
"
"

.,"
u

"
"
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1927
Jan.

"

Feb.

"

2.50

20
20

"

5

15

To
By
To
u
By
To

May
21
23
20
2

To
To

"
"
"

"

Sugar of Lead & Postage
% of 4 Doz Eggs
1 Hammer
1 Bottle Peroxide
% of 8 Doz Eggs
200 lbs Brand
April and May Ace W. Riley
Acc. Dec and Jan. All Riley
Ace to date H. Riley
Order H. Riley
Ace to date H. Jenkins
Ace H. Jenkins
Ace H. Jenkins

200.00

25.00
..72
12.50
1.25
.20
.25
1.00
.50
3.15
1.60
10.00
1.55
25.00
.48
1.00
3.60
.20

:JJ
.50

.18
.88
1.00
1.00
2.00
18.39

.80

.60

.60
4.00
2.25
.65

2.75

.35
.30
17.22
.40

.75

1.20
.70

625.33

424.12

625.33

424.12

3.

:1926

Oct.
Dec.
July
Oct.
Nov.

Cash F. Thompson
Check
Check
% of 5 and 5/6 Doz Eggs
Check Bryant Burk
Check Bryant Burk
Allum W. Drug
Rat Poison W. Drug
Arrow Root W. Drug
1 Cap B. Burk
70 lbs. Startena
2 Sacks Cement
Cash or Check B. Burk, work
Eggs H. Jenkins
Flour and Meal H. Riley
Check J; C. Walter
,
Acc. to date Edd Jones
~ of 4 Doz Eggs
1 Box Shells F. H. Cary
Binder Twine Forsyth & Co.
1 White Wash Brush
U of 1~ Doz Eggs
~ of 4 and 11/12 Doz "Eggs
Arrow Root W. Drug
Arrow Root W. Drug
Arrow Root W. Drug
Acc. to date H. Riley
By ~ of 4 Doz Eggs
Meal H. Jenkins
Meal H. Riley
~ bbl Flour H. Jenkins
100 lbs Meal .H. Jenkins
1 Pr Gloves
Cash All Riley
Glue 15, Toh. 20 J. Jenkins
1 pk Meal H. Riley
Check to C. R. Wood Taxes
Jerry Jenkins
Oats 15, Tob. 20, Sugar 40, Jeffries
2 Stomac Tubes W. Drug
Bill W. Drug

.28

.25
.15
4.00
6.70
3.41
16.97
1.50
'109.82
4.80
."/6

.72
1.12
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"
April

13

27

29

"

1927
Jan
Feb.

24
3

Mar.

23
24
4
22
25
23

"
"
"

"

4

"

April

31
23

"

"

"

"
H

19

"

"

2
4
10

"

13

May

"

April

7

"

"

"

21

May
April

"
]~

"
"
"

ff
ft

"

18

7

6
6
12

14

16
16
18
18
20
25
27

page 54 }

July
ft

H

Aug.

"
"
H

May

"

"

"

July

23

29

"
3
"
"

"

"
H

,.
"
H

By
To

"
"
"

"

By

"
To
"

"

"
"

,."
"
H

"

By
To
By
To
To

"

"

..
II

By
To

"

3

"u
"
u

17

"

7

II

H

"

"

23

u

"

Aug

ff

11

0

,.
"

Ace H.
Ace H.
Ace G.
5 Bags

Jenkins
Jenkins
Flynn
meal

Pres. 73436 W. Drug
Pres. 73436 W. Drug
1 Syringe 1.00, Adhesion Plaster 60
Arrow Root W. Drug
Pres. 73851 W. Drug
1 Gal Oysters Jenkins Bros.
Antiphigistilie
~ of 8~ Doz Eggs
Check to bank
Oysters N. North
2 Cans Oysters J. B. Stokes
Acc. H. Riley
1 Pk Meal
Dog Tags
~ of Eggs
~ of 6~ Doz Eggs
Handles 15, Stomac Pump 25
Arrow Root
Absorbine
Cash Cob Flynn
Cash Sam Beaty
Shoes J. Keyser
Cash $5.05, Guy Cameron 20
Hauling Seeb & Postage Brown
4 Doz Larroline W. Drug
Check to J. R. Moore
1 Childs Suit H. Jenkins
Chick Feed
Buss Fare to F. R. Saw1ders
~ of 5 Doz Eggs
Check
Cash Edgar Cameron
Cash G. Cameron
l Pk Meal
Cash to Hands Threshing Wheat
Cash R. Jordon

Cash Jim Riley
1 Pk. Meal Jim Riley
~ of 8 Doz Eggs
2 Night Shirts
Cash
Cash Jenkins
Cash J. Riley
Presc. 74812 W, Drug
1 Pt. Glycerine
Presc. 34891 W. Drug
Arrow Root
Absorbine Jr.
Arrow Root
B. T. ].
Acid Castortor
l Absorbine Jr
1 Pr Pants.

4.80
2.22
2.00
1.40
.65
.65
1.60
1.00
.50
2.75
.65
.93

25.00
.50
2.30
3.50
.30
2.15
.65
.63

.40
1.00
2.25
2.00
1.50
1.00
5.25
4.20
.40
81.32
1.00
.75
.50
.55
350.00
15.00
1.00
.35
6.00
2.25

6.75

.35
.84

2.50
l.00
.25

.25

1.50
1.25
1.50
1.00
2.25
1.00
.25
.35
2.25
2.25
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10

By

"27 "To

Cash E. Cameron
Cash G. Cameron
Cash R. J 6rdon

26.00
S0.00'

•.2S.

4.
Aug.
July
'

27
30
16

"

Sept.
Aug.

io
II

II

By
To

Sept.

13

II

"

25
28

II

II
II

"
II
II

;Nov.
Oct.
IC

"

"
"

II

II

II

8
24
22
29
1

II

II

"

Nov.

"

3
3

"
"

11

7

"

23

"

"
"

29
30

Dec.

"

1928
Jan.
Jan

Jan.

"
"

5
2

"
"
"
II

"

"
"

"u

"

II

By
To
By

''

14

"

12
26

"

"

l'o

"By

To

"

"

"

''
9

u

"

23
20

''

Aug.

13
,1
12

"
"

16
23
16

"
"

May
Dec.
II

"
"..

"

520.S6

1;312.06
Dr.
10.00
5.90
2.25

S20.S6
Cr.

1.58

1d.od
450.00
1.85

.55

.90
16.00
4.50
4.38

5.25
1.00
2.25
2.40
.23
1.0
1.50
1.50
1.50
1.50
.13
1.50
1.50

.75-

1.50
2.19
49.68
8.00

Joo.go

Check
Cash Rich Mill~

6. d

~

.,

1927 .. ·
April

II
II

"
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II

Cash J. C. Walter
Binder Twine G. C. Ramsey
Binder Twine G. C. Ramsey
4~ Doz Eggs
Cash to Bank
Check
1 Pr Slippers..
1 Doz Rivets
1 Doz P. Rivets
4 Union Suits
1 S,veater
34 Doz. Shirts
34 Doz. Night Shirts
Arrow Root W. Drug
Absorbine W. Drug
100 lbs. Feed Meal
Phone Message R. Browning
Arrow Root
Presc. 76632 & 76633
Presc. 76632 & 76633
1 Hot Water Bottle
Presc. 76632 & 76633
~ of Glass Tulies
Presc. 76632 & 76633
Presc. 76632 & 76633
Presc. 76632 & 76633
Presc. 76632 & 76633
6 Pr Sox
138 lbs. Turkies
1 Turkey

i;312.06

''
II

"

•

i

Cash $50.00, 1 Shirt 1.50
R. E. Whitmore .
Check Geo. William;
Cash F. Brooks
Cash W. Brooks
Cash M. Br.oaks
Cash H. Taylor

s1.sg
4.0

Acc. tp date H. Riley
Acc. to date H. Riley
Acc. t.Q date H. Riley . .
Ace .to date G. Cameron
Presc. 76632 & 76633
Presc. 76632 & 76633
Absorbine
Presc. 76632
Presc. 76632 & 76633

19.l~
3.50

3.20
3.20
3.20
3.20

5.23
€l.6~

1.50
1.50
2.25
.75
1.50

lz.oo
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Miss Nannie Dearin,q.
1928
Jan.
re
Feb.
Jan
Feb.
Jan
Feb
Jan

4

10
11
23
19
16
14

"

"

"

By
To

"

"

"

Presc. 76632 & 76633
1.50
Presc. 76632
.75
Bot. Absorbine
2.25
Check
Amt Deposited in Bank
75.00
Phone to Baltimore
1.50
Phone to Richmond
.95
1/3 of Board for 2 years & 7~ month 525.00

200.00

$2,566.62

$1,089.82

Filed in Clerk's Office Rappahannock County July 30, 1930.

· page 56 ~ DEPOSITIONS TAKEN 24TH DAY OF NOVEMBER, 1933:
The taking of depositions having been continued :from
August the 23rd, 1932, in the above styled suit'· pending on
reference ·to J. M. Settle, Commissioner in Chancery of the
Circuit Court of Rappahannock County, the taking of the
same was resumed by consent of parties and upon notice
served upon counsel for the complainants and defendant,
duly returned, at Washington, Rappahannock County, this
the 24th day of November, 1933.
Present: For the Complainants, R. A. McIntyre.
For the Defendant, Aubrey G. Weaver.
MISS NANNIE DE.ARING,
beiug·rec.alled to the stand, deposes and says as follows:
RE-CROSS EXAMINATION.
By Major McIntyre:
Q. :Yon recall testifying· in the suit of Frank
page 57 ~ Walter, et als., v. Annie M. Dearing, Executrix of
J. C. Walter, deceased, on the 23rd day of August, 1932, at the office of Hon. Aubrey Weaver in Front
Royal, do you not?
A. Yes, sir.
Q. This was a year ago and I would like to know from you
now, with reference to a final statement of all accounts necessary to a final hea.ring in the cause, what developments have
taken place within the year and three months that has transpired since you were on the stand before? In order to direct your attention more particularly, I would like to know
what bas been received and what is still due, if anything, on
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Miss Nannie Deari~g.
the purchase price of the smaller piece of real estate that you·
sold as Executrix, to :Mr. C. G. Abernethy?
·
A. He did pay on May the 1st, 1931, $1,085.00 arid gave his
two notes for $1,082.00 each. This cash payment was made:
by check on August 22, for the sum of $1,085.00. On March.·
On March 31, 1931, he paid $10.00; in December, 1931, he.
paid $126.00 and on Fe.bruary 15, 1932, he paid $200.00. These
are all the payments that have been made on acc01mt of this
purchase. I still hold these .two purchase money notes subject to these credits.
·
Q·. ·wm you please state when each of these_not~s was due aud payable?
A. They were made for one a.nd two years and dated May
1st, 1930.
Q. So that the last note fell due May the 1st, 1932, is this
correct?
A. That is correet.
Q. And the first of these notes was past due l.\tlay the 1st,
1932, and the last due May 1, 1932, I believe that is correctY
A. Yes.
·
page 58 } Q. Will you p!ea'?e state what steps, if any, you
have taken to enforce the collection of these past
due payments?
A. I :µave tried to collect them and he says it's impossible.
to pay it and we are not taking· any leg·al steps to· get it. ·
Q. What is your reason for failing· to insist upon the payment of these notes and the enforcement of the lien you have
to protect them Y
·
A. Times were so critical it was very hard for anybody to·
pay.
Q. Did it occur to you that perhaps you were. taking too
much upon yourselves to pass upon this matter without ref erring it to your counsel for his advise and direction 7
A. I have asked my counsel.
Q. It is true that you have brought the matter in no way
to the -attention of the Court?
A. No, sir.
Q. You have made no effort to enforce collection through
the J udg·e of this Court?
A. No, sir.
Q. Is ·the pt:trcbaser in possession of the property?
A. Well, as far as I know, yes.
Q. Has he not in fact, been in fun possession and enjoy- ·
ment of the property e1Jery since the day J1e gave you the
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$1,085.00 and executed to you the two purchase inoney note"s i
A. Yes:
·
. Q.. Referring now; Miss Dearing, ~o. the s·tatement of your
~cco~~t against._Mr. ~alter, concefI?._int whi~h you: testified
at Mr. Weaver's. bffi.ce IJl Front Royal m August, 1932, have
you a copy of that.account with you Y
,
A: What account do jrou meant
page 59 ~ Q. Y om~ store account.
. .
:.
,
.
A~ I could not find it; I thoug4t t.hat_ was. with
the Commissioner and while cal}.'t g·iye you ~- copy o_f it,. I
have the original book of entr~es with me, which I now ~how
to you in" the place of it. I have here Book No. 9 an¢[ on p~g~
161, my books show that on May the 29th, 1925, the accot;n~ts
between Mr. vValter and I were settled in full. The account
~nvolyed in these depositions begins on page 161 of Book 9,.
un~er date of May the 30th, 1925, which account continues·
throug.h to Book No. 10, pages 136, 137, 138, 139, 140, 172,
173, 186 and 187, the last charge was under date of February
23, 1928, which was a transfer of $75.00 from my account
in the First National Bank of ·Flint Hill, Virginia, to the
credit of J. IC. Walter.
. ..
.
.
Q. The books you have exhibited her~ as nine and ten, with
your deposition, contain the original entries that were made
at the time of each transaction T
A. Yes, sir. .
. ..
Q. This in other words, is your daily journal T
A. Yes, sir.
.
..
. Q. All of these. items were placed upon these books on or
about .the same time that the transactions occurred?
A. No, sir.
.
. Q. Please explain in what way they do not tally with the
date or time of each purchase f
..
.
A. Well, when he was working a hand, the hand would com~
to the store,. deal, and at the end of each year, or three months,
or six months, he would say he wanted to know what he owed;
I would.then put it_ on the book.
. .
.
Q. Where did. you keep all of these items until you would
. put them .on the bookY
page 60 ~ A. In the store books. .
Q. Where is the store book!
A. I think you will find many of them in those two books.
Q. Not requesting you, Miss Dearing, to point all of them
out, will you please direct my attention to one example of

r
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A. One sample.
Q. Yes.
A. An example of the way these books were kept you will
find in No. 10, which I have exhibited, at page 192.
Q. Did you have any orders on file from Mr. Walter authorizing you to advance these credits to Guy Cameron Y
A. I don't know about orders particularly for Guy Cameron, I have had orders, but generally he sent them there and
dealt out what tbey wanted in the mercantile business.
Q. So that any employee of his that came to the store and
asked for articles on account, you let them have the goods
and later on charged it to Mr~ Walter's account?
A. No, sir; I generally knew who he owed; I in a way
helped bim with his books. He didn't keep books much.
Q. You let these people have these goods on account as
I understand you, on the personal information you had as to
Mr. Walter's business?
A. What he told me to do.
Q. Did he ever put those instructions in writing?
A. No, sir.
Q. In the manner in which you kept the account with Mr.
Walter in the instance of Guy Cameron on page 192 and 193
,!arried over to page 263 in Book No. 10, the same method that
you pursued with all of bis employees that got merchandise
from you?
A. Yes, sir.
page 61 ~ Q. Now, Miss Dea.ring, do you recall the date
that you qualified as Executrix under Mr. Walter's
will?
A. The 5th day of March, 1928. l\f r. Walter died February
24, 1928.
Q. And this suit you do recall, was brought in ,July, 1930.

over two years after you qualified?
A. Yes.
Q. Did you or did you not. understand tliat under the laws
of the State of Virginia: it was your duty as Executrix. of
Mr. Walter to plead t.he Statute of Limitations to all of this
account. that was barred bv the Statute of Limitations?
A. No, sir.
·
,
Q. Do I understand that you didn't. know that was your
duty1
A. I absolutely did not.
Q. You have no objections to doing whatever the law re-
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Miss Nannie Dearing.
quires you to do, have you, no matter whether it's a claim of
others or a claim of vours Y
A. I would have it to do, wouldn't n
Q. Then you do know now that you have to do it, is that
correct?
A. No, sir; I don't know that I have it to do. My counsel
has not told me so.
Mr. Weaver: Counsel states that he didn't know the ac- _
count was barred, the first time this question was ever raised
so far as he knows, wa.13 this morning.
Major: Counsel responds that the Executrix has been
called back to the stand partly for the purpose of raising the
question and making it a part of the record.
page 62

r

Q. Did you know further that if any part of this
account was barred by the Statute of Limitations
and you do not plead the Statute although you are personally
interested, you yourself become personally responsible?
A. No, sir.

Major: At this point counsel for the plaintiffs note objection to the allowing of the account sued on by Miss Dearing against the estate of J. C. ·waiter, to all the items listed
therein and to which the Statute of Virginia applies.

Q. Did you know bow many years a store account ran before it was barred bv the Statute of Limitations?
A. I thought it was three years.
Q. Tboug·ht it was three years Y
A. Yes, sir.
Q. Three years from the time each item was bought?
A. I don't know that I ever thought of that.
Q. You didn't know then t]mt the Statute of Limitations
of the State of Virginia ran against your claim against Mr.
V\ralter 's estate, from the time that each item ,vas purchased Y
A. No, sir; I thought as long as there was payments on
an account it was not barred.
Q. So that you still claim that this entire aooount is due
by the estate of J. C. Walter, to you personally?
A. Absolutely.
Q. Ancl you are going to insist on thaU
A. Yes, sir.
Q. Now, Miss Dearing·, I don't believe I have asked you

Annie M. Dearing, et al., v. Frank Walter, et al.

69

Miss Nannie Dearing.
a~ything up to this titne, with ref~rence to the charge made
against Mr. Walter for the construction of a
page 63 ~ mausoleum, after his death and the depositing of
·
his remains therein; you of course read Mr. Walter's wilU
A. Yes.
Q. Before this tomb was erected f
A. Yes, sir.
Q. What was the total cost of that mausoleum?
A. $4,292.50.
Q. I observed in your statement of account with the estate

that you have made a charge against Mr. Walter's estate for
a portion of this total cost; what exact amount did you charg·e
his estate with and why?
A. I charged for one crypt, $700.00. There are six crypts
in the tomb.
Q. You knew that Mr. Walter expressly provided ·in his
will for a stone and directs_ his Executrix as follows : "I
likewise desire my personal representative hereinafter named
to have a suitable tombstone erected to my memory".
A. Mr. Walt.er was not a college graduate ; he always spoke
of the mausoleum as a tomb.
Q. He states in his will that he desired that you erect a
tombstone, this is the ex·act wording; did you understand that
the structure you erected in the cemetery was a toip.bstone t
A. No, I considered it a mausoleum.
Q. Do you now_ think that. you had any authority to erect
a mausoleum jointly with others at the expense of his estate
in the place of a simple thing like a tombstone?
·
A. Did he say simple! I felt I had a right to erect it.
Q. Didn't it occur to you, lVIiss Dearing, in the discharge
of your duties as Executrix, that you should have some regard to the circumstances of Mr. Walter at the time of _his
death, especially with reference to the special
page 64 ~ legacies he provided for?
A. Yes.
Q. Can you give us a general idea, I .do not ask any exact
figures. but a general estimate as to what bis estate was worth · ·
after the payment of all of the oblig·ations that you consider
proper charges against the estate Y
A. ,vell, now a.t the time of his death I did not have an
idea. As to what the facts are, I will have to refer you to
the record in this case.
Q. Now, Miss Dearing, in the discharge of your duties and
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under the powers vested in you as Executrix, the Court ordered you to sell the White land, about five hundred acres, in
Fauquier County.
A. Yes.
Q. And I believe you did expose that property for sale at
the front door of the !Court House in W arrcnton, after duly
advertising, and it was first cried off to T. J. Finks and afterwards the purchase was turned over to your brother,
Grimsley Dearing, is this correct T
A. Yes, sir.
Q. Now, you recall what the purchase price at that sale
was and will you please state what it was?
A. The purchase price was $4,500.00.
Q. On wha.t terms did you sell the property?
A. $1,500.00 cash and two notes of equal amounts for
$1,500.00 each, dated the 26th day of .September, 1930, and
payable one and two years after date.
Q. Did your brother take possession of the property when
he paid you the $1,500.00 and gave you these two notes?
A. That property was rented out for that yea.r as I remember.
page 65 ~ Q. But isn't it true that from the time he gave
you the cash payment of $1,500.00 and delivered
to you the two notes for the balance of the purchase price,
that the property was under his control and you looked on
it as his propertyf
A. Yes.
Q. Has your brother made yon any payment on either one
of those notes in the last three years f
A. I have given him credits on his note.
Q. Has he in fact paid you one cent either principal or
interest on either one of those notes f
A. Yes.
Q. How muchT
A. He has paid me in cash $684.5·7.
Q. Is that all of the actual cash you have received from
your brother on his purchascf
A.. The aotual cash.
Q. Then you did not mean to say t.I1at he actually paid you
$1,500.00 as the cash payment on the real estate, but he did
pay you $684.57, is that correct?
.A. The actual cash, but a credit on the note is the same
considered as cash.
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Miss N a.nnie Dearing.
Q. No, I don't mean that, what I want to know is the actual
cash paid you 7
A. $684.57.
Q. And the only payments you claim that he has made
you beyond the cash you just account for, are on the back of
a note that your brother claims Mr. J. C. Walter owed him
at the time of his death 7
A. Yes.
page 66 ~ Q. You allowed those credits on the back of the
note as I have just ref erred to before the claim
had ever been proven against the estate, didn't you 1
A. I didn't know they had to be proven.
Q. You did know tha.t after this suit was brought to compel the· execution of your duties as Executrix under Mr. Walter's will, that no claim against the estate could be asserted
until it was prope·rly proven in the suit, didn't you 7
A. I did not know that legal part of it.
Q. Did you understand at the time you did this that if you
allowed an unfair, illegal claim against the estate that you
would become personally responsible for iU
A. Yes, sir.
Q. You do know now and have known since this matter
was taken up at Mr. Weaver's office in '32 that the estate contests the validity of this note and denies that it is a liability
of Mr. Walter's estate?
A. No.
Q. You were present when your brother presented this
note on his examination before the Commissioner at Mr.
Weaver's office in '32, weren't you?
A'. Yes.
Q. You observed there and then that the plaintiffs objected
to the note and expected to resist its payment?
A. No, sir.
Q. You remember in your depositions over there when you
stated that vou first knew that this note existed V
A. I don't remember being asked that question. You asked
if-I don't recall anything like that.
page 67 ~ Q. You were not asked that question on the
stand, 1\Iiss Dearin~;. but isn't it true that you
stated in the presence of those in the room at that time, including Mr. ·Frank Walter and his son Frank, Jr., that the
first you knew of this note was what you saw there that day
when your brother Grimsley Dearing· presented it as a claim?
A. No, sir.
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Miss Nannie Dearin,q.
Q. You don't remember stating that that is the first you
knew of this note Y
·
A. I knew it before that.
Q. So that if you did make that statement you were mistaken T
A. I think so.

Memorandum: The expression referred to by Major McIntyre is the bond executed of J. C. Walter on November 6,
1924.
Major: It is agreed between counsel that the paper referred to is a sealed instrument, otherwise a bond and not a
note.
Q. Will you please state, :Miss Dearing, when you placed
those endorsements on the back of that bond?
A. I couldn't tell you. The first credit is the first payment on the Walter land, which bears date September 26, 1930.
There is a second credit· on the bond of $1,680.00, under date
of September 26, 1931. There is a. third credit of $905.43,
which is part of the third payment on the land, which paid in
full the balance on the bond held by W. G. Dearing, and this
latter credit is dated September 28, 1931.
Q. Is it not true, Miss Dearing·, that these credits have ·
been placed on the back of this bond since you testified before
the :Commissioner in this cause at Mr. Weaver's of-flee in
August, 1932 7
A. I don't remember.
page 68 ~ Q. Will you please now try to refresh your
memory and tell us if it isn't true that you placed
these credits on the back of this bond after vour brother had
exhibited the bond when he was on the stand in Front Royal
in Mr. Weaver's office the 23rd day of October, 1932?
A. That may be true.
Q. Well. you were present while your brother was being
cros~-examined in regard to· this note, were you not?
A. Yes.
Q. And you heard tlle questions asked him as to what he
gave for the notef
A. Yes.
Q. And you heard his answer to those questions f
A. Yes.
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Q. And after that you saw fit to accept his statement
regard to the note and allowed these credits f
.A.. Yes, sir.
Q. Did you not realize or understand as Executrix of Mr.
Walter's estate that vour first dutv was to the estate7
A. Yes, sir.
.,
..
Q. A.nd that any claim that was doubtful or that you had
any reason to· believe should be investigated, you should not
honor until the evidence has been submitted with reference to
its validity?
A. Yes.
Q. What particularly then was your reason for endorsing
all of these credits on the bond .when you knew at that very
time that the validity, of the bond ·was in question T
A. I did not understand it that way.
Q. ·.A.re there any other claims that you honored
page 69 } besides the one that we have just been discussing!
A. Yes, sir.
Q. Will you please st.ate what it was and will you please
exhibit it with your answer Y
A. It was to John Moore ; it was a bond executed by J. C.
Walter and payable on demand by John R. Moore for the
sum of $900.00. This bond was dated. April the 6th, 1924.
Q. I see that apparently Mr. Moore signed his receipt at
the bottom of this bond, but the date is not included; can ·
you tell us exactly when you paid Mr. Moore?
A. It will appear from pag·e 194, that I gave Mr. Moore
check for this bond for the sum of $1,083.00, under date of
August 26. The pa.pers do -not. show the year, but I here
produce my check stub showing· that this check was given
Mr. Moore on August 26, 1930.
Q. Is it not true that you settled this Moore bond after
this suit had been filed against you and you were requested
to settle your accounts as Executrix in the same?
A. I gave the check as I have stated August the 26, 1930.
I do not remember the time when the· suit was brought.
Q. Miss Dearing, as Executrix of tlw estate, what assets
have vou in hand at this time?
A. t have in bank $1,281.73, and I have two ·Abernethy
bonds which two are $1,082.50 each, subject to the credits
that I have mentioned heretofore. Then I have a. bond of
Eddie M. Clarke for $50.00. These are all _of the collectible
debts due the estate a.nd a.11 of the cash I have·in hand, except
one bad ,account that I do not consider worth anything. I have
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:Miss Na;nnie Dearing.
also two shares in w·arren County Farmers Union.
Q. Do we understand then that the assets you
are accounting for today represent all of the money
or the resources from which you hope to pay the legacies in
this suit?
A. Yes, sir.

page 70 ~

RE-DIRECT EXAMINATION.
By Mr. Weaver:
Q. l\fiss Nannie, Major McIntyre has referred to your testimony given at my office in 1932. I will ask you to look at
your deposit.ion on page 23 and state whether or not you
were not asked this question: "What does Mr. ,J. C. Walter
owe Mr. W. G. Dearing?" answer "It was for a note and
here is the note I referred to'' ; you recall that testimony 1
A. Yes.
Q. That was the bond of ,J. C. Walter that has been ref e~red to as his note, isn't that true Y
A. Yes.
Q·. On the same page, were yon not likewise asked this question and made the following answer : '' All we want to know
is if you actually collected that interesU" answer "I have
credited it on what Mr. Walter owed Mr. Dearing"; isn't
that true?
A. Yes.
Q. So the note or the bond bore those credits, all credits,
up to that point of time when the former deposition was
given, isn't that correcU
A. Yes.
Q. You had the bond tl1ere and exhibited iU
A. Yes.

RE-GROSS EXAMINATION.
page 71 ~
By Major McIntyre:
Q. In reg·ard to these credits on the back of this bond concerning which Mr. Weaver just interrogated you, the credits
you refer to, were they not made in your book at that time
and not on the back of the bond f
A. I coulcln 't tell vou.
Q. Do you not recall that you had set credits in your account book in his favor on this bond, but you had not at that
time put these credits on tl1e back of the bond itse]fY
.-A. That may be true.
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RE-DIRECT EXAMINATION.
By Mr. Weaver:
Q. A statement of the complete account of W. G. Dearing,
purchaser of the real estate and the settlement of the J. C.
Walter bond will be found a page 57 of the J. C. Walter account ·book, is that correct?
A. Yes.
RE-CROSS EXAMINATION.
By l\{ajor ~iclntyre:
Q. Miss Dearing·, referring to the day book J. C. Walter,
at page 57, concerning which you have just testified, will you
please state in whose handwriting this account is made up1
A. W. G. Dearing'·s.
Q. So that he made this entire account up himself and it
is not in your handwriting·?
A. Yes.
RE-DIRIDCT EX.AMINATION.
By Mr. Weaver:
Q. There are various otJ1er entries on pages 56
page 72 ~ 57, 58 a.nd 59 please state in whose handwriting
those numerous entries are t
A. W. G. Dearing's. I write a miserable hand.
Q. Do you and your brother live together at Huntley?
A. Yes.
Q. Practically all .of the bookkeeping in connection with
the J. 0. ·waiter estate appears in the handwriting of W. G.
Dearing, is that correct?
A. Yes.
. RE-CROSS EXAMINATION.
By Major McIntyre:
Q. Miss Dearing, I observe that it appears on the book at
pap;e 57, that the statement as prepared by your brother himself is apparently fresher and made at a more recent date
that the remainder of the work on the page?
A. I think so ; three of them are fresher.
Q. It does a.ppear to be fresh handwriting, doesn't it?
A. Yes, sir.
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Q. Mr. Walter lived under the same roof with you how
long·Y
A. ~,rom the time I was nearly two years old.
Q. Did his own people visit him there Y
A. Yes.
·
Q. How frequently, in a general way¥
A. I could not tell you.
Q. Towards the latter part of his life did their visits become infrequent; very seldom any of his brothers and sisters
came to see him 1
A. Very seldom.
Q. Had there come up a feeling of estrangement between
him and his brothers and. sisters Y
.A:... If there was I didn't know for he was faithpage 73 ~ fully and terribly devoted to Dick Walter particularly.
·
Q. What was the state of his health toward the close of
his life, say a year before his death Y
A. He has been a semi-invalid for vears.
Q. What was the cause of his sickness?
A. He had an ulcerated stomach for vears and vears.
Q. And it got worse and worse Y
"'
..
A. Well, I am not a doctor-I think so.
Q. Can you gi.ve us any reason why these visits should
have become infrequent towards the latter part of his life Y
A. Well, they were older people and didn't visit as much;
I didn't know of any other reason.
Q. Is your mot.hei· Mrs. J. C. Walter, now living?
A. No she is dead. She died November 7, 1931.
Q. Who were Mr. Walter's widow's distributees?
A. W. G. Dearing, J. Alfred Dearing and myself. They
were her only children by her former marriage.
Q. Did Mrs. J. C. Walter die testate or intestate?
A. She had made a will years before, but when her health
failed completely in 1921, she divided her property·and gave
it to each one so t.hev could take better care of it.
Q. Has any administrator qualified upon the estate of your
Mother?
A. 1V. G. Dearing qualified in March, 1932.
And further deponent saith not.
(Signatm·e wai':7'ed by consent of counsel.)
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page 74 ~

MRS. IDA CARLSON,
a witness of lawful ag·e, who being first duly sworn,
deposes and says :

DIRECT EXAMINATION.
By Major McIntyre:
Q. Please give your name, age, place of residence and occupation?
A. Ida Carlson, age 39, Wasl1ington, D. C., housekeeper.
Q. Are you related to any of these complainants, if so, who
are they?
A. I am Mr. J. 0. Walter's niece, being the daughter of
Mr. Dick Walter.
· Q. Did you see your uncle J. 0. Walter often and did you
know him very well?
A. I knew him very well, yes. I didn't see him so often.
Q. Did you or did you not ever hear him speak of his business affairs with W. G. Dearing·, generally know as Mr.
Grimsley Dearing, I believe?
A. I did in August before he died.
Q. Did he in that conversation refer to obligations between
himself and Mr. Pearing and• if you recall such, will you
please state just what he did say.
Mr. Weaver: It is understood by counsel that the agreement heretofore made of record, shall remain in force throughout the taking of all depositions and counsel· for a.ny party
in interest can object to any evidence at the hearing before
the Court of the Judge thereof, in vacation.
Major: The examination of tl1is witness is conducted by
·
counsel under· his interpretation of the provisions
pag-e 75 ~ contained in the present Statute of Virginia as
to the asgertion of claims as to transactions with
a deceased person.
A. Well he was talking to my father and he said that he
was sick and worried and my father asked him for what reason he had to be worried and sick that way and he said well
Grimsley was owing· him $3,000.00 and interest and the note
had been misplaced in some way and he wouldn't pay the
note until he produced the note.
Q. Did he undertake in that conversation to say what was
the cause of the loss of this note?

78

Supreme Court of Appeals of Virginia.

Mrs. Ida Carlson.
A. He said he believed Grimsley had gotten the note.
Q. Did he state that it was a note of $3,000.00Y
A. Yes, and interest.
Q. Did he say anything further as to whether he himself
was indebted to Mr. Dearing or not?
A. No.
CROSS EXAMINATION.

By Mi:. vVeaver:
Q. ·where did this conversation occur, Mrs. Carlson Y
A. In front of his house.
Q. In front of whose house?
A. Mr. Walter's, my Uncle Joe ..
Q. At Huntley?
A. Yes.
Q. Is Dick Walter still living f
A. Yes.
Q. Is he here today?
A. No, he has been sick.
Q. Who else was present?
page 76 ~ A. My sister. •
Q. Do I understand you to say that this was in
August?
A. In August, 1927.
Q. You know about what time in August Y
A. No, I don't know, it was toward the latter part of August, but I could not call the date.
Q. ,Vhat was his condition at that time?
A. Who, my uncle?
Q. Yes.
A. ,ven, we were coming from Wellsburg, "\V. Va., and
when we came on our way my father said '' I believe I will
stop by and see Joe", and my husband got out and went to
the porch and called him and he came to the window upstairs and asked who wanted to see him. He told him his
brother Dick was down here, so he dressed and came down
to the car and my father asked him how he was feeling; he
said he had been sick and worried, so my father asked him
what was he worried about and then lie up and told about the
note.
Q. Now you say your husband went to the door?
A. Went to t.he porch and called him.
Q. Did your father get out of the carY
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Mr.~. Ida Carlson.
No, he didn't.
None of you went in the house?
No, he came to the car.
Mr. Walter invite you in the houset
A. Yes, he did, but he said there was no one home and
shortly after that the folks drove up and came on over to the
car and talked with us.
Q. There was no one home at Huntley and he invited you
in, why didn't you all go in?
page 77 .~ A. Because it was late at night when we came
by.
Q. Where were you headed for?
A.. Coming home to my father's home.
Q. In W ashingtou T
A. In Amissville.
Q. About what time of day was iU
A. It was late at night; I couldn't tell you just how late
at night, but it was late we got him up out of bed.
Q. Did he say that his wife was away from home?
A. No, he didn't say; he said the other folks were away
from home and they came in in the car and parked shortly
after we were talking· and came on up to the car.
Q. Did your father or any of you have any conversation at
that time with Mr. ,v. G. Dearing?
·
A. Not until after they came to the car and started talking.
Q. All of you were engaged in conversation 7
A. Yes.
Q. ·what was tl1e subject of that conversation?
A. ·well, I don't know.
Q. Just a general conversation?
A. .Tust a general conversation.
Q. He didn't talk about the loss of the $3,000.00 note at
that time?
A. Not at that time.
Q. Never mentioned it in W. G. Dearing's or :M:iss Dearing's presence t
A. No.
Q. Did your father mention it to Mr. Dearing?
A. No, sir.
Q. But at tl1at time as I understand your testipap;e 78 ~ mony, l\fr. ·waiter appeared very much worried
about this $3,000.00 nofa?
A. He ~aid he was sick and worried.
Q. .A.bout the note 7
A.
Q.
A.
Q.
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A. ·well, my father asked him why he was worried and he
said he had $3,000.00 and interest out to Grimsley and he
wouldn't pay him.
Q. But nothing· was said about it after Grimsley came upY
A. No.

RFJ-DIRECT EXAMINATION.
Ry Major -McIntyre:
Q. Will you please recall and name all of those who were
present when this conversation took place between Mr. J. C~
Walter and your father?
A. My sister Ella Rowzie, my aunt Mrs. Blanche Johnson,
my husband Hugo Carlson, my father Dick Walter and myself.
Q. Were you all in the machine together?
A. At the time my uncle was speaking about the note we
were.
Q. Now after Mr. W. G. Dearing and Miss Dearing arrived
and came to the- car, nothing more was said about the business affairs between .T. C. WaHer and W. G. Dea.ring?
A. No.
And further deponent saith not.

(Signature waived by consent of counsel.)
MRS. ELLA ROWZIE,
a witness of lawful age, who being first duly swom, deposes
and says:

DIRECT EXAMINATION.
By Major McIntyre :
Q. Please give -your name, age, place of residence and occupation?
A. Ella Rowzie, 37, Amissville, Virginia,
page 79 ~ housekeeping.
Q. Please state what relation, if any, you are to
the late J. C. Walter Y
A. Niece; my father being Dick Walter.
Q. Were you present while your sister was testifying 7
A. Yes, sir.
·
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Q. Do you recall 'any conversation or statements made in
your presence by Mr. J. C. Walter, with reference to his
business dealings and transactions with Mr. W. G. Dearing?.
A. Yes.
Q. Will you please state when and where that was Y
A. August the year 1927, in front of his home at Huntley,
Virginia; at night. I could not approximate the time, but it
was late.
Q. Will you please state how you happened to be at his
home at that timeY
A. We were on our way from Wellsburg, W. Ya., we
stopped there; Mr. Carlson got out of the car and went to
the porch and called; Mr. Joe Walter answered the call from
the window upstairs ; he wanted to know who it was and what
we wanted; he was told that his brother Dick was out there
to see· him; he came down and invited us in; no one went in;
he said the folks were away; he came out to the machine.
Q. Please state who were- in the machine whe.n he came
to itY
A. My aunt Mrs. Blanche Johnson, Mrs. Hugh Carlson,
my father Dick Walter, Mrs. Carlson and myself. Mrs. Carlson is my sister.
Q. Now, Mrs. Rowzie, will you please state what, if anything, Mr. J. C. Walter said then and there in regard to his
business with Mr. W. G. Dearing?
A. He spoke of his physical condition and his worries; he
mentioned particularly that Mr. Grimsley Dearing
page 80 r was owing him a riote for $3,000.00, with interest,
and he refused to pay,_ because he could not present
the not.e.
Q. Did he say anything about why he was not able to
present the note?
A. He expressed himself as he thought that Mr. Dearing
had destroyed it.
Q. Are you of your own knowledge, able to state to the
Commissioner whether Mr. W. G. Dearing and Mr. J .. C.
Walter were living in the sam~ house and if so, how long
they had been living there together Y
A. No, Sir; I don't know anything about that.
CROSS EXAMINATION.
By Mr. Aubrey Weaver:
Q. Do you recall Mr. Dearing and Miss Nannie Dearing

82

Supreme Court of Appeals of Virginia.
Mrs. Ella. Rowzie.

coming up before you all left when you were in front of Huntley!
A. As I recall Miss Dearing, I won't be positive about Mr.
Dearing, but there was someone with her.
Q. Was there anything said about the Dearing note after
they came upT
A. No, Sir; the conversation was not carried on and I
wasn't interested, I only overheard this.
Q. You can't recollect whether Mr. W. G. Dearing was
there or not f
A. Well, I won't say that he was there and I won't say that
he wasn't, but I recollect particularly speakiD;g to Cousin
Nannie Dearing. We were all speaking and talking in a
great excitement as always.
Q. What was the occasion of excitement?
page 81 ~ A. Well, there was no excitement, except when
people meet when all are talking at the same time,
that was, what was going on.
Q. What I am trying to get at is just why you can't be
positive as to whether or not W. G. Dearing was there?
A. I won't be positive, because I don't remember speaking
to him at all, but I will be positive of speaking to her and
she asked ns in.
Q. Had Mr. Walter asked you all inf
A. Yes, sir.
Q. What was Mr. Walter's physical condition at that time?
A. I don't know; he said he had been feeling badly, I could
not tell you.
Q. Did I understand you to say that Mr. Walter informed
you that no one was at homef
A. He said "none of the folks are at home", now what he
meant, I don't know.

RE-DffiECT EXAMINATION.
By Major McIntyre :
Q. "\yhat was your father's condition at that time, physically!
A. Well, lie was as well as usual, but Papa never was considered well for years; but we were on a trip, at least coming
from a trip to my aunt's Mrs. J olmson, and she was coming
home with us.
Q. You don't know of your own knowledge why it was your
father didn't get out and go in 1
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A. It was late a.nd we were trying to make it home as soon
as we could and whenever passing· he always wanted to stop
and see Uncle Joe and he requested that we would stop, and
we did.
And further deponent saith not.
(Signature waived by consent of counsel.)
~

W. R. WALTER,
a witness of lawful age, who being first duly sworn,
deposes and says :

page 82

DIRECT EXAMINATION.
By Major McIntyre:
By consent of counsel, the witness is sworn by R. A. McIntyre, a Notary Pul;>lic at large for the State of Virginia.

Q. Please give your name, age, place of residence and occupation.
·
A. W. R. ·walter, 75, Amissville, Virginia, no occupation.
Q. What relation, if any, were you to the late J. C. Walter f
A. I am his brother.
Q. Do you recall any conversation or statements made in
your presence by Mr. J. C. Walter, with reference to his
business dealings and transactions with Mr. W. G. Dearing,
if so, when and where?
A. Well, I just could no.t tell you exactly when, but I can
tell you where; that was right there at his home, right in
front of the store.
Q. Please state exactly what, as nearly as you can, what
he did say?
A. He came out and I reckon vou remember the time Icla
when you was married; we were coming from the wedding
and he came out to the car where we were and talked a while
and he says "I am feeling mighty bad", he says "I am sick,
have been sick right smart while" and he says ''I am having
trouble with Grimsley'' and I says "Joe, what is the matter
with you and Grim'' and he says '' I loaned Grim $3,000.00
and Grim give me a note for it all right, but the note has
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gotten misplaced, I can't find it high nor low anypage 83 ~ where" and he says "I asked him about it and Grim
swore he won't pay it until I find the note'' he
says "he must have destroyed it, I can't find it".
Q. Da you remember who was present Y
A. Yes, I was present, and my daughter Ella Rowzie, Ida
Carlson, and my sister, Blanche; there was five of us.
Q. Did Mr. W. G. Dearing and Miss Nannie Dearing come
up before you left, to th~ machine there before you left, or
do you remember?
A. It does seem to me like Nannie come there, I am not
sure.
Q. Where was your brother living at that time and who
was living in the same house with him Y
A. Well, he was living there with his wife Cousin Margaret, and N an_nie and Grim.
·
Q. Was Mr. Grim Dearing's ho~e there with them in the
same house?
A. I think it was as well as I can remember.
· Q. What relation is Mr. Grim Dearing to Miss Nannie
Dearing, your brother's Executrix Y
A. Brother.

CROSS EXAMINATION.
By Mr. Weaver:
Q. Mr. Walter, how long have you been deaf? Can you
hear me talking from here f
A. I have been deaf for a vear or two.
Q. Have you always been"' deaf?
A. A little, not so much.
Q. When did your deafness get' so bad?
.A. I suppose at least a ·year or two; I can hear all right
when I am close to anybody, but when I am some distance
I can't.
page 84 ~ Q. Can you ·give us some idea when this conversation occurred?
A. Well, I just could not say to save my life, I know it
was when Ida was married.
At this point Mrs. Carlson was recalled and counsel for
t.he Executrix propounded the following questions:

Q. Will you state Mrs. Carlson, whether or not the con-·
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versation to which you referred in your testimony, oc~uri;ed
the day you were ·married, or the day after Y
A. No, I was married the 18th of August, and then we went
over to my aunt's, and it was on my trip back; it was somewhere after the 18th. ,
·
·
Q. You recall how long you stayed at your aunt's Y
A. I guess we stayed over there about a week.
Q. How long did it take you to come from your aunt's f
A. A day's trip.
Q. Then to the best of your ability, yoll: agree the date
was around the 25th or 26th of August, 1927 Y
A. I was on my way back from my wedding.
Cross Examination of Dick Walter Resumed:
Q. Did you go to Huntley very often Mr. Walter?
A. Well, he lived up there a goo_d many years you know;
called up there.
Q. Your relations with the family were very pleasant. .
A. Oh, yes indeed, always treated m.e right.
Q. Do you recall going there shortly after this suit was
brought?
·
A. Yes.
page 85 ~ Q. You recall any conversation you had ~ith
Mr. Walter and Miss Nannie Dearing, or ·any of
the family, about this suit that was brought Y
·
A. I don't know now whether I have been there since that
suit or not.
Q. This suit was brought a little over three years ago, July
the 27th, 1930, do you recall being there on one occasion and
telling them that you didn't want any suit that you were
willing for Miss Nannie to settle this estate up, you remember telling them that?
.
A. Why, I told Frank that I expected it was best to go up
there I reckon we could straighten it up.
Q. Do you remember telling Miss Nannie that you didn't
want any suit and you were not going to _pay any part of it
and you were opposed to any suit, you were willing for her
to settle up the estate Y
·
A. Well, of course I expected her to settle it as she was
Executrix.
Q. Do you rememJ:>er telling her that Y
A. 'Deed I don't remember, it has been so long Nannie
ought to remember it; if I did I don't know.
Q. Did you ever have any talk with Grimsley De~ring about
this matter, about the $3,000.00 note?

-
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.

A. No; I just thought we could get together and straighten
it up all right; all I know is what he said.
Q. Where was Mr. ·walter when you had this conversation T
A. Right in front of the store, right there from the porch
we stopped there.
Q. Were you in the car or out of the car Y
A. In the car, didn't any of us get out as I know; he stood
there talking to us in the car.
page 86 ~ Q. There were six of you there in the car, wasn't
thereY
·
A. Five, I think.
Q. ,vas Mrs. Johnson there?
A. Yes, she was in there.
Q. .And Mr. and Mrs. Carlson Y
A. Yes, and myself and Ida and Ella ; there was five of us.
Q. Did Mr. Walter invite you all to come in Y
A. I believe he did tell us to get out, but w'e was late in the
night.
Q. What time was it, do you know¥
A. I don't remember, it was getting pretty late.
· Q. You came late in the night Y
A. Yes, eight or nine o'clock I reckon. When we got to
Front Royal it was dark then.
Q. How was Mr. Joe Walter's physical condition at that
time?
A. Well, he was complaining ; me and him being pretty
much the same, complaining all our lives; pretty much the
same thing I reckon; he told me he was feeling pretty bad.
Q. Do you know whether anybody else was home at the
time you all stopped there?
A. Indeed I don't, he just come out to the car; I remember
the very words he said, all he did say to me. I don't remember now whether Nannie and Grimsley come out there,
it does seem to me like they did.
Q. ·whore did they come from f
A. Come out of the house if they come out there; it runs in
my head maybe they come out there, but I won't be sure, I
won't say that they did.
Q. Do you remember Mr. Grimsley Dearing having a talk
with you over at Amissville at your l1ouse after
page 87 ~ this suit was brought?
.A. I remember Grim coming over there one Sunday, I thing_ it was on Sunday.
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Q. Do you remember what conversation you had with him
and what you told him about the suit?
.A. I just couldn't tell you to save my life, now, it was in
one ear and out the other then. Was the suit brought then,
no I think they was going to bring suit.
Q. What did you tell him at that time?
A. Indeed I don't. know.
Q. Did you say anything to him at that time about him
owing Mr. Walter, or do you remember?
A. No, I don't remember.
Q. As a matter of fact, don't you remember you and your
wife coming over to Huntley and apologizing for this suit
being brought, do you remember anything about that?
A. I remember me and my wife going up there.
Q. Do you remember about the suit being broughU
A. I might have said ought not to have brought any suit
and gone on and settled it up ourselves; I don't remember
now what I said.
Q. Did you ever tell Grimsley Dearing about this conversation?
A. No, I never thought anything more about it.
Q. When was the first time you did think about it¥
A. Well, after someone said that Joe was owing Grim
$3,000.00, why I said the idea of such a thing, I said Joe said
Grim owed him.
Q. Then did you say anything to anybody about this 1
.A. It might have been Frank my brother, I told;
page 88 } I said I don't reckon Joe owed him.
.And further deponent saith not.
(Signature waived by consent of counsel.)
page 89 }

Bond of J. C. Walter for $2,875.00:

"On demand, for value received, I promise, bind and oblige
myself my heirs etc to pay to W. G. Dearing or his heirs
the just and full sum of Two thousand eight hundred· and
seventy five ($2,875.00/100) dollars with interest from date.
I waive the benefit· of my homestead and all other exemptions as to this obligation.
Given under my hand and sealed this sixth day of November, 1924.
J.C. WALTER (Seal)"
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Bond of J. C. Walter for $900.00:
''$900.00
·on Demand, for value received, I promise, bind and oblige
myself, my heirs and assigns to pay to John R. Moore his
heirs and assigns the just & full sum of Nine Hundred Dollars, without offset, and with interest till paid.
I further waive the benefit of the Homestead and all other
exemptions as· to this debt. Given under my hand and seal
the sixth day of April, 1924.
J. C. WALTER (Seal)
Interest Paid to August 6, 1927."
page 90 ~ Letter from A. M. Dearing, Executrix of J. C.
Walter, dee. to Mr. James M. Settle:
"A.G. Weaver
C.H. Updike
W. G. Dearing
President
Vice-President Secretary-Treasurer
WARREN REALTY CORPORATION
Realtors
Sales-Rents-Loans
Insurance
Masonic Temple, Room 209
Front Royal, Va.
Mr. James M. Settle,
Washington, Va.
Dear Mr. Settle:
As requested by you I am enclosing a copy of the bonds
that J. C. Walter was owing at the time of his death. Also
the amounts still due his estate.
Demand Note to J. R. Moore
Demand Note to W.1 G. Dearing

$ 900.00
$2,875.00

Amounts due the J. C. Walter Estate.
J.P. Cook
E. M. Yates
T. J. Finks, Interest on note

$115.00
38.00
27.06
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2 share of Warren County Farmers Union Stock. For which
we have not been able to get an offer, The par value of which
is we think $10.00.
Respectfully submitted,
A. M. DEARING,
Executrix of J. C. Walter, Dec."

page 91 }

The depositions of John R. Moore and others
taken before me, James M. Settle, a Commissioner
in Chancery of the Circuit Court of Rappahannock County,
· Virginia, at the Court House in Washington, in said County,
pursuant to decree entered in the above entitled cause on
May the 10th, 1937.
Present : R. A. McIntyre, counsel for Complainants.
Aubrey G. Weaver, counsel for Defendants.

JOHN R. MOORE,
a witness of lawful age, who being first duly sworn, deposes
and says:
DIRECT EXAMINATION.
By Mr. Weaver:
Q. State your name, age, place of residence and occupation?
A. John R. Moore, 53, Farmer, west of Flint Hill in Rappahannock County.
Q. Were you acquainted with the late J. C.. Walter and
if so, how long did you know him?
A. All my Iife, I reckon.
Q. Mr. Moore, I hand you a bond signed by J. 0. Walter for
the sum of $900.00, payable to you on demand, which bond
bears date April the 6th, 1924. Will you please state whether
or not you were the holder of that bond at the time of the
death of J. C. Walter?
A. Yes, Sir.
Q. Will you state the transaction and the circumstances
leading up to the delivery of this bond to you by J. 0. Walter t
A. Why, I sold Jake Keyser a little farm I owned out beyond Flint Hill in the spring, Marcb, of 1924, and J. C.
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Walter the stock I had out there, 35 sheep, 14 yearlings and
a horse and colt.
page 92 ~ Q. You mean you sold J. C. Walter the stock
that was on the place that you sold to J. E. Keyserf
A. Yes, I sold him the stock that was on the farm at the
time.
Q. How many sheep did you sell him f
A. Thirty-five.
Q. At what price f
.
A. $10.00 a head. Sheep and lambs.
Q. How many yearlings did you sell him!
A. Fourteen.
Q. At what price!
A. $25.00.

Q. vVha t else did you sell him f
A. Mare and colt.
Q. At what pricef

Q. $200.00.
Q. That made the total of $900.00, did it notf
A. Yes, Sir; that is what it should be.
Q. Mr. Moore, I hand you the bond referred to and I will
ask you to look at the date and in particular the figures representing the year 1924. Will you state to the Commissioner
whether or not there was any change or alteration made by
you o.r any other person so far as you know from the time
that bond was given to you in April, 1924, until the time
it was paid by Annie Mr. Dearing, Executrix of J. C. Walter f
A. I have no reason to say otherwise ; I don't see anything
done. As far as !"know it was just like it was when I received it.
Q. You do know that tllat bond was given you in the spring
of 1924f
A. Oh, absolutely.
page 93 ~ Q. Why are you so positive about that Y
A. Well, for the simple reason I sold the farm
to Jake Keyser and Joe Walter got the stock.
Q. In other word.s you sold the stock because you sold the
farm!
·
A. Yes.
Memo.: It is agreed by counsel that the records of the
Clerk's Office of the Circuit Court of Rappahannock County
show that the farm referred to by Mr. Moore was conveyed
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by John R. Moore and wife to J. E. Keyser, by deed dated
March the 18th, 1924, which deed was admitted to record on
March the 20th, 1924, in Rappahannock C<;mnty, Deed Book
32, at page 135.

Q. Mr. Moore, I hand you a. check, which I will ask the
Commissioner to mark '' J. R. M. Exhibit A.'', signed by Annie
M. Dearing, Executrix, dated August 26, 1930, a.nd payable
to your order, for the sum of-$1,083.00 and drawn on the
First National Bank of Flint Hill. Will you please state for
what purpose that check was given to you T
A. For the Joe Walter bond.
Q. Is that the bond which you have just examined 7
A. Yes, sir.
Q. Was that in full of the bond and interest due at that
dateY
A. Yes, sir.
Q. Had Joseph C. Walter ever paid you any interest on that
bond?
·
A. Yes, sir.
Q. At the time of the delivery of this check to
page 94 ~ you, please state whether: or not you were indebted
to W. G. Dearing?
A. I was.
Q. What did you do with the check for $1,083.00?
A. That check, I turned it over to Mr. Dea.ring.
Q. For what. purpose?
A. What balance due I owed him on his cattle contract.
Q. How much was that balance at that time, do you know T
A. No, I don't know exactly. The original note was $2,300.00 and I paid him $1,400.00 on it.
Q. The check that I handed you is the same check that
was given you by Miss Annie l\L Dearing, Executrix, is that
correct?
A. Yes, sir.
Q. ·what did you say about a payment of $1,400.007
A. I paid Mr. Dearing in '23, $1,400.00 on the $2,300~00 I
owed him, what I borrowed to buy cattle with; something
I think it was cattle, and that left a balance of $900.00, I
think, that was due him.
Q. $900.00 and interest?
A. And interest on the $2,300.00.
Q. I hand you a check signed by you and drawn on the
First National Bank of Flint Hill and dated apparently,
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March the 9th, 1923, for $1,400.00, which will be marked '' J. R.
M. Exhibit B". I will ask you if that is the check to which
you referred Y
A. Yes, sir.
.
Q. Did you make any further payment on account of that
balance due on this contract Y
A. I didn't make any more until I paid him a little interest
I think in '27, on it. .
Q. I have here a check dated February the 18th, 1927, for
$252.00, payable to W. G. Dearing, drawn on the
page 95 ~ Rappahannock National Bank, which will. be
marked '' J. R. M. Exhibit C ''. Did that check
have anything to do with the balance due on the cattle contract?
·
·
A. It was interest on it, Yes, Sir ; some interest that I
collected from Joe Walter and I turned it over to Grimsley
Dearing.
Q. Do I understand you to testify under oath that the day
Miss Annie M. Dearing as Executrix of J. C. Walter, gave' you the check for $1,083.00, that sum was justly and honestly
owing you by the late J.C. Walter?
A. Yes, sir.
Q. And at the same time you were justly and honestly
indebted to W. G. Dearing in a sum a little bit in excess of
that amounU
A. Yes, sir.
CROSS EXAMINATION.
By Major :McIntyre:
Q. Mr. Moore, were you present and did you see this bond
drawn?
A. No, sir.
Q. You do not. know in whose handwriting the bond was
drawnY
·
·
A. No, sir.
Note: Counsel admits that the bodv of the bond is in the
..
·
handwriting of Annie :M. Dearing.

Q. You had been in business for yourself a number of
years before yon received this bond!
A. Yes, sir.
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Q. You are a reasonably cautious man in your business
transactions, are you not Y
A. Sometimes I am and sometimes I'm not.
Q. You are not in the habit of receiving papers
page 96 r evidencing a debt without giving them· reasonable
examination, are you T
·
A. Well, I usually read them over; Yes, Sir.
Q. You recall reading this bond over before you accepted
iU
A. Yes, sir.
Q. Did you observe at the time that a change had been
made in the bond as to the date T
A. No, Sir; I don't.
Q. You do see though now upon cross examination that
there has been an alteration in the year?
A. Well, it looks possible there. It could be possible. Of
course, you understand that alteration could have been made
there before I received it.
Q. But, do you recall whether it had actually-the "1" apparently had been rubbed out and the ''2'' put in with different ink and that the paper had been rubbed until a hole
had been rubbed through it.
A. Major, as far as I can see I don't. It looks exactly like
it was when I had it. I don't know. As far as I can see.
it is just like it was when I received it.
Q. But, doesn't it appear on the face?
A. The only thing I see wrong with it, it has a hole there.
Q. Don't you see also the figures, or is your eyesight sufficiently good, that the "1" has been rubbed out.
A. No, I don't see no one.
Q. Well, you do see that the "2" is with a different ink
and a different pen, don't you Y
A. I couldn't- say that.
Q. Doesn't it look like it?
A. The shade of ink looks possible. I couldn't say about
the pen. I can't figure out any '' 1 '' jn there.
page 97 ~ Q. How is your eyesight, Mr. Moore?
A. Well, it is fair only. I have only one eye.
Q. Had you had other transactions with Mr. Walter prior
to April 6, 1924!
A. I had a horse trade or two1 with him.
Q. You don't recall any other dealings you had with him Y
A. I don't believe I do.
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Q. Now, Mr. Moore, yon say that Mr. Vvalter had paid
you some interest on this bond Y
A. Yes, sir.
Q. Why is it the interest is not endorsed on the back of it?
A. I don't know why I didn't. I just can't say why it
wasn't put on there.
Q. So that when you finally received what you claimed to
be due on this bond, you adjusted the matter in such way
as to settle your accounts with Mr. W. G. Dearing¥
A. Well, it didn't settle the account with Mr. Dearing entirely.
.
Q. Then Mr. Dearing got all of the money that you received T
A. Yes, sir.
Q. So that this check was drawn in your favor August 26,
1930, for $1,083.00 and immediately endorsed over by you to
·
W. G. Dearing?
A. Yes, sir.
Q. Now, did I understand that the check is for more money
than you actually owed Mr. Dearing?
A. For less. I owed him more than that.
Q. But, did Miss Dearing give you a check as Executrix
of Joseph C. Walter for more money than Joseph C. V{alter
owed youY
·
A. No, sir.
page 98 r Q. Mr. Moore, had you either negotiated or. attempted to negotiate this bond or to use it as collateral with the National Bank of Flint Hill Y
A. No, sir.
Q. You never did attempt to use it as collateraH
A. No, sir. I don't recall of ever using it.
Q. Do you remember calling at the bank since you knew
you would be called upon to testify here for information on
this subject¥
A. Yes, sir.
Q. What was your idea in calling on the hank¥
A. Well, I just thought possibly I had used it and I had
just lost sight of it. I borrowed so much money I didn't
know whether I had used it not not. I thought possibly I
had, maybe.
Q. Do you now recall positively that you did attempt to
make a loan and use this as collateral f
A. No, sir.
Q. Do you mean yon don't remember Y
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A. I don't remember of ever tryin~ to get a loan on it. .
In other words, use ·that as collateral.
Q. Did you consult the bank on the subject as to whether
you had used it as collateral, after you knew you were going
to be called here to testify, or before?
A. Yes, sir; a.fterwards.
Q. Now, I see you have exhibited a check here given by
yourself to W. G. Dearing for $1,400.00, dated March 9, 1923,
on the Flint Hill Bank. Just what connection did that have
with this, if any, this bond Y
A. None at the time.
Q. How did it afterwards ?
A. Well, I just owed Mr. Dearing a balance there
page 99 ~ and I just-balance between $2,300.00 and what I
had paid him. That is why I tnrned the check over
to Mr. Dearing you see.
·
Q. I find also that the check you exhibited, drawn on the
Rappahannock National Bank is dated February 17, 1927, for
$252.00. In what way is that connected with the bond?
A. Well, it is just showing you that I still owed Grimsley
Dearing money.
Q. So, your position is that you eventually settled your
bill with W. G. Dearing with this bond; that is you made a
payment on what you owed W. G. Dearing by what you got
on this bond?
A. Yes, Sir.
Q. Were you present when Miss Annie Dearing drew this
check?
A. I think I was, Yes, Sir.
Q. Did she deliver the check to you, or did she deliver it
to her brother 7
A. Delivered it to me.
Q. Did you deliver it to her brother in her presence?
A. Yes, Sir.
Q. Mr. Moore, you seem to have been in debt frequently
and you speak of doing a good deal ·of borrowing prior to
and after this bond was given you. vVhy was it you did not
demand payment of this bond of lfr. "\Valter in his lifetime?
A. Why didn't H Wen, it was just this that I owed Mr.
Dearing and I could get ,\"hat I wanted without cashing it
in and the first year's interest Mr. Walter paid me on that
bond if Mr. Dearing recalls it, he was present, I don't know
whether he paid any attention to it or not, and I told him
then I wanted to turn the bond over to Mr. Dearing and he
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said "No, don't do that, I already owe Mr. Dearing some
.
money (Grimsley he called him)''; and he says
page 100 } "If Grimsley bothers you for what you owe him"
he says '' let me know and we will make some
arrangements''.
Q. So, notwithstanding the fact that you did get money
often to meet your obligations, you allowed this bond to remain uncollected Y
A. I let Joe· Walter's bond offset my debt with Mr. Dearing.
Q. How could you do that, Mr. Moore, if Mr. Walter particularly did not want to connect the bond with any of his
business with Mr. Dearing?
A. Well, it is this. Mr. Walter told me if Mr. Dearing
bothered me for it let him know.
·
Q. You knew that Mr. Walter was a man of means and
if you called for your money you could easily get it?
A. Well, I knew Mr. Walter had borrowed money at times ..
Q. But, didn't you know that he owned some five or six
hundred acres of land and that he was considered a man of
means?
A. Well, I thought so. I didn't know. I thought he was ,1
man in pretty fair sha.pe. I didn't know whether he was
operating on his own capita] or the Dearings' capital.
Q. You didn't know him as a man who ·did not want to
leave matters of this kind open Y
A. No, I don't know about that. I wouldn't say about that.
I have had very few transactions with him, some but not a
great many.
Q. Did you know, Mr. Moore, that this suit had been brought
to wind up the affairs of Mr. Walter about a month before
you were paid this bond T
A. No, Sir.
page 101 } Q. You did not know then that you were required or would be required to prove your bond
in the regular way before the Master Commissioner to whom
the suit had been ref erred Y
A. No.
,
.
Q. Then I understand you didn't know anything about the
pendency of this suit to settle his estate?
A. I don't recall it rigl1t now, Major.
Q. You know it is · customary to prove c]aims against a
dead man in a Chancery suit before the Master Commissioner's, don't you Y
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A. I don't know that I do.
that particular time.

I don't recall thnt I did at

RE-DIRECT EXAMINATION.
By Mr. Weaver:
Q. I understand you to say in response to the question by
Major McIntyre that you did know that J. C. Walter was
indebted to W. G. Dearing at the time you held this bond, is ·
that correct?
A. Yes, Sir; Mr. Walter-told me he was owing Mr. De.aring on two occasions.
Q. How did he happen to tell you that 7
A. When Mr. Walter paid me interest on the note and I
said ''Joe, I would like to turn this note over to Grimsley,
I am owing him and I want to get rid of it''.
Q. What was his reply?
,
A. He said ''No don't do that, I am owing Grimsley some
money now"; and he says ''If Grimsley presses you for it
let me know and I will make arrangements for it".
Q. When was the other occasion Y
page 102 ~ A. That was I guess, I don't remember the
date, but it was some while after that.
Q. Practically all the time that you held this bond of J. C.
Walter you were aware of the fact from information given
you by Mr. Walter, that he was indebted to W. G. Dearing;
isn't that true Y
A. Yes, he told me so himself. I didn't ask l1im for it.

RE-CROSS EXAMINATION.
By Major McIntyre :
Q. Now, how long after yQu received this demand bond from
Mr. Walter did he make that payment of interest that you
spoke of, :first payment?
A. I think it was as fa~· as I can tell, around twelve months;
it may have been a little over or a little under.
Q. So that he made you that payment approximately according to your recollection, for the current year's interest f
A. Yes, sir.
Q. And he made the payment about or somewhere near, the
time that the first year's interest -was due?
·
A. I think so, Sir.
Q. 4-Dd that would have been done in '25T
l
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A. In '25, Yes, Sir~
Q. You remember when Mr. Walter diedf
A. No, Sir, I don't. I think he died in '28 ; I wouldn't be
positive about it.

And further deponent saith not.
JOHN R. MOORE.

page 103 ~

Note : It is a.greed between counsel for the
plaintiffs and defendants that the stenographer
taking these depositions shall sign the names of the deponent~
with the same force and effect as if signed by them and each
of them personally.
ANNIE M. DEARING
is recalled to the stand :
DIRECT EXAMINATION.
By Mr. Weaver:
Q. Miss Nannie, I hand you the bond of J. C. Walter, pay~
able to John R. Moore, dated April the 6th, 1924. Is the
body of that bond in your handwriting¥
A. Yes.
Q. Will you please state whether or not so far as you
know or believe, there has been any chance or alteration of
any! kind in this bond since it was drawn by you Y
A. No, Sir.
Q. Do you happen to have any recollection of the .transaction
between Mr. J. C. Walter and John R. Moore out of which
the execution of this bond arose Y
A. Yes.
Q. What do you recall about iU
A. They drove a lot of stock in front of the store and Im
came in and asked me to write out a bond for John Mo01·c,
that he couldn't pay it. I wrote the bond, he signed· it in
my presence.
Q. And this is the bond to which you i·eferf
A. That is the bond.
Q. Have you arty way of fixing what year that occurred T
A. Nothing, except tl1e bond.
page 104 ~ Q. At that time did you know whether or not
J. C. Walter was indebted to W. G. DearingY
A. I don't recall.
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Q. Do you know whether or not at various times he was
indebted to W. H. Dearing?
A. Yes.
Q. The check that has been over here in evidence for
$1,083.00: was that check delivered by you to J olm R. Moore Y
A. To John R. Moore.
Q. In settlement of this bond Y
· A. Yes, Sir.
Q. Since filing a. statement of your account has there been
any other receipts or disbursements made by you as Executrix
of J. C. ·walter!
A. I paid a check to Mrs. Walter, and one to Jim Settle
and taxes-are the only three I can recall.
Q. Have you those checks with you Y
A. Yes, Sir.
Q. You have never collected any more money on the land
that was sold in this suiU
A. Not since we had the last meeting and I asked you to
take charge of the estate and relieve me.
Q. You mean the real estate?
A. I mean the real estate.
Q. Miss Nam,-mie, is there any other matter that you want
to state before the Commissioner in connection with either
your account or any other matters pertinent or relevant to
the settlement of this estate?
.A.. Nothing remains to be done so far as I know except
the sale of the Abernethy land. Up to this point of time I
have received no offer for it, but have been under
page 105 ~ the impression that this matter was left to you
.
and Major McIntyre; and until the land is converted I cannot make a final settlement.
CROSS EXAMINATION.
By Major McIntyre :
Q. Miss Dearing·, ref erring again to this bond that bears
the signature of J. C. "\Valter for $900.00 which you inform
us you drew yourself at :Mr. Walter's request; do you now
recall that you drew the entire bond and every part of it
at Mr. Walter's request and that at the time you drew it there
was no alteration in it at all f
A. Absolutely.
Q. Will you please closely examine this bond and tell us
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why it is that a "1" appears to be scratched out and a '' 2"
put in the place of it, in a different hand and different ink?
Memo.: The form of this question is objected to, because
counsel is assuming that a "1" does appear.
A. The ''2'' is in darker ink. I used ordinary pen as you
see and I presume I made it darker if I used another pen. I
might have used a fountain pen. It is the same bond, the
only one I ever wrote for him for John Moore.
Q. Will you examine this paper again and see if you don't
observe that there was a considerable rubbing at that point,
so much of it indeed that there is a hole left in the paper?
A. There are holes all around in here. I wrote it on a verv
bad piece of paper I admit that.· It is just a tablet pape°i·
badly worn.
Q. You heard Mr. Moore testify of course, Miss Dearing;
you heard all of the testimony on this subject?
page 106 ~ A. I think so.
·
Q. You hea1·d his statement that he had turned
the check over that you gave him supposedly in full of the
amount due on the bond, principal and interest, to your
brother W. G. Dearing?
A. Yes, sir.
Q. That was true, was it Y
A. I don't get your question. Do you mean did he turn
the bond over?
_
Q. No; I mean did he turn the check that you had just
drawn, over to "\V. G. Dearing in your presence?
A. I think so.
Q. Did you hear them when they made the adjustment of
their mutual accounts?
A. No, sir; I had nothing to do with it.
Q. Did they discuss their· mutual accounts in your presence
at the time you drew this check?
A. I don't recall a thing about it.
_
Q. Where were you Miss Dea.ring, when you drew the check?
A. I think I was in the store, or the office; I clon 't recall
·
which.
Q. Your place of business Y
A. Yes, Sir.
Q. Now, Miss Dearing, coming back to your duties as Executrix of Mr. Walter's estate; you realize at this time that we
should have a full and complete statement of your accounts
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for the guidance of the Master Commissioner under the court's
decree, do you not?
A. I have asked my lawyer to hurry it up and sell the piece
of land so I could do it.
Q. It is your desire now to make a full statepage 107 } ment of your accounts ~s the record stands at this
time?
A. Absolutely.
Q. Now then, in regard to the personal estate of Mr. Walter,
that, I believe you have heretofore testified, is shown by the
appraisement. Can you at this time recall the gross amount
of the sale and the costs and expenses of the same without
referring to the appraisement Y
A. No, Sir; I couldn't give it to the exact :figures, but I
will make the statement and file it with my depositions.
.
Q. Now, in regard to the real estate. You have heretofore
testified as to the sale of each parcel. Have you read ,the
decree of the court in which he directs you not to allow your
brother the bond of $2,875.00 with interest accumulated on it,
as a credit on the purchase price of that farm Y
A. No, Sir; I don't read anything now.
Q. You haven't read the decree in which the Judge ruled
that he did not have a right to a credit of that bond f
A. No, Sir.
•
Q. You understand now, however, tlrnt in settling your accounts it will be necessary for you to collect the purchase
price of the farm from your brother, with interest on iU
A. No, Sir; I did not know it.
Q. Well, you do know it now, don't you?
A. Well, I hear you say so, but I was not here. When was
that done 1 Was that done in the winter while I was in
Florida?
Q. Did you or do you not know that now in order to settle
your accounts under the orders of the court- already entered,
. it will be necessary for you to call upon your brother for an
of the purchase price of the farm he bought in this suit, except the cash payment that he made you of bepage 108 } tween six and seven hundred dollars, with interest
on it from the time the sale was confirmed to
him?
A. Well, I couldn't answer that without consulting my lawyer, because if this was done without his presence and without me, I don't understand it.
· Q. I now exhibit to you a decree entered by the Judge of
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the Circuit Court of Rappahannock County the 19th day of
March, 1937, recorded in Chancery Order Book 4, page 414,
and ask that you read the same for your info1·mation.
The decree referred to having been read to the witness
by her counsel :
A. I had no information about the matter until todav and
this is the first knowledge I had of what the court had.done .
.And further this deponent saith not.
ANNIE M. DEARING.
W. G. DEARING
is recalled to the stand =

DIRECT EXAMINATION.
By Mr. Weaver:
Q. Mr. Dea.ring, you have seen the check that has been
offered in the evidence here that was given by Annie M.
Dearing, Executrix, to John R. Moore, have you not?
A. I hav~
Q. That check, how did you acquire that eheck and for
what purpose f
A. As a payment on an obligation he was owing me.
Q. How long had John R. Moore been owing you f
·
A. I couldn't give you the exact date of it;
page 109 ~ somewhere prior to that; several years I am certain.
Q. Was John R. Moore indebted to you in 1924 wheu tlle
bond of J. C. Walter for $900.00 was given f
A. I will have to look that up.
Q. Have yon any record or papers that will show that
indebtedness by John R. Moore to youf
A. I mav have.
Q. A suggestion has been made here that there hm; been
an alteration in the date of this bond. Do you know anytlling
about iU
A. I don't know of any alteration.
Q. Did you know that J. C. Walter was owing J olm R.
:M:oore this money as evidenced by this bond, for $900.00f
A. Yes, I knew he was owing him a certain sum or amount.
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I couldn't say that exact amount.
Q. How' did you acquire that informa.tion 1
A. I couldn't make any positive statement. I may have
seen the note, or Joe may have told me.
Q. Mr. Dearing, where were you in March, 1936, or on the
19th day of March, 1937, when court convened here for the
March term?
A. I don't recall the day that we got back home.
Q. Where had you been T
A. To Florida.
Q. When did you go to Florida?
A. About the middle of December we left nere.
Q. Of what yearY
A. 1936.
Q. For what purpose did you go to Florida Y
page 110 ~ A. On account of my health, at the Doctor's
instruGtions.
Q. What Doctor?
A. Dr. Morton of the University of Virginia Hospital.
Q. Had you been here, would you have been physically able
to appear in court in March, 19377
A. I would have been here. However, I left Florida to get
back home earlier than I was advised by Doctors and suffered
immensely from it.
Q. Had you any information that this matter was to come
up at the March, 1937, term of this courU
A. None whatever; until later in March I received a letter
from you sent to Florida and returned here, somewhere after
the 20th of March. I do not remember the exact date.
Q. Is there any other statement you desire to make to pu1:
in the record in connection ,vith this matter?
A. None relative to my not being here or anything of that
kind that I know of. I simply had no information abont it at

all.
CROSS EXAMINATION.
By Major McIntyre :
.
Q. Mr. Dearing, do you tell the Commissioner here today
that you did not know that an issue had been ordered out of
chancery requiring you t.o prove what you gave for this bond¥
A. I have no recollection of any.
Q. And you tell the Commissioner now that you didn't even
know that the case was set down for trial on the docket of
this court!
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A. For trial when f
Q. At any time?
.
A. No time, except when I was present and was possible
for me to be here. If it was any time impossible
page 111 ~ for me to be here, I do not recall.
Q. Have you at any time ever submitted a certificate of a physician as to your physical condition in this
suitY
.A. I have never been requested to do so.
Memo. : Counsel for the defendants states that on January
the 10th, 1937, he sustained a fracture of his right arm and
shoulder and was confined to the Winchester Memorial Hospital in Winchester, Virginiti, until some time in February,
1937, and upon return to his home in Front Royal he was under
the care of both a doctor and a nurse until approximately the
10th or 11th. That on March the 15th he was compelled to be
in attendance upon the United States Distric~ Court for the
Western District of Virginia, sitting at Harrisonburg, Virginia, as counsel for the defendants in the trial of the United
States of America v. Myers, and United States of Arne1·ica v.
William, E. Cooper. That the trial of these cases commenced
on Monday, March the 15th, and was not concluded until late
in the afternoon of Saturday, March the 20th, 1937. Counsel
further states that when he realized that it would be impossible for him to appear in the Circuit Court of Rappahannock
County in this case, he requested Mr. Elliott Marshall, an
Attorney of Front Royal, Virginia, to appear for him and
urge a continuance, and the record shows that Mr. Marshal]
so appeared, but that his motion for continuance was overruled.
page 112 ~

RE-DIR,ECT EXAMINATION.

Bv Mr. Weaver:
··Q. Mr. Dearing·, what was the nature and extent of your
illness that caused you to go to Florida in December, 1936 f
A. A major operation of which one-third of the stomacl1
was removed.
Q. State where the operation was performed, who performed it ancl when it was performed f
Note: All of this evidence is objected to as inadmissib1H
at this state of the cause and in total conflict with the record
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itself as to the defendant's putting himself within the rules
of court.
A. The last day of September, I think;the University of
Virginia Hospital, by Dr. Morton.

RE-CROSS EXAMINATION.
By Major McIntyre:
Not waiving exceptions heretofore noted to this testimony
on this subject submitted by the defendant, counsel for the
plaintiffs proceeds to ask the following questions.
.

.

Q. Do you still insist that you did not know that the Circuit Court of Rappahannock County ordered an -issue out of
chancery requiring you to appear before a jury at Washington and prove what you gave for this bond as far back as
the 18th day of May, 1936f
A. Absolutely knew nothing about it.
page 113 } Q. And you did not know that a good many
terms of this court passed at which this matter
was called, at none of which you appeared!
.A. I did not.
Memo.: Counsel for defendants states that no particular
time was set in the decree of· May the 18th. 1936. for the trial
of the issue out of chancery.
Counsel for the plaintiffs states that tl1ere was not a term
of court following the order of the issue out of chancery that
he did not appear and seek a trial of the issue and that he
had been extremely indulgent in allowing continuance until
they could not be allowed any longer.

RE-RE-DIRECT EXAMINATION.
.13y Mr. Weaver:
Q. Mr. Dearing·, how long were you confined in the hospital and in the house as a result of this operation?
A. Up until three weeks ago practically.
Q. You mean three weeks from this date?
A. Somethjng like that. On my return home I was a.ble
to walk around the house about a week or two, I couldn,t
say just how long, then an infection started on this ankle
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and I couldn't walk until about three weeks ago without.
great difficulty and pain.
page 114 r Q. Were you and are you still under the care
of a physician as a result of the effect of that t
A. I am still consulting Dr. Hansborough, but I am able
to walk much better.
Q. Were you taking any special treatments from him up
until a few weeks ago!
·
A. Yes, he has been treating me ever since I have been back.
Major McIntyre: All of this line of testimony is objected
to for the reasons hereinbefore expressed.
And further deponent saith not.

W. G. D~RING.
The further taking of these depositions was contimwd to
a later day to be agreed upon between counsel or upon notice

duly served and returned.
page 115

~

The furthe1· taking 9f depositions in this cause
was continued by consent of parties by their counsel from the 10th day of May, 1937, to "a later day to be
ag-reed upon between counsel or upon notice duly served and
returned''; said notice having been duly served and returned
in the papers, the parties by their counsel, having appeared,
informed the Commissioner that they desire to take no further depositions and move that the taking of same be concluded. The taking of depositions therefore concluded this
the 6th day of June, 1938, pursuant to the decree entered in
this cause May the 9th, 19·38.

page 116 ~ Continuance of taking deposit.ions:
This cause was called for hearing· pursuant to the decree entered in same, this the 23rd day of April, 1937, after notice
to all parties and t.I1e following appearances were noted:
For the Plaintiffs, R. A. McIntyre,
For the Defendant, Aubrey G. ,\Teaver.
The defendant Annie IvI. Dearing, Executrix, by lier counsel, moved for a continuance on account of illness, and exhibited in support of said motion the certificate of Dr. C. H.

Annie M. Dearing, et al., v. Frank Walter, et al.

107

R . .A. JVlclntyre.

Armentrout· and upon argument by counsel, objections were
such continuance by plaintiff's counsel; and
withdrawn
this cause was accordingly continued to 10 :00 o'clock, A. M.
the 5th day of May, 1937, by agreement of said counsel, at
what time the executing of the court's order will be resumed
at the Master Commissioner's of,fice, Washington, Rappahannock County, Virginia.

to

Copy of Dr. Armentrout 's Certificate:
''4-23-37

'' Miss A. M. Dearing is ill and confined to bed, and will
be unable to attend court. 4-23-37.

C. H. ARMENTROUT, M. D.''
page 117

~

Depositions taken May 17, 1939:

Pursuant to a decree entered in this cause on the 11th day
of May, 1939, in the chancery suit under the heading In the
Circuit Court of Rappahannock County, Frank Walter and
Others v. Dearing- Executors and Others as one of the Commissioners in Chancery in this Court, I take the depositions
of R. A. McIntyre and James l\L Settle, which is taken in :five
days from the entry of the decree the cause in which the
deposition is taken the style Frank Walter v. Dearing Executors.
Present: Elliott Marshall, Burnett Miller and W. F. Mof-·
fett, for the Executors and R. A. McIntyre for plaintiffs.
R. A. McINTYRE,
having first been sworn says in response to questions as fo~lows:

DIRECT EXAl\UNATION.

By Mr. Miller:
Q. Major, Your represent the plaintiffs I believe in the
Chancery suit style Frank Walter and Others v. Dearing,
Annie E. and Others pending in the Circuit Court of Rappahannock County, do you not¥
A. I entered the suit at the request of the complainants
and I conducted from that time to the present. I notice by
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a notation thereon that James M. Settle filed. his report as
- one of the Master Commissioners of the Court on November
12, 1938.
Q. To what extent, if any, did you assist Commissioner
Settle in the preparation of that reporU
A. Mr. Settle employed my secretary to assist him in making up his report, and while they were engaged in making
the report up, I suggested to the Commissioner that as Mr.
Aubrey G. Weaver had never appeared before
page 118 ~ the Commissioner in any of the sittings to present his views as to the law involved in some of
these subjects, that I would not ask that he pass on them
and· requested him to ref er these questions as involved law
and fact to the Judge under Section 6182 and to ask for
his directions. I had a right to expect him to pass on these
questions under the first order and references in which is
acted but I waived that right and kept those questions open
so that Mr. Weaver could still present his views if he desired
to do so. As to those matters, in order to make clear what
was referred to the Master, I did assist him in that part of
his report in which he did not de.finitely pass on these open
questions. On the first part of the report in which the assets
are stated, Mr. Settle told me what his findings were and
what he was going to report and I assisted in making the
calculations that you find on the second page after he told
what he had decided to do. But at no time did I have anything to do or suggest anything· as to his findings on the evidence in the preparations of this report. You will see that
the report simply repeats what bas already been found in
the record and it involves matters about which they could
not have the slightest doubt. The main one of these items
is the Grimsley Dearing Purchase of the real estate, $4,500.00
and the Court has already decided on that and directed the
Commissioner to do just what he did in this report to disallow it in preparing his report. There is nothing that I
can see in the first part of the report in which he actually
reported :figures and matters that could not possiblv be the
subject of dispute except as to the Dearing· Bond .. and the
Court had ordered him in a decree not to allow that. In other
words this ·report is divided into two parts, one of which
passes on nothing except the assets of the estate. The findings of the Commissioner on which .subject were his and
his alone and I had nothing· to do with his findpag·e 119 ~ ings except to help him to make the calculations.
·
In regard to the second part of the report on
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Page 31 which begins: '' As to the remaining subj~cts of inquiry a~d report your ·Commissioner itemizes as follows the
demands of counsel for complainants.:'' I am responsible
for these complaints which I asked him to include in this re-,
port.
Q. Major, how far is it from Washington, Rappahannock
County, to Warrenton, Va.?
A. I think it is about 26 miles.
· Q. Your office located in Warrenton!
A. Yes.
·
Q. None of the Counsels for Defendants were present at
the time the report was written upf
A. Thai is the reason I would not ask the Commissioner
to pass on the open questions. Had the Counsel for the Defendant been present we would haye discussed the matters
but out of respect for Mr. Weaver I requested the Master
to put in his report the questions I would rather not pass
on.
·
Q. Mr. Weaver was not present and was not notified Y
A. It appears that Mr. Weaver had never appeared and
therefore had not presented his views at the regular meeting
at which the Commissioner secured the information on which
he filed his report. I understood that Mr. Weaver had not
appeared and the Commissioner was the refore left to go entirely by the record.
Q. In this case, an opportunity was afforded Mr. Weaver
to appear?
A. There had bee.n no time during the progress of· this
case that Mr. Weaver had not repeated opportunities to appear on every c.ase when it was necessary. You
page 120 ~ will please ref er to the record and you will see
what a struggle I have had from beginning to
get these hearings and to secure the attention of the Counsel
on the opposite side. This case was brought in 1930 and this
is 1939. Nine. years I have struggled.
Q. Major, do you reca11 who dictated the report to your
stenographer!
.
,
A. Mr. Settle, the Commissioner, dictated the report to
my secretary but as I stated to you I did assist him in these
.figures which is a mere mathematical calculation. You will
observe that there is very little in the report that he actually
passed on and are practically on the second page with his explanation for why he made it out in that form. That is all
he passed on. I will say however that later in the report I
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did suggest to him in my itemized demands that the claim
of $700.00 for a crypt in the M osaiewm could not possibly be
reported as a claim against the estate and I believe he did
express himself did answer my views of the matter but still
it is on the subject that I asked him not pass on.
Q. What is the part of the report that you dictated, Major¥
A. The last part of the report on which involves the questions submitted under 6182. I did the most of the dictating
because he want.ed me to state what my demands were in regard to the matters he was to refer back to the Chancellor.
That part I helped him to put in form.
Q. Will you point that out in your report of Commissioner
Settlet
A. It is under heading Second : '' As to the remaining
subjects and reports your Commissioner itemizes as follows
the demands and claims to wit:'' It is on them that I freely
assisted him in putting my demands so that I could take them
to the J udg·e under 6182.
Q. Beginning on Page 3, where does it end, that part that
you dictated, Major¥
page 121 ~ A. It is practically the entire balance of the report which I understood the Commissioner was
not going to pass on but to submit to the Chancellor under
6182.
Q. Did you and the Commissioner discuss after he got to
your office or before when the report was written up what
would be embodied in the rcpo.rt or how it should read?
A. There was no conversation between us at all until he
came into the office for the purpose of preparing the report
and when my secretary proceeded to do the work for him, I
did not want him to pass on these open questions and that
is the reason that I interrupted. l\fy sole purpose being to
let him report on those about which I considered there could
not be a dispute, which practically was nothing but the assets and they are on the second page and that all the balance
of it was open questions.
Q. Is there anything further that you could say about the
matter that would throw light on it?
A. I wish to state that I have the highest regard for Mr.
James M. Settle, Clerk of this Court and Master Commissioner and I would not under circumstances and upon any
consideration attempt to bias or influence llis opinion. I want
to. say that I am surprised and disappointed to think that
in my effort to be more than fair to my old friend, Aubrey
G. Weaver, in asking the Commissioner not to pass on thes·e
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questions as that had already Qcen submitted without giving
him further chance to be heard.
Q. Do you agree that the stenographer sign your name?
A. Yes.
And further the Deponent sayeth not.

R. A. McINTYRE.
page 122}

JAMES M. SETTLE,

having been duly sworn says in response to questions as follows:

DIRECT EXAMINATION.
By Mr. Miller:
Q. Mr. Settle how old are you?
A. 43.
Q. Clerk of the Circuit Court of Rappahannock County?
.A. I am.
Q. Commissioner in Chancery?
.A. Yes.
Q. How long have you been a Commissioner in Chancery?
A. I would say that at least 12 years.
Q. How long Clerk of the Circuit Court of Rappahannock
County?
A. 17 years in September, I believe.
Q. Did you as a Commissioner in Chancery make the report in the case pending in the Court that is the .Circuit Court
of Rappahannock County, Style "\¥alter, Frank and Others
v. Dearing, Annie E. and Others which was filed as shown by
the endorsement thereon on November 12, 1938?
A. I did.
Q. "\Vhere was this report prepared?
A. In the office of }Iajor McIntyre in Warrenton, Virginia.
Q. How did it happen that the report was made in Warrenton instead of "'Vashington, Rappahannock Countv?
A. I called Major McIntyre over long distance and asked
him if I could have the services of his stenographer, I do
not have one and he agreed that he would be glad to loan me
his stenographer for that purpose.
Q. And then you went to Warrenton pursuant to that agreement?
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page 123 ~

A. That is correct.
Q. You dictated the report Y
A. I dictated part of it, Major McIntyre part

of it.
Q. Did Major McIntyre materially assist you in the
preparation of the report?
A. He did.
Q. Who dictated the report 1
A. I dictated a part of it. I'd say the most of the first part
of the report, the report is divided into two parts. As I recall the specific matters were reported, assets of the estate.
I didn't think there was any doubt about it in my mind and
the other matters in which the law was involved Major McIntyre suggested that he submit them to the Judge ruling
on them, which I did.
Q. Any other part of the report dictated by Major McintvreY
~ A. Nothing that I know of.
Q. You and Major discussed what your :findings would be
before the report was written?
A. I told Major I had gone over the evidence in this case,
I read it three times and I told him what conclusions I had
reached after reading the evidence in the case.
Q. That was before the report was written up?
A. Yes, sir, we bad talked about it before that and during
the preparation of the report.
Q. Mr. ·weaver, you knew, was representing the Defendants in the case, didn't you f
A. I did.
Q. Where is his office?
A. In Front Royal.
Q. How far from Washington, Rappahannock County, to
Pront Royal?
A. I think it is 19 miles.
page 124 ~ Q. How far to Warrenton f
A. 22 or 24 miles.
Q. Yo~ did not before making your report at any time
confer with Mr. Aubrey G. Weaver about it?
A. I don't think so.
Q. You didn't tell Mr. Weaver what you were going to report or ':hen or where your report would be written up?
.A. I did not. I sent ].\fr. Weaver a copy as soon as it was
made up and gave him notice that the statute required ten
days notice.
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Q. Did you give Mr. Aubrey G. Weaver the leading Counsel for the Defendants or any other Counsel representing the
Defendants any notice of the time and place that you were
going to formulate your report f
Objection by Major McIntyre.
Mr. Miller: I withdraw it.
Q. Did you give Mr. Aubrey G. Weaver or any other Counsel representing the Defendants in this cause notice ·that
you were going to Warrenton to have Major McIntyre assist you in your report f
Exception by Major McIntyre.
Major McIntyre: This witness never said that he was going to Major McIntyre to get his help to make a report and
in the preparation of his report after having already taken
all the evidence according to the practice in such cases had
no reason to give notice to anybody. But all that he is requested under law in that stage of the proceedings was· to
prepare his report, file it in the ·Clerk's Office
page 125 ~ and give ten days notice under the statutes. The
witness has testified that he did give said notice
requested by the statute after filing of his report.
A. No, sir, I did not give J\fr. Weaver or any other Counsel
notice that I was going to Major McIntyre's office to prepare
this report. I phoned Major McIntyre that I would like to
have the use of his stenographer. I did not think it was necessary to give notice. I never had done it before and other
attorneys have assisted in preparing reports.
Q. Do you agree that the stenographer can sign your
name?
A. I do.

And further the deponent sayeth not.
JAMES M. SETTLE.

Major R. A. McIntyre, attorney for the Complainant:
The complainant objects to the dictating, reading and making any use whatever in this cause of the foregoing deposi-
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tions. This cause was brought up before Judge Alexander
at the hearing on this report and the very witnesses examined
here todav were examined before him and the cause and the
matter w~s ·submitted to the Judge for his decision. The
Judge after due time to consider his opinion and after said
hearing would express his findings in open court and direct
the Counsel for the Plaintiff to prepare a decree, which decree is tendant for the Court's consideration.
Mr. Miller: Major, since you have made the statement
that you have for the benefit of the Court concerning -the testimony taken orally which you said was repeated here today were you not aslfod on that occasion if you did not assist Mr. Settle in his report and did not you say·
page 126 ~ you declined to answer?
Major McIntyre: I did not consider that I was
personally a party to the suit and had not a right to submit
my actions for the use by Counsel in whatever ideas that he
had in mind against the interest of my own client. I not only
did so on that occasion but will ahyays do so when similar
occasion arise which God forbid.
Mr. Miller: "'\Vhy would it hurt your client or his interest
for you to answer the question?
J reserve the right the privilege to myself for practicing law
as I think it should be done.
And further the deponent sayeth not.

R. A. McINTYRE.
The foregoing depositions were taken, sworn to and subscribed be!or.e
~t the law office of George H. Davis, Jr.,
the Comnnss10!1er 1n Chancery before whom the depositions
were taken this 17th day of May, 1939, which depositions
were taken in support of an exception permitted by the Court
to be filed on t11e 11th day of May, 1939.

me

GEORGE H. DAVIS, JR.

Filed m Clerk's Office Rappahannock County May 17
193~
'
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REPORT OF MASTER COMMISSIONER,
FILED MARCH 23RD, 1934.

To Honorable J. R. H. Alexander, Judge of the Circuit Court
of Rappahannock County, Virginia :
Y~ur undersigned Master Commissioner to whom was re- ,,
ferred the above styled cause by a decree entered therein the
28th day of August, 1930, respectfully reports, this the 21st
day of :.March,. 1934. as follows:
That the parties interested in the cause were duly notified
and consented to the taking of depositions at the law office
of Hon. Aubrey G. W caver in Front Hoyal the 23rd day of
August, 1932, and the depositions then and there taken consisting of thirty-five pages, together with the exhibits therewith were duly returned before your ·Commissioner and are
submitted with this report; the further taking of said depositions having been continued over to the 24th day of November, 1933, at ,vashington, Rappahannock County, Virginia, as will appear on page thirty-six and the depositions
so taken on said day CO'vering pages thirty-six to sixty-nine,
having· been duly returned as a part of the record to the Commissioner's of."ficc, the same are also returned with this report, together with the exhibits described and exhibited in
the course of the taking· of such depositions.
The findings of your Commissioner on the matters contained in the record as far as he is able to make his report
in the present. state of the record before him are as follows:
(1) Of what real estate the late Joseph C. ·waiter died
seized and possessed, etc., your Commissioner reports that
the testator owned at the time of his death three pieces of
real estate.
page 128 ~

(a) The land sold as reported in the cause to
C. ,T. Abernethy for $.3,255 . 00 and particularly described in the proceedings had in which a re-sale of said property was directed by the last dec-ree entered in the cause.
Your Commissioner f ouncl no liens binding this property or
any part thereof.
(b) The tract of land in Fauquier County sold to W. G.
Dearing at the price of $4,500.00, on which there were no
liens nor on any part thereof.
( c) 109%. acres of land in Rappahannock County sold to
Edley l\tL Clarke for $1,650.00 cash, on which three parcels
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of land I :find there were no lieus except taxes to be pror.ated
between the seller and the buyer.
(2) The decree of August 28, 1930, required the Commissioner to report all debts and obligations against the estate
of the said decedent, including a settlement of the accounts
with said ~unie l\I. Dearing, Executrix of Joseph C. Walter;
settlement of aooounts also with reference to the sale of the
real estate. It is impossible at this time to make any full
and complete report on this subject of inquiry, because the
· complainants by their counsel, have filed with your Commissioner a list of their objections to the claims and acts of the
Executrix, including the allowance by her of a claim in favor
of her brother evidenced by a certain bond for $2,875.00, all
of which will more fully ap1)ear by reference to a list of said
objections filed with this report to be read with the same, under the description of Exhibit "A".
However, your Commissioner does feel justified in passing
on said objections as far as he is able to do so
pag·e 129 ~ at this time as follows, to-wit, he finds from the
evidence that Miss- Annie M. Dearing is both a
legatee and a creditor of the decedent, and upon the record
as it appe_ars to your Commissioner, he finds it to be true
that the legacy is greater than the debt claimed by the Executrix and accordingly was intended by the testator to be
in satisfaction of the debt.
(3) That it was the duty of the Executrix to plead the
Statute of Limitations against the debt claimed to be due her
by the testator, as to every item thereon, except such as come
.
within the three year limitations.
( 4) It appearing from the depositions of the Executrix herself that a large part of the account claimed by her to be due
by the testator was for articles furnished to different parties who ran store accounts with her and at the time were
working for the testator; that she periodically charg·ed these
accounts to the g·eneral account of the testator but it does not
appear that the testator had given any authority or had executed any written guarantee of the payment of these debts.
The defendant Annie M. Dearing having· the burden of proof
and not appearing to be corroborated by any other testimony
as to l1er rig·ht to charge these accounts to "the testator vour
Commissioner cannot allow the same and is of the opinion
that in making· up the general account these items should not
be included as valid claims ag·ainst the estate, even if the
account was not settled by the legacy as is hereinbefore reported.
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( 5) Your Commissioner further :finds and reports that as
this suit was brought for the purpose of direeting the sale
, of real estate by the Executrix and a settlement
page 130 ~ of accounts under the control of the Judge, she
had no authority to proceed in any form with a
distribution of the funds in her hands or the settlement of
claims against the estate without authority of the court. He,
therefore, reports that the Executrix should be held responsible for the proceeds of the sale of the three pieces of real
estate and should be required to account for such proceeds,
to-wit, (1) the tract of land in Fauquier County sold to W. G.
Dearing her brother, for $4,500.00, crediting the $684.57 on
the cash payment, together with interest to date, (2) the
proceeds of the sale of the 109%, acres of .Edley M. Clarke
for $1,650.00, (3) the cash received on the purchase price of
the Abernethy place, to-wit, $1,085.00 ca~h payment, $10.00,
$126.00 and $200.00, making a total of $1,421.00, as is stated
by her on pag·e thirty-seven of the depositions. Abernethy
having· thrown up his bargain and released all claims against
the amount so paid to the Executrix, the tract of land is still
the property of the estate and must be re-sold.
(6) W. G. Dearing· exhibited to your Commissioner as an
existing debt against the estate a bond for $2,875.00, in the
handwriting of the said W. G. Dearing and apparently signed
by the testator. Upon cross examination the said Dearing
made inconsistent statements as to what was the consideration for this bond and promised in his depositions to exhibit
concrete proof in the form of a check he claimed to hand.
This he has not done. Considering- the failure of said Dearing to produce this check and the evidence of four witnesses
who testified that shortly before his death the testator
claimed that the said Deai,ing was indebted to him, your Commissioner is not satisfied that the said bond is valid and a
legal claim against this estate, especially as said
page 131 ~ Dearing- has since been before the Commissioner
and had an opportunity to submit some corroborative proof. Your Commissioner finds further and so reports that until thes~ mat~ers are finally passed on by the
court he cannot possibly with the data before him make further report upon this inquiry as to the matters contained in
the decree of reference ; and he prays that he may have the
further directions of the Chancellor.

Respectfully submitted,
J AS. M. SETTLE, Clerk.
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page 132 ~ EXCEPTION TO REPORT OF COMMISSIONER.

Annie M. Dearing, as Executrix of J. C. Walter, deceased,
and in her own right, and ,v. Grimsley Dearing except to the
report of the Commissioner, James M. Settle, hithedo filed
in this cause. as follows:
·
1. On pag·e 3, paragraph 3, the Commissioner erred in reporting· that the debt, or any part thereof, is barred by the
Statute of Limitations;
2. On page 3, paragraph 4, the Commissioner erred in the
findings set forth in this paragraph, it being contended that
the articles set forth in tl1e said account and referred to in
this paragraph were furnished to Joseph C. Vv alter as the
primary debtor, and the evidence so shows;
3. The Commissioner erred in his findings set forth in paragraph 5 on pages 3 and 4 of said report;
4. The Commissioner erred in his findings as set forth in
paragraph 6 on pages 4 and 5 of said report, counsel for
W. G. Dearing stating that the bond of three thousand dollars referred to is a just and legal debt, binding upon the
estate of J. C. "\Valter, and that the evidence submitted by
the complainants is not sufficient to prove payment or satisfaction of the bond beld by him.

AN.NIE l\L DEARING,
As Executrix of ,J. C. V/alter, deceased, and in
her own right and W. Grimsley Dearing.
By WEA VER & ARMSTRONG,
Counsel.
page 133 ~

MOTION OF PLAINTIFFS.

''To J. M. Settle, Master Commissioner of the Circuit Court
of Rappahannock County:
The plaintiffs in this cause, by their attornev, move the
Commissioner in his execution of the Order of Reference to
Rettle the accounts of the defendant A1tnie B. Dearing, as
Executrix under tlie will of Joseph W. Walter deceased, do
upon said inquiry and hearing disallow the bond for Nine
Hundr~d Dollars (~900.00) exhibited by the Executrix among
the clanns filed with her as debts of the testator; for this
that the said bond drawn in favor of the holder, J olm R.
Moore, and signed by testator bears on the face of it clear
evidence of material alteration since the said instrument was

An~e M. Dearing, et
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executed and delivered; and the burden of proof is on the
holder of said bond to explain such alteration before .the
same could be approved and reported as an obligation on
testator's estate.
These plaintiffs do state that the original instrument upon
close examination, appears to have been dated in the year
1904 or 1914; but it is perfectly clear that whichever figure
was in the original instrument has been erased and either
the cipher or the one has been erased and a two (2) put in
its place in black ink and in a different hand with different
ink. The following authorities are submitted in support of
this motion :
Elgin v. Hall, 82 Va. 680.
Hodnett's Admrx. v. Pace'.,;; Admr., 84 Va. 873.
Slater, et als., v. Moore, et als., 86 Va. 26.
2 Corpus Juris., page 1273, Section 189, and Note 21 therewith in which Note the author of this able article on the alteration of instruments summing up the finding of our Supreme Court in the three cases above uses this language,
page 134

~

"On a. reference to take an account, one producing receipts which bear patent alterations in
dates and amounts on the face thereof, mui,t explain such appearances.''
The exact languag·e in Hodnett's Adniinistratrix v. Pace's
Administrator, above, which is the law in Virginia today, is
as follows:
"Where it appears that on the face of a bond in a suit
that the date lms been so altered that the bar of the statute
of limitations was not applicable to the bond, the burden of
explaining such alteration rests on the plaintiff."
The court quoting further in the opinion in this case o.n
page 878, reviews the authorities as far back as Greenleaf
and includes authorities from other states, and in such review quoting- from Priest v. Whitacre, Sheriff, 78 Va. 151,
says:
"But if any ground of suspicion is apparent upon the
face of the instrument, the law presumes nothing·, but leaves
the question of the time when it was done, as well as that of
the person by whom, and the intent with which, the alteration
was made, as matters of fact to be ultimately found hr the
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jury upon the proofs to be adduced by the party offering the
instrument in evidence.''
PLAINTIFFS.
By R. A. McINTYRE, Counsel.
Filed in Clerk's Office of Rappahannock County, April 22,
1937.

page 135

~

REPORT OF MASTER COMMISSIONER.
Commissioner's Office
Washington, Vtrginia.
November 12, 1938.

To the Honorable J. R. H . .Alexander, Judge of the Circuit
Court of Rappahannock County, Virginia:
Your undersigned Master Commissioner to whom was ref erred the above styled cause first under a decree entered
therein the 28th day of Aug·ust, 1930, and under which order
he filed his first report the 21st day of ¥arch, 1934, together
with the de'positions and exhibits mentioned and included in
said report; and now further reporting as directed by decrees entered by Your Honor after said report was filed your
commissioner has come to the following- conclusions and reports accordingly :
That such is the state of the record and of the evidence
produced before -him that h~ cannot de.finitely report the exact amount of assets because of the uncertaintv in his own
mind
to how far he should pass in his report"' on questions
of law; that several very important questions arise in his attempt to comply with the court's order to ascertain and report on all the matters and issues necessary to a full and
final hearing of the cause. For these reasons this report is
divided into two parts, to-wit, first what the commissioner
finds to be definite assets of this estate about which there
should be no dispute, as follows:

as

Tangible Personal Property Per Appraisement
Intangible
J. P. Cook, Bad Debt
E. M. Yates, Bad Debt
T. J. Finks, Bad Debt

$ 115.00
38.00

27.06

$ 889.87
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page 136 ~ Real Estate
(1) Edley Clark Farm
(2) C. J. Abernethy Far~
$3,255.00
Collected
Farm Deedee Back to
Estate Unsold
(3) Grimsley Dearing
Purchase $4,500.00 .
Cash Payment
Bal. Purchase Price
Interest from Sept.
26, 1930, to Sept.
26, 1938, at $228.92
a Year
Interest to be Added
to Time of Payment
( 4) Abernethy Purchase
Unsold, Estimated
Total undisputed assets

$1,650.00
1,421.00

684.57
3,815.43

1,831.40

750.00

10,152.40
$11,042.27

Your commissioner in making the foregoing calculation
has obeyed the court's order of March 19, 1937, recorded in
Order Book h, Page 414, .in which he is directed to '' disallow the claim of Grimsley Dearing for $2,875.00 filed as a
claim ag·ainst the estate of the deceased, Joseph C. Walter,
in the further preparation and filing of his report''. In ascertaining the· amount that Grimsley Dearing owes on the
purchase of the farm reported as sold to him, your commis- sioner finds among the papers filed in the cause a report
.filed by Annie Dearing, Executrix, that he brother Grimsley
Dearing, had paid to her the one-third cash of the purchase
price of $4,500.00 and had .actually given to ·her two notes
of $1,500.00 each representmg the balance of the purchase
price. This statement is in the form of an affidavit or separate report filed June 10, 1931, to be found in the papers;
but this commissioner finds in the cross cxalllination of Miss
Dearing on Page 44 of the depositions that she adheres to
the same statement that she had received the $1,500.00 cash
and the two notes required by the terms of· sale,
page 137 ~ yet on Page 45, she admitted that she had never
received but $684.57 cash and that was all the
cash she had ever gotten from her brother and it does not
appear anywhere in the evidence that she ever took any note
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from her brother at all, but notwithstanqing the fact that th~
validity of her bro the~ 's claim on an alleg~d bond he cl::1imed ·
as an offset was questioned and she knew it and the suit was
filed for the very purpose of requiring proof of all claims,
she allowed what the court has found to be a fraudulent
claim as a payment of all the purchase price of this farm,
except $684.57 and your conunissioner in disallowing this
claim of Grims'ley Dearing under such conditions justifies his
reporting· that this Executrix should be herself held personally responsible for her giving the deed to this property to
her brother to the extent of the remainder of the purchase
price with interest thereon after crediting the cash payment
of $684.57; and further that this estate has a right to an
equitable lien on said real estate in the hands of Grimsley
Dearing and that an order should be entered for a resale of
the property.
Second, as to the remaining subjects of inquiry and report
your commissioner itemizes as follows, the demands of counsel for the complainants, to-wit:
(1) That the entire account of Annie· Dearing ,filed in the
papers in this cause and every part of the same, is barred
by the Statute of Limitations of Virginia; that the balance
claimed by Anne Dearing on said account, of $1,476.80, should
be disallowed in ascertaining and reporting the liabilities of
this estate.
· It appears from the evidence before this commissioner that
the first item on Miss Dearing's bill is dated May
page 138 ~ 31, 1925, and the last item on her bill is J auuary
14, 1938; it appears further from the evidence that
she lingered for two years and totally failed to discharge her
duties as Executrix, and took no step towards winding up the
estate until this suit was brought and the bill filed to Second
May Rules, 1930, althong-h the testator Joseph vValter, had
departed this life the 1st day of March, 1928, and she hacl
qualified as Executrix under bis will the 5th day of March,
1928; that she did not attempt to prove this claim before the
Master ·commissioner to wl1om this cause was referred until
she appeared before the ]\faster Commissioner at Front
Royal on the 23rd day of August, 1932, at whicl1 hearing she
produced her books and went through the procedure of testifying in support of her claim. Counsel for the complainants
has referred this commissioner to Section 5422 of the Code
of Virginia the caption of which is HOW CLAJMS FILED
BEFORE COMMISSIONERS; TIME WITHIN WHICH
STATUTES OF LIMITATION NOT TO RUN which
expressly provides what shall be done to stop the ;unning
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of the .Act. Therefore, the Statute of Limitations of Virginia
did run even as to the last item on the account from the 14th
of January, 1928, to the 23rd day of Aug11st, 1932. Your commissioner, therefore, finds that this account is barred by
the Statute of Limitations and he cannot allow it as a claim
against this estate; but certai~ly though the item~ in 1928
and a portion of those in 19·27 might be allowed, certamly none
of the account would escape the operation of the Statute of
Limitations prior to that time. It is also true that in the item
of January 14, 1928, $525.00, one-hird of board for two years
and seven and one-half months, is at least partly barred.
(2) Counsel for the complainants further claims that even
if this account were not barred by the Statute of
page 139 ~ Llmitat.ions, that under the Statute of Frauds in
force in Virg-inia, Miss Annie Dearing had no
right to hold numerous of her customers, at least twentythree persons who boug·ht goods from her from time to time,
could have their bills charged to the deceased Joseph Walter
unless she could show something in writing to give her that
right. Counsel insists that Miss Dearing has illegally charged
the ac.counts of at least twenty-three persons amounting in
tho aggregate to $433.86, to the account of Joseph Walter
and has not shown the scratch of a pen from Walter giving
her the right to do so. This is a question of law so mixed
with questions of fact that this commissioner does not endeavor to express any opinion but leaves this particular item
to the decision of the Chancellor.
(3) The Executrix presented to your commissioner and
asked tliat it may be allowed as a credit on her account to
be charged against the assets of the estate, a note for $900.00, .
dated April 6, 1914, signed by ,J. C. Walter in favor of J. R.
Moore, which is an exhibit in the papers. It appears from
the evidence before this commissioner that this note or bond
was in some way collateral to secure a debt Moore owed
Grimsley Dearing·, that th~ debt was paid by the Executrix
before she had ever called for proof in the pending suit on
reference and that l\foore having paid by checks exhibited
in the evidence, to Grimsley Dearing on this debt, she paid
the entire balance of $1,083.00, interest and principal, but
then and there and in her presence the check was handed
over to her brother Grimsley Dearing; that this commissioner
is convinced that this note was in the possession of Grimsley
Dearing- as col1ateral and remained in his possession unti1
the $1,083.00 was paid; that Moore testifies that
page 140 ~ to the best of his knowledge and belief that there
was no change in this note nor attempt to alter
any part _of it, at least that is the way the commissioner un-
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derstood him; that the orig'inal instrument was drawn by Annie Dearing and undoubtedly there had been a '' 1'' in the
year 1914, rubbed out and a '' 2'' inserted in its place. There
is in the opinion of this commissioner a flagrant alteration
of this instrument which would have the effect of adding ten
years to its life; that if the "1 '' had not been rubbed out
the claim was barred by the Statute of Limitations and it
was her duty under the Statute, of the Executrix to plead tbe
Statute of Limitations; that if the real date of this l;>ond was
1924 it would not be barred by the Statute; that as Moore appears to have put the bond up as collateral with Grimsley
Dearing and had been making payments on it and he did not
know of any change in it, and his sister drew the bond entirelv in her own hand as she testified and claims not to have
known anything about the change, it would seem that the man
who g·ot all the money should explain satisfactorily why the
instrument was altered. This is a legal question that this
commissioner cannot undertake to decide, but he does beg
that the Chancellor apply the law to the faets and render
his decision in which connection he asks that the Chancellor
consider the motion of plaintiffs together with the brief filed
by their counsel claiming that the said bond should not be
allowed as_ a claim against the estate of Joseph C. Walter.
(4) Your commissioner finds that the Executrix of this
estate went entirely out of the will of J. C. Walter when she
'paid out $700.00 for a crypt in the Dearing :Mausoleum, and
he reports that the express provision in the will is for a tomb·stone, an allowance for such tombstone of $200.00
page 141 ~ would be sufficient and proper; but the Executrix wasted this estate to the extent of $500.00
and should be charged with the same, and he accordingly so
reports.
(5) The liabilities of the Estate:
This commissioner reports as to the liabilites of the estate
that he could not report the same with any degree of certainty or satisfaction until the open questions presented to
the Chancellor in this report have been decided; but when
these open questions have been decided and the Chancellor
returns his order, this commissioner can make a prompt and
forthwith report so that there may be a final settlement of
this estate.
However, another question presented hy the plaintiff's counsel is that tl1e record in this case fully establishes so many delinquencies and repeated acts on tlie part of tl1is Executrix
showing her utter disregard for her duties and the express
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obligations on her under the Statute of Virginia 1.lS ·Executrix of this Estate, that she should not be allowed any commissions on the gross fund in this estate, which has been. administered by the court since the bill in t~i~ cause was ~l~d.
With this report is returned the depositions and exh1b1ts
taken and filed before him, to-wit, on the 23rd day of August,
1932, on the 24th day of November, 1933; and on the 10th day
of May, 1937.
Respectfully submitted,
JAS. M. SETTLE,
Commissioner in Chancery.
page 142 ~ EXCEPTIO;NS TO REPORT OF OOMMJS..
SIONER-FILED NOV. 21, 1938.
To the Honorable J. R. H ..Alexander, Judge of the Circuit
Court of Rappahannock County:
Your undersigned, Annie M. Dearing and W. G. Dearing,
respectfully except to the report of James M. Settle, Master
Commissioner, to whom this cause was referred under a deoree enter_ed therein on the 28th day of August, 1938, which
report is dated November 12th, 1938, and for their grounds
of such exception assign the following:
1. That on pag·e 2, Item 3 under the heading "real estate''
the Commissioner finds as assets of the estate of Joseph C.
Walter, deceased, the sum of $6,331.40 representing the sum
of $4,500.00 the purcha~e price of the real estate sold to
Grimslev Dearing-, plus certain interest thereon is an improper charge ag·ainst the executors of the said estate. Your
exceptants aver that the total sum due and owing by the said
Grimsley Dearing to the said estate for the purchase of said
real estate was the sum of $684.57. The balance of the purchase price of $4,500.00 being offset by a debt of Joseph 0.
Walter to Grimsley Dearing, as will appear from the evidence
in the record of this cause.
2. For the reasons stated in paragraph 1 of these exceptions the estate of Joseph C. Walter, deceased, is not entitled
to an equitable lien on the said real estate purchased by
Grimsley Dearing.
3. That item 1 on pages 3 and 4 of said report does not
~tate a true conclusion of law in that from the record and
evidence of this case, it will appear that the statute of limi-
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tations does not bar the entire account of Annie
page 143} M. Dearing, or any portion thereof.
4. That the statement in paragTaph 3, pages
5 and 6 in the report that the executrix claimed a credit "on
a note for $900.00 dated April 16th, 1914", is erroneous as
will appear from the record. It can be readily seen from
the record that the instrument is a bond dated April 6th, 1924.
Complainant contends that this bond was originally dated
April 6th, 1914, and altered to read "April 6th, 1924", and
that such alteration was made with intent to defraud the estate. The Commissioner apparently attempts to influence the
Chancellor by the expression of some of his opinions not based
upon nor supported by the evidence in a series of questions
which he re-submits for the Chancellor's determination. The
undersig·ned aver that there is no evidence to support a conclusion that there bas been any fraudulent alteration of this
instrument on the part of or in the knowledge of the execu.
trix, or of the undersigned.
5. That the evidence abundantly supports as a proper
charge against the estate the expenditure of $700.00 for a
crypt for the deceased, the same being according to his desires and commensurate with the amount of his estate (Item
4, pag·e 6 of the report).
6. That the report under Item 5, pages 6 and 7 that the
executrix is not entitled to commissions for her services rendered in execution of this estate is not based upon the facts
disclosed by the evidence therein.
Respectfully submitted this November 19th, 1938.
ANNIE M. DEARING,
W. G. DEARING,
By WEA VER, ARMSTRONG & MARSHALL,
Counsel.
page 144 ~ EXCEPTIONS TO REPORT OF MASTER
COMMISSIONER SETTLE: FIIAE,D MAY,
11, 1939.
In addition to exceptions heretofore filed on the 21st day
of November, 1938, to Master Commissioner J. M. Settle 's report filed on the 12th of ;November, 1938, the Defendants except to the said report upon the further ground that it was
prepared and dictated by counsel for Complainant at his office in the town of Warrenton, Virginia, and the report is
therefore void, and that such report is not the report of the
Master Commissioner.
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SALE BILL:
PUBLIC SALE

OF

VALUABLE FAH,M
Pursuant to the requirements of the decree entered on the
7th day of October, 1938, by the Circuit Court of Rappahannock County, Virginia, in the chancery cause therein pend-,
ing under the style of Frank "\Valter, et als., complainants, v.
Annie l\f. Dearing, ct als., defendants, the undersigned, R. A.
McIntyre and A. G. Vveaver, appointed under said decree for
that purpose, will on MONDAY, JANUARY 9th, 1939, at
eleven o'clock .A. M. at the front door of the Court House
in Washing-ton, Virginia, offer for sale at public auction to
the highest bidder the following described real estate:
That certain tract or parcel of land, together with all improvements thereon, containing 102.387 ~cres, adjoining the
lands of Edley M. Clarke, and others, bemg formerly known
as the '' Rhodes Place'' and being· the identical tract of land
which was conveyed to C. I-I. Abernethy, under a deed from
Anri.ie M. Dearing, Executrix of J. C. Walter, deceased, et
al., dated the 1st day of May, 1930, and of record in the
Clerk's Office of said Court.
TERMS OF SALE: CASH.
R. A. McINTYRE,
AUBREY G. WEAVER,
Special Commissioners.
Virginia,
In the Clerk's Office of the Circuit Court of Rappahannock
County:
I, James M. Settle, Clerk of said Court do hereby certify
that A. G. Weaver, one of the Special Commissioners appointed under the above mentioned decree has appeared in
my said office and executed bond with surety approved by me
in the penalty of $2,000.00 conditioned upon his proper performance of the requirements of said decree.
Given under my hand this 8th day of December, 1938.
JAMES M. SETTLE,
Clerk, Circuit Court of Rappahannock
County, Virginia.
December 8, 1939.
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page 146 ~ REPORT OF SAL~:~FILED JANUARY 1,
1939.
To Honorable J. R.H. Alexander, Judge of the Circuit Court
of Rappahannock County, Virginia:
Your undersigned Commissioners of Sale appointed in that
certain decree entered in the above cause on the 7th day of
October, 1938, then pending in Your Honor's Court und~r
the style of Frank Walter,
als., Complainants, v. Annie M.
Dearing·, Executrix, et· als., Defendants, did proceed after the
bond required in said decree to be given was duly executed
with proper sureties before the Clerk of this court by A. G.
Weaver, one of the Special Commissioners named in said decree, to advertise the property which is the subject of sale
and ordered to be sold in said decree, known as the '' Rhodes
PJace ", containing 102.387 acres, as is set forth in a hand
bill liberally distributed in Rappahannock County, a copy
of which is filed with this report to be read as a part of the
same; and
At Eleven o'Clock, A. M. on Monday, the 9th day of January, 1939, the date set forth in said bill, the property ~as
offered for sale at public outcry strictly in compliance with
the prov:isions of said decree and the advertisement aforesaid,
which sale was well attended and there were a number of
offers for the property, the highest of which was Five Hundred and Fifty Dollars ($550.00) by Bryan Gordon, and no
further bids having· been received, after fair warning· the
~!operty was cried off to said bidder. at his offer of $550.00.
Your Commissioners realize that this bid was apparently
small compared with the value of the property,
page 147 ~ but considering- the present condition of the real
estate market and the long delay and loss entailed
on the estate of the decedent, and being of the opinion that
the best interest of all parties concerned requires prompt action, and they recommend that the offer be accepted.
Your Commissioners further report that since the sale the
said Bryan Gordon has transferred and assigned his purchase of the real estate to one Irene Keyser and has requested
your .Commissioners, upon the receipt of the purchase money
of $550.00 to be paid by Irene Keyser, to execute and deliver
a deed for the property l1erein referred to. Your bonded
Commissioner, Aubrey G. Weaver, has executed and returns
herewith for the approval of the Court, a deed conveying·
the real estate to the said Irene Keyser, in which deed, the
original purchaser, Bryan Gordon, has united to evidence the
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fact of the transfer and assignment of his purchase to the
said Irene Keyser. Your Commissioners respectfully return
this deed to the Court for its approval.
Your Commissioners report further that the costs and expenses of this sale are:
Advertising
Auctioneer
Commission on Sale
Deed and Acknowledgment
Taxes to date

$

Total

$

Your ·Commissioners recommend that these expenses be
paid out of the fund in the Bonded Commissioner's hands derived from the sale of the property.
Given under their hands, this the 31st day of January,
1.939.
.AUBREY G. WEAVER,
R. A. M:eINTYRE,
Commissioners of Sale.
pag·e 148

~

DECREE ENTERED JULY 28, 1930.

This cause coming- on to be heard in vacation by consent
of parties, this July 25, 1930, upon the bill of the complainants and the exhibits _filed therewith; upon the joint and separate answer of Annie M. Dearing in her own right and as
Executrix of J. C. Walter, deceased, J. A. Dearing, W. G.
Dearing· and Sarah M. Walter, and the replication of the complainants; and was argued by counsel;
On consideration whereof, it appearing to the Court that
Annie M. Dearing, Executrix of Joseph C. Walter, acting
under the authority conferred. by the Will of the late Joseph
C. Walter, has hitherto made sale of t.he real estate situate
in Rappahannock County, Virginia, known as the Rhodes
Place, and described in the pleadings of this cause to C.•J.
Abernethy, for the sum of $3,250.00, and that the said Abernethy is ready to pay one-third thereof in cash and execute
his two deferred purchase money bonds for the residue, payable in one and two years from date and to be secured by
deed of trust on the property sold, and it further appearing
that th..e. said Annie M. Dearing-, Executrix as aforesaid, ha~
likewise hitherto sold to Edley M. Clark the Fletcher lands de-
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scribed in these proceeds, consisting of two tracts, containing in the aggregate 109% acres, at the price of $1,650.00,
cash, and it likewise appearing that the said Annie M. Dearing, Executrix as aforesaid and the said S~rah l\L Vvalte~,
widow of the late Joseph C. Walter, hath lntherto executed
deeds to the said property, which deeds were this day exhibited to the Court, it is accordingly adjudged, ordered and
decreed that the said sales be approved and confirmed, and
upon compHance with the terms of the said sale, the said
·
Annie M. Dearing, Executrix, is hereby authorpage 149 ~ ized and directed to deliver the deeds aforesaid
to the respective parties;
And by consent of parties it appearing to the Court that the
interests of all parties will be promoted by an immediate
sale of the real estate of which Joseph C. alter died seized,
it is accordingly adjudged, ordered and decreed that said
.Annie M. Dearing, Executrix of Joseph C. \Valter, shall
forthwith make public sale of the Fauquier County lands ( described in these proceedings as the White Land) containing
531 acres more or loss, which sale shall be made in front
of the Court House Door in vVarrenton, Virginia, after a
reasonable advertisement of the time, terms and place of sale,
upon terms of one-third cash, and the residue in two equal
annual instalments, to be evidenced by the bonds of the purchaser, secured by deed of trust on the property sold and an
assignment of fire insurance policies on the buildings.
And it is further adjudged, ordered and decreed that this
cause he and the same is hereby referred to James M. Settle,
a Master Commissioner in Chancery of this Court, who is
directed to inquire and report as follows·:

,v

(1) Of what real estate the late Joseph C. Walter died
seized and possessed, where situate, the annual and fee simple
value thereof, the liens if any, binding· the same or anv part
thereof, tog·ethcr with their priorities,
" ·
(2) All debts and obligations against the estate of the said
decedent, including· a settlement of the accounts of the said
Annie M. Dearing, Executrix of the said Joseph C. w· alter;
settlement of her accounts also with referenee to the sales
of the two tracts of real estate hereinhefore directed to be
confirmed to the purchasers thereof as is hereinpage 150 ~ before provided;
.
(3) Any other matters he may he thereto requested or that may be relevant to any of the issues and necessary to a full and final hearing of the same;
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The Clerk of the Circuit Court of Rappahannock County,
will enter the foregoing order as a vacation decree upon his
correct c.hancery order book in his office.
Given under my hand this 25 day of July, 1930.

J. R.H. ALEXANDER,
Judge, Circuit Court, Rappahannock
County, Virginia.
Virginia:
Clerk's Office of Rappahannock Cir_cuit Court, July 28th,
1930.
The foregoing vacation decree was this day received in the
said office and entered as therein directed.
Teste:
JAS. M. SETTLE, Clerk.
Seen and AgTeed to, Weaver & Armstrong, Attys. for Defendants, R. A. McIntyre for Complainants.

DECRlDE E.NTERED JUNE 6, 1931.
This Cause came on to be again heard this 26th day of
September, 1930, upon the. papers fo;rµierly read and upon
the report of A. M. Dearing, executrix of J. C. ·waiter, deceased, setting forth that the said W. G. Dearing, had fully
complied with the tet·ms of the sale of the White lauds in
the proceedings described and that she had executed a deed
conveying said property, which deed was returned with the
said report and was arg·ned by counsel.
· page 151 ~ Upon consideration whereof it is adjudged, <;>rdered and decreed that the said deed be and the
same is hereby approved a.nd confirmed and permission is
µ:ranted the said W. G. Dea.ring to withdraw the deed from
the papers in thiR cause for the purpose of recordatiou.
To the Clerk of the Circuit Court of Rappahannock County,
Virginia.
You are directed to enter the foregoing decree in the
Cfomcery Order hook of your ·office as a vacation decree .
•J. R. H. ALEXANDER.
.Judg·e of the Circuit Court of Rappahannock County, Virginia.
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DECREE ENTERED ~EBRUARY 8, 1934.

This cause came on this day again to be heard, upon the
papers formerly therein read; upon the motion of the complainants tha.t a Rule do go forth to C. J. Abernethy to show
cause, if any he can, why the tract of real estate purchased
by him. in this cause for the sum of $3,250.00, one-third cash
the balance payable in two deferred purchase money bonds
for equal amounts, payable one and two years after date,
should not be re-sold at his expense because of his failure to
comply with the terms ·of sale; and was argued by counsel.
On Consideration vVbereof, it appearing from the record
that the said Abernethy bas made the cash payment on his
said purchase, but has failed to pay either and both of said
deferred payment bonds althoup;h the same are long past
due, and it appearing further that said motion
pag·e 152 ~ should be granted and the real estate so purchased by the said C. ,J. Abernethy should be -resold at his expense for the collection of the balance due on
the purchase price, unless the said .A:bemethy do show unto
the Court why an order of re-sale should not be re-entered;
the Court doth accordingly so adjudge, order and decree and
it is further ordered that the said C. tl. Abemethy do appear
before this Court at Ten A. l\L (10:00 A. M.), Thursday, the
15th day of March, 1934, at the Court House at vVashington,
Rappahannock County, Virginia, and show cause, if any he
can, why a re-sale as aforesaid of the land so purchased by
him, at his expense, should not be ord<~red.
And a copy of this decree served on the said C. tT. Abernethy
at least fifteen days prior to the 15th day of March, 1934,
shall he 1sufficient notice of this order.
And it appearing further from the record in this suit that
the same was in~tituted to Rer.ond May Rules, 1930, and that
there ii:; no reason for further delay in a final hearing of the
same and that the cause should be accordinp;ly speeded, it ig
further adjndg·ed, ordered and decreed that the Master Commissioner to whom tllis cause has heen referred do complete
his inquiry and file his report. at least ten days prior to the
15th dav of March, 1934.
, And it is further acljudg·erl, ordered and decreed for fhe
reasons aforesaid, that this cause be and the same is set for
final hearing, on the ent-ire record, hrnluding the Master Commii:;sioner.'s report, at Ten O'clock A. :M., on Thursday the
15th day of JVIarch, 1934, at the Court House in ·washington,
Rappahannock County, State of Virgfoia.
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page 153 } DECH.EE ENTERED MARCH 15, 1934.
This cause came on again this day to be heard upon the
papers therein forme1·ly read; upon the rule issued and
served in obedience to the order entered in same; requiring
C. J. Abernethy to show cause &c.; upon tl1e appearance of
~aid Abernet11y hy counsel, and the filing in open court of
liis offer, of a letter dated l\Iar. 12, HlR4, in lieu of his said
Abernethy 's answer to the Rule; and was argued by counsel;
On consideration w]iereof, it appearing that the said C. J ..
Abernethy is willing to deed the tract of land back to the Estate of Joseph C. Walter, sold to him on terms, by Annre lVL
Dearing, Executrix, by deed recorded in the Clerk's office
of Rappahannock Co., Aug. 25, 1930, Deed Book 36, p. 41,
with Vendor's lien to secure remainder of the purchase price,
upon condition that lie shall relinquish all claim in or to the
cash paid by him on the purchase price, and that the deed so
,executed and delivered to Annie l\.L Dearing, Excx. shall have
the effect of a receipt in full of all further demands against
the said C. J. Ahemetl1y; and it appearing further that said
offer is fair and should be accepted on the terms aforesaid;
the court cloth accordingly so adjudge, order and decree; and
.Am1ie l\L Dearing. Executrix, 'is· directed and authorized to
receive a good and sufficient deed from the said C. J. Abernethy on the terms aforesaid, and record the same at the
-cost of the fund in her handf-i.
· And it appearing· further that the said Executrix should
1Jroceed witl1out delay to resell tlie property so deeded back to
tl1e estate, the Court doth. accordingly 1so adjudge,
page 154 } order, and decree, and said Exrx. is directed to report her doing·s to the Court.
And it appearing- tlrnt a final .hearing of this cause should
lJe ordered, t1ie Court doth set the 23rd day of March, 1934,
nt ,vasl1ingfon, Rappahannock Co. Va., beginning at 10 A.
:M., for such hearing·; and all parties being present, no further notice shall he required.
Seen and AgreNl,

R. A. McINTYRE,
For 'Complainants.

GEO. 1V. SETTLE,
Atty. for C. J. Abernethy.

134

Supreme Co1;1rt of Appeals of Virginia..

DECREE ENTERED AUGUST 6~ 1934.
rrhi.s cause came on this day to be heard upon the papers
therein formerly read; upon the Decree entered in cause
the 15th day· of March, 19;34;. and was arg1iecl by counsel.
On consider~tion whereof, it being suggested that 0. J ..
Abernethy has made and delivered the deed to the land required to be reconveyed by him to Annie M. Dearing, Executrix, by said decree, and further that said deed has .not been
recorded as directed in said decree ; upon motion of complainants, it is adjudged, ordered and decreed that said
Annie M. Dea1i.ng, Executrix of Joseph C. \¥alter, do forthwith have said deed recorded at the expense of the fund in.
her hands as such Executrix. And that a copy of this de. cree be served on said Executrix bY the Sheriff of this
County.
·
lJag·e 155 ~ DECR,EE ,ENTERED MAY 18, 1936.
This cause came on this 18th clay of May, 1936, ag·ain to
be heard, upon all of the pleading,s and papers filed therein;
upon all of the proceeding;s therein formerly had; upon th<"
report returned by J. M. Settle Master Commissioner, pursuant to decree of reference entered in said cau~e, together
with the depositions and other evidence therewith returned;
upon the exceptions filed by the defendant to said report;.
and was argued by counsel, whereupon the record in said
cause, together with .all evidence having been submitted, the
Judge of this court requiring further time to consider the
same, and being of the opinion from said record and the evidence therein that this cause will be rendered doubtful by the
conflicting· evidence of Grimsley Dearing a creditor who has
:filed his claim with the Executrix on a bond exhibited among
the claims against the estate of the decedent J.C. Walte~; and
the court being of the opinion that there is such conflict in
the evidence as to render it proper that an issue should he
made up and tried by a jury at the Bar of this court; it is
adjudgeo, .ordered and dee.reed ex rnero rnofo that an issue
be made up and tried at the Bar of this court to ascertain and
try whether the claim of the said creditor Grimsley Dearing
against the estate of the testator J. C. Walter is fair and
bona fide and upon a consideration deemed valuable ip law.
And it is ordered that on the trial of said issue t11e said
Grimsley Dearing· shall· maintain the affirmative and the
Executrix of the said estate shall maintain the negative, ancl
I
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on the trial of said issue, the bill, answers, exhibits, and the
depositions of such of the witnesses as may be dead or whose
attendance cannot be secured, may be read in
· pag·e 156 ~ evidence, and such evidence may be introduced
by either party to said issue that may be legal
and proper.
And it appearing further that none of the court costs have
been paid to .James M. Settle, Clerk of this court, since the
initiation of this suit, and that the claim of Mrs. Evelyn C.
Walter of $23. 75 filed in this cause the 28th day of May, 1934,
for services as stenographer in the taking of depositions before the Master Commissioner upon inquiry referred to him,
and the same should be paid out of the funds in this cause;
the court doth further adjudge, order and decree that Annie
M. Dearing, Executrix, do pay forthwith, out of the funds
in her hands to James M. Settle, Clerk of this court, his costs
amounting to $46.75 to the entry of this decree, and further
she shall pay to Mrs. Evelyn C. Walter out of said funds the
sum of $23.75.
DEORElD ENTERED tTI.TL·Y 13, 1936.
This cause came on this day again to be heard, upon the
papers therein formerly read; upon suggestions of J. M.
Settle, Clerk of this Court that his costs have not been paid
by Annie M. Dearing·, Executrix, in obedience to the order
heretofore entered in this cause; and the further suggestion
of Evelyn C. Walter that her charges for services rendered.
before the Master Commissioner as stenographer and typist
have not been paid by the sald Annie M. Df'aring, Executrix,
in obedfonce to the order heretofore entered in
page 157 ~ t.llis cause; upon motion by counsel, the court
. doth adjudge, order and decree that the said
Annie M. Dearing·, Executrix of ,Joseph Walter deceased, be
and she is directed to appear before this court at ten, A. M.,
on the 14th day of ,July, 1936, and show cause, if any she can,
why she should not be fined for contempt for her failure to
obey the order entered in this cause directing her to pay to
the Clerk of this Court 11is costs and to Evelyn 0. Walter her
charges for her services as stenographer and typist before
the Mast.er Commissioner in said cause.
And it is ord~red that a copy of this decree served upon
the said .Annie M. Dearing shall be the only notice necessary
to be served on her.
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DECREE ENTERED MARCH 19, 1937.
This cause came ·on this day to be hear.d upon the papers
formerly read and upon the issue out of chancery directed to ·
be tried by a jury by a decree entered in this caus-e on the
18th day of May, 1938, and was argued by counsel;
·whereupon it appearing to the court that the jury has
been summoned and in attendance; that the plaintiff and his
Counsel have appearetl and announced themselves as ready
to proceed with the trial of said issue; but that the- defendant, Grimsley Dearing, upon whom is the burden of proving
the question at issue, has failed to appear or offer any reason for his failure to do so, though Elliott Marshall, his attorney made his appearance and moved for a continuance of
the trial of the said issue on the g'l'ound that he is informed
that his cliant ig ill, and offers to submit a physicians certificate to that effect within ten days, which said motion is
overruled because it is unaccompanied by said
page 158 ~ ~ertificate and for other reasons being· deemed
sufficient by the court;
It is adjudged, ordered and decreed that the said decree of
the 18th day of May, 1936, directing an issue out of chancery
be and the same is hereby revoked and annulled, and the
court being of the opinion from the testimony heretofore submitted and the failure of the defendant, Grimsley: Dearing to
appear as required by the decree directing the said issue out
f chancery, and submit to a jury his evidence, if any he h ,
f the bona fide cla-im asserted b. y him ag·ainst. the estate of
Joseph C. Walter, deceased, doth further order and decree
hat tbe said debt was without consideration and is not a
ralid and subsisting· claim against said estate.
· And the Master commissioner to whom this cause was he tofore referred, is directed to proceed with the execution of
the said order and to complete his report fifod in this cause
on the 23rd day of l\Ia.rch, 1934; and he shall disallow the
claim of Grimsley Dea.ring for $2,875.00 filed as a claim
against the estate of the deceased, Joseph C. Walter in the
further preparation and :filing· of his report, which was the
subject of the issue out of chancery heretofore awarded in
this cause.

O

page 150

~

DECH.EE JiJKTERED MAY 10, 1937.

This cam;e came on this the 10th day of l\Iay, 1937, ag·ain
to he heard, upon the papers therein formerly read; upon
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the motion of the complainants to speed the cause; and was
arg-ued by counsel.
Upon consideration whereof, it appearing that this cause
has remained upon the docket of this court for an unreason•
.able length of time, and that said motion should be granted,
and that a definite date should be set for the further and
:final taking of depositions before the Master Commissioner
to whom the cause has been referred, with directions that he
complete his inquiry and report on all of the facts necessary to _ a full and final hearing~ the court doth accordingly so adjudge, order and dem·ee; and the Master Commissioner
James M:. Settle, to whom this cause has heretofore been ref erred, is directed to complete the taking of such depositions as he ma.y .deem necessary or that he may
be requested to take by the plaintiff or the defendant, beginning· at Ten, A. M., on Friday, the 28th day of May, 1.937;
and further that he do complete the taking· of such depositions and forthwith prepare and return his report.
.And it is further ad.iu.dge, ordered and decreed t11at this
cause may be heard in vacation upon the motion of either
party, on five days notice after the filing of said report, to
·
be l1earcl in vacation.
page 160 } DECREE ENTERED :MAY "9TH, 1938.
This cause came on this day ag·a.in to be heard, upon all
the papers therein formerly read; upon the motion of the
plaintiffs to speed the hearing· of the same; and was argued
bv counsel.
WUpon consideration whereof, it appearing from the orders
and proceedings t11ereunder that the delay in maturing the
record and the bring-ing of this cause to a hearing on its
nieri ts has been· unreasonable, and that the plain tiffs' motion should be g-ranted; the court doth accordingly so adjudg·e, order and decree; and the Master Commissioner to
whom this cause has beeu referred is directed to notify all
parties that the taking of d~positions will be begun and c~ncluded on the 6th day of .lune, 1938; and that the comnnssioner will proceed to prepare and return his report in
obedience to the decree heretofore entered, together with the
evidenee taken upon liis inquiry without delay; and further
that tl1is cause be and the same is set down for hearing at
Ten O'clock, A. M., on Monday the 20th day of June, 1938,
.at Leesburg·, Virginia.
And it is further ordered that the service of a copy of
this decree upon the plaintiffs and defendants shall be sufficient notice to all parties.
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page 161 ~ DECR,EE ENTER,ED OCTOBER, 7, 1938.
This cause came on this the 7th day of October, 1938, to
be heard in vacation upon leave and by consent of parties
by their counsel; and upon the motion that Commissioners
be appointed to sell the Abernethy property described in the
bill and papers in said cause; a.nd was argtrnd by counsel.
Upon consideration whereof, it appearing that the Executrix has expressed the desire that the attorneys in the case
be named as commissioners and directed to sell the Abernethy ·
place described in the bill and papers in the cause and that
she be relieved from any further responsibility as to such
~ale; and it appearing further to the court that upon motion
of counsel both for. the plaintiffs and defendants, commissioners should be appointed t.o sell said property; it is ac.
cording·ly so adjudged, ordered and decreed.
And R. A. McIntyre and A. G. 1'Teaver are hereby named
Commissioners of Sale and directed to advertise the said
property for the next three weeks in such manner as to them
may seem reasonable, and offer the same for sale at public
outcry_ at the front door of the Courthouse in Washington,
Rappal1a.nnock County, Vhg'inia, after having given the time
terms and place of sale, and the terms of sale shall be cash ;
but before making such sale, said commissioners, or one of
them, shall give bond before the Clerk of this court with
sureties approved by him, in the sum of $2,000.00; and that
they shall report their doings in tl1at behalf to the regular
term of this court sitting on the. second Monday
page 162 ~ of November, 1938.
The Clerk of this court is directed to record
this order as a vacation decree in the current Chancerv Order Book in his office.
·
Given under my hand, this the 7th day of October, 1938.

J. R.H. ALEXANDER,
Judge.
The foregoing decree is agreed and consented to by the
undersigned Attorneys for the plaintiffs and defendants.

R. A. McINTYRE,
For Plaintiffs.
AUBREY G. ·w·EAVER.
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Virginia: '
·Oierk's Office of Rappahannock Circuit Court, Oct. 11th,
1938. The foregoing Vacation Decree was this day received
in the said office an<l entered upon the current chancery order
book of said Court as therein directed.
Teste:
JAS. M. SETTLE, Clerk.
page 163 ~ DECREE ENTERED JANUARY 31, 1939.
This cause came on this the 31st of l anuary, 1939, again
to be heard in vacation on motion and by consent of parties
by counsel, upon all of the papers and proceedings therein
hcretof ore had; upon the Repol't of R. A. McIntyre and
Aubrey G. Weaver, Commissioner of Sale appointed by decree entered in this cause on the 7th day of October, 1938,
and directed to make sale of the Abernethy or Rhodes place,
this day filed by leave, and to which report there are no exceptions ; and was argued by counsel.
Upon consideration whereof, it appearing that the Report
is correct and should be confirmed and the recommendations
of the Commissioners should be approved, and that the said
Report should be confirmed; the Court doth accordingly so
adjudge, order and decree.
.
And it further appearing from tl1e Commissioner's Report
that Bryan Gordon has traJ1sffn-recl and assigned the purchase of the real estate to one Irene Keyser, who stands ready
to pay unto the bonded Commissioner the said purchase money
of $550.00 in cash, and it further appearing that the said
Aubrey G. Weaver, bonded Commissioner has exeruted and
returned with the said Report a deed conveying the real estate to the- said Irene Keyser (in which deed the said Bryan
Gordon has joined), it is accordingly adjudged, ordered and
decreed that the said deed be approved and confirmed and
upon the payment by the said Irene Keyser to the said bonded
Commissio11er of the said purchase money, the1 said Aubrey
CJ. ·wcaver, l)01uled Commissioner is hereby authorized and
directed to deliver the same.
pag;e 164 ~ It is further adjudged, ordered and decree that
the bonded Commissioner shall pay the costs and
expenses of the sale of the said real estate out of the funds
in his hands and will report his actions to the Court in that
behalf.
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The Clerk of the court, will enter this decree as a vacation
decree in the current Chancery Order Book in bis office.
Given under my hand this the 31st day of January, 1939.

.J. R. H. ALEXANDER,
Judge.
Virginia:
Clerk's Office of Rappahannock Circuit Court, February 1,
1939. The foregoing vacation decree was this day received
in the said office and entered as therein directed.
Teste:
J AS. l\L SETTLE, Clerk.

pag·e 165 ~

DECREE ENTERED MA.Y 11, 1939.

On motion of counsel for defendant for leave to file an
additional exception to the report of Master Commissioner
J. l\L Settle in this cause on the 12th clay of November, 1938,
such leave was granted and the exception thereupon filed.
And on application of counsel for defendant five days is
allowed counsel to take evidence in support of the exception
this day filed by leave of court.
page 166 ~ DECREE ENTERED :MA.Y 17TH, 1939.
This cause came on this day again to he heard, upon all
of the papers therein formerly read; upon the Report of Mai;;tn Commissioner .Tarnes l\L Settle filed in this cause the 12th
day of November, 1938; upon the Exceptions to said Report
filed by the defendants by their counsel November 21, 1938;
and was a.rgnod by counsel.
Upon con-sideration whereof, it appearing to the court that
Exceptions #1 and #2 so filed by the defendants, are without merit and should be overruled, cloth accordingly so adjudg·e, order and decree ; and
It appearing further that Exception #3 erroneously assumes tllat the Master Commh,sionnr had reported on the
application of the Statute of Limitations to the account of
Annie M. Dearing filed ag·ainst the estate of J oscph C. ·walter. ,·vhen in fact the quest.ion ns to the application of the
Statute was referred buck to the Chancellor nursuant. to the
provisions of Sect.ion 6182 of the Code of ,Tirgi.nia for instruction and guidance in making· his report, and accordingly
the said Exception #3 is not responsive to ~aid Report and
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is therefore without merit and should be overruled, doth accordingly so adjudge, order and decree ; and
It appearing further from all of th~. evidence in the record
that. the contention of the complainants that the bond drawn
in favor of John R. Moore for Nine Hundred Dollars ($900.00)
bore upon its face sufficient evidence of having been materially
changed to the disadvantage of the estate and
pag·e 167 } that the burden of proof was on the holder of
said bond to explain such apparent alteration on
the face thereof; hut it appearing from the evidence of ,John
R. Moore and exhibits therewith that he has satisfactorily
carried tlle burden of proof required of him under the law
and that said bond is accordingly a valid claim against the
estate J. C. Walter, deceased, and that said exception should
be sustained; the court doth accordingly so adjudge, order
and decree, and the ]\faster Commissioner to whom this cause
is ref(~rred, upon making· up his report as is hereinafter required, shall include the said bond as a liability on the testator's estate; and
·
It further appearing t1iat the 5th Exception of the defenclants iR withont. merit and should be overruled, the court doth
accordingly so adjudge, order and decree; and
'rhe court being- of opinion that the 6th Exce-ption of the
defendants to the Report is premature, because the question
of eompc~nsation as the rP.cord appears was one of the· subjects referred by the Commissioner to the court. under Section 6182; and that the icommissioncr did not pass on this
question in his Report, but left the same open for the Chancellor's g·uidance in the: discharge of hi~ duties; the court
doth accordingly overrule. said Exception; and
.
It appearing from the :Master Commissioner's Report that
his finding as to tl1e ast:1et:;:;, personal and real, of the estate
of J. C. alter, clcreased, h; correct with the exception of the
estimate of the Ahernethy purchase; that said property has
been sold under the order of this court and the net proceeds
of such sale have not yet been reported by the Bonded Commissioner .Aubrey G. ,veaver; and it appearing· further that
t.hP- purchase price for said property was Five
page 168 } Hundred and Fifty Dollars ($550.00), from which
must he taken the costs and expenses of sale, the
court doth accordingly adjudge, order and decree that such
part of the Commissioner's Report with the modification as
to the net amount received from the sale of the Abernethy
place, is concct and should be sustained; the court doth accordinp;ly so acljudg·e, order and decree; and
It appearing· further from said Report that while the tes-

,v

Supreme Court of Appeals of Virginia.

142

tator did not authorize the Executrix to invest the funds in
her hands in a crypt in a mausoleum, he did authorize and
direct that a toi;nbstone be erected at his grave; but· not having designated the amount to b~ used for that purpose and
the court not being advised what is a proper amount for such
purpose, doth adjudge, order and decree that the Master
Commissionei· do upon a re-reference hereinafter provided,
inquire and report what is a reasonable and proper allowance
for such purpose ; and
The court doth further instruct the ·Master Commissioner
on the· quest.ions on which he asked guip.ance under Sectio.n
,.
6182, as followR :
·F,irst, that he should exclude all accounts of other·s charged
to J. C. Walter on Annie M. Dearing·'s statement of account
filed in tltls suit with her deposition of August 23, 1932, as
, she has failed to prove her right to charge such accounts to
the decedent under the Statute of Frauds of Virginia; and
Second, he sl1all also exclude every part of said account
that is barred by the Statute of Limitations of Virginia;
that, in applying· this Statute, he shall disallow all items 011
,T. C. alter 's personal account chal'ged to him three years
prior to the date of his death February 24, 1928; also all
such items as were charged on said account four
page 169 ~ years prior to the filing· of this suit, May the 19th,
1930; and
Third, the Master Commissioner is further directed and
advised by the court that the question of compensation to
the Executrix will be rP.served for consideration by the Chancellor upon the final hearing on his amended and corrected
Report, and he will not be required to pass 011 that question;
and
The court doth re-refer this cause to the Master Commissioner with instmctions to inquire and report his findings
without delav on all of the matters and issues involved in
his Report of November 12, 1938, in obedience to the rulings,
findings and directions set forth in this decree .

,v

.And the Court, being of the opinion tlrn.t the exception
filed by leave of Court on May 11,. 1mm, is not supported by
the evidence, including the depositions of R. A. McIntyre and
.T. M. Settle this day taken and filed, and is without merit,
it is adjudged, ordered and decreed that said exception be
and the same is hereby overruled.
And defendants through COlJnset except to the action of
the Court, in overruling· the exceptions filed by the defen¢[-
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ants in this cause, including the one filed on the 11th day of
May, 1939.
Seen:
B. MILLER, WEAVER, ARMSTRONG
& MARSHA.LL,
R. A. McINTYRE, for Complainants.

page 170 ~

AGREEMENT OF COUNSEL.

It is agreed and stipulated by counsel for all parties in
interest, this 13th day of June, 1939, that there are endorsements on copies of decrees entered on the following dated,
showing service by the Sheriff of Rappahannock County, as
follows:
Service on Decree of August the 6th, 1934, on Annie M.
Dearing, Executrix of Joseph C. Walter.
Service on Decree of the 18th of May, 1936, on Annie M.
Dearing, in person.
Service on Decree of the 26th of May, 1936, on Annie M.
Dearing, in person.
Service on I)ecrce of ~fay 10, 1937, on Annie M. Dearing,
Executrix, and on John R. Moore, in person.
Service on Decree of May the 9th, 1938, on Annie M. Dearing, Executrix, and on W. G. Dearing.
Service on Decree of May the 9th, 1938, on ...t\.nnie M. Dearing·, Executrix, and on ,v. G-. Dearing, in person.
BURNETT MILLER &
vVl~AVER, ARMSTRONG & M...t\.RSHALL,
A1.tys. for Annie M. & W. G. Dearing.
R. A. McINTYRE,
for Plaintiffs.
page 171 ~ THE FOLLOWING- IS AN· ITEMIZED LIST
·
OF .A.OCOUNTS OF OTHF.JRS CHARGED
TO THE ESTATE OF J.'C. WALTER AS APPEARS
IN THE STATEMENT FILED BY THE EXECUTRIX
OF SAID ESTATE ON THE 80TH DAY OF JULY,
1980.
Page 1.
7/18/25 Riley
7/21/25 "\Vili Riley

$ 2.64
2.00
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7/30/25
7/30 /25
8/15/25
8/15/25
8/31/25
9/ 1/25
9/ 2/25
9/ 7/25
9/ 9/25
9/10/25
9/10/25

10/ 3/25
10/ .3/25
10/13/25
11/11/25
11/18/25
11/24/25
11/26/25
12/ 8/25
10/ 3/25
8/26;25
9/19/25
10/13/25
8/23 /25
9/ 4/25

Will Riley
Henry Riley
John Williams
Abraham Russell
Jones Rations
John Elkins
Joe Reid
H. Riley
Russell
Russell Whitmore
H. Rilev
H. Riley
Ed Elkins
G. C. Ramsey
Saunders
Riley
Riley
W. Riley
Shackelford
W. Riley
W. Riley
H. Riley
H. Riley
Ed Jones
R. Whitmore

2.40
.60
5.00
.15
5.40
20.00
3.00
.60
.40
2.64
2.40
2.40
.50
1.50
.75
.11
.20
.18
.25
1.90·
8.10
22.69
7.00
6.71
26.86
126.38

Pa.ge 2:
3/ 4/26

3/ 4/26
41 8/26
4/18/26
4/29/26
5/27 /26
6/16/26
·6/16/26
6/25/26
page 172

7/24/26
7/24/26

6/ 9/26
8/24/2·6
7/24/26

Gillus Flynn
Ramsey
Gillus Flynn
Gillus Fiv1m
Riley
.
Henry Riley
·Burke Boy
F. Thompson
Bryant Burke
7/ 3/26 Bryant Burke
~ 7/ 7/26 B. Burk
7/17/26 B. 'Burk
H. Riley
Ed Jones
F. H. Cary
Forsyt.h & Co.
H. Riley
1

.25

.72
5.00
5.00
.85
11.45
3.75
2.50
12.50
1.25
$ .50
10.00
1.55
.48
1.00
3.60
18.39
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7/23/26 H. Jenkins
7/20/26 H. Riley
7/29/26 H. Jeiikins
11/ 3/26 H. Jenkins
11/19/26 All Riley
11/24/26 J. Jenkins
11/26/26 H. Riley
12/ 4/26 Jerry Jenkins
1/ 4/26 Jeffries
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.60
.60

4.00
2.25
2.75
.35
.30
.•40

.75

90.79
Page 3:

1926
May

W. Riley
All Riley
H. Riley
Oct/21
H. Riley
Dec/23
July 20 H. Jenkins
Oct
H. Jenkins
Nov. 6 H. Jenkins
Nov. 13 H. Jenkins
Nov·. 27 H. Jenkins
April 29 G. Flynn
1927
Mar. 4
Mar. 23
Mar. 31
.April 23
April 13
April 13
May 18
May 21
May 21
July 6
July 14
July 18
July 27
Julv 23
July 29
.Aug. 3
Aug. 4

Jenkins Bros
N. North
J. B. :Stokes
H. Rilev
Cob Flynn
Sam Beaty
J. Keyser
Guy Cameron
Brown
H. Jenkins
Saunders
G. Cameron
R .•Jordan
Jim Rilev
Jim Riley
Jenkins
J. Riley

6.70
3.41
16.97
1.50

109.82
4.80
.76
4.80
2.22
2.00
.2.75
.50

2.30
3.50
2.00
1.50
LOO
5.25
4.20
1.00
.50
1.00
2~25
6.75
.35
.25
.25
188.33
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page 173 > Page 4:
1927

July 30 G. C. Ramey
July 16 G. 0. Ramey
Oct. 29
R. Browning
Apr. 9 · H. Riley
Apr. 23 H. Riley .
May 20 H. Riley
Aug. 13 G. Cameron

5.90
2.25
.25
19.12

3.50
2.53
6.61

1928

Jan.
Jan.
Jan.
Jan.
Jan.

26
26
26
26

R. E. Whitmore
R. Brooks
W. Brooks
M. Brooks
H. Taylor

4.00

3.20
3.20
3.20

3.20
56.96

page 174 ~ ACCOUNT OF DEARIN~ & COMPANY
.A.GAIN.ST J". C. ·wALTER, CORRECTED
BY THE COMMISSIONER TO WHOM THE CAUSE
WAS RE-REFERRED BY. DECREE OF THE COURT
ENTERED ON l\fAY 17, 1939:
Total Debits on Account filed July 30, 1930 ...... $2,566.62
Total Credits on Account filed July 30, 1930. . . . . . 1,089.82
.Against the Debits shall be credited the following:
1. Item on Pag·e 1, barred by the Statute of Limitations
from May 30, 1925 to and including~ February 11, 1926, as all
such items embraced during such period were over four years
old at the time the suit was instituted May 19, 1930; and for
the further reason that all of the charges of accounts to other
persons must be stricken from the account. Striking aU
.charges to others on the first page of said account and applying the Statute of Limitations, the estate of J. C. Walter
should be credited by $336.29, all of the first page from· first
item charged to the last item of February 11, 1926.
- 2. The accounts charged to J". C. Walter on the Second page
of said account, ( other people's bills) shall also be added to
the total credits. which accounts amount to $90.79.
3. The accounts charged to J. C. Walter on Page 3 of said
account, ( other people's bills) shall also be added to the total
credits, which accounts amount to $188.33.
4. The accounts charged to J.C. Walter on Page 4 of said
account, ( other people's bills) shall also be a.dded to the
1
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credits, which accounts amount to $56.96.
5. There should also be credited to the estate
of J. C. Walter one-half of the charge of January 14, 1928, on said account for Boa.rd for 2 years 7%
months, as one-half of said charge is barred by the Statute or
Limitations, amounting to the sum of $262.50.
page_175 ~

Summing- up all the credits, the following is a correct statement of the total credits which must be allowed the Estate of
J. C. Walter under the Court's Decree, entered{ as aforesaid,
on the 17th day of May, 19·39, to-wit:
Total Credits as per account stated by Dearing & Co .. $1.089.82
Less Credits on Page 1 of said account............ 213.33
Barred by Statute of Limitations, Page 1, including
accounts charged to others . . . .............. . 336.29
Accounts charged to others-Page 2 ............. .
90.79
Accounts charg·ed to others-Page 3 ............. . 188.33
56.96
Accounts charged to others-Page 4~ ............ .
One-half of Board Bill-Barred by Statute of Limitations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 262.50
Correct Total Credits . . . ........... $1,811.36
Total Claimed by Dearing and Company .......... $2,566.62
Correct Total Credits ......................... 1,811.36·
Balance Due Under Court's Decree ............... $ 755.26
page 176

~

EVIDENCE TAKEN BEFORE J.M. SETTLE,
MASTER COMl\llSSIONER, THIS 23R.D
DAY OF JUNE, 1939, PURSUANT TO AGREEMENT
Q,F COUNSEL:
Decree entered in this cause on the 17th day of May, 1939,
provided that the cause be referred to Master Commissioner,
.J. M: Settle, to report what is a proper amount for a tombstone, and counsel for complainants and defendants appeared
before the undersig;ned Commissioner in Chancery and agreed
that the sum of Three Hundred Dollars ($300.00) would be
n fair and adequate price to be pa.id from the estate of
.Joseph C. Walter for a tombstone; and that the evidence submitted by the defendant::; shows t.l1at during the life of M:r.
Walter he requested of Miss Annie M~ Dearing and Vv. Grimsley Dearing that he be, after his death, put away in a mausoleum, and the sum of Forty-Five Hundred Dollars ($4,500.00)
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was expended for that purpose and Mr. vValter was put
away in a mausoleum and :Miss Annie M. Dearing and W. G.
Dearing paid from their own funds the sum of $4,500.00 on
account of the purchase price of the mausoleum and charged
the estate of Joseph C. "\Valt.er with Seven Hundred Dollars
($700.00), which was paid from his estate, in addition to the
$4,500.00 paid by W. Grimsley and Annie M. Dearing; and
counsel for plaintiffs and defendants requested the Commissioner to report in acc.ordance with this writing; and we authorize the stenographer now acting for the Maspage 177 ~ ter Commissioner J. M. Settle, to sign the names
.
of R. A. McIntyre, Attorney for all the plaintiffs,
and Burnett Miller, W. C. Armstrong and W. F. Moffett, for
the defendants ; counsel for the defendants Annie l\L and
W. Grimsley Dearing, except to the action of the court in
not allowing the $700.00 paid by the Executrix of Joseph C.
Walter on account of the purchase price of the mausoleum.
page 178 ~ REPORT OF COMMISSIONER IN CHANCERY.
Filed June 29th, 1939.
To the Honorable J. R.. H. Alexander, Judge of the Circuit
Court of Rappahannock County:
Pursuant to a decree of reference made and ·entered in the
above entitled cause on the 17th day of l\fay, ] 939, whereby
the said cause was re-referred to the undersigned Commissioner with direction to inquire and report what is a reasonable and proper allowance to be charged against the estate
of .J. C. ·v{alter for a tombstone.
Your Commissioner reports that 1Counsel for complainants
and Counsel for defendants appeared be.fore your Commissioner on .June 28, 1939, and agreed that the sum of $300.00
would be a fair and adequate price to be paid from the estate
of J osepb C. Walter for a tombstone. Said agreement was
reduced to writing· and filed ·with the papers in this cause
a copy of same is attached to this report and asked to be read
as a part hereof. Your Commissioner therefore reports that
$300.00 is a fair price to be paid from the estate of Joseph
C. Walter for a tombstone.
Pursuant to the Court's instructions as set forth in said
decree, entered as aforesaid on May 17, 1939, your undersigned Commissioner finds and so reports that the bond of
-$900.00, filed as an exhibit in the record, payable to John R.
Moore, is a valid lien against the estate of ,Joseph C. Walter
and is t.o he included as a liability on the testator's estate.
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Your commissioner furtl1er reportsJ that in accordance with
your Honor's instructions set forth in said depage 179} cree entered on May 17, 1939, that he has excluded
all accounts of others charged to J.C. Walter on
.Annie M. Dea.ring's stat.ement of account filed in this cause
with her deposition of August 23, 1932, and also your Commissioner has excluded every part of said account which is
barred by the Statute of Limitations of Virginia.
Your Commissioner has made up a list of accounts of others
eharged to the estate of J. C. Walter as appears in the state.ment filed by the Executrix of said estate on the 30th day of
.July, 1930, and also an account of Dearing & Company against
.J. C. Walter, corrected by the Commissioner in accordance
with a decree of the Court entered in this cause on May 17,
1939, which said list and corrected aecount are herewith filed
and made a part of this report. ·
.All which is respectfully submitted.

JAR M. SETTLE,
Commissione1· in Chancery..
page 179% } DE:CREE ENTERED JULY 31, 1939.
'This cause came ·on this da.y ag·ain to be heard, upon all
the papers heretofore read iu this cause; upon tl1e Report of
:Master Commissioner James M. Settle, returned in obedience
to a decree of reference entered in this cause the 17th day
of May, 1939, filed in the Clerk's Office of tl1is Court on the
29th day of June, 1939, to which R.eport there are no exceptions; and was arg·ued by counsel.
Upon consideration whereof, it appearing that said Re·
port is correct ancl should he confirmed, the court doth ·according·ly adjudge, order and decree th3:t said Report be
and the same is confirmed. Entry of this decree excepted to
for reasons heretofore stated in exceptions to commissioner's
report and to decree.
page 179% } Virginia :
In the Circuit Court of Rappahannock County.
Frank "\Valter, et als.,
V.

.

Annie M. Dearing, Executrix of ,Joseph C. Walter, et als.

'rV.'.·i.:·i,"

'·

. . .:r:n···· ... ,··;····· ·

,··.·:.;·.,·
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$upreme Court of Appeals of Virginia.

NOTICE TO COUNSEL OF TIME AND PLACE OF PRESENTING RECORD FOR CERTIFICATE OF THE
CLERK.
To R . .A. McIntyre, Attorney of Record for Complainants:.

t

TAKE NOTICE: That on the. 31st day of July, 1939, we
will present to the Clerk of the Circuit Court of Rappahannock County, Virginia, at his office in the town of Washing-

ton, the record in the above styled case for certification. Record to be presented between the hours of 12 :00 0 'Clock M.,
and 3 :00 0 'Clock, P. M., of the above named date.
Respectfully,
W. F. MOFFETT and
BURNETT MILLER.,
Attys. for Defendants.
Legal service accepted.
R. A. MoINTYRm.
page 180 ~ Virginia :
In the Circuit ·Court of Rappahannock County.
I, J.M. Settle, Clerk of the Circuit Court of Rappaha1mock
County, Virginia, do hereby certify that the foregoing is a
true and correct transcript, of the record in the case styled
Frank Walter, Richard Walter, Blanche Johnson, Virginia
Lawson v. Annie M. Dearing, Anriie l\L Dearing, Executrb.::
of .Joseph C. Walter, W. Grimsley Dea.ring, Margaret Walter,
widow of said Joseph C. Walter, pending in the Circuit Court
of Rappahannock County, Virginia;
And I further certify t.hat legal notice was duly given to
counsel of record for complainants of the time and place of
ma.king application for t.he foregoing transeript.
Given under my l1and this 31st day of July, 1939.
J AS. M. SETTLE,
Clerk Circuit Court Rappahannock
County, Virginia.

A Copy-Teste :

M. B. WATTS, C. C.
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