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RULE 14—BRIEFS

1. Form and contents of appellant’s brief. The opening brief of the appellant (or
the petition for appeal when adopted as the opening brief) shall contain:

(a) A subject index and table of citations with cases alphabetically arranged.
Citations of Virginia cases must refer to the Virginia Reports and, in addition, may
refer to other reports containing such cases.

(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.

(c) A clear and concise statement of the facts, with references to the pages of
the record where there is any possibility that the other side may question the state-
ment. Where the facts are controverted it should be so stated.

(d) Argument in support of the position of appellant.

The brief shall be signed by at least one attorney practicing in this court, giving
his address. :

The appellant may adopt the petition for appeal as his opening brief by so stating
in the petition, or by giving to opposing counsel written notice of such ifitention
within five days of the receipt by appellant of the printed record, and by filing a
copy of such notice with the clerk of the court. No alleged error not specified in the
opening brief or petition for appeal shall be admitted as a ground for argument by
appellant on the hearing of the cause.

2. Form and contents of appellee’s brief. The brief for the appellee shall contain:

(a) A subject index and table of citations with cases alphabetically arranged.
Citations of Virginia cases must refer to the Virginia Reports and, in addition, may
refer to other reports containing such cases. &

(b) A statement of the case and of the points involved, if the appellee disagrees
with the statement of appellant.

(c) A statement of the facts which are necessary to correct or amplify the state-
ment in appellant’s brief in so far as it is deemed erroneous or inadequate, with ap-
propriate reference to the pages of the record.

(d) Argument in support of the position of appellee,

The brief shall be signed by at least one attorney practicing in this court, giving
Lis address,

3. Reply brief. The reply brief (if any) of the appellant shall contain all the au-
thorities relied on by him, not referred to in his petition or opening brief. In other
respects it shall conform to the requirements for appellee’s brief.

4. Time of filing. (a) Ciwvil cases. Tlhe opening brief of the appellant (if there be
one in addition to the petition for appeal) shall be filed in the clerk’s office within
fifteen days after the receipt by counsel for appellant of the printed record, but in no
event less than thirty days before the first day of the session at which the case
is to be heard. The brief of the appellee shall be filed in:the clerk’s office not later
than fifteen days, and the reply brief of the appellant not later than one day, before
the first day of the session at which the case is to be heard.

(b) Criminal Cases. ‘In criminal cases briefs must be filed within the time specified
in civil cases; provided, however, that in those cases in which the records have net
been printed and delivered to counsel at least twenty-five days before the beginning
of the next session ofithe court, such cases shall be placed at the foot of the docket
for that session of the court, and the Commonwealth’s brief shall be filed at least ten
days prior to the calling of the case, and the reply brief for the plaintiff in error not
later than the day before the case is called.

(c) Stipulation of counsel as to filing. Counsel for opposing parties may file with
the clerk a written stipulation changing the time for filing briefs in any case; pro-
vided, however, that all briefs must be filed not later than the day before such case
is to be heard. :

5. Number of copies to be filed and delivered to opposing counsel. Twenty copies
of each brief shall be filed with the clerk of the court, and at least two copies mailed
or delivered to opposing counsel on or before the day on which the brief is filed.

6. Size and Type. Briefs shall be nine inches in length and six inches in width, so
1s to conform in dimensions to the printed record, and shall be printed in type not less
in_size, as to height and width, than the type in which the record is printed. The
record number of the case and names of counsel shall be printed on the front cover of
all briefs. > e

7. Non-compliance, effect of. The clerk of this court is directed not to receive or
fle a brief which fails to comply with the requirements of this rule. If neither side
1as filed a proper brief the cause will not be heard. If one of the parties fails to file
1 proper brief he cannot be heard, but the case will be heard ex parte upon the argu-
nent of the party by whom the brief has been filed.
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IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND.

Record No. 3600

W. W. OLIVER AND JESSE JAMES ALLEN,
: Plaintiffs in Error,

versus

GORDOXN FORSYTH, Decfendant in Error.

PETITION FOR WRIT OF ERROR AND
SUPERSEDEAS.

To .the Honorable Chicf J ustice and Juslices of the Supreme
Court of Appeals of Virginia:

Your petitioners, W. W. Oliver and Jesse James Allen,
respectfully represent unto the Court that they are aggrieved
by a final judgment of the Circuit Court of Princess Anne
County, Virginia, rendered on Janmary 19th, 1949, against
your petitioners in an action at law in which Gordon Forsyth
was plaintiff and your petitioners were defendants.

The transcript of the record with the original exhibits is

herewith presented.
2* *The partices will be referred to according to their rela-
tive position in the Trial Court.

STATEMENT OF PROCEEDINGS IN THE TRIAL
COURT.

This was an action brought by notice of motion to recover
damages for personal injuries sustained by the plaintiff, Gore
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don Forsyth, in a collision between an automobile driven by
the plaintiff, and a farm truck owned by W. W. Oliver and
driven by his servant Jesse James Allen.

The defendant, W. W, Oliver, filed a cross-claim aoamst
the plaintiff to recover the damages to his truck.

Both the original action and the eross-claim were tried to-
gether before the Court and a jury on October 4, 1948, result-
ing in a verdiet for the plaintiff for $2,000.00 on the original
claim.

Thereupon the defendants moved the Court to set aside
the verdict and grant a new trial on the grounds of errors of
the Court in granting Plaintiff’s Instructions A and 4, and
in refusing Defendant’s Instruction No. 4, and because the
verdict is excessive. By judgment order of January 19, 1949,
the Trial Court overruled the motion and rendered final judg-
ment for the plaintiff on the verdict, to which the defendant
duly excepted. This petition seeks a writ of crror and super-
sedeas to that judgment.

3* *FACTS.

The accident occurred between cight and nine o’clock on
the morning of November 10, 1947, at the intersection of Vir-
ginia Beach Boulevard (U. S. Route 58), and Witch Duck
Road in Princess Anne County. Virginia Beach Boulevard
is a hard surface highway consisting of three lanes, each lane
11 feet wide, running between Nor folk on the West and Vir-
~ ginia Beach on the East. Witch Duck Road i is a hard surface
highway approximately 20 feet wide, running North and
South, and intersecting Virginia Beach Boulevard at approxi-
mately right angles. 'I.‘here is a stop sign on Witch Duck
Road; but none on Virginia Beach Boulevard.

The passenger automoblle driven by Gordon Forsyth
(plaintiff), was procceding East towards Virginia Beach in
his far right-hand lane. Accor ding to Mr. I‘msyth he was
traveling about 50 miles per hour; and according to the dc-
fendant, Allen, “mighty fast’— “around 65 miles an hour’’
(M. R, p. 85).

The defendant’s vchicle was a 11/, ton TFord farm tmcl\
belonging to the defendant Oliver, and driven by the defend-
ant Allen (employee of Oliver). It was pr occeding South
on Witeh Duck Road. Before crossing Virginia Beach Boule-

vard it stopped at a point where the front bumper of
4* *the truck was approximately 4 feet from the Boulevard,
and remained stopped while cars passed on the Boule-
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vard, 3 or 4 from Virginia Beach, and 2 or 3 from Norfolk
(M. R., p. 64). Allen then looked down the Boulevard in both
duectlons, saw no vehicles approaching, and proceeded to
cross the Boulevard not to exceed 5 or 6 miles per hour
(M. R., p. 68).

When the truck reached a point where its front wheels
were off the hard surface (M. R., p. 57), it was struck in about
the center on the right side by the front end of the plaintiff’s
car. The plamtlﬂ"’s car left skid marks, measuring straight
down the Boulevard for a distance of 55 feet, the right-hand
mark constantly 4 inches from the South edge (its right),
of the hard surface, to the point of impact, and then turning
to the right off the Boulevard for 15 feet. Exhibit No. 1,
drawn by State Patrolman Guy gives a fair representation
of the position of the respective vehicles at the time of thé
accident. -

Officer Guy testified that after one got out in the boulevard
he could see down the boulevard to the west (direction from
which the plaintiff came), half a mile at least; but that he
did not know the condition of the trees and bushes in the
Northwest angle, and did not know how far down the boule-
vard Alle;1 could have seen from his stopped position (M. R.,

p. 12).
5* *The defendant Oliver testified that directly after the
accident he performed the following test. He stopped
his car in the approximate position as that occupied by the
truck according to Allen, and from that position, looking
“West in the direetion of Norfolk, he could not see down the
boulevard beyond 175 yards (M. R., p. 97).

ASSIGNMENTS OF ERROR.

I. The Court erred in granting Plaintiff’s Instruetion A
telling the jury that the “defendant’s driver was guilty of
negligenee as a matter of law if he failed fo see the plaintiff’s
approaching car.

" II. The Court erred in refusing Defendant’s Instruction
No. 4, on Last Clear Chance.

IIT. The Court erred in refusing to set aside the verdict
and grant a new trial, and erred in entering final judgment
for the plaintiff on the grounds of error above assigned, and
because the verdiet was execessive.
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ARGUMENT. !
L
The Court Erred in Granting Plamtiff’s Instruction 4.
Plaid s Instruction A (Granted).

6* #¢¢The Court instruets the Jury that if they believe

from the evidence that the Plaintiff, Gordon H. Tor svth,
was proceeding FEast on the Virginia Beach Boulevard and
approachmw its intersection with the Witch Duck Road when
Oliver’s driver, Jesse Allen, had stopped the Oliver truck

at such intersection, and %!!g A]len fﬁlleg %g see jtlu__s;_d.gps_.o_il@%,
Jps.autogobile, then ¢n was guilty of ncgligence, an

such negligence contributed to the collision, Oliver cannot re-
cover on his cross-claim against Forsyth,”’

That instruction was granted by the Court at the request
of the plaintiff over the objection and exception of the de-
fendants (M. R., p. 107).

The vice of this instruction lies in the fact that it placed
the burden of an insurer upon the defendant driver while
stopped, actually to see the plaintiff’s approaching car and
thus avoid the collision. According to the instruection, reason-
able care to see, or a reasonable and proper lookout were not
the measure of the defendant’s duty. The jury were told that
the defendant’s driver was required to see the approaching
car, and if he did not see the approaching car in time to pre-
vent the plaintiff from running into him, he was gnilty of
negligence as a matter of law. IHe was to be an insurer guar-
anteeing the actuality of sceing the car, regardless of the de-
gree and amount of care expended to that end, if the net

result fell short of seeing.
7% . *Such is not the law. All that was required of the
- __defendant driver in that regard was that he exercise sych
ordinary and reasonable care in maintaining a lookout as
an ordinarily prudent person would have maintained under
the same or similar eircamstances.

Voight v. Reber, 187 Va. 157, at page 164.

In Smith v. Clark, 187 Va, 181, the trial court had given
an instruetion stating that it was the duty of the defendant
to see that the movement of a left turn could be made in
safety, using practically the same language as used in the
statute, namely, ‘‘first sce that such movement can be made
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in safety’” (Code Seetion 2154 (122) (a)). This court held
that it was reversible error to have given the instruction in
that form, without the qualifving words of reasonable care,
and reversed the trial eourt solely upon that point. Quotlng
- from the opinion at p. 190:

““This Court has therefore interpreted this language, ‘ﬁrst
see that such movement can be made in safety’ to mean that
it is incumbent upon the driver to use reasonable and ordinary
care under the circumstances to see that such movement can
be made safely.

““The lanﬂua(re of the Code section is llowever susceptible
of a construetion that would impose upon the driver a higher
degree than reasonable eare. It could easily be lntelpleted
by a jury as requiring an absoluie duty to nevotlate the turn

without mishap. To guard against this constructlon the
8" court has determined that any *instruction using the

words of the statutes, namely, ‘first sce that such move-
ment can be made in safetv must be qualified with appro-
priate language relieving the driver of the burden of insur-
ing the safety of his turn.”’

Without further belaboring the obvious, it is clear that the
instruction is an erroneous statement of the law. We assume
that counsel for the plaintiff will reply that though error it
is not reversible, because he will say that there is no rea-
sonable explanation for the failure of the defendant driver
while he remained in his stopped position actually to see the
approaching plaintiff’s automobile, and therefore ‘‘failure
to see’’ is synonymous with ¢“failure to ohserve a reasonable
lookout’’, under the evidence.

The correctness of such claim depends upon whether under
the evidence rcasonable and fair-minded men might differ
with counsel for the plaintiff on that score. Yellow Cab Co.
v. Gulley, 169 Va. 611 at p. 616:

“If the question of contributory negligence depends on a
state of facts, upon which reasonable 'md fair-minded men
might arrive at different conclusions, it is then a question for
the jury, and their verdict should not he disturbed. But
where the uncontroverted evidence and the direct inferences
therefrom are such that reasonable and fair-minded men
should not differ in their conclusions, the question then be-
comes one of law, and must be decided by the Court.”

9* *So tested, and admitting that the defendant driver,
while standing in the stop position, did not actually sce
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the plaintiff’s car, it is submitted that the question of whether
he exercised reasonable care in the matter of lookout was
for the jury; and that his failure actually to see from the
stop position the approaching car is not incompatible with a
reasonable lookout.

Officer Guy testified that after one got in the boulevard he
could sce down the boulevard to the west (direetion from
which the plaintiff eame), half a mile at least; but that he
did not know the condition of the trees and bushes in the
Northwest angle and did not know how far down the boule-
vard Allen could have scen from the stop: position.

M. R, p. 12:

Q. How far could Allen have seen West on the Virginia
Beach Boulevard if he had looked? '

- A. T don’t know whether there are trees there or not, or
bushes grown up in that lot next to it. But, if he had gotten
out on the road, he could have seen half a mile, at least. .

Q. As I understand it, Mr. Guy, you say that after he got
out on the road he could see half a mile; but as to how far
he could see back in the stopped position, you don’t know?

A. That is true. T don’t know the condition of the bushes
at that time.

10* *The defendant driver Allen testified that before

crossing the Boulevard he stopped opposite the stop
sign at a point where the front of his truck was about four
feet from the Boulevard; that while standing still he let sev-
eral cars pass going cach way; that aftér those cars had
passed he again looked both ways and saw nothing coming,
and then started across; that after he got across to the next
lane he heard the hrakes squealing on the plaintiff’s car and
then saw the plaintiff’s car for the first time bearing down
upon him.

- M. R, p. 56:
.. Q. Jessie, did von stop before vou started across there?

“A. Yes, sir, I come to a complete stop.

o3 # & » %

. Q. How closec were vou to the boulevard while you were

standing there?
A. T was in 4 feet of it.

& # * *® %
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A, Yes, sir, I looked both ways. I stood there and looked
both ways. Several cars came from the Beach going to Nor-
folk, and several cars came from Norfolk going to the Beach.
So, after they all passed, I looked back again this way and
I seen no cars, and I looked back towards the Beach, and I
pulled across. After I got across to the next lane, I heard
brakes squealing. When I turned around, the car was on me
then, so I throwed on the brakes to keep from sliding around
any further. He hit me.

11°*  *(M. R, p. 67:
: Q. You had passed the trees and bushes in that vacant
ot?

A. T don’t know whether I had or not, but I stopped where
the stop sign said to stop.

Q. How far up the road towards Norfolk could you see
when you were parked just 4 feet from it?

A. T could see far enough to know my way wouldn’t have
been clear if there had been a car coming.

Q. And then you started on across?

A. Certainly. :

M. R, p. 80:

Q. The law requires you to stop where vou can see. So,
if there were bushes there, vou could not see where you did
stop?

II&). I come up here and came to a stop about 4 feet from
this surface here. I come to a full stop and stood there wait-
.ing for cars to pass going cach way before I made an attempt
to go across. I looked then each way, and no car was com-
ing, so I proceeded.

Q. Did you stop at a point where you could see if a car was
coming?

A. Yes, sir, I did.

Q. Did vou stop at a point where you could see?

A. Yes, sir.

Q. And you tell the jury there was no car coming, so you
proceeded to drive across?

A. That is right.

12* #PThe defendant Oliver testified that directly after the

accident he performed the following test. He stopped
his car in the approximate position occupied by the defend-
ant’s truck according to Allen, and from that position, look-
ing West in the direction of Norfolk (the direction from which
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the plaintiff’s car came), e could not sce down the boulevard
beyond 175 yards.

M. R., p. 94:

A. * * % If it is permissible, I would like to tell the jury
about that view down the road there.

The Court: You can do that.

L) # B * 2

A. Stopping at the stop sign, with my driver’s seat oppo-
site to the stop sign, after this accident in order to satisfy
myself—

The Court: Wait a minute, Mr. Oliver. Just tell what
you can sece down there.

A. T stopped opposite that stop sign.

& 5 £ ® 2

The Court: .He can tell how far he can see down that road
from the stop sign.

A. From that position, T would say 175 yards. * * ®

* ] L 4 2 =3

13* *A. I stopped at that sign, and it was my judgment
that I could not see bevond 175 yards up that road.

M. R, p. 96:

Q. Mr. Oliver, when you stopped at that stop sign, how
close was vour front bumper to the side of the hard sur-
face?

A. Well, T would say that stop sign is probably 12 or 1+
feet from the edge of the pavement of the Virginia Beach
road ; maybe 15 feet

Q. Did vou stop with vour bumper approximately 4 feet
from there?

A. Tt was headed Sounth. I stopped with my driver’s seat
right opposite the stop sign.

Q. Did you then pull forward so that vour humper would
be 4 feet? Jessie Allen testified that he stopped with his
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bumper 4 feet from the hard surface. Did you stop there?
A. T would think my bumper would be around 4 or 5 feet
from the hard surface of that road, at the point I stopped.

Under the above evidence it is clear that the jury had a
right to conclude that from the position occupied by Allen
in the stop position he could not see down the boulevard be-
vond 175 yards. : :

Allen could hardly be held guilty of neglizence as a matter
of law in failing to see an object that was beyond his line
of vision. Therefore, we inquire as to whether, nnder the
evidence, reasonable fair-minded men might conclude that
at the time Allen looked the plaintiff’s car could have been

more than 175 vards from the intersecetion.
14® *The plaintiff was traveling at a rapid rate of speed,

testified by the plaintiff to be ‘‘approximately 50 miles
an hour”’ (M. R., p. 23), and by Allen ““around 65 miles an
hour’’ (M. R., p. 83). On the other hand the defendant, from
his stop position, crossed the boulevard in low gear ‘“not over
5 or 6 miles an hour” (M. R., p. 68). The hard surface of the
boulevard was 33 feet wide. At the point of impact the front
wheels of the defendant’s truck had cleared the hard sur-
face (M. R., p. 57). Therefore, from the stop position the
truck traveled something more than 37 feet before it was
struck. It is submitted that from the evidence reasonable
. and fair-minded men bhad a right to coneclude that when Allen
looked from the stop position the plaintiff’s truck was further
from the interseetion than 175 vards, and henee beyond the
vision of Allen. Yet the instruetion told the jury that if
Allen ‘‘failed to sce’’ from his stop position the plaintiff’s
car, although beyond his line of vision, he was guilty of neg-
ligence as a matter of law. .

We claim that the question whether Allen maintained such
a lookout as an ordinarily prudent person would have main-
tained under the same or similar cirenmstances, was a ques-
tion for the jury rather than the Conrt: and that the granting
of the instruction was prejudicial and reversible error.

15*% *TT.
The Court Erred in Refusing Defendant’s Iustruction No. 4.
Defendant’s Instruction No. i—Refused.
““The Court instructs the jury that if von believe from the

evidenee that the defendant’s trruck enfered and started across
the interscetion at a time when its position and course should
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have been discovered by Gordon Forsyth by the exercise of
reasonable care for Forsyth to have slowed up or stopped or
changed the course of his vehicle and thus avoided the acei-
dent, then you should find for the defendant Oliver and as-
sess his damages.”’

This is the last clear chance instruction. It was offered
by the defendant, and rcfused by the Court. It is submitted
that there was credible evidence to support it, and that it
should have been granied.

We have already shown under Point I of the argument
that there was credible evidence from which the jury had a
right to conclude that at the time the defendant’s truck
started across the boulevard, the plaintiff’s car was further
from the intersection than 175 yards. It seems to the writer
that no argument is necessary to support the proposition that
an antomobile traveling at 50 miles per hour under the con-
ditions could be brought to a stop within a distance of 175
yards, in the excreise of reasonable care.

.~ Yet the evidence is uncontradicted that the plaintiff left
only 55 feet of skid marks up to the point of impact; from

which we conclude that he did not put on brakes *until
16* he was 55 feet from the truck, then immediately in front

of him crossing the boulevard at ‘‘not o exceed 5 or
6 miles an hour’’. On impact the front of the truck had com-
pletely cleared the 33 feet wide hard surface portion of the
boulevard. Ceriainly there was ample time to enable the
plaintiff to bring his car to a stop by the exercise of reason-
able care after the danger and peril of the defendant should
have been apparent to the plaintiff. The inference is strong
that the plaintiff was not observing a reasonable lookout.
Even so, there was nothing to prevent the plaintiff passing
around the truck. Under the circumstances, it is submitted
that the doctrine of last clear chance was applicable.

. Keeler v. Baumgarduer, 161 Va, 507, at p. 513:

“If from all of the evidence the jury could reasonably find
that regardless of the state of negligence of the plaintiff, the
defendant, by the exereise of ordinary care, had a clear chance
to save him and failed to do so, then an instruction on the
doctrine is justified. In cases, such as the one here, where a
defendant is required hyv law to keep a proper lookout, the
test is not whether he actually saw the plaintiff in time to
have saved him, but whether he could have seen him in time
to have avoided the injury, by exercising ordinary care, and
failed to do so.”’



W. W. Oliver and J. J. Allen v. Gordon Forsyth 11
IIL. 7
The Verdict Was Excessive.
The injury to the plaintiff consisted of a few cuts and
bruises. He received first aid at the hospital *and was

17° released. He lost no time from his work. His special
damages were:

Hospital bill $ 7.00
X-ray bill 25.00
Doector’s Dbill 23.00

$55.00 '-/

di is submitted that $2,000.00 verdict is excessiye.
There 1s 10 dilficulty in the statement of the law on the
subject of cxcessive damages. This Honorable Court has

clearly stated the apphcable law many times; nowhere more-

clearly and concisely than in Kenny Co. v. Solomon 158 Va.
25, at page 30:

“In personal injuryv actions, which merely sound in dam-
ages, where there is no legal rule for measuring them, the
amount to be ascertained and awarded rests largely in the
discretion of the jury, but if the amount awarded is greatly
out of proportion to the injury suffered it may 1nd1cate that
the jury were actuated by blas or prejudice, or that the evi-
dence of the extent of the injury was disregarded. In ar-
riving at the amount of the damages it is the duty of the
Court to see that the jury approximate a sane estimate.”’

And again at page 31:

“Tf the verdict is so disproportionate to the injury as to
suggest the inference that it is not the result of fair, calm,
and unbiased judgment of the jury, the verdiet ought to be
set aside as excessive.”’

See also:

Rawle v. McIllhenny, 163 Va. 735, at p. 744.
Glass v. David Pender Grocery Co., 174 Va, 196,
C. 0. Ry. v. Arrington, 126 Va. 194, at p. 217.

18* *While thele is no dlfﬁcult\' in the statement of the
law, there_is difficulty involved in the application of the
law to the facts of the particular case. The exercise of a
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sound judicial discretion based upon mature judgment is
called for, which is the peculiar function and qualification of
this Honorable Court.

We submit that the amount of the verdict is so dispro-
portionate to the injury as to suggest the inference that it
is'not the result of fair, calm and unbiased judgment of the
jury. As stated by the Court in the Kenny case (supra), it
is the duty of the Court to see that the jury approximates a
sane estimate.

PRAYER.

_ Wherefore, your petitioners pray this Honorable Court to
grant them a writ of error with supersedeas to the judgment
aforesaid, review and reverse said judgment, and set aside
the verdict and grant a new trial.

In confmmlty with paragraph 8 of Rule 9 of this Court, it
is stated that the sole plaintiffs in crror (appellants) are
W. W, Oliver and Jesse James Allen; and the only defendant
in error (appellee) or party who will be interested in sustain-
ing the judgment of the court below or will be affected by a

reversal thereof is Gordon Forsyth,
19¢ *Copies of this petition were delivered on the 14th
day of May, 1949, {0 Messrs. Pilcher & Pileher, Western
Union Building, Norfolk, Va., and to Messrs. Ashburn,
Agelasto & Sellers, Citizens Bank Building, Norfolk, Va.,
counsel for the plaintiff in the Court below.

Petitioner adopts this petition as his brief, and desires
to state orally his reasons for reviewing the decisions com-
plained of. This petition is being presented to Mr. Justice
Eggleston at his office in the City of Norfolk, Virginia.

Attention is invited to the fact that combination suspend-
ing and supersedeas bond in the penalty of $2,500.00 has been
filed in accordance with the statute (M. R., p. 128).

Respectfully submitted,

W. W. OLIVER,
JESSE JAMES ALLEN,
By JOHN S. RIXEY,
Of Counsel.

RIXEY & RIXEY,
Attorneys for Petitioners,
Citizens Bank Building,
Norfolk, Virginia.
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I, John S. Rixey, an attorney-at-law practicing in the Su-
preme Court of Appeals of Virginia, do certify that in my
opinion it is proper that the judgment and decision com-
plained of in the foregoing petition should be reviewed by
said court.

JOHN S. RIXEY,
Citizens Bank Building,
Norfolk, Virginia.

Received May 16, 1949.
J. W, E.

June 17, 1949. Writ of error and supersedeas awarded by
the court. No additional bond required.

M. B. W.

RECORD
Virginia:

Pleas before the Circuit Court of Princess Anne County
on the 19th day of January, 1949,

Be It Remembered, that heretofore, to-wit: on the 7th day
of February, 1948, came the phmtlﬁ' Gordon Forsyth, and
filed his Notice of Motion against W. W. Oliver and Jessie
James Allen, in the tollowmn words and figures, to wit:

Gordon Forsyth, Plaintiff
v,
W. W. Oliver and Jessie James Allen, Defendants.

NOTICE OF MOTION FOR JUDGMENT

To: W. W. Oliver
Route #1
Lynnhaven, Virginia
and
Jesse James Allen
Kempsville, Virginia.

TAKE NOTICE: That Gordon Forsyth, plaintiff will on
the first day of March, 1948, move the Circuit Court of Prin-
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cess Anne County for judgment against you and each of you
in favor of the plaintiff for Ten Thousand Dollars ($10,-
000.00)damages, for this, to-wit:

That heretofore, to-wit: on the 10th day of November, 1947,
in the daytime, at the intersection of Witch Duck Road and
U. S. Route #58, Princess Anne County, Virginia, you and
each of you negligently owned and operated and ran your
truck so as to causc it to then and there come into violent col-

lision with an automobile in which the plaintiff was
page 2 } drivihg and by reason thereof plaintiff was injured;

that the plaintiff was traveling cast on U. S. Route
#58 at a moderate and lawful rate of speed, to-wit: about
fifty miles per hour, and that you, the defendants, approacheil
the plaintiff traveling south on Witch Duck Road in a reck-
less, negligent, and unlawful manner and unlawful rate of
speed, wrongfully rumning your said truck into the auto-
mobile driven by the undersigned plaintiff and damaged and
injured all of the person of the plaintiff, breaking divers
bones, bruising and cutting the plaintiff about his body in-
cluding his face and caused the plaintiff to suffer great pain
and anguish, and caused the plaintiff to spend in attempts to
be cured of said injuries large sums of money which he other-
wise would have carned.

To the damage of the plaintiff in the sum of Ten Thousand
Dollars ($10,000.00).

GORDON FORSYTH
By Counsel.

PILCHER & PILCHER,
p. q.

And the return of the Sheriff of Princess Anne County,
Virginia, on the foregoing notice of motion is as follows:

Not finding W. W. Oliver at his usual place of abode in
Princess Anne County I excécuted the within in the County of
Princess Anne, Va., this 3 day of Feb. 1948, by delivering
a copy hercof to Mrs. W. W. Oliver she bemfr then there a
member of his family and over the age of 16 years, and giv-
ing information of its purport to her.

D. J. VAUGHAN, Sheriff
of Princess Anne County, Va.
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Not finding Jessie James Allen nor any member of his

family above the age of 16 years at his usual place

page 3 } of abode in Princess Anne County, I execcuted the

within process in the County of Princess Anne, Va.,

this the 3 day of Feb., 1948, by leaving a Copy herecof posted
at the Front Door of his place of abode.

D. J. VAUGHAN, Sheriff
of Princess Anne County, Va.

And on another day, to-wit: on the 23rd day of February,
1948, the following Plea of General Issue was filed: .

The defendants, by their attorneys, come and say that they
are not guilty of the premises in this action laid to their
charge, in manner and form as the plaintiff hath complained.
And of this the said defendants put themselves npon the
Country.

RIXEY & RIXEY,
P.D.

And on the same day, to-wit: on the 23rd day of February,
1948, the following Cross-claim was filed on behalf of W. W.
Oliver:

The defendant, W. . Oliver, hereby files in writing his
cross-claim, and avers that the plaintiff is liable to this de-
fendant for a tort for damages in the sum of Two Hundred
Ffty Dollars ($250.00), arising out of the same transaction
as is involved in the original action, for this, to-wit:

That heretofore on or about the 10th day of November,
1947, at the intersection of Witch Duck Road and Vir-
- winia Beach Boulevard in Princess Annce County, Vir-
ginia, the plaintiff did so earelessly and negligently drive
a certain automobile as to cause the same to collide with great
foree and violenee with a certain automobile truck belonging
to this defendant, as the result of which the said truck of this

defendant was greatly damaged, and this defendant
page 4 } was deprived of the use of his said truck, all to the
damage of this defendant in the sum of $250.00.

W. W, OLIVER
Br RIXEY & RIXEY
His attorneys.



16 Supreme Court of Appeals of Virginia

And on another day, to-wit: on the 4th day of October,
1948, the following Plaintiff’s Special Plea to Cross-claim of
W. W. Oliver was filed:

Now comes the plaintiff and says that the defendant W. W.
Oliver ought not to have or recover anything of him in the
above styled action, for this, to-wit:

That heretofore, to-wit: on the 10th day of November, 1947,
at the time of the happening of the automobile collision for
which this action was brought the plaintiff was driving a cer-
tain antomobile owned by State Farm Automobile ITnswrance
Company, Incorporated which was damaged in said collision,
and theveafter the said State Farm Automobile Insurance
Company, Incorporated brought its action in this Court
against W. W. Oliver and Jesse James Allen to recover the
damages to said aulomobile on the ground that said W. W.
Oliver was guilly of negligence which proximately caused said
collision, the acts or omissions constituting negligence having
been committed by Jesse James Allen, the agent or servant
of said W, W. Oliver then acting in the scope of his employ-
ment. That said action, so brought as aforesaid, was tried
in this Court with the result that there was a final judgment
against the said W, W. Oliver and Jesse James Allen recorded
in Common Law Order Book 21, at p. 295, the said judgment
being in favor of State Farm Mutual Automobile Insurance
Company, and the same judicially determining that said W.

W. Oliver was guilty of negligence which was a
page 5 } proximate cause of the said collision. Wherefore

this plaintifl says that it having been judicially de-
fermined that W, W, Oliver was guilty of negligence which
was a proximate cause of the eollision he is barred from a re-
covery on his cross claim, and ought not to have or recover
any.tihing of this plaintiff. And this the plaintiff is ready lo
verify.

ASHBURN, AGELASTO & SELLERS,
Counsel for pl. on Df’s.
Cross claim.

GEORGE PILCHER, JR,,
Counsel for Plaintiff.

And on the same day, to-wit: on the 4th day of October,
1948, the following order was entered:

This day came the plaintiff by his attorneys, and the de-
fendants appeared by Rixey & Rixey, their attorneys, and



W. W. Oliver and J. J. Allen v. Gordon Forsyth 17

pleaded the general issue, to which the plaintiff replied gen-
crally and upon which plea issuc is joined, and thereupon
came a jury, to-wit: Albert Gomez, Jessiec T, Sherwood,
Robert J. Steinhilber, Early W. Nosay, James P. Guzzy,
Ernest L. Posey and Thomas B. Wright, who were duly sworn
the truth to speak upon the issue joined, and after having
fully heard the cevidence and argument of counsel retired to
their room to consider of a verdict, and after sometime re-
turned into Court with the following verdict, to-wit: We the
jury find for the plaintiff and fix his damages at $2,000.007°.
Wiliereupen, the defendants, by counsel, moved the Conrt
to set aside the verdict of the jury and enter judgment for the
defendants, or grant them a new trial upon the grounds that
the same is contrary to the law and the evidence, the hearing
of which motions are continued.
page 6} And on another day, to-wit: on the 19th day of
January, 1949, the following order was entered:

This day eame again the parties by their attorneys and the
Court having fully heard and considered the motion of the
defendants, made herein on the 4th day of October, 1948, to set
aside the verdict of the jury and grant them a new trial, on
the grounds that the same is contrary to the law and the evi-
denee, doth overrule the same,

Whereupon, it is considered by the Court that the plaintiff
recover of the defendants the sum of $2000.00 with interest
thercon from the 4th day of October, 1948, until paid and his
costs in this behalf expended.

And the defendants having signified their intention to apply
to the Supreme Court of Appeals of Virginia for a Writ of
Error and Supersedeas, it is ordered that the issuance of an
exceution upon the said judgment be suspended for a period
of sixty (60) days, upon the defendants or someone for them
exccuting a bond before the Clerk of this Court with approved
surety, in the penalty of $2500.00, conditioned according to -
law.

page GA } Virginia,
In the Cireuit Court of Princess Anne County.
Gordon Forsyth

v, '
W. W, Oliver and Jessic James Allen.
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NOTICE OF APPEAL.

To: Messrs. George Pilcher, Jr. and W. R. Ashburn, attor-
neys for Gordon Forsyth:

PLEASE TAKE NOTICE, That on the 11th day of March,
1949, the undersigned will present to the Honorable Floyd E.
Kellam, Judge of the Clircuit Court of Princess Anne County
Virginia, at the courthouse of said county, the stenographic
réport of the testimony and other proceedings of the trial of
the above-entitled ease for certification by said Judge, and
will, on the same date, make application to the Clerk of said
court for a transcript of the record in said case, for the pur-
pose of presenting the same to the Supreme Court of Appeals
of Virginia with a petition for a writ of error and supersedeas
to the final judgment of the trial court in said case.

W. W. OLIVER and
JESSIE JAMES ALLEN

By RIXEY & RIXEY
Attorney.

Legal service of the above notice is hereby accepted this 8
day of March, 1949.

PILCHER & PILCHER
GEO. PILCHER, JR.
Attorneys for Gordon Forsyth.

ASHBURN, AGELASTO &

SELLERS
FRANK E. SELLERS,

-

page T} Virginia,

In the Cirenit Court of Princess Anne County.

Gordon Forsyth

Ww. V%.,Oliver and Jessic James Allen.
TRANSCRIPT OFF TESTIMONY.

Stenographic transeript of the testimony introduced and
-proceedings had upon the trial of the above-entitled case, in
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H. C. Guy, Jr.

said court, on the 4th day of October, 1948, Liefore the Honor-
able Floyd E. Kellam, Judge of said comt and a jury,

Appearances: Mr. George Pilcher, Jr.,, Attorney for the
plaintiff. Mr. W. R. Ashburn, Attorney for plaintiff on the
counter claim,.

Messrs. Rixey & Rixey (By Mr. John S. Rixey), Attorneys
for the defendants.

Phlegar & Phlegar
Shorthand Reporters
Norfolk, Virginia.

page 8} Princess Anne Court House, Virginia
October 4, 1948

A jury was impaneled znd sworn; the witnesses were
sworn; opening statements were made by counsel; and the -
following evidence was introauced.

TROOPER H. C. GUY, JR,,
called as a witness on behalf of the plaintiff, having been
first duly sworn, testified as follows:

. Examined by Mr. Pilcher:

Q. Tell the jury your name.

A. H. C. Guy, Jr.

Q. What is your occupation?

A. State trooper, Virginia State Police.

Q. Were you called on the morning of November 10, 1947,
about 8:302 .

A. Yes.

Q. Where were you called to?

A. T was called to Chinese Corner to ulvestlo'ate an auto-
mobile accident.

Q. Did you make an investigation?

A. Idid.

Q. Will you please tell the jury the result of your investi-
gation? .
A. On arrival at the scene I found that an aceci-
page 9} dent had occurred at the intersection of Virginia

Beach Boulevard and Witch Duck Road. I found
that a ’47 Plymouth sedan, operated by Gordon H. Forsyth,
had struck a truck that was operated by Jessie James Allen.
The automobile operated by Gordon Forsyth was traveling
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cast on Virginia Beach Boulevard. The fruck that was op-
erated by Jessie James Allen was going south on Witech Duck
Road.

At the time T got there the truck was in Witeh Duck Road,
just south of the Virginia Beach Boulevard. The Plvmouth
sedan was partially on the boulevard and partially in Witch
Duck Road, headed south. I found tire marks on the road—
on Virginia Beach Boulevard—that were left by the Plymouth
before the collision. The marks were 55 feet. After the
collision, in the form of a right angle, the skid marks were 15
feet in length.

Q. Did you talk to Mr. Forsyth and Jessie Allen?

A. T talked to Jessie Allen on the scene just as soon as T
arrived. When I got to the scene, Mr. Forsyth had been
carried to the hospital. It was not until some time later that
I had a chance to talk to him.

Q. Where were the skid marks relative fo the Plvmouth
insofar as the right-hand side of the road is concerned? In
which lane were those skid marks?

A. The Virginia Beach Boulevard runs cast and west. The

right-hand skid marks of the two right-hand wheels
page 10 } of the Plymouth were approximately 4 inches from
the south side of the road.

Q. That was the far right-hand side—

A. That would be the right-hand side going east.

Q. Did Allen have a driver’s permit?

Mr. Rixey: If Your Honor please, T object to that.

(The following proceeding was had in the absence of the
jury:)

Mr. Rixey: Whether or not he has a driver’s permit has
nothing to do with the question of negligence. It has no pro-
bative value on the question.

Muy. Pilcher: T think when a person does not have a driver’s
permit, his failure to have one is considered reckless driv-
ing.

" The Court: Have either of you anything to show me?

Mr. Pileher: T don’t have any more to show you than that.

The Court: You don’t have any cases?

Mr. Rixey: I don’t have any cases, if Your Honor please.
As a matter of fact, T don’t know that I am familiar with
any Virginia case on the subject. I have seen a number of
cases outside, holding whether or not one has a driver’s per-
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mit has no probative value on the question of whether or not
he is negligent.

page 11}  Mr. Pileher: 1 think a driver’s permit is cer-
tainly required.

The Court: Would that show whether he was, or was not,
negligent in this particular case that we are now discussing,
except to influenece the jury?

Mr. Pilcher: It is a fact that he never has had a driver’s
permit.

The Court: But that doesn’t show negligence.

Mr. Pilcher: It shows he is not complyving with the law.

Mr. Rixey: I think the evidence will show you that this
man has driven for quite a number of years. I don’t recall
now how many years. DBut, this is the first accident that he
has ever had.

Mr. Pilcher: There are certain physical requirements that
have to be taken care of before a person can get a driver’s
permit. If his eyesight is inferior—

The Court: We cannot go into that matter here. I am go-
ing to sustain the objection, to which you except.

Mr. Pilcher: I except.

(The trial was then resumed in the presence of the jury.)

By Mr. Pilcher:
Q. Did Allen make any statement to vou as to how the ac-
cident occurred?
page 12} A, Allen’s statement to me was that he stopped
and looked both ways, and thought the road was
clear, and went ahead. Those were not his exaet words.
Q. How far could Allen have scen west on the Virginia
Beach Boulevard if he had looked?
A. I don’t know whether there are trees there or not, or
bushes grown up in that lot next to it. Buf, if he had gotten
out on the road, he could have scen half a mile, at least,

Mr. Pilcher: Answer Mr. Rixey.
CROSS EXAMINATION.
By Mr. Rixey:
Q. As I understand it, Mr. Guy, you say that after he got

out on the road he could sce half a mile; but as to how far
he could see back in the stopped position, you don’t know?
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A. That is truc. I don’t know the condition of the bushes
at that time.

Q. You say that when you arrived there, Mr. Forsyth had
been taken to the hospital?

A. He had gone fo the hospital.

Q. But you talked with Allen, and Allen told you that he
stopped before entering the boulevard and looked both ways,

and did rot see anything, and he thought he had
page 13 } time to go, and he went?

A. T believe he said that he waited for a car, and
it was traveling west, and after the car cleared, tlavelm"
west, he started out.

Q. As I understand it, sir, you looked at the skid marks
there and you saw skid marks which you were of the opinion
had been made by the Forsyth car?

A. They led up to the Forsyth car.

Q. As a matter of fact, Mr. Forsyth came back there with
you at the seene, didn’t he?

A. Yes, sir.

Q. And he identified those skid marks as his skid lnalks,
didn’t he?

A. There never was any question as to whose skid marks
they were. I don’t know whether he identified them or not.

Q. You were satisfied that they were his marks?

A. Yes.

Q. I understood vou measured those marks for 55 feet, and
then there was a gap?

‘A. The skid marks were 55 feet up to the point of impaet.
After the car and the truek collided, the skid marks turned
at a right angle. In other words, the truck dragged the car,
because the mark to turn right into Witch Duck Road was

15 feet long.
page 14 } Q. 15 feet long? And that was still a burned
. tire mark made by the Forsyvth car?

A. It was a black rubber mark on the road.

Q. And they were double marks made by both sides of the
car?

- A. They were parallel marks.

Q. Did yvou see any marks made by the Oliver truck?

A. Not before the point of impact. There was quite a bit
of dirt and collection of stuff, that accumulates on a farm
truck, that was knocked off on the road at the point of im-

act.
P Q. And all of that dirt, as T understand it, was in the right-
hand lane going towar ds Vir ginia Beach; is that right?
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A. The collision occurred on the south side of the road, or
in the eastbound lane.

Q. That would be the right-hand most lane going towards
Virginia Beach?

A. Yes. A

Q. That was where the collision occurred, and that was
where the dirt was?

A. It was in the right-hand lane going east.

Q. And there was no dirt, as I understand, in either the
center lane or in the left-hand lane going towards Virginia

Beach?
page 15} A, No.
Q. Did you talk with him afterwards?

A. Mr. Forsyth?

Q. Yes.

A. After Mr. Forsyth had received mediecal attention, he:
came back to the scene, and I talked with him. He told me
at that time that he saw the truck stop there—or, he saw the
truck was stopped, and he thought it was going to stay
stopped. ]

Q. So he told you he saw the truck while it was in a stopped
position?

A. He was the one who confirmed the point where Jessie
Allen had definitely stopped.

Q. Did Mr. Forsyth say anything to you about looking at
some men on the side of the road; that he was watching
them?

A. If he said anything about watching men on the side of
the road, I don’t recall.

Q. Did he say anything about how fast he was traveling?

A. T asked him how fast he was going. He said he was
traveling at a speed of approximately 50 miles an hour.

Q. I am going to get you, if you will, Mr. Guy, to draw a
little diagram in order to make it a little clearer to me the

positions of those two vehicles after the accident
page 16 } was all over?
A. (Does as requested.)

Q. Which would be ecast?

A. This is towards Virginia Beach, in this direction. This
is a diagram of the roadway at the point of the accident.
This is Witeh Duck Road coming into Chinese Corner, and
this is the Virginia Beach Boulevard, 2oing to Virginia Beach.
The Forsyth car was going in that direction, and the truck,
operated by Allen, was going in this direction. There is a
stop sign here. The truck came up here and stopped. The car



24 Supreme Court of Appeals of Virginia
II. C. Guy, Jr.

was going this way. The truck came out here and got in this
lane, and the Forsyth ear struck it right about the door, right
here. Now, that was the point of impact. As they hit, the
car went in this position. The truck dragged the car—
changed the direction-of the car, and it went up here. The
truck was wholly in the Witeh Duck Road. The car was
partially on the road back here and partially on the Virginia
Beach Boulevard, right beside the truck—on the right-hand
side of the truck.

(The diagram was reccived and marked ¢‘Defendant’s Tx-
hibit No. 17°.)

By Mr. Rixey:

Q. Mr. Guy, would vou know the width of Witech Duck
Road?

A. No, sir. T did not measure it. I think I can
page 17 } give you a preity close approximation. It is about
a 20-foot road.

Q. You are talking now about the hard surface part?

A. Yes.

Q. Now, the hard surface part of the Virginia Beach Boule-
vard is how wide?

A. 33 feet—there are three 11 foot roads.

Q. So I take it that at the moment of impact, as you have
shown there, two lanes were clear?

A. Two lanes were open.

RE-DIRECT EXAMINATION.

By Mr. Pilcher:
Q. 1Tow long was the truck? Do you recall?
A. The length of the truck?
Q. Yes.
A. No, sir, I did not measure the truck.
Q. Can you give us an approximate length?
A, If T answer that, it would be purely a guess.

The Court: Well, you cannot guess, but if youn can approxi-
mate it, you ean say so.

By Mr. Pilcher:
Q. Was it a tractor-trailer unit?
A. No; it was a straight farm truck.
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Q. Dld it have a stake-body on it? ‘
page 18} A, It is what I would call a stake body. It is
Just a regular farm truck that you see every day.

RE-CROSS EXAMINATION.

By Mr. Rixey:
‘ \Q You mean 1t did not. have dual wheels?
A. It:had one set of dual wheels, but it did not have aux111_-
Aary wheels.” "~
‘ Q ‘What. make of truck was lt? o
. It was a ’40 Ford. "~ o

By-Mr. Pileher:
- Q A 1940 Ford?
"A. Yes. :
Q. And where was the point of. impact on the truc‘k?
‘A At the back part of the door, in the body. '
Q. Just in front of the Body, or right in the corner of the
-body, or where?
" A. The door of the truck and the body are right close to-
.gether. There is only a small pmlel bet\\een them It ]nt
‘nbht there, ‘
" Q. Hadthe rear of. the truck cleared the 1101th lane or the
_eenter’ lane " of the Vu bmla Boach IIwhway at ﬂ]e time of
-impaect? °
- A. T should not think that the center lane Would have been
' cleared at the time of impact: 1 should think that
page 19 4 a portion of the truck would still have been in the
center lane at the point of impact.
Q. Which is the primary road and which is the secondar)
road at that inter 'section?
A. Well, there is a stop sign on Witch Duck Road. That
-would make it a secondary load Virginia. Beach Boulcvax;d
would be a pumaly road, or Route 38,

By Mr. Rixey:

" Q. Do you know a man named Lm ry ITamilton?
A. When I see him,
Q. Did yon see him at the scene of tlns ac cldont?
A. I did not see him that morning, no, sh

Mr. Pilcher: I object to.this line of questioning,
-‘The Court: I sustain the obJectlon O
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Mr. Rixey: You say you won’t.permit it?

The Court: TUnless the man shows 1ip, and he offers him
for evidence, then I will let. you show it. I think you will have
to keep the officer here if he objeets to it. ‘Do you object to
it, Mr. 'Pilcher? ,

Mr. Pileher: No, sir, becanse I do not think it makes any
difference.

The Court: Go ahead.

By Mr. Rixey:
Q. You say you know him, and you did not see him at the
scenef

page 20} A. I didn’t see him that morning. It took some
time, from the time the accident oceurred, for me
to get to the scene of the accident.

Q. How long did it take you to get there?

A. Between 15 and 20 minutes.

Q. How long did you stay after you got-there?

A, T stayed there quite a good while. I guess I staved
there an hour and a half.

Q. And you are satisfied that this Mr. Larry Hamilton w as
not there at any time that you were there?

A. Mr. Hamilton lives right there, and I would not like
to say whether he was there. If he was, I-don’t remember
seeing him. Mr. Hamilton’s place of business is right in
stght of where this thing occurred.

By Mr. Pilcher:

Q. If Mr. Hamilton said he saw the accident, would you
discredit him?

A. No. , o

Q. Did you get any subpocna for today?

A. T got two.

page 21 } GORDON FORSYTH,
the plaintiff, having been first dulv sworn, testified
‘as follows:

Examined by Mr. Pilcher:

Q. Mr. Forsyth, are vou the plaintiff in this suit?

A. T am.

Q. Will you tell the Court your name and address.

A. Gordon H. Forsvth. At the present time I live at 410
16th Street, Virginia Beach. At the time of this accident.I
-lived at 32 Holly Road, Virginia Beach.
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Q. Mr. Forsyth, were you in an accident on the morning of
"November 10, 19471

A, T was. _

4 Qé?By whom were vou employed at the time of- this acei-
én

A. At the time of this accident I was employed by the
Statte Farm Insurance Company, as an automobile ¢laims-ad-
Juster. 2

Q. Will you tell the jury the circumstances surrounding
this accident?

A. The Thursday previous to the accident I had gone to
the Eastern Shore for the State Farm Insurance Company
to investigate some claims. My business over there was ended
on Friday around noon. Instead of returning—

Mr. Rixey: If Your Honor please, I do not see what that
has to do with this case.
page 22} The Court: I do not either, Mr. Pilcher.
Mr. Pilcher: He started back a little previous.
IIe will get right up to the morning of the accident.
The Court: Bring him up to the morning of the accident.

A. T arrived in Norfolk on Monday morning from Wash-
“ington, D. C., on the boat. The boat arrived around 8 o’clock,
-or a little before. At the time I got my car off, I guess it
“was about 8. I wanted to go down fo Virginia Beach to-

change my clothes and wash, preparing to go to the office.
T had no specific time to be in the office, as I had no appoint-
“ments. Most of my work was cenfined to the outside—on
the road. -

I was traveling cast on Virginia Beach Boulevard, ap-

proaching the intersection of Witch Duck Road. As I ap-
proached that road—it is very straight going down from
Davis corner to Chinese Corner; it is a perfectly straight
road—I saw a group of colored people standing in the tri-
angle, waiting for onc of the buses going down to Virginia
Beach. I guess I was approximately 100 feet from the in-
" tersection when I took mv foot from the accelerator, or put it
over to the brake pedal in order to slow down while I passed
them. Just as I got my foot on the pedal, this truck—

page 23 } By Mr. Rixey:
Q. On the propeller? .
A. On the brake pedal. The truck was southbound on
Witeh Duck Road, and which I thought—I had seen it come
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np. I can’t really remember, gentlemen, whether I saw it
.come up and stop, but I remember seeing the truck there.
Here was traffic coming towards me from Vnomla Beach go-
ing toward Norfolk, and as one of the cars \vent past this
road, this truck suddenlv came out—drove out in front of
me. I guess T was 75 or 80 feet from the intersection at that
time. 1 immediately npphed my brake—pushed it as far
.as I could to the Aloor—and skidded and hit the tr uck ‘There
was absolutely no opportunity to stop my ear prior to the
_point of reaching that intersection or avoid Jitting the truck.

Mr. Rixey: If Your Honor please, that is a conclusion.

The Court: I sustain it, because I think that is arvumentav
tive. You tell the jury the facts, and they will draw their own
c,onclusmns.

A. That is the.story.

By Mr. Pilcher:

Q. How fast were you going-prior to secing these people
on the side of the.road?

A. T was going approximately 50 miles an hour
page 24 | just prior to the point where I saw these people
waiting for the bus,

Q. You say approximately. Do-you mean you were going
.over 50 miles an hour or undel .50. mlles an- hour?

‘A. No, sir,

Mr. Rixey: I think that is improper. - That is a leading
. question, ‘ )
Mr. Pilcher: I withdraw the question then,

‘By Mr. Pilcher:

Q. Are you familiar with that intersection?

A. Yes, sir, I. am. 1 have lived at Virginia Beach since
1946, and T travel that road back and: forth every day; some-
times more than-once or twice .a day. I knew that there
were stop signs on both sides of the intersection, on Witclr
Duck Road.

Q. Did you rely on that kmowledge?

‘A. Tdid, to the point that when I saw this truck was stopped
and the other cars were traveling towards Norfolk, I just
could not expect any truck to pull out, because there was
other traflic going to Norfolk. - This. other traffic I could sec
was still below—as a matter of fact, this slipped: my mind
just now: ~When that truck eame. across the- intersection,
Jessic Allen had his head turned to his: left,  looking dowe

. east, down the road at the traffic that was approaching him,
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I could sce his head turned directly east, as I am
page 25 } looking at yvou gentlemen now. e at no time that

I saw him looked to his right; rather, to the west
towards Norfolk from the direction that I was coming.

Q. You said first you saw the truck stopped at the stop
sign?

A. Yes. ’

Q. Where was the next time you saw the truck?

A. Coming from behind an automobile that was going west.
As that automobile cleared the inter seetion, there was a dis-
tance—I can’t estimate the distance between that car and
the cars that were following it—but then this truck imme-
diately pulled out behind the westbound car and started
across Virginia Beach Boulevard,

Q. After the accident did anyone stop there?

A. Yes, they did.

Q. Who!?

A. One in particular was Dr. Taylor.

Q. What did you do after the accident? ‘

A. Dr. Taylor took me over to his car and put a bandage
on my head, and took me in his car to DelPaul Hospital. We
left within two minutes of the time of the accident,

Q. How long did you stay at DePaul Hospital?

A. I think T got back to the scene of the aceident around
11:30. I may be wrong. It seemed to be about 11 or 11:30.

Q. Did you have any medical expense with re-
page 26 } gard to this accident?

A. Yes, I did. T have a $7 hospital bill in the
Emergency Room, $25 for X-rays, and I think $23 to Dr.
Taylor.

Q. What injuries did vou sustain in this accident?

A. T received a laceration right up here in the center of
my forchead.

Q. Show that to the jury.

A. (Does.)

Q. This laceration lere (pointing)?

A. That is right.

Q. Was that as a result of the acecident?

A. That is the result of the aceident. There is one across
the bridge of my nose, one on my right knee, and my shoulders
and muscles were injured. I don’t know how severely, but
they were all bandaged for several days.

Q. Yon heard the “officer testify just now relative to skid
marks. Could you tell the jury the approximate locations of
the cars after the aceident—the skid marks!?
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A. Well, I did not get much chance to look at the cars right
after the accident, because blood was coming out of my head
pretty severely right then. But my skid marks, as the of-
ficer testified, were 55 feet, 4 inches from the extreme right-

hand side of the road, and they were per fectly

) page 27 } straight. There was no weaving in them showing

that the brakes were bad, or that one brake was

tighter than the other which would pull it out of line. It led,

as I say, for 55 feet right to the point of impact. My car

struck the truck right at the door-—the right door—with the

bumper going underneath the truck’s running board. There

wasn’t any damage to my front bumper at all. It was com-
pletely on the front of tlie grill,

Q. Did you have any conversation with Mr. Allen relative
to the accident?

A. Yes. When Dr. Taylor pulled up and stopped and took
me over to his car to bandage my head, Allen had also re-
ceived a slight cut, and Dr. Taylor put a little pateh on that.
At that time I asked him why he came out on the road. He
said, ¢‘Mister, I didn’t sce you.”’ They were his only words.
At that time Dr. Tavlor got me into his car and pulled away.

Q. You have testified that vou were employed by the State
Farm Insurance Company?

A, Yes, sir.

Q. Do you know how quickly vou can stop vour car going
at 50 miles an hour; how far you will skid vour tires at 50
miles an hour?

+ A, Well, according to the safety regulations, Mr. Pilcher,

' "at 50 miles an hour vou are traveling 73 and three-
page 28 } tenths feet per second. The brakes of an automo-

bile at that speed will cause it to stop at a mini-
muim of 128 feet. The average driver’s reaction time per
second in feet is 55 feet. A total stopping distance for driver
and automobile wonld be 183 feet. In other words, at 50
miles an hour, according to the Safety Council, they have
figured it takes 183 feet to stop an automobile in a skidding
process.

CROSS EXAMINATION.

By Mr. Rixey:

Q. Mr. Forsvth, 1 understood your testimony was that you
saw a group of colored people alongside the road. Was that
to your right?
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A. Mr. Rixey, that group of colored people was standing
in a triangle that is east of the intersection—east of where
the accident occurred. They were directly in front of me.
As I drove down the road, I could see those colored people.

Q. Were they in the center of the road?

A. No, not in the center of the road. There is a very wide
opening there, and there is a triangle that comes in. If I
can borrow this diagram, I can deseribe it.

Q. Instead of destroying that, supposc you take another
one, if you will, sir. ‘

A. I will just draw it roughly. This is my di-
page 29 } rection, going east on Virginia Beach Boulevard.
The colored people that I refer to were standing

down here in this triangle.

Q. Just put a ‘“C*? there.

A. All right, sir (does). They were standing right in that
triangle, waiting for the bus.

Q. As I understand it, that triangle is made by the south-
ern edge of the Virginia Beach Boulevard and another road
that goes off at an angle?

A. That is right.

Q. That is in addition to the Witeh Duck Road?

A. Yes, sir.

Q. So there is another road that comes in at that point
at the junction of Witch Duck Road and Virginia Beach
Boulevard? _

A. That is right, sir. There is a serviee station over here, -
and a store right down in here.

By Mr. Pilcher: : .
Q. But those colored people were further east than Witch
Duck Road? :
A. That is right: The accident occurred here, and colored

people were some 35 or 50 feet east.

By Mr. Juror:
Q. Is that the Holland Swamp Road?
A. Yes, sir.
Q. And this is Tommy Davis’ place right here?
page 30}  A. That is right. .
Q. Is there a store or building in here?
A. There is a service station, or old store of some sort,
that has some pumps up in there.
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By Mr. Rixey:

Q. I understand, Mr. Forsyth, that vour testimony was
that you saw a group of color ed people when you were about
100 feet away; is that correct?

A. That was my. appr oximate distance, Mr. Rixey. I can’t
be exact.

Q. That was the first time vou saw the colored people?

A. T can’t say that it was the first time I saw them.

Q. If those colored people were 35 to 50 feet cast of the
intersection, then at the time vou saw those colored people
you were 50 to &5 feet from the intersection; is that right?

A. Approximately. As I said before, about 100 feet. Tt
may have been a little bit more or a little bit less.

Q. Had you see the truck at that time or not?

A. Yes, Mr. Rixey, I think I bad.

Q. You had already seen the truck?

A, That is right, sir.

Q. I understood your testimony before was that vou saw

the colored people first and then vou saw the truck
page 31 } afterwards. But, I am mistaken about it?

Mr, Pilcher: May it please the Court—
The Court: He is on cross examination.

By Mr. Rixey:

Q. Which did you see first?

A. Mr. Rixey, I won’t be able to answer that truthfully;
I mean, whether I saw the colored people first or the truck
first. That has been 11 months ago. I saw them both within
a fraction of a second.

Q. T understand that your attention was primarily cen-
tered upon the colored people?

A. No, sir.

Q. It was not?

A. No, sir. My attention was centered straight ahead.

Q. There was a stop sign over there?

A. Yes, sir. I knew there was a stop sign, and I saw the
truck.

Q. You saw the truck standing there?

A. That is right.

Q. There is no question about that?

A. There is no question about that.

Q. Tt was standing perfectly still when vou first saw it?

A. It may have been still or just moving up there; I don’t
know.
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Q. T want to know what you do know about it?
page 32} A. Sir?
Q. I want to know what you do know.

A. To me it appeared to be standing perfectly still.

Q. How far away from the boulevald was it when you saw
it?

A. Tt was pretty well close up to the houlevard, Mr. Rixey.

Q. How far do you think vou were from the intersection
when you saw the truck standing there?

A. Approximately 100 feet.

Q. And you say you were traveling at 50 miles an hour.
Traveling at 50 miles an hour, how fast were you going a
second ?

A. T think it is about 53 feect.

Q. At 50 miles an hour?

A. 73 feet (referring to card).

Q. So from the time that you say that vou saw the truck
standing there off the boulevard, standing still, when you
were about 100 feet away, you would travel that distance to
the intersection in somethmw over a sceond? Is that vour
testimony ¢

A. Rephrase that question for me.

Q. I understood you to say that when vou first saw the truck
standing still off the boulevard, you were abut 100 feet away

traveling at 50 miles an hour?
page 33} A. Yes, sir. ‘
Q. You say that traveling at 50 miles an hour
vou would go 73 feet per second?

A. That is right.

Q. So how lono' would it take you to travel 100 feet, travel-
ing at 50 miles an hour?

A. Approximately a sccond and a half or a second and
three-quarters.

Q. About a second and a third it would he, wouldn’t it?

A. Approximately.

Q. So you never saw that truek, whether it was standing

still or whether it was moving, until a second and a thll‘(]
or approximately, before vou struck it, did you?

A. Until he started to pull out—

Q. Just answer that question.

A. No, that is not so. You arc gelting me kind of balled
up.
pQ. I think the jury ean judge that. You were traveling 50
miles an hour?

A. That is right, sir.
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Q. Your attorneyv here tried to suggest to you that you
might have been going a little less than 50 miles an hour,
but you would not say that would you?

A, Mr, Rlxey, I wasn’t looking at the speedome-
page 34 } ter. I judge that my speed was applommate]v 50
. miles an hour. It could have been less.

Q You told the officer yon were going 50 miles an hour,
didn’t you?

A. T told him approximately 50 miles an hour.

Q. You told your lawyer you were going 50 miles an hour,
didn’t you?

. A. Approximately 50 miles an hour.

Q. And so you tell this jury here today that youn were go-
ing 50 miles an hour.

A. Approximately 50 miles an hour.

Q. At the time vou first saw the truck, wherever the truck
was, you were traveling at 50 miles an hour and you were 100
feet away from the mtersectlon that is right, isn’t it?

A. When that truck started fo pull out on me, Mr. Rixey,
I had my foot on the brake.

Q. T am talking about when yon first saw the truck.

A. There was no waiting period for me to put my foot
from the accelerator to the brake pedal.

Q. I am going 1o ask you to answer my question, if vou
will. T understand that when vou first saw the truck, wherever
the truck was, whether it was moving or standing still or
where it was, you were traveling at 50 miles an hour and you

were within 100 feet of the intersection?
page 35t A. Approximately 50 miles an hour. My judg-
ment was 100 feet, more or less.

Q And you say that your skid marks were perfectly
straight?

A, Per{’ectly straight.

. And the right-hand mark was 4 inches from the right-
hand edge of the hard surface?
- A. That is right.

(The sccond skeich was received and marked ‘‘Defendant’s
Exhibit No. 2.”%)

Mr. Pilcher: Mav it please the Court, at this time I would
like to determinc whether Larry Hamilton is here.

- (Does not answer.)

Mr. Pilcher: May it please the Court and gentlemen of
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the jury, this is what Dr. Taylor would testify to if he had
remained. Mr. Rixey, Dr. Taylor and I just jotted down a
few notes.

““That Gordon Forsyth had been in an accident November
10, 1947, about 8:30 A. M. I came by just after it happened.
Mr. Forsyth was bleeding from a cut over his forehead-and
abrasions of the face. I took him in my car to the emergency

room of DePaul Hospital, and sutured the lacera-
page 36 } tions and X-rayed his head and right arm for frac-

tures. No fractures were found. He came to my
office for dressings until his injuries were healed. My bill
was $23.”

I rest, if_ Your Honor please.

Mr. Ashburn: Your Honor, it is necessary for me to offer
some testimony in support of the special plea which I filed.
Is this the appropriate time?

The Court: I will leave it entirely with you gentlemen.

Mr. Ashburn: Which do you prefer, Mr, Rixey?

Mr. Rixey: If Your Honor please, I think possibly we
bad better take that matter up with Your Honor,

The Court: Supposc vou wait a little while. You have no
objection to his offering the evidence? -

Mr. Rixey: Well, I understood that Your Honor struck
the plea out, so there is no evidence to be admitted.

The Court: No. Let me say this:—

Mr. Rixey: We can take the matter up later.

A Juror: Your Honor, can I ask a question?

The Court: You cannot ask anybody a question except a
witness.

page 37 } GORDON FORSYTH,
being recalled, further testified as follows:

By a Juror:

Q. T would like to know what time vou left the boat.

A. T left the boat at approximately 8 o’clock. That was
about the time I got my car off.

By Mr. Rixey:
Q. You came in from Washington?
A. That is right, sir.
Q. And you brought your car down on the boat?
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A. Yes, sir.

Q. What time does the boat dock from Washington?

A. Tt depends upon whether it is early or late, Mr. Rixey.

Q. Was it early or late on this particular cccasion?

A. As far as I remember, it was on time.

Q. What time would it get there if it were on time?

A. 1t is supposed to get in around 7 o’clock.

Q. How long did it take you to get the car off the boat?

A. T think I waited about 15 minntes for my car to come
off the boat. I was on the pier about 7:30.

Q. And you traveled all the way down there at 50 miles
an hour, did you?

A. No, sir, not through the city.
page 38+ Q. How long had youn been traveling at 50 miles
an hour before this acicdent?
A. From the time that I was on the highway.

JUNIUS MILLER (col.),
ealled as a witness on bebalf of the defendants, having been
first duly sworn, testified as follows:

Examined by Mr. Rixey:

Q. Your name is what?

A. Junius Miller.

Q. Where do you live?

A. Lynnhaven is my mail route,

Q. How long have yvou lived in Princess Anne County?

A. All my life,

Q. We are talking about an accident that occurred af
Chinese Corner on November 10, 1947, somewhere around
8:30, or thereabouts, between a truck driven by Jessie Allen
and a car driven by Mr. Forsyth here. You remember the
accident, do you?

A. Yes, I do.

Q. Where were you?

A. T was standing on the curbstone waiting for the man I
was working for, Mr. Kramer.

Q. How many people were there with you?

A. There wasn’t anybody standing there with
page 39 } me.
Q. You were there by yourself?

A. By mysclf.

Q. I want you, if you will, to designate that place on this
sketeh. Look at this. This is the Virginia Beach Boulevard,
with three lanes?
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A. Yes, sir.

Q. This is in the direction of Norfolk, and this is in the
direction of Virginia Beach. This is the Witch Duck Road
and this, I understand, is the Holland Swamp Road. Are
vou familiar with that?

A. Yes, sir.

Q. Show us where you were standing?

A. Let me see how you are pointing your pencil. This is
the Witeh Duck Road?

Q. That is right. Norfolk is in this direction and Virginia
Beach is down here. ' :

A. Well, if this is the Witch Duck Road here, which way
would Jessic be coming? Which way would the truck be
coming?

Q. 1 want you to do the testifying. This is Norfolk down
in this direction?

A. That is right.

Q. And Virginia Beach is down here. There are three
lanes in the Virginia Beach Boulevard. Here is the Witeh

Duck Road back here. Here is the Holland Swamp
page 40 } Road. Does that mean anything to you?
A. Yes. ,

Q. Where were you standing, and which way were the two
cars going? I want you to do the testifving.

A. This is going towards Virginia Beach?

Q. That is right.

A. This should be the Witch Duck Road coming here.

Q. Right across here?

A. Yes. This curbstone that I have reference to, that is
not cxactly parallel with the road here. But, I would say
I was standing probably—if I would say this was the curb-
stone I was standing on—

Q. Would you be able to draw that if I gave you a picce
of paper—a diagram of what you want to say?

A. If you will let me tell you what I have in mind, beeause
I am afraid T would not draw it exactly right.

Q. All right.

A. If this is the road coming here, there was a State High-
way stone that I was standing on.

Q. You were standing on a State Highway slone?

A. Yes.

Q. How far from the hard surface of the Virginia Beach
Boulevard is that highway stone?

A. T could not say definitely.
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Q. Approximately? Isit 1 foot, or 10 feet, or 50
page 41} feet, or what is it?
A. Pr obably 3 feet.

Q 1t is on which side of Virginia Beach Boulevard as vou
face towards Virginia Beach?

A. The stone?

Q. Yes; where you were standing?

A. That stone wasn’t exactly opposnte the direction com-
ing out from Witeh Duck Road.

Q. Just listen to my question. I want to know on which
side of Virginia Beach Boulevard was that stone. Was it on
the left-hand side or the right-side side as you face towards
Virginia Beach?

A. On the right-hand side.

- Q. Where was it in reference to the Witch Duck Road?

A. It wasn’t exactly parallel with the road, but kind of
off just a little bit. I don’t know definitely how far it was.

* Q. Do you know the points of compass there: North and
south?
+ A. I think I do.

Q. As you are going down towards Virginia Beach, you are
gomg east, so north would be to your left?

~A, Yes.

Q. And south would be to your right going down the Vir-

ginia Beach Boulevard, facing Virginia Beach; is
page 42 } that right?
A. Yes

Q. Where would that stone be in reference to the Witeh
Duck Road?

A. Let me show vou how I was standing. I was standing
in this direction. This road wasn’t exactly parallel with the
stone. I was standing, looking in this direction across the
highway. While T was standing there, Jessie Allen drove
up. When he drove up I did not notice in what direction he
was looking. I would say say that. But, as he drove up
there, he stood there.

Q. Did he come to a dead stop?

- A. He said he came to a dead stop.

‘Q. How long did he stay there?

A. T could not say, but he came to a stop. While he stood
there, I was still looking not exactly at him, but I was wait-
ing for my man. T didn’t have my mind exaectly on him,
but I saw him come to a stop. Then in the meantime I
heard a man applving his brakes to his ecar. That caused me
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to look then in that direction. Then when I looked, all of
a sudden I saw the car hit.

Q. I"'rom what you saw, could you give the jury an idea
of how fast that car going?

Mr. Pilcher: May it please the Court, I object to that.
A. T could not, because I don’t know.
page 43 } The Court: He has said he doesn’t know.

By Mr. Rixey:

Q. How far away was that car from the intersection when
vou first heard the application of brakes and looked at it?

A. T don’t know because when I heard the brakes—naturally
I would listen then—when I heard the brakes applying, I
was still looking for my man. I was afraid he might get by
me and I would not see him. When I heard the brakes apply-
ing to his car, then I looked.

Q. And you can’t tell us how far it was away from the
intersection when you first it?

A. No, I could not tell that.

Q. When you first saw it, it had its brakes on?

A. T am sure he had them on, because that noise I heard,
I knew it was the brakes from his car.

Q. Tell us, please, what part of the automobile struck the
truck?

A. Well, I don’t know definitely. When the crowd began
to rush up there, then I had to leave. I looked across and I:
saw my man coming. I am not able to tell you any more
than what I saw just then.

Q. Did you talk with ecither one of these drivers after the
accident?

A. No, T didn’t.
page 44} Q. How long after the accident did you get in a
car and go off?

A. After the accident happened, in a few seconds T looked
across the road and T saw Mr. Kramer coming. I got in his.
ear. We didn’t move away then, but I didn’t hear no con-
versation from either one of them.

Q. In whose car did you get?

A. Mr. Kramer’s—Dan Kramer, the man 1T was working
for,
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Q. When you talk about the highway stone, are you re-
ferring to the abutment of the highway ditch?

Al Yes: -

Q. Itis the abutment to the ditch?

A. This stone, I guess, must be the highway stone. That i«
the stone I stood on every morning.

Mr. Rixey: If Your Honor please, might I ask this wit-
ness to stand down and. let Mr. Oliver draw a little diagram
of that scene there?

The Court: I do not see any objection to it. Have you
anything to say about it, Mr. Pilcher?

Mr. Pileher: No, sir. I would like to have it cleared up
for my own benefit, Judge.

page 45 } W. W. OLIVER,
one of the defendants, having been first duly sworn,
testified as follows:

This Witech Duck Road is supposed to be 30 feet—15 fect
from center to center. But at this point, there is an angle
there. There is an angle here of land that is not paved en-
tirely. Right up in herve is paved. There is an abutment right
here. llerve is where I think he was standing.

Junius Miller: That is where I was standing.

A. There is a distance from the south side of the Virginia
Beaceh Boulevard at this point to this abutment of 30 feet;
from the south side of the paved Virginia Beach Boulevard
to this abutment is a distance of 30 feet.

By Mr. Rixey:

Q. And that abutment is the abutment to a culvert, I take
it, that goes under the boulevard?

A. Yes.

Q. This is the Holland Swamp Road?

A. The ITolland Swamp Road. The first building is prob-
ably 25 feet from the road here. Then it is several hundred-
feet from Witch Duck Road to the second store. Now, ihi=
store up in here is probably 200 feet from this point. There
is a bus stop here. I don’t know whether the group Mr. For-
svth was talking about was there, or whether he was talking
about this man here.
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page 46 } JUNIUS MILLER,
being recalled, further testified as follows:
Examined by Mr. Rixey:

Q. Junius, you have heard Mr. Oliver describe this abut-
ment here at the end of the culvert that goes under the boule-
vard. Was that where you were standing?

A. That was where I was standing.

CROSS EXAMINATION.

By Mpv. Pilcher:

Q. You were waiting for Mr. Dan Kramer?

A. Mr. Dan Kramer.

Q. Where was Mr. Dan Kramer coming from? Was he
coming from Norfolk or was he coming from Virginia Beach,
or where? :

A. I don’t know where he was coming from. He was sup-
posed to come in the same direction as Jessie was coming
from.

Q. He comes up Witch Duck Road just like Jessie came
from?

A. Yes. ‘

Q. Were you standing to get in his automobile before he
crossed the Virginia Beach Boulevard or after he crossed
the Virginia Beach Boulevard.

A. T was standing there waiting for him.
page 47 } Q& On which side of the Virginia Beach Boule-
vard? i

A. I was standing on the right-hand side. That stone I
had referenee to, that is on the right-hand side headed towards
Virginia Beach.

Q. Mr. Kramer would have to cross the Virginia Beach
Boulevard before he picked you up?

A. He was already across there. He had been out probh-

- ably looking after some other matters. When I looked to-
wards the store over there, I saw him coming. '

Q. He had crossed the Virginia Beach Boulevard and was
coming on down Witch Duck Road towards Princess Annc
Court [House?

A. He had already ecrossed. He was over on that side to-
wards the store. '

Q. Did you see Jessie Allen stop?

A. Yes, I saw him stop.

Q. Do you know Jessie Allen?
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A. Yes, I know him.
Q. When he stopped, did you say any words to him? Did
you say anything to him when he stopped there?
A. T couldn’t say anything to him, because he was on the
other side of the road.
Q. After the accident?
A. No, I didn’t say a word to him.
Q. You were facing towards Virginia Beach
page 48 } Boulevard?
A. I was facing towards the Witech Duck Road.
Q. Right up the Witch Duck Road towards the Virginia
Beach Boulevard?
I had the privilege of lookmtr in either direction.
Which way did this automobile come from-
From Norfolk.
From your left?
. He was coming from my left.
Going to the right?
. Yes.
When was the first time you saw the automobile?
. The first time I saw this automobile was when I heard
the brakes applied. That was the only time I recognized the
car then, when I heard the brakes, as it was such a noise.
Then I turned to look, and then I saw this car.
Q. How long did Jessie Allen stay stopped?
- A. T could not possibly say.
.- Q. Did you see him when he drove up to this stop sign?
A, Yes, I saw him. My mind was on this man as I was
afraid he would get away from me. .
Q. But you looked at Jessie Allen?
A. I looked at him for a second or two.
-+ Q. Did he stay stopped for a second or two?
A. Certainly he did.
page 49} Q. Did he wait for any traffic to go by before he
started out?
.. A. He waited; how long he was waiting, I can’t tell you.
- Q. When you saw Jessie Allen—did you see Jessic Allen
start up again?
A. T did not notice that.
Q. How far had Jessie Allen gotten when vou first heard
Mr. Forsyth’s brakes?
A. T did not understand you. .
* Q. You say you saw Jessie Allen stopped?
A. Yes, I saw him.

POPOPOPOP
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Q. How far was he stopped from the Virginia Beach Boule-
vard? How far back up Witch Duck Rogd was he from the
Virginia Beach Boulecard?

A. I really don’t know, because I could not look that far
across the road to see. I could not give you no answer on
that.

Q. Where was he when he was hit?

A. Where was he? :

Q. Where was Jessie Allen when his truck was hit?

A. He was on the highway there. How far he was, I could
not say.

Q. He was in the middle of the highway?

A. I could not say definitely whether he was or not.

Q. Did Jessie Allen try to stop? Did you see any
page 50 }.evidence of his trying to stop at all?

A. T don’t really know. I was looking for my
man, and I was afraid if I saw too many things, I would lose
the man who was to take me away.

Q. Where was Jessie Allen when you first heard Mr. For-
syth’s brakes? When you looked around to see Mr. Forsyth,
where was Jessie Allen?

A. He was coming across then.

Q. Was he in the middle of the road?

A. I said that I don’t know whether he was in the middle
or not.

Q. You don’t know where he was?

‘A. He was on the highway when the other man hit him, but
how far over I don’t know. I would not dare say, because
I don’t know.

Q. When you saw Jessie Allen in the middle of the road—
vou have heard the brakes, and here is Jessie Allen in the
Virginia Beach highway—could you see Jessie Allen in the
truck then? Could you recognize that Jessie A]len was driving
the truck?

A. T knew him, to begin with.

Q. You knew he was driving that truck?

A. Certainly, he was driving it.

Q. Could you see him in the truck?
page 51}  A. I did not notice.

Q. Could you see him through the windshield?

A. If T had took time to look; but, when I saw the accident,
I was still looking for my man.

Q. There is no criticism about that. Did you see him behind
the windshield? Did you see him steering the truck?
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A. Did I see him steering the truck?

Q. Yes. Could you sce through his windshield?

A. I did not notice.

Q. Was his windshield clean enough to see through it?
A. 1 did not notice that.

~ Q. Youdon’t know in which direction Jessie Allen was look-
ing when he came out on the highway, do you?

A. T could not say.

LUCAS JONES (Colored),
called as a witness on behalf of the defendants, having Leen
first duly sworn, testified as follows:

Examined by Mr. Rixcey:

Q. Your name is Lucas Jones? .

A. Yes, sir.

Q. Where do you live?

‘A Kempsville,

Q. How long have you lived in the County?
page 92 }  A. About 8 years.

Q. Where were you at the time of the accident,
Lucas?

A. Chinese Corner.

Q. Where were you there?

A. Standing, waiting for the bus.

Q. Were you there at the same place where Junius Miller
was, or were you down further?

A. T was down farther.

Q. I want you to tell the jury here in your own words what
you saw about this accident. Did you actually see the acei-
dent? '

A. Yes, sir, I did. I was standing up there.

Q. Tell us everything you saw.

A. All T know, Jessic Allen come up to the stop sign and
stopped.

- Do you know he stopped?

. Yes, sir.

How long did he stay stopped there?
. T would say about 2 or 3 minutes.
What is that?

A. About 2 or 3 minutes.

Q. Did he let any traffic go by?

A. Yes, sir; both ways.

Q. Do you know how much?

OO O
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A. He let several cars pass.
page 53 } Q. And then he eame on across, did he?
A. Yes, sir.

Q. How close did "he stop to the hard surface part of the
boulevard?

A. T would say about 2 feet back.

Q. And then he started across from a stopped position?

A. Yes, sir.

Q. Did he come across there fast or d1d he go slow, or
what?

A. He come across gradually.

Q. Did you see the other car that struck him before it
struck? :
. No, sir, I didn't.
What?
. No, sir, I didn’t.
You never saw it?
. No, sir.
Did you hear it?
. I heard it when he put on brakes.
. When you heard him put on brakes, did you then look

o>p>@>@>

at 1t?
A. Yes, sir. I looked around and, when I looked around, he
was into the truck.
Q. Did he hit it a hard blow?
A, Yes, sir.
Q. How far did he knock it? '
page 54} . A. I would say he knocked the truck about 2
or 3 feet. .
Q. You did not see the automobile before the actnal im-
pact?
A. No, sir.

CROSS EXAMINATION.

By Mpr. Pilcher:

Q. You say that Jessie Allen was 2 feet from the Virginia
Beach Boulevard?
I said he drove about 2 feet to the road and stopped.
Two feet to the hard surface?
That is right.
How far could Jessie Allen have seen towards Norfolk?
About half a mile or a mile,
Half a mile or a mile?
Yes, towards Norfolk.

POPOFOH
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page 55 } JESSIE JAMES ALLEN (colored),
"~ one of the defendants, having been first duly
sworn, testified as follows:

Examined by Mr. Rixey:
Q. Your name is what?
A. Sir?
What is your name?
My name is Jessie Allen.
- How old are you, Jessie?
. 60 years old.
Where do you live?
. I live in Princess Anne.
How long have vou lived in Princess Anne County?
I have been here ever since 1907.
For whom do you work?
I work for Mr. Oliver.
How long have you been working for Mr. Oliver?
. Around 30 years.
Are you trained for anything?
. Yes, sir; driving, I was trained for that.
Drlvmg?
. Yes, sir.
Are you a mechanie?
A. Yes, sir.
Q. How long have you been a mechanic? How long have
you driven automobiles?
page 56 }  A. About 25 years.

>@>@>@?@?@&@>@@@

.

Mr. Pilcher: May it please the Court, I would like to ob-
jeet to some of these leading questions.
The Court: Sustained.

By Mr. Rixey:
- Q. State whether not you were driving this truck belonging
to Mr. Oliver at the time of this accident.
. Well, on the 10—
Wait a minute. You were driving it, were you?
. Yes, sir.
And vou were working for Mr. Oliver at the time?
. Yes, sir.
T want you to deseribe this truck to the jury.
. Well, this truck is a Ford truck, 1940, panel body.
What? :
. 1940 Ford truck. It is a panel body. I was driving it
on the 10th of November. I w ent out {o work, and I had for-
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gotten some of my tools, so I turned around and started back
home to get what I had left.

When T got back up there to the Virginia Beach Boulevald
I stopped and waited for several cars to pass coming from
the Beach and coming from Norfolk.

Q. Jessie, did you stop before you started across there?

A. Yes, sir, I come to a complete stop.
page 57} Q. How long did you stay stopped?
: A. I stood there 2 or 3 minutes, or a little

longer.

Q How close were you to the boulevard while you were
standing thele?

A. I wasin 4 feet of it.

Q. And then you looked both ways?

A, Yes, sir.

Mr. Pilcher: I object, may it please the Court.
.The Court: I sustain the objection.

A. Yes, sir, I looked both ways. I stood there and looked
both ways. Several cars came from the Beach going to Nor-
folk, and several cars came from Norfolk going to the Beach.
So, after they all passed, I looked back again this way, and
1 secen no cars, and I looked back towards the Beach, and I
pulled across. After I got across to the next lane, I heard
brakes squealing. . When I turned around, the car was on me
then, so I throwed on the brakes to keep from slldmn around
any further. He hit me.

Q. When you were hit, where was your truck?

A. My front wheels was off the hard surface—the conerete.
My cab was just about in a foot, T gness, off the concrete.

Q. About a foot from where?

A. Just like this is the front part of the truck
page 58 } and this is the cab.
Q. About a foot from the edge of the hard sur-
face?

A. That is right.

Q. How far was the rear end of your truck at the time of
the impact across the road?

A. That would make my wheels just across that center
line.

Q. Would any part of vour truck be extending into the
middle lane?

A. The body is around 12 feet long, and it is about 2 feet,
I guess, that sticks over the body—over the wheels.
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Q. What sort of blow did he hit you?

A, He hit me a terrible blow. He hit me hard enough to
knock me around, I reckon, 15 feet.

Q. He knocked you 15 feet?

A. Yes, sir.

Q. What part of your truck did he strike?

A. He struck just between the cab and the back wheels;
just about the center.

Q. Just about the center?

A. Just about the center of the truck.

Q. And you say he knocked you 15 feet?

A. Yes, sir, around 15 feet—the rear end of it.

Q. Did he blow any horn before he hit you?
page 59} A. No, sir, no horn was blown.

Q. State wllethe1 or not there was sufficient
room for him to have turned to his left and gone to the rear?

A. Yes, sir, there was plenty of room.

Mr. Ashburn: If Your Honor please, 1 obJect to that ques-
tion, beeause it calls for an expresssion of opinion.

The Court: I think so.

Mr. Rixey: If Your Honor please, that is not an expres-
sion of opinion. I am asking him if therc was sufficient room
over there—

Mr. Ashburn: You asked him whether or not in his opinion
there was sufficient room.

The Court: I sustain the objection.

By Mr. Rixey:

Q. I ask you then how much room there was between the
rear end of your truck and the left-hand edge of the hard
surface?

A. Well, there was a lane and two-thirds, any way, I will
say that.

Q. Was anything coming at that time?

A. No, sir, there was uothmn coming to the left of me at
that time.

Q. Did you have any conversation with Mr. Forsyth, the

driver of that ear, there on the scene?
page 60 }  A. No, sir, I didn’t.
Q. Did you Liear Mr. Forsyth say whether he saw
you or not?

A. When I seen him, he was getting out of his ear and com-
ing on around there. About that time Dr. Taylor was around
there, so he treated him. Ie asked me was I hurt. I had a
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cut.tup over my face, so he treated that. He put a plaster
on it. .

Q. T am not talking about Dr. Taylor. I am talking about
Mr. Forsyth.

A. I said that I didn’t have any talk with him,

Q. So you didn’t say anything to him, and he didn’t say
anything to you; is that right?

A. Yes, sir, that i 18 u«rht

CROSS EXAMINATION.

By Mr. Pilcher:
. Do you wear glasses, Jessice?
. No, sir; only just when I am reading.
You wear them when you are reading?
. Yes, sir.
Where had you been on the morning of November 102
. Where had I been?
Where had you been? .
A. I had just come from home and went down to
page 61 } my work, and I had forgotten some of my tools,
and I turned around to come back to et them.

Q. Who was in the truck with you?

A. No one.

Q. No one was in the truck w1th }ou ?

A. No, sir,

Q. Iad you already crossed the Virginia Beach Boulevard
one time that morning?

A. T had crossed one time, ves, sir.

Q. And you went on up Witech Duck Road?

A. I went on up Witeh Duck Road to the place where I
work at.

Q. Then you turned around and staried back?

A. Yes, sir.

Q. Did you have any special job up there to do where you
were going to work that morning? What were vou going to
do?

@>@>@>@

. Yes, sir, I had a special job there.

What were you going to do that morning?
. I work in a garage.

You work in a garage?

. Sure.

What time are you due at work?

. I am supposed to be at work at 8 o’clock.

>OPOFO>



50 Supreme Court of Appeals of Virginia
Jessie James Allen (colored).

Q. You were late for work that morning?
‘page 62} A. No, sir, I wasn’t late; I was on time.
: Q. You \\ele on time?
A. Yes, sir.
Q. Did you have time to go back home and plck up those
other tools and still get to work on time?
. No, sir, not to "et back in that time.
Had you alreudy been to work that morning?
. I had been to work, ves.
Did anybody tell you to go and get those tools?
. No, sir, no one told me.
Did you tell anybedy you were going to get them?
. No, sir.
You did not tell anybody you were going to xet them?
. No, sir.
. I-Iow long did it take you to go home and get those tools?
. It is about six miles, I guess. I make it down there in
about 20 or 25 minutes.
Q. What jobedid yvou have to do that morning?
. A. Working on cars—automobiles.
Q. Working on automobiles?
A. Sure.
Q. Do you get paid by the hour?
A. Yes, sir. :
page 63} Q. Were vou being paid while you went home?
A. 1 get paid by the day.
- Q. Were you being paid while you went home that morn-
ing?
A. Sure.
Q. When vou came to the Virginia Beach Boulevard, did
you see a stop sign?
A. Yes, sir.
- Q. Did you stop at the stop sign?
A. Yes, sir.
Q. How close is the stop sign to the Virginia ‘Beach Boule-
vard?
A. T could not tell exactly how close it is, but I stopped
right off of it.
Q. Where was the stop sign relative to your front bumper?
A. My front bumper, T will say, was in 4 feet of the hard
surface.
Q. Your front bumper was?
A. Yes, sir. T was in four feet of it.
Q. Where is the stop sign? Is that four feet from the hard
surface?

>@»@>@>@>@>
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A. No. I guess that is a little bit farther back.
Q. 25 feet or 30 feet?
A. No, sir, it is not that far.
page 64} Q. Did you see Junius Miller?
A. Yes, sir, I saw him standing on the other
side when I came to a stop.
Q. Did you speak to him that morning?
A. Not until after I had the wreck. I didn’t have any talk
with him.
Q. When you got up to the highway, how long did you wait?
A. T waited 3 or 4 minutes before I started to eross.
Q. Do you know how long 3 or 4 minutes are? .
A. Yes, sir.
Q. I am not going to ask you to tell me how long it i IS, or to
time it. How many automobiles went by?
A. Well, as near as I can guess, about 3 or 4 from the beach,
and 2 or 3 from Norfolk.
. Three automobiles from the Beach?
. Yes, sir.
Where were they when they first came up there?
. About as far as'from me to that store out vondel
When you first came up?
‘When I came up.
And those three cars went right by ?
. Yes, sir; and some more came from towards Norfolk.
Q. How fast were they going?
page 65} A. They were driving around 40 or 45 miles an
hour.
Q. And it took three or four minutes for them to go bv
there?
A. I guess it did. I stood and looked until I scen my way
clear.
Q. Do you know how long an average traffic light stays
ereen?
- A. Tt is according to how much traffic runs under it.
Q. The average traffic light, how long will it stay green?
A. Three or four minutes, I guess; something like that.
Q. Would it surprise you to know that it stays green about .
20 seconds?
A. T would not say. That is something T don’t know.
Q. When you started off across the stleet did you look
towards Virginia Beach to see if anything was coming?
A. Sure.
Q. Did vou sce Dr. Taylor’s car coming?

FOPOPOPOL
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A. No, sir. I scen him when he passed around me while I
was standing there.
Q. Did you see him as you started out?
A. T said T seen him as he passed by me.
Q. Dr..Taylor’s car?
A. Yes, sir. I was standing still then.
Q. You were standing still when Dr. Taylor’s
page 66 } car went by?
A. When it went by.

By the Court:

Q. You mecan after the accident?

A. No, sir. He went by and turned around. I think he
said he turned around and came back. IIe heard the acci-
dent.

By Mbr. Pilcher:

Q. Did you sce any other cars coming from Virginia Beach?

A. No other cars.

Q. Did you look towards Norfolk when you started out?

A. Yes, sir, I looked towards Norfolk.

Q. How far could you sec up the road when you looked to-
wards Norfolk?

A. T could see up the road far enough to sce a car.

Q. Could you sce a mile?

A. No, sir, I couldn’t see a mile.

Q. T think Lucas Jones said you could see half a mile to
a mile up the road; is that right?

A. You probably could if vou got out there in it.

Q. He said vou were right there at the road, and vou could
see up the road?

A. T was 4 feet from it.

Q. Did you hear the police officer testify that if you were
out of the road you could see half a mile?

page 67 }- Mr. Rixey: He said in the road.

A. He sure did. I was looking right at him. He said in
the road.

By Mr. Pilcher:

Q. Were you in the road?

A. No, sir, T wasn’t in the road.

Q. How wide is the shoulder on the Virginia Beach High-
way?
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- A. T guess it is around 10 feet; 9 or 10 feet, or maybe
farther.

| Q. You had passed the trees and bushes in that wacant
ot?

A. T don’t know whether I had or not but I stopped where
the stop sign said to stop.

Q. How fm up the road towards Norfolk could you see
when you were parked just 4 feet from it?

A. T could sce far enough to know my way wouldn’t have
been clear if there had been a car coming.

Q. And then you started on across?

A. Certainly.

Q. How many gears does that truck have?

A. Four.

Q. Four gears?

A. Four.

Q. Which gear did vou start off in?
page 68 }  A. I started across in first.
Q. First?

A. First gear. I have got a low speed on if, but I don’t
never use that no way, unless we are pulling a heavy load.
So you started off in second?

. First gear.

But then there is one lower than that?

. First, second, and third.

And you drive all the time in thud gear?

. High gear.

So the fourth gear is an extra low gear?

Yes.

How fast can you go in that first gear or second gear?
. I don’t know, sir. "I have never tned it out.

How fast do vou usually *‘get going’’ hefore vou shift?
. T wouldn’t have been going across there much more
than—I would say not over 5 or 6 “miles an hour, anyway.

Q. You were going 5 or 6 miles an hour?

A. Not any more in that first gear,

Q. How long did it take you to go across the road?

A. T would “not know how long it takes me to go aeross
there.

POPOPOFOFOPO

Q. How far did you actually go from the time
page 69 } you started until the time you were hit? How
far did you travel?
AT traveled across there to the last lane.
Q. How far is that in feet—10 feet, or 15 feet, or 50 feet?
A. 18 feet.
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Q. 18 feet?
A. Tt is supposed to be. Kach lane is 9 feet, isn’t it?
Q. Your truck went how far now?
A. 1 say, I suppose these lanes arc 9 feet, aren’t they?
Q. Each lane?
A. Yes, sir.
Q.

I think the police ofﬁcer said that it was 11 feet for
cach lane.

A. Well, I don’t know.

Q. So you went 33 feet, plus the 4 feet that you were off
the highway?

A. Well, my front wheels were extending in the last lane.

Q. So in other words, you went about 37 foet?

A. T guess so.

Q. How long would it take you to go that 37 feet?

A. T could not tell you long it take me.

page 70} Q. You were going 10 miles an hour when you
were hit?

Mr. Rixey: He said he was going 5 or 6 miles an hour.
A. I said 5 or 6 miles an hour.

By Mr. Pilcher:

' Q. Did you have any load on the truck?

A. Nothing at all.

Q. When was the first time you saw Mr. Forsyth?

A. When was the first time? When I heard the brakes
squeal, and he was right up on me.

Q. You did not see him before?
'A. No, sir, I did not.

Q. How close was he to you when you first saw him?

“A. He was the distance from here to that chair.

Q. Is that five feet?

A. Yes, sir. He was so close that I just throwed my foot
on the brake and come to a stop.

- Q. Did he damage your right front fender?

‘A. Yes, sir; he hent up the corner.

Q. He bent’ up the right front fender?
_ f)\ I say, he bent up the corner of the step, back of the
ca )

Q. Did he damage your right fr ont fender? :

A, Yce, sir, hc caused damage there by hitting

page 70 } the step.
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. He hurt the right front fender?

. Yes, sir.

. Did he hurt your right front wheel at all?

. No, sir; he did not get up that far.

How about the door?

He broke the motor mount all off.

He broke the motor mount off?

. And bent both sides of the chassis, in a rainbow fashion.
He broke the motor mount?

Yes, sir.

That is up in front of the cab, isn’t it?

. That is right. He did that when this car struek in the
center and Jerked the motor around.

Q. So he did a lot of damage up around the front end of
vour truck, too, didn’t he?

A. He did by hitting something.

Q. How much damage did he do to the right front fender?

A. No more than just bent it up. When he struck the
running board, he bent the fender up.

Q. Do you have hub caps on the trpck?

A. No, sir. It just has little cams that you serew in.

Q. Did he hurt that?

A. No.
page 72} Q. He did not hit that far?
A. No, sir.

Q. Where did his right front fender hit your truck?

A. Tt just hit the edge of the cab and the running board.

Q. And the edge of the fender?

A. The fender runs out about even with the cab, behind.

Q. I am talking about his right front fender. Did his
right front fender hit your right front fender?

A. That is about where it hit at.

Q. His right front fender hit your right front fender?

A. Yes.

Q. And his left front fender hit your cab?

A. His right front fender hit,

Q. This (model) is a bus, and this is an automobile. You
can place the back wheel here and the front wheel. Where-
abouts along there would he have hit; approximately where-
abouts?

A. This is the front part of the truck right here. This is
the edge of my fender.

Q. Was that where he hit?

A. Right at the back.

 FOFOFOLOFOrD
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Q. You have got a lot of body on that truck?
A. Here is the wheel back here. He just did miss the rear
wheel. '
page 73} Q. Then he hit you just about in the middle?
A. Just about the middle.
Q. How long is your truck?
A. I guess it is around 16 or 17 feet.
You have got a 12 foot body?
. Yes, sir.
. And you have got a door on there?
. Yes, sir. .
How wide is that door?
. I don’t know how wide it is.
It is an average door about 4 feet.
. No, sir.
. About a 3 foot door?
. Yes.
How far out is your hood?
. Well, it extends about three feef.
The hood is about 3 feet?
. Yes, sir. That would 18 feet.
. You have got a bumper out there, so it would be about
20 feet?
A. Yes.
Q. And vour bumper was one foot over the Virginia Beach
Boulevard when you were hit?
A. No, sir; the front wheels were.
Q. So then you say 18 feet for the truck, and it would be
20 feet if you include the bumper?
page 74 ¢ A. It would not be 20 feet.
Q. How far would it be?
A. The garage we have, it would not go in there.
Q. You have a 20 foot garage, and the truck would not fit
in there?
A. Isay, if it were that long, it would not go in there.

By Mr. Rixey:
Q. Does the truck go in the garage?
A. Yes, sir.

B PO PO
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By Mr. Pilcher:

Q. In other words, how far is it from vour front whecl
to the back of your truck—to the back of the body? Is it
about 18 feet, or 15 feet?
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A. From the front wheel to the back end of the body?
Q. That is right.
A. T reckon it would run 17 or 18 feet.
Q. From the front wheel to the back of the body?
A. Yes.

Q. And your truck was onc foot over, which mean you ex-
tended back on the highway about 17 or 18 feet?

A. The cab was one foot over there.

). Just now you said the front wheels.

Mr. Pilcher: That is all.
Mr. Ashburn: Your Honor, I want to ask him

page 75 } one or two questions.

Mr. Rixey: Your Honor please, I think only one counsel
ought to examine the witness.

The Court: Do you object to it?

Mr. Rixey: Yes, sir.

The Court: I will overrule you. You can except to it.

By Mr. Ashburn:

Q. Jessie, have you decided how long you think this truek
was?

A. Have I decided?

Q. Have you decided how long you think it was?

A, 1said it is around 17 or 18 feet.

Q. An ordinary Ford passenger car is a little over 16 feet
long, isn’t it? You say you are a mechanie.

A. T haven’t measured cither one.

Mr. Rixey: I object to counsel doing the testifying here.
Mr. Ashburn says an ordinary Ford car is a certain length.

The Court: He was asking him if it was,

Mr. Rixey: But, he was telling him.

Mr. Ashburn: Your Honor, the witness is on cross exami-
nation. I am entitled to lead him or interrogate him in any

manner I please.
page 76 }  Mr. Rixey: He is not entitled to testify.
The Court:. No.

By Mr. Ashburn:

Q. Jessie, do you agree, as a mechanic, that an ordinary
Ford passenger car is at least 16 feet long, from the front
bumper to the rear?

A. I don’t think it is.
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Q. Certainly, this Ford truck that you were driving is much
longer than an ordinary Ford passenger car, isn’t it?

A. Isaid about 17 or 18 feet.

Q. This is a big stake body Ford truck?

A. No, it is not a big stake body.

Q. Is it a ton and a half?

A. A ton and a half.

Q. You teld the jury on your direct examination, in re-
sponse to your counsel’s question, that it had an overhang. I
understood you to say, of 2 or 3 feet?

A. What do you mean?

- Q. On the rear, behind the wheels?

A. Yes, sir, about 2 feet.

Q. Have you ever measured it?

A. T have measured the body part.

Q. But you never measured from the front bumper to the
rear bumper?

A. No.
page 77 } Q. Would you say it is not as long as 24 feet?
A, The truck?

Q. The whole busivness—from the front bumper to the rear
end?

A. T would swear it is not 24 feet,

Q. You would?

A. Yes, sir.

Q. But you have never measured it?

A. I have never mnecasured it, but I know it is not 24 feet.

Q. Although you knew this case was going to be tried, and
you knew thé length of the truck was an important question,
and the truck was in your possession, you never measured it?

A. No, T never measured it.

Q. Mr. Rixey asked you if you had any special training for
anything, and you said you had special training as a driver?
. A. Yes, sir.

Q. Where did you take that training?

" A. T taken it down at the Base.

Q. As a matter of fact, how long have you been a quahﬁed
driver?

A. Ever since 1918,

Q. Have yvou ever held a driver’s permit?
__page 78 } A, Have I ever had one?
Q. Yes.
A. Yes, sir.
" Q. When did you last have one?
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A. I had one.

Q. Do I understand that you did not get a driver’s permit
the last time you were supposed to renew it?

A. No, sir, I did not get one then.

Q. You did not get any then?

A. No, sir.

Q. How many years has it been since you were not en-
titled to drive?

A. It has been ever since that three year pardon was over.

Q. That was in ’42 or 43¢

A. T don’t know just what year that was.

Q. You were customarily driving for Mr. Oliver at the time
of this accldent?

A. No, sir. I worked on the farm there.

Q. So you were not the regular driver of this truck at all?

A. No, sir.

Q. They just loaned you the truck that day for you to go
home and get your tools?

A. No, sir, he didn’t loan it to me. He always
page 79 } kept it down at the shop.

Q. So you just got in it to go home and get your
tools?

A. I always do what I am required to do down there.

Q. The shop is an automobile repair shop?

A. That is right.

Q. And the truck happened to be there, and you took it?

A. Yes, sir.

Q. Jessic, come down here before this jury just a minute.
(Does.) You came out from the north side of the Wltch
Duck Road and crossed over to the south side?

A. Yes, sir.

Q. If you had speecial training as a driver, you knew the
law required you to come to a full stop before entering the
Virginia Beach Boulevard?

A. Yes, sir.

Q. And youn did so?

. A. Yes, sir. .

Q. And you knew you were required to come to a stop for
the purpose of looking for approaching traffic on the boule-
vard?

A. Yes, sir.

Q. Therefore, you were required tfo come to a stop at a point
where you could see the bouleval d in both directions?

A. Yes, sir.
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Q. Isn’t it a faet that the Virginia Beach Boule-
page 80 } vard is straight all the way from Chinese Corner
to Davis Comel, in a beeline duc west, so there

is absolutely nothing to obstruet your view?

A. There could have been bushes there,

Q. The law requires you to stop where you can see. So, if
there were bushes thele, you could not see where you did
stop?

A. I come up here and came to a stop about 4 fect from
this surface here. I come to a full stop and stood there
waiting for cars to pass going cach way before I made an at-
tempt to go across. I looked then cach way, and no car was

coming, so I proceeded.

Q. Did you stop at a point where you could see if a car was
coming?

A. Yes, sir, I did.

Q. Did you stop at a point where you could see?

A. Yes, sir.

Q. And yvou fell the jury there was no car coming, so you
proceeded to drive across?

A. That is right.

Q. Please tell the jury where this automobile eame from
that put on its brakes as you started across, and struck vou
in the right side. It did not drop down out of the sky, did it? .

A, Well, T didn’t see it. It must have dropped
page 81 } down from somewhere, or come mighty fast.

Q. You tell the jury now that it descended from
the heavens and was there?

Mr. Rixey: He said it came mighty fast.

By Mr. Ashburn:

Q. How far would you say Davis Corner is west of Chinese
Corner?

A. How is that?

Q. How far to the west wounld you say Davis Corner is?
You have lived in that section all of your life, haven’t you?

A. Not all my life. '

Q. You said yvou had been here since 1907. That is 41
vears?

A. T am 60, too.

Q. How far do you think it is to Davis Corner in a stralght
line on that road?

A, THow far can I sce?

Q. How far is Davis Corner?
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A. I don’t know, sir. I could not say that.

Q. A couple of miles?

A. T would estimate it is around a mile and a half. -

Q. There is absolutely nothing to break your view for a
mile and a half up the road, is there3

A. You can’t see up that road standing back. It
page 82 } is not worth while stopping there.

Q. You told the Jury you could sce where you
stopped?

A. You can see in a clear distance.

Q. What do you call a elear distance?

A. In taking a chance across the road.

Q. You mean you were taking a chance in going across the
road?

A. I said, in taking a chance.

Q. Did you take a chance to cross?

A. No, sir, I did not take a chance until T seen my way was
clear.

Q. What I am trying to understand is how you could say
to the jury that your way was clear when you drove out to
eross the highway, and an automobile was right there that ran
into you? It is perfectly apparent that you drove across
the path of this on-coming ear, isn’t it? You drove right
out in front of it?

Mr. Rixey: Let him answer your questions. I objeet to
counsel doing all the talking.

The Court: Ask the question and give him an opportunity
to answer, Mr. Ashburn.

Mr, Ashburn: Judge, he can have just as long as he likes.

page 83 } By Mr. Ashburn:
Q. Now tell me.
A. I don’t understand what you want me to' explain.
Q. You want to say something, so your lawyer said.

Mr. Rixey: Counscl asked him two or three questions in
one breath. He asked two or three at one time.

By Mr. Ashburn:
Q. Jessie, you came up to eross this boulevard?
A. Yes, sir.

Q. Did you eross the path of an on-coming automobile?
A. No, sir.
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Q. You didn’t? Well, where was Mr. Forsyth’s automoblle
when you started acloss?

A. T don’t know where it was, but it got up there, and when
it got up there, it got up there in a huuy, I know that.

Q. What you actuall} mean to tell the jury is you did not
sce it?

A. I did not see the ear, and I had plenty of chance to look
up the road, and which I did look up the road and there was
no car, whatevel coming.

Q. E\plam to the jury where it could have come from if
you had a clear view.

A I don’t know where it came from, but I know it got there.

Q. It is perfectly obvious that you never did see
page 84 } it?

A. T didn’t see it until it struck me; just a few
seconds before it struck me.

Q. Therefore, you drove right across the path of this on-
coming car, because you didn’t know it was there; that is
right, isn’t it?

A. Well, if he had been coming up that road the distance
I was lookmg up there at the time, and if he had put on his
brakes just as he explained it, he would have never hit me
no way.

Q. What distance were you looking up the road?

A. I was looking up the road in clear cnough view so that
he could have stopped if he had seen me. He did say he
seen me,

Q. As a driver with special training, Jessie, you knew that
the law required you to stop until the way was perfeetly
clear, didn’t you?

A. That is right.

Q. But you did not do that?

A. T did stop.

Q. You stopped, but you did not wait for the way to bhe
clear?

A. Yes, sir, I did. The way was clear when I started up.

Q You did not sce any antomobile?

A. That is right.
page 8¢ Q. An automobile was there?
A. He was coming mighty fast, too.

By Mr. Rixey:
Q. How fast was he going?
A. Around 63 miles an hour.
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Mr. Ashburn: Just a minute, Mr. Rixey.

By Mr. Ashburn:
; (%? Jessie, you say to the jury that he was coming very
as ,

A. Yes, sir, he sure was.

Q. How can you make that as a statement of fact when
you ?Just told the jury you never saw him at all until he struck
you

A. I said he must have been coming very fast, for T did
not see him.

Q. If you did not see him, you can’t tell the jury he was
coming fast?

A, Until he got right up on me, and then it was too late.
So, I came to a stop right away.

Q. The cars had come together then?

A. No, sir. Just as I looked around like that, I heard his
brakes squeal, so I throwed my foot on the brake.

Q. How did you think that would help if you were rlght
‘ in the line that he was traveling?
page 86} A. If T had kept on going or speeded up, plob-

ably I would have killed him.

Q. You had time to think about all that?

A. Yes.

Q. But you did not have time to think about this on-coming
automobile ?

Mr. Ashburn: That is all.

(Thercupon, at 2:10 P. M., a recess was taken until 2:50
P. M)

page 87 } AFTERNOON SESSION.

Met pursuant to the morning session, with the same parties
present as heretofore noted.

N. B. WOLTE,
called as a witness on behalf of the defendants, having been
ﬁrst duly sworn, testified as follows:

Examined by Mr. Rlxev
Q. Your name is N. B, Wolfe?
A. Yes, sir.
Q. What is your occupation, sir?

[
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A. Automobile mechanie.

Q. Where is your place of business?

A. Bayside Repair Service.

Q. Did you repair the truck of Mr. W, W. Oliver as a re-
sult of this accident that we bave been talking about?,

. Yes, sir. .

Is this the repair bill?

. Yes, sir, that is it.

What is thie total of that, sir?

. $188.20.

And that was paid by Mr. Oliver?

. Yes, sir.

. Was that work nccessary as a result of this accident?
A. Yes, sir.

page 88} Q. Were those charges reasonable?

A. I would say so, yes, sir.

Q. I want you to tell the jury, please, what the physical
damage, itself, was on the truck?

A. Where the truck was damaged?

Q. Yes, sir.

A. Apparently it was between taking in a small section of
the rear end of the cah, between there and the rear wheel;
but I think the front end, the reason that was sprung up and
bent was because the running board is a short running board,
and it is anchored on the front end to the front fender, and
on the rear end there is no anchorage at all except the run-
ning board bracket. It hit right at the edge of that ranning
board bracket. When that sprang down, that buckled up the
front end of the fender. Of course, when the chassis was
bent in, that broke both engine hangers. It twisted the engine.
It drove the driving shaft in this position. That kicked the
rear end of the motor around and broke the engine supports.

Q. So the impact was taken up therce about in the center?

A. It was on the right-hand side, in the neighborhood of
half-way between the front axle and the rear axle.

OPOPrOFOF

Mr. Rixey: T wish to introduce that in evidence,
page 89 } if Your Honor please.

(The )biII was received and marked ‘‘Defendant’s Exhibit
No. 3.” ‘
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CROSS EXAMINATION.

By Mr. Pilcher:

Q. Was any damage done to the body of the truck, Mr.
Wolfe?

A. The body?

Q. Yes.

A. Nothing but the rail; I would oall it the rail of {he body.
It is a piece of metal about four inches wide. That was
turned under. Of course, that looked to me like maybe the
top part of the hood of the ear hit that. But, the main lick
was in at the chassis, itself.

Q. How about the door of the truck?

A, Sir?

Q. Llow about the door of the truck? .

A. Well, from the door to the rear end of the cab is, I -
would say, about 8 inches. It hit the rear end of the cab.

Q. You have here: “Repair radiator.”” Why was the
radiator damaged?

A. When the motor was knocked around, the fan hit 1t
You sce, when it hit the side of it, the chassis sprung like -

that. It threw the motor in this position, and the
page 90 } chassis this way. That threw the fan against the _
radiator,

Q. Are there any crossarm supports of the chassis at the
point of impact, running from one side of the chassis to the
other side of the chassis?

A. That wasn’t where it looked to me that the point of
impact was. It was ahead of it.

Q. Where the transmission is?

A. Yes.

Q. Did the door have any damge to it?

A. I don’t think there was any damage other than it sprung
a little bit, the best I can remember.

Q. You "have on here a repair for the glass of the door
Was that done in the accident? :

A. That apparently was done in the accident.

Q. Do you know whether or not that was done in the acci:
dent?

A. No, sir, not exactly, but I considered it was. In other -
word, I had not checked the truck before. I didn’t know -
whether the glass was broken out or not. '
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page 91} W. W. OLIVER,
being recalled, further testified as follows:

Examined by Mr. Rixey:
. Q. Mr. Oliver, you are a defendant in this case, "are you
not, sir?

A. Yes, sir.

Q. And you were the owner of this truck, as I unde1 stand
it?

A. Yes, sir.

Q. Some question has been raised here about whether or
not glass was broken in the truck in this accident. Do you
know about that?

A. T don’t know positively, no, sir.

Mr. Rixey: If your Honor please, in as muech as he
doesn’t know, I take it that that item ought to come off the
bill. It is in the amount of $5.50.

By Mr. Rixey:

Q. Mr. Oliver, did you get to the scene of the accident
shortly afterwards?

.- A. Yes, sir. I was around the house, and they phoned me
tll:at the truck had had an accident. I immediately went over
there.

Q. Did vou get there hefore either vehicle was moved?

‘A, T did.

Q. I want you to tell the jury, please, what you saw,

A. When T got there Mr. Guy and some other
page 92 } officer were takmg measurements. 1 found my
- truck nearly in the center of the Witch Duck Road,
headed south, with Mr. Forsyth’s car close to it. I think
probably it was shoved away just a little bit. It seems to
me there was just a little space between the car and the truck
when I got there, sort of on a little angling position. The
center of his car would have been almost at the center of
my truck’s chassis, just behind the door on the cab; between
the cab and the body would have probably been about the
center of his car.

It was clear. The marks that the officer tetified about
on the road were just as straight as they could have been
drawn with a plumb-bob, They were just as straight as they
could be. Evidently rubber bhad burned there. 55 feet, I
think his measurements were. Idid not measure the distance,
but it was a considerable distance from the impaet to the
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truck. His testimony was 15 feet. It could have been 15 feet
or a little more.

Q. Was your truck entirely off the hard surface of the
boulevard?

A. I would say the rear end of the body might have been
probably 2 feet, on the outside, on the Virginia Beach high-
way. I don’t know positively, but it could not have been fur-
ther than that. It may not have been that far. Would I be

. permitted to take that drawing that Mr. Forsyth
page 93 } has made there?

Mr. Rixey: Is there any objection, it Your Honor please?

The Court: ' No, indeed. )

Mr. Pileher: May it please the Court, I do not think he
ought to mark on there.

A. I will not. Now, this truck and automobile were stopped
somewhere along near this point here. From this point here,
where these two roads intersect, to the diteh is a distance of
35 feet of clear roadway. It is not a paved road. It is partly
paved where the road has been patched, and there is gravel
seattered out there. But, there is 35 feet from that point to
the corner of the ditch where Mr. Forsyth could have swung.

By Mr. Rixey: ‘
Q. You mean he could have swung to his right?
A. He could have swung to his right.

Mr, Pilcher: If Your Honor please, I object.
The Court: He can testify as to what he found.

A. I found that distance there. I measured it.

By Mr. Rixey:
Q. If he turned to his right in that 35 feet, would he have
struck the truck?
A. I don’t think he would have touched the truck. It would
have been my instinet to make that turn there
page 94 } when I saw I was close to him.
Q. How far back did that area go back up the
boulevard towards Norfolk?
A. A considerable distance, Mr. Rixey, but it wasn’t as
wide here as it was there. The intersection of the roads left
a triangle there.. But, back here—that is, from the pavement -
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to the road—I would say it is 8, or 10, or 12 feet before you
ever approach that culvert.

Q. Is that level space?

A. Level space, ves, sir.

Q. I understand your testimony is that these skid marks,
which you saw left by the Forsyth car, were right straight
down the road? . .*

A. Just as straight as that line, showing to me or indicat-
ing to me that those brakes were perfect.

Mr. Ashburn: Your Honor, I objecet.
The Court: I sustain that. You can’t tell what they in-
dicated?

A. This road shows a little too quickly here, This is sur-
face treated, but there is no road intersection here until it
comes way down here. This is where the road begins, be-
tween a store and a dwelling. This is all open space between
two roads, partly paved.

If it is pelmlssﬂ)le, I would like to tell the jury about that
view down the road there.

page 95} The Court: You can do that.
Mr. Ashburn: Just a moment. Your Honor,
he is going to do what?

T&IO Court: Ie is going to tell about the view down the
road.

Mr. Ashburn: This gentleman was not present at the time
of the accident. It was his employee who was in the accident.
He is not entitled to state his opinion about it.

The Court: You ecan tell the condition of the road, looking
in beth directions, if you desire.

A. Stopping at the stop sign, with my driver’s secat op-
posite to the stop sign, after this accident in order to satisfy
myself—

The Court: Waif a minute, Mr. Oliver. Just tell what you
can sce down there.

A. T stopped opposite that stop sign.
Mr. Rixey: If Your Honor please, I think this was an

experiment that he performed directly after this accident,
as to how far he could sce.
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The Court: Ile can tell how far he can see down that road
from the stop sign.

A. From that posmon, I would say 175 vards. Now, know-
ing that that road is siraight for three-quarters of a mile
there, I felt that my man was negligent until I did

page 96 } that. When I did that, I was astomshed

Mr. Ashburn: If Your Honor please, we move the Court
to strike out that observation, and tell the jury to disregard
it.

The Court: Gentlemen of the jury, disregard that state-
ment.

By Mr. Rixey:

Q. You can give yvour opinion,

A. 1 stopped at that sign, and it was my judgment that I
could not see beyond 175 yards up that road.

Mr. Rixey: Answer these gentlemen’s questions.
CROSS EXAMINATION,

By Mr. Pilcher:
Q. Mr. Oliver, when vou stopped at that stop sign, how
close was your front bumper to the side of the hard surface?
A, Well, T would say {hat stop sign is probably 12 or 14
feet -from the edge of the pawement of the Virginia Beach
road; maybe 15 foot.
Q. "Did vou stop with vour bumper approximately 4 feet
from there?
A. T was headed south. I stopped with my driver’s seat
right opposite the stop sign.
Q. Did you then pull forward so that your
page 97 } bumper would be 4 feet? Jessic Allen testified
that he stopped with his bumper 4 feet from the
hard surface. Did you stop there?
A. T would think my bumper would be around 4 or 5 feet
from the hard surface of that road, at tlle point I stopped.
Q. But you don’t know?
A. No, sir.
Q. You say that over here vou have got a space of—
A. 35 feet, if my reecollection serves me right. It was about
a year ago when T measured it.
Q. How far is it back from this side where traffic has been



70 Supreme Court of Appeals of Virginia
W. W. Oliver.

turning right there? How far back can you go on that side?

A. There is very little traffic that turns that way.

Q. There is a shoulder here?
. A. There is a shoulder there, yes, sir. That shoulder I
would say is approximately the same w1dth as the shoulder is
over here.

Q. You have got 10 feet over there and 10 feet over here?

A. I would say so.

Q. And is the stop sign 10 feet back of that shoulder?

A. 10 feet from the hard surface.

Q. If vou have a 10 foot shoulder, then the stop sign is
3 or 5 feet from the shoulder?

A. Tt is right near the ditch line on the Virginia
page 98 } Beach lughwav—-the north diteh line. It is sitting
just north of that diteh line.

Q. How far is the ditch line then from the side of the hard
surface?

A. T would say probably 10 or 12 feet of shoulder is there
at that point, between the ditch and the hard surface.

Q. How long is vour truck, Mr. Oliver?

A. T don’t know, sir, but it is my judgment that it is around
19 or 20 feet. I have never measured it, but that would be
my judgment. -

By Mr. Ashburn:
. Q. Mr. Oliver, I understood you to tell the jury-—

Mr. Rixey: If Your Honor please, I again object to more
than one counsel examining the witness.

The Court: I believe, Mr. Rixey, I will overrule your ob-
jeetion. It is the nsual custom for one counsel to examine.

Mr. Ashburn: The situation is a little peculiar, which the
jury will understand presently.

By Mr. Ashburn:

Q. Mr. Oliver, T understood vou to say that sometime after
the accident, for the purpose of secing to what extent a driver
has a view, yvou stopped with the cab of the car that vou were
in opposite the stop sign and looked to the westward?

A. That is right.
page 99 } Q. And by selecting that point to stop your ear,
I supposec you assumed that the stop sign indicated
the precise point where a driver should stop?

A. Well, I had to fasten to something, so I just fastened to

that stop sign.
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Q. Actually, as a licensed and experienced driver, you know
the stop sign’ simply indicates that you must stop before en-
tering the intersection road? .

A. That is correct.

Q. And that you are supposed to stop at a point where
you have an unobstructed view? .

A. Well, if you would go to the point, Mr. Ashburn, where
vou would have an obstructed view down that road, like a
man would have the right to expeet he would have there, just
from thinking about it without looking, it is very deceiving.

Q. Let’s take your figure, though, from the place where
vou did stop. I understood you to say that at that point, as
far back from the highway as that, vou had an unobstructed
view for a distance that you estimated to be 175 yards?

“A. Down to the front of that old packing place.

Q. That would be 525 feet ; three times 175 yards?

A. That is right. .

Q. Your driver said that he entered the high-

page 100 } way at 5 miles an hour and traveled, in his own
language he said, about 18 feet before the colli-

sion.

Mr. Rixey: 37 feet, he said.
Mr. Ashburn: I understood him to say 18. The jury will
rely upon their memory. ' ‘

By Mr. Ashburn:

Q. During that time, unless Forsyth’s car was further west
than 525 feet, he was approaching at the same time, wasn’t
he? ‘

A. Approaching at the same point. R

Q. During the time it wounld take yvour driver to go 37 feet,
if that is what Mvr. Rixey would have it, Forsyth— -

Mr. Rixev: It is a question of what the witness said.
Mr. Ashburn: The jury will relv on their recollection of
what he said. Your recollection was 37 and mine was 18.

By Mr. Ashburn:

Q. Then unless Forsyth was further back than that, he
would have to travel more than 525 feet while your driver
was traveling whatever distance he did travel? ‘

A. Yes, I reckon he would. I don’t know about that cal-
culation. I would have to take a pencil to figure it out.
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W. 7. Oliver.

Q. Mr. Oliver, I think we all know that a rough

page 101 } basis of figuring is that you travel the number of

fect per qecond which represents one and one-

half times your speed in miles per hour. You have heard
that many times, haven’t you?

A. Yes, sir.

Q. So if you are going 50 miles an hour, you travel roughly
75 feet, or exactly 73 feet. If you are going 80 miles an hour,
you would go 120, wouldn’t you?

A. That'is my judgment of what Forsyth was doing.

Q. You think he was doing 807

A. T think he was doing 80 miles an hour. T don’t know
how fast he was going, but he was going like the mischief.

RE-DIRECT EXAMINATION.

By Mr. Rixey:

Q. Let’s take it at 80 mlles an hour. You say he was go-
ing that fast. One and a half times 80 is what?

A. 120,

Q. And that goes into 525 how many times?

A. 120 into 5252

Q. 120 into 325? Omne and a half times 80 is 1207 -
- A, Yes,

Q. Divide 120 into 525 feet, which is the distance of 175
yards?

A. 1t would be pretty close to 5 times.

Q. 1t is 4 and a little less than a half, isn’t it?
page 102 } A, Yes, sir.
Q. Now if you take five miles an hour, one and

a half times 5 is 7 and a half, isn’t it? And 7 and a balf di-
vided into 37 is how much?

A. Five.

Q. About the same?

A. Yes, sir.

Q. If your man went 37 fect, it would take him longer to
go 37 feet than it would take Mr. Forsyth to go 525 ieet?

Mr. Pilcher: If Your Honor please, I object.

The Court: I think you are leading. If you object to it, I
will sustain it,

Mr. Rixey: We rest.
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GORDON FFORSYTH,
being recalled in rebuttal, further testified as follows:

Examined by Mr. Pilcher:

Q. Mr. Forsyth, Jessie Allen testified to two matters which
I would like to clear up. ke testified that vou had sufficient
space to go behind his truck?

A. If T had tried to go behind, I would have run headon
into the traffie that was coming from Virginia Beach, because
I would have had to go over into the west-bound traffic lane,

or the north lane on the highway.
page 163} Q. Was there traffic in that lane?
A. There was traffic in that lane approaching.

Q. Jessie Allen also testified to the fact that Dr. Taylor
had gone by, and for some reason eame back. Do you know
where Dr. Taylor was at the time of the aceident?

A. Yes, sir. He was on the curve, which is about one-tenth
of a mile, I think, or a little bit more than that, east of the in-
terscction. It is right opposite that little tavern, or some-
thing, on the right-hand side. He drove up alongside my car
as I was getting out of the automobile, and backed his car
into Witeh Duck Road, and pulled over to the store where
there are a couple of service pummps. That was where he took
me to patch me up, and I got in his car there.

CROSS IEXAMINATION.

By Mr. Rixey:
Q. Was that the car that you say was coming from the
Beach?
A. No, sir. There was another ear in front of that.
Q. You remember that, do you?
A. Yes, sir,
Q. Why didn’t you testify to that on vour original exami-
nation? ‘
A. I did, Mr. Rixey. T said there were auto-
page 104 } mobiles coming from the Beach.
Q. Why does your lawyer put you back on
then
A. For the simple reason that your Jessie Allen testified
that Dr. Taylor had already passed the cars at the point of
impact, and he had not, e was approaching the scene of
the accident at the time of the impact.
Q. Your lawyer asked you about traffic coming from Vir-
ginia Beach?
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r

Gordon Forsyth.

A. And I said there was traffic coming from Virginia Beach,
and Jessic Allen was looking at that traffic when he pulled
across that road.

Q. Why does vour lawyer put you back on for rebuttal and
go over that again? Do you know?

A. Because your man contradicted what was said before;
rather, bringing in the testimony that Dr. Taylor had already
passed the acecident, and had turned around and come back.

Q. Is that all you can contradict Jessie Allen about?

A. No, sir. I can contradict him about several things. He
said he never talked to me. He did. If Dr. Taylor was here,
he would testify to that. Dr, Taylor was a witness to our con-
versation.

| Mr. Pilcher: 1 would like to find out if Larry Hamilton has
shown up.

page 105} (No answer.)

The Court: Do you rest?

Mr. Pilcher: Yes, sir.
- Mr. Ashburn: Your ITonor, T just want the record to show
that T offer that testimony whieh I understand Your Honor
permits me to introduce after the jury retires. I want to show
that I offer it before they retire.

The Court: All right.

(The following proceeding was had in the absence of the
jury:)

Mr. Ashburn: If Your Honor please, as counsel for the
plaintiff in defending the cross claim brought by the defend-
ant, I move to strike out the defendant’s testimony tending
to support a recovery on the eross elaim, upon the ground that
the defendant’s agent, Jessie Allen, testified, as a witness in
behalf of the defendant concerning said eross claim, that he
did not see the on-coming Forsyth car when he entered the
Virginia Beach Boulevard, which of itself and by his own
statement makes him guilty of negligence which contributed
to produce the collision, and by reason of that testimony the
defendant cannot have a recovery against the plaintiff on the
cross claim,
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page 106 }  (The motion was further argued, after which
the following occurred:)

The Court: I am going to overrule your motion, Mr. Ash-
burn, to which you except. These matters can be dealt with,
if it becomes necessary, at a later time.

My, Ashburn: Yes, sir, that is true.

page 107 } INSTRUCTIONS.
Plaintiff’s Instruction A (Granted):

““The Court instructs the jury that if they believe from the
cvidence that the plaintiff, Gordon H. Forsyth was proceed-
ing east on the Virginia Beach Boulevard and approaching
its intersection with the Witch Duek Road when Oliver’s
driver, Jessie Allen, had stopped the Oliver truck at such in-
terscetion, and that Allen failed to sec this approaching auto-
mobile, then Allen was guilty of negligence, and if such negli-
. gence contribuied to the collision, Oliver cannot recover on
his cross claim against Forsyth.”’

Mr. Rixey: The defendant excepts to the action of the
Cour in greaissg Instroction A, granted at the request of the
plaintiff, on the following grounds: First,. this instruction
puts tie burden of insurer upon the defendant’s driver to see
the aproaching automobile. Under the law, the defendant’s
driver’s duty was fully performed if he exercised rcasonable
care to observe a proper lookout. TFurther, on the ground
that'this instruction tells the jury that if the Oliver truck had
stopped and failed to see, and entered the intersection, he was
guilty of negligence as a matfer of law, It is submitted that
under the law, if he exercised reasonable care and if he en-

tered at a time when, according to the exercise of
page 108 } reasonable care, he would be justified in enfering,

then he was not guilty of negligence. This in-
struction neglecets to take that into consideration.

Plaintiff’s Instruction B (Granted):

“The Court instructs the jury that it was the duty of Jessie
Allen not to attempt to cross the Virginia Beach Boulevard
while any vehicle, traveling thercon was approaching the in-
tersection in such proximity as to be likely to cause an acci-
dent, and it was the further duty of Jessie Allen to use reason-
able care to sce that the crossing could be made with reason-
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able safety. If the jury believe from the evidence that Jessie
Allen violated either of these duties and such violation was
the proximate cause of the accident, and if the jury further
believe that Gordon Forsyth was not guilty of any negligence
which eontributed to the accident, then you shall find for the
plaintiff.”’

Plaintiff’s Instruction No. 1 (Refused) :

“The Court instruets the jury that it was the duty of James
Allen to bring the truck which he was driving to a full stop
before entcuno the Virginia Beach Boulevard f1 om the Witch
Duck Road, and it Wwas his further duty not to attempt to cross
the said Boulevard while any vehicle was approaching the in-
tersection in clthCl direction within a distance of 500 feet. If

the jury believe from the evidence that James
page 109 } Allcu violated either of these said duties at a time

when the plaintiff’s automobile was approaching
the intersection he was guilty of negligence, and if such neﬂll-
gence was a proximate cause of the collision which resulted .
then the plaintiff is entitled to recover its damages from the
defendants.’”

Mr. Pileher: The plaintiff excepts to the refusal to grant
Instruction P-1 which sets forth that it was the duty of Jessie
Allen not to attempt to cross the boulevard while any vchicle
was approaching the intersection within 500 feet, in {hat that
is substantuated by Code Section 2154 (108-h 8) ; and the evi-
dence to support this instruetion was to the effect that
Forsyth was approximately 100 feet from the intersecetion
when the truck entered it, and Allen entered the highway from
this Witch Duck Road when there was traffic within 500 feet
of said intersection, this being a question for the jury to de-
fermine.

Plaintiff’s Insiruction No. 2 (Granted) :

“The Court instruets the jury that if they believe from the
evidence that Gordon Forsyth was not guilty of any negli-
gence and was contronted bv a sudden emergency by the act
of James Allen in drviving the truck out onto the Virginin
Beach Boulevard at a time when the plaintifl’s automoblle

driven by Gordon Forsyth was approaching in
page 110 } dangerous proximity to the intersection, then
Gordon Forsyth was not required to exercise the
best possible judgment and he was not guilty of any negli-
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gence if he did what a prudent person might have done under
like circumstances to attempt to avoid the collision.”’

Mr. Rixey: The defendant excepts fo thc action of the
Court in granting plainti(i’s Instruction No. 2, on the ground
that this mstructlon tells the jury, as a matter of fact that
Allen drove the truck onto the boulevard at the time when the
plaintiff’s automobile, driven by Forsyth, was apploachmb
in dangerous proximity thereto. Tt is submitted that the in-
struction should have left that question to the jury. '

Plaintiff’s Instruction No. 3 (Refused) :

“The Court instructs the jury that if they believe from the
evidence that James Allen drove the defendant’s truck out
into the Virginia Beach Boulevard in the path of plaintiff’s
automobile, and was unai:le to avoid said truck by the exercise
of reasonable care under the circumstances then existing, then
the jury should find for the plaintiff.”

Mr. Ashburn: The plaintiff objects and exeepts to the re-
fusal of plaintiff’s Instruction No. 3, which states that if the
jury believe from the evidence that Allen drove the truck into

the path of the plaintiif’s automobile, and that
page 111 } the plaintiff was unable to avoid the truck under

the exereise of reasonable care, then they should
find for the plaintiff. This instruction is substantuated by the
evidence and submitted by the plaintiff, and it is a jury ques-
tion to determine under the circumstances whether or not this
was true.

Plaintiff’s Instruction No. 4 (Granted) :

“The Court instruets the jury that Gordon I‘orsyth driv-
ing in an eastwardly direction along the Virginia Beach
Boulevmd had the right to believe that 1o \ehlcle would en-
ter said boulevard from the Witeh Duck Road unless the
mancuver could be made with reasonable safety and he had
the right to rely upon such belief until the (ontmn appeared
to lmn or should have appeared to him, in the exercise of ord1~
nary care.

“The Court further instruets the jury that if they beheve
from the evidence that James Allen did drive the defendant’s
truck into the intersection while Gordon Forsyth was ap-
proaching said intersection and in dangerous proximity there-
to, then James Allen was guilty of negligence and if such neg-
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ligence was a proximate cause of the collision which resulted,
then they shall find for the plaintiff, unless they further be-

lieve {hat the plaintiff was guilty of negligence
page 112 } which contributed to the collision.’’

Mr. Rixey: The defendant excepts to the action of the Court
in granting Plaintiff’s Instruction No. 4, on the ground that
this instruetion fails to predicate the right of the plaintiff to
assume that no vchicle would come out of the Witch Duck
Road upon the jury’s believing that the plaintiff was, him-
self, free of negligence. It is submitted that only when a
party is free of negligence, he has a right to assume that any-
one else will also lie free of negligence.

Plaintiff ‘s Instruction No. 5 (Granted):

“The Court instructs the jury that it was the duty of James
Allen to bring the truck which he was driving to a full stop
before entering the Virginia Beach Boulevard from the Witch
Duck Road, and one who is required to stop has not the right
of way, that right, nssuming that it had theretofore existed,
is then suspended and remains suspended until he can pro-
ceed with reasonable safety.’’

Plointiff’s Instruction No. 6 (Granted):

“‘The Court instruets the jury that if they find for the plain-
fiff then in estimating the damages sustained by him, take
into consideration the bodily injury, disability and disfigure-
ment sustained by him, if any, the mental suffering, the pain

undergone, and fix the amount of damages at such
page 113 } sum as will be a just, reasonable and proper com-
: pensation therefor, however, such damages shall
not be in excess of the amount sued for.”’

Defendant’s Instruction No. 1 (Granted):

“The Court instructs the jury that if you believe from the
evidence that the defendant’s truck stopped before entering
Virginia Beach Boulevard, then he was not required to stay
stopped until the road was entirely free of oncoming traffic,
but he had a right to proceed if he did so in the exercise of
reasonable carc as hereinafter defined. After stopping, the
defendant’s driver had a right to proceed under such circum-
stances that a reasonably prudent person so situated would
have concluded that it was reasonably safe to do so, acting
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under the assumption that the drivers of oncoming cars would
themselves obey the law and keep their cars under prope
control.”’
_ Mr. Ashburn: Plaintiff excepts to the action of the Court
in granting any instruction for the defendant which would
permit a possible jury verdict in favor of the defendant on
his cross claim, upon the contention that the negligence con-
tributing to the happening of the collision is established be-
vond peradventure by the evidence, and particularly by the
testimony of James Allen, the defendant’s driver,
page 114 } and upon the contention by the plaintiff that the
only open question, if any there be in this case,
is whether the plaintiff was guilty of contributory negligence.
The plaintiff further excepts to Instruction No. 1, granted
for the defendant, upon the ground that said instruetion is
misleading and not supported by any evidence in this case,
and that it is improper to grant it.

Defendant’s Instruction No. 2 (Granted) :

“The Court instruets the jury that it was the duty of the .
plaintiff to observe a proper lookout and keep his car under
proper control, and to make reasonable and timely use of his
brakes if necessary to avoid running into the defendant’s
truck. These were continuing duties and should be exercised
when they would be reasonably effective to avoid an accident.

“If you believe from the evidence that the plaintiff failed
in his duty in any such particular, and such failure was the
sole proximate cause of the accident, you should find for the
defendant Oliver and assess his damages.’’

Mr. Ashburn: Plaintiff excepts to the action of the Court
in granting Instruction No. 2, tendered for the defendant, -
upon the ground that there is no evidence to support any con-

tention by the defendant that plaintiff’s car was
page 115 § not under proper control, that it did not make

reasonable and timely use of his brakes; and that
the instruction as granted is simply a statement of an abstract
principle of law which has no application to the evidence in
this case, and should not be given. And, for the further
ground that it is improper to state it in the misleading lan-
guage contained in the second paragraph.
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Defendant’s Instruction No. 3 (Granted) :

“The Court instruets the jury that it was the duty of the
plaintiff to operate his car at a rate of speed not greater than
was reasonable and proper under the circumstances, and in
no event in excess of 50 miles per hour, and to operate the
same in such a manner as not to endanger the life, limb cr
property of another.

“If you believe from the evidence that the plaintiff failed
in his duty in any particular as above set forth and such fail-
ure was the sole proximate cause of the accident, you should
find for the defendant Qliver and assess his damages.”’

Mr. Ashburn: Plaintiff excepts to the action of the Court
in granting Instruction No. 3, tendered for the defendant,
upon the ground that there is no evidence upon which to sup-

port such an instruction in this case, and that it
page 116 } is nothing more or less than a statement of traffie

regulations contained in the Motor Vehicle Code
of Virginia, which ¢hould not he given unless there is particu-
lar evidence showing the violation of such a regulation, and
that such violation tended to cause the collision.

Defendant’s Instruction No. 4 (Refused) :

“The Court instruets the jury that if vou believe from the
evidence that the defendant’s truck entered and started across
the intersection at a time when its position and course, should
have been discovered by Gordon Iforsyth by the exercise of
reasonable care for Forsyth to have slowed up or stopped
or changed the course of his vehicle and thus avoided the acei-
dent, then you should find for the defendant Oliver and assess
his damages.”’

Mr. Rixeyv: Defendant excepts to the action of the Court
in refusing Instruction 4. This is a last clear echance instrue-
tion and is applicable to the facts and evidence in this case.
1t is submitted that Allen tfestificd he came up to the boule-
vard, stopped at or abont 4 feet from the boulevard and looked
in both directions, and did not see anything within his line
of vision, and that there was nothing within his line of vision,
and then he proceeded after havine exercised proper care.

Mr. Oliver also testified that he went there and

page 117 } and tested the situation afterwards, stopping in
the place where Allen said that he stopped; and

in the position that Allen was standing, Oliver could not sce
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W. W. Oliver.

more than 175 yards up the road in the direction from which
Forsyth was coming.

It is submitted that from this evidenee the jury has the
right to come to the conclusion that at the time Allen started
across the boulevard, the Forsyth ear was further from the
intersection than 175 yards. Under those circumstances it is
submitted that it would be purely a jury question as to whether '

or not Mr. Forsyth had a last clear chance to avoid the acci-
dent.

The cvidence is further to the effcct that at the place of
the accident, and as Forsyth approached it, he had a full
opportunity to turn to his right and also to his left to avoid
running into the defendant’s truck; that he did neither, but
came on, burning his tires for over 55 feet, in a direct straight
line and struck the defendant’s truck in the center.

Defendant’s Instruction No. 5 (Granted) :

“The Court instructs the jury that even if vou believe that
the defendant’s driver was guilty of negligence, yet if you
also believe from the evidence that the Plaintiff was guilty

of contributory negligenee, then the plaintiff is not
page 118 } entitled to recover and you shou'd find for the de-
fendants on the plaintiff’s claim.”

Defendant’s Instruction No. 6 (Granted):

“If vou belicve from the evidence that the accident was
caused by the concurrent negligence of both drivers, then
the Court instruets yon that neither party is entitled to re-
cover of the other, and you should find for the defendants
without assessing damages.”’

(The case was then argued by counsel. The jury retired
to eonsider its verdiet, at which time the following occurred
outside of the presence of the jury.) ,

W. W. OLIVER,
being recalled, further testified as follows:

Examined by Mr. Ashburn:

Q. Mr. Oliver, you are one of the defendants in this case,
and vou have a cross claim in this canse for $188.20 as a
result of damage to your truck, have you not?
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L. 8. Belton.

A. Yes, sir. .
Q. Is it not a fact that the State Farm Mutual
page 119 } Automobile Insurance Company brought an action

against you to recover the damages to its auto-
mobile caused in the same collision of November 10, 19477

“A. Yes, sir.

Q. And they recovered a jury verdiet and a judgment of
the court for $458 and some cents?

A. T think that is correet.

Q. The record shows $474.73. That is generally in accord-
ance with your recollection, is it not?

A. Yes, sir.

Q. And that verdict and judgment was against you and
against your driver, Jessie James Allen, as well; that is cor-
reet, is it not?

A, Yes.

. Q. And this order appears to have been entered on the 4th
day of May, 1948. Would that be in general your recollection
of the trial date, if you recall?

. A. Idon’t know, Mr. Ashburn. Iknow there was a trial, and
I know the jury found against my driver.

CROSS EXAMINATION.

By Mr. Rixey:

Q. And I believe you did not file any eross claim in that
suit?
_ A. T did not.
page 120 } Q. It was testified in that suit by Mr. Gordon

Forsyth, was it not, that while he was driving the

automobile belonging to State Farm Mutual Insurance Com-
pany at the time “of the accident, he was not about any busi-
ness for the State Farm Mutual but was about the business
and pleasure entirely of himself, Mr. Forsyth; is that not
correct?

A. That is eorrect.

S. BELTON,
called as a witness on behalf of the plamtlﬁ’ havmg been first
" duly sworn, testified as follows:

Examined by Mr. Ashburn:
Q. You are Mr. L. S. Belton, deputy clerk of this court,
are you not?
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L. S. Belton.

A. Yes, sir,

Q. Mr. Belton, I hand you herewith a jacket containing cer-
tam law action papers entitled ‘‘State Farm Automobile In-
surance Company, and others, against W. W. Oliver, and
others’’, marked on the back of the jacket ““Document No.
868, I'ile No. 855", and ask you if you can identify those as
the papers, pleadings for the plaintiff and defendant respec-
tively in that action, the instructions granted and refused by
the Court, and other pertinent papers to the trial, and final
Jjudgment in that case?

A. Yes, sir. '
page 121 } Q. T understand that they are such?
A. They are.

Q. Mr. Belton, will you refer to Common Law Order Book
21, at page 275, of this Court, and see if the order set forth
there is the final judgment of this court in that eause?

A. Tt is the final judgment, dated May 4, 1948.

Mr. Ashburn: Your Honor, we tender the original suit
papers and the order book, and ask permission of the court,
if it becomes pertinent or requisite, to substitute certified
copies, to be marked as plaintiff exhibits by appropriate serial
numbers in this cause, ‘

The Court: That is all right.

The following papers are the pertinent papers in the ease of
State Farm Automohlle Insurance Company, ete., v. W, W.
Oliver and Jesse James Allen, referred to by L. S. Belton in
the foregoing testimony:

State Farm Automobile Insurance Company, an Illinois cor-
poration, Plaintiff,

.
W. W. Oliver and Jesse James Allen, Defendants.
NOTICE OF MOTION FOR JUDGMENT.

Please take notice that on Monday, March 1, 1948, at 2:00
P. M. o’clock or as soon thereafter as counsel can be heard,
the undersigned plaintiff by eounsel will move the Trial Jus-
tice for Princess Anne County, Virginia, at his Courtroom
at Princess Anne Courthouse for a judgment against you and
cach of you for Four Hundred seventy-four dollars and
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73/100 ($474.73), with interest thereon from November 10,
1947, until paid and the costs of this proceceding,
page 122 } for this, to-wit:

That heretofore, to-wit, on November 10, 1947, Gordon H.
Forsyth was a gratuitous bailee of a certain automobile then
and there owned by the undersigned plaintiff, which he was
driving in an eastwardly dircction along the Virginia Beach
Boulevard, a State highway, at or near its intersection with
the Witech Duck Road, and the defendant Jesse James Allen
was then and there driving a certain motor truck owned by
the defendant W. W. Oliver for and on behalf of the said
W. W. Oliver and in the scope of his employment in a south-
wardly direction, and at said intersection the said defendant
Jesse James Allen carelessly, negligently and unlawfully
drove and operated the said motor truck for and on behalf
of the defendant W. W. Oliver into, upon and against the
said automobile owned by undersigned plaintiff.

As a direet and proximate consequence of the said care-
lessness and negligence of the defendant W. W, Oliver and
the defendant Jesse James Allen, the automobile owned by
the undersigned plaintiff was damaged to the value or amount
of Four hundred seventy-four dollars and 73/100 ($474.73),
which sum this plaintiff is entitled to recover of the said
defendants, and therefore it bring this action by notice of
motion for judgment.

STATE FARM AUTOMOBILE INSURANCE
COMPANY,
By W. R. ASHBURN, Counsel.

And the returns of the Sheriff on said Notice of Motion are
as follows:

Executed in the County of Princess Anne, Va., this the 21

day of Feb., 1948, by serving a copy hercof on Jesse James
Allen, IN PERSON.

D. J. VAUGHAN,
Sheriff of the County of Princess Anne, Va.

page 123} Not finding W. W. Oliver nor any member of

his family above the age of 16 years at his usunal
place of abode in Prineess Anne County, I executed the within
process in the County of Princess Anne, Va. this the 21 day
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of Feb., 1948, by leaving a COPY hercof posted at the FRONT
DOOR of his place of abode,

D. J. VAUGHAN,
Sheriff of Princess Anne County, Va.

And the final judgment order referred to above and entered
in Common Law Order Book 21 at page 275, is as follows:

This day came the plaintiff by its attorneys, and the de-
fendants appeared by Rixey & Rixey, their attorneys, and
pleaded the general issue, to which the plaintiff replied gen-
erally, and upon which plea issue is‘joined, and thereupon
came a jury, to-wit: Meredith H. Williams, F'red M. Wilker-
son, Alton J. Ackiss, Alton E. Williams, Andrew W. Shipp,
W. W. McClennan and James G. Kontopanos, who were duly
sworn the truth to speak upon the issue joined, and after hav-
ing fully heard the evidence and argument of counsel retired
to their room to consider of a verdict, and after some time
returned into Court with the following verdiet, to-wit: ‘“We
the Jury find for the plaintiff and fix ks damages at $474.73.”°

Whereupon, it is considered by the Court that the plaintiff
recover of the defendants the sum of $474.73, with interest
therecon from the 10th day of November, 1947, until paid and
its costs in this behalf expended.

CROSS EXAMINATION.

By Mr. Rixey: ‘
Q. Mr. Belton, there was no cross claim filed in that cause
by Mr. Oliver, was there?
A. T will check it. I can’t remember, Mr. Rixey. (Does.)
No, I do not see a cross claim. A

page 124 }  (The jury returned, after which the following
occurred :)

The Court: Gentlemen, have you agreed on a verdiet, or
do you want to ask some questions?

A Juror: We would like to ask some questions. Judge,
we know the verdict will be cither for the paintiff or the de-
fendant. Just for the sake of argument, if it is for the plain-
tiff—

The Court: Let me say this to you: If you gent'emen find
~a verdiet for the plaintiff, you will find against both the
defendants.

A Juror: We do not fix the amount?
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The Court: You fix the amount; of course you do. If you
decide that the plaintiff is entitled to recover, there would be
a verdiet against both of the defendants, and the form of your
verdiet would be: *“We, the jury, find for the plaintiff and
fix his damage at—"" 1 am not attempting to tell you what
it is.

A Juvor: That is what we did not understand.

The Court: The gentlemen can retire to your room and
consider the matter. Is there anything clse you men want to
ask?

A Juror: We did not understand as to the verdict.

The Court: If vou finally come to the conclusion that the
plaintiff is entitled to recover, your verdict will be: ‘“We,
the jury, find for the p'aintiff and fix his damages at—"’ 1f
vou think the defendant ought to recover on his cross claim,
then it will be, ‘“We, the jury, find for the defendant on his
cross claim, and fix his damages at —’’ Now, if you think
neither one should recover, it should be: ‘“We, the jury, find
for the defendants.”” That means nobody recovers.

(The jury retired to consider its verdiet and returned with
the following: ‘“We, the jury, find for the plaintiff and fix his
damages at $2,000.00.”’)

page 125%  Thercupon the defendants moved the Court to

sct aside the verdiet and grant a new trial on the
grounds that the verdiet is contrary to the law and the evi-
dence, and beeause of errors on the part of the Court in refer-
cnee to the evidence and in granting and refusing instrue-
iions, especially in granting Plaintiff’s Instruoetions A and
No. 4; and in refusing Defendant’s Instruction No. 4, and be-
cause the verdict is excessive.

The motion was argned and heard on a subsequent day
whereupon the Court overruled the motion and rendered final
ijudgment for the plaintiff on the verdiet, to which action
of the Court, the defendants by counsel duly exeepted.

page 126 } JUDGE’S CERTIFICATE.

I, Floyd E. Kellam, Judge of the Circuit Court of Princess
Anne County, Virginia, do hereby certify that the foregoing
is a frue and correet transeript of the testimony and pro-
ceedings of the case of Gordon Forsyth v. W. W. Oliver and
Jessie James Allen, tried in said court on the 4th day of
October, 1948, and includes all the testimony offered, the
motions and objections of the parties, the rulings of the Court,
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and the exceptions of the parties, and all other proceedings of
said trial.

I further certify that the exhibits offered in evidence, as
described by the foregoing record, and designated as De-
fendant’s Exhibits 1 to 3, inclusive, are all of the exhibits
offered upon said trial, and that the originals thereof have
been initialed by me for the purpose of identification.

I further certify that said transeript was presented to me
for certification and signed within 60 days after the final
order in said cause, and that the attorneys for the plaintiff
had reasonable notice in writing of the time and place at
which the same would be tendered for certification.

Given under my hand this 11th day of March, 1949.

FLOYD E. KELLAM, Judge.
A Copy—Teste:
FLOYD E. KELLAM, Judge.
page 127 } CLERK’S CERTIFICATE.

I, William TF. Hudgins, Clerk of the Circuit Court of
Princess Anne County, Virginia, do hereby certify that the
foregoing transcript of testimony and other proceedings of
the trial of the case of Gordon Forsyth ». W. W. Oliver and
Jessie James Allen duly certified by the Judge of said court,
together with the original exhibits introduced upon the trial
of said case identified by the initials of said judge, were filed
in my office on the 16 day of March, 1949,

WILLIAM F. HUDGINS, Clerk.
page 128 ¢ Virginia:

In the Clerk’s Office of the Circuit Court of Princess Anne
County.

I, William F. Hudgins, Clerk of the Circuit Court of Prin-
cess Anne County do hereby certify that the foregoing and
annexed is a true transeript of the record in the case of Gordon
TForsyth against W. W, Oliver and Jesse James Allen, lately
pending in said Court.

I further certify that the said copy was not made up and
completed until the plaintiff had had due notice of the making
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of the same, and the notation of the defendants to take an
appeal therein,

I do hereby further certify that a bond conditioned as re-
quired in Section 6351 of the Code of Virginia, as amended
for a writ of error and supersedeas has been duly executed
on behalf of the defendants in the penalty of $2,500.00, with
Standard Accident Insurance Company, as approved surety.

Given under my hand this 18 day of April, 1949,

WILLIAM F. HUDGIXS, -
Clerk of the Cireuit Court.

A Copy—Teste:
M. B. WATTS, C. C.
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