IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4047

VI RGI NI A :
I n the Supreme Cour t of Appeals held at the Court-Library
Building in the City of Richmond on Tbmsday the 9th day of
October, 1952.
FLOYD L. BURNETTE,

P laintiff in Error,

a,g ainst
COMMONWE ALTH OF VI R GINIA,

Defendant in E r ror.

From the Circuit Court of E ssex County.

Upon the p etition of F1oyc1 L. Burnett e a writ of error is
awarded him to a judgment rel1(1ered by 1he Circuit Court of
E ssex County on the l 7tb day of J une, J 9!32, in a prosecution
by the Commonwealth ::igainst the said petiiioner for a felony.
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VIRGINIA:
From the Circuit Court of Essex County.
Floyd L. Burnette,
V.

Commonwealth of Virginia.
INDICTMENT FOR A FELONY.
The grand jurors of the Commonwealth of Virginia, in and
for the body of th e County of Essex and now attending the
said court on the 22nd day of January, 1952, upon their oath s
present that Floyd L emuel Burnett and William F. Walker ,
Jr., on the 20th day of .Tamrnry, 1952, in th e County of Essex,
did then and there unlawfully and feloniously have in their
possession certain burglariou s tools, implements and outfit,
to-wit: One Dunlap 36 in ch pick; one 30 inch wrecking baror pry bar; one Craftsman 15 incl1 screw driver; one Pentco
3 pound sledge hammer; four 1/ 4 inch steel drill bits; one
1/ 2 inch steel drill bit; one 7/ 16 incl1 st eel drill bit; two Atkins
JO inch hack-saw blades ; one pair of new white cotton gloves ;
one pair of used gloves, bnck palm, cloth ba cks; one Winchester 2-cell flash light; on e 32 caliber Colt police positive blue
steel revolver, serial No. Bl 527 over letter F nnd loaded with
five 32 caliber bullets, with intent feloniously therewith to
commit burgla ry and larceny against the peace and dignity
of the Comm onwealth.
Upon the evidence of R. L. Blackwell and R. 11. Burton,
witnesses sworn in open court aud sen t to the gTand jury to
give evidence.
Filed in the Clerk's Office of Essex County, Va. Circuit
Court the 22nd day of Jan., 1952.
ARNOLD MOTLEY, Clerk.
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Circuit Court of the County of Essex on June
17, 1952.

Commonwealth of Virginia

I

_,.

II

Ii

. '

-~-l

v.
Floyd L. Burnette
This day came the Attorney for the Commonwealth and the
accused, Floyd L. Burnette, appeared in Court in discharge
of bis recognizance and was represented by his attorney, William A. Wright.
.
And from the jurors summoned by the Sheriff of this,
County under a writ of venire facias furnished him by the
Clerk of this Court, sixteen jurors only were obtained free
from exception after their examination by the Court on the
voir dire. The Court thereupon ordered a second writ of
venire f acias directed to the Sheriff commanding him to summon four other persons of said County to be taken from a
list furnished him by the Court and taken from the regular
jury list, who are in all respects qualified to serve as jurors,
to complete the panel for the trial of this cause; and the said
second venire facias being returned, executed, twenty persons
free from exception were obtained after examination by the
Court on the voir dire; and from the said panel of twenty,
the Commonwealth having stricken four and the accused having stricken four, beginning with the Commonwealth and acting· alternately, the remaining twelve constituted the jury
for the trial of this cause and were sworn as such, to-wit:
W. Ebbie Hale, John B. Minor, Karl F. Wachsmuth, Russell
L. Owen, Smith Y. Durham, Stanley Harper, Virginia E.
Eubank, Linwood T. Allen, Stephen Dandridge, Scott Coghill, Peyton Guest and Alvin R. Brown.
And the jury having heard all of the evidence, having received the instructions of the Court and having heard the
arguments of counsel, retired to their room to consider of
their verdict, and aft~r some time returned into court and
rendered the following verdict, to.:.wit: "We, the Jury, upon
the issue joined. find the accused, Floyd Lemuel Burnette,
guilty as charged in the within Indictment, and we ascertain
and fix his punishment at five (5) years in the penitentiary.
Virg'inia E. Eubank, Forewoman.''
page 13 ~

Whereupon the jury was dismissed.
.
Whereupon the accused, by counsel, moved th.e
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Court to set aside the verdict as contrary to the law and the
evidence, and which motion was overruled by the Court.
Whereupon the accused was asked if he had anything to offer
why sentence should not now be pronounced ag·ainst him; and
nothing being offered; therefore it is considered by the Court
and the judgment and sentence of the Court is that, in accordance with the verdict of the jury, that the accused, Floyd L.
Burnette is guilty of the felony whereof he stands charged,
to-wit: possession of certain burglarious tolls, described in
the indictment, with the intent feloniously therewith to commit
burgalry a1~d larcency, and that he be confined in the State
Penitentiary.for the term of five (5) years, and that he pay~
the cost~ of this prosecution of $35.50 as taxed by the Clerk
of this Court. And thereupon the accused is remanded to
the custody of the Sheriff of this County, and for reasons appearing· to the Court that the accused be by the Sheriff aforesaid, immediately transported to the Henrico County Jail,
there to be held until called for the proper officer of the said
State Penitentiary. And the Oou:r;t doth further certify that
the accused is entitled to a credit of 11 days in jail while
awaiting trial.
E. HUGH SMITH, Judge.

A Copy
Teste:
ARNOLD MOTLEY, Clerk.

Law Order Book No. 10, page 139
Copy to: State Penitentiary
Hencico County Jail with Bill of Costs.
June 18, 1952.
page 14}
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This day came the accused, FLOYD LEMUEL BURNETTE, by his attorney, and moved the court to set aside,
vacate and annul its judgment entered in this cause on the
17th day of June, 1952; and also to set aside the verdict of
the: jury rendered in this cause on that date. And counsel
having assured the court that because of previous court en-

Floyd. L. Burnette

v. Commonwealth of Va.
.

'

$
•

,f

gagements, one of the attorneys for the accused, is unable to
appear in this court this .day in argument of. said .motion.
Therefore the court doth adjudge and order that the said mo 7
tion be and the same is duly received and filed and that the
hearing on said motion be and the same is hereby continued
until 10 o'clock A. M. on the 23rd day of July, 1952; and that
the accused be accordingly notified.
Enter 7/8/52.

E. H. S.
...

•

•
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Circuit Court of the County of Essex on Wed~
nesday the 23rd day of July in the Year of Our
Lord Nineteen Hundred and Fifty-Two.
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This day came the Attorney for the Commonwealth and the
accused was led to the bar of this Court in the custody of the
Sheriff and was represented by his attorneys William .A.
Wright and Leith S. Bremner; and thereupon the motion
made by the accused on the 8th day of July, 1952, and entered
of record, was duly arg·ned by counsel for the defend ant and
the said Attorney for the Commonwealth.
On consideration whereof the Court doth adjudge and order
that .said .moti()n be, and the same is hereby ovei:ruled, to
which ruling the accused excepted and assigned his reasons
therefor.
E. HUGH SMITH, Judge .
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Filed in the Clerk's Office of Essex County, Va. Circuit
Court the 6th day of Aug. 1952.
ARNOLD MOTLEY, Clerk.
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;NOTICE OF .APPEAL AND .ASSIGNMENTS OF ERROR.
The defendant, Floyd L. Burnette, hereby gives notice of
his intention to petition the Supreme Court of Appeals of
Virginia for a writ of error to the final judgment herein and
~akes the following assignments of error:
(1) The Court erred in refusing to set aside the verdict of
the jury and discharge the defendant upon the ground that
said verdict was contrary to the law and the evidence and
without evidence to support it.
(2) The :Court erred in refusing to set aside the verdict of
the jury and award the defendant a new trial on the ground
of the admission of improper evidence prejudicial to the defendant, more particularly allowing in evidence the following:

(

(A) Evidence as to what William F. Walker, Jr., had testified to during the course of his trial.
(B) Testimony of a police officer or police officers to the
effect that they were informed that the Walker car contained
a known" safecracker".
(C) Testimony of Officer Blackwell to the effect that he
had information that the defendant, Burnette, was not going
to allow himself to be arrested again.
(D) The introduction of pictures showing scene of a crime
in which the defendant was not involved.
(E) Evidence of other crimes committed by the defendant.
page 18
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(3) The Court erred in refusing to set aside the
verdict of the jury and award the defendant a new
trial upon the ground of improper remarks of the Commonwealth's Attorney in the following particulars:
(A) Wherein the Commonwealth's Attorney, during the
course of the examination of the witness, Elmer Dogg·ett, remarked in the presence of the jury that he wanted to show
by Mr. Doggett the amount of money which was available for
a burglary.
(B) "Wherein the Commonwealth's Attorney made certain
statements relative to former convictions of the defendant.

It is certified that a copy of this Notice of Appeal and Assignments of Error was served by handing a copy hereof to
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Emory L. Carlton, Esq., Commonwealth's Attorney for the
County of Essex, this 4th day of August, 1952.
FLOYD L. BURNETTE
By W. A. WRIGHT
Of Counsel.

WILLIAM A. WRIGHT,
Tappahannock, Virginia,
LEITH S. BREMNER,
ROBERT LEWIS YOUNG,
BREMNER & YOUNG,
State Planters Bank Bldg.,
Richmond, Virginia,
Counsel for Defendant.
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page 24 } Virginia :
In the Circuit Court of the County of Henrico, July 16, 1935.
F. L. Burnett and Russell Burnett (alias Robert Edwards)
who stands jointly indicted of a felony by them committed in
feloniously breaking and entering in the night time a certain
chicken house, the property of Frank Aigner, the said house
not being used or occupied as a dwelling house and committing larceny therein, were tl1is day led to the bar in the custody of the jailor of this Court, and thereof arraigned, and
upon their arraig·nment, the said F. L. Burnett, pleaded not
guilty to said indictment.
And the said Russell Burnett alias Robert Edwards in person pleaded guilty thereto. And thereupon the Court proceeded with the trial of the said prisoner F. L. Burnett for
the said offense.
And of the jurors summoned under writ of venire f acias
for the trial of said prisoners, a panel of twenty (20) were
selected and found duly qualified and the Attorney for the
Commonwealth and the said prisoner having alternately
stricken from the said panel the names of eight (8) of said
jurors, thereupon the remaining twelve (12) to-wit: R. A.
Pemberton, T. Jack Gary, A. L. Lawrence., A. C. Maynard,
W. K. Fitch, 1\f. M. Stoddard, N. F'. Norvell, R. C. Burnett,
S. K. Frayser, Hugh Skipwith, Lawrence K. Mistr and L.A.
Binford, were empanelled a jury for the trial of said F. L.

-.\ .
\
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Burnett, who were sworn to well and truly try and a true deliverance make between the Commonwealth of Virginia, and
the said F. L. Burnett and a true verdict give according to the
evidence, and having heard the same, retired to their room
to consult of tbeir verdict and after sometime returned and
in open Court found the following verdict: "We
page 25 ~ the jury find the accused guilty as charged in the
indictment, and fix his punishment at three years
in the penitentiary, F. J. Gary, Foreman."
And then the Court with the consent of the Attorney for the
Commonwealth, entered of record proceeded to ascertain the
punishment of the said Russell Burnett, alias Robert
Edwards, for the offense whereof he stands charged, and having beard the evidence doth ascertain bis punishment at two
(2) years confinement in the penitentiary.
Ano tl1ereupon the said prisoners who stand jointly indicted of felonies in four other cases in breaking and entering in the night time certain chicken houses, not used or occupied as dwelling houses and committing larceny therein of'
the property of Cliff Drinker, Albert Christenson, A. N ..
Senior, and Lawrence Becker, respectively, ancl who also
stand jointly indicted of a felony by them committed of the
larceny of an automobile of the value of Two Hundred and
Fifty ($250.00) dollars of the property of L. C. W. Roberts.
And then the said prisoners being arraigned of said offense
in person, respectively, pleaded guilty thereto. And thereupon the Court with the consent of the Attorney for the Commonwealth, entered of record, proceeded to ascertain the
punishment of said prisoners for said offenses, and having
beard the evidence, doth fix their punishment at one years
confinement in each of tlle said cases in the penitentiary
house. And thereupon nothing being offered or alleged in
delay of judgment, it is considered by the Court that the said
prisoners be confined in the public jail and penitentiary
house of the Commonwealth of Virginia. The said F. L. Burnett for a period of eight (8) years, the aggregate of his said
terms of imprisonment to be credited by 30 days spent in jail
awaiting his trial and the said Russell Burnett, alias Robert
Edwards for a term of seven (7) years, the aggregate of his
said terms of imprisonment to be credited by 33 days spent
in jail awaiting his hial and the 2nd, 3rd, 4th and
page 26 r 5 terms of confinement to take effect at the end of
each of their previous terms of imprisonment
therein.
And it is ordered that as soon as possible after the adjournment of this Court that the said prisoners be delivered into
the care and custody of the Superintendent of the peniten-
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R.H. Burton.
tiary and the Commonwealth of Virginia, therein to be kept
and treated in the Manner prescribed by law.
And thereupon the said prisoners were remanded to jail.

A Copy.
Commonwealth of Virginia

v.

F'loyd L. Burnette
Commonwealth's Exhibit # 15 Read to Jury by Commonwealth's Attorney, Carlton, in Rebuttal.

E. R. S.

•
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TRANSCRIPT OF TESTIMONY.

The Court: Call your first witness.
Mr. Carlton: Mr. Burton.
Thereupon,

R. H. BURTON,
a witness of lawful • • •, called on behalf of the Commonwealth, having first been duly sworn, took the stand, was examined, and testified :
DIRECT EXAMINATION.
Bv Mr. Carlton:
··Q. Give your name, Mr. Burton.
A. Yes, sir.
Q. Mr. Burton, state your full name, please.
A. R.H. Burton, Jr., Town Sergeant, Tappahannock, Virginia.
Q. How long have yon been Town Sergeant of Tappahannock?
A. Slightly over ten months.
.
Q. And where were you employed previous to coming to
Tappahannock, what was your position?
A. Employed by the Police Department, City of Richmond,
20 years, as a street patrolman; and, accident investigator

10
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and for the last eight and a ha~ years, as a dectective sergeant.
Q. How old ar·e you, Mr. Burton?
A. Forty-seven.
page 3 ~ Q. Mr. Burton, on January 19th and January
20th, were you Town Sergeant here in Tappahannock, of this year Y
A. Yes, sir.
Q. Now, the indictment in this case charges the accused
with the possession of tools with intent to commit burglary
and larceny.
Do you recognize the accused Y
A. Yes, sir.
Q. ·who is the accused T
A. Floyd L. Burnett.
Q. Now, did you see him any time on the 19th day of January, of this year Y
A. Yes, sir.
Q. Tell the Court and the Jury the circumstances of seeing
him; when you first saw him; and then relate the circumstances of seeing him.
A. Well, on Saturday night, January the 19th, I went back
on duty about six o'clock, and parked my car just here at the
corner of Prince and Cross Street, just about a half a block
down the street from the Court House here; and walked down
this side of Prince Street, which would be the north side; and,
as I got down in front of the Tappahannock Furniture Company, I noticed a cream-colored 1949 Ford Sedan parked il!
front of this particular place, and g'lanced down at the license
number and saw that it was an odd number for this
page 4 ~ section of the county, and I made a notation of it,
and glanced up into the car and recognized Floyd
Burnett.
I did not, at the time, recognize the driver.
In recognizing him, I kept going, but kept that car under
an almost whole surveillance from then on, until they went
out of town about 10 :30.
The car sat there for some little length of time, and later
on, about 8 :40 p. m., the car had moved around and parked
on the opposite side of the street, in front of the Safeway
Store.
Mr. Burnett and another man, whom we later found out
was Walker, was sitting in it at the time.
About 10 :15, the car backed out from the 45-degree-angle

,,.·

."
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R .. H. Burton.
parking space, and drove down to just below the Daw Theater, and pulled in there for a short while, probably five, six
or seven minutes ; then, backed out from that particular spot
and went to the bottom of the hill, down toward the river by
the Standard Oil Company there, and made a "U'' turn, came·
back up Prince Street and made a right turn north into Route
17.
Well, I started over toward my automobile to see1,which
way they were going, and try to keep them in sight, if possi.:.
ble; and about the same time I saw Trooper Blackwell turn
in off the highway here.
I stopped him and told him that I had recognized· Burnett
as one of the two men in this particular car, and
page 5 } asked him if he would get the ownership checked on
the license number of this car, which he did.
We rode north and south, both on 17, and across the river
on 360, and around through town for probably 15 or 20 minutes in an effort to try to find the car again.
We never saw it any more.
Mr. Blackwell contacted the State Trooper Isabell, over at
Warsaw, and asked him, and also Trooper Jewell to meet us
over here at Tappahannock, which they did; and we consulted
with each other about what steps we should take, and decided
that we would stake out, in an effort to apprehend this car
if they came back into Tappahannock.
Mr. Blackwell, the State Trooper, also !3alled all of the
State Police cars in the First State Police Division, to be
alerted for this automobile, the license number, the description and.the occupants.
Now, Mr. Blackwell and I were in his automobile, parked
just to the rear of Taylor's Service Station at Prince Street,
and Route 17, and !fr. Jewell and Mr. Isabell and Deputy
Sheriff Olive, from Richmond County were in another car
parked on the lot adjacent to the B and S Motor Company,
where they could observe any car moving north and south on
17.
·
Q. The Band S Motor Company is situated on U.S .. 17, is
itnoU
A. Yes, sir.
page 6

~

The Court: In the town of Tappahannock?
The Witness: Yes, sir; well, inside the town

limits..

r ~.

,·.

t, ·-
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R. H. Burton.
By Mr. Carlton:
Q. All right, proceed.
A. At a quarter of four, on January t11e 2oth, Sunday
morning, we received a radio contact from Troopers Jewell
and Isabell that this car was moving north on 17Mr. Wright: I am going to object to any quoting of other
witnesses.
The Court: That is words used evidentially, and not testimonially. It is not evidence of the fact that that happened,
but it is evidence to show why they did what they did, I think.
The ,vitness: We observed this car at a quarter of four,
moving north very slowly on 17. It made a right turn into
Duke Street, which is the next street over from Prince Street
here.

/

By Mr. Carlton:
Q·. Is tlie Town Hall situated on Duke StreeU
A. The Town Hall is situated on Duke Street; yes, sir.
Q. Is the St. John CJmrch on Duke Streett
A. Yes, sir.
Q. All right.
A. The car, probably two minutes later, made its next appea ranee at Water Lane and Prince Street, at the
pag·e 7 } traffic lig·l1t here.
_
Q. Is this street the Court House is fronting on,
Prince Street 1
A. It is Prince Street; yes, sir.
The car moved slowly back up to the I1ighway again, to the
intersection here; made a left turn on 17; back to Duke Street
again, and made a left turn tl1ere again, and out of our sight;
and, for 25 minutes we did not see that car make its appearance, either on Prince Street or Water Lane, or out on the
highway.
Roughly, a bout a quarter past, or maybe 20 minutes past
four, that car came back out of Water Lane, made a turn into
Prince Street again and turned right into Route 17, or north,
and in making, attempting to make a radio contact with the
other car occupied by l\fr. Jewell and Mr. Isabell, we momentarily lost sight of the car.
When we next saw the car, the car occupied by Troopers
Jewell and Isabell was right behind it on Queen Street, which
is Route 360, and they were heading towards the bridge and
we immediately closed in behind their car and advised them
to, as soon as the car got across the bridge, to pull it down.

Floyd L. Burnette v. Commonwealth of Va.
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R. H. Burton.
As soon as the car got off of the east end of the bridge, Mr.
Jewell pulled up alongside the car, sounded his siren, and the
car increased its speed; and, for probably 500 or maybe 700
feet beyond where he first sounded his siren, he
pag·e 8 ~ pulled up the second time and parked, partly forced
them off of the road and on the shoulder of the road.
They were ordered to g·et out of the automobile, which they
did, and when I walked to the rear of the car, the trunk lid,
,vhat we call the "boot" lid, was raised about an inch and a
half, or two inches, and the key to the lock was in the lock.
Q. You mean of tJ1e trunk?
A. The trunk lock key was in the handle or lock.
Q. All right.
A. Now, one of the State Troopers raised the lid on that
trunk, and in the trunk were certain tools.
I have a list of them there, if I could be-

Mr. Carlton: Your Honor, may I have the Clerk bring
those tools in so the witness may identify them?
The Court: Yes.
Tell about what you did after you got back to the Town
Hall, because that will be found out, what was in the car. .
The Witness: When we observed these tools in the trunk
of the car, we brought the two men and the car back to the
Town Hall on Duke Street, in Tappahannock; called Mr.
Carlton and Mr. Johnson, the Justice of the Peace, and obtained a search warrant and made a thorough search of the
car.
By Mr. Carlton:
Q. Was this car searched in your presence?
page 9 ~ A. Yes, sir.
Q. What was found in the car?
A. May I refer to my notes?
Q. Yes.
The Court: You may.
The "\Vitness: Now, in the trunk of the car was one pick,
one 30-inch prise bar, one 3-pound sledge hammer, one 18inch screwdriver, one 2-cell flashlight, on l1alf-inch steel drill
bit, one 7/16ths of an inch steel drill bit; in the dash pocket
of the car were four quarter-inch steel drill bits, and under
the front seat, where Mr. Burnett had been sitttng, was one

\
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R. H. Burton.
pair of buck-no, on the front seat between the two of them
was· one pair of buck-palm, cotton-back gloves.
1·

: · (';rhe Clerk placed certain objects on a table before the witness.)
By Mr. Carlton:
· Q. Proceed with your testimony, Mr. Burton.
A. Now, under the front seatQ. You said, excuse me, in the dash pocket you had four
one-quarter-inch steel bits T
A. Yes, sir.
Q. ·what else was in the dash pocket?
A. On the front seat between Burnett and Walker was one
pair of buck-palm, cotton-back work-type gloves that had
been used; and under the front seat, on the side
pag·e 10 r Burnett was sitting, were two new 10-incb hack.
saw blades in a brown paper bag; one pair of white
cotton gloves; and, one blue steel, 32-caliber, Colt's police
positive revolver, loaded with five live bullets.
Q. Now, Mr. Burton, will you look at those items on the
table, that the Clerk has just brought there, and identify those
items, if you can Y
.
Is that revolver loaded; can you say thaU
A. No, sir.
A Juror: It is not loaded now, is iU
The Court : No.
By Mr. Carlton:
Q. You say it was loaded wl1en you discovered it in the car
that night?
A. Yes, sir, loaded with five live bullets.
These three articles here, the gloves, revolver and hack-saw
blades were the ones under the front seat where Mr. Burnett
was sitting.
These gloves (indicating) were on the front seat between
Walker and Burnett.
These quarter-inch steel drill bits were in the dashboard
pocket; and these two drill bits here were in the trunk compartment, or in the ''boot'', along with the flashlight, the pick,
the sledge hammer, the screw driver and the prise bar.

:-f.
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R. H. Burton.
The Court: Mr. Carlton, now that you have
page 11 } identified these, are you offering them in evidence T
Mr. Carlton: I am offering these items in evi~
de nee, yes, sir.
·
The Court: I am supposed to have initials on those things.
Is there any card with them so I can initial them T
The Witness: Those are my stickers on them.
The Court: You don't seize upon that·
Mr. Wright: I· waive the initialing of ·the articles. Subsequently the Court duly initialed.
The Court : It is understood those articles on the table,
laying there are identified.
.
r

By Mr. Carlton:
Q. Now, will you proceed with your testimony?
A. Now, when the searh was completed of the car, in front
of the Town Hall, Mr. Burnett and Mr. Walker, the man with
him, were seated side-by-side at ·a table in the presence of
yourself, Trooper Blackwell, Trooper Jewell, and Deputy
Sheriff Olive and myself, and they were interrogated as to
why-they were in this town at such an early hour.
Court: Where was Isabell t
Witness: Pardon?
Court : Where was Isabell, was he there 7
Witness: Yes, sir.
Court: You didn't name him.
The Witness: Yes, sir.
page 12 ~ The Court : All right.
The Witness: Their statements were, that they
were going fishingThe
The
The
The
The

By Mr. Carlton:
Q. You say they were interrogated as' to why, and then you
stopped, I believe.
A. As to why they were in Tappahannock at that time of
morning; and what they were doing with these tools in the
·
automobile.
Their reply was that they were going fishingMr. Wright: I am going to object to any statements made
by Mr. Walker.
~The Court: Any statement made by Mr. Walker, unless
it was in the presence of the accused, is not admissible; but
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any statement made by Walker in the presence of tl1e accused,
and not denied by him, is admissible.
By l\fr. Carlton:
Q. Was the accused, Burnett, present when Walker made
statements f
.A.. Yes, sir.
Q.
as Walker present when Burnett made statements?
.A.. Yes, sir.
Q. vVas any statements made there that was made out of
the presence of either one of them T
A. No, sir.
page 13. ~ Q. All right; go ahead now and give your testimony.
A. They were never separated. They were seated side-byside.
Q. Were these questions directed to both of them or to
them individually Y
A. Some of them were directed to both of them, and particularly the one in reference to the fishing end of it.
When Mr. Burnett replied, ''We were g-oing fishing. What
is wrong· with that?''
Q. You go ahead, now, l\Ir. Burton, and tell what questions
were asked Burnett and Walker, and what their replies were.
A. Well, when they were questioned, the two of them were
questioned as to what they were doing down here, and both
Walker and Burnett replied that they were going fishing; and
Mr. Burnett asked what was wrong with that.
Q. All right; go ahead.
A. We asked where they were going fishing, and they replied that they had been over to Warsaw, or were going to
Warsaw, rather, to see about getting a boat, that they had
heard there was good fishing on the Rappahannock River.

,v

1

Mr. Wright : Yon can't quote both of them in the same
language.

By Mr. Carlton:
Q. Who said that; what were the circumstances of making
that statemenU
page 14 }- A. l\fr. ,valker made tliat particular statement.
Q. Did Mr. Burnett contradict him in any way 7
A. No, sir; he did not.
Q. Going to Warsaw to get a boat to go fishing!
A. Yes, sir.

Floyd L. Burnette v. Commonwealth of Va.

17
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Q. All right; go a11ead.
A. That they had heard there was good fishing in the Rap..:
pahannock River.
Q. What other statements did tl1ey make?
A. When both of them were asked as to the ownership of
the revolver, Mr. Burnett replied-Mr. Walker first replied,
and pointed his :fing·er at Burnett and said, "It's his."
Q. ,vhat did Burnett say!
A. I asked Mr. Burnett if that was right, and he said, ye·s,
it was, that he had bonowed it from a man in Richmond by
the name of Evans, who lived somewhere in the twenty-six
or twenty-seven hundred block of East Grace Street, and I
asked hi_m where l1e had borrowed it; why, and he said because someone had been fooling around his garage and stealing his oil.
Mr. Wright: Was that a quote from Walker?
Mr. Carlton: Wait a minute.
Burnett, wasn't itMr. Carlton: He said 1\fr. ,valker said that.
The Court: No, you said Burnettpage 15 ~ Mr. Carlton: I mean, Mr. Burnett said that.
The Witness: Yes, sir.
By Mr. Carlton:
Q. All right. What other statements did each of these men
make?
A. As to the tools in the car, Mr. Walker stated that the
tools were his, that he bad bought some of these tools to dig
post holes with; some of them to repair a screen door with;
and the prise bar be had used. for two different purposes, one
to move a furnace and one for some other purpose that I don't
recall right off-hand.
Asked about this screw driver being broken on the end like
that, he replied that he had broken that on a little cast-iron
hinge on the screen door, that it had gotten stuck with paint,
and he attempted to break it loose and broke that tip off that
18-inch screw driver; that he bought these steel drill bits to
drill some holes in that screen door; and that he had bought
the hack-saw blades to cut down some small trees to make
clothes-line poles out of.
.
Q. ·what other statements did he maket Did he, either
one, make any statement regarding where they had been on
that night?
A. Mr. Walker stated that he hadn't worked that particu-
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lar day, Saturday, January the 19th, that he had gone to
Loew's Theater and saw the picture, "Quo Vadis"page 16

~

The Court: You mean the Loew's Theater in
Richmond?
The Witness: Loew 's Theater in Richmond, yes, sir; and
}1ad seen the picture, "Quo Vadis", had gotten out about six
p. m., and that he hung around on Broad .Street until eleven
o'clock and then went over to Fulton Ifill, and met Mr. Burnett about 11 :30 and stayed with him until about half past
two or a quarter to three, Sunday morning; and then, left
Richmond and came into Tappahannock on their way to War~
saw.

(

By Mr. Carlton:
Q. You say they said they were going over there fishing?
A. Yes, sir.
Q. What was the temperature that night.
A. It was right down a round freezing, there was a skim of
ice on water standing in puddles, down somewhere around 31
or 32 or 30, somewhere along there-it was a cold night.
Q. How were these men dressed?
A. In work clothes. Mr. Burnett had on work-type pants
and work-type heavy shoes and a leather jacket.
Mr. Walker had on work-type clothes.
Neither one of them had their lrnts on, when they were apprehended. The hats were in the back part of the automobile,
a hat and a chauffeur-type cap that Mr. Walker said was his.
The hat was Mr. Burnett's.
Q. Did either of these men appear to have been
page 17 } intoxicated?
A. No, sir. I could smell no odor of any alcoholic beverage on eitl1er one of their breaths.
Q. Now, in what county were these tools possessed, what
county were these tools possessed by the accused f
A. Essex County.
Q. You say these tools were possessed by the accused in
Essex Countyf
A. Yes, sir.
Q. Now, who was driving the automobile at the time the
accused was apprehended?
A. Mr. Walker was driving the car.
I never did see Mr. Burnett under the wheel at all from on
Saturday night early when tl1ey were in town on Prince
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Street, I never did see him under the wheel from five minutes
past six until 10 :30 when the car finally went out of town.
Q. You say when you first saw these men, you saw them
in front of the furniture store here on the main street of the
town?
A. Yes, sir.
Q. What furniture store was thaU
A. That is the Tappahannock Furniture Company.
Q. You say you recognized Burnett?
A. Yes, sir.
Q. When did you recognize Walker, did you
page 18} know Walker?
A. I wasn't too sure about him, because I hadn tt
gotten a very good look; and I was in uniform and I didn't
want, in a manner of speaking, to tip my hand and let them
know I had recognized Burnett. I had to keep moving. I
couldn't just stand in one spot, or watch them too closely, so
I kept moving from one side of the street to the other, down
to the end of it and back.
Q. Did you recognize them from pictures, or recognize
them from having known them before?
A. I recognized Burnett from having surveilled him before. I also had his picture in my pocket and I also had
Walker's picture in my pocket.
The Court: Was there any possible way that those tools
could have gotten in this car between the time that they left
Tappahannock and the time you apprehended them over in
Richmond County?
The Witness: No, sir. I don't see how they possibly could
have, because when they moved out the last time, from Water
Lane and Prince Street, somewhere roughly a quarter past
four or twenty minutes after four, we did lose sight of them
momentarily for a matter of probably a minute or a minute
and a half, or two minutes at the most, but they had moved
and we had made radio contact with the other State Troopers'
car, and requested that they move in also; and in fact, they
picked them up before Mr. Blackwell and myself did, and they
were right on-within 15 or 20 feet of the rear of
page 19 } the car that Burnett and Walker were in.
The Court : Were you all right behind them at
the time they left this side of the river and started across the
bridge, up to the time you apprehended them?
The Witness: Yes, sir.

'\
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The Court: No tools could have been put in that car after
they left Tappahannock¥
, The Witness: No, sir; it would have been physically impossible.
By Mr. Carlton:
Q. Who owned the automobile f
A. The car was registered in the name of Walker.
Mr. Carlton: Your witness.
CROSS EXAMINATION.
By Mr. Wright:
Q. It is an established fact that the car did belong to
Walker, isn ~t it f
A. Yes, sir.
Q. It is an establisl1ed fact, by your own testimony that the
tools belong·ed to Walker, isn't it?
A. He claimed the tools, yes, sir.
Mr. Carlton: Did he claim all the tools 6{ '
The Witness : Claimed them all but the revolver.
By Mr. Wright:
Q. That is what I understood you to say.
page 20 ~ He admitted that the tools were his?
A. Yes,. sir, all the tools but the revolver.
Q. Mr. Burnett, when questioned about the tools, madeA. Pardon?
Q. Mr. Burnett made no statement about the tools?
A. He didn't make any statement about the tools, no, sir.
Q. Well, accordinfi to your testimony, the automobile belonged to Walker; all the tools belonged to him, that isA. According to what Mr. Walker said, yes, sir.
Q. That is what you have to go by, is what Mr. Walker
said, all your testimony is what Walker said T
Mr. Carlton: Your Honor, that is a matter of argument,
whether Mr. ·walker told the truth or not; that is for the Jury
to say.
Mr. ,¥right: We recognize that. What is the objection?
The Court: Well, as I understand it, Walker stated, in
Burnett's presence that the tools belonged to him, except the
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pistol, and Burnett stated that the pistol belonged to him and
told how he got it.
·
AU right.

By: Mr. Wright:
Q. You didn't find any handle on the hack saws, did you t
A. No, sir.
Q. Did you find any brace for the bits, too, did
page 21 ~ you Y
A. Pardon!
Q. You didn't find any brace for the bits, either, did you Y·.
A. No, sir.
Q. As a tool then, to be used, neither the bits nor the saw
could be used as they are, could they, without a handlet
A. Well, lVIr. Wright, I am not going· to qualify as an ex;.;
pert witness on the use of these tools, but if I will be permitted
to say so, in quite a number of burglaries that I investigated
in Richmond, hack-saw blades were used without the handles;
in fact, certain types of locks or certain types of doors would
have to be sawed open with the hack-saw blades alone.
Q. But you can't do much sawing without a handle Y
A. There has been many a one sawed open with them, been
many a one sawed open with it, as far as theQ. No handle-,
Mr. Carlton: Go ahead and answer the question.
You asked the witness a question.
The Court: What was the question, Mr. Wright?
Mr. Carlton: You asked, could the hack-saw blades be
used without a handle.
Mr. Wright: He was giving· a discussion on what could be
doneMr. Carlton: Can he be permitted to answer
pag·e 22 ~ fully 1 He was cut off.
Mr. ·wright: What do you want him to say?
The witness: As far as the steel drill bits go, he certainly
would have to, have some sort of brace or drill for that.
By Mr. Wright:
Q. Tbe Jury is listening to you.
There was no brace for either of these, no handle for those
(indicating certain objects).
·
Are you sure, Mr. Burton, that Burnett said he was going
to get a boat to go fishing, or was going to see about going
fishing?

\
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. Are you certain he said he was going fishing, or was '' going
to make some arrangements about :fishing·"?
A. That was his reply, he replied at one time, and just
about the only thing he said, he had to say about the going
fishing was that they were going fishing, and asked us what
was wrong with that.
That was about all he said.
Q. Did Mr. Carlton tell himMr. Carlton: I object to that, now. He is telling the witness, making an assertion that I saidThe Court: He asked whether or not you did.
Mr. Carlton: I think it is proper to ask, did I make any
statement.
page 23 } The Court : He can ask, and he has.
Mr. Carlton: I know wliat the answer will be.
Mr. Wright: I know what it is going to be, too.
Mr. Carlton: I don't think the witnessMr. Wright: Ask him if you didn't tell Mr. Burnett you
didn't want to ever hear anything more from him, isn't that
a facU
The Witness: No, sir; I don't think that was said.
By Mr. Wright:
Q. What did they say?
A. About the time it was over with, Mr. Burnett had not
made but a very few statements.
Q. Mr. Walker did all the talking?
A. Yes, sir; with the exception of the reference to the revolver, and to about the going :fishing, and Mr. Carlton asked
Mr. Burnett if he wanted to make a statement, and he said,
"No, not until I know what this is all about. I am not going
to say anything.''
And, he didn't say anything further.
Q. That was my recollection.
· A. He was told what the charge would be, and the warrant
was served on him.
Q. You wouldn't want to create the impression on the
Jury, Mr. Burton, I think you are being very fair, that when
they crossed the bridge they didn't indicate in the
page .24 } operation of the car tllat they were trying to make
.
a skip from the law, did they?
A. Well, at that time of the morning there was very little
traffic, if any, and that siren on Mr. Jewell's car could certainly have been heard, unless a man would be totally deaf

a:··'~
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or partly deaf, and Mr. Jewell sounded the siren on that car
and we heard it and we were behind him, and pulled off alongside of them, and both of those Troopers were in full unifo~m.
Q. They were inside the car?
A. Well, instead of pulling over and stopping, the car in.:
creased-its speed. Now, I don't say that they went :beyond
the speed limit, which is 50 miles an hour in that particular
zone; but when they went across the bridge they were not
hardly traveling over 30 or 35 miles an hour at the most, but
they did increase their speed as at the first time Mr. Jewell
pulled up for them to stop.
· .
Q. At no time did they g·o at any excessive rate of speed? ·
A. I wouldn't say tl1at; no, sir.
· ·
Q. You all stopped them within a few hundred yards of the
other end of the bridge?
.
- A. I would say further than that. I would say maybe five,
. six or seven hundred feet beyond.
Q. Five hundred feet T
page 25 ~ A. I would say roughly, we didn't measure it.
Q. You would say about five hundred feet beyond the other end of the bridge Y
·
A. Yes, sir.
Q. When they were ordered to get out of the car, both· of
them promptly got out, didn't they?
A. Not promptly, no; in fact, Mr. Burnett had to be
prompted twice.
Q. Did you hear Mr. Isabell testify in this last trial?
A. Sir?
Q. Did you hear Mr. Isabell?
A. I can't say I heard all of it; I might have heard him~
I can't say I heard all of it because I moved in and out.
Q. Don't you remember him testifying both promptly got
out ; promptly T
A. I did,Q. Mr. IsabellA. I can't say that I did, honestly.
Q. Well, they didn't resist arrest, did they 7
A. Sir?
Q. They didn't attempt to resist arrest!
A. No.
·Q. They did what they were told to do,-Mr. Burnett?
A. Except that he didn't get his hands up promptly as Mr.
Blackwell evidently thought he should have. We
page 26 } had to prompt him a second time to get his hands
a little bit higher.
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Mr. Wright: I don't have anything further.
The Court: I want to ask just one question.
Mr. Carlton: Yes, sir.
The Court: From your experience as a policeman and investigator in Richmond, will you tell the Jury how many and
what of those tools, if any, are usually used in burglaries Y
The Witness: vVell, every one of them; every one of them
can be used.
.
As far as going to a hardware store and buying burglar
tools, you,, don't buy any such thing. Every one of these tools
would be used on a safe, they could be used to saw open a lock
or a doo.r; tl1ey could be used to prise open a door with this
prise bar.
This could be used to knock the dial off a safe.
This screw driverThe Court: w·hat I am asking is, do you know of any instances in any cases that you have investigated, prior to this
time, and especially when you were an investigator in Richmond, l1ave you actually known any of those tools of that kind
to be used in burglaries?
The Witness: Yes, sir, I have.
The Court: Which ones, and how many¥
The Witness: At some or another, if I may say this, the
last several years that I was in the Detective
page 27 ~ Bureau my assignment was in the robbery squad,
which included burglaries, ancl safe 1·obberies, and
at some time or another during those several years there any
one of those tools could liave, and has been used.
The g·loves were usually used to conceal prints, to keep
·from leaving fingerprints around the scene of the crime Y
The Court: All right, that's the answer to the question I
wanted to ask.
Mr. Carlton: All right.
The Court: That means, of course, each and every one
there can be used for a legitimate purpose, toot
The ,vitness: Yes, sir.
Mr. Carlton: All right, Mr. Burton, that is all.
The Court: Next witness!
(The witness left the stand.)
Mr. Carlton: Mr. Blackwell.
The Court : Dick Blackwell, please.
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'11hereupon,

RICHARD L. BLACKWELL,
a witness of lawful age, called on behalf of the Commonwealth, having first been duly sworn, took the stand, was examined, and testified· as follo"rs :
DIRECT EXAMINATION.
By Mr. Carlton:
page 28

~

Q. Have you been sworn, l\Ir. Blackwell!
A. Yes, sir.
Q. Will you state your full name and your post:.

tion?
A. Trooper R. L. Blackwell, State Trooper, stationed at
Tappahannock.
Q. How long have you been a State Trooper stationed in
this county?
A. I have been stationed in this county six years now.
Q. Did you assist in the arrest of the accused, Burnett, on
January 20th of this year¥
A. Yes, sir.
Q. Do you recognize the accused Y
A. Yes, sir.
Q. Who is he?
A. Floyd Burnett.
Q. Will you tell tbe Court and the Jury what you observed
on January 19th, that is, the night of January the 19th-Jan~
uary 20th, concerning the accused?
A. On January the 19th, at approximately 7 :45, I went into
the Tappahannock Furniture Store in Tappahannock, and as
I came out a few minutes later, I noted this 1949, light cream+
colored Ford Sedan sitting in front of the store, parked.
·
The Court: Nineteen, Forty-nine?
The Witness: Nineteen, Forty-nine, Ford, yes, sir.
The Court: All rig·ht.
The Witness: Parked in front of the store, with
page 29 ~ the left front fender damaged considerably, and
two white men sitting in tl1e car.
·.
I did not pay too much attention, other than that.
· At 10:30 that same nig·ht, I was over here at Mr. Taylor's
service station, pulling away from the service station when I
noted the same car coming up Prince Street and turn right
on Route 17, head north on Route 17. I noted the same car,
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the left front fender damaged, and two men in the car, and
at that time I started to check the car and noted the license
number, jotted it down on my pad, which was, ''813-267".
. I didn't check the car
I came on down Prince Street, and met Sergeant Burton in
the first block there, and I stopped and be came over to the
car and I asked him about the car and he said he had been
watching the car for some time, since about six o ''clock.
I checked the license and found the car was owned by ,villiam F. Walker, Jr., who gave a Richmond address.
Mr. Burton, at that time, stated that he thought that Floyd
Burnett was in the front seat of the car with the driver.
I didn't know William Walker, and I started around to the
town office to call the Richmond Detective Bureau and see if
we had any information on Walker, when Mr. Burton pulled
his picture out of his pocket, and he recognized the picture as
betng the subject that was driving the car.
page 30 ~ The car turned north on Route 17 and I didn't
see it any more that night until early Sunday
morning.
I called Trooper Isabell, and Trooper Jewell, by radio and
they met me over here in Tappahannock, around midnight;
and we staked out around town to wait for the car to come
back.
Sergeant Burton and myself were in my car, and we were
parked on Prince Street, just the other side of Jim Burke's
station, on the other side of Route 17 and 360.
I had Trooper Isabell and Trooper Jewell in the other car,
and Deputy Sheriff----the Deputy Sheriff of Warsaw was with
them, and they were in Trooper Jewell's car, and they were
parked down at the Mercury dealer's garage, the B and S
Motor Sales, which is located on Route 17 and 360, at the
south end of Tappahannock.
We waited until exactly a quarter to four Sunday morning
on the 20th. I got a radio call that the car was coming into
Tappahannock from the direction of Brays Fork, or Richmond, and by the time I got the radio call, I was-I could observe the car. It was in plain view of me.
At Duke .Street, the car turned down Duke Street, went
down, driving very slow, went on down out of sight.
Duke Street is the street one block over from Prince Street.
This is Prince Street that goes by the Court
page 31 ~ House, it went down to Water Lane and came out.
I saw the car tl1e next time it came out, on Prince
Street.
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By Mr. Carlton:
Q. How long did it stay down in the vicinity of Water
Lanet
A. It stayed there, just went down out of sight, and in
about a half a minute or a few seconds, came up Prince Street
driving very slow, all the way up Prince Street to the intersection of 17 and 360; turned left again; went down to Duke;
turned left and went down Duke Street.
Q. The same street he had just been down Y
A. The same street he had just been down.
That time, it stayed out of sight from me for approximately
25 minutes. I was timing him, and I thought he had time to
workQ. About what time was that, in the morning?
A. That was, when he went down Duke Street the last time,
it was about ten minutes to four o'clock.
The last time I saw the car until it came back up in my view
again, it was exactly a quarter past four.
He was out of my sight approximately 25 minutes.
At that time, I radioed Trooper Jewell and Trooper Isabell
to close in on the car, that they were coming away, or leaving,
they came in behind him and tl1e car turned north on 17 and,
I was sitting and waiting just a minute for them
page 32 ~ to come in, and I saw the car coming on up to the
intersection of 360, and turned east to go toward
Warsaw.
They were following it, and I fell in behind them, and the
car apparently cut its lights off, the Walker car, and I didn't
see it.
e circled the town twice, and the next time I saw it, I had
gone down by the waterfront down there, and I was coming
up on 360, over here next to the bridge, when I noticed a car
g·oing toward Warsaw on 360; and Trooper Jewell and
Trooper Isabell were together in the car and I fell in behind
them and advised them, by radio, to stop the car as soon as it
got off the bridge.
We followed the car, observed it very closely, across the
river. We got off the end of the bridge and Trooper Jewell
pulled up beside the car and blew the siren.
The car speeded up, like it was going to try to get away.
Trooper Jewell pulled up again beside the car and blew the
siren, a long blast, and crowded the car off on the shoulder
and at that time I was right on the bumper of the car, right
close· behind it. We were very cautious in stopping this car.

,v
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I had my shotgun out and Burton had his rifle, Trooper Isabell his shotgun.
I had information that Burnett was not going to be arrested
again, and that is why I was using extraordinary caution.
page 33

~

:Mr. Wright: I object to this. I want to take
exception to that, your Honor.
It is purely prejudicial, imagination, and tlle giving of a
reason for itThe Court: Of couse, that statement could not be admissible as evidence against the accused. The only relevancy it
could possibly have would be to show why the officer, Mr.
Blackwell here, took the precautions which he did.
So far as we know, this man has never been in trouble before.
That is, so far as this Jury knows, and so far as this Court
knows.
Therefore, I say to you that you can receive that evidence
only as to why the officer took the precautions, or the officers
did, which they did.
Were you taking· extraordinary precautions?
The Witness: Yes, sir.
The Court: It is only evidence for that reason.
Their information may have been, so far as we know, utterly
incorrect; but it is evidence, it is words used evidentially, and
not testimonially.
All right, Mr. Wright; Mr. Carlton.
By Mr. Carlton:
Q. You say you stopped them. What occurred thenf
A. Well, one of the Troopers, I think it waspage 34 ~ I don't know which one it was-told them to come
out with their hands up. I think it was Trooper
Isabell, or Trooper Jewell; and Walker came out of the car
on the left side from the front seat, came out with his hands
up; and Burnette was on the right-hand side. He came out
very slow, with his hands down by his side.
I hollered at him to put his bands up, and he still didn't
obey, and I hollered the second time very forceful, and finally
he raised his hands up over his head, and I got the two boys
together and handcuffed them and frisked them slightly-I
mean, patted them to see if they had a g1m on tl1em.
I didn't find a gun on either one of them.
The car was-the trunk of the car was unlocked and
slightly raised, and a pick handle was sticking out from under
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the trunk. The key was in the trunk. It had been left open
and slightly raised.
We put both subjects in my car and brought them back to
Tappahannock; the other car was brought back in town, the
"\Valker car, and we went around to the town office and there
I called the Commonwealth's attorney, and called Mr. Johnson, the Justice of the Peace, to get a warrant out.
Q. What type of warrant?
A. I got a search warrant to search the car, and I got an
arrest warrant.
Q. Did you search the cart
page 35 }- A. Yes, sir.
Q. Wba t did you find in the car!
A. In, the front seat, or in the front of the car, right under
Mr. Burnett, where be was sitting, underneath the front seat,
I found a pair of cotton gloves, two hack-saw blades and a 38
revolver, loaded.
Q. Was the revolver loaded Y
A. It was loaded, about five live cartridges, yes, sir.
Q. What else did you find Y
A. In the trunk there was a pick, an 18-inch screw driver,
a crow bar or wrecking bar about this long (indicating), and
a sledge hammer.
Q. Will you view those articles on the tableA. And, some drill bits.
Q. -and see if you can identify any of those articles Y
A. Yes, sir.
This pick was in the trunk, with about this much of the
handle sticking out (indicating).
This screw driver was in the trunk. This hammer was in
the trunk, and this wl'ecking bar was in the trunk. The flashlight was in the trunk and two of these drill bits.
·
Those gloves and this revolver and the hack-saw blades
were under the front seat.
Q. Where were the used gloves f
A. The used gloves were in the trunk, with the
page 36 } flashlight, I think.
Q. Are you certain about that?
A. Well, these gloves were under the front seat with the
revolver, the. new gloves were in the trunk-that's correct.
Q. Are those the items Y
A. Yes, sir; these are the items that we found in the car.
These drill bits were in the glove compartment, two of
them; and two of them were under the seat.
The hack-saw blades were under the front seat.
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Q. What articles did you find?
A. I found that gun and the glovesQ. Which gloves? ·
A. This pair of gloves (indicating), this gun and these
hack-saw blades under the front seat.
I observed these other tools in the car, also, before tl1ey
were ever touched.
Q. Now, were you present when the accused and his companion, Walker, were questioned T
A. Yes, sir, I was.
Q. Tell the Jury what their statements were.
A. Well, they were questioned around here m the town
office, and mostly by you and Sergeant Burton.
· The questions were directed to both.
I asked about the gun. ·walker stated it bepage 37 } longed to Burnett, pointed to Burnett, and Burnett
said, yes, it was his gun, he borrowed it from a
subject or person by the name of Evans, who lives in Richmond.
And, we arrested the men, when we took them into custody,
they never once asked why they were being arrested, or why
they were being stopped-never asked a question.
We asked them where they were going, and Burnett stated,
"We were going· fishing. What is wrong with thatY"
And, Walker stated that they were going fishing over in
Warsaw.
They were asked why they circled the town several times,
and they, Walker's statement was that he had gotten lost, he
didn't know which street to turn down to go across the bridge,
and that they were going to ·warsaw to rent a boat and go
fishing in the Rappahannock River.
Q. v\That was the temperature that nighU
A. It was below freezing, it was, I would say, around 30
degrees-very cold.
Q. Did these men make any statement concerning where
they had been that night, before they got to Tappahannock?
A. Yes, sir. They stated that they were in Richmond-

Mr~ Wright: Get it straight. You said, "They stated"Mr. Carleton: They were both together, were they?
The Witness: ·walker stated he went to Loew's Theater
.
and got out about six o'clock, went over to Fulton
page 38 } Hill and met Floyd Burnett, and they stayed together and talked until approximately two a. m.,
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or 2 :30 in the morning and decided to come down here to go
fishing.

By Mr. Carleton:
·Q. Did Burnett contradict that statement in any wayf
A. Never ; no, sir, he never said. .
Q. He was sitting right by Walker when Walker made that
statement?
A. Yes, sir.
Q. All right.
Were any statements made concerning the use · of these
tools 7 ...
A. Walker admitted that he had bought these ·tools.
Now, I don't remember just what reason he stated that
night why he bought this pick, or why he bought those hacksaw blades, just what statement he made that night as to why
he had those tools.
Q. How were each of them dressed 7
A. They were both dressed in work clothes.
Burnett had on a leather jacket, and at the time we stopped
them he was not wearing a hat.
He had on a leather jacket, dark pants, dark shoes.
Q. When these men were chased or followed from this
~ounty to Richmond County, did they have any opportunity
to get or take on tools in the car, or get tools and place them
in the car from the time they left here until the time they got
over into Richmond County 7
page 39 ~ A. No, sir, they could not have taken on any,
they may have thrown some out, but they couldn't
take on any tools.
Q. You had them in view 7
A. Yes, sir.
Mr. Carlton: You may cross-examine.
CROSS-EXAMINATION.
By Mr. Wright:
Q. You said ''throw out''.
There is no evidence here of them throwing out any tools,
is there?
'
A. Not that I know of, no, sir.
Q. Why did you use that expressioD; to the Jury, "might
have thrown out some tools"?

'{·
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A. They could have. Tl1ey couldn't have picked up any,
they didn't get out of the car.
Q. They could? Why did you make the statement, "could
have thrown"Y
They didn't throw any, you would have seen them.
.A.. I didn't see them; no, sir.
Q. Don't you think that is rather a little prejudiced on your
part, to say the man could do something, he could jump overboard too, if he wanted to .
.A.. I didn't mean it as prejudiced.
Mr. Carleton: You would have seen it if they had thrown
tools outY
page 40 ~ The W'"itness: I could have missed it.

(

By Mr. ·wright:
Q. You have no motive in saying they could have thrown
tools out, have you!
A. No.
Q. You just made a statement for no reason at alU
A. I mean, I had no motive to say they picked up any tools.
Q. We want to stick to the facts, and don't want you to say
something that might happen.
It is a fact that Walker admitted he bought those tools himself, isn't it Y
A. I don't remember that night just what his statement was
as to why he had these tools, and where he got them.
The Court: He admitted themBy Mr. 1l,lright:
Q. He admitted they were all his tools, in your presencef
A. Yes, sir. He admitted they were his tools.
Q. And he admitted it was his carY
A. Yes, sir.
Q. And that wasn't denied by Mr. Burnett1 or by anyone
else?
A. No, sir.
page 41 ~ Q. So far as you know from your investigation,
that is an established fact, that the automobile and
tools belonged to Walker f
A. Yes, sir.
Q. When they blew their siren, Mr. Blackwell, they didn't
accelerate the car to any excessive rate of speed, did theyY
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A. No, sir, they did not. They didn't get a chance.
Q. They came to a stop about four or five hundred feet
from the end of the bridge, didn't they Y
A. I imagine it was close to four or five hundred feet,
maybe.
The Court : Feet or yards 7
The Witness: I said ''feet".
I was talking about feet. I would say they stopped approximately a thousand feet from the end of the bridge.
By Mr. Wright:
Q. Mr. Burton testified it was about four or five hundred
feet.
Mr. vVright: I don't think I have any further questions.
Mr. Carlton : Does the Court have any questions Y
The Court : No.
Mr. Carlton: That is all, Mr. Blackwell.
(The witness left the stand.)
The Court: Next witness 7
Mr. Carlton: Is Mr. Doggett here?
The Sheriff: No.
Mr. Carlton: Is Mr. Jewell here?
The Sheriff: Which one T
Mr. Carlton: I want him after Mr. Jewell.

page 42

~

Thereupon,

RUSSELL D. JEWELL,
a witness of lawful age, called on behalf of the Commonwealth,
having first been duly sworn, took the stand, was examined,
and testified as follows:
DIRECT EXAMINATION.
By Mr. Carlton:
Q. Please state your full name.
A. Russell D. Jewell.
Q. What is your position 7
A. State Police.
Q. Were you a State Policeman on January 19th and 20th
of this year 7

34

Supreme Court of Appeals of Virginia
Russell D. Jewell.

A. Yes, sir.
. Q. Did you assist in the arrest of the accused and a man by
the name of Walker on January 20th, in Tappahannock!
A. Yes, sir.
Q. I mean, across the bridge in Richmond County T
A. Yes, sir.
Q. Will you relate to the Jury just what transpired in your
presence concerning this arrest f
page 43 } Will you start at the time you were called in the
case, and tell what happened f
A. It was around midnight on the night of January the
] 9th, going into the 20th, that I received a radio call to be on
the lookout for a tan or cream '49 Ford, license number I believe was 813-267.
The message was received, and was that the car was known
to be a safecracker, and to be on the lookout for the car, was
seen in Tappahannock.
After I received that message, I circled around Montrose,
to see if the car was around that area, and then I headed on
toward Tappahannock.
Arriving in Tappahannock, I met Trooper Blackwell, Isabell, Town Sergeant Burton and Deputy Sheriff Olive of Richmond County.
After talking this matter over, Trooper Isabell, and Mr.
Olive and I got in my car and went up by the Mercury dealer
and-I don't know the name of the motor company-anyway.
the Mercury dealer across from the ice plant, and back down
beside the Mercury garage on this side, back off the highway,
facing the highway.
We sat there for quite some time, watching to see if we
could observe this car coming into Tappahannock, and around
a quarter of four in the morning of the 20th, we observed a
car answering the description of the car. We could
page 44 ~ not see the license number on ,it but it was similar
to the car we were looking for and had two white
-well, appeared to be two men in it, so immediately Trooper
Isabell used the radio to call Trooper Blackwell and told him
that a car answering the description was heading into Tappahannock from Brays Fork.
Trooper Blackwell replied back that he had the car under
observation.
We waited approximately 30 minutes, received a call from
Trooper Blackwell that this car was coming out from Tappahannock, and to stop it.
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Then, right on the back of that, he called back the car was
heading north on 17, so we proceeded on into Tappahannock.
As we got to this intersection here of Prince Street, I guess
it's called, the main street here that goes there, and intersects
with 17, Trooper Blackwell pulled out from this other service
station out onto 17, and headed out, and then turned right on
360, and headed toward Warsaw and we were behind him.
We stopped at that time. He stated that the car had turned
right, going toward Warsaw, and he didn't know if it was back
in Tappahannock or not, so I turned around and headed back
on 17 toward Brays Fork.
·=
As I got up to the intersection, the street that comes out by
the Fire House, this '49 Ford, tan Ford with the·Jicense number we were looking for came out of that street in
page 45 r front of the Fire House, turned right on 17, headed
toward Tappahannock.
.
I observed the license number and the car, at that time, and
lmew it was the car we were looking for. I immediately turned
around, and right then, behind the car-the car drove slow
and turned right on 360, heading toward Warsaw.
We tried to call Trooper Blackwell at that. time, and tell
him that the car-the way the car was going, and at that time
he came up from the waterfront street, meeting us; so the car
we were following then proceeded on across the bridge, going
toward Warsaw.
Trooper Blackwell called us by radio and advised us to stop
the car as soon as he got across the bridge.
As soon as the car got off the bridge, I pulled up beside the
car and blew my siren, and went to fall back behind the car,
and at that moment the car speeded up. You could see her
squat down and start to take off and I put mine in second gear,
and then run up on the outside of him, steadily blowing the
siren.
He went, I would say, as far as from here to the theater with
me up beside him, and the siren steadily going.
Trooper Blackwell, at the same time, had come right up behind him on his rear bumper.
I ·kept crowding the car, pulling over on him until finally
he ran off, the right side of his car was entirely off
page 46 r the shoulder, and he stopped.
Trooper Blackwell got out of his car and told the
men to get out of the car. Trooper Isabell got out of my car
on the right side. I got out on my side and went around the
front to the right side of the Walker-Burnett car, where Bur-
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nette was; and Town Sergeant Burton was around on that
side with Burnette.
The two men, at that time I was around with Burnette, and
Officer Burton went over Burnette to see if he haad any
weapons on him, which he didn 1t.
Then we wont around to the rear of the
alker car, the
trunk was up at the time I got around there, and a pick, screw
driver, sledge hammer, flashlight, I believe it was two drill
bits and a pair of gloves were laying in the trunk.
Trooper Blackwell took Burnette and Walker in his car and
proceeded back to Tappahannock.
We all met in front of the Town Hall, and Fire House, and
when we got back in Tappahannock, Trooper Blackwell there
looked under the front seat in the Walker car and found the
revolve\' under the front seat on Burnett's side of the car, a
pair of gl~ves and two or three hack-saw blades, I don't know
exactly ho,v many there were, now, together.
On asking the two subjects about who they belonged to, Burnette stated that the revolver belonged to him, that he had
borrowed it from a fellow named Evans in Rich ...
page 47 ~ mond because somebody had been stealing out of
his oil drum, and he had borrowed the pistol to try
to catch up with who was stealing his oil.
He was asked if he had been down here in Tappahannock
any more before, that night, or early that morning, when we
had picked him up, and he stated he hadn't; it was the first
time he had been down here in Tappahannock.
He was asked where he was going at that time of the
morning, and he stated he was going to see about going fish ...
ing, said he didn't know who he was going to see, but he was
going to Warsaw and thought maybe there would be a sign
up over there somewhere that he would tnke out fishing
parties.
Q. Was Burnett present when these statements were made
by WalkerT
A. Burnett made the statement that he was going fishing,
and later on ,valker made the same statement.
Q. ,vere each of them present when these various statements were made!
A.. Yes, sir.
Q. That is, in the presence of each othorf
A- Yes, sir.
Q. What was the temperature that nighH

,v
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A. It was pretty cold that night. We had the motor runing and the heater on.
page 48 r Q. How was each of these men dressed Y How
were they dressed?
A. They were dressed very light, had on-I don't remember
exactly, I don't know; they didn't have on any top coat, no
overcoats or anything.
Q. No overcoats at all Y
A. No, sir.
Q. Did you see any fishing tackle?
A. No, sir.
Q. Did you find anything in the car or on their person that
they could use in fishing?
A. No, sir.
Q. Did Burnett deny or contradict the statements Walker
made?
A. No, sir.
Q. Did Walker contradict any of the statements Burn~tt
made?
A. No, sir ; not while I was there.
Mr. Carlton: You may cross-examine.
CROSS-EXAMINATION.
By Mr. Wright:
Q. Mr. Jewell, isn't it possible you all might have misunderstood Burnette? Instead of saying he was '' going fishing,''
that he could have said he was '' going to see about going fishing'' Y Couldn't you have misunderstood him Y
page 49 r How do you feel about that now?
A. I am pretty sure the first statement he made
was, "We are going fishing," that is, as though he were.
Q. It is possible you might have misunderstood, and that he
might haveMr. Carlton: What did you start to say then?
The Witness : He was asked, '' Who were you going fishing with!"
Then he said, "We were going to Warsaw, thought maybe
there would be a sign up to take out fishing parties."
By Mr. Wright:
Q. After consideration, you might have misunderstood him,
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,r

-and he said he was going to see about going fishing, instead
of saying he was actually going fishing?
A. It would be possible, but I don't think so.
I am pretty sure he said, ''We were going fishing.''
· Q. That is your opinion; that is your recollection 7
A. Yes, sir.
Q. Didn't ,Valker admit, that night, that that pistol belonged to him?
A. Walker? No, sir. He stated the pistol belonged to Burnett; also Burnett saidQ. Did you hear him testify here, under oath, in courU
A. Yes, sir.
Q. You heard him testify in court Y
A. Yes, sir.
page 50 ~ Q. He said, in court, that the pistol belonged to
him, that he borrowed it.
A. He stated that night that the pistol belonged to Burnett.
Q. I am talking aboutA. In court, yes, sir.
Q. He was under oath when he testified in court, was he
not?
A. Yes, sir.
Q. He was not under oath that night up there¥
A. No.
Q. So then, according to the evidence, he here under oath
admitted Mr. Carlton: I object to any statement counsel makes about
this gun.
He stated what the accused said, and we are not impeaching
the witness.
If he wants to put Mr. Walker on the stand, it is his privilege to do so, to prove what he did say concerning this gun.
Mr. Wright: Your whole case is what Mr. Walker said. I
don't see what you are objecting to.
Mr. Carlton: Don't try to get into the evidence what
Walker said without putting Walker on the stand, and I think
that is the proper way to proceed.
page 51} Mr. Wright: I think my question is proper.
The Court: Of course, what Walker said on the
stand here, when he was testifying, would be hearsay so far
as the accused is concerned.
Mr. Carlton: Yes, sir.
The Court: I think, though, the Jury in fairness ought to
know that Walker made that statement.
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Mr. Carlton: I am asking that Walker be brought here and
statement in this case, rather
than have hearsay evidence come in this case.
Mr. Wright: Your whole case is hearsay.
The Court : The man says Walker said, and the two other
men said that he pointed to Burnett, and said it was his.
Mr. Carlton: Yes.
The Court : And that Burnett admitted it was his, and
stated where he got it from-a man named Evans, wasn't itf
The Wi t.ness : Yes, sir.
The Court: Go ahead, Mr. Wright.
put on the stand and make

a

By Mr. Wright:
Q. My question was, that is is an admitted fact that he
claimed the pistol, the Commonwealth knows itMr. Carlton: Your Honor, I think Mr. Walker ought to be
hereThe Court: That is up to him. I haven't got anything to
do with that.
page 52 } Mr. Carlton: He should be put on the stand
here so that he could be cross-examinedMr. Wright: You-cross-examined him.
Mr. Carlton: I want to cross-examine him.
Mr. Wright: I think I have the privilege of summonsing
whom I want to summons.
The Court: All right, go ahead.

B.y Mr. Wright:
Q. There wasn't any dispute that night as to who the tools
belonged to, either, was there, Mr. JewelU
A. No, sir.
Q. He came out and said they were his tools f
A. Who is that?
Q. Walker.
A. Yes, sir.
Q. There was an explanation of where he bought them, too,
wasn't there?
A. I can't hear you.
Q. Did he give an explanation when he bought them and
where he bought them, that nightf
A. Such as it was, yes, sir.
Q. He admitted it was his car, that night, didn't he 7
A. Yes, sir.
Q. The pistol was concealed under the seat, wasn't itT
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A. It was under the seat, yes, sir.
Q. Nothing improper in carrying a pistol under
the front seat of a car, is there?
A. Well, that all depends. I would imagine, I have heard
different rulings in different counties on concealed weapons in
automobiles.
Q. You wouldn't call that a concealed weapon, would you t
A. How is that?
Q. You wouldn't call that a concealed weapon, lying on the
floor under the seat, would you?
A. Personally, I would. It was out of sight. Anyone approaching· the automobile wouldn't see it, and he could easily
get to it.
Now, the ruling on that, on an automobile, I don't know.
Q. You all had to look for the pistol to find it, it was out of
sight, wasn't it Y
A. Yes, sir.
Q. And the tools were, most of them, were in the trunk of
the car, were they not t
A. Yes, sir.

page 53

r

Mr. Wright: I have no further questions~
Mr. Carlton~ That is all; step down.
The Court : Let this injunction that I now give yon apply
at every stage of the case, when you are out of the presence
of the Court. I am not going to repeat it.
page 54 ~ Please do not permit anybody to talk to you
about the case, or permit anybody to talk to you
about the case in your presence.
If they do, step away. If they refuse to stop, report them
to me, and don't talk to anybody.
Now, there is one phase of that talking that I would be a
little careful about.
If all of you jurors were out of the presence of the Court,
out here on this lawn where each juro1· could hear what the
other said, I could not go so far as to say that that would be
improper. It would be improper for any two or more of you
to get off and talk about the case where the rest of you
couldn't hear what the juror said.
What I ask the jurors to do is not talk amongst themselves
about the case until they have heard all of the evidence, received the instructions from the Court and heard the argument of counsel and have retired to their room to consider of
their verdict.
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They will then have abundant time to discuss the matter
amongst themselves.
Very frankly, if I had not had a case in Lancaster County
some years ago, in which it was claimed that a juror had done
something wrong, not until that case took place, when the case
went to the Court of Appeals on me, did I realize that whatever is said by a juror, each juror ought, to be able to hearI therefore ask you gentlemen, you lady and genpage 55 ~ tlemen not to discuss the case amongst yourselves
until you retire to your room to consider your verdict.
That is the proper thing to do.
Now, come back in about an hour's time, please.
(Whereupon, at 12 :50 o'clock p. m., the hearing in the aboveentitled case stood in recess until 1 :40 o'clock p. m., that same
day.)
page 56

~

AFTERNOON SESSION.

(At 1 :50 o'clock p. m., following the taking of a luncheon
recess, the hearing in the above-entitled matter was resumed.)
The Court: Call your next witness.
l\fr. Carlton: Mr. Elmer Doggett.

The Court: How do you spell that last name Y
D-o-g-g-e-t-t.

l\fr. Carlton:

1

'

Thereupon,
ELMER DOGGETT,
a witness of lawful age, called on behalf of the Commonwealth, and having first been duly sworn, took the stand, was
examined, and testified as follows :
DIRECT EXAMINATION.
By Mr. Carlton:
Q. vVill you please state your full namef
A. Elmer Cleveland Dog·gett.
Q. "'What is your position in the town of Tappahannock!
A. I am manager of the Safeway Store.
Q. Mr. Doggett, on the night of January the 19th and 20th,
of this year, were you employed by the Safeway Stores?
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· A. Yes, sir.
Q. As manager of the local store on that night!
A. That is right.
Q. Did you observe an automobile in front of your store on
that night?
page 57 ~ A. Yes, sir.
Q. Did you take the license number T
: A. Yes, sir.
· · Q. What was that number T
A. 813-267.

Q. What state was that?
A. State of Virginia.
Q. Did you ascertain later whose automobile that was f
A. On Sunday morning, I started to come to town, and :Mr.
Burton had picked up some fellows from Richmond in a car
that had the same license number.
Q. Did you see any parties in the automobile Y
A. Someone in the front, I couldn't identify him.
Q. What were the circumstances of that car being parked
in front of your place, the Safeway Store?
A. V{e had closed, we were counting our moneyQ. I couldn't hear you.
A. vVe were checking up.
Q. Did you say counting your money, sir!
A. Counting the money.. doing our regular book work.
Q. Go ahead; give us your testimony about that.
A. Well, I mean-that is all.
Q. Doing your book work Y How did you happen to notice
this car Y Why did you take the license T
A. It being an out-of-the-county car, I imagine, was my
motive in taking it. On the curb near the store
page 58 ~ stood Mr. Burton, and Boulivare Taliaferro .standing there talkingQ. Why did you take the license number?
A. Well, just being out-of-state-not out-of-state, but outof-the-county car Q. I can't hear a thing for that noise.
(There was discussion off the record during which time the
noise of repairing of the roof of the Court House ceased temporarily.)
By Mr. Carlton:
Q. Now, Mr. Doggett, will you speak out so the Jury can

. -~-

Floyd L. Burnette v. ·commonwealth of Va.

43

Elmer Doggett.
hear you, and my question was-why did you take the license
·
number of this automobile, Virginia 812-267?
A. Well, the onliest reason I took it probably was because
it was out of the county, I mean, it wasn't our local vicinity.
(_mr, and they had parked there for some time. That was the
only motive I had of taking it.
Q. .And, you said that is the motive you had in taking it,
because it was an out-of-the-county carA. Yes..
Q. -and it was parked there some time?
.A. I would say 15 or 20 minutes. I don't know; I was work.;.
ing.
Q. You will have 1:o talk louder.
A. We. was busy working in the store. I don't remember
exactly the time they were there, or when they left
page 59 ~ Q. Now, you say you were counting your·money.
About how much money did you have then in
your safe that night?
·
Mr. Wright: Your Honor, what is that but trying to throw
some suspicion here? Why is the Jury interested in the
money inMr. Carlton: My purposeMr. Wright: I know what your purpose is. I think it is
improper, and I object to it.
Mr. Carlton: And I will, for the purpose-the purpose of
this evidence is to show, and the officers did testify that this
ear and these two accused were parked in front of the Safe~
way and stayed there for a long period of time. I have in
my notes exactly Mr. Wright: I will concede that.
Mr. Carlton: And they were sitting in the carThe Court: How much money he had there Y
Mr. Carlton: I will show that was a circumstance, he was
there counting his money, and there men were down here
casing this town with the intent to burglarize in this townMr. Wright: I will have to object. I will have to ask the
Court to rule that statement out.
Mr. Carlton: That is the purpose.
..
Mr. Wright: Wait a minute.
page 60 }- Mr. Carlton : I am addressing the Court.
Mr. Wright: You can·'t get up hereMr. Carlton: That is the whole caseMr. Wright: You.haven't any case, that's the trouble.
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Mr. Carlton: I object to that statement, I don't have a case~
that is an improper statement and should not be made, that
should go out, saying that I am making an improper statement.
Mr. Wright: You are.
Mr. Carlton: That is the most improper statementMr. Wright: I will say that any improperThe Court : I will say that this argument, how much money
they took in, you can not let the Jury hear that-they have
heard that the car stayed there parked somewhere around 20
minutes Mr. ·wright: Approximately.
The Court : And, they were counting the money and doing
their book work, to see what the business had done during the
day.
·..
The W'itness : That is right, yes, sir.
The Court: How much money they took in, I don't know.
Mr. Carlton: That is a circumstance, approximately what
money was available for burglaryThe Court: You have no knowledge that they knew how
much it was.
:Mr. Carlton: That is true.
page 61 ~ The Court: Or what the amount of money that
he had was.
Mr. ·wright: I want the record to show that I take an exception to the Commonwealth Attorney's satement.
Mr. Carlton: Is there any harm in showing the amount of
money he had there Y
The Court: I don't think, in view of the fact that we have
no way of connecting up their knowledge with how much
money they had, if they did business, they closed the business,
they were counting the money and were doing the book work.
These men were sitting in front. I think that is evidence,
but as to exactly how much money they were able to take in,
since we cannot show that the accused had any knowledge of
that, I think that Mr. Wright's objection is sustained.
Bv Mr. Carlton:
·Q. Now, Mr. Doggett, do yon know whether on Saturday the
19th of January of this year, whether or not that was a bank
holidav or not Y
A. Saturday was a bank holiday, sir.
Mr. Carlton: You may cross-examine.
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Mr. Wright: I have no questions.
The Court : All right; stand aside.
( The witness left the stand.)
Mr. Carlton: Mr. Isabell.
Thereupon,
L. D. ISABELL,
a witness of lawful age, called on behalf of the ·commonwealth,
·
and having ·first been duly sworn, took the stand,
page 62 ~ was examined and testified as follows :
.
DIRECT EXAMINATION.
By Mr. Carlton:
Q. Please state your full name, Mr. IsabelU
A. Trooper L. D. Isabell.
Q. What is your position Y
A. Trooper, State Police.
Q. How long have you been a State Trooper!
A. Two and one-half years.
Q. On January 19th-20th of this year, were you a State
Trooper?
A. Yes, sir.
Q. Were you called in to assist in arresting and apprehending the accused on the night of January the 19th Y
A. Yes, I was.
Q. Do you recognize the accused Y
A. Yes.
A. Who is he?
A. Floyd L. Burnett.
Q. Now, when you were called to assist,-when were you
called to assist in his apprehension?
· A. About 11 :00 o'clock on the night of the 19th.
Q. Tell the jury the circumstances of your being called in.
A. Well, I was on routine patrol, came over to
page 63 ~ Tappahannock, this end of the bridge, and as I
came onto the bridge, on the other end I observed
Trooper Blackwell parked just across the bridge on the
shoulder of the road and he requested my assistance at that
time.
Q. Tell the circumstances of apprehending the accused.
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A. Well, I had Deputy Sheriff Olive, of Richmond County
with me at that time, and he told me what it was about.
Q. Speak as loud as you can so the Jury can hear you.
A. We returned to Warsaw and alerted the Sheriff over
there and came back over here, where we got with Trooper
.Jewell, who had also been called, and we parked my patrol
car, which was a marked automobile, around at Trooper Blackwell's house, and go in Jewell's car, which was black, and
parked on this side and at the G and S. Motor Company on the
used car lot in Tappahannock.
That :was a little bit after one.
We stayed there until about three o'clock and came on and
got some .. coff<~e and went back and parked thete until about
a quarter of four Sunday morning, at which time this '49 Ford
came in town, we wet·e on the lookout.
I radioed Trooper Blackwell, who was up in town here somewhere, and he radioed me back to stay where we were.
About 30 minutes went by, a.nd about a qnal'ter of four
Trooper Blackwell called Jewell and I and told us to pi-oceed
on to town.
page 64} We met Trooper Blackwell here at the corner of
360 and 17, and he told us he had lost track of the
ear momentarily, and for us to go back in the opposite direction, and be would go in the direction of the bridge; and we
turned around and met the car coming out of Duke Street,
that is, by the Fire Engine House.
We turned around and followed the car; and came on up 17
and made a slight dip as if they were going to turn into this
street, but went by and turned right and proceeded on over the
bridge.
We met Trooper Blackwell again just as we went on the
l)ridge and he instructed us to stop the car as soon as we got
off the bridge, which we did.
Q. Did you observe the ttunk of the cart
A. Yes, sir.
After we stopped the car, I observed the trunk of the car
WM unlocked, the key was in it; and it was raised several
inches.
Q. Did yo11 observe the articles in the trunk?
A. Yes, sir; it was several articles in that.
Q. Can you look at that table and tell the Jury what articles
were in the trunk 7
A. Well, the pick ax and the sledge hammer and the big
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screw driver, the crow bar and the flashlight and the two
large drill bits, I recall in the trunk.
page 65 } Q. Do you know where the other articles werG Y
A. No, not with the exception of one or two of
the small drill bits I found on the floor-no, in the glove compartment.
That was later, after the car had been seatched.
Q. Who was searching the car 1
A. We came back to Tappahannock, and Trooper Blackwell
and Sergeant Burton searched the car. I stayed inside with
Burnett; after they finished I went back out an4 searched in
it again and found two more drill bits in the glove compartment that they had overlooked.
Q. Two more?
A. Yes, sir.
Q. Were you present when each of these accused, Burnett
and Walker, were arrested Y
A. Yes, sir.
Q. And were questioned Y
A. Yes; sir.
Q. What statement did they make?A. Well, Walker made the major part of the talk, Burnett
just stating one time, "We were going fishing," and "What
is wrong with thaU"
Q. Did Burnett make any statement concerning ownership
of th~ gun, the revolver.
page 66 ~ A. He claimed the gun, Burton-Q. Who didf
A. Burnett, rather, claimed the gun..........he had borrowed it
from somebody.
Q. Did these men make any statement concerning where
they had been on that particular night!
A. They stated that they had just ca111e down here at a
quarter of four to go fishing, that they had been in Richmond
all that evening.
Q. In Richtnond?
A. Yes, sir; hadn't been down here before.
Mr. Carlton: Yon may cross-examine.
CROSS-EXAMINATION.
By Mr. Wright:
Q. How about that, Mr. Isabell, on the night at the Town
House, there was reference to fishingY

\
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A. I believe that was the only reference, statement made
with reference to fishing.
Q. Are you stating he admitted the gun belonged· to him f
· A. You mean the gun Y
Q. Burnett? Did Walker point his finger and say, ''It's
Burnett's gun,'' and did Burnett sayA. He conceded it was his gun.
Q. What?
A.. Stated he had borrowed it, and Walker claimed everything else was his.
page 67 ~ Q. I am a little confused.
. I think it is in the record that Burnett, in his
testimony, said the gun was his, he borrowed itA. vV alker, in his testimony, at the trialQ. Borrowed it from Burnett, is that what you understood
him to sayY
·
A. He said thatMr. Carlton: I made one objection.
The Court: That is hearsay, but I will let it go to the Jury,
that when Walker was testifying as a witness in his own behalf, he said that, he claimed the gun, but he didn't claim it
that night ..

By Mr. ·w1·ight:
Q. Across the bridge, Mr. Isabell, you say Walker was at
the wheel, and they never violated any speed limit or anything
like that, did they, after you sirened them f
A. No, sir, they didn't stop the first time when we blew the
siren, but they did the second time.
Q. They didn't go very far after yon blew the siren,
did they Y I understand you sirened them just about
the time you reached the other end of the bridge, and there
is testimony here thatMr. Carlton: I ask that the witness be asked the question, rather than telling him what the testimony is..
page 68 ~ The Court: I sustain that.
Ask the witness~ He ought to know about how
far the car went before it stopped.
By Mr. Wright:
Q. How far would you estimate the car traveled beyond the
other end of the bridge, in terms of feet or yards Y
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A. Trooper Jewell pulled the siren just as we got off the
bridge, and we had gotten, oh, about two or three hundred
yards up the road before we finally got it stopped, maybe a
little bit further.
Q. That would be anywhere from six to nine hundred feet T
A. Yes, sir.
Mr. "\Vright: I don't think I have any further questions.
Mr. Carlton: That is all.
The Court: Call your next witness.
(The witness left the stand.)
Mr. Carlton: Sergeant Brooks, please.
Thereupon,
JOSEPH A. B.ROOKS,
a witness of lawful age, called on behalf of the Commonwealth,
having first been duly sworn, took the stand, was examined,
and testified as follows :
DIRECT EXAMINATION.
By Mr. Carlton:
Q. Please state your full name, Sergeant.
A. Joseph A. Brooks.
Q. W'hat is your title!
A. I am Detective Sergeant, Richmond Police Department.
Q. Are you a detective sergeant at this timeY
A. Yes, sir.
Q. Will you state your experience as a policeman and also
as an investigator f
A. I have been a police officer for the past 23 years; the
last 10 years of which I have been assigned as an investigator
in the Detective Bureau of the Richmond Police Department,
assigned especially to the investigation of honse-breakings,
store-breakings, where safes have been attacked.
Q. How long have you been such an investigator?
A. For the last ten years.
Q. Ten years?
A. Yes, sir.
Q. Have you had considerable experience in investigating
housebreakings and safecrackings?

page 69

~
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A. Well, I would say I have investigated probably a thousand housebreakings, and between 125 and 150, what we call
_safe jobs, that is, where a safe has been attacked, either in a
store or in a home.
Q. Have you had experience concerning what is commonly
known as burglars tools Y
A. Yes, sir.
page 70 } I have seen the tools that have been left at the
scenes that I have investigated, crimes that I have
investigated.
Mr. Carlton: Your Honor, I presume he has been sufficiently qualified as an expert.
By Mr. Carleton:
Q. Sergeant, will you look at those tools on that table, and
outfit, including the revolver and everything on there, and
state whether or not they are what are commonly known as
burglar's tools Y
A. They are the type of tools that are usually found where
a safe bas been attacked, with the exception of the revolver.
It is very seldom-I don't remember ever finding a revolver where a safe had been attacked.
Q. You mean that the burglar sometimes leaves the tools
behind?
A. Yes, sir; where the tools have been left behind, they are
the type of tools that we usually find when a safe has been attacked.
Q. Will you explain to the Jury how those tools may be
used by a burglar?
· A. First, the gloves are used to prevent the leaving of any
fingerprints.
This pick, when a safe is attacked, and on what we refer to
as a ''rip job," this pick is used to start it. If they
page 71 can't prize it, if the metal is too heavy, with thisthey will use this crow bar to get the first sheathing off, and every safe has an insulation of cement which varies
in thickness from, oh, from one inch to maybe five or six inches
or more. They dig the cement out with this.
Then again, it's another sheet of metal on the inside, and
jf they try with this, if they can't do it with this, they do it
with this (indicating).
The screw driver is used to prize it up enough to get the
pick in there after they have punched a hole in there.

r
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Q. All right.
Will you go ahead and explain the uses of these other
articles?
A. These hack saw, they can be used with the hands to saw
a piece of metal, where they can't prize it, by putting a piece
of cloth or corrugated paper or a handkerchief, most anything
to keep it from ripping your hand; to give you an example,
people who break out of jail don't have a holder, they usually
hold it in their hands when they cut the bars. They never
have a holder, and the only time we have ever found these
instruments at a scene is when the drill itself is there.
This is a bit, and we have found them there with the drill,
but I have never found any with just the bit, itself.
Q. Do you have any pictures of a scene of a burglary that
you can-

page 72 }

Mr. Wright: Wait a minute, I am going to
object to that.
Mr. Carlton: What is the ground of your objection, sirY
The Court: What is your objection, Mr. WrighU
Mr. Wright: There is no relevancy.
The possession of toolsThe Court: Show the pictures to counsel.
Mr. Wright: I will object to the introduction of the pictures. It doesn't mean a thing to me ; there is no .relevancy to
the case, there.
.
The Court: Is there any denial, Mr. Wright, on the part of
the accused in this case, that this array of tools that we have
l1efore us are tools that are commonly used in burglaries, and
housebreakings 7
Mr. Wright: I don't think the accused would have to make
an admission either way on that. I think it is entirely a question, the Court cannot say what burglary tools are, nobody
does. The law doesn't confine itself to defining burglary
tools. It is a question for the Jury to determine that.
The Court: The Jury has to have facts on which to base
their opinion.
. Mr. Wright: That is what I say. It is the responsibility of
ihe Commonwealth to show all those facts.
Mr. Carlton: Here are the pictures, your Honor.
Mr. Wright: But, bringing in a Kodak picture, you know
the trickery in photography, and here is a man
page 73 Fcharged with possession of burglarious tools, he
isn't charged with committing an offense of breaking in, just mere possession.

.4;;
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The Court: One of the questions here that the Jury would
have to believe is that these tools were burglarious tools.
:Mr. Carlton: That is the point.
The Court: If the accused admitted that they are tools
that are commonly used as butglarious tools, then I would
say the pictutes wonld be irrelevant; but since the Jury bas
to say whethe1t or not these really are burglarious tools, I will
let these two pictures in, if he will e:kplain them.
Were those pictul'es taken by you Y
The ·witness: No, sir; they wete not.
The Court: ,Vere they taken in your presence Y
The ·witness: No, sir; they were not.
The Court: Do you know that they are accurate pictures f
'rhe Witness: Yes, sir.
The Court: How do you know itf
The ,,Titness: I saw them.
Mr. Carlton: I have the photographer who made the pictures here, to testify to them, in case that objection was made.
The Court: All right; with your assurance that you will
have the photographer identify and authenticate those pictures, I will let the Jury see it.
page 74 ~ vV ere those actually pictures of burglarious tools
there!
The Witnes: Yes, sir.
The Court: .And you found those tools when you went to
investigate Y
.
The ·witness : Yes, sir. These tools were left at a scene
where a safe had been attacked.
The Court: All right; let the Jury see them.
By :Mr. Carlton:
Q. Did you investigate that particular caseY
A. No, sir, I didn't.
Q. Did you investigate that particular scene Y
A. I did, sir. I saw this.
Q. You saw the scene as portrayed on those pictures T
A. Yes, sir.

(The noise of repairing the roof became so extensive and
loud, that the Court made the following remarks:)

l will either Jmve to stop this trial, or stop that.
Tell them I won't be holding court tomorrow morning, and
they can do what they please but I cannot do it this way, because we could very easily misunderstand the witness here.
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Go ahead.
Mr. Wright: For what purpose are you admitting the pictures!
The Court: For the purpose of showing that tlie tMls, snch
as we have hel"e, were the usual tools that ttre used
page 75 } by burglars, that is all.
Mr. Wright: If yoli don't mirtd, I would like an
exception to that.
The Court: Certainly, go ahead.
The Witness: I would like to say this, Mr. Carltott:
I am one of 25 men in the Detective :Bureau, and I don't get
all the assignments. I do get about 95 per cent of them; I
didn't get this one.
The Court: If you didn't get that, you don't know that
of your own knowledg·e.
Mr. Carlton. He said he viewed that.
The Witness: I saw them, the assignment wasn't assigned
to me.
The Court: But you sa~ it Y .
The Witness: Yes, sir; I saw the scene.
The Court: Those were the tools that y'Otl found at that
place?
.
The Witrtess: These were the tools that were left at the
scene where the safe was attacked.
The Court: Ali right.
Let the Jury look at them.
( The pictures previously under discussion were passed to
the Jury.)
The Court: Point out the kind of tools these are.
The Witness: I told the first juror that there
page 76 } was a pick, a large hammer, a crow bar; and a large
screw driver.
The Court: Is that an accurate picture of what you sawf
The Witness: Yes, sir.
Our photographer, who took these pictures, is summonsed
l1ere today.
. (There was a brief pause while the pictures were viewed by
those in the Jury.)
The Court: Any other questions 1
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By Mr. Carlton:
Q. Were these pictures made in Richmond, Virginia 1
A.· Yes, sir.
Q. I believe you said a safe was broken into in that particular case?
A. The safe was attacked; yes, sir.
Mr. Carlton: You may cross-examine.
The Court: Take the witness.
Mr. Wright: I have no questions.
The Court : Stand aside.
Call your next witness, Mr. Carlton.
(The witness left the witness stand.)
Mr. Carlton: Call Mr. W. .A. Evans, please.
Thereupon,

page 77

~

WALTER A. EVAN.S,
a witness of lawful age, called by the Commonwealth, having first been duly sworn, took the
stand, was examined, and testified as follows:
DIRECT EXAMINATION.

By Mr. Carlton:
Q. Mr. Evans, will you state your full name, please!
A. Walter A. Evans.
Q. What is your occupation 7
.A. I am a police officer, City of Richmond, attached to the
Identification Division.
Q. What is your rank Y
A. Detective Sergeant.
Q. Did you make pictures of a scene of a burglary in Richmond, as displayed, or as shown in .these pictures (indica ting)?
A. Yes, sir. That is the First Baptist Church.
Q. Did you make those pictures Y
A. Yes, sir ; I did.
Q. Does that truly represent the scene at the time you took
those pictures Y
A. Yes, sir; it does.
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Q. Were those tools left by the burglars Y
A. Yes, sir; they were. These tools were there when I ar7
rived to take the pictures.
Q. How soon after the burglary did you take the pictures f
A. Early that morning when the burglary wa,
page 78 } discovered, I was called to the . scene, and took
them roughly around nine o'clock in the morning
-when the pictures were taken.
· ,·(: '.

Mr. Carlton. All right.·
Do you have anything?
Mr. Wright: No questions.
The Court: .Stand aside. .
Call your next witness, Mr. Carlton.
Mr. Carlton: Yes, sir.
(The witness left the stand.)
The Court: Are you going to use Mr. Olive Y
Mr. Carlton: No, sir.
I had intended, your Honor, to call the bank cashiers to
testify that it was a bank holiday on January the 19th.
The Court : That has been testified to and there is no
denial of that.
Mr. Carlton: No denial Y Yes, sir ; all right.
Your Honor, the Commonwealth rests.
Mr. Wright: May we have a minute or two recess7
The Court: Yes, sir.
(Thereupon, a brief recess was taken.)
page 79} TESTIMONY.ADDUCED ON BEHALF
OF THE DEFENDANT.
Mr. Wright: Mr. Burnett, please.
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FLOYD L. BURNETT,
a witness of law£ul age, and the clefenclant herein, _called in
his own b~half, h~ving· first been duly sworn, took the stand:,
was examined and testified as follows:
DlRECT EXAMINATION.

(
I

By Mr. ·wright:
Q. Mr. Burnett, state your full name to the Jury.
A. Floyd L. Burnett.
Q. Where were you born f
A. New Kent County.
Q. Where are you living nowf
A. Richmond.
Q. How old are you,·Mr. Burnett?
A. Thirty-six, going on thirty-seven.
Q. Talk so the Jury can hear you.
A. Thirty-six, going on thirty.•seven.
Q. Have you a family Y
A. Yes, sir.
.
Q. What constitutes your family t
A. Wife and three children.
Q. ls that your wife here with your
A. She is down here, she is not in the courtroom.
Q. What is your occupation now, Mr. Bnrnettf
page 80 ~ What is your means of livelihood?
A. Boilermaker.
Q. Who_ do yon ~ork for; who are you employed byY
A. E. McLaughlm.
Q. A concern in Richmond 1
A. Yes, sir.
Q. How long have yon been in his employ f
A. Four years.
.
.
Q. Mr. Burnett, you. are accused here of having possession
of these tools exhibited there.
Are those your tools!
A. No, sir; absolutely not.
Q. When was the first time you ever saw those tools f
A. ·when they had the trial of Walker, down here.
Q. Did you see them the night that you were arrested f
A. No, sir; I did not.
Q. They did not bring them into the Town Hall when they
were questioning yon and W alkert
A. No, sir, they did not.
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Q. How did you happen to be in Tappahannock on the night
of January the 19th, the nig·ht you were picked up f
A. Well, Walker and myself do a lot of fishing, and we had
been fishing down here on the Chickahominy River, freshwater fishing, and he has been after me several times to come
down and see about going fishing for salt water fish.
page 81

~

Mr. Carlton: I didn't get that, who was thaU
The Court: Walker.
Mr. Carlton: Oh, yes.
The Witness: I told him yes, I'd come down here; that I
knew a few people clown here on the Rappahannock and the
Potomac Rivers, that I would come down when I got time and
make arrangements to g·o fishing when spring opened up.
So, .Saturday, I worked a half clay, and after I had washed
and dressed, and left the shop about 1 :30, I went home; and,
we have a lot of newspapers that we collect for the Scouts,
had them stored in our garage, and the papers began to scatter around, and were not tied up, so my wife, she had gone
over town, and I began to tie up the newspapers and bundle
them up to carry to the paper place for the Scouts.
I guess that was about tl1ree o'clock, somewhere around approximately three o'clock; and Walker come by and asked me
about, if the weather opened up to come down and see about
renting boats and a place to stay and go fishing on week ends,
when we would have off from work.
The Court : You mean three in the afternoon?
The Witness: Yes, sir; that Saturday, three in the after~
noon.
The Court : All right.
The Witness : So, I told him, I said, '' If you '11, help me tie
up this paper for the Scouts," I said, "We'll go
page 82 ~ down.''
So, we tied the papers up there, and there
weren't too much paper, and we left up there right after we
had tied the paper, I guess practically an hour or somewhere
in that neig·hborhood, and came on down here, went down to
Lewisetta, with a fell ow I know; Dick Garner has got a place
down there, his people all live down there and he works in
Richmond and comes down on tl1e week ends.
·
We couldn't locate him nowl1ere, and we inquired around
about him, and the people said that he hadn't come down that
week end; so I know he worked that Saturday morning, but
I didn't know whether he had left or not, so we came down,
went down to Lewisetta and we couldn't find him so on the

•"\

'

58

Supreme Court of Appeals of Virginia

J.i'loyd L. Burnett.

...,.

way down, he generally does a lot of trading here in Tappahannock, and I figured in preference to g·oing· all the way back
to Richmond, we may locate him near here, in town.
We dropped on down and parked on the main street in front
of the furniture store, sat down there for a while, and didn't
see him and inquired around, and no one in town that knew
him had seen him.
·Sothen, we went, sat down there practically-I don't know
how long it wasMr. Wright: Can you all head
A Juror: There is so much racket, we can't hardly hear.
The Court: Let's suspend this thing for 15 to 30 minutes;
let's suspend for a little while.
pag·e 83 } Mr. Wright: I think we had better.
The Court: It's almost impossible for the Jury
to hear.
You don't have to stay in tl1e box ( addressing the jurors),
you can walk around the building and I will call you back.
(A brief recess was taken, and the proceeding resumed,
when the Jury returned to the Jury Box at 3 :00 o'clock p. m.)
(·

The Court: All right, Mr. Burnett, take the stand.
Mr. Wright, with so much confusion, I am not at all sure
the Jury, or I, either, understood this man.
Will you let him begin when they first left Richmond, that
day, or that night, and bring out where they were going, and
so onf
By Mr. Wright:
Q. Mr. Burnett resume your testimony for one that you
left Richmond how you happened to be down here that dayA. Start right from the beginning?
Q. From the time you left Richmond.
A. Well Mr. Walker came over to my house about three
o'clock and asked me about coming down to the Rappahannock to go salt water fishing. He had been after me several
times about coming down and I told him when I got a chance
I would come down; so I was tying up newspapers for the
Boy Scouts and I told him if he would help me tie up the
papers, after we had tied up the papers I'd come down.
I didn't have anything else to do right at the
page 84 } time, so we left Richmond around three o tclock
and went down here to Lewisetta, to Dick
Garner's.
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Q. Garner is at Lewisetta Y
A. Yes, sir; rig·ht on the Potomac River.
Mr. Garner works in Richmond, the same company I do, he
worked that morning but not on the same job I had, and I
didn't see him that day to find out what time he was coming
home on the week end to his home at Lewisetta, so we drove
on down here to-got to Lewisetta, and inquired around and
they said M:r. Garner hadn't come down that week end.
So, we came on back, and, he does a lot of trading here in
Tappahannock, so I :figured we may be able to locate him here,
instead of riding all the way back to Richmond.
We parked down here in front of, on the main street, in
ftont of the furniture store, and waited a while there. I don't
know how long it was, probably 45 or 50 minutes.

Mr. Carlton: Talk louder, Burnett.
The Witness: We inquired of some people on the street,
had they seen him or knew him, no, they hadn't seen him; so
then we moved up the street across, somewhere probably
around in front of the Safeway Store.
We couldn't find him there. Then, we went down in front
of the show, and he wasn't there, so we left and went back to
Richmond, back to my home.
The Court: Now, I don't know that I caught
page 85 } tlmt.
You stopped here in front of the show f
The Witness: The furniture store.
The Court: Furniture store?
The Witness: Then went across the street.
The Court: Then you went to-left, and went wheret
The Witness: We went home, to Richmond.
The Court: What time was it that you left Tappahannock
to go to Richmond f
The ·witness: I figure somewhere close around six o'clock,
~omewhere in that neighborhood.
The Court: All right. You went to Richmond. Now, go
ahead.
The Witness: "\Ve stayed up there in Richmond at my
home until about, I think it was around three o'clock. We
left to come back down here to get to Lewisetta just about
light, to catch Mr. Garner in case he was going out to attend
to his boats, we would catch him before he left, see.
We got to Tappahannock here, come from Richmond and
got to Tappahannock here and Mr. Walker turned off about,
I think it was-I wasn't paying much attention then, early in
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the morning, and I think he turned out, off at the first block,.
the light on the highway, and when he shook me and asked
me and said, ''I'm lost,'' and he was back out, down and
circled the block and come out about 360. And I said, ''You
·
got to turn off at the last blinking light, to the
page 86 ~ bridge, across to Warsaw.,,
We come in town, started across the bridge, this
car was coming· up the stre·et with the officers, and tlley turned
around in the service station and followed us across the
bridge.
Just as we started across the bridge, another car took in
behind them and after we got across the bridge, they blowed
their siren and w~ stopped. They told us to get out and hold
our hands up, which we did, and we didn't see anything, we
couldn't, they just told us to face over toward the bushes. We
faced the opposite way and then I asked them what was all
this about, "What have we donei'' "Have we broken any
law or anything?" ·
So they said, "You'll find out soon enough.,.,
I knew I hadn't broken no law, hadn't broken no law, hadn't
gotten out the car since we left Richmond, and tlley brought
us on back over here to that Town Hall and started asking
all kinds of questions about whether I sold my house, and one
thing or another, and so I answered them the best I could
what they asked me, and so they told me they didn't want to
hear no more from me, they'd talk to Mr. Walker.
So, that is how come me to be clown bere in Tappahannock..

By Mr. Wright:
Q. How long have you been fishingf Are you much of a
fisherman Y
page 87 ~ A. I have fished all my life, born and raised
right on the river, never done much salt water fishing.
Q. You know something that happens to fish, do you?
A. What?
Q. You feel you know something about the habits of fish t
A. Yes.
Q. Did you tell him you were going fishing that night, or
to see about going fishing?
A. Oh, Lord, no ! We weren't going :fishing that night.
Weren't that in the wintertime f We were going down here
to see about renting boats in the spring, before the season
opened up, and get us a place before it was opened up.
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Q. You didn't let the City Sergeant know that yon were going tQ catch fish on the Rappahannock on a night like that 7- ·
A. I didn't tell nobody we was going fishing. I told them
we was coming down here to see about renting a fishing lodge
in the spring·, before the seaeon opened, before they was all
engaged.
Q. How long have you known :Mr. Garner!
A. He has been working there about a year.
Q. Now, Mr. Burnett, did you see those tools tb&t night?
A. No, sir, I did not see those t-Ools.
I have never saw those tools until I was down here to Mr.
Walker's trial, was the first time I ever saw thQse tools. I
didn't have no idea he had those to·ole.
pag·e 88 } I didn't question whether he had tools, or what~
in the car. I didn't have no idea.
Q. Was the pistol yours f
A. No, sir ; the pistol' wa.s not mine~

The Court: Was it in your possession t
The ,vitness: No, sir; I never bad it, never
Mr. Walker's trial.

ijRW

it until at

By l\fr. Wrig·ht;
·
Diel yoii know the pistol was on the front seat 7
A.. No, sir, I didn't. I had no idea what he had under the

· Q.

front seat.
.
Q. Have you eve1 admitted to anybody it was your pistoU
A. No, sir, I did not, because I didn't know anything about
the pistol.
Q. Whose car was it¥
A. Mr. Walker's.
Q. So, you disclaim any ownership of the tools or any
ownership of the car¥
A. Yes, sir.
Q. You have no knowledge they were in the car when you
came down with him to se~ about going fishing?
A. No, sir; I never knew anything whatsoever about the
tools.
Q. Diel you get promptly out of the car when they told you
to get ouU
page 89 } A, Yes, sir.
At the time they pulled up beside me, I got out
as quick as I could.
Q. Those boys were a little nervous, weren't they!
1

~
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A. They were nervous, they had guns, and they said, ''Put
'em up higher, put 'em up higher," and "Don't turn around
and see what we are doing."
And I don't know what .
.Q.. When they sirened you, did you speed up with any idea
of seeing what they were trying toA. I didn't say they blowed the siren but once before we
heard them. We had the heater on and tlle windows were up.
They may have blowed the siren twice. The first I heard was
when he pulled over to the side of the road, and the officer
pulled up beside him.
Q. You never were at the wheel at any time?
A. No, sir. I was late getting out the car, it shocked me.
I knew well I hadn't broken a law, I didn't know what they
were doing.
Q. The impression was thrown out that you all stayed somewhere on Water Lane 15 or 20 minutes.
What is your explanation of that!
The Court: Five minutes.
Mr. Wright: Five minutes?
The Witness: I don't recall that. I had the
page 90 ~ heater on and the windows up. I was drowsy and
sleepy that time of the morning and Mr. Walker
was driving and I don't remember him turning off when he
got to town at all. The only place I remember is when we
were almost back to 360, when he shook me to tell me he was
lost and asked me where to go. I told him to go turn right,
to go to the last blinking light, and cross the bridge.
By Mr. Wright:
Q. Were you all drinking anything?
A. I may have been-I don't know, I don't know anything
about that, not to my recollection.

Mr. Wright: You can take the witness.
CROSS EXAMINATION.
By Mr. Carlton:
Q. You say and l\Ir. Garner are good friends¥
A. Yes, sir.
Q. And work at the same place?
A. That's right; yes, sir.
Q. See each other at the same place f
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A. Unless he is on a different job. We have a lot of different jobs. If he is on the same job, we do. Lots of times
he is on another job.
Q. Did you tell them, tell him this Saturday, before you
~ame down.A. No, sir.
page 91} Q. Did you know he came down here that day?
A. He comes home every week end.
Q. How many times have you been down here before this
particular time?
.A. This is the third I have been down.
Q. When was the last time you have been theref
.A. It was about two weeks before this time.
Q. Two weeks f
A. Yes.
Q. The last time you had been there T
A. Yes, sir.
Q. Never been there except two weeks before this thing oceurred, in January?
A. This would have been the third time I had been there
since I have been knowing Mr. Garner.
Q. You haven't been there since the time you say you were
there.A. I didn't get there this last time. The last time, when
the officers picked me up, I didn't get there.
Q. Were you down there in February 7
A. February!
Q. This year f
A. Yes.
Q. You were?
A. Yes.
page 92 } Q. That wasn't the last time you were down
there, then?
A. The last time was when the officers picked me up..
Q. That was in January!
A. Yes.
Q. You have been down there in February of this yearf
A. No.
.
Q. Down there in March of this year!
A. No, I ain't been down there in March, this year.
Q. April, this yearY
.A. No.
Q. May!
A. No.
Q. June?

·,-,
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. A. No~

Q, .!II right .. You haven 1t been there in J nne T
A. No, sir.
Q. W~ren 't yoq down there tl1is last Sunday Y
A. When?
Q. This last Sunday.
A, I w~~ down at Rfoh.mond Beach.
Q. Weren't you over at Lewisetta at Mr. Garner's place
tbi~ p~st Sundas?
A. What past .Sunday, this one just gone Y
Q. Yes.
pag_e 93 ~

A.

I w~s at Ricl1mond Beach.

Q.. Di.dn 7t you go to Lewisetta f
A. I went down to the highway, but never went
to Lewisetta.
·
Q. Where dia yon go f
A. Down the highway, Ieading-

Q, Wheref
A. Didn't go nowhere.
Q. Didn't yo-u go to Lcwisetta, a.nd go in Mr. Garner's
house this past Sunday f

A. No, sir.

r

Q. Did you go anywhere near Lewisetta this past Sunday Y

A, N~, sir.

Q. Did you go down thEJre Sunday before last f
A. No, sir.
Q. All right.
Now, you say that you wanted to go over there nnd see
about some boats, you weren't going fishing?
A. That's right.
Q. Didn't you tell the officers when they· apprehended you,
thq,t you were going to go fishing?
A. No, sir, I did not. I told them I Q. YQu didn 7t tell them that Y ,
A. - I was going to see about going~ fishing whon the spring
opened up. I didn't say anything about going fishing that
night.
page 94 } Q. Yon say you went over there and they told
you l1e hadn 7t come.
Wno told you f
A. No one ain't told me that.
Q. I want to know who "they" are.
A. I saidQ. You said you went over there and they told you, as I
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understood, that he hadn't come down there that day. That
is, on the 19th.
A. When we inquired about him this evening?
Q. Yes.
· A. Two colored people clown at the encl of the street there
told us he was working in Richmond, hadn't been down there
that week end.
Q. You knew that all the time.
A. I didn't know whether he was down that week end, because I dicln 't see him,Q. What are their names?
A. What names f
Q. What are the colored people's names Y
A. I don't know the names.
Q. I asked you a question-what were the names? You
said, "What name?"
A. I don't know their names. I didn't ask the people, the
colored people, their names.
page 95 r Q. Did you ask anybody at Mr. Garner's house
whether he was there or not?
A. Wasn't anyone at the house.
Q. No one there 1
A. No, sir.
Q. You don't know anything about who these people were T
, A. Some colored people.
Q. Yes?
A. No, I don't know who they were, I didn't ask them that.
Q. How would they know whether 1\fr. Garner was there?
A. They know him. ,
Q. How do you know that he wasn't in the house? You
just happened to see them on the streetA. They said he hadn't been there that week end. We
knocked on the door, and didn't anyone answer the door.
Q. You say you work there in Richmond with tllat man.
Did you ask him in Richmond, where you were working there,
about the boats?
A. I hadn't worked on a job with him in three weeks.
Q. Three weeks?
A. Yes.
Q. I ask you a question, you answer.
A. I said I hadn't worked on a job with him in two weeks.
I hadn't-I had asked about boats and he told me
page 96 r to come down, when I got a chance.
Q. Does he live in Richmond Y
A. Yes.

·")
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Q. Did he live in Richmond at that time?
A. Lives in Richmond and comes home on every week end.
Q. Did he live in Richmond at that time?
A. Yes.
Q~ Why didn't you go to his house in Richmond and ask
him about the boats?
A. Because we did go by his house, and he wa'nt there.
Q. Why didn't you go there Y You said you didn't find him
down here, and went back to your home.
Why did you have to come back down here at three o'clock T
A. Because he wa'nt there; he had done left; he wa'nt at
his home. We come by there.
Q. What was the urgency you had to see him about the
. boats for next spring, that particular night V
.A. I just come down that week end, because we didn't have
any plans for doing anything, going anywhere, that week end.
Q. What was so urgent as to make you make two long trips
to Lewisetta to see about the boats for next spring when the
man lives in Richmond¥
A. Because, tl1e simple reason, he told me to come down
here and see how I liked down here, on the water.
r·
I;
page 97 ~ Q. Yon had already been there.
:, .
A. I hadn't been out in the boats or nothing, but
rr,·
he wa'nt there when I come down.
Q. You had already been there twice before, when you
saidA. But he wa'nt there.
Q. You had come down here to see bow you liked it T
What did you have to see what you liked Y
. A. Just come down here to see the boats, see about the
boats.
Q. What kind of boat do you want to have, or did you want
to get?
A. Wanted a :fishing boat.
Q. What type fishing boat Y
A. A large boat.
Q. How large f
A. I don't know exactly how large, it ought to be about
20 or 30-foot long, the water out there gets rough where you
do all your :fishing.
Q. You wanted to come down and see about a 20 or 30-foot
boatf
A. Somewhere in that neighborhood, sir.
Q. Couldn't that have been arrangedA. Whatever boats he had.
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page 98

~

Q. Did you ask him about boats while you were
working?
A. We talked about the fishing boats, lots of

times.
Q. What did he sayT
A. To come down any time I got a chance, come down and
go :fishing with him.
Q. When you didn't findA. You see, we went back to RichmondQ. What time did you leave Tappahannock to go backf

The Court: He said about six o'clock.

By Mr. Carlton:
Q. What time did you get to your home?
A. It must have been about 7 :30 or 8 :00, something like
that.
Q. In whose car were you riding?
A. Mr. Walker's.
Q. And did Mr. Walker go to your home, too?
A. Yes, sir.
Q. W11at time did you go in the house!
A. Went in the house Y
Q. Yes.
A. I don't know approximately what time. We got back
to Richmond about eight o'clock, and I reckon it must be a
little after eight when we went in the house, after parking
the car.
Q. Where did you park the car?
A. On the street in front of the house.
page 99 ~ Q. In front of your house T
A. Yes.
Q. You went in about eight, and how long did you stay
there?
A. Stayed there all night, until that morning.
Q. What?
A. Stayed in there all night, until that morning about three
o'clock, when we left a little after three.
Q. You stayed there from eight until three in the morning,
is that righU
A. Somewhere in that neighborhood.
Q. When you left there at three in the morning, where did
you go then?
A. Came down here.

:.'°'I
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Q.
A.
Q.
A.
Q.

Back to Tappahannock?
That is it.
Where did you g·o then, after you got to Tappahannock 1
The officers arrested us.
When you were in town hereA. As I say, we turned-l1e turned wrong there, 11e was
headed past the first ligbt, and I was nodding with the heat
on.
Q. You were nodding f
A. Yes. He was driving tlle car, and he didn't know where
he was, and he shook me when we went back on
page 100 } 360 and told me he was lost and asked which way
to go. I told him to go down to the last blinking
light and turn rigl1t, and go on across the bridge, and before
we got across the bridge the officers stopped us.
Q. You heard Walker when he testified at his trial, you
went down there toward the Water Lane, and something
broke under his car, you heard him say that, didn't you T
A. I wa'nt in I1ere all the time, whether I heard itQ. You were in there throug·h all the trial.
A. No.
Q. Did you hear him testify?
A. No, I didn't bear him testify.
Q. Didn't hear anything he saidf
A. I heard something.
Q. You were sitting in that courtroom the whole time he
testified, weren't you Y
A. No, sir.
Q. Right now, nowMr. Carlton: I think the record will show he was in bere
all the time.
Mr. Wright: He was not in here all tbe time.
By Mr. Carlton:
Q. Weren't you sitting in here all the time f
A. No, sir; not all the time.
Q. How long¥
page 101 t A. Just about the la.st of the trial, because Mr.
Wright said I was going to beMr. Wright: You know all about that.
What are you trying to do, bluff the Juryt
The Witness : I didn't l1ear it toMr. Wright: You wanted him excluded.
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l\fr. Carlton: I asked him, this is'-'-=

Mr. Wright: Yott know it yourself,
Mr. Carltoh: Wait a mihllte. I asked him whether or not
he was in the courtroom during the whole titne Mt. Walker
testified.
That was my question.
By Mr. Carlton:
Q. Now, I will ask you thaU
A. No, sir, I wa'nt in here1\fr. Wright: Admit it, as a matter of fact, ht! was exoiuded.

By Mr. Carlton:
Q. How long were you in here Y
A. J11st at the last of the trial.
Q. Did you hear the bulk of the testimony at all Y
A. Yes.
Q. You were in here, and I will ask you how much of his
testimony did you hear f
A. I was in here a little at the last, that is all.
page 102 ~ I didn't hear him testify tb that
..1..M\.
Q. You didn't hear him say that Y
A. No, sir; I _wasn't in here at that time.
Q. You heard the officers say that you stayed down out of
·
sight for ~5 minutes 1
.
A. I didn't see the officers. I wa'nt in here at all when the
"'
officers testified; I wa 'nt in here at all.
Q. You heard them say so today; you heard them say so
~day?
.
A. I wa'nt paying no attention to what they said today.
Q. Were not paying any attention?
A. I don't say they dicln 't say it, I didrt 't pay no attention
that they said that particular thing.
Q. Didn't you tell the officers, in my presence, in the qu~stions put to you by me, that that g·un that you SM in £i.·ont of
you was your gun f
A. No, sir.
Q. And didn't you say, "I got it, borrowed it from a man
named Evans in Richmond T''
A. No, sir.
Q. And gave the street address?
A.. No, sir.
.,
Q. You didn't do that?
A. No, sir.
1 '.
1
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Q. You deny it?
A. I was present when that was said and
Walker was the one that said it, and give you the
street address and everything.
Q. Now, on this early Sunday morning, you say you were
questioned, did you deny anything that Vvalker said 7
A. Did I deny anything Walker said Y
Q. Did you tell the officers that the thing that Walker said
was not true 7
A. No, sir.
Q. Did you contradict him in any way?
A. No, sir; no, sir.
Q. Was everything be told the officers the truth T
A. As far as I know, yes, sir.
Q. Didn't you hear ·walker tell the officers that he was in
Richmond and you were with him, and you didn't leave there
until about two o'clock that morning; that you met over at
South Richmond Y
A. No, sir; I never heard that.
Q. On Church Hill?
A. I never heard him say that.
Q. He said that, didn't heY
A. Not that I recall ; no, sir.
Q. Didn't he tell the officers you both got down here for the
first time just before you were apprehended that night?
A. No, sir, I don't remember hearing him say
page 104 } that at all.
Q. You heard him that say that, didn't you T
A. No, sir, I don't remember that.
Q. What did he say, then 7
A. Told them the tools was his, the car was his, and that
stuff was his, and that is all I heard him say.
Q. Did you hear him say anything about going to see the
movie ''Quo Vadis''Y
A. No, I didn't hear that.
Q. Did you hear him say you and he had a conversation in
Richmond early that morning, about 2 :30, or in the car, together¥
A. Which morning are you talking about, Saturday or Sunday.
Q. The morning you were apprehended.
A. He was at my house, he stayed at my house that night.
Q. Didn't you hear him say the first time you got to Tappahannock was that morning?
page 103 }

,-/'
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A. We talked about, while he was there,-it was fishing.
Q. I say, didn't you hear him say that to the officers Y
A. Didn't what?
·
Q. Didn't you hear him tell the officers that?
A. Tell the officers what Y
Q. What I said about you and he not having
page 105 ~ been in Tappahannock the evening before? . ·
A. No, sir; we was·down here that evening.
Q. Didn't you hear him tell the officers that.·you weren't
down heref
·
A. No, sir.
.
Q. When we questioned him that night.
:
A. He couldn't have told him, because we were.
Q. You didn't hear him say that?
A. No, sir, I did not.
Q. When this warrant was served on you, did you tell th~
oflic·ers you were not guilty!
·
: :
A. Yes, sir, I told them I wan 't guilty, because I hadn't
done nothing.
·
·
Q. Did you tell them that you didn't possess these tools, as
charged in the warrant?
·
·
A. Yes, sir, I told them that.
·
Q. Who did you tell that to Y
A. I don't know who was in there. It w~s a bunch there,
'VOu and a couple of .State Police.
• Q. You denied the charge?
A. Yes, sir, I denied the charge.
Q. After the warrant was served on you 7
A. Yes, sir. I denied any such charge, because I hadn't
done nothing, and I didn't know about the tools.
Q. Didn't you hear Walker· talk about the
page 106 ~ tools T
·
·
A. No, he never talked any about the tools.
Q. Never heard him say .anything!
A. He was talking about the tools he bought, but I still ain't
saw these tools here. They never showed us these tools.
Q. You beard both of you being questioned about the tools 7
A. They didn't question me about the tools, but questioned
him.
Q. You were not asked about the tools Y
A. Didn't question me about them, he· asked me did I own
any tools, you did, and I told you, no, sir, I didn't own any

tools at all.
Q. You said that, told the officers that t

-~
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A. No more than.;..;.:..! told it itt the rootn, I don. 1t krtow
whether the officers heard me 01• not 1 no more than the tools
I work with. You was questioning about where he boug·ht
certain tools, and~
Q. You did hear bim say about that, testify about thaU
A. I never heard about no tools, you never asked me about
the tools.
Q. Did the officers ask you about the tools Y
A. Not sir.
Q. Ask you about the gun f
A. No, sir. Walker admitted the gun was his.
page 107 ~ Q. And you just contradict the officers, then Y
. A. I am just telling you what I said.
Mr. Wright: Have you run out of steam, Mr. Cotnmonwealth i
Mr. Carlton: I am steaming up, right now, Mr. Wright.

l·

By Mr. Carlton:
Q. Do you know a Mr. Oliff Drinker¥
A. No, sir.
Q. Do you know a Mr. Albert Christenson, do you know
him?
A. WhoV
Q. Albert Christenson-C-h:.r-i'"s-t--e-n-s~o-n Y
A. No, sir.
Mr. ·wright: What is the purpose of this t
The Court: I don't know.

By Mr. Carlton:

,

Q. I will ask-do you know Mr. A. N. Sertiorf

A.
Q.
A.
Q.
A.

No, sir.
Do you know Mr. Lawrence Baker!
Not $ir.
You don't know any of them f
No, sir.
Q, Do you know Mr. Frank Aigner!
A. No, sir.
Q. You don't know himf
A, No 1 sir.
page 108 ~ Q. Now, didn't you at one time break in a
chicken house of Mr. Cliff Drinker's and steal his
chickens!
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Mr. Wright: Object.
·t.
The Court : Has be been convicted?
Mr. Carlton: Yes, sir. Were you not convictedThe Court: Of a felony?
Mr. Carlton: Whether it was a felony or not-it would bea misdemeanor involving· moral turpitude.

By Mr. Carlton:
Q. vVeren 't you convicted of breaking in the chicken house
of Mr. Cliff Drinker, and stealing bis chickens?
A. Not that I recall.
Q. You don't recall thaU
A. No, sir.
Q. vVere you not convicted of breaking into the chicken
house of Mr. Albert Christenson, and stealing his chickens?
A. Not tllat I recall.
Q. Weren't you convicted of breaking in the chicken house
of Mr. A. N. Senior, and Lawrence Baker, and stealing his
chickens!
A. Not that I recall, no, sir.
Q. Weren't you convicted of breaking in a chicken house
of Mr. Frank Aigner's and stealing his chickens?
A. No, sir.
Q. Weren't you convicted of, along with other
page 109 r men, of the larceny of an automobile of the value
of $250.00, the property of Mr. L. C. W. Roberts Y
.A. Not that I recall, no, sir.
The Court: Witness, you say that you don't recall,
If you have been convicted, wouldn't you recall it Y
..
The Witness: I don't remember ever being convicted, 1
don't even know Mr. Roberts.
By Mr. Carlton:
Q. You liave never been sentenced to the penitentiary i~
your life, have you T
·
A. Well now, wait a minute.
Have I got to state tlia t Y

The Court: You have a right to state whether or not you
have ever been convicted of a felony.
The Witness: ,ven, I was convicted, with a fellow, when
I was a boy, I got in trouble with. another boy, 18 years ago.

\
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I pulled my time like a man and got out, and since then, I have
been married, with a wife and children.
By Mr. Carlton:
. Q. I asked, have you been convicted with aA. I ask what you are trying to do, you are trying to frame
somebody.
Q. I asked, have you been convicted of these various
felonies.
The Court: He only admitted one. What was
page 110 } that felony you were convicted of?
The Witness: An automobile.
The Court: Stealing an automobile?
Mr. Carlton: .And, he denied being convicted of these
chicken thievings, larcenies ?
The Court: Yes.
Mr. Carlton: So, I will put in the record, at the proper
time, your Honor.
The Court: Very well.
· · By Mr. Carlton:
Q. How many years did you serve in the penitentiary T
A. Four years.
Q. How many years were you sentenced tot
A. Eight years sentenced, and served my whole time.
Q. You served your whole time, you got eight years and
served fourY
A. I never broke a law since, against a man or a dog.
Q. I want you to look at that pistol again and see if you
ever saw that before, if you have ever seen that pistol before!
A. No, sir, I never saw it.
Q. You didn't tell the officers that was your pistol Y
A. No, sir.
Q. You were in the automobile with this man Walker, were
you notf
A. Yes, sir, that is right.
page 111 } Q. The trunk of the automobile was up, and the
end of that pick was sticking out, the handle was
sticking out of the back of it, was it not?
A. No, because when the officers made me get out of the
car, they made me face the woods, wouldn't let me see the
back of the car.
Q. When you got out of the car, you say you didn't see the
pick sticking out?
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A.
Q.
A.
Q.
A.
Q.
A.

No, sir.
Couldn't see it Y
No, sir.
The key was in the trunk, was it not 1
No, sir, not that I know of. I didn't even go to the trunk.
Didn't go to the trunk T
No, sir.
Q. This pistol was under the seat where you were sitting,
was it not!
A. Not that I know of.
Q. You don't know that?
A. I didn't see them get a tool or anything out of the car.
Q. How well do you lmow this man Walker?
A. I have been knowing him off and on about six years.
Q. What has been your acquaintance with him?
page 112} A. Going fishing.
Q. Going fishing?
A. Yes, sir.
Q. You have been knowing him, since going fishing Y
A. Off and on, the onliest place I went with him was fishing.
Q. The onliest place you have ever been with him T
A. Yes, sir.
And you sayA. Three of us used to get together on week ends, and go
fishing, that's all.
Q. You left Tappahannock about six o'clock on the 19th of
. .Tanuary, and got to your home about eight T
A. Somewhere in that neighborhood.
·Q. Parked Walker's car in front of the house, went in and
looked at television until about what time in the morning?
A. Television 7
Q. Did you look at television 7
A. We looked at television until about 10:00 o'clock, some.where in there.
Q. What did you do from 10:00 until the time you lefU
A. Went to bed.
·Q. Did Walker go to bed, toot
A. Yes, sir, he laid down on the couch in the living room.
Q. At your home?
page 113 } · A. Yes, sir.
·
Q. And went to bed and got up at three o'clock
and came back down to TappahannockT
A. Yes, sir.
Q. The car was out in front all that time?

t'
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A. Yes, sir, that is right.
Q. .And you got up at three o'clock and started the car up
and came on down here!
A. That is right, yes, sir.
Q. You are sure that is right Y
A. Yes, sir.

(

I

The Court: :Mr. Burnett, you heard tlie officers testify that
at approximately 10 :00 o'clock that night you passed on by
this Court House and went out here to Route 17 and turned
to your rigb.t and went 011 up Route 17.
·wm you t'ell the Jury whether or not that is a true statement!
The "Witness: ,ve left here somewhere in the neighborhood,
I'd say, about six o'clock, and we went back to Richmond.
The Court: Well, but if you were going· from here to Richmond, you wouldn't takeThe ·witness: No, sir, we turned left and went 360.
The Court: That was about six o'clock?
page 114 ~ The Witness: S0mewhe1·e in that neighborhood, I couldn't say exactly.
The Court: Well, you did not, at about ten o'clock that
night, turn this corner here and go north on lH
The Witness : No, sir.
Bv ].\fr. Carlton:
·Q. You heard the officers say that Y
.A. I didn't pay much attention to what the officers said.
They may have said that.
Q. You heard them testify to that today t
A. I said I didn't do it.
Q. You didn't pay any attention to what they said f
A. I paid some attention to them, I don't remember them
saying that.
Q. Yon don't remember them saying that they watched you
down here from the time they saw you in front of the furniture store?
.A. Yes.
Q. Until the time you left-, about ten o'clockf
.A. Yes.
Q. But you say that isn't soY
A. I say they said they watched me, but I don't remember
exactly what time it was.
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Q. They couldn't have seen you, because you left about six
o'clock and went to Richmond Y
page 115 } A. To my knowledge, yes.
Q. They couldn't have seen you.
A. I didn't look at my watch, but to my knowledge it was
somewhere in the neighborhood of six o'clock.
Q. You were not here.
How about those gloves, those dirty gloves-are they your
gloves·?
A. No, sir.
Q. Not your gloves 1
A. No, sir.
Q. You don't wear gloves f
A. I wear gloves in my work.
Q. How were you dressed when you came down here at
three o'clock that cold January morning!
A. I had on a sheep-lined leather packet and a heavy shirt,
sweat shirt and a pair of brown trousers.
Q. Work clothes Y
A. Yes, sir, that's right.
Q. .And how was Mr. Walker dressed?
,'\:.:. :.· ,·.·,
A. To my knowledge, he was dressed somewhere in the
same neighborhood, a jacket and a brown pair of pants, and
shirt, I don't know what he had on under the shirt, I don't
know that.
·
Q. Didn't have any overcoat Y
A. No, sir, I had on a leather jacket.
page 116}

Mr. Carlton: That's all.
The Court: Any more questions of this wit-

nessf
Mr. Wright: I don't think so.
The Court: Stand aside.
(The witness left the stand.)
The Court: Any other witnesses, Mr. WrighU
Mr. Wright: The defense rests.
The Court: The defense rests.
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Richard L. Blackwell.
: REBUTTAL TESTIMONY ON BEHALF OF THE
COMMONWEALTH.

Mr. Carlton: Mr. Blackwell, will you take the stand, please.
Thereupon,
. .
RICHARD L. BLACKWELL,
recalled as a witness on behalf of the Commonwealth, having
heen previously sworn, resumed the stand, was examined and
testified further as follows :
DIRECT EXAMINATION.

.By Mr. Carlton:

/

Q. Mr. Blackwell, you are being called in rebuttal.
. Did you serve this warrant on Mr. Burnett, the morning of
the 20th of January of this year, charging him with having in
his possession tools, implements and outfit with intent to commit burglary, robbery and larceny, and unlawfully having in
his possession one pistol hidden from common observation 7
Did you do thatY
.page 117 ~ A. Yes, sir.
Q. Did you serve that!
A. I served that warrant on him.
Q. At the time you served that warrant on him, did he make
any denial of the accusation i
A. No, sir, made no denial of it at all.
Q. Did he make any denial of the accusation at any timef
A. No, sir.

Mr. Carlton: I think I have developed, in my evidence in
chief, as to the statement he made about the gun, fully.
The Court: Oh, yes, that is developed.
Mr. Carlton: All right, the witness is with you.
CROSS-EXAMINATION.
~3y Mr. Wright:
Q. Mr. Blackwell, you say he didn't make any deni~.1.

He didn't make any admission either, did heT
A. No, sir.
Q. A man is not supposed to tell you whether he is innocent,
you are just supposed to serve a warrant Y
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Richard L~ Blackwell.

A. Yes, sir.
Q. He don't have to tell you, or deny it.
Mr. Carlton: I think that is a question ,to be determined
fully by the Court.
The Court: He has a constitutional right of silence.
Mr. Carlton: That is admitted.
page 118 ~ Mr. Wright: What is T
]\fr. Carlton: · That he had a right not to say
anything, if he chose.
·
The accused said he did deny it, when the warrant was
served on him.
Mr. Wright: I don't think I have anything further.

By Mr. Wright:
Q. As a matter of fact, didn't you all have quite a group
of you at the Town Hall, and isn't it a fact that the Commonwealth's Attorney _got ·very much provoked at Mr. Burnett
and told him to shut up, he didn't want to hear from him t
A. No, I didn't hear that-.
Q. Yon are sure you didn't hear that!
A. He didn't make that statement.
Q. Mr. Carlton didn't?
A. No, sir.
Q. That is your recollectionMr. Carlton: I don't think the question ought to be asked.
If you have any testimonyMr. Wright: I have testimony that yon did make it.
Mr. Carlton: Put it on.
·
Mr. Wright: I will put it on, if you want.
page 119} :Mr. Carlton: Yon had an opportunity..
l\fr. Wright: Burnett was here.
Mr. Carlton: You didn't sayMr. Wright: It sounds so much like you, I think it is true.
Mr. Carlton: I don't think we should have statements of
that kind.
(The witness left the stand.)
Mr. Carlton: Sergeant H. E. Taylor.
Did I hear the accused say that the Commonwealth's ·attorney was a smart aleck-

.,\
. · · .· . .

so
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H. E. Taylor.

Mr. Wright : He said you said he was one, he said yon
called him a smart ·aleck.
Did you call him thatY
Mr. Carltori: I ask that that go out.
The Court: Let us not have those remarks.
Thereupon,
H. E. TAYLOR,
a witness of lawful age, called on behalf of the Commonwealth, .having first been duly sworn, took the stand, was examined and testified as follows:

The Court: ·what did you say the gentleman's name was.f
The ·witness: Taylor; H. E. Taylor.
The Court: All right.
page 120

(
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DIRECT EXAMINATION..

By Mr. Carlton:
Q. Please state your fu11 name.
A. Harry Edward Taylor.
Q. What is your position Y
A. Detective Sergeant, City of Richmond..
Q. Detective Sergeant, Richmond Y
A. Yes, sir.
Q. How long have you been Detective Sergeantf
A. About 11 years.
Q. Sergeant Taylor, on the night of January the 19thJanuary the 20th of this year, did yon have occasion to watch
the home of Floyd Burnett f
A. I did.
Q. Were you ordered to watch his home Y
A. Yes, sir.
Q. Was that in your line of duty f
A. Yes, sir.
Q. What time did yon get to the home of Floyd Burnett f
A. Someime between 12 :30 and 12 :45 a. m., on the morning
of the 20th, January the 20th.
Q. How long did you watch his house f
·
A. Until about 3 :30.
Q. Did you watch his house continuously Y
A. Yes, sir.
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H. E. Taylor.
page 121 }

Q. Did you see any automobile parked out in
front of the house T
A. I saw Burnett's automobile parked in front of his house.
Q. Did you see Mr. Walker's car parked in front of his
house?
A. No, sir.
Q. Did you see anybody coming in the house, or leaving?
A. I didn't see anyone go in or come out.
Q. Did you see any light in the house?
A. I saw a light burning on the second floor.
Q. Did you see any light on the first floor Y
A. No, sir.
Q. Did you see any activity in the home whatsoever? From
_the time-what- did you say-twelveA. 12 :45 until 3 :30.
Q. From 12 :45 until 3 :30 Y
A. I didn't see a soul moving.
Q. No activity at all?
A. No, sir.
Mr. Carlton: All right, ·the witness is with you.
Mr. ·wright: I have no questions.
The Court: All right, stand aside.

,.'\

\

(The witness left the stand.)

'

Mr. Carlton: Your Honor, I offer in evidence the record
·
of previous conviction of feloniespage 122 } The Court: Is that certified in accordance with
the statute?
Mr. Carlton: Yes, sir.
The Court: Let counsel look at it.
Mr. Wright: That is the one about the automobile?
Mr. Carlton: That is the chickens, the automobile, and alt
The Court: I will only let in evidence of a conviction of a
felony, or misdemeanor involving· moral turpitude.
Any other misdemeanor, I will not allow.
Are all those in on the felony charge?
Mr. Carlton: All involving moral turpitude.
The Court: All right, Mr. Carlton.
I don't hear any objection.
Read them to the Jury.
Mr. Wright: I object, and except for the purpose of the
record.

~
---

\
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The Court: Tell me what your ground of objection is.
Mr. Wright: Improper admission into evidence is my position.
· The Court: The statute says you can do it.
(The Commonwealth attorney then read, in full, a certified
document from the Circuit Court of the County of Henrico,
Virginia, dated July 16, 1935.)
page 123

~

Mr. Carlton:
your Honor.
Should I read tbaU
The Court. Yes.

Now, here is the certification,

(The Commonwealth attorney then read, in full, the certification of Helen D. Clavenger, Clerk, the Circuit Court of
Henrico County, State of Virginia, under date of January
31, 1952, and a further certification of the signature of Jndge
Harold F. Sneed, on the 31st day of January, 1952.)
The Court : I think I should~ in fairness to the accused,
make the following statement with reference to that evidence.
That evidence is not admitted for but one purpose, and that
is to discredit or impeach the testimony of the accused.
Prior to our Code Revision in 1919, a person who was convicted of a felony was not permitted to testify at all, for himself or for anybody else.
The Code Revisers, at that time, though, adopted a policy
of taking away all disqualifications, and allowing everybody
to testify; and ·the Code Revisers felt that they were sufficiently protecting the Commonwealth by letting the accused
testify in his own behalf, or for anyone else: and, letting the
Commonwealth show that he had been convicted previously of
a felony.
That evidence is received purely to impeach the credibility
of the witness, and for no other purpose.
That is the only reason that that evidence is admitted in the
case.
page 124 } Mr. Carlton: That is right.
That is the case.
The Court: Gentlemen, let us see how we are running.
If I do not finish these instructions by five o'clock, I am
going to let you all ~o until tomorrow morning, but if I could
get through before that time, you will receive them.
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(Thereupon, the Court recessed to the offices of the Commonwealth attorney, where suggested instructions were discussed between the Court, the Commonwealth attorney, counsel for the defense, the defendant being present. There were
no objections on behalf of Commonwealth or counsel for the
defendant, to the suggested instructions of th~ .court, as offered by each counsel, and at the conclusion of said discussion, the Court, Commonwealth attorney and counsel for the
defendant, in company with the defendant, returned to the
courtroom where the following proceedings were had in open
court:)
(Instructions to the Jury and Argument of Counsel followed, upon return to the courtroom.)
·
A Copy-Teste :

H. G. TURNER, Clerk.
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