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H. G. Tu rner. Clerk.
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AT RICHMOND
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In the Supr eme Court of Appeals held at the Court-Library
B uil<l ing in tl1e ()it~· of R icbmo 11<l 0 11 Tuesd ay the ] 4.th d ay of
April, 1953.
LLOYD II. BURT ON,

Plaintiff

i 11

E rror .

against

()HAR LES B . 0 LDFI ELD, AD:\IIXIST R.A TOR &C.,
D efendan t in Error .

F r om the Cou r t of Law and Chance ry of the City of Norfolk.

1:i" pon the petition of Lloyd IT. B u rton a writ of error and

s11persedeas is a,~nl<'cl him t o a judgment render ed by the
Court of L aw mJcl Uhn11c1• ry of the City of Nor folk, on t he
Gth clf1y of J nnua r~'. 195:1, i.u n--~erlain motion for judgment
1hen ther ein clepcll(ling "·hecCJ.iu. Cha rl~ 13....01£1.field, Ad minist rn1o r of t11e E stntl' of l 'arl Kevm I fcg ht mie.p.,-deceaBed, was
pl ai11li ff and the said p<'t itioner mi:-: d efendant , upon the pe titi oner, or :-som e 011<' fo r him, en te ring into bornl with su fficien t
,- nrety he l'ore the elrrk of the said <.'Onrf of la w nn<l chancer y
in the penalty of lhirt('(~n tl1ousa11d dolla r s, with condition as
t he law di rect s.
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RECORD

•

•

•

•

•

page 6 ~

•

•

PETITION.
T o t:Ltc llonor able J. H ume T aylor, J udge of the said Cour t :
Plain tiff, Charles B . Olc.1ficlc1, Admin istrator, etc., re pectfully requests a ruli ng on ce rtain questions relating• to the admis ibility of e\-idence prior lo the trial dale hereof and in
support tber eof r epresents :
(1) This case now stands on the trial docket fo r the 2nd

clay of .January , 1953.
(2) The case was trjec.l in this Court 0 11 .Tune 12th, 1951,
r es ulting in judgment in fa vor of plainti ff fo r the sum of
1£ig lity-five H undred ($8,500.00) D olla rs to which judgment
a writ of error was g rant ed, the judgment rc,·c rscd and the
ca se r emanded for a new t rial.
(3 ) F iYc (5) wilncssc. who testified in the fh t trial no"·
a re beyond the jurisd iction of the Court mHl with the possible
excep tion of two (2) of saic.l wi tnesses thei r atten dance a t the
ti-ial will not be available; th e circumstances with r esp ect to
cacll being :
(a ) Mrs. Olive lleglmeier r esides in the State of ::\ finncsola, a g r eat distance from the City of )fo rfolk, V irginia; sh e
is a scl1ool teacher ·w ho wa s in lar p;c mea su re dependent upon
t he a ssistance given her b~- plaintiff's decedent for her own
care and that of young-er brother s and s ister s of said decedent. Her t est imony in the former trinl r elated solely to
the question of dependency and the pro per d isposition of the
proceeds of a recovery.
(b) Si las C. Phil1ips ancl Ka rl ,V. Hoch a 1·(l s hown by the
r ecords to have been serdng; in the l · nited StRtcs Kayy stationed on the LT. S . R. Roosevelt n t the time of sa id
page 7 ~ frial. AHache<l he reto marked Exhibits A and B ,
respectively, as a part hereof, arc letters from the
United States Burcan of Xnval Personnel and from the sa id
iwo (:2) witnesses show·in!:!,· 1hal their s1a1us remai ns tlle same
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today and that the ship on which Wey are serving is expected
to be somewhere in the United States approxiinately ten (10)
days prior tQ the trial. If they should not be available on said
date, the exigencies of the military service are such that it
may be impossible to obtain a trial date coincident with their
.availability within the jurisdiction of the Court.
( c) Harry L. Converse likewise is shown by the record to
have been serving on the U.S. S. Roosevelt at the thrie of said
trial ai1cl the above mentioned letter from the United States
Bureau of Naval Personnel shows that he has been discharged
from the United States Navy, leaving a home address as
Wahkon, 1\fis~issippi. Attached hereto marked Exhibit C, as
a part hereof, is a letter addressed to said witness at the address shown in the letter from the United States Bureau of
Na val Personnel and returned by the Post Office.
( d) Michael Rectenwald likewise is shown by the record to
have been serving- on the U. S. S. Roosevelt at th~ tim~ of said
trial and the above mentioned letter from the United States
Bureau of Naval Personnel shows that hehas been discharged
from the United States N av'Y and gives his home address as
R. F. D. #1, Box 56, Perth AmlJoy, New lersey. Attached
hereto marked Exhibit D, as a part hereof, is a carbon copy
of a letter written bv counsel to said witness at the address
so given to which let"ter no answer has been received nor has
the original been returned by the Post Office.
.

It is accordingly proposed to offer the testimony of said
five ( 5) witnesses at the forthcoming trial on January 2nd,
1953 by reading· the evidence given by said five (5) witnesses
both direct and cross-examinations at the first trial of this
~ase ,vbich said evidence was preserved and certified to as
~orrect by this Court in connection with the petition for the
writ of error. It is proposed to maintain contact with the
Naval authorities and if witnesses Phillips and Reeb are stationed within the jurisdiction of this Court at the time of trial
lmve them present thereat, otherwise their evidence will be
offered in the manner above described~
.A. ruling in advance bf the trial is respectfully requested as
to the aclmisstbility of the aforesaid ev_idence in the
page 8 ~ form proposed ta memorandum of authorities with
respect the~eto being atta_ched hereto.
Respectfully ~u,bmitted,

PE~·DEil:ta COWARD & BO.S-mJLL

.

Counsel for Plaintiff.

•

..

•

.l
j

J
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Filed with memorandum of Authorities and exhibits therein referred to-Nov. 29th,. 1952.

•
page 11

f

•

.

J. H. T.

•

•

EXHIBIT ''D''.
November· 18thi 1952

VIA AIRMAIL
Mr. Micba:el Rectenwald
R. F. D. #1, Box 56
Perth Amboy, New Jersey
Mr. Harry L. Converse
Wahkon, Mis~is~ippi

· Re: Heglmeier Estate
Gentlemen:
As you may have· hea:rd, the Supreme Court reversed tne
verdict in this case and ordered that it be tried over again under circumstances which are quite satisfactory to us. The
fact remains, however, that we must try the case over again.. .,
We now would like to have you go to the office of a lawyer
in your community and give a deposition, that is testify at the
questioning of the lawyer before a Notary Public, and wish
you would be nice enough to write. me at once if you are going to be available any time between now and the middle of
December, in which event we will have proper arrangements.
made for the taking of the deposition and advise you what
lawyer's office to go to and when to/Igo.
At the time you go to the lawy~'s office., we will see that
he has in his possession a copy of tl!~,:,evidence which you gave
in Court at the last trial so that you-~iay thoroughly r.efresh
your memory and even keep that evidence before you,, wfiiie·
testifying if you so desire.
Please let me hear frptn yon promptly.

WCP:rlf"

L. H. Burton v. C. B. Oldfield, Administrator &c.
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December 1, 1952

Hon. J. Hume Taylor
Judge of Court of Law & Chancery
Norfolk, Virginia.
Dear Judge Taylor:

Re: Charles B. Oldfield, Admr. v.
Lloyd H. Burton

I am this morninR' in receipt of some papers from Mr. W. C.
Pender who represents the plaintiff in this case. The papers
are:
1. Copy of petition

2. Copy of proposed order and
3. Copy of Memorandum of Authorities

I wish to state·that on behalf of the defendant I oppose the
use of the testimony given at the previous tdal of the witnesses referred to by Mr. Pender. It appears from the petition that none of the witnesses whose testimony Mr. Pender
seeks to use are dead. So far as I am advised there is no reason why their depositions should not be taken. M the time
between now and the trial date of January 2nd is not sufficient for Mr. Pender to take the depositions I will not oppose
a continuance to allow him reasonable time. My authorities
are McCrorey against Garrett, 109 Va. 645, Director against
Gordon, 134 Va. 381.
Very truly yours,

JOHN S. RIXEY.
JSR:ff

cc: Mr. W. C. Pender
Western Union Building
Norfolk, Virginia.
Filed Dec. 1, 1952.·

J. H. T.
page 18}
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•

•

•
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ORDER.
This day came the parties and the petition of the plai:r:itiff
to be allowed to use upon the second trial certain evidence introduced at the first trial which petitron was opposed by counsel for the defendant, was argued by counsel.
Upon consideration whereof it appearing to the GOurt. that
the defendant consents to the use of the testimony of Mrs.
Olive Heglmeier, it is ordered that the testimony of Mrs.
Heglmeier may be used!. It is further ordered that the plaintiff may introduce at the second trial the evidence of the two
witnesses Michael Rectenwald and H~rry L .. Converse given
at .the first ~rial,· to which action of the court. the defendant
duly ·excepted on:· the grounds that the plaintiff fails to sho:w
inability to take the depositions of those two witnesses under
authority of the cases mentioned in the letter of counsel for
tlie defendant filed in the record.
·
page 19 ~ It is furth~r ordered that the, evidence of the- two
witnesses Karl William Reeb and Silas Carrol
Ph.illip~ given at the_previous trial will not be admitted at the
second· trial, to which ~ction of t)le court' the plaintiff duly excepted.
1

·

•

•

•

•

•

Enter Dec..·5, 19~2.
'J

J. I-I. T .
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•

•

•

•

•

•

•

~

ORDER.
This day came plaintiff by counsel and asked leave of Court
to file his amended motion for judgment herein and same being duly agued, the amended motion· for judgment herewith
is ordered filed.
· :· · ·
Refused as it is the opinion of the court that the statute in
effect as of the. date of the death of Carl Keven Heglmeier is
controlling.
Jan. 2, 1953.

J. HUME TAYLOR, Judge.

.

.....-......

'
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AMENDED :MOTION.FOR JUDGMENT.
Charles·..B., ~Oldfield,- '..Administrator of. the Estate of Carl
Keven Heglmeier, having duly qualified as such in the Circuit
Court of the City of Norfolk, Virginia, on the 1st day of Feb:uary, 1951, moves the Honorable, the Court of Law and
Chancery of the City of Norfolk and .State of Virginia for
:a judgment and award of ·execution against the defendant,
Lloyd H. Burton, in the sum of Twenty-five .Thousand ($25,000.00) Dollars, for this, to-wit:

...

,---- .. _

(1) On or about December 10, 1950, at or about 1 :55 A. M.
,of said day in the County of Princess Anne, Virginia., at or
near a point five (5) miles .East of the Norfolk City Limits
c0n State Highway Route Number ·Fifty~Eight {58) plaintiff's
decedent, the said Carl Keven Heglmeier, was walking on said
highway pushing· a stalled automobile· in which immediately
prior thereto he had been· a passenger at which time .and place
:an automobile driven by the defendant, Lloyd H. Burton, in
:a neglig·ent and unlawful manner and by reason of such negligent and unlawful operation ran into and was caused to strike
plaintiff's decedent.
(2) That the striking of plaintiff's decedent as ·aforesaid
was the direct result- of and, ,due to the gross and wanton negligence of defendant, Lloyd H. Burton;
·
(3) The negligence of said defendant consisted of not maintaining a proper lookout, not having his car equipped with
:adequate or proper brakes, not stopping in order to avoid
'Striking plaintiff's decedent, driving on the wrong side of the
highway and other particulars, to be shown in the
page 23 } trial.
(4) As a direct ·result of the collision above· de..:·
scribed and the negligence of the said defendant., plaintiff's
decedent suffered severe and mortal injuries, froin which almost immediately thereafter he died.·
By reason of all the foregoing, plaintiff moves this Honorable Court for. a judgment and award of execution· against

Supreme C'onrt of' Apeafs Q! Virginiasaid defendant in the aforesaid sum of Twenty-five Thousand!
(.$25,.000.00) Dollars..
CHARLES B. OLDFIELD, Administrator of the Estate of Carl Keven
Heglmeier,. deceased

By PENDER, COWARD & BOSWELL
His. Attorneys.

•

•

•

Filed 1-2-1953. Court of Law and Chancery,, Norfolk, Va.
Attest;
. ··•

..,

·. L .. M .. CALVERT, Deputy Clerk..

.

page 25 ~

INSTRUCTION P-1 ..

The Court instructs the jnry that the law requires- the op-erator of an automobile on the highway to keep· his car at am
times under proper control and drive at lawfnl rates. of speed~
Accordingly if you believe from a preponderance of the evidence that defendant failed irr his dnty as to any of said requirements and that sueh failure was the proximate> cause of
plaintiff's decedent's death, then your verdict should be for
plaintiff, unless yon believe froon the evidence thm plaintiff's
clecedent was guilty of contributory negligence or assumed
the risk thereof. Assumption of risk ia set forth in instruc-tion 6-d-b.
Granted..

J. H. T.
page 26'. ~

INSTRUCTION P-2.

The Court instructs the jury that the law requires the driver
of an automobile to maintain a reasonable lookout for traffi.C'
and objects in the road, talring into consideration the condition of the weather and visibility, the traffic, character of thei
road, speed and ·all other circumstances and accordingly if
you believe from a prepondernnce of the evidence that de-
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fen<lant failed in this respect then such failure constitute'd
neg·ugence and if you further believe from the evidence that
8UCU negligence, if any, wati the proximate cause of the accident, then your verdic~ should be for tlle plaintiff, unless you
fun11er believe from the evidence that the plaintiff's decedent
was guilty of contributory negligence or ~ssumed the risk
thereof.
Granted.

J. H. T.
page 27

~

INSTRUCTION P-3.

0

The Court instructs the jury that the law requires the operator of an automobile in the night time to have lights of
sufficient intensity to reveal persons and objects at a distance
of three hundred and fifty feet, under normal atmospheric
conditions except when the street or highway is sufficiently
lighted for the purpose or when approaching and within five
hundred feet of adverse traffic in which event the lights are
required to be of sufficient intensity to reveal persons ~nd objects at a distance of one hundred feet. If you believe from
the evidence that defendant violated this requirement of the
law, then defendant was guilty of negligence and if you believe such negligence proximately caused the accident, your
.verdict should be for the plaintiff unless you further believe
from the evidence that plaintiff was guilty of contributory
negligence or assumed the risk thereof.
Granted.

J. H. T.
page 28 ~

INSTRUCTION P-4.

The Court instructs the jury that irrespective of the maximum speeds provided by law, a motorist is not permitted to
drive upon a highway recklessly or at a speed or in a manner
so as to endanger life, limb or property of any person and if
you believe from a preponderance of the evidence that the defendant violated this legal requirement, then his so doing constituted negligence and if you further believe from the evi-·
dence that such negligence, if any, was the proximate cause
of the death of plaintiff's decedent, then your verdict should
be for the plaintiff, unless you believe from the evidence that

Supreme Court of Apeals of Virginia
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the plaintiff's decedent was guilty of contributory negligence
or assumed the risk thereof.
·
Granted.

J. H. T.
page 29 ~

INSTRUCTION P-6.

The law requires the operator of an automobile who suffers
a mechanical breakdown to remove the car from the highway
as soon as possible and the term highway includes the hard
surfaced paved portion and the shoulders as well. In other
words, if you believe from the evidence in this case that the
Ford car had broken down, then it became the duty of the
driver to remove the car to a place of safety off the highway
as soon as possible and moving on the shoulders would not be
a compliance with that duty.
Granted.
J.H.T.

page 30

~

INSTRUCTION P-7.

The Court instructs the jury that the· plaintiff's decedent
in this case is p1·esumed to have been free of negligence proximately contributing to the accident until the contrary is proven
or appears from the plaintiff's own evidence or may be fairly
inferred from the evidence as a whole.
Granted.
page 31 ~

J. H. T.
INSTRUCTION P-8.

The Court instructs the jury that if they find for the plaintiff then in ascertaining the damages the plaintiff is entitled
to recov~r, the jury should find for such sum as they deem to
be just and right under all the circumstances not exceeding
Fifteen Thousand ($15,000.00) Dollars and they may take into
consideration (1) the pecuniary loss decedent's mother has
Rustained, and (2) the mental anguish and suffering of deeedent's mother occasioned by the death of her son.
Granted.

J. H. T.

.~

~

..
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INSTRUCTION 1-P.

The Co"QI't instructs the Jury that thie case is based on negil igence, and you can not infer negligence on the part of the
,defendant frOJn the m~re happening of the accident. The pre:sumption is tlmt the defendant was free from negligence until
the contrary is proven by th~ preponderance of the evidence.
If after bearing all the evidence you are bi doubt whether
the. defendant wus guilty of negligence, and it appears equally
.as probable that he was not negligent .as that he was, you
.should find for the defendant.
Granted.
J.H.T..

1Jage 33}

INSTRUCTION 2-D..

1f you believe from the evidence that Mr. 'Burton through

fault of his own was placed in a position of .sudden emergency requiring immediate action on his part to try to avoid
.an accident, then the Court instructs you that the law makes
.allowance for errors of judgment on the part of Mr. Burton
,and do~s not hold him to the wisest course, but recognizes
that his mind and muscles would not coordinate instantan.eously, and that a reasonable time must elapse between the
realization of danger and the taking of effective means to
:avoid it.
All that was required of Mr. Burton was that he exercise
reasonable care under all the conditions confronting him at
the time of the accident and immediately prior thereto. If
.Mr. Burton did exercise such reasonable care, then he was not
:guilty of negligence and you should :find for the defendant.
!!JO

Granted.

J.H.T.
page 34}

INSTRUCTION 3-D.

The Court instructs the Jury that even if you believe that
the defendant was guilty of negligence, yet the plaintiff is not
ientitled to recover if the plaintiff's decedent was guilty of contributory negligence.
\
The plaintiff~s .decedent was charged with knowledge of all 1

/

Supreme Court of Apeafs or Virginia

12

the conditions that should have been apparent to a reasonabiy·
prudent person so situated, and with such knowledge was further charged with the duty of exercising :reasonable- care for
his o.wn safety..
If you believe. from the evidence that in the a-ct of pushing:
the car the plaintiff's decedent placed himself in a position i!J!
the road which a reasonably prudent person should have realized was dangerous under the eonditions then existing, then
the plaintiff's decedent was guilty of contrib.utoi;y negligence,.
and you·sho.uld find for the defendant..
Granted.. ··

J. H. T~
page 35

f .

INSTRUCTION. 4-D..

The Court instructs the. Jury that if you believe from the·
evidence that the death of the plaintiff's decedent resulted
from an unavoidable accident so far as concerns the. defendant, you should find for the defendant..
Granted..

J.. H. T.
page 36

r

INSTRUCTION 5~D.

The Court instructs the J·ury that at the piace where the
accident occurred the speed limit was. 55 miles per hour ..
Granted..

J.H. T.
page 37

f

INSTRUCTION 6'-D-B.

The Court instructs the Jury that when the mrfomobiiedriven by Mr. Rectenwald came to an emergency stop it was
his duty to remove same from the highway as soon as possible. In removing same it was his further duty to use ordinary
care not to impede traffic moving i:n the same direction any
more than the e-xgencies of the· situation demanded', to stay as:
far to the right side of the highway as practicable considering
the width of the highway and shoulder thereof, weather conditions, and visibility and a:11 other circumstances then ob-
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taining. If Rectenwald failed in any of these requirements he
was negligent.
If you find that Rectenwald was negligent as above set forth
then plaintiff's decedent assumed the risk involved when he
placed himself at or near the rear left side of the Ford automobile and assisted in pushing same and you should :find for
the defendant if plaintiff's <lecedent 's act in so doing proximately contributed to the accident.
Granted.

J. H. T.
page 38

~

INSTRUCTION 7-D.

The Court instructs the Jury that the statute law of the
state provides that no vehicle shall be stopped in such a manner as to impede or render dangerous the use of. the highway
by others, except in the case of an emergency as the result
of an accident or mechanical breakdown, in which case the vehicle shall be remove.d from the highway as soon as possible.
The Court further instructs you that Mr. Burton in the
' exercise of reasonable care had a right to assume that there
would be no violation of the above provision of the statute,
and Mr. Burton had a right to rely upon such assumption until
1:he contrary appeared or should have appeared to him in the
exercise of reasonable care.
Granted.

J. H. T.
page 39

~

INSTRUCTION P-5.

The Court instructs the jury that plaintiff's decedent in
this case can not be charged with the negligence, if any, on
the part of Michael Rectenwald, who was in charge of and
driving the Ford automobile. In determining the question
presented you with respect to contributory negligence, the
jury should consider only the actions of plaintiff's decedent
and not of anyone else in his party.
Refused.

J. H. T.

H
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r

INSTRUCTION P-9.

The Court instructs the jury that if they find for the plaintiff, after assessing damages, they may fix the date from which
interest on the amount so found shall begin to run.
Refused.

J. H. T.
page 41

r

INSTRUCTION 8-D.

The Court instructs the Jurv that the statute law of the
State provides that no vehicle ·shall be etopped except close
to and parallel to the right hand edge of the curb or roadway.
The Court further instructs you that Mr. Burton in the
exercise of reasonable care had a· right to assume that there
would be no vehicle stopped on the hard surface except close
to and parallel to the right hand edge of the curb or roadway, and :M:r. Burton had a right to rely upon such assumption until the contrary appeared or should have appeared to
him in the exercise of reasonable care.

Refused.

J. H. T.
page 42

r

INSTRUCTION 6-D.

The Court instructs' the Jury that if you believe from the
evidence that the Ford car was being pushed along the Westbound driveway near the center, then the person who was
responsible for it being so pushed was guilty of negligence.
And if you believe from the evidence that while it was
being pushed the plaintiff's decedent placed himself at or
near the rear left side of the Ford car assisting in pushing
the same in the path of the approaching traffic, then the
plaintiff's decedent assumed the risk involved in so doing,
and you should find for the defendant if the plaintiff's decedent's act in so doing proximately contributed to his injury.
Refused.

J. H. T.

_,_,_.·----..
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l.l\fSTRUCTION 6-D-A.

The Court instructs the Jury that if you believe from the
,evidence that the Ford car was being pushed along the Virginia Beach Boulevard in such a position as would appear
to a person of ordinary prudence as a dangerous positioI.J.
then the person responsible therefor is guilty of negligence:.
..And if you believe from the evidence that while it was being
1mshed the plaiutiff 's decedent placed himself at or n~ar the
.rear left side of the Ford car assisting in pushing the .same
in the path of the approaching traffic, then the plaintiff's de1Cedent assumed the risk involved in so doing, and you should
Jind for the defendant if the plaintiff's decedent's act is so
doing proximately contributed to his injury..
R-efused.

.J. H. T,.

page 45 } Virginia :
In the Court of Law and Ohaneery of the Oity of Norfolk
January .5th, 1953.
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•
ORDER.
This day came again the. parties, in person and by coun:gel, and pursuant to adjournment eaine again the jury, to ..
wit: Edmund G. Qoos, James E. Fantone, Grover C. Sawyer, Charles L. Kincaid, Walter B. Decker, Gregory ;M. Bell
.and Earl .Alexander, who now having heard all of the evidence and argument of counsel, returned ~ verdict in the
following words and figures, "We, the Jury, find for the
Plaintiff, in the amount of Eleven Thousand -Five Hundred
Dollars ($11,500.00) '', thereupon the defendant, by counsel,
moved the Court to set aside the verdict and render final
judgment for the defendant, and in the alternative to set
:aside the verdict and g1'ant a new trial, on the grounds that
tbe verdict is contrary to the law and the evi~nce and with~
!()Ut evidence to support it and is plainly wrorrg, and because
,of errors of the Court in the instructions and its ruling on
'the evidence and motions and because the plaintiff's deced-

Supreme Court of A.pears of Virginfa
ent was guilty of contributory negligence and assumed the
risk. The defendant further excepts to the action of the·
Court in refusing· Instructions 6-d and &-d-a, 6-d was: first
offered: and refused aind exception taken, the refused Instructions are. correct statements of the law,. and are stronger
statements for the defendant than the instruction that was
given. Then 6-d-a was offered amd refused and exception
taken, thereupon Instruction 6-d-b was .drawn and granted
by the Court,. the fW'ther hearing of which motion is. continued.

•
page 46

f

.
ORDER.

This day came again the .parties by counsel mid on motion
heretofore made to set aside the verdict of the jury and enter
final judgment for the defendant or grant a new trial, no,v
having been fully heard and ·maturely considered by the
Court is overruled, to which action of the Court in overruling
the motion to set aside the verdict of tl1e jury and enter fina]
judgment for the defendant, or grant a new trial, the defendant by counsel duly excepted.
Whereupon it is considered by the Court that the plaintiff
recover against the said defendant the sum of Eleven Thousand Five Hundred ($11,500.00) Dollars with interest thereon
to be computed after the rate of six (670) percentum per
annum from the 5th day of January, 1953 until paid together
with his costs about this suit in this behalf expended.
Thereupon, the jury, having been discharged, the Court
heard further evidence in the form of testimony by Mrs ..
Olive Heglmeier relating to the proper distribution of the
amount of recovery, in consideration of which it is further
considered by the Court that the said sum of ·Eleven Thousand Five Hundred ($11,500.00) Dollars be distributed by
the Administrator, as follows: to Lloyd H. Burton $249.90
in payment of judgment for Court of Appeals cost, to Mrs.
Olive Heglmeier, $6750.10 and to W. C. Pender, $4500.00 attorney's fee..
.
To which action of the Court in ente·ring final judgment
for the plaintiff the defendant by counsel duly excepted.

.,.,.

_

... ~-...... '
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Aud thereupon the said defendant having signified his intention of presenting to the Supreme Court of Appea].s of
Virginia a petition for a writ of error and supersedeas to
the judgment herein, it is ORDERED that execution upon
said judgment be suspended for a period of ninety (90) days
from the end of this term of Court upon the said defendant
or someone for him entering and acknowledging a proper
suspending bond conditioned according to law before the
Clerk of this Court in the penalty of Thirteen Thousand
($13,000.00) ·Dollars with security to be approved by said
Clerk.
Enter. Jan. 6, 1953.

J. H. T.
page 47
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•

NOTICE OF APPEAL AND.ASSIGNMENTS OF ERROR.
Now comes the defendant Lloyd II. Burton, pursuant to
Rule 5 :1 Section 4 of Rules of Court, and states that he
hereby notes an appeal from the judgment of the Court of
Law and Chancery of The City of Norfolk, Virginia, in the
above styled cau·se, entered on the 6th day of January, 1953,
whereby the said Court overruled the motion of the defendant to set aside the verdict of the jury and rendered final
judgment for the ·plaintiff against the defendant; and that
to that end the said defendant will present his petition for a
writ-of-error and supersedea..{l, and the record in this cause
to a Justice of the Supreme Court of Appeals of Virginia.
For his assignments of error, said Lloyd H. Burton says
that the Honorable Trial Court erred as follows:
( 1) The Court erred in overruling the motion of the defendant to set aside the verdict of the jury and to render
final judgment for the defendant.
(2) The Court erred in overruling the motion of the defendant to set aside the verdict and to grant a new trial.
. (3) The Court erred in rendering final judgment for the
plaintiff on the verdict against the defendant.
( 4) The Court erred in admitting the testimony of each
of two witnesses, Michael Rectenwall and Harry L. Converse, and in permitting the plaintiff to read the testimonY
of each of those witnesses as given at a previous trial.
·
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(5) The Court erred m granting instruction
page 48 } P-3.
(6) The Court erred m granting instruction
P-6.
(7) The Court erred in refusing instruction 6-d.
(8) The Court erred in refusing instruction 6-d-a.
( 9) The Court erred in refusing instruction 8-d.
JOHN S. RIXEY,
Of Counsel for Defendant.

*

•

Court of Law and Chancery, Norfolk, Va.
Filed.

2-13-1953.
Attest:
L. M. CALVERT, Deputy Clerk.

page 49}
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.ASSIGNMENTS OF CROSS ERROR.
To the Clerk of the Court of Law and Chancery of the City
of Norfolk, Virginia.
Counsel for Charles B. Oldfeld, Administrator of the Estate of Carl Keven Heglmeier, deceased, plaintiff in the
above styled case in the Court of Law and Chancery of the
City of Norfolk, :Virginia, hereby sets forth the following assignments of cross-error :
(1) The Court erred in refusing to enter the order filing
an amended motion for judgment herein.
(2) The Court erred in refusing to permit plaintiff to
amend the motion for judgment herein changing the amount
for which judgment was asked from Fifteen Thousand ($15,000.00) Dollars to Twenty-five Thousand ($25,000.00) Dollars.
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Karl William Roeb..
(3) The Court .erred in refusing to grant instruction NumR)er P.,9.
1V. C. PENDER~
Of Counsel for Charles B. Oldfield
Administrator of the Estate of
Carl Keven Heglmeier, deceased.

•

.

•

Court of Law and Chancery, Norfolk, Va.
Filed. 2-17-19"53.
.Attest:
L. !iI. CALVERT, Deputy Clerk.

•

•

DEPOSITIONS.
Depositions of witnesses taken before Dorothy Leigh Winborne, a Notary Public for the State of Virginia at Large,
-pursuant to notice, at the law-offices of Messrs. Pender, Cow:ard and Boswell, 619 Western Union Building, Norfolk, Vir·ginia, December 23rd, 1952, at 10 :30 A. M., to be read as evirdence on behalf of the plaintiff in the above entitled cause,
-pending in the Court of Law and Chancery of the City of
Norfolk, Virginia.

•

•

•

page 2 }

KARL WILLIAM REEB,
called as a witness on behalf of the plaintiff, having
-:heen first duly sworn, was examined and testified :as follows::
By Mr. Pender:
Q. What is your name t
A. Karl Reeb.
Q. How old are youY
A. Twenty-two.
Q. What is your business!
.A. Navy, sir..
1

~.

!

20

Sapreme· Court of A.pears of Vfrginim

Karl William: Beeb.
Q. Where are you stationed t
A. Right at the N. 0. B., aboard tite· "c;Franklin ~. Roose'velt."
Q. What is your home address °l
A. 717 Euclid
, Martins FeTry,, Ohio..
Q. What is your rating in the Navy?.
A. Boilerman, second cla~s.
Q. And what is your serial number Y
A. 3653545.
Q. Were you in the Navy December 10th, 1950 r
A. Yes, sir.
Q. Where were you stationed at that time Y
A. A.board the ''Roosevelt."
Q. Do you drive an automobile!
A. Yes, sir.. ·.
Q. l;Io\v long have you been driving a cart
page 3 ~ ·A. Six years, sir ..
Q. Were you in an automobile the early morning
of December 10th t
A. Yes, sir.
Q. Where were you drivingf
A. Driving on I believe highway number 5&
Q. Who was driving the ~ar·Y
A. Rectenwald.
Q. Where were you sitting in the car-who else- was iD the
,~ar, I don't care about where you were sitting...
A.. Phillips, Ctlmve·rse and Heglmeier-.
Q. ·where were you going?
A.. Coming back to the ship ..
A. From where?
A. The ·Club Oasis. · ·
Q. Where is· the Club Oasis?
A. I don't know, I am not very familiar with this se·ctiou..
Q. Did you have any motor trouble as: you came toward!
town!
A. Yes,. sir.
· Q. What did you do when you first had motor trouble, what
did the ·driver of the car doY
.A. Well, sir, he turned his lights off. It was stalted and
he turned his lights off, and tried to start, and it
page 4 ~ wonld not, so we all got out and started pushing.~
trying to get the car started..
Q. Did he leave the lights on?
A. Yes,. sir, he left the' lights on:..
: ·-

• J,..,.
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•

•

•

.

.

•

Bv Mr. Pender:
··Q. When you got out and pushed what was the condition
of the lights Y
A. They were on, sir.
Q. Then, if he turned them off while he was trying to start
the car and they were on when he got out, how long did they
stay off?
A. Well, sir, just long enough to try to get it started, and
then he turned them back on.
Q. How long did you push the car Y
. A. vVell, sir, about five minutes or so.
Q. What was your object in pushing, where were you pushing the car toY
.A. Down the road there was a service station, further
down, and we were pushing to get it in there to see if we
could get gas or to find out what was wrong.
Q. As you pushed the car down the road where were you
walking as you pushed with relation to the carY
A. I was on the right b3:ck fender pushing it.
page 5 ~ Q. Were the others pushing too Y
A. Yes, sir.
Q. Who was next to you, to the left of you Y
A. Phillips.
Q. Who was next to Phillips?
A. Converse.
Q. Who was next to Converse Y
A. Heglmeier was on the left-hand side somewhere-right
by the back door, I guess.
Q. Was he pushing also?
A. Yes, sir.
:Mr. Rixey : Read the question back.
( The question was read.)
By Mr. Pender:
Q. What was the condition of the lights, front and back
as you were pushing down the road, were they on or offf
A. They were on.
Q. Were the front lights on, one or two or what!
A. Two front lights.
Q. Both burning?
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A. Yes, sir.
Q. How many rear lights?
A. One on the left back fender, and one on the license plate
not very light.
Q. Was the light on the fender lighted as you
page 6 r pushed down the road¥
A. Yes, sir, it was.

•

*

*

By Mr. Pender:
Q. ·where was Converse with respect to the fender light?
A. He was on the trunk, on the right-hand side of the left
fender, but he was not covering the light, it was visable.
Q. How near the right shoulder of the paved highway was
the car being pushed?
A. The w.hee1 was right on the shoulder, right wheel.
Q. As you pushed down the road did the car stay in that
appro~imate position or did it move in and out on the highway.

*

•·

A. It stayed about the same position all the way down the
highway.
Q. Did anything happen to, the car er any of you fellows
as you pushed down the highway?
A. Yes, we got hit by the Burton car coming up from the
rear.
Q. How were you dressed?
page 7 r A. In uniform.
Q. Wbat uniform, blues or whites f
A. Blues.
Q. What kind of hats did you have on7
A. White hats.
Q. Did you have a hat on?
A. Yes, sir.
Q. Do you know of your own knowledge whetber or not
the otlher- three had hats. on i
A. Yes; sir, they di~
Q. Did you see the car which struck you-?
A. Yes,. six.
Q. Before the accident?
A. Yes, sir.
.. I .

L. H. Bn.rton

-v. C. B. Oldfield, .Adrniillstrator

&c.
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K.arl William Reeb..
(Q. Do you know who was driving iU
A. Mr. Button.
Q. How far a way from your ear was the Burton car when
you first saw it, approximately!
.A.. About thirty yard~, sh'.
Q. What did you do when you saw that cad
A. Well, sir, I hollered it was not going to make it and
Phillips and I ran to the right_, to the slioulder.
Q. What happened then!
.
A. The Burton car hit the car which we were pushing_ and.
pushed it up the road about thirty yards and then
page 8} it jumped the island and went further up on the
left-hand side of the road.
Q. Where were you at the time the -Burton ear sftuck the
,car you were pushing 1·
A. I w.as on the s·houlde't facing· the cat we w'er~ pu::shing.
Q. Where was Phillips· a:t that time?
A. Right then, I don't know; sir. _
Q. How near to the right edge of the- t:Javed highway was
the car you were pushing at the time it was stiruck1
A. Right on the shoulder.
·
.
Q. ·was it on the shoulder, on tne' paved highway when it
was struck?
A. On the paved highway; but it was· s·o cfos·e w the· edge
you could not t~ll wh~tber· it w~s: on the highwaJ or off the
highway, if off the edg.e.
Q. Did you have an opportunity to judge' and niake' an estimate· of the spe·ed at which the Etrrfon was: tra-veiingf
A. Yes, sir.

.

•

....

By Mr. Pender:
rpage· 9}

•
Q. What did the Burton ca:r· do, after· you snw it thirty
yards away?
.
.
A. Well, sir, it started: to sliding and it Jiit- the· car which
we were pushing· a:nd j11mp·ed1 the island and went down the
1'oad on the left-hand side before· it stopped.

•

•

•

.J
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Karl William Reeb.
By Mr. Pender:
·
Q. Did you have an opportunity to judge and. make on es~
timate of the speed at which the Burton- car was. traveling!
A. Yes, sir.
Q. What was your estimate you make at the time of the
speed of that cart

•
page 10

•

•

•

f

A. About ninety _miles an hour, sir.
Q. What part _of th~ -car struck the car you were pus-hing.t
A. The right front fe.nder of the Burton car.
Q. What part of the car you were pushing was struck?
A. The left back fender and the back door and front door..
Q. Was anyone hurt Y
A. Yes:, sir.
Q. Who?
A. Heglmeier, he was killedr sir.
Q. What was Heglmeier 's full namef
A. Karle Heglmeier is all I recall.
Q. After the accident was ove:r did you observe any marks
on the highwayf
.A. No, sir, I did not.
Q. After the accident was over where was the car you had
been pushing y·
A. Well, sir, it was up the road about thirty feet-thirty
yards, and was a little- to the center of the highway.
Q. Was it parallel with the highway or at an angleY
A. At an angle, sir.
Q. Where was the Burton car after it had come to restf
A. It was up the road on the left-hand side, and I would
say about-I could not judge the distance to start, I could
not tell.
page 11 ~ Q. What kind of highway was that you were
on, was it-how many lanes·?
A. Four lanes.
Q. Was there any marker dividing the lanes Y
A. Yes, sir., there was an· island in the middle-..
Q. An island in the middle t
A. Yes, sir.
-- I

-
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Karl William Reeb.
Q. How many lanes on the right side, on which you were
traveling?
A. Two lanes.
Q. And that left two laues on the other side?
A. Yes, sir.
Q. Now, when you say the Burton car was on the left side
do you mean the left side of the lane you were traveling Y
A. No, sir, it jumped the island, he went on the left-hand
side of the road.
Q. Could you give us an estimate of how many lengths it
was away from the point of contact when it came to a stop?
A. I would say ten, sir.
Q. Where was Heglmeier's body¥
A. It was laying further on up the road from the car we
were pushing, it was laying more so in the middle of the highway on the right-hand lane.
Q. What kind of highway was that, a black top
page 12 ~ or concrete 1
A. Blacktop. ·
Mr. Pender: Answer Mr. Rixey.

CROSS EXAMINATION.
By Mr. Rixey:
Q. Now, you say Mr. Reeb, that you had been to the Club
Oasis that nighU
A. Yes, sir.
Q. How long had you stayed there?
A. Not any more than fifteen minutes.
Q. What time did you get there!
A. I don't know the exact time.
Q. What time did you leave?
A. Neither one of us had a watch, and I did not notice the
time. ·
Q. What did you do there?
A. We left the OasisQ. I asked you what did you do at the club?
A. We had one Tom Collins and then left.
Q. Who had the Tom Collins 7
A. All of us.
Q. How many more Tom Collins did you have besides that
one?
A. That is all.
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Q. Did you have any beers?
A. No, sir, not at the Oasis.
Q. Where did you get the beer 1
A. Down ori East MH,in Street earlier in the evening.
Q. What time did you get the beer?
A. Around 5 or 6 o'clock.
·
Q. How many bottles of beer did you all dl'ink Y
A. Not any more than four or five.
Q. Four or five beers on East Main Street earlier in the
afternoon?
A. Evening', sir.
Q. And then you went on down to the Oasis Club where .
you had a Tom Collins apiece Y
A. "Y"es, sir.
·
Q. Did you have anything else to drink at the Oasis Club
·
besides the Tom Collins f
A. No, sir.
Q. ·what time did you have your motor trouble?
A. Well, I imagine it was about two or three miles from
the Oasis.
Q. I asked you what time you had it.
A. I don't know the exact time.
Q. Well, what time did the accident occurY
A. It has been a long time, over two years, and I don't
recall.
Q. I know it has been a long time, but you remember distinctly about a lot of things on direct examination.
page 14} ·why can you not remember these other things?
A. It just slipped my mind.
Q. Do you know what time the accident occ"Qrred then Y
A. No, sir.
Q. Can you give us some idea 1
A. Somewhere around midnight or after.
Q. Midnight or after. Well, does that give you any idea
as to about what time you had your motor trouble?
A. ·well, it would be around midnight.
Q. How long before the accident did you first have the
motor trouble Y·
·
A. V\7as not more than two or three minutes.
Q. You did not have the motor trouble more than two or
three minutes before the accident?
A. Just stalled and we tried to start it.
Q. You have already testified you were pushing the car
about five minutes, or so; where did you get that idea Y
page 13 }
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A. I thon,ght you said when we had the car tr.ouble before
:getting out.
Q. You had your motor trouble before you pushed the ~ I
·
A. Yes, sir.·
(~. And do you lmqw h.ow long before you 4ad th~ .aceident
that you had the motor troubler
A. It w~s not any more than ,flv~ or s~ ~in,ut~.
Q. I undm.·stood you to say you first had motor
page 15 ~ trouble and then you started the car going and
then had motor trouble again.
A. No., sir, l did not
Q. You never h~d b11t on.e ti.m.~ th~ mQtor trouQle. Let me
<refresh your recollection. You did not get stuck in the n:rnd .f
A. Yes, but that W~$ not ro.oto~ trol.}.1;>1~..
Q. You got stuck in the mudt
A. ~e~, sir'!
Q. ·where were you then t
A. vVe were on the highway.. "l'hey wer~ WP:rhlng pn the
bighway :and we lu\d tq cross f:ro.m th~ left to th~ right l~pe,
.and they had space to cross, so we got in Ute m-µd trybig to get
:across.
Q~ flow did you get out Qf tb;~ r.rrnd?
A. Some other sailo:ra ·~topp~4 llnd we pusb.~d ~ut Qf th~
mud.
-·
Q. How long did you -push at thn..t time T
A. Not more than a minute or so.
Q. How far wa~ it from that plac~ wh~r~ y9u l)µshed out
<0f the mud the first time to the l)lac~ yo-µ w~m~ p11shi,ng· wh~i~e
the accident occurred 7
·
A. Just acros·s· th~r~, the right I-ape and ijtftrted going down
the road, a half or a quart~:r; of a, mil~ imd tb~n our
pag·e 16} car stalled,

.
Q. You __g-ot '$hwk ip the mud, and¥~>'~ and sollle
'Other sailors pushed 1t out of the mud?
· A. That is right.
Q. And then you got back on the hgrd aurfa~e and went
<down tlw road a quart~r of ~ mile!
A. A quarter or a half a mU~.
Q. And you stalled ag&in?
A. That is right.
Q. Am;l th~ engine was ~a.:n:yfog y{)u during that time you.
JPushed out of the mud until the time the engin.-e stalled!
A. Yes,. sir.
Q. You were not pushing at that time!
....i\.. No, sir..

zg
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Q.. And then the engine stalledl
A. Yes, sir.
Q. What happened after the engjne stalled t
A. He turned his lights o.ff a minute trying, to hit the
starterQ. What did he turn ~he lights off for Y.
A. Trying to start the car..
Q. What did that hi\ve to do with starting. the. car Y.

..

page· 17

f

..

.

...

A .. A car is a little easier tQ start with the- lights;
off,. you are not taking much juice from the battery.

then.
Q. ln other words., the battery was weak t
A. No, sir.
Q. You don't know why it was the driver turned hls. lights;
g:fft

A. Trying_ to start the car ..
Q.. You do remember he turned the lights offt
A. A few se·conds ..
Q. How many seconds.?
A. Enough to hit the· starter and try to start11 five or sLt
5econds,. and then turned them back on.
Q. How do you know he turned them back on t
A. I was sitting in the car..
Q.. Then,. what did he dot
A. }1.nally he could not start and we started pushing dow:m
the road to the ga:s station.
Q. vVhy were you. going to the gas. station t
A. To try to get some ga:s or see what was w:r:ong..
Q. Were you out of ga:s 'l
A. I don't know whether we were,. or not.
Q. You don't Imow whether you had any gas or no.t f
A. No, sir.
Q. You don't know whether you w.ere ont of gas or the battery· was weak 7
page 18 ~ A. The battery could not nave be·en weak be-cause the lights were bright..
Q. And yon think you were pushing down the road to get
some gasY
·
A. Trying to find what the· trouble of the car ·was so we.,
conldQ. So yon could whaU
.A. Get off the highway..
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Q. You were trying to find the trouble with the car 7
A. Yes, sir.
Q. ·what was the troubleY
A. I don't know.
Q. Did you have gas f
A. Some gas.
Q. You were not out of gas 1
A. No, sir.
Q. As a matter of fact, the engine had heated upY
A. Naturally, the eng'ine bad heated up coming from that
distance.
Q. What distance1
A. From the Oasis.
Q. You think the car heated up coming from the Oasis to
the place where the accident occurred!
A. Yes, sir.
Q. How far is that distance Y
page 19 ~ A. I would not know, two or three miles, as I
said before.
Q. You think the engine would naturally heat up coming
two or three miles Y
A. Some.
Q. And that was the cause of the stalling of the engine f
A. No sir.
Q. ·what was the cause of the stalling of the engine!
A. I don't know.
Q. How far down . the road was this service station you
were pushing to Y
A. I judge about a quarter of a mile or so, you could see
the lights.
Q. You say you had been actually pushing the car about
three minutes or so from the time you got out and started to
the time of the accident¥
A. Yes, sir.
Q. That is your best judgment Y
A. Yes, sir.
Q. How long a distance did you push Y
A. T would say a quarter of a mile or so.
Q. Now, you say all of you sailors were dressed in blue
uniforms?
A. Yes, sir, and wl1ite hats.
page 20 ~ Q. And you had white hats?
A. Yes, sir.
.
Q. Can you testify, of your own knowledge, all of you sailors had white hats?

lQ
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.A.. Yes, sir.
Q. Wearing them f
.A.. Yrn;, sir.
Q. How do you know that T
A. I had my white hat on.
Q. The others, all of you?
A. Yes, sir.
Q. How do you know that Y
A. When we left the Oasis we had hats on, and we never
took them off.
Q. Do you know that because you had them on when yon
left the Oasis Y
A. Yes, sir.
Q. And that is th~ reason you say, when you left the Oasi~ !
A. vVhen we got out of the car and were pushing the car.
Q. How do you remember all of you sailors had on white
hats when you got out of the cart What caused that to be
unpressed on your mind'
A. ,Vell, white hats would show up in the dark.
page 21 ~ When l. got out second, and I know the rest of the
guys had their hats on.
Q. You remember that distinctly¥
A. Yes, sir.
·
Q. And· yet you cannot remember at what time the accident occurred Y:
A. No, things like that slip your mind.
Q. But the fact all o.f you had white ha.ts on didn't slip your
mind : that was impressed upon you mind?
A. Yes, sir,, when you see anybody with white ha,ts on.
Q. Now, what sort of liglits did the Burton car have
burning?·
A. His headlights on.
Q. What sort, bright lights, high beam lights, low lights (lV
wbat?
A. Brig·ht lights.
Q. Bright lights, is that right Y
A. Yes, sir.
Q. Who was steering. this car y:ou were pushing?
A. Rectenwald.
Q. \Vho is Rectenwald Y
A. The owner of the car.
Q. Wb.at is his nams?
A. Rectenwald.
Q. Is that his first or last l].ame f
page 22 } A. His last name.
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lQ. What is his fir.st name!
.A. Michael, I believe, I don't recall.
Q. He was steering the car, is that righU
.A. Yes, sir..
Q. What make car was thaU
A. A '40 F.ord.
Q. A 1940 Fordf
A. Yes, sir..
Q. How many rear lights .did it nave on it l
A. A tail light by the left fender and one by the license
!)late over the license plate.
Q. "\Vas there a light on the other .side?
A. Yes, but it was not burning~
Q. ·what happened to thaU
A. It was broken out before.
Q.. How long before the aecidenti
A. Before I even got in the car, I don't 1mow that.
Q. Did that occur that same night?
.
A. No, sir, not while I was there, it might have been-it
was his car, and I don't know. .
Q. But it might have been?
A. I don't know.
Q. You don't know when that was broken ouU
A. No, slr.
.Page 23} Q. You do know it was not burn"ing at the time
·at tbe time of tbe aecidenU
A. YeR, sir.
Q. I believe you have testified this time that Mr. Heghneier
was pushing on the left side at about the back door. ls that
1

Tight,

·A. Yes, sir.
Q. You testified in this case at the trial in June, 1951,. is that

-so1

A. Yei5, sir.
Q. And you testified at that time, that you did not know
where Mr. Heglmeier was pushing, did you not f·
A. ""\Vell, wben I was at the trial last I said be· was on the
'.left side somewhere between-around' the left back door.
Q. You did not testify that way at the previous trial?
A. I estlmated somewhere along the left-hand side by th~
door.
Q. Did you say by the door f
A. I did not.
Q. You testified you did not know where he was pu~hingT
.A. J believe that is tbe way it was writ up..

/
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Silas Carrol Phillips ..
Q.. '\Vas it "writ'' up wrong!
A. I mean the way I said it and the way I meant it may have
been two different things ..
page 24 ~ Q. You think that it was. written up wrong?
A .. WellQ. If the record shows that you testified you did not know
where he was pushing you think she wrote it up wrong!
A. N9, I would not say that.
Q. You would not say that t
A. No, sir.
Q. You testified then-I will read it to you.
A. I have it here.
Q. You testified the first time you did not know w.here· he
was pushing?
A. Yes-on the left-hand side I said he was pushing.
Q. Row many times _have . you read over the evidence yo.rt
gave in June in the last three or four dayst
A. Twice, sir.
.~ · . ·

Mr. Rixey: That is all.
And further this deponent saith not.
page 25 ~

SILAS CARROL PHILLIPS,
called as a witness on behalf of the plaintiff~ having:
been first duly sworn, was examined and testified as follows:
By Mr. Pender:
Q. What is your name f
A. Silas Carrol Phillips.
Q. How old are you Y
A. 22.
Q. What is your business f
A. United States Navy.
Q. And what is your home addressf
A. 515 East Polans Street, Brunswick, Maryland.
Q. What.is your present duty with. the Navy?
A. Boilerman third class aboard the USS "F"L'anklin D.
Roosevelt''.
Q. What is your serial numbert
A. 2119441.
Q. And your rating f
A. Pardon, sir!
, Q. What is your rating?
A. Boilerman third class.
. .;'

L. H. Burton v. C. B. Oldfield, Administrator &c.

33

Silas Carrol Phillips.

Q. Do you drive an automobile ·y
A. No, sir.
Q. "\Vere you in the automobile on the early morning of
December 10, 1950 t
page 26 ~ A. l was, sir.
Q. Who was driving the car¥
A. Rectenwald.
Q. Who else was in the cad
A. Converse, heeb, lieglmeier, Rectenwald and myself.
Q. Where were you driving from and to 1
A. "\Vell, sir, we left Norfolk, and we went out to the Oasis
Nightclub, and at the time of the accident. were on the way
from the Oasis Club back to the ship.
Q. Do you know what highway you were on 1
A. No, sh·, I don't know the number.·
Q. Can you describe that highway 1 What kind of surface
was the road t
·
A. I don't remember, sir.
Q. Was it-how many lanes of traffic was it?
A. I believe it was four lanes.
Q. ·were there any division markers along the highwayY
A. Well, they had like an island in the middle separating
the two lanes from one side, two lanes on the other side of the
island, I believe.
Q. Did you have any car trouble that eveningY
A. Yes, sir.
Q. vVbat happened to the car when the car trouble developedY
A. Well, the motor just stopped, I guess was all.
page 27 ~ Q. What was done when the motor stopped Y
A. Rectenwald tried to start aiid he could not so
the rest of us got out and started shoving and Rectenwald
stayed in the car to steer it.
Q. Did you shove?
.A. Yes, sir.
Q. ·where did you stand Y
A. About the middle of the ear.
Q. Who was to your right Y
A. Reeb.
_
Q. Did you have any trouble while you were pushing th~
car or anything happen while you were pushing the car?
A. vVell, sir, after the car hit us while we were pushingis that what you mean?
Q. Did you see the other car that hit you before it struck
you.
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A. No, sir.
Q. Did you know it was approaching?
A. Yes, sir, Reeb hollered, said "vYatch out."
Q. What did you do then?
A. I ran.
Q. "\Vhere were you when the two cars came togetberf
A. I don't know, still running I guess.
Q. What kind of car was Rectenwald's car you were
pushing?
A. A '40 Ford, I believe.
page 28 ~ Q. Where was the Ford on the highway at the
time it was struck with reference to the right-hand
edge of the paved surface?
A. Right close to the edge of the highway on the right-hand.
side.
Q. What part of the F·ord car was hit?
A. The left-hand side.
Q. Do you know what part of the other car struck iU
A. No, sir, I do 'not.
Q. Do you know wl10 was driving the other car?
A. At the time of the accident I did not. ·
Q. Have you found out since?
A. Yes., sir.
Q. Who was driving it?
A. J\fr. Burton.
Q. Do you know his full name?
A. I think Lloyd Burton.
Q. ·what did the Burton car do after striking the Ford f
A. Well, I don't know just exactly what happened~ I know
it went on down the hig·hway, down through the middle island
structure a good piece·after the accident, because I went with
Reeb tog·ether to the hospital, and I saw the car as we went
by.
Q.. Where did be come to stop, in the lane in
page 29 ~ which it was traveling?
A. No, sir, I believe the middle, the island, in between the four lanes.
Q. Where was Rectenwald while you were pushing on the
rear of the Ford-I mean Heglmeier?
A. Standing on the left-hand side pushing the car.
Q. Did anything happen to him?
·
A. Yes, sir:, he was killed.
Q. Wba t killed him f
A. I imagineQ. Do you know ~hat killed him Y
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A.' The Burton car hit him, I g,:iess.
·Q. Do you lrnow whether or· not the Burton car struck him 7
A. I c.annot say for sure, no..
Q. Did you se-e it strike him i
A. No, sir.
Q. Where was he after th~ two cars came to rest, where was
Heglmeiert
A. Do you mean after the accident?
Q. Aft-er the accid'ent 1
A. He was laying about 25 or 30 feet up the road, I guess..
Q. Was he conscious f
A. No, sir.
Q.. What was his condition then..
page 30 ~ .A. He was dead.
Q. Could you tell at that time what injuries his
body had received!
A. No, sir. There happened to be a doctor at the scene and
he told us that the boy was dead.
Q. Don't tell that. Did you see. any legs broken 7
A. Yes, sir, his ankle was cut almost completely off.
Q. Did he have shoes on his feet f
· A. No, sir.
Q. Where were his shoes!
A. I don't know.
Q. Had he been wearing shoes!
A. Yes., he had been wearing sho·es up until the time of the
:accident, but I don't know where they got to, but he had them
,on when we wel"e shoving the car.
·
Mr. Pender: Answer Mr. Rixey.
CROSS EXAMINATION.

By l\fr. Rixey:
Q. You say there was a doctor at the scene t
A. Yes., sir.
Q. Who is heY
A. I do not know his name.
pag·e 31} . Q. Was he Naval or civilian, a Naval or civilian
doctor!
.A. I imagine a civilian doctor. I don't know anything about
him. He just told me he was a doctor and told us, ''That man
up there is dead.''
Q. How long after the accident was it that you saw him
theret
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.A.
Q.
A.
Q.
A.
Q.
A.

The doctor?
Yes.
I imagine ten mfnutes.
What time the doctor got there· you don't Imowf
No, sir.
You don't know who the doctor was.f
No, sir.
Q. And have no way of identifying himf
A. No, sir.
Q. Reeb said you all had had four or five be·ers apiece· om
East Main Street earlier in the evening before this accident_
Is that rig·h t?
A. Well, sir, that is- correct..
Q. How many would you say all of you dranlr, each of" you,.
how many beers r ·A. W eII, sir, it was not oottle oeer I was drinking, out draft
beer.
Q. How many would you say on an average:, how:
page 32 ~ many steins of beer did each of you haver

•
Q.
A.
Q.
A.
Q.
A.

•

•

•

What is your best judgment°!
I would not like to make any judgment, how many beers-p
How many did you drink¥
Maybe five or six, mayoe seven.
From East Main Street where did you go?
We started out, we were going out to tlie Oasis Night

club.
Q. What time did you leave East Main Streett
A. 10:30.
Q. What time did yon ·get to the- Oasis Club f
A. I don 1t remember.
·
Q. How long did you stay at the Oasis Club f
A. About ten or 15 minutes.
Q. How much did you drink tI1ere °l
A. One Tom Collins.
Q. Did the others have some, too r
A. Yes., sir.
Q. And then you left the Oasis coming back to the ship, or
did you go somewhere elseT
_
A. No, sir, going back to the ship.
page 33 } Q. Tell us about motor trouble you had.
A. We were just riding down the highway and
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the car stopped, stalled, and Rectenwald tried to start it and
he could not.
Q. Do you remember lmving· any trouble getting in some
mud?
·
A. Yes., sir.
Q. Tell us about that.
A. We g-ot in the wrong lane, coming down the side, and
Rectenwald tried to cross over a lot of mud, and we got stuck,
and some sailors came by there and were able to push us out
of the mucf, we pushed out of the mud.
Q. That was not the motor trouble, you simply g·ot stuck in
the mudi
A. That is right.
Q. And you pushed out of that mud and came back on the
hard surface road f
A. Yes., sir.
Q. And l10w far was it from that point you started off pµshing out of the mud to the place you stalled and had the motor
trouble!
A. I believe we travelled somewhere for three or four miles,
in that neighborhood.
·
Q. And then your eng·ine simply stopped Y
A. Yes, sir.
page 34 ~ Q. It was heated upY
A. I could not tell you, I am no mechanic.
Q. Did you run out of gas¥
A. No, sir, we bought gas before leaving Norfolk.
Q. You should have had plenty of g·as 7
A. Yes., sir. ·
Q. And then you say the driver, Rectenwald, was it f
A. Yes., sir.
Q. He tried to start it Y
A. Yes., sir.
Q. Did be seem to have juice in the battery?
A. Yes., sir.
Q. Why could he not start 7
A. I don't know, I am no mechanic.
Q. Did he turn off the lights in trying to start?
A. Yes., sir.
Q. Do you remember that distinctly?
A. Yes., sir.
Q. And he was on the highway with the lights off trying to
start the car?
A. Yes., sir.
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Q. And then you could not start it 1
A. Rectenwald could not start it.
Q. Then you all got out and pushed?
A. Yes, sir.
page 35 ~ Q. And the purpose of that pushing was to see
if you could get it started by pushing?
A. I believe w~ were g·oing to shove it down to the gas station clown the front, down in front of us.
Q. I ask you if you did not testify this way in the trial in
June: "Just tell us in your own words wlmt you recall, what
happened.'' .And your answer was: '' vVell, sir., we were
shoving the car, trying to g·et it started, and one of the f ellows-cars was going around us and one of the fellows, Reeb,
hollered that the car wasn't going to-it was going to hit us,
wasn't going to make it, was going· to ground us. So I ran.
That is all I know. The car hit us.''
Q. Did you testify that way before Y
A. I don't believe so.
Q. So you did not say you were trying to get it started by
your pushing?
A. Yes,, sir.
Q. That is true?
A. Yes., sir.
Q. That was the purpose of your pushing, to try to start
the car?
A. I believe they were going to try to start, yes, sir.
Q. You would not normally push a car down the road unless you were trying to start, with some thought of
page 36 ~ starting it Y
A. No., sir.
Q. How long had you been pushing it at the time of the accident?
A. Prior to the accident?
Q. Yes.
A. Approximately 15 minutes.
Q. About how far in distance did you say you had pushed
iU
A. Perhaps a quarter of a mile.
Q. I believe you say that the gentleman who was killed,
Heg·lmeier, he was on the left-hand side pushing?
A. Yes., sir.
·
Q. That is correct?
A. Yes., sir.
, Mr. Rixey: I believe that is all.

•
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RE-DIRECT EXAl\HNATION.
J3y Mr. Pender:
Q. Were you present in this room, were you here while Mr.
Eeeb was testifying a few moments ago?
A. I was, .sir.
Q. You heard his testimony?
page 37 } · A. Yes, sir..
Q. Do you recall the condition of the lights at
the time the car was struck, on the Ford car, nowt
A. vVell, sir, the lights on the Ford car were burning at the
.time of the accident.
Q. ·what lights'
A. The tail lig·ht I know for sure.
Q. That is where you were pushing?
A. Yes., :sir.
Q. Do you recall the condition of those lights ·at the time
you started pushing 10 or 15 minutes before the aecident Y
Mr. Rixey: He did not say 10 or 15 minutes.. He said 15
minutes..
A. The lights were burning..
By Mr. Pender:
Q. When you started pushing!
A. Yes,, sir.
Q. Were you drunk at the time of the accident?
A. No, sir.
Q. Was anybody in the car drunk?
A. No, sir.
.
Q. Was anybody under the influence of beer or any kind of
:alcoholic drinks to the end that their conduct was affected
thereby?
A.. We were drinking, but not that our conduct
'
jpage 38 ~ was affected, in no way.
.And further this deponent saith not.

.
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MRS. OLIVE M. HEGLMEIER,
called as a witness on behalf of the plaintiff herein,.
having· been ffrst duly sworn, was examined and testified as;
follows:
By J\fr. Pender~
Q. What is your name f
A. Mrs. Olive M. Heglmeier.
Q. Will you speak a little louder~ pleaser
r
A. Mrs. Olive M. Heglmeier.
Q. Where do you live, Mrs·. Heglmeierf
A. At Alma, Wisconsin.
Q. How old are_ you, Mrs. Heglmeier t
A. I am 48.
Q. Are you married f
A. I am a widow.
Q. Are you employed f
A. Yes, I am ..
Q. What is your employmentf
A. I am a teacher at the Duval County NormaI, Duvall
€ounty, Wisconsin.
Q. Were you the mother of Carl Keven Heglmeier who was .
killed here Y
A. Yes. ·
Q. On December 10th r·
A. Yes.
Q. How old was CarH
pag·e 6 ~ A. Carl was 19 at the time of his death.
Q.. How long had he served in the Navy f
A. He served from July, 1949, to December 10, 1950.
Q. During that peiod had he contibuted anythingto the support of his family f
A. Yes 1 he did.
Q. How much had he contributed?
A. Offhand I could not say in figures. He contributed in:
that he would send gifts and- clothing home to the children.
I could not get an allotment from him because I, myself, was
working. From time to time he would send home things for
the other members of the family and ·he would contribute
whenever there was need and I asked for it.
Q. What other children have you?
A. I have two daughters and another son.
Q. What were their ag·es as of December 10, 1950 f
·A. The daughter wasQ·. What are their ages todayt They were two years
younger then..
I
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A. The daughter is 20, the boy is 17, and the youngest
daughter is 12.
Q. Do you have any other means of support other than
your own earnings 1
A. Just insurance I am gcttiiig from my deceased son.

page 7

~

Mr. Pender: That is all.
Mr. R1xey: .No questions.

COLONEL CHARLES B. OLDFIELD,
the plaintiff, herein, havmg been first duly sworn, was examinect and testified as follows :
By Mr. Pender:
Q. What 1s your name, please, sir f
A. Uharles H. Oldfield.
·
Q. Have you qualihetl as administrator of the estate of
Carl Keven Heglmeier f
A. I have.
Q. Is that in your hand a certificate of the qualification of
this Court f
A. It is.
Q. I hand you a paper. Please tell us what it purports to
be.
A. This isMr. Rixey: Let me see what that is.
Mr. Pender: The death certificate.
Mr. Rixey: The death is admitted. I don't know what
else might be on there. I object to the death certificate. I
don't know what may be put on the paper.
page 8 ~ The Court: There is no dispute that this young
man was killed on the occasion in question?
Mr. H,ixey : No, sir.
The Court: I sustain the objection. You are introducing
this qualification in evidence?
:Mr. Pender: Yes, sir. ·
The Court: It is already marked· P-2.
TROOPER G. F. BOGDAN,
called as a witness on behalf of the plaintiff herein, having
been first duly sworn, was examined and testified as follows :
By Mr. Pender:
Q. Please state your name, age, residence and business,
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A. G. F. Bogdan, I am 30 years old, I live on Route 1, Box
157, London Bridge, and I am employed by the Department
of State Police.
Q. How long have you been a member of the State police
force?
page 9 ~ A. Approximately six years.
Q. Did you have occasion to investigate an accident on the Virginia Beach Boulevard on the early morning
of December 10, 19501
A. Yes.
Q. "'When you arrived at the scene of this accident, please
tell us what you found had occurred, what you saw when you
got there, not what you were told, but what you found personally at the time.
A. "When I arrived there I found two vehicles had been involved in an accident. One of them was a 1940 ] 1 ord sedan
and the other a 1950 Buick sedan.
The direction of both vehicles had been traveling in the
westbound lanes of Route 58 headed towards Norfolk. The
1940 Ford was in the right, on the right side of the road in
the right lane with the right rear fender standing just a little
over on the hard surface, and the left front fender be~ng out
approximately in the middle of the two westbound lanes.
The Buick was across the island in the eastbound lane and
was headed in a westerly direction and was a considerable
distance away from the 1940 Ford.
Q. Were there any marks, skid marks, on the highway indicating what the cars had done at or about the
page 10 ~ time of the accident?
A. There were skid marks in the road made by
the Buick all traveling in a westerly direction approximately
in the center of the road and leading from the center of the
road to the island where it crossed the island, and there was
skid marks showing where the Ford had been struck in the
left rear and had knocked it to the right side of the road.
Q. How long a. total of skid marks were they? Did you
measure them Y
A. The total skid marks made by the Buick from the beginning to where it struck the island and the total distance
of the marks was 34 paces.
Q. That is three feet to the pace?
A. Approximately, yes.
Q. Did the skid marks continue clear to the island?
A. Yes, sir, they continued all the way until they struck
the island.
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By the Court::
Q. Did you have -any way of determining how far the skid
marks were from where they started to where the collision
,occurred!
A. Yes, sir. The way I determined that distance was ~rom
the point where the skid marks of the Ford made an abrupt
turn to the right and the skid marks of the Buick abruptly
to the lefl
11age 11 }
Q. How far was that?
A. Before the impact it was 20 paces.
Q. Approximately 60 feeU
lt. Yes.
Q. And 14 paces after the Ford was struck?
·,
A. Yes, sir, and the Ford was knocked to the right side approximately five paces.
By Mr. Pender:

.,

Q. After crossing the island did the Buick go into the eastl)ound .traffic lane t
A. It was stopped at the time and I stepped it off and it
-was 178 paces from the point where it crossed the island.
Q. Three feet to the pace.7
A. Yes.
Q. How wide is the island dividing the two traffic lanes Y
.A. It is four feet two inches?
Q. Four feet two inches f
.A. Yes, sir .
Q. What character of island is it and how is it builU Is
'it just a marker or built upY
A.. It is an island built up as a curb, going up somewhat
like a curb on the street, approximately six or eight inches
in height.
page 12 } Q. How wide is that highway, those traffic lanes
at that poinU
A. Going eastbound the lane is 24 feet and going westbound the lane is 24 feet.
Q. Did you see Carl Heglmeier at the time you reached the
scene of the accident?
A. Yes, a few minutes shortly afterwards.
Q. · Where was he Y
A. He was approximately in the center of the road ahead
of the Ford.
Q. Was he to the right or left of the Ford?
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.A. He was approximat~ly in the center of the road, a little
right to the center of the road'..
Q. What was his condition at that time.?
A. He was in a very serious: condition, coII}.pound fractures of his legs, a fractured skull and unconscious.
Q. Was he alive when you got there!
A: Yes, sir, he was alive for just a couple of minutes-.
Q. He died right there at the scene while you were there t
A. Yes.
· Q. Did he have any shoes on when yau saw him!
A. I don't recall it.. I don't have it in my notes-.
Q.- How far was the Ford as the Ford had stopped was Mr ..
Heglmeier when you got there·; how much space
page 13 ~ was there between him and the cart
A. 2·2 paces.
·
Q. 66 feet?
A. Yes, sir.
Q. Were tl1ere any hig)nvay marker lines in that highway
at that point?
A. No, sir.
Q. No white lines f
A. No.··
Q. How long had tI1e road been constructedf
A. It was a very new road; in fact, it had not been turned
over to the Highway Department.
Q. Were there any secondary highways built out there 7
A. Yes, the feeder road was there at that time.
Q. Was it paved?
A. Yes, sir. It is a tar and gravel road, the feeder road is.
Q. You have told us the makes of the two cars. Can you
. give us the license numbers of the two cars involved 7
A. The Ford had a 1950 Virginia license 2611639, and the. Buick was a 1950 Virginia license 155,291.
Q. Can you tell us the damage that was done to the Buick t
.A. The Buick was damaged on the front fender and the
- I believe the entire right side of the car had
page 14 r been damaged.
Q. Were the windshields.A. The windshield on the right side of the Buick wa:s
knocked out.
Q. What was the speed limit at that point?
.A. The speed limit on the dual highway is 55_
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Bv the Court :
·Q. -was it then?
A.. It was not marked.
The Court: I was thinking the speed limit had been
changed. I was wrong.
Bv l\fr. Pender :
"Q. Mr. Bogdan, you have been on the police force how
many years?
A. Approximately six years.
Q. Have you had occasion to check the stopping, normal
stopping distances of an automobile driven on the highway
in connection with the published charts? ·
A. I have seen the charts but as far as making tests myself, no, sir.
Mr. Rixey: I object to that unless the witness can testify
of his own knowledge what the stopping distance is.
The Court: Do you want to be heard?
By Mr. Pender:
page 15 ~ Q. Can you tell us from your experience the
·
normal stopping distance, including reaction and
breaking time, within which a car can be stopped at 50 miles
an hour?
A. Not without looking at the chart.
Mr. Pender: I wish to offer the published chart.
Mr. Rixey: I object to it.
·
The Court: I sustain the objection.
Mr. Pender: Exception. That is all, thank you, Officer.
Mr. Rixey: ·wait a minute, please, Mr. Bogdan.
CROSS EXAMINATION.
By Mr. Rixey:
Q. Mr. Bogdan, what time did you arrive on the scene of
the accident f
A. Approximately five minutes after 2 :00.
Q. Did you determine approximately the time the accident
occurred?
A. Yes, sir, approximately 1 :55.
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By the Court :
Q. Did you get notice¥
page 16 ~ A. No, sir-I was called to it. I was very near
to it.
By :Mr. Rixey:
Q. Now, what was the surface of the road there so far as
concrete or black top Y
A. Black top road.
Q. You say it had not been divided by center white lines?
A. No, sir, had not.
Q. There was 24 feet of black top that carried traffic from
the east going west; that is, going into Norfolk; is that right?
A. Yes.
Q. And on that 24 foot wide black top carried only one
way traffic
A. Yes.
Q. Going west Y
A. Yos.
Q. And to the left of that and dividing it from the eastbound lanes was an island which you say was four feet two
inches wide, and on the other sid~ of that was a 24 foot wide
traffic lane to take traffic in the opposite direction?
A. Yes, sir.
·
Q. Is that correcU
page 17 ~ A. Yes, sir.
Q. How many of those young sailors did you
see tberef
A. I believe there were four there.
Q. Did you make any obse;ryation with reference to their
condition so far as sobriety was concerned?
A. Not too much because I didn't pay too much attention
to them. I paid more attention to the injured boy.
Q. I understood you to say there were 20 paces of skid
marks left by the Buick from the place where the Buick first
put on its brakes or the brakes took up on the road to the
place of the accident where the Ford went off to the right of
the island?
A. Yes.
Q. 20 paces?
A. Yes.
Q. From there going east over to where the Buick went
up on the island was 14 paces¥
A. Yes.
0
/
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Q. Making ·a total of 34 paces f
A. Yes, sir.
Q. Is that correct,
A. Yes, sir.
Q. Tell us about this, please: I believe you said those
:marks were about in the center ofMr. Pender: Objection. He didn't say they
vage 18} were in the center of the highway.
·
·
The Court : Ask him where tl1ey wer~.
lVIr. Pender: I object to that.
The Court: He is on cross examination..
lVIr. Rixey: I am quite sure he did say they were in the
·center. I would like to have the reporter ·read It.
The Court: He is on cross examination.
Mr. Pender: He is, but if he goes into something that was
not brought out on direct examinatiqn he takes him as his
·own witness.
The Court: The location of the marks was discussed.
Mr. Pender: The location of the skid marks in the highway.
The Court: Wher~ they wer~.
Mr. Rixey: I think }le said that the skid marks left py the
Buick were about in the center of the road.
Mr. Pender: He did say the Buick car did skid down the
·center of the hi~hway. TQ that extent he is right.

By Mr. Rixey;
Q. You testified, did you not, Mr. Bogdan, that those skid
marks left by the Bµick were about in the center
page 19 ~ of the highway!
.
A. Ye$, sir,· approxim~tely J}.earQ. Fro~ the right-hand ov~r to the center?
A. Yes..
·
Q. They started on the right-hand sid~, didll''t they?
A. Yes·, not completely but more or l~ss on the rig:P,t side
iQf the road.
.
Q. I want you to tell the jury as nearly as you can with
reference to the two sides and th~ center the plaf3e where
you saw the skid marks that were made by the Ford start
:.and go off to the right?
l\fr4 Pender: I object to that on the ground it is cross ex-
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amination and now he is takin~ the witness on direct examination.
The Court: Let's assume that you are right, it was not a
leading question. Let's assume he is his witness. for that
purpose.. I overrule the objection..
Mr. Pender: Exceptio~
By Mr. Rixey:.
Q. I understood· you to say on direct examination that the
first place where the wheels. of the Ford left a skid mark it
was veering to the right Y
.A. Yes.
Q. I want to know where it first started Y
page 20 ~ A. It was not measured, but from looking at it
it was approximately in the center of the road ..
Dy the Court:
Q. The left wheels of1 the Fordf

.A. Yes, sir,. the left wheels of the Ford..
By Mr. ·Rixey ~
Q. Started approximately in the center of the road f
A. Yes, sir, ·and knocked to the right ..
Q. By that you mean the center of the 24 foot driveway
that carried traffic from east to wes.U
A. Yes, sir.
Q. Was there a shoulder along there on the road t
A. Yes, sir, there is a shoulder on the road..
Q. On the right-hand sidet
A. Yes, sir.
Q. For traffic going tpwards Norfolk f
A. Yes, and on beyond that is the feeder road, and then
there are posts with steel cable that divides them ..
Q. Do you know about the intervals along there Y There is
an interval along the steel cable periodically, isn't there Y
A. Yes, but I don't know the distance.
Q. There was a shoulder on which a car could have been
· pushed without coming in contact with the cable, could have·
·
been pushed on the shoulder!
page 21 ~ A. Yes, on !the right-hand side of the road.
!

•

. By the Court :
Q. There is a cable 0,1 the right-hand side that separates:
·
the main road from the :feeder road t
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A. Yes.
Q. w·here is the shoulder, is the slioulder between the island and the cable f
A. It is between the right-hand side of the· road and the
cable. There is enough room to pull a car to the rig·ht. If
you were going· towards Norfolk and had· trouble you could
pull off between the cable and t1=ie hard surface.

By Mr. Rixey:
Q. That is on the right-hand side going towards Norfolk 1
A. Yes.
Q. Can you tell the jury, Mr. Bogdan, about the condition
of the weather?
A. It was a cloudy night but the road was dry and visibility was good.
Q. Visibility was good?
A. Yes.
Q. What did you say about the night?
A. It was cloudy.
Q. Had it been raining, do you ~now?
A. I don't recall that.
page 22 ~ Q. There was something you mentioned which
I am sorry I didn't catch. You said something
about 66 feet. · Do you know what that was? I believe you
said 22 paces and Mr. Pender said 66 feeU
A. I don't recall that.
Mr. Rixey: Thank you very much, sir. That is all.
The Court: Will you gentlemen need the Trooper any
more?
Mr. Pender: I won't after he gets off the stand.

RE-DIRECT EXAMINATION.
By Mr. Pender:
Q. There were no marker lines in the center of the highway, were there?
A. No, sir.
Q. You stepped off those skid marks, actually measured
•
those skid marks yourself, didn't you Y
A. Stepped them off myself.
Q. The Buick was running near the center of the highway
all the time and veered to the right as_ it skidded?
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page 23

~

c~nter.

Mr. Rixey: He said the· skid marks, of the Buick
started on the right and veered over to the center.
The Court : He said they veered over to the ·
• ,

A. I would say they were not completely to the right. The
skid marks didn't start right close to the right-hand side of
the road, but they veered.
Bv Mr. Pender:
•Q. From where they started?
A. Yes.
RE-CROSS EXAMINATION.

By :Mr. Rixey:
Q. You didn't at that time measure the width of the road
from one side to the other, did you?
A. No, not that night, I don't believe I did.
Q. You made no measurement crossways of the road?
A. No.
.
Q. And any evidence you give as to positions and paces is
from recollection?
A. Yes, but I stepped the skid marks made by tne vehicles.
Mr. Rixey: That is all Thank you.
The Court : I will excuse him unless you need
him.
Mr. Rixey: Something developed last time, and I didn't
know whether it will this time and I am sorry but I will have
to ask him to stay.
The Court: Come in chambers a minute, gentlemen. We
will take a short recess.
page 24

~

( Court and counsel retired to chambers.)
Mr. Rixey: Mr. Pender told me that he is going to offer
the evidence of two sailors that was given at the previous trial
which your Honor says you will allow.
The Court: Yes.
Mr. Rixey: I think it is encumbent upon me to except to
the introduction of that at the time it is offered.
The Court: I think it would be safer.
Mr. Rixey: I would like to object and save an exception.
The C<?urt: You are objecting on the ground-
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Michael Re'ctenwald.
Mr. Rixey: On the -grounds stated when tl1e matter-when
tbe motion was originally ·made and his Honor en:page 25 ~ tered ·the order permitting the introduction of it.
My exceptions were reserved in that order.
( Court and counsel returned to the courtroom.)
Mr. Pender: Gentlemen of the jury, this is the evidence
:given at the previous trial of two witnesses who are not here,
whom we were unable to reach in order to get their testimony at this trial. This is the examination by Mr. Pender.
Mr. Rixey: ·what witness are you going to read first?
Mr. Pender: The testimony of Michael Rectenwald.
Note: The testimony of Michael Rectenwald, given during the trial of this case on June ll, 1951, was read as follows:
·''MICHAEL RECTENWALD,
-called as ·a witness on behalf of the plaintiff, and having been
first duly sworn, testified as follows~
. Examined by Mr. Pender:
Q. What is your name, sir f
A. Micbael Rectenwald.
·
Q. Your business?
page 26} A. United States Navy. .
Q. How old are you 7
A. 23..
Q. Last December; that is, 1950, did you own a Ford
·sedan?
A. Yes, sir, I did.
Q. Where were you stationed last December 7
A. Aboard the USS FRANKLIN DELANO ROOSEVELT.
Q. On December 9th, were you on liberty or were you on
•dutyY
A. I was on liberty December 9th.
Q. Were you driving your car during the middle of 'the
11ight and early morning of the 10th 9f Decem!ber; the nigblt
::of December 9th and the early morning?
A. I was driving it the night of December 9th.
Q. Did you have an accident of any kind1
i
4-. Ye~, I w.as hit.
J

I
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Q. ·where did the accident occur t
. A. On Vhginia Beach Boulevard.
Q. Wnere were you headed for at the time oi the aecident f
A. Heading for Norfolk.
Q. Did you have any difficulty with your car prior to the
accident! .
A. Yes. It was: stalled from overheating.. .
page 27 ~

Mr. Rixey:. I didn't catch that ..

By the Court~
Q. Say that again..
A. It was stalled from overheating..

By Mr. Pender:
Q. What did you do to overcome your diffic.ultyt
A. The other fellows, they got out and they were going to
give me a little push; because it needed just a little push to get.
it started.
Q. Do you know where the boys were that we-re pushing
you, where they were· stationed behind and around your cart
A. No, I don't know where they were in back..
Q. Where were you t
·
A .. I was sitting behind the wheel of the car ..

· By the Court:
Q. You were sitting wheref
A. Behind the wheel of tI1e car-..
Bv Mr. Pender:
.,Q. Did you have any lights on or-A. The lights were on.
Q. Were on?
·
A. They were on.
Q. What happened thenf Did anything liappen while you
were being pushe.d Y
.
A. I wa:s-I don't-I don't remember much what
page 28 ~ happened, just that I was sitting in there and I
heard somebody yen, and that was all I remember
from then on.
Q. Somebody yelled and then what happened!
The Court: He said tnat is all he· remm bers f ram then on.
A. That is ail I rememoer:..
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By the Court :
Q. ·what do you next rememberf
A. When I woke up in Portsmouth hospital.
Bv :Mr. Pender:
·Q. Do you know bow long you were stalled 1
A. It was stalled around five minutes before they started
pushing it.
Q. Did any cars pass you ,vhile you were stalled there?
A. Yes, several cars had passed us.

Mr. Pender: That is all. Answer Mr. Rixey's questions.
CROSS EXAMINATION.

..

--- ..

By Mr. Rixey:
Q. And those cars came near striking you, didn't they,
passing you t
A. No, they didn't come no near striking; they
page 29 ~ had plently of room to pass.
Q. Plenty of room; and you say you had stalled,
been stalled about five minutes before they started pushing
you?
A. That is right.
Q. vVell, how long were they pushing you 1
A. They pushed it around a quarter of a mile.
Q. You were stalled then five minutes and then they got out
and pushed you about a quarter of a mile 1
A. That is right.
Q. Is that right?
A. (The witness nodded.)
Q. So your stall was a bout a quarter of a mile from the
place where this accident occurred?
A. That is right.
Q. Were the boys going to push you all the way into town Y
A. No. They weren't going to push all the way into town.
It is just you ha-veto get up a little speed to be able to start it.
To start it in second gear, you have to get a little speed up.
Q. It was a Ford c-ar, wasn't it?
A. Yes, sir. It was a V-8.
Q. Wbat model?
A. '40.
page 30 ~ Q. And :vou say that your lights were on 7
A. The lights were on.
Q. ,Vbat lights were burning?

/
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A. I had my headlights and my tail lights were burning.
Q. WhaU
A. My headlights and tail lights.
Q. WhatY
A. My headlights and tail lights were lit.
Q. Headlights and tail lights were burning Y
A. That is right.
Q. How many tail lights did you have?
A. I had one left tail light.
Q. Well, you only had one tail lig·ht, then 7
A. That is right.
Q. Your tail lights, plural, weren't burning then were they?
A. I just meant lights were lit when I said that. But I have
one left tail light.
Q. One left tail light was burning?
A. That is right.
Q. And the other one was not burning?
A. No, that was not burning.
Q. What happened to the other?
A. I used that as my stop light.
Q. What?
pag·e 31 ~ A. That is used as a stop light.
· Q. So that didn't come on?
A. No, it didn't come on.
Q. As a matter of fact, you had had an accident previous
to that time and put it out, hacln 't you?
A. No, I didn't have an accident. I had it parked in .a parking lot and somebody hit it. ·
Q. Somebody hit it?
A. That is right.
Q. That damage ov·er here on the right-had side of the rear
of your car and the damag-e there in the center, that was done
.
some other time, wasn't it?
.A. No. That-that damaged under the trunk there was
not done before that. ,Just that little part, it was a little part
pushed in the-fail light right side. That was all that was done.
Q. This damage Y
A. That is all of that.
Q. Was done before?
A. No, not all of that damag-e, no; just only a small part
was hit, enough to knock the light out. That is the only part
that was.
Q. At any rate, before thiR accident, somebody harl knocked
that light out Y
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A. Yes, that light was knocked out.
Q. But you think it didn't do all that damage
back there!
.A.. N~' it didn't do all that damage.
Q. Dicln 't do all of it. Who put out your headlights and
your tail light? Who put them out!
.A.. Put them ouU
Q. Yes.
A. TheyQ. The officer said they weren "'t burning when he got there.
A. Well, I-I· couldn't tell if anybody did or not. because
I don't remember nothing .about it.
Q. Did you talk with the officer?· You remember the officer,
,don't you t
A. No. I never even seen him.
'Q. Now, where were you on the road when your ·car stopped f
A. You mean after the accident?
Q. No. Before the accident; ,vhen you originally stoppe'd
down there.
A. On the right side of the road, right near the edge of the
·grave on the road.
· Q. Edge of what 7
,
A. The edge of the road section, yonr graveyard.
Q. That, you say, was about a quarter of a mile
page 33} from where the accident occurred?
A. That is just about., sir.
Q. WhaU
A. It was a quarter of a mile.
Q. Why didn't you stay over there, on the-yon were steering the car, weren't you Y
A. I was steering the car.
Q. Why didn't you, in steering the car, stay over on the
1·ight-hand Bide of the road,
A. I was on the right-hand side of the road all the time.
Q. Do you know how wide that road is?
A. It has got two lanes to it.
Q. Were the. lanes marked o:fn
A. Yes. It has got a small-it has got a divider in the midcdle there.
Q. Are you sure of that!
A. Yes, sir.
page 32 }

Bv the Court:
··q. You mean the dividing line that is bulit in?
A. It is buHt in your concrete where you-where they meet.
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Q. A line there t Is that what you mean,. or a marked. line t'
A. No, it is just where your concrete meets,. that
page 34 ~ line there.
By Mr. Rixey:
· Q. Was it a concrete top road f
A. Yes, it was concrete.
Q. Are you sure of thatt
A. Yes, sir.
Q. Do you know the difference between concrete and black
top!
.The Court: Concrete and macadam!
Mr. Rixey: -Asphalt I am talking about.
By Mr. Rixey:
Q. Do you know the difference between asphalt and concrete!
A. Yes, sir.
Q. What was the road l Concrete I
A. It was concrete.
Q. What¥
A. It was concrete.
Q. Are ·you sure of that f
A. Yes, sir.
Q. And this mark that you say was there, a mark between
the two sections of the concrete, that is the kind of mark yolll
are talking about Y
A. That is right.
·
Q. You are sure it was thereY
page 35 } A. Yes, sir.
Q. And were you steering the car by that mark °l
A. No, I wasn't steering by that mark. I was just staying
in the lane. I was staying in that right-hand lane..
Mr. Rixey: That is all.
Bv the Court :
·Q. Officer, I didn't catch your name. What is itt
A. Michael Rectenwald.
Q. How do you spell it?
. A. Rectenwald (spelling it) ..
By Mr. Rbrny:

.

.

Q. Let me ask him one more question, please. How manv
boys were pushing y·
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A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

There were three of them--four of them pushing.
Four pushing·"/
That iis right, sir.
And you were sitting in the car f
I was inside the car.
So there were five of you altogether t
That is right.
And your car stopped because it had become overheated 7
That is right.
Q. vV ere you traveling fast?
page 36 ~ A. No, sir. I was not traveling fast.
Q. How did it happen that your car became overheatedf
A. 1 got stalled when it got stuck in the mud there when I
was crossing over from that other section, because there was a
part of the road that was under construction from the back
part there.
Q. How were all of you dressed t
A. How was thaU
Q. How were you all dressed 1 You sayA. We were in our uniforms.
Q. ,vhat uniform?
A. Blues.
Q. Dark blue, was itf
.A.. That is right.
Q. You didn't have on a white uniform?
A. No. They wear a white liat with that.
RE-DIRECT EX.A.MINATION.
By Mr. Pender:
.
Q. That accident occurred on December 10th. What was
your next duty assignment there?
A. I don't remember what it was then.
Q. Did you stay in Norfolk? Hav~ you been in
page 37 ~ Norfolk all the time since then?
·
A. I-I come over in Norfolk the morning, 9th.
Q. Have you been on duty in Norfolk ever since last December loth?
A. No. I was over Europe. "\Ve left for Europe in ,January.
Q. Whereabouts in Europe?
A. In the Mediterranean.
Q. When did you leave to go to the Mediterranean?
A. We left J anuarv 10th I think it was.
Q. When did you i·eturn to Norfolk?

/
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A. Returned May 17th.
Mr. Pender: That is all. Stand aside.
Mr. Pender: If your Honor please, I would like to introduce these pictures in evidence as P-4, P-5, P-6 and P-7. They
are pictures, gentlemen, of the two automobiles taken after
the accident.
Beginning on page 59 I will start the next witpage 38} ness, Mr. Rixey.
Mr. Rixey: 59?
Mr. Pender: Yes
(Note: The testimony of Harry L. Converse, given at the
trial of this case on June 11,. 1951, was thereupon read as
follows):

''HARRY L. CONVERSE,
called as a witness on behalf of the plaintiff, and having been
:first duly sworn, testified as follows :
Examined by Mr. Pender:
Q. What is your name, sir?
A. Harry Louis Converse.
Q. How old are you, :Mr. Converse Y
A. 21.
Q. Your business?
A.. In the Navy.
Q. Were you at the scene of an accident in the middle of the
night, December 10th, early morning of December 10th 7
A. Yes.
Q. Where were you at the time the accident occurred that
you speak of Y
·
A. I was pushing in the rear of the car on the left-hand side,
on the trunk. I was pushing on the car and-when another
car come and hit us in the rear.
page 39} Q. Was Carl Heglmeier there at the time? Was
he pushing, also.
A. Yes, he was pushing.
Q. Where was he pushing Y
A. On the side of the car.

Bv the Cpurt :
"Q. Which side 7
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A. The left-hand ·skte1

,

By Mr. Pender~
Q. '.'Where was the car in the highway with respect to the
:side of the street at the time you were pushing?
A. Where was the car?
Q. Where was the ca1· in the highway t Was it on the left
:side, right side, center?
A. Right hand side:
Q. Were the lights on or ofU
A. On.
Q. What is thaU
A. The lights were on.
A. The lights were on.
Q. Was there a tail light on, burn1ng nt the time?
A. Yes, it was. I was pushing right on the side where the
iail light was on but I was pushing on the trunk part, see, so
•could see the tail light.

By the Court:
Q. You were pushing· on the trunk side Y I
page 40 } couldn't catch the rest of it. What did you say?
A. l was pushing on where the trunk is, you
know; and the tail light is on the fender part andQ. Was there anybody pushing on the fender?
A. No.
Q. The left fender part or the right fender part 1
A. It was the left-left side of the tail light there, see. That
is where I was pushing.. I was pushing on that side of the car.
The other guys pushing on the other side of me, see. But
IQ. You were not back of the fender, you were back of the
trunk?
A. Yes.

The Court: Go ahead.

J!

;

'

I

I

By Mr. Pender:
··
Q. Who else was pushing besides you and Mr. Heglmeierf
A. Phillips and Reeb.
Q. Where were they? To your right or to your lefU
A. To my right.
Q. What happened as you were pushing the car up the
road? What was the first indication of tronble. that you reccall !
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.A. Well, just going down the road there and I don't stopped:
there. I didn't really know what was the trouble. I :figured
it was-well, I don't know; got flooded or what,.
page 41 ~ I don't lmow really what was wrong. with it. We
was just trying to start it up., that was all.
Q. What happened f
. .A. What happened t
Q. Yes Describe the accident. Did an accident occur
there? Just describe what happened.
.A. Well, we was pushing the car and I-I didn't s-ee the•
other car coming or not. I was pushing along there and-ancl
Phillips or-no, Reeb it was, told Phillips, said there was another car coming there and they was standing back there and
I was still pushing. All I know, just hit us and just knocked'.
the car, I would say about 30 feet ahead of me, from where I
was standing. ·
Mr. Pender~ · That is all. Answer Mr. Rixey's questionsM
CROSS EXAMINATION.
By Mr. Rixey:
Q. Now, Mr. Converse, yon had stalled down the road some
little distance; hadn't you Y
A. Yes.
Q. And had been pushing tl1e car for s-ome apprecia11Ie time,.
is that right?
A. Yes.
page 42 ~ Q. For how long a time had you been pushing
the carf
.A. Oh, about no more than ten. minutes I don "t believe.
Q. Had been pushing .about ten minutes T
.A. I believe so. We-we got messed up there. We thought
we was supposed to-t11e road was under construction tI1ere,.
you know, and we turned off the wrong place there and it was:
muddy in there. So weQ. You got in the mud f
A. We got stuck there and pushed it off.
Q. And then you pushed the car up there to where this accident occurred, is that righU
.A. Oh, no.. We got it out of there; then we come around
and then we was going down the road and the car just stopped,.
see.
Q. Oh~ you got out of the mud t
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A. Oh, yes.
Q. A ncl without the engine stopped f
A. Yes.
Q....\.net then you were just traveling along on good hard.
surface when the engine stoppecl 1
A. Yes.
Q. What caused it to stop you don't know?
A. I don't know.
page 43 ~
Q. What I am getting at is, you were on the hard
smface then when the engine stopped, is that right?
A. Yes.
Q. And then you all got out and were pushing it?
A. Yes.
Q. ·wen, now, how long· a time did you push from the time
that it stopped there on the hard surface to the time that the
accident occurred?
A. Oh, not very long: not over I would say about-about
_ten minutes, something· like that.
Q. And where were you intending to push the car?
A. Well, we was just trying to get it started. vVe :figured
we just push it a little bit the car would start right up.
Q. Now, I believe you say that Reeb said to Phillips "There
is another car, coming?"
A. That is what-that is wliat be told him. I don't know.
Q. That is what Reeb told Phillips, is that right?
A. Yes, sir.

Bv tlw Court:
·Q. Did you hear him say that?
A. No., I didn't. I didn't hear it.
The Court: Disregard that, ladies and gentlemen.
page 44

~

By ]\fr. Rixey:
Q. Where did you get the idea f

Mr. Rixey: He testified on direct examination.
The Court: I understand he did.

By Mr. Rixey:
Q. W11ere did you get the idea, then, tl1at he said thaU
Who told you that?
A. I just heard them talking·. It-just talking.
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By the Court:
·Q. After the accident, you mean?
A. Yes.
The Court: That is what I understood him to say the second time. Disregard his statement.

By Mr. Rixey:
.
Q. You heard whom talking after the accident?
A. I heard Reeb and Phillips talking there.
Q. What did they say?
Mr. Pender: I object.
The Court: I sustain the objection.
Mr. Rixey: If your Honor please, I didn't know about this.
It may throw some light on what Mr. Phillips said that Reeb
told him there.
The Court: We are not g·oing on what may throw some
light on something.
By l\fr. Rixey:
.
Q. You didn't bear Reeb say anything then?
page 45 ~ A. Well, no, I dicln 't.
Q. What?.
A. Not-not about-until after the accident all happened,
you know.
Q. Just before this accident actually occurred, another car
came near running into you, didn't it?
A. No.
Q. ,vhaU
A. No.
Q. Isn't that what they were talking abouU
A. Another car nearly run into us before the accident happened?
Q. Yes, sir.
A. No.
Q. And yon didn't hear Reeb say anything about a car coming· and for Phillips to g·et out of the way?
A. No. I was pushing.on the car. I didn't-I wasn'tQ. You were rig·ht there next to Phillips,, weren't you t
A. Yes, I know, but I wasQ. All three of you were rig-ht behind, right at the back of
this Ford, pushing it, weren't you?
A. Yes. I was pushing rig·ht in here (indicating).
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'Q. All rig·ht. Put a hole in there where you were pushing.
(Counsel referring· to photograph, Exhibit P-4.)
page 46 } A. I don·'t know ~xactly -but I think it was right
in here (indicating).
The Court: Knock .a hole in it.
J3y Mr. Rixey:
Q. Push a hole in it.
A. (The witne·ss complied).
Q. That is where you were pushing iU
A. Yes, sir.
The Court: What exhibit was tbaU
Mr. Rixey: I will put an "A"".
Mr. Pender: It is marked Exhibit P-4.
Mr. Rix-ey: ·p_4 and I will put an "An on the back of the
bole where he placed it.
By J\fr. Rlxey:
Q. That is where you were pushing?
.A.. Yes, sir.
.
Q. Put a mark there where the man next to you was push.
ing.
.A.. Well, he was puslnng-I don't exactly know where he
was pus~ing at.
By the Court:
Q. On which side were the other men in the back!
A. Phillips was pushing here (indicating) and Reeb-

'

By Mr. Rixey!
.
Q. Put a mark there; punch a hole.
page 47 }

The Court: Put a bole in it.

A. (The witness complied.)
:By Mr. Rixey:
Q. That was who?
A. Phillips.

Mr. Rixey: I will put a "D" there for him.
1The Court: Why don't you put a ''P''!
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Mr. Rixey: All right. Put a ''P". ·
1\fr. Pender: Write the name of both of them out.

Mr. Rixey: All right. Phillips; and instead of ''A'' I will
put Converse.
By l\fr. Rixey:
Q. Is that rightf
A. (The witness nodded.)
Q. All right. Now, where was Reeb?
A. He was pushing right here (indicating).
The Court: Push a hole again.
(The witness complied.)
Mr. Rixey: Reeb. ( Counsel writing name).
By Mr. Rixey:
Q. So the three of you were bunched up there rig·ht close
together, weren't you i
A. Yes ..
Q:· .And you didn't I1ear Reeb say anything?
page 48 }- -A·.· No, I didn't. I was·
Q. What?
A. I didn't-no; I didn't.
Q. You didn't. Before this accident., did you notice that
Phillips ran?
A. Before the accident!
Q. Yes.
A. No, I didn't notice.
Q. Diel he run?
A. Before the accident t·
The Court : If he dicln "t notice it, how could he tell?
Mr. Rixey: ,He was. standing rig·ht beside him, pushing, the
car.
The Court : He said he didn't notice it.
By Mr. Rixey:
Q. Do you know or not f
A. I don "t know if he did or not.
Q. He was right beside you, right against you, wasn ''t he f
The Court : I am going to stop it. He said he didn't see
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11rirr.71 L. Com;erse. .
him run. He was standing- right beside him. We will never
finish the case at this rntc.
Mr. Rixcy: I will note an exception. This man is on cross
examination.
page 49 ~ The Court: Go ahend.
Bv Mr. Rixey:
·Q. Did Re~b run 1
A. I never seen him run. I don't know what they were doing. I was still pushing there.
Q. ,vhere was the man who was killed t ·where was he T
Take your pencil and show where he was.
A. I don't exactly know where he was pushing but I believe be was pushing- it right in here somewhere (indicating).
Q. Do you want to put a mark there where he was pusbing·T
A. Well-I can't-I can't say exactly where.
Q. You don't know where. Do you ~know he was pushing
somewhere back there?
A. Yes, on the other side there, somewhere.
By the Court:
Q. What did you say l You drop your voice. I can't hear.
"Yes" what?
A. Yes, be was pushing on the side of the car there somewhere.
Bv Mr. Rixey:
.,Q. Now, :/on say the lights were burning on that car Y
What lights were burning on it f
A. The headlight and the tail lights.
Q. What is that?
page 50 ~ A. The headlight and the tail lights.
Q. Headlights and tail lights, is that what you
said t
A. Tail light. It was only one.
Q. How many tail lights were there 1
A. There is two tail lights on there burns. Only one of
them that work.
Q. And how many headlights did it have on it?
A. Two.
Q. Were the headlights burning after the accident was
over!
A. I don't know. I am pretty sure they were.
Q. What!
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1

A. I am pretty sure they were.
Q. The officer says they weren't. Did anybody put them
outY
A. Maybe somebody come put them out, then; I don't know.
Q. You don't know about that t
A. I don't know about that., no.
Q. You do know that they were burning after the accident,
though, is that righU
A. Yes, when run down to the car there and opened up the
. door and pulled Rectenwald out, took him across the road·
there, into the ditch there, right across.
Q. The headlights were burning then, were they?
page 51 r A. Yes.
Q. You are sure of thaU
A. Yes. I don't know if someone put them out after.
Q. vVhat is that?
A. I don't know if someone put them out after we was there
for a while or not.
Q. Diel you talk with the officer 1
A. I was talking to someone, I don't know who it was.
Q. That is this gentleman sitting here; do you recog·nize
him?
A. No, I. don't know. It was dark. I couldn't.

All right. That is all."

1\fr. Rixey:
I

Mr. Pender: That is all the evidence of Harry L. Converse.
The Court : We will take another short recess.
( Court and counsel retired to chambers and argument was
had on objections noted by counsel in the deposipag·e 52 ~ tions of Karl William Reeb and S. C. Phillips,
whereupon Court and .counsel returned to the
courtroom and tl1e depositions, taken December 23., 1952, were
read by counsel for the plaintiff to the jury).$
Mr. Pender: Could we adjourn for lunch ·nowt
*The depositions referred to above of the witnesses Karl
William Reeb and S. C. Phillips were read; except that in
reading the depositions to the jury the questions, answers and
objections that are shown with a ring around them in ·pencil
were omitted by direction of the Court.

J. H. T.
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Mrs. Lloyd H. Burton.
Mr. Rixey: Mrs. Burton wants to get back home by ·1 :00
(o'clock to her children.
Mr. Pender: If Mr. Rixey agrees he will put Mr. Burt-on
·on I will rest the case, but if he doesn't I would call him as an
:adverse witness.
Mr. Rixey: I am going to put him on~
The Court: Yon rest with that assurance t
Mr. Pender: ·with that understanding we rest, your Honor.

])age 53

~

MRS. LLOYD H. BURTON,
called as a witness on behalf of the defendant
]1erein, having been first duly sworn, was examined and testified as follows :
By Mr. Rixey ·:
Q. Will you state your name, pleasef
A. Mrs. Lloyd H. Burton.
Q. ·what relation are you to Mr. Lloyd Burton, who sits
·here at my right and who is the defendant in the case Y
A. Wife.
Q. You are his wife1
A. Yes, sir.
Q. Were you in the car with your husband on December 100
1950, when his car ran into a Ford on the Virginia Beach
Boulevard Y
A. Yes.
Q. Where had you been that day?
A. Cavalier Hotel.
Q. For wlia t purpose had you been there?
A. To a dance.
Q. What time did the dance break up and what time did you
leave!
A. The dance broke up approximately at 1 :00 o'clock and
we left shortly afterwards.
Q. You left the Cavalier Hotel, and that is at Virginia
Beach, is it Y
page 54 ~ A. Yes.
Q. Will you tell us what road you c:ame on 1 You
were coming to Norfolk? ·
·
A. Yes.
Q. What road did you travel coming- backf
A. Laskin Road, I believe it is called.
Q. The Laskin Road runs intoA. The Virginia Beach Boulevard.
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Q.· From the junction of those two roads you came into Norfolk on what road f
A. I don't know what route, but the Virginia Beach Boulevard.
Q. You were traveling east on the Virg·inia Beach Boulevard at the time of the accident; is that right t
A. Yes.
Q. Where were you sitting!
A. On the front seat on the right-hand side.
Q. Will you tell the Court and jury, please, what the condition of tlie weather and visibility generally was?
A. It was very hazy, a very hazy night, and visibility was.
very poor.
Q. Was it actually raining at the time of the accidenU
A. No.
·
Q. Did your husband have his lights on 1
A. Yes, sir.
page 55 ~
Q. Do you know whetl1er he had on his high or
low beam lights·?
A. I don't recall at the time.
Q. As you came along that road sI10rtly before the· accident
occurred, bow fast were you traveling?
A. Approximately 50 to 55.
Q. Tell the jury, please, what you saw. Did you see the·
car that you struck f
A. I saw it but it all happened so quickly. I saw a car and
at the same time I had a sensation of brakes being applied~
After that I was unconscious.
Q. Did you see the car that you struck about the same time
you struck it?
A. About the same time.
Q. '\Vere you able to see whether or not the-re were a:n:y
lights burning on that carf
A. No ligilts.
Q. Are you sure of that°l
A. I am sure.
Q. Did you see any persons around the carf
A. Yes, I saw people.
Q. Do you know how many there were?'
A. I could not say how many.
Q. Could you tell the jury now tlley were dressed 6/
A. I am not sure. I would say they were dark
page 56 ~ colors because I saw no white or anything.
·
Q. Did anybody around the car have on white
hats!
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, A.
Q.
A.
Q.
A.

I didn't see it.
If theJ1 had _Imel on white lints would you have seen them?
I think I would have Heern them.
You clicln 't see any color at all?
Not at all.
Q. What happened to you, i\frs. Burton?
A. I was knocked over on my husband.
Q. ·were you then rendered unconscious?
A. I was rendered unconscious. I didn't know anything
after that.
Q. You didn't know anything· after the accident?
A. No, sir.
Q. ·where did you wake up?
.A. In the hospital.
Q. Do you know bow you got to the hospital?
A. How1
Q. Did you know at that time ·f
A. No.
Q. Have you learned since~
A. No, I didn't know 110w I got there.
:Mr. Rixey: I believe that covers the situation.

page 57

~

CROSS EXA1\HNATI0N.

Bv Mr. Pender:
''Q. I think you said, l\frs. Burton, that it all happened as
<inick as a flash and you didn't have time to realize much of
anything· except an object and people in front of it 1
A. That is right.
Q. You didn't see any white hats on any sailors?
A. I don't remember seeing· any color.
Q. You don't remember seeing any lights on the car?
A. No.
Q. If tliere had been wl1ite hats do you think you would have
seen them!
A. I remember a flaRh and I don't remember anything then.
Q. Had it been raining· prior to the accident?
A. I don't know.
e ]mcl been in. the hotel. It wasn't' rainin~ at the time.
Q. The roadbed was dry, was it, tl1e concrete highway or
black macadam highway was dry, was it?
A. I would say yes. I don't know exactly.
Q. You don't know whether it waR wet outside, or not Y
_ A. All I can say is it was not raining.

,:v
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Lloyd H. Burton.

,vere your blinkers working?

A. Didn't have them on.
Q. Were there fog pockets on the road as you
came in?
A. Not anything particularly that I recall, just a hazy
night.
Q. You don't recall whether it was a foggy night or a misty
night?
A. Yes.
Q. Visibility was poor?
A. Yes.
Q. -what time did you g·et tot.he hotel that nightt
A. Ob., it must have been 11 :30 or 12 :00. ,.,ve went by a
friend's home first and ,ve were very late leaving home.
Q. ,vhere did you go, to Mr. Mason's home7
A. Yes.
Q. You stayed there and left there about 11 :30 and went
to the Cavalier?
A. That is right.
Q. Did you have a table at the dance?
A. Yes.
Q. Just the four of you?
A. Yes.
Q. Anyone else at the table with you f
A. No.
.
Q. \Vhen you got ready to go· home-were your clothing,
bats and coats, checked 1
A. I don't recall. Sometimes we check our coats
page 59 ~ at the door and sometimes we wear them to the
table.
Q. You don't remember whether they were checked that
nightf
A. No.
. Q. Do you remember whether somebody went off to get the
hats and coats?
A. I don't recall.
Q. There were four of you f
A. Yes:
Q. In the winter time you don't have your coats and hats on
your chairs?
A. Sometimes I do. If I have a cape, sometimes I wear it
around to the table. On this nig·bt I clon 't remember I did.
Q. Do you remember how long: after the music stopped before you left the hotel¥
A. I don't recall.

page 58 }
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Mrs. Lloyd H. B1.trton.
Q. Do yon remember whether- your husband had a bottle -0f
:something to drink with him when you went to the hoteU
A. Yes.
Q. Diel Mr. i\Iason have a bottle with him f
A. I don't recall.
·
Q. ,Vhat size bottle wns that your husband had f
A. It was a fifth with a little Scotch. I don't remember
bow much it was. It was not a great amount.
JJage 60 } Q. Did he pick it up at home or get it from Mr.
Mason's!
.
A. From home.
Q. You took it to 1'1:r. Mason's and spent some time there!
A. "\Ve dicln 't take the bottle out in Mr. Mason's.
Q. You took it to the house f
.A. We ]md it with us.
·Q. Did be ln·ing· the bottle back wbe11 you left the hot-eU
A. I don't recall.
Q. Diel you leave it there?
A. I don't recall. I don't usually carry it.
Q. You say your husband took it there?
A. Yes.
Mr. Pender: That is all. Thank you.

RE-DIRECT EXAMINATION.
Mr. Rixey:
Q. I\frs. Burton, just one minute. I don't believe I asked
you if, just before the brakes were applied to your car, you
remember which side of the road you were traveling on T
A. On the rig·ht-hand side.
.
Q. Can you tell the jury where this vehicle, Ford
page 61 } that you struck, was in the road, whether on the
right-hand side or the left-hand side or center?
A. I would sav it was in the center.
Q. In the center. l\.'.lr. Pender asked you about some whiskey
your husband took to the dance at the Cavalier Hotel. Was
your husband under the influence of any intoxicants in any
way?
A. Not at all.
RE-CROSS EXAMINATION.

]3y

Ey Mr. Pender:
Q. One more question, if I may. Were you looking at the
:speedometer prior to the accident f
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.A. Not right at the moment but I had glanced at it from
time to time.
.
Q. Your statement of 50 to 55 miles an hour is your estimate of the speed?
.A. No. I was looking at the speedometer from time to.
time. Right at the instant of the crash I couldn't tell you.
Q. You had not looked at it for maybe three or fom· miles.
·
before the accident?
.A. More often than that because I always watch
page 62 ~ the speedometer whoever I am driving with.
Q. You are speaking· of your custom t
.A. I say that night I had been looking at the speedometer
from time to time and he was driving approximately 50 to 55 •.
I don't know whether it was 51 or 53.
Q. It was either. one or the other f
A. No. It could have been 49 or 50 or 54.
Q. Could it have been 56?
A. I don't think he ever went over 55.
Q. It is just as likely he was going 56 as 55 f
A. No, not over 55.
Mr. Pender: That is all.

The Court: ·we are going to recess now until 2 :00 o'clock~
Don't discuss the case with anyone during recess and don't
allow anyone else to discuss it with you.
page 63

~

Thereupon, at 1 :00 o'clock P. M., a recess was:
taken to 2 :00 P. M.
AFTERNOON SESSION.

The taking of testimony in this cause was resumed at 2 :OQ)
o'clock P. M., pursuant to adjournment.
Present: Same parties as hereto£ ore noted.
MRS. ROSE C. MASON,
called as a witness on belmlf of the defendant herein, having-been first duly sworn, was examined and testified as follmvs :'.

By Mr. Rixey:
·
Q. Mrs. Mason, will yon please state" yonr name
page 64 ~ and residence 1
A. Rose C. Mason.
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Q. ·what is your place of residence f ,
A. 410 Botetourt Street.
Q. Your Husbilnd is Mr. Sidn~y l\fason, is if 'noU
A. Yes, sir.
Q. ·were ·you anff vour husband ridirnr ·in: the automoblie
with Mr. Burton on D~rember 10, 195'0, wh1m the car rari into a
Ford on the Virginia Beach Boulevard '1
A. Yes, sir.·
Q. ·where were :you sitting?
A. Behind the driver on the back seat·
Q. Who was sitting· on the seat beside vou t
A. My husba11d, Mi:. 'i\fason.:
.~
.
Q. ·wm you please tell the Court and jury very brie-rly
where you had been and where you were going ~1
.
A.
e had been to tbe Cavalier Hotel and were on our· way
home.
Q. ·what time did you leave tlie Cavalicrt
A. I would- say· between 1 :00 and 1 :30. ·
Q. You were on your way home?
.
.
A. Yes, sir.
Q. Will you describe to the jury the' com;se t;h_at:you to~k
from :Virginia Beach into Norfolk and to tlie place of the· accident?
A. We left the hotel and ·werit dowri the Laskin
page 65 ~ Road to the main boulevard and cam~:in, th~t way.
Q. This accident occurred on the ·main boulevard, as I understand it?
A. Yes.
Q. Did it occur at a place where there was a four lane ·drive,
a two lane drive, or what?
A. Two lan,e, I think.
Q. Whatf
A. I think it was ·two lanes~
Q. YOU mean two lanes, one lane g·ofog. One way and one
going the other, or two lanes .going- each way?

,v

-..

The Court: Whether it was a divided highway.
A. I am trying· to think. They hav~ done so mu~h to that
highway. Yes, one going· one way and one the other.

By l\fr. Rixey:
.
Q. In other words, it was a divided big·hwa'yl
A. Yes.
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Q. Can you give us your best judgment as to the time the
accident occurred?
A. Let's see. I have no idea, but I think it was some time
after 2 :00.
Q. What was the condition of the weather and
page 66 ~ visibility at the time?
A. It was misty.
Q. Do you know whether it was actually raining, or not?
A. No, sir, I don't. It was just misty like.
Q. Do you know whether it had been raining?
A. No.
Q. Did you see the car that struck you before you struck it?
A. No.
Q. You did notY
A. No.
Q. "'What was the first knowledge you had that there was
trouble?
A. When I heard the crash and we were· thrown all down in
the bottom of the car.
Q. You were thrown down in the bottom of the car?
A. Yes, Mr. Mason and I.
Q. You didn't see the car that you struck then f
A. No, sir.
Q. Will you please tell the jury l1ow fast you were going
just before the accident?
A. I would say 50.
Q. Were the headlights shining on the car you were riding
in?
A. Yes.
Q. Were they lighted f
page 67 ~ A. They were lighted.
Q. If you didn't see the other car, of course you
could not say whether it had lights on, or not?
A. No, I didn't see it.
Mr. Rixey: Answer Mr. Pender's questions.
CROSS EXAl\HN.ATION.

By Mr. Pender:
Q. On what do you ba~e your estimate that the speed tl1at
you were going 50 miles, just the feel of the car?
A. Th'a t is ri~ht.
Q. You may have been. going materially faster than that?
A. No, I don't think so because I drive a car myself and· I

.-
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Rose 0. M·ason.
:am conscious when someone g'Oes unusual~y fast .and say som.e-

:thing about it.
.
Q. You think you were going about 501
A. Yes.
Q. Was the roadbed of the highway dry or wet 1
A. It was wet, damp.
Q. The shoulders on the side of the road would have been
:muddy, would they?
A. Yes, very muddy.
page 68 } Q. What· did you do at the Cavalier after the
music stopped; did you leave immediately °l
A. Yes, a few minutes after that.
Q. Why did you delay?
.
A. We didn't delay.· You sit and talk a few minutes and
get up and leave. "\Ve didn't delay, 1 don't think.
Q. Who went to the checkroom to get your ·coat and hat?
A. My husband. .
Q. He wentY
A. I would say so. · He generally does.
Q. You don't know whether he went and got them, or not,
do you?
A. I am quite sure he did.
Q. Your hats and coats were checked 7
A. Yes.
Q. Did Mr. Mason have a bottle with him at the Cavalier,
-take a bottle with him Y
A. Yes.
Q. What size bottle was it?
A. I think it was a fifth.
Q. What brand, do you recall?
A. No, I don't.
Q. Was it bourbon or Scotch.
A. I think it would have been Scotch.
Q. Scotch?
page 69 ~ A. Yes, sir.
Q. Did Mr. Burton have Scotch or bourbon f
. .A. I don't know.
Q. He had a fifth also, didn't he?·
.A. He had a bottle, I don't know bow much.
Q. Did either one of you bring the bottles a-way from the
1hotelY
A. I think they did.
Q. Did they have them in the car T
A. Yes, sir.
Q. Are you sure about that 7

1
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A .. I am not s~re, but I .think they did~
Q. You didn't see them i
A. No.
Q. So you don't know whether they dicl or did noU
A. No.
Q.. You think the accident occurred after -2 :00 o'clock in themorning f.
A. Some time about that, I would .say~
Q. You drove. 50 miles and had left the. Cavalier shortly
aft~r l :00. and it. took .you ov.er .an.hour to get half way into
Norfolk? Do I understand your testimony to be tha U
A. We left about that time.-. I am not sure about the timeof the accident definitely.
Q. -~ere there many cars at.the dance coming in
page 70 ~ town at the. ::;ame time?
A. ·Not too.many, no.
Q. There were some other Norfolk people there f
A. Yes, there was some other traffic on the road.
Q. At the Cavalier you had .a table, just the.four; of you?'
A~ Y~s...
,
Q. Did anybody else join yon there!
A. No.
Q. There was ·no one at the table but yqu -four}f,
A. That is right.
Q. ,You J:iacl no. relations with anyone. else there·,.-just· spent
the evening together at the table and danced t. ·
A. Yes.

RE-DIRECT EXAMINATION.,
By J\fr. Rixey :
Q. Mr. Pender asked you abonf..· some ,liquor.- Wns;.anyo_ne
in your car in any way under, the .influence of- -alcohoU · ~
A. No, sir, I would say not definitely..
·
Q. Docs that include Mr. Burton t
A. Ye,s,: ..sir-., ..
Mr. Rixey: All rig·ht.
page 71

~

RE~CRQSS,EXAMINATION.
Bv · Mr.· Pender:
.,Q. All four of you did have some out of the two bottles f· . ·
A. We had a drink, yes, sir.
Q. All four of you had a drink i·
A. We had a drink, yes, sir.
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K. L. BO"\VER,
called as a witness on befo1lf of the defendant herein, having
been first duly sworn, wa:; examined and testified as follows:

By Mr. Rixey:
Q. Mr. Bower, will you state your name, siri
A. Kenneth L. Bower.
Q. ·what is your occupation, l\Ir. Bower?
A. Chief of Electronics Sectlon, N" a val Base.
Q. Did you pass by a car on the Virginia Beach Boulevard
that was being pusl1ed on the nig-ht of December 10, 19501
A. I did.
Q. I wish you would tell the jury, please, where
page 72 ~ you had been that night!
A. I had been down to the Cavalier Hotel to a
Saturday night dance.
Q. Is the Cavalier Hotel at Virginia Beach?
A. Yes.
Q. Were you a member of the same party in which Mr. Burton and his wife and Mr. and :Mrs. :Mason were!
A. No.
Q. You were not in their party at all 1
A. No.
Q. What time did you leave the Cavalier that nig-htf
A. I would sav a few minutes after 1 :00 o'clock. The dance
ended at 1 :00 o'clock.
Q. Soon after it closed you lefU
A. About five or ten minutes.
Q. How did you proceed?
A. Down Route 58 back to Norfolk to my home.
By the Court:
·
Q. Most of us don't know what Route 58 is. What is it?
A. The Virginia Beach Boulevard. They were making a
four lane drive out of it at that time.
By Mr. Rixey:
' -t l
Q. I wish you would tell the jury what you observed with
reference to the car being pushed.
page 73 ~ Mr. Pender: I think he should qualify him as
.
to what car it was and the time, something to tie it
up with this case.
The Court: He said he loft the Cavalier Hotel around 1 :00

/

78

Supreme Court of Apeals of Virginia

K. L. Bower.
o'clock and came back by Route 58, the Virginia Beach Boulevard.
:Mr. Pender: I withdraw the objection.
By the Court.
Q. Where was it you saw it, ean you tell us Y
A. At the time-it was several days after I saw this, it was
a minor incident to me, until I heard of the accident. The
reason I remember it so well is becauseMr. Pender: This is immaterial.
By the Court :
Q. Tell us where you saw the car.
A. I saw this car-I picked up a man as his car had been
stuck in the mud. On this particular day they had stopped
building the highway. That is the ,vay I remember fbe loca- ·
tion. This fellow and several other people were in the car,
and I carried him to the filling station several miles away to
get a wrecking car to come and pull him out.
While he was in the car about a short distance
page 74 } from where I picked him up wl1ere they had finished the construction of the four lane highway
out there going to the filling station was where I passed a car
on the road.
By :Mr. Rixey:
· Q. You passed it on the road between where the new w·ork
ended and the filling station f
A. About a third of the distance.
By the Court :
Q. How far from the filling station 7
. A. I would say it was about less than three miles.
Q. So you .passed this car about a mile after you picked this
man up?
A. Yes, must have been about a mile and a half after I
picked the man up.
By Mr. Rixey:
Q. Tell us what the road was at the point you met this car?
Were you then on the four lane drive or two lane drive Y
A. Four lane drive. I was driving on t11e outside.
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K. L. Bower.
·Q. Do you reca11 whether the surf.ace was black top or conccrete?
'
A. I believe asphalt. I don't believe it had a white line in
;the center because it is always a good guide, because the
:shoulder was roug·h .and it was wet.
Q. Tell the jury what you saw with reference to
:page 75 J that car and your experience.
A. I was driving along there and there was poor
visibility, was not raining v.ery hard, and my experienceJ3y the Court :
Q. Don't tell us your experience but what you observed.
A. I didn't see any lights on tl1e road or hous-es nearby, and
my headlights picked up an automobile. It was an old model
,car wl1ich is more or less square, back square ·window.
At first I thought maybe there- wns on one in it, and as I
})Ulled out to pass the car, having plenty of room to pass, I
·pulled out and my lights went off the car, and my lights went
·over to the side of the road. I saw no need to ·stop since I had
"Plenty of room to pass. The thing that frightened me was as
I pulled in the lane there was somebody standing back of the
·car pushing· the car, nncl then somebody ran out from the leftlmnd rear fender and that is t1ie first time I saw him as he ran
in my lig·hts. He stopped and I tried to get around the car.
Q. Describe the clothes the person had on.
A. The only person I saw to know what kind of clothes he
bad on-I know there were other people behind the car but I
-could not recognize them other t]um being persons, and this
person, he was in a Na val-sailor's uniform.
Q. Did he have on a white hat?
page 76 } A. No, because I commented to the laay in the
carThe Court: One minute.
By Mr. Rixey·:
Q. Can you tell the jury the relative position of that car
in the road with reference to the sides of the highway and
the center of the highway?
A. Yes, the car-I didn't notice-11e was ·straight on the
'hig-hway. It was not in the second lane.
·
Q. Was not in the second lane t
A. It was on the right-hand lane, to the left-hand' side of
ihe right-hand lane.
Q. It wns to the right of the center of the highway!
A. Yes. The passing lane was still open.
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Q. vV ould you say he was astraddle the· center of the highway?
A. There was definitely enough room for a car to go by.
Q. Was there any light on that car!
A.· I didn't see any light of any kind.
Q. If there had been a light would you have seen it?
A. I believe I would; may be not when the man left the rear
fender. ·when he left the car I made the comment that 1
didn't think I had ever seen a darker spot.
Mr. Ruey: Answer !fr. Pender's questions.
page 77

~

CROSS EXAMINATION.

By Mr. Pender:
_
Q. As I understand it, you left the, Cavalier immediately
after the dance stopped and came on home I
A. In about five or ten minutes. I went to Norfolk to takesome friends. I proceeded past the car to the City.
Q. How fast were you driving when you came up there 1
A. Very. very slow.
Q. ·why!
A. vVhyt
Q. Yes.
A. I am not a: very fast drive·r1 arrd visibility was. not good
at the time I came by there, and I would say I was driving
around 30 or 35.
Q. Did you have any difficulty driving that night, under
any strain as you were driving· in?
A. I was a little more careful than under normal conditions.
.
Q. The last time this case was tried you testified as f allows, and I want to know if it is stql your recollection:

Mr. Rixey: He· wasn't permitted to testify the last 'time.
Mr. Pender: He made a statement, if your
page 78 ~ Honor pleas·e.
The Court: Let me see the record. He testified, and .the record so shows.
:Mr. Rixey: Your Honor wouldn't permit him to testify..
The Court: Not before the jury, but he testified.
Mr. Pender: He testified before the jury.
Mr. Rixey: He wasn't permitted to testify in the trial or
the case.
The Court ~ I am ruling he was.
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By Mr. Pender:
Q. This was your statement at the time, m June, 1951,
when we tried this case before:
'' And I remember I was very strained sitting up there
with both hands on the ,vheel, very careful because it was in
bad condition.''
Is that still your recollection, and was that a true statement at that time f
A. That is right. The question was how much strain. Any
time it is raining and in bad weather I am a little more cautious in driving.
.
Q. You were then driving more slowly than customary?
A.. No more tban I am accustomed to drive un- ·
page 79 ~ der the same conditions. I said the visibility was
bad at that time because the rain wasn't really
hard enough to utilize the windshield wipers fully. I was
using them, but I would have to cut them off until there was
a little more mist on and I would use tliem again.
Q. The conditions were such that you were not willing to
drive at your customary rate f
A. The main reason was the rain on the roadway and lack
·of white lines on the roadway, so you had to be more careful
not to be on the edge of the road particularly since I had
just picked up a man who was stuck on the shoulder.
Q. In leaving the Cavalier were many cars coming to Norfolk from the Cavalierf ,vere there many of them, and were
any of them preceeding behind you Y
A. Not with the degree they do in the summer time.
Q. You were one pf the first ones out after the dance Y
A. I don't know. There were not many at the dance, not
many from Norfolk.
Q. Just after the music stopped you started home 7
A. A few minutes after.
Q. Did I understand you to say that when you passed this
car there was ample room to -the left to go past it Y
A. I didn't say at the time I went by.
Q. How far away was the Ford car that you passed from
you at the time ·when your headlights picked it
page 80 ~ up, how many car lengths Y
A. I was trying to think. I would say five or
six. It is pretty hard to remember this long, nearly two
·years,-I believe. Particularly at that time, if there had been
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an accident I would have been refreshed. It'was three- days
before I realized this accident bad happened and had ended
up so seriously.
Q. You didn't see any accident that occurred there?
A. No.
.
Q. You bad gone into Norfolk, you didn't see anything
happen, and you don't know how long after you passed it
was until the accident did happen, do you Y
A. No.
Q. vV ere there any cars in front of you that you saw passing that car?
·
A. Not to my know ledge.
Q. You don't recall any cars in front of you. Do you recall any cars following you from your lights in your rear
mirror?
A. No, I don't. The fellow I picked up said he had been
waiting some time to get somebody to stop.
Q. He was waiting because nobody would stop for him?
A. He didn't say. He said he had been waiting for some
time.
page 81 ~ Q. As far as you could tell, at the time there
were only two cars in· sight, your car and the
car y()u passed, a11d the!'e were not any cars behind you that
you know off
A. Not at the time I passed.
.
Q. How many people were in the car with you?
A. Three and myself, and another fellow.
Q. Who were they Y
A. I don't know his name.
Q. Yes.
A. It was Harry Land and his wife, my date and myself,
Miss Cole.
Q. That was your date?
A. Yes.
Q. She was sitting on the seat with you, was she?
A. Yes, and the other boy, I don't know who he was, the
fellow we took to the station to get a wrecking truck. He
was sitting in the front seat.
Q. They are here in Norfolk, are they?
A. Yes.
Q. Living here now Y
A. Yes.
Mr. Pender:· That is all.

(
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SIDNEY W. MASON,

called as a witness on behalf of the defendant
liereiu, having been .:fir.st duly sworn, was examined and testified as follows:

.By Mr. Rixey.:
Q. Mr. Mason, state your name, please, sir..
. A. Sidney 1'V..Mason.
Q. What is your occupation, Mr. Mason 1
A. Proprietor of the Mason Camera Company.
Q. Are you the gentleman who was riding in the car with
Mr. Burton at the time of this accident with which we are
·dealingf
A. Yes, sir.
Q. That occurred on December 10, 1950 t
A. Yes, sir.
Q. ·where had you been, Mr. Maso)l 1
A. We had been to the Cavalier Hotel to a dance.
(J. What time did you leave the Cavalier and under what
circumstances i
A. vVe left around 1 ~oo to 1 :30 from the danee.
Q. And came back on your way to Norfolk when this accident occurred?
A. Yes.
Q. vVill you tell the jury, please, the place of the accident
:as nearly as you can f
·
A. It was along the Virginia Beach Boulevard,
·page 83 } two lane highway.
Q. V·l ait a minute. Explain what you mean by
a two lane highway.
A. Dual highway, I reckon, two lanes on each side. It was
near Marr's Dairy, I reckon, towards the Beach from Marr's
Dairy.
Q. Do you recall where the new work had stopped down
there at that time?

A. Yes.
Q. How far was it from there?
A. It started, r believe, at Chinese Corner, and ·from there

\

11p beyond Marr's Dairy.
Q. So this accident occurred then between Chinese Cor111er and l\farr's DairyY
A. Yes.
Q. ·wbere were you sitting in the car 7
A. I was sitting in the back seat on the right-hand side.
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Q. How fast were you traveling shortly before the acc1,....
tlent?
A. Around· 50- mffes an hour..
Q. Were your lights burningt
A. Yes ..
Q. What was the visibility?.
.A. Visibility was, as I said the fast fhne,. liacI
page 84 ~ been foggy in spots. It was kind of' a mist. I
don't think the windshield wipers were operating;.
but at times we would hit kind of. a pocket section.
Q. You don't think it was raining at the time?
A. No. I know when we got out of' the car it was damp_
Q. Y.ou were sitting on the rear seaU.
A. Yes.
Q. Did yon see this car in front of you that yon struck?'
A. I saw it. practically at the same time Mr. Burton· or a
little afterwards. I think when he applied his brakes it
made me look np.
Q. When you first saw the car which side· of the road were·
you traveling on, the righr-hand side, the center or the lefthand side!'
A. The rigilt-nand side.
Q. Where was the car in front of" you f
A. It was right in the- middle of the highway..
Q. Did it have any lights on itY
A. None that I could see.
Q. If there had been lights· on it would you have seen
themY
A. Yes. I saw tlie car.
Q. Are you satisfied there were no lights, or
page 85 ~ don't you know y·
.A. I feel I am satisfied there were no lights ..
The boys had been pushing the car, as I understand it, and·,_
of course, their 'bodies could have· been 6>bstructing .the taill
lights, but as far as any lights down the road, lieadlights, I
saw none· of them.
Q. Did yon see any lights. from tne tail end of it as you
approached where the tail lights should have been?
A. No, sir.
Q. Did yon see any young men around the carf
A. I saw the car and three or four men almost at the same
instance.
Q. Would. yon tell the jury what you observed with referenee to the dre·ss those men had on t

(
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.A. They were in dark clothing, and we found they were
·
sailors.
Q. Could you tell whether they had on white caps?
A. I don't recall seeing any white caps.
Q. \Vhat did Mi-. Burton do to try to avoid the accident?
A. He swerved hard to tho left and applied his brakes.
Q. ·what part of 1Vfr. Burtou 's car came in contact with
the other cart
A. The front fender, his front part of the fender, more or
less about midway the front fender, and the rest of the car
in the back.
page 86 ~
Q. That is Mr. Burton's car?
A. Yes.
Q. ·what part of the other car did he strike?
A .. Tbe left rear fender part.
{J. "'What happened to your car? He swerved to the left,
and what happened to it?
A. He swerved hard to tho left and applied his brakes, and
hy the other car being in the middle of the road it left no way
to get around it unless we jumped the island in the other
highway and we jumped it.
Q. vYhat happened to Mr. and lVIrs. Burton?
A. My wife and I wore thrown down in the back of the
car in the floor and bounced around when it jumped the island. As I looked up I saw Mrs. Burton leaning on Mr.
Burton like he had her more or less in his lap. When they
picked her up her face was full of blood. My first thought
was she had gone forward and hit the windshield and cut her
face, but we later found out it w·as glass flying from the
impact on the outside.
Q. ·what happened to her, Mrs. Burton Y
A. We were very much alarmed with her condition, and
someone was there shortly afterwards and they thought she
should go to the hospital and she wanted her husband to go
with hei'.
Q. They went to the hospital?
page 87 ~ A. They went to the hospital. I told them that
we would stay at the scene of the accident and
help any way we could.

\

:Mr. Rixey. Answer Mr. Pencler's questions.

/
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CROSS EXAMINATION.
By ]\fr. Pender:
Q. '\Vere all four of those sailors out there bareheaded?
A. I could not say for sure they had hats on, or not. It
was very quick. You can imagine it beink quick by our coming up on something suddenly and brakes squealing,, and I
saw men in the highway and a man in the automobile.
Q. If someone would say they all had on white hats you
could not say that person was wrong!
A. No, not by identifying them myself.
Q. "When were you first conscious of there being another
car ahead of you, after the brakes were slapped on, before
or ·w1ien Y
·
A. I think shortly afterwards, a mattei· of seconds.
Q. How far was the Ford car away from you when you
first saw it after the brakes had been applied 1
A. We were almost upon it then, I think.
Q. About 30 feet?
page 88 } A. I reckon so, 01· 35 or 40.
Q. The car was about 30 feet away from you
when you first saw it Y
A. Yes, not over 30 feet on each side of us. "\Ve were right
on it, looked like from here to that wall there, the car was
almost that close.
Q. It was in your conscious vision hardly more than a second or two seconds, was it, just a flash?
A. Yes.
Q. It was just a flash and you saw no lights on that car;
is that true Y
A. That is right, I saw no lights. My testimony has been
that if lights were on the car you could see the headlights
on the road as well as the back lights. Even some of the
. lights on cars I have noticed driving to and from on the
highway, I would be upon a car before I realized it, and
I would see the front lights before I saw the tail lights.
Q. Did you see any front lights on this car Y
A. No, I didn't see any iights.
Q. You didn't see any lights Y
A. No.
Q. It was just a flash, and from the time you were conRcious of the car being there until you were lying on the floor
you saw nothing?
page 89 } A. We jumped the island and that is when I
went to the floor.

(
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Q. You went to the floor the minute the impact took place.,
rdidn 't youf
A. Shortly afterwa.rds, yes. We cut to. the left and
,jumped the car over the island and that" is what bounced us
.around. 1Ve were probably on the floor when we jumped
.the island. He had swerved to the left and it threw me over
towards the side of the car more so than in the island.
Q. The impact of the Buick striking the other -ear is what
.threw you into the bottom of the car, is it noU
A. I would say jlUllping the island threw me in the bottom
-0f the car more.
Q. You think you k~pt your complete poise through the im]Jact, and the jumping of the island was what threw you on
the bottom of the cad
A. Yes.
Q. How did you see the car in front of you, did your headlights pick it up 7

A.
Q.
A.
Q.

Yes.

·what headlights did you have on, bright beam Y
I think up and down lights.
How far would those lights pick up an object, make
:an object visible?
A. I really -don't know..
:page 90

~

By the Court:
Q. '\Vere they on low or high beam Y
A. Low beam is what we are speaking of. There is quite
:a difference in low and high.
By Mr. Pender:
Q. It is largely in the direction of the ray, isn't iU
A. Yes, raising it up.
Q. The intensity is about the same?
A. I don't know the size of the light
Q. Do you drive a car 7
A. Yes.
Q. Don't you find that lights when they are back of another
car don't merge with the lights on that .car Y ·
A. No.
Q. If you lmve no lights at all in front of y@u you see an
,object much quicker?·
A. Yes.
Q. What time did. Mr. and Mrs. Burton get to your apartment that nighU

1
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A. I think 9 :00, 9 :30 or 10:00 o'clock. I know it was be·tween 9 :00 and 10 :00 o'clock. .It was a little before we left..
Q. You stayed there and talked some time t
A. I think less than 45 minutes.
Q. You had planned originally to go to the Cavapage 91 ~ lier, and you bad on evening clothes?
A. No. V\7e were just sitting. there talking. and
had not planned to go.
Q. How were yon di~essed °l
A. Street clothes.
Q. It was not a formal dance f
A. No.
Q. When vou started out yon had a fiftI1 of' Scotch with you,,
didn't you!
A. I had a bottle of Scotch, yes.
Q. Mr. Burton had a fifth of bourbon f ·what was his,.
bourbon or Scotch f .
A. I really .9-911 ~t know what he had. It was a· bottle of
whiskey. I dQn't·know how much was in it.
Q. Did you bring those two bottles away from the Cavalier when you lefU

A. Yes.
Q. You are sure of that; yon are positive yon brought
those two bottles back with you f
A. I brought mine.
Q. Was it in the car at the time of the accident?
A. Yes.
Q. How much was left in iU
A. I don't know. I don't know what we started out with
in the automobile. I know it was a bottle of Scotch whiskey.
Q. Yon don't know how much was left in it
page 92 ~ wben you came back °l
·A.No.
Q. ·what brand was it f
A. I could not be positive of that.
Q. I believe you left tlle Cavalier about I :30, yon just said,.
didn't youf
A. 1 :00 to 1 :30.
Q. You were traveling 50 miles an hour. Was that 50 miles
an hour just your estimate as you were going along?
A. Yes. I drive all the time and I know about when you
are driving that speed.
Q. ·what were the weather condition there!
A. Misty or kind of foggy in spots~
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Q. You had little pockets of fog on the road and just blacked
out completely at times 1
A. No, not completely. Last night I had to go to the
BeachQ. You can't testify about last ;night.
A. I am just telling you the condition.
Q. Do I understand you to sny that the car as you passed
it was so close to the hig·hway tlia t you could not get by to the
left without jumping the island; is that what you
page 93 ~ said f
A. Yes.
Q. You could not get by it without jumping tlle island.
·when you struck the car you sideswiped it all the way down
on the right side of your car and your left wheels were up
over the island, as I understand you to say t
A. I said the space between tho car and the island was so
narrow that we could not have gotten throug·h without jumping the island. The other car was more or less in the middle
of the road.
Q. Do you remember striking· the car before you jumped
the island!
A. ·we jumped the island after we struck the car.
Q. How long afterwards, or bow far down the road the road
did you go after you struck it?
A. Almost at the same spot.
Q. vVhaU
A. Rig·ht at the accident. Right when the car was turned
we bit the corner of the car and at the same time swerved
.
away and jumped the island.
Q. You jumped the island immediately at t)le time you
struck that car or shortly afterwards?
A. Yes.
Q. Was the Buick car slowed up by the impact as the two
came together; was there an appreciable slowing up at the
time of the impact?
page 94 ~- A. Yes.
Q. That was caused by the impact?
A. The car bad slowed some, yes.
Q. It had slowed from the brake action before the impact?
. At the time of the impact diclthe impact slow it up some more?
A. I am sure it did.
Q. It came almost to a standstill Y
A. No. He iumped the island, and I would say I think we
were lucky it didn't turn over. Mr. Burton ha~dled it nicely,
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I would say. He kept the car close to the island, and the front
fender was pushed into the tire from the impact., and I realized we were on the wrong side of the road and jumped out
of th~ car and pulled the hood back. When we stopped I
jumped out and pulled it up on the island to get it out of the
passageway as we were on the wrong side of the road, so cars
would be able to pass by.
Q. You said Mr. Burton handled the car very nicely. You
mean he was handling it as an expei·t under those conditions?
.A. Yes. If it had not been handled that way we probably
would all have been injured.
Q. You think the way he handled the car that nig·bt got the
best result anyone could have gotten?
A. Yes.
page 95 r Q. Were you conscious of the car striking any
person?
A. No. I said a minute ago I thought at first Mrs. Burton
had hit the windshield and bad caused the windshield to be
broken, but we later tound out it was the boy's body.
Q. Did you know when the car struck Mr. Heglmeier?
A. It seemed that he hit the car.
Q. Did you see him when the car struck him?
A. I saw three or four men when be swerved and I saw the
car practically at the same time.
Q. You didn't see tbe car strike him?
A. I, would not be able to see his face through the gfass.
Q. Was he pushing the car from the driver's seat or the
back part of the car? Where was be pushing· the car along
the road, in tl1e front or back?
A. I don't know.
Q. You say you saw him at the time. Where was he with
respect to the car?
A. He was at the back fender or out abreast of the door,
something like that.
Q. You think he was at the back fender pushing, do you 7 .
.A. I' say there or -along the side of ·the car.
Q. You don't know, and you can't say where be was, can
youf
.A. Yes, t told you where l1e was.
page 96 ~ Q. You said either one or the other. Which one
was itY
.A. That space is only about a foot or two. If you have
something tl1at quick you can't say a foot forward or a foot
back. I would say along the rear of the car.
Q. He was not at the side but probably at the rear?
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.A. Yes. It was very quick.
'Q. Where was he after the accident T
A. I didn't see l1im.. I didn't go back at all.
Q. If he were in front of the car that you struck after too
:accident and he was behind it pushing on the fender at the
.time he was struck, he must have been pushed right straight
through the car?
A. No. ·That is why I say be was either at the door or perImps the left-band rear f-ender or either opposite the door, one
way or the other. As you just said, if he had been behind it
we would have probably have. pushed him in the car, but he
:hit the hood and the windshield on the side.
Q. Then there wa'S no one immediately at the place where
the rear fender was, where the impact of the· two cars wast
'There was no one there at all, was there f Ther~ was no one
pt;tshing· on the left fender?
A. There were. three people there.
Q. ·where were they pushing from f
A. ·The rear. His head hit the windshield.
})age 97 } Q. "\Vas either one of them immediately behind
the left fender f
A. Yes, they were all in line pushing. ·when we were right
upon them they were .scrambling· to get out. If you are pushing a car you can see a car coming down the road a long ways,
~nd they were certainly aware we were approacl1ing them.
If it bad been me I would have gotten out of the 1·oad.

Mr. Pender: ·That .is all. Tlmnk you.
RE-DIBECT EXAMINATION.
"By Mr. Rixey:
Q. Mr. Mason, you spoke of h1s head hitting the windshield.
Were you talking about the he-ad of the young man who was
killed 1
A. Yes.
Q. Hit tl1e windshield of your car, or Mr. Burton's car?
A. Mr. Burton's car.
Q. I am not certain whotlier I asked :vou the speed you were
·traveling w11en the brakes were applied. Can yuu tell us that,
or did I ask vou that f
:;page 98 } A. 50, I thin.I~ I said.
Mr. Rix~y: All right, thank you. That is -all.
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Mr. Pender: Will you ask him to stay on the stand a mo~
ment¥
The Court : Yes.. .
Mr. Pender: That is all ..
By Mr. Rixey::
Q. Mr. Pender aske·d you about some liquor that you andI
Mr. Burton took to the dance.. \Vere any of you in that car
under the influence of intoxicants in any wayf
A. None whatsoever, no,. sir ..
Mr. Rixey :. All right,. sir..

·. •'RE-CROSS
EX...'-\.1\ITNATION..
.
By Mr. Penµer:
Q. All four of yon had hail some out of the bottle dowll!
there?
A. We started out late, and I think maybe a couple of"
drinks was all that was consumed in the' whole evening ..
Q. You had had some before you started out t
.A. I think we had had one maybe. ·when we got theTe it
was almost closing time. ."\Ve just went on a ridepage 99 ~ a:nd stoppe·d by there.
Q. The- fact remains that you and Mr. Burton,.
both you and your wives, the four of you, had had some-thing
to drink at the apartmentf
A.. I know we had had no more· than one.
Q. You had consumed two drinks at the hotel f
. A.. Yes, I would say one or two, not more than two.
Q. You I1ad had possibly two apiece at the bote1, and yoll!
were at the hotel about an hour or less than an houd·
A. Yes.
Q. You got there about 12 :00 and left aTJout I :OOY
A. We were there not over an nour, may have been 45 minutes.
Q. You were there 45 minutes and in that space yon bad lmcY
at least two drinksf
Mr. Rixey: He didn't say that.
Mr. Pender: At Iea~t that.
Mr. Rixey: Don 1t let's leave.any dounts about it.
By Mr. Rixey: .
Q. Upon reflection, if yon are able to say, now mncI1 had you
had to drink down there· at the hotel t"
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A. My recollection is we were there just a short while and
had one drink. I think that would cover it, that we bad one
drink. It has been quite a time ago, but I know
page 100 ~ we started out late only on a ride. I really probably should not have been there. I am sorry
I went.

LLOYD II. BrR'fON,
the defendant herein, having been first duly sworn, was examined and testified as follows:
By Mr. Rixey:
Q. ·wm you please state your name?
A. Lloyd H. Burton.
Q. What is your occupation?
A. Burton Lumber Corporation.
Q. How long have you lived in this vicinity f
A. All of my life.
Q. What sort of automobile were you driving at the time of
this accidenU
A. '50 Buick.
Q. How old was it at that time f
A. Oh, I would say it was probably six months.
Q. Was the car in good condition 1
A. Yes, it was in good condition.
Q. "\Vere the. lights in good condition f
page 101 ~ A. Yes.
Q. The brakes in good condition Y
A. Yes.
Q. Tell the jury, please, wlu~re you had been Y You were
down at a dance, I take it; is that correct?
A. We went down to the CaYalier Hotel, that is true. We
left there and started home and coming down the highway
thereQ. Before you get to the place of the accident, tell us about
what time the dance closed and what time vou left the dance.
A. The dance stopped nt 1 :00 o'clock and I would say it
was some time between 1 :15 and 1 :30 when we left.
Q. You left, the four of you, in the car, you and Mrs. Burton and Mr. and Mrs. Mason 1
A. Yes.
Q. What lmd you had to drink that nig-ht Y
A. I had had one drink at Mr. Mason's and had one at the
hotel.
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Q. Were you under the influence of your drinks at any
timet
A. No, sir.
Q. What was the condition of the weather as you drove
into town· that night?
A. The condition of the ·weather, it \S hard to
page 102 ~ say. It was not raining, it was cloudy, but it definitely was not raining·. T~ere may have been
some condensation, but not wet or raining.
Q. Tell us, please, in your own words what you saw of the
car that you struck and what you did in reference to it.
A. I saw the car and as soon as I saw the car I applied my
brakes and, of course, turned to the left and tried to a void
hitting the car. There were no lights visible.
Q. No lights visible on what?
A. On the other car.
·
Q. Are you sure of thatt
A. I am positive there were no lights visible, and as soon
as I saw that I tried to avoid it, applied brakes and automatically perhaps turned to the left, and when I tried to turn
to the left it hit the other car on the left rear fender, and the
car went over the island. There is no doubt but that the car
was out of control for a moment or two. I was hit myself
by some object on the head, and the next thing I knew we were
on the other side of the road an<l my wife was laying up
against me. All of this was, of course, very quick. That is
about the only thing I can toll you of it right now. •
Q. Before you saw the car in front of you where were you
traveling on the road with reference to the sides
page 103 ~ of the road 1
A. On the right-hand side of the road.
Q. You saw this car in front of you about how fad About
l10w far were you from the car, if you can tell me, when you
first saw it?
A. The only thing I can say is approximately. I would say
approximately 100 feet or so.
Q. You put on brakes and cut to the left!
A. Yes.
Q. Did you see any men pushing the car f
A. I saw some people to the rear of the car about the same
time I saw the car.
Q. Can you tell the jury how they were dressed ?
A. They were dark clothing. I couldn't tell you how they
were dressed at all.
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tQ. Did they have any white hats on?
A. That I would not sav. I don't recall
Q. At what speed were"you traveling· as you came up there
:just before you saw the .car 1
A. I would say I was traveling between 50 and 55.
Q. Did I ask you the position of the car in front of you,
:its position in the road?
A. The car was setting in the center of the road.
Q. I believe after the accident you and Mrs. Burton were
taken to the l10spital by some parties, moto.rists;
J>age 104 ~ is that right f
A. That is right. I don't know whether you
want to hear it, but I will tell you nnyhow. My wife was in,jured, and this other car stopped by and asked if he could
help us and we put her in the other car. I went .back to the
,other car and Trooper Bogdan was there. I asked him if I
,could go to the hospital with my . wifo and he granted me permission.
Mr. Rixey: Answer l\fr.. Pender 's questions.
CROSS EXAl\fIN.A.TION.

J3y Mr. Pender:
- Q. 'Where was 1\fr. Heglmeier after the accident was over!
A. I don't ]mow, sir.
Q. How long did it take the officer to get there!
A. I don't lmow, sir.
Q. You were there when the officer came -and you asked
llim to release you to go to the hospital with your wifeY
A. That is right, sir.
· Q. With you and your wife were l\fr. and M:rs. Mason 7
A. Yes, sir, we were in the car tog·ether.
Q. They were not lmrt, were they?
A. Not to any degree.
:page 105 } Q. You were not hurt, were you?
A. Only a bump on the head.
Q. Did you ever g·o to S()e how this boy was lying in the road?
A. No.
Q. You didn't go to see w'11etber anybody else was hurt,
<or not?
A. No, I didn't.
·
Q. Was there room enough on the paved highway to the
:!left of the car that yon struck for :m automobile to drive past?
A. I don't know. l\ly car could have possibly squeezed by
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there. It may have been possible, but I would not say yes or
DO •.

Q. How soon after the impact did you jump the island Y
A. I don't know that either. "\Ve hit the car on an angle. I
don't know just whereabouts we went before hitting the- .
island, but it was on an angle and must have g·one over it
shortly after hitting.
·
Q. You scraped right down the side,. so both cars. weresheared down both sides! Didn't you sideswipe the car all
the way down Y
A. No. My car was sideswiped.
Q. Were you ever in any difficulty driving in from the
Beach at 55 miles an hour t
page 106 } A. W'hat t
Q. Did you hav~ any difficulty as you crune up
to the point of the accident in driving along at 50 to 55 miles.
an hourt
A. No.
Q. What was the fastest you think you went at any time
after you left.the Cavaliert
A. The maximum I went was 55.
Q. Part of the time you did drive 55 Y
A. I wouldn't say that, no, sir.
Q. You know you didn't exceed the speed limit¥
A. No, sir,, I didn't.
Q. When you saw this automobile,, the :first time you saw
it, your headlights were full upon it t
A. Not full, but on it.
Q. They were on itt
A. Partly.
Q. ·what was in the· bottle you took to the Cavalier,; Scotch
or bourbon!
'.A. I don't recall that.
Q. What!
A. I don't recall.
Q. You and Mrs. Burton used your bottle and Mr. and
Mrs. Mason used theirs Y
A. I presume so. That is the way we generally
page 107 } do.
Q. Did you leave. the bottles at.· the hotel or
"bring them bacir?
A. I generally put them in the back of the car.
Q. What did you do on.this occassfon !
A. I am snre I did that.
Q. Do you :recall what you did on this occasion y·
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A. Yes, put it in the back of the car.
Q. You recall you put it in the back of the car?
.~. 1\Iine was in the back of the car.
Q. In the trunk 1
A. Yes.
Q. You didn't have them in your pocket 1
A. In the trunk.
Q. How did you take them down there 1
A. In the trunk.
Q. "\Vas there any traffic ahead of you as you came in immediately prior to the accident Y
A. If there was-no traffic immediately ahead of me, no.
Q. Did you see Mr. -Bower's car on the road ahead of you?
A. No.
Q. You didn't see any traffic at all ahead of you?
A. Not at that particular time, no.
Q. Did ~rou pass any traffic on the way?
page 108 ~ A. Yes.
Q. How many cars did you pass i
A. I have no idea.
Q. Did any cars pass ~rou f
A. Yes.
, Q. In less than four or fiw~ minutes before the accident occurred did any cars pass you 1
A. Not to my recollection.
Q. At the time of the accident did you have your high beam
or low beam lights on 1
A. I think on low beam.
Q. Do you know how long they had been on low beam?
A. Not exactly.
Q. Was there any adverse traffic approaching yon?
A. No.
Q. Had there been any in less than four or five minutes?
A. Cars would approach occasionally,
Q. How many miimtes would yon say had elapsed since
the last car approached you and had passed!
A. I have no idea.
Q. Rave you any idPa how long you had been traveling on
low beami
A. No, I don't.·
Q. Was it your custom to switch them on and off as you
passed other ca rs '7
page 109 ~ A. Yes.
Q. You had not just switcl1ed them on to low
beam just as someone was passing!

98

Supreme Court of Apeals of Virginia

G. F. Bogdan.
A. I don't believe I had.
Q. You had traveled some distance on low beam Y
A. It is possible.
Q. You don't slow down when you put them on low beam Y
A. There are times when low beam is better than high beam.
Q. You don't recall it at this time f
A. No.
Q. There was no rain f
A. Just condensation, I would say more of a mist.
Q. Your lights were not reflecting back in your face f
A. No, I don't think so.
Q. Your best direction light was low beam, was it Y
A. I don't know that.
Q.. How do you kn~w that you were traveling 50 to 55f Were
you looking at the speedometer t
A. Occasionally I did, yes.
Q. Do you know how long before the accident you had
looked at it?
·
A. No.
Q. You had not looked at it in five minutes Y
A. I expect I had looked at it in less than five
page 110 ~ minutes before that.
Q. You don't know?
A. No, I don't know now.
Mr. Pender: That is all.

G. F. BOGDAN,
a witness herein, having been previously sworn and examined,
was recalled for further examination and testified as follows:
By Mr. Rixey:
Q. Trooper Bog·dan, you are the same State Trooper who
previously testified in the case, are vou not?
A. Yes, sir.
..
Q. I believe yon testified.that you arrived at the scene of the
accident in about five or ten minutest
·
A. Approximately ten minutes.
Q. Were ther any lights burning on the Ford car of the
·
sailors when you arrived 1
A. No, sir.
Q. You are sure of thaU
A. Yes.
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Q. I show yon a picture tbat has been intro]Jag·e 111} duced in evidence as P-4. ·would yon mind coming down here before the jury? I point on the
·picture to some-this is a picture -of the Ford belonging to the
:sailors, as I understand i.t.
.A. Yes.
Q. I point to some damage on th·e right rear fender. Did
you notiee tl1at damage f
.A. Yes, sir, I did.
Q. Did you determine whether it was old or fresh damage T
A. Old damage, rust.
Q. I point to some damage across the back of the Ford and
:ask you whether or not you observed that?
A. Yes, I did.
Q. Was that old or new?
A. That was old damage, yes, slr.
Q. Where was the new damage?
.A. The new damage was on the left re·ar fender and left
·side part 'Of the door.
Q. .And the balance of the damage shown in that picture
was old damage and showed to be old when you got there?
.A. Yes, sir.
Q. .All right, sir, sit back up there., please. I ask you if
you made any obs·ervation in reference to Mr.
·page 112} Burton's condition for sobriety?
A. I only talked to Mr. Burton for just a couple
·of seconds after I arriv'ed there. He wanted to go to the hos-pital with his wife. He appeared to me to be perfe·ctly sober;
fo fact, I couldn't ten whether he had bad a drink, nnd I told
him it would be all right and I would see' him ·at the hospital. .
Q. You excused him for the purpose of taking hls wife .to
·.the hospital 7
·
.A. Yes.
Q. That was on the scene of the accident?
A. Yes.
Q. Did you talk to llim again at tbe hospitaU
A. Yes, sir..
.
Q. How long afterwards Y
.A . .Approximately-an hour.
Q. What was his condition then?
A. The same as it was before.
0

J\Ir. Rixey : All rightJ thank _you, sir...

r
...

-l
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CROSS EXAl\HNATION..
By Mr. Pender:
Q. You made no investigation speci:ficaIIy as to
his sobrietyf
A. I gave him no test. I talked to him and was standing
pretty close to him.
Q. You merely talked to him and he seemed to be all right 1
A. I could not smell anything on him and he appeared to,
be all right.. .
Q. If he says he Irnd had something to drink you wouldn't
deny it, would you f
A. No.
Q. You testified before, Trooper, tbat the skid marks made
by the Buick automobile., I think you said 20 paces before the·
impact and 14 paces after the impact!

page 113

~

Mr. Rixey: He· has been over that.
The Court: Yes. That is what he testified to and I I1avei
notes on it. He has covered that.
Mr. Pender: I am going to question him about something
else now.
By Mr. Pender~
Q. When those skid marks left tbe place of the accident
were tllere two skid marks, showing both sides of the· car skiddingt
A. Repeat that.
page 114 r Q. Were both sides of the car making skidmarks?
A. Yes.
Q. At the point where- the car was skidding down the road'.
after the collision took place, could yon determine the approximate distance from the left-hand wheel skid marks to tl1e leftI1aud side of tl1e paved highway? 14 paces you testified he·
skidded after it hit the car and then it went up on the center
island!
A. His skid marks went from what I would determine the
point of impact completely to the island and skidded up on the·
island.
Q. If the skid mark went to the island and you draw a line
of the skid marks, that makes a triangle?
A. Yes.
Q. What was that triangle, how many feet or paces would
thati be from the left edge of the highway!
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A. Let me see if I understand it correctly.
Q. Tnke this right here, and I ·will draw this as the islandA. Yes.
·
Mr. Rixey: I object, if your Honor please, to Mr. Pender
drawing anyt]1ing on there. If be wants the officer to draw
it it is all right.
Bv Mr. Pender:
·Q. Come clown here to the table and draw it for
us. Here is the island right here. Give me the
directions. This is the center of the highway. Let's put the
pencil down there.

page 115 ~

Mr. Rixey: Let him put the car there.
Mr. Pender: There is the center of the highway.
Mr. Rixey: Let him put the car there.
By Mr. Pender:
Q. Trace the direction which the Buick took in getting to
the island.
A. It was from the right side of the road saying this arrow
is the ,vhite line, and this being· the rear of the other car, it
came at an angle and came up like this (indicating).
· Q. Tlmt i~ where the other car is f
A. Yes.
Q. That point where he went over the island was 14 paces
from the point where ]ie struck the car?
A. Yes, and continued to the island.
Q. You think he skidded and str1;1ck the car at an angle.
Can you g·ive us an estimate of the distance from this skid
mark straight across to the edge of the highway, how many
feet!
A. I didn't measure it.
page 116 ~
Q. Was there some distance Y
A. Yes.
Q. Give us an estimate.
A. The onlv thing I could do or say is it appeared to me
the skid markg when strikjng- the Ford were approximately
·-, the center of the road., and it would .be approximately six
feet.
Q. It was a. 24 foot highway 1
A. Yes.
Q. That would make 12 feet to each half?
.A. Yes.

···:is:,-...;,.'.,.=.=:·.·-~
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Q. There were six feet clear over here. "When someone
testified a little while ago there was' not room to get by it was
erroneous, was it, and he could have gotten by without hitting
the island t
A. It appeared that way.

Mr. Pender: That is all.
RE-DIRECT EXAMINATION.

By Mr. Rixey:
Q. You think the car, the Ford car, was about in the position where that arrow is?
A. ·Yes, saying this would be the center of the
page 117 } road, it appeared to me the car was just about on.
that line. The skid marks came from this side of
the road and struck the car.
Q. YOU say the roadway is 24 feet wide f
A. Yes.
Q. The hard surface?
A. Yes.
By the Court :
Q. I understood you to say that the Ford was about in the
middle of the road?
.A,. I meant the left side of the. car was in the middle of the
road.
Mr. Rixey: I think that is all. Thank you .
.Mr. Pender: That is all.
The Court: You may go now; Trooper.
Mr. Rixey: We rest, sir. ·
Mr. Pender: We rest, your Honor.
The C<;mrt: Gentlemen, I reckon it will be a
pag·e 118 } half hour before we can take up the argument.
( Court and counsel retired to chambers, the instructions
were partly argued, and the Court returned to the courtroom.)
The Court: Gentlemen, it doesn't look like we will be able
to finish the instructions for at least 15 more minutes, and
counsel wants 20 minutes to argue it. I am going to adjourn
you now and ask that you be back Monday morning at 9 :30.
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I will ask you not to discuss the case with anyone or anyone
-.to discuss it with you. I don't assume there will be anythino0
in.the newspapers, .but if ther.e is don't read it.
Thereupon, at 4·:12 -o-'clock P. l\if~, the jury was adjourned
fo January 5, 1953,, ·at 9 :30 o'clock A. 1\L, and Court and coun;sel retired to chambe.rs and argument .on instructions was con•cluclecl.
:pag·e 119 } EXCEPTIONS TO INSTRUCTION&
Mr. Rixey: I would like to note an exception to any in·structions granted for t11e plaintiff on the ground that the
-plaintiff's decedent is guilty of contributory n.egligence as a
·matter of law.
The defendant ·objects and excepts to the action of the Court
In granting Instruction P-3 on the ground that if the defend:ant was driving with his low beam lights he was not required
fo bave lights with sufficient intensity to r'eveal an object or
:a person at a distance of 350 feet. The defendan't testified in
ibis case he was using· ]ow beam lights.
The defendant excepts to the action of the Court. in grantfog Instruction P-6 on the ground that this instrucfion is not
,correct, misinforms the jury, and also is desig-ned to confuse
:and mislead the jury.
It is submitted that the purpose of the statute in requiring
:a disabled car to be removed from the highway is for the protection of the traffic moving on tl1e main traveled portion of
the highway, and tlmt when the disabled vehicle
page 120} is put on the shoulder, that would be a proper compliance with the statute. The evidence in this
·case was that there was sufficient shoulder on the rig·ht for the
Ford to be pusbed off tbe hard surface portion of tbe road.
The defendant excepts to the action of the Court in refusing· Instruction 6-D as offered. It is submitted that the in·struction as offered correctly states the law and is stronger
for the defendant than the instruction as amended and
·oTanted.
0
The clefenclant excepts to the action of the Court in ref usfog Instruction 8-D on the ground that this instruction correctly states tlie law in t11e terms of the statute.
It is submitted that w bile the plainiff''s vehicle was being
pushed by hand, that for all intents and p1nposes it was
·stopped within the meaning of the statute as -applies to moving motor traffic on the highway. It is submitted. that the in0
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struction is correct and that the refusal thereof is reversible
error.
Mr. Pender: The plaintiff excepts to the refusal of the.Court to grant Instruction P-5 on the grounds· it
page 121 ~ correctly states the law since it is perfectly plain
that the plaintiff's decedent cannot be charged
with any neg·ligence of anyone except himself, and the moving:
or steering tlle Ford automobile was beyond his control.
The plaintiff excepts to the refusal of the Court to grant
Instruction P-9 since the statute, 8-223, specifically provides:
for allowance by a jury in any action., whether contract or
tort, and which would seem to be all inclusive and provides·.
for actually the situation here raised of a delay between the·
time when the cause of action arises and the final recovery
thereon is had.
The plaintiff excepts to the action of the Court· in grantingInstruction 3-D since it treats any dangerous situation as a
basis for neglig·ence when some dang·erous situations, such as:
the one· ih Uie instant case, are unavoidable, and ·acting dangerously ·can certainly not be construed to be neg·ligence a$
this instruction seems to do.
The plaintiff excepts to the granting of Instrucpage 122 ~ tion 7-D on the grounds s.tated with respect to

3-D.
Thereupon, at 5 :15 P. M:., the Court adjourned to January
5, 1953, at 9 :30 o "clock A. M.
~

Norfoil{, Virg'inia, January 5, 1953., 9 :30 o'clock
A.M.
Met pursuant to adjournment.
Present: Same parties as heretofore noted ..

page 123

( Court and counsel retired to cham be-rs.)
Mrr Rixey: The defendant excepts to the action of the
Court in refusing Instructions 6-d and 6-d-a. 6-d was first
offered and refused and exception taken, tnen 6-d-a. was of~
fered and refused and exception taken. T11ereafter Instruction 6-d-b was drawn and granted by the Court.
The refused instructions are correct statements of' the law,.
and are stronger statements for the defendant than the instruction tllat was given.

page 124

~

Court and counsel returned to the courtroom,
the instructions were read by the· Courl to the
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jury, the case was argued by counsel, the jury retired to consider its verdict and returned with the following:

'' ,v

e, the jury, find for the plaintiff in the amount of ElevenThousand Five Hundred Dollars ($11,500.00).
(Signed) WALTER B. DECKER.,
Foreman.''
Mr. R.ixey: The defendant moves the Court to set aside
the verdict and render final judgment for the defendant, and
in the alternative to set aside the verdict and grant a new
trial, on the grounds that the verdict is contrary to tl1e law
and the evidence and without evidence to support it and is
plainly wrong, and because of errors of the Court in the instructions and its ruling on the evidence and motions, and because the plaintiff's dece<lent was guilty of contributory neglig·ence and assumed the risk.

(The motion was overruled by the Court.)
Mr. Rixey: Please note exceptions to the action of t~
Court in overruling the motion and entering judgment.

•
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