IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4263
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building- in the City of Richmond on Thursday the
21st day of J ammry, 1954.

SUSAN MARY DANIELS,

Plaintiff in Error,

against

C. I. ,vHITTEN TRANSFER COMP ANY, A WEST VIRGINIA CORPORATION, AND THOMAS E. NASH,
Defendants in Error.

From the Circuit Court of the City of Richmond.

Upon the petition of Susan Mary Daniels a writ of error is
awarded her to a judg111ent rendered by the Circuit Court of
the City of Richmond on the 14th day of ,July, 1953, in acertain notice of motion for· judgment then therein depending
wherein the said petitioner was plaintiff and C. I. Whitten
Transfer Company &c., et al., were defendants; upon the peti-.
tioner or some one for her, entering into l10nd with sufficient
security before the clerk of the said circuit court in the penalty
of five hundred dollars, with condition m; the law directs.
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Filed in the Clerk's Office the 11th day of June, 1952.
Teste:

WILBUR J. GRIGGS, Clerk.
By EDWARD G. KIDD, D. C.
MorrION FOR JUDGMENT.

*

*

1. On or about May 14, 1952, at about 12 :15 o'clock A. ~L,
plaintiff was an occupant in a certain 1950 Mercury station
wagon automobile being driven in a westerly direction on
Virginia Route #250, about five miles west of Richmond, in
Henrico County, Virginia, and at the same time a certain
1948 White tractor and trailer outfit, owned, operated, and
controlled by the defendants, approached the vehicle in which
plaintiff was an occupant from the opposite direction on saitl
highway; and said defendants then and there so carelessly,
negligently and recklessly ran and operated their said tractor
and trailer outfit that the same was caused to come into collision with the said Mercury station wagon automobile in
which she was riding.
2. As a result, plaintiff was knocked out of said l\Iercury
station wagon onto the highway and caused to sustain-

(a) a compound comminuted fracture of the right femur
with extension into the knee joint;
(b) a comminuted fracture of the right patella;
(c) a comminuted fracture of the right tibia and fibula;
( d) a severe fracture dislocation of the left hip;
page 2 ~
(e) extensive scalp lacerations;
(f) A cerebral concussion;
( g) contusion of bladder;
{h) extensive lacerations of the right thigh;
and was otherwise injured; has been prevented from transacting her business, has suffered, and will continue to suffer,
great pain of body and mind; .has sustained permanent disability, deformity, and loss of e~rning capacity; and has in-
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curred, and will have to incur in the future, large doctors, hos11ital, and nursing bills.

•
Dated; June 11, 1952.

*
page 25}

INSTRUCTION NO. 1.

The Coul't instructs the jury that at the time of the collision
described in this case, the following statutory provisions gov-erning the operation of motor vehicles upon the highways. of
Virginia, were in full force and effect:
"46-220. Drive on Right Side of Highways. Except as
otherwise provided in 46-222, upon all highways of sufficient
width the driver of a vehicle shall drive the same upon the
right h~lf of the highway, unless it is impracticable to travel
on such side of the highway * * •
"46-222. Special Regulations Applicable on Streets and
Highways laned for '11raffic. ·whenever any highway has been
divided into clearly marked lanes for traffic, drivers of vehicles shall obey the following regulations:
(1) A vehicle shall normally be drh"'en in the lane nearest
the right hand edge or curb of the highway when such lane
is available for travel except when overtaking another.vehicle
or in preparation for a left turn* * * *
(2) A vehicle shall be driven as nearly as is practicable entirely within a single lane and shall not be moved from such
lane until the driver has first"-exercised ordinary care to
see-"that such movement can be made with safety;"
(3) Upon a high-way which is divided into three lanes avehicle shall not be driven in tlrn center lane except when overtaking and passing another vehicle or in preparation for a left
turn or unless such center lane is at the time allocated exclusively to traffic moving in the direction the vehicle is proceeding and is signposted or marked to give notice of such
allocation.''
''46-223. Passing :Vehicles Proceeding in Opposite Directions. Drivers of vehicles proceeding· in opposite directions
shall pass each other to the right except in emergencies.
''46-283. Brakes. Everv motor vehicle when
page 26} operated upon a highway shall be equipped with
brakes adequate to control the movements of and
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to stop such vehicle, and such brakes shall be maintained in
good working· order and shall conform to regulations provided in the three succeeding sections.

•
'' 46-285. Same ; trucks, etc. Motor trucks and tractor~
trucks with semi-trailers attached shall be capable of stopping
on a dry1 hard, approximately level highway free from loose
material at a speed of twenty miles per hour within the following distances : Thirty feet with both hand and service
brake applied simultaneously and :fifty feet when either is applied separately.

If the jury shall believe from the evidence that the driver
of the truck violated one or more of the provisions of the
foregoing statutes, then he was negligent, and if the jury shall
· further believe from the evidence that such negligence was a
proximate cause of the collision, and that the plaintiff was
injured in the collision, the jury must find for the plaintiff and
assess her damages in accordance with the instruction herein on damages.
G..

L.J.
page 27

~

INSTRUCTION NO. 2.

The court instructs the jury that the negligence, if any, of
Dial cannot be imputed to the plaintiff.

G.
L.J.

page 28

~

INSTRUCTION NO. 3.

The Court instructs the jury that if both Dial and Nash
were guilty of negligence and the negligence of the two concurred in proximately causing the collision, the jury must
find for the plaintiff, against both defendants.

L. J.
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INSTRUCTION NO. 4.

The court instructs the jury that if you find your verdict
for the plaintiff, then it shall be your duty to assess damages
~nd in doing so, you may take into consideration the followmg:

1. any money expended for medical attention, medicines
and hospitalization and such as she may reasonably be expected to incur in the future as a result of the said injurie~,
if any;
2. lost time from work, if any;
3. any bo<lily injuries sustained;
4. pecuniary loss as the plaintiff may reasonably be expected to incur in the future from her diminished capacity for:
earning money as the result of her injuries, if any;
5. physical pahi and mental suffering endured by the plaintiff in the past, if any, and that which will be endured in the
future, if any, by reason of said injury;
6. the effect of her injuries upon her health, according to
the degree and probable duration of the same, if any; and
from these, as proven from the evidence, assess such damages
as will fairly and justly compensate the plaintiff for any injuries suffered, not to exceed the sum sued for in the ~Iotion
for judgment.

G.
L.J.
page 30 ~

INSTRUCTION NO. 5.

The Court instructs the jury that the following motor
carrier safety regulations promulgated by the Interstate
Commerce Commission were in full force and effect at the
time of the collision in question:
2.04 Driving while ill or fatigued forbidden-No motor
vehicle shall be driven by any driver while his ability or alertness is so impaired through fatigue, illness, or any other cause
as to make it unsafe for him to drive or to continue to drive
a motor vehicle, nor shall he be required or knowingly be permitted to drive while in such condition, except in case of
grave emergency where the hazard to pnssengers would be
increased by observance of the foregoing.
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If the jury shall believe from the evidence that the driver
of the truck violated one or more of the provisions of the foregoing safety regulations, then he ,vas negligent and if the
jury shall further believe from the evidence that such negligence was a proximate cause of the collision, and that the
plaintiff was injured in the collision, the jury must find fon
the plaintiff and assess her damages in accordance w'ith the
justruction herein 011 damages.

G.
L.J.
page 31

~

INSTRUCTION NO. 6.

The Court instructs the Jury that the Interstate Commerce
Commission's Regulations require that every motor carrier
nnd his or its officers, agents, employees, and representatives
concerned with the transportation of persons or property by
motor vehicle, shall comply with the following regulations in
this part and shall become conservant therewith.

G.
L.J.
page 32

r

INSTRUCTION NO. 7.

The Court instructs the Jury that the Interstate Commerce
Commission's Safety Regulations require that no driver of a
motor vehicle transporting any explosive or other dangerous
article shall leave such motor vehicle unattended upon any
public street or highway, except when such driver is engaged
in the performance of normal operations incident to his duties
as the operator of the vehicle to which he is assigned; 11011
shall any driver leave unattended any motor vehicle loaded
with dangerous or less dangerous explosives upon any public
street or highway, or elsewhere during the course of transportation.

G.
L.J.

S. M. Daniels v. C. I. "Whitten Tran sfer Co., et al.
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INSTRUCTION NO. A.

The Court instructs the Jury:
That negligence as referred to in the Court's instructions is
the failure of a person to act under the circumstances existing
as a reasonable, prudent person would have acted under the
same or similar circumstances.

G.
L. J.
page 34}

INSTRUCTION NO. B..

The Court instructs the Jury:
That in arriving at their verdict in this case they cannot
base the same on sympathy, surmise or conjecture, but must
base their verdict upon the evidence introduced in this case
.and instructions given by the Court.
G.

L. J.
page 35}

INSTRUCTION NO. 0.

The Court instructs the jury that the burden is on the plaintiff to prove her case by a preponderance of the evidence and
if the jury believe that the evidence consider~d as a whole is
·equally balanced or preponderates in favor of the defendants, then the jury must find its verdict for the defendants;
and the court further instructs the jury that the preponderance of the evidence is the ·greater weight of the evidence and
their verdict should not be arrived at from the number of
witnesses who have testified on either side of the case, but
from the demeanor, character, or credibility of the witnesses;
and the court further instructs the jury that the evidence of
one witness to whom the jury gives full credence may constitute a preponderance of the evidence.
G.

L. J.
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page 36 ~

INSTRUCTION NO. D.

The Court instructs the Jury :
That where one, without fault on his part, is suddenly placed
· in a position of immnent peril, the law does not require of him,.
in attempting to escape the peril with which he is confronted,
to exercise all presence of mind and care of a reasonably prudent person under ordinary circumstances. It makes allowances for the circumstances under which he is forced to act and
the effect of the real or apparent or pending peril on his mind
and on his nervous and muscular reaction. If he acts under
such circumstances as a reasonably prudent person might
have acted under the same circumstances, he is not responsible, even though had he done something else, the injury would.
llave been averted, or even if his acts in attempting to avert
the peril created a more dangerous situation and actually
caused the accident.
The Court further instructs the Jury, that if they believe
from all of the evidence in this case that defendant's truck
driver, Nash, without fault on his part, and in an effort to
avoid a collision with the car driven by Dial, drove to the left
side of the center of the highway because of a sudden emergency created by Dial, and that Nash acted as a person of ordinary prudence might have acted under the same circum- ·
stances, then in so doing, Nash was not guilty of any negligence even though bis choice of action was not the wisest
course· and actually caused the accident and injuries to the
plaintiff, Daniels and you cannot find a verdict in her fa':or.

G.
L. J.

page 37 ~

_INSTRUCTION NO. E.

The Court instructs the Jury:
That if you believe from all of the evidence in this case that
Dial, the operat9r of tbe car in which plaintiff, Daniels was
riding under all of the facts and circumstances existing at the
time, was guilty of any negligence which was the sole proxi-
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mate cause of the accident and the res11lting injuries to plaintiff, you cannot find your verdict for the plaintiff, Daniels.

G.

page 43
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•

L. J .

~

*
ORDER.

On the 20th day of June, 1953, came plaintiff and defendants, by counsel, to be heard on the plaintiff's motion to set
aside the verdict of the jury heretofore entered in this cause
o~ the 27th day of March; 1953.
After hearing argument on the plaintiff's motion, the Court
is of the opinion that the same should be and the same is
hereby overruled for the reasons stated in the opinion of
the Court as set forth in the letter of the Court' addressed to
counsel in the case, bearing date July 7, 1953, attached to the
sketch of this order and this day filed. Therefore, it is considered by the Court tha~ the plaintiff take nothing by her
motion but that the defendants go thereof without day and
recover against the said plaintiff their costs by them about
their defense in their behalf expended; to which action of the
Court the plaintiff objected and excepted upon grounds previously stated to the Court as shown by the record.
Enter:

LEWIS JONES,
Judge, Designate.
July 14, 1953.

*

•
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page 44
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CIRCUIT COURT
of the

THIRTEENTH JUDICIAL CIRCUIT OF VIRGINIA.
LEWIS JONES, Judge
Urbanna, Virginia
Counties
King and Queen
King William
Gloucester
Middlesex
Mathews
July 7, 1953.
Received & filed by order Jul 14, 1953.
Teste:
WILBUR J. GRIGGS, Clerk.·
By E. M. EDWARDS, D. C.
ALLEN, ALLEN, ALLEN & ALLEN
Attorneys at Law
Mutual Building
Richmond, Virginia.
MONCURE & CABELL
Attorneys at Law
Mutual Building
Richmond, Virginia.

In Re: Susan Mary Daniels
v. C. I. "Whitten and
Thomas Nash
Gentlemen:
I have carefully considered the evidence introduced at the
trial of this case as well as the instructions offered and given.
I have also considered the argument made before me on the
motion to set aside the verdict, which argument on the evidence was substantially the same as made to the jury.
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I am mindful of the principle of law underlying the rule
governing the power of the trial court to set aside the verdict
of a jury. This case was fairly submitted to the jury, there
was a conflict in the evidenc.e -on the material issue involved,
and the jury as reasonable men and women had the right upon
the evidence submitted and the law of the case to find a verdict
for the defendants. I have, therefore concluded that the verdict of the jury is right and proper, and I will overrule the
plaintiff's motion and enter a proper order sustaining the
verdict of the jury and enter judgment for the defendants on
the verdict.
It is not my purpose to discuss the evidence in detail but
~ill briefly state my reasons for sustaining the verdict of the
Jtll'y.

.

The material issue in tl1e case is whether or not the ev0·
dence justified the court in giving instruction No. D. on behalf
of the defendants.
Mrs. Daniel's testimony is 110t all clear as to how the accident happened. She· said the truck came over in her lane and
that. is all she knows. Dial testified that the truck suddenly
swerved across the road and swung across in front of him.
He turned to his left but did not know how far he got. He
did not know whether or not he got out of his lane. He told a
different story later after he had visited the scene of the accident and had seen the pictures. Nash testified that
page 45 } he had driven the truck quite a distance on this trip,
part of which was over mountain roads. That he
had to apply his brakes at times and that his truck did not
tend to pull to the left when he applied the. brakes, and that
his truck acted in a normal way. He stated that Dial was out
of his proper lane before he, Nash, started to t:urn. He then
applied bis brakes and turned the steering wheel to the left
as hard as he could in an effort to miss Dial. He also stated
that there was no room for him to go to his right.
At the time of the impact both vehicles were out of the~·r
proper lane and the impact took place approximately in the
eenter of the middle lane, a little nearer to the lane leadin
towards Charlottesville.
Here we have a conflict in the evidence as given by the only
,eye witnesses, and the jury had the right to accept the testimonv of Nash.
There is also a conflict in the testimony of Hubbard and
Beck as to the shoulder, ditch and' obstructions jnst off the
east bound lane leading towards Richmond.
The plaintiff introduced numerous pictures and diagrams
to illustrate to the jury her version of how the accident oc1
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curred~ Expert testimony was also introduced in an attempt
to prove the brakes to be defective and would cause the truck
to pull to the left. Again the defendant testified that hts
brakes were 11ormal and did not cause the truck to pull to the
left.
Here, again we have a conflict in the evidence which was·
resolved by the jury in favor of the defendants.
I am impre_ssed with the fact that counsel for the plaintiff
argued bQtQre thecoud onJ_1is _mo.ti.Qn that it was physically
im~cciderit.to.have happened as Nash testified, and that the negligence of Nash was the cause of the
accident. This same argument was made to the jury and as:
stated above the jury had the right to accept or reject the
evidence of the plaintiff. By their verdict they .settled this
issue.
The instructions given on behalf of the plaintiff correctly
and fairly gave tlie jury the law of the case from her standpoint.
I am of the opinion that the evidence justified the c~rt in
giving instruction No. D. on behalf of the defendantsJ:N ash
gave a reasonable- explanation as to the sudden emergency
in which he was placed, and the jury by its verdict has said
that the emergency existed and that it was not caused or
created by any negligence on behalf of Nas_Q
The burden of proof is upon the plaintiff to prove her
case, and I do not think the defense of sudden emergency is
an affirmative defense that places upon the defendants the
burden to prove such emergency. The defendant has only to
give a_ reasonable explanation which the jury can
page 46 r accept. Counsel for plaintiff did no_t furnish the
court any acceptable authority upon which he based
his objection to instruction D. that it was an affirmative defense.
The cases of Soitthern PassenlJer Lines v. Burke, 187 Ba. p.
53 and Interstate Veneer Company v. Edwards 191 Va. 107
seem to settle the law upon this point.
I will enter the proper order overruling the motion of the
plaintiff and granting judgment for the defendants upon the
verdict of the jury.
Very truly yours,

LEWIS JONES,
Judge, Designated for the Circuit
Court of the City of Richmond.

S. ::M. Daniels v. C. I. Whitten Transfer Co., et al.
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Received & filed Aug. 14, 1953.
Teste:
·wILBUR J. GRIGGS, Clerk.
By E. M. En,vARDS, D. C.

NOTICE OF APPEAL .A.ND ASSIGNMENTS OF ERROR.
The plaintiff, Susan Mary Daniels, gives notice of her intention to the Supreme Court of Appeals of Virginia for a
writ of error to the final judgment herein,. and, pursuant to
the applicable rule of said Court, now makes the following
assignments of error :
~·

(1) The Court erred in granting Insh~uction D at th~ re-

quest of the defendants for the reasons that there was no evidence upon which such an instruction could be based, aml
that, in any event, the instruction should have contained a
provision to the cff~ct, that the burden was upon the defendants to prove such an emergency, that being an affirmative
defense.
(2) The Court erred in granting Instruction E at the request of the defendants upon the ground that there was no
evidence to support the same, particularly in that under the
evidence any negligence on the part of Dial could have only
been a concurring cause.
(3) The Court erred in failing to sustain the plaintiff's
motion to set aside the verdict and to award her a new trial
on the issue of damages alone, or, in the alternative, to award
her a new trial upon all issues upon the ground that said verdict was contrary to the law and the evidence and without evidence to support it.
page 48 ~ It is certified that a copy of this Notice of Appeal
and Assig11ments of Error was mailed this 13th
day of .Aug·ust, 1953, to M. Vfallace Moncure, Jr., :Moncure &
Cabell, Attomeys, Mutual Building, Richmond, Virginia,
counsel of record for the defendants.
! SUSAN MARY DANIELS.
By ROBERT LE'\VIS YOUNG,
Of Counsel for Plaintiff.

•

*
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John C. W oocl.
page 3 ~

*

*

•

JOHN C: ·w·ooD,
a witness introduced in behalf of the plaintiff, first being duly
8Worn, testified as follows:

DIRECT EXAMINATION.
By Mr. Ashby Allen:
Q. Ghre us your full name, please, sir.
A. John C. "\Y ood.
Q. Your occupation?
A. Photographer for newspapers.
Q. How long have you been a photographer for newspapers?
A. About seven vears.
Q. How old are j·ou, sir!
A. 29.
Q. Did you ha.ve occasion 011: the 14th da v of )fay,
page 4 1952 to go to the scene of an accident on Route 250,
a few miles west of the City Limits?
A. Yes, sir.
Q. Did you take some pictures there f
A. Yes, sir.
·
Q. Will you tell us about what time you arrived~
A. I don't know the exact time, but it was about I would
say ten minutes after the accident happened.

r

Note: At this time Mr. Ashby Allen hands Mr. :Moncure
Beveral pictures.
Mr. 1\foncure: I have no objection to any of these pictures,
certainly I have none to this one here; nor to this one for portraying that portion of the skid marks. 1.Ve do not admit that
the skid marks began at the edge of that·picture, that is where
the picture only ca tchcs the end of them.
Mr. Ashby Allen: Surely, that's all right.
l\fr. Moncure: These here, I don't know ,vhat they are (in<licu ting).
1\fr. Ashby Allen: They are blow-ups of the trailer wheels,
that part of the negative is enlarged to try to get a clearer
and better picture.
Mr. MonC'ure: All right, I see no objection to
page 5 ~ them if there is an explanation telling what they are.
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John 0. Wood.
Q. Mr. ·wood, I hand you a picture and ask you if you took
:the negative of this picture!
.A. Yes, sir.
Note: Said picture is now marked and filed as Plaintiff's
Exhibit No. 1.

Q. Will you tell us just briefly where you were standing
when you took the picture and show it over here to the members of the jury, please?
A. I was standing approximately on the white line. The
officer who investigated the accident asked me if I would make
a picture of the skid marks. I asked him about where did he
want me to be and he said he wanted me to be down about 1.00
feet below the truck, just to show the ,skid marks. That is
what he wanted to show. So I took this one here, sir.
Q. Did you also take this picture 7
A. Yes, ·sir, yes, sir.
Mr. Ashby Allen: I would like to offer that in evidence as
Plai:ritiff 's Exhibit No. 2.
Note: Said picture is now marked and filed accordingly as
Plaintiff's Exhibit No. 2.

By a Juror:
Q. This is going east toward Richmond, the
page 6} picture was taken this way (indicating with hands),
and that is a three-lane highway, these lanes representing lanes one, hvo and three, in other words, the divisions
'
of the highway, is that right Y
A. Yes, sir.
By Mr. Ashby Allen: (Continued)
Q. This is the side the truck is normally coming down, to the
right of this line (indicating).
A. Yes, sir.
Q. Will you tell us whether you were standing when this
picture was taken at a pointMr. May: A little louder, please.
Mr. Ashby Allen : I am sorry.
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John C. Wood.
Q. (Continued) Tell us if you please where you were standing when this picture was taken, also point out to the jury the
lanes, this is Plaintiff Exhibit No. 2.
A. vVell, I was standing across the highway in what would
be the left-hand lane· shooting across into the accident. This
is from this way (inilica ting). This is on the right-hand side
of the road. I was on the left-hand side facing the accident.
Q. Will you tell us which is the right-hand lane going toward Charlottesville t
A. Over here, this far lane is the lane going toward Charlottesville (indicating).
Q. Which is the center lane¥
page 7 ~ A. This one right here (indicating).
Q. Is_ the right-hand lane coming toward Richmond on this picture 1
A. Yes, sir.
Mr. Ashby Allen: Your Honor, I would like to have that
marked as the next exhibit.
Note: Said picture is now marked and filed as Plaintiff Exhibit 3.

Q. l\fr. Wood, I hand you Plaintiff Exhibit No. 3 which I
understand you took and ask you if you will tell us what this
is 1
·
A. This is the left back wheel, it i.s a blow-up of the large
picture, the left back wheel of the truck which would be right
here, sir.
Q. The left back wheel of the tractor?
A. Of the tractor, yes, sir, this section right here was taken
out (indicating).
Q. That is after the tractor came to rest at the scene of the
accident?
A. It is printed from the same negative that this picture
here was made from (indicating).
Q. I hand you Plaintiff's Exhibit No. 4 and ask you if you
will tell us what this is, please, sir?
A. That is the left rear wheel of the trailer blown
page 8 ~ up from this· neg-a tive l1ere (indicating).
·
Q. By this negative yon are ref erring to Plaintiff ~s Exhibit No. 11
A. That is right.

S. M. Daniels v. C. I. "Whitten Transfer Co., et al.
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John 0. Wood.
The Court: I had better initial that last picture.
.

.

Note : Said picture just referred to is now marked and filed
ag Plaintiff's Exhibit No. 4.

Q. That is a picture from which'. a blow-up of both Plaintiff's Exhibit Nos. 3 and 4 were made·?
A. Yes, sir.
Q. l\Ir. Wood, I now hand you three aerial photographs and
will ask you to tell us, describe each one of them to us and
point out the various things to the jury, if you will, please.
A. This is a section of the highway where the .accident occurred. This is the noint of tl1e accident (indicating) and this
is where the accident occurred rigl1t here at this tree. This is
a shot looking as much straight dow·n as I can g·et it. It is
not exactly straight down. It is showing both sides of the·
highway on each side of the accident.
Q. \Vhicb direction is towards Clmrlottesville theret
A. This direction here, sir (indicating).
Q. \Vould you put a C at the edge of the picture
page 9 } indicating toward Charlottesville ·1
A. Yes, sir.
Q. Which direction is toward Richmond V
A. Over here (indicating), sir.
Q. ·wm yon indicate that by an R?
A. Yes, sir.
Q. Will you draw a little a now undernNitb it indicating the
direction in which Richmond is on that, sir 1
A. Yes, sir (indicatino· same on picture).
Q. Auel the same way under the letter C for Charlottesville,
please.
A. Yes, sir. (Witness now doing same.)
Mr. Ashby Allen: ·we would like to offer these pictures in
evidence as the next exhibits for the plaintiff.
Note: Said pictures are now marked accordingly as Plaintiff's Kd1,-ibits 5 and 6.
Q. I band you another photograph and will ask you if y"ou
will tell us where that was taken and the direction of Richmond and Charlottesville, and indicate as you did in Plaintiff's Exhibit 6 over here.
A. This one is an ob1ioue shot of the accident, which is approximately right here, the scene of the ac~ident. This one
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John C. Wood.
is going to Charlottesville right here, sir, and this is toward

Richmond (witness now designating same on pietu re).
Q. Now I wonder if you would put a circle
around the tree where the accident happened, do that in ink,
please, sir.
A. Yes, sir. (W.itness now marking same.)
Q. Put a circle ,vhere the front of the tractor was after the
accident, put a circle there, please f
A. Yes, sir. ("\iVitness now marking same.)
page 10

~

Mr. Ashby Allen: Your Honor, I would like to have this
introduced in evidence as Plaintiff Exhibit No. 7.
Note: Said picture is now marked and filed accordingly as
Plai.ntiff Exhibit No. 7.
Q. Now I hand you another aerial photograph and will ask
You to tell us from which direction this was taken and indicate
Charlottesville and Richmond by the letters R and C and the
a 1-rows just as you did in the previous photographs.
A. This is toward Charlottesville, the bottom of the picture,
this is Richmond toward the top. ·
Q. ·wm you also draw a circle at the approximate location
of the tractor after the accident f
A. (Witness now marking· same.)
Mr. Ashbv Allen: I ,vould like to offer this as Plaintiff's·
Exhibit No.·s.
page 11

~

Note: Said picture is now marked and filed accordingly as Pla·intiff's Exhibit No. 8.
CROSS EXAMINATION.

By Mr. Moncure:
Q. Mr. Wood, the accident happened right about along
about that antique place on the south side of the road, did it
not, sirf
A. It happened 0~1 the opposite side of the road from the
antique place, is that what you said?
Q. I mean just about before you reached the antique shop,
g·oii1g east toward Richmond, that is the general locality of
the accident t
A. Yes, I would say so.
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John C. Wood.
Q. ·when you say that it happened on the other side of the
road, as a matter of fact it happened in the middle of the road,
did it not, sir 1
A. ·when I got there the trailer was on-the tractor was on
theQ. By the tree on the north side of the road, wasn't it 7
A. On the right side of the road facing Charlottesville.
Q. You do not mean to tell the jury that is where it happened, do you, sir? (Indicating· Plaintiff's Exhibit No. 1.)
That is where you found it when you got there as shown in
this picture No. 1, isn't that right 1
A. Yes, sir, I wasn't there when it happened.
page 12 } Q. And when the officer asked you to take that
picture he asked you to take it so that you would
show the skid marks, didn't he?
A. Yes, sir.
Q. Come over here to the jury before you answer this question, please. You do not tell this jury that is the starting· point
of this skid mark, that those skid marks start in the most
southerly lane back over here, that is the mid-point of them,
isn't it?
A. I don't think so.
Q. You tell the jury that is the most westerly end of those
·
skid marks?
A. That is where the skid marks as far as I could see were.
It was dark out there. That is where the skid marks as far as
I could see the end to start.
Q. And you tell this jury that that is the most westerly edge
,of those skid marks 7
A. No, sir.
Q. You don't know, do you 1
A. No, sir.
Q. You don't know whether you did what the officer told you
to do or not, do you, sir t
A. The skid marks are on the pictures and I took the pictures.
Q. Yes, sir, but the western end is not in there,
pap:e 13 ~ is it, sir, and you said you did not know?
A. Well, you can see it is cut off there, it may be
a little bit more. I said where the skid marks beg-an to show
enough so that I could make a picture. It was dark out there
when I made the picture.
·
Q. Do you say that that black mark there is the end, and it
was not begun way down here thirty or forty or more feet?
A. Not that far, no.
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Q. As a matter of fact, you don't kriow where the accident
occurred from that picture, do you, sir?
A. That is where the accident was when I got there.
Q. Now you mean that is where the vehicles were, not the
accident1
A. ·where the vehicles were, yes.
Q. That's right. And the only picture that Officer Beck told
you to take was that one, and the blow-ups and the aerial pictures Mr. Allen asked you about, Mr. Allen asked you to take
them, didn't he t
·A. I don't know whether it was Officer Beck who asked me,
it might have been some other officer. It was quite a bit of
confusion out there at the time.
Q. Any officer then, that is the only one he asked you to take,
and these aerial pictures you took them and blew them up because l\fr. Allen asked you to do that, didn't he,
pag·e 14 ~ sirf
A. Yes, sir.
RE-DIRECT EXAMINATION.

By l\Ir. Ashby Allen:
Q. The night that you took these pictures, you were out
there on a mission for your employer?
A. Yes, sir.
.
Q. You we1·e not taking these pictures for any law suit, were
yout.
A. No, sir.
RE-CROSS EXAl\HNATION.
By :Mr. Moncure:
. Q. But the ones you took for Mr. Allen were for a law suit
and he paid you for them, dicln 't be¥
A. Yes, sir.

Mr. Moncure: That's all, sir.
By Mr. Ashby Allen:
Q. You were also paid for those blow-ups which were made
from the negatives, the negatives being taken on the night of
the accident, is that correct f
A. Yes, sir.

•

•
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WRAY SELDEN,
a witness introduced in behalf of the plaintiff, being first duly sworn, testified as follows:
DIRECT EXAMINATION.

Bv Mr. Ashby Allen:
Q. You arc :Mr. "\Vray Selden, a photographer in Richmond,
a re you not, sir 1
A. Yes, sir.
:Mr. Ashby Allen: Your Honor, I w·oulcl like to have this
marked as the next exhibit.
K ote : Said picture is now marked and filed as Plaintiff's
Exhibit No. 9.

Q. Mr. Selden, I hand you Plaintiff Exhibit No. 9 and ask
you if you took that picture, when you took it and where it was
taken 1
A. Yes, sir, I made this photograph on June 3, 1952, and it
was taken at a point on Highway 250. This photograph, the
camera is situated 'in approximately the center of the highway
looking toward Charlottesville, I presume that is generally a
westerly direction. It is almost opposite the Hierholzer 's
restaurant place.
Mr. Ashbv Allen: I would like to offer this as the next exhibit, please, sir.
page 18 ~

Note: At this time said picture is now marked
. and filed as Pla·intijf Exhibit No. 10.

Q. I l1ave just handed you Plaintiff's Exhibit No. 10, when
was that taken if you know, and what is it?
.
A. I believe I made a mis~ake on identifying this picture
here. This one is looking toward Richmond on No. 9, it is.
looking in un easterly direction. No. 10 is one looking- in a
westerly direction. 1\..nd in .this case the photograph is made
with tlw camera in the loft-hand lane which would be the lane
approaching Richmond, but this is looking toward Charlottesville.
Q. I wonder if you would come over here to the jury and
point c:mt any skid marks in this picture.
l\Ir. Moncure: I don't believe you gave us the date on that.
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A. June 30th, it is written on the back of the photograph.
No, I am sorry, it is June 3rd, they were both taken on the
same day.
Q. I will ask you what these black marks are, if you will
identify those at the time you were taking the picture 'l
A. Yes, sir, they were the marks that were pointed out to
me as being·Mr. Moncure: Don't say what was pointed out to you.
page 19

~

A. These photographs were made to show these
marks 011 the road.

Bv Mr. Moncure:
··Q. They were pointed out to you f
A. Yes, sir.
By Mr. Ashby Allen: (Continued)
Q. "'\Vhat type of mark is that t
A. That is a skid mark.
Q. A skid mark t
A. Yes, sir.
Q. (Indicating on Plaintiff's Exhibit No. 9.) And I believe
that you stated that this No. 9 was looking towards Richmond
and No. 10 is looking· towards Charlottesville?
A. That is correct, sir.

By A Juror:
Q. No. 9 is looking- towards Richmond?
A. Yes, sir. This one is looking towards Richmond.
By Mr. Ashby Allen: (Continued)
Q. I hand you plaintiff's Exhibit No. 21 and will ask you
if you will tell us what it is, and please go on over to the jury
and show it to them and tell us when it was taken and roughly
•where it was taken, if you can, please? First, tell us, was that
· taken by you or by someone from your office 1
page 20 ~ A. I think this was •taken by someone from my
office. Do we have the original photograph of this
particular scene? The identifying marks were placed on the
originals and this one here is an enlargement.
Q. vVere they taken by you or l\Ir. Massie¥
A. These were taken by l\Ir. Massie. This appears to be a
photograph taken by Mr. Massie. I did not make that one myself.
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Wray Selden,.
Q. How about these three (indicatingp Will you tell us
whether or not they were taken by you or by Mr. Massie1
A. This I think is a duplicate, except for the position of the
.automobiles, of the very same scene. It is slightly closer.
They were all made by a photographer in my organization,
Mr. Massie.
.
·
:M:r. Moncure: I do not object to the introduction of them
regardless of who took them. I ,vould like to know when this _
·one was taken and when these were taken, if your records show
that, sirf
A. "\Ve would have to identify which was taken on which
date.
By Mr. l\foncure!
Q. Well, a day's difference would not make much difference,
I would not think f
Mr. Ashby Allen: We can get Mr. Massie to do
page 21 } tllat.
Mr. Moncure: I have no objection to any photograph that shows a physical object.
Mr. Ashby Allen: You wanted to know the date and if be
did not take them.
Mr. Moncure: I will accept the hearsay. The accident happened on the 14th.
By Mr. Ashby Allen:
Q. You are reading- Mr. Massie's handwriting to determine
the date they were taken?
A. That's right.
.M:r. Ashby Allen: If Your Honor please, I would like for
:all of these pictures here to be marked for identification,
please.
·
Note: Said pictures are no,v marked and :filed as Plaintiff's Exhibits 11 through 26-identification.

Q. Mr. Selden, I now hand you photogTaphs which have been
marked for purposes of identification as numbers 11 through
20, also 25 and 26 here, and I will ask you to tell us who took
the pictures if you know, when they were taken and where it
was taken, sir. However, please. do not describe what is in
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the picture. Tell us when it was taken, where it was taken
and who took it, if you know. Also, please read off
page 22 ~ the number which is for identification purposes:
onlyt
A. All right, we will start with E.xhibit No. 11. That one·
was made by me ·on May 15th.
Q. Also tell us where it was made?
A. It was made at Coleman Scales.
Q. Tell us about this exhibit here!
A. This exhibit-excuse me just a minute. This date on
here looks a little bit unclear, I don't know whether it is the
15th or 16th.
Mr. l\Ioncure: That will not make any difference.
A. All right, it was either the 15th or the 16th.
Th~ Court: That is close enough he said.

Q. Tell us _about this exhibit which has been marked for
identification purposes as Plaintiff's Exhibit No. 12.
A. Plaintiff's Exhibit No. 12 was made by me on June 16th
at Coleman Scales. Plaintiff's Exhibit No. 13 was made by
me on May 19th at Coleman S~ales.
Q. Write that date on the back, plea~?
.A.. Yes, sir.
Q. Can you tell us where at Coleman Scales you made tbis
Exhibit which bas been marked for identification as Plaintiff's
Exhibit No. 13 j
A. Yes, sir, this photograph was made, I think it was made,.
on Shafer Street, which runs right into Broad
page 23 } there at Coleman Scales, right outside of Coleman
Scales in the street.
Q. Tell us where those marksMr. Moncure: Just to g·et the record st:raig·ht I believe that
is Ryland-R-Y-L-A-N-D Street.
A: Ryland Street, Yes.

Mr. Moncure: You said Shafer at first.
A. Oh yes,. I believe you are right. It is a shoi't street tliere.
Q. Tell us where these photographs which have been marked
for identification as numbers 11 and 12 were taken 1
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Wrap Selden.
A. Numbers 11 and 12 were taken inside of Coleman Scales.
Q. Continue on with the others, please'?
A. Exhibit No. 14 was made on June 9 and was made in the
street in the same place the earlier exhibit was made.
Your Honor, I would like to point out that I would not be
sure of the last photograph here, whether it was made inside
or outside because it was made at a later time.
Q. By that you are referring to Exhibit 14¥
A. Ycs, sir, Exhibit 14. That may have been made inside
the building- at Coleman Scales, it is a little difficult to tell
whether it was inside the buikliug- or outside.
page 24 ~
Now Exhibit No. 15 was made outside in tlw
street at Coleman Scales on :May 19th.

Mr. Geo. Allen, Sr·.: Which number is that now?
Mr. Ashby Allen : Fifteen.
A. Yes, that's correct. Now Exhibit 16, that was also made
on l\fav 19th and was made outside in the street beside Coleman Scales.
Exhibit No. 17 was made on l\Iay 19th and was made outside in the street bv Coleman Scales.
Exhibit No. 18 is essentially the same as Exhibit 15, except
that it is an enlargement of the part and of course it was made
originallv on May 19th.
Q. V{ill you please ·write the date on Plaintiff's Exhibit 181
A. Yes, sir. That ,vas May .19th.
Exhibit No. 20 was made on May 19th at Coleman Streets,
also on the street outside of Coleman Scales. Oh yes, I must
have skipped No. 19-I dropped it, I am sorry. Nineteen was
made at Coleman Scales on June 9th. I believe this was made
inside of Coleman Scales.
Exhibit No. 25 w·as made at Coleman Scales and was made
on either :May 15th or 16th, 1952. It was made in the street
outside of Coleman Scales.
Exhibit Ko. 26 was also made at the same time
page 25 r in the street outside of Coleman-Scales.
Q. Can you tell us wl1etller or not these pictures
that you have mentioned which have been marked as Plaintiff's Exhibits for identification purposes correctly portray
what you saw at the time that you took the pictures?
A. Yes, sir, they are unretouchecl photographs.
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lV ray Selden.
CROSS EXAMINATION.
Bv 1\Ir. :Moncure:

'Q. Plaintiff's Exhibit No. 9 here, sir, is an unretoucl1ed
photograph made by you on June 3, 1952 looking eastwardly
on whnt we call Broad Street Road, is it not, sir?
A. Yes, sir.
Q. And is a photograph of certain skid marks I believe you
~tated that you saw on that elate, June 3rd, that you saw there
iu the hig·hway ¥
A. Yes, sir.
Q. And that picture shows the skid marks commencing in
the eastbouud or southern lane, does it not, sirf
A. Yes, sir.
Q. "Till you mark in ink on that photograph what appeare~l
as of June 3rd to be the most westerlv end of those skid marks
starting in the eastbound or southe1:n lane, you are better in
looking at these photographs I reckon than we are,
png·e 26 ~ so give us the first indication that you see of any
indication of a skid mark¥
·
A. CWitness now marking same.) Actually the skid mark
appears to start even a little bit before that point, but it is
pretty definite from that point on (indicating).
Q. I would like for you to mark it where you think it :fil~~t
starts, if it is west or east of there, you make an X mark at
what appears to you to be the first place, you said it starts
even further west I believe, that is if you know, sir, I don't
want you to put it on there if you are not positive about it?
A. ·well, I would not like to say that I know definitely, it is
just a matter of judgment.
Q. Do you know definitely that they do show in that picture
where you made the mark f
A. Yes, sir.
Q. You are positive of that f
A. Yes, sir.
Q. And your opinio11 is that you start a little further, come
on over to the jury and point that out, please, sir, is that mark
t1rnt you have made, is that definitely a visible skid mark in
the eastbound most southerly lane, is that right, sir?
A. Yes, sir. I can see the skid mark following to that point.
Q. That was there on June 3rd?
page 27 ~ A. Yes, sir.
Q. Mr. Selden, you were at Coleman-Scales and
out at the scene of this accident on June 3rd, May 15, May 16,
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TYray Selden.
May 191 June 9, either inside or outside· taking pictures, were
you not, sir 1
A. Yes, sir.
Q. Did the truck or whateY-er you were taking pictures of
1iave to be moved in and out on some of these occasions t
A. ·when I went to Coleman-Scal€s the truck was there.
Q. Insidet
A. No, it was outside. And if you will examine the pictures
·some of them were made the following day, I think. The truck
had not been moved after it had been brought to ColemanScales.
Q. Now you testified that exhibits 15, 16 and 17 were made
,outside of Coleman-Scales on May 19. You have testified that
these pictures were made, that 25 and 26 were made on May
15 or 16 out in the street, and you have testified that they
were made on :May 19, one picture inside, I believe that was
Exhibit No. 13, so there was rig·ht much switching around.
A. They were not all the same truck.
Q. Let me ask you this, sir. Coleman-Scales has a great
big opening on Ryland Street which would be on the west side
of Ryland and a great big opening on Broad Street
page 28 } at the southwest corner, did you ask anyone's permission when you went in there or did you just go
in there with your camera and take pictures of what you
wantedt
A. ]\fr. Coleman was present I think, though I am not sure.
And of course it is our practice when we are requested to
photograph things we ask him where such and such an automobile is, and he points it out to us.
Q. But if you already know where it is it is carte blanche for
you to go in there when you please, people go in there when
they feel like it, into Coleman-Scales, don't they Y
A. ·well, I don't know whether other people do or not.
Q. But you do~
A. "\Ve know Mr. Coleman and he has n~ver refused us permission to photograph.
Q. You don't even have to ask him, do you?
A. \Ve do ask him.
Q. .And you went with Mr. Allen I assume or Mr. Burkhardt 1
A. I met them there.
Q. Who pulled any parts of these automobiles, the pieces
like some of these exhibits show, like a wheel off of a rim,
do you know who did that?
A. I do not, it was a mechanic.
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Q. You ,vere taken there and there was a wheel
there which had been pulled out and you were to
take a picture of it in certain instances 1
A. I was directed to make a picture of this item.

page 29

~

RE-DIRECT EXAMINATION.

By Mr. .Ashby Allen:
Q. Mr. Selden, a moment ago you said when Mr. Moncure
was asking you that there were several diffel'ent occasions.
when yon took pictures. And did I understand you to say
that not all the pictures were of the same truck 1
A. I think that one of those that was identified as being
made inside of Coleman-Seales was of a station wagon .

•
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page 30 ~

DAVID MASSIE,
a witness introduced in behalf of the plaintiff,.
first being duly sworn, testified as follows :
DIRECT IDXA1\HNATI0N.

By Mr. Ashby Allen :
Q. Mr. Massie, I hand you some pictures here, the first one
is marked as Plaintiff's Exhibit No. 21, and I will ask you if
you took that picture, and if so when°/ I also hand yon another group of pictures which you may use if they will be of
any assistance:Mr. Moncure: I admit those.
Mr. Ashby Allen: ·wen, I thought yon wanted tlie dates.
:Mr. Moncure: You may admit all of them hy consent, he
does not have to identifv them. I mean all of these vou have
here showing the roadway and the marks. I have no objection
to the introduction ·of any of those.
M:r. Ashbv Allen: '\Ve would like to have the dates on
those, sir. ·
A. As far as all the evidence I lmve here these pictures were
taken on Marcl1 15, with the exception of this one on the 16th.
I beg your pardon, I mean :May 15, 1952.
page 31 ~ Q. About what time, can ~{on give us any idea?
A. I would say three o'clock, sometl1ing like that
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in the aftemoon, I clon 't remember the exact time, it was in
the aftemoon.
Q. ·when you went to the scene did you notice any skicl
marks on the scene?
.A.. Yes, sir.
Q. Will you come over here to the jury and point out in
Plaintiff's Exhibit No. 21, the skid marks that you noticed
there on the 16t1.J, no, I mean on the 15th l
A. The 15th, yes, sir.
Q. vVould you be kind enough to write on the back of that
the date, please, which you took those 1
.A.. ("Witness now marking same)
Q. .A.11 rig·ht, sir.
.A.. Now exactly what do you -want, sid
Q. Show the direction the picture is looking and point out
the skid marks that vou noticed.
.A.. Looking west this would be, if I am not mistaken-yes,
this is the road, this would be looking \Vest. These skid marks
were visible, these, this gouge mark right here (indicating),
you are interested in that I assume. A.nything else you would
like 1
Q. No, I believe that is all on that. Can you tell us ,vhethcr
or not that was a dual wheel skid mark?
page 32 ~ A. I am not in a position to say, sir, I really
don't know.
Q. Plaintiff's Exhibit No. 23, I will ask you when that was
taken and who took it, if yon know?
A. I will have to see the corresponding picture of this, sir,
before I can tell you. Yes, that would have to be taken on
May 15.

.A. Juror: 1\fay I ask Mr. Massie a question f
The Court: Yes, sir, ·g-o ahead.
Bv .A. ,Juror:
"'Q. :Mr. Massie, can you tell us approximately the dista_nce
from here to here (indicating·)¥
A. I hope so (referring to exhibit 21). Is this ~fr. Selden\;
number on here or not, sir f
Mr. Ashby Allen: I don't know.

,v

A. I worked from notes that I took at that time, gentlemen.
e measured from the heginning of the skid murks. And it
was an approximation, give and tal~e a few feet, it seemed to
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be the beginning of the skid marks. Now if I remember it was
fairly sharp there, it was not any gTadual tapering up. I
really don't remember that part. "\,Ve took what you can see
here to be the beginning of the skid mark and measured from
there to the end with a tape measure, and the marks were 60
feet long with occasional breaks near the encl. By breaks I
mean that these places, you know, these places
page 33 ~ where there was very slight or no skidding visible.
It was 60 feet from here on over. ·
Have not you anothe1· pictures there~ sir, that ,vould show
it better1 Oh, yes, this is a distorted view here. You see,
you are looking· one direction in one picture and one in tLe
. other. But the 60 feet would continue from here on out, 60
feet of skid marks. And the other wheel mark that is visible,
the gouge mark is 45 feet long. Those are the sam~ way, there
are breaks in them occasionally, as you can see, a mark gouged
out in the paved surface.
Q. \\That caused the gouge f
A. I have no idea, sir, something I assume in connection
with the car.
Q. ·was this the point of impact (indicating) t
A. I don't know, sir, I got there the day afterwards, I only
photographed it, sir.
A Juror: Docs anyone know where the point of impact is?
Mr. Ashby Allen: The Police Officer will be here later and
]w can tell you that, sir.
By :Mr. Ashby Allen: (Continued)
Q. Tell us when you took this one, sir, Plaintiff's Exhibit
No. 23°/
A. Plaintiff's Exhibit No. 23 was taken on J\fay 15, 1952.
~

l\fr. Ashby Allen: Are there any further questions about thh, particular picture, gentlemen, this
is a view showing roughly northeast, east is down this ·way,
at least (indicating).
Q. ""\Vould you write on there, please, with a pen the direction of Riel1mond and Charlottesville and draw an arrow on
it so it will be no question about it 1
A. Yes, sir. (\Vi tness now marking same)
Q. We are now referring to Plaintiff's Exhibit No. 23, sir,
put the arrows on there indicating Charlottesville and Richmond.
A. Yes, sir, I have done that.

page 34
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Q. Now will you tell us when Plaintiff's Exhibit No 22 was
taken 1
A. That again would be on the 15th if I am not mistaken,
let me see that. Yes, that is a blow-up of this section right
here, yes, sir, 1\fay 15, 1D52.
Q. ·write the date on the back, if you will, please.

A. Yes, sir. (Witness now marking same)
Q. And on Plaintiff's Exhibit No. 22, will you indicate the
direction of Charlottesville and Richmond with an arrow?
A. Yes, sir. ('Vitness now marking same)
Q. You have indicated Richmond with the letter Rand you
have indicated Charlottesville ,vith a letter Cf
page 35} A. Yes, sir.
Q. Now Plaintiff's Exhibit No. 24 I will ask you
if you will tell us when that was made 1
A. 1\fay 15, 1952. Q. ·wm you write that on the back, please1
A. Yes, sir.
Q. Now will you indicate the direction of Charlottesville
and the direction of Richmond, indicate them both with an
arrow and also with the lctters·R and G1
A. Yes, sir. (Witness doing same)
Q. Now on Exhibit No. 21, please indicate Richmond with an
arrow and the letter Rand also the direction of Charlottesville
in the same manner?
A. Yes, sir (Witness now doing· same)
Q. Now will you indicate to us any measurements which you
made and use the pictures if you wish, sir?
A. Yes, sir. These are the measurements that I made at
the scene on May 15, 1952. There were skid marks 60 feet long
with occasional breaks near the end. These are skid marks
to which I referred which are continued to some extent on an·-other photograph. The gouge marks are these here (indicatng) which are interrupted~ and I believe they continue
further into the othe1· scene.
·
This mark here I believe, yes, that is part of it (indicating).
Yes, I believe that is certainly a gouge mark, I
page 36 ~ think this is a continuation here of this seene here,
yes (indicating). This gouge mark was 45 feet
long, and this is photograph No. 1-F-1088, and it was made 235
paces east of the mailbox looking west. The numbers ref erred
to Mr. Selden 's file cards, and are on the back of his 8 bv 10
photographs made in his Rtndio. This is photograph No. i-F1093, which was made 84 paces west of the mailbox looking
east. These are my paces,. they are fairly close to three
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feet. It was paced off at an even pace and it usually runs
about three feet.
Q. Now I will hm1d you a group of pictures here and will
ask you if you will tell us when you took each one of these
pictures f
The Court: Are they separate pictures from the ones l\Ir.
Selden took Y
l\'.fr. Ashby Allen: Yes, sir, he went out with l\f r. Burkhardt
and Mr. George Allen, ,Jr. while working for Mr. Selden and
took this group.
Mr. Moncure: Has that group been introduced as yet?
. A. These are ·wray Selden's studio's pictures, I took them,.
sir.
Mr. l\Ioncure: They have not yet been introduced t

A. I don't think so, I don't know.
page 37 ~

Mr. Ashbv Allen: I have alreaclv shown them to
you and I understood you had no objection to any

of them.
Mr. Moncure: Oh, yes, all right, no objection to any of
them, sir.
The Court: All right then, let's go right ahead, please.

Q. Read what is written on the hack of those there, read that
to us, please. And if they were all made on the same day just
say so.
A. This group of pictures here was made on May 15, l 952.
This one here was made. on May 16.
Q. Are they tbe correct dates which are indicated on the
back of each picture?
A. To the best of my knowledge.
Mr. Ashby Allen: \Ve would like to offer these in evidence
as the next plaintiff's exhibits, that is beginning with No. 27.
Mr. M:o,ncure: That's all right with us.
The Court: What I was getting· at, Mr. Allen, do not they
show the same things that were shown in those pictures which
were introduced bv Mr. Seldon.
Mr. Ashby Allen: Yes, sir, that is correct, sir, but this one
here is entirelv different. And M:r. Selden did not
pag·e 38 ~ take any pichires of the scene, ·sir. He just took
pictures-
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l\Ir. :Moncure: I would have to sec those you have over
there now, there may be one or two of them that I ·would like
to object to, or I might want to ask the witness a question on
one of them, sir. Otherwise I don't belieYe I have any questions. However, I have 11,ot seen all of them you have there~ I
would just like to glance at them.
Note: At this time Mr. Moncure looks through several
pictures.
CROSS EX.AMJN.A.TION.
Bv Mr. :.Moncure :
Q. Mr. Ma8sie, I hand you Plaintiff's Exhibit Ko. 280

M-r. Ashby Allen: Perhaps we. had better let His Honor
initial that first, sir.
Mr. Moncure: Ye8, f:\ir.
Note: At this time two pictures a re initialed and identified
hy the Court as Plai1ttijf's Exhibits No. 27 and 28.
·

Q. ( Continued)-Referring to Plaintiff's Exhibit No. 28 I.
would like to ask you to come over hero to the jury, sir, and
you stated that you stepped off the length of these skid marks
· as being approximately 60 f ect, I believe~
page 39 ~ A.. ~ believe we used a tape on that, a steel tape,
yes, sn·.
Q. Now I am looking at Plaintiff's Exhibit No. 28 and I
see on that a rather heavy mark commencing apparently some
two or three feet to the south of the most southerly wl1ite
mark, which vmuld he in the eastbound lane, and then hack o:C
that I see a very much dimmer mark, but it is clearly discemible in the pieture, what I want to know is if in making
your measurements did you start at the heavy mark and go
forward, or did you take in the ligllter mark gradually lead·
ing up to iU
A. If I am not mistaken, and I will have to allow myself
two or three feet. in this thing, and I am sorry if that is not
proper evidence, but this point about here, sir, would be about
where we started. I say that beeause I was on this encl of
the tape (indicating) mid tbis mark here, I don't remember
whether it was of significance or why 1 dicln 't-but I started
at this end, sir, where it began to get dark, yes, about this
point, sir.
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Q. Mark the point, please, sir, where you started with an
X or any type of mark that you wis11.
A. That would be here, I have to figure out how I did this
thing ( indicating) .
Q. That is with two or three feet variation as I
page 40 ~ understand you?
A. That would be about there, sir (indicating on
picture).
Q. Is not there shown in that picture a definite lighter mark
mnning westwardly ·from the mark that you made?
A. I see something there, sir.
Q. And you did not measure how long that skid mark was in
the eastbound or southern lane, whether it was 12 feet, 14
feet, or 15 feet before it crossed the white line and went toward
the wrong side of the road f
A. From this white line to this point or from this point to
here (indicating)?
Q. No, sir, the length of the line before it crossed tbe white
mark, commencing westwardly from the commencing point f
A. I have no recollection or any record of any such measurement, sir.
·
·
·
Q. You just made a total length, sir?
A. Yes, sir.
Q. And you would not he able to tell the jury how long those
marks were in the eµstern Jane before they crossed the white
line?
A. How shoµld I get at this, sir, precisely1
Q. I would just want anything· which you can give as an
honest and fair estimate, but I do not want any guesses.
A. Of course. I think this is a side view here if
page 41 ~ that is still available, I believe there is one right
here somewhere (witness looking through several
pictures).
Q. ·what I am asking is this, sir, I do not want you to do
it from calculations from a photograph. I want you to do it
from vour own observation out there if vou have such recollections, to give us your honest recollection f
A. No, sir, no.
Mr. Ashby Allen: ·we have engineering diagrams which
g·ives the actual measurements ,vhich we are g·oing to introduce later, sir.
Mr. Moncure: I just wanted to find out what this witness
vlonld have to say about that point, sir.
Q. One further question,-
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l\Ir. Moncure: First, has this picture been introduced f
Mr. Ashby A1len: No, sir, but we do want to introduce it
as the next exhibit, -sir.
Note : At this time said picture 1s marked and filed as
Plaintiff's Exhibit No. 2.9.

Q. (Continued) nfr. 1'IasRie, this exhibit, Plaintiff's Exhibit No. 29, does that help you any in saying how long. that
mark wa-s, in the southern or eastbound la.nei
A. No more than to give me a good gues·s, sir, I would not
like to state that it was so many feet, sir.
page 42 ~ Q. I will ask you another question, I know you
are hesitant about this tl1ing, but I do want to be
accurate, why docs Exhibit No. 31 indicate .that those marks
start all at one point and there is no gradual moving up and
why does Exhibit 29 show very distinctly n gradual darkening
of itf
A. That is just a difference in the viewpoint, sir. Just like
if you looked at my arm in this position I would have nothing
but a stump, but from over here I have a:11 arm (indicating).
Note : Said two pictures just ref erred to are now marked
.and filed as Plaintiff's Exhibits BO ancl 31.

Q. So that is the reason Exhibit No. 31 looks like it is so
abrupt is because of the angle in which it is taken f
A. Yes, sir.
Q. And Exhibit No. 29 is looking down on the mark and it
correctly portrays that it is gradually darkening?
. A. As far as correctly portraying it I would not like to say,
:sir.
Q. I mean correctly portrayin~ the thing that the camera
takes in the road from a fair angle, that does it and this one
does not, isn't that true f
A. I am not in a position to say what you mean exactly,
sir. This was taken from the- center of the lane, that was
the view from the center of that lane, and that
page 43 } was the view from the center_ of that lane, that was
the view from the center of the road (indicating).
Q. I would ask you then to tell the jury in any way you
cho9se to explain 1t wl1y Exhibit No. 31 shows a mark com-
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menciug immediately and abruptly dark, aml with no leadii~·.?,9up light marks, ancl why Exhibit 2'9 which was taken appa1·ently looking down on the road, shows a gradual light
mark getting darker, when they are both supposed to be of thevery same thing 1
A . .Again, sir, I believe it is entirely a. matter of the perspective .of the thing, we a re much closer here than on this
picture. And since we are closer to itQ. I beg your pardon, aren't we closer to the skid mark on.
here (indicating) t
A. Let me finish that first, please. Since we are closest to
this and they are at the edge of the picture we are seeing this
from a side view. Therefore it is more readily apparent that
there is a difference here (indicating).
Q. Well, if it is due to distance or whatever it may be, Exhibit 31 does not show the commencement point of the light
skid marks, does it, sir, as shown in Exhibit No. 291
A. Yes, sir, I believe it does,· if you will look right here
(indicating). I think that is the same skid mark right at the
tip of my thumb which is the same thing as shown here (indicating).
page 44 ~ ·Q. But does not it look much shorter in 31 than
it does in No 291
A. Yes, sir, and as I showed you before, so does the stump
(indicating with extended arm).
Q. So that a picture can mislead you if it is taken at a certain angle!
A. That is quite true, sir, that is possible. Just like my
arm here, sir, as I illustrated a moment ago .

•
~

ARTHUR B. DANIELS, JR.,
a witness introduced in behalf of the plaintiff, first
being duly sworn, testified as follows:
page 45

DIRECT EXAMINATION.
By Mr. Ashby Allen :
Q. Tell Uf? your name, please¥
A. Arthur B. Daniels, ,Jr.
Q. How old are you, please I
A. Twenty-seven.
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-

Q.
A.
Q.
.A..
Q.

-

-

Your occupation 1
I am a student.
A law student 1
Yes, sir.
Mr. Daniels, I don't believe you actually saw this accident happen, did you, sirf
A. No, sir, I did not.
Q. Did you have occasion about mi_dnight on the 13th of
l\Iay, 1952 to come upon an accident about 5 miles west on
Broad Street Road 1
A. Yes.
Q.
ere any vehicles other than those involved in the collision there when you arrived?
A. On this side of tho accident, no, I could not
page 46 ~ see on tl1e other side, I would not kno,v.
Q. Other than those wl10 were in the respective
vehicles at the time of the accident, did you see anyone else
there when vou arrived"!
·
·
A. No, sir~
·
(~. w· ould you tell us just briefly if you will what yon saw
when you arrived, the position of the tractor and trailer and
so on?
A. The tractor and trailer was across the road, across the
highway, lengthwise, covering, oh, the greater portion of the
highway. In other words, I think that at the end of the tractor
and trailer was just enough room for one car to go through.
And the cab of the truck was off the shoulder of the road, it
was jackknifed a little bit so that the truck was not in a
straight line, I mean the cab and the truck.
The station wagon was pointing towards Richmond, it was
on tbe right hand side of the road going towards Charlottesville, it was quite a mess.
Q. w·m yon look at this picture marked Plaintiff's Exhibit
No. 1 and tell us whether or not that it the position in whicl1
you saw the tractor and trailer when you arrived l
A. That's right. I arrived from the other direction. In
other words, this is taken looking towards Richpage 47 ~ mond, I was coming the other way.
Q. Tell ns then whether or not Plaintiff's Exhibit No. 2 shows the position of the tractor and trailer and
automobile or station wagon when you afrived on the scene t
A. That's right.
Q. Now would you take P]aintiff's Exl1ihit No. 23 and orient
yourself on it and tell us whore the tractor part of the tractor
and trailer combination ,vas 1

,v
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A. That is what I eall the cab. I am just trying to orient
myself first. That would be right in here, right about the tree
here, the cab would be right, well, I would say approximately
halfway between this mailbox and this sign right here over by
this tree, up in here.
Q. Do you lmow whether or not any of the people riding in
the station wagon had been moved when you arrived on the
scene?
A. Not to my knowledge, no.
Q. All right, sir. \Vill youA. They were still in the station ·wag·on, that is what I
would call.in the station wagon, they were half in and half out.
Q. ·"'\Vhat do you mean half in and half out f
A. Tlwy were all in a l1eap. In other words, it
page 48 ~ was two men and a woman and they were all piled
on top of each other on the driver's side. And the
left hand door was open and they were lianging out the
door.
Q. "'\Vas any part of any of the three people on the pavemenH
'
A. I believe. the one on the bottom, the man on the bottom,
I believe his shoulders w·ere just, I guess they were on the
pavement, sir.
Q. Diel you notice any gasoline in the vicinity when you
·arrived 1
A. No, sir.
Q. Did you notice any gasoline coming from either of the
vehicles while vou ·were there!
A. Well, I ,vould not say gasolin~, the ground was what
I would call oi] slick or gw;oline slick, I w.ould not say it was
any pools of gasoline, no, sir.
Q. ·when you arrived where did you find the driver of the
tractor and trailer?
A. I am sorry, you will have to repeat that question.
Q. When you arrived on the scene where did you find the
driver of the tractor trailer?
A. \Vell, I did not find him for 15 or 20 minutes after I had
been there, I guess. He was off to the left hand side of the
road. That is his left hand side approaching
page 49 ~ Charlottesville, over in a plot of grass over there
laying down.
Q. About how far was that from where the tractor trailer
was?
A. Woll, I don't know, 50 yards I would say.
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Q. vVas any ~ention made of explosives by the driver to
you1
A. No, there is.a little antique shop there off on the left hand
.side of the road. And I pulled my automobile into the front
of this antique shop. And when I pulled up in front that made
my headlights shine back towards Richmond, and my headlig·hts shone on this driver laying over in the grass. And I
went over to see what the score was..
·
And he told me that be was the driver. And he asked me
if anyone was dead in the station wagon. And as I remember,
I told him, I tried to pacify him .so he would not be too worried.
I told him that I did not think so. And I asked him how he got
over there, as I remember it, and he said that his truck was
loaded with explosives, and when the collision occurredfirst, I asked him how he got over to this plot of ground where
he was lying. He said that the truck was loaded with explosives and that after the truek and the station wag·on col·
·
lided he had run over there.
page 50}

CROSS EXAMINATION.

By Mr. Moncure:
Q. Mr. Daniels, you said that he seemed to be worried, sir!
A. You mean the driver?
Q. Yes.
A. Yes, sir.
Q. Was he lying down in the field over there, sir, or standing up!
A. Lying down.
Q. Was he completely conscious or semi-conscious or would
you say that he seemed a little out of his head, sir Y
A. He was completely conscious, he was a little out of his
head, both of them.
Q. Sir¥
A. I said he was completely conscious and that he also was
somewhat out of his head, too.
Q. A little out of his head. That's all, thank you, sir.

*

Supreme Court of Appeals of Virginia

40

page 51

~

\VILLIAM B. HUBBARD,
City Police Officer,. a witness introduced in behalf
of the plaintiff, first being duly sworn, testified as follows :
DIH,ECT EXAMINATION.
By Mr. Ashby Allen:
Q. Will you tell us your name, please t
A.' ·william B. Hubbard.
(l Your occupation¥
A. Police Officer, Henrico County Police Department.
Q. How long have you been with the Henrico County Police
Department f
A. Three years.
Q. Did you have occasion about midnight on :May 13th or
the ea.l'ly morning of May 14th to investigate an accident on
Broad Street Road about five miles west of Richmond 1
A. Yes, sir.
Q. "\Vould you tell us just briefly what you found when yOli
arrived there, you may refer to any notes which you have,
what your invcstigatio·n disclosed?
A. I arrived there to assist Officer Beck. And the time I
· got there was approximately 20 minutes past 12.
page 52 ~ And my chief job at the time was to route traffic
and clear the road as best I could. The tractor
trailer having two lanes of Broad Street Road or Route 250
blocked completely. ..We had approximately 6 or 8 feet of
hard surface of the eastbound lane open. Gasoline was spilled
over the road I would estimate 50 or 60 gallons of gas there .
. And the trailer was loadetl, as I understood, with high explosives. I did not have anything to do with the actual investigation of the accident itself, I merely routed the traffic and
cloa red the highway up.
Q. Did you make any effort to determine the point of impact of the vehicles as well as the place where it took place in
the highway?
..A. Only from seeing it there, I would say the point of impact was approxirnatelyMr. Moncure: Wait a minute tllere, please. I think this
witness can tell any physical marks which he saw there, but he
may not give his conclusions. It is for this jury to say from
tl.10se marks where the accident occurred.
'rhe Court: Just tell what you saw, sir.
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A. ·well, tbe station wagon was sitting in the center of the
road more to the north side than the south side of
page 53 ~ tho road. It was heading east. The rear end of
the station wagon was to the back of the trailer.
The trailer, the tractor was completely across the westbound
lane on an angle I would say of 45 degrees, with the trailer
extending back over the center lane approximately two or
three feet over the eastbound lane. The point of impact as I
saw it took place approxirnatelyM:r. 1\foncnre: No, tell what marks you saw in there but
don't tell where the point of impact was .

.A. I said, as I saw it.
Tho Court: Just tell what you saw.
A. ·well, I will tell you; the point of impact took. plac:e-l\fr. Moncure: No, no, sir.
The Court: Just tell what marks you saw on the road.

A. ·well, the only marks I saw on the road were skid mark8
from the tractor trailer, what part of the tractor trailer, I
don't know. I did not have anything to do with that part of
the investigation at all.
Q.. Could you tell us approximately how far across the road
the front wheels of the tractor were 'f
A. Yon mean across the westbound laue f
Q. Yes.
page 54 ~
.A. They exten<led, the left froi1t wheels of the
tractor were both across the, off the shoulder of the
westbound lane. They extended completely across the hard
surface, off the improved surface of the _road.
Q. Now in the eastbound lane coming· towards Riehmond,
could you tell us whether or not there ""as a shoulder, if so,
how wide and what was the condition of it if you noticed iU
A. Being familiar with the highway itself, there is
shoulder of the road I would say approximately 2 or 3 feet
wide, it is gravelled. Thon there is a drainage ditch in there,
it is approximately 12 or 14 inches deep, Then on the other
side of that is nothing but a field on one side and Lively 's
Antique Shop sits back off the road approximately 35 or 40
feet.

a
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Q. Did you observe anything there which would keep a
vehicle headed towards Richmond from turning to the right,
such as a ditch or anything there to keep it from going into a
field?
Mr. Moncure: That is asking for another expression of
opinion. He may tell what he saw. A ditch 12 or 14 inches
deep or a shoulder 2 or 3 feet wide. He has not said ·whether
it is a bank or downgrade. ·He has described it but he cannot
state his opinion.
page 55 }- Q. Describe what was on the right hand side of
·
the road headed towards Richmond¥
A. There is an open field there on the south side of the
highway, a drainage ditch separates the improved section
which is maintained by the State from the :field itself. There
is no embankment that extends above the level of the road.
Q. ·what was the condition of tl1e ground counter in that
field¥
A. The field over there has been worked, been used for
farming purposes. "Whether it was at that time of the year
or not I don't know.
Q. ·what was the condition- of the ground with reference to
wetness or dry~1ess, moisture t
A. It was dry weather, sir.
Q. Coula. you tell us whether or not the field was under
cultivation at this time?
A. No, sir, I can't, I can't tell you what was in it at all.
Q. "What was the condition of the drainage ditch that you
ref erred to¥
A. That is maintained by the State Department, sir, the
State Highway Department, I mean. It is kept clear for good
drainage in that particular section, being a low
page 56 }- section· of the road.
Q. How deep was it, how wide?
A. I did not measure it, sir. I just know what it generally
_is along there, it is approximately 14 inches.
Q. 14 inches wide, you mean Y
.A. Deep.
Q. How ,vide would you say?
.A. Well, it would vary over an extended distance, I don't
know what the actual width is at that place, I imagine around
24 inches.
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CROSS EXAMINATION.
By Mr. Moncure:
Q. Yon did not really make any investigation, you actually
.controlled the traffic f
A. Yes, sir, that's right.
Q. Now isn't it a fact that there is a line of telegraph poles
right along that field f
.
A. vV ell, I don't know where they are spaced. There are
telegraph poles along the highway, of course, but where they
are spaced I do not know·, sir.
Q. Isn't it a fact that there are ·good-sized trees almost as
tall as the arm on a telegraph pole right on the edge of that
ficld!
.
page 57 ~ A. Which side of the road are you talking about f
Q. I am talking about on the south side or for
:eastbound vehicles, just west of where this accident occurred?
lt. Not to my knowledge, I never noticed any, it could be.
Q. Isn't there a highway marker on an iron -post sitting
there on the edge of tha.t ditch¥
A. That I could not say right now, sir.
Q. Isn't there a mailbox right on the edge of it, just west
of where this accident occurred 1
A. Mrs. Lively's mailbox is a.t the east end of her building there, sir, on the highway, yes, sir.
Q. Now I hand you Plaintiff's Exhibit No. 10, that is a view
of this highway taken looking west, and the left corner of
that picture, up here (indicating) do you see the telegraph
poles which I mentioned, do you also see the trees I mentioned,
do you also see the road marker I mentioned, also the mailbox
I mentioned, all at this place where I said they were!
A. (Pause)
Q. Do you or don't you!
A. You are absolutely right, I never noticed them.
Q. You also see that that field you speak of is
page 58 } right high up above the road, too, don't you, and it
is not level!
A. No, sir, I can't say that, sir.
Q. It is a fact, isn't it, that the road coming towards Charlottesville, the way that the station wagon was going, that
that has much more shoulder over there and more field to
pull in than a man who would be coming from Charlottesville
going to Richmond, isn't that so?
A. That's right, sir; yes, sir, that would be true, definitely
so.
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Q. Come on ove1· here to the jury and I will ask you another
question, please. Take Plaintiff's Exhibit No. 7, and a man
has maclc a circle there which shows that tree where the tractor
trailer was up against, almost between that and tlic mailbox
with a projection across the road, and pass that, and then
this side of that there is a much better shoulder and a great
big opening for a car going to Charlottesville to pull off to his
right, isn 't it 1
A. That's right, sir. This is a small grade here where the
road drains off here (indicating). There is a small embankment here, I would say that is approximately 18 inches tall
which goes up to the base of the tree. This is all level and
improved section right here for this station, also this confectionery shop and so on. And it stays improved
page 59 ~ all the way to this point here where the church is.
Q. If the accident occurred 30 or 40 feet towards
Charlottesville from where you found this tractor trailer unit,.
.at that point he had that whole opening to that store to pn11
into if be wanted to pull right, did be not?
A. That I cannot say, 11ot driving the station wagon.
Q. I said if it happened 40 feet1\Ir. Allen, Sr.: Let him finish, please.

A. ,Vell, the accident occurred in here, sir, I don't believeI will say-sir, I don't believe, well, as to whether lie could
pull off the road or not, that is up .to the driver of the car.
But the space in here (indicating) with this bank here (indicating) would not pass the width of an automobile off the road.
But -the accident did occur approximately here (indicating).
Q. That is on your assumption'f
A. That's right.
Q. That the accident occurred there 'f
A. Yes, sir.
Q. My question ,vas that if this accident occurred some 30
or 40 feet west of that point then an automobile at the point
where the accident occurred would have hacl plenty
page 60 r of room to pull into that store, would he noU
A. That would be a personal opinion, I imagine.
Q.
ould not you be past the hump if you were 30 feet
do,vn the road 1
A. Right along the edge of this building, in between tl1ese
two buildings there is a fence or concrete abutment whieh
extends from approximately here, it does not show on here
hut it is there (indicating).

"T
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Q. That is 200 feet down the road, isu 't iU
A. It is the width of this man's property or the driveway
of his station, sir. I coul<l not say whether the man could
make the tum or not.
Q. I repeat my question. That if it had occurred 30 or 40
feet west of where you fomi<l what you said is the point of
the accident at a point 30 or 40 feet west of the point where
you said the accident occurred, it is plenty of room to pull to
your right and go into that opening, isn't itf
A. Yes, sir.
Mr. Moncure: That's all, sir.

RE-DIRECT EXAMINATION.
By Mr. Ashby· Allen:
Q. Mr. Hubbard, will you point out here which way the
tractor trailer was headed and which way the autopage 61 r mobile was going f
A. The tractor trailer ·was traveling east in this
lane here (indicating). The station wagon I imagine wa·s traveling west in the westbound lane1\Ir. Moncure: He doesn't know what lane.he vms traveling·
in, he was not there, sir, and I object to the question.
A. ·well, the skid marks from the tractor trailer indicate it
started the skidding· while in the eastbound lane, no skid
marks from the station wagon to indicate where it was, sir.
Mr. l\Ioncurc: W'liether he ever put on brakes or-

Q. ·where di<l the tractor trailer end up f
A. Blocking the entire westbound lane, the center traffic
lane, and approximately 2 to 3 feet of the eastbound lane, on
approximately a 45 degree angle. The tractor itself was
standing I would say directly across the westbound lane, hut
the trailer itself was on a small angle over aeross the back of it
blocking two la_nes and part of the third lane, sir.
Q. Coultl you tell us this, would a car coming from Richmond going west towards Charlottesville, would where this
circle is here, is this service station or this area to which Mr.
1\Ioncure referred, is this west of the tree or is it
page 62 ~ cast of the tree f
A. It is ·west of the tree, sir, it is I would say be-
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hind where the accident stopped, ·where the vehicles stopped.
It is west of where we found the vehicles, sir.
Q. Then, if the automobile was traveling west towm·ds
Charlottesville which point would it get. to first, the point
where you found it at the time of the accident or the point
that Mr. Moncure referred to?
A. I bclieYe you would reach the point where the vehicle
was found, sir, it would have to.
1

•
page 68
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"WILLIAM HODGES,
a witness introduced in behalf of the plaintiff, first
being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Allen, Sr.:

Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
page
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Will you state your name, please, Mr. Hodges?
William Hodges.
How old are you, sir T
Thirty-eight.
Where do you live, sir?
3701 Jefferson Davis Highway.
Have you a place of business on Route 250?
I did have.
You did havef
I recently moved to 3701 Jefferson Davis Highway.
"'nere were you living on May 14th in 19527
Route 250, approximately 11 miles out of Richmond.
How close to the highway 1
Right on the highway.
What sort of place did you operate there!
A. Grocery store and gas station.
69 r Q. Did anyone come by your stat.ion on the
night of the 13th of :May of last year 1
Yes, sir.
About what time?
_
I think it was somewhere between 11 :30-and 12 o'clock.
What sort of a motor vehicle was this person driving?
One of these large tractor trailers.
Did the operator come in your place of business?
Yes, sir.
Could you identify the operator in the courtroom here 1
Yes, sir.
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Q. ·where is he?
A. Sitting right there behind this man in the gray suit (indi('ating Mr. Nash).
Q. vVill you tell us what took place when he came in your
place of business?
.A..
en, I had retired at approximately 10, 10 :30, or it
could have been Inter than that. Anyhow, I dozed off and I
heard a large trailer pull into the front there. "\Ye have a
gravel highway there and when they pull in it makes a commotion, pretty much of a commotion. And I got
page 70 } up and went to the front of my business. I had
to go through two rooms to get to the front. And
I turned the lights on, I thought probably he was out of gas
or wanted gas.
I turned all the lights on and I stood there I guess for a
couple of minutes. And he did not get out and come in and I
walked back behind the counter after the door was unlocked.
Then I heard his car door open and heard him get out and
come around and come in the store. And I had walked from
behind the counter out towards the front of" the door. Aud
he asked me the minute he got in the door, he said he just
wanted to get a cup of coffee. And I told him I did not have
any coffee, that I could give him a Coca-Cola. He said, ''Well,
I just had a Coca-Cola back down the road a ways and it
didn't do me any good. I am pretty well worn out. I have
driven since early this morning, and I wanted to get something to revive me like a cup of coffee if I could get it.''
· At the time we were repairing our kitchen and did not have
a City permit. I had coffee but I could not sell him any coffee
under the City ordinance. So he seemed to be debating
whether he should drink a Coca-cola or not. And. he decided
to drink a coke and I got him one and he drank it. And he,
I imagine he was there for about five minutes, and
page 71 ~ we had a little conversation during that time. And
· after he drank a Colo-cola he got out and went out
to his trailer. I turned the lights off a.nd went on back in my
bedroom and laid down. And I told my wife at the time
thatQ. Don't tell what you told your wife. You just describe
the man as he appeared to you.
A. Well, he was short, heavy-set man.
· Q. I don't mean that type of description, but I mean a description indicating whether he was virulent or tired or what
notf

,v
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A. vVell, he looked pretty much worn out to me. I mean
he looked like he was ready to pitch over.
Q. "\Vhen he wei1t on out how long was it before the truck
moved away!
A. vVell, I think it was around 20 or 25 minutes, I woul<l
judge it to be 20 or 25 minutes.
Q. Harl you been to sleep?
A. No, sir, I had laid down on the bed and I was hoping
he would go to sleep in the tractor. I was hoping he would
just go to sleep and sleep there until the next morning becan.se
I was pretty well convinced he was worn out and was ready
to go to sleep.
<i. Now did you hear anything going on out there in the
truck before the truck went away t
page 72 r A. No, I heard some commotion like somebody
walking around out on the gravel there, but that's.
about all I heard.
Q. Walking around near the truck or somewhere else1
A. ·well, it would have to be near tho truck because the
truck ·was parked in front of the business.
Q. V\Thich way did he go when he pulled out?
A. His truck was headed for Richmond, I don't know ·which
way he ,xent, I did not look.
Q. ·when he came in he was headed for Richmond?
A. Yes, sir.
(J. Diel you see a similar tractor the next morning and also
trailer anywhere near Coleman-Scales 1
A. I came by Coleman-Scales and I could only see the back
encl of the aluminum trailer, but they had the statio1i wagon
out front, I did see that.
Q. Ho,v far is your place from the City limits f
A. From the City limits?
Q. Yes.
A. I imagine it is around 7 or 8 miles to the City limits, it is
11 miles from there into town because it is a mile post a
couple hundred yards from my place 011 the highwa.y. .It is
11 miles to Richmond. The fact of the matter was that he
asked me how far it 1'1as to Richmond and I told
page 73 ~ him by that sign 011 the highway.

CROSS EXAMINATION.
Bv l\Ir. Moncure:
·Q. You are not in the City limits, are you, out there I
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A. No, sir.
Q. Then what in thunder does the City ordinance have·to do
with your selling coffee f
A. '\Vell, I don't know about the City Ordinance but-w·cll,Q. One second, now, sir, didn't you say the reason you
could not give him a cup of coffee was that the City Ordinance
would not let you sell it, is that what you said?
A. ·wen, the City Ordinance and the County. And the(J. Did you or did you noU

Mr. Allen, Sr.: Let him answer the question, Mr. Moncure, don't keep interrupting him.
l\Ir. Moncure: This is cross examination.
The Court : Go ahead.
Q. I am asking you, did you or did you not in answer to
Mr. Allen's question give as the reason you would
page 74 ~ not sell this man a cup of coffee was because the
City Ordinance would not permit you to, did you or
or not say that?
A. I did.
By :Mr. Allen, Sr.:
Q. vVhy did you say that 1
!Ir. Moncure: One second there.

A. vV ell, I live in the City now and I got confused in that
one thing because it was a county. Henrico County officials
that came out and checked my place, they told me I would
have to do some improvement there to get a permit.

RE-DIRECT EXAMINATION.
By Mr. Allen, Sr.:
Q. You mean a Henrico County official checked your place?
A. Yes, sir.
.
Q. Do you know whether they have any county ordinances
about that or not?
A. They do have, sir, I know that because they would not
let me sell anything to eat or any coffee or anything pertaining to a restaurant until I did the improvements out there. In
fact, that is the reason I disposed of the place and moved into
town.

so
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page 75 ~

RE-CROSS EXAMINATION.

Bv l\Ir. Moncure:
·Q. And you have confused it in your mind as to whether
you were in the City or in the County since this thing happened last May 1
A. I just never gave it a thought.
Q. And you could be confused on the man who came in there
that night, too, couldn't you, there is a possibility of tlmt,
isn 't there 1
A. Vl ell, I am. pretty well convinced he is the man.
Q. You could be confused, though, couldn't you?
A. I don't think so.
Q. You didn't think you could be confused on the Ordinance
until you inacle the misstatement about it, did you, sid
A. (Witness makes no reply.)
·
Q. Do you want to answer the question 9r not, sir?
A. Well, if you will explain the question to me.
Q. I will withdraw it. Let me ask you this, sir. If a man
was as worn out as this man that came in your place of business was according to you, even if you could not sell him a cup
of coffee and you were fearful of bis leaving your
page 76 ~ place, why didn't you give him a cup of coffee?
A. To tell you, frankly I did consider that.
Q. But you clidn 't do it, did you, sir¥
A. I thought perhaps the man might resent it.
Q. And all you saw when you came down Broad Street was
the tail end of a truck in front of Coleman-Scales f
A. Right.
Q. You did not know it was any accident or anything, did
you?
A. Oh, yes.
Q. "Who did you go to tell about this man who came into
your place, was Mr. Burkhardt the first person you ever mentioned it to?
A. No, sir, I never-I tell you, when I knew about the acciclent it was like this. The sawmill boys that goes to work on
the sawmill, they came in my store tbe next morning· and was
telling· me about it. That was the first I knew about the accident. Then coming· to work, I worked in town at the time,
coming to work I stopped at that store occasionally anyhow,
knew the man running the store, and looked the scene over
where it had run into a tree there. All the time I was wondering in my mind if it was the trailer which bad pulled in front
of my place the night before.
0
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Q. What color was the truck that pulled into
your place!
A. It was big aluminum trailer..
Q. What make was it, si:r;?
A. I don't know.
.
Q. There are hundreds of them like that on the highway,
are there not, sir?
A. Yes, sir.
Q. What sort of clothes did this man tl1at stopped in your
place hav.e on?
A. It seems to me that he l1ad on dark blue trousers and a
jacket, it seems to me.
Q. ·what color, you say it seems to you, did.,he or didn't lie?
A. Well, I tell you frankly I never paid too much attention
to bis clothes that be had on.
Q. Did he have on a hat or a cap 1
A. He did not have on either one. ·
Q. Or eye glasses f
A. No, sir.
Q. When did you first see this gentleman, when Mr. Allen
pointed his fing·er that way and said, ''Is this the gentleman
here sitting in the courtroom?''
A. No, sir, I seen this man in my place on the night of May
13th.
page 78 } Q. Sir?
A. No, sir, the first time I seen that man was in
my place on May 13th.
Q. When was the next time you saw him?
A. In the courtroom here at the time of the other trial.
Q. Upstairs on the fourth floor?
A. Yes, sir.
Q. And someone pointed him out to you up there, didn't
they?
A. No, sir, I went into-I started through the courtroom up
there to the Sheriff's office, and I started asking someone, "I
wonder where Sheriff ,Villard 's office is.'' And he was there
leaning over a desk talking to another man, and I recognized
him. And I didn't speak to him then, when I came out in the
hall I said, '' Hello, M:r. Nash,'' and he said, ''Hello.'' I said,
"Do you remember me?" He said, "No, I don't." And
thenQ. Tell me this, if you willpage 77}

:Mr. Allen, Sr. : Let him finish, Mr. Moncure.

Supreme Court of Appeals of Virginia

52

Carl Torrencer
Q. Go right ahead, sir, had you :finished 7
A. Yes,. sir.
Q. How did you find out his name was Mr. Nash 1
A. By them. I asked some of them, some of tbe
page 79 ~ attorneys what the man's name was who was driving the truck, they told me his name was Nash.
l\fr .. l\foncure: That's all~ sir.
Mr. Alleri, Sr.: Tlmt's all.

*
page 80

~

9

CARL TORRENCE,

a witness introduced in behalf of the plaintiff, first

being· duly sworn, testified as follows:
I

DIRECT EXAl\HN.ATION.
By Mr. Ashby Allen:
Q. ·wm you tell us your name and how old you are and your
profession, please, sir 1
A. My name is Carl Torrence, consulting eng·inecr, age 41.
Q. At our request did you go to a place on Highway 250 and
west of the City of Richmond 3 or 4 or possibly 5 miles and
make an engineermg diagram including· mea~urements of
things which you found there in the highway at the time, also
the width of the hig·h,vay and other markings and posts and
mailboxes and so on 1
A. I did.
Q. Will you look at this, please, and tell us whether this is
the engfoeering diagram which you made¥
A. Yes, sir, this is the map that I made.
Q. vVill you give us the directions on that, please f
A. Yes, sir. This is east going towards Richmond, that is
to the right side of the map. North is to the top
page 81 ~ of the map. (Indicating.) This is a map on a
larger scale here, Mr. Moncure, this one is 1 inch
equal to 20 feet.
Right down there, the map is marked "west to Charlottesville'' and over here it sl1ows the direction going to Richmond.

Mr. :Moncure: I have no objection to that, sir.
Q. This is the sketch which you made, Mr. Torrence f
A. Yes, sir.
.
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Q. N o-w would you explain this to the jury, please. Tell us
where you made your notes if you will, pfonse?
A. This survey was made on May 24, UJ52. I think it ,voulcl
be clearer if you fold this map about halfway so that they will
only sec the bottom part of the map at first.. ("Witness folding
map.)
This is a plan of tbe hig·hway here, g·entlemen, this point to
the left end of the map is 600 feet east of Parham Road, and
just east of that is the :Mount Vernon Church. Then it is tlrn
dl'iveway in and out, this is in a circle here. Then comes
Thompson Lane, next is Jack's grocery store, then Hierholzer 's st.ore.
Excuse me, may we also use this map, too, this aerial photograph to help point out some of the places which
page 82 ~ are on this map?
Q. Yes,. sir.
A. All right then. This is Jack's s_tore here, that compares
to this mark on here, next is Hierholzer'H store, and that is
the one with tlrn drive-under service station. Then it is a
larg-e tree UJ) here, and that is this 40 inch tree marked here.
And in order for you to scale any distances, the tree is taken
for measnrcnwnts both cast and west. And then these little
marks, these dnrt marks here like 099, that means it is 99 feet
W'CRt of that t1·ee, ,Jack's grocery store. This right side here
would he 151 feet west, you see, the left side of the store. Then
it is 181 feet on this side (i11dicnting several things on map).
So yon sec, I can pick out any distance to any sig11 or store.
Then the distances back from the highway are marked with
an arrow at ench encl of the line. The map covers a space going west of GOO feet and going east it covers, about 500 feet
cast which is shown here. Lively's Antiques Shop is on the
south side of the road, and it is a mailbox here (indicating· 16
feet from the tree.
This line he-re shows a profile of the road, the high points
as you can see, the high point of the road is marked here. The
top of the grade is 30 feet east of the. tree. The
page 83 ~ low point down here, it is 1 per cent gTade clown
headed west from Lively's, the bottom of the grade
is 300 feet. west of the tree. The total length of the, grade
is 330 feet, and the gTade ri8es 3 feet 4 inches, which is equal
to a 1 per cent grade. Then the grade starts down towards
Richmond at 1.8, that would be 1 and 8/10 feet per 100 feet
of road. The gTade also µ;oes up to the w_est from the low
point here at ao feet, and 300 feet west of the pole it goes up
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towards Parham Road, that is one and three-quarters per cent
or one and three-quarters feet per hundred. These lines here
are the lines in the roaclMr. George Allen, Jr.: Those lanes are 11 feet, I believe.
A. ·well, the center lane is 10 feet 1 inch from center to
center of the wllite marker. The westbound lane is 10 feet and
1he eastbound lane is 10 feet 3 inches. That measurement was
taken here wltere these are marked here, just near the big
1ree or in front of Hierholzer 's store (indicating).
Q. Tell us what each line on this vertical scale here is f
A. Each line on the vertical scale represents, the vertical
scale is one inch equals six feet, and tho horizontal scale is
one inch equal to twenty feet. That is marked unpage 84 ~ derneath the title here, the pro.file of the highway.
Now this i& a larger scale section of the highway
that is very much larg·er, it is one inch equals four feet. It
only covers a short length of highway, just a short distance
cast and just, let's see now, about 100 feet west of the tree.
Herc is the 40-inc.h tree marked here, it is 24 feet back from
the hig·hway. It is a mailbox 9 feet back from the highway.
There is an entrance to-a tar and gravel apron entrance to
Hicrholzer's store starting at the mailbox, and there is a pole
here, some utility pole is marked here, and it is a sign on the
ground marked Hierholzer 's.
By A Juror:
Q. Does that g·o in the same direction as the bottom one?
A. Yes, sir, it is the same direction and it is this piece right
here that I will mark approximately on the smallerscale map
where it is, I will mark that for you, sir. It is about this piece
that I have marked here made up in a larg·cr scale. These
white lines are actually measured on the job. The dotted line
is only a projection, and of course does not appear on the pavement. This dotted line is a projection of the lane
page 85 ~ marked (indicating). These lines here are skid
marks that appeared on the highway as of May 24,
1952, dual wheel skid marks across the white line at this point.
Then it is 52 feet 8 inches here, from here to here. And it
crossed the next lane marker right here (indicating). And
there is a cut in the pavement at this point here (indicating).
The measurements are shown, both measurements to where
the cut starts and where it stops, they are all marked on the
map. There are some cuts in the pavement and were some off
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the edge of the westbound pavement at tJiis point here, which
is 20 feet west of the tree.
Q. This is the skid mark here?
A. The overall length, it was 14 feet and 2 inches of skid
marks before the one hit the center line of the lane marker,
marking the center lane and the eastbound lane, and from that
pointQ. Indicate which one of the two skid marks that is now?
A. This is it here. That is, 14 feet 2 inches from the beginning of the skid mark to where this skid-this part of the dual
wheel skid mark crosses the white line, and then it is 11 feet
.and four inches until the other dual wheel bits the white line .
.And then it is 28 feet 10 inches of continuous skid
page 86 r to where these figure& here are taken (indicating·).
It is to where tbe nearest mark to the lane marker
is.5 feet, virtually the middle of the hig·hway. That is why it
is taken at this point, it is where the nearest skid mark is 5
feet- from this lane, which would make it 5 feet 1 inch to this
marker for the center lane, and the westbound lane, you see.
Then the skid marks blurred a little as they play out completely for a $ feet spac.e. Then the skid marks pick up again
and cross the marker dividing· the westbound lane making 52
feet 8 inches from the initial crossing of the eastbound lane
marker and westbound lane marker.
Q. Any explanation for the skip in the skid marks there Y
A. None, but it did not show on the pavement. I measured
what was actually there on May 24th. These were the marks
that were actually visible and clear.
By Mr. Ashby .Allen (continued):
Q. Will you indicate what this is Y
.
A. These marks here, I thought I explained that before.
They are cut marks in the pavement. They are not skid marks
but are cut marks, where the pavement is actually cut, it runs
- from a half to one-inch wide and it runs on across
page 87 } the approach, the gravel and tar approach to Hierholzer 's store, and even across to the dirt. And
those marks are given here as the dimensions of them.
And I would say right here that from the center line of the
pole to where the mark finally played out in the dirt is 12 feet.
Then 8 feet further west the marks came off of the pavement
onto the apron aproaching Hierholzer's store. And then it
is 6 feet more of marks on the pavement and at that point the
mark is 4 feet 2 inches from the edge of the pavement. It was
also another mark here I did not describe. It is 5 feet away
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and parallel to it, but it did not continue ou off the pavement.
That is this mark here (inclica.ting) which has a-broken place
where it was no mark for about 4 feet. I have a little scale
here, now let me see, oh, about a foot and a half it was broken,.
about a foot and a half mark. And then a bout a foot and a
half broken, and then about 6 feet of marks. Those are tbe
marks that actually existed as the bighway was on that sarne
day.
Q. Now can you indicate here on the topmost or thcf:c three
drawings where the crest of the grade is coming from the east
g·oing west as you approach that 40-inch tree 1
A. Yes, the top of the grade is 30 feet east of the
pag·e 88 ~ large tree. That would be 7% inches, because this.
is one inch equals four feet, to make it over here,.
it being actually off the map that I have di~awn there, it would
be off tbe map here. But it is 30 feet east of the tree.
By A Juror:
Q. What is the distance from the top of the grade where you
said was 30 feet east of tbe tree, what is the distance from that
down here to the end of these skid marks, from the top of th~
grade back here (indicating) ·t
A. Yes, sir, I have a figure here. I don't have them added
up, but I can do it. It is 30 foot 8, 40 foot 4% 56 foot 8, 90
feet 6, 101 feet 10 inches, 11.G feet from the tree to where the
skid marks first appear, 116 feet even. So 116 feet west from
the tree is where the marks began, m~cl the top of the grade· i~
30 feet east.
Q. That would be 146 feet then?
A. Yes, sir. These figures all appear on here but bad not
been added up, I did not have the overall figure.
Q. ·what is the overall length of the tractor and trailer he
wa.s driving on the higlnvay l
A.. I don't know about that.
1
,

By !fr. Ashby Allen ( continued) :
Q. Tell him the measurements you made of the
page 89 ~ tractor?
A. I l1ave some measurements of the tractor, I
do not have any of the trailer. These were made on May 24tl1,
and the tractor was parked on Ryland Street near the corner
of Broad at Coleman-Scales Motor Company. And I took
these measurements there on Ryland Street. I do not have
any information concerning the trailer. This is the tractor
here and the diagram of it.
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It was 12 feet and 6 inches from center to axle, 12 feet 6
inches from center to axle, right there (indicating). And
there was a broken spring, front spring· with a point, and when
I measured it the point was pointing to the front of the truck
at one point and it was on the pavement, from the point of that
broken spring to the center of the rig:ht rear tire was 15 feet
and 5 inches.
Then I have the widths of the tires here, the treads of the
tire. The outside edge of each tire was 7 feet 8 out to out.
Then the measurements arc given here. The tires don't
measure the same width of tread, do you want that information?
Mr. Ashby Allen: No, I think not.

Q. Are the measurements which appear on that diagram
actually made by you, did you actually do it yourpnge 90 ~ self'¥

·

A. Yes, sir, they were actually made by me.
Q. On the 24th 1
A. Yes, sir.
By A .Juror:
Q. (Indicating) Is that the furtherest point cast that yon
brought this grade clown, is there any cliange in the gTade back
there ( indicating·) f
A. This is as far as I carried out the grade, but it appears
to be continuous for some distance, about 300 feet, it was at
least continuous that far.
Q. The only thing between the highway and this tree is the
nrnilhox, is that right f
.
A. Yes, sir, 9 feet from the edge of the highway is a mailboxQ. No trees or shrubh~ry or obstructions or anything in
there, is that right, just this mailbox?
A. No, a mailbox was the only obstruction. I have it also
here, 9 feet and 24 feet it was no obstruction in that space
there, no, sir.
Q. If there had been any obstruction on tliis side (indicating) would you have indicated it°?
A. Yes, I have ii1dicatecl the mailboxes on the south side of
the road. And there is a group of mailboxes here
page 91 } opposite Thompson's Lane. It is a highway marker.
and a culvert just east of Thompson's Lane which
shows on the south side. Across from .Tack's grocery is a
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U. S. Route 250 sign. It is also a utility pole that shows here.
The measurements are not given, but it is to scale.
Q. How many feet from the highway is that, sir?
A. 16 feet from the edge of the hig·hway it is a poJe here
(indicating). The only other thing of note here is a mailbox
for Lively's Antique Shop, it. is 16 feet east of the tree.
Mr. Ashby Allen:
<lence, please, sir~

,ve would like to offer this map in evi-

Note: Said engineering plat is now marked and filed ace~rdingly as Plaintiff's Exhibit No. 37.
·
CROSS EXAMINATION.
By Mr. Moncure:
0

Q. You do not show any trees over here at all, aren't there
some small trees along that power linef
A. Not within the limit of that pole, not within 16 feet there
is no trees.
Q. "\Ve11, I mean east or west of the pole aren't there some
trees there? I will hand you one of those pictures,
page 92 ~ we have some pictures here showing some trees.
(Indicating a picture.) Mr. Torrence, there are
some trees along in there, closer to the road than the pole,
isn't that true f
A. They seem to be about in line, yes, sir, or a little closer,
I don't have that.
Q. You do have them on there or not, which is it, sir?
A. Let's see if I have that area within my map. No, sir, I
don't have the trees.
·
Q. Now coming· back up here to your place that you ref erred
to as being the driveway into this store, which is on the north
side of the highway 1
A. Yes, sir.
Q. Where does that driveway into this store appear with
regard to where that tree is f
A. It starts ·about a foot and a half west of the tree.
Q. How many feet is it from that point down to where you
found these gouged out places shown in the middle lane of that
three lane highway from where the driveway starts into the
store?
A. It is 38 feet and 8 inches from the tree line to a point 2
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foot 2 inches west of the gouge so that would be 36 feet and 6
inches. And then if this is a foot and six inches
- puge 93 } that would be 35 feet from the center line of the tree
to where the cut in the pavement first started.
Q. So it is approximately 35 feet ,vest of where the drivein commences to where you found the gouged· out places 7
A. Yes, that's right.
·
Q. How wide is this drive-in opposite the point where the
accident occurred, how much space do you have to drive in
over there?
A Juror: Is that where tlle accident happened, where the
gouged out marks are?
Mr. Moncure: The evidence will show you more of it prescently, I don"t believe that has been brought out as yet.
A. Mr. Moncure, do you meanQ. I mean how wide is this place over here (indicating)?
A. It is 48 feet 6 inches to his store and it is 32 feet 6 inches
to the edge of his canopy over the drive-in.
Q. And it is a tar and gravel apron there 32 feet wide opposite this place to pull over into his store?
·
A. Yes, sir, that's right.
·

By A Juror:
Q. Do you have any dimensions on the length of
the trailer?
A. No, sir, I never did see the trailer.

pag·e 94

~

Mr. Ashby Allen: Do you have· the measurements on the
length of the trailer, Mr. Moncure?
·
Mr. Moncure: 44 feet 11 inches from end to end, tractor
and trailer. We will admit that if you all want us to, Mr. Nash
bas said before that is the right length.
By Mr. Moncure (continued):
Q. You do not show any ditch at all in your blown-up plan
over here along the southern side of the road 7
A. That is a very small shallow ditch, this is gravel here.
Q. Please answer my question, you do not show any, do
you?
A. No, sir, I don't show it.
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RE-DIRECT EXAMINATION.
By Mr. Ashby Allen:
Q. Describe the ditch which was there, :Mr. Torrence.
A. The ditch is virtually non-existent there. It.
page 95 } is where the grass bank comes down and it is a very
small drainage place, probably a foot wicle" ancl below the road level, too, because the culvert is this point right
over here, it is a culvert down there as marked on here.

RE-CROSS EXA:MINATION.
By :Mr. Moncure:
Q. The elevation of this field right here (indicating·) is right
much above the surface of the road, it is a little bank going up
from that ditch into the field, isn't it 1
A. ! es, sir, it is a grass bank that goes up into that field,,
yes, sir.
Q. How deep is that, sir 1
A. I did not make an observation of that.
Q. In other words, you don't know?
A. No, ~ir, I don't ..

..
page 148 ~
page 96 }

Mr. Ayres: I have no further questions.

RAYMOND POOLE,
a witness introduced in behalf of the plaintiff, first

being· duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Ashby Allen~
·Q. Tell us your name, how old yon are, and your ocrupation,
pleasej ·
A. Raymond Poole, thirty-six, Manager of Coleman-Scales
garage.
Q. About midnight of May 13, 1952, did you have occasion
to go out about 5 miles west of Richi110nd on Route 250 to au
accident!
·
A. Yes, sir.
Q. Did you ln·ing any of the vehicles in yourself1
A. I brought t11e station wagon in.
Q. Can you tell us when you arrived at the scene of the
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accident whether or not this is the condition in ,vhich you
found the station wagou (indicating a photograph) f
.,A.. Yes, sir.
Q. ·wm you come over here and tell these members of the
jury, please, how you picked this station wagon up and what
you did to iU
page 97 ~
A. "\V ell, I backed up to it and pulled it across the
road, over on the left side, on the right side headed
east, you see. I backed up to it out there and pulled it over to
the right side of the road off the highway so I could pick the
whole thing up, becam;e it was all locked up. I had to take the
whole thing up to bring it in. because it would not roll.
By A Juror:
Q. That was headed towards Richmond then f
A. Yes,sir.
Q. It would not roll at all 1
A. No, sir.
By Mr. .Ashby Allen:· ( continued)
Q. I band you Plaintiff's Exhibit No. 22 and ask you if you
can see a mark right here (indicating), and if you can see it,
tell us if you recognize that mark, and if you know what made
it, sir?
A. That mark there is, that right here can come from the
wheels on that car where it was sliding from where it was
picked up at over to the right side of the road, from sliding
across the road to get it out of the highway.
Q. Could you point it out on this picture, too, so that the
jurors can see itf'
A. Yes, sir, right here (indicating), it comes across here.
page 98

r

By l\I r. :Moncure :
Q. Where you pulled tbe thing a,1my east of

where it wns ·?
A. From where it was across the road towards Richmond
to get it off the highway so I could pick the whole thing up.
l\ir. Moncure: Your Honor, I don't Ree what bearing that
has on tllis case in any way, shape or form.
The Court: The marks which he made, Mr. Moncure.
Mr. Ashby Allen: "\Ve just want him to explain those mark~
which he made.
The Court: He asked him if he c.ould explain what those
marks were.
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Mr. Moncure: ·we will admit thev were made.
l\Ir. Allen, Sr.: It is just to explaii1 they were not made in
the wreck.
l\Ir. Moncure: None of us has ever claimed thev were. I
will tell you right now on the record. we are not" worrying
about any marks except the marks west of the tree leading up
to the tree.

By Mr. Ashby Allen (continued) :
Q. When you brought the ·station wagon on in
where did you put it?
A. I set it out in front of the _place rig·ht in the driveway,
bv the office.
~ Q. Diel you bring it in under cover or not?
A. The whole thing was up on the back end of the wrecker.
Q. Did you ever bring j.t in under the roof of ColemanScales 1
A. Oh, yes, sir, put it right inside.
Q. I hand you two photographs, one of which is marked for
purposes of identification as Plaintiff's Exhibit No. 12 and 1
will ask you if that is a picture of the station wagon?
A. Yes, sir, that is a picture of it.
Q. And I hand you another photograph whic.h has been
marked for purposes of i~entifi.cation as Plaintiff's Exhibit
No. 11 and ask you if that is the station wagon,
·A. Yes, sir.
Q. Can you tell us whether or not these two pictures show
the condition of the station wagon at the time you picked it
up so far as its physical condition is concerned t
A. Just like the way I picked it up, the s11.ape it is in.
page 99

~

page 100

~

l\Ir. Ashbv Allen: v\Te offer these hvo exhibits
in evidence ·as Plaintiff's Exhibits Nos. 11 and 12.
Mr. Moncure: vVe have no objection whatsoever.

Note: Said pictures are now marked and filed accordingly
as Plaintiff's Exhibits Nos. 11 and 12.
Q. Do you know who pulled the tractor in, sir¥ .
A. Mr. Houston Lay.
Q. Did you see Mr. Lay pull in the tractor1
A. Well, be pulled out in front of me, you see, I was on the
side of the road and picked mine up and he come on down the
road in front of me. I was awav from where thcv were working on the tractor, I dicln 't wori{ on the tractor at all.

S. M. Daniels v.- O. I. Whitten Tran sfer Co., et al.-

(J

Raymond Poole.
Mr. Moncure: No questions.
By Mr. Ashby Allen (continued)=
Q. Mr. Poole., I forgot to ask you approximately when did
the tractor arrive at Coleman-Scales,. if you know1
A. Well, I would say about an hour later after I had come
in.
.
page 101 } Q. And where was the tractor placed?
A. It was pla·ced out on the side of the building
on the street.
Q. Do you know how long it stayed there on the side of the
building on the street t
A. I would say approximately two days, I am not positive
of it, though.
Q. Then what happened to iU
A. We put it on the inside, then we had it down our lot
where we kept our ca.rs which were wrecked right bad down
the lot, you know, we had it down tl1ere for a while.
Q. I believe Coleman-Scales is open 24 hours a day?
A. That's right, sir.
A. At all times.
Q. So as far as you know was anything done to this tractor
after it arrived at Coleman-Scales other than Mr. Lawrence
Cecil and Mr. Obenshajn taking off the front wheel and the
dust plates on the two rear whe~ls 1
A. No, sir, not as far as I know, sir.
,.J. I hand you two pictures marked for purposes of identification as Plaintiff's Exhibits 25 and 26 and ask ·
page 102 } you if they are pictures of the tractor?
.
A. Yes, sir, these are pictures of the tractor.
Q. Is the tractor there in approximately the same physical
~ondition it was that you saw it on the night of the accident?
A. Yes, sirree.
Mr. Ashby Allen: ·we offer this exhibit as Plaintiff's Exhil1it No. 25 and this one as Plaintiff's Exhibit No. 26.
Note:· Said pictures ai:e now marked and filed accordingly.

Q. Did you have occasion to notice the rear dual wheels of
the tractor at anv time!
A. No, sir, I didn't pay much attention to it, to tell you the
truth.
::M:r. Moncure: As to tho~e pictures, we have no objection
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to them now. And I have no objection to this one either, sir
( in die a ting).
Mr. Ashby Allen: "\Ye offer ~n evidence, sir without objection Plaintiff's Exhibit No. 14.
page 103 ~

Note: Said picture is now marked and filed
accordingly.

Q. What finally happened to the tractor, did you know, sir!
A. It finally went away from there on a trailer, somebody
I understood bought it. I don't know about that proposition
on it, sir.
Q. ·what happened to the trailer itselH
A. Did you mean the trailer1
Q. "\Yell, I asked you about the tractor, now I ain talking·
about the trailer.
A. The trailer left sometime the next day. They sent another tractor here and got it and carrie·d it away, that is what
I heard. I did not see them when they come after it.
Q. \Vere you on nig·ht duty at the time 1
A. On night duty, yes, sir.
Q. "When you came back on nig·ht duty the following night
the trailer was gone'?
·
A. Yes, sir, it was gone.
CROSS EXA-1\f.INATION.

By :Mr. Moncure:
Q. So as fa1• as these people taking off the dust
page 104 ~ plates or wheels or any of those things, you did.
not see them do it, did you f
A. No, sir.
Q. You did not see them or supervise it?
A. No, sir.
Q. So you just went there one time and they were on and
one time they were off, is that right!
A. They was off one time bec~use they were out there
working· on it taking pictures of it.
Q. You don't even know who took it off, do you'?
A. No, sir, I don't.
Q. Or what they did when they took it off?
A. No, sir, because I was working inside.
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HOUSTON LAY,
a witness introduced in behalf of the plaintiff,

first being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Ashby Allen:
Q. You are l\Ir. I-Iom:ton Lay f
.1\... Yes, sir.
Q. On the night of :May 13, 1952 were you working at Coleman-Scales 1
·
A. I was.
Q. In what capacity did you work there, what was the nature
of your employment f
A. Driver of wreckers and most anything around there.
Q. Did you have occasion to go out on Route 25.0 that night
approximately 3 or 4 or 5 miles from the city limits to an accident?
A. I did'.
Q. Did you bring any of the vehicles ·involved in to town?
A. I brought the tractor in.
Q. You brougl1t the tractor in!
A. That's right.
page 106 ~ Q. ..When you arrived on the scene of the accident did you see the tractor in this position (indicating) f
A. I did not go around behind it.
Q. I am speaking of the tractor now, and I am referring to
Plaintiff's Exhibit No. 11
A. As far as I can judge, that is right.
Notc : Off the record discussion.

Q. ·what did you clo to tho tractor in order to bring it in,
how. did you pick it up and how did you bring it in 1
·
A. "\Vell, the other wrecker was there with me and he hooked
on to tlie trailer at first. The fifth wheel was broken off tho
tractor, and he booked on to the trailer first to take it off to
keep it from sliding off, you see, because the fifth wheel was
broken loose from the tractor. And he towed that over to the
side and helped me. I hooked on to the front of it and pulled
it up by a mailbox and pulled the mailbox down. I remember
·. that. And on up to the yard and back on to the road and we
stai·ted in towards town with it.
Q. ·what happened as you came in towards town t
A. I don't know· how far it was, but Officer Hubbard sig-
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ualled for m~ to stop. It was all three trucks in a
page 107 ~ row there and the Police escort in front and behind
us. .And Officer Hubbard motioned for me to stop.
And so he -pulled up alongside of me and said that the truck
was on fire. So I pulled over to the side of the road and
he g·ot out with a fire extinguisher and started putting it on the
fire, or rather where the smoke was coming from, and I got
back out of the way from him. .After we got that straight l1e
said to pull it over on the side of the road. And we pulled it
over there until the Fire Department got there.
Q. Then what did you do 1
A. I got in the wrecker with the otber boy then because the
truck was in gear and we jammed. So I come on buck in to
Richmond and got my tools and went back out and pulled the
drive shaft off and brought it on back in.
Q. You did what to iU
A. Pulled the drive shaft loose.
Q. After you did that did you have any more tr'ouble coming
in Y
A. Not as far as I know of. I tried to pull the axle and it
was jammed and I could not get the a.xle out) so I pulled the
drive shaft loose.
Q. After you pulled the drive shaft loose it.
page 108 ~ rolled all right?
A. As far as I know it rolled all right and we
come on into Richmond.
Q. Where was the smoke coming from?
A. ·well, around the transmission so far as I could see, I
did not get close enough to it to distinguish where it was
coming from.
Q. You said around the transmission 7
.
A. I said I didn't get close enough to it to distinguish where
it was coming from, but it was coming from under the cab, and
well, where the transmission should be more or less.
Mr. Moncure: Now we do not want anv of this "more or
less' or neither any of this uncertainty. If he doesn't know I
object to his making hazard guesses.
A. It was, it was coming from around the transmission.
Q. Where did you disconnect the drive shaft Y
A. From right in front of the rear housing into the first
coupling joint.
' Q. Could you tell us wh.ether or not the engine would turn on
this tractor when you were pulling it down the road?
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A. Oh, no, it could not turn.
Q. Was the tractor in gear while you were trypage 109 ~ ing to do it?
.
A. At first it was.
Q. That was the time you disconnected the drive shaft Y
A. It was still in g·ear but it did i1ot need anything because
the clutch could not turn over, just the rear turning over.
Q. Is that what produced the smoke t
A. At first I could not tell whet.her it wa~ or not, it was coming from around the transmission, the smoke was.
Q. And after you disconnected the drive shaft then that
bi·oke the link between the engine and the rear wheel and~fr. Moncure: Let tlris witness tell what he did. I submit,
Mr. Allen, that you may be a mechanic, but you certainly leading him around by the nose. Let him tell what he did.

Q. ·what was the effect of disconnecting the drive shaft, Mr.
Lay?
A. "\Yell, it stopped the clutch from turning over, the transmission from turning over.
Q. Can you tell us whether or not t11at broke the link
between the engine and the rear wheels?
page 110} A. That broKe the link between the transmission
and the rear wheels.

CROSS EXAMINATION.
By Mr. Moncure:
·
Q. The first thing I understood you to say is that in looking
at Exhibit No. 1 that that correctly showed the position of the
vehicles, as far as you could judge it was right?
A. That's right, because I didn't go back behind it, I didn't
go on the side, I was on the Richmond side of it.
Q. As you hooked up the front to pull out you knocked down
a mailbox?
A. Yes, sir, that's right.
Q. You don't know what part of the tractor, the wheels or
what, hit the mailboxt
A. No, no, but I know it come down.
Q. Then you started on down the road and the Policeman
stopped you because something was on fire and there was some
·smoke coming up around the housing or through the floor?
A. He could see it behind me, yes.
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Q. You don't know exactly wlieFe that came
from or wlmt it was i
A. No, sir, it was around the transmission
that's all I know.
Q. Then you tried to pull out an axle but could not do it,
and instead of that you disconnected the drive shaft1
A. Yes.
Q. You had to hammer around on it to do that, didn't you'!
A. I didn't use a hammer, I used two wrenches.
Q. vVhen you pulled it away from there you doll''t lmO\v
whether the back wheels were bent and it was going on. an
angle, and it was scraping and pulling or not, do you, sir f
A.
ell, it was a boy behind me foll~wing me, he said she
was rolling all right, so I come on in.
Q. But it was rolling· on its own rear wheels 7
A. That's right.
·Q. ·whether they were on a catabiased position or damaged
by the mailbox, or whether they were running true, you don't
know, do you t
A. No, I could not say.

page 111

~

,,r

RE-DIREC'r EXAMINATION.
By Mr. Ashby Allen:
Q. Did you make any adjustments on the linkpage 112 ~ age or any of the breaks i
A. The only thing I touched was the drive shaft.
Q. Nothing other than the drive shaft?
A. That's right.
·
Q. So far as you know did anyone else do anything other
than what you did 1
A. Nobody else fooled with that tractor there except me and
the other boy helped me hook it up, that's all.

RE-CROSS EXAMINATION.
By Mr. Moncure :
Q. When you got back to Coleman-Scales you parked
around on Ryland Street, did you not¥
A. That's right.
Q. About what time of night was it?
A. I could not tell you, it has been so long ago, I know it was
dark, that's all I know.
Q. "\\Then did you next look at iU
A. Oh, I looked at it I guess before morning.
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Q. Did it stay there all the next day 1
A. The best I remember it did.
Q. Sir1
A. The best I remember it did.
page 113 ~ Q. Another day after that'?
A. I could not swear to that. ·
Q. Did you ever see some people out there pulling wheels off
on it and taking pictures of it t
A. Yes, sir, I did. ·
·Q. Did you go up and ask them who they were and why they
·
were doing it¥
A. No, sir, I didn't. I believe Mr. Poole did.
Q. You don't know whether he did or not, do you t
A. He said he did.
Q. People are always around there looking at these wrecks
and picking at them and working on them, aren't they 1
A. They come around there looking at them all right.
Q. Did you see any of these people in Court up there, was .
this gentleman there that day, Mr. Burkhardt, do you recognize him, sir 1
A. He was up there several times.
Q. Do you know who he is 1
A. nir. Burkhardt, that's all, sir.
By A Juror:
Q. You said the fifth wheel was broken, was the king pin
broken J
A. As far as I know; no, Tbe king pin, the fifth
page 114 r wheel was still stuck on the trailer, it was still on
· the trailer.
By Mr. Ashby Allen:
Q. Suppose you describe just briefly what the fifth wheel
is f
A. \Vell, the fifth wheel is a flat coupling: that the trailer sits
on, with a pin that runs through it, which holds it onto the
tractor.
Q. I hand you Plaintiff Exhibit 25 and ask you if you will
point out the fifth wheel on there to the jury, please, sir.
A. Yes, sir, the fifth wheel is right here (indicating) .

•

•
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LAWRENCE W. CECIL,
a witness introduced in behalf of the plaintiff,
first being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Ashby Allen:
Q. What is your full name, sir f
A. Lawrence W. Cecil.
Q. Your occupation f Also your age?
A. I am a mechanic, 42 years old.
Q. How long have you been a mechanic 1
A. Twenty years.
Q. What type of mechanical work do you do?
A. Truck repair work.
Q. Where is your place of business located?
A. 5201 Brook Road.
Q. Is that what is popularly called Kelley's Truck Stop?
A. It is known as R. C. Kelley's Garage.
Q. Who owns that garage?
A. I do.
Q. You operate it, toot
A. I own it and operate it.
Q. Have you had any experience in driving a
page 116 ~ tractor and trailer 7
A. Yes, sir, I have.
Q. Have you ~ver worked on the ·white make of tractor?
A. Yes, sir, quite a bit.·
Q. Ever work on the Trailmobile model of trailers?
A. Yes, sir.
Q. Did you have occasion on May 19, 1952 to examine a '47
or '48 model WB 26 White tractor for the purposes of determining what its condition was at the time of an accident on
approximately midnight of May 13T
A. I did.
Q. Where did you see this tractor?
A. On the street in front of Coleman Scales or at the end of
Coleman Scales building.
·
Q. Did you. remove the left front wheel 7
A. Yes, sir, I did.
e

•

•
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EDWARD 1V. DIAL,
a witness introduced in behalf of the plaintiff,
first being duly sworn, testified as follows=
page 152 }

DIRECT EXAMINATION.
By Mr. Allen, Sr.:
Q. Give us your full name and age, please, sir.
A. Edward W. Dial, 31.
Q. ·where do you live, sir?
A. I live here in Richmond, sir. ·
Q. Were you the operator of the Mercury station wagon
that came in collision with the tractor trailer truck driven by
:a man named Nash?
A. Yes, ·sir, I am.
Q. I believe that happened on Route 2_50 about miduighU
A. That's correct, sir.
Q. On the night of May 13, 1952?
A. Yes, sir, I believe it was a few minutes after midnight.
Q. In which direction were you travelingY
A. Traveling west, sir.
Q. In which direction vms this tractor-trailer
page 153 ~ truck traveling?
A. It was traveling east towards Richmond.
Q. About where did this collision take place?
A. Approximately five miles west· of Richmond on Route
250.
Q. Who was in the car with you.Y
A. Mr. Carl Brown and Mrs. Daniels.
Q. The plaintiff, the lady standing over there (indicating)?
A. That's correct, sir.
Q. Whose station wagon was iH
A. The station wagon belonged to Mrs. Brown, Mr. Brown's
wife.
Q. How did you happen to be operating it?
A. I was driving Mr. Brown home that evening.
Q. How did Mrs. Daniels happen to be in the car?
A. Mrs. Daniels, I was intending to drive her home, but
Mrs. Daniels volunteered to ride along witl1 me when I took
Mr. Brown home because Mr. Brown had been drinking, and
well, he was more or less falling asleep. And she volunteered
to look after him and to keep me company en route.
Q. When did you come in contact with them that day Y And
what was the occasion for it Y
page 154 r A. Mr. Brown and I were contemplating going
into business together. And that evening we had
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dropped by a former associate of Mr. Brown's, at his plaiee of
business. And Mrs. Daniels was escorted by a gentleman that
night.
Q. Another gentleman at that place of business Y
A. That's right, sir.
·
Q. ·what happened as to why the gentleman was not aloug 1
A. Well, he was going to drive Mr. Brown home because
Mr. Brown was in no condition to drive. And at that time a
salesman from out of town came in representing a certain
television line and he was unable to leave at the time. So it
fell my lot to take Mr. Brown home.
Q. Then in taking l\fr. Brown home would you pass along
anywhere in the neighborhood where Mrs. Daniels lived f
A. Yes, sir, we go right by where she lives.
(J. When you started out did you intend to drive her un
home or take her along?
A. No, sir, we did not. I was going to drop her off and then
take him on up the country and come back myself.
page 155 ~
Q. How did it come about she went 011 with you 1
A. \V ell, :Mr. Brown was, well he ,vas very
drunk, to put it very bluntly.· And she was supporting l\fr.
Brown, and well, she more or less just volunteered to go along.
Q. To help you ouU
A. To help me out, that's right, sir.
Q. vVere you drinking·f
A. No, sir.
Q. Had you had anything to drink at all that aftemoo1~ Y
A. No, sir.
Q. Neither beer or whiskey1
A. No, sir.
Q. ""\Vine or anything intoxicating-?
A. No, sir.
Q. So far as you know had Mrs. Daniels had anything?
A. No, sir, I cannot say definitely on that but I don't,I could not say definitely she had not or had anything to
drink, I don't know.
Q. You know about yourself, though 1
A. Yes, sir, positive.
Q. \Vhat sort of a car was this, a Mercury
page 156 station wagon, but witl1 reference to its condition,
whether it was in good driving condition t
A. Yes, sir, it was in very good condition, it had just been
inspected a short while before that.
Q. About what point on 250 did you say this collision took
placet

r
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A. I think it is approximately five miles ,,rest of Ricbmoml.
Q. Can you uame a place of business anywhere near that'?
.A. Yes, sir, there is-I don't know the names of them or
anything, but I do know it happened just prfor to a filling
station on the right-hand side going west, and approximately
opposite an antique shop on the left going west.
Q. ·what was the condition of the weather?
A. Very good, sir.
Q. v\T as the road wet or dry?
A. Dry, sir.
Q. ,Vha t type of road f
A. It is asphalt I would say, a three-lane highway, hard
surface.
•
Q. vVhen you approached the point of the collision were
you going upgrade, downgrade or on a leYel '?
page 157 ~ A. It is a slight upgrade there, sir, topped by
· a small rise and it was a dip on the other side of
the rise.
Q. At any point as you approacp.ed the point of the collision
would cars over in that dip be within your vision¥
A . .At certain points. That is why I was aware there was
a dip there. At certain points you can see the vehicles coming
down the road and then they disappear and they reappear
again, that is their ligllts do at that time.
(~. On whic_h side of the road were you traveling just imme<liatoly before 1
.A. Immediately before the accident, sir, you mean¥
Q. Yes.
A. I was traveling in the right-hand lane, west bound lane
going west.
Q. How fast were you traveling?
. .
A. Approximately I would say 45, possibly as high as 50,
just about the speed limit.
Q. You were at the wheel doing the driving?
A. Yes, sir.
Q. Can you tell us about where the crest of that little hill
is that you were approaching, about where it is
page 158 ~ with reference to the antique shop f
A. I would say it is almost directly across from
the antique shop, possibly slightly beyond.
Q. As you approached the creast of that hill did you see this
tractor trailer truck?
A. Yes, sir, I could see lights, I could not identify it as a
truck or anything, but there was traffic in the opposite lane
traveling towards Richmond but it was in its proper lane.
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Q. You first saw the lights, 7
A. There was traffic on the road, yes.
Q. Going east you mean 1
A. Yes, sir, going towards Richmond.
Q. What did you notice just as you came to the creast of
that hill?
A. \Vell, as I approached the crest, I can't say exactly at
what point of the crest, I don't know, but there was traffic in
the other lane passing me.
All of a sudden a pair of lights suddenly swerved out, it
was a violent swerve. Vv ell, it was just so fast I can hardly
explain it, just suddenly swerved across the road and swung
across in front of me. It was almost .as if you might say a
truck or a vehicle had come out of a side road from my left
it was so violent and so.fast.
page 159 ~ Q. ·what was your instinctive reaction 1
A. "\Vell, my instinctive reaction naturally was
to en:deavor to apply brakes and at the same time to try to
swerve away from it.
.
Q. Did you get very far to the left?
A. I have not the slightest. idea how far I got, sir.
·Q. ·what happened f
A. vV ell, it was just a crash occurred.
Q. A crash?
A. It was so fast, sir, there was not time to do anything.
Q. Can you tell us "·hether or not you were in the right
lane, that is the westbound lane or the middle lane or the northbound lane when the crash came?
A. I was definitely in the right-band lane going west in the
proper lane at the time this occurred. Now I endeavored
naturally to swing away, the only possible direction in that
case with a vehicle approaching from that angle would he to
the left.
Now whether I was able to even get out of my lane I don't
know. I can state from the photographs but as for actually
what occurred for my own knowledge I don't know how far
I got.
page 160 ~
Q. What was Mr. Brown's condition at the time
of the accident with reference to whether he was
asleep, sir?
A. He had fallen asleep and Mrs. Daniels was more or less
supporting his head to keep him from falling forward. His
liead was reRting on her shoulder, I believe.
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CROSS EXAMINATION.
By Mr. Moncure:
Q. ·where did you first see Mrs. Daniels that night?
A. First saw Mr.s. Daniels at her home, sir.
Q. At her home f
A. Yes, .sir. Mr. Brown and I stopped by to pick her up to
bring her down to see Mr. Narron.
Q. So you all picked her up and carried her on down to 1\fr.
Narronf
A. At his request, yes, sir.
Q. He asked you all to pick her up 7
.A. Yes, -sir..
Q. She was his date, is that right?
A. Yes, sir.
Q. What sort of function were you having!
A~ No function at all, sir. Mr. Narron I believe
page 161 ~ had been a former business associate of Mr..
Brown's and we were stopping· in, ]\fr. Brown and
I, to discuss business. Mr. Narron as I understand it was
going out dancing later on with Mrs. Daniels.
Q. "\Vhere did you all go to get with Mr. Narron Y
A. W c went to Mr. Narron 's establishment.
Q. Where is thaU
A~ That was 513 North Harrison Street.
Q. Harrison Street 7
A. Yes, sir.
Q. ·who else was there when you got there, sir 1
A. There was, when we got there the first time it was Mr.
Narron, and we went to pick Mrs. Daniels up at his request.
\\Then we returned Mr. Robert French was there.
Q. \V]10 else, sir Y
A. At that time I don't think there was anyone else.
Q. During the course of the evening before you all left how
many people eame in there Y
A. To the best of my knowledge, it was just Mr. Anderson,
and he had someone with him, another gentleman, I don't
know who he was.
Q. Mrs. Daniels was the only lady present the
page 162 ~ ·whole evening?
A. As far as I know at that time, sir.
Q. You were there, don't you know, sir?
.A. Well, when I say I know, I don't know, I mean as to
what occurred after I left. .Are you referring to the particular time while I was there, sir Y
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Q. Yes, sir, while you were there 1 .
A. I believe it was another lady in there with l\fr. French,
I am not certain.
Q. You all had some whiskey!
A. They had, we did not, sir, it was not a party or anything
of that nature.
Q. There was enough whiskey for Mr. Brown, he didn't
leave there to get drunk, he got drunk there with the crowd,
didn't he!
A. Yes,. sir, he did.
Q. He did not go out to get drunk t
A. No, sir.
Q. You tell us that you yourself, yon know about yourseli:
and you had not had anything to drink, is that what you just
told us"l
A. I know definitely I did not, sir.
Q. You testified in this matter on February 4, did you noU
A. Yes, sir.
page 163 ~ Q. "\Vhat did you have to say then about it 1
weren't you in doubt as to whether you had had
anything to drink (i
.
A. I said there were times when I was in the hospital-I
would like to make it clear that I did suffer a brain concussion there with lapses in my memory, and I did not know.
And I stated then the only way I could remember to be sure
myself was requesting or asking other people to tell me if
they remembered if I had had anything to drink.
Q. In other words, you were in doubt for quite a while as
to whether you drank a bottle of beer because you could not
remember?
A. That is correct, sir, I could not at the time.
Q. Then you went to people and aske<l them, '' Did you see
me at any time drinking anything,'' did you not?
A. That's right. I asked them that.
Q. And you asked four people· I believe you said 1
A. I asked Mr. French, .Mrs. Daniels, Mr. Anderson, and
-(Pause) It must have been only three, that is all I can remember.
page 164 ~ Q. I asked you the question, '' Did you go
around and ask everyone you were with during
the course of that evening whether you had had anything to
drink, or did you only check one source 7'' and you answered
and said, '' I have checked actually four,'' did you not f
A. I can't remember exactly, I don't know if I did actually
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ask the fourth person, the lady who was with Mr. French.
I would not want to go on record as stating I did ask her, but
I believe I did, but I would not want to state positively under
oath.
Q. "\Vhen did you come to the conclusion that you now know
for yourself that you had not had anything to drink, sincH
la.st l~ebruary 4th ?
·
A. No, sir: "\Vheu I stated that, sir, at that time; I stated
there had been periods when I could not remember and I
wanted to remember and assure myself. I merely statetl
that as more or less additional evidence. I am not just giving
my word that I did not <lrink but the other people can be asked
the same question.
.
Q.
ell, I am asking you, did you then tell us that you knew
you ha<l not had anything to drink in the other case?
A. You mean on February 4th 1
page 165 ~ A. Yes, sir. I believe I made the statement that
I was positive of it then to my own knowledge,
I don't remember exactly. If I failed to do so I should have.
Q. As a matter of fact, was not tI1e only thing that you said
that showed any indication of certainty on your part, I ·will
find it here in a minute, didn't you say something about yon
had a check at the hospitaU
A. Yes, sir. I §itated that in my opinion I did not even consider it ot' real importance due to the faC't that I underwent a
blood test immediately upon my entry into the Medical College
Hospifal after the accident, and the test was absolutely nega·tive as far as alcohol was concerned.
Q. Aud the accident happened about twelve, the test was
taken in the hospital about one-thirty, and anything you had
to drink would have been somewhere bet-ween the time you
arrived on Harrison Street and the time you left there which
would luwe been at least two hours before one-thirty, would
it not, sir?
A. I would say it would have been, it could have been as
long as two hours, it could have been as s-l10rt as approximately
45 minutes from the time of the accident that is.
page 1G6 r Q. 45 minutes ahead of the accident, you mean?
A. Yes, sir.
·
Q. If that was around twelve o'clock!
.
A. ~I.1ha.t would he approximately two hollrs, that is correet.
Q. If it was one-thirt? before a blood test was taken of
you thnt would be at least two and a quarter hours?
A. I would say two hours roughly.
Q. ·would you say that, or was that wlwt it ·was?
1

,v
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A. Yes, sir, I would say that was approximately right.
Q. You know now about yourself and you have not inquired
of any other people F
A. ·well, I stated at the tiU1e I made my inquiries when I
was in the hospital, I have not bothered to make inquiries
since I have been ont. That was merely to reassure myself ..
I should think the blood test would be conclusive.
Q. Why would you reassure yourself of a thing you were
certain of, sir ·t
A. At the time I was not.
1Jage 167 ~
Q. \Vhen did you become cei.·tain f
A. ·when my memory improved. And I laid for a long
time iu, the hospital under narcotics.
Q. I mean has your memory gotten good between February
4th and nowf
A. No, sir. If I failed to state it on February 4th it was because I was not asked that question.
Q. Let's see what you were asked here, sir, on pages 28
and 29, at the bottom of the page, no, the center of the page,
''Now coming on up to this ·point. Where did they get the
whiskey that night l Did you see them do any drinking?"
Your answer was, ''No, sir, I saw them drinking in there
but where it came from I have not the slightest idea." Next
question, "It came out of a bottle, didn't itJ" Answer, "Oh,
yes, sir." Question: "Did you take one with them, sid"
Answer: ''No, sir, I didn't." Question: "You had not had
a thing· to drink that night at alU" Answer: "I was in doubt
for quite a while as to whether-at one time during the
evening myself and two other people walked down to the
corner there and I believe they wanted to drink a bottle of
beer. And I was in doubt for quite a while as to whether I
had drank a bottle of beer because I could not repage 168 ~ member. But I have talked to them since and they
said definitely I didn't." Question: "But you
were not sure in your own mind whether you drank a beer or
not?" Answer: "I was not up to that point. However, I do
sincerely feel if I drank anything, I was submitted to a blood
test and it was entirely negative, absolutely no alcohol in my
blood.'' Question : '' Did you go around and ask everyone
you were with during the course of that evening whether you
had had anything to drink, or did you only check one source!''
Answer: "I have checked actually four." Question: "You
have checked four? '' Answer : ''Yes, sir.'' Question : '' How
many people did you see during the course of this f'' Answer:
"I knew definitely that I had-that evening I don't remember,
0
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it was quite a few came in ther.e. I know definitely I did not
drink anything at the store. I did that mainly simply to
verify that. I naturally asked a question of one of the boys
who lives near me who was there, I asked him, I said, 'Did
you see me at any time d1·i11king anything 7' And he said, 'No,
you weren't drinking·,' he said, 'You very seldom drink and
you were not that evening.' n Question: "But it was enough
doubt in your mind for you to ask four people about iU"
Answer: "vVell, the trouble of it was, Mr. Monpage 169 }' cure, immediately after that accident for a period
of about three weeks, it was actually longer than
that due to the operations and while I was under narcotics, I
had periods of consciousness that I could not remember even
what occurred the day before." Question: "But it all comes
back clearly to you now?" Answer: '' Oh, after a period of
time it has, very clear. I remember it in detail."
I think that is about all that was said on that point.
A. I think you will notice that I volunteered the information that I went around and asked, I don't think you asked
that question, sir.
Q. Let's come on up to the road to where the accident itself
occurred. Sitting next to you was Mrs. Daniels, is that right?
A. That is correct, sir.
Q. On her right was Mr. Brown 1
A. That's right, sir.
Q. Who was pretty good and drunk, was he not Y
A. Yes, sir, he was.
Q. And Mrs. Daniels had her arm around him, and his head
Testing on her shoulder¥
A. With Mr. Brown's head on her shoulder, as
page 170 } far as I know that is what it was, sir.
Q. Did not she have her arm around him and
did not you testify. she had her arm around him holding him
up1
A. Yes, sir. Now this took place down the road after we
pulled out of the filling station. Mr. Brown's head fell forward and I asked Mrs. Daniels if she would hold his head on
her shoulder. She said he was falling asleep, which she did.
That is approximately I would say, well, that was right after
pulling out of the filling station. It is a good distance from
where the accident occurred.
Q. At the very time of this accident Mr. Brown was leaning over on her shoulder and she in turn leaning against you,
wasn't that true?
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A. No, sir, it was absolutely. no pressure on me whatsoever.
Q. Did you look over there and see she had her arm around
him and his head 011 her shoulde1·?
A. Not at this particular time, no, sir.
Q. At what point did you see that Y
A. Right after pulling out of the filling station.
Q. You did not make any ~urther observation of them on
up until the time of the accident 'i
page 171 ~ A. No, sir, I made 110 further observations after
that, I watched the road.
Q. Coming on up to the scene of the accident, when you
topped the bill, as you said, you sa,v lights coming toward8
youf
A. ,\ren, as I Q. Almost as if a car were coming straight across the road,
then you instinc.tively cut to your left, is that what happened t
A. ·wen, I would like to repeat exactly what happened, sir,
just to make it clear. I was aware of traffic on my left, I can
see lights there, lights passing me as cars pass and vehicles
pass and things like that. At what point on the rise I can't
· say now because I can't remember the exact point. But a pair
of these lights swerved out of their lane across me. It was
a violent swerve. It was not a gradual pulling over into my
lane, it was a violent swerve over into my lane.
Q. And you did what?
A. "\Yell, the lights did not come directly at 111e, they swung
across me. To swing to the right would have been heading
right into them. I endeavored to apply brakes and swerve
to the right. ·when I say apply brakes, whether it had, whether
the brakes had time to grab I will never know.
page 172 ~
Q. Did you cut to the left?
A. I endeavored to cut to the left, yes, sir.
Q. That is what you said before you would instinctively do
and the only thing a man would do?
A. If a vehicle is approaching at that particular angle, yes,
SU'.

Q. And if you made a movement tliagonally across the road
into the lane of the approaching truck drive1\ by l\fr. Nash
here, he would instinctively cut to his left, wonld be not, just
as you did 0/
A. If I Mr. Allen Sr.: \Ve object to that, sir.
The Court: On wha.t ground 1
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Mr. Allen Sr: He is asking this witness what Mr. Nash
would do, Your Honor.
The Court: No, that is not proper, Mr. Moncure.
Mr. Moncure: If a witness has testified he would instinctively do a thing; a man so confronted, I think it is perfectly
proper to ask would not the other man if the reverse were
true instinctively do the same thing, to get the stamp of approval.
The Court: He would not know what the other
page 173 ~ m~n would do.
Mr. Moncure: All right, sir.
Q. Put it your own way then, sir.
The Court : W'ha t he would do is proper.
A. May I point out that I was not over in the other lane, the
truck was in my lane.
Q. I understand that, sir, but I am asking you, did not you
state this before in answer to this question: '' All you know
is that when a thing comes at an angle diagonally towards
you, you instinctively will cut to the middle lane, and I agree
with you on thaU''
Now ,,,.hat was your answer to that 1
A. That is correct if it occms in close proximity.
Q. This was your answer: ''It was the only possible direction I could have gone, sir" f
A. That's correct, I could not have go11e any other direction.
Q. The next question: '' And if you were to be cutting
over as you did cut to someone ,vho was in his lane, lie would
instinctively cut to his left, .too, wouldn't he, the same thing
you did 1'' Answer : '' vV ell, I imagine he would,
page 174 ~ sir, he certainly would''?
A. Certainlv he would under the same circumstances I was in. But it ,vould have been impossible for me to
have been over that lane and to be as close as he was to me.
The Court: ·when I made that remark a while ago I did
not know you ,-vere reading it, sir.
·Mr. Allen Sr.: I did not catch exactlv what Mr. Moncure
.,
was reading, what page 1
l\fr. Moncure: Page 40, sir.
A. May I hear the question again, sir? You said I was
cutting o·ver 1
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Q. Yes, sir, I will be glad to. read it again. Question: '' And
if you were to be cutting over as you did cut to someone who
was in his lane, he would instinctively cut to his left, too,
wouldn't he, the same thing you did?''
A. That expression '' as I did cut," does that mean that I
did actually cut?
Q. No, sir, I did not intend it to mean that, no, sir. I simply
asked you the question there which you answered, and which
I think the jury understands.
page 175 ~ A. Yes, sir.
Q. Now coming· to the photographs which have
been introduced here, you have seen all these pictures, have
you not?
A. Yes, sir, I haYe.
Q. You have seen the skid marks left by this tractor trailer
truck, have you not, sir?
A. Yes, sir, I have seen photographs of them.
Q. I band you exhibit no. 29 and ask you to look at those
marks there, you see them, do you not, sir Y
A. Yes, sir, I do.
Q. It has been testified they are marks made by the tractor
trailer unit that you ·were in collision with f
A. That is what I have been led to believe, sir.
Q. That corre.ctly shows the angle at which it crosses the
road, does it not?
A. That shows the skid marks, yes, sir.
Q. You don't see anything at right angles or anything
abrupt about that, do you, sir (indicating)?
A. Not from the skid marks, but you would have to know
which wheel of the vehicle made it, whether the trailer or the
tractor made it.
Q. Now as a matter of fact, sir, you really don't
page 176 ~ kpow what happened up that road because you
were knocked unconscious 1
A. At the time of impact I was, yes, sir.
Q. And it was only after these pictures were shown you
and you were carried back up there that you arrived at the
conclusion of what did happen, isn't that right, sir t
A. No, sir, I remember. As to what actually occurred I can
only speak from the facts that I know. And what I do know
is that I was traveling· in the westbound lane, in my proper
lane when a vehicle swerved over out of his lane into mine,
and there was a collision. I endeavored to avoid the collision. And whether I was successful-it was obvious I was
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not successful-whether any attempts of mine were made obvious by the position of the vehicle I do not know.
Mr. Moncure:

·wm the Court bear with me a minute to find

a question and answer f

The Court: All right, .sir.
Note: Short recess.
Q. On page 38, the first question: ''The reason you said
you bad time to turn wai::; because you were in the
page 177 } middle of the road when the impact occurred and
from the marks in these pictures Y
'' A. I am not even in the middle lane yet, sir. I am partially
in the middle lane, about halfway in it, not the middle of the
road, sir.
"Q. That is why you said you had time to turn, because
you .were not on your side of the road t
'' A. I was on my side of the roa¢1. I remember· distinctly
the-well, it is the last thing I could remember and the only
thing I could try to do to possibly avoid that accident, and I
did everything I possibly could.
"Q. And got your front wheels in the middle lane?
'' .A. I don't know how far I got or anything: That thing
occurred like that {witness snapping fingers). The only thing
I can judge by is that afterwards they showed me photographs and let me tell them what happened.
''Q. And it was after this occurred when they showed you
the pictures, that is why you knew you were in the middle lane,
didn't youY
'' A. Oh, yes, sir. Prior to that I would have assumed I
had never had time to get out of the right lane, I told them
that.
"Q. But for these photographs you would have not known
where vou were T
page 178 r "A. i would have known that definitelv I was
in the right lane. In coming up that road there
was traffic passing me on the left, coming on down.
'' Q. But you would not b&ve known irhere you were if you
hacl not gone out there afterwards and reconstructed this
occurrence i
'' A. I was not in the middle lane, sir. According to the
photographs he showed me afterwards, tpey asked me, 'Well,
11ere is where it occurrecl and this is where it happened. Now
what do you remember!' And I remember trying to ·turn. It
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is a possibility I got halfway into the middle lane, yes, and if
I didn't well'' Q. Mr. Dial, are you trying to tell this jury possibilities.
when you testified on direct examination that you got your
front wheels in the middle lane, do you mean you got them
there or it is a possibility you got them there 1
'' A. Well, the pictures definitely show that I got them that
far.
"Q. That is why you know it, because you reconstructed it
from the pictures, not of your own knowledge?
"A. vVhy certainly. I knew to begin with, my own knowledge tells me I am in my right lane. Then his truck looms.
up at me and I endeavored to turn to the left.
page 179 ~
"Q. Now what exactly happened t
'' A. I don't know.
"Q. You don't know. Well, tell us" A. It was so instantaneous nobody would know, it is impossible tp know in a case like that.''
o
And the rest of it I read to you before. Now is not that the
real truth of this matter, that you don't know what happe.ned
up there and you had to go back and take these photographs
and your lawyers pointed out to you these things, and that is
how you reconstructed it and what you are telling us now
based upon that knowledge, and not upon what you know or
recollect f
A. I can speak this, sir, only as facts, as definite facts. I
was in my right-hm1d lane. This truck loomed up in front of
me coming across me. I endeavored to swerve away from him.
vVhether I was successful in swerving, I mean I know I was
not successful, I mean it was an obvious conclusion~ but how
far I got in that swerve I have no ,vay of knowing, but the
photographs would indicate I did not get very far. Now that
is as far as I can say as far as facts go.
page 180 ~
Q. The photographs simply show what they
have shown here to the jury, that is what they
show, isn't that rig·ht?

A. 1VellQ. And isn't that all you know about this accident, is that
you cut to your left, and that you reconstructed the whole thing
from these photographs?
A. Well, I frankly admitted tlmt after it occurred, yes, sir.
The only way I have of knowing is by the photographs. I was
unconscious for several davs.
Q. Did you have your arm 01;1,t the side window, sirf
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A. No, sir.
.
Q.
as the car seat big enough for three of you to sit in
fronU
A. Yes, sir.
Q. ·with all ease?
A. vVi th ease, sir.
Q. Now who said anything about ::Mrs. Daniels putting her
arm. around Mr. Brown, did you tell her to do it or did she
do it of her own volition?
A. I think I requested it at the time we pulled out of the filling station, I am not certain I did. I believe I did request her
to do it.
Q. You think whaU
page 181 ~ A. At that time I asked Mrs. Daniels, Mr.
Brown was falling forward and I think at that
time I asked her if she would hold his head. There was a
comment made by her or by :p1yself to that effect.
Q. Which was it¥
A. Mr. Moncure, this has been a long time, I cannot remember exactly, either she made the comment or I made it. In any
event it was done.
Q. Now you don't know which it was 1
A. I believe it was me. I vrnuld not want to say definitely,
to the best of my knowledge I know it was me.
Q. Let's see if this refreshes your memory.

,v

Mr. Moncure: Page 27, Mr. Allen.

Q. Mr. Dial, this was the question: 'It was one person in
the front seat who were pretty g·ood and drunk, and a man
like that will sometimes cram up against the people sitting
next to him, isn't tha.t right 1
"A. No, sir, he was ag}eep. That I remember. Mrs.
Daniels said definitely, I remember her making the statement,
she said, 'I better put his head on my shoulder, he is now
asleep.'
"Q. She was navigating him around then, he had his head
on her shoulder, that's rig·ht, isn't it?" Does
page 182 ~ that refresh your memory f
A. ·well, I remember about it then, but I still
won't say definitely whether she made the statement or I made
the request. Tlle fact that it was something· said on the
subject and it was done should be sufficient.
Q. Let me ask you this next question: '' Q. She was navi-
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g·ating him around then, he bad his head on her shoulder,
that's right, isu 't iU
"A. Yes, sir, only she was sitting lik~ this, he was leaning
forward, if I remember correctly, and she had his head on her
t:ihoulder and her arm around him.
'' Q. With his head on her shoulder and he·r arm being
around him, that threw an additional weight on you, didn't
it; sir?
"A. No, sir, the seat is perfectly wide enough for three
persons, there was no pressure on me whatsoever''?
A. That is correct.
Q. So you don't know yet whether you said it or she did!
. A. I fail to see whether it is of my importance who said it.
Q. How far did Mr. Brown live up Broad Street
page 183 ~ Road?.
A. Approximately 32 miles, sir.
Q. And Mrs. Daniels lived off of Horsepen Road, did she
n~!
.
A. That's right, sir.
Q. ·when was it she decided to go on up with you to carry
1\Ir. Brown homef
A. That occurred just about the time we first started, just
a bout the time of getting to Horsepen. The road was being
excavated, repair work was being· done approximately at that
time, and just past that ,ve ran out of gas. I drifted past it.,
tl1e entrance was actually-The car missed coming down the
little grade and I drifted past the entrance and parked on the
right-hand side.
.
-Q. It was after you passed Horsepen Road where you
would normally take her on home f
A. Approximately fifty feet p~st, I would not even say·as
much as that, more or less, very httle.
Q. It was after you passed where you would have turned she
.
decided she would go on with you, sir Y
A. If it ,vas not for the gas I would have turned.
Q. She was going on up the road to Goochland with you to
take :M:r. Brown home, to hold him up in the car and then ride
on back with you?
JlagP- 184 ~ . A. That's right, ,Sir, and I would drop her at
her home.
Q. You are a married man, are you not, sirf
A. Yes, sir.
Q. Mrs. Daniels is a div<;>rcee?

S. M. Daniels v. C. I. Whitten Transfer Co., ~t al.

87

Edward W. Dial.
A. No., sir. Mr. Daniel~ was separated from her husband,
she is back with her husband now.
Q. And her date for the evening was Mr. Narron you said?
.l\. At that time, yes, sir.
,Q. Where is he now 1
A. Mr. Narron is out of business, sir.
Q. Do you know where he is living now, what bis address is 1
A. No, sir.
Q. You are not friendly with him any more f
A. I have not seen him in a year, sir.
Q. Yo~ said you all did not have any party up at this place
on Harrison Street f
A. It was no planned party, whatever developed, it developed of its own. I mean you might refer to it as a party,
I mean a g-roup can be referred to as a party, but it did not
develop at that. It was no intention for that.
Q. What did you mean on. page 24 when you
page 185 ~ made this ~tatement in answer to this question:
"·Q. How did his date happen to be riding up Broad Street
R.oad with you 1
'' A. Well, the way the thing developed down there, sir, it
was supposed to begin with, I actually was not intending in
:any respect myself other than being there because my partner
was. It started out as a party and it got,, well, it got a little
bit wild and I was trying to leave myself."

Now was it a party or was it not a partyi
A. When I say it developed into ·something like that it
probably did. But as it started out originally Mr. Narron
and Mrs. Daniels were to go dancing. The others showed up
and I guess you could say it was something of a little party
there. But then after that, well, things just seemed to get
a little rough and at that time I left to take Mr. Brown home
and she asked me if I cou1cl drop her off.
Q. Did it start out as a party or not, was not that the, purpose of that or not 1
.
A. No, sir, we stopped there purposely for business reasons.
Q. It started out all right but after a while it got wild andA. Yes, that was after we were back.
page 186

~

Mr. Moncure : That's all, Mr. Dial, no further
questions.
Mr. Allen Sr.: No further questions .

•

•

•
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page 187 }

*
LA"\VRENCE ,v. CECIL,
· resuming the witness stand, testified further as follows:·
DIRECT EXAMINATION.

By Mr. Ashby Allen:
Q. "\Yill you tell us some of the trncking lines that stop at
your garag·e out here at Kelley's Truck Stop and
page 188 ~ use your facilities f
A. Yes, sir. Anchor Motor Freight, Baltimore,,
Maryland, Cai·olina Freight Carriers,. Burlington Mills, Pilot
~,reight Carriers, L. A. l\forrah Trucking Company~ R. C.
Motor Lines, Davidson Transfer.
Q. In the event of a major breakdown can you tell us the
name of some of the other freight lines which use your facilities to make emergency repairs to get their equipment
back to their own repair shops?
A. All of the companies I have named do that.
Q. Now what is the largest truck stop in the vicinity of the
City of Richmond f
A. Kelley's Truck Terminal.
Q. Is that where your garug·e is located?
A. Yes, sir.
Q. Tell us what experience you have had over a period of
time and the type and nature of repairs you have _made on tbe
tractor and trailers f
A. Vven; I have been in the business with truck repair work
for twenty years. I have not been in business for myself that
long, in fact I have been in business for myge}f about fourteen
months.
Q. I believe you said that you ov{ned this garage nnd
operate Kelley's Truck Terminal f
A. Yes, $ir. I do. I have owned it fourteen
page 189 ~ months.
·
Q. Now tell us about. some of tlrn makes, name
some of the makes of tractors and trailers that vou have
worked on.
.,
A. On "\V11ites, Fords, Auto-Cars, :Macks, O:MC, Chevrolets.
Q. Is your shop equipped to make repairs on any of the
major tractors t
A. Yes, sir ..
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Q. How about trailers ·1
A. Yes,sir.
Q. Name some of the makes of trailers that you worked on
in your job?
A. Fruehauf, Black Diamond, Great Dane, Kingham, Trailmobile, Brown, ·whitehead.
Q. How about GMC? and International f
A. G.MC and International I don't believe build a trailer.
Q. Excuse me, I meant tractor T
A. Yes, sir, I work on tlie tractors.
Q. ·what particular experience, if any, liave you had with
the '47 or '48 model ,vhite- tractor ,vB :!6 ¥
A. w· ell, I have rebuilt them from the· ground up and I have
·
done all kinds of repairs to them. That is to the
page 190 ~ motors, rear ends, transmissions, breaks, wheel
hea.rings, electrical work.
Q. Is \VB 26 the type of tractor that you inspected and
examined up there outside of Coleman Scales on I believe
about :May 19, 1952 ·t
A. Yes, sir.
Q. Have you had experience with that same model tractor 1
A. Yes, sir.
·
Q. Can you tell us whether or not brake adjustments and
repairing lwakes is a major part of your business at your
truck terminal 1
A. Yes, sir.
Q. How about inspecting· breaks also'?A. Yes, sir, in fact, we run a state inspection station.
Q. For trucks T
A. Trucks, automobiles, too.
Q. ·when you went up there to Coleman Scales on May 19,
1952 to examine this tractor trailer who requested you to go 1
A. Mr. Allen and l\fr., Burkhardt, Mr. George Allen I believe.
Q. Now did you make an examination of a '47 or '48 model·
,vhite tractor there at that time for the purpose of determining what was the.condition of its brakes on :May
pag·e 191 ~ 13, about midnight of that day when it was i11volved in a collision 1
A. Yes, sir.
Q. Tell us what you did when you were there and what
you found to be the condition of that tractor in so far as its
brakes are concerned nnd things effecting its brakes on the
nig·bt of approximately }lay 13th of lust year, approximately
midnight of May 13, 1952, sir1
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A. "\Vell, on the exmnina tion of the brakes this was the procedure; On the rear brakes we removed the inspection plates
so that we may cheek the lining and the brake drums for
cracks, for wear on thP- lining.
\Ve found that the brake drums and the lining as for wenr
w~s about the average among· the trucks on the highway.
Now that was for wear.
Then the condition of the brake, the right rear wheel, the
lining was saturated ~ith g·rease, and the slack adjuster was
way slack.
Q. Upon the application of brakes on the tractor what effect,
if any, would that have on the direction of movement of the
tractor?
·
A. Well, as much grease as there was in the right rear wheel
I don't think it would have any effect because I don't think it
was any breaking power on that wheel.
page 192 ~ Q. Tell us just a little bit more about the slack
adjuster?
A. The slack adjuster was way loose, way too close.
Q. ·what is the purpose of that, sir, what is its function T
A. The purpose of the slack adjuster is to keep your brake
shoes adjusted properly to the drum.
Q. "\Vhat did you find the slack to be in this slack adjuster?
A. "\Vell, it was approximately two inches. ·
Q. ,Vhat should it be?
A. About an incl1.
Q. How do you know that someone did not change the adji1Stment on the slack adjuster after this accident t
A. This slack adjuster has an adjustment on it where you
turn it with a wrench, and it showed no signs of being a wrench
on it because it was caked with grease.
Q. I have you a photograph which has lJeen marked as Exhibit No. 15 Plaintiff, for the purpose of identification.
Mr. Moncure: I object to that for the reasons to be stated.
page 193

~

Q. I am going to .ask you if this photograph was
taken while you were theret

A. Yes.
Q. In your presence f
A. In my presence.
Q. Now will you some over here to the jury if you will
please, and point out this nut from which this slack adjuster
is adjusted.
·
A. (indicating) This, gentlemen, i_s the adjuster, you can see
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the grease all down over here and a round there, around that
:area there.
Q. Can that adjuster on the slack adjuster be turned without
a wrench?
A. No, sir.
Q. What did you find that that substance surrounding the
slack adjuster nut to be?
A .. Gi~ease and dust.
Q. What would happen if a wrench was put on that slack
adjuster nut, to the grease and dust, that is?
_ .
A. The grease would not be there. You would have to
knock the grease off to get the wrench on the adjustment.
Q. Did you find any grease was knocked off that slack
:adjuster nut ?
A. No, sir, I did not.
page 194 } Q. Can you tell us whether or not you noticed
any caking· of grease f
A. Yes, sir, the grease was caked on there.
Q. What does that indicate¥
A. It indicates it has not been moved.
Q. Does this photograph portray what you saw with refer~nce to the slack adjuster nut on the occasion you were there 7
A. No, it does not.
Q. I am speaking of the slack adjuster nut, sir f
A. No, it does not portray it, but here is your adjustment
here (indicating).
Q. Can you tell us whether or not this shows the condition
of substances surrounding that slack adjuster nut which you
saw when you examined this nut T
A. Yes, yon can see the grease down over there. All this
here is grease (indicating·) which comes from this here grease
fitting up here where it runs down over there, all the way the
length of the adjuster.
·
Q. When you looked at it on that occasion when you saw it,
is that the way it looked to you f
A. Yes, sir.
page 195 }

Mr. Ashby Allen: We offer this in evidence as
Plaintiff's Exhibit No. 15.

Note: Said picture now marked and filed accordingly.

Q. Did you examine the left front wheel 1
A. I did.
Q. Will you tell us from your examination what you deter-
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mined the condition of the brakes and that which was effecting· the brakes on the left front wheel at the time that this accident happened on May 13, 1952 about midnight?
A. The left front wheel, outside wheel bearing, if I may have
that bearing over there (indicating)Q. Do yon see a bearing over here, you may point it ouU
A. Yes, sir. (Indicating.) This, gentlemen, is the outside
wheel bearing in a ·white. Now this bearing· is supposed to
be packed with grease to keep from running hot and make the
wheel run free and hold the wheel up in the proper adjustment.
In removing the wheel on this truck we find this bearil}g·
absolutely dry of, grease. And what grease had been in there
had been heated so hot that it had turned to absopage 196 ~ lute. powder, no grease substance whatsoever..
The bearing had been so bot it had changed its
color. If you notice, this is a bright color now. The bearing
we took out of there was blue from beat. And this bearing is
adjusted and held into place with this big flat washer and this
nut here (indicating). And then the nut is locked into place
with this cotter pin whicl1 goes down through here and a hole
in the spindle.
,¥ell, what we found when we removed this front wheel was
that this washer and this bearing and this nut had, the heat
had caused these two to kind of knit together, to run toget11er
from the heat. And what happened in tllis motion of this
truck, it turned this nut and this washer. As you see, this
·washer bas a dowel pin here on it (indicating) and it fits in a
grove in the spindle, it bad sheared this off (indicating). Ancl
this nut with this cotter pin in it down through the spindle,
the nut had also turned and sheared this pin in two. And the
brake drum was riding the top of the brake lining and also
riding against the backing plate on tl1e front wheel.
Q. What effect w_ould that condition have upon the application of brakes on the direction of movement of the tractor 1
A. ·well, it would have a tendency to make it
page 197 ~ lean towards the left a little bit more I guess than
it really was. Now this would cause, the condition of this wheel would make this truck have a tendency to
pull to the left at all times .
. Q. Then upon the. a.pplicatio~ of brakes would that condition be accentuated or not?
A. That would have a tendency to make the truck pull more
so to the left when the brakes are applied.
Q. How do you know the Gondition that rou have described
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to us existed at the time of this accident, you did not examine
it until five clavs lated
A. Well, that condition could not occur in just a few miles,
. it had to occur over a period of miles.
Q. V.l as it a condition that was caused by wear or lack of
maintenance or was .it a condition caused by a blow or lick?
A. It was a condition caused bv the lack of maintenance.
Q. ·what effect if any would wear bave on ,producing that
condition, and lack of maintenance t
A. "\Vell, as far as the wear is concerned, wear would not
make it shear that lock.
ear would let the wheel get loose
but it would not make the bearing and washer
page 198 ~ seize together if it had been greased properly ..
Q. In other words, to get to that nut that you
just showed us here, did you have to remove anything else? _
A. This hub cap. It screws on your hub and covers all of
this (indicating).
Q. In other words, this (indicating) is_ enclosed in this capV
A. Yes, sir, enclosed, the hearings are enclosed.
Q. Tell us what you determined the condition of the brakes
to be on the left rear tractor wheel at the time of this accident
on about midnight of l\iay 13 f
A. On the left rear wheel the brake adjustment was set up
close.
Q. How do you know that was not done after the accident 1
A. Well, it showed no sign on the adjustment of being~ tampered with.
,
I I
Q. What would you find if the adjustment had been tampered with f
A. Then I could not ·say.
Q. How can you tell by looking at the adjustpage 199 ~ mcnt whether it was tampered with or not, what
did YOU find to. A. ·well, I found grease caked on the adjustment which
made me believe it had not been moved.
Q. Does that adjustment have to be made with a wrench?
A. Absolutclv.
Q. Wl.iat wotilcl l1appen to that grease if a wrench were put
over that adjustment nut to make an adjustment?
A. It would be knocked off.
Q. Can you tell us whether that was old-looking or freshlooking grease on that adjustment nut?
A. It was old-looking grease, I mean that dust had settled
in it.
·

,v

9-l
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Q.- Is that something which takes place over a period of
time, or can it happen in just a few days ?
A. It takes a period of time.
Q. "'\Vas a picture taken of this left front wheel after it had .
been removed while vou were there f
A.. Yes, sir.
·
Q. I hand you a photograph which has been marked as Exhibit 20 for identification and ask you if this picture was taken
while von were theref
page 200 } A. Yes, it was.
.
Q. After you had pulled the wheel off does that
picture indicate what you saw Y
A.. It surelv does.
.
Q. ·wm yo11 come over here to the jury, please, and point
out from the picture what you sawf
A. You see, this is where your outside bearing runs, this is
your inside bearing. If you notice you see the difference in
the looks of this gTease here, or supposed to be grease, to what
this is out here on the back bearing. This grease here is turning to powder. In other words, it is dry, crumbling, dust. And
you see this mark around here (indicating), that is where the
brake drum was riding. You see these streaks, like that, that
is grease on the lining·.
0

Bv A Juror··
·Q. (Indic~ting) This has no lubricating· power at all?
A. None wbatsoeYer, no, sir.
~
By J\fr. Asl1by Allen: (continued)
Q. Do you notice any marks inside the brake drum of the
,vheel, do you see any marks there or should I say dark spots,
dark circles, if so what are thosef
.A. You can see the grease marks around in here (indicating·).

page 201

~

.

Q. Around in here (indicating), you mean inside the drum?
A. Yes, sir, yes, inside the drum, that is right.
Q. And what effect would that grease which you found on
the linings and on the drum have upon the application of
brakes·¥
A. Make it grab.
Q. What would be the effect of this left front wheel grabbing?
,
A. Pulling to the left.
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Mr. Ashby Allen: "\Ve offer this picture in evidence as Plaintiff's Exhibit No. 209
Mr. Moncure: Objection for the reasons stateG..
Note: Said picture now marked and filed accordingly.

Q. I hand you a picture which has been marked for identification as Plaintiff Exhibit No. 18,,and will ask you if you can
identify that picture?
·
A. Yes.
Q. Can you tell us whether or not that picture
page 202 ~ shows the grease surrounding the slack adjuster
and on a portion of the wheel that you saw?
.A. Ye~
Q. Come over here and point out to the jury the condition
·of that grease and whether it is old or new grease and why?
.A . .All this· that you see around here, all of this substance
that you see here on the lining is grease· (indicating). .And
that is old hard, dry grease with dust settled in it that had to
accumulate over a period of time. That much grease could
not get in the lining just in a short time.
Q. Point out the nut by which the slack on the brakes is adjusted T
A. This square nut rig·ht here (indicating-).
.
Q. Is that the nut that you said had grease on it, no wrench
had been put over it?
A. Yes, sir.
By A.Juror:
Q. Is it normal for that wheel not to have a cover over it to
protect it?
A. We removed this cover to check this lining. We removed
the dust cover to check it, we removed the plates to check the
~rake lining and the drums, to see what condition they we-re
Ill.

page 203 }· By ]\fr. Ashby Allen: ( continued)
Q. I hand you pictures which have been marked
for purposes of identification as Exhibits 16-take this one
first, Exhibit 16, I will ask you if this picture was taken while
you were there f
.. A. It was.
Q. Can you identify this object in the picture (indicating) Y
A. This, gentlemen, is the half of the plate which you asked
about being removed on that picture yonder.
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· Mr. Allen,. Sr.: .A little louder, please.
A. This is half of the plate that the gentleman asked about
being- removed from the picture that he has there in his hand ..
In other words, this is the pla:te that covers the· inspection platethat you remove to inspect the brake lining and drums.
Q. Does that picture from the angle at which it was taken
show what you saw when you were .there '1
A. Part of it, not all of it.
By A Juror:
Q. Is that broken or not 1
A. No, sir, that is a part of the plate wbicl1 we removed.
Q. This is jagged down here (indicating)?
A. Yes,. you see, that is for air vents.
page 204

~

By Mr. Ashby Allen: ( continued) ·
Q. Can you tell us whether or not the two tires
shown in that picture are those which you saw on the tractor
at the time¥
A .. Yes, sir.

Mr. Ashby Allen: ,Ve offer this in evidence as Plaintiff's.
Exhibit No. 16.
Mr. Moncure: Objection to be noted.
Note: Said picture is now marked and filed accordingly.

Q. I now hand you a picture which has been marked for purposes of identification as Exhibit No. 17, and will ask you if
that photograph was taken while you were there¥
A. I think so, but I could not say absolutely for sure whether
that picture was made that night or not.
Q. Can you tell ns whether or not that is the type of treacl
which was on the right dual tractor wheel that you saw1
A. Yes, sir, it is t1Je type of tread which was on there.
page 205

~

:M:r. Ashby Allen: ·we offer this in evidence as
Plaintiff Exhibit No. 17.
l\:1r. Moncure: Same objection.

Note: Said picture now marked and filed accordingly.
Q. One further question.. Can you tell us whether or not
you noticed an actuating- valve in this tractod
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A. Yes, sir, it did have an actuating valve.
Q. You of course do not know what position the actuating
valve was in at the time of the accident·,?
A. No, I could not say what position it was in at the time
of the accident.
(~. "What condition was it in at the time you saw it?

l\fr. Moncure: That is clearly not admissible, Your Honor.
The Court: I do uot think that is proper. You may show
by someone else.
Mr. :Moncure: He does not know at the time of the accitlent. You may move it with your finger where you please. I
don't see h°'v it would be admissible.

Note: Off the record discussion at the Bench.
page 206

~

::\Ir. Moncure: Mr. Nash says he keeps it on
low, so that's all right.

Q. ,vha.t position was the actuating valve in when you saw·
iU
A. In the low position.
Q. Can you take the picture which has been marked for purposes of identification as Exhibit 13 ancl point out to the jury
the actuating valve and what position it is in?
.A.. This (inclieatinp;), gentlemen, is the actuating· valve, the
arrow indicates the position the valve is sitting· in. But this
valve does control-what it does is control the air to the front
wheel brakes. It reduces it or increases it.
Q. In what position is the valve, was the valve turned when
you saw it?
A. To the low position.
Q. What effect would that have on the air pressure g·oing
to the front wheels upon application of brakes?
A. Cuts your air down, reduces your air to your front wheel
brakes.
Q. What is the general purpose if you know of those actuating valves 1 A. \Vhat they are really for is on wet roads and .
page 207 r ice, so that you can reduce the braking· power on
the front wheels, to decrease the danger of skidding.
Q. Can you tell us whether or not they are desig11ed for use
on dry roads 1
A. Well, no, they really were not designed for use on dry
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roads. But then it is entirely up to the driver bow he likes
to haye it. I mean I would say that the majority of the drivers
llo run them on the low position at all times.
Q. ,vb.at effect if any would this actuating valve on low
have upon the pull of the left front wheel from its eondition
that vou determined it to be in at the time of the ac.cidcnt,
,vheii the brakes are applied?
A. ·well, with this on the low position nnturally it would
not cause as much of a pull when the brakes were applied as
it would if it was turned full force.
·Q. Can yon tell n8 whether or not when that actuating valve
is turned on low it increases the stopping distance?
A. It decreases the stopping distance when it is turned on
low.
~fr. Ashbv Allen: "\Ye offer this in evidence as Plaintiff
Exhibit 13...
Mr. Moncure: Ko objection to that, sir.
~

B~r A Juror:
Q. Woulcl that actuating valve on there control
the pressure you might say on the braking po,,,.er of the whole?
A. No, sir, it only controls the braking power on the two
front wheels.
page 208

By Mr. Ashby Allen: (continued)
Q. Now at the time that you went up there did anyone assist you in removing; amr of these wheels or inspection plates
or in any of tlie operations which you conducted there?
A. One of my employees helped me.
Q. Do you remember whether or not you obtained any asi:;istance from any of the employees of Coleman Scales 1
A. Coleman Scales picked the front encl of the truck up
with a wrecker so that we could remove the wheel.
Q. Now will you tell us what effect, if any, it would have
upon the condition that you determined these brakes to be in
at the time of the accident if the drive shaft had been disconnected while the tractor was being towed into Richmond from
the scene of the accident, as a result of smoke compage 209 } ing from the vehicle in the vicinity of the transmission?
A. Well, disconnecting the drive shaft would stop all movement of the transmission and the clutch and motor. So it is
evident that disconnecting the drive shaft freed the truck because they brought it on in. So in other words when you dis-
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connect the drive shaft and it frees the rear then it is bound
to-any trouble could not have been caused in the rear from
the accident.
Q. Wbat effect would an attempt to remove a rear axle have
on the condition which you determined these brakes to be?
.A. None.
Q. Incidentally, will you come over to the jury, please, and
on Plaintiff Exhibit No. 15 point out to them the axle housing
on this tractor t
A. (Indicating) This large bulky piece that you see through
here is your axle l10using, that is what carries the weight of
your truck, the axle shaft itself. All that does is drives the
wh~els (indicating).
Q. ·where is the axle shaft 1
A. The axle shaft is inside this housing. It comes in from
the outside of your hub and goes into a spline on the inside of
this differential (indicating).
Q. What does the end of the axle shaft connect
page 210 ~ to?
A. The end of the axle shaft has splines in here
(indicating) which fit inside of a cog. And then on the outsi~le here it has a flange. I would say the flange is something
like that in diameter. (indicating with hands) And it is bolted
to the outside of this hub with studs.
Q. Is that axle the mechanism through which the motive
power is transmitted to the wheels for pulling?
A. Right.
.
Q. What effect would the removal of an axle or attempted
removal have upon the condition of the brakes that you determined them to be in at the time of the accident?
A. It would not have anything whatsoever to do with the
brakes.
Q. If the axle were removed could you tell us if the truck
could be towed freely down the road, l\fr. Cecil 7
A. Sure. If you removed the two axles you could have
towed it do,vn the road freely.
Q. How about the drive shafU
A. If you remove that you could tow it down
page 211 } the road freely providing it was nothing wrong
with the rear.
Q. Now then if the drive shaft were disconnected and after
the drive shaft were disconnected and the tractor towed freely
down the road without any more trouble, what would you have
to sav as to whether or not the removal of the drive shaft or
the failure to remove it sooner had upon the condition of the
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brakes that you determined it to be in at the time of this
accident?
A. It bad nothing to do with the condition of the brakes.
Q. Now assume there might have been some fire in thevicinity of the transmission, including the clutch area-or incidentally is the clutch in the vicinity of the transmission 1
A. Yes, sir, the clutch is between-In othe1· words, the clutch
is the driving unit for the motor that drives the transmission.
Q. Now assuming that there may have been a fire within thevicinity of the transmission and smoke coming from the transmission, what effect, if any, would that have upon the comlition of the brakes that you determined them to be at the time
of this accident, if after the drive shaft was disconnected
there was no more smoke and the tractor towed
page 212 r properly 011 into· the city?
A. It would have no effect on the brakes whatsoever.
Q. As a matter of fact, can yon tell us whether or not an
external fire could get to this front ·wheel bearingf
A. Yes, it could, by melting the hub cap off of it but that
is the only way.
Q. Dld yon find tho hub cap melted off on the left front
wheel 1
A. I found the hub cap intact, no paint or anything was
burnt off the wheel.
Q. I believe you have testified that you did brake adjusting·
at your shop?
A. Yes, sir; that's true.
Q. Is it the usual practice to give a road test to a tractor
trailer unit after the brakes have been adjusted J?
A. Yes, sir, at my shop it is.
Q. Do you dp that yourself on occasions 1
A. Yes, sir, I always mysel~ check all brakes that are adjusted a.t my shop, to Ree that they do not swerve the vehicle,
either one way or the other.
Q. After you have made this road test after
page 213 ~ adjusting the brakes do you check to see if there
a re skid marks f
A. Sure. Yon check to see if the brakes a re adjusted even
and your wheels catch evenly. If they do not catch evenly then
von have a swerve.
· Q. Did you go out to the scene of the accident in this caRe?
A. No, sir, I did not go to the scene of the accident. But
after, later, at a later date, hut not at the time of the accident.
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Q. Could you toll us approximately _when you went to tho
sceue of the accident as well as you can recalU
A.
en, as well as I can recall it was maybe a day or two,
or maybe three or four days after we made the examination
of the truck.
·
Q. Can you tell us whether or not you found any skid marks
there at the time you went there Y
A. Yes, sir, we <lid find skid marks.
Q. Did you notice a long skid mark, double skid mark?
A. I noticed a skid mark of a dual wheel, yes, sir.
Q. I hand you Plaintiff Exhibit No. 1 and also the engineering diagram which is Plaintiff Exhibit No. 37
page 214 ~ and will ask you to observe the .skid marks that
you see indicated in the engineering diagram, observe the. skid marks which you see in Plaintiff Exhibit No. 1,
together with Plaintiff Exhibits No. 30, No. 9, No. 28, No. 34-,
No. 31, and ask you if that is the skid mark that you saw
when you went there that you said was a dual wheel skid
markf
A. Yes, that is the dual wheel skid mark.
Q. I also ask you to examine Plaintiff Exhibit N"o. 24, No.
21, No. 23, and No. 22 for skicl marks f
A. Ou this partieula.r picture here (indicating) '?
Q. I am speaking of the long dual wheel skid mark now?
A. That is a dual skid mark there, yes, that is a dual wheel
skid mark.
Q. I will ask you if the dual ,vheel skitl mark that you saw
on those pictures is the same one that you saw at the time that
you went to the srene of the accident, as well as you can recall?
A. Yes, sir. As best that I could tell it was the same mark.
Q. II ave you au opinion satisfactory to yourself, judging
from the skid mark which you saw, as to whether or not the
brakes on this tractor and the trailer which you
page 215 r saw in Plaintiff Exhibit No. 1 were in proper adjustment f

,v

Mr. :Moncure: One second, if Your Honor please, I object
to any witness testifying to his conclusions and opinions from
skid marks in a highway. I do not think there has ever been
recognized by any Court an expert on that pliase of an automobile accident. The evidence here is that there were, it was
varying from 60 to approximately 70 feet of skid marks. The
ph?sieal pictures show a scratched out place at a point some
fifty feet from the commencing of any skid mark, and the
whole right side of that unit was up in the air at the time
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tlte brakes went on practically. It is 44 feet 11 inches long.
'J1his man knpws nothing about those facts. Only two wheels
could readily have been on the ground in view of the exhibits
here showing the position of them. And without four wheels
on the ground he cannot draw any conclusion.
There are the marks made by this side, there is the front
of the automobile (indicating) they are things he knows nothing about. To just look at a mark in the road like
page 216 ~ that-I ehallenge my friends to show any authority for it in this state or anywhere else, that any
man can go there arnl give conclusions like this.
These gentlemen of the jury form their opinions from what
they see in these pictui·es with all of these facts in it. But
for a man to go there and look at a matk and say he thinks
ihe brake would have done this; when he does not know any of
the facts. The hypothetical question of a mere mark in the
road to qualify him to sa.y without knowing the coilditions of
the accident, that i~ certainly improper.
Mr. Ashby Allen: Your Honor, our position is that this
man is obviously au expert in repairing trucks and tractors,
a]so adjusting brakes. He has ah:eady stated to us that it is
l'ommon to give a road test, as a part of that road test they
observe skid marks as well as the swerve of them. Now it is
obvious from the pictures that this tractor trniler had fourieen tires on it, taudem axle trailer. And there is no skid
mark, we are speaking· of the long skid mark no,v,
page 217 ~ I did not ask him about the small ones~ it ,:vas
limited to the long dual wheel skid mark, it is perfectly obvious it was made by only two tires, one set of dual
wheels. .And this vehicle had fourteen tires on it. And we
think a man in bis position should be able to say whether or
not in bis opinion that one dual wheel skid mark, the long one
as indicated on these photographs, and which he went out and
8aw himself, indicates a proper adjustment of brakes on this
trpe of equipment..
.
.
.
The Court: This witness has already testified that if the
brakes were 1iot in proper adjustment, the brakes that be
testified about, that it would tend to swerve the truck to the
left.

Mr. .Ashby Al1en: Yes, sir.
The Court: Now he may testify to this jury whether or
not those marks showed that tho truck did swerve to the left
or right, and then let the jury say what the. cause was. I do
not think it is proper for him to testify as to his conclusions
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because there may have been some, other elements
page 218 } which contributed to it. He can testify as to what
the fact were, the facts as existed. And he has
.already testified, as I said, that a defective brake, as he has
gone into detail about, would tend to swerve the truck to the
left. Let the jury be the judges of that evidence.
l\ir. Moncure: If Your Honor please, I would like to add
this. Your Honor may not have caught this point. There are
fourteen sets of tires, as my friend says, which of these sets
of dual wheels made them 1 This man has only testified to a
tractor.
Now if Your Honor please, I submit that the first exhibit
filed, No. 1, that showed that they were made by the left rear
wheels of the tractor and led right to it. ·what has anything
he has had to say about a· tractor got anything to do with
a trailer wheel? He is expressing an opinion of a set of marks
that he doesn't know what made them because he was not
there, and to do otherwise he is putting himself in an attesting position. The jury are the ones to say whether
page 219 ~ it was the left tractor, right tractor, left trailm~
or right trailer. And to let him form an opinion
of just dual wheel marks on a road is absolutely no basis for
expert testimony whatsoever._ He has not said that he knows
which wheel made them. My friends have not proved they
were tractor wheels or trailer wheels. There are dual wheels·
on the rear of the tractor, two sets of them, there are two
sets on the front of the trailer. There are two sets on the rear
of the trailer. Now wha.t wheels made t.hem?
The Court: I do not think this witness attempted to testify
that that was the sole cause of those tracks being in that posi·.
tion on the road.
Mr. Moncure: I do not think he can express any opinion on
why those tracks were in the road when be does not know what
wh~els made them.
The Court : I said a while ago he has testified to those tracks
that he saw in the road, he has testified as to the
page 220 } condition of the brakes on that. wheel he took
apart. Now he has also said that that could cause
the truck and trailer to swerve to the left.
Now that is as far as I am going to let him go, gentlemen.
Let the jury draw their conclusions.
Mr. Ashby Allen: "\Ve wish to except on the grounds stated,
Your Honor. I would like to ask a couple of follow-up questions, but I will not ask him his opinion on this.
The Court : All right, sir.
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Q. ·when the foot pedal on the tractor is pushed down to
apply the brakes, Mr. Cecil, and the brakes are in proper adjustment on such equipment as you saw in these pictures here,,
can you tell us whether or not the brakes on all the wheels.
should go on at approximately the same time1
A. Approximately. Now a trailer won't quite come on as
fast as the tractor will, because your air has to travel from
the tractor back to your trailer valve.
Q. And about what is the delay!
. A. 1Vell, it gets right down into seconds, I
page 221 ~ would say maybe ten seconds, maybe fifteen seeonds, between the, the difference between the
brakes taking hold on the two vehicles.
Q. Now we are speaking of course of equipment in proper
shape?
A. That's right.
Q. And the tractor brakes are applied, the equipment moving down the road ?
A. Yes,. sir.
Q. And I ask you whether or not the trailer brakes should
come on at approximately the same time as the tractor brakes, ·
or just a little thereaftert
A. They come on just like I said, just a few seconds later
than the tractor. In other words, the tractor comes on :first.
That is with your foot pedal, the tractor comes on just a little
bit, it is hard to ·tell, I mean unless you check with a guage
you can hardly tell the difference.
CJ. Now considering the condition in which you found the
left front wheel and you determined it to be at the time of
the accident on this tractor, I believe you only examined the
tractor?
A. I only examined the tractor.
Q. The trailer was not there when you went up there 1/
A. No, sir.
page 222
Q. Considering the condition you determined
the right tractor dual wheel brake to be in at the
time you saw it and the left dual wheel brake to be at the
time you saw it, can you tell us whether or not upon the application of brakes that would cause a swerve, and in which
direction, and whether violent or not, at the time of and upon
the application of brakes f
A. Upon the application of the brakes the condition I found
the brakes in would drmv the tractor to the left.
0

r

Mr. :Moncure: His question was, was it violent or not?
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Q. -upon the heavy application of brakes f
A. Yes, sir, I would say it was violent.

CROSS EXAMINATION.
By Mr. Moncure:
Q. How many seconds did you say it would take for tho
trailer brakes following the tractor application, fifteen seconds f
. A. I would say fifteen seconds.
Q. Do you know tlmt a vehicle going fifty miles an hom
goes 75 feet a second, and that if it took fifteen seconds it
would go 750 feet plus 375 feet, 1125 feet before
page 223 ~ the trailer brakes would ever g·o on, you know that
is not so, :M:r. Cecil¥
A. I know that it is so. I check lwakes we have with a gauge
every day. I don't know how you figme, I don't know how
you are figuring it oi1t, that is beyond me, the way you are
:figuring·, but I do know trailer brakes come on slo,ver than
tractor brakes do.
Q.. But you said fifteen second?
A. I said approximately, I didn't say exactly.
Q. ·well, is all your evidence an approximation, or is it accurate?
A. "When I say approximately that is what I mean, when
I say absolutely then I mean that.
Q. Let's take this approximation of 15 seconds. If that i~
two-thirds wrong it would be only five seconds, one-third·
wrong it is only ten seconds, isn't that right?
A. I told you that I clidn 't know how you figured it out, I
toltl you the tractor brakes do not catch with the trailer.
Q. ·Let's stop talking about "it don't catch," you said it
took 15 ~econds for them to catch f
A. Approxirnatel)r.
Q...Well, sir, I tell you that 15 seconds is 112G
page 224 r feet of traveled distance at 50 miles an hour. And
you mean to tell this jury when you put brakes 011
a traC'tor that your trnilel' does not start braking until you
have gone down the road 1125 feet, you tell them tbat'?
A. I am not saying how far the trailer goes. I am just
telling you the trailer does not take the same time the tractor
does.
Q. Yon told them fifteen seconds, you want to change it?
A. I said approximately.
Q. "'\\That is approximately, half of it, a third of iU
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A. It could be half of it, could be a third of it.
Q. That is as accurate as you are t
A. That is as accurate as anyone could be on it without
taking a gauge and showing them.
Q. Let's take a third of it, five seconds and 75 feet a second
at 50 miles an hour, that is 375 feet. Doesn't your law which
you follow in setting brakes to stop a tractor trailer unit require you to stop it under 375 feet going at 50 miles an hour,
don't you have to set them so that you can stop them in less
than 375 feet?
page 225 ~ A. You are supposed to get the best brakh1g
you can get on there, regardless of feet.
Q. How quickly is a fractor trailer ·unit under your setting
of brakes and your road test required to ~top at fifty miles au
hour, how many feet, sir?
A. Approximately 300.
Q. All right, sir, so if it is five seconds you have got no
stopping power except your tractor lea:ding in the front and
your trailer behind won't even start catching for 75 more
feet, isn't that right '?
A. No, the frailer will catch ahead of 75 feet.
Q. Ahead of 75 feet?
A. Yes, sir, it will.
Q. Catch in less than a second then, won't it?
A. Like I told you. I am not a mathematics man, I have
not sat down and figured out with a pencil. All I can say is
1liat the trailer does not catch as fast as the tractor does beC'auseQ. vVhy cliff you sny fifteen seconds then, sir i
A. I said approximately.
Q...A.11 right, let's come back to what you did up at Coleman
Scales when you went up there with Mr. Burkpage 226 ~ bardt and Mr.· Allen, this equipment was sitting
out on the street, was it not?
A. True.
Q. And the accident happened five days before!
A. True.
Q. Ho-,,:r mud1 dust, debris and grease was flying around in
1he street, and whether they swept the streets or washed the
streets you do not kno,v, do you?
A. No, sir, I don't.
Q. Did you bring down to us here in Court to show it to us
this jigaminy with that thing cut out of it, ldave you got iU
A. Have I got it?
Q. Yes, you took it off, didn't you?
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A.
Q.
A.
·Q.
A.
Q.
A.

Yes, sh·, I took it off.
·where is it?
Back on the truck
It does not show in your plctures, does iU
No, sir.
You did not take a picture of that, did you?
No.
Q. You did not take any picture of the broken
page 227 } · cotter pin, did you?
A. No.
Q. You did not take any picture of the nut turned side-ways on it, did you V
A. No.
Q. You did not take any picture of the thing you said was
,dry as a bone, did you 1
A. No.
Q. The picture of the one you took has grease on it, has it
uot?
A. Yes.
Q. When you were out there examining did not the question come up of what your charge would be and you told Mr.
Allen and Mr. Burkhardt eight dollars, didn't you, do you re.
member that 7
A. Well now, I believe I did, but I don't, ,I could not swear
to that exactly.
Q. Let's get a little closer on this. It was about 10 :55 p. m.
when you were there and :finished your inspection on May 19,
1952, that is about right, is it not?
A. Yes, sir, that's about right.
Q. Standing there were Mr. Allen and Mr. Burkhardt f
A. That's right.
page 228 r Q. And you said that your charge would be
eight dollars, do you remember that?
A. I don't remember exactly telling them what the charge
was, but then I could not say that that is wrong, I could not
-say that it is right, I don't remember.
·
Q. Did Mr. Allen then speak up and say, ''011, your charge
~ho1,1ld be $12.00," do you remember that, sir1
A. No, sir, I cannot say that I remember that.
Q. Then let me ask you a little further, did not Mr. Burkhardt then not speak up and say, "No, make your price
$15.00,'' do you remember that 1
A. No, sir, I don't remember that.
Q. You charged them $15.00, -did you not, for that one trip i
A. I think I was paid $15.00, yes, sir.
1
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Q. Do you or do you not deny that you :first told them $8.001
was your ·price 1
A. I don't remember telling them-I don't remember even
telling them what the p1·ice was.
Q. Now I do not want to take you by surprise, I am going.
to bring a man here who is going to impeach you or is going
to say that this happened.
A. Uhhuh.
Q. Did you or did yon not say youi~ price wns
page 229 f $8.00 and then raised it to $15.00, first to $12.0.0.
and then to $15.00 i
A .. I don't remember I am telling you.
Q. You don't deny iU
A. No,. sir, I don't deny it and I do not say it is true.
Q. You won't deny it if a man comes here and says you <li~l
do that?
·
A. No, sir,. I won't deny it.
Mr. Moncure: No further questions, sir.

RE-DIRECT EXAMINATIONr
By Mr. Ashby Allen:
Q. How many people went with you there Y
A. One.
Q. ·what was his name 1
A. C. A. Arnold.
Q. ·Is he an employee of yours 1
A. Yes, sir.
Q. About ho,-v long were you and he occupied coming from
your shop to there, taking down this thing and examining it
and going back to your shop·?
A. ·we was there about hvo hours, or two hours and a half
I guess.
Q. Did this pay of $15.00 or whatever it was
page 230 ~ cover both the man that you brought with you
from your shop and yourself?
A. That's right, it covered the man that I brought with me
and mvself.
Q. Both of yon were away from your business ?
A. Both of us away from mv business.
Q. At that time ofnight cari you tell us whether or not your
shop is usually pretty busy, sir f
.
A. At this time of night we charge time and a half for 01Jr
work, our shop is busy.
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Q. Can you tell us whether or not your charge was based on
an hourly rate 1
A. Hourly rate, yes, sir.
Q. Depending upon how long it took you to .come from your
shop to do this examination and get back?
A. Yes, sir.
·Q. I don't believe you took any of these pictures yourself,
did yout
A. No, sir, I dicln 't take any of them.
Q. A photographer came and took the pictures 1
A. Yes, sir.
·
Q. Can you tell us whether or not the $15.00 is
page 231 ~ the usual charge which you make forMr. Moncure: If Your Honor please, I object to that as
absolutely leading.
The Court: I think this question has been thoroughly explored, Mr. Allen.
l\Ir. Ashby Allen: All right, sir.
The Court: As to the charges, that is. I do not sec any use
·
in keeping on with that.
RE-CROSS EXAMINATION.

Bv l\fr. Moncure:
..Q. After all of these questions by :Mr. Allen which may have
refreshed your memory as to your charges, I ask you ag·ain,
sir, did you tell them that your charge was $8.00 or not, turn
to the jury and tell them whether you did or noU
A. I don't remember stating· eight dollars, I don't remember
stating any price. He asked me would so and so be all right.
Q. You say you did not ever state, all he asked you was,
as $15.00 all right'' 1
A. As well as I remember he asked me was so and so an
right.
Q. Take a pencil and piece of paper if you
page 232 r c.~m 't do it in your he,ad, and figure out what your
charge would have been for two hours with ·your
helper on your regular rate nt that time of day? Here, I'll
help you. What do you charge an hour for yourseln
A. I charge three dollars an hour.
Q. What do you charge for your helper?
A. Three dollars an l10ur.
Q. And you were there, I will do it for you if you want,
you were there under two hours or over f
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A. We ·was there two hours, approximately a little over.
Q. Possibly a little under?
A. Well, I did not time it with a watch.
Q. Is that estimate any more accurate than the fifteen
seconds estimate you made for us before t
A. I told you that was approximately 15 seconds.
Q. Is that two hours you are figming on approximately two
hours or exnctlv two hours 1
A. I said I did not make an exact statement as to the minutes I was there, aro~md two hours, could have been ten or
fifteen minutes over, it was as much as two hours.
Q. What you want to say now is that you never
page 233 ~ mentioned eight dollars?
A. I won't say that I did or didn't.
Q. Can you remember whether Mr. Allen ever mentioned
twelve dollars?
A. No, I cannot say that.
Q. How about Mr. Burkhardt?
A. No, sir, I can't recall that either.
Mr. Moncure: No further questions at this time, sir.
Bv Mr. Ashbv Allen:
·Q. Mr. Cecil, I forgot to ask you whether or not in your examination of this tractor at Coleman Scales you noticed any
special means on this tractor for applying the trailer brakes
independently of the foot pedal f
A. Yes, sir, it has a hand control valve on it for the trailer,
so that you may apply the trailer brakes without applying the
tractor.
Q. Tell us just briefly what is the purpose of this hand
brake and how it operates, not mechanirally but just
generally?
A. The purpose of the hand valve is toMr. Moncure : You said valve, you mean brake, don't you!
A. Valve.

page 234

~

Mr. :Moncure: All right, I just wanted to get it
straight.

A. The purpose of the hand valve is to be able to apply the
brakes on the back end of your unit to keep from throwing· it
in a jack-knife· in case you are on ice and apply your brakes.
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In other words, if you apply them with your foot brake, like
I tried to explain to the gentleman while ago, the tractor
,catches just the least bit ahead of the trailer. That is why the
foot valve was created, I mean the hand valve was created, to
eliminate that trouble.
Q. Now in this equipment, this had a hand valve on it?
A. Yes, sir, it did.
Q. Where was that, the hand valve for applying the trailer
brakes located Y
A. On the steering column. ·
Q. Readily accessible to the driver 7
A. Rig·ht.
Q. Can you tell us whether or not when the hand valve to
apply the brakes is used the trailer brakes come on immediately?
A. Yes.
page 235 } By Mr. Moncure :
Q. I will ask you one question, sir, whether
a vehicle pulls to the left, or whether you turn it to the left
putting on brakes in each instance the result would be the
same, would it not, so far as marks in the road are concerned,
if it pulls itself or if you turn it?
A. True, true.
Mr. Ashby Allen: I did not catch that last question and
answer.
Miss Giles, I would like for you to read the last. question
:and answer, if you will, please.
· Note : Foregoing question and answer read back.

By Mr. Ashby Allen:
Q. Explain your ai1swer, please, sir.
A. Well, the question he asked me the way I understood it
was if the truck was pulling to the left or if you apply the
brakes and were pulling to the left would it be any difference,
my answer was it would be no difference.
Q. Can you elaborate just a little bit, what do you mean it
would be no difference f
A. I mean it was pulling to the left and then
page 236 r you apply the brakes the brakes was affecting it
also, making it pull to the left. It would still be a
pull to the left, it would not. make any difference, it would not
pull to the right.
·
0

0
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Mr. Moncure: I do not think it needs any explanation. The
man has said if you turn to the left and put on brakes the
marks would go to the left. If it pulls itself to the left they will
go to the left. And you cannot tell by looking at a mark
whether the man turned it or whether it pulled itself, the
marks in the 1·oad vvill be the same.
Mr. Ashby Allen: I know what Mr. Moncure is after, and I
know why he does not want the witness to explain it.
Mr. Moncure: I don't mind the witness explaining anything.
The Court : Go ahead if you wish to-.
1\fr. Ashby Allen: I did not think he understood Mr. Moncure 's question, the factThe Conri: It was very plain.
Mr. Moncure : If the jury did not understand
page 237 ~ it they can ask him.
Q. "\Vhen you answered :Thir. Moncure 's question, were you
referring to the tractor and trailer, or at least the tractor
which was involved in this accident, or were you referring
just to any equipment with properly adjusted brakes f
A. I was referring to this particular tractor.

The Court: It seems to me that is verv clear.
Mr. Ashby Allen: All right, sir. That's all .

•
page 238

~

•
CURRY OBENSHAIN,

a witness introduced in behalf of the plaintiff,

first being duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Ashby Allen:
.
Q. Tell us your name, if you will, please.
A. Curry Obenshain.
Q. How old are you, sir 1
A. 55.
Q. By whom are you employed at the present time and in
what capacity7
1\... Stone and "\Vebster engineering corporation, as a supervisor.
Q. Of whaU
A. Maintenance, automotive equipment.
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Q. ·what experience have you had with tractors and trailer::;
and automotive equipment V
A. How long, you say 7
Q. Yes, and in ,vhat capacities Y
A. Oh, 31 years supervision.
Q. Were you ever employed by Brooks Trnnsf er V
A. Yes, sir.
Q. In what capacities and over what period of
page ·239 ~ time V
A. ,vith Brooks fourteen years, supervisor.
Q. Supervisor of what!
A. Motor equipment.
.
Q. Can you tell us what type of tractors Brooks uses Y
A. They use tractors and trailers, the makes ,~rnre mostly
·whites, some Macks, some Auto-Cars.
·
Q. ,,7hen clid you leave the employ of Brooks and go to
Stone and ,vebster1
.
A. I left Brooks in 1946 but I clid not g·o with Stone and
vVebster right then. I went with the Power Company, and
then was with Lawrence Motor Company.
Q. Can you tell us ~just briefly when you were with Brooks
what type of repairs that you supervised f
A. "\Ve did everything to the equipment which w·as ~iecessary, from rebuilding from the ground up to maintenance of
new equipment.
Q. ·were you also in charge of inspecting brakes on
tractors f
A. Yes, sir.
Q. And trailers¥
A. Yes, sir.
Q. ·what type of trailer~, by model, that is manufacturer,
did Brooks use when you were there?
page 240 ~ A. ·Yve had Fruehauf, Trailmobile, Strict, and
I don't believe we bad any others.
Q. About how many tractors would yon say Brooks had at
the time that you left their employment, sir?
A. If I am not mistaken it was 146 tractors and about 210
trailers.
Q. Can you tell us ,vhere the Brooks franchise runs, that is
over what ·area do they operate their equipment?
A. At that time that I was there it was f1·om New York to
Richmond, Richmond-Lynchburg-Roanoke, and Danville
and Greensboro. That was the freight line.
Q. ,Vhere was the main repair shop for the Brooks equipmenti
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',

A. Richmond.
Q. That is the one that you supervised?
A. Yes, sir.
Q. How long have you been supervisor of maintenance and
repairs of Brooks tractors and trailers i
A. How long· was I?
Q. Yes.
A. It was just about fourteen years.
page 241 r Q. Did you have occasion to examine a vVbite
tractor, '47 or '48 model vVB 26 I believe it was,
at Coleman Scales f
A. Yes, sir.
Q. Can you tell us about when it was 1
A. I think it was last June.
.
Q. Did you examine that equipment for the purpose of
determining what was the condition of the brakes at the time
of an accident about midnight of May 13, 1952!
A. Yes, sir.
Q. ,vm you tell us what condition you determined the
brakes to be in, beginning with the left front wheelMr. Moncure: One second before you answer that. If your
Honor please, I object on the basis that this witness bas in
no way qualified himself as an expert. _The mere fact that a
man may be supervisor of a concern with a large fleet of trucks
is no proof whatsoever of his expertness, or whether he could
even take a nut off one and put it back. That plus the fact
that he said it was sometime in June as against an accident
of May 13th, which had been through all the incipage 242 ~ dents of a collision with a mailbox, a fire, an
attempt to pull a rear axle, and a successful
at.tempt to cut the transmission linkage, and then sitting on
Broad Street or inside the place for maybe thirty more days
under this evidence, with it having been taken apart and
tampered with by Mr. Cecil and Mr. Burkhardt and others,
how many others I don't know. .And from the photogra.phs it
was pulled out and put in and pictures taken on three or four
different occasions, clean out of the custody of this defendant.
The Court: Up to this point, Mr. Allen, I do not think this
witness is qualified in such a manner as you qualified Mr.
Cecil. I do not know tllat this witness is a mechanic, that he
took them out or could take them out or what.
Mr. Allen: All right, sir, then I shall -go into a little more
detail.
The Court: Then there is another thing the Court would
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want to know. If be COl!ld be qualified or could
page 243 } testify as to those exact parts wbicb were there
after Mr. Cecil had taken it apart on May 19th 7
· Mr. Ashby Allen: Yes, sir.
The Court: The Court would want to lmow more about thi~
Suppose we let the jury step out for a minute or two.
Note: At this time the jury retires to the Corridor.
Jury now out.
Note: Off the record discussion at the Bench.
By Mr. Ashby Allen: (continued)
Q. What experience have you had as a mechanic, what
training have you had in that line~ sir?
A. I worked at it with tools since 1915.
Q. Tell us the type of work that you did as a mechanic?
A. Everything from rebuilding a motor vehicle from the
ground up.
Q. Did you at times do that yourself f
A. Yes, sir.
page 244 } Q. And have you had ~my formal training or
instruction on thatj
A. Yes, sir.
Q. Diel you do any instructing yourself 7
A. Yes, sir.
Q. How many did you _instruct when you were at Brooks?
A. All of my mechanics.
Q. Who was responsible for the instructing of the mechanics
at Brooks in the proper way of repairing these tractor trailers
and making adjustments on them?
A. I was, sir.
Q. You did some of that personally?
A. Yes, sir.
Q. That was your responsibility f
A. Absolutely.
Q. Did you ever attend any of the instruction schools or
classes or courses sponsored by the White Motor Company?
A. Yes, sir.
Q. Describe that in a little more detail, what the purpose of
those was and what vou did Y
page 245 } A. The purpose of° it· was to get better mechanics and supervision in the field to look after
the White equipment.
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Q. After attending· those courses did you eve-r hold any conferences with your mechanics t
A. Yes, s-ir.
Q. "Tha.t would you do at those confcrences f
A. Talk over the various trouble we were having with
equipment, find the shortest and best ways of remedying them~
Q. Whose responsibility was that t
A. Mine.
By the Court ~
Q. Have you ever done any work on the Vlbite- tractor and
trailer!
Mr. Ashby Allen: I understood him to say he had, sir.
By :Mr. Ashby Allen:
Q. Have you ever done any work on the ·white tracto-rs !
A. Yes, sir.·
Q. Tell us· over wlmt period of time you worked on them
and the type of work that you did f
A. I started working on White equipment in 1922, and I
worked on it with tools at that time. The foreman
page 246 ~ or the supervisor, they had to work, they were
classed as a working supervisor, and I worked
with tools up until 1934, both with Brooks, Coca Cola Company
and White Motor Company.
·
The Court : I think he is qualified.
Mr. Moncure: May I ask a question in connection with it,
sid
The Court: Yes, sir.

CROSS EXAMINATION.
By Mr. Moncure:
Q. Would any of your courses or any of your training enable you to determine the age of grease when you looked at
it, sir, if it has been standing· out in the open for a period of
approximately thirty days with dust accumulating on it and
what-not, sir?
A. Yon could not tell the age of it, no.
Q. Did any of your co.urses deal with the actual determina~
tion of the extent of tlie effect of heat on a spindle?
A. Nothing more than the discoloration of it.
Q. Did any of your training deal with how you would set
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and adjust brakes for coming over the ..Appalaehian Mountains and dropping out of Charleston,
"\Vest Virg'inia and coming down Afton Mountain
as being different from on level ground. You set them so they
do not take as tight a bold when they come down. Are you
.
familiar with all thaU
A. Yes, sir.
Q. "When is the last time that you worked with tools yourself, 1933, sirf
A. 1Vell, I did not quit working with tools, I worked with
tools in the last two or three vears. But I mean I did not work
at it as a regular trade.
·
Q. When was the last time you did any work of this kind
yourself, this type of work 1
A. '34, in other words, I quit wearing overalls.
·Q. You have not, in other words, set brakes on a vehicle
and inspected the spindles and these things here (indicating·)
on trucks in the last nineteen years, have you t
A. Yes, sir.
Q. Actually done work on it yourself f
A. Yes, sir, yes, sir.
Q. How frequently?
page 248 ~ A. Three years ago.
Q. For how long a period of time?
A. Oh, maybe a day at a time.
Q. How many days?
A. I did not work altogether, but I was right there with the
mechanic all the time, to pass my opinion of them.
Q. Passed your opinion. I am not talking about opinion,
I am talking about your going there and doing the work?
A. Yes, sir.
Q. How many trucln::, tractors, would you say you had
adjusted and set brakes on individually yourself in the last
five yeari:;?
A. ·wen, that would be hard to say, that would be hard to
say.
Q. Two, three, four, five, or less?
A. I ,vould say more than that, maybe the same one three
or four times. ~
Q. Three or four times is all 1
A. I said mavbe the same vehicle.
Q. All right,"' sir, bow many vehicles w·ould you do three or
four times during the ]ast five years?
page 249 ~ A.. I expect it would be fifteen or twenty of
. them.
page 247

~
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Q. So only fifteen or twenty times over a period of five
years you would average doing any work yourself on a brake
adjustment?
A. Yes, sir.

The Court: I think the witness is qualified. Now l\,[ 1·.
Allen, I am going to let him testify as to conditions along the
lines that you told the Court here a few minutes ago.
Mr. Ashby Allen: Yes, sir.
Mr. Moncure : I except to the action of the Court in permitting· the witness to testify on the ground he is not qualified
us an expert at this stage. And for the further grounds to be
assigned in writing as to the witness Cecil.
Note : At this time the jury returns to the Courtroom.
Jury now in.
By Mr. Ashby Allen:
Q. Mr. Obenshain, I do not believe I asked you
page 250 ~ before whether or not you had actually worked
with tools yourself, that is with your own bands,
making adjustments and repairs on tractors and trailers, and
if so, over what period of time? You have testified I believe
concerning your supervision of mechanics, now we are asking
you about the mechanical work which you did yourself, that
you actually participated in with your own hands?
A. I would say regular at the working and supervising,
somewhere in the neighborhood of twelve or fifteen years.
·Q. I am not talking about the supervision, but actually doing it yourself?
A. About four years, tractors and trailers.
Q. Now after that period of time what did you do, sir?
A. I was a working supervisor.
Q. Working supervisor?
A. Yes, sir.
.
Q. What is that?
··
A. You had to look after your men and all your work, repairs, orders .and work with tools when you had a chance.
Q. In other words, you actually worked with the men using
tools vourself?
·
·
A. Yes, sir.
page 251 ~ Q. To see that the work was done properly?
A. Absolutely.
Q. Inspect it yourself¥
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A. Yes, sir.
·Q. Pass it or refuse to pass it t
A. That's rig·hl
Q. "\Vhen did you stop doing that?
A. About 1938.
Q. Then what type of mechanical work did you do yourself
after 19387
A. Well, didn·'t have much time to do any, that is actually
with tools.
Q. Were you with your men on the job when repairs were
·
being made f
A. Yes, sir, yes, sir.
Q. Diel you continue to make inspections!
A. Yes, sir.
Q. On work that they had done!
A. Yes, sir.
Q. Approve it or reject iU
A. Yes, sir.
Mr. Moncure: Mr. Allen, I am forced to object to the leading nature of your questions. You are telling this
page 252 ~ man step by step, and the proof of it is that every
answer is yes or no.
The Court: Just let him testify as to what he has done, Mr.
·
Allen. He has covered it, it seems to me.
Mr. Ashby Allen: Yes, sir. I was just trying to save a little time.
The Court : I think he has fully covered it.
Mr. Ashby Allen: I did not know whether your Honor
wanted me to go back over what we did before or not.
The Court : No indeed.
Mr. Ashby Allen: Will you stipulate it?
Mr. Moncure: No, sir, I have excepted to it.
The. Court: The Court has ruled this witness has qualified
as an expert and may testify.
Mr. Ashby Allen: I am sorry, sir, I did not understand
that, sir. The jury was not here and I did not so understand
it.
Q. While you were with Brooks Transfer, I
page 253 } don't believe you told the gentlemen of the jury, I
don't believe they were here when you said how
many-

Mr. Moncure:

One second, I object to quoting ·anything

120

Supreme Court of Appeals of Virginia

Curry Obenshain.
whicl1 was said while the jury was out. 'rbe man has qualified,.
the Court has ruled on it. Ask him what you want about the
facts.
Mr. Ashby Allen: All right.
The Court: I think that is proper.
Mr. Asliby Allen: May I ask him about the equipment that
Brooks used, just to get the make of it. I do not think the jury
heard that ..
The Court: Ask him if he has ever worked on this same
kind of tractor involved in this accident, if that is what you
are after.
Mr. Ashby Allen: White equipment, yes, sir..
The Court: All right, sir.

Q. Have you ever worked or supervised the work on the
same type of tractor that you examined at Coleman Scales?
A. Yes, sir.
Q. Now when was it· as well as you can remempage 254 ~ ber that you went to Coleman Scales and examined
this tractor!
A. I believe it was on June 9th.
Q. "There was the tractor at that time?
A. Sitting just inside of the building on the east side of the
building.
Q. Did you examine that tractor for the purpose of determining what the condition of the brakes were as of May 13th
about midnight of that day, 1952?
A. That's right, sir.
Q. Will you tell us what you determined that condition to
be, beginning with the left front wheel of the tractor?
A. We removed the left front wheel and could see that there
was grease on the inner part of the lining. I mean by that the
part of the lining which was nearer the truck. Around the
side of it you could determine that the brake drum itself had
been rubbing 011 the top part of the. backing plate, which holds
the brake shoes in line. There is a washer goes between the
nut a11,d the bearing on the outer end of the spindle.
Q. You may use any of these things you see there on that
table which may help you illustrate what you are talking
abouO
page 255 ~ A. (Indicating) This washer bad this little
piece here broken off of it to keep it from turning
so it would turn with the bearing if it got hot. The bearing
on the outside of the spindle on the outer end had turned red
from heat and lack of lubrication. The right rear wheel of
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tl1c tractor was saturated with grease. The travel on the push
rod on the right rear wheel had approximately two inches
travel.
Q. W1iat is the push rod?
A. The push rod runs between the brake chamber and the
slack adjuster, which controls the application of the brake.
The push rod on the left rear wheel had approximately a quarter to three-eights of nn inch travel.
Q. What was the color of this left outside front wheel bearing at the time you saw it?
A. Dark reddish.
Q. How do you know that that did not take place after the
accident since you did not see it for some period of time after
the accidentf
A. "\Vell, I don't see hardly ho-w it could.
Q. Tell us why?
A. ·well, the vehicle had to be towed in, didn't it¥ And the
front end of it was knocked out from under the tractor, that
wheel could not have been revolving.
page 256 ~ Q. Could a lick cause the condition that you observed on that bearingf
A. No.
Q. What effect, if any, docs wear and tear and improper or
proper maintenance over a period of time have on it, if any,
this.bearing that you told us about?
A...What do you mean, improper maintenance?
Q. Lubrication or lack of lubrication?
A. _Sure, the lack of lubrication.
Q. Tell us just why it is that you say this bearing· was in
that condition at the time of the wreck or about miclnig·ht of
May 13th?

.A. vVell, it was only two things that could have caused that.
That would have been lack of lubrication or be too tight adjustment.
Q. Which caused it in this case f
A. vVeU, that is ,vhat you could not tell because the wheel
was loose at the time I took it off. I mean by loose, the adjustment on it was loose.
Q. Will you tell us whether or not that is heavy grease or
the watery type of gTease?
A. No, it is a heavy grease.
Q. I show you a picture marked Plaintiff Expage 257 ~ hibit No. 20 and ask you if you will come over here
to the jury and tell them wl1cther or not that is
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the condition tl1at you observed when you examined this left
front wheel i
A. Yes, sir. This is the point here that was discolored on
the spindle and the bearing itself (indicating). The two were
discolored and the washer works in between the bearing and
the nut.
Right around here there was grease on the brake lining,
around the inside track of it, the brake drum, the top of the
brake clrum was rubbing µp here on the backing plate where
it had been \oose, laying over and rubbing on the side of the
backing plate ( indicati11g on picture).
Q. \Vhat e:tiect would that coµdition of the~ left front ·wheel
l1ave upon the direction of travel of the tractor when the
brakes are applied 7
A. ,,ren, the grease would cause it to grab, and the wheel
being loose, every time you apply the brakes the tractor. would
raise up because you would be taking play out of the bearings,
being tapered bearings.
Q. What effect, if any, would that have on the direction that
the tractor wouldi move?
A. Well, I think it would give the 1nim a little trouble steering it.
page 258 ~ Q. Which direction if any would it have a tendency to go?
A. It would pull him to the left, of course, left front wheel.
Q. I now hand you Plaintiff Exhibit No. 15. I am going to
ask you if that is the condition that you observed on the right
rear slack adjuster at the time you looked at it,
A. Yes, sir.
Q. ,Come over to the members of the jury, please, and point
out where the adjustment is made on that slack adjuster?
A. I don't know w4ctber you can see it or not. But here
is a square which goes on a worm, a worm shaft that operates
on this here, to adjust the brakes. In other words, this worm
inside the slack adjuster is fastened to a cam shaft, and this
worm screw that goes though turns the worm. It has continuous threads on it all around.
Q. Point out the nut that you turn to adjust the slack acljuster ¥
A. This square right here (indicating). This is the push
rod that I referred to, it goes into the brake chamber up into
the front which the air operates. It pushes this
pag~ 259 ~ back and tha.t turns the earn and opens the shoes.
Q. Is that the thing that you use to adjust the
brakes?
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A. Yes, sir.
Q. How do you know that that had not been turned after
the accidenU
A. If this had been turned, if that square had been turned
somebody liad packed grease and dirt back up on it because
it was all piled up. And you could not hardly find the square
to tell whether it had been turned or not, it was so dirty, grease
and dirt were caked up on top of it.
Q. Can you tell us whether or not it is necessary to -qse a
wrench to make that adjustment?
A. You have to use a wrench.
Q. What happened to the grease and so forth, what does
happen to it if a wrench is put on there, sir? ·
. A. That :would all be knocked off because the majority of
the time that is right, hard to turn.
Q. Can ·you tell us whether it looked like any grease had
been packed back up on top of'it when you saw it?
A. No, no, no, it had been on there for· some
page 260 } time.
·
.
Q. This is plaintiff Exhibit No. 18 which is a
little clearer, and I will asfo if you can point out on that the nut
that is used to adjust the brakes t
A. (Indicating) This is it right here.
Q. Is that the condition you saw it in at the time you ex-.
amined iU
A. That's right. And you could move this push rod backwards and forwards approximately two inches, and it is only
two and a quarter inch travel to the brake chamber itself.
That is all it will travel, and this had approximately two
inches travel.
Q. What effect would that h~ve upon the application of
brakes!
A. That would leave you with no brakes because yqu 4ad
got all the travel here (indicating) and this leeway had gotten
off· center.
· ·
Q. How much travel should there be?
A. Not over 7/8, 3/4 to 7/8 of an inch.
Q. What is this dark looking· substance on these two pictures which appears to be just inside the rim?
A. That is grease, all around through here, he~vy black
grease, with dirt and sand and grit in it, you see (indicating).
·
Q. How can you tell that was not put on there
page 261 } after the accident? .
A. Well, I doubt it had been put on there. It
would not have been saturated all the way across the brake

·
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shoe, all the way back in the hub, dripping down on tl1e rim
here ( indicating on picture}.
Q. What condition did you find the lining on this right rear
dual wheel?
.
· A. The lining· was not too bad, I mean it was not too thin,.
it was not all gone. But the brake would have· no effect on it
because it was off too far.
Q. Did you not.ice any grease on the lining?
A. Plenty of grease on it.
Q. Wba:t effect would the grease have on the lining·, plenty
of grease on the lining f
A. It would leave you with no friction.
Q. Upon the application of brakes w]iat effect would thnt
have!
A. You ,vould h~ve no friction on it, your brake lining would
be riding on grease instead of on the brake drum.
Q. How can you tell that someone did not put that grease
on that lining after the accident?'
A. Well, from tl1e looks of it. It is-The way it is piled up
at tlrn end of the brake lining I don't think it would
page 262 } have been possible to have done it.
Q. To take a look at that brake lining of the
right dual wheel, what did you do1
A. We had to remove tllese dust sl1ielcls.
Q. Show us where the dust shields go, and see if you see a
picture of a dust sh.ield in any of these here (indicating) 1
A. This is tlJe best one, there is one of it, Exhibit 15. Here
is one here, I1ere is one here (indicating). Two over on the
other side. And tl1ese dust shields come in halves, half at the
upper circle and half at the lower circle.
Q. Look in these pictures here and see if you can see a dust
shield 1
A. No.
Q. Look at them and. see J
.
A. This is the backing· plate (indicating) but the one on the
rear is not made like tba t.
Q. Do you see a dust shield which bas been removed!
A. Yes, here is one (indicating).
Q. Which picture is that inf
A. Exhibit No. 16, sir.
Q. Point out on Exhibit No. 18 where this dust shield goes,
l1olcl the two of them together.
p~ge 263 ~ A. That is not the best one, here is another one
which is better (indicating). This shield is made
in a circle as you can see. This one belongs on this wheel, and

S. M. Daniels v. C. I. Whitten Tran sfer Co., et al.

125

Curry Obensliain.
it would be the same thing· over here (indicating). It bolts
up to this here (inc.Heating) and this holds on the other side.
And there are four holes around here, and four cap screws
hold each half on. They fit around there close, and these ventilating holes are for air to get into or out of the brakes here
(indicating).
.
Q. Did you disturb the grease which _is shown in plaintiff
Exhibit No. 15 in removing that dust shiekH
A. No, no.
Q. Tell us what you found on the left dual wheel of the tractor in regard to the brakes that you determined existed at the
time of the accident 1
A. On this wheel (indicating·) there was not but very little
grease in it. But the brake shaft, that is the brake push rod
would only travel I would say a quarter fo three-eights of an
inch. In other words, the brakes were set up rig·ht snug, but
there was very little grease in this side, but this side was saturated (indicating).
Q. ·what effect would that have upon the applipage 264 r cation of brakes f
A. That would make you have good brakes on
the left ,,rheel and no brakes on the right wheel.
Q. What effect would that have upon the direction of movement of the tractor when the brakes are applied?
A. It would cause the tractor to pull to the left being it was
the left rear wheels with brakes on it.
Q. Did you see a mark on the backing plate of the left.front
wheel'?.
A. Yes.
Q. Did you point that out to the jury?
A. Yes, sir. I showed them that, where the brake drum had
been rubbing~ against the top of it.
Q. If this tractor were picked up at the scene of the accident
by a wrecker shortly after midnight of :May 13, 1952, and on
the vrny in towards Coleman Scales garag·o smoke came from
the vicinity of the transmission, ancl that then the drive shaft
was removed, and after the removal of the drive shaft the
tractor towed properly, tliat is it was towed properly the rest
of the way to Coleman Scale~ a total distance of perhaps five
to eig·ht miles, would effect would that have on the condition
of the brakes, if any, that you determined it to be at the time
of the accident 7
page 265 ~ A. The smoke was coming from the vicinity of
the transmission, you said f
Q. Yes.
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A. That would have nothing to do with the brakes on the
rear wheels.
Q. Of the tractor you mean Y
A. Yes, sir.
Q. What about the left front wheel?
A. No.
.
Q. ·what if an attempt were made to move the drive shaft
from one or both of the rear wheels, what effect, if any, would
that have on the condition of the brakes that you determined
it to be at the time of the accident?
A. It would not have any.
Q. ,vhy notf
A. "\Vell, the drive shaft has nothing to do with the brakes
on it, that is two separate units.
Q. Can you tell us whether this tractor was inside or outside of Coleman Scales at the time you examined it?
A. Inside.
Q. Did anyone from Coleman Scales assist you in any way t
A. Yes, sir.
·
pag·e 266 ~ Q. What way!
· A. A colored boy helped me pull the wheel off _
and put it back on.
Q. Was it jacked up in any manned
A. The left front side was jacked up.
Q. ·who supplied the equipment to do thati
A. Coleman Scales.
Q. After you finished did you make any effort to restore the
dust shields Y
A. This colored boy did .
.Q. Did you see him do it?
·A. Yes, sir.
Q. How about the left front wheel Y
A. We put that back on.
Q. Did you attempt to ·put it back in the same condition it
was in so far as you were _able to T
A. Yes, sir.
Q. In removing this left front wheel did you have occasion
to remove any hub cap?
jA. Took the left front wheel hub cap off.
Q. Do you see one on this table Y
,A. Yes, sir.
Q. That is like the one you took off?
A. That's right.
Q. Which is it Y
page 267 ~· A. (indicating) This thing here.
I

i
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Q. What do you call this!
A. Hub cap.
·
Q. Tell us how it works and what it covers and so forth,
what is the purpose and function of it?
A. It covers the outside bearing on the spindle and should
~e some grease put in it to hold lubrication for that wheel bearmg.
Q. Does this cap here cover the left wheel bearing·?
A. Yes, sir, it covers it.
Q. How about the nut?
A. Yes, sir.
Q. And the washer? .
A. Yes, sir.
Q. Do you see a washer on this table, or nuts or bearing ·
:similar to the one that you took off this tractor?
A. Yes, sir.
Q. Reach over and pick them up Y
A. There is the nut and washer and bearing there (indicating).
Mr. Ashby Allen: We would like to offer these in evidence,
the hut, the washer and the bearing, also the hub
page 268 } cap, as the next plaintiff's exhibits.

Note: Said items are now marked and filed accordingly.
Mr. Allen, Sr.: May we stipulate that those articles which
were offered in evidence are the same ones used by Mr. Cecil
for purposes of illustration Y
Mr. Moncure : Yes, sir.

Q. I for got to ask you this, sir. Assumin~ that a mailbox
was knocked down while this tractor was bemg moved from
the scene of the accident, what effect, if any, would that have
on the condition of the brakes that vou determined them to
..
be at the time of the accident? A. Knock a mailbox down?
Q. Yes, while the wrecker was removing the tractor from
. the scene?
A. I don't see where it would have any.
Q. Did you notice any inspection sticker on the windshield
of this tractor trailer when you saw iU
A. You mean state inspection sticker of any state?
Q. Yes.
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A. No, no.
Q. Now taking into consideration the condition
in which you determined the left front wheel brakes to be in
at the time of the accident, the left rear wheel brake to be at
the time· of the accident, and the rigl1t rear wheel brakes of"
the tractor to be at the time of the accident, what effect would
those conditions have upon the direction of movement of the
tractor upon the application of brakes 1
A. It would cause the tractor to pull to the left.

page 269

CROSS EXAMINATION.
By l\Ir. Moncure:

Q. So as far as that pull to the left is concerned, it is not
a thing that a driver could not by holding· his steering wheel

firmly control, is it, the condition you found?
A. It would give I1im rig·ht much trouble.
Q. But you could control it all rigl1t and keep it on the road 1·
A. I would not say so, it has right much push in it.
Q. You mean to tell me, sir, that a tmck in the condition you
saw this one could not have been kept on its right
page 270 ~ side of the road every time the driver put his
brakes on f
A. That all depends, sir, it depends on how bard he put his
brakes on, whether he put the full application of air on and
whether put on five pounds, sir.
Q. Are you familiar with Route 60, over Sewell 's 1\fountai111
Gaulding·'s :Mountain, and Afton Mountain from 60 to Lexingfon, from 11 to 12 into Waynesboro, and 250 over Afton
Mountain into Richmond?
A. Yes, sir.
Q. You are thofoughly familiar with that Y
A. Yes, sir.
Q. Could a truck in the condition you saw this one in at
Coleman Scales on June 9, 1952, have traversed that area coming· on into Richmond in a normal ordinary operation where
be. would have to put brakes on coming over those mountains,.
sir?
A. Could have been.
Q. Could have done it without any trouble, could he noU
A. He would have a little trouble driving it.
Q. If it had been in the condition that you referred to he
would have had trouble driving it, ·would he not1
A. He would have had a little trouble driving
page 271 ~ it, yes, sir.
.
Q. Now you said that the grease on that back
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area did not look like new grease, "been on it for sometime",
were the words you used. How old was the grease, a week
old, two weeks old, or can you tel17
·
A. That is hard to determine.
Q. You can't tell. Grease a week old and in a dusty place
would look like grease a month old?
A. It was piled up at the end of the line where the drum
had rubbed it dmYn as it went around with the drum.
Q. And when you saw it on June 9th you don't know where
it had been, how long it was on the street, how long in Coleman Scales, or any of that, do you, sir?
A. No, sir.
q. ,,Tho went in there with you to examine it, sir Y
A. Mr. Burkhardt and J\fr. Allen.
.
Q. And did you all pull the right front wheel of that tractor
off and make any examination of that, sid·
A. No, sir.
Q. You only examined those things that ::M:r.
page 272 ~ Burkhardt and Mr. Allen pointed out to you to
examinef
A. That is right, sir.
Q. And nothing else t
A. That's right, sir.
·Q. And tho head of Coleman Scales, did you all go to him
before you entered, or just walk in because you knew where
it was 1
A. Mr. Burkhardt took me down there. And heQ. Ho knew where it was?
A. Yes, sir.
Q. You did not ask anything-

::M r. Allen Sr :-He started to say something about it, let him
finish.
l\Ir. Moncure: Go ahead, I am sorry.
A. Mr. Burkhardt carried me do,vn there that afternoon.
Q. Did you examine the tires on this tractor Y
A. Nothing only to see that the right front tire was flat.
Aud the rest of the tires were all hard and all in very good
shape.
·
Q. ·would not such a condition as you saw in this left front
wheel of this tractor unit cause that tire to scrape and wear
off?
A. Not too much, sir.
Q. It was not in such bad shape it would wobble
page 273 ~ or anything like that 1
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A. Oh, yes, but it would not have too much to do with the
tread wear of it.
Q. Would not effect the tread wear Y
A. It would effect it but I said not too much.
Q. Was not that left front tire in excellent condition, sir¥
A. It looked like it. was a fairly new tire.
Q. No scraping or wearing off it one way or the other?
A. I never looked at it that close, sir.
Q. You did not look at it that close, sir Y
A. No, sir, I did not know the tread.had been chopped out.
Q. Is not the only danger so far as that left front wheel is
concerned that it may lock on you¥
A. Well, it may lock and you would not get the braking
out of it like you should.
Q. As long as it did not lock it was no real danger except
you would have to hold the wheel a little steadier?
A. But the bearing was liable to break any time.
Q. If it did not lock that would be the only
page 274 ~ effect on it!
A. That is true.
Q. You did not see any indication of a lock in there, did you?
A. You could not tell that, it ran the tit off the washer.
It got hot enough to do that, and it hung up on the bearing.
Q. Look at this picture of that left front tractor unit wheel,
excellent tire on there and even, is it not Y
A. It looks very good.
.
Q. ·'\"Vho asked you to go up and look at this in the first
instance, sir t
A. Mr. Burkhardt.
Q.. What did he agree to pay you to make such an examination, sir?
A. It was nothing said about any money about it.
Q. An,d he has not paid you anything yet f
A. No, sir.
·
Q. And has not promised to pay you anything!
A. He asked me what it was worth to him, and I told him
I did not have no charges on it.
Q. He has not paid you anything or agreed to pay you anything?
page 275 ~ .A. He give me a check but it was nothing ever
said about how much.
Q. You said he gave you a check?.
A. Yes, sir.
Q. How much was the check¥
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.A.. $20.00..
By a Juror:
Q. Mr. Obenchain, in looking at t11e wheels that you actually
<examined, and if I understood it correctly it was th~ left front
:and the left rear and the right rear?
A. Right, sir.
Q. Did you examine the bearings on those three?
A. No, just on one.
Q. The only l?earing that you examined was on which one,
the left front?
A. That's right, sir.
Q. From your experience could you tell how long a period
might have elapsed since that left fronf wheel had been
greased, is there any way that you could tell, sir?
A. No, no, that is hard to determine because weight will
discolor a bearing. And weight is put on a truck by loading
·on the top or loading on the bearing, you may load the bearing
,either way.
page 276} By Mr. Moncure (continued)
Q. What is the practice of how often you pack
the grease in that spindle with the hub cap over it, about every
:25,000 miles, is it not?
A. No. That is hard to determine, sir. Some greases will
:stay longer than others. Some equipment will carry the
grease longer than others.
Q. Speaking of your experience with Whites when you
were at Brooks, and with the type of grease customarily used,
isn't it true that they are supposed to run about 25,000 miles?
A. We had a major service of that kind every 40,000 miles.
Q. Every 40,000?
.
A. Yes, sir.
Q. Would you check the front spindle between that 40,000
or would they run 40,000 Y
A. After we set up our policy, no, we did.not check it.
Q. You just figured it would run 40,000 miles without
ichecking?
A. That's right.
Q. And once in a while something would happen in there!
A. Oh yes.
page 277 } Q. This is not unusual to find a truck in this
.
condition on the highway, is it, sir?
A. You can find lots of them, depends on the maintenance.
Mr. Moncure: That's all, sir.
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RE-DIRECT EXAMINATION.
By Mr. Ashby Allen:
Q. :Mr. Moncure asked you if you could find trucks like this
on the highway and I understood you to say lots of them, depending on the maintenance. What kind of maintenance 1
A. Preventive maintenance to stop that kind of thing from
· happening, do it before it does happen.
Q. Elaborate just a little bit on what you mean by preventive maintenance!
A. Sec, when the vehicles come in you have to set up an
operation to know when a truck needs maintenance and what
it needs, you do that from experience. And the factories
give you a lot to go by, but they don't know all the time. So
you have to prove to yourself lvhen a truck needs ce~tain
things on certain kinds of operations. Over-the-road operations like we· had when I was at Brooks, every day we was
making records of different items that had to be checked
more often, to stop a road failure.
page 278 ~ Q. ·when this preventive maintenance that you
are talking about is carried out, then do you :fincl
tractors in the condition you found this one in 1
A. No, sir, no, sir.

RE-CROSS EXAMINATION.
By Mr. :Moncure:
Q. But you did not pull the spindle on your own trucks except every 40,000 miles on the front axle 7
A. That is right, sir.
Q. You spoke of something that I oyerlooked about this
sticker. Many many trucks travel the highways from many
many states that do not require any stickers on them, and
Virginia is one of the few that does °l
A. Virginia requires one now. ·whether Texas docs I don't
know.
Q. But there are few states, just a few states, I. 0. C. takes
care of iU
A. No. I. C. C. would not have anything to do with it. I. C. C.
would not have anything to do with the sticker we have on tl1e
windshield. That is for the Division of l\Iotor Vehicles, isn't
it?
page 279 ~ Q. Tell the jury what you mean by saying it was
no state sticker on the front of this truck, did yop
mean there should have been one there 1
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A. I don't know whether Texas had one.
Q. Then of what value was your statement that it had none
on there f
A. The question was askeq. me and I answered it, sir.
Q. So you do not know whether Texas requires one or noU
A. No, I do not. The driver may have had it in his pocket
for all I know, sir.
By Mr. Ashby Allen:
Q. I believe you stated that you were paid twenty dollars,
will you tell us what that twenty dollars was fot V
A. It may have been just a donation, thought I needed it
maybe.
Q. "What did yon do, though, what ser~ice did youThe Court: He has testified as to what service he rendered,
so why go into that again. This witness has testified what
se1·vices he rendered and he was given a check for twenty
-dollars.
page 280 ~ Mr. Ashby Allen: Your Honor, I would like·to
ask him whether or not that included a scheduled
c?urt appearance when he came to court on another occasion,
Sll\

The Court: I just do not want him to repeat what he did.
Mr. Ashby Allen: I do not mean for him to repeat what he
did, sir, I was asking· him about this other.
The Court: All right.

Q. Did you come to court on another occasion m this
matted
A. Yes, sir.
Q. \Vere you paid the twenty dollars after that, after you
came to court on this matter f
A. You are asking me something I do not believe I can
answer.
Q. Did it cover the time you .lose coming to court?
A. I imagine it did, sir.
Q. And preparing yourself and studying this situation?
A. That's right.
Mr. Moncure: Don't let's lead the witness. Let
him give his reasons as to what he was paid for.
The Court: The fact is tlrn t he has testified to
what he did, and I am not going to let him go into it any
further.
page 281

~
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Mr. Ashby Allen: Certainly not, sir.
The Court: I think the jury understan<ls it from what he
said.
·
Mr. Moncure: I might in fairness to the witness ask him
this.
By Mr. Moncure:
Q. Your employer bas not deducted anything from your
salary for coming to court, has he?
A. No, sir.
Q. You have not lost anything, have you?
A. No, sir.

•
page 283

~

R. H. BECK,.
Henrico County Police Officer, a witness introduced in behalf of the plaintiff, first being duly sworn, testified
as follows:

DIRECT EXAMINATION.
By Mr. Ashby Allen:
Q. Give us your name, please, sir.
A. Robert H. Beck.
Q. How old are you, please, sir Y
A. 43.
Q. ·what is your occupation, sir!
A. Police Officer of Henrico County.
Q. How long have ·you been a Police Officer of Henrico
County?
A. Eleven years.
Q. What is your official position in regard to being a
Police Officer with the County at the present time Y
A. I am in charge of investigation.
Q. Were you in charge of the investigation for the Henrico
County Police on May 13th and 14th, 19521
A. No, sir.
Q. What was your position at that time?
A. I was assigned as a uniformed officer invespage 284 ~ tigating accidents, and other routine calls.
Q. Were you in charge of the investigation of
the particular accident which is under question here Y
A. The accident which happened on Broad Street Road,
-yes, sir.
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Q. Would you tell us about ,vhat time you received the call
to report to the scene of that accidenU
A. I received a caU by radio at 12 :05 a. m., I mean 12 :05 p.
m., wait a minute, correction, that's right, it is a. m.
Q. What time did you arrive on the scene?
A. My arriving time was 12 :10 a. m.
Q. Did you find a tractor and trailer had been in collision
with a Mercury station wagon automobile 1
A. Yes, sir.·
Q. Where did you find the driver of the tractor trailer when
you arrived on the scene 1
A. I found the operator of the tractor trailer, :Mr. Nash, he
was in a field right in front of the tractor and trailer.
Q. Did he· offer any explanation to you for being in the
field Y
A. No, sir.
Q. How far was he from the tractor trailer f .
A. I would say approximately 50 feet.
page 285 }
Q. Was any discussion had concerning the
cargo carried in the tractor trailer, as being explosives?
A. Not at that time, I don't think it was.
Q. Did he at any time give you any explanation for his
being in the field!
A. No, sir, I don't remember.
Q. Now how many occupants had been in the station wagon
.at the time of the collision°/
A. It was three.
.
Q. "'\Vhere were those three occupants at the time that you
arrived on the scene?
A. At the time I arrived there it was Mr. Dial, his left foot
was pinned undeer .the clutch and his body and head were
down towards the road. In other words, he was hanging out
of the station wagon.
Mr. Brown, he was lying alongside of Mr. Dial with his
head down towards the road, hanging out the station wagon,
that would be out of the left side.
Mrs. ·Daniels, she was approximately about :five feet, she
was between the station wagon and the truck and was sitting
up.
.
.
Q. Did you notice any gasoline?
A. Yes, sir, when I arrived there it was, I would say it was
approximately an inch of gasoline which had leaked out of the
tank which was on the roadway there, sir.
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Q. ·what do you·mean an inch of gasoline?
A. It was just about an inch deep there, sir, a
puddle right around there.
Q. Any of these three occupants of the station wagon in
this puddle of gasoline?
A. Mrs.-Daniels was sitting right in the puddle.
Q. I hand-you Plaintiff's Exhibit No. 1 and ask you if the
tractor trailer was in the position as indicated in that picture
at the time you arrived on the scene, looking at it from that
point of view as shown by the picture t
A. Yes, sir.
Q. I hand you Plaintiff's Exh_ibit No. 2, which is a view
purporting to be taken from the opposite side and ask you if
that shows the position of the station wagon and the tractor
trailer unit from that side at the time you arrived on the
scene!
A. Yes, ~ir, that is the condition there before anything was.
moved. The only thing which was moved before this picture
I have hei·e was taken would be the injured people.
Q. Now would you tell us what investigation you made at
the scene and what your investigation disclosed 1
1'\.•. ·wen, at first I got my ambulances and all in
page 287 ~ there to take the injured people to the hospital.
And we removed them first. And then I, after we
got the crowd back, the crowd was quite a large crowd there,.
after that I looked at the front right side of the tractor. I
checked the whole front end, the whole front end of the tractor
to see if I could find where it was hit.
'1.10 the best of my investigation there at tbe time it ]ookecl
like it hit right at the right front wheel. Then I went back to
the station wagon, that was damaged so bad that you could
not tell what did hit it first, or which side it hit on first. The
radiator, the comb of the radiator would be just like you would
take a piece of honey and pull it open like that (indicating
with hands).
Then after I. looked at both of them the wreckers were
hooking onto them. I came back to the front to see if I could
find the bumper which came off the truck. "'\Vell, I did not
find that for quite a while and when it was finally found we
finally found tha·t over in front of the station wagon. I then ,
went hack and checked for skid marks.
Q. I notice a picture which you have, ·would you like to
come over to the jury and point those things out, please, and
page 286
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tell them about the picture, ""alk over to the jury
if you like f
A. (Indicating) This is the bumper that come
off the front of the tractor and trailer, it was laying right in
front here (indicating). This seat was laying in this position,
nothing had been moved (indicating).
page 288

~

By a Juror:
Q. That is the station wagon sitting up here (indicating on
picture) 1
A. There is the front seat out of the station wagon (indicating). Now if you will notice right here, these Officers
right here, this is where Mrs. Daniels was sitting. She had
a pretty bad time, she was in pretty bad shape. The bone in
her leg, the bone wa.s sticking through, it was a eomponnd
fracture, the bone was sticking clean through.
T took my handkerchief and tore it in half and wrapped it
around this bone and put it back in place myself. And I_ also
put a note onto her slip and let it go on into the Me.dical
College so that they would know just what I did. After I put
that on there I pulled it out so it would not do any more
damage.
Now this is the radiator, the comb of the radiator, that is
just pulled up over that, over that engine, just like you would
take a honey comb and pull it out (indicating with hands). I
did not find any skid marks left by the station
page 289 ~ wagon, no skid marks at all.
By Mr. Ashby Allen: (continued)
Q. ,vhich direction was the station wagon headed prior to
the collision f
A. From the information that we received it was that the
station wagon was traveling west on 250 and the truck, the
tractor trailer was traveling east on 250, east would be towards Richmond, west would be towards Charlottesville.
Q. In which direction was the station wagon facing after
the accident?
·
A. It was facing towards Richmond, that would be east.
Q. The opposite direction from which it was headed Y
A. Yes, sir.
Q. Go ahead, sir, anything else, can you tell us what lane
you found the station wagon inf
A. That station wagon was in the westbound lane, it was in
the westbound lane.
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Q. You mean the right hand lane?
A. That would be the right hand lane traveling west.
Q. Not in the middle but the right lane f
By a Juror:
A. No, sir, this will show you. right here, this
page 290 ~ one here, sir. (indicating) You see, I moved my
camera back a little bit here, this one right here.
This one was moved up so that it would catch this, it is inside
that white line there.
By :Mr. Ashby Allen: (continued)
Q. The station wag·on was entirely within its riglit lane?
A. It was in its right lane but it had been turned around
and was headed back that way (indicating with hands).
Q. Could we ask you to introduce this picture which you
have brought here in evidence?
A. Yes, sir, I haYe some more of them.
Q. Did you take this picture yourself?
A. Yes, sir, I took that myself.
Mr. Ashby Allen: Your Honor, ,ve would like to offer that
in evidence as the next plaintiff's exhibit.
Note: Said picture is now marked and filed accordingly.

Q. Officer Beck, suppose you go ahead and show any other
pictures you have and explain them to the jury.
Mr. Cabell: Your Honor, these pictures are
just repetitions of what are already in. evidence.
Mr. Ashby Allen: These are pictures which
Officer Beck took, Your Honor.
The Court: But that is the same scene, is it noU
Mr. Moncure: \\7e have an objection to that one (indicating).
Mr. Ashby Allen: vYe will not ask for that one, sir.
The Court: I am just trying to keep us from duplicating
them. Don't you have another one there which shows this
· Yery same thing?
:Mr. Ashby Allen: \Ve did not get that one from him, sir.
The Court: It shows the same scene, what difference does
it make?
Mr. Allen, Sr.: He is the County Investigator, sir, it is
bis business to take pictures properly.
Mr. Moncure : It is the same picture, Your Honor. I don't
page 291

~
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care if they want to put it in. We ar.e just going to have more
.and more all the time, though.
The Court: I just want to get through this
page 292} week with this ca~.
A. (Indicating) This picture here .shows the rear of the
trailer. You will see a skid mark there which you can see
.actually two skid marks there. This skid mark (indicating),
it started in the eastbound lane approximately a foot from the
white line that divides the eastbound lane from the west, from
the center lane. And went down 12 feet and crossed over the
white line and then traveled ,62 feet across, which would be
from where it crossed this white line here across. And it was
· made by the rear left wheel of the trailer.
By A Juror~
Q. Trailerf
A. Of the trailer. No other skid marks were available. I
checked that and I checked in between the wheels, I could not
find any other skid marks and I did check that pretti close.
And then this flap here that comes down (indicating), that
is called a mud. flap. That was the information I received.
You can raise that flap up, and I raised it up and another
officer held it and I got under there and checked it before the
.
piece of equipment was moved.
page 293 } Q. Did you check between these two points
(indicating), between this one and this point?
A. I checked between the two points and I could not find any
marks whatsoever.
Bv ·Mr. Ashby Allen: (continued):
·Q. Was there anything to obscure any skid marks if there
had been anv there between the left tractor wheel and the
left dual traiier wheels 1
A. It was gasoline which had leaked out and it had spread
,over about quite a wide ar~a which was in there, and it was
wet I would say from water or gas, I would say that.
By A Juror:
Q. Had there been a skid mark it would have shown up in
the photogTaphs made the next morning,_ 'from this point to
here if there had been a skid mark (indicating)?
A. I would say yes, sir. If the roads dry off I would say
that it would show up the next morning.
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By Mr. Ashby Allen: (continued)
Q. Tell us the rest of your investigation of this, just continue along and make use of any pictm·es which you feel you
need to use.
A. Well, the tractor and trailer was 44 feet 11 inches long"
that was overall, that was within the law. The
page 294 ~ Virginia law is 45 feet. The State law requireS:
that.
This road right at. that point is a straight road with a little
grade. It is 30 feet wide1 it is approximately 10 feet to each
lane.
Edward W. Dial, I1e was the operator of the station wagon.
Thomas Nash, he was the operator of the tractor and trailer.
As to the conditions of the driven;, Mr. Nash had not been ·
drinking. And at that time· it was a question of whether or not
Mr. Dial had been drinking. I did ask the doctor, I asked Dr.
Huff at the Medical College to give me the alcohol test on Mr ..
Dial, which he did, and it showed no alcohol, no percentage of
alcohol in the blood.
Q. ·wm yon tell us the condition of the shoulder, whether
or.not there was a shoulder on the right of the eastbound lane r
A. To the right of the eastbound lane Y
Q. The right hand side of the eastbound lane, the direction
in which the tractor and trailer was movingf
A. No shoulder. The ditch js very, it is a very small ditch
there.
Q. Tell us what yon mean. by this, I will ask
page 295 ~ you if you will take one of these pictures, this is
. No. 10, or you can select any of them that -you
wish, and point out to the jury how wide the apron of the
road is, how wide was it from the hard surface, from the edge
of the hard surface to the ditch and what was it covered byf
A. I could not tell vou how wide that is because I did not
measure that. I just ·walked over it, I did not measure it.
Q. Do you know whether or not there was any gravel or
similar substance along the right hand edge of the eastbound
lane?
A. No, sir, I could not answer that question.
.
Q. Was there·
A. It is a very hard shoulder because I 11ave seen trucks pull
off on it and stop..
Q. How wide would you say it was 1
A. Well, it would be over 8 feet wide because a truck could
not get on it and stop and be off the _hard surface.
Q. You say it was over 8 feet wide t
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A. I would say it is around 8 feet wide.
Q. Did you notice a ditch anywhere along the right hand
lane coming towards Richmond, that is the east- page 296 ~ bound lane l
.
A. If it was a ditch the ditch was very small,
a very small ditch, so small you would not notice it.
Q. Will you speak a little louder, please?
A. I said the ditch was so small that vou would not notice it.
Q. Is there any bank along the right hand side of tlie road
along this eastbound lane, that is coming towards Richmond
at about the point of the accident f
A. No, sir, no bank.
Q. That picture which you have, Plaintiff's Exhibit No. 10,
that shows a field. vVhat was the condition of that field on the
right of the eastbound lane coming· towards Richmond at the
time of this accident 1
A. It is not a field, it is a lawn, to the front of the antique
place.
Q. Can you tell us whether it was hard, soft, wet or dry at
this time?
A. I don't know whether, (witness looking through his
notes)1\Ir. Moncure: If Your Honor please, there is one thing that
I do not think is clear. Mr. Allen is asking the witness the
condition of the shoulder and of the field. There is no designation of what point on the east side of the road he
page 297 ~ is speaking of. The witness now is talking- about
the lawn to the antique shop, and that is all east
of where this accident occurred, and which is evident from the
plat ·which has been filed. And I jmit think that it is confusing- to this witness and all of us when he says "down at the
antique place'' which is some little distance east of where this
collision occurred.
].fr. Ashby Allen: That is a good suggestion, Mr. Moncure.

Q. :Mr. Beck, suppose you take this plot. over here,
point out to us, if you will, please-

ai1d

The Court: Is he familiar with that plat, Mr. Allen?
M:r. Ashby Allen: I do not know whether he is or not, sir. ·
Q. (Continued) Take a look at it quickly and see if you can
orient yourself.
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The Court : It looks as if we are just floundering around if
he doesn't know.
A. I could not orient myself from this, no~ sir.

The Court: Doesn't he know where the accident occurred,
doesn't he know the conditions on either side of the highway
where it did occur!
page 298 ~ Mr. Ashby Allen: That is what I am asking
him, sir.
The Court: He was not talking about that, I don't think,
sir. ,vhen you ask your question be more specific as to the
exact place you mean, you mean at the point where the accident occurred.
.
Mr. Ashby Allen: Yes, sir.
Q. Tell us, Officer Beck, the condition if you have not
already done so, if you have, do it again, as to the right l1and
side of the road headed east to where this accident occurred
with reference to whether or not there was a ditch, shoulder,
bank, how wide the ditch was and the shoulder and the condition of the shoulder 1
A. The accident happened just east of the Hierholzer 's service station, beside a tree. Across from this is an antique
place. Just before you get to this antique place it is an entrance that you come into, that you pull into the antiqu.e place,
across in front of where the accident was it is an antique
place and it is all, it has all been leveled down by the owner
of the antique place and grass was sown there.
The ditch is a very small ditch, it was so small that you
would not notice it, it was just for drainage purpagc 299 ~ poses.
Q. What about any bank!
A. I did not find any bank there at all, sir.
Q. How wide did you find the shoulder of the road or apron
or whatever you determined it to be at that point?
A. I did not check it, I did not check that for measurements,
I onlyQ. "'\Vell, could you estimate it for us?
A. w·en, I have seen trucks pull off there and stop. ·wnson
trucks pull off there and stop, and I would say it is approximately around 8 feet, 8 feet there.
Q. Tell us about the left side of the road now, rather the
opposite side which is the side that the accident happened on?

Mr. Moncure: If Your Honor please, he has not said it
Q
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lmppened on that side. This Officer has not yet said what part
of the road the collision took place on.
·
The Court= I have not heard him say.

Q. Where the vehicles wound up after the accident, what
was on that side of the road!
A. It was a mailbox and a tree, a big oak tree. The tractor
went in between the oak tree and the mailbox. That is just a
very small bank there, I don't think you would call
page 300} it a bank even, just a little rise.
I removed this mailbox myself to keep the
wreckers from tearing it down. Aud I took it and put it behind a tree.
Q. Did you put it back up after the wreck was removed t
A. No, sir.
Q. ·what about this place, Hierholzer's, and I notice it
appears to be in one of these pi.ctures a view of a Richfield gas
:station there, can you tell us whether or not any lights were on
there at the time you arrived on the sceuet
A. The only lights was on there was the nig·ht lights that
he leaves on in his store, it was not lit up on the front, just the
night lights.
Q. Now this skid mark that you said was made by the
tractor, and you said there was also some g-as, point out on
this photograph right where you are where this gas was that
you spoke of, underneath the tractor and trailer?
A. It was coming out of a tank, that would be over on the
right hand side, and it had gotten all around the station wag·on
and had spread over this area here, under these wheels here
-(indicating on picture).
.
Q. Did the g-as, did it come all the way back to
page 301 } this first trailer wheel on the left side 7
A. I don't recall whether it did come all the
way back or not.
Q. Did you go back down there the next day after the gas
had dried up to check for any skid marks that might have been
between the tractor wheels and the trailer wheels on the left
side?
.
A. No, sir.
Q. Had these vehicles been moved at the time you arrived
on the scene?
A.. No, sir.
Q. And these pictures show these vehicles when you arrived
on the scene before the vehicles were moved?
A. Before the vehicles were moved, yes, sir, it wasn't any-
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thing moved at all, nothing but the bodies, I mean the injured
persons were taken to the hospital.
Q. Were you able to trace the skid mark beyond those dual
wheels on the tractor!
A. No, sir.
Q. I mean of the trailer!
A. No, sir.
Q. What effect does gasoline being on the road have in your
efforts to trace skid marks, the g·asoline which you· have
·
described as being on the highway when you
pa~;e 302 ~ arrived on the sceue?
A. Well, do you want my opinion Y
Q. Yes,. sir, at the time that you made this investigation ..
You have told us that you could trace them to a certain point
and could not trace them beyond that point. "Why could not
you trace them beyond that point if there had been any there :1
A. "\Vell, the gasoline would, I would think it would act the
same as water or rain on a surface. of that kind.
Q. In other words, you can't see the skid marks under the
gas or water?
A. I have been to accidents where you could see them and
I have been to accidents where you could not see them and you
could go back the next day and get the skid marks. I have
seen them both wavs.
Q. Can you tell ~s whether or not the left dual wheel of that
tractor passed over the point that these skid marks that you
have testified to ended, so far aR yon could trace them?
A. Repeat that question, Mr. Allen, I am not sure I understand you.
Q. All right, let's take one of these pictures (indicating)r
Now you point out to us again here the point to which you were
able to trace that skid mark.
page 303 ~ A. Tbe skid mark, I was able to trace the skid
mark, it was 12 feet of skid mark in the eastbound
lane approximately a foot from this white line (indicating·).
It went 12 feet up and then it crossed over the white line and
then right on here, sir (indicating·).
Q. Now show us the point up to which you were able to trace
that mark?
A. I traced it up to this wheel right here, this axle right
here, this one right here, that would be the rear axle of the
trailer (indicating) .
Q. And I believe you said gasoline was under this place here
(indicating) Y
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A. Yes, sir, gasoline lmd run out of a tank and had gotteu
all around in the area here, sir.
Q. Do you know whether or not the left dual tractor wheel
passed over the point to where you were able to trace these
skid marks?
A. You mean this wheel here, sir, passed over here (indicating) T
·
Q. Yes.
A. I could not answer that because I don't know whether it
did or not, sir.
Q. Speak a little louder, please.
A. I could not answer that. I could only trace the skid
marks to this right here, and I don't know whether
page 304 ~ this wheel ran over them or not, I could not answer
that.
Q. Were you able to tell definitely which wheel made those
marks?
A. As far as my investigation I think it is this wheel right
here, sir (iudica ting).
Q. You say you think, now were you able to determine posi-~
tively which wheel made thaU
A. Yes, sir.
Q. vVhich wheel was it?
A. I would say this wheel right here, sir (indicating), the
left dual wheel of the trailer.
.
Q. Identify these other two white lines if you will, please,
while we have this over here?
A. As I said, this is a three-lane highway, this lane here
would be the eastbound lane into Richmond, this .is the center
lane from this line to this line, and then it is from this line over
to the edge of the hard surface, that is the westbound lane
(inclica ting).
Q. Did you find any debris in the road 1
A. Yes, sir.
Q. Where did you find the debris 1
A. I found it in the center lane.
Q. Approximately where in the center lane.?
..
A. It ,vas closer to the white hne that d1v1des
page 305 ~ the ·center to the west.
Q. ·wait a minute, I am not sure I understand
that, could you explain that furtberf
A. It is closer to the white line that divides the westbound
lane.
Q.. Westbound lane from the center lane you mean f
A. That's right, sir.
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Q. Did you find any debris in the westbound lane!
A. No, sir.
Q. What was the nature of the debris?
A. Well, it was dry dirt, mixed ·in with I would say grease,
in other words, some slum off the highway which catches up
under fenders.
Q. Did you examine both this tractor trailer and this automobile closely before they were moved away from the scene
of the accident?
A. Yes, sir.
Q. What were the results of your examination and investigation there at the scene?
A. Well, I was trying to find the point where they collided,
and I tried to find where the tractor was bit and where the
station wagon was hit.
,
Q. ··where did you determine the point that they
page 306 ~ · collided to be f
A. Well, the-best that I could figure out my own
~elf was that the tractor was hit on the right front wheel.
· The Court: He has certainly testified to that, I don't want
him to repeat that.
:M:r. Ashby Allen: That is just a part of what he testified
to.
The Court : You asked him where the impact occurred, you
mean on the road, I imagine.
Mr. Moncure: ·what portion of the road the impact
occurred on that's what you meant, isn't iU
Mr. Ashby Allen: That is what I was getting at.
The Court: It is no use rehashing the whole thing to get to
that.
A. That would be the center lane.
Q. "\Vhat portion of the center lane?
A. It would be a little over the center of tl1e center lane, it
would be nearer to the white line on the westbound lane.
Q. Now if you draw a line right straight down the middle
of the road, right down the middle of that center la11e, on
which side would it be?
page 307 ~ A. It would be over nearer to the white line on
the westbound lane which divides the center from
the west.
Q. That is the north side of the road?
A. That would be the north side of the road.
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Q. Can you tell us the contours of the road., that is just before you get to this point of impact on both ·sides!
A. Will you repeat that, please?
·Q. Is the road level or what is the nature of it ·1
A. It is a level road, it has just a little rise.
Q. Where is the crest of that rise in relation to the accident t
A. Just about where the accident happened.
Q. Approaching that little rise· from Richmond headed
towards Charlottesville, would it be upgrade or downgrade?
A. It would be upgrade.
Q. Approaching that little rise from the direction of Charlottesville headed towards Richmond what would the grade be Y
A. It would be downward.
Q. And then after you go down, you come up again to hit
this little crest T
A. Yes, sir, it is a very small crest, I have
page 308 ~ cl1ecked it myself and you can see an automobile's
lights if you watch it all the way through.
Q. From what poinO
A. All the way from the open-air theatre.
Q. Did you ask the driver whether or not he had had any
sleep and if so, when and how much f
A. In my statement with the statement that the driver made
to me, I asked him when was the last time that he had had
any rest.
Q. Y,ou are speaking of the driver of the truck now1
A. Yes, that would be Mr. Nash. He told rrie he had 8 hours
rest in Lexington, Virginia. That is 133 miles from the city
limits of Richmond.
Q. Did he tell you what time he left Lexington f
A. No, sir, he didn't.
Q. Did he tell you of any other places that he stopped before he got to the point that thiR accident happened T
A. I asked him, I said to him, just before the accident were
you sleepy, and he said, no, sir. I asked him when was the
last time that be had stopped and he said that he just stopped
up the road and got a coke.
Q. Did he tell you how far up the road he had
page 309 } just stopped?
A. No, sir.
Q. I hand you Plaintiff's Exhibit No. 2, I'd like for you
to come over here to the jury, please.
I am pointing to what appears to be an indentation in the
bumper which may have come from the tractor, and will ask
you to tell me whether or not-first, tell us what that is, and
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approximately where that indentation point is if you notice
one, and what did you determine made thatf
A. This is a piece of angle iron that is used as a bumper on
the front of this truck. That was laying in this position here
(indicating) .. Now, I don't know what hit it or anything like
that, that's all I know about it, it was just lying in this position (indicating).
Q. Did you notice whether or not there is an indentation
poinU
A. No, sir, I didn't.
Note: Jury now examines said picture.
Q. Do you remember whether or not the right front tire of
the station wagon was flan
A. No, sir, I can't recall whether it was flat or not.
Q. How about the left front tire of the station
page 310 ~ wagon 1
.
A. I could not ~nswer that question.
Q. I hand you ~laintiff's Exhibit No. 12 arrd ask you to
look at it and see if that refreshes your memoryt
A. It is hard to tell on here whether it was flat or not, :Mr.

Allen.
Q. Do you notice any bends in the rim f
A. Yes, sir, you can notice the dent in it, the dent in the
rim, sir.
·
Q. Come over to the jury and poi.nt t.Iiat out, if you willt
please?
A. (Indicating) This is the dent in the rim. But at this
point right here (indicating) it would be hard for me to say
whether that tire was flat or not as it is hidden behind the
bumper, and I just don't recall rig·ht now. That is one of the
things that I did not write down.
Q. How about the left front wheel, can yon tell us whether
or not that is inflated on the ~tation wagon?
A. I would say it is, right here, gentlemen, (indicating).
Q. Were you able to determine what caused that bend in
that rigl1t front wheel of the rim of tlle station wag·on?
.
..A.. 1:-fo, sir.
page 311 ~ Q. Do you remember whether or not yon made
anv effort to determine what caused that bend in
the rim of the ·right front wheel of the station wagon?
A. l think that is one of the things that I overlooked.
Q. Did you look inside of the cab of the tractor at the s·cene
of the accident¥
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R.H. Beck.
A. Yes, sir.
Q. Did you notice the position of the actuating valve Y
A. At the time I did not.

CROSS EXAMINATION.
By Mr. Cabell:
Q. There has been testimony, you testified to the skid marks
and debris that you found in the highway. Did you find any
other marks in the highway Y
A. Yes, sir.
Q. ·what marks were they?
.
A. I found in the center lane it was a gash, in the center
lane. It was approximately about a foot long where it looked
like something dug down and scooped it out. And then on
over near the-in the dirt after it had gotten over across the,
off the road into it, up on the dirt shoulder I
page 312 ~ found another long gash there in the dirt. I
checked it and the best that I could get, I think it
was the front spring off of the tractor .that made that mark,
to the best that I could determine. I could not find anything
else there that would fit it.
Q. I hand you a photograph which has been marked as
Exhibit 26 and ask you if you can point out on that photograph the spring to which you refer?
A. This spring here (indicating).
Q. Will you show that to the jury, pl~ase?
A. Yes (indicating). Now this picture here was taken, this
was not taken by the Police Department, I don't know who
took this picture-yes, it was taken by Mr. Selden, but it was
taken on Ryland Street and Broad. And this would be.by the
side of Coleman-Scales, this here (indicating). And if you
notice this spring which hangs down there which is broken
loose, that is what I decided was what cut the hole in the road,
the gash in the road, in· the cement, right across there (indicating). And it was in line with the hole that we found over
on the shoulder in the dirt, there is the spring right there( indicating).
Q. I band you Exhibit 25 and ask you if that shows the same
spring to wl1ich you have referred 1
A. This shows the same spring and the picture
page 313 ~ was taken on a little different angle and at the
·
same location, at Ryland and Broad Streets, at
Coleman-Scales, at the side of Coleman-Scales. There is the
spring right there( indicating).

1.50

Supreme Court of Appeals of Virginia

R.H. Beck.
Q. Where was the gash which you have referred to as
being a foot long, where in the highway was that 1
A. It was in the center lane.
Q. ·where was it in 1:elation to the location of the vehicles
as to east and west when you arrived at the scene of the accident?
A. At the time I arrived there I had to move both vehicles
and then after I moved both vehicles I found this, it would be
under the trailer.
.
(l I hand you Plaintiff's Exhibit No. 22 and ask you if that
depicts the gash in the center of the road to which you have
referred?
A. I can't get my bearings on this one here, give
another one, it is nothing on there for me to go by, no buildings
or anything on there at all.
Q. All right, I hand you Exhibit No. 21 and ask you if that
will assist you in getting your bearings?
A. Yes, sir.
Q. Does that depict the marks you hav~ described?
A. Yes, sir.
Q. And these marks which you have described
page 314 ~ then are the same marks shown here at the back
of the frailer in.Plaintiff's Exhibit No. H
A. Yes, sir, right here, it would be right under this flap
right there, sir (indicating).
Q. Come over and show that to the jury, if you please, sir,
give them time to examine this picture, to examine No. 21,
then tell them about this picture, please, sir.
A. Yes, sir.
Q. All right, will you take Exhibit No. 1 and point out on
that the location of the marks as of the time the trailer was at
the scene?
A. This mark right here would be right under this, right
along about this spot there would be where the marks were
(indicating). In other words, if you were standing up right
straight, if you were standing and looking right straight
down I mean you could not see the marks, if you understand
me.

me

Bv a Juror:
Q. Gouge marks, you mean?
A. Yes, sir, that's the cut place right about this point here
(indicating)?
·
Q. This point here, you mean (indicating) f
A. Just about this point right in here, sir (indicating).
0
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Q. '\Vould you say that was halfway between
page 315} this mark and this mark and this mark (indicating), just about halfway!
A. I measured this and it measured closer to this lane here
than it did to this lane over here (indicating).
Q. From this point here, you mean (indicating)?
A. I measured from right where it started at., sir.
Q. From where it started?
A. Yes, sir, over to this line {indicating). It is a line right
under this piece of equipment here (indicating), and that is
what I measured from, where it started over there.
By Mr. Cabell ( continued) :
Q. Everyone in both vehicles was taken to the hospital that
night, were they not, Officer Beck2
A. Yes, sir.
Q. All of them were injured?
A. All of them were injured. One was pronounced dead
upon arrival at the hospital
·
· RE-DIRECT EXAMINATION.
By Mr. Ashby Allen:
Q. I wonder if I could get you, please, sir, to
page 316} come over here with Plaintiff's Exhibit No. 2 and
tell what this is underneath the right front fender
:of the tractor which looks like it might be a tire?
A. (Indicating) This right here, that is what he is speaking
,of, this is the top of the tire right there (indicating). It is
down flat, down right under this here, sir. This fender is
bent down and under. And this radiator grille was pushed
back right here, sir, you see, right here (indicating).
Q. What did you determine that to be, that that tire there
belongs to which vehicle?
A. Belonged to the tractor.
·Q. ·which one Y
A. It is the right front tire, front wheel.
Q. Now you have told us the point at which you determined
the impact to take place, and at this time I want you to tell
the jury here at the time the impact took place where you
determined the left front wheel of the tractor to be1
A. The left front wheel of the tractor at the time of the
impact, the time the impact took place 7
Q. Yes, sir.
A.. I determin.ed that it would be approximately 2 i:eet over
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the white line that divides the westbound lane from the center
lane.
page 317 r. Q. .And which lane would that put the left front
wheel of the tractor at the time of the impact?
A. That would put it in the westbound lane-.
Q. That is Mr. Dial's lane going towards Charlottesville?'
A. That would be l\Ir. Dial's lane .

.RE-CROSS EXAMINATION.
By Mr. Cabell:
Q. And the right front wheel of the tractor was what
collided with the station wagon!
A. The right front,. yes.
Q. What lane was that in¥
A. That was in the center lane.

By Mr. Allen: ·
Q. I wonder if you would come over here and make that a
little bit clearer, point it out on this picture hei:e, and then I
believe I am through.
The Court: Is this something new now or is it something
he has pointed out before Y
l\fr. .Ashby Allen: No,. sir, he never pointed this out in the
picture.
Q. See if you can point out in this picture approximately
where you determined the left front wheel of the tractor to be
at the time of impact, tal~e any picture that you
page 318 ~ like 7
·
A. The way that I came to the conclusion on
this, from this point here (indicating) and the tractor is approximately-the tractor is around 96 inches wide, the State
· law says 8 feet. And I measured from this point here and
over here (indicating) and that put it about .2 feet over this
line, you see (indicating).

By a Suror:
Q. Did you make allowances for the fact that the spring is:
not underneath the right fron,t wheels f
A. I made allowanGes. for everything, in fact I came way
under it, I allowed six inches.
Q. Did you make an allowance for the position where the·
spring was as the tractor was then resting, in other words,
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how far away from the right front wheel was the spring of
the tractor when you made the measurements?
A. When I measured the front of the tractor?
Q. Yes.
A. I measured, I went and got a tractor same model that
that was in this accident and measured that one.
Q. You put it on the basis of a tractor in good condition and ,
not this particular one 1
A. Yes, sir. In other words, I got a 1947 model
page 319 ~ I went to the "'White Company and got a 1947
model White and I measured the front end of that.
Q. May I see that picture of the tractor sitting by ColemanScales with that spring on there, I believe it is over there on
that table?
Mr. Ashby Allen: Yes, sir, I believe this is the one you
want.
By :Mr. Ashby Allen (continued):
_
Q. Point it out on this one, Officer Beck, the left front wheel
of the tractor at the time of impact?
A. Yes. Now I meas med from this point right here, I
measured from this point right here-this is a better picture
of it, froµi this point over to right there (indicating), and I
took under consideration at the time that the tractor was traveling in on an ang'le across the highway. And I taken and put
my tape line from this point and measured over to here, from
here to here, right across (indicating).
Q. Would you put an X mark at the point that you determined the left front tractor wheel to be at the time of impact
and put your. ~nitials by that, if you will, please f

By a Juror:
Q. This is the right one now, right wheel?
A. Yes, sir, yes, sir~

page 320-324

~

By Mr: Ashby Allen (continued):
Q. Mark an X on there if you please, sir.
A._ (Witness doing same)
Q. Now the one that you have your initials by is where the
left front tractor wheel was at the time of impact?
A. That would be approximately 2 feet over in the westbound lane.

•

*

*

~uprem~ Court of Appeals of Virginia

· 154

page 325

~

SUSAN M. DANIELS,
the plaintiff, first being duly sworn, testified as

follows:

DIRECT EXAMINATION.
By :Mr. Allen, Sr.:
.
Q. Mrs. Daniels, will you state your name, please Y
A. Susan M. Daniels.
Q. ·would you mind telling us your age_?
A. Twenty-six.
Q. ·were you in the station wagon that came in colljsion
with the tractor trailer which is under discussion in this case
on the night of May 13, 19521
A. I was a passenger, yes.
Q. On which seat were you riding?
A. I was in the center of the station wagon. Mr. Brown
was on my rig-ht and Mr. Dial was on my left.
Q. About what time of night was it that the collision took
place?
A. Near fo midnight or a little after, it would be within that
radius.
Q. Did you have anything to do with the driving of the
station wagon, any control over it, did you give any directions
or anything of the kind to the driver?
·
A. No, sir.
page 326 ~ Q. Do you happen to recall about how fast Mr.
Dail was driving as he approached the point of
collision in this case ·t
A. I don't believe we were doing, I don't believe we were
speeding. I think he was within the limit, I think we was
within our limits but I could not tell if we were going 30 miles
an hour. I am no judge of anything like that, I don't drive
very much.
Q. Do you happen to recall on which side of the road you
were traveling?
A. I know I was on my right side of the road because I
know traffic was approaching us at .times and lights were
going by.
Q. In which direction were you traveling?
A. "\Ve were. going towards Charlottesville leaving Richmond on Broad Street Road extended, that's what they call
it, I believe, because I live off of Broad Street Road extended.
Q. How far below the place where this accident happened Y
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Raymond Poole.
A. A few miles, I would say about maybe four or fiv.e miles
beyond that.
Q. Do you recall anything that happened immediately before th.e collision?
A. As we approached the turn up to Horsepen
page 327} Road, we run Ollt qf gas just before that, and there
was construction there. There were yellow
bridges up, I don't know what they call them.
And we run out of gas at that point and we drove just beyond I-Iorsepen Road, or the car drifted I will say towards
Horsepen Road. It could not have been driven, it was no
:gas. And Mr. Dial, he got out to go up to the station-

•
page 329}

•
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Mr. Ashby Allen: lwould lik~ to call Mr. Poole.

RAYMOND POOLE,
being recalled, testified further as follows:
DIRECT EXAMINATION.
By Mr. Ashby Allen:
·
Q. I am sorry but I failed to ask you a question when you
were here on yesterday. I believe you were the gentleman
who was in charge of the wreckers which brought these vehicles
in?
A. Yes, sir.
Q. You are the one who brought the station wagon in, sir?
A. Yes, sir. ·
·
Q. Can you tell us whether or not the right front tire was
flat or not on the station wagon 1
A. Yes, sir, it was.
Q. What about the left front tire?
A. Left front tire was up.
Q. How about the truck, did you notice the tires on the
truck, that is the tractor?
A. The tractor, right front was flat.
Q. How about the left front?
A. The left front was up ..
Q. Mr. Poole, would you recognize the right
page 330 } front tire of this station wagon Y
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A. Yes, si:ree_
Q. Look at that and tel1 us whether or not that is the tire
and wheel off the right front of the station wagon (indicating)?
A. Yes, sir, that's correct.
Mr. Ashby Allen: We would like to offer this tire in evidence, Your Honor and let the jury see it.
The Court: All right. That will be Number 45.
Note: Said tire is now marked and filed accordingly as:
Plaintiff Exhibit 45.
·
Mr. :M:oncu~e : No questions·.
By Mr. Ashby Allen: (Continued)
Q. I hand yon two photographs purporting to be a picture·
of" the· front end of a station wagon and ask you if you recognize those pictures, Mr. Poole f
A. Yes, si:cee, they are the ones.
Q. W]1at station wagon or vehicle are they a picture of¥
A. Of the one that happened out on Broad Street Road
about five miles west of the citv.
Q. Where were those pictures taken, can you telH
A. They were taken inside the place on the
page 331 ~ grease rack .
Q. At Coleman Scales!
A. That's correct, sir.
Note Said pictures are now marked and filed accordingly
as Plaintiff Exhibits ef:6 and 47.
page 332 ~

SUSAN MARY DANIELS,
the plaintiff, resuming the witness stand, testified
further as follows:
DIRECT EXAMINATION.

By Mr. Allen, Sr. :
Q. :Mrs. Daniels, I believe when your testimony was sns..:
pended on yesterday we had gotten up about to the point of
the wreck, that is to the point where you all had run out of·
gas?
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A. Yes, sir, it was just beyond where they would have gone
in, where we would ·have gone in at Horsepen Road. Mr. Dial
got out of the automobile and went up the road to get the gas.
Q·. Right there, let me ask you this. To start with, when the
question first .arose about your not going with a date who you
were supposed to g·o with, and that you would be dropped off
at home, or for you to go up there,. which was the original
intention, was it to drop you at home or for you to go all the
way with Mr. Dial?
A. I was to go on home, I had no intention of going with
J\fr. Dial. And Mr. Brown lived way out there which I knew
as I had been to Mr. Brown's residence -before, and I knew he
lived quite a distance from Richmond.
page 333 ~ Q. Why did this change take place and you decide to go on out to Mr. Brown's? .
A.. ·wen, while Mr. Dial had gone to get the gas Mr. Brown
had walked out of the automobile and he had tried to start it,
knowing it was out of gas. _Then he came back and he dozed
off asleep ,vhile we were waiting.
"\Vell, Mr. Dial was gone quite a period of time, that gas
station was quite a ways up the road. But a gentleman drove
him back with a can of gas, and when he put that into the car
we drove on to the gas station. And I don't know whether it
was ou tho way up there or what, but I thought it might be a
good idea if I went with Mr. Dial because Mr. Brown was
going to sleep and I thought it might be, you know, to help
him.
Then ,vhen we got out there a ways, when· we got back to the
gas station Mr. Brown got out and he had quite a-I don't
know whether he was kjdding· with the fellow or not but they
had a few words between them there at the station.. And I
just thought, you know, that it would be best if I went because
Mr. Brown had been rather nasty earlier in the evening.
Q. So then you did go on. Well now, do you recall anything
about tho wreck, if so, what?
A. "Well, wo wel'e coming up that Broad Street Road extended in the right hand lane. .And just all of a
page 3B4 ~ sudden, I don't know ,vhere he came from, that
truck, was just there. All I can remember was
"Oh, my God," and with that I could see-the last clear
picture in my mind of anything· is seeing Mr. Dial trying very
hard to go to the left of the road, he was really trying, because his back was towards me and I was back in the seat.
And that's all, I don't remember whether we hit or not until

?
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Susan Mary Daniels.
I actually came to in the hospital, I don't remember anything,
l\Ir. Allen.
Q. ·what was the last thing you saw about the tractor trailer
truck?
A.
ell, as I saw the truck the lights were the first thing
to astonish me as the road was very dark. And the next thing
I saw was the corner of his silvel' van. That's all I remember
seeing of the truck.
Q. ·which corner, left or right corner?
A. That had to be his right side.
Q. The truck's right ·side?
A. That's correct, sir, because he was, it was this way, he
was this way already in the road (indicating with hands).
Q. Up until the time that you saw those lights coming
across the road-

,v

Mr. Moncure: She has not said the lights were coming
across the road, Mr. A.Hen.
page, 335 ~
Mr. Allen, Sr.: I thought she did. ·what did
she say she saw, across the road?
Mr. Moncure: She has not said anything, she hasn't said
she saw anything coming across the road.
Q. Tell us exactly like you saw it, tell us exactly what you
saw, please?
A. As we were coming up the peak Mr. Dial turned to me,
as Mr. Brown was in the automobile going to sleep, he was
not leaning, he was in a straight position going this way ( indicating), as a man will go, towards the automobile.
And I imagine Mr. Dial must have thought he would hit his
head and he said, '' Sue, would you put Carl's head on your
shoulder?'' And I turned and pushed Carl back in this direction (indicating) and leaned his head on my shoulder. I did
not have my arm around him, I just put his head on my
shoulder, he was just in this position (indicating). And we
drove on down the road a.nd these lights came from nowhere,
across, that van when he was-I could see the side of that
thing-, I remember that, it was a silver thing, and I don't
remember anything after that, I don't remember anything, I
don't even remember hearing the c..rash.
Q. Now what I am interested in is this, at the
page 336 ~ time yon saw the van, whatever part of it that you
did see, I want to know definitely where Mr. Dial's
car wast
A. We were in the right hand lane, sir, and I presume-
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Mr. Moncure: I don't want any presumptions.

Q. No, we just want to know where you were1
A. We were in the right hand lane .as we had been as traffic
was passing :us before on the left hand side of the automobile.
I was looking straight out of the car at the time.
Q. Straight out in which direction 1
A. Towards the front of the automobile.
Q. In w11ich lane?
A. vVe was in the right hand lane, sir, and the traffic was
passing us. There was lights on that road. And the lights
just swung right across us and that was it, there was nothing,
there was no chance to get out of 11is way, he was right there.
Where he came from I don't know, but he was there.
Q. In which lane T
A. He was in our lane, sir, because we ,vere on the right
hand side of the road.
Q. You don't remember anything after that, I
page 337 } understand Y
A. No, sir, I don't.
Q. Do you know whether you were knocked unconscious?
A. I presume I was, sir, I can't remember anything for
nearly five weeks. I can remember things here and there that
-come to my mind, ·but I don't remember one day to the next for
five weeks. That is how long it was.
Q. ·what hospital did you go to?
A. We were entered in the Medical College of Virginia.
CROSS EXAMINATION.
By Mr. Moncure:
· Q. I will just ask you a few questions. Do I understand you
to say that Mr. Brown had been acting· a little nasty and that
was the reason that you went along to help :Mr. Dial take care
,of him?
A. He wasn't nasty, but I think Mr. Brown, not knowing
him well, I think he just used to like to argue, he got a big
-charge out of arguing.
Q. Like a drunk sometimes will be a little boispage 338 } terous and argumentative?
A. Yes.
Q. I believe you said Mr. Dial did turn to you and mention
that he would like for you to get him straightened out over
there. Was the reason for that that he was falling forward or
falling towards you or not 1
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A. I demonstrated the way Mr. Brown was going.
Q. You mean straight t
·
A. I told you he wasn't over, just going in this direction
(indicating) with his head going forward.
Q. So tbat you did not want him to fall forward and you
wanted to protect bim and get him up straight¥
A. That's: correct.
Q. But Mr. Dial did turn to you and observe-that something
of that sort was going on?
A. He was driving and he just said, '' Sue, you- better hold
Carl's head .."
Q. You say he turned his head?
A. I am not speaking and saying those are the exact words.
now.
Q. I um1ersta~d that, I understand that.
A. But he just mentioned in just driving, he just said,.
'' Sue, you better get Carl's head,,., that was all there ,vas to it.
Q. He glanced just as you glanced then to his
page' 339 ~ right and observed for himself 1
A. I am not sure of that.
Q. I believe you said "Dial turned to me "f
A.
ell, usually when you speak of someone spc~aking toyou they usually face you.
Q. So he was concerned about how Mr. Brown was getting
along and turned to observe him?
A. I would not say that he· physically turned, no. Well, his:
eyes just sort of g·lanced in that direction, I guess.
· Q. You don't know, of course, because you were looking
straight ahead, whether he also turned and glanced over there
just before this accident occurred or not, do you i
A. Well,Q. I mean, do you know, that's all I am trying to find out,
whether he did or not f
A. During the time previous to this accident for a few: short
minutes there, there was nothing said, I don't know why Mr.
Dial would be looking·, there was nothing there to distract his
attention.
.
Q. Do you know whether he was looking or not, that's ·all
I was trying to ascertain, do you know f
A. No. I have no way of knowing that, if I did,
page 340 ~ if I was conscious of it then I can't remember it
now.
Q. In other words, you were knocked out and you were in
right much shock and all of those incidents right immediately

,v
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before this accident are rather hazy in your mind, are they
not?
A. No, I can remember running out of gas and stopping at
the filling station, I can remember seeing the lig·hts on· that
man's truck. I can remember the color of the trailer, I can
see l\fr. Dial over the wheel trying to get to the other side of
the road to avoid hitting him. We could not go in any other
direction.
Q. 1Vhat Mr. Dial did in cutting to the left was the normal .
thing· to do with the vehicle coming at you, under your view
of itf
A. I don 'l drive very often, I just had one wreck myself
last week.
Q. Did I correctly understand you to say that when you first
saw him that he was over in the lane that you all were proceeding ·wes twardly in?
A. ·when I :first saw who?
Q. You have been back out there where this accident occurred with your lawyers, back out tbere to the scene of this
accident, have you not?
A. Yes, sir, and it became more vivid after I was on that
road, naturally.
page 341 ~
Q. A.nd you saw the pictures and the scrape
marks that are still there in the road Y
A. No scrape marks don't mean anything to me, Mr. Moncure, I wouldn't know if tbev were caused by a car or what
they were.
Q. I understand tbat, but when you first saw this tractor
you saw the shining side of it and it was in the westbound
lane?
A. The first thing I saw on that tractor that just floored me
was his lights right there in front of us.
Th~n the next picture I can see, I could have been unconscious and come to, is that truck there, the corner of his truck.
Q. Then you did not see the corner of the truck you don't
think until after you regained consciousness 1
A. I am not stating when, I am almost sure the exact last
thing I saw and the words I said were, "Oh, my God." I can
see :Mr. Dial going- over the wheel and I must have looked at
the truck. And I can see that coming at me and that's all I
can remember.
Q. If it was coming at you then it had not gotten in your
lane, into your lane, or liad iU
A. Those lights were not like this (indicating) but they were
like this, you see (indicating).
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Q. And you all's lights, too, were like that be-cause you all had cut, were they not 1
A. I was not looking at my lig·hts, I don't know.

page 342

RE-DIRECT EXA1\:1INATION.
By Mr . .Allen, Sr.:
Q. Just one more question. Was Mr. Brown awake or
asleep at the time of the accident?
· A. Mr. Brown was asleep, sir, he was on my shoulder
asleep.·
· Q. How long had he been asleep 7
.A. Just minutes, it was just a few minutes from the station
to the accident, it wasn't-I don't know, I can't judge time.
Q. I know you can't, but tell us this. Do you know whether
Mr. Dial looked around towards you after Mr. Brown had gotten settled and was asleep?
· A. (Pause) No, I just, lVIr. Dial said, "Is everything an
right?''
Q. Was there anything going on in the automobile as a result of Mr. Brown's condition for twa or three minutes before
the accident Y
A. Oh, no, sir, it was quiet then, I don't know if I would say
two or three minutcs,-no, we were all very quiet, I don't believe anyone was even smoking in the car at the
pag·e 343 ~ time .

•
page 350

~

THOMAS EDWARD NASH,
one of the defendants, first being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Cabell:
Q. State your full name, please, sir?
A. Thomas Edward Nash.
Q. What is your age?
A. 29.
Q. Where do you live Y
.A. Dallas, Texas.
Q. What is your business, Mr. Nash?
A. I was in the trucking business.
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Q. You said you werei How long have you been out of the
trucking busines-s Y
A. Since last week.
Q. On the 14th of May, 1952 were you the owner of a vehide
involved in an accident wl1ich we haYe. had under discussion
here?
A. Yes, sir, I was.
Q. How long had you had that piBce of equipment~
.A. About 17 months, sir.
.
Q. What operation were you engaged in on the day in question?
page 351 ~ A.. What operation?
Q. For what use were you putting your equipment?
A. I had a load of explosives en route to Portsmouth, Virginia at the time of the accident.
Q. When and where had you picked up that load, sir!
A. I picked up that load at McAllister, Oklahoma, approximately five days previous to this accident.
Q. Do you recall the date on which you picked it upY
A. I believe it was the 7th.
Q. Would that be the 7th of May, 1952f ·
A. Yes, sir, either 6th or 7th, one of the two.
Q. Approximately how far is it from McAllister, Oklahoma
to Portsmouth, Virginia?
A. Oh, about 1,505 miles by speedometer.. That is to Portsmouth.
Q. Will you tell the jury briefly the routes that you followed from McAllister, Oklahoma to Huntington, West Virginia t
A. Route 66 to St. Louis, Route 50 from St. Louis to Cincinnati, Route 52 from Cincinnati to Huntington,
page 352 } West Virginia.
Q. When did you arrive in Huntington?
A. When did I arrive in Huntington?
\Q. Yes.
A. Sometime around noon of the 12th.
Q. W11at is the terrain of the country through which you
traveled from McAllister, Oklahoma to Huntington, West Vir:ginia?
·
A. Well, in Missouri you have the Ozarks which are not very
bad now, more or less rolling country. Of course you have in
Virginia and West Virginia is the worse country you have
cover the whole route. You hav-e Sewell 's Mountain, and I be-

l 6i
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Iieve it is Afton Mountain, Gaulding and North Mountains,
and just a part of the Alleghanies. That is in Virginia and West Virginia together, those mountains.
Q. Where did you go when you got to Huntington, West
Virginiaf
A. I went to the Whitten office to get billed, sir.
Q. In other words, you were operating on that part of the
trip over Whitten's rights?
A. Y cs, sir, yes, sir.
Q. What was done when you arrived at the Whitten office·
in Huntington 1
·
·page 353 ~ A. ·wen, they take your bill which has Hayes
name on it and use one of their bills, re-bill it and
give yon a script and manifest.
Q. Who is Hayes?
A. Hayes is the. route you travel on from St. Louis to Cincinnati.
Q. Then on whose rights were you traveling from Cincinnati to Hnnting'ton f
A. You are on Whitten rights from Cincinnati to Huntington, but actually you. stop by Hayes' office and they give you
a. bill, clearance on through to Huntington.
Q. How long did you stay in Huntington Y
A. I would say probably two or three hours.
Q. What was the occasion of staying that long!
A. Well, sometimes it may be so long ahead of you, or sometimes the office force does not get in too big a hurry so to speak,.
just general delay.
Q. What, if anything, did you do to your equipment at that
time?
A. Well, they have a man there that inspects your equipment.
Q. Was or was not that done on this occasion?
A. I never did know of them not doing it, lam sure they did
do it.
.
page 354 ~ Q. ·when you left Huntington where did you

goT
A. When I left Huntington, well, I left Huntington on Route
60. And somewhere around Charleston or Gaulding's Mountain I bad a rest period.
·
Q. How long did you rest f
A. Eight hours ..
Q. Then when did you leave that rest point t
A. Around twelve or one-o'clock at night.
Q. That would be the night of wlmt day t
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A. Midnight of the 12th.
Q. Where did you go from there?
A. I went fro~ there to Lexington and had a rest period in
Lexington at a place just east of to,vn, at a truck stop there.
Q. What did you do upon your arrival?
A. What did I do upon my arrival f
Q. Yes.
·
A. vV ell, at :firs_t I bad my trtlck filled and serviced and
checked irt regard to tites, oil, and so forth. Then I ·went to
sleep.
Q. How long did you sleep?
A. Eight hours.
Q. ·what did you do when you woke up?
A. When I woke up I took a shower, put on clean clothel:,
and shaved and ate. Then started on:.
page 355 ~
Q. What clothes did you put on?
A. "\Vhat clothes?
Q. Yes, sir.
A. Well, I put ort a gray shirt and a gray pair of pants, :.t
dou 't remember the color of the so~ks.
Q. What color gray was it, was it a light shade or a dark
shade?
A. It was a light shade; yes, sfr, light.
Q. Approximately what time did -you leave Lexington Y
A. I left Lexington six o'clock my tirrte, that is Central ·
Standard time, we have to log by home terminal tll1:}e, whatever time belt you 're in. That would be seven o'clock there.
Q. Did you look at yolii.· equipment before you left Lexington?
A. How do voli mean, iook at itf
Q. Did you ii1spect it yourself_?
·
A. Well, yes, sir. You kick the tires, and anyone checks
the oil you usually watch then1 anc1 see if everything is all right
due to the fact that sometimes you don't trust some people.
Q. Did you or did you not look at the tires on the equipment'¥
,
A. Yes, sir, I did, I always do when I stop.
Q. What was the condition of the tires, Mr.
page 356 ~
Nash?
A. They were ail right; all of them.
·Q. What routes did you follow leaving Lexington?
A. I left on route 11. .
Q. How far did you go oh route 11 Y
A. I went on Route 11 to route 12, where it intersects route
12.

Supreme Court of Appeals of Virginia

166

Thomas Edward Nash.
Q. Can you teli the jury approximately where that is¥
A. It is I imagine twenty-five miles from Lexington, I don't
know for sure, andQ. And what route did you take at that poinU
A. Route 12 from route 11. ·
Q. \Vhere did you go on route 12., I mean from route 12?
A. Route 12 to Route 250.
Q. At what point do those two routes intersect?
A. At you mfo:ht say the western edge of Waynesboro, more
or less the weste.rn edge of the business district of Waynesboro.
Q. Do you recall approximately what time you arrived
there?
A. The approximate time I would say was ninepage 357 ~ thirty, ten o'clock.
Q. What did you do then¥
A. When I left there?
Q. Yes.
A. Well, just after you hit the stop sign there where route
12 hits 250 more or less at an oblique angle and just turns to
the right, it is a do-nut shop right across the road. It stays
open all night, and I went in there arid had a cup of coffee.
From there I went right on down 250.
Q. How long approximately did you stop there?
A. Less than ten minutes.·
Q. What route did you follow from there east?.
A. 250.

Q. "\Vhat other stops if any did you make from that time

on!

·

A. I did not make any stops after I left there.
Q. Did you cross any more mountains after you left
Waynesboro! ·
A. You cross the Blue Ridge, yes, sir, after you leave there.
Q. What was the operation of your truck during· all of this
time?
A. I don't know just how you mean that.
page 358 ~ Q. How did it operate!
A. It operated fine.·
Q. Did you g·o up any mountains Y
A. ·wen, I went up the Blue Ridge after I left Waynesboro.
Q. Did you come down any mountains?
A. Well, I went down it, yes, sir, the other side.
Q. During all of this time did you or did you not at any time
apply y..our brakes¥
A. Well, yes, sir, going· down you naturally would.
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Q. How .did the equipment behave upon the application of
Ibrakesf
.A. Like it always would, normal.
Q. Did you or did you not have any difficulty in stee:ing tbe
<equipment f
·
.
.A. I didn't have any difficulty. at all in steering.
Q. From that point you drove t11en on 250 east through
Charlottesville and on towards Richmond?
A. Yes, sir.
Q. How did your equipment operate during that time T
.A. Just like it always-just normal, it was not anything
wrong noticeable.
.
.
page 359} Q. How many miles had you driven this equipment duri!lg the time you had had it?
A. About 150,000 miles.
Q. Over a period of 17 months you said you had it 1
A. Yes, sir.
Q. As you approached Richmond did you observe anything,·
:and if so; will you tell the jury in your own words just what
,occurred?
A. As I approached Richmond?
Q. Yes, sir.
A. Traffic was very light at this time of night, hardly any
:at all. Along here at this particular place in question it was
three lanes, a three lane road. Of course I was on my side of
the road with my lights on low beam, which you usually do late
at night when you can see just as well.
I didn .,t see any other traffic, it was not anyone behind me
•or in front of me except a car I was meeting at this particular
time in question.
The :first time I noticed him he was on bis side and his lig·hts
were on low beam apparently. It is a little dip there. I could
not say exactly where they were but apparently they wereEverything was going· smoothly, each going in our
page 360 ~ direction on tl1e right side. And it seemed to me
like for no reason at all when I would say, I could
not say exact distance but it was very close, he just came ·
across to my side.
vVell, I could not go to the right because on the right it is a
building there, I think it is an antique shop or something, it
would not have been room to go to the right, and the shoulder
was too narrow to get off on. I naturally went to the left, and
that is just where the accident took place it looked to me it
.looked like, right the center of the road.
....
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Q. Can you tell this jury in what manner that car came
across the· road at you 1
.
A. It was pretty abrupt it looked to me like. He was on his
side like I said, and· then just right on me practically hef ore it
ever cutr
Q. Were you able fo judge the speed of ti1e other vehicle?
A. I could not give it, I can just give an approximation, I
would not even name a speed achially. He was going pretty
fast, that was just my estimate.
. ·
. Q. How much time elapsed between the time that you saw
hitti. on his mm side of the road and then he cut across:
abruptly,. as you Irnve testified f
A. How much time elapsed t
Q. Yes.
page 361 f A. W' ell, I could not say thatr
Q. Tell tl1e jury just what you did when you
saw him come across at vou?
· A. Well,. sonie'thing- like that I~appe11s so fast, just like snapping your firtger almost. Your first instinct at any time something like that happens to me is to dodge. Naturally I put my
brakes on first and iust swerved to tl1e left.
Q. You testified tliat you had a load of ammunition, what.
was the weight of that load?
A. 3Q,OOO pound payload, net ..
Q. About what is tlie weight of your- equipment °I'
A. 21,300 approximately._
_
Q. So the total weight of the_ equipment you had under your
control was about 50,000 pounds¥
A. About 51,000, sir.
·
Q. What was your condition as· yon cam_e down the highway
as t9 being awake or being sleepy or being rested or being
tired1
A. I would say I was pretty much awake. After you have·
rested and cl~aned up and eV,erything and ~1ave not driven but
135 or 140 tniles it is no reason for you to be tired.
Then another thing, it was _a couple oi cars passed me back
at a little place clown there called Oilville. And
page 362 ~ I remember it was. a couple of kids, I think they
were racing. I just kind of noticed them more or
less. If you had .been very sleepy you could not have paid
very much attention to things like tl1at.
Q. Was it anything unusual in the routine that you had followed for this particular date!
A. N<,; sir, no, sir.
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Q. How long had you been in the trucking business driving
truck at the time of this accident?
A. Going on seven years, sir.
Q. Tell the jury if you can wh~re in the road the impact between the two vehicles occurred?
A. Where the impact occurred¥
Q. Ye~.
A. Well, to the best of my knowledge it looked to me like
probably the first point of contact would be in the center of the
center lane.
Q. Was or was not your vehicle damaged in the accident?
A. My tractor was damaged beyond repair.
Q. Can you tell the jury what parts of it were damaged!
A. Well, my understanding· the block was cracked, the
engine, the rear end was hurt so badly that they could not pull
the axle, it was sprung out of shape. A piece of
page 363 r transmission fell on the ·ground, housing transmission. And when you ruin those things you
don't have much left. Plus the fact the cab was bent up so
badly..
Q. Did you examine the equipment after the accident?
A. Yes, sir, I did.
Q. Were or were not the various parts of it bent and otherwise distorted out of their normal position Y
A. Yes, sir.
Q. As you came down the highway, what was the c~ndition
of the windows in your cab t
A. l bad my right glass up and the left one-down about half
way, just a little cool.
Q. vVere you or were you not used to the noises and sounds
which the equipment made as it went over the highway!
A. Ob yes, sir, yes, sir. I was very familiar with that.
Q. Did you or did you not hear anything unusual in the operation of the equipment on that night¥
. A. No, sir, I dicln 't hear a thing.
Q. As you drove down the highway was there any occasion
for you to apply your brakes at any timeY
page 364 r A. "Tell, if you go very far dow~ the road naturally it is going to be an occasion for you to apply
the brakes before you go very far. I would say yes.
Q. Was there or was there not anything unusual, or was
there or was there not" any pulling to one direction or another
of the equipment on the occasions that you applied your
brakes?
~
•
a
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A. I never noticed any, no, sir. If I had I would have tried
to get something done about it.
Q. Was there or was there not at the time of this accident
any occasion other than your seeing· this car come across the
highway at you for you to apply your brakes?
A. ·would you mind repeating thatf
Q. Was there or was there not at the time of this accident
any occasion other than the approach of this vehicle, as you
said cutting abruptly across the highway in front of you, for
you to apply your brakes 1
A. No, sir.
Q. Did you or did you no{ turn the steering wheel and if so
in what direction?
A. I turned the steering wheel to the left.
Q. In what manner?
A. Just as fast as I could, sir.
..,
page 365 ~
CROSS EXAMINATION.
By Mr. Allen Sr.:
Q. Did you say in answer to a question by Mr. Cabell that
that equipment had been run 150,000 miles, Mr. Nash?
A. I said it had been run that long since I had it, sir.
Q. You had run it 150,000 miles?
A. That's right.
Q. Now do you have any information as to how far it had
been run before you got it i
A. Approximately 200,000 miles, sir.
Q. So the 150,000 miles that you gave the jury wa.s less 200,000 miles that it had run before you got iU
A. He asked me how long I had driven it, sir.
Q. But you did not venture to tell the -whole truth about
it and say it had been run 200,000 miles before it g·ot in your;
hands?
lVIr. Moncure: I object to his reference to the truth. He
answered the question asked him.
The Court: I think this witness answered the question put
to him, very frankly.
page 366 ~ Mr. Moncure:· I ask that the jury be told to
disregard that question.
.
The Court: The jury will not regard that question.
Mr. Allen Sr.: If Mr. Moncure-is going to continuously <>bject, I submit, sir, that that is a proper question, that I had a
right tc:f'ask it, and I can produ~e the authority for it if necessary.
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The Court~ He was objecting to your commenl
J\fr. Moncure: The word "trut11~"'
Mr. Allen Sr.: I asked him a question, I did not make the
icomment. And the impression left bv the statement of this
witness, or anyone who did not know, was that that truck had
been run 150,000 miles only. That was tl1e impression that
was left. He knew it had been run 200,000 miles in addition
to that. And if be knew that I asked him why he did not venture forth and tell the whole truth as to how far it had l)een
.
run. And I think it was a fair question, sir. I
page 367} have this man under cross examination, Your
Honor.
The Court: I understand.
Mr. Moncure: If Your Honor please, tl1e witness was asked ·
when he bought the truck, how long he had had it and how
many miles he had driven it. It is in evidence here it was a
·,47 model. He said I believe that he had had it 17 months. It
is obvious and apparent it was not new when he bought it.
.And the witness was asked that question and answered it. And
for him to sav he did not tell the true factsThe Court; The Court thinks this witness answered that
·question properly and he answered J\fr. Allen's propedy.
Q. So the equipment had been run altogether by you and
the person from whom you bought it an aggregate of around
350,000 miles1
A. That's right, sir.
Q. You said, as I understand your testimony, that you did
not. stop anywhere I believe between Waynesb~ro and the
point of this accident?
A. That's right, sir.
Q. Do you recall, Mr. Nash, the police officer, Mr. Beck, who
investigated this accident?
page 368 } A. Yes, sir, I remember him.
Q. Do you remember his talking to you at the
scene of the accident t
A. I remember talking to him after the accident, yes, sir.
Q. I mean after the accidenU
A. Yes.
Q. And did he talk to you at the hospital too, sir!
A. Yes, sir, he did, sir.
Q. Do you remember his asking you whether you stopped
and whether you told him that you stopped a short distance
a hove the accident 7
A. I would not say whether I told him that or not, sir, I
"'
probably did, I was just a little out at that time.
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Q. A little out of vou:r head T
A. That is what they tell me.
Q. So yon would not deny that yon told him 'that t
A. No, sir, I would not.
Q. Now1- do you deny that you told him tba t you stopped for
the purpose of getting a Coca-Cola f
.A. Like I said before, I was just a little out. If I told him
that I am not denying I did not say it or did say it.
page 36'9 f Q. Now at the time of this wreck you had been .
driving that outfit yourself, rest periods intervening, a total distance of around 1,400 miles 1
A. 1,400' miles from-Yes, that's right.
Q. It was the same equipment that you started with?
A. That's right, yes; sir.
Q. And you were the driver all the wav for that 1,400 miles t·
.A. Yes, sir.
..
Q. YQn had no helper with you, as I understand it?
A. No, sir.
·
·-Q. · Na. o:rie in the truck-with you f
A. No,. sir.
Q. Now ~ understand w~en you approached the point of
collision you were in the right-hand lane of this three-lane
highway?
·
A. That's right, sir.
Q. vVbich is the south lane, I believe f
A. I believe so, yes, sir.
Q. You were coming east towards Richmond?
.A. That's right, sir. ·
Q. So your right-hand lane would be the southpage 370 ~ ern-most lane 1
· .A.. That's right.
Q. And I understood you to say that when yon first saw Mr ..
Dial's car, or the station wag·on ·which later turned out to be
the one driven by Mr. Dial, he was in his right-hand lane going·
west?
A. That's right, sir.
Q. So then when you first saw him the middle lane was between you and the station wagon, and neither your truck nor
the station wa·gon was at that time in any part of the mi4dle
lane?
A. No, sir.
Q. Can you tell us about how far it was, the distance between vour truck and the station wagon when you first saw it
at the time when you were in your right lane and he was in hip
right lane!
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A.
Q.
A.
Q.

A.
Q.
page

You want me to estimate a distance on that, sir?
Yes, if you can?
I would not want to do that. ·
You could not do that?
I am not aAll rig·ht, how long is your truck, the entire outfit¥
A. 44 feet 11 inches long, it was.
371 ~ ·Q. ·was it at that time?
A. Yes, sir.
And I believe your load was about 51,000 pounds?
Gross, yes, sir.
Gross, yes?
Yes, sir.
Now with equipment that long, how wide did you say it

Q.
A.
Q.
A.
Q.
was?
A. It would not have been over 96 inches sir, that is the la\\r.
Q. How high?
A. About 11 feet 7 inches, the trailer.
Q. And equipment like that with a gros.s load of say 51,000
pounds is rather cumbersome to operate, isn't iU
A. It is if you don't understand it, I guess. ·
Q. You cannot turn it about as quickly as you can an automobile, can you?
A. No, sir, you cannot.
Q. It take a whole lot longer to turn it than it does an, automobile, doesll''t iU
A. I would not say it took long·er to turn it, no, sir.
Q. You mean if you have got to make a turn Y
page 372 ~ A. If you are g·oing to make a right angle turn,
yes, sir.
Q. If you have fo make a turn like you were trying to make
there to get out of the way of this automobile, it would take
you n whole lot longer ·both in time and _space to get out of the
way of that automobile than if you had been just driving an
automobile, would it not Y
A. Yes, sir, that's right.
Q. Now can you tell us how much more space, that is distance would be required than if you were driving an ordinary
automobile?
·
..A. I don't know whether I could answer that or not, I don't
believe I could without estimating-.
Q. ·well, can you tell us about how much longer it would
take you to make the turn t.han it would take an ordinary
automobile!
A. You mean time or feeU
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Q. FeetT
A. I could not answer either one correctly.
Q. All you can say is wiih that piece o.f equipment, and with
that load, that it was more cumbersome and would take you
longer to make the turn and get across in front of an automobile and get out of the way than if you had been driving m1
automobileY
page 373 ~ A. That is if they were both going the same
speed, yes, sir.
Q. VVeH, I suppose you were running within the speed limit?
A. Yes, sir, I was.
Q. About how fast do you think!
A. 45.
Q. So as far as you know the other man was running within
the speed limit, you don't know f
A. I would not say for sure about that.
Q. You do not know anything to the contraryY ·
A. No, sir.
Q. When you made your turn was it your intention to turn
off of the road on the left on the shoulder, or was it your intention to pass l\fr. Dial on Mr. Dial's right and on your lefU
A. It was my intention to miss him, sir.
Q. Well, you did not answer my question, maybe you can't,
but if you can I would like for you to answer it. In trying to
miss him did you intend, was it your intention to go right.
across on the shoulder or pass him on the right and go on down
the highway f
A. To pass him on his right, that is what I was trying to
do.
page 374 ~
Q. Trying to pass him on his right. When you
saw him start to turn you have testified that he
was in his lane on his side of the road, have you not y
A. Repeat that again, sir.
Q. I said when you :first saw him he was in his proper lane,
vou said that I believe Y
" A. Yes, sir.
.
Q. And when he started to turn, as I understood you to
say, he was still in his lane but then he got over across towards
you, is that right f
.
A. Yes, sir.
Q. So then we will go back, when he started to turn to his
left at the moment that he started he was in his right hand
lane, is that correcU
A. Yes, sir.
·Q. At that moment you were in your right-hand lane, too,
were you not f
·
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A. Tbat'.s right, sir.
Q. Right. So instead of keeping down your tight-han,d lane
or turning a little to your right you thought you had a better .
rchance to pass him on the left, .and yon turned way over there
with this heavy equipment, 51,000 pounds to try to pass him on
his right, is that righU
A. I never tried to pass him on any side until he
page 375 } got out of his lane.
Q. If I misunderstood you, just please correct
me. I understood you to say when he 8tarted to turn to the
left that he was in his right lane and you were in your right
lane? ·
A. Yes, sir.
Q. And when he started to turn to his left then you started
to turning to your le~t to pass him on the right?
Mr. Moncure: You left out one qualification, to miss him he
:said.
Q. All right, to miss him?
A. After he got out of his lane coming towards me naturally
I cut to my left, like I said before.
Q. I didn't ask you that. I asked you if you did not start
to cutting to your left when you saw him start out of his lane T
A. No, sir, he was already out of his lane before I ever
started cutting.
Q~ You deny then that you said that you started turning
left the moment l1e started to turning left, you deny that?
A. Yes, sir, I do.
Q. You deny that. "\\fell then, how far had be gotten
towards his left into the center lane, if at all, bepage 376} fore you started to turning?
A. Before I started turning, I would say he was
more in the right lane, my lane than he was the center lane before I ever moved.
Q. Had he gotten across the center, across the middle of the
middle lane T
A. The center of the center lane you mean T
Q. Yes.
. .
A. Yes, sir.
Q. He had gotten across the center of the center lane before
you started T
A. Yes, sir.
Q. Is that right t
.A. Yes, sir.
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Q. And yon were then still wholly in your lane coming
towards Richmond Y
A. Yes,. sir..
Q. Before you started to turnf
A. Yes ..
Q. So now then you say that when you started to turn you,
were wholly in your right lane and he was a little hit over the
center of the middle Janet
A. Yes, sir.
Q. Is- that rightY
A. Yes, sir.
page 377 ~ Q. Now was he diagonally crossing the middle
·
lane or driving in itv
A. He was diagonally across of the road.
Q. And what part of your truck strnck .his station wagon t
.A. What part of it 1
Q. Yes.
A. It looked to me like the right front side did, sir, more or
Jess centered around the right front wheel.
Q. What part of his station wagon came in contact with
your truck!
A. I could not answer that, sir.
Q. You could not answer that f
A. No, sir.
Q. Well now, the right-hand side of your truck came in contact with the station wagon Y
A. Right front.
.
Q. The right front¥
A. Yes, sir.
Q. Do you know what part of the right front f
A. I believe I said around the right front wheel.
·Q. Around the right front wheel t
A. Yes, sir.
·
page 378 ~ Q. You mean then somewhere between the end
of the fender and the back part of the front
fender?
A. Well, it would be more to the front, just in front of the
right wheel.
Q. Did it bit the bumperf
A. Well, yes, sir, it hit the bumper.
Q. Where were you when the officer came f
A. To the best I can remember someone was helping me
get to a porch of this house or antique shop- or whatever it is.
It was on the south side of the road.
Q. Someone was helping you g·et to the antique shopf ·
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A. Someone did, yes, sir.
Q. "\Vere you out in the field over there on your right?
A. I was up there somewhere, yes, sir.
Q. Did you get_ up and come back to the place where the
accident happened?
A. I started back and Officer Beck stopped me, sir.
Q. Did he talk to you there!
A. Yes, sir, he did.
Q. Did you go back and see where the truck was and whel'e
the automobile was?
page 379 ~ A. I wanted to and Officer Beck would not let
me, sir.
Q. You mean you did not look at it i
A. I could see with the lights shining on it but he would not
let me go up there, sir.
Q. How close did you get up to it t
A. You know, where that building is, sir.
Q. Did you get cio·se enough tu see whether or not your
truck, the tractor part of it had·gotten entirely across the highway on the shoulder?
A. No, sir, I didn ;t.
Q. You did not get close enough to see that f
A. No, sir.
Q. Did you get close enough to see whether the station
wagon was wholly on Mr. Dial's right half of the highway,
though turned around towards Richmond 7
A. No, sir.
Q. You could not say about thaU
A. No, sir.
Q. Do you know when you apply your brakes how they take
effect if properly applied 1
A. Yes, sir.
Q. I mean if in proper condition f
A. Yes, sir.
Q. How do they take effect, the brakes- on tbe
page 380 ~ trailer nowt
A. The brakes of the trailer doesn't take bold
hardly as fast as the tractor.
Q. If they are in proper condition do the brakes on the right
side and the left side take hold at the same time Y
A. They should take l10ld simultaneously on each unit, sir.
Q. If the brakes take hold on Ol}e sic}e and do_ n.ot take_ hold
on the other, do you know to which side that would fond to
cause the vehicle to g·0 Y
A. Yes, sir.
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Q. Which side?
A. The one the tightest would probably pull to the side
which is tightest. ·
Q. You mean it would pull in that direction?
A. Yes, sir.
Q. Were you injured enough in the collision to interfe1'e
with your recollection and accurately stating what took place
and so forth?
A. Yes, sir, I was, as I Q. You remember talking to Mr. Beck up there at the scene,
don't you?
A. I sure do, yes, sir.
Q. You remember talking to him at the hospage 381 ~ pi tal?
A. Yes, sir, I do.
Q. When did you get out of the hospital?
A. I stayed in there all night, sir.
Q. Got out the next day?
. A. Yes, sir.
Q. What time the next day?
A. I would say approximately ten o'clock, nine-thirty.
Q. Then did you go on about your business t
A. Well, I had ~u arm which was pretty bad, I could not do
too much business.
Q. I mean you were well enoug·h to be discharged from the
hospital?
A.. Yes, sir, I was.
Q. And what was the matter with your arm?
A. This arm was broken in three places, sir, near the wrist
(indicating).
Q. No bead injury so far as you know?
A. Nothing but just minor cuts.
Q. Now you left McAllister, Oklahoma on what date?
A. I said it was the 6th or 7th, I wasn't for sure about that.
Q. Of May?
A. Yes, sir.
page 382 ~ Q. Now I hand you this, I don't know what
you call it, I will ask you to look at this and tell
me w·bat you call it.
Mr. Allen Sr.: Mr. Moncure, do you want to see it, sir?
Mr. Moncure: I am like you, I don't know what it is, but if
it has any bearing on the case it is all right.
Mr. Allen Sr.: It shows the date he left that place, I think.
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Q. I band you a paper which I shall refer to as a certified
true copy of something, signecl by J". W. Ford.more, Lieutenant, USN, and ask you if you can look at that and refresh your
memory as to the date that vou left McAllister, Oklahoma 1
A. (Witness looking ·at same) V\T ell, I don't lmow whether
I can or not. That is a government bill of lading, there are
several dates on here.
Q. I will ask you to look at the words I am reading now,
words and figures. '' Date wanted: Prior 15th of May, 1952.
Date shipped 5-7-52. ''
Do you lmow what those figures mean?
A. Just from what it says, yes, sir. ·That is the time they
want the shipment, and this over here was the
page 383 } date I departed.
Q. You mean the shipment is wanted in Portsmouth, Virginia prior to May 15, 19'52, is that rigbU
A. Then or before, yes, sir.
Q. Then or before Y
A. Yes, ·sir.
Q. Now it says "prior," dated wa:n,ted "prior :M:ay 15,
19521"
A. Yes, sir.
Q. So you would have to get there sometime before midnight of the 14th to comply with thaU
A. Yes, sir.
Q. ''Date shipped 5-7-52'' means the date that you left McAllister, Oldahoma up there, is it not1
A. Yes, sir.
Q. Now what time of day did you leave McAllister, Oklahoma?
A. I don't know for sure, I imagine around four o'clock in
the evening, sir.
Mr. Allen Sr.: We offer that in evidence as Plaintiff's exhibit 48.
Note: Said paper writing is now marked and filed accordingly.

Q. When you left McAllister, Oklahoma did you
have on that equipment the same load that you had
when the accident took place Y
•
A. Yes, sir, I did.
411
Q. So you drove that long vehicle with that load all that
distance yourself T

page 384}
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A. Yes,, sir.
Q. Without any helpf
A. Ye-s 1 sir~
Q. How many trucks left there carrying parts of this shipment at the same time yon did Y
A. I believe it was five, sir.
Q. Had not they gotten ahead of you a little which required
you to make up some time?
A. Some of them might have· been a few hours ahead of me·.
·Q. Didn't you have to lose an hour I believe in St. Louis,.
not an hourJ I mean a whole day in St. Louis, sir Y
A. I don't remember right now whether I did or not, sir..
Q. Yon don't recall whether you lost a whole day there or
noU
A. Off-hand I don't, sir, no, sir.
Q. Did you tell ~fr. Hackworth in Huntington,.
page 385 ~ West Virginia when you got there that you lost a
day in St. Louis waiting for some papers T
A. I don't know whether I did or not, sir.
Q. Do yon deny that you told him that!
A. No, sir, I don't.
Q. Now you mean by a whole day, 24 hours if you did lose a:
day?
A. Not necessarily you don't. Sometimes you might say a
day when you are talking about the time tlle office is working,,
from eight to five.
Q. ·where did the time change 011 you f
A. Time belt you mean? Ohio and Indiana line, sir.
Q. Ohio and Indiana line T
A. Yes, sir.
Q. Then you were running on Central Time from the time
you left Dallas, were you not, I mean McAllister t
A. Yes, sir.
Q. Until you got where?
A. Until I got to Ohio and Indiana line, sir.
Q. Then you came to Eastern Standard time f
A. Yes, sir.
Q. Of course you were running on Eastern Standard time
from there to the point of the accident 7
·
A. Yes, sir.
page 386' ~ Q. You said something about running over three
persons' rights. Wer_Q you hauling for three
persons or three companies from McAllister, Oklahoma to the
point of the accident Y
A. Not-well, I would say yes and no on that.
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Q. I mean as I understand your truck was leased to each one
for a certain distance Y
A. That's right, yes, sir.
Q. Now did each one have to have anything to do with
looking after repairs and keeping it in shape or did you do
thaU
A. Each one had to see it was inspected theirself. And I
bad to withstand the repairs if it needed any.
Q. You bad to pay for the repairs out of your earnings,
did you not?
A. Yes, sir.
Q. Are you a mechanic Y
A. No, sir.
Q. Did you undertake to do any sort of repairs or adjusting
or anything yourself?
.
A. Maybe something that was minor, but nothing, not any.
thing that was of major importance.
Q. Did you ever adjust the brakes or anything
page 387 ~ like that f
A. Yes, sir.
Q. You have¥
A. Yes, sir.
Q. "Where did you adjust them last, what would you say
as to when that was!
A. I could not answer when I adjusted them last.
(J. You say you are not a mechanic Y
A. That's right.
Q. Did you undertake to adjust them before you left McAllister, Oklahoma?
A. I don't know whether I did or not for sure, sir.
Q. Did you ever adjust the linkage yourself?
A. Yes, sir.
Q. ·when did you last do that?
A. I don't remember that for sure.
Q. You don't remember when¥
A. Just whenever it needed it, sir.
Q. What do you do when you brake bands wear, do you inspect for that?
A. You have to replace them, sir.
Q. Do you do that!
A. No, sir.
·
Q. You have that done Y
page 388 ~ A. Yes, sir.
Q. -And it comes out of your pocket?
A. Yes, sir.
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Q. Who does the mi_nor repair work?
A. You mean all of it f
Q. No, what you call minor repair work, not major!
A. I never do any minor repair unless something happens
when Iain out, just to get you somewhere, if that is what you
mean.
Q. In your deposition did not you say in answer to a question like this, on page 51. "Q. I understood you to say you
<lo most of your repair work that appears to be minor to you
on the truck? A. Well, I didn't say that. It may have
sounded that way, but- Q. How much of it do you do? I
<lon 't want to get you wrong. · A. Anything that is strictly
minor, yes-as to repairing lights, or adjusting brakes. Anything that requires skilled labor or anything, naturally, I
don't know anything about it, such as overhauling the engine,
or anything· like that. Q. But you do make minor adjustments
on the brakes and the lights? A. Yes, sir. Q~ Had you adjusted the linkage on the rear of your truck, the right rear in
particular, during this trip f .,A.. I probably adpage 389 ~ justed it before I left home. Q. You do that yourselt do you 1
A. As a rule, I do, yes, sir."
Now didn't you so testify in your deposition, sir?
A. Yes, sir, I sure did.
Q. Is that correct 7
A. That's right, sir.
Q. Now where is your home?
A. Dallas, Texas.
Q. That is how fa.r-·w ell, I won't ask you that, I suppose
everybody knows that. Now you referred to rest periods,
what did you mean exactly by rest periods, what would you,
do in what you call your rest period T
A. You have to get rest.
Q. Well, I know, rest means different things I suppose. to
different people?
A. Yes, sir.
Q. Do you call getting sleep rest or call playing pool rest
or playing golf r~st, or tennis, or what do you do for your
rest period?
A. When I rest I lay down and go to sleep, that is what I
call rest.
Q. You sleep the whole time?
·A. Yes, sir.
page 390 ~ Q. Where do you do that sleeping?
A. The last time you mean?
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Q. ·wen, all the way along?
A. Each point?
Q. Each point, yes, sir. I don't mean the towns you did
the sleeping in, I mean the places you .slept in?
A. Placesf
Q. Yes, whether you .slept in your cab or in a hotel or in a
motel or w·here, tha.t is what I am talking about, sir?
A. I usually slept, I had a bunk in there, I usually slept in
the bunk about every other night, and then alternate nights I
would have a cabin or hotel room.
Q. One night in the bunk .and one in a motel, is that it?
A. Yes, sir.
Q. What size bunk is that you have in the cabY
A. It is approved by the I. C. C. regulations, sir. I imagine
it is about three feet wide and about seven feet long.
Q. "'\Vould you park the truck afsome truck terminal and go
to sleep in the cab there t
page 391 } A. I have clone it, yes, sir.
Q. I just want to know where you did it on this
trip, whenever you slept in the cab where was the truck
parked, what sort of place?
A. It would be some truck terminal as a rule, yes, sir.
Q. Some truck terminal. Now where did yon take your last
:sleep beford this accident?
·
A. Lexington, sir.
Q. Lexington? .
A. Yes, sir.
Q. ·where was the truck then, did you take it in the trnck7
A. Yes, sir, I did.
Q. In the bunk in the cab of the truck?
A. That's right, in the bunk, not in the cab.
'Q. In the bunk?
A. Yes, sir.
·Q. Where is thaU
A. That is in behind the seat.
Q. In behind the seat?
.A. Yes, sir.
Q. Anyone there with you when you go to sleep 1
A. No, sir.
page 392 } Q. You are required to keep with you and keep
familiar with the Interstate Commerce Commission regulations in hauling explosives, are you noU
A. Yes, sir, that's right.
.
,Q. Now don't you know that they say that when you are
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hauling explosives there must be an attendant with that truck
all the time t
A. Vl ellJ I didn't know what you were getting at. That is,
an approved place to park everywhere I stop. And the man
in charge of the place which has been designated, he is supposed to be in charge if anything happens.
Q. ,vho is te~ding it when you are sleeping in the bunk?
A. The man that runs the station, sir.
·
Q. The man who runs the station you say?
A. Yes, sir.
Q. You cannot leave the truck unattended at any time, can
you?
.A. No, sir, someone has to be with it at all times.
Q. I suppose you consider that you are tending or not
tending the tr-uck when you are asleep, with those explosives.
on theref
page 393 ~ .A. Well, that is yes or no. If anyone comes
around you usually wake up.
Q. Is not it a fact that the regulations with which you am
familiar and are required to keep familiar provide that when
you are asleep someone must be there tending the truck and
awakeY
A. That is if you are not sleeping in the truck, sir, if you
are away from the truck. If you are sleeping in it it is no law
against that.
Q. Now under those circumstances don't you have to stop
at some designated point for stopping and sleeping in the
truck!
A. You mean if it is laden with explosives! ·They do have
designated places to park.
Q. ·what are those designated places between McAllister,
Oklahoma and Richmond¥
A. It is so many of them, probably every 50 miles.
Q'. Just come nearer Richmond now, where are those between Huntington, West Virginia and Richmond, Virginia Y
A. Any place you stop which is not a designated place and
the man says it is all right, they tell us it is all right to go in
there. There is-so long as it is not close to any buildings or
anything. Otherwise you would f;ltop at a desigpage 394 ~ nated place.
Q. Does it have to at that terminal, whichev~r
place you stop under these regulations, does it not have to _be
someone there awake while you are asleep, sir?
.A. I have never been instructed with that myself, sir.
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Mr. Moncure: I don't want to object but I cannot see wh_at
earthly bearing that has on this case.
.
The Court: Why that is relevant I do not see, Mr. Allen.
Mr. Ashby Allen: Does Your Honor want us to state why
it .is relevant, sir t
The Court: This witness has certainly answered the question, that he left it in charge of someone when he was asleep.
Someone was there in attendance..
·
Mr. Ashby Allen: Yes, sir, but did Your Honor want us to
state why it is relevant?
The Court: - You have done that, and I don't see why it is
relevant to keep on pursuing that, repeating it.
Mr. Ashby Allen: Yes, sir.
~

Q. Did you have an actuating valve m your
truckt
A. Yes, sir, I did.
Q. Do you know what the purposes of that valve are?
A. Yes, sir.
Q. ·what is it used for?
A. It is used to reduce air pressure on your front wheels
when you brake, usually for slick pavement or icy conditions
to cut the air pressure down to where you won't develop into
a jack-knife or something.
Q. Then the actuating valve reduces the braking effort on
the front wheels when you apply the foot brake.
A. Just on the front wheels, yes, sir.
Q. It cuts it down to what poinU
A. You may cut it from a quarter to a half or three-quarte1·s
or leave it full.
Q. vVhat is the normal amount that is carried, airY
A. I don't know, some of it might be different, mine I always keep it on low.
Q. No, I mean to what point do you put the actuating valve
if you want to- cut the air pressure down say to twenty
poundsi
·
page 396 ~ A. Those gauges are not made that way, sir.
Q. Do you know what air pressure your truck
carries Y
A. Yes, sir.
Q. ,vhatY
A. You can set it, it is 110.
Q. Do you know what air pressure you can cut it down to
by the use of that valve f
A. Vl ell, yes, sir.
page 395
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Q. On the front wheels nowf
A. Yes, sir.
(J. What? '
A. A quarter or a half or three-quarters.
Q. I mean in. pounds, you have 110 to start with Y
A. That would be about thirty pounds, would it not, a little
less, twenty-eight or something.
Q. More than twenty yo11; think?
A. Well, yes, sir, it is more than twenty. It would be 27%
I believe, sir.
Q. ·would be what?
A. 27% I believe, sir.
Q. Do you know where your actuating valve was at the time
that this accident took place?
A. Yes, sir.
page 397 r Q. ·where 1
A. On low.
Q. What did that reduce your air pressure to, from 110
clown to about what f
A. 27% on the front wheel only.
Q. On the front wheel, that's rig~t, only on the front
wheelsY
A. Yes, sir.
Q. You do not know anything about the condition of those
front wheels were found in after the accident, do you know
any more than what vou have heard testified to here 1
A. I don't know except what I have heard here, no, sir.
.Q. If the front wheel bearing was out of adjustment and the
lock on the washer and the cotter pin and the nut sheared, as
you heard testified to here, which permitted the nut to loosen,
do you know what effect that would have on the front wheels Y
A. If that had really happened, yes, sir.
Q. What effect would it have Y
A. ~ t would pull you to the left.
Q. That is pull you to the left when you undertook to apply
the brakes?
A. Yes, sir.
page 398 r Q. That is the brakes on the front wheels Y
A. That is right, sir.
Q. And you have a foot pedal by which you apply them Y
A. Yes, sir.
Q. Do you have a hand valve there on your steering wheel Y
A. Hand valve, yes, sir.
Q. What is that forY
A. That is for the trailer.
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Q. Trailer, what brakes f
A. Trailer brakes, yes, sir..
Q. That operates the trailer brakes?
.
A. Yes, sir.
·Q. Now you can by the use of that hand valve operate the
!trailer brakes independently of the tractor brakes Y
.A. Yes, sir.
Q. But when you put your foot on the foot brake that oper:ates all of the brakes f
.A. Yes, sir.
Q. Now by pulling down the hand valve you can put the
brakes on all eight tires of the trailer?
.A.. By pulling the hand valve you say t
Q. Yes.
page 399 } A.. Yes, sir.
Q. Now if you have good brakes of that type on
the trailer you can stop the outfit by using the trailer brakes
.alone, but not quite as quickly as by using both trailer and
foot brakes, tractor brakes, is that correct?
.A. Yes, sir.
Q. In mountain driving do you use the hand valve to operate the trailer brakes Y
A. I don't very much, sir.
Q. What brakes do you use Y
A. I use the foot brake, depends upon the road.
Q! Could you have negotiated those mountains you are
talking about by the use of the trailer brakes alone.by the use
of the hand valve Y
A. You could if you had to, sir.
Q. In mountain driving in order to avoid using the brakes
so much don't you put the trucks sometimes in low gear?
A. No, sir, I don't.
Q. You don't¥
A. Not in low gear.
Q. In a lower than the high gear Y
A. Yes, sir.
page 400 } Q. Do you ever doze off to sleep momentarily
while driving?
A. No, sir.
Q. Never have since you have been driving Y
A. No, sir. If I get sleepy I stop.
Q. So you do not' know what your reaction would be if you
should happen to doze off7
.A. I su!e don't, sir.

188

Supreme Court of Appeals of Virginia
Thomas Edward Nash.

Q. And you claim that you were not fatigued or tired or
sleepy at all coming down the road t
A. That's right, sir.
Q. But you do not remember going into this place and
getting a Coca-Cola 1
A. No, sir, I don't.
Q. Do you know whether you did or whether yon did not
use your hand valve to put the trailer brakes on when you
saw, as you said, Mr. Dial cut to his left?
A. I don't know for sure about that, sir.
Q. Yon don't know. Do you know whether· the front part
of your truck, tractor went up in the air at all at the time of
the collision?
A. I would say off-hand it did, but I don't know for sure
about that.
Q. You don't know for sure about that. You
page 401 ~ don't know whether it went across the top of the
automobile or not, the front part of it f
. A. I don't know about that for sure.
Q. Did you notice the night light 011 the store just west of
the point of this accident?
A. No, sir, I didn't.
Q. Didn't notice that. Do you know whether the axle on
your tractor turned over or not in this collision t
A. What do yon mean turned over i
Q. Came apart or something? Turned over so that the
wheel would tuck under¥
A. No, sir, I don't know for sure.
Q. You don't know for sure. Could you look at the pictures
and tell?
.A. The picture looked like it, yes-, sir, that's all I know.
Q. About how long was it after the accident that Mr. Beck
saw you at the hospital?
· .A.. I could not answer that very close, I imagine an houl'"
and a half.
Q. An hour and a half f
A. I would guess tha.t.
Q. Were you conscious then f
A. Yes, sir.
.
page 402 ~ Q. Do you recall his asking you where you
stopped up the road?
A. No, sir, I don't.
Q. Do you deny that he asked you that and you would not
tell him where you stopped, did he not ask you at the hospital Y
A. Would you repeat that again, please?
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Q. Do you deny that Mr. Beck asked you, after he says that
you said you stopped up the road a little :ways, that he then
asked you where it was that you .stopped and you declined to
say, you refused to tell him 1
A. I don't believe he asked me where I stopped.
Q. Do you deny it, that is what I want to get at t
A. No, sir, I don't deny it.
The Court: It seems to me he testified to that once before,
that he did not remember but he did not deny it.
Mr. Allen Sr: Not about this particular thing, sir.
The Court: About everything Mr. Beck testified to, I
thought.
Mr. Allen Sr: That's all.
page 403

~

RE-DIRECT EXAMINATION.

By ~Ir. Cabell:
Q. ·where did you buy this equipment?
A. I boug·ht it from GMC in Dallas.
Q. Do you know who the previous owner was?
A. Yes, sir, I lmew the boy well.
Q. vVho was he f
A. Edward Temms.
Q. How long have you known him?
A. About four or five years, sir.
Q. Are you and have you not ever worked with him?
A. I worked with him in the same company up until the
time I got out.
Q. Had you ever driven the equipment f
A.· I had, yes, sir.
Q. v\Tere you or were you not familiar with it?
A. Yes, sir, I was familiar with it.
Q. Did you or did you not talk to him about it before you
purchased iU
A. Yes, sir, yes, sir, I did.
Q. vVhat did you talk abouU
A. I knew he was trading for a new one and he mentioned
I could get a good deal.
~
:Mr. Allen Sr: I don't think conversations with
. that man are admissible in evidence.
l\fr. Moncure: If Your Honor please, they questioned the
distance it had been driven before, and this is an effort to show

page 404
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we knew the man who drove it and the ownership and had
driven it ourselves, and the shape it was in.
.
Mr. Cabell: I was not asking for the conversation. I am
just asking for the subject ·matter of the discussion that he
had.

Q. What did you discuss with him about the equipment?
A. Well, he told me he was going ~o trade.
Mr. Allen Sr: See that, Your Honor.
The Court: Ask him what he found out about the condition
·of the equipment.

Q. ·Did you or did you not discuss the condition of the
equipment with him 1
A. Yes, sir.
Q. Did you or did you not discuss the maintenance of the
equipment?
A. Yes, sir.
page 405 ~ Q. ·what condition was it in when you purchased itt
A. It was in first class condition, sir.
Q. What was your. means of livelihood during the period
we have under discussion?
A. You me·an since the accident, sir?
Q. No, sir. Leading up to the time of the accident?
A. Just with a truck, that is the way I made my living.
Q. How many did you own Y
A. Owned two, sir.
Q. What difference did the condition in which they were
maintained mak~ to you¥
A. What difference? Just dollars lost in the long run.
Q. What do you mean by dollars lost in the long run?
A. If you left some little something run down eventually it
amounts to something big and it will cost you and maybe tie
you up for several days.
Q. What condition did you keep this truck in?
A. I tried to keep it in first class condition.
Q. What did you do towards trying to keep it in first class
condition?
A. Kept the brake linings, I had the brakes repage 406 ~ lined at proper times and the wheel bearings
packed properly, lubricated regularly. Had the
springs checked.to watch for air line leaks and so forth.
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Q. How did you know what the proper time to do all these
:things was?
A. Well, the first truck I had, White Motor Company gave
us a preventive maintenance policy. It explains everything
you are supposed to do periodically. Every ten thousand you
do so and so, and twenty thousand, so and so, something like
that. And I just went by that.
Q. This was a White truck we have under discussion?.
A. Yes, sir.
Q. How of ten did you pack the front bearings?
A. Packed them every 25,000 miles.
Q. Was this or 'Yas this not in accordance with the procedure prescribed by the manufacturer of the equipmentY
A. It was prescribed by them.
Q. Now I believe you have testified on cross examination
that you are not a mechanic?
.
A. That's right, sir.
Q. Do you know anything about mechanics?
page 407 } A. I had some instruction, some industrial shop
courses. I don't know very much about it, just
minor things.
Q. Where did you take those courses?
A. Texas A and M.
Q. How did you learn how to make these brake adjustments
which you testified that you made whenever they were needed Y.
A. Well, just kind of like experience is a good teacher. If
you break down out in the middle .of ~1e country fifty or one
hundr.ed miles from nowhere, and someone will show you, you
won't forget it the next time, you just more or less pick it up.
Q. How did you pick it up!
A. In regard to what!
Q. Well, the repairs you have testified that you made. How
did you pick up the procedure °I
A. Well, everything I picked up' someone showed me except
some little something I learned in the shop.
Q. Now tell this jury if y~u recall what brakes you applied
as you came over the mountains on this particular trip?
A. Whether it was a foot brake or hand you mean 1 I always use tbe foot brake, never use the trailer brakes unless it
is icy or slick.
pag-e 408 } Q. How did you apply the foot brake Y
A. With the right foot.
Q. In, what manner did you apply it7
A. On the mountains you mean j
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Q. In wha:t manner I mean was it applied as· to frequency
and pressure and so forth?
·
A. WeII, if you are on the mountains you would apply it
gradual to keep your air pressure on at all times to keep the
band against tl1e drum. Thereby as long as oxygen ·got to your
drum it would never heat. And if you just fan it back and
forth it would heat. Of course that would Ee just for real
steep grades,. mountains.
Q. How often would you check your brake linings 6l
A. About every eight or ten months.
Q. W aS' tllere or wasA. Sir?
Q. Was this ·or was this not in accordance· with the procedure prescribed for the particular equipment?
A. It was.
Q. Some questions I1ave been asked you about the turning
of your vehicle, this was I believe according to the testimony
a tractor-trailer unit f
page 409 ~ A. Yes, sir.
Q. How many separate units were there in the
equipment?
A. I don't know just what you mean, the unit?
Q. Was it all one piece1
A. It was two.
Q. How are they hooked together f
A. By a fif tll wheel.
Q. What is the fifth wl1eel?
A. Tbe fifth wheel, it bolts onto the rear of the tractor, it
has a hole iu the center of it. The front of the trailer underneath bas a pin about three inches long and about an inch and
a half to two inches in diameter, a king pin. You back under
that and tbe king pin locks in your fifth wheel.
Q. When you turn the wheel do the two units turn at the
same· time or do they turn at different times t
A. They don't turn at the same time, gradual, it is an arc.
Q. Which part of the equipment turns first!
A. The tractor.
Q. Does the trailer follow the tractor like the trucks on a
railway car like they are riding on a rail, or do they follow independently of each othert·
page 410 ~ A. Follow more or less on an arc.
Q. If you make a sharp turn do the trailer
wheels run up to where the tractor was and then turn or do
they cut across f
A. They will cut across~
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Q. ·what kind of turn did you make on this particular occasion?
A. ,Just as quick as I could.
Q. Would or would not any bending of the frame and axle
and parts of your vehicle have any effect on the action of the
brakes?
A. Probably would not have, it is a possibility it could,
though.
Q. Mr. Nash, was there or was there not anything unusual
or out of order in the length of this trip in the manner in which
you drove, and the distance which you drove, and the time it
took you to drive it?
·
A. No, sir, it was not.
Q. Will you tell us this, had you or bad you not made the
same trip before?
A. I made it quite a few times before.
Q. Now this bunk that you had on the truck, what was in the
bunk?
A. It had an innerspring mattress, sheels and
page 411 ~ blankets, pillow.
Q. How many times have you spent the night in
theref
A. On a trip you mean?
Q. During the time you have had the vehicle?
A. Oh, I could not say that, probably half the time I was
gone on a trip.
Q. How much of the time were you gone on a trip from
home?
A. About sixteen or eighteen clays a month, usually.
Q. Which would be a little better than half of every month
then you were away, and approximately half of that time you
slept in that bunk?
A. Roughly, yes, sir, that would be about it. If you were
in a town why vou would not, of course.
Q. Did you keep a record of what you did on this trip as to
sleeping· and driving?
A. Yes, sir, I had a log.
Q. I hand you two pieces of paper ·and ask you what they
are, sir!
A. That is the log that I made out for the dates of the 12th
and 13th.
Q. Whose handwriting is that on that paper,
page 412 ~ sir?
A. Mine, sir.
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]\fr. Moncure: They were filed in answer to your interrogatories, we filed them here.
They are the originals from the Government files, may we
have them photostated and return the originals to them Y
Mr. Allen, Sr.: That's all right with us.
1\fr. Moncure: When they sent them to me they said they
had to be filed again with the Government I believe.
Mr. Allen, Sr.: All rig·ht.

·Q. I see on these pieces of paper several lines that appear
to me to .be a scale of some sort. Show these to the jury and
tell them what they are1
A. (Indicating) These lines here, that is when you are actually driving, these are for off-duty here (indicating) when
you would be taking a rest period, or in other words, not driving.

By A Juror·:
Q. A daily log Y
.A. Yes, sir. And of course these are just alike for that matter (indicating two sheets). If you sleep in the
page 413 ~ sleep berth it is a place for that. And here is a
place down here which is for on duty, not driving
(indicating).
Note: Jury now examines same.
Q.
A.
Q.
A.
Q.
A.

That is a daily record you keep1
Yes, sir.
According to rules and regulations?
Yes, sir.
How many hours a day do you normally drive, Mr. Nash?
Ten is all' you are allowed to. ·
Q. Xen is all you are allowed 7
A. Ten, with an eight-hour break.
Q. Ten on and eight sleep and ten driving Y
A. Yes, sir. That way you could possibly drive sixteen I
believe in a 24-hour period.
Note: Said papers are now marked and filed as Defendant's Exhibits 1 and 2~
Q. When was the last time, Mr. Nash, that you packed the
bearings on this, or bad the bearings packed on this truck Y
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A. I could not tell you exactly, but the time was not up on

it.
Q. Do you know it bad been done not less than 25,000 miles 7
A. I know the time had not expired on it.

page 414

~

By Mr. Cabell: (continued)
Q. In the time shown on that log as off duty,
what would you be doing- normallyY
A. Off duty. That would depend. If you were waiting
somewhere for a load you would not be doing anything necessarily. If you are en route on a trip you would be resting.
Q. In other words, your working clay was taken up in the
operation of this truck and you got up and you worked by driv- ing the truck and you got off, and that is when you :finished
your time that you were allowed to work, and during that time
it was your normal routine to get your sleep and rest and
whatever recreation you were getting?
A. That's right, sir.
·
Q. Then can you tell the jury what you were doing in the
times shown l1ere as off duty t
A. Well, this is Lexington (indicating). I was off duty at
Lexington and had a rest period there.
Q. What were you doing during that period Y
A. I had slept there.
Q. What other off duty periods are shown on there f
A. On the other log you mean?
Q. Yes, sir.
page 415 } A. It is off duty at Cincinnati.
_ .
Q. What were you doing there!
A. That would probably be checking and getting bills there
from Hayes. And there is off duty at Huntington, two hours.
Q. What would you say you were doing there, sirY
A. That would be being rebilled and scripts. Then off duty
from two o'clock to midnight, that would be ten hours at
Rupert, that is near Ra nayle, a rest period.
Q. What were you doing there?
A. Rest period.
RE-CRos·s EXAMINATION.

By Mr. Allen, Sr.:
Q. These two sheets of paper here, Defendant's Exhibits 1
and 2, do you have a pad of sheets like that?
A. We have a book, yes, sir, which is issued to us.
Q. Were these two sheets out of a bookf
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.A. Yes, sir..
Q. How many other sheets in the bo·ok r
A. It is about thirty or thirty-five in the book..
page 416 ~ Q. They give you a pad with all these sheets in
iU
.A. Yes·,. sir.
Q. The'Se sJ1eets cover I think you said the 13th and 14tb 71
did you notf
.A. I believe it is the 12th and 13th.
Q. 1 beg your pardon, 12th and 13th!
A. Yes, sir.
Q.. And they only cover your trip from Huntington, vVest
Virginia to Richmond, Virginia, or to the point of' the accident f
A. They c·over the point where they designate there, sir. I
don't know just where it started.
Q. You stated that you bought this outfit from GMO I believe?
A. The (}'MG, I said GMO, this man has a dealership for
GM:O's, that is what he sells.
Q. You bought it from Kliff Motors, Dallas, Texas, did you
not,
A. Yes, sir; tnat's right.
Q. Do you remember your signature on the certificate of
title, would you recognize itt
A. I believe I would, sir.
Q. Now what did GMO l1ave to do with iU
page 417 ~ A. He bought the truck from Temmes. Temmes .
traded it in on another one, and I bought it from
them directly.
Mr. .A.lien, Sr. : We would like to file this..
.. Note: Said paper writing is now marked and filed accordmgly.
Q. ··while you had to pay for keeping up repairs and so forth
and maintenance of this truck, did you have to pay any installments on any lien on it 1
.A. .Any lien you say 1
Q. Yes.
A. Yes, sir, I had to pay it off, so much a month.
Q. How much a month were you paying for that Y
.A. I don't remember, I think it was $150.00.
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Q. Now with reference to repairs bills, have you got any repair bills here showing repairs you made to this truck 7
A. I don't have any here with me, no, sir.
Q. You clon'tf
·
A. No, sir.
Q. You remember when you gave your evidence by deposition in West Virginia that those repair bills were then called
for, do you not 1
page 418 ~ A. I did not give evidence in \Vest Virginia myself.
Q. You did not! I mean Front Royal, Virginia, or where
did you give your deposition f
A. Radford, Virginia.
Q. Well, wherever it was, do you remember that your repair
bills were called for then 7
·A. Yes, sir, I believe you did.
Q. And you have not produced them yet, have you 7
A. I asked the man that did the last repair work of any
major importance, I wrote him and never did get a reply from
him.

Q. Did the court reporter call you over the telephone and
ask for these bills in accordance with the request when the
deposition was taken?
A. I don't remember that.
Q. Or a telegram?
A. I had a wire from him, a wire from him, yes, sir.
Q. And you never have furnished any?
A. No, sir, I have not.
Q. Now with reference to the question which Mr. Cabell
asked you about the turn to the left and the truck following
the tractor and so forth. In attempting to·make
page 419 ~ a turn as you said you attempted to make, would
·
not the tractor make a much shorter turn than the
trailer?
A. Yes, sir, it normally would.
Q. Now you talked about a fifth wheel 1 Can you take this
little model of a tractor which I have in my hand and point out
to the jury where that fifth wheel is and what it isl
A. Yes, sir. (Indicating·) This right here is the fifth wheel
that he is speaking- of. The king-pin comes under there and
locks in here (indicating). This can be opened all the way
up to there, it locks right in there. It has a control on the side
which releases it.
Note : Jury now examines said model.
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I,

By A Juror:
Q. The usual kind of a truck, the usual truck and trailer like
we see¥
A. Yes, sir.
The Court: Is this meant to be rebuttal, Mr. Allen?·
Mr. Allen, Sr.: I am just asking this in response to a question he asked about the turn he would make and that sort of
thing.
page 420 ~ The Court: That certainly is not rebuttal.
Mr. Allen, Sr.: We are not putting on any rebuttal testimony. I am just cross examining this witness.
The Court: As to what?
Mr. Allen, Sr.: As to the turn, sir.
The Court: Go ahead.
Mr. Allen, Sr.: The turn and the fifth wheel which he testified to, and ~he way that the trailer w~uld or would not folJow.

Q. Now will you show us by this model of the trailer how it
hooks on to that fifth wheel that you were testifying about on
vour direct examination?
., A. It would be pretty hard to do because there does not seem
to be an opening here, it should be open all the way up here
(indicating).
Q. What should be open?
A. (Indicating) Right through here, sir, that should be
open through there. It should be open, sir.
Q. If it is opened all the way then what would hold the
trailer on here Y
A. It is a latch comes back there and locks it.
Q. Could you put it on there to give us an idea
page 421 ~ of how it works?
A. Yes, sir. (Indicating) I can give them an
idea. of it. This should be open right throug·h here like I said
awhile ago. Your lever here (indicating) when you back
against it, it locks, more or less this shape, it comes back behind this kingpin here. In other words, you back under it like
that hard and hit it and that latch releases and comes back and
hooks more or less at that angle (indicating). And it cannot
come loose, that part is tight.
Q. Did you hook that trailer in there, and show us about
your turning that you were talking about and how the trailer
wheels would follow the tractor, if they would·?
A. (Witness now demonstrating same.)
· Q. When you turn the tractor to the left now Y
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A. (Indicating) Here is what he bas reference to, which
would make the shortest cut, if you turn like this-In other
words, this wheel her~ would leave a mark. An.d your lJa.ck
ones would, well this wheel here would be a w.idcr one than the
trailer wheel. The trailer wheel would not, well-The trailer
wheel would not -exactly bisect it, but it would come acro·ss.
Q. Do you use the four or tl1e eight trailer wheels there all
at one time, or do two of them stay up under there T
page 422 } A. If you are load·ed you normally would. Some
of them are fixed so that you can tie them up if
,empty or something, but normally all of them are on the
;ground.
Q. Were you using all of them at the time of the collision 7
A. Yes, sir.
Q. If you put the brakes on any set it goes on all, does it?
A. Of these you mean (indicating) t
Q. Yes, sir, with reference to those dual wheels there, does
each one have to turn with its mate or stand still with its mate?
A. They have to turn.
Q. Or stand still at the same time 1
A. Each turns together, they don't turn separately.
Q. That's right. And when they stop they stop together?
A. That's right.
Q. Then if you stop one wheel, .its mate, the next dual wheel
to it, the next dual wheel to it would stop, too 7
A. Yes, sir.
page 423 } By :M:r. Cabell:
Q. This title certificate which has been introduced is for a White, motor number 140 A 24703. Does this
or not cover the trailer1
A. That does not cover the trailer, just the tractor.
Q. When did you buy the trailer?
A. That trailer, I bought that in November.
Q. Of what year?
A. '51.
Q. What do you do with these log sheets?
A. At the end of a trip you have to turn those in..
Q. To whom do you turn them in?
A. To whoever you are leased to.
·Q. What log- sheets did you turn over to Whitten, sirY
A. Those right there.
Q. What did you do with the others you made on this trip?
A. The others, you have to keep them yourself for thirty
days. After that you do what you like with them.
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Q. ·what did you do with tllem T
A. I think I have a copy of that at home, I am
page 424 ~ not sure about that.
.
Q.. What did you do with the ones for the earlier
part of the· trip, before you got to Cincinnatit·
A. They would be in the same book.
Q. ·what would happen to the original 1
A. That goes to the Interstate Commerce Commission, that
is the original there.
Q. In oiber words, does or does not the original remain under your controU
A. It does not.
Q. W auld or would not the original of the slieets on the, .
other parts of this trip remain under the control of Whitten r
A. They would-How was that again r
Q. The log sheets for the part of the trip yon made under
the rigMs of Mid-Continent and Hayes, would they be- under
the control of Whitten f
A. Oh, no; sir, no, sir.
Q. Who has those f
A. They would have them themselves.
Q. What efforts did you make to g·et tllat repair bill to which
Mr. Allen has referred?
A. I didn't try to caII the man out I wrote him a couple of
times before I got a reply from him. And they have changed
owneTS'hip of the place and have the records messed up or
something, and he said he could not find anything
pag·e 425 f. on it.
Q. Where was that work done 1·
A. Miami, Oklahoma.
Q. When your deposition was taken did yon or did you not
tell Mr . .Allen that?
A. I am not sure that I did but I believe I did.
Q. ''Q. When was the last time, if you recollect, that you
had had any real work done on the truck?'' Your answer was:
'' A. The last major work I had done, I believe, was at Miami'1
Oklahoma; the Oklahoma White Company.''
Is tllat the answer you made at that time?
A. Yes, sir.
Q. Are they the people to whom you wrote~
A. Yes, sir.
·
By Mr. Allen, Sr.:
.
Q. When were those repairs made at Miami, Oklahoma by
the Oklahoma White Company¥
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A. I don't know, I think it was-I don't remember for sure
but I believe it was about three or four months previous to this
accident.
·
Q. Do you know what the cost of them wast
A. I can come pretty close, I think I paid $175.00.
Q. And you received no bill from them to start
page 426 ~ with¥
A. I had a copy of it when I fixed up the income
tax. And I looked through those bills when you were asking
for it but I never could find it anvwhere.
·Q. Are they all the major repairs that were made in the
17 months?
A. V\7ell, that would not be all of them, no, sir.
Q. All the major repairs Y
A. Yes, sir, that is the ones you asked for last.

By Mr. Cabell:
Q. Were they all the repairs or the last repairs T
A. That was the last repairs, sir.
Q. Do you remember what was done there!
A. Had the rear brakes relined on the tractor, bad both
springs built up, an·d had a brace put on the front for the driving license.

By Mr. Allen Sr.:

Q. This log you were talking about, aren't you required by
the regulations of the commission, as you said you have to
keep acquainted with, to keep them yourself for thirty days,
those logs, a copy of them Y
page 427 ~ A. You keep the duplicate, yes, sir.
Q. For thirty days 1
A. Yes, sir.
Q. Yourself?
A. Yes, sir.
The Court: He testified to that, gentlemen.
Mr. Cabell: Yes, sir, he has.
By A Juror:
'Q. Do you kn°'v, Mr. Nash, what the height is from the
ground to the seat of this tractor that ·was iJ:ivolved in this
accident, approximately four feet, five feet, or whaU
A. I would say four feet, from three and one-half to four,
that is just a guess.

202

Supreme Court of Appeals of Virginia

N ornian Hood.
Q. Did I understand you to say that you could not tell how
far down the road the other car was when you first saw iU
A. Yes, sir, that is what I said.
Q. You could not tell how for down the road?
A. No. sir.

•

•

•

page 428 ~

NORMAN HOOD,
a witness introduced in· behalf of the defendants,
first being duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. }.ifoncure :
"Q. State your name and occupation, please, sir?
A. My name is Norman Hood, student at the University of
Richmond.
Q. What were you doing in May, 1952?
A. I was attending the Univ~rsity of Richmond during the
daytime, sir,. and I had jufSt resigned from a job as Police
Dispatcher of Henrico Qounty.
· Q.. Did you have occasion on May 19th to be in Coleman
Scales place of business when Mr. Allen and Mr. Burkhardt
and some mechanics were there, sir Y
A. I did, sir, yes, sir.
Q. What were they doing Y
A. When I first observed. .Mr. Burkhardt and three other
gentlemen, they were on the side of Coleman Scales on Ryland
Street working on a truck, a red truck.
·
Q. Did you hear any conversation between these men as
to the charges and any statements of Mr. Allen or
page 429 ~ Mr. Burkhardt as to the charges?
·
A. Yes, sir, I did.
Q. Tell us what that was, sir, and did you make any·memorandum at the timeY
A. Yes, sir, I <;lid.
Q..Tell me, have you ever seen me in your life before yesterday?
A. NQ, sir, yefSterday.
Q. You gave me that memorandum on yesterday or the
day befo:re yesterday Y
A. Yes, sir, I did.
Q. Use that to refresh your mind and tell us what you
heard these gentlemen say?
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A. I marked the time down here, is it permissible to tell
exactly why I put this down here, :sir?
Q. Yes, sir..
A. I was in the · office of Coleman Scales, and these two
~:entlemen whom I later learned to be Mr. Burkhardt and Mr.
.Allen came into the office accompanied by two gentlemen who
I found out later to be mechanics from Kelly's Truck S"ervice..
Pardon me just a moment- (Witness putting memorandum
back into wallet).
And while I was standing in the office Mr. Burkhardt and
Mr. Allen engaged the mechanics in conversation. And from
what I could hear of the conversation they were
page 430} getting some sort of efl. statement fr.om the :mechanics, with Mr. Burkhardt doing most of the
talking and the mechanics doing a little agr~eing with him.
After the statement was taken down by the lawyer other
than Mr. Burkhardt who I am not acquainted with, Mr. Burkhardt then asked the mechanic what the charges would he, And
the mechanic said that he thought the sum of eight dollars
would be sufficient. _
·
The gentleman who I later found out to be Mr. Allen said,
"'No, suppose we make it $12.00." And then Mr. Burkhardt
said, "No, let's make it $15.00." and then they paid the bill.
I did not see whether the bill was paid by check or cash.
Q.. Would you know this man as a mechanic if you were to
.
see him, sir Y
A. I would, yes, sir~
,
Q. Have you seen him around here yesterday or today?
A. Yes, sir, he was here yesterday and I believe he is in the
hall right now.
·
Q. ·Would you go out in the hall and bring him in here if
he is out there, please, sir, ask the man to come in here you
have reference to, please,· sir.
page 431 }

Note: Witness now goes out the door and returns with Mr. Lawrence Cecil.

Q. Mr. Hood, is the gentleman you. just bro1;tght in the man
who was there on that occasion, sir?
A. That is the mechanic, yes, sir.
Mr. Moncure: That's all.
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CROSS EXAMINATION..
By Mr. Allen Sr.:
.
Q. Mr. Hood, were you working at Coleman Scales at that
time?
A. No,.. sir,. I have never been employed by Coleman Scales·.
Q. And yon just happened to be hanging around there1
A. No, sir, I wasn't hanging around, I had come in there for
the purpose of working on my automobile.
Q. Working on it yourself t
A. Yes, sir.
Q. So you had no duty to perform for Coleman Scales!
A. No, sir.
·
Q. You were not looking out for the interest of Coleman
Scales?
page 432 ~ A. No, sir.
Q. You were not concerned with the time of the
Coleman Scales people that these g·entlemen were consulting t

A. No, sir.
Q. Then were you there in the interest of Mr. Nash 1
A .. I was there in my interest, sir, to work on my automobile·.
Q. Did you have any interest on the part of Mr. Nash in
connection with this t
A. I don't know who you are referring to, I don't know the
gentlemen, sir.
.
Q. You don't know that Mr. Nash was the driver of the
tractor trailer truck ,vhich was involved in that collision t
A. No, sir, I don't. I know the gentleman when I see him,
but I don't know his name.
Q. I did not ask you that, I asked you if you knew the name
of the man who was driving the tractor trailer outfit on that
occasion°!
A. As I said, I do not know his name.
Q. You did not know it then?
A. No, sir.
Q. So then you were not interested in behalf of Mr. Nash
at alH
page 433 ~ A. No, Rir.
Q. You did take considerable interest there and
interfere with these gentlemen and tried to prohibit them
from examining the tractor-trailer i
A. That is a false statement, sir, I never prohibit anyone
from doing anything.
Q. You did not interfere in any way, shape, or form while
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these gentlemen were there examining the wheels or anv part
of this tractor truck 1
.
"
A. I did not, no; sir.
Q. You did not try to go to the Police Department of
Henrico County with whom you used to work and try to get
them to enter an order against Mr. Burkhardt to keep him
from examining that truck, you did not do that, sir?
A. I told Mr. Poole what was going on, and Mr. Poole called
Officer Beck. And Officer Beck stated he did not think these
men had the authority to bother this truck.
Q. Did you ask these men if they had authority from the
lawyers who represented Nash?
A. I did not, no, sir.
Q. Did you try to find out¥
A. No, sir, I did not.
Q. Did you ever find out later that they did
page 434 ~ have authority not only oral but written authority¥
A. No, sir, I did not.
Q. And you tell the Court and the jury that you did not do
anything to try to keep these gentlemen from examining that
truck?
A. As I stated, the only action that I took was to notify Mr.
Poole what was going on and he in turn called Officer Beck.
Q. "'\,Vho was Mr. Poole 1
A. Mr. Poole is the manager of Coleman Scales garage on
the night shift, sir.
Q. Did you help them lift up the truck¥
A. No, sir, I did not.
·Q. J\:fr. Poole did, I mean?
A. I don't know whether Mr. Poole did or not, I was rn
the office at the time.
Q. Did someone at Coleman Scales do it in your presence?
A. I did not see the truck lifted, sir, I cannot answer that.
Q. Do you know whether it was lifted up for purposes of
examination¥
A. I don't know.
Q. You were not there then?
A. I was not there. I was at the garage but the
page 435 ~ truck was on Ryland Street, which is outside of
the garage.
Q. So you did not see it lifted up¥
A. No, sir, I did not.
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Q. How did you know then what these gentlemen were doingf
A. I saw them taking pictures with a photographer there,
and the fact that two mechanics were out there on the side
with the truck.
Q. Do you own any interest in that truck?
A. No, sir, I don't.
Q. Not interested in this case at alU
A. Just to s-ee justice done.
Q. And to see justice done you would not want to let thest-1
men examine it to see what was the matted
A. That was not the point of it, sir. I would like to give
my view of it, sir.
Q. But you did go to Mr. Poole about it, and it was at your
instance that Mr. Poole called the Police? At your insist~ncc
that was done Y
A. It was not ·insistence, it was merely my suggestion.
. Q. I won't say at your insistence, at your sugpage 436 ~ gestion then 7
.
A. Yes, sir.
Q. And the Police did at one time, following that suggestion,
issue an order, did they not Y
A. I don't know, sir.
·Q. Yon don't know anything about that?
A. No, sir.
Q. You made yourself right active around there, did you
noU
A. No, sir, I did not.
Q. You did not?.
A. No, sir.
Q. You did not pay enough attention to it to hear all tb1s
di.scussion about the money?
A. Well, may I explain why I put that down, sirY Is that
permissible with you? · .
Q. Did you hear the discussion about the money?
A. I heard it, sir. And I would like to say·Q. Now you answer my questions first, and then make any
expla}lation you want.
A. All right, !3ir, thank you.
Q. But I think it is proper for you to answer my questions
first. You heard this conversation Y
A. I did listen to the conversation which was
page 437 ~ had there.
Q. You did hear it?
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A. Yes, sir.
Q. Wasn't the suggestion made that three dollars be added
to pay Coleman Scales¥
A. No; sir. I think that is very far-fetched.on your part.
Q. Is not it a fact that three dollars of that was paid to Coleman Scales for their trouble there f
A. I am not connected with Coleman Scales, I don't know.
Q. Did you inquire to find out 7
A. No, sir, I didn't.
Q. Would you deny that you sug·gested then and there that
they add three dollars to pay Coleman, Scales?
A. I made no suggestion of that kind, sir.
·Q. Do you know whether ot not the money that was paid
also covered this man Arnold, Mr. Cecil's assistant i
A. I don't know what the payment was.·
Q. Did you see Arnold there Y
A. I don't remember the other mechanic, sir.
Q. Do you know how many hours Mr. Arnold and Mr. Cecil
both worked on this 7
page 438 } A. No, sir, I do not.
Q. Do you know where their place of business
isY
A. All I heard was that they were connected with Kelley's
Truck Service.
·
Q. Do you know how long it takes a man- to come from
there down to Coleman Scales?
A. No, sir, I 'don't, depends upon the route he takes.
Q. Do you know what these men charge for working overtime, say all night?
·
A. No, sir. He stated his charge would be eight dollars.
Q. Now how much did the eight dollars cover, sir Y
A. I really don't know.
Q. One or both of them t
A. I don't know, sir.
Q. And you deny that you made any suggestion about three
dollars being added to pay Coleman Scales f
A. 'I made no statement of that kind, sir.
Q. Did not Mr. Cecil actually pay three dollars to Coleman
Scales in vour presence?
A. I don't know, sir, I am not acquainted with any ch.arges
that Coleman Scales makes.
.
page 439 } Q. Yon don't know anything on our side of the
case, do you 7
A. Well, I don't know what yon are pertaining to as your
side, sir.
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Q. You did not see but one side of the whole affair,. did you f
A. I merely saw what happened while I was looking on
between the mechanics and Mr. Burdhardt.
Q. And yon and Mr. Burkhardt don't love each other either,
do youY
A. vVell, I have never had occasion to make love to Mr.
Burkhardt.
·
Q. Did not you make a threat to the effect that you had it
in for Mr. Burkhardt Y
A. I have never threatened anyone, sfr..
Q. I am asking if you did not say that!
.A. No, sir, I did not.
Q. You deny that you said that any,vhere around theref
A. I did not say that, no, sir.
Q. And didn't you tel1 him, say, "I will see you in Court. n
A. I believe I did say that, yes, sir, and that is the reason
I made this memorandum.
Q. And yet you have no interest on behalf of the
page 440 ~ owner of the truck f
A. I don't know exactly what you imply by interest, sir, if you will explain that to me.
Q. And you were not then and are not now connected with
the Police DepartmenU
A. I am not connected with the Police Department, no, sir.
Q. And you were not then!
A. No, sir.
Q. And you were not then and are not now connected wi tb
Coleman Scales?
_A. No, sir.
Q. And yet you took all of that interest in that affair?
A. I merely put that down, sir, yes, sir.
Q. Did your interest in the matter prompt you to go and
tell counsel for the defendant what vou have testified to here f
A. I told counsel for the def end.ant vesterdav afternoon
when I came into the Courtroom and obse~ved what was going
on, yes, sir.
Q. Were you summonsed to come here 6l
A. No, sir, I was not.
Q. So you admit you did exactly what you said you were
going to do, you did see Mr. Burkhardt in C<?urU
.
page 441 ~ A. I saw Mr. Burkhardt in court yesterday
afternoon.
Q. And you came here to see him in Court, did you not Y
A. I came here to see what was going on, sh.
Q. Anyone ask you to come here?

S. M. Daniels v. C. L "Whitten Tran sfer Co., et al.

209

Norman Hood.

A. No, sir.
Q. Anyone summons you to come here T

A. No, sir.
·
Q. Were you shown a statement made by Mr. Cecil about the
examination of this truck 1
A. No, sir, I was not.
Q. Have you ever seen a statement made bv Mr. Cecil!
A. Only what I heard being written down at Coleman
Scales, sir.
Q. That's all you know?
A. Yes, sir.
Q. And you came here and told Mr. Moncure that vou knew
it, did you not 7
.·
A. I didn't tell him anything about a statement, sir.
Q. You told him what took place according to
page 442 ~ your version of iU
A. I told him what took place about the fee
which was charged by the mechanic, and the memorandum that
I had made.
Q. How did you know when to come to Court?
A. Day before yesterday I was practice teaching at Binford
Junior High School. A~d I had no classes so I we11t.to Henrico County Courthouse to visit some of my friends there. And
they told me that I mig·ht find Officer Hubbard up here. So I
came over and Officer Hubbard was not here, so I sat in the
Courtroom just to see what was going on because I had never
been in a Courtroom before.
Q. Then you told Mr. Moncure about what happened up at
Coleman Scales 7
A. I told him when the recess was called Wednesdav after, ·
noon, a five minute recess was called.
Q. Did you tell it to anyone that was investigating the -case
on behalf of the defendant?
A. No, sir.
· Q. Wbo was present and heard lhis conversation which you
have been telling· us about 1
A. The only persons tlmt I a~ sure of were Mr. Bu!khardt
and another lawyer who was pomted out to me as bemg Mr.
Allen, and two mechanics from Kelley's Truck
page 443 ~ Service.
Q. Who pointed out to you the lawyer there as
being Mr. Allen, the other lawyer?
_
A. I inquired from one of the employees of Coleman Scales,
· Mr. Poole, as to who the two· lawyers were. And they ex-
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plained to me that the rather heavy fellow was Mr. Burkhardt
and the other fellow was a :M:r. Allen.
Q. And you were interested enough to inquire about that?
A. Since-well, Mr. Burkhardt brou,ght it out, but since our
little quarrel that night I did bring. that out.Q. So you did have a quarrel with Mr. Burkhardt?
A. Well, I suppose you would call it a quarrel. In his profession he would call it a discussion on points of law, yes, sir.
Q. So that quarrel did not add to your love for Mr. Burkhardt if you had any, did it?
A. Well, I don't suppose that you would. say that I loved
Mr. Burkhardt nor do I hate him, sir.
Q. You·don't like him, do you, sir¥
A. I don't carry a grudge ag·ainst anyone, sir. If I had the
occasion to like him I could I believe, if I had
page 444 ~ occasion to hate him I could probably hate him.
Q. Well you answer my question, you do not
like him, do you?
A. I won't say that I do not like Mr. Burkhardt.
Q. And you· won't say that you do like him, you won't say
whether you do or don't 1
A. I don't know him well enough ~o say that, sir.
Q. But you did tell him you would see him in Court?
A. Yes, sir, I did.
·
Q. And you told him that night that you got a little mad Y
A. Well, I think we both got a little mad that night.
Q. Is that the nig·ht you told him you would see him in
Court?
A. Yes, sir.

RE-DIRECT EXAMINATION.
Bv Mr. Moncure:
· Q. Mr. Hood, to get straight on what you told me, had you
ever seen me before in vour life 1
A. No, sir: not until the day down here in Court.
page 445 ~ Q. Did you take that piece of yellow paper and
say, ''This is an incident which occurred''?
A. If you will excuse me pointing, sir, I called you right
back over in that corner and gave it to you.
Q. Did you say more than five words altogether at. that
time¥
A. No, sir.
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Q. Have yon talked to me since then up to the moment you
got on the stand, sir, did you t
·
A. No, sir.
Q. And I had issued a summons and had it served on you
then, didn't I Y
A. Yes, sir, you did.
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page 455}

•

J\fr. George Allen Sr.: Plaintiff by counsel objects and excepts to the action of the Court in granting Instruction D at
the instance of the defendants for the reason that no facts are
proven or testified to by any witnesses which will justify the
giving of an emergency instruction on behalf of the defendants. The defendant's own testimony shows that he is not
entitled to any such instruction.
·
And the plaintiff objects and except§! further on the ground
that if such an instruction be proper in this case it should con..
tain a provision to the effect that the burden is upon the defendant to prove such an emergency, that being an affirmative
defense.
Plaintiff by counsel excepts to the granting of Instruction
No. E on behalf of the defendants because there is no basis
present in the evidence for such an instruction, telling the
jury that they may find that the negligence of
page 456 ~ Dial was the sole proximate cause of the accident.
In any event it could have been only a contributing
cause.
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