IN THE

Supreme Court of. Appeals of Virginia
AT RICHMOND

Record Noo 4399

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building· in the City of Richmond on Thursday
the 13th day of January, 1955.

PRESTON MINING COMPANY, A CORPORATION,
Plaintiff in Error,
against
McKINLEY MATNEY,

Defendant in Error..

From the Circuit Court of Buchanan County.

Upon the petition of Preston Mining Company, a corpora:
tion, a writ of error and sitpersedeas is awarded it to a judgment rendered by the Circuit Court of Buclmnan County on
the 2nd day of September, 1954, in a certain notice of motion
for judgment then therein depending- wherein McKinley
Matney was plaintiff and the petitioner was defendant; upo11,
the petitioner, or some one for it, entering· into bond with
sufficient security before the clerk of the said Circuit Court
in the penalty of six thousand dollars, with condition as the
law directs·.
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Supreme Court of Appeals of Virginia.

RECORD

Receivecl and Filed 15th day of February, 1954.
LOIS l\foCLANAHAN, D. Clerk.
NOTICE OF MOTION FOR JUDGMENT.
To Preston Mining Corporation, a Foreign Corporation,
, 123 S. Broad Street, Philadelphia 9, Pennsylvania:
You are hereby notified that I will move the Circuit Court
for Buchanan County, Virginia, for judgment against you in
the sum of $15,000.00, which said sum is due to me from you
for the use and occupancy of my land by hauling and removing coal and mining· supplies over and across my said tract of
land; that is to say for this to-wit:
(1) That before and at the time of the commission of the
grievances hereinafter set out, I was and am now the owner
and in possession of two certain tracts and parcels of land
situated on Long Branch of Dismal River in Buchanan
· County, Virginia, conveyed to me by Fullen Matney and his
wife:
TRACT NO. 1.
By deed dated April 14, 1948, and of record in Deed Book
104 at page 239, and is more particularly described a.s follows:
"Beginning at a black walnut standing· on a line between
Fullen Matney and the Slocum land by the side of the Cross
Fork of Long Branch, thence across Cross Fork running up
· the hill with the Slocum line to two beeches, thence around
the hill to a twin oak, thence down the hill and across the
bottom to a sprin~ and a post planted in the ground,
page 2 ~ thence running with the fence down Long Branch
to the line of Bnrbe Bailey, thence with the line of
Burbe Bailey crossing Long Branch to a stake on top of a
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:small cliff, thence a straight line un Long Branch to two white
walnuts below the forks of the branch, a corner to McKinley
Matney, thence with the line of McKinley Matney back to the
beg·inning containing two acres."

TRACT NO. 2.
By deed dated l\fay 25th, 1940, and of record in Deed Book
83 at page 70 in the Clerk's Office of Buchanan County, and
is more particularly described as follows~
'' Begim1ing- at a black walnut standing on the line between
Fullen Matney and the Slocum hind by the side of the Cr(?SS
Fork of Long Branch, thence clo'wn said fork as it meanders
to two white walnuts below the forks of the branch, thence up
the hill to the line of Arch L. Rowe, thence up the road with
the Jine of Arch L. Rowe to an oak stump, thence a straight
line down across the bottom and creek and up the hill to a
white oak in the Slocum line, thence around the hill with the
Slocum land to the BEGINNING."
(2) And being so in possession of said land, you wrongfully entered onto the same a.ncl with trucks and other machinery, hauled and moved across and over said tract of land,
large quantities of coal, to-wit: .......... tons of coal; you
likewise wrongfully hauled and moved across said tract of
land, bulldozers, tractors, other machinery and supplies for
your coal mine, and thereafter in consideration of said use
and occupancy of said land you undertook and faithfully
promised and agreed to pay me this said sum of $15,000.00
for the use and occupancy of my said land and alpage 3 ~ though often requested, you have failed and refused
to pay said sum qr any part thereof, for the use and
occupancy of said land; wherefore judgment is demande_d
against you in the sum of $15,000.00.
·
. (3) The said defendant, the Preston Mining Corporation,
Inc. of 123 S. Broad Street, Philadelphia 9, Penn., with its
Mine Office at Vansant, Virginia, is the same and indentical
Corporation and person as William S. Stokes, Jr., Inc. and
that recently the name of the said Corporation was changed
from William Stokes, Jr. Inc. to Preston Mining Company,
Inc., and the same and identical persons a.re officers of Preston
Mining- Company, Inc. who were the officers of William 8.
Stokes, Jr., Inc. and the same corporation is carrying on the
_same and ·identical business at the same place and all operations and liabilities of said Corporation incurred by it while
doing business under the name of William 8. Stokes, Jr., Inc.
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are now the liabilities and obligations of this defendant, thePreston Mining. Company,. Inc.

McKINLEY I\U.TNEY
By Counsel
A .. G.LIVELY
Lebanon, Virginia.

and
GEO. C. SUTHERLAND, p;.. q..
Grundy, Virginia.

page- 5

f.

Received and filed 6th cfoy of March, 1954.

J. Lr LOONEY, Cle1~Ir..
ANSWER AND GROUNDS OF DEFENSE.
To the Honorable Judge- of the said Court:-

. The defendant, as statement of its grounds oi defense in
this- case, says :
(1) The defencTant is not a clvised whether or· not the plaintiff owns the two tracts of Janel mentioned in the notice of motion in this case, and neither· admits nor denies tlurt the plaintiff owns such 1anc1S', and demands ~trfot proof thereof.
(2) T110 defendant denies that it ·wr011gfully entered upon
the lands of the plaintiff described in the notice of' motion, and
wrongfully hauled coal tliereover, and denies that it wrongfully hauled and removed across the said tract of land the
equipment, machinery and supplies alleged in the notice of'
motion.
(3) The defendant denies that it e-ver agreed to- pay to theplaintiff the sum of Fifteen Thousand Dollars ($15,000.00)
or any other sum of money, whatsoever, for its aHeged use
and occupancy of the said land.
·
{4) The def en~ant had tbe lawful and legal right to use and!
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occupy the roadway or pas sway over the said lancl for the
purpose of hauling and transporting thereon and thereover
coal, equipment, machinery and personal property.
( 5) Tlie plaintiff is not entitled to recover any sum of
money, whatsoever, from the defendant on account of its u·se
and occupancy of the said roadway over the said land.
( 6) The defendant has caused to the plaintiff no damages,
whatsoever, and the plaintiff's said real estate has not been
damaged in any way, whatsoever, or in any sum of money,
whatsoever, by the defendant.
page 6 r (7) The defendant says tl1at it did not wilfully
use and occupy the plaintiff's said land, and says
that in using and occupying the said road over the said land,
and in hauling· coal, machinery, equipment and supplies thereon and tbereover, it did so innocently and in good faith, and
under the honest belief that it had the lawful and legal right
so to do, and without recklessness, negligence or conscious disregard of the rights of the plaintiff.
PRF~STON MINING COMPANY
(a corporation),
By R. 0. CROCKETT
Of Counsel.

F. H. COMBS
Grundy, Virginia,
and
CROCKETT & GILLESPIE
Tazewell, Virginia,
Counsel.
We certify that we have, on this the 6th day of March, 1954,
mailed a copy of the foregoing- pleading- to counsel for the
plaintiff, to-wit: George C. Sutherlancl, Esquire, Grundy, Virginia, and A. G. Lively, Esquire, Lebanon, Virginia.

F. H. COMBS .

•
page 9
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At a Circuit Court of the County of Buchanan,
at the Court House of said court, in said county, on
Monday, the 12th day of April, in the year of our Lord, one
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thousand nine hundred and fifty-four, and in the one hundred
and seventy-eighth year of our Commonwealth.
Present: The Honorable Frank W. Smith, Judge.

MOTION FOR JUDGMENT.
Upon motion and by agreement of counsel for the plaintifl1
and the defendant this case is set for trial on April 29, 1954.

F. \V. SMITH, Judge.
Common Law Order Book No. 18, page 236.
page 15 ~

Circuit Court of the County of• Buc11anan, on
Thursday, the 29th day of April, in the year of our
Lord, nineteen hundred and fifty-four.
Present: The Honorable Frank 1N. Smith, Judge.
ORDER.
This clay came the plaintiff in person and by counsel and
also the defendant by its counsel. The defendant relying· upon
its ans-wer and grounds of defense filed in writing in this case
on March 6, 1954 and upon the plea of the general issue. And
issue being joined between the plaintiff and the defendant
thereupon came the following jury,· to-wit: Fulton G. Cole,
Vv allace "'\:Vimmer, A. S. Richards, Robert L. Hutchinson, Ray
Cochran, Alex Shortridge, and C. L. 1\foMurry, who were
selected, tried and sworn to well and truly try and a true verdict render on the issue joined between the plaintiff and the
defendant according to the law and evidence. And after hearing ~ part of !he evidence and adjourning time having arrived
the Jury was mstructed by the court not to converse with anyone nor permit anyone to converse with them in touching this
trial and were adjourned over until tomorrow morning at 9 :00
o'clock A. M.
F. W. SMITH, Judge.
Common Law Order Book No. 18, Page 293.

•

•

•

•

•
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Circuit Court of the County of Buchanan, on
Friday, the 30th day of April,. in the year of our
Lord, nineteen hundred and fifty-four.

page 17 }

ORDER.
This clay again came the plaintiff in person and by counsel
and the defendant also again appeared by counsel and the

same jury who were adjourned· over on yesterday again appeared in open court and after hearing· further evidence in
this case and adjourning· time having- again arrived, the jury
was again instructed by the court not to converse with anyone
nor permit anyone to converse with them in touching this trial
and ,vere adjourned over until Monday, :M:ay 3, 1954, at 9 :00
o'clock A. M.

F. W. SMITH, Judge.
Common Law Order Book No. 18, Page 294.

page 18 }-

Circuit Court of the County of Buchanan, on
Monday, the 3rd day of May, in the year of our
Lord, nineteen hundred and fifty-four.

ORDER.
This day again came the plaintiff in person and by counsel
and the defendant also ag·ain appeared by counsel and the same
jury who were adjourned over on yesterday again appeared
in open court and after hearing further evidence in this case
and adjourning; time having again arrived, the jury was again
instructed by the court not to converse with anyone nor permit
anyone to converse with them in touching this trial and were
adjourned over until tomorrow morning· at 9 :00 o'clock A. M.

F. W. SMITH, Judge.
Common Law Order Book No. 18, Page 295.

•

•

•

•

Snpreme Court of' Appea:Is· of' Vfrgfnfa..
page, 19 ~

Circuit Court of the County of Buchanan,. OOJl
Tuesday,. the 4th da.y of May,. in the. year of our
Lord,. nineteen hundred and fifty-four ..

ORDER..
· This day again came the· plaintiff in person and by coun'sell.
a.ncl also the defendant again appeared by counsel and thesame jury who, were adjourned over on yesterday again appeared in open court. and after hearing f urtlier evidence and
adjourning time, having again arrived the jury was instructed
l>,y tha C<l>UFt not to converse with anyone nor permit anyoneto converse with them in touching· this trial and was adjourned
ove:rr until tomorrow morning. at 9. ~oo o'clock A. M•.

F .. W. SMITH,, JucTg.e ..
Common La:w Order BooIt No. 18,. Page- 296".

pag·e· 20 f

Circuit Court of the County of Buchanan, on
Wednesday, the 5th clay of :M:ay, in the year- of our
Lord,. nineteen hundred and fifty-four ..

•·
ORDER~
This day again came the plaintiff in person and by counsel ·
and also the- defendant ag-a:in appeared by couns·el ancl the samejury who· were, adjourned over· on yesterday again appeared
fo open court and after hearing further- evidence and adjourning time having· again arrived the jury was instructed by the
court not to converse with anyone nor permit anyone to converse with them in touching this trial and was adjounied over
until tomonow morning: at 9 :00 o'clock A. M..

F. W. SMITH, Judge.
Common Law Order Book No. 18, Page 296.

•

•
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INSTRUCTION 2-P.

The court instructs the jury that the plaintiff is entitled
to recover such amount, if any, as shown by n preponderance
of the evidence, will be the fair and reasonable value of the
benefits received by said ·wmiam S. Stokes, Jr., Incorporated,
by reason of its hauling· and transporting its coal from the
Slocum and Kroll lands over Plaintiff's lands, during the
period from the . . . . day of February, 1951, until the 24th
day of October, 1951.
Given.

F. W. S.
page 22

~

INSTRUCTION 7-D (1)

The Court instructs the jury tlmt the burden of proof in this
case is upon the plaintiff, McKinley Matney, to prove his case
by a preponderance of the evidence.
Given.

~,. w.s.
page 23

~

INSTRUCTION 1-P.

The court instructs the jury that under the law and under
the evidence in this case, the Plaintiff, McKinley Matney is
entitled to a verdict against the defendant, Preston Mining
C<1rporation, and you should find a verdict in favor of said
plaintiff ag·ainst said Defendant.
Refused.

F.W.S.
page 24

~

INSTRUCTION 1-D.
I

The Court instructs the jury that there arc different kinds
of damages known to the law, as for instance, nominal damages, actual or compensatory damages and punitive damages.
Refused.

F.W.S.
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page 25 }

INSTRUCTION 2-D.

Nominal damages are such damages as are awarded when
one person has trespassed upon the land of another, but no
actual damages done, and in such a case although a legal right
has been violated no actual damage has been done, and nominal damages may be awarded, which is small damage just
enough to show that a right has been violated.
Refused.

F. W.S.
page 26}

INSTRUCTION 3-D.

Actual or compensatory damages are damages to cover the
actual amount of damages done, as for instance when a trepass has been committed, and some damage actually done, in
such a case damages should be awarded to cover the actual
damage done, and this is sometimes called compensatory damages.
Refused.

F.W.S.
page 27}

INSTRUCTION 4-D.

Punitive damages are damages tl1at have been committed
wilfully, knowingly and intentionally by a party who knew he
was committing a trespass against unother, und bas clone so
wilfully and intentionally. In such a case a jury can award
not only actual or compensatory damag·es, but can place damages against tlie guilty party as a punishment for his wilful
and deliberate trespass.
0

Refused.

page 28}

INSTRUCTION 5-D.

The Court further instructs the jury that no actual or compensatory damages can be awarded, except where actual damage has been done or loss has been sustained; ( and to sustain a claim for punitive damages the wrongful act must have
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been done maliciously, wantonly, mischievously or with criminal indifference) ..
Refusecl

page 29}

INSTRUCTION 6-D..

The Court further teH.s the jury that one who has trespassed
upon the land of another under a.n honest belief that he has
.a lawful and legal right to do so is liable only for the actual
damage sustained, and is not liable for punitive damages..
Refused.

F .. W.. S..
page 30}

INSTRUCTION 7-D.

The Court instructs the jury that the burden of proof in
ibis case is upon the plaintiff, McKinley Matney, to prove his
-case by a preponderance of tllc evidence, and if he fails to do
this, you should find for the defendant.
Refused as offered. Given as amended as 7-D (1).

F. W. S.
page 31}

INSTRUCTION 8-D.

The court instructs the jury that in considering of your
verdict in this case you may con~icler whether or not the defendant, in using and occupying the roads over the lands of
the plaintiff in hauling· coal from the Slocum and Kroll lands,
did so innocently and in good faith and under an adverse claiµi
of right and under a.n honest belief that it had the lawful and
leg·al right so to clo, and without recklessness and gross negli·gence in failing- to ascertain its right or in conscious disre-gard of the rights of the plaintiff.
Refnsecl

F. W. S.

Supreme· Court of Appeals- of Virginia-..
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INSTRUCTION D-9.

The court further-instructs: the jury that if you shall believe'
from the evidence in this case that the defendant,. in using:
and occupying the road ov.er the plaintiff's land, and in hauling coai, machinery, equipment and supplies. thereon and.
thereover, it did so innocently and in good faith, and under an
adverse claim of right1 and under the honest belief that it had
the lawful and legal right so to do, and without recklessness:
or gross neg·ligence in failing to ascertain its rights or in con-·
scious disreg.ard of the rights of the plaintiff,., then you shall
find a verdict for the defendant..
Refused ..

F. W_S'..
INSTRUCTION D'-IO.
The court instructs the jury that if you slrnll believe from
a preponderance of the evidence t];iai the· defendant, in using
and occupying· the road over the lands of the plaintiff, in which:
the coa:l and mining rights had been reserved, and in hauling
coal, machinery, equipment and supplies· thereon and there:..
over, it did so innocently and in good faith, and under an ad-·
verse claim of right, and under the- honest belief that it natl'.
the lawful and legal right so to do, and without recklessness·
or gross negligence in failing to ascertain its rights· or in conscious disregard of the rights of the plaintiff, then you sham
find a verdict for the defendant as to its claim for· recovery
for such hauling over the said surface land..
Refused ..

page 34

f

F. W. S.
Circmit Court of the ·County of Buchanan, .on
Thursday, the 6th day of May, in the year of our
Lord, nineteen hundred and fifty-four.

*
ORDER.
This day again came tbe plaintiff in person and by counseI
and the defendant again also appeared by counsel and the·
same jury who were adjourned over on yesterday ag·ain
appeared in open court and having neretofore heard the evi-
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denco introduced on behalf of the plaintiff and the defendam
the jury now made a view of the premises over which this
co111.roversy arose, which view was made upon motion of
counsel for the defendant and over the objection of the plain. tiff. And now having heard all evidence and made a view of
the premises, received the instructions of the court and heard
arguments of counsel for both the plaintiff and the defendant
went to their room to consider of their verdict and after due
consideration thereof returned into court having found the
following verdict to-wit: "We the Jury find for the plaintiff
the sum of $4,756.50. A. S. Richards, Foreman".
Thereupon counsel for the defendant expressed a desire to
file in writing a motion to set aside the verdict of the jury and
to award a new trial in this case on a late day of this term of
court and moved the court to defer judgment at this time,
which motion the court granted.
And this is continued until a future day of this term of ·
court.
F. W. SMITH, Judge.

•
page 35 ~
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Received and Filed 21st day of May, 1954.

LOIS l\foCLANAHAN, D. Clerk.
MOTION TO SET ASIDE THE VERDICT.
The defendant, Preston Mining Company, moves the court
to set aside the verdict rendered by the jury in this case, on

tlie fallowing grounds :
( 1) Because the verdict was contrary to the law and the
evidence, and is not supported by the evidence;
(2) Because the eourt improperly permitted the plaintiff,
McKinley :Matney, to express his opinion as to the amount be
thought he was entitled to recover from the defendant in the
case, in that:
(a) McKinley Matney was not qualified to express an
opinion on that question;

14
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(b) He did not have or exhibit sufficient information on
which to base tliat opinion;
( c) He was not qualified as an expert to speak on that
question,
( d) His evidence on that question was incompetent;
( e) His eviclE'nce on that question was erroneously f ouncled
upon what he thought was the benefit the defendant had received from the hauling of the coal over his land, when, as
shown by his evidence, he, McKinley Matney, had no information on that subject;
(f) Because he, in expressing his opinion, did not take into
consideration the undisputed fact tllat the defendant in
hauling the coal over plaintiff's land was acting innocently
under a bona fide claim of title ;
(g) Because the amount of the benefits to the defendant was
not the proper measure of the recovery in behalf of
page 36 ~ the plaintiff;
(h) Because his expressed opinion that he was
entit]ecl to recover fifteen cents (15c) per ton was contrary to
his own testimony in the case, wherein he said that Giles Little
or Giles Els,vich had paid to him, for himself and Henry
Matney and Berb Bailey, fifteen cents (15c) per ton for,
hauling coal over the separate lands of the said McKinley
Matney, Henry Matney and Berb Bailey, of which he, McKinley Matney, received ten cents (10c) per ton for hauling
over this same road, Henry Matney received four cents (4c)
per ton and B<?rb Bailey received one cent (le) per ton for
hauling over this land;
( i) Because there was no proper evidence in the case on
which the opinion of McKinley Matney could have been properly based ; and,
(j) Because he, McKinley Matney, was permitted to g;ive
hi~ opinion RR- to what he shou]cl recover, when the amount be
stated was in direct conflict with the written contract dated
April 20, 1951, introduced in evidence by the plaintiff.
(3) Because the court improperly permitted the evidence of
Alex Varney to g·o to the jury, and improperly permitted the
said Alex Varney to express his opinion as to the amount be
thought the plaintiff was entitled to recover from the defendant in the case, in that:
(a) The said Alex Varney, who was a laborer as a track
layer in mines, was not qualified to express an opinion on the
said question; he did not have or exhibit sufficient informa-
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tion on which to base an opinion ; he was not qualified to speak
as an expert on that question, and his evidence was incompetent, and should have been excluded from the jury;
(b) His evidence, and his opinion on that quespage 37 } tion was erroneously founded upon what he thought
was the benefit the defendant had received from
hauling coal over the plaintiff's land when, as shown by his
evidence, he, ...l\.lex Varney, had no ·information on that sub-,
ject;
(c) Because he, Alex Varney, in expressing his opinion,
did not take into consideration the undisnuted fact that the
defendant in hauling coal over plaintiff1s land was acting
innocently unde1: a bona fide adverse claim of title;
( d) Because the amount of tl1e benefits to the defendant as
shown in the question of counsel for the plaintiff to said
Alex Vupiey, was not the proper measure of recovery in behalf of the plaintiff.
(e) Because the evidence of Alex Varney was hearsay.
( 4) Because the court improperly declined .to strike out
from the jury the evidence of the said Alex Varney;
(5) Because the court improperly refused to permit the
evidence of Ellis Matney to go to the jury, and excluded such
evidence~ from the jury when such evidence was material,
relevant and proper.
( 6) Because the court improperly permitted Giles Elswick
to state to the jury the amount of money he had paid to the
plaintiff as compensation for hauling his, Giles Elswick's,
coal over tbe roadway of the plaintiff, in that such payment
was made by said Elswick to the plaintiff after the defendant
bad eeasecl hauling· coal over the road and in order that the
snid. Giles Els-wick might remove a small amount of coal from
the Slocum and Kroll lands, and in order that he might remove his machinery and equipment from the mines, in that
Ruch payment was a forced payment, and the evidence thereof
should not have been admitted to the jury.
(7) Because the court improperly refused to sustain the
motion of the defendant to strike the evidence of the plaintiff
when such eviclr.nce was insufficient to support a verdict for the
plaintiff.
page 38 ~
(8) Beeause the court improperly permitted the
plaintiff to introduce in evidence the agreement
dated April 20, 1951, signed by McKinley Matney, and by
vVilliam H. (sl1ould be "S") Stokes, Jr., Incorporated, in that
the plaintiff lrnving sued on an implied contract under general
assitmpsit should not have been properly permitted, in the

16
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middle of the trial of the case, to cl1ange his theory, and ba;sehis claim for recoverv from the implied contract to the written
contract, when he could recover under neither ..
(9) Because the action was based on contract, and the evidence show·cd conclusively tl1at the use and occupancy by the
defc:andant was under a bona fide claim of title adverse to the·
plaintiff, which defeated a recovery on contract, express or
implil-}d,. and the court should have so held. .
·
(10) Because the court erroneously construed the written
contract or agreement, dated April 20, 1951, which was introduced in evidence in behalf of the plaintiff, and gave such
contract a construction which the parties never intended, and
never meant it to have.
(11) Because Instruction No. P-2 granted by the court over
the objection of the defendant was erroneous in the following
respects;
·
(a) It directed a verdict for the- plaintiff eontrary to- Section 8-218 of the Code of Virginia;
(b) It is a. finding instruction which did not state a complete case, and ignored material defenses supported by substantial proof, and in particular, ignored the defense that th,~
alleged trespass by the defendant was innocent, and based
upon the defense of the defend ant that it had a bona fide adverse claim of title to the roadway over which it hauled coal;
and,
( c) The instruction erroneously directed the jury to fin<l
a: recovery for the plaintiff in the amount of the
page 39 f benefits wllich accrued to the defendant from the
lmnling of the coal, when no such recovery, under
the evidence, could be properly had.
(12) Because tlie court erroneously declined to instruct the
jury as Fequested by the defendant in its Instructions numbered D-1, D-2, D-3, D-4, D-5, D-6, D-8, D-9 and D-10, offered
in behalf of tlle defendant.
(13) Bec}mse the court erroneously permitted evidence to
bo introdrrc-ed before the jury in behalf of the plaintiff over the
objections of the defendant.
(14) Becnuse the court erroneously declined to permit
proper evidence to be introduced before the jury offered in
behalf of the defend ant.
(15) Because the amount of the recovery in favor of tlu~
plaintiff, as shown by the verdict of the jury, is so excessive
as to shock the understanding and to induce the belief that
the j_ury were influenced by improper motives.

Preston Mining Company, Inc. v. McKinley Matney.

17

(16) Because the erros committed by the court were prejudicial to the rights of the ~efendant.

PRESTON MINING COMP ANY, a
corpora ti.on.
By Counsel.
F. H. COMBS
Grundy, Virginia,

and
CROCKB"JTT & GILLESPIE
Tazewell, Virginia,
Cc,unsel for the defendant.
\Ve certify that we have, on this the 21st clay of May, 1954,
mailed a copy of the foregoing motion to each of counsel for
the plaintiff in this case, to-wit, George C. Sutherland, Es. .
quire, Grundy, Virginia, and A. G. Lively, Esquire, Lebanon,
Virg'inia.

F.H.COMBS
Of Counsel for defendant.
page 40
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*
Received and Filed 20th day of August, 1954.
LOIS l\foCLANAHAN, D. Clerk.
DECISION OF THE COURT ON MOTION TO SET ASIDE
VERDICT.
I have given this case far more consideration tllan this
short memorandum will reflect, but clue to my having many
other important cases before me at this time for decision, T
shall have to be very brief.
This is an action of trespass on the case in assunipsit,
brought by the plaintiff, based upon a continued trespasA
made bv the defendant upon plaintiff's land. It is admitted
that the defendant derived a benefit from tlle commission of
the tort. The law is settled in Virginia by the decision in
Raz,en Red .Ash v. Ball, 185 Va., 534, that a trespasser who

18
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benefits himself by the illegal use of another's land, but does
not thereby diminish the value of the owner's property, is
nevertheless liable to the owner of the land in an action of
assumpsit based upon an implied promise to pay for such use
and occupancy.
There are two main questions raised on this motion to set
aside the verdict. The first is the contention of the
page 41 ~ defendant that the trespass was committed by it
under a bona fide adverse claim of right not induced by gross negligence in its failure to ascertain its rights,
and that if such be the facts the law would not imply a promise
to pay, and, therefore, assiitnps-it doe!S not lie.
In 4th Minor's Institute, 3rd Ed., pp. 164-5, as quoted in the
Raven Red Ash Company, supra, cited by the defendant, it is
said:

''It must be observed, that as the action for use and occupation is always founded on the idea of a contract; express or
implied, to pay a reasonable compensation for such use, so it
has been held that, if it appears at the trial that the occupancy
of the lands was by a title adverse to that of the plaintiff, it
· defeated the action,
disproving tl1e existence of any contract.''

oy

During the trial of this case, I was inclined to the view that
such a contention might have merit, but, upon a more careful
consideration of the matter, I have reached the conclusion
that the defendant's claim of right to the use and occupancy
of the plaintiff's land was not by a title adverse to that of the
plaintiff. The defendant's claim of right was under and not
adverse to the plaintiff's title. Any claim of right by one
person to occupy t11e premises of another against the latter's
will is, in one sense, an adverse claim, but to claim by or under
an adverse title means that the party claiming such a right
denies the plaintiff's title to the Janel, and the use and occupancy would constitute adverse possession. The principle is
made clearer by what is stated in American Juris Prudence,
Vol. 4, pag·e 503, .Assumpsit, Section 13 :
"If the occupancy of a trespasser wl10 severs trees or stone
from the land of another and ct>nverts the property taken to
llis own use is such as to create an adverse possespage 42 ~ sion, assumpsit will not lie for the value of such
property, for assumpsit does not lie to try title to
realty.''
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T-he right of the plaintiff to waive the tort and bring his
~ction in assu.mpsit does not depend upon the trespass being
willful where the defendant derives a benefit from the commission of the tort. The opinion in the Raven Red Ash case,
supra, in s1.1:pport of the reasons there given for sustaining
the .action of cissumpsit .said:
''The same principle is stated in 4 Am. Jur. 503-4, as follows: ',:" •'S (!,, in the absence of a contr.actural relationship, the
general rule is that where one person derives a benefit from
the commission of a tort against the property of another, the
Jaw will, at the election of the person injured, imply a contract on the part of the tort-foasor to pay to the person injured
.a just remuneration for the damages sustained as a conse,quenee of the wrong, and on this contract implied by law
general ass'ltmpsit lies. But a promise will be implied in such
.a case only because it will be <leenwd that it wa.s intended that
it should be, or because natural j1istice requires it in. consideration of some benefits receivecl, and where no benefit accrues,
-0r is intended to accrue, to the tort-feasor, the action of as.smnpsit cannot, as a general rule, he substituted for the proper
form of action on the tort.''
The history of the action of trespass on the case in as.m.mvsit will show that it was founded upon the idea of doing
justice between the parties wl1en uncler no other form of action
ut common law it could be clone.
In Am. Jur., Vol. 52, pages 900-1-2, it is there said in diseussing trespass on the case :
'' § 2. Origin and History-In remote times ·when actions
were so carefully classified that a mistake in name was generally fatal to the maintenance thereof, a form of remedy was
devised to cover new wrongs as they might occur so as to
prevent a failure of justice. * (+ *
"§ 6. -Ass'll,mpsit.-Trespass on the case, in
page 43 } its broad sense, includes assunipsit, and courts
sometimes refer to the action of assumipsit as an
action on the case. In a narrower sense, however, the term
'trespass on the case' is confined to actions for the redress of
torts, the gravamen of the charge being the tort or wrong of
the defcmclnnt, notwithstanding such tort or wrong may be
also a breach of an express or implied contract, whereas in an
action ex contractit, like assumpsit, the gist of the action is the
breach of the contract without regard t.o the tortious character
of the act of the defendant.
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"§ 7. Defenses and matters in Bar of Recovery.-The common-law action of trespass on the case is regarded as in the
nature of an equitable action, and as subject to any defense
which in equity and good conscience would preclude a recovery. Good faith of the defendant, however, does not necessarily defeat the action, even though it mig·ht be shown to
avoid exemplary or vindictive damages.''
The real reason for allowing au action of assunipsit to be
maintained in a.case where the wrong doer has received benefits from a trespass without diminishing the value of the
owner's property is because natural justice requires it to
prevent the unjust enrichment of a wrong doer from the illegal .
use of another's property.
As fur1her stated· in the opinion in the Raven Red Ash
case, supra 1
'' To hold that a trespasser ·who benefits himself by cutting
and removing trees from another's land is liable on an implied contract, and that another trespasser who benefits himself by the illegal use of another's land is not liable on an.
implied contract is illogical. The only distinction is that in
one case the benefit he received is the diminution of another's
property. In the other case, ]Je still receives the benefit but
does not thereby diminish the value of the owner's property~
In both cases, he has received substantial benefit by his own
wrong.. As the gist of the actian. is ta 11reve-nt the 'lt'lij'ltst enrichment of a wrongdoer fro1n the illegal use of ano-'Jz,e·r's
property, such wrongdoer shoitld be held on atJi i1n.plied promise in. both cases.'"
The fact tllat the trespass was not wilful should
not relieve the tort-fcasor of liability, for in such
case, if the plaintiff is limited to an action in tort,.
he conld receive only nominal damages, when the benefits received by the tort-feasor would be none the less because the
trespa:ss was innocent. As stated in the Haven Red Ash case,.
supra;
·
page 44

~

'' To limit plaintiff to the recovery of nominal damages for
the repeated trespasses will enable defendant, as a trespasser,.
to obtain a more favorable position than a party contracting for the same right. Natural justice plainly requires the
law to imply a promise· to pay a fair vafoe of the benefits
received."'
The next question is, what test should be applied to determine the amount of damages to be allowed? The defend-
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ant's brief deals at great length with different kinds of
damages, and the measure of damages, and cites the cases of
Wood v. W caver, 121 Va., 250; llrench v. Strange Mining
Company, 132 Va., 602, and Douthat v. C. & 0 . .Railway C01rtpany, 18~ Va., 811, but none of those cas·es involved the question here presented, because in each of those cases the question was one of damages by reason of the dimunition of
another's property. The first. case was for cutting· and removing trees, and in other two for taking and removing ore
from the plaintiff's land. The question decided in those
cases was the measure of recovery for the property taken
where the trespass was willful and the measure of recovery
for the property taken ,,·here the trespass was not willful.
Here there is no question of recovery for property taken for
there was no dimunition of plaintiff's property, and the sole
question is one of preventing an unjust enrichment. of a wrongdoer from the illegal use of another's property.
page 45 ~ No question of punitive or exemplary damages
is here involved for the recovery is not upon the
tort but one for rn:;e. and occupam~y upon a promise implied by
law to pay for the benefits received .. The benefits to the defendant were none the less because of his good faith, and
when the defendant has to pay to the plaintiff a just compensation, measured by the benefits which he received, there is
nothing· exemplary or punitive in his so doing. There is no
expenditure of cost here involved in converting a raw product
into a finished one, such as in the cutting· and removal of
timber and manufacturing- it into lumber, or in the mining,
grading, transporting· and delivery of coal. Neither are we
dealing- here with a situation wl1ere there was a naked trespass
as where the defendant acquired no benefits by the trespass.
In the footnote cited in the Raven Red Ash case, supra, on
page 548, quoting- from l\fr. Duncan l\foR Cocke, in 22 Va.
Law Review, 683, at 688, the proper conclusion is stated as
follows:
''In waiver of tort, the question is first, ha~ the defendant'~
act been tortious as to plaintiff. If so, a rig·ht of plaintiff's
must necessarily have been invaded. Second, lms defendant
acquired a benefit by virtue of his wrong-fn 1 act. Third, is
plaintiff in equity and good conscience entitl~d to the benefit
or to state it in another fashion, is plaintiff's invaded rigl1t
of such a nature that plaintiff is in justice entitled to all
benefits accruing thereon. This necessarily means that the
right must be capable of being dealt with rontractuaHy, as
opposed to a right wl1icb, although if invaded may be compensated for in damages, in its unviolated state has no as-
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certainable value upon which a contract might be founded. It
makes no difference that plaintiff's right still has all the value
io him which it would have had, liad not defendant violated it.
The point is that plaintiff is exclusively entitled to benefits
derived from or accruing on that right. Defendant now has a
benefit which he derived by virtue of his violation of plaintiff's right.''
page 46

~

page 47

~

i 1l1e further contention is made in behalf of the
defendant that the instruction given by the court
directed a verdict, because the instruction told the jury that
the plaintiff was entitled to recover. This did not violate the,
statute prohibiting a directed verdict. This right was one of
law for the court and the only question for the jury was the
amount of the recovery.
The further contention is made that it was error to admit
in evidence the express written agreement of the parties to
pay damages. In view of the conclusion reached herein the.
,plaintiff was entitled to recover without an express agree'ment to pay. However, under the notice of motion the plaintiff was not restricted to reliance by him upon the defendant's
promise implied by law, but he also had the right to rely upon
the express agreement.
Numerous objections made during the course of the trial as
to the introduction of evidence arc also relied upon by the,
defendant. Just what evidence is admissible and what is not
admissible in a case like this was not decided in the Raven
Red Ash case, supra, but in view of the liberal rule in Virginia
in regard to evidence of value pertaining to real estate, there
was no prejudicial error iu that respect to justify setting aside
the verdict. Kerr v. Clinchfield Cna.l Corporation, 169 Va.,
149; 192 S. E. 741.
The motion to set aside the verdict is overruled.

•
FINATJ ORDER.
This day again came the parties, by their attorneys, and
the court having maturely considered the motion of the defendant to set aside the verdict of the jury in this case, is of
the opinion, f ~r reasons stated in writing and made a part
·of the record in this case, to overrule the same, and it is
therefore considered and ordered that the motion of the def en_dant to set aside the verdict of the jury in this case be,
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and the same is hereby overruled; to which action of the court,
in overruling the said motion, the defendant €xcepted, and it
. is further considered and or<.lered that the plaintiff, McKinley
Matney, r.ecover .of the defendant, Preston Mining Company,
Inc., the sum of Four Thousand Seven Hundred Fifty.,Six and
50/100 Dollars ($4,756.50), with interest thereon from the 6th
day of May, 1954, and his costs in tbis behalf expended.
And the defendant, stating that it desires to present to the
Supreme Court of Appeals of Virginia a petition for writ of
.error and supersedeas to the foregoing order, it is therefore
-0rdered that execution of the foregoing order shall be suspended for the period ·of ninety (90) days fr.om this date, and
thereafter until such petition ha.s been aeted upon by the Supreme Court of Appeals of Virginia, if such petition is
.actually filed within the said period -0£ ninety {90) days, provided that the defendant .or someone for it, ·shall, within
thirty ( 30) days from this date, file n bond in the Clerk's Office
of this court, with surety to !1e .approved by the Judge of this
,court, or the Clerk thereof, m the penalty of $15,000.00, conditioned according to Section 8-465 of the Code of Virginia..
And this case is left from the docket..
page 48 }

Enter this order,, this the 2nd day of Sept. 1954.
F. W. SMITH,, Judge.

page 49}
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

Received and Filed 9tb day of Oct., 1954.

J. L. LOONEY, Clerk.
To Jennings L. Looney, Clerk of tl1e said Court:
NOTICE OF APPEAL.

The afore said defendant, Preston Mining Company, Inc.,
hereby gives notic.e of appeal of said case from the final order
entered therein by the· Circuit Court of Buchanan County,
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Virginia, on the 2nd day of September, 1954, and of the intention of the said defendant to apply to the Supreme Court
of Appeals of Virginia for a writ of error and supersedias.
from the said judgment, and you are hereby requested to
make up the record in said case for said appeal

ASSIGNMENTS OF ERROR~
The said defendant will rely upon the following assignments

of error~
(1) The verdict of the. jury in favor of the plaintiff against.
the defendant is contrary to the law and the evidence, and
is not supported by the evidence, and the court erred in declining to set aside the said verdict;
( 2) The court erred in granting to the plaintiff, over theobjection of the defendant, Instruction No. P-2;
(3) The court erred in declining to grant to the defendant
Instructions numbered D-1, D-2,. D-3, D-4, D-5, D-6, D-8, D-91
and D-10 offered in behalf of the defendant;
( 4) The court erred in permitting: the plaintiff, McKinley
Matney, to detail incompetent and inadmissible testimony to·
the jury;
( 5) The court erred in permitting improper· and incompetent evidence of the witness, Alex Varney, to go to the jury,.
and improperly permitted tlle said witness, Alex Varney, to,
express his opinion, which he· was not qualified to,
page 50 f give.
(6) TI1e court erred in declining to strike out
from the jury the evidence of the said Alex Varm~y.
(7J The court erred in permitting the witness·, Giles Elswick,. to· detail incompetent, inadmissible and inelevant testimony to the jrrry.
(SJ The court erred in declining to permit the evidence of
the witness, Ellis Matney, to be introduced to the jury, and'
erred in excluding· such evidence from the jury when such
evidence was material, relevant, competent and proper.
(9) The court erred in permitting the plaintiff to introduce·
in evidence the contract elated April 20, 1951, signed by McKinley Matney and by William· H. (should be "S. ") .Stokes,
tTr;, Incorporated, and erred in its construction of the said
eontracf.
(10) TI1e court erred in declining to set aside the said ver-·
diet on the ground tbat it is excessive.
(11) TI1e court erred in declining to strike out, on motion
of the defendant, the evidence introduced in behalf of the
plaintiff.
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( 12) The court erroneously permitted evidence to be introduced before the jury in behalf of the plaintiff over the
objections of the defen<llmt.
(13) The court erroneously declined to permit evidence
to be introducecl before the jury offered in behalf of the defendant.
PRESTON MINING COMPANY, INC.
By R. 0. CROCKETT and F. H. COMBS,
Of Counsel.
COMBS, COMBS & STREET,
Grundy, Virginia;
and
CROCKETT & GILLESPIE,
Tazewell, 1Virginia,
Counsel for the defendant.
page 51

~

I, F. H. Combs, of Grundy, Virg·inia, one of counsel for the defendant, in the above case, do certify
that on this the 9th day of October, 1954, I mailed a copy of
the foregoing notice of appeal and assignments of error to
each of counsel for the plaintiff in said cause, to-wit: A. G.
Lively, Lebanon, Virginia, George C. Sutherland, Grundy,
Virginia.
F. H. COMBS.

•

•

•

MOTION FOR JUDGMENT.
This case came on to be beard on Thursday, April 29, 1954,
before his Honor, Frank W. Smith, Judge of the Circuit Court
of Buchanan County, and a jury of seven men, who were duly
impaneled and sworn to try the issues involved.
Appearances: A. G. Lively, Esq., Lebanon, Virginia, Geo.
C. Sutherland, Esq., Grundy, Virginia, Counsel for Plaintiff;
and
F. H. Combs, Esq., Grundy, Virginia, R. 0. Crockett, Esq.,
Tazewell, Virginia, Counsel for Defcndant.
page 2

~

The witnesses for both si~es were called, sworn
and placed under the rule.
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Opening statement ori behalf of the Plaintiff was made by
Mr. Lively, while the opening statement for the Defendant
was made by Mr. Combs.
While making his statement, Mr. Combs, among· other things
said:
Now, I was saying, Gentlemen of the Jury, that these people,
before the Preston Mining Company came there, they went
to the l\fatneys, his (indicating McKinley Matney) father,
or whoever it was conveyed him the land he owned,-Fullen
Matney, and got a written lease to bring this coal down over
that land. They did that in good faith, thinking that Fullen
Matney had a right to give them a lease for a right of way
over this land.
. Mr. Lively: No,v, the statement is objected to.
· Mr. Combs: Now, let me make my statement and don't
'interrupt me, then when I have finished you may make your
objection.
.
Mr. Lively: I object to the statement by Mr. Combs about
the good faith of the defendant in going to Fullen Matney.
The action here is for actual compensation and the question
of good faith is a pure arguement and is prejudicial.
. The Court: Do you mean that you are claiming compensatory damages only f
.
page 3 }- Mr. Lively: Yes, sir, I think that is all that is
being asked is compensatory damages-I don't
mean a compensatory damages, I mean a reasonable compensation, it is not a damage.
Mr. Combs: Well, you made a statement in your opening
statement that it was for the benefits we derived from it.
The Court: Your action is on implied contract, based upon
trespass or tort 1
Mr. Lively: Yes, sir.
The Court: Now I want to know, since the question has
been raised, if the plaintiff expects to contend that this was
wilfully done.
Judge Lively: Yes, of course, it was wilfully done, it
wasn't an accident.
The Court: You l1ave alleged that it was wrongfully done.
ludge Lively: Well, it was wilfully done.
Mr. Combs: Then if it was wilfully done, why haven't I
got a right to show good faith Y
The Court: ·I think so, the objection is overruled. The
notice of motion alleges it was wrongfully. done.
page 4 ~ Judge Lively: Of course every man that goes on
another's land and uses it, uses it wrongfully.
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· The Court : I think if you expect to claim it was wilfully
done you should allege it.
.
J u<lgo Lively: Yes, sir, we claim it was wilfully and wrongfully done but not. maliciously.
·
The Court: If you are relying on it, it .should be stated in
the notice of motion. I think you cannot recover any more
than is stated in the notice of motion.
Judge Lively: I think that is correct. We arc asking for
,compensation-we are not asking for punitive damages at all,
we are asking for conipensa tion.
The Court: I think that raises a legal question, you state
you are not claiming punitive damages.
.
Mr. Lively: No, sir.
The Court: But I think it raises a question, strictly speaking, as to the measure of your compensa.tion.
··
·
lVIr. Lively: Yes, sir.
page 5 } The Court: I will overrule the motion, each one
of you state your contention and I will instruct the
jury that the statement of counsel, if it is in confliet with the
law, is not to be considered by them.
Judge Lively: All right, sir, and we save 'the exception
to ].\fr. Combs' statement.
The Court: I will instruct them as to the law applicable
thereto.
Mr. Combs: Well, anyway, Gentlemen of the Jury, I stated
that this land that McKinley Matney owns, the coal and minerals had been sold to C. L. Ritter Lumber Company, and in
that deed C. L. Ritter Lumber Company, their successors and
assigns, were given all kinds of rights for the removal of this
coal, and then after going to his (McKinley's) father and
getting the right of way, we then went to C. L. Ritter Lumber
Company, who owned the coal, and got a lease from them, as
their successors and assigns.
Mr. Lively:
e except to that statement.
Mr. Combs: (Continuing) And we thought we bad all the
rights in the world that we could get to bring this coal down
over this land.
J.\fr. Lively: Same objection.
Mr. Combs: No, I want to tell you something
page 6} about this land the plaintiff owns. He owns two
acres of surface and five acres coming out of this

,v

tract.
Mr. Lively: Same exception.
The Court: Let me ask you this, you don't contend by
what you state, that the defendant had any right to go over
this McKinley Matney land, do you T
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Mr. Combs: No, sir, I am merely stating that they thought
they had a right and I thought it and so advised them.
Mr. Lively: If the Court please,. I don't like to keep objecting, butMr. Combs: In place of chopping it up in instalments that
way, we will agree that it can be understood you are objecting
and excepting.
The Court: Let's not have too many int'erruptions, it is.
agreed you are excepting.
.
J'udge Lively: Ycs, sir, because improper and immaterial..
Mr. Combs: (Continuing) After being advised by attor-neys that they had a right to bring that coal down there and
after securing the ·leases th.at I have mentioned to you, they did
go to mining this coal up there and McKinley Matney owned
this; l!ittle two acre tra~t of surface, and fhat was out open land,.
not fenced, not in cultivation, and if it ever had been
page 7 ~ in cultivation it doesn't look like it now, it was oversome swamps where water had poured clown the·
hollow and washed it away, and you will go up there and see it,.
and you can see for yourselves what kind of land it was, that
two acres, and the company,. when it went to hauling that coal
out of there and building a road there, there had been an old
road there for years, but they hauled material in there ancl
built up that road and fixed it till they could haul coal out of
there, and that is all the damage they did.
It was afterwards that McKiuley Matney put a chain up,
there and stopped these people from hauling coal and ,ve had
to come to court here and get an injunction to make him takethat chain down so we could haul coal, and the court held'.
against us here, said we clidn 't have a right to come down
over his land, and it went to the Supreme Court of this state,.
and the Supreme Court held tllat we didn't have any rig-ht to·
bring· coal f'rom what we call the Slocum land, that we could
have broug·ht any coal from C. L. Ritter Lumber Gompany
lands, but we didn't have a right to go out and bring the coaI
from the Slocum land over it. VVe had brougiit a smaH
amount, not very much, it wiU be put in evidence, from theSiocum Iand. Timt is all there is to this case. It is tlle dam-age that we did to his land, that five acre tract and the two,
acre· fract.
Judge Lively : vVe except to that statement.
Mr. Combs : By bringing· tllis Slocum coal over it..
page 8 t ,Judge Lively: That is excepted to, if the court
please, for different reasons.
Mr. Combs: There are different kinds of damages, there·
is what we call nominal damages and what we call compensa-tm:y dama:ges· and there is what we, call punitive: damages-..
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Now nominal damages is just simply like this: I have no
right to walk through your field but I walk through it, that
might be technical trespass, but I didn't do you auy damage,
but if I trespass on you at all, you are entitled, if you want
to sue me because I had no right to walk through your :field,
there are cases that where is has been held that $1.00 is sufficient nominal damages (interrupted)
Judge Lively: I don't like to keep interposing objections,
but I want to sincerely state to the court that it is objectionable and prejudicial and I want to say again there is no damages involved here, nominal or any other kind.
lVIr. Combs: Yes, sir, and the next damage above that is
compensatory damages, that means you must pay him for
actual damages done for the trespass. For instance, you may
drive a horse and wagon through a man's field and damage
some of his grain, now in that case he is entitled to the actual
damage. Now, you see the difference in nominal, where there
is no damage, and compensatory or actual damage 7 Then
there is another kind of damages, that is punitive damages,
when a fellow has been so blooming reckless and
page 9 ~ disregarding your rights that he has gone over it
wilfully and intentionally and maliciously, you not
only pay a man for actual damages but you put a fine on him
to punish him for it so he won't do it any more, or if he does
it for pure devilishness or maliciously (interrupted)
The Court: That kind of damag·es is not involved here.
Judge Lively: No, sir, and we object to it and move the
, court to instruct the jury not to consider it.
The Court: The jury will not consider punitive damages,.
thev are not involved here.
~fr. Combs: I merely stated that to give you an idea of
what punitive damages are, they are claiming compensatory
damages.
Judge Lively: If the Court please, may we state again that
we are not claiming damages, we are claiming compensation.
The Court: Strictly speaking, Mr. Combs, it is not compensatory damages, the only question here is as to the measure
of compensation for the use of the land, for this is a suit in
ass1f.mpsit.

Mr. Combs: Tlmt is right, he will be entitled to wliat actual
damages ·we did him, but that is not measured like Judge
Lively told you at all, it is not measured by the benefit that it
was to us to use that, if it had been we would have lost money
and he would get nothing·. As a matter of fact we
page 10 ~ lost money, it lost money on its coal it brought out
over there and that has nothing· to do with it. The
law is that he is to get, in this case, the actual damages he
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has: been put to and that we did it. After we get through
.this evidence I would like for. you to go up there and look at
that road, we went over his land, about 600 feet, we went over
that, and in that distance we crossed the creek a time or two,
~nd you will be able to see for yourself the actual damage
done to this man. We contend, wh,atever we did was done in
good faith and that we actually thought we had a right to go
over his land.
Judge Lively: Now, we want to get our objection. ·we object to counsel's statement because it wholly misconceives
and misleads the jury in this case as to the theory of the right
of recovery. The question of damages is not involved at all,
as we understand it, and certainly if it is, it is only incidentally involved and the right of recovery in this case is based on
reasonable compensation arising from the benefits which the
defendants derived from the use of this land.
Mr. Combs: ·we deny that proposition.
The Court: Did you get your objection stated Y
Judge Lively: Yes, sir.
The Court: I don't see how the court can rule on that
objection or your contentions here. Unless the
page 11 ~ court knows what the evidence ·is going to be, or
certainly I would want to know what the facts are
before I do pass on it.
Judge Lively: If I may say so, we are relying on the
doctrine of Raven. Red Ash Coal Company v. Ball. We are
basing our damages on the doctrine of that case, I don't remember the number.
Mr. Combs and Mr. Crockett: We are relying on that same
case.
Mr. Crockett: When you study it, we don't think it holds
anything like you said.
The· Court: I know that is a legal question that the jury
will not be concerned with.
Mr. Lively: It is 185 Va. 534.
The Court: And each side has stated their contentions
here of what they expected to show. Of course it will be for
the court to say when it comes to the introduction of the evidence.
Mr. Lively: Yes; sir.
The Court: The jury will understand that they are in:structed that they will, in passing on this case and deciding
it, consider only the evidence permitted by the court and not
the statement of counsel, the purpose of the statepage 12 ~ ment of counsel is to give the different contentions
of the conflicting sides.
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Adjourning time having arrived, court was adjourned until
tomorrow morning at nine o'clock.
FRIDAY lvIOR.NING.
The following proceedings took place in the absence of the
jury:
·
Mr. Crockett: The defendant by counsel moves the court
to be permitted to amend Section 7 of its statement of grounds
of defense heretofore filed in this case to read as follows:
(7) The defendant sa,y that it did not willfully use and
occupy the plaintiff's said land, and says that in using and
occupying the said road over said land and in hauling coal,
machinery, equipment and supplies the:1.·eon and thereover it
did so innocently, and in good faith, and under an adverse
daim of right, and under the honest belief it had the lawful
and legal rig11t so to do, and without recklessness or gross
negligence in failing to ascertain its rights or conscious dis~
regard of rights of the plaintiff.
Judge Lively: To which amendment the plaintiff by counsel
objected:
(1) Because it comes too late, the jury having been sworn
.and opening statements having been made to the jury, and
(2) Because it is immaterial and improper an~
page 13 } does not constitute a defense to the charge in this
case.
.
The Court: If the plaintiff claims that he is taken by surprise or is not ready to meet the defense, I will hear counsel
on that question, the other objection is one of law and I
think the amendment should br. allowed. It does not appear
to me to introduce any new defense, it is just a different and
clearer way of stating what section 7 of the grounds of defense has already orig-inally stated.
As stated if plaintiff is taken by surprise, I want to know
it, I want to make sure that I am fair to the plaintiff.
Judge Lively: So far as !know there is not any surprise
but it is always difficult to determine those questions on the
pleading, if amended at bar, without time to consider and
we are certainly not prepared to show any surprise at this
time and rely upon our objections as made.
The Court : Do you want to ask for time to get ready Y
Mr. Lively: We have talked to our client and he doesn't
know of any additional matters that can't be brought in during the trial.
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The Court: All right then we are ready to proceed.
J udg.e Lively: But we still rely on our objections.
( The following proceedings were had in the presence of
the jury.)
page 14 }

Tiie Court: You may proceed.
Judge Lively:. If the Court please, we were waiting on a witness that we- had intended to introduce first, Mr~
Baldwin ..
The Court: He is the one that was. sick yesterday?
Judge Lively:. Yes, sir~
The Cour.t: · Judging from his appearance yesterday, he:
looked like a right sick man..

ELSIE L. SAYERS,
the first witness, called for and on behalf of the· plaintiff, being
first duly sworn, was examined and testified as. follow-s ::
DIRECT EXAMINATION..

Judge Lively:
Q. What is your namer
A. Elsie L. Sayers.
Q. What official positio11 do you hold in Buchanan C'ounty,.
if anyf
A. Deputy Clerk of the Circuit Court for Buchanan County ..
Q. As such are you custodian of tI1e records of Buchanan
County, including deeds f
A. Y e·s, sir.
Q. I hand you here a book wI1ich is numbered Deed Book
Buchanan County, No. 83, and will get you to look at page70 of that book and see wlrnt you :find there.
page 15 f A. I find tl1ere record of a deed from Fullen
l\fatncy and Nancy Matney, bis wife, of the first
part, and McKinley Matney, of the second part, conveying a
tract or parcel of land located on Long Branch of Dismal
River, in Buchanan County, Virginia, which deed is dated
May 25, 1940 and recorded in the Clerk's Office lVIay 25, 1940~
Q. Docs tlmt indicate the acreage of that tract¥
A. I don't believe it does.
Q. State whether or not that is the official record and official
deed book of Buchanan County, as indicated as being Deed
Book No .. s:n
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A.

'It is.

Judge Lively: We offer this deed in evidence as plaintiff's Exhibit No. 1.
Q. I here hand you another book, which is numbered and
designated Deed Book 104 of Buchanan County, and I will
get you to look at that and state whether or not that is the
official record and deed book of Buchanan County.
A. It is.
Q. I will g·et you to look on pages 239 and 240 and state
what you find there.
A. I find a deed dated April 14, 1948, from Fullen Matney
and Nancy :Matney, his wife, to McKinley Matney, conveying
a tract of land lying on Long Branch of Dismal, containing
two acres, more or less, deed recorded April 14, 1948.
Q. Is that the official record and oflicial deed
page 16 ~ book no. 104 of Buchanan County?
A. It is.
Q. 1'Thcn was the first deed mentioned admitted to record f
A. May 25, 1940.
Q. When was the second deed mentioned recorded?
A. April 14, 1948.

,v

Judge Lively:
e offer that deed in evidence also, if the
Court please, as Plaintiff's Exhibit No. 2.
Q. Will you please file certified copies of each of these
deeds with and as a part of your testimony in this case, the
first desig-natecl Plaintiff's Exhibit No. 1, and the second
one introduced being designated as Plaintiff's Exhibit No. 2?
A. I will .

•Judge Lively: Cross examine.
Mr. Crockett: No questions.
Witness stood aside.

34

Supreme Court of Appeals of Virginia.

McKINLEY MATNEY,
the Plaintiff, being first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
Mr. Lively:
Q. Your name is McKinley Matney!
A. That is right.
page 17 ~ Q. You are the plaintiff in this case, I believe Y
A. Yes.
Q. Where do you live, Mr. Matney?
A. I live up at Patterson, :Virginia.
Q. Is that in Buchanan County?
A. Yes.
Q. Do you own any land in Buchanan County?
A. Yes.
Q. I will get you to state whether or not you are the McKinley Matney, who is the grantee in the two deeds which
have just been introduced Y
A. That is right.
Q. That is, each of the deeds from Fullen Matney and wife,
one dated May 25, 1940, recorded in Deed Book 83, at page
70, and the other dated April 14, 1948, and recorded in Deed
Book No. 104, pages 239 and 240 Y
A. That is right.
Q. Who owned these tracts of land at the time this controversy arose Y
A.. I did.
Q. Who was in possession of them?
A. I was.
.
Q. How long had you been in possession of these lands,
from the time you got your deed 7
A. From the time my father made me the deeds in '40 and
'48, I was in possession of them.
Q. How long had your father owned these lands?
page 18 ~ A. Well, something about 40 years, I think.
Q. Did he have a deed for these lands you got
in a larger tract?
A. Yes.
Q. Had he been in possession of his tract during that time?
A. Yes.
Q. Had he claimed it. as his own?
A. Yes, he lived on it all time.
Q. Did his deed define the boundaries of the tract?
A. Yes.
Q. How many acres were in what he owned Y
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.A. About 170 or 175, I think.
Q. And you say he was in possession of that during all these
40 years7
·
A. Yes.
Q. Did he claim it during all that time!
A. Yes.
Q. Did his deed describe iU
A. Yes.
Q. Do you know where its boundary lines l;lre !

A. Yes.
Q. Did its boundary lines include the two tracts that were
~onveyed to you.Y
A. Yes.
Q. And I believe you say that you were in possession of
those two tracts :since they were conveyed to you Y
A. Yes.
Q. Were you in possession of these two tracts of
page 19 r land at the time of these alleged trespasses when
they commenced using your land to haul coal overY
A. That is right, yes.
Q. When were these trespasses, when did they begin Y
A. That Wm. S. Stokes began?
Q. Yes.
A. In 1951.
·Q. About what time in 195U
A. In February.
Q. And how long did they continue Y
....
A. Till about October, I think.
Q. Of what year?
A. 1951.
Q. During this time, did this Stokes Junior Company, predecessor in title of the defendant, haul any coal over your
land?
A. They did.
Q. Did they do that with your permission or notT
A. No, not with my permission.
Q. Did you make any objection or protest to them hauling
over iU
A. I did. .
Q. Where were their mines located from which this coal
was being hauled and was hauled?
A. Back upon the mountain above my land.
Q. How many mines were being operated up there, the
products of which were being brought over your land 7
A. Four.
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Q. Who was operating eacI1 of these mines 1·
A. Abshire and Elswick were operating one
mine, Alva Lester was one,. and Bill McGlothlin
and Irvin Rife operated one.
Q. Whom were they operating them for?
A. Stokes.· ·
Q. What was the arrang-ement, if you know, with reference
to getting out tllis coal and hauling this coal t

page 20 f

M:r. Crockett: We object, hearsay.
Mr. Combs: And immaterial.
Judge Lively:
Q. Did you inquire into this from the agents of Stokes Company and were you informed by them how it was being o.perated j
A. Yes.
Q. Now, how (interrupted)
~fr. Crockett: We object..
Judge Lively:
Q. Whom did you inquire of and who told you how it was
being operated 7
A. The men that were operating it.
Q. Who?
A. Abshire and ElswicI{.
Q. You mean the people that were operating the mines for
the Stokes Company?
A. Yes.
page' 21 f Q. ·whose duty and whose right was it to haul
this coal over your land, was it the mine operators:
or the Stokes Company~,
Mr. Crockett: We object, we don't think he knows that.
The Court: He may answer if he knows, it depends on how
he obtained Ilis knowledg·e, if it was hearsay, of course it
wouldn't be proper.
Judge Lively: No, sir, I thinkThe Witness: Stokes said they were hauling.
Mr. Crocirntt: How could a corporation say, we move to
strike out the answer.
Judge Lively: Who do you mean, when you say Stoke·st
Mr~ Crockett: Wait a minute,. we· object.
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The Court: Sustained.
Judge Lively:
Q. Who representing the Stokes Company, if anyone, informed you whose duty it was to haul the coal 7
A. Sullivan and Leventhal.
Q. You mean Mr . .Sullivan that sits over there?
· A. 'Y"es, sir.
page 22 } Q. And Leventhal?
A. 'Y"es, sir, and a Belcher boy.
Q. In what capacity was Leventhal connected with Stokes
Company?
A. I understood (interrupted)
Mr. Combs: We object to what he understood.
.
J uclge Lively :
Q. What did he do, who bad charge of their operation 7
A. I understood Leventhal was.
Q. Did he or Mr. Sullivan either tell you who wanted to haul
this coal across your property?
A. They came to me and talked to me about it, yes.
Q. Who did they inform you, if anyone, was desiring to
haul the coal across your property, was it the Stokes Company or was it these people who were mining it?
A. The Stokes Company.
Q. What did you tell these parties?
A. Well, I told them I was willing to let them haul it if they
would sign a contract and pay me for hauling it over me.
Q. Did they agree to sign a contract and pay you for hauling over your property Y
A. No.
Q. It appears from the record that you own one tract of
land of two acres in fee, I believe?
A. Yes.
Q. Did anyone ha~e any mining rights over that piece of
land or the coul or anything about it 7
page 23 } A. No, no one ·had any right.
Q. Did you own that in fee Y
A. That is right, I did.
Q. Did this hauling of coal go over that tract the same as
the tract on which you owned the surface?
A. It did.
Q. How far did it go over this fee tract Y
A. The best of my knowledge about 250 feet or 300.

1
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Q. Was all the coal that was hauled over your land hauled
over this fee tract the same as the other f
A. Yes, sir.
Q. Did the Stokes people at any time ever claim any right
to haul over your fee tract f
A. No, they claimed they didn't have any right on that.
Mr. Crockett: We move to strike out that last answer.
Judg~ Lively:
Q. Who do you mean claimed they (interrupted)
Mr. Crockett: "\Ve want a ruling- of the court.
The Court: The objection is sustained unless he shows further from what source the information came.
Mr. Lively:
Q. ·whom do you mean claimed tllat f
A. Sullivan and Leventhal.
Q. You mean M:r. Sullivan who sits over there with counsel
for the defendant?
page 24 ~ A. Yes, sir.
Q. And Leventhal whom you have already described f
A. Yes, that is right.
Q. You spoke of this coal that was being mined being up
in a hollow above vour house1
A. Yes.
..
Q. What tracts of land was that coal being mined from?
A. From the Slocum and Kroll tracts-two different tracts.
I might mention there when they sent their entineer up there
and surveyed out this land and they said they realized they
didn't have any right.
Mr. Combs: Now we object to that.
Mr. Lively:

Q. You mean at that time the engineer of the Stokes Company?
The Court: .Sustained as to that portion of his answer
where he said they said they realized.
Judge Lively: Exception. He has already answered, sir,
that Sullivan and Leventhal told him.
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The Court: There was no objection made to that.
J"udge Lively-:
Q. Now, even after that 'Surveying, did they continue to
haul this coal over your fee tract as well as the other Y
A. They did.
page 25} Q. w·as that with your consent or ov'er your objectionj
A. Over my objection.
Q. How far did they haul this coal over the ·surface tract7
A. Well, 750 feet, I imagine, about 400 over the surface.
Q. And how far over the fee tract?
A. I won't say for sure but it seems like about 30D feet, the
whole thing has been surveyed 750 feet. I believe the fee is
around 300 feet.
·
Q. And the other about 450 feet f
A. Yes.
Q. I believe you say that this hauling commenced in February of 19511
A. That is right. I would like to mention there, about the
eontract I had, if the court had granted them injunction-

Mr. Crockett: Now we object to that.
The Court: .Sustained.
J udg·e Lively:
Q. What was it you said you had a contract or understanding of some kind?
A. Yes.
Q. · Who was that with?
A. That was between me and Stokes.

The Court: As I understand the objection, you asked questions and the witness is proceeding· to talk about
page 26 } something else and an objection is made and it is
hard for me to tell wl1at the objection is to. I think
I understand but I don't know whether it will be clear in the
record. The last objection was made to something· the witness volunteered.
Mr. Livelv:
Q. I beiieve you started to say something about an agreement or understanding T
A. Yes.
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Q. Between you and who!
A. William Stokes.
Mr. Crockett:. Did you ever· see- William Stokes?
A. No.
Mr. Lively:
.
Q. When you refer to William Stokes, whom do you meanJ"
the William Stokes corporation?
A .. Yes• .

The Court:- The· only wg;y a corporation could talk to yorr
would be through some pe·1~son:, the- court sustains the, objec~
tion as to that.
Judge Lively:
Q. ]\fr. Matney, are you experienced in business mattersf
A. Some.
Q. Do you know anything· about the, organization of corporations?:
A. No.
Q. What edncatiorr did you haver
page 27 ~ A. Went to the sixth grade..
Q. Of the public school?
A. Yes.
Q. Where have you lived!
A. Practically all my life up at Patters-on..
Q·. And how far from Grundy is that?
A.. Fifteen miles-.
Q. Is- that in the mountains f
A. Yes.
Q. What kind of work do yon do and have you done f
A. Well, I have farmed and worked on public works a Iittfo
and caFried the mail, and taxied some·.
Q. Now, when: you speak of Stokes· doing so and so, whom
do you mean was the person that actually did the talking; to
you?
A. What I understood the president of the operation or
l>osses.
Q. Who were the men Y
A. Leventhal and ,Sullivan.
Q. Is that Mr. Sullivan that sits over there with counsel for
the defendant!'
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A. Yes, and at that time a Belcher boy that lives here in
Buchanan Countv.
Q. What position did Sullivan hold at that time with reference to the operation t
A. I don't know for sure what, he came to see me several
times, talked to me about the proposition.
Q. Who was he representing·1
A. He said W'illiam S. Stokes.
page 28 ~ Q. What position did he· hold with the Stokes
Company, do you know?
A. No, not for sure.
Q. vVhat was your information as to what his position was?
The Court: I don't think there will be any issue on that,
from statement of counsel. Counsel for the defenclant, in his
opening statement, said they hauled the coal across this land,
and I take it that much is admitted unless there is something·
further said to the contrary.
Judge Lively: I think timt is true, sir.
Q. How much coal did these people haul over your land
during· this time, I mean, just describe in a general way about
their hauling it?

Mr. Combs: ,ve object. I can state my objection. They
have admitted on the other side that they are not claiming
any punitive damages, and the amount of coal hauled over this
land would not be material at all unless we were hauling their
coal ancl tl1ey are claiming- punitive damages. We are not
hauling· their coal and the only issue is damage clone to their
land. What does it make any difference whether they haul
10 tons or 1,000,000 tons'? If it were t11eir coal it would make
a difference or if we l,ad ]muled it maliciously or if they were
c]aiming punitive damages it would be material, but why is
it material here, we were hauling- our own coal over
pag·e 29 ~ his land, and the amount of coal hauled has nothing to do with it.
Mr. Lively: If the Court please, counsel for the plaintiff
except to the argument of Mr. Combs in tlie presence of the
jury, wl1ich incorrectly states the issues in this case, and which
as we believe and assert is utterly improper before the jury.
Accordin~: to his contention. if they hauled a half ton or a
bucket full of coal over it, the benefits derived therefrom
would be the same as if they hauled that or 10 tons or 1,000,000 tons over it.
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The Court: The objection is overruled.
lVIr. Combs: We save the exception.
The Court: The objection to the evidence is overruled:both objections are overruled.
. · Judge Lively: We except to the ruling of the court in our
objection to Mr. Combs' argument.
·

Q. Now, you can go ahead and tell about their hauling the
coal over your land Y
A. Well, I have had two engineers to survey where a couple
of these mines were, and they (interrupted)
:M:r. Combs: Now, we object to telling what the engineers
said.
Judge Lively: Don't say what they said, what
page 30 ~ did you observe them hauling over your land? Mr.
Matney, did you have the surveys made of these
mines with a view of determining the quantity of coal that
was hauled over your land during this period from February
till up in October?

A. I did.
Q. Whom did you have to do that T
A. Iliad Dock Baldwin and Ron Keith Matney.
· Q. Without indicating anything that' the engineers told you,
I want to ask you whether or not you yourself observed this
Stokes Company hauling the coal over your land f

Mr. -Combs: He has answered that.

A. Yes, I saw them hauling coal.
Mr. Lively:
Q. How much coal, about how much, were they hauling over
your land Y
A. Well, during· this time they kept tl1e trucks hauling all
time, steady stream of trucks, they hauled coal practically day
and night.
Q. What size trucks were these, I mean about what did they
carry, what was their capacity?
A. They carried, some of those trucks carried about 8 to
14 tons, several of them were tandum jobs. ·
Q. Was all of this coal that you have spoken of that yon
saw hauled over your land during this period, hauled over
both your fee tract and your surface tract Y
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X. Yes.
Q. If from your observation, information you received yourself, you have any idea as to the quan-+
tity and number of tons hauled .across your property, I. will
get you to state that, during this period.
page 31}

Mr. Crockett: We object.
The Court : :Sustained, the way the question is asked, if he
lms any idea, he might have an idea based upon someth4lg
that wouldn't be admissible, but I do want to, at this time,
state with reference to Mr. Combs' ·objection, so that the jury
will not be confused, and to clear up your .objection to his
:argument, that it is not a question in. this case of punitive damages.
J udg·e Lively~ No, 'Sir.
The Court~ Mr. Combs said in his argument, it was not a
·question of punitive damages, that is correct, but the evidence;
I think is admissible for other reasons .
.Juclge Lively:
Q. I will withdraw· the question as asked Mr. Matney and
ask this one. Mr. Matney, from your observation and knowl,edge gained there, can you make an estimate of the quantity
of coal which was hauled over your fee tract and your surface
tract from the time when they began in February, 1951 until
they ceased to operate up in the month of October, 19517

page 32}

Mr. Combs: Wait a minute, we object to that.
Mr. Crockett: We don't think he can speculate,
your Honor.
·
Mr. Combs: That is a question.
Mr. Lively: If the Court please, that is the only possible
way that it could be proven in this case. Of course the man
had to make a living, he couldn't stand there and count these
trucks but from observations during all this period he could
have a g·eneral idea of the quantity of coal hauled, we think,
and he should be allowed to state it, as to the weight of it, that
should be a question for the jury.
The Court: I think the better rule is to let him state what
he saw and if there are to be conclusions drawn from it, let
the jury draw the conclusions. Let the witness give the jury
what information he has.
Mr. Lively:
Q. All right, sir. Did you watch this hauling all of the time T
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A .. No.
Q. Did you ever at any time watch it for a whole clay or
as much as a whole day?
A .. Well, not for a whole day. I carry the mail every day
and come to town a lot of days and they would haul all night,.
and I never staid up and watched how many truck loads. were
hauled at night.
page 33 ~ Q. Were you living on this land at this time?
A. Yes.
Q. How did you know they hauled at night 1
A. Well, the trucks would come by my home,. there was a
hill there to climb and lots of times they wo1,kl wake me up.
Q.. How many· trucks. would you say you saw passing yourhouse on any particular day or how many trucks hauling. this
coal would pass your l1ouse a day 1
A. Well, those trucks would average about a trip an hour,about 75 to 80 trips ..

The Court : Do you mean each truck or all the trucks made
about 75 to 80 trips!

A. All tbe trucks ..
Mr~ Lively:
Q. That is your best j'ncTgment f
A. That is all the trucks, tiiey would average about a trip
an hour ea:ch with a load of coal.

The Court: I want to mafm certain you understand the
question or we understand what you mean, do yon mean there
were 75 or 80 true.ks or 75 or 80 truck loads: in all¥

A. S'eventv-five to 80 tn1cfc lo'adS'..
Q. Per dayf
A. Yes ..
Mr. Lively~

Q. I believe you stated that this coaI was brought
from tlle Slocum and Kroll leaseholds t
A. Yes.
Q. Which Iic above your Iand f
A. Tnat is right.
Q. What kind of an area is it there where you live and oID
above your land, I mean is· it a holler or level Iancl?.
A. It is a holler:.

page 34

~
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Q. What is tlie name of that holler?
A. Gross holler.
Q. How far above wl1ere your property is does this holler
extend, I mean how far is it up to the head of the holler?
A. Something like a mile.
Q. Where were these coal mines that were operated and the
coal brought over your property located, I mean were they
in the holler or close to the holler or in hillside?
A. They were on hillside near top of the mountain.
Q. From where the coal was broug·ht out, how did it come
over your place, I mean, did it come down the holler or up the
holler or over the hill!
A. It come down the holler.
Q. \'Vas there any way to haul that coal mined from these
four openings to the railroad for sale or shipment except over
your land?
A. Not at that time, no.
Q. Why couldn't they have hauled it in some other direction?
A. Well, they clidn 't have any road built in there in any
other direction at that time.
page 35 ~ Q. In building the road, it would have been up
over a mountain Y
A. Yes.
Q. Woulcl it have been practical to have hauled this coal up
over that mountain?
A. I ~mess thev could.
Q. vVould it have been expensive or not?
A. Yes.
Q. How fa.r up the mountain and what kind of mountain.
would they have had to have gone over, how far up the mountain ,vould they have had to have carried this coal to get to
the top of the mountain?
A. I would say about three or 400 feet.
Q. And what was the nature of-that land they would have
had to have g·one over, was it steep, level or rough? ·
A. vVell, I guess you would call it kind of steep.
Q. When Mr. Sullivan and Mr. Leventhal came to you to
see you about hauling this coal, did you make them any proposition¥
'·
Mr. Crockett: We object, there was no agTeement reached.
Mr. Lively: No, sir, there was no agreement reached.
The Court: I don't see the admissibility of that, the_ objection is sustained.
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Mr. Lively: Exception.

Q. .You live in Buchanan County, I believe?
A. Yes.
Q. You are familiar with the operation of coal
mines, I mean, you know of coal mines being operated 1
A. Yes, sir.
Q. Do you know of them hauling coal over people's land
and paying for it 1
A. Ido .
. Q. Different coal companiesf
A. Yes.
Q. Do you, in a general way, kn<?w the value of rights, such
as here involved for hauling coal over land,

page 36

~

Mr. Crockett: Objected to.
Mr. Combs: Immaterial, and that would depend upon a
g·ood many things.
Mr. Crockett: The rule as given was that it depended upon
similarity and there are various elements of similarity and
those similarities, we think must be shown· each time before a
witness can give an answer to a question of that kind, condi·
tions must be similar.
The Court: The objection is overruled, he may answer
that.
Mr. Crockett: We don't think he should state, I see what
the ruling of the court is but we clon 't think he should be permitted to give an answer in figures to that question; they are
required by the rule known as I believe the Massapage 37 ~ chusetts rule, and it is the general rule and they
should be required to meet the requirements of
that rule.
The Court: I will let him answer that question.
Mr. Lively:
Q. Do you understand tlie question f
A.. Yes.
Q. Do you know of other situations similar to this where
rights a.re being- paid for by coal companies for the privilege
of hauling coal over land of land owners f
A.. I do.
Q. Based upon this information and your knowledge of coal
mining- conditions, and based upon your knowledge of the
situation ·here, the location of the mines, the inaccessibility to
other exits, and all surrounding facts and circumstances,
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what, in your opinion, would have been a fair value or -figure
for the benefits to this coal company for the privilege of haul. ing this coal over your land f
Mr. Crockett: w·c ol)ject.
'The Court: :Sustained because I think the witness is not
qualified, he ha.s stated bis conclusions as to the similarity and
I think he would have to go further to show that these things
that he would be basing his opinion on were in fact substantiallv similar and conditions and circumstances were substawtia1ly the same. In his answer be has stated his con"
page 38 } clusion as to the similarity of some of those things.
Judge Lively: We exceJ)t to the ruling of the
court.
The Court : I think you would have to know more of the
facts to show tlrn similarity upon which be bases l1is opinion.
Mr. Lively:
e except to the ruling of the court and in
support cite Kerr v. Clinchfielcl -Coal Corporation.
The Court: That was a case ofi\ir. Lively: The value of a water rig·ht, Sir, and I was on
the bench when the case was tried and was reversed on it. We
think that the opinion in that case sustains our right to the·
question in this case.
The Court: As I recall the Kerr case, that was a question
of damages, the action being in tort as to the damages to the
property.
Mr. Lively: That is rig·ht.
The Court: The plaintiff in this case is not suing in tort
and not for damages but for compensation and implied promise to pay, the question under the plaintiff's theory is the value
of the benefits to the defendant company.
Mr. Livelv: We will want that answer in the
·
page 39 } record.
The Court : It is not here exactly the same proposition as ·was in the Kerr case, as I recall the matter.
The court held in that case that the owner of the land
might testify as to his opinion as to the damage, but the
plaintiff here is not claiming the damage in a way that the
suit was brought in the Kerr case, as I understand it. In this
case you are not claiming damages, you are suing in contract and you have contended all the way through and argued
in chambers and every since the case started you are basing
your compensation claimed in this case on implied promise.
Mr. Lively: We would like to have the witness answer for
the record.
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The Court : I think the witnessJ' if he can qualify he may
state, I tllink that evidence is admissible but it is clear theway you have attempted to qualify him, he is basing his.opinion not on what he could see there at all .hut on his conclusions from other parties.
.
· Judge, Lively: I think the court is in error, I asked him
about this mountain, about what he knew about coal mining:
conditions, and about other similar conditions, and I asked
him to take all that into consideratron in making his answer,.
not only his .knowledge where people were selling similar
rights and receiving compensation therefor, but all
page.. 40 ~ those things, and give his estimate.
The Court: I don't think you understand the:
court's ruling, the court's ruling is that when you asked him
to base his opinion or conclusion upon other- similar instances,.
tha-t the rule of evidence is that you show the other similar
instances by evidence other than witnesses conclusions as to
whether they are similar or substantially similar, just like
any other fact, the facts must be shown that these other conditions are or were similar if he is going to base his opinion
on that. In his answer you are taking into consideration
the fact that he has coneluded that these other conditions are
substantially similar without inquiring into the facts of
whether or not they are similar but relying on his conclusion
that they are similar, which is not proper-.
Judge Lively: All right, I suppose the jury should retire
while we get his answer. .
The- Court: The jury may go out if you want. an answer to,
that.
(WI1erenpon tile jury retire-cl from the court room and' the
following proceedings were had.)
The' Court: To get tlle ruling of the court clear, if tllis:
were a case for damages, based upon wlrnt the witness- could
see and observe, and if he is the owner of the Iand or of land
in tlie neighborl1ood, under the Kerr case, he
page 41 f would be permitted to give his opinion of what the
damages were but what you are asking· was not
upon what he could see but based upon otl1er similar instances,
which you have not shown to be substantially similar, except
the mere ~tatement and conclusion of this witness that they
were similar, and that is the objection as I understand made· by
the defendant.
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Judge Lively:
Q. All right, what is your answer?
A. I think 15c per ton.
The Court : You might qualify him, I am not ruling out
your right to ask but I want you to qualify the witness.
Mr. Lively: We desire to move the court to admit the testimony of this witness given in the absence of the jury, before
the jury.
The Court: The objection is sustained for the reasons
stated.
Judge Lively: Exception.
The Court: I think the proper ruling in a situation of this
kind is to permit the witness to be examined to see if these
other instances are similar or substantially similar and under
conditions and circumstances substantiallv the same. And
that is what I want to find out before I let the evidence in,
for if it turns out he is basing his opinion upon
page 42 ~ other instances that are not substantially similar, it
would certainly be error to admit it.
Mr. Lively: It seems to me, Sir, I don't want to argue
with the court, but it seems to me that it would be going right
far not to permit a land owner give his opinion of the benefits
that would accrue to his place by a trespass even if he had no
knowledge of similar instances.
.
The Court: But if you are going to permit him to conclude
from other instances, then you must show that the other instances are similar or substantially similar, you are taking
in more than was considered in the Kerr case.
Mr. Livelv: If it is admissibie for one reason the others
are immate;ial. In other words, this man is suing for benefits which he claimed these people derived from going over
his property. Now, he knows the situation there and he has
testified and described it about as well as anv ordinary person
could to the jury and shown the situation there and it seems
to me from his general knowledge of situations of that sort,
whether similar or dis-similar, he should be permitted to
dmw a comparison and state his opinion about what the
benefits would be worth, but I will have some other questions
to ask him when the jury comes in.
The Court: It is my understanding you are asking for his
opinion based on other similar conditions.
page 43 ~ Mr. Lively:, Yes, sir, similar and dis-similar, and
other instances observed by him, and permitting
him to draw from all that knowledge and reach a conclusion
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what is the reasonable value of the benefits to the coal company for this privilege of hauling coal over his property.
The Court: All right, I said I would permit the further
questioning of witness by the defense before admitting his
statements to the jury.
Mr. Lively: Counsel for the plaintiff excepts to the action
of the court in permitting the counsel for the defense to
cross-examine this witness on this particular matter as the
examination in chief has not been completed.
The Court: I will permit the cross-examination only as to
his know ledge of other instances.
Mr. Combs: It seems to me the plaintiff should show that
in order to qualify the witness.
Mr. Crockett: I agree with the statement Mr. Combs has
just made. I don't think it is the duty of the defendant to show
that a ·witness, who apparently is not qualified, is qualified.
. They introduced this witness and they asked him questions
·which are based upon his knowledge of other simip~ge 44 ~ lar or substantially similar instances, and in order
for them to qualify their witness, and it seems to
us that they should show, and be required to show the information which he has and that it is based upon other substantially
similar instances, I don't know how we could do it otherwise.
The Court: He has stated his conclusions that the other
instances were similar. If you don't question that, I will
admith the evidence but I understood that was what you objected to.
Mr. Crockett: The thoug·ht I had is that in order to qualify
the witness to answer, he must detail first to this court evidence showing that these other instances are similar and after
that evidence is introduced, then the court will pass upon the
question of the similarity or dis-similarity, then you say
whether or not lJe can state his conclusion.
The Court: The result of it, Judge Lively, would be that
he would be basing his conclusion upon his conclusion, which
is contrary to the rules of evidence.
· Judge Lively : If the court please, I didn't understand him
to state that all of them were similar, but I think it would be
true if none of them were similar, he has a knowledge of
whether or not tl1ey are similar and has a right to draw a
conclusion from all his observations and .his knowledge and
state that conclusion. In other words, suppose you had a
situation where they were hauling 10 tons of coal
-page 45 ~ over two miles of a beighbor's land and paying
· them so much. Maybe hauling 50 tons of coal over
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this man's land and only hauling it 10 feet, I think even in that
.case, as dis-similar as it is, I think he would have a right to
draw a comparison, based 011 dis-similarity as well as the
similarity, the testimony as I understand it, it may .be that the
witness has knowledge which the jury doesn't know or is not
.able to have. )Ve think he should be permitted to state.
The Court:
Q. You have .stated that these other instances were similar,
upon what do you base your conclusion that the other in.stances were similar to this Y
A. Well, I have been over some of them and according to
where the roads are built 011 hill side land or level land, it
wouid be more valuable and according to the price what they
were getting.
Q. Well, describe these other conditions that you are basing
your opinion on that they were similar, you have already described the conditions existing as to this trespass here of
going over your :tand, now describe the conditions surrounding
these other places.
A. \Veil, a man at Hurley, Charley Hipps, I have been over
his property where he is receiving compensation for, he has
a distance about half of mine, where he is receiving for
hauling.
Q. That is in this county?
page 46 } A. Yes, sir, at Hurley.
Q. Is the terrain, that is the quality of the land
there similar to what it is up where you live Y
A. You mean the surface f
Q. Yes, as to whether it is mountainous and kind of similar
land?
A. Yes.
Q. It is bottom land.
A. In what respect?
Q. You saw it yourself?
A. Yes and it is just about sometlling near half the distance
where they were going over him that they were going over
me, and his· is bottom, level land same as mine.
Q. \Vell, do you know of other ·instances where coal was
hauled over other people's land Y
A. I have been upon the Garden where John P. Ratliff
hauled over John McGlothlin, and it is made on a rough hlUside and he said it was about 2,000 feet.
Q. What kind of land was that?
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A. It was located upon hillside,. side of the mountain, on
what they call rough land.
Q. Was that in this county!
A. Yes, on the Garden Creek..
Mr. Combs: Do you know what they paid!
Judge Lively: We don't want counsel breaking in on theeourt's examination, we are not making any objection to the
court's examination but we certainly do to counsel..
page 47 } The Court: I understand up there where McKinley lives, it is steep t
Mr. Matney.: No, it is bottom land..

Q. I know it is bottom where it went over bnt as. you described it the mountain is steep on each side and the coal is,
up in the holler above your land~
A. Yes, sir, the coal is in the mountain land but they went
through my bottom land.
Q. And the mountains are steep on each side and very
narrow valley 7
A. I imagine it is on average around here.
Q. About how wide is the valley, that is, the level land in
the valley,
A. From hillside to hillside r
Q. Yes.
A. I imagine some places it would rnn about 1,000 feet and
some places over..
· Q. Well, anyhow there is a bill on each sider
A. Well, on the right hand side it starts up pretty steep ancT
on the Ieft band side the hill makes off and starts· rolling back
kinda.
Q. Wen, ·what kind of land is it now in these other places
that you know of?
A. Well, I presume sI1e bas it down, what I said about
Hurley and J olm P. l\foGiothlin 's.
Q. i don't mean to be cross-examining you, but I do want
to get from you whether or not in fact these other
page 48 ~ places arc substantially similar, tllat is tl1e way of'
land, mountains, and conditions generally.
A. TI1e only one being· similar would be the man at Hurley,
his went tllrong·h land similar to mine, bottom land, and these
others are built on hillside. John :M:cGlothlin 's and around
here below Grundy Joe Clevinger 's, it is built up by the· sidP.
of a holler.
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Q. Did you say you are acquainted with the prices paid
generally in this county under those conditions Y
A. I just know what they told me .they were getting.
Mr. Crockett: We don't think that answer is permissible,
a statement of what somebody told him as to the price. , .
The Court: No, not as to any particular instance, but gen.;
eral knowledge is permissible, based upon all the sales.
Mr. Lively : He has answered that.
The Court:
Q. "\Vere all these places that you had reference to as other
instances, were they in Buchanan County in this ·coal area?
A. Yes.
Q. "\Vell, what time was it, how long ago or when did that
take place!
A. Its been taking placeQ. I mean, within what time, I want to know whether it is
recent.
page 49 ~ A. Its been going on, it is going on now and as
I tmderstand they have been going on for several
years.
Q. ·within what years are you talking about?
A. "'\Vell, I would say in the last four or :five years.
Mr. Combs: He has only mentioned two instances and
there are scores of them in this county.
The Court: I haven't undertaken to e:x:arnine him on all of
them, what I was doing was eliciting from the witness the fact
of the condition. I think he is basing his conclusion upon
the general conditions existing in this county, such as common
knowledg·e of the topog-raphy of the land of tllis county, which
would be to be jury general, and certainly to the court, all
of the lands in this county are similar, that is, so far as being
mountainous is concerned.
Mr. Combs: Yes, but the facts and circumstances of a par.:.
ticular case might have a lot to do with what a person would
pay to move coal over land; for instance, he might have a small
amount of coal and no other way to reach it. He might have
:finished a mine, or practically :finished it, and have a lot of
equipment tied up, I have known of cases where they paid.
more than it was worth to get their equipment out.
The Court: They are not undertaking· to -prove any particular similar instance. That is the rule that is referred to as
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the Massachusetts rule, but here they are undertaking to qualify the witness as to his general
knowledge and that is what I don :t want him to
base that knowledge on conditions unless they were similar
to the one here under consideration, but I think he has qualified so fur as the admissibilitv of evidence is conccmed here.
So far as what he told about it the conditions are substantially
the same so far as anybody could qualify in that .respect.
lVIr. Crockett : May I ask him a question 7
The Court: You may ask him on cross examination if you
want to, but that is what I have g·iven you the right to do, but
in view of what helms stated in response to the court's questions, I think the evidence is admissible.
Mr. Crockett: ·what I thought ·was this, that other witnesses will be introduced antl the same thing with them with
reference to the qualification as to the similarity of the con.:.
ditions, the defense should be permitted to cross examine and
to bring out the facts to the court, and before the witness is
permitted to give his opinion.
The Court: I think you are right on that, if you desire to
do that, that you should be given that opportunity. I gave
it to you and you haven't taken advantage of it so far, and
the court proceeded to satisfy his own mind, but you may
now ask him.
·
page 51 ~
Judge Lively: "\Ve except to the action of the
court in permitting the cross examination of this
witness at this time, and particularly in the absence of the
jury. It gives counsel for defendants a chance to test out
the witness and test out whether or not they desire to ask
him anything before the jury and without in any way subjecting themselves to any mistakes that they mig·ht make in
cross examining him before the jury. In other words, it is a
testing ground. If his testimony should prove unsatisfactory
to counsel on their cross examination of him, the jury won't
know anything about that, if it proves satisfactory to them
they can repeat it before the jury.
The Court: I am permitting the cross-examination only as
to the qualification of the witness, and the jury doesn't have
to pass on that.
page 50

~

Mr. Crockett:
Q. Mr. Matney, you spoke of somebody owning some land
over at Hurley?
A. That is ~ight.
Q. Hurley is a small town?
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A. T1rnt is right.
Q. How far out of Hurley is the land you were talking
:about?
A. It is right adjoining limit of corporation I imagine, it
is about 2,000 feet, I think.
Q. Is it in the corporate limits or in the little village?
A. ·well, it is, I imagine, 2,000 feet down to the
page 52 }- railroad crossing from Hurley, then he lives over
on the right hand side of the railroacl
Q. Is there a residence on the property"/
A. Yes.
Q. How close does the little road run to the residence?
A. r.rhis roa<l they haul coal over 1
Q. Yes, how close does it run to the residence?
A. '-Nell, it is abnost five or 600 feet., I imagine, from his
home.
Q. Does it go through his yard!
A. No.
Q. How close to iU
A. vVell, it goes two or 300 feet.
Q. Is there any cultivated land it goes through f
A. Yes.
Q. Has that little piece of land got some large property
owner cut off, or do you lmow Y
A. No.
Q. You don't know f
A. No, it hasn't.
Q. Do you know who the adjoining land owners are Y
A. No, I don't.
.
Q. You don't know anything about the circumstances then
with reference to the ownersbip of the adjoining propertyY
A. Well, this goes dmvn beside the railroad and he said he
owned all this land in there beside it, and where it goes down
through the bottom there is road takes off left
page 53 } hands up the holler, I don't know who lives up there.
Q. This pass-way that you refer to, how long has
it been a road?
.A. I can't tell you.
Q. How long bas it been used as a road?
A. vVell, I don't know, I just went over tl1ere and looked
it over.
Q. ·when was the contract made, do you know anything
about the contract that was made for the right of way?
A. Nothing only what he told me, lVIr. Combs drew up the
~ontract.
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Q. Do you know. when it was. drawn up Y.
A.No.
Q. How many years ago!
A. No.
Q. Might be fifteen ..
A .. The way he talked it wouldn't be too long. .
Q. You don't know anything about that over there except.
what somebody told you!
A. Charlie Hipps told me.
Q. And all you know is what Charlie Hipps told you f Is.
he here?
.
A .. He is· a '~vitness here,. yes-.
Judge Lively: Lf the court please,. this, cross examination:
and this. procedure is obviously unfabt to the. plaintiff and I
think demonstrates it is unfair, they are laying plans now tQI
get somebody in here to contradict this witness, 1t is not a
question of qualifying the witness at all, and the pl'ocedure,
is especially objectionable one and is very -much to the prejudice of the plaintiff's rights· and very much to the advantage of the- defendant.·
page 54 ~ The Court: A.s I understand it you arC' not offering these statements as evidence~ you simply· asked
about his general lmowlec.lge, and he just wanted to test l1is:
knowfodge as to whether his general knowledge of condition$
that were substantially similar.
·
M:r. Lively: Yes, and Mr. Crockett's cToss examination is:
prejudicial and we except to it.
The Court: I think in your cross examination you have goneprobably a little but farther tban necessary to determfoe his.
qualifieation, it is· not the truth or· fa:lsity of his statements-..
· Mr. Crockett: I was trying to find out if Mr. Hipps was:
here as a witness on his behalf.
The Court:- His' qualification to· speaTr is the only question
now.
Mr. Crockett: I was trying to find ont if Mr. Hipps was hereand wI1at I had in mind wa~ this, if he was here it is very
clear that he coukln 't detail what Mr. Hipps fold him.
Mr. Lively: How would a witness ever know about any
transaction tllat he didn't engage in himself except wI1at someoody told bim? It is obliged to lJe based on that and it couldn't
be based upon general knowledge.
page 55 ~ The Court~ Tl1ere is a difference when basing it
npon generaI knowledge and specific instances.

Presto:n·Mining Company, Inc. v. McKinley Matney.

57

McKinley Matney.
Mr. Crockett : May I proceed to ask him about the Garden
Creek road 7
The Court: Yes, providing you don't go into it for the
purpose of trying to contradict the witness for that is not in
issue.
Mr. Crockett: I am not trying to do that.
Mr. Lively: It necessarily gives opposing counsel an advantage to which they are not entitled and we except to it.
The Court: You may proceed.
Mr. Lively: Exception.

Mr. Crockett:
Q. ·who owns this Garden Creek road or land Y
A. John McGlothlin.
Q. Where did he get it?
A. I don't know.
Q. How long has he had iU
A. I don't know.
Q. Do you know who owns the adjoining land Y
A. Mr. John P. Ratliff owns the adjoining land
page 56 ~ this side, I don't know who owns that above.
.
Q. Row is that land situated Y
A. J nst mountain.
Q. Is it on top of the mountain?
A. No, just hillside.
Q. Is there a road through iU
A. There is a road part of the way up the mountain to
the mines.
Q. ·what mind is iU
A. J olm P. Ratliff'$ mine.
Q. Is that on the left side of Garden Creek as you go upY
A. On the right side as you go up.
Q. Do you know whose coal is being mined there?
A. No, just what he tolcl me.
Q. Yon know just what he told you, is that it, and that is all
you do know 7
A. Yes.
Q. Do you know how much land he owned?
A. No, I clon 't.
Q. And all the information you have then is what John P.
Ratliff told you Y
A. Yes.
Mr. Combs: And he is here.
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Mr. Lively: VVc desire to except to the procedure permitted
by the court in permitting counsel to go on a fishing expeCll-

tion and in a good many instances to part entirely from tne
court's instructions and the effect of which is, ana
page 57 ~ necessarily is, to give counsel for the defendant
an advantage in the trial of this case and a knowledge of this witness which they are not entitled to at this time,
and which they will be able to use to their own advantage ana
to the detriment of the plaintiff, and further, because tlie witness had fully qualified himself as stated by the court pr10r
to the cross-examination permitted by the court for the defendant, and that the court is the only party that tlie witness
is ever required to satisfy on an examination of this kmd.
The Court: Let the jury come in.
Thereupon the jury returned into court and the trial of the
case proceeded as follows:
Mr. Lively:
Q. Mr. -Matney, you have stated the distances that the
parties go through your land, what kind of area is it that they
went through, first on your fee land and then on your surface,
if there is any difference, in it, bottom, hillside or just describe
it .
. A. It is all bottom land.
Q. How wide an area did they use in g·oing throug·h it, about
how wide, and state if they made any changes in any way?
A. \Vell, it ·would run about 16 to 18 feet.
Q. v\Tlrnt is the distance to the railroad from these mines
bringing the coal dovm over your lan<l to where they took it to
the railroad 1
page 58 ~ A. It is about nine miles to where they took it to,
they could connect to the railroad only about two
miles from me.
Q.. In other words, they could have reached the railroad
where this coal could have been shipped by going two miles
from your land?
A. Yes.
Q. Now, if they had taken this coal up and across the
mountain, how far would you say it was to the railroad Y •
A. I lmd Dock Baldwin to go over that, I just forget now.
Q. 1V ell, your best judgment?
A. To where they hauled it to, it would be somewhere near
the same distance, miA"ht be a mile more. .
Q. You mean by going through your land would be nearer Y
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A. Yes.
Q. And how much nearer 1
A. About seven miles .
. Q. Seven miles nearer 7
A. To the railroad, yes, sir. Where they have a railroad
up at Patterson, it is only two miles to the railroad at Patterson.
...
Q. And to go the other way it would have beenA. About 9 or 10 miles, I guess.
Q. Did you live on your land at this time, did you have a
home there?
A. I have a home there, I sta·id with my father.
Q. At the time of these trespasses 7
A. Yes, sir.
Q. Did you have any houses built on this land
page 59 } that was yours?
A. Yes, a couple.
Q. "'\Vere they on the fee tract or surface tracU
A. On the surface tract.
Q. How close did this way they used to haul this coal come
to these houses~
A. Come in about 50 feet of one and in about 100 feet of one.
Q. How was the grade in coming from the mines down
through your place, and going to the railroad, was it down
grade or level~
A. It was what you would call down grade.
Q. Now, from your knowledge of general conditions in this
county, as to the values of rights of way or the use of ways
for the purpose of hauling coal over lands, and from your
knowledg·e of other situations similar or dis-similar to this,
and from your knowledge of the facts of this situation, what,
in your opinion, would have been a reasonable compensation
for the benefits conferred on this coal company for the privilege of hauling coal over your land 1
Mr. Crockett: Objection.
The Court : Overruled.
Mr. Crockett: Exception.
A. Fifteen cents per ton.
page 60

~

Mr. Lively: I believe that is all at this time, we
will have to recall Mr. Matney on another proposi-

tion when some other witnesses cop:ie in.

.
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Mr. Comos·:Q. Mr. Matney, you said this company began in Fehrua,eyand quit fa1 October,: 1951, they didn't mine all of that time,.
did t:bey!
A. They mined all but about two weeks or· something like
that.
Q. Now,. weren't they shut down long·er than that t
A. I doo 't think they were down but aboutQ. You put a picket line up there and picketed it and put a
chain across and stopped them from mining, didn't you Y
A. A picket line 1
Q. Yes, some men..
Mr. Sullivan! He dicln 1t picket ft ..

Mr. Combs·:Q. You put a chain a:cross· the roadr
A. Yes, sfr.
Q. And they C(!~1ldn 't haul coal then f .
A. I put a. cham across- the· road and ma cfay or- two they
had an injunction.,
Mr. Lively: We, desire to be understoocT as· objecting to that
and all similar questions which are not material to any issue
in the case, and we desire to object to any question.
page· 61 f relating to any damages as- distinctive benefits.
·
l\fr. Combs: In reply to that, tlie piaintiff proved
the number of'. trucks that were goirrg· per day and I just simply
wanted to show that they were not hauling all the time.

Q. And they were not hauling all tnc ti.me at niglit either;.
were they?
The Court: Objection overruled.
Mr. Lively: Exception.
A. What time they were operating they hauled day and
night.

Mr. Uomos:
· Q. All the time they were operating. Now dic[n ''t you have
a map made· by somebody ofyour·Ian:d up· there· and tlie· rood°l'
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Mr. Lively: That is objected to because not proper cross
examination.
Mr. Combs:
Q. Didn't you have it surveyed and a map made T
A. I had a survey made but I don't think he made a map of
it.

The Court: Overruled.
Mr. Lively: Exception.
Mr. Combs:
Q. You had it surveyed by Dock Baldwin, dicln 't you, and
clicln 't this road go about 40 or 50 feet over your fee simple
tract!
page 62

~

Mr. Lively: That is objected to.
Mr. Combs: Just a minute.
1\fr. Lively: All rigl1t.
Mr. Combs: He asked him about two acres tract and he
stated it went over it 300 feet.
The Court: Yon asked him a.bout the map.
Mr. Combs: No, I am asking him-didn't you know that
that road only goes about 40 or 50 feet over the fee simple
tract, you had it surveyed¥
A. It came down to where I had the chain across.
Q. You had it surveyed, and didn't it slio-w up when you
had the surveying clone, that it went only about 40 to 50 feet
over your fee tract f
A. The best of my knowledge it went a lot further than that.
Q. How did you arrive at it going 300 feet?
A. The best of my knowledge it come clown-my clad set the
fence back down here.
Q. Do you know where the stake above a black walnut is
right on the edge of your land f
·
A. I know where the black walnut is.
Q. Now you ran from there about 600 feet clown
page 63 ~ to the Burb Bailey land, this road does, doesn't it?
A. I think we had it surveyed out 750 feet.
Q. All right it runs down the Gross Fork of Long Branch 1
A. Yes.
Q. And all the way down from that place to the Burb Bailey
land is outside your fee simple land 1
A. I will tell you, since you called my attention to that, it
came down about 1,000 feet.
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Q. Since you remember that, how far did it go over your
fee?
A. I think all told it went around 300 feet.
Q. Vl ell, it clidn 't go over your land at all any ot11er places
except from the Burb Bailey place up to the Slocum land Y
A. That is right.
Q. And you say that practically all of that is over your fee
simple tract 1
A. No, not half of it, I said around 300 feet of it.
Q. Does your two acres come out of the 8.45 acres that was
excepted from your grandfather's deed when he made that
deed?
A. By my father.
Q. Now, when you testified about this road t11at comes down
over your land, yon also said that they could have made a road
around the other way and taken it anotl1er way to where their
dock is, dicln 't you?
A. Yes, sir, they could have gone up the mountain.
Q. They have since then made a road another way, haven't
they?
A. Yes.
pag·e 64 } Q. Now, how much farther is it to have taken this
coal around the other way to the dock than it would
have been to have taken it over your land?
A. The best I remember, there w:asn't any road when we
went around that way, we figured it would be about a mile further.
Q. It is about a nine mile haul to come down over your land
to their clock where they dump their coaH
A. Yes.
Q. And it is about a nine or ten mile haul the other wayY
A. Yes.
Q. Now, speaking· about the land, this land where your road
is, is not fenced up at all, is it 7
A. Well, about 350 feet of it has been fenced up, Dad moved
the fence back to give them a rig·ht of way.
Q. Well, it is out open land Y
· A. Yes.
Q. And the two houses that you spoke of were the ones on
the right-hand side of the road as you go up Y
A. Yes.
Q·. They are little what we call boxed houses?
A. Yes.
Q. About two rooms Y
A. Four rooms.
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'Q. Not in both ,of them!
A. Yes..
Q. They are upon a bank?
.A. One is .and one .acrass the cre·ek.
page 65 } Q. Well, they are clear away from the road, the
road tloesn 't hurt those houses?
A. No.
Q. And that road has been there as long as y0u can rem.em-·

h~,

.

.

A. Oh, no, just up to .Dael's barn, about 300 feet, he had a
road up to there but from there on out ther:e wasn't any road..
Q. Didn't this company make that road better than it had
«ever been before J
A. No.
·Q. Did.n 't th~y haul slate :and put 011 iU
Mr. Lively-: Objected to, immaterial.
'The Court: The objection is overruled..
Mr. Lively: Exception.
Mr. Combs:
Q. You could have gone over it with a car?
A. Well, it is not any benefit to use, I don't have anything
:above there, it is not worth anything· to me above there.
·Q~ You have two house.s there rig·ht on this road Y
A. They are on the roacl that was already there.
'Q. Well, do you object to having this road made good t
Mr. Lively: Objected to, immaterial
The Court: Overruled.
page 66 ~ Mr. Lively: Exception.
A. Anyone living in that house can.,t use that road, it isn't
worth anything to them.
Mr. Combs:
Q. It was while the company was hauling over it?
A. No, Dael put the fence back, no one uses it now, we never
use that road up there.
Q. What I am getting at, the part of the old road that had
been there before they made that much better!
Mr. Lively: We object.
The Court : Overruled.
Mr. Lively: Exception..

~

I
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A. No, my father s:et the fence back there for them ..
Q. They didn't do anything to. hurt your land t
A. They didn't help it.
Q. Didn't they haul slate and cinders and put on the roadl
and improve it i

Mr~ Lively~ .Same objection ..
A. Badger Coal Company hauled some-.
Q. The Badger Coal Company was anotiier· company that
had mined in there a sl1ort time before these people!
.A. .. Yes..
Q. .Arrd they ma:de that road, did they!
page 67 f A. Yes.
Q. And the Stokes Company simply hauled the
coal over the road that was alrea,]y there 1

A. Yes..
Q.. And they improved it while they used it °l
l\fr. Lively:. Objected to,, immaterial..

.A.. No ..
l\fr. Comos :Q. Now this road over your Iancl, in some places, it is:
swampy, isn't it?
A. vV ell, it is on low land, some of it.
Q. There is a bridge to come f'.rom the main road that they
have to go over to get over to yom~ bottom, isn't there!
.A.. Yes, and I would like (interrupted)'
Q. Wait-wI10 put that bridge inf
Mr. Lively: Let the witness answer.
A. Me and my fatller. T11ey put some lumber on it and
during· the time of it tT1ey broke the sills we had uncler there
and we Imve to put props under it now before it will ho1c1 cars
np. We already Imel lumber across it ancl they tore the lumberoff and tI1ey put more ]umber on it, ancl they busted the sil1S'
we laid across there, tlley tool~ a dozer over it.
Q. You mean the company didn ''t put anytI1ing back when
they broke it?
.A.. Thev clidn 't put in any new sills.
pag·e 68 ~ Q. Well, t11ey kept right on hauling coal, didn't
they! This piece of lancl of' yours where· this: road
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is rocks and sand and the stuff washed down from up in the,
holler over that land)
A. No, not over that land. ·
Q. You don't mean to say rocks and sand have not washed
down on vour land where this road is f
A. No,.. it came down the holler, it filled up once.
Q. They went on your land up there, and do you know that
bottom up there where this road is?
A. Yes.
Q. How long has it been since you tended any corn there?
A. Well, my father tended there, I haven't.
Q. How long has it been since it was tendecH
A. He tends every year back where he had his fence.
Q. VVell,.where this road is i
Mr. Lively: Objected to, I don't suppese you could tend
where a road is, covered up with slate.
The Court : Overruled.
Mr. Lively: Exception.
Mr. Combs:
Q. Right up to the road, you haven't tended t1mt land there
in 20 years, have you 1
A. I don't know how long· its been.
page 69 ~ Q. Do you remember tending· that swamp?
A. Tended all that bottom.
Q. How long ago 1
A. I used to help my father when I was small boy.
Q. How old are you 1
A. I am 41.
Q. Tell this jury if your land there where this road is, has
been damaged any or is it as good as it was before any road
was built there f
l\fr. Lively: That question and all similar questions are
objected to, because it is evasive of the direct issue of the case
and undertaking to bring in an issue which is not in the case
at all.
The Court: The issue, as contended for by the plaintiff,
of course is for the benefits it was to the defendant, hut I don't
sec how the jury can determine that without hearing all the
facts and circumstances surrounding it, some of it may be
relevant and some may not be, that is a question for the jury.
Mr. Lively: All right, sir, we rely on our objection.
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Mr. Combs:

. Q. Your land there since this road was put through there
is really worth more, and more convenient for the people who
live in that holler, isn't it¥
pag·e 70

~

Mr. Lively: Same objection.

A. No, they lm.ve always had a road out.
Q. How far up there?
A. Well, 400 feet, Dad always had road up to his barn, and
around 350 feet above there there was no one used it.
Q. Did your dad bring cars out of there G/
A. We were never above there to bring our car out over it.
Mr. Lively: Objected to, immaterial.
.
· The Court: Overruled, but the jury is instructed, however,
that the question in determing the compensation, if any, the
plaintiff is entitled to, under this kind of a suit, is not the
damage to the plaintiff's land, but based on the benefits to
the defendant from the use of tl1e plaintiff's land.
Mr. Lively: In addition to that genera.I objection which we
have stated, sir, Mr. Combs asked him if there weren't benefits
conferred on his father.
The Court: Still the relevancy of it is for the jury for they
will have to in determining· what the use was worth to the defendants, they will necessarily have to take into consideration
all the circumstances, especially if it is in arriving at the
value of it, there will have to be some knowledge
page 71 ~ of the circumstances and conditions as to the value
of the use of it.
Mr. Lively: I don't believe it is particularly important,
but I don't think the court caught my gTound for the objection. I suppose Mr. Combs is trying to get the jury to give
the credit for any benefit the father received.
Mr. Combs: No, sir.
Mr. Lively: Well, you were asking- him about it.
Mr. Combs: Yes, sir, that is the way the road used to be
and we are showing now it is better.
The Court: That is for the jury, let them hear all the circumstances and judge what the use of it was to the defendant,
if they find that the plaintiff is entitled to recover.
Mr. Combs:
Q. They go over that now and can go right on up the house?
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1

· A. ·They can ·'t go any closer to the house than they did before than what we.already had a road to.
Q. Yon saw ·my car up there 1
A. Yes.
·Q. I thought you said a minute :ag·o you couldn't take ·a car
up there1
A. You coulcln 't take a car or truck on above my
page 72 } father's barn.
Q. Did you take a car or truck up, I mean before
this company went in there¥
A. Badger Coal Company built it.
Q.. That is the road we have been using but before that road
was built by Badger Coal· Company, there was no road, was
theref
.
A. "\Ve had a narrow truck l'oad up to the house.
Q. But this road is in good shape now?
A. We kept that road in good shape.
·Q. So that cars and trucks went over it f
A. Yes, I lived in one of my houses three or four years and
I had a car and truck.
Q. vVas that before this company hauled this coaU
A. Yes.
·Q. Is it any worse nowt
A. No, it is wider.
·Q. You saw me drive my car over this fee piece of landf
A. Yes.

Mr. Combs : I think that is all
RE-DIRECT EXAMINATION.

By Lively:
Q. Mr. Matney, Mr. Combs asked you about the distance
of the new road that they built, I mean the distance they had
to travel hauling over this road built up over your land, from
the mine to the dock and the distance they would have to go
to go up the mountain, and I believe you said it
page 73 } was a mile difference in tbe hauling?
A. I think that is what we estimated it.
Q. Iri other words, coming· through your land is a mile
nearer!
· .A.. Yes, and it is a lot closer for them to get to the hard
surfaced road.
Q. How much closer was this way going by your house to
the hard surfaced road Y
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A. Well, it is two miles from the hard surfaced road to
the mines by my house and it must be around five or sL"'I( miles.
the other way.
Q. What is the difference in the grade of the two roads,,
does this new road that they built come down to these mines
that they got the coal that came over your place·~
A. Yes.
Q.. What is the grade of the road going to the mine by way
they have it, the new road, is it up gradei
A. Yes.
Q. How much of it is up grade 7
A. I don't know just for sure but any way tlle coal is down
under the mountain about two or three hundred feet, and the
tipple is down under the hill.
Q. I believe you said it was 3 or 400 feet from the top of the
mountain down to the mine?
A. Yes 1 sir.
Q. Now, how do they get up this mountain with this new
road, is it such grade that you would go straight up or do they
have switch backt
page 74 } A. I imagine (interrupted)
l\fr. Combs: We object to what he imagines.
The Court: Sustained..

Mr. Lively:
Q. How do tlmy get up tI1is mountain in taking this coal
over the new road f
A. Well, they have to build it on a grade with switch-back
coming- up the mountain.
Q. Is that tI10 way it is built f
A. They brought all the coal up this way except on tlle far
side of the mountain.
Q. Diel they carry any coal across the mountain so far as
you know!
A. No.
Q. So they Imve been able to use that road to carry coal
across the mountain t
A. Not across the mountain, no.
Q. Do you know I10w much tlrnt road cost to build it?
A. No, I don't.
Q. "What happened to tI1ese mines when you stopped them
from going throug·h your place, did they continue to mine or
did they stopi
A. When I first stopped them, they got a court order and I
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had to take the chain down and let them go on through, and
then we were to have a trial"in July to see who bad
page 75 ~ the right so we couldn't g·ct them to come to trial,
· so I put the chain back up and they went to trial
and they had it all mined out but about 3,000 tons and the
court held they didn't have any rights so they came back and
paid me for hauling this 3,000 tons out, about 2,900.
Q. You mean they completed the mining of the coal from
these four mines you mentioned'?
A. They have one mine on the other side of the mountain,
and they built a road to get it.
Q. And you say they came and paid you for the right to
haul this other coal?
A. They had close 3,000 tons left and they paid for that.
Q. How much .did they pay you t
Mr. Crockett: vVho paid him?
A. Abshire and Elswick.

Mr. Lively:
Q. Who were they ,,torking for?
A. Operating for Stokes Company.
Q. And they paid you for hauling· that 3,000 tons out?
A. Yes.
Q. Where did they haul that with reference to the road
Stokes Company had been hauling over?
A. Same road.
Q. When was it they hauled it with reference to October,

1951?

A. They hauled it along in 1952, probably February or
March.
Q. And they brought out about 3,000 tons over
page 76 ~ the same road?
A. Yes.
Q. And took it to the same dock?
A. Yes, sir.
Q. How much did they pay you for hauling that 3,000 tons
of coal over you, about 3,000 tons?

Mr. Crockett: We object.
The Court: Ti.me for lunch has arrived, we will recess until
one-thirty.
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AFTERNOON SESSION.
The Court: You may proceed.
McKinley Matney again resumed the stand and testified
further as follows:

RE-DIRECT EXAMINATION.
Mr. Lively:
Q. (Question read to witness, by reporter.)
Mr. Crockett: And we 11ad nn objection to the question.
The Court: The objection is overruled.
Mr. Crockett: If Your Honor, we think it should be definitely proven by this witness who made tl10se payments, he
says they did, and he said that the contractor paid it, they
were in fact lessees of Stokes who made the payment.
Mr. Lively: As a matter of fact, didn't Stokes
page 77 ~ participate in the payment?
Mr. Crockett: ~ o, that is not my understanding.
Mr. Lively: It cloesn 't make any difference.
Mr. Crockett: If he knows that.Stokes made any payment
then it is admissible but we don't tl1ink it is perrnissible as it
now stands.
The Court: It was for coal hauled from the Stokes mine,
is that right1
The Witness: Yes, sir.
The Court: The objection is overruled.
Mr. Crockett : We except.

A. They paid me 15c a ton.
The Court:
Q. I believe you have stated, I am not sure that you have
though, was that coal hauled over you in exactly the same
way and over the same road that Stokes used in hauling- coal Y
A. That is right.
·
Q. That was after the injunction· had been dissolved?

A. Yes.
Q. Except for this 15c a ton that was paid you
page 78 ~ by this lessee of Stokes', did they ever pay you anything for hauling coal over your place?

A. No.
Q. Not at all?
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.A. No, not at :all
Mr. Lively! That is all at the pres·ent, sir.

RE-CROSS EXAMINATION.

Mr. Combs·:
Q. Mr. Matney, you say there were about 3;0'00 tons that
they hauled outt
A. Yes.
Q. After the injunction was dissolved 7
A. Yes, sir.
Q. Now that was Abshire ancl Elswick that paicl you 7
A. Yes, sir.
Q. They ,v.ere leasing- coal from the Stokes Company, I believe, and mining on the .Stokes Company lease f
A. They were mining on their lease.
Q. They hijulecl out the balance of the coal, that is, Abshire.
:and Elswick, that was in their lease that they had from stokes 7
A. Yes.
Mr. Lively: This question is objected to because it assumes
something that the witness lrnsn 't stated, he doesn't know
what the capacity was, he said they were in the :Stokes mine,
he doesn't know whether they were lessees or what.
The Court: He may state what he knows. He
page 79 ~ stated it as if he knew it, I don't know whether he
did or not.
Mr. Combs: He stated that he did.
Mr. Lively: You put a question there to him in such a way
that he didn't distinguish between the part he could answer
. and the part he couldn't.
Mr. Combs: I don't see howThe Court: The court will take care of that, I will ask the
witness.
Q. The court has ruled that you may state what you know,
that is, whether Abshire and Elswick were lessees of the Stokes
Company.
A. I don't know about that, they said they were mining
coal for Stokes.

Mr. Crockett: We move to strike out the answer of this
witness, wherein be said that they had paid him, meaning
Absllire and Elswick, because the answer is not admissible
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unless he knew that the payment was made for Stokes. Company..
The Court : The motion is overruled.
Mr. Crockett: ··we save the exception.
page 80

~

Mr. Combs:
Q. At the time that .Abshire and Elswick agreed
to pay you this amount per ton, they had their equipment and
mining cars and steel, etc. up there that they wanted to move:
out over this road over your land, didn't thcy1.
A. Yes, and I told them to move anything they had up there:
and they had a perfect right to move it out over- me, I didn't.
object to that.
Q. .And they did afterwards bring their equipment and
steel and mining equipment out over your road i
A. Yes.
Q. There was no other way at that time for them to· have
gotten it out1 was there i
A. No.
Q.. And tlley did pay you what they agreed tot
A. Yes.
Q. And that is a part of the coal that you claim in this
suit was. transported over your land!
Mr. Lively: That is objected to ..
The Court: OvciTuled.
Mr. Lively: Exception.
l\fr. Combs: That is a part of the coal that you claim was
transported over your land f
page 81

~

A. Yes, that came over me.
RE-DIRECT EXAMINATION..

:Mr. Lively:
Q. Mr. Matney, you were asked about the equipment of'
this concern of Abshire and Elswick, what was it you toid
them9·
A. I told tllem they could bring their equipment or whatever they had up there, it wouldn't cost them anything~
Whenever I stopped tI1em and put the cirnin across, I told
them anything they had up there I would unlock the chain
and take it down and let them go over the road, in order to
I>ring it out.
Q. And that applied to Abshire and Els:wick and these other
peopie mining for Stokes t·
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A. Applied to all of them.
Q. Now, you were asked about claiming for this amount
of coal that compensation was paid to you by Abshire and
Els,vick.
A. Yes, sir.
.
Q. Are you claiming the right to collect that again in this
suit or are you claiming for the other coal besides that?
Mr. Combs: Objected to, leading.
The Court : Overruled.
A. No, sir.
Mr. Lively: That is all for the present, sir. ·
Witness stood aside.
page 82

~

J. vV. vV. BALDvVIN,
the next witness called for and on behalf of the
Plaintiff, being first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION.

Mr. Sutherland:
Q. Is your name J. W.W. Baldwin?
A. Yes, sir.
Q. Most of the time they call you Dock, I believe?
A. That is right.
Q. How old are you, Dock?
A. I will be 69 the 7th day of May, if I live that long.
Q. Where have you lived all your life?
A. Most of the time in Buchanan County, near Deskins.
Q. Vlhat have you done for a living, your occupation during
that time1
A.. Farming and mostly engineering work.
Q. How long have you been doing engineering and surveying world
A. I have been doing surveying work since I was 18 years
old.
Q. "Where have you done most of this surveying? _
A. Well, its been mostly in Buchanan County, Dickenson,
Pike County, Kentucky. McDowell County and ·wyoming
County, West Virginia, Tazewell and Russell and Washington counties and Dickenson County.
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Q. Have you had any experience in surveying or measuring the quantities of coal in coal seams f
, A. I have.
Q. How much work of that kind have you done 1
page 83 r A.. The first work of that kind that .I ever did
.
was over in the Tug River section before this county
was ever developed.
Q. Since the coal has been developed in. Buchanan County,
have you done that kind of work?
A. Yes, sir.
Q. Did you do some surveying for McKinley Matney up
near his home and surveying the seam of coal which was being
· mined above hh; house 1
A. Yes, I did some work up there where people had been
mining there between his home and Long Branch and part of
Slate and Big- Branch.
Q. Do you know who owned the coal on the land where you
did this surveying!
A. Kroll owned a tract joining the Slocum tract that they
were mining on and Charley Matney owned a tract in there
adjoini:µg them. I don't recall whether it adjoined Kroll
or Slocum.
Q. Did you make a survey of the coal seam on the Kroll
and Slocum tracts V
A. I made a survey, I don't know whether it was on one of
the particular tracts or partly on both, I never run the lines
to determine the lines between Slocum and" Kroll lands, I just
run from the drift mouth where some parties had mined, I believe, my recollection is an Abshire fellow an<l somebody and
run on around down the knob to what we thought they had
mined and I didn't do any underground work.
Q. Now, did I understand you that that was Abshire and
Elswick?
A. I think it was Abshire and Elswick mine.
page 84 ~ Q. 1Nere there other openings or other mines in
that same ridge other than Abshire and Elswick?
A. This was in the main lower end of the knob. Oh, yes,
there had been considerable mining on up the ridge in that
same knob, it cut out down in the Elswick mines, the coal cut
out and then it cut out in the gap up there in Charlie Matney's
tract, the rest of the knob of coal, but I- dicln 't run the outcrop area of the whole knob. I just run the outcrop area of
this particular tract or lease.
Q. Did you measure the height of this coal seam?
A. Yes, I measured it, I didn't go inside to do any measur-
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ing, I measured some timbers at the drift mouth and then I
saw other timbers laying out which hadn't been used and
they looked to be about 5% feet, I dou 't recall, I believe it
was five feet .and one-half, he measured it, the timbers was.
Q. ·Did you make a map or plat of that survey?
·
A. Yes, I made a little sketch of it.
Q. I will hand you a plat marked '' Surveyed 7-10-53 for
McKinley Matney or M. C. Matney, 'Scale l" equal 100 feet,
J. "\V. 1V. Baldwin, Surveyor", .and I will ask you if that is
the map or place that you made after you did that surveying
up there?
A. Yes, sir.
. Q. Did you make that from the surveying that you did up
there at that time and the measurements of the coal!
A. Yes, sir.
Mr. Crockett: We ,nmt to object to this, and the map here
gives some recitals that might be taken as correct,
page 85 } but we do not think they are borne out by the testimony of this witness. I ref er particularly to what
the recital here as to the thickness of the coal is. The witness
said he dicln 't go into the mines, that he made correct measurements in the mines and further he pretends to give a tonnage
of coal when he didn't go in the mines to make any measurements and hasn't measured it yet and there is only one way ·
to ascertain the number of tons mined, and that would be by
actual measurements in the mines.
Mr. Combs: As I understood the witness, be stated that he
ran the outcrop and then calculated it, including all the coal
in that survey, and he doesn't know: how much was mined out
nor by whom it was mined.
The Court: I don't understand from this witness just what
this map represents, what land it covered.
A. It was wl1at was showed to me to be the Abshire and
Elswick mine.
The Court: The objection is sustained.
Mr. Sutherland: We haven't offered it yet, Your Honor.
The Court: I thought you had.
Mr. Sutherland: No, sir, I wanted to ask some
page 86 } more questions about it, then I will offer it.
The Court: I understood the objection was to
the introduction of the map, it hadn't been offered.
Mr. Crockett: I thought it was offered myself.
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By the Court: All right..
Mr.' Sutherland:
Q. Mr. Baldwin, had you been to this place where you made
these measurements before the date that you did this surveying, which shows to have been in August, 1953i
A. No.
Q. Did you do any surveying for McKinley Matney up there
about tho time that he was having his law suit with Stokes.
Company¥
A. No, I didn't do any surveying, wo went up there and
looked tho situation over, I did some surveying up there for
Charlie l\fatney on top the ridge a short distance, same knob ..
Q. Now, at the time you made this survey that is shown
on this map, had the coal been mined out from under the hill t
. Mr. Crockett: He can't answer that,. he said he wasn't
in the mines, and we object to it.

A.. It looked to be.
page 87

~

M:r. Crockett: Wait a minute·, let tI1e court rul~
on this.
The Court:: The objection is sustained.

Mr. Sutherland:
Q. .At tho time you made these measurements, tell what
evidence or what you saw there to indicate the coal, or some
part of it, had been removed from this mine.
A. vVelI, it was caving in at places, it looked to have been
mined but I couldn't tell to what extent.
Q. Tell whetl1er or not there was a drift mouth.
A. Oh, yes, several drift mouths.
Q. 1Ncre there any tramroads or any roads or railing leading into tlie mine?
A. No, it had all been removed if there had been any.
Q. No,v, wllo was with you on this occasion, Dock1
A. There was McKinley Matney and my son, I believe that
was all.
Q. Was anyone present there that was removing the coal
or Ilad removed the coal 1
A. No, there was no one tI1ere removing any coal, only in
the far side of the mountain, we surveyed around the knob,
we went on up to the mine, I don't know who it belonged
to, a fellow running it, I believe was superintendent of it ..
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Q. Did anyone point out to you the places where any other
persons had mined the coal f

Mr. Crockett: 1,,Ve object, he couldn't-the only thing, according to his testimony, that a person could show him would
be the surface of the ground. He was never in the mines
according to his own statement.
page 88 ~ The Court: The objection is overruled. He
asked if anyone pointed out anything to him, you
will have to connect it up.
Mr. Sutherland: That is what I intended to do.
A. I had clone the surveying from inform·ation McKinley
Matney gave me about the Abshire and Elswick lease.
Q. No,v, you statetl before you were (Interrupted)
The Court: I clidn 't understand you to say just what was
pointed out to you, he is not permitted to state hearsay evidence, but he is permitted to state ,vhat somebody pointed out
to him if that person connects it up and shows what was
pointed out but in his statement as to what somebody told
him, is not admissible, except as far as the actual pointing it
out for the purpose of identification of what was pointed out.
I think you understand though the difference.
Mr. Sutherland:
Yes, sir, I understand it.
Q. ··what were you shown or pointed out up there the day
you mac.le your survey by McKinley Matneyf
A. He pointed out the place where the people that were
operating the lower encl of the knob claimed it. I surveyed
the knob out to pretty well opposite the point where we were
on the other side at the entrance.
Q. Now, when you say that you measured around the point
to pretty well opposite the place that was pointed out, what
do you mean 1
page 89 ~ A. I mean from the heading it was showed me for
tho beginning point of the Abshire work on down
the knob plumb around the knob to a point on the opposite
side, opposite the same heading.
Q. Do you mean by that, going straight through the hill
to a point on the other side of it?
Mr. Crockett: We object to that, Your Honor, and there
isn't but one way to show the tonnage mined, that is to go in
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the mine and measure it, any estimate ,vould be based on the
hearsay testimony.
Mr. Combs: And there had been another company mined
at that very place.
Mr. Lively: We object to that, talk about hearsay.
Mr. Crockett: He has already said there had been some
mined up there.
Mr. Lively : Who said so Y
Mr. Crockett: Your own witness, and we object.
The Court: The objection is sustained.
Mr. Sutherland: We save the exception.
Q. Diel you or not (interrupted)

The Court: He may state what the height of
the coal was where he measured it but your question would apply to all the coal, and he said he only
measured it at the drift mouth where he measured the timbers,
he may state with reference to what he did. He is not permitted to state his conclusions, UNLESS HE HAS sufficient
information to testify as an expert as to his conclusions and
he hasn't done that.
page 90

~

Mr. Sutherland:
Q. Are all of the figures that you put on this map from the
actual measurements that you made up there at that timeY
Mr. Crockett: If Your Honor, that is asking him to take
back just what be said a while ago, be said he hadn't been in
the mine.
: Mr. Sutherland: I am not asking him if he madeA. The measurements I made was at the drift mouth, but
that Charlie Matney tract where the Badger people mined,
the coal run pretty much the same.
Q. Now, was this coal opened on both sides of the hill, you
mentioned about making a measurement around it Y
A. Yes, sir, tl1ere was a man mining on the other side of
the hill and taking his coal down the other way.
Q. Did you measure the coal seam on tlmt side Y
A. No. I didn't measure it, I just looked at it, there were
a couple inspectors there and they were making some measurements around tllere, pointing out to tl1e Superintendent
Runyon, I believe they said his name was, things he should
do.
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Q. Now, after making these measurements that
page 91} you have stated, what·did you do in theiway of as..
certaining the quantity of the coal within the area
that you had measured?
A. "\Vell, I computed the cubic of contents .and weights and
reduced it to tons.
Q. Is that shown on this map!
A. Yes., it shows what I figured the tonnage for in that
boundary, that is if the coal averaged the same thing all the
way through, that is what it would be..
Q. How much was that tonnage!
Mr.. Croe1rott-: Now, we object to that..
The Court: Sustained.
Mr. Sutherland: "\Ve now offer in evidence this sketch
map.
Mr. Crockett: And we object.
The Court: Sustained.
Mr. Sutherland: If Your Honor please, we think that it is
admissible; after the coal was mined out, I don't know whether
it was possible to get in there and make a more accurate
measurement of this than this, but it is a question for the
jury to say whether or not they will accept that as a basis or
whether they will deduct some from it.
Mr. Combs: You said it had been mined out.
page 92 } Mr. Sutherland: ·we are just showing by this
witness that if that coal is the same thickness all
the way through, that there were that many tons in there,
now if we don't show it was taken out, this evidence won't be
worth anything, but if we do show it was taken out, then it
is material.
Mr. Crockett: I am afraid he can't show it.
The Court: Not only that, but I don't understand what area
there that map is supposed to represent, even if all the coal
is taken out, within the boundary shown on that map.
lvlr. Sutherland: As I understand him, there was a mine
there of Abshire and Els·wick and he was shown their driitmouth, and he measured from that around the knob to a point
opposite that drift mouth on the other side of the lmob.
Mr. Lively: And the Lester mine where he was pointed
out there that their drift mouth came out, now he started there
and followed the outcrop around that knoll until he came to a
point where his line would go straight through that hill and
come out on the other side, he measured the coal seam at the
point and measured the outcrop all the way around that point,

or
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and that way he ascertained the area of coal that was in that
block.
The Court:. You say that block, what block!
page 93 } Mr. Lively: That was in the Abshire and Elswick and Lester block.
·Mr. Sutherland: We expect to show it was mine<l by Abshire and Elswick, and Lester.
Mr. Lively: And transported over this McKinley IVIatney
land, and we also have witnesses here that will show that this
area is mined out.
The Court : Before that is admissible, you will have toi
show that was mined out, you can't prove that is the boundary
line by what somebody told Dock Baldwin.
Mr. Lively: No, sir, we thought perhaps there wouldn't
be any objection to it at this time on account of Mr. Baldwin's condition, and we expect to put witnesses on and show
that.
The Court~ Do you expect to show how much was mined i·
Mr. Sutherland: Yes, sir, we have the witnesses here, the
men that mined it, to show wI1ether they mined it all out or not_
TI1e Court: Do you expect to sl1ow it was all mined out?
Mr .. Lively: In tllis area.
The Court: It is not admissible now.
page 94 f Mr. Lively: No, sir, I think that is true.
Mr. Sutherland: It is permissible for us to prove
how much coal ,vas in that lease or that knob.
The Court: There is no proof as to what area that is, just
what somebody told Dock Baldwin. I realize the practicaI
situation you arc in, Mr. Baldwin's condition, and you want
to get I1is testimony and let him g·o home, I don rt see any
solution to it unlessMr. Lively: I think we might let Mr. Baldwin stand aside a:
little bit.
Tbe Court: Unless it is agreed to.
Mr. Sutherland:
Q. Mr. Bald,vin, do you Imow the place up_ there where they
call the Badger mine or wl1ere Baclger mined?
A. Yes, sir, I worked it all out and estimated the coal taken
out of· tliat mine when him and Clmrlie Matney made the
settlement.
Q. Is there any of that coal mine included in the measurements vou made here of the coal?
A. Oh, no, it is on the main upper end of the, knob,. this was
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on the lower end of the knob and there was other mining done
in between.
Q. Do you know where there was a mine by McGlothlin up
therei
A. \Vell, it was Elswick and Abshire on the lower
page 95 ~ end, and then Badger was on the upper end in the
Matney coal, he would have had to have been in between.
Q. Between Abshire and Elswick and the Badger mines?
A. Yes, the coal cuts out at tbe Abshire mine, but back up
the ridge it belonged to the Charlie Matney and on the Charlie
Matney property there is a low gap where it cuts out again.
Q. Does the calculation shown on this map or sketch include
any of the coal that was mined at the Badger mine1
A. Ob, no, the Badger mine ,vas some distance up the ridge
from this mine.
Q. Does it include any of the coal that was mined by Bill
McGlothlin?
A. I couldn't tell you that unless I knowed where Bill's
lease line was and located it.
Q. ·what is the distance from the place where you made
these measurements to the place where the Badger Coal Company mined 1
A. I never measured the distance but it is something likeI imagine something like 1,000 feet, probably little more.
Q. Is it the same scam of coal t
A. Same seam of coal and under the same knob.
Q. N mv, tell the jury whether or not you went on the inside
of this Badger mine and made any m~asurements.
A. Yes, I measured up all the coal taken ont of the Badger
mine, the man, I believe his name was-be was fixing to go
to Florida-he was in there with us part of the time
page 96 ~ and him and Charley made a settlement· on my
measurement of the cubic of contents. There was
some mining donw between the Badger mine and this lower
end of the knob but I understood it was· a nephew of Mrs.
Kroll 's ,vorked up there a ,vhile.
Q. vVell, Dock, what was the height of tl1e coal wl1ere you
measured it, to make this map, compared ,vith the height of
it where you started in the mine up there where Badger mined
the coal from?
Mr. Combs: We object, he never stated he measured the
height of the coal on this land at all, he said he measured
some props.
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Mr. Lively: ."\Ve object to his misquoting the witness, he
stated he measured it at the driftmouth.
Mr. Combs : And· furthermore I thought he said the coal
pinched out.
The Court: The objection is overruled.
Mr. Combs: Exception.
The Court: It goes to the jury, the weight of it is for the
jury.

A. The mine working on the other side didn't look to be
pinched out.
Mr. Sutherland:
Q. The question was, compare the height of the coal at the
driftmouth of the Badger mine with the height of it where
you made these measurements.
page 97 ~ A. Well, it compared pretty much the same.
Q. From your knowledge of coal mining business
and the measurement of coal seams, give the court and jury
your opinion as to whether or not five and one-half feet is the
fair average of that seam around where you made this measurement?
Mr. Crockett: We object, he only measured this, as I
understand it, at one point, if I am wrong, correct me.
The Court: Sustained.
Mr. Sutherland: We save the exception, Your Honor.
A. I never measured. it on the back side of the mountain,
but wl1ere the mine entry was it looked to be around five feet
four and one-half to five feet at the drift mouth, I didn't go·
back in.
The Court: Did you measure the outcrop of the coal i
A. I measured it at the drift mouth, where they bulldozed
out through there, it lmd slid in and you coulcln 't get no accurate measurement of the outcrop, you could see the outcrop at
places but dirt liad slid in on it.
Mr. Sutherland:
0. Mr. Baldwin, why did you use the figures five and onehalf as the height of this coal seam in :figuring out this ·tonnage?
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Mr. Crockett: Wait a minute, the court I thought
page 98} struck that out.
The Court: Objection is sustained.
Mr. Sutherland: Exception.
Let the witness stand aside for the present, we will use Mr.
Elswick.
Witness stood aside.

MR.. GILES ELS-WICK,
the next witness, being called for and on behalf of the Plaintiff, being first .duly sworn, was examined and testified .as
follows:
DIRECT EXAlVII.t'IATION..
Mr. Lively:
Q. Your name is Giles Elswick 7
. A. Yes, sir.
Q. You have been sworn, I believe 7
A. Yes.
Q. You are a member of the firm or business arrangement
of Absl1ire and Elswick, I belie·ve?
A. Yes, we were together.
Q. And you all mined coal, I believe, above the McKinley
Matney property, is that righU
A. Yes, sir.
Q. Whom did you mine for?
A. Well, it was Stokes Coal Company then later it changed
to Preston Minin~ Company.
Q. Was all the coal that you mined for the Stokes,
page 99 ~ Company?
A. Yes, sir.
Q. What wa·s your arrangem~nt with them about getting the
coal outY
A. Our arrangement was to get it out and dump it in the
chute.
Q. Was tlmt true on all the coal that you mined up thereY
A. Yes, sir.
Q. I believe you mined some coal after this case was decided, the injunction dissolved and the case decided against
Stokes?
A. Yes.
Q. About 3,000 tonsT
A.. N e_~r 3,000 tons.
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Q. Who paid Mr.. McKinley Matney for moving that approximately 3,000 tons over his land7
A. Yes, sir, we had all our equipment in there and we made
arrangement with Mr. l\Ic.Kinley Matney to finish mining the
coal so we could move evervthing out.
Q. Did Mr. Matney tell you all that any time you wanted to
bring· your equipment out you might do SOr
A .. I don;t know whether he 8aid that about equipment but
he never refused to let us go up in there and out ..
Q. You don't remember about him telling you that t
A. No, but he would let us go through any time we wanted
to ..
Q. This coal that was moved out of there,. after the case was
decided against Stokes, you all paid for the coal coming out!
A. Yes, sir.
page 100 r Q. Who paid tliat 15c a ton!
-A. Abshire and Elswick ..
Q. Did Stokes pay any part of it t
A. No, sir.
Q.. Didn't reimburse you in anywayf
A. No.
Q. So they didn't pay anything for taking coal out of there
so far as vou know 1
A. "\Veli, I clon 't know.
Q. Who else was mining for Stokes Company up there 7
A. :rvrr . .Alvin Lester and Bill l\foGlothlin.
Q. There was Abshire and Elswick and Lester and BilI
McGlothlin, three mines 1Jeing operated theref
A. Yes, sir.
Q. About how did tlley compare with each other as to the
quantity of coal that you got out 7
A. I suppose we got out more coal than anybody.
Q. About how much did yon get out, would yon say¥
A. I wouldn't be able to say, we I1ad a larger territory than
they did.
Q. What was the Iieight of the coal you all mined f
A. Well, when started in at the drift mouth, it was over six
feet of coal.
Q.. About I1ow much over six feet of coal f
A. Well, it could have been six feet four inches or six feet

six..

•

Q. About six ancl one-Iialf f
page 101 ~ A. Y cs, something like that but wl1en we drove
back in, I wiH say something like 100 feet, this coal
all ran about the same, but in the main straight entry they
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drove nearly through tho hill. ,vhen we got in something
like 100 feet, it cut into the right, this we were mining, Abshire.
mined on the other side of the main entry, when we stopped
near the dirt on the back side, it it wasn't more than 38·inches
thick.
Q. ·what about the coal down where Abshire mined 1
A. It was all good sized.
Q. Some time up about six and one-half feet, was iU
A. Yes, sir.
Q. And it ran from about 6-1/2 feet from where you mined
down to 38 inches f
A. Yes, sir.
Q. How far did you drive until the coal beg-an to decrease
in thickness?
A. I never measured it, I don't know just how far exactly,
but I would say 100 to 125 feet.
_
Q. Then 110,v far did you drive beyond that1
A. About the same distance.
Q. So you had about 100 to 125 feet in driving into that
hill where the coal was something like six to six and one-half
feet?
A. Yes.
Q. And then it decreased as you drove on up from six or six
and one-half feet to 38 inches?
page 102 ~ A. Yes, sir.
·Q. And that was the portion where you mined 7
A. Yes, sir.
Q. Now, it wasn't all like that on the left of that entry?
A. Over a little ways it was still big- coal tho same way.
Q. Did you all mine all that coaH
A. "\Ve worked it down until there wasn't much there, and
we had another mine on Big Branch and we let Honaker and
Stiltner work it out.
Q. And they completed it f
A. Yes.
Q. So that area in thero where Abshire and Elswick mined
was completely mined out 1
A. Yes, sir, as much as you could get it.
Q. ,vhat would you say would be a fair average height for
all that coal throug·h there, wlmt Abshire mined and what you
mined, what would be a fair average heig·ht over it all, take it
all now1
A. The whole thing, comiting the low coal and the big coal;
I believe it would averag-e six feet, now I couldn't say that
for sure but that is my best judgment.
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Q. How much experience have you had in coal miningY
A. Just forty years.
Q . .A.re you a native of Buchanan County?
A. No, Tazewell, I am 55 and began when I was 14.
Q. Do you know how much coal you and Mr. Abshire mined
there for Stokes on this lease?
page 103 ~ A. No, I do not.
Q. You are not able to give us any estimate or
statement as to how much vou did mine 1
A. No, sir.
..
Q. When did you commence mining there for them Y
A. The first work-we began work on the 15th day of February, 1951.
Q. And you completed your work there, this last 3,000 tons
s·ome time in the following yeari
A. In the spring of '52, I tl1ink. ·we were off some and
worked some and through the winter we didn't work but little.
Q. From February, 1951 to October, 1951, what would you
say about your work, was it pretty regular until the case was
decided by the Supreme Court Y
A. We were off some, they tried to organize, and we were
off some then and Mr. Matney and the c9mpany were in dispute too.
Q. That wasn't very long at a time though, was it?

Mr. Combs: Object to the leading, let him tell what happened.
Mr. Lively:
Q. At the time you were off for the Matney dispute, how
long were you off up until the time it was decided in Octoberf
A. I don't remember.
Q. Would you say it was a considerable time or just what
would you say about the length of time?
A. Not so long.
Q. And what about the time they tried to organpage 104 ~ ize?
A. ""\Ve weren't off very many days.
Q. And except for those interruptions, did you work pretty
steady?
A. Pretty good Y
Q. About what recovery would you say you had in that
mine, Mr. Elswick?
A. What do you mean Y
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Q. ·what percentage of the coal did you recover, would you
say, you know what the usual percentage is, do you noU
A. I think I would be sav.e in saying 80%..

Mr. Lively.: I believe that is all.

CROSS EXAMINATION.
Mr. Combs~
Q. Mr. Elswick, when you ftrst started in, didn"t you run
into an old min~ where it had been mined before in there Y
A. Yes, when wo took the lease they showed us where the
mine was to run-Mr.. Tolbert McCoy was foreman, we started
in straight from the tipple, like that (indicating), the coal
lays back across the mountain this way, :and we started in there
and meant to make ~tions to the left and to the right, and
when we got in, we cut into a section on the right that had been
mined before.
Q. Did you make any measurement of how large that area
was that had been mined before?
·
A. No, sir, I walked back through and they had
pag·e 105} been driven up.

Bv the Court:
.,Q. Was that area of the old mine within the boundaries of
the lease you had¥
A. Well, we just had what coal there was, we didn't have
.any certain line to g'O to or anything of that sort, we were.
just to mine what coal there was there.
Mr. Combs:
Q. Do you Imow the area Dock Baldwin ran around, he ran
the outcrop from your mine, he ran the outcrop around that
knoll, I believe he called it, now would that have included
the mined out area you ran into T
A. I don't know how far he went.
Q. Did you go to Bill McGiothlin's mine?
A. I don't know how far up it was mined towards Bill
McGlothlin 's mine but on up almost to the heading straight
from the tipple, we cut through all the way up over to the
edge.
The Court: You don't know when that was mined out f
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.A. No, I don't.
Mr. Lively: Mav I ask him a qne-stion t
The Court: I haven't ruled on the objection but I will let
you ask a question and then I will rule.
Mr. Lively:
Q. Mr. Elswick, if the Baldwin survey and estimation was:
based on measuring from the· drift-mouth then
page 106 ~ around to the left of the knob to a point where the
drift mouth would come out at the bank,. would
that include anv of the mined out area!
A. vVe11, fron1 where the tipple set, we drove straight on
·almost to the dirt, and on the right, all the way up through
there, there Imel be·en placed cut.
Q. "'\Vbat about tho left side of the main entry!
A. The left was solid coal over to the Vances.
Q. And if the measurement started in here at tlm driftmouth and then ,~.rent around this knob to a point where the.
drift-mouth or entry came out at the bank, measured this
left-hand side of the drift-mouth, tlmt would not have included
any of the mined out area on the left of that drift-mouth¥
A. No, sir ..
The Court: I don't sec anv evidence to show where it cam0!
out. Dock Baldwin said 110 :measured around the knob to the
other side of the knob.
lvlr. Lively: This witness has said they drove· this: entry
straight throug'11 far enough
the dirt fell in.
The Witness: Yes, sir..

tm

Mr~ Lively:
Q. In other words, from where you m~cTe your drift-mouth,.
you drove straigllt througli to Hie back side of the lmobt
A. Yes, sir.
page 107 f Q. And you drove that entry until Hie dirt began
to fall in?
A.. Yes, sir, on the fa:r side.

The Court:
Q. And you clidn 't find any coal mined out. to the left of th0
entry that you made straight in l
A. No, sir.
Q. Diel the entry that you made come out on the oppo-site
side of the hill i·
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A. No, but you could see where the dirt fell in at the back,
the ground sunk down.

Mr. Combs: The serious thing as I see it, is where Dock
~aldwin surveyed to, the point he says is opposite the openmg.
Mr. Livelv: Mr. Elswick doesn't know where Dock Baldwin
surveyed to: but we will show that by Dock Baldwin.
Q. Do you know where a man by the name of Bill McGlothlin was mining up there?
A. Yes, sir.
Q. ·where was his mine 7
A. That was away on out to the right of ours on the other
side of the mountain.
Q. ·what size outfit did he have 7
A. He didn't run as much coal as we did.
Q. How much less would you say 7
A. I don't know, be didn't do so much.
Q. How long was he up there mining!
page 108 ~ A. I don't know but he wasn't there as long as
we were.

The Court:
Q. How much of this area to the left of the main entry where
you drove straight through, did you mine out?
A. Well, there was right much of it.
Q. Did you minrl it all out?
A. l\fr. Alvin Lester mined out, they had a mine in the
other end of the mountain, driving back beside us.
Q. How much of it, if you know, was mined out 1
A. That fellow that worked with me, Abshire, he worked on
the upper end towards Mr. Alvin Lester.
Mr. Combs:
Q. Did Mr. Abshire ,~rnrk to the right or to the left?
A. He worked to the left.
The Court:
Q. You don't know whether it was all mined out or not Y
A. No, sir, I do not, but they cut together.
Q. ,vhat do you mean?
A. Lester and Abshire.
Q. Well, how far did you go7
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A. I drove the straight entry and drove some places off to
the left till I got over to where Abshire was driving entry up.
Q. vVell, you didn't mine out the whole area there Y
A. Abshire and me together mined out over to where Mr.
Lester was mining.
.
Q. You and Abshire mined out, did you take it all out up to
where Lester started 7
page 109 ~ A. As much as you could, you couldn't get every
bit of it.
Q. I believe that is what you meant when you said you recovered about 80% ¥
A. Yes, sir, you can't get it all.
Mr. Lively:
Q. Do you know whether the mine has fallen in Y
A. Yes, sir, it has fallen in.
Q. Is it possible to get in there now?
A. I don't think so.
And further this witness sayeth not.
ALVIN LESTER,
the next witness, called for and on behalf of the Plaintiff,
being first duly sworn, was examined and testified as fallows:
DIRECT EXAMIN~i\.TION.

Mr. Sutherland:
Q. Where do yon live, Mr. Lester?
A. I live five miles up on Dismal.
Q. How old are you?
A. Fifty-seven.
Q. Did you ever do any coal mining f
A. Yes, sir.
Q. Did you work some for Stokes Coal Company 6l
A. Yes, sir.
Q. Where was that mine!
A. It was in the head of Lon~ Branch on top
page 110 ~ the mountain beween Slate Creek and Dismal.
Q. Do you know where the plaintiff, McKinley
Matney, lives?
A. Well, at that time he lived up on the river somewhere
but now he lives up above Patterson.
Q.. Do you know where his father lived down there t
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A. Yes, sir.
Q. Did you know where his land is down there deeded to
him bv his father¥
A. Yes, sirJ I have travelled over it several times..
·Q. Over that road that goes over his land f
A. Yes1 sir.
Q. ·where w11s your mine that you worked for Stokes Y
A. ·well, it laid in the head of Long Branch, on the Long
Branch side where I worked up on Dismal
Q. Did anybody have a mine close to you or adjoining youf
A. Well, the mines that I had and Giles Elswick and Lloyd
.Abshire, these two mines cut in together.
Q. Did you start your mine in the same side of the hill and
drive them parallel in there~
A. No, sir, Abshire and Elswick started on the right side
of the ridge and I started on the left.. I drove right into their
mines and pulled stumps, pillars back, we were both in the
same block of coal, they come in on the right and I came in on
the left, and I cut across into them and pulled the pillars
back.
Q. Did you mine out all the coal in the place you had?
A. Not all of it, the engineer told me I would do
page 111 good to get 60% but I believe I got 90%.

r

Mr. Combs: That is objected to, he never measured it.
The Court: Sustained, the way he put it, I don't know
just what he meant, I don't know what experience he had
prior to that.
Mr. Sutherland:
Q. How long have you been coal mining!
A. I went in the mines in 1918, during "\Vorld War 1.
Q. What have you done since 1918 V
A. I have mined, logged and farmed and dealt in live sto~.
Q. How much time have you spent mining!
A. I will say 15 years. ·
Q. With that experience, tell the jury whether or not you
can estimate pretty close to what the amount of the coal you
can remove.
A. On a· tonnage basis, I wouldn't tell you on the outcrop
coal, we take it as far as we can go. In other words, as long
·as Fred Ball told us, we could find enough good coal, he told
us when the coal got too red.
Q. What per cent do you think that you recovered, or what
is your estimate?
I

'
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Mr .. Crockett: "\Ve object.
The Court : Overruled.
Mr. Crockett : Exception.
page 112 ~

A. Vl ell, I ,vill say I left 10% of the merchantable coal.
Q. Did you have qnything to do with the removal of the
coal from the bin after you dumped it on the outside i
A. No, sir, I didn't llave anything to do with it> but the
company did me nice, and I tried to help the trucks out and
worked the road near around the tipple where I could without
anything for it ..
Q. D.o you know how this coal was taken to the dock to be
shippedf
A. During that time thcrn ,,ra.sn 't no other outlet but to
come off down the way through Matncy's property.
Q. Was that the only way to get out 1
A. Only truck road at that time leading out..
Q. And all the coal that you mined, did it come out that

way!
A .. Yes, sir.
Q.
as the outcrop of the coal shown around tlle bill between where Abshire and Elswick started their mine around
to where you started yours l
A. A part of the way there was and a part of the way
there wasn't, where the outcrop was showing it had been
stripped.
·Q. Do you remember wlien you started your mine up there!
A. Well, it was near the last days of l\farch or first clays
of April as ·well as I remember.
Q. Tell the jury whether or not you worked regularly from
the time you started until you mined it out.
A. vVeil, that was my intention, I might have missed shift
now and tI1en, I run double shift day and night.
page 113 f practically all tlrn time I was tllere.
Q. When did you quit up there-1
A. I come out of tbere 11th dav of October..
Q...What do you mean by doubie silift?
A. Two eigl1t hour shifts, first ancl second.
Q.. In removing the coal, that you were mining but running
two shifts, did they haul any of it at night?
A. Well, there was some coal hauled away at night by
trucks.
Q. Do you know how mucli coal you mined y·
A. No, sir, I never kept no record of it..

,v
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Q. About how much did you average a day!
A. Well, I run anywhere from about-truck loads would
run practically from 7¥2 to 12 tons-I got down to as low as
three and I got up as high as 43 truck loads a day.
Q. And about how much would you say the truck load
averaged!
A. I guess as low as 7% tons would have been as low as it
went and we had a few trucks up there that took 12 tons, 13~t
the way I got credit from the check wcighman, I got credit
from the company.
Q. Averaged from seven to 12 tons per truck t
A. Yes.
Q. Db you know where Bill l\foGlothlin 's mine was 1
A. Yes, I was rig·ht in between Bill l\foGlothlin's and
Elswick and Abshire.
Q. Bill l\fcGlothlin 's mine came out on the same side of the
spur that you did 1
A. The coal came out on same side mine did.
page 114 ~ Q. How long did Bill McGlothlin work up there 7
A. Vi,T ell, he pulled out over there before I did
and come in. The company was the one that practically
hired all the trucks, I reckon hired all of them, so far as I
knowed, and they would come to Abshire and Elswick and load
up, and he didn't run as much coal as me and Abshire and
Elswick.
Q. About how long had you been workil1g until he started Y
A. vV ell, we commenced on the tipple near the same time,
but I got ready to run coal before he did, and went to running
coal before he did.
Q. Now, tell the jury about how long he finished there before you did?
A. I don't know, I wouldn't feel satisfied in telling you, I
never kept it.
Q. You think he didn't run as much while be worked as you 7
A. No, sir, I would feel sure he didn't run half as much as
I did while he was there.
Q. Your best judgment would be that he run half as much as
you did f
A. No, sir, I don't believe be run half as much as I did.
Q. The coal that :McGlothlin mined, how did they haul it to
the railroad?
A. The same way as mine, over the same road.
Q. Over the plaintiff, l\fol{inley l\!Iatney's land?
A. Yes, sir, that is the only outlet for coal to come over at
that time, that is by trucks.
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Mr. Sutherland: Cross examine.
.page 115 }

CROSS EXAMINATION.

Mr. Crockett:
Q. You say there was some strip mining?
A. Yes, sir, I drove through from where I drove my heading and cut out on the same side Abshire and Elswick went in
on.
Q. The outcrop was stripped?

A. Yes, sir.
Q. How much of that outcrop was stripped f
A. I never did measure it, rough estimate I will say 75
.feet in length, it wasn't 75 feet straight back, that job of
stripping was done before I went in there.
Q. Did you run into any old mines there?
A. No. I cut into Abshire and ]1lswick.
Q. Was any old mining before thaU
A. No, sir.
· Q. You didn't run into thaU
A. No, sir, in other words, r was out toward the end of
the spur, the old mines was still hack the other way.
·
Q. You said a while ago, I believe, that you made a recovery
.of merchantable coal ofA. Yes, sir, that is, the valuable coal, you know where the
·company would accept.
Q. How much of that coal did you leave in there that you
didn't recover of tbe merchantable coal?
A. I don't know how much, there was between me and the
outside.
Q. What percentage did you leave in there, conside1·able
.
wasn't itY
·
page 116 ~ A. ·where they stripped there, they must have
:
took strip coal 10 to 12 feet wide, I guess on average of 12 feet, and we drove up around as far or further than
they had stripped before Mr. Ball stopped us.
Q. Some 10 feet around the stripping?
A. Yes.
Q. What percentage of the coal around the outcrop did you
~ave?
·
A. That is what I am telling you, right around 10 feet.
Q. You left 10 feet of coal around the outcrop because it
wasn't merchantable?
A. Yes, sir, the coal was solid but water and mud dripped
down through and made red coal.
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Q. And you left :that 12 fe.et f
A. I left part of it. I drove these headings back and I got
that there on the other side some company had stripped.
Q. What I am trying to get at, is around the outcrop of coal
there is .always sever.al f.eet that is not merchantable, isn't
that true?
A. Yes, sir..
Q. And you left that 1
A. Yes.
Q. It is always always so rrecause it is reddened from watel'I
.and dirt!
. A. Yes, you will start it in dirt and you g-et in where it is
darker.
Q. You don't know what percentage of .the cmtl you left
around the out.crop, do you Y
page 117} A. I would like to have just a paper, and I 'Will
show you.
Q. No, you can answer my question.
A. As I have told you, the best as I can, 10 feet of the outerop, the tonnage I can't give you..
Q. Well now you say you left about 10 feet around the outerop?
A. Yes, sir, but the outcrop is in a position so I can't hardly
tell you, I want a piece of paper.
Q. All right.
A. Right here is where road come up, here was Elswick and
Abshire mine, right there, Mr. Elswick and Mr. Abshire went
in with their heading here, and come out here, and there was
little stripping done, and I started heading here, this was the
outcrop coal.
Q. The outcrop was on the end of the spur?
A. Yes, sir.
Q. I. see, thank you. Let the jury look at this. Would you
point out on this where you say the outcrop was lefU
A. Right here.
Q. The outcrop was left out here f
A.. Yes, sir, and this heading went 250 feet through there
and this 260 and this one about 270 feet.
Q. Were these your headings?
A. Yes, sir.
Q. 'When you drove a heading, you didn't take outcrop f
A. Yes, all the company wbuld accept, they had stripped it.
Q. They had -already taken a strip off outside I

,o
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A. No, they took the dirt off~

page 118}

Q. Was it weathered!
A. Yes, sir, pretty red ..

Q.. They took that too¥
A. That is how come them to stop me when it got too red.
The Court: Where there wasn't any stripping, you had to
leave a strip there that you couldn't get iU
A.. Oh, yes, get back under the dirt,. it was crumbly.
Mr. Crockett:
Q. I believe you say you didn't know how many tons of'
coal yon mined f ·
A. Don't know.
Q.. Now yorr say that there is very little mining done up
there at nigllt, is tliat right?
A. I run two shifts, one on tbe night sl1ift, but coal being
hauled, trucked aff from the tipple, I don't think there was
too mucl1 coal trucked over there in the nig·ht.
Q.. And you dumped it in the tipple, the night shiftt
A. Yes. .
Q. And there was very little of it hauled after night t
A. I have knowed them hauling till plumb dark.

RE-DIRECT EXAMINATION ..

Mr.

Srrtllerland:

Q. ·what is the height of that coal you mined?'
A .. The lowest was· 5%, the best I had was 7 feet 2 inches·..
Q. Now then, from the measurement of 51h up

page 119

f to

7 feet 2 inches, what would it average·!
A. On the acre 1·
Q. On that that you mi~ed outf
The Court : "'\Vhat would be the average thickness of it y·
Mr. Sutherland: That is right.

A. I believe it would have went around six fee three inches·,.
I usetl practically all my timbers 61-h feet.

The Court:
Q. You said you estimated tltat you re·covered about 90%
of' the merchantable coaI, what percentage- of' the totaI coai
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that was in the seam did you take, all the coal, including that
not merchantable and everything, just figuring it all as solid Y
A. I figure I moved 90% of it.
Q. You said 90% of the merchantable coal, that is not the
same tlring as all the coal that is in there 1
A. That is what I say.
Q. I asked you how much of all the coal, including what is
not merchantable, what per cent did you take out T
A. I don't know, Judge, 110w much t];iere was on the outcrop
around the edges that wasn't merchantable, in other words
when I would drive up to red coal they would stop me.
Q. Over the area that you would take the coal out, what
per cent would you :figure you took ouU
A. I took out 90%.
Q. You mean 90% of the merchantable coaU
page 120 ~ A. Yes, sir.
Mr. Combs:
Q. Did. you get all of the merchantable coal out of there!·
Mr. Lively: If the Court please, we desire to object, he has
answered that.
The Court: Yes, he has answered.
Mr. Sutherland: I don't know much about coal mining, but
I clon 't know that you have made it clear to us. You didn't
count the outcrop and dirt, it is only the merchantable coal
that is calculated in determining your recovery, is that rightY
Mr. Crockett: He said Dock Baldwin ran with the outcrop
and then he is trying to leave the impressionThe Court: I think this witness knows more about mining
than we do, I suppose he does.

Mr. Sutherland:
Q. Mr. Lester, what was the distance of those entries that
you drove through there!
A. I drove one 250 feet, one 260, just picked up 10 feet on
·
them, 270 and 280.
Q. H o,v ,vidc were they?
A. They were drove on 45 feet centers.
The Court: In explanation of what this witness
says, I think it is clear· from the way I understood
it, that he took out 90% in his estimation of the
coal where he mined.

page 121

~
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A. That is right.
Q. There is always a certain amount that you can't recover,
it doesn't make any difference what sort quality it isY
A. That is right too.
Q. Because you have to leave some called pillars?
A. Ycs, sir, and a lot of these pillars I left six foot center
for safety.
Q. Then in mining· there is a strip along the outside, what
we call the outcrop is not saleable?
A. That is right.
Q. And I understood you to say that was about 12 feet
wide?
A. Yes.

Mr. Sutherland:
Q. Well, some of the jurors may know what you meant by 45
feet centers, tell me what it means.
A. All rig·ht, you start your two entries, give me a pencilhere goes your air course and this is your heading, 45 feet
from there up through here, that is on 45 feet, all right you
drive your rooms up through there (illustrating), there is 45
feet from there to here and 45 on over to my next entry.
Q. And there were four of them?
A. Yes, sir.
page 122

~

Mr. Sutherland: I believe that is all right, now
we will want to recall this witness but we want
to try to get so we can let Dock Baldwin get away.

Witness stood aside.

McKINLEY MATNEY,
having- heretofore testified, was recalled and testified further
as follows:

DIRECT EXAMINATION.
1vfr. Lively:
Q. Mr. Matney, were you present with Dock Baldwin when
he did this surveying?
A. I was.
Q. What place did you go to?
A. The first place we went to was Abshire and Elswick
mine.
.Q. And what part of that mine did you go to?
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.A. Near the drift mouth.
Q. Why didn't you go in and through the mine f

A. It had f alien in.
Q. What did you do then Y
A. vV e surveyed around .the mountain.
Q. Did you take any measurements of the coal thi.ckn.ess
in the drift mouth J
A. Yes.
Q. Did you take any measurements anywhere else!
A. I don't think we did.
Q. How did you survey it, from the drift mouth T
page 123 } A. We surveyed around the outcrop, it had been
bulldozed off and we surveyed around what they
ceall the highwall. ·
Q. In which direction!
A. Left handed.
Q. And out around the lmob, how far around did you got
A. We went around till Dock said it would be straight
through from where he started surveying.
·
Q. And were the measurements taken from where you
started at the drift mouth left handed around the lmob and
to the place where Dock said would be opposite the drift
mouth on the other side T
A. Yes.
Q. And calculations were made 011 thaU
A. Yes, sir.
Q. Do you know whether tliat coal to the left of the drift
mouth was all mined out by Abshire and Elswick and Lester?
A. Yes, sir.
·
Q. And all that coal brought over your land t
A. Yes.
Q. How thick is that coal, if you know?
A. Well, the best I remember, we measured that one place it
was about 68 inches, I believe that was it.
Q. And that was at the drift mouth?
A. Yes.
Q. You didn't go back in and measure it T
A. No, you couldn't get back in.
Q. Do you know what the thickness of it was under the
mountain?
page 124 } A. I was up there one time and I walked in
there.
Q. From your observation of it, what would you say ~bout
the thickness of that coal Y

ioo
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A. Well,. I am 5 feet 11 inches and I walked in it and didn"t
bend over, I have been in there a·bout 50 to 75 feet.
Q. Was that as far in as you went!
A. Yes.
Q. Were you over to the left or were you to the right, where
Abshire mined or where Elswick mined 1
A .. That was where Elswick mined, I also had another engineer and we measured from both sides of the mountain.
Q. What, iu your opinion, would be a fair average height
or thickness of that coal i
Mr. Combs: Objected to, he has been in that mine 75 feet,,
he has never been through it and he cannot make a correct
estimate.
The Court : Sustained.
Mr. Lively: Exception.
Q. Did you go around to the back side, would you say y·
A. Yes, sir.
Q·. Did you notice the outcrop tllere_t
A. Yes..
Q. ·what was the appearance of the coal, was it regular or
was it uneven?
A. It was regular, if Iain 't mistaken it was 72
l.>~~:.._ 125 ~ inches on the other side of the mountain..

t\.~\\-~·~ .. -···.

CROSS EXAMINATION.

Mr. Crockett :Q. How many times were you in the mine f
A. I know 011e time.
Q. Is that alH

A. Yes.
Q. And you told this jury tllat all that coal had been mined
out by tllese men, you told tl1em that although you never
have been in tlrnt mine but once f
A. I was up tllere once, I ,,rent in-about 50 to 75 feet, didn?t
have any light, just walked in as far as you could see.
Q. And yet you tell these gentlemen here that all that coal
has oeen mined out?

Mr. Livclv: "'\Ve object to the argument.
The Court : He can ask him a question.
:M:r. Crocirntt : I am asking· him a question-

Preston Mining Company, Inc. v. McKinley Matney.

101

J. W. W. Baldwin.
A. Whether I knew it was all mined out or not Y
Q. Yes.
A. I walked upon the hill and it is all broke in and there
wouldn't be break-ins if it weren't mined out.
Q. You say break-ins were on top of the hill Y
A. Yes, sir.
page 126 ~ Q. And from that you know all the coal had
been mined?
A. Yes.
Q. Have you been a miner?
A. I have been in coal mines and worked in large mines
about a month or two.
Q. And you tell the jury then that all the coal had been
mined?
A. That is what the operators said too.
Q. Wait a minute now, not what somebody else told youyou can stand aside.
Witness stood aside.

J. W. W. BALDvVIN,
having heretofore testified, again took the witness chair, and
being examined, testified as follows :
DIRECT EXAMINATION.
Mr. Sutherland:
Q. Dock, wl1en you made these measurements to ascertain
the quantity of coal that bad been mined, at what place did
you start to measure from?
A. I started it at point was shown me the drift mouth of
Abshire and Elswick.
·
Q. Now tlien bow far or to what point did you measure
around this knoll from this drift mouth at the Abshire and
Elswick mine?
A. vYell, it ]1ad been stripped around there and I measured
around what they ·call the high-wall to the center of the ridge
and set my instrument on that and I figured tl1e same distance
up to the side and just calculated it.
page 127 ~ Q. Now in making this calculation of the quantity of coal in the mine, tell the iffy what you did,
if anything-, with referenre to what they call the outcrop.
A. Well, I figured off for the outcrop where ·they hadn't
already stripped along the highway, I :figured off about. 15
feet outcrop.
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Q. Taking into consideration the land under which this coal
was, and the distances from the surface where it had been
stripped or strip-mined, tell the jury whether or not that
represented a fair estimate to allow for the outcrop.
A. Yes, sir, I think so.
Q. When you were at the drift mouth, where you were shown
the place that Abshire and Els,vick mined, was there enough
of that opening still there till you could tell the direction that
heading had been driven?
A. No, it had caved in, I made measurements at the drift
mouth, props set close the drift mouth, and I measured as
close as I could get to the bottom up to the top.
Q. Did you make any estimate or take into consideration
in your calculation of this coal any coal to the right of a line
going through the bill straight from this drift mouth where
you started¥
A. No, sir, I did not, I calculated to the line shown on that
map from a point where they started in, to a point opposite,
that on the other side of the mountain.
Q. Did you go all the way around on the other side of the
mountain to the"\¥. McGlothlin mine?
page 128 ~ A. W. e went up to a mine, I don't kno,Y who
· was operating it, it was on above, a little distance
from where we quit work, where I drove my last peg, I calculated distance to. A fellow Runyon was mine foreman and
there were some inspectors came up there while we were there
and I guess we spent 45 minutes there and I believe we left the
inspectors there.
Q. Well, do you know whether or not that was the mine
that you heard Mr. Alvin Lester testify about as the McGlothlin mine f
A. No, I don't know, but the coal looked to be around five
feet at the drift. mouth. I never measured it, it is just a
rough guess.
Mr. Sutherland: Now, if Your Honor please, we re-offer
the map or sketch made by Dock Baldwin.
Mr. Crockett: We object.
The Court: It is not clear to me just what area he surveyed there, he says he surveyed what was pointed. out to
him by McKinley Matney.
A. I had to have some information.
· Q. Well you said you went around the outcrop and didn't
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go into the mines to measure the coal~ you don't know how
they drove the entry.
A. I presume they drove their headings straight through
the ridge, the ridge widened, the further down you got-I
measured outcrop aronnq. to opposite the entry.
•
Q. Did you go around to the other side of the
page 129 } lmob7 Coul<l you see where it came out on the
other side? ,
A. No, I just figured to opposite the drift mouth and calculated the distance through the mountain.
Q. Do you know ,vhere they came out when they said they
ran straight through, did you go around the other side of the
mountain and see where it came ouU
A. I didn't sec any place where they drove plumb out without it is that place they speak of as McGlothlin mine started
from that side and drove through. There was another man
operating it, and he had a man named, I believe he said from
Kentucky, named Runyon as mine foreman. I don't believe
at the time I was up ther~ it would have been possible to have
gotten to the end of the entry.
The Court : The trouble I am having, I don't know just
where he went around on the outside.
A. I followed the outcrop.
Mr. Sutherland: I asked him and I understood him to say
that he follO\ved that outcrop to where going straight through
the hill from where l1e started would come out, where he
started from the drift mouth of the Abshire and Elswick
mine, where that would have come out on the other side.
M:r. Combs: It seems to me that the acreage in a boundary
would depend altogether upon the thickness and the way the
land lay. Suppose you bad a steep hill like that and you go
.
around this outcrop, the acreage in there depends
page 130} entirelv on the contour of the land and the thickness of the coal.
Mr. Sutherland: The contour of the land doesn't have a
thing in the world to do .with it.
The Court:
Q. Mr. Baldwin, did you go straight through in the direction the main entrv was headed?
A. I measured around from where the entry began, and
measured it around to opposite where we began.

Supreme Court· of Appemff of' Vi:rgimm..

~04

J. W .. W. Baldwin.
Q. Did you go through in the same direction that the maim
entry was driven, to go straight through you could go straight
.on different angles!
· A. I don 'tknow what angle the entry was driven on, it caved
in a,nd there was no way of telling what angle it was driven on
Qr whether driven on the same, something they will start an
entry and start another and they will be running into each
other and they will shift to keep·from cutting into each other~

The Court: One of the witnesses stated that he drove the
main entry straight through the mountain, I can't tell what
is straight through the mountain unless. Mr. Baldwin could
say what direction it goes.
A. If they had any eng,ineering. work done or had anything showing the direction, you can show how much I was off..
,
page 131

~

The Court:. I am not concerned with that,. I am
trying to. find out what you did ..

A. I have explained what I did..
Mr. Crockett: Mr .. Baldwin has said he didn't know what
course it took..
A. I don't, it had caved in pretty close· the drift mouth..
Tbe Court: UnTess he knows what angle it went throughif you could have- se·en part of the entry and got the direction

and followed that straight through, as the witness said it
went straight through.
A. That is rigllt, if it hadn't been caved in, I would have
sent a light back in there and I could have set up on the outside and I would have got correct as far aS' I could see on that
entry, but that couldn "t be done-.
The Court : Now, it Ims been shown tflat the coal to tho
right of that main entry tilat was driven in there had already
been taken out or at least a part of it, and the coal to the left
had not been tairnn out. If we knew Hie direction tlle engineer could figure it up but unless I1e knows his direction and
whether or not it was the same as driven by the main entry I
don't see how the calculation could be accurate.
I understood l\fr. Baldwin to say he didn't find a: drift
month on the other side· opposite this ..
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Mr. Lively: They didn't drive a drift mouth, but he drove
in close to the outcrop and it fell in.
page 132 ~ The Court: Some witness stated it did fall in,
and I was asking Mr. Baldwin if he went to a
place that had fallen in.
The Witness: Well, we couldn't have known which entry
fell in there.
Mr. Combs: Does Mr. Baldwin know where that mining had
been done already in there, does he lmow whether it was to
the right or to the left of the main entry, does he know on
which side of the main entry it would have been?
A. The old mining was on the right.
Q. How do you knowY
A. According to the information given me it was up the
ridge.
Mr. Combs: Now, we object.
The Court: The objection is sustained because any calculation of the area there left of that entry would have to run
with the entry, that is, in the same direction the entry was.
Mr. Lively: I would like to ask Mr. Matney a few question:

McKINLEY MATNEY,
having heretofore testified, was examined further and testified. as follows :
DIRECT EXAMINATION.
Mr. Lively:
Q. Mr. Matney, where did you go around to when you were
surveying around the mountain to the left?
page 133 ~ A. We went around by Lester's mines and come
out to the point and turned back right handed and
come around by Lester's mine to where Dock said it was
straight over from the drift mouth.
Q. Did you see anything there to indicate any mining had
been done?
A. We went arou~1d the road and Dock told me to go across
upon the hill and the dirt was all broken in where the mine
had fell in.
Q. Do you know whether that was the far end of this entry
or not?
0
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.A. Well, it must have been by this road they had around
there, and it was just above the road.
Mr. Crockett: We object to his speculat~on.
Mr. Lively:
Q. Did you see any other places broken in?
Q. Yes, I came down through there and there were several
places broken in. _
Q. "\Vas it broken in there where Dock said was opposite
the main opening or entry!
A. I couldn't tell for sure but that is where Dock said was
opposite the drift m·outh, the hill was broken off.
Q. But you are not able to tell that that was the end of the
entry, where the break-in was?
A. No.
Q. But you do know that is where Dock took his measurements from?
A. Yes, sir.
page 134

~

CROSS EXAMINATION.

Mr. Combs:
Q. How do you know those places you saw broke in weren't
from the old mine, the mining done before, how could you tell
it was from Abshire and Elswick's mine?
A. I wasn't back up on the old mine.
Q. You don't know where the old mine went to underneath,
do you?
A. I know it was right straight from the drift mouth.
Q. I know but there had been some old mining there and
these fellows ran into it, how do you know the places that
you saw broken in were not from that old mine, you don't
know, do you? ·
A. Well, according· to the survey it couldn't have been.
The Court: Is there anything else 1
Mr. Sutherland: That is all.
Witness stood aside.
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J. vV. vV. BALDWIN.,
hei11:g further examined., testified
follows~

as

DIRECT EXAMINATION.

Mr. Lively: 1Ne also offer the calculation of the tonnage made
by Dock Baldwin.
Mr. Crockett: Aud we object to the introduction of that.
page 135

r lVfr. Lively:

Q.. Is that a correct calculation of the tonnage,
.assuming that the coal was five and one-half feet in thickness
on this area that you measured, from what you took to be the
drift mouth around to the ridge you reached on the other side
of the hill!
A. It is, based on five and one-half feet.
Q. Did you deduct anything for non-recoverable coal?
A. I deducted in the survev of the area about 15 feet off
:after we left the high-wall. .,
Q. Did you deduct anything else than that?
A. No, I don't think so.
Q. ·what is the tonnage, is it shown on there, the correct
tonnage!
Mr. Crockett: We object.
Mr. Lively:
Q. Is the correct tonnage shown on that sheet of paper
there?
Mr. Combs: Wait a minute, we object.
Mr. Lively: I am not asking him to state what the figures
are, is that the correct tonnage according to the area you figured and calculated it on?
A. It is. I think I stated on five and one-half feet, yes, sir,
that is correct.
Mr. Lively: We offer that in evidence and ask
page 136 } the court to reserve judgment on the admissibility
of the map and figures for the present.
Mr. Combs: We object to the map .and to the figures.
The Court: The trouble is with the map, if the area there
is properly identified, it wouldn't be any trouble about the
figures, it is a matter that anybody could calculate.
Mr. Lively: We will get the area identified.
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The Court: (To McKinley Matney) Mr. Matney,. do. you
know what point on the ground there that Mr. Baldwin ran
to when he said he ran to a point straight through from the
drift mouth,. do you know what point he ran tot
.A. Yes,. I was helping him, carrying the chain.
Q. Do you know the place on the ground where that is t
A. Yes.
·
Witness stood aside ..

.
MR.. C. TuL HIPPS,.
the next witness, being first duly sworn, was examined and
testified as follows :
DIRE.CT EXAMINATION..

Mr. Lively:-

Q.. Your name iS3 C.. M. Hipps 1 ·
A. Yes, sir.
Q. "\Vhere· do you live, Mr. Hipps.!'
I live nea:r Hurley.
What creek is that on f
Knox Creek.
Do you know McKinley Matneyf
Well, I have known him about a year now.
Where does- he live?
Well, I couldn't tell you, I have not been at his home-..
Do you know where Patterson, Sycamore Coal Company.,

page 137

~

.A.
Q.
A.
Q.
A.
Q.
A.
Q.
is?
A. I am not acquainted up this river, I have been throu.gh
there a few times ..
Q. Do you own land f

A. Yes, sir.
Q. Where is your landf
A. It is on Knox Creek.
Q. Do you l1ave an arrangement whereby coal companfes
haul coal over your landt
A. Yes, sir, I have had arrangements with two concerns in
t:Ere coal business over there.
Q. About I10w far over your land do they go 1
A. I tl~ink I stated here last court it was 250 or 300 feet,
but it is little farther than that, around 400 feet.
Q. Do they pay you for this Y
A. WelI, when they get of£ their lease I g_et pay.,
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Mr. Crockett: Don't tell what. you get.
Mr. Lively: What do they pay you?
pag·e 138 ~ Mr. Combs: Now, we object.
.
Mr. Crockett: e object, this witness.hasn't been
qualified to answer that question.
Mr. Combs: And they haven't shown similar conditions.
Mr. Sutherland: We did that by the plaintiff.
Mr. Lively: He stated it was similar, the contour of the
land, and he stated about the distance.
The Court: The objection is sustained unless you show that
they are substantially similar conditions and circumstances.
Mr. Lively: · Well, sir, we have shown by McKinley Matney that the circumstances are substantially si~ilar, the land
was similar, the lay of the land was about the same, and he
also stated the distance and described the quality and compared it with his own, as very similar. ·
The Court: That ·was done though for another purpose,
for the purpose of qualifying McKinley Matney, to give his
opinion, it was not for the jury, as explained by the ruling of
the court.
Mr. Lively: I also think that was before the
page 139 ~ jury, maybe it was not, I guess the court is correct in that.
The Court: Most of it was not before the jury but it all
was for the purpose of qualifying the witness.
Mr. Lively: Well, if they insist on their objection, we will
ask to excuse this witness and use Mr. Matney at this time.
Witness stood aside.
The Court: I think you can go into it to show other similar
transactions in determining the value, that you have to go
into it more fully than you do to qualify the owner of land
to give his opinion, it is based upon general similarities; where
it is tl1e particular· instance that you want to offer in evidence,
that must be substantially similar.

W. G. LOONEY,
the next witness, being first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.
Mr. Lively:
Q. Your name is W. G. Looney?
A. Yes, sir.

,, .
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page 140

~

Q. Where do you live, Mr. Looneyf
A.. Vansant.
Q. Vansant, Virginia f

A.. Yes, sir.
Q. Do you know C. M. Hipps and know his property?
A. I don't know all his property. ·
Q. Did you go to Hurley with Mr. Matney!
A. Yes, sir.
Q. Diel you look at some land over there where the coal
companies use 1
A.. Yes, sir.
Q. Do you know whose land that was?
A. No, tbey told me but .I have forgotten whose it was.
Q. Do you know whether it was Charlie Hipps' or C. M.
Hipps'!
A. No, I have just forgot the man's name.
Q. Where was this property located?
A. Right beside the railroad, road bed, below Hurley.
Q. Was it being; used for any purpose with reference to
hauling coal 1
A. It had been, yes, sir.·
Q. Have you been to the home of McKinley Matneyt
A. Yes, sir.
Q. Have you been shown the place where this road that is
in controversy or roadway that is in controversy went over
his land f
A. Yes, sir.
Q. I will get you to speak of these two places, the character
of tbe land a.nd the lay of the land and the dispage 141 ~ tance the road went over each, compare it, point .
out any similarity or dis-similarity?
A. Well, Mr. Matney's was, I believe, 700 and some feet
through it.
Q. You mean Mr. McKinley Matney 's ¥
A. Yes, sir, and about half of this, they told me, the fence
had been moved and set in and the road went up over more
of his land, the road went up the branch, it was practically
level over his land. This other property was a level bottom
like by the side of a railroad :fill.
Q. How was Mr. Matney's land with reference to the land
you saw over at Hurley of 1\fr. Hipps' f
A. It was bottom land.
Q. Both of them bottom land!
A. Yes, bottom land.
Q. What about the character of the soil that they went
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through, wl1etl1er or not that was similar soil or different soil?
A. ,,There they shovrnd us where this fence had been set in,
there was some ki_ncl shale put on the road, it had been a
garden spot though, looked to he before the shale was put on
the road there.
Q. How did that compare with the soil of Mr. Hipps' 7
A. The place over -there was garden land, level at both
p~c~.
.
Q. ·w1mt distance was the coal hauled through the Hipps'
land, you have told the distance through the Matney land?
A. About 350 feet.
Q. What was the width of the way used through
page 142} the Hipps land a.s compared with the width oi the
way used through the Matney lancH
A. This property on Knox Creek, the road I would say was
20 feet wide and wider in some places, and Mr. iVIatney's I
would say was 14 to 15 feet wide and wider in some places,
a.swell as I remember.
Q. About what distance was tl1e roadway through Mr.
Hipps' land from any dwelling place?
A. There was a house sitting out to the right of the place
the road was built.
Q. On the Hipps' land?
A. On the property right there at it, I don't know whose
land it was.
Q. How far from the roadway was the house t
A. I don't remember, just very few steps out there, maybe
20 to 30 steps, I don't reme~ber.
Q. And what would you say about the residence on the
Matney lancl i
A. His father lives on that property there or near about it,
just little ways out from the road.
Q. vVere there any other residences that you noticed 7
A. I never noticed any on that branch, except down below
there.
Q. Do you know the distance from the mine to the railroad
or loading point of the Hipps land 7
A. From the railroad f
Q. Yes, or the mine?
A. I don't know where the mine was but the
page 143 } tipple was built over the lower end of this tract
of land.
Q. Do you know the distance to the tipple or loading place
from the Matney land?

HZ
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A. No,. sir; I don't know where they loaded it, 1 can't ten
you~.
Q:. Do you own landt'
.
A. No,. sir, not now, I deeded it to my children•..
Q. vVhere did you live?
A .. Vansant.
Q. Did you formerly own larrcT 1iherer
A. Ycs, sir'.
Q. Ha:ve· you lived in Buchanan County all your Iife·f
A. Yes, sir,.. born and reared here·.
Q. Do you know whether or not it is customary and' usuaE
for coal companies to pay for rights- of way to ])aul coal over
people's lands in this county T
A. Where they haven't got it they have· to• pay for it.
Q. Do you know w.hat they pay in certain instances or what
they g·enerally pay fol" rights. oi way!

Mr. Crockett:- We object fo tli.at.
The· Court: The objection is overrulecT.
Mr. Combs : You can answer whether- you know or not but.
not what they pay..
Mr. Lively: Let the court n1Ie.
Mr. Combs : We object to any :figures- being ·
page 144 } given.
Mr. Lively: We are not asking for any figureffi.
The Court: Go· ahead with the· evidence ..
A. I never Imel any occasion to know what miybody was:
getting fo.r rights of way only I just heard 10c (illltenmpted)

:M:r. Combs: Don't teU that.

Mr. Crockett: We move to strike it om .
The Court : Motion is sustained.
Mr. Crockett: And we move the court to· direct the jury to
disregard that answer.
The Court : Motion is sustained, the jury will not consider
that answer with respect to the· 10c per ton.
CROSS EXAMINATION..

Mr. Crockett :Q. Mr. Looney, you say thai that piece of property of· Mr..
Hipps' is near the railroad.!
.A. Yes~
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Q. And near Hurley?
A. Yes.
page 145 ~ Q. And you say the tipple is on his property?
A. It was across the road that you are asking
about.
Q. Was it on bis property?
A. I don't know his property, I. don't know if any of it was
on his property, only where they went clown through the bottom with the road to the toe of the railroad fill-went down
under the tipple and circled around and unloaded looked like
on the upper side of it.
Q. Hurley is a little town, isn't it?
A. Yes, sir.
Q. How close into town was that piece of property!
A. I couldn't tell you that.
Q. You know something about it, guess at it?
A. Maybe half mile, it wasn't very far.
Q. It is right in sight 1
.
A. I don't know, I never looked back to see where Hurley
was.
Q. Whom did you go over there with?
A. Mr. Matney.
Q. Did he take you over there?
A. Yes, sir.
Q. He took you over there to make a witness out of you Y
A. I don't know wha.t he took me for.
Q. Did he tell you what he wanted you to go for, of course
he did, didn't he?
A. He said to see the situation of the road.
Q. To see the situation of the road?
A. Of the different roads.
.
page 146 ~ Q. And do you know how much property he has
tl1ere, Mr. Hipps 7
A. No, I don't.
Q. Do you know anything· about the coal company or coal
lands that adjoin iU
A. No, I don't.
Q. All you saw was you went over there and saw a road running through a piece of property and ended at a coal tipple,
is that right?
l\fr. Lively: We object, he is misquoting the witness.
Mr. Crockett: I have a right to cross examine this witness.
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The Court : Overruled.
Mr. Lively: Exception.
Mr. Crockett:
Q. I say, Mr. Looney, that is what you saw-that is what
Mr. Matney showed you, ·wasn't it?

Mr. Lively: That is objected to further because he hasn't
stated Mr. Matney showed him anything.
The Court: Overruled.
Mr. Lively : Exception.
Mr. Crockett: I say that is what he showed
page 147 ~ you, wasn't iU
Mr. Lively: Same objection.
Mr. Crockett:
Q. That is the situation he wanted yon to look at, is that iU
A. We just drove down to a man's house, I didn't know
the man.
Q. Diel you look at the road 1
A. Yes, sir.
Q. Who told you to look at the road?

Mr. Lively: Objected to, he hasn't stated that anybody told
him to look at any road.
A. Didn't nobody tell me to look a.t the road.

Mr. Crockett:
Q. What did he point out to you?
A. He never pointed out anything· to me, we just walked
down towards the tipple and come back up the road.
Q. How far did you walk?
A. Down to near the tipple.
Q. How far did you walk, about?
A. About 250 feet or 300 feet, we didn't go quite to the end
of the road.
Q. How far is that piece of property from the McKinley
Matney property?
A. I don't know, I can't tell you that.
Q. You have some idea 1
A. No, I haven't.
page 148 ~ Q. Well, you have lived here in Buchanan
County all your life?
A. I was born and raised here.
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Q. And you don't know how far it is to Hurley7
A. No, .sir.
Q. It is about 30 miles, isn't it f
A. I don't know that either, whether it is 20 or 30.
Q. Were you ever at Hurley before i
A. Yes.
Q. Did you drive over there 1
A. No, sir, I never drive any muself.
Q. vVell, you went in an automobile t
A. Yes, sir.

.

1

Witness stood aside.
ELMER WARD,
the next witness called for and on behalf of the Plaintiff, being· first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
:M:r. Lively:
Q. Your name is Elmer Ward?
A. Yes, sir.
Q. Where do you live, Mr. Ward?
A. I live at Patterson.
Q. You live close to McKinley Matney?
A. About three miles and half.
Q. Do you know where he lives?
page 149} A. Yes, sir.
Q. Is that on Dismal River?
A. Yes, sir.
Q. ,vhat is the distance from where he lives across through
the mountains to Hurley, do you know approximately!
A. Well, it is arouncl 20 miles.
Q. You mean to go across or to come clown the river?
A.. Well, it would be further tha.n that to come down this
way.
·Q. Have you been to McKinley Matney's place?
A. Yes, sir.
Q. Do you know where this road. which has been used by
this Stokes Company in mining its coal, where its coal is located up there on Dismal?
A.. Yes, sir, it is the road up in there.
Q. Have you seen that road?
A. Yes, sir.

U6
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Q. What k1nc1 of land does it go through, I mean, with reference to being· bottom land or hilly land Y
A. Bottom land over McKinley..
Q. What character of land is it?
A. Looks like pretty good tenable- land.
Q. How far does it go through the lmrd of McKinley
MatneyY
A. About 350 or 375 feet of tenable land.
Q. And how far through land that you concluded was not
tenable?
A. Well, I would tbink about same distance.
Q. Sometirlng like that 1
A. Yes.
page 150 ~ Q. Did you also go to Hurley at Mr. 1\1:atney's
request a:nd look at the Hipps property over
there.°!
· A. Yes, sir.
Q. What kind of land is it as compared to McKinley
Matney's land?
A. It is bottom land, about same thing as Mr. Matney's.
Q-. How do you think the soil compared with the Matney
soil!
A. Looked like about same thing-.
Q. How far does the haul way go throug·h the Hipps land 7
A. Well, I don't lmow, didn't measure it,. I would fig;ure· it
went about 375 feet, maybe farther.
CROSS EXAMINATION..
Mr. Combs·:Q. Mr. Ward, are yon related to the l\fatneys f
A. No, sir.
Q. Yon live up there close to McKi:nley?
A. It is about three and one-half miles.
Q. Now Judg·e Lively asked you how far it was from MC'Kinley Ma.tney,.s to Hurley across the mountain, do people go
across the mountain in travelling from Patterson to Hurley!'
A .. Yes, there is a road across the mountain.
Q·.. Which way7
A. Go up the creek McKinley lives on and down Meeting
House Branch.
Q. That is pretty bad road, isn't itY
A .. You can get over it with a car.
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Q. I went over it one time, but if you were going from l\foKinley Matney's to Hurley, you
woulcln 't go that way, would you?
.A.. NC?, I would go across the mountain because it is nearer.
Q. With a car?
·
.A.. Yes.
·:
Q. And you say that cars gO' that way, and it is about 20
miles?
.A.. Yes.
Q. It is 20 miles from Grundy, isn't iU
.A.. It is further than that.
Q. How far do you think it is from Grundy?
.A.. I figure it is 25 miles.
Q. From Grundy?
A. You mean from here to Hipps'?
Q. I mean just what I said, from Grundy to Charlie Hipps'!,
A. Yes, sir, it is around 12 miles.
Q. .A.ncl nine niiles from here to Matney?
A. Yes.
Q. And it is five miles from Blackey to Hurley?
A. I don't know exactly.
·
Q. And it is five or six miles from Matney to Blackey?
A. It is more than 12 miles from here then.
Q. You say you know this kind of land of McKinley's up
there?
A. Yes.
Q. Do you mean to say that is bottom land and tenable land Y
A. Yes, it is bottom land where they came in with the coal.
Q. You know where the bridge is there?
A. Yes.
Q. Now, from there on up, is what you call bottom land
about 300 feet?
page 152 ~ Q. Did you know it was swamp land?
A. No, sir, where you first went in, it was filled
in with slate .
. Q. That is right, the road has. been filled up with slate
through swamp land.
page 151

~

Mr. Lively: Now, we object to that.
Mr. Combs:
Q. Don't you know sand and gravel washed down those hills
there, you don't call that a garden, do you t
A. Yes, I called it g·arden land, 375 feet of it.
Q. Where the road is!
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A. Yes, sir.
Q. Have you measured it 1
A. No.
Q. Now the land that Charlie Hipps owns is tenable land
and level land, much better land than that up there of McKinley's, isn't it 7
A. I didn't see any difference in it, both bottom land.
Q. Didn't you notice a difference in it, wasn't that much
better over at Hipps 1
A. Some of it might be sandier and some ain't.
Q. Some of it is fertile and good and some of it is sandy
and no good, isn't that rightY
Mr. Lively: If the court pl~ase, we want to object to that.
The Court : Overruled.
page 153 ~ l\fr. Lively: Exception.
A. No, sir.
Mr. Combs:
Q. Which do you think now is worth the more per acre, the
land where this land is at McKinley's or the land where
Charlie Hipps has?
Mr. Lively: We object to that because not relevant at all
and immaterial.
Mr. Combs: He said it was similar, being level isn't the
only criterian to g·o by as to the worth of land.
The Court: Objection overruled.
Mr. Lively: Exception.
Mr. Combs:
Q. Which do you think would be worth th,a more Y
A. About the same.
Q. Over here on Charlie Hipps' land they have a tipple~

Mr. Lively:
ing·.
The Court:
Mr. Lively:
sel.
The Court :

We object to that, that is just a way of testifyOverruled.
Exception. It amounts to testimony by counHe is cross examining him.
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page 154

~

Mr. Combs-:
Q. Isn't there a tipple over there on Hipps'

land?
A. Yes, there is a tipple clown below Charlie's.
Q. The coal company c01npany has a tipple down there 1;:lelow him7
A. Yes.
Q. And Charlie Hipps lives there close 7
A. Yes. .
Q. How close to the road f
A. I didn't pay much attention., the tipple is down below
'the house..
Q. Any ,orchard there f
A. Garden.
Q. Anc.l the road over the Hi}J}Js property goes through the
garclen 1
A. Yes.
Q. Now, do you intend to say, I will ask you again, that the
Matney property where the road is up there, is worth as much
.as the property of Hipps' where the road is over there?
:M:r. Sutberland: We object to that repetition.
The Court: Sustained, he has answered that.
Adjourning time having arrived, court recessed at this time
till nine o'clock Monday morning.
Witness stood aside.
page 155}

Monday Morning
May 3, 1954

By the Court: You may proceed. Call your witness..
C. M. HIPPS,
having heretofore testified, was recalled to the witness stand,
and being examined testified as follows :
DIRECT EXAMINATION.
Mr. Lively: If the Court please, in introducing Mr. Hipps;
we had Mr. Hipps on the stand once before and asked him
some preliminary questions.
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Q. Mr. Hipps, what are you being paid by this coal company

f o:u transporti:ng cga-} over- this road on your property?
Mr. Crockett : Before he does· that we- would like· to ask
him a further- question in the- matte1~· of investigation of the·
similarities·.
Mr. Lively: I believe at this time we mig·ht save some timeby having a short conside:rmtion of this, question.in the absencei
of the- jury.
The Court: All ri~ht-let the jury go out.
· (J nry retired to jury room.)

Mr. Liverly :· If the Court please, in introducing- Mr. Hipps',,
and in part as applicable·to the testimony of the witness·es who
follow him, we are endeavoring to follow what wei
page 156 ~ thought was the ruling of the court as to the admissibility of evidence irr this connection. From
such theuglit as we have· been able to give the matter and such
little investigation as we have been able to make·, we are of
the opinion that it is not proper to undertake to prove the·
amount to whlch: we may be entitled fn this manner. The·
proof of what one person co·uld g·et or got from S'Ome coal
company for use of its land might be substantial evidence and
pertinent to an inquiry as to tbe- damage· to ·the party. But
it, in our opinion, is not pertinent upon the question involved
in this case, whicI1 is the benefit the user receives. Each par-·
ticuiar·caS'e witli reference· to the benefits fa distinct a;nd necessarily dissimilar to any other case, and there are so many
efe.ments that might come in to 'affect this' that it is impossible tog-et eases or situations of such similarity that the amount
paid in the one case would be helpful in the other case. That
is the view tba t we have of this matter and while we, in an
endeavor to follow the court's ruling·, put Mr. Hipps back on
and asked him that questiorr, ancl if the court's ruling is adhered to. we will insist upen his answer; but it is our· opinion
that this is a question exelnsively for expert testimony,. that
is people that know in a g·eneral way of the price made fortlm use of property and know the- situation involved here.
Those two· things, we think, are necessary to qualify a witness
to speak as an expe1·t, and when those things a-re shown, it
· is our opinion that that is proper evidence in th0'
page 157 f case.
Now it is proper, of course, to: sliow the, sur~
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rounding facts and circumstances of the situation and that,
has been done, but to say that McKinley Matney should receive a certain figure because somebody else received a certain amount is, in our opinion, improper evidence ancl ·an im-.
proper method of trying· to prove -the benefits, which is the
question involved in this case. It wouldn't make any difference, or· it might not make, any difference whether a man 's
land was g·ood or bad; it would .probably make no difference·
whether it was a rock bar or a bottom land, it probably
wouldn't make any difference whether he went over his land
five feet or 500, the question is not how much damage they did:
this man, but the benefits derived to them by the exercise of·
the use of the road over l1is property.
·
The Court: vVhat are you o:ffering this evidence for if you
think it is not proper t
Mr. Lively: I think the evidence of the people who followed·
Mr. Hipps, I think it is proper to show the general circum-.
stances, we offered this evidence in what we thought was the
ruling of the court that we had to show similar circumstances
and the price paid for those rights under the circumstances.
Now, as I say, we are trying to follow the ruling of the court.
· The Court: I never have ruled on any evidence of the price
paid.
.
page 158 ~ J udg·e Lively: I understand, but as we understood it the court stated we had to prove this by
showing similar situations and the amount paid for the use o~
those.
The Court : I admitted the testimony offered by the plain..!
tiff as to what was paid for the use of tllis particular land, I
mean this land in question.
l\fr. Lively: I understand that, the plaintiff, we think,
qualified as an expert.
The Court: I am talking about the evidence you offered
as to what McKinley Matney was paid by Abshire and Elswick.
J udg·e Lively: . I think that was undoubtedly admissible,
but the question that comes up in Mr. Hipps' testimony, we
understood the court to rule that in order to make this evidence of l\fr. Hipps' admissible, we must show simila,r conditions, circumstances. We think the only way to sho,v · the
value of the benefits is to let it be estimated by men who a.re
familiar with the general situation. Mr. Hipps hasn't been·
allowed to testify, we are asking him that question at this
time, and at the same time stating to the court that we do not
think an exact similar situation can be shown. There are so
1
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many matters of difference and distinctiveness that apply in
each case.
The Court: I haven't made any ruling of the
page 159 ~ admissibility of the evidence offered. I tried to
make it clear, I did say when you tried to qualify
a witness as to general knowledge, the general knowledge
upon wl1ieh he bases his opinion must be the general knowledge of other sales that are substantially similar in order for
the witness to qualify. I tried to make it clear. For instance, it wouldn't be of any help to a witness, not knowing
what the sale of the use of the land would be, that was entirely dissimilar, but that was gone into for the purpose of
determining the qualification of the witness as to whether he
was qualified to speak if he based his opinion upon the sales
of uses of the land, and I think that is the right ruling, that
is the way I see it any way. But so far as specific instances
of other sales, this is the first time it has been offered, except
the specific instance of the sale by McKinley Matney for the
use of this particular land in controversy.
Mr. Lively: Yes, sir, I think that is right.
The Court: And I have considerable doubt of whether the
court was right in admitting the testimony of the particular
sale that McKinley Matney made to Abshire and Elswick
when all the facts are in. At that time it apparently was admissible, but I doubt if it is in the final windup from what
I know about this the evidence is going to show that was a
forced sale. If it was, that is not admissible.
page 160 ~ Judge Lively: I think that forced sale or forced
use of it is present in all of it. In other words,
that is what makes the right valuable is the fact they have
to use it.
The Court: Yes, but that doesn't go to the real issue of
what the court is going to have to decide in this case. In
case of certain circumstances, if be thinks he has a right and
if he has used it in good faith, thinking he has a right and
when he hasn't been grossly negligent in trying to find out
what his rights were.
Mr. Lively: Yes, we understand the court has been ruling .
against us or trying to.
The Court: One might be bottled up in one of these hollers
in Buchanan County and have maybe half a million ·dollars
tied up, if he bad no way on earth of getting it out only over
another man's land, if that wouldn't be forced sale, I don't
know what would be, and we l1ave that situation and going
to have more of it in this county, and unless there is a fair
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and just rule establi~hed, and this is apparently going to be
a test case.
Judge Lively: Those same matters that this court is mentioning now were all argued before this court and the Supreme
co·urt of Appeals as well in the case· ·of Stokes Company v.
~~~

page 161 }-

.

The Court: But what you are apparently losing
sight of is not the question of whether he had a
right to go over him but the amount of damage to which he
is entitled by going over him.
Judge Lively: I suppose the court used the word damage ·
inadvisably.
The Court: I used it in the same meaning the plaintiff
used it, but of course in a technical sense of spaaking that is
not right and I understand what you are talking about.
Mr. Lively: If we have used the word damage in this case,
we have done it inadvertently and inadvisably, and we have
endeavored to draw that distinction.
The Court: I realize there is a highly technical distinction,
strictly speaking it is not damages. After all damages is
nothing more than compensation to the plaintiff.
Judge Lively: Here it is not, the plaintiff might not have
been damaged at all. He might come in and say to the court
they didn't hurt my farm at all, but they benefitted by the
use of my place, then who is going to benefit by that, the
rightful owner or the wrongful doer, I think that is the basis
of this suit.
The Court: I understand what you are talking
page 162 } about but after all it is a compensation for his land
and that is the procedure you are proceeding on.
How are you going to determine his compensation f That is
not always apparently the way the circumstances such as he
would be entitled to compensation-that is in Raven Red .Ash
v. Ball, but what I had in mind was that I am not at all
sure that that is true in a suit on implied contract in every
instance whether that is trespass. Certainly it is not true in
a bare naked trespass, bec.ause the authorities so hold. The
question in this case is whether it is true under the circumstances in this particular case, I don't know how it is going
to be developed, I am unable to say now, as I have said, it is
going to be determined by the facts of the case, it may be
for the jury to decide.
Jud~e Lively: If I understand the court's ruling, we will
not ask Mr. Hipps this question. We don't believe it is proper
method to prove the value of the benefit and we will follow
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· Tam Shortt ..
what w.e think is. a wrope-r course and let the: court. rule on itThe Court: I tried to make ~yself clear,, if y.ou do not
Qffer it there: i& nothing, for the: co.urt to rule. on..

Mr·.. Lively :.: You. may step aside. l\ir~ Hip.ps.. We. would likC!
to. have Mr. Tom Shortt..
Witness: stood aside·..,
pa~· 163: }

The· Court :-

Let tbe: jmy come in..

(~FoUo.wing pro.ceedfu.g~ in pres-e-nce, of j_u.r:y-•.)
TOJH SHORTT,.
fil1e- next witness; calietl for. a:nd. on beha:l:fr of' the- Pfaintiff~ being
:first duly. sworn, was examined and testined' as; follo.ws:DIRECT EXAM·]NAT.FON_
Mr:..Livefy:One of the reasons we- are· fotroducin:g :Nfr:. Shorlt at this
tiine· is- he lias· to· be- away.
Q. Yonr name fa Tom Shortt r
A . .Yes~ sfr.
Q. How old' are- yon f
.A. Fffty-fimr:
Q. Where c1o you livet·
A. I lfve at SI10rtt 's Gap- in Taze'\'\reil County; I lfve rfgllt Oil!
the lme· irr about 300' ieet of it between Hucbanarr and Taze--

welr.
Q~ How: Iomr nave· you lived irr tlia:t vfoinify r
.A. AH my Iife·.
.
Q. 1Jo you have- any Imsiness in Bucli.anm1 Counfyf
A. I am running a mine orr Dismal now fn B't1cnanan Goun ty..
Q. What cTo you cTo f
·
..A. I limre-· been in tlie- coar ·'business· going- on 19" years as
mine onera:tor.
Q. What mines· nave you ope-ratedf
A .. I Iiave· operated one- on Slio:rft"s· G'ap mine for going· oll'
·
Iff yeaTs~
page- 164 f Q. During- tlie time of your· coaI operatfon of
19 years, that yon nave _operated· a coal mine, have
you seen and known of instances where coal companies paicT
compensation for the· right to haul coal over· va:rfous: pe·opl"e·s,.

Ermxlst'
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A. Yes, sir, I have known of a few.
Q. Have you had some experience in operating under circumstances where compensation was paid Y
A. I have never paid any myself, more than what I am
paying· right at the time, this other land that I am on, I was
paying this to keep from building a road through a man's
g·arden.
Q. In other words you had a right to go through the man's
land, but in order to avoid building a road through the man's
garden you paid something 1
A. Yes.
Q. Do you know McKinley Matney 's land.?
,
.A. Yes, sir, the first fellow that went up in the mountain,
I was up'there about twice.
Q. Do you know where the openings on the Slocum land and
Kroll lands are?
A. Yes, sir, up on top of the mountain.
Q. At that time, was there any other way to get that coal
out except to come down the hollow over McKinley Matney 's
land!
A. No, I don't think there was at that time.
Q. Do you own land yourself Y
A. Yes, sir, I own land in Tazewell County.
Q. In your coal mining do you lease land Y
page 165 ~ A. I leased this coal that I am .now mining·, from
a fell ow at Richland.
··:
· Q. Are you acquainted with the mining area in Buchanan
County?
A. Yes, you mean up on Dismal?
Q. Well, yes, in that area Y
A. Yes.
Q. Taking into consideration your knowledge .of coal min-ing, your knowledge of this situation which existed at the Mc.Kinley Matney property, your knowledge of any cases where
compensation has been paid for going over lands of another,
what, in your opinion, would be a fair compensation for the
right to haul coal over this McKinley Matney l~nd from the
Slocum and Kroll lands, leaseholds?
Mr. Crockett: This question is objected to, immaterial,
irrelevant and calls for incompetent testimony, and for the
further reason that the witness is not qualified to answer.
The Court: I understood the witness to say that he knew
of a few instances of the sale of the use of land to haul coal
over, I think when he is asked and called upon, he is obligated
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to base his answer upon his lmowledg·e of other sales, he
should have general knowledge and not just what he terms
a few, and especially since he has mentioned only one particular instance, under which the circumstances were entirely
different or not shown to be similar at least. The objection
is sustained.
_page 166 ~ Mr. Lively: We save the exception, and we
would like to have the witness' answer for the
record.
Tho Court: Let tho jury go out. (Jury out)
The Court: This is the same situation as you had ,vith the
previous witnesses, only McKinley Matney, I thought he
finally qualified. Here is what you are trying to <lo, you are
asking this witness for his opinion based upon similar circumstances of just a few instances, and you asked him in particular about one and only one.
Judge Lively: If the court please, I don't desire to argue
with the court.
rrhe Court: I just want to get myself clear, I don't want to
argue with anyone, I want to be clear.
Judge Lively: If the court please, ,ve do not follow the
court in his ruling-, of this rule of expert testimony, we called
the court's attention to the case of Kerr v. Clinchfielcl. and
other similar cases. It may not be possible to show a great
number of cases, I imagine in a great majority of cases they
have these rights of way, I imagine these are the exceptions
to the rule only and I don't know how a witness would say
he knew a great many of them; here is a man that has been
right in this general community 19 years, a man
page 167 ~ that owns land, he has some knowledge of the acquiring of rights of way and the prices paid
therefor, and ,ve think that he can tell that, then on cross
examination his knowledge and ability to speak can be tested
and the question of the weight of his testimony goes to the
jury after all that, but it would be utterly impossible, as I
have tried to state heretofore, to show a case of exactly similar
circumstances or of very close similarity; these mountains
are naturally distinctive, you would find more difference than
you would matters of agreement in most any situation you
undertook of it is the view that we have. If they feel like
he is not qualified, they can develop that on cross examination,
then it either goes out or to the jury as to the weight they
shall give his evidence on that point.
The Court: You say, and your contention is that this is
not a case of damage Y
1
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Mr. Lively: Yes., sir.
The Court: The Kerr case was a question of damages, if it
is purely a question of what the sale of the use would be worth
to the other party, then in my opinion it is a different proposition from the Kerr case. That case was a question of damage
.:and here you don't want your recovery based on the damage,
you don't want your recovery based on what witnesses would
go up there and see as damage to the plaintiff, but
page 168 }- you want it on the question of the value of the use
of the right to haul over the plaintiff.
Mr. Lively: That is right.
The Court: And that is a contractural relationship., and
when it is based on that, and you undertake fo put witnesses
on to base their opinion upon other contracts then you must
qualify the witnesses in order to speak and not let him base
his opinion upon one or two or as he saitl just a few other
instances, that would be fundamentally wrong.
l\Ir. Lively: It is our view that the expert testimony is
much more essential in this case than in damage cases, because
the thing that makes this property here more valuable is its
location. I think if this right of way was over a particular
place where you couldn't reach anything to save your life and
if it only extended over his land 10 feet, if it is valuable to
the user, the owner would be entitled to compensation therefor, and the fact that there is a whole lot of coal back of it
or something like that, I don't know of a principle in law
that warrants your going over this man's premises.
The Court: I think you failed to get what I stated about
the case of having a lot of property up in the back of this
or similar instances to that, what I said about that,
page 169 ~ was in regard to a forced sale. That is a hypothetical case where there would be a forced sale,
I am not saying this is a forced sale, I am waiting to see the
facts developed, but if the plaintiff brings bis action in contract .lie will have to base his recovery upon the principles of
contract and not both ways as I see it.
Judge Lively: If we are trying· to base our recovery in tort
to any extent it is very unintentional, we are certainly attempting to base our testi~ony on an. action in contract and
have been and are now basmg our testimony on contract.
The Court: I have tried to make my remarks clear, I have
made them very full trying to make it clear, I may have not
made it clear.
·
·
Mr. Lively: We except to the ruling of the court. May I
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ask him a question or two in the absence of the jury..
: The Court :. Go ah~ad ..

Mr. Lively:.
. Q. Mr. Shortt,. where is this mine that you operate now with
reference to these mines on the Slocum and Kroll tracts that
were operated .by Abshire and Elswick?
.A. I am in the Cary seam, and I reckon this: seam they were
working~ is Clintwood, top seam, right above mine-.
Q. How fart
page 170} A. I would say between quarter and half mile,,
I was never plumb up there~
Q. How long have you been mining up there!
· A. This coming November- will be three years-•.
Q. What other coal people are operating in that rreighbor:..
hood?
A. Sycamore- Coal Company and my truck mines are only
ones np on that branch that I know of~
Q. What coal companies were operating in there in 1951?
A. Well, I believe some of the·se other f eHows were hauling
6:ff that mountain at tha:t time.
: Q. You mean the Stokes Company f
A. Yes·.
. Q. Was anybody operating in that vicinity except you and
the Sycamore Coal Company and Stokes C'ompanyf
A. Not any one else that I Tmow of.
Mr. Lively: While the jury iS' out we will ask the witness
to state what in your opinion would be a fair amonnt for the
benefits derived by this coal company in bringing coal from
1

the Slocum and Kroll leaseholds over McKinley· Matney's
land, taking· all tlle facts and circumstances into considerati~n °l'
A. W eH, I think a reasonable price '\\rould be a:round 15e
per ton.

The Court :- Anything else 6l
Mr. Lively: I think that is all, sir.
page- 171 ~ The Court: I want to sav this. Counsel for the
plaintiff bas just argued to the court that other
similar instances are not proper. The result of this testimony
would be to aJiow the witness to give his opinion based upon
other similar instances. You might as well put in other similar instances if you are going to let this witness name the
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other similar instances when they are not general at all, show
no general knowledge and then give his opinion based on other
similar instances.
·
Judge Lively: If the court please, I didn't mean to argue
that the proof of other instances was not admissible, what I
meant to state was that it was impossible to find a similar
instance. You could take up any particular situation, and
you will find there is more distinctiveness and difference
there with another situation than there is similarity, it is
just not possible to find those things. The .view we have
here, here is a man that is a coal operator himself, he has
paid royalty for the use of a way for himself because it was
more convenient thing for him to do ; he is acquainted with
the coal fields generally and acquainted with the mining in
this community generally, now it is our contention he would
be better qualified to speak, that makes the witness an expert witness, the weig·ht of. it is, to be determined by the
rules of cross examination, and then if the court finally concludes it goes to the jury, it goes to the jury subpage 172 ~ ject to the weight which they desire to g·ive it, but
we do not think that a man has to be qualified
highly to give testimony as an expert and as is set out in the
case df 123 Va., 136, there are· some situations where expert
testimony is the only possible means of showing the fact and
we think this is one of the cases, we think this witness has
abundantly qualified.
·
The Court: I don't agree with you on what your idea of
what the law is.
Judge Lively: ·wen, we move that the testimony of this
witness be admitted to tlie jury.
Mr. Combs: We object.
The Court: Motion overruled. Objection of the defendant
sustained.
Mr. Lively: We except.
Witness stood aside.
The Court: Let the jury come in.
(Jury returned into court room and the following proceedings were had in their presence.)
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ALEX VARNEY,
the next witness, being first duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION.
page 1'i'3 ~ Mr. Lively:
·,
Q. Your name is Alex Varney?
A. Yes, sir.
Q. Where do you live, Mr. Varney!
A. Deel, Buchanan County, Virginia.
Q. How old are you C/
A. Sixty-one.
Q. ·where have you lived all your life!
A. Right around near Grundy here every since I was about
10 years old, in Buchanan County.
·
Q. Have you been here in Buchanan County and seen the
beginning of the coal industry here and watched the development of the coal industry here in Buchanan County since it
started1
· A. Yes, sir, I worked in about all of them, the big ones.
, Q. What various mines have you worked in 7
A. Red Jacket, Harman, Patterson, OakwoodQ. ·where is Red Jacket mine located!
A. Up at Keen Mountain, near mouth Garden CreeR:.
Q. And where is the Oakwood mine located!
A. It was located there where "\Vhaley's tipple is now, on
same foundation, above mouth of Garden.
Q. "\Vhere is Sycamore!
A. It is upon Long Branch of Dismal.
· Q. And what other coal company did you say you worked
for!
·
A. Harman on Bull Creek, and Lynn Camp Coal Corporation on Home Creek.
page 174 ~ Q. Do you know where McKinley Matney's
home is?
A. Yes, sir.
.
Q. Which of these mines that you have worked for is the
closest to McKinley Matney's homeY
A. Patterson.
Q. How near is it to his home!
A. Well, I judge it to be close to a mile, the best of my
knowledge.
·
Q. Are you in a general way familiar with mining conditions and transactions all over the county?
A. Well, practicalJy.
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Q. I believe you .say you have been at McKinley Matney's
homef
A. Yes, sir.
Q. Do you know of cases in the mining areas of Buchanan
County ,vhere the coal companies pay for rights of way fo
haul coal or ·to use people's land for the purpose of hauling
,coal 1
A. Yes, .sir.
Q. "\Vhere were those transactions, I mean in what part of
the countyi
. A. 1Vell, one particular one I went and looked at was up
here on Gar<len Creek on John l\foGlothlin 's property~ I believe..
Q. How far is that from McKinley 1\tlatney':s property!
A. I don't know exactly., that was on Garden Creek and he
lives up on Dismal.
Q. Now what other cases do you know of where coal companies have paid for rights of ,vayj
A. vV~ll, I looked at another road at Six and
page 175 } Twenty Mile Branch, that will compare as about
the same as J olm McGlothlin 's road.
Q. Did you also know or learn of the prices which were
paid in the various transactions that you knew of for use
of the various roads 7
A. Yes, sir, those two places were paid for.
Q. Can you at this time recall of other instances where you
know of rights being used over peoples' lands?
A. Oh, yes, we have different places, several of them, upon
Prater, upon the river, down the river, plenty of them.
Q. Do you own land, Mr. Varncyi
A. Yes, sir.
Q. How long have you owned land 1
A. Well, arouncl twenty some years, I guess, I lived where
I am now about 17 years.
Q. Do you know in a general way, I mean, of the benefits or
the value of the benefits which the coal companies derived from
the use of the rights of way over peoples' lands t
A. Yes, I think-(interrupted)
Mr. Crockett : Don't tell the figures now.
A. ( Continuing-) I am not going to tell no :figures but there
are places that I know of that has been worth considerable
_
money looks to me like to the c>oal companies.

Supreme- Ccimrt of' Appeals; of Vi~m..

I32

..Lllex. Var'Xl,e.y ..
The Court.:: 'The. question w.as. intended, the way he put it,.,
was to ask you if you were acquainted with the sales of the
use of property for that purpose of hauling coal
page, 17.6 ~ over· the property of o.thers,, g_enerally. throughout
this. area here ..
A .. I 1ia~e· not worked in none of· these: h-uck mines. any,,
nothing more than I hav.e j_ust heard other people-talk..
Mr. Lively:.
Q.. But you doi know· or- have. ~nerali kno:wledge• f ram th&.
g,eneral info.rmation that is. talked around over the. county
oo vmat .thooe. rig)l.ts. are, worth to the companies Y.
A .. Yes,, (inte-rrupted).
Mr. Combs:. We, object to the leading..
']he- Court:. Sustain~d because leading_

Mr: Lively::
· Q~. State wli:et:h.e1r- ~n~ not yorr have- generaI knowledge· of the
values. which the coal companies. r~ceived :for· transporting:
eoal OiVer peo.ples' lands ..
A .. Wei, I would· say tne· places: J Iooirnd at,. esp:eciailly twQl
0f them, were- in bottom Iand,. good land ..
. Tlie Courl :- Wart a minute,. that IS wliat I am trying fo find
~ut, if you have a general knowledge or whether you are basing your· Imowledge· upo.n a: few instITT1ces,. that is what I am
1irying;.tG>~ fi:nd onf..

Q~ Have you a general lmowiedge, base·d on generaI information of the properties: geneirallyf
A. I tnfok I nave.
page· 177"

f

Mr. LiveTy :.
Q. I beii'eve you- na-ve oeerr at tlie home of McKiniey Matney ancT know wliere this coal was ·o:r"Otrgnf ow.e:r
liis place from the Siocum and Kroll Tands·f
A. Yes, sir.
.
Q.'. Was there- any otlier· pracficaf way wliereoy tnaf coaf
couTd liave· oeen removed from tI1e mines- to the railroad exeept to, rome over McKinley Mainey "s rand r
A. I didn't see· any.
Q. Taking into consideration your generaI knowledge ·of
ecnmlitions. in Bucnana:n County, and your knowiedge and in-
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formation as to coal mining in Buchanan County, your knowledge and information as to the benefits which the coal companies derived from the exercise of rights of hauling over
peoples' lands, and all of the facts and circumstances existing
at the home of McKinley Matney and at his land, which you
observed when you went there and looked it over, taking all
those things into consideration; I will get you to state what,
in your opinion would be the reasonable benefits to this coal
company for the privilege of moving its coal over the McKinley Matney land.
· Mr. Crockett: Counsel for the defendant object to this
question for the reason it seeks immaterial, irrelevant and
incompetent testimony and for the further reason the witness
is not qualified to speak and to answer that question.
The Court: The objection is overruled, he
page 178 } niany answer.
You may answer, based upon your general
knowledge.
Mr. Crockett : Counsel for the defendant except to the
ruling of the court.

A. Well this piece of land in particular, I have known it
since I was a small boy and the fence was right out here at
the creek and the hollow goes up like that (indicating), this
is bottom land here, and the best of my knowledge, we didn't
measure it, it is about 15 feet wider and on up yonder it is
about 20 or 25 feet wide, but all told it is about 750 feet long
but there was no doubt but that the fence was set over up
here.
Mr. Crockett: We move to strike his answer because not responsive to the question.
The Court : Sustained.
Mr. Lively:
Q. The question, Mr. Varney, was, what would be a reasonable value for the benefits which this coal company enjoyed
by using this land for the purpose of hauHng this coal out
from the Kroll and Slocum leasehold, what would be a reasonable price in your opinion?
Mr. Crockett: Objected-to.
The Court: Obiection is overruled.
page 179 } Mr. Crockett: Exception.
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A. About 15c per ton.

Mr. Lively:
:· Q. Is that your best judgment?
A. Yes, sir.
CROSS EXAMINATION.

Mr. Crockett :
Q. :Mr. Varney, where do you live!
'
A. I live up here at Deel, five miles up the river here.
Q. Mr. Varney, how long· have you lived up there at DeeU
A. Approximately 17 years.
Q. What land do you own 1
A. I own property on both sides of the river, I have two
acres on the old Bogle Slone place across the river, and I own
a lot 75 feet front and 226 feet long· over in Deel up from the
post office.
Q. \:Vhat do you do, what is your profession or occupation?
A. My occupation right now is carpenter.
Q. How long have you been a carpenter?
A. Not too long·, I have been a miner for about 41 years.
Q. How long have you been a carpenter?
A. About a year.
Q. ·what were you doing before thaU
A. Mining, worked for coal companies.
Q. ·what did you do in tl1e mines?
A. Laid track.
page 180 ~ Q. And that's been your occupation?
A. For years, yes.
Q. And you spoke that you had worked for, I believe three
or four companies?
A. Reel ,Jackett, Sycamore Coal Company, Oakwood, Lynn
Camp and Harman.
Q. ·were you laying· track an that time?
A. I loaded coal part of the time at Harman then went on
track.
Q. Have you been a coal loader or track layer in the mines
for those companies?
·
A. Yes, sir.
Q. You didn't run the mine, you were not in any executive
capacity?
A. No, sir, just worked as a laborer.
Q. You just :worked as a laborer all that time Y
A. Yes.
· ··
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Q. Now, Mr. Varney, you ·said tl1at you had a general knowlcedge of wl1at would be a fair compensation for wheclage, do
you know of an instance of your own knowledge where wheel:age was JJaid, I mean not what somebody told you, I mean
from your own information 1

l\fr. Lively: I don"t lmow if I understand what you mean
wheelage.
Mr. Crockett: vVheelage for hauling coal over a man'$
property.
A. Yes, sir, I know of several instances where they .haul
with trucks.
page 181} Q. Do you know what they paidf
A .. Some of them paid lOe.
Q. Did you know what they paid t
A. I know what they told me.
Q. You are a coal miner and somebody told you tha.t somebody else paid a certain sum for hauling coal over somebodyi
A. Paid royalty, yes.
Q. Paid royalty, hauling privileges, or wheelage?
A. For hauling.
Q. But the amount you do not know?
A. No, sir, I won't state that.
Q. You don't know of a single instance of it of your own
knowledge 7
A. Nothing only what I have been told, because I haven't
worked in any of those truck mines at all.
Q. You don't know over what land the coal was hauled?
A. Yes, I did, where I went and looked.
Q. And you were in two places?
A. I went in four places.
Q. You ,vent upon Garden to the McGlothlin place and the
McKinley Matney place?
A. And I went to Hurley and to the Six and Twenty-Mile
Branch.
Q. Oh, you were one of those men that McKinley Matney
bad out on the trail the other day making witnesses out of
them?

Mr. Lively: Well, we object to that gTandstand speech.
Mr. Crockett: Well, I will ask it another way.
page 182 ~ Sustain that and I will get to the- same place,
Judge Lively.
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Judg·e Lively: Well, there is a difference in doing it the
right way or getting to the right place.
Mr. Crockett : I am glad we agree on one thing.
The Court: Neither of you are doing it right, stop the argument and go ahead.
Mr. Crockett: I beg the court's pardon.

Q. You went out with McKinley Matney, who went with
yo-qf
A. Mr. Bill Looney and Elmer Ward.
Q. And then you went over to Mr. Hipps' placef
.A. Yes, sir.
Q. And yon went over and looked at his land f
A. Yes, sir.
·
Q. You knew his land before f
A. Yes, I have worked on it, I Imve worked everywhere in
Buchanan County, worked for lumber company there.
. Q. Yon told tllis court that you had a general knowledg·e
of what had been paid for the easement rigllts for hauling coal
over land, and I use the word again, general knowledge.
A. Well, I think I have, sir.
Q. You think you have, and you have known of four instances and yet you say you have a general knowl·
page 183 ~ edge.
A. I think I have.
· Mr. Lively: · That is excepted to because it misquotes the
witness, the statement of the witness was he had visited four
places, that wouldn't im;licate his knowledge was confined to
those four places.
The Court : Go ahead, he has answered.
Mr. Crockett:
Q. Do you think four instances is general knowledge of the
wheelage in Buchanan Countyf
A. I ha_ve been over plenty of those roads, but I haven't
worked at any of these mines, but I have been over the roads.
Q. Do you lrnow anything· about tl1e rights of way, I mean,.
you Imow now about them in a general way?
A. I don't know anything about them only what I have
been told.
Q. You could see thmre was some coal hauled over a piece
of land?
A. Yes, sir, I have rode the trucks to and irom the mines
with the boys that hauled the coal.
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Q. What was paid, if anything, for wheelage rights, haulage rights or easement rights, you don't know, do you Y
Mr. Lively: vVell, we object to that.
A. I wouldn't state positively for I don't know personally.
Mr. Crockett: Now we move to strike out the
evidence of the witness for the reason he is not
qualified and for the further reason the answer
was incompetent.
The Court: :Motion is overruled.
Mr. Crockett: We except.
page 184

~

·witness stood aside.
TOM SHORTT,
the next witness, having heretofore testified, was recalled and
testified further as follows:

DIRECT EXAMINATION.
Mr. Lively:
Q. Mr. Shortt, from your personal business experience and
from your observation and information, I will get you to tell
t11e court and the jury whether or not you have a general
knowledge of the value of the benefits which a coal company
would receive for hauling coal over the lands of another in
this county and in the coal fields of this county.
A. You meanQ. Whether you have a general knowledge or general information about what is right and what is proper for a coal
company to pay for the use of rights of way to haul coal over
another's land in the coal fields in Buchanan County.
A. Well, I do, if there is no other way to get out over a man
I would think (interrupted)
page 185

~

Mr. Crockett: Wait a minute, we object.
The Court : .Sustained.

Mr.Lively:
.
Q. The question is, without stating anything about the
particular situation, whether or not you have a general know1edg·e of what would be the benefits which a coal company would
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receive for the privilege of hauling· its coal over the lands of
a party in the coal fields of this county 1

Mr. Combs : Don't give the amounts.
Mr. Lively: I am not asking for any amounts, I am just
asking- if be has a general know ledge.

A. Well, as a general rule a man would tell what it would
be worth.
·
Q. You can answer whether or not you have a general
knowledge of it, you can say, yes, I do, or no, I do not.
A. I have done answered it once, that is enough, that is the
only thing I have to say about it, I think I have made a. statement of what I tllink about it.
Mr. Lively: Now, we move that this witness' testimony
given in the absence of the jury be admitted to the jury.
Mr. Combs: And we object.
The Court: Sustained, he hasn't qualified yet.
pag-e 186 ~ i\fr. Lively: We save the exception.
The Court: He qualified his answer by putting
a condition in it.
Mr. Lively: He had already stated in the course of examination that that condition existed here, I think you will find
in his testimony that there wasn't any other way to .get out
here except over this land, so it was a. condition that existed
here.
·
The Court: You asked him about bis general knowledge
of conditions tllroughout the county, that was what you were
trying to qualify him for.
Mr. Lively: Yes, sir, but the court said he was not permitted to answer because his answer qualified it by a condition. He m·ade that condition by saying in this case there
wasn't any other way to get out, and I imagine that is true
in a good many cases. If thev had a better or cheaper way of
getting- the coal out, why of course they would use it.
The Court: ·what I wanted to know before I permitted him
to answer was if he had a general knowledge of the price paid
for usage of this kind, that is, the use of land for hauling coal
over it.
page 187 ~ Mr. Lively: Yes, sir.
The Court : And he restricted his answer and
that is the reason I sustained the objection.
· Judge Lively: All right, sir, and we will rely on our exception.
·
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The Court: And it is apparent to me from all his testimony
that it seems to me that :Mr. Shortt is not qualified. I think
:apparently he is trying to base his testimony on a few in:stances a.s he happened to know about, and those instances
were not shown to be similar, or dissimilar as far as that goes.
In these kind of cases it seems there are three rules that
:some courts have recognized, one is in regard to particular
instances, but I am not ruling· upon particular instances be.cause there is no evidence been offered so far.
The third rule that some courts adhere to, the one they gen,erally adhere to, followed in Virginia, if you show the witness' general knowledge, and sale in regard to the kind of
property of rights in 9.uestion, then he may give his opinion
.us to that general condition, or .sale generally.
Witness stood aside.
page 188 }

l\foKINLEY :MATNEY,
the Plaintiff, having heretofore testified, was re-called and testified further as follows:
DIRECT EXAMINATION.
Mr. Lively:
Q. You have already testified in this case, Mr. Matney?
A. Yes.
Q. You are the son of Fullen Matney?
A. Yes, sir.
Q. I believe it is in evidence that your father acquired the
land, of which your property is a part, from your g·randfather,
Walter Matney, is that right?
A. That is right.
.
Q. I hand you here a paper dated the 10th day of March, 1
believe, and ,ve will get you to look at that and say what it is 7
A. That is the deed my p;randfather made to my father.
Q. Does that cover your land f
A. Yes.
Q. Can you read that deed?
A. I don't know wl1cther I can read it or not.
Q. Let me have it and I will see if I can read it, I will now
read this deed and ask you to watch as I read.
(Reading·) This deed made on this the 10 day of March,
1906, by and between ·waiter Matney and Mary Matney, his
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wife, of the first part, and Fullen Matney of the second parl,.
all of the County of Buchanan and the State of
page 189 f Virginia.
"'\Vitnesseth: That in consideration of the sum
of One Dollar in lrnnd paid, ancl the love and affection they
have for their son, Fullen Matney, the receipt whereof is hereby acknowledged, the said Walter Matney and Mary Matney
doth grant, bargain, sen and convey all that piece piece or
parcel of land lying and being in the County of Buchanan, and
the State of Virginia, on the waters of Long Branch, containing one hundred and fifty acres, be the same more or less, and
bounded and descdbed as follows, to-wit: BEGINNING at
a; fallen ironwood near a spring, and thence to a fynn and a
locust and cucumber-do you know where those corners are f
A. Yes, sir.
Q. (Continuing reading) "about half way up sugar tree
hollow, and thence to a large rock on a spur, and thence to a
chestnut oak and hickory on a knob''-do you know where
those corners are!
A. Yes, sir.
Q. (Continuing) ''between Giles hollow ancl Sugar tree
hollow, and thence with said spur to a locust on trie ridge between Long Branch & Hail Creek", do you know where that
is?
A .. Yes, sir.
Q. (Reading) "tllence to a corner of Giles Compton, and
with lines of the same to a sassafras on a spnr, H do you know
where those corners are 1
A. Yes.
Q·. (Reading·) "between Sulphur Spring 110llow
page 190 ~ and Booker fork, and thence with lines of a Eleve111
Hundred acre survey, with lines· of the same crossing the right hand fork to a beech and a rock in a line of hundred and thirty-seven acres,',. do you know where those Jines
are!
A. Yes.
Q. (Reading} "and with lines of the same to a twenty-six
acre track on the fork ridge,'~ do you know where that isf
A.. Yes.
(J. (Reading·} '' and with reverses to a chestnut oak on a:.
spur between Crow Hollow and Road Hollow, and thence to
the. beginning.
'' And the parties of the first part exc-ept all the oak timber
on the 1right hal)d side· of the Long branch from 18' inches· and
upwards, and the right of to move, the same if the said v.Valter
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Matney does not sell and convey the said timber, the said
timber shall fall to the proprietor of the said land; and it 7s
further covenanted and agreed that this is to be Fullen
Matney 's entire part of all our ·real estate when we decease
our natural lives; and the said Walter Matney and Mary
Matney do covenant they will warrant generally the propercy
hereby conveyed; that they have the right to convey the said
land to the said Fullen Matney; shall have quiet possession
of the said land, free from encumbrances; they will execute
all such further assurance as may requisite, and that they done
no act to encumber the same.
'' Witness the following signatures and seal:
page 191

r

''WALTER MATNEY

(Seal)
(Seal)

''MARY MATNEY

''Virginia, County of Buchanan,

.1

I, D. P. Woosley, a Justice of the Peace in and for the
County of aforesaid, in the State of Virginia, do certify that
·walter Matney and Mary Matney, his wife, whose names is
signed to the foregoing ~leed, bearing date on the 10 day of
March, 1906, have acknowledged the same before me in my
County aforesaid.
"Given under my hand the 10 day of March, 1906.
"D. P. WOOSLEY, J.P."
"Virginia, Buchanan County, to-wit:·
"In the Clerk's Office of the County and State aforesaid,
the 7th day of April, 1906, the foregoing writing· was presented and admitted to recoi"d, and tog·etl1er with the certifl..:
cate of acknowledgment recorded in Deed Book No. 31, page
324.

'' Teste:
JO HIBBITTS, Clerk.''

Is that the original of your father's deed Y
A. Yes.
Q. Is. it recorded as above indicated Y
A. Yes.

II
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Q. And I believe you say you know the lines around that
tract of land described· in that deed Y
A. Yes.
Q. Do you know or remember when your father got this
deed?
A. No, that was before I was born, I was born
page 192 ~ in 1912.
.
Q. When do you first remember or a.bout when
do you remember of your father being in possession of this
land?
· A. He was on that land when I was born.
Q. I will g·et you to state whether or not he had exclusive
possession of it during all of the time of your life?
A. Yes.
Q. Did he claim all the land conveyed by this deed Y
A. Where he lives now, on the same property.
Q. On this same land!.
A. Yes.
Q. Has he lived there all the time Y
A. Yes.
Q. Did he claim to the extent of the boundaries of this deed Y
, A. Yes.
Q. Did anyone else have possessio"n of it at any time, if you
remember?
A. No.
Q. How far back can you remember, you were born in 1912¥
A. I remember in 1924.
Q. You can remember from 1924 on, your father has been
in open, exclusive and notorious possession of this land and
claiming to the boundary lines of this deed Y
A. Yes.
Q. Now, I believe that he conveyed to you two tracts of that
land, is that correct?
A. Yes.
Q. That is the tracts of land that you intropag·e 193 ~ duced the deeds on in the beginning of this trial,
is that righU
A. Yes.
Q. You have stated that you know where the boundary lines
of your father's tract of land are, I will get you to state
whether or not you know wher~ the boundary lines of your
own tracts of land and each of them are Y
·.
A. Yes, sir.
:,,
Q. Do you know all of your boundary lines Y
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. A. Yes.
Q. I will g~t you to state what part of y011r daddy's lands

your land is located on.
A. My part is located near llis home, right around where
his house is, it takes in some of his bottom lands.
Q. Is your property above or below his house 7
.A. Well, it would be on what you call above, it is on the left
:and the right, on both sides of the creek.
.;
Q. 1Vhen these conveyances were made to you, I will get
you to state whether or not you went into possession of these
lands at that time, at the time your deeds were madeY ·
·
A. Yes, I did..
Q. Who has been in possession of that land since you got
you.r deeds for it f
A. I have..
Q. Has anyone else been in possession of them?
A. No.
Q. Have you claimed them exclusively since that time you
got your deeds?
page 194 } A. I have.
Q. I believe you built a couple houses on one
tract?
A. Y.es.
Mr. Lively! We offer this deed of Fullen Matney in evi"."
dence and we will have the stenographer to make a copy of
it and file as they desire to keep the original. ( Copied, as
counsel read, starting on page 188-Exhibit No. 3 P.
The Court : All right.
Mr. Lively! I suppose, sir, we will have to read those deed~
to McKinley, we didn't do it, that is the deed book.
Mr. Crockett: So far as the defense is concerned you may
consider them as having· been read.
Mr. Lively: ·well, I don't think there is any use of it, but
you gentlemen said you wouldn't agTee to anything. Then
it may be considered, as I understand it, that those deeds have
been read to the jury and are available to counsel on either
side for anything they desire to show T
Mr. Crockett: Yes, sir.
Mr. Lively:
.
.
·Q. Mr. Matney, I believe you stated, with reference to the
Abshire and Elswick mining, that you told Abshire and Els-

Supreme C'ourt of Appeals of Virginia.

144

llicKfoley Matney.

page 195

f

wick, after the court Imel clccidecT in your favor on
this right of wa.y, that they could take their property and equipment out of' there withm~t any

eharge·f
l\fr. Combs·:- That is- obje¢ecl to, that purports to detail!
something that the witness may Imve saicT, we think he should
ask the witness· questions. We obje·ct to it.
The Court: )Jc stated that he told them that.

--Mr. Liveiy:- · .
Q .. Yon have stated tba:t f
A. Yes, sir.
Q. Now, was there another party that was· up there mining
in the same neighborhood, at the same time when this suit was
decidedf
A. Yes.
Q. Who was tliat f
.A. That was Lester and there was another party, Bill
McGiothlin.
Q. Did these parties both have their equipment up there at
that timef
A. Yes, sir.
Q. Did you make any statement to Alvin Lester and :M:cGlothlin with reference to getting their equipment out over
yourlandf

Mr. Combs: We object, a statement made by him to somel>O'dy else not concerned in this suit.
TI1e Court: ,v11a.t is the purpose of that f
page 196 f Mr. Lively: These gentlemen took tlle position
the other day, aIJcl I think it impres-secl the court,.
that thig man was trying to hold up these gentlemen and they
were Iiaving to pay to get their equipment out.
The Court: There wasn ''t any evidence that I recall for
making· any sale to Lester for the right to use the land 7
Mr. Lively: That fa true, but I1c was mining up in that same
hollow and I tJJink we are entitled to show if this man told any
o:fi' the-se people who were mining· up tllere that, ''I am not g·ofog to charge yon if you want to bring· your machinery and
equipment out."
The Court: I can see how the relevancy of tI1e other would
l>e admissible since he brought in the question of' the sale to
Abshire and _Elswick for the right to haul coal,. but I can't see
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any relevancy of what he might have said to Lester, be didn'tmake anv sale to him.
Mr. Lively: It would seem to me that if you have three·
men that are exactly in the same situation with reference to.
bringing property over your land, and you show that one was
permitted to bring his property over without any charge, that
the fact that the other two were also permitted would be some
evidence that the same rule applied to all of them.
page 197 ~ In other words, a man has a right to let them out
or not let them out.
·
The Court: I will let him answer, the relevancy of it is not
very clear to me.
i
Mr. Crockett: Exception.

A. No, I dicln 't charge them anything, I told them they
could bring· their equipment out any time they wanted to bring
it out.
Mr. Crockett: That answer itself shows the irrelevancy of
it, the fact that he didn't charge one personMr. Combs: He may have had some reason for not charg-

~ ~fil

•.

Mr. Lively: I think it was perfectly all right and within bis
rig·ht to have charged all of them.
·.
The CoHrt: There is no question here so far as I can see
for the jury to pass upon any rights. I don't see any relevancy
of it but I have let it in and I will let it stay in.
Mr. Crockett: "\Ve except to the ruling of the court.
The Court: Sometimes the relevancy may occur later.
page 198

~

1\fr. Lively:
Q. Were they all tbe people that were mining

up there for the Stokes Company at that time?
A. Yes.
Q. Mr. Matney, when you were on the stand here Friday
afternoon, you made some statement to the court about the
survey which Dock Baldwin made of the area mined on the
Slocum and Kroll lease, and I think used to calculate the tonnage removed. As I recall at that time yon stated that you
all started at the main entrance and then surveying- around
on the outcrop to the left to a point where the main entry came
out on the back side of a knob. Now, since that time I will get
you to state whether or not you have gone back to this mine
and made a further examination of it, along· with Mr. Elswick,

146

Supreme Court of Appeals of Virginia.

McKinley Matney.
and what you found with reference to that, where did you
sta.rt, whether on this main entry or some place other than
that, ancl where did you end up, whether on the main· entry or
somo place else 1
·
· A. He had started out here and mined in, we put our stake
where he started in mining, so we started there and went
where it would have been straight on the other side. He
showed me where they ,vent in about 75 feet, they dropped
back here where it would be about 100 feet back here straight
through, and it had been solid coal from where he first started
our survey would have been correct, but since he dropped back
10.0 feet, where he made that turn, we had about half of 100
feet over on this back side over here, it had been mined out
he showed me.
Mr. Combs: "\Ve move to strike out the answer
page 199 ~ as detailing testimony of somebody else.
The Court: Sustained.
Mr. Lively: If the court piease, the testimony of this
witness we are endeavoring to introduce is favorable to the
defendant.
· Tho Court: I understood what he is driving at.
Mr. Lively: ·we understood when Dock Baldwin was here,
we started at this main entry here and drove it straight
through here.
.
The Court: Depends ou what direction you go straight
through.
Mr. Lively: If the Court please, if the court will let me
finish, instead of starting where we thought this main entry
was, they started over liere 100 feet to the right of this main
entry and instead of stopping where we thought he would
have stopped over here, they stopped 100 feet to the right of
where we thought this main entry should have come out. In
other words, we took in an area 100 feet in width to the right
of where ,:ve understood it and that included some area that
had been mined out.
The Court: I understand what you are talking
page 200 ~ about but what I am having to rule on is the witness' statement.
Mr. Lively:
Q. Where did Dock Baldwin start on this survev at the
front side of it, at the main entry or to the right of the main
entry!
A. Wher<\ he showed me, it was 100 feet to the right.
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Q. You started 100 feet to the right of what was actually the
main en try f
A. Main cut.
Q. And where was it you ended up with reference to where
the main entry came out, was that 100 feet to the right or at
the same place 7
A. It was 100 feet to the right.
Q. So in measuring this, you took in 100 feet more to the
right than you thought you were taking in j
A. Yes.
Q. A strip 100 feet wide through that mine that they didn't
take you were taking iu 1
A. And he ,vent in to mine (interrupted).
Q. Well, just answer my question, did you do that or did
you not]
A. Y cs, from what Elswick showed me, we were 100 feet to
the right too far.
·
Q. Did Elswick and ...t\.bshire mine that area of 100 feet to
the right?
·
A. Elswick said he mined about 75 feet of it.
Q. And there was some of that coal to the right taken out
by previous mining?
page 201 } A. Yes, sir.
Q. About how much of that had already been
taken out, that is, of that 100 foot strip i
A.. Something near half of it, the way he explained it.
Q. Did you go back there with Mr. Elswick, who did go this
morning and look at it f
A. Yes, sir.

The Court:
Q. Do you know where the lines that Dock Baldwin ran,
that he says he ran straight through this knob?
A. Do I know where it is aU
Q. Yes.
A. Yes.
.
Q. Do you know where it came out on the other side?
A. Yes.
Q. vVell, do you know where the entrance, this main
entrance that Elswick said they drove through .jhat mine, do
,
you know where that came out?
A. Yes.
Q. ·where did that come out with reference to where Dock
Baldwin ran his line 1
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A .. Well,.. it came out about 100. feet on the left of Dock
Baldwin's survey.

Mr. Lively:
Q. In other words, as I understand it,. Dock Baldwin took
in a strip there about 100 feet wide and measured and calculated· that that vou don't think he took int
page 202 ~ A. I knew he took it in,. but Elswick showed me
thereThe Court:
Q. Did Elswick point ont to you there on the ground 1.
A. Yes, he pointed out where we started,. tl1ey mined it out
there but when they got· in about 75 feet back1 this was removed, then they fell back on another main entry, which would
be setting back 100 feet from where we started~
Mr~ Lively~
Q. In other words tl1e· area that Dock Baldwin measured
there included a strip 100 feet to the rig·ht of what this entry
went to!
A. Yes.
Q. And you showed ::M:r. Elswick. where Dock Baldwin set
his instrument-on the back as well as on the front?
A. Yes, sir.
Q. And JM:r. Elswick knows where this entry went throug·h f
A,.. Yes.
Q. Mr. Matney, while tllis controverny was going on be-tween you and the St9kes Company with reference to mining
this coal, did the Stokes Company enter into a contract in
writing· with yon t
A. No.
Q. I mean while yon were disputing up there 1 did you all
enter into a written contract?
·
A. Oh, yes, you mean to give tI1em a right to use it f
Q-: A temporary rigI1t to use itf
page 203

~

A. Yes.

Q. ·who prepared that contractf
A. George Sutherland.
Q.. ,Vho was· Mr. Sutherland representing at that time f
A. Me.
Q. Did the Stokes Company agree to that, them and their
counsel?
A. Yes.
Q. What was the nature of that contract i·
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Mr. Combs: If there was such a contract, I guess that would
be the best evidence of what it contained.
.
The Court: The objection is sustained.
Mr. Lively: I don't have the original, I have it as printed
in the record of the court.
Ivlr. Combs··: We don't object to the copy it in the printed
record.
Ivlr. Lively: I hand you here the printed record in the Supreme Court, in the case of William S. Stokes, Jr., Incorporated v. McKinley Matney, look on pages 68 and 69 of that
record and see i:f that is a correct copy of this contract you
are talking about.
Mr. Combs: What is the date of tliat, did you say!
Mr. Lively: The 20th of April, 1951.
page 204 ~ Mr. Crockett: We will want to be heard on this,
in the absence of the jury, if he offers it.
Mr. Lively: Yes, we will offer it for a particular purpose.
The Court: Let's get it offered first.
The ·witness : Yes, this is it.
Mr. Lively: ·wm you read that contract,
Mr. Crockett: vVe object.
Mr. Lively: If the Court please, we desire to offer this contract as found on pages 68 and 69 of the record, for the pur. pose of showing the understanding and agreemet1t and intention of the parties, that plaintiff, McKinley Matney should
be compensated for the use of his land as a haul way for the
Stokes Company for coal transported from the Slocum and
Kroll leasehold.
The Court: If you want to he heard on it, I will hear you
in the absence of the jury, in chambers.

of

("\Vhcreupon, the court, counsel and parties retired to the
Court's chambers where the following transpired in the absence ·of the jury).
pag-e 205

~

Mr. Crockett: Counsel for the defendant object
to the introduction of the contract in evidence for
the reason that it shows on its face that anything could be paid
to the plaintiff for use of the haulway over biR land was '' damages cu used by granting of the temporary injunction", that
is, that the plaintiff cannot, under this instrument, recover
anything· except damages and the plaintiff's counsel have time
and again taken the position that the plaintiff is not seeking
damages in this case.
Mr. Lively: If the Court please, it is the contention of the
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plaintiff in this case that in the beginning- of this controversy
and throughout the controversy, the defendant, Stokes Company, contended that it had the right. to go over the fee simple
land as well as the surface land, at least to the extent that no
injunction should be granted against it, and in support of
that contention, as we recall it, it relied upon the case of. In
other words, it undertook to invoke a doctrine which we didn't
think was applicable, and the court held it was not applicable
to the effect that an injunction was granted, but thinking that
the damage would be greater to the appellant, they continued
to use the road during the time of appeal. I think the record
will show that was what happened. Now, we are offering this
contract in this case for the purpose of showing
page 206 ~ their admission and an understanding on the part
of this defendant that it was to pay a reasonable
compensation for the use of this land in event the injunction
was denied, and, of course, the injunction was denied. In other
words, assuming, but not admitting, that the courts indicated
holding that we would not be entitled to compensation in this;
suit if the present defendant asserted its right under bona
fide claim of right.
e arc offering that to negative any
contention of that sort, a11d to show it was the understanding
of these parties, that he wa$ to be paid a reasonable compensation, if the injunction was denied and it was denied.
1.;Ve take the position that the word damage used in that
contract is used in the sense of compensation for use of the
road, and that it evidences a purpose and agreement on the
part of the defendant to pay for the use of the road if the
injunction was dissolved, which it was.
The Court: I have ~ivcn some consideration to the circumstances under which tliis contract was entered into, naturally,
as I have been acquainted with the proceeding from its beg-inning-. It seems to me that ihe effect of this contract was
that this is an express agreement on the part of :McKinley
Matney to gTant to ·wmiam S. Stokes, Jr., Inc. the right to use
the road as it then existed over ]:vlatney's land until the first
day of July, 1'951, and ·wmiam S. Stokes, ,Jr., Inc., by the
same writing agreed to pay for the use of the road
page 207 ~ up to July 1, 1951, in the event the injunction was
dissolved. "Whether or not the use of the word
''damages" as used was used in the technical sense or meant
to mean comp<msation, which would take into consideration
the benefits to the user of the road, it is not necessary at this
time to determine its admissibility. I think the contract is
admissible on the question of whether or not there was a

,v
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promise on the part of the defendant upon which an action
of this kind, in asswmpsit, may be brought. Under such an
.action the plaintiff has a right to reply upon the promises
whether express or implie.d.
.
This contract apparently covers only a part of the time that
this road was used, but that, however, will not affect the admissibility of the contract as evidence of a promise.
The objection to the introduction of the contract is, therefore, overruled.
Mr. Crockett: The defendant by counsel excepts to the
ruling of the court in a<lmi tting the contract in evidence.
The defendant, by counsel, moves the court to strike the
evidence for the plaintiff for the reason that it now appears
that the plaintiff is sueing in assimipsit, when under the terms
of the contract he should have sued in tort.
The Court: The motion is overruled.
Mr. Crockett: And defendant by counsel expage 208 } cepts to the ruling of the court.
( Court recessed for lunch at this time.)

AFTERNOON S~SSION.
1:00 P. l\L
McKINLEY MATNEY,
the witness who was on the witness stand before noon, again
took the witness chair and testified further as follows:

DIRECT EXAMINATION.
:Mr. Lively:
Q. Mr. Matney, yon were on the witness stand and asked
about about tl1e contract that was entered into between you
on the one hand and the "\Vi1limn S. Stokes, Jr., Incorporated,
on the other hand, which was found in the Supreme Court
record, on pages 68 and 69, I hand you the Supreme Court
record, I believe you have already identified this as the contract entered into between you, is that correct?
A. That is correct, yes.
Q. "\~'ill you read that contract i
A. I don't know if I can read it.
Contract read by ,Judge Lively as follows:
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EXHIBIT CONTRACT ..
THIS AGREEMENT MADE AND ENTERED INTO
THIS THE 20th day of April, 1951,. by and between McKinley
Matney,. party of the first part, and. William S. Stokes, Jr.,.
Inc., its successors and assigns, party of the second part:
page 209 ~

·wITNESSETH, Tlmt whereas, on the application of the said second part, the circuit court of
Buchanan County, Virginiar has granted a temporary injunction, permitting it to construct and use a :road for hauling
coal and supplies to its mine, ove1· that part of the tract of
land conveyed to the said first party by Fullen Matney, under
which Fullen Mat.nev sold the coal to C. L. Ritter Lumber
Company, Incorporation, until the 1st day of July, 1951, unless sooner, dissolved, enla1·ged or perpetuated;
Whereas, there is now constructed and in use a road over
the said first parties land; part of ·which is on land owned in
fee by said first party and part of which is on land which the
coal was sold to C. L. Rittei· Lumbc1~ Company., Incorporated;
The said first party agr~es that the said second part, may
use the road already on said land in lieu of ·constructing the
road over and on the land on which the coal is sold;
NOW, THEREFORE, this agreement in consideration of
the premises, and the undertakings hereinafter set out; that
said first party hereby grants to the said second party the
right to use the road now built over his land to haul and transport coal, and any and all products and supplies ·for mining
the said coal, and any and all machinery used in that connection, till the 1st day of July, 1951.
In the event said temporary injunction is perpetuated, then
this use of the said road is not to cost the said second party
anything,_ and is free, but in the event said injunction is dis·solved, then the use of said road is to be considered as damages
caused by granting of the said temporary injunction and
settled for and paid for by the said second party,,
page 210 ~ as such.
.
Witness our liands and seals..
(Seal)

McKINLEY MATNEY.

WILLIAM II. STOKES, JR,. INC ..
By F. H. COMBS ..
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Was that the contract you ref erred to that I just read 7
A. Yes.
Mr. Lively: I here hand you the same Supreme Court
record and will get you to look on page 72 thereof, and see
what you find there.
A. Final decree.
Q. Final decree entered by the Circuit Court for Buchanan
Countv.
A. Yes, sir.
Q. ·was that entered in the case of ·wmiam S. Stokes, Jr.,
Inc. v. McKinley Matney¥
A. Yes.
Q. Is the "William S. Stokes, J :r.• Inc., is that the predecessor
of the Preston Mining Company 1
.A.• Yes.
Q. And are you the McKinley Matney who is referred to in
that decree t
A. Yes.
Mr. Lively: vYe offer tlmt decree in evidence, we are using
the Supreme Court record, if there is any objection on that
account, we will get the Circuit Court records in ·this case,
which are here. (Introduced as Exhibit Final
page 211 ~ Decree).
Mr. Lively: (Reading) This cause came on
this day to be heard upon the bill of complaint duly verified
by affidavit, together with the exhibits A, B, D, E. and F;
notice for injunction dated April 16th, 1951, and duly executed
upon the defendant, McKinley Matney, April 16th, 1951; upon
the decree for temporary injunction, entered on the 19th day
of April, 1951, and expiring on July 1st, 1951; upon the demurrer and the answer of defendant, duly verified by affidavit.
to said bill of complaint filed in the cause on the 8th day of
May, 1951, and the cause having matured was duly docketed;
upon the amended and supplemental bill of complaint duly
verified by affidavit and filed in the cause on the 10th day of
October, 1951, upon the written statement of Geo. C. Sutherland and F. H. Combs, verified by the affidavit of F. H. Combs,
filed in the cause on the 10th day of October, 1951; upon the
decree for temporary injunction, entered on the 9th day of
October, 1951, and expiring on the 15th day of October, i951,
and certificate of Clerk showing that the bond required had
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been duly executed; upon the demurrer of the defendant,
McKinley Matney, to the original and amended bills of complaint, duly verified by ·affidavit, together with its exhibits,
duly filed in the cause on the 15th day of October, 1951; upon
the motion made by counsel for complainant for an injunction on the 15th day of October, 1951, which motion was resisted by counsel for defendant; upon the motion of complainant and defendant, by their respective counsel, made in open
court on the 15th day of October, 1951, that the whole of the
evidence in the cause be· taken and heard orally before the
court, which said motion the Court granted and by
page 212 ~ agreement of complainant and defendant then
fixed the 19th day of October, 1951, as the time
for said hearing, upon the amendments to defendant's answer
presented in open court and filed in the cause on the 17th day
of October, 1951, in the presence of counsel for complainant,
who then received copies of said amendments; upon the order
permitting said amendments to said answer entered on the
18th day of October, 1951; upon the testimony of all witnesses
offered by either the complainant or defendant at the hearing
in open court held on the 19th day of October, 1951; upon
the statements made in open court by counsel for the complainant and defendant, respcctiYely, that tbey, respectively,
desired to offer no further evidence; upon motion of counsel
for complainant for injunction which motion was resisted by
counsel for defendant; and upon the oral and written arguments of counsel for the complainant and defendant, respectively, and the Court not being· then fully advised of his decision took time to consider, and then advised counsel for complainant and defendant that he would announce his decision
on the 22nd day of October, 1951.
And the said cause came on to be further heard in open
court upon the 22nd day of October, 1951, and the Court having maturely considered the matter, and now being- advised of
his decision tl1creon is of opinion, for reasons set forth in
writing, filed in the cause and at the request of counsel for
defendant, made a part of the record; that complainant is
'!1ci~her e_n~itled to an injunction nor to any relief prayed for
m its or1gmal or amended and supplemental bills, and doth
adjudge, order and decree that c.omplainant is not entitled
to an injunction or to any relief prayed for in its
page 213 ~ original or amended and supplemental bills and
doth further adjudge, order and decree, that said
original and said amended and supplemental bills be, and the
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~ame are hereby dismissed; that said cause be dismissed from
the docket, and that the defendant recover of the complainant
his costs in this behalf expended.
Euter this decree., this 24th day of October., 1951.

F. W . .SMITH, Judge.
·was that decree entered in this cause _by the Circuit Court
of .Buchanan County, in this cause between you and the
Willian1 S. Stokes, Jr., IncorporatecH
A. It was.
Q. I will ·get you fo state whether or not that case was appealed to the Supreme Court of Virginia 1
A. Yes.
·
Q. Aud what disposition was made of iU
A. It made the disposition they didn't have any right to
l1aul coal over me.
Q. Is that the case that is reported in 194 Va., 33'9, William
S. Stokes, Jr., Inc. v. McKinley Matney 1
A. Yes, sir.
Q. And you are the McKinley Matney who was defendant in
that case in the Supreme Court,
A Yes, sir.
Q. And is ·wmiam S. Stokes, Jr., Incorporated the predecessor of the defendant over there 7
A. Yes.
page 214 ~ ·Q.
as that case that was appealed from this
court and tried in the Supreme Court of Appeals
the same case as the one in which this decree was entered,
which I just read?
A. Yes.

,v

Mr. Livelv: vVe will offer in evidence also foe case of
vVilliam S. · Stokes, Jr., Incorporated v. McKinley Matney,
which is reported in 194 Virginia, 339, etc, and we also offer
the final decree of the Supreme Court of Appeals entered in
that case, I do not have the book and page l1ere at this time,
but we will g-et it.
The Court: It may be treated as in since there is no objection.

~upreme' Court of Appeals- of Vfoginfa..

156

McKinley Mat'lley.
WHEREUPON, they are filed as EXHIBIT RECORD,, and
EXHIBIT FIN.AL DECREE SUPREME COURT,_ case
William S .. Stokes, Jr., Inc. v~ McKinley Matney.
Mr. Lively:.
Q. Mr. Matney, bas this ·wrniam S.. Stokes,. Jr.,. or its prede-·
eessor, Preston Mining Corporation ever paid you a dime for
hauling ove:t;' -your land t
A. No, they haven't.
Q. Mr. Matney, were you present at the trial and hearing of'
that case of William S. Stokes, Jr., Incorporated v. McKinley
Matney, the hearing held in the court house here Y
A. I was.
Q. Did you at that time hear Mr. Neil Sullivan testify!
A. I did..
page 215 ~ Q. I win get yon to state what,, if anything, he
said the benefits of the company,. that is, the ~tokes
Company, were per ton on this coal.
·

Mr. Combs: We object.
Mr. Crockett: If you are reading, from the record,. what
page is iU
Mr. Lively:
Q. Do you rememberwha:t his statement wa:s as to the benefits!

Mr. Combs ~ We object1 the record is the best evidence.

.A.. Yes..
Mr. Lively :
Q. What was it1
Mr. Crockett: We object, it is ce-rtainly a matter we- want
the. court to rule on.
The Court:. Do you Iurve tbe record f
Mr. Lively: Ycs, sir, I have the record, I am introducing
certain parts of it, and if they want to introduce all of it they
can, but I am a:sking this witness about an admission.
The Court : Objection overruled.
Mr. Crockett: Exception.
page 216"

f

Mr. Lively:
.
Q. What benefits did he· sa:y the StO'kes: Com-
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pany was making on this coal that they were hauling over your
landi
.A.. He said 75c to $1.00 a ton.
Mr. Crockett: We move to strike out the answer of the
witness for the reasons heretofore given.
The Court: I understand your reason given was that the
record is the best evidence 1
l\fr. Crockett: Yes, sir, it is.
.
The Court : I understand he is not testifying to the record,
.he is testifying as to what his own recollection was that the
defendant in that case admitted or stated.
Mr. Lively: Yes, sir.
The Court : If you are offering· the record, the record is the
best evidence. .As I understand it tTudge Lively didn't ask
him about the record, he asked l1im what he said.
Mr. Combs: He asked him what he testified in the case.
Now what he stated, we think, is in the record.
The Court : It may also be shown by the record,
page 217 ~ of course, if desired.
:Mr. Lively: That is all we have at this time.

' CROSS EXAMINATION ..
Mr. Crockett:
Mr. Crockett: They have said time and time again that is
all at this time, now we want to know if he has :finished at this
time.
Mr. Lively: That is pretty hard to look in the future and
we are not prophets, we have to go along as best we can.
The Court: All the court has to say, it is impossible to
predict what counsel on either side will do.
Mr. Crockett :
Q. Mr. Matney, you spoke of the contract and introduced
it a while ag-o, between you and "'William S. Stokes, Jr., Inc.,
dated April 20, 1951, just at the time that contract was entered
into it was discovered tlrnt the haulway passed over about 75
feet of your fee simple land, didn't it?
A. I just forget just how much it was, but there were so
many feet on the upper encl and then on the lower end.
Q. I say it was found tl1at haulway passed over your surface
land and about 75 feet of your fee simple land, tlmt is right,
isn't itY
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Mr. Lively: If the Court please, I ,vant to object to that
form of question, it is a catch-question and it would be impossible for anybody to answer that question intelligently. In
the first place this witness couldn't know when it
page 218 }- was discovered and by whom and the witness
hasn't said anything to indicate that, there was
75 feet of his land it passed over, those things are asserted by
counsel and I don't see how the witness can answer intelligently.
.
Mr. Crockett: Counsel for defendant denies that he made
any such kind of assertion.
The Court: I think the witness may answer whether or not
at the time that contract was entered into it was known by
both parties that this road went over a portion of this witness' land that was in fee simple.
The vVitness : Yes.
Mr. Crockett :
Q. I say that was found ouU
A. Yes.
Q. Well, at that time, that 75 feet was on the upper end of
the haul way, 75 feet or approximately 75 feet, on the fee f
A. I don't recall just how many feet.
Q. You said there was about 75 feet, I am reading from
page 131 of the record of William S. Stokes, Jr., Inc. v. McKinley Matney, Record No. 4003, in the Supreme Court of
Virginia, now you look at question No. 21 and read that.
l\fr. Combs: l\Iake him read it to the jury.

page 219

~

A. (None.)

Mr. Crockett:
Q. Now, that question reads this way, doesn't it 1 ''Now
when the company was hauling over this road, they hauled a
short distance there, maybe 75 feet, over your fee simple land,
didn't they?" and you replied, "Yes, sir." That is right,
isn't iU
Mr. Lively: I want to object to that, I think it is improper,
the witness' mind would naturally be in that question directed
to the fact that they hauled over his land, the 75 feet is thrown
in there and he answered it, of course, meaning that yes they
were hanling over his land, he is really not being interrogated,
he is being argued with.
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Tlie Court: Overruled, tlii.s witness has testified about the
distance in this trial, and he is entitled to ask him about what
he stated in the other trial.
Mr. Lively: Exception.
Mr. Crockett :
Q. Now, Mr. Matney, when the company found that they
were going over about 75 feet of your land, they made arrangements to make a road around aud by-pass that 75 feet of your
fee simple land, didn't they 7
A. They said they were going to build a road around it.
Q. And they were on the ground prepared to
page 220 r build that road, around that 1
A. Yes.
Q. And then after that, this contract was entered into that
was introduced here, wasn't it!
A. Yes.
Q. And then after that the contract ·was entered into between you and ·wnliam S. Stokes, Jr., Inc. and you, so that
William S. Stokes, Jr., Inc. could haul over your fee simple
land, so that it would not build a road around the 75 feet of
fee simple land and over your surface land, isn't that right?
A. So they wouldn't build a road around, if they built the
road around, they would have to come right down throug11
the yard of my two houses.
Q. When I call that western part of that roadway was over
your surface land, that is land under which you did not own
the coal and minerals?
A. "V\T ell, there is a part of it where I o,vn coal and minerals
and part of it isn't, and in coming off the mountain it comes
do,lm and takes so many feet and it kinda leans out a little and
then comes back in down here again, and on the lower end it
takes in a portion of the road.
Q. And on the upper encl this piece you said was about 75
feet long of your fee simple landA. Pro balJly was.
Q. Mr. Matney, do you recall that your father and mother
on January 15, 1951, made a right of way deed to William
S. Stokes, Jr.?
page 221 }

J\fr. Lively: Objected to because irrelevant and
immaterial, and they couldn't have conveyed any
1·ig·hts on plaintiff's land, and didn't convey any rights on
the plaintiff's Janel
The Court: I think it is immaterial whether he knew that
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or not, it might be admissible later on from th~ standpoint of
the defendant,. I don't see any reason for asking the question
of whether plaintiff knew it or not. The objection is sustained.
Mr. Crockett:. We want to except to the ruling of the court
on that, sh-.
The Court : All right ..
Mr. Crockett: What I thought, Your Honor, I don't know
whether I ought to make this statement here or not, what I
had in mind in answering that was the question of good faith
of the witness and it was. not introduced f o.r the- purpose of
showing anything else.
'The Court: I am not sure I understand just what you meanr
if it is a matter that ought to be discussed in the absence of
the jury I win let the jury go out.
(Jury retb:ed.)
Mr. Crockett: What I am referring to,. your Honor,. is this::
This is a deed dated January 15, 1951, from Fullen
page 222. ~ Matney and Nancy Matney, his wife, to William
S. Stokes, Jr.,. Inc. whereby the grantors purported to "grant and lease unto the party of the second part
a right of way for a road at the place where the road is now
being used.'' Record pages 14 and 15. This man, we think,
knew of that deed. He vms cognizant of it, and what I am
asking him is, and what I want to show, is that l1e knew of
that deed, he knew the purports of that deed and thereafter
sought and sued Stokes regardless of the deed that his father
b:ad made to ·that right of way for a road.
Mr. Sutherland: That was three years and eleven years after
the plaintiff g·ot his deeds, what would that have to do with it.
The plaintiff didn't get all the land Fullen Matney owned.
The Court: The rights of the parties for the privilege of
hauling were settled in this previous proceeding and we are
not litigating the rights, it is only a question of recovery for
the use of it.
Mr. Crockett: One part, I tl10ugllt, was being litigated, and
that is this, and that is the adverse claim of the defendant,
and that follows the Wood case in Mr. Minor, and tlmt shows
that is one of the links in the defendant's chain of title
regardless of wl1ether it was good or bad, it was a link in his
chain of title.
·
page· 223 ~ The Court: I don't see how the fact of whether
this witness· knew about it would have anything to
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do with the good faith of the defendant. That might be as a
defense but that is not the proposition here. It is not the
good faith of the plaintiff here, the good faith of the plaintiff
has nothing to do with it.
· Mr. Crockett: May I ask him whether he was there when
the deed was made f
Mr. Lively: That would be objected to for the same reason.
The Court: I don't see any materiality of that. Do you
mean whether the plaintiff was there when the deed was made Y
Mr. Crockett : Yes, sir.
The Court: I don't see how that would make any difference
of whether he knew it or didn't know it, it might make a
difference later on in your defense, I am not ruling on that,
as to what the defendant thought. We haven't gotten to that
phase of the case yet.
Mr. Crockett: .A.11 right, sir.
The Court: Let the jury come in.
(Jury returned into court and the following procedures
were had.)
page 224

r

Mr. Crockett : That is all.

RE-DIRECT EXAMINATION.
Mr. Lively:
Q. Mr. Matney, you were asked a good deal by Senator
Crockett about when the defendant found out that you owned
some fee land up there, and that the road went over it, do
you know when they found out?
A. No, not for sure.
Q. Do you know at all when they found out? Diel you come
to Grundy and keep up with the company, the people who were
representing this defendant?
A. No.
Q. How did you ever know that they found out until they
came up thm·e and made complaint to you?
A. I didn't know until they come.
Q. Was your deed here of record to this fee land?
A. Yes, sir.
Q. Was there any difficulty in their finding out that you
owned it, if they had looked for it?
A. No, it was on record.
Q. Did you ever mislead them about owning the fee land Y
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A. No, sir.
Q. And all of the two acres is in fee?
page 225

~

lvir. Combs: No.
Mr. Lively: vVait a minute, let the witness
answer.

Q. Is all this two acres owned by you in fee according to
this?
A. So far as I know it is.
Q. Well, you have introduced your deed here?
A. Yes, sir.
Q. Is there any exception in the two acres or do you own it
all in feet
, A. (None.)
Q. I am talking about the two acres now.
A. I believe the two acres comes down as the creek comes.
Q. I am not asking you about a creek, I am asking you if
you own that two acres?
A. On the lower end is just a little small strip is on the
surface, I think.
Q. What is on the surface?
A. Of them two acres, the upper end of it is on fee, except
little strip on the main lower end.
Q. You mean that this fee tract over-laps on your surface
tract?
A. Yes, sir, a little.
Q. Now, you were asked a good deal about the distance the
company hauled over your fee simple land, how far over your
fee land did fhey hauU
Mr. Combs: We object to that, he stated that the first time
he was on the witness stand.
Mr. Lively: I think he stated it too.
p~ge 226 ~ The Court: Sustained.
Mr. Lively: We would like for the witness to
re-state that it was not about 75 feet.
:Mr. Combs: We talked about 75 feet where the road was
to be changed.
The Court: I think he stated in his testimony in chief as to
how far it went over his land that 11e owned in fee simple.
The Court: I suppose all through this case that is land
where you own coal and all, that is what you mean, teclmically
that may not be correct, but we understand what he means.
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Mr. Lively:
Q. Do you own all the fee simple land that is conveyed to
you in the two acre deed 1
Mr. Combs : \Ve object, he has ans,vered.
The Court: I think he has answered that.
Mr. Lively: W c rely on that (Jeed anyhow. Does the court
hold that I can't ask him at this time how much of the fee
land they went over with the coal haulingf
The Court: I think he answered it.
page 227 } l\fr. Lively:
Q. In hauling this coal over your land, did they
go over the fee land only for 75 feet or more than 75 feet?
A. For more than 75 feet.
Q. And how much more than 75 feet f
Mr. Crockett: That is the same thing.
Mr. Lively: I think that is proper in view of this crossiexamination, talking about 75 feet,· he was talking about one
thing· and you were talking about another.
The Comt : I didn't get youMr. Lively: I don't believe it is proper for me to state in
front of the jury but this much might be proper. But he
stated there were two areas or distances where they went
over his fee land, I think one of them was about 75 feet, but
there was another one in addition to that, I don't. want the
jury to understand that the road only went over the fee land
just 75 feet.
The Court : He may explain.
Mr. Combs: The last question be answered was that they
did go over more than 75 feet.
page 228 }

Mr. Lively:
Q. Then how much of your fee land did they go
over at the upper side of iU

Mr. Combs: I have a note of that too.
Mr. Lively: I ob:icct to your note.
The Court. Mr. Matney, did it go over your land in fee
~imple. that is the land where you own the coal and the surface, did the road go over that land in more than one place?

A. Yes, sir.

Hi4
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The Court: Objection overruled,. he may explain his answer
if he desires ..

Mr. Lively:
Q. For what distance did it go over your fee land on the
upper side!
A. Well, I am under the impression around 100 feet.
Q. And then did it go off of your fee land and onto the
surface again Y

Mr. Crockett:.. We object to the leading, he just as well
testify himself.
· The Court:· Sustained..

·

Mr.. Lively;
Q. State whether or not the· hauling leit your fee property
and then came back onto it again.
page 229 ~ A. Yes, sir, and they took the road in for 50 toa
60 feet farther, that is the fee land.
Q.. How far did it go over the fee land in all Y
A. At least 150 to 175 feet.

The Court: You mean in both places·°l

A. Yes, sir, both places together..

M1... Lively:Q. Now, you were asked a good many questions about this
contract that yon entered into that has been introduced here
'in evidence about agreeing to them going over your fee land,.
what were the facts and circumstances· that caused you to
enter into that contract, what were they doing or threatening
to do°l
Mr. Combs: If tI1e Court please, they put that in and we
· cross-examined on it, and now they are going into it again.
Mr. Lively: Yon asked him if he didn't make that agreement and I am asking him under what circumstances he made
it.
Mr. Combs: We object, we think it is just repeating.
The Court: Well, the defendant inquired about the circumstances, I don't see how they could object to the other side
inquiring into it..
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Mr. Lively:
Q. Now, what were the circumstances, just go
ahead and tell the court and the jury f
A. They had a dozer sitting at the upper end.
Q. Who was in charge of this?
A. Mr. Sullivan and Leventhal, .and they said they were
going to build a road down the other side, and my houses
setting there and they would have gone right through the yard,
I did not want them to cut my yard off, I told themQ. You can tell the court and the jury what the language
was they used if you didn't let them go through.
page 230 }-

Mr. Combs: We object to that because the contract shows
what they agreed to.
,
The Court: I am inclined to think that the contract speaks
forttscl~
·
Mr. Lively: I am just asking· him the circumstances of entering into this contract, which they inquired into here.
The Court: Since the contract was made, I don't see any
use of going into the reasons for making it, unless it would
be construing some part of it that is ambiguous, the court
has already admitted it, at this time I don't see that it is
necessary to go into evidence that might have some bearing
upon the construction of the contract, and that matter was
discussed in chambers.
I want to ask if either party makes any conpage 231 }- tention that that writt~n contract had any effect
for a period of time beyond July 1, 1951 Y
Mr. Lively: Yes, sir, we contend that that is evidence of
a promise to pay right on as long as the injunction was in
force or until it was finally dissolved.
The Court : Go ahead.
Mr. Lively:
Q. At that time had a temporary injunction been granted
against you to prevent your inter!erring with the defendant
for banling over your land?
:
A. "\;'\Then they had the dozer there'
Q. Yes.
A. Yes.
Q. What was this interference?
A. I hacl a chain across the roadr
Q. How many times did you put ;the chain across the road Y
A. I believe it was twice then.
Q. Where did you put the chain, at the beginning of your
surface land or at the beginning of your fee land?
I

I
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A. Fee land.
Q. Was that where the chain was at the time this contract
was entered into.1
A. Yes, sir.
Q. At the fee land 7
A. Yes.
page 232 ~ Q. vVere you interferring in any way at that
time ·with them going over the surface land f
A. No, I just put it up there, I didn't put it' over the surface
land.
Q. How did you happen to enter into this contract, what
were the circumstances surrounding your going into the contract Y

Mr. Crockett: Your Honor, he has answered that same
question, he asked him and he answered it and we object to
it.
The Court: I thought he h_ad already answered it.
Mr. Lively: Maybe he had. That is all.
Witness stood aside.
MR. GILES ELSWICK,
having- heretofere testified, was recalled and testified further
as follows:
DIRECT EXAMINATION.
Mr. Lively:
Q. :Mr. Elswick, I believe you have already testified in this
caseY
A. Yes, sir.
Q. I ·will get you to state whether or not on Saturday you
went out to the place where you had formerly mined out
there?
A. Yes, sir.
Q. With Mr. McKinley Matney Y
page 233 ~ A. Yes, sir.
Q. Did you show him the main entry there, and
did he show you the place where Dock Baldwin set up on both
sides of the knob?
A. Yes, sir, he showed me where they set up, and where
they run across on the other side.
Q. Did that include any area there beyond and to the right
of your main entry through there¥
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A. Yes, it did.
Q. How much area did it include 1
A. I didn't measure it but I believe it was something like
100 feet, right of the main entry.
'
Q. And that place where Mr. Matney showed you instruments were set up and where Dock Baldwin started at one
end and stopped at the other, that would have included that
100 foot extra if you had surveyed around left handed from
-0ne end to the other?
A. I suppose it would.
Q. Now this land to the right of ,where Baldwin set his instrument up, that is, you say., within or about 100 feet, I believe there lmd been some mini11g before you mined in theref
A. Yes, to the right.
Q. And how much area in there had been mined¥
A. I don't know.
Q. Diel you mine any under this 100 feet 7
.A. Ycs, sir.
Q. How much did you mine of it¥
page 234} A. vVell, we laid a track off the tipple-the main
track went across the hill, which was about 75 feet
from the tipple, I suppose, and we turned the track back
parallel with the heading and drove in there 65 to 75 feet
before we cut through into the old work that had been done
there.
Q. Do you have a drawing showing about that situation up
there?
.A. I do, is is not by an engineer, I sketched it off myself.
Q. Now, I will get you to show the jury and the court where
the main entry was and where this area that you took in there
to the rig·ht of the main entry, I am going to get you to put an
.A in the main entrv.
A. I have marked main.
Q. Then over to the right of these parallel lines, where it
says old work.A. Yes, sir.
~
Q. That is a distance of about 100 feeU
A. Yes, but that dicln 't run square off, they went in something- like that around that highwall where they stripped, coming- like that (illustrating).
Q. Do you have anything showing there as to what area of
that 100 feet you actually mined f
A. Right through here (indicating).
Q. I have put ;here to designate that "Mined by Abshire
& Elswick", where is the area that was mined ouU
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A. This back through here and this area here was mined
out.
Q.. Let me put the words, ''Mined out on this area''-So far
as it is within this 100 feet you say was mined out and you
all didn't mine- it Y
page 235 ~ A- Yes, sir Mr. Lively: We would like to show (interrupted)
Mr. Combs: This is a map, uot drawn or not shown to bedrawn by scale at all, and the 75 feet he testified about, described here, snows to take up· more of the distance through
that mou:nfain-·
· Q·. Where is the 75 feet?
A. You see this didn't come off square, it had been stripped
and it come around something like this.
Q. Where did you go in Y
A. Right about here.
Q. Where did you run out t11is _75 feet°!
A. That is about 75 feet from the square here.
Q'. About how far is it through the mountain, clear across to
the other side?
A. I never did measure· it, but I would say between 250 and.
300 fe·et ..
Mr. Lively:
Q. Now coone over here and show the jury where this 75
feet is.
A. (To the jury) Right here- it is not straight all the
way across it, it is in and out, but this had been mined come
off something around this, and this was little out under there,
big off-set here, it was supposed to have gone angling across
like that, that is the way it was laid off to us in the contract.
l\Ir. Combs:
Q. Where did you get to when you turned off7
A. Right there, and we drove up here between
60 and 75 feet and cut into old works and got what coal I
could here and cut back into this over here.

page 236

~

Mr. Lively:
Q. Show the jury where the area was you were supposed to
mine.
A. All this back here.
0. I mean between what lines f
'.
A. This right here .. ·
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Mr. Combs : I· want to know, and I guess the jury does,
where Dock Baldwin went in there.
A. He set up something about there and come out over
here, about 100 feet difference.
1
The Court: About how much of that 100 feet did you mine,
what proportion of that strip and what proportion was already mined?
A. I would say half of it.
Q. You mined about half and about half had already been
mined?
A. Yes, I mined about half of it, about half had already
been mined.
The Court: There is no contention here that this defendant mined that part, is there Y
Mr. Lively: No, I suppose that: was mined by Badger, I
suppose, it wasn't mined by the defendant.
page 237

~

Mr. Lively :
Will you file this with and as a part of your

testimonyT
A. Yes, sir, but that is not a survey.
(Filed as Plaintiff's Exhibit .No. 7).
Q. Mr. Elswick, where you born and reared?
A. Tazewell County, raised in Virg·inia.
Q. Jpw; vmg .ia1;e upi beem mining in Biichanan County1
A. I began in 1949.
'
Q. Do you still live at Raven?
A. Yes, sir.
Q. And you have been mining in Buchanan County since

1949?
A. Yes, sir.
Q. Where did you mine before that time?
A. The first mine was on the head of Levisa in Buchanan
Countvf
Q. When was that?
A. I believe it was in '49.
Q. How long have you been mining altogether?
A. Forty years.
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Q. And where did you mine before you came into Buchanan
Countyf
A. I worked at Warrior :Mine, \Vest 1Virginia, and at Susan,
West Virginia, and worked for Consumers, which used to be
Premier, and for Red Ash Coal Company.
Q. vV ere all those mines in either \f\7est Virginia or Tazewell
County?
A. Yes, sir.
Q. ·where have you worked since '49?
A. I worked on head of Levisa River and on
page 238 ~ what we call Horn Mountain and on Little Praterr
at Tookland, and worked in this mine and the last
mine I mined out.
Q. vVhcrc is Horn Mountain?
A. .Above Whitewood.
Q. Is that in the Dismal River section?
A. I am pretty sure it is in Dismal River -section.
Q. Have you been to the place where this coal hauling was
done, I mean you mined some of the coal that was hauled Y
A. Over Mr. Matney?
Q. Yes.
A. Yes, sir.
Q. Are you familiar with the general mining conditions in
Buchanan County, I mean in a geneml way 1
A. Nothing more than truck mining.
Q. Do you have information as to the royalties or charges
for the benefits of trucking coal over peoples' lands and various places in this county!
A. No, sir.
Q. I mean have a general information?
A. No, sir.
Q. You don't know about thaU
A. No, sir.
Q. Do you know the width through this knob or mountain
section up there?
A. No, I never did measure it.
Q. But your best judgment was about how much T
Mr. Combs: Objected to.
. -.
page 239 ~ Mr. Lively:
Q. ,vell, what is your best judgment?
A. Well, I would say from 250 to 300 feet.
Q. Through these entries Y
A. Yes, sir.
Q. Do you know what the distance is from the place they
~
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went through where you say Dock Baldwin took in the extra
100 feet over to the Lester mine 1
A. vVell, I would say it is 275 to 300 feet.
M:r. Lively: If the Court please, at this time we offer the
Dock Baldwin map and the calculation.
Mr. Crockett: _ Counsel for defendants object to the introduction of this map for the reasons that it is inaccurate, as
has been shown by the plaintiff's testimony, and the map, as
shown by the plaintiff's testimony does not purport to show
the amount of coal that was mined from the premises and
further does not shO'w the amount of coal that was in the
premises. The plaintiff's testimony now shows that there
was a very serious mistake made in the map. It has been
detailed that such in two cases, the first testimony was to the
effect that there was a strip of land 100 feet wide, the last
witness says it was about 100 feet wide and running through
there and about half of it he mined, about half was mined.
This map does not show the amount of coal that was actually
mined by the def eudant and the testimony shows
page 240 ~ just to the contrary. The map has no evidential
value we submit, and to introduce it would, in our
judgment, be improper.
Mr. Lively: If the Court please, the map isn't exactly accurate. I thought it was until this morning but it develops that
Baldwin did take more territory in than w·e understood he
did take in the other day, and it is also true that it is not
exactly definite but it is the best information we can get.
The mine has fallen in up there and it is impossible to get
an absolutely accurate survey of it, and so far as I know
there is no map of the mining and we came in and told the
court ourselves about this discrepency.
Mr. Crockett: "\Ve do not think, your Honor, that it is the
best information available. This suit has been here for some
time, and this and the former suit that was instituted in behalf of this plaintiff, and in which the non-suit was taken at
the last term of tllis conrt, and during· that time it does
Reem to us that if this plaintiff had desired to have they could
have obtained accurate information, as to the (1) amount of
coal tl1at was in that territory, and (2) the amount of coal
that had been mined out of it, if he had secured an engineer,
he could have gotten that information. We respectfully submit that the map is so inaccurate that it would do violence
to· the rights of this defendant if it were submitted to the
jury.
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M1~. Combs: .And in addition to what Mr..
Crockett said, conditions are the same. now as. they
were when Mr. Baldwin made· that map ..
Mr. Crockett: .And a further objection to it i~ he has coal
tonnage. on there and there is. no evidence· hc1·e. that that
statement of coal tonnage: that is marked on that map is
correct..
Mr. Lively:: He said is was correct, according to his calculation ..
Mr. Crockett: .And you said awhile ago he was. away off
on his calculation ...
l\Ir.. Lively:. ·No,. I said he thought he was calculating· on
a: s·ofid block that had been mined, while as a matter of fact:,
there was an area about 100 feet wide that onlv about half
the coal had been mined out, that is the fact as I uiiderstand it ..
The Court: As. I understand this map here, this straight
line here is the one that goes through the mountain Y
Mr. Lively: Yes, sir ..
Mr. Combs:. Yes, you can see on each end he has marked
wall
The Court: According to the testimony tllis line on this:
map is over about 100 feet further than it ought to bet
Mr. Combs: Yes 1 and how much difference that
page 242. ~ would make in the calculations there I don't know
·
And you see that would make that information on
the map incorrect from the plaintiff"s own e·vidence.
The Court: I will admit the map in evidence if you are
able to show what the area of that strip 100 feet wide would
be·, I doubt if that ought to be· submitted to the jury without
that information because tlle jury would have to determinethat before they could intelligently use· the map.
Mr. Lively: This, as I understand it, is a conect measurement of the actual area and a correct calculation of the tonnage of the actual area, and he· simply started 100 feet farther
over than be should have.
The ·Court: W el1, the jury would necessarily have to know
how much area was in tllat 100 feet, if not, I will not admit itp
Strictly speaking that could be calculated from the map if auybodv knew how to do it.
]fr. Lively: I tlliuk it can be.
The Court:- I am not admitting it now in view of that objection.
page. 2.41

p

Witness stood aside..
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RONKEITH MATNEY,
the next witness, called for aud on behalf of the
Plaintiff, being first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION.
Mr. Sutherland:
Q. What is your name Y
A. Ronkeith Matney.
Q. How old are you?
A. Twenty-eight.
Q. ·were you present here when the trial of this case began
Thursday?
A. No, sir.
Q. Have you been summoned as a witness!
A. I had a call last night.
Q. vVha t is your business?
A. Engineer, mining engineer and surveying.
Q. How long have you been engaged in that business?
A. Ten years.
Q. vVhat preparation or ,vhat schooling did you have before you started into this business?
A. Practical experience at Roseann, Virginia, with mining
company there.
Q. You started work over there at Roseann in the mine 7
A. Yes, sir.
Q. Whom did you work with?
A. Mr. VV. W. Coleman, Chief Engineer for Panther Coal
Company.
Q. And how long did you work over there with him?
A. About four years altogether in the engineerpage 244 } ing department.
Q. What have you done since you stopped work
over there ,·vith Mr. Coleman?
A. Contracted engineering for coal companies.
Q. Are you employed by any person at this time!
A. Yes, sir ..
Q. For whom are you working at this time?
A. Splash Dam Coal Corporation and Vv oodside Coal Company, Hi-Grade Coal Company, George Vl right is president.
And White Oak Coal Company, several other small companies.
Q. In your business as a mining engineer, do you calculate
or find the tonnage in certain seams of coal, have you had
experience in doing that?
·
A. Yes, sir.
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Q. Is that a part of your business as a mining engineer?
A. Yes, sir.
Q. Do you know where this coal mine that is operated by
Abshire and Elswick and Alvin Lester on the ridge between
Slate and Dismal River is f
A. Yes, sir.
Q. Have you been to that place·?
A. Yes, sir.
Q. vVho was there with you f
A. Mr. McKinley Matney.
Q. The Plaintiff heref
A. Yes, sir, and also two more fellows, I cannot recall
their names.
page 245 r Q. When was the first time you were there!
A. In the latter part of February.
Q. This year 7
A. I don't remember the date.
Q. Have you been back up there any time recently?
A. No, sir.
Q. Did you make any measurements when you were there
at that timeY
A. Yes, sir.
Q. From what place or what was the starting point or
starting place that you measured from Y
A. In the Abshire opening.
Q. Who pointed out to you that opening?
A. Mr. :McKinley Matney.
Q. And then tell the jury what measurements you made,
starting· at that point.
A. Starting at the Abshire opening·, which, at that time,
was the beginning point, the same as Mr. Baldwin had, that
is 100 feet they have been talking about.
Q. Where did you measure to from that point?
A. Around the outcrop of the coal that was mined and back
to the other side of the hill at a point which was considered
as far as Abshire and Elswick, or whoever it was, had mined
and run back to the beginning point, and therefore, that established my straight line through the hill.
Q. Did you make a map or plat of the work that you did
over there?
page 246 r A. Yes, sir.
Q. Did you do that from your actual measurements?
A. Yes, sir.
Q. Does that map show the place where you started this
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measurement and the stations and place where you stopped
the other side of the knoll f
A.. Yes., sir.
Q. Do you have that map here!
A.. Yes., sir.
Q. I will show you a map or a sketch and I. will ask you if
that is the map that you made from those measurements, a
plat!
A.. Ycs, sir.

-011

Mr. Sutherland-: I will ask the reporter to write on here,
"R. K. Matney Map or Plat." Now, we offer this map in evidence, marked R.. K. Matney Map or Plat, as Plaintiff's Ex..
hibit No. 6, I believe it is.
Mr. Crockett: The. defendant by counsel objects · to the
introduction of this map for the same reasons that were made
to the introduction of the Baldwin map. It takes in that 100
feet, which was testified to as being an error and mistake by
Baldwin: It takes in other territories that have not been actually mined and covers the outcrop and includes that. It is
apparently, so far as we can see, just as inaccurate as the
Baldwin map was. On that map the engineer has placed a
statement on tonnage, ,ve think from the inacpage 247 } curacy of both of the maps definitely and certainly
that statement of tonnage is obligedly wrong and
we object to it. As I caug·ht it, as I recall the stated he
started at the same place Baldwin started.
Mr. Sutherland: Yes, sir, that is correct.
The Court: You started at tl1e same place Baldwin started
and went through to what place, I believe you said you went to
the place on the other side _of the mountain f
A. Yes, sir.
Q. You ran a straight line through the mountain f
A. No, sir
.
Q. Well, to 1vhat place on the other side?
A. IQ. Tllis line going straight through the hill is a strai~ht
line on the map, but I want to know what two points that
strnfa·l1t line connects.
A.· The point of the beginning, which was the same point
Mr. Baldwin started from, and the same point on the other
Ricle was w11ere l1e 11ad run to. At that time it was only known
to me that Mr. McKinlev Matnev had understood that that
was all mined and later· it was discovered that it wasn't. I
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have the difference in the tonnage that the 100 feet would
make that has been discussed here> but it measures to be 90
feet from the line to the opening of the Abshire line.
The Court: · This map does not show the total tonnage.
· · Mr. Combs: Yes, down in the corner, acreage,
page 248 ~ tonnage and everything.
The Court: "\Vell, of course, it will have to be
shown who put those figures on there, and it is subject to
the same objections made to the Dock Baldwin map> but if
you show by this witness the area of that strip 100 feet wide,.
I will admit it, provided the witness will put figures on that
map, from his calculation.

· Q. l\fr. Matney, did you calculate the area in that boundary
shown by your map j
A. Yes, sir.
Q. Did you put those :figures on there 7
A. Yes, sir.
Q. That is according to your calculationf
A. Yes, sir.
The Court: Go ahead.
Mr. Combs : If Y onr Honor please, there is shown on that
map some blocks and little marks, ,, hich I suppose is theo
plaees tllat had been mined before.
The Witness: No, sir, that is done to get tlle area in the
Imob that bas been mined, to figure it, by the squares to get
your square feet.
Q. And that area is included in the total tonnage
page 249 ~ you calcuia tecl there Y
A. Yes, sir.
·
1

l\fr. Coml1s: Now, there was a part of. that total tonnage
that was minecl out areaMr. Lively: If the Court please, the examination in chief
has not been concluded.
The Court: I sustain tile objection at this time.
l\fr. Sntherlancl:
Q. May I use this to iIIustrate wbere tliat place is? Where
on thiR man. did you start to survey, Mr. Matney?
A. Ninetli feet to the right of the Abshire mine.
Q. At that point "oeginning"'f
A. Yes, sir.. ·
.f: -
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Q. Now then, have you sincQ you made this map and ske,tch
calculated the tonnage 011 a strip through the hill 100 feet
wide?
A. Ninety feet wide, yes, sir, 90 feet is actually the measurement of the strip.
Q. That was the actual measurement of the strip?
A. Yes, from the Abshire mine to the old Dock Baldwin
line.
Q. Now what was the height of the seam of coal or the
thickness of the seam of coal that you used in calculating the
number of tons in this strip throug·h the hill!
A. Sixty-eight inches.
page 250 ~ Q. Is that the height or thickness of the seam
of coal that you used to calculate the entire tonnage shown on this map?
A. Yes.
Q. Now what is the tonnage in the strip through the hill
90 feet wide 1
J

•

The Court: You mean the whole area 1
1\fr. Sutherland: The whole area 1
Mr. Combs: No, no, you have asked him, the tonnage in the
strip 90 feet wide, you don't mean the whole area, do you Y

J

Mr. Sutherland:
Q. I asked Mm what was the tonnage in this strip 90 feet
through the hill.
A. Actual measurement is 90 feet.

Mr. Combs: That is a thing I don't see how that you could
get it all nn'Jess they ,vent clear through tliere. It might
have been 90 feet wlrnre you measured back at the cut but how
do vou lmO"w 110w it was underneath there.
The Court: And how did you get the width of it on the
other side of the mountain Y
The "\Vitncss: °"'ren, I only went to the point that was said
to be straight through the hill, after I surveyed it I went
over the llill to make sure that I was straight
page 251 ~ rtcross from the beginning point. I sent Mr. McMcKinley Matney upon the ridge to see whether
we were far enoup;h on the other side or not far enough, then
I plotted it at the. office a straight line tl1rou~·h the hill, ran.
back to the beginning to check the survey to prove that. it was
right.
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Q. I have never understood yet what points you ran from
to get 90 feet .
.A. For the 90 feet Y
Q. Yes.
.
A. We have a straight line going through on the old line,
90 feet on the front.
Q. I don't know w·hat old line you are talking about.
.A. The Dock Baldwin map.
·
Q. What I ani talking about is what point you ran to .
.A. I ran to the point that was said by Mr. McKinley Matney to be the point :M:r. Baldwin ran to.

Mr. Sutherland:
Q. Was there anything on the ground to indicate thaU
.A. .A stake.
The Court: Did McKinley Matney show you the stake
Dock Baldwin went to?
A. Yes, sir, and we went to the stake that Dock Baldwin
put there.
Q. How did you determine that 90 feet from that place?
A. I have an opening where the Abshire mine was at the
place of beginning.
page 252

~

Mr. Sutherland:
· _
Q. Where is that place shown on the map T Will
you mark that as .Abshire opening¥
A. Yes, sir, it is marked as Abshire opening.
Mr. Combs : If the court will remember where Abshire
started in and tmned left.
Mr. Sutherland: Mr. Elswick said starting there he went
straight throug-h the hill and he found nothing but solid coal
on the left of that straight line but he did say some on the
right of it had been mined out.
·
Mr. Combs: He said a while ago he ran straigbt and ran
75 feet and found mined out area.
Mr. Sutherland: That was the line fartherest to the right.
The Conrt: Well, as he pointed out yesterday, saying they
went straight through tl1e hill doesn't mean a thing, I don't
see what you tie to on the other side of the mountain, what
course vou took.
Mr. Combs: You could guess at it.
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The Court= Is there anything over there to show where
he miued to f
Witness: No, sir, there was .a point, said by different
parties that mined up there_, to be the place, is
page 253} all I had to go by.

Mr. Sutherland :
Q. Now, at this place where you have marked the Abshire
opening, was the coal or not faced up along the side of the
llill at that poinU
A. Yes, sir~
.
Q. Now then, how did you stm7t into the coal wlum you said
you went straight through the hill, I mean did you start to
drive that at right angles i
A. As I was pointed out by McKinley Matney, to be a
straight lin~ from the point of the beginning, which was 90
feet at that time of the opening of the Abshire mine, would
estimate straight through to the other side of the mountain~
The Court: On what course f
A. 66 12.
Q. How did you know to go on that course t
A. I only could run where I was told to run.

.

,.

Mr. Combs: He just ran parallel with Dock Baldwin.
1\tI r. Crockett: He didn't lmow (interrupted)
Mr. Lively: Well, we object to those remarks of counsel.
The Court: Sustained.
·

Mr. Sutherland:
Q. If this coal was faced up along the side of
t1rn hill, l1ow did you start your line in there or
how were you s]1o~vn that tlmt entry started to go?
A. It started in the hill at a 60° ang-le off of my hubs 1 to
2 apuroximatelv 60° angle, which the line ~oin~ through the
hill is in the same direction as the Abshire opening, which
is shown on the outcrop and you can go in it for about 30 feet
jn the Abshire opening.
Q. Could yo11 tell in the number of feet that you went in
thiR onening, the direction that this had been driven through
there,
A. No. sh. the nillars had been pulled, and it is possible that
there could have been turns in there so far as I know.
page 254 ~
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Q. But was there anything to indicate what direction you
had started in under the hill"?
. A. Yes, sir, for the 30 feet.
Q. For the 30 feet, when you went in there, how would you
go the remainder of the line f
A. I made my line across the hill parallel to that, was the
only indication I had.

The Court;
Q. If I undei~stand you correctly, the straight line you ran,.
you ran that on the same course as the 30 feet you went in the
entry, the same as. that first 30 feet!
A. Yes, sir.
Mr. Sutherland:
Q. Now, on the opposite side of the hill, were you pointed
out or did you see any place where the surface had fallen in
o·r caved in!
page 255 ~ A. Yes, sir, there are breaks all along the outcrop through there ,vhere pillars have been pulled~
At this particular point where the survey was stopped I didn't
particularly notice, it was out 011 a spur, and the surface was
kinda flat there, it wasn't showing.
Q. Now then, if you walked in this opening for- 30 feet,
tell what you did in finding this line or establishing this line
through the hill on the same course as this 30 feet entry.
A. At that time, I only ran to where. McKinley Matney
showed me on the other side and began at the same point wl1ere
he showed me, but after plotting the mine it does correspond as
the same degree going through the hill as you can see on the
map, tl10 ribs started from the outcrop or in the same direction
a,s the line thro.ugh tl1e mountain.
Q. I believe you stated tllat you put these figures here showing the tons and the acreage on this mapJ
A. Yes, sir, tl10se figures are-tl1e 90 feet is included in
these figures, I have tlie tonnage 011 the 90 feet, which should
be deducted from those figures.
Q. If approximately half of th~ tonnage was mined out by
AbsI1ire and Elswick of this strip 90 feet wide, you would deduct what from the number of tons that you have on here?
Mr. Crockett: We object, it is immaterial, irrelevant and
incompetent, th~t is a mere conjecture and anything tllat he
answers will be a conjecture, without any definite information
on which to found it because he has not been under the ground
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and can't say what that unminecl territory was.
Mr. Combs: Furthermore Mr. Elswick said a
wl1ile ag·o he mined in there about 75 feet and he
guessed at it, and he hit that mined out area.
Mr. Lively: Mr. Combs, you harp on that 75 feet, that is
where he mined down here (indicating on map).
The Court: That is the distance he set off after he got in
about 75 feet is the way I understood it, he turned off and ran
into the old work and then he went to the left.
Mt. Combs: He said, ""We went in about 65 or 75 feet and
then ran into the old mine and then turned to the left," you
can call him back.
Mr. Sutherland: vVe can have ihe reporter go back to the·
direct examination.
Mr. Lively: May I ask this witness a _question?
The Court: Yes.
Mr. Combs: We object to it.
Mr. Crockett: We want you to remember that when we do
that.
page 256

~

Mr. Lively:
Q. Mr. Matney, you say that there was about
30 feet of this entry there tliat was still left Y
A. Yes, sir.
Q. Well, what angle was that entry running on!
A. Same angle as the line through the hill N 66 12 W.
Q. That was the angle that the 30 feet ran¥
A. Yes, sir.
Q. How do you lmow that you got to the right point on the
other side of the hill?
A. I don't.
Q. Well, didn't you survey around there and tie it back in
and take your angle on iU
A. Yes, sir.
Q. Well, why don't you say so if you know that you depicted that line Y
A. Yes, sir, but I cannot swear that this line ran straight
through the hill.

page 257

~

The Court: He is asking you about what you did.
Mr. Lively:
Q. You found an entry running on what angle N 66 W 12?
A. Yes, sir.
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Q. Does that line that you have shown on this map show
clearly a line run on that angle through that hill?
A. Yes.
Q. And that is what you took?
· A. Yes, sir.
Q. And that is wha.t you have here?
page 258 ~ A. Yes, sir.
Q. And then you got to the point here by calculationf
A. Yes, sir.
Q. And that is how you determined that point here, by
calculation f
A. Yes, sir.
Mr. Sutherland:
Q. I believe the question that I asked that wasn't answered,
assuming- that Abshire and Elswick mined about half of this
strip through here 90 feet wide, what would be the correct
number of tons to deduct from what you have on this map to
show the correct tonnage calculated in this area shown on
here and mined out¥
Mr. Combs: You mean the 90 feet strip f
Mr. Sutherland: No.
Mr. Combs: If you didn't I don't understand you.
Mr. .Sutherland: I asked him, if assuming that Abshire
and Elswick mined half of the strip 90 feet through here, what
number of tons must he deduct from what he has shown on
this map to make the map correct.
Mr. Combs: All right we object.
The Court: You mean make it correct as to the
page 259 ~ number of tons, excluding· one-half of the 90 foot
strip?
Mr. Sutherland: That is right.
The Court: You may answer.
Mr. Crockett: We want to object to that question for the
reasons heretofore given without going over it again.
The Court: Objection overruled.
·. Mr. Crockett: Exception.
The Witnes_s: May I make myself clear? I have the total
tonnage of the 90 foot all the way through, now you want half
of thaU
Mr. Sutherland: Yes, that would make the total.
Mr. Combs: Wait a minute, we object.
The Court: In sum and substance we want to· know what
one-half of the area of that 90 feet strip is.
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A. It is 3800 tons.

Mr. Sutherland :
Q. Now, will you subtract that from the number of tons that
you have on your map here and cor1~ect the figures
page 260 } on your map to conform to that?
A. That would give me 60 (interrupted)
J\fr. Combs: Wait a minute, we object, nobody asked you
for what is left.
J\fr. Sutherland: I am asking him to correct his map by
deducting that amount from it.
Q. Now, I will ask you, J\fr. Matney, wl1at, if anything·, did
you allow for outcrop in this measurement to ascertain the
tonnage1
.
.A. Actually I ran on the coal, as it was stripped all the way
around the knob. You can see the coal faced up and where it
has fallen in and mined out too, and off of my survey you
measure it rig·ht angles into the point where the coal is showing· and with the exception on the points where the coal is not
shown to the right, it has been stripped to the left there, and
take off about 20 to 25 feet on those points as for the coal that
is not minable.
Q. Tell the jury whether or not there is any rule whereby
you determine how much to take off on these points where
coal was not faced up?
.A. I don't understand.
Q. Well, how much did you take off on these points from
your actual measurements to where you calculated the coal
on the points 7 ·
.A. At one point here, my hub is 60 feet from the outcrop,
that is assuming· that the coal would be g·ood 60
page 261 ~ feet to the right of my hub.
.

The Court: We can't tell a thing in the world about that,
we can't tell what hub he is talking about. It is not intelligible.
He says he is 60 feet from some hub.. .
Mr. Sutherland:
Q. Did you in your measurements from the place that you
actually measured around the point where the coal had not
been faced up, did you deduct enough from your actual measurements to get into the solid coal?
A. Yes, sir.
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· Q.. Do you have anytliing on this map. to show how much
you did deduct from your actual measurements to where you
calculated tlie body of the coal?
·
A. Yes, sir, it can be measured from my surveyed points.
Q. Do you .have any other points on this map to indicate
where the outcrop is?
A. Yes,. sir, the outcrop is drawn in..
Q. On the insicle of the lines t
·
A. On the insi_de of the surveying lines..
Q. Showing your actual measurements f
A. Yes, sir.·
l\fr. Sutherland: Now, with the correction of this tonnage
on this map, we again offer this map iu evidence.
Mr. Combs: We object.
pag·e 262 r Mr. Crockett: Vv e object ·for the same reasons
heretofore given.
The Court: Let the jury go out.
(Jury retired to their room at this time ancl the following
proceedings were had in their absence.)

The Court: The difficulty I have with the introduction of
both of these maps is identifying the course that was run by
the engineer through the mountain with the course tlrnt was
run by Abshire and Elswick in running the main entry tllrough
the mountain. I didn "t have much difficulty with it yesterday
because Mr. Elswick said that they ran it straight through the
mountain from the main entry, straight throug·h, but today,
from his testimony it looks like it went in about 75 feet, then
took another course.
l\fr. Lively: Not the right-hand entry, the· one next to it
does go straight "through. The first one I1e started to run, it
started through (inteITUpted)
The Court: What I want to know is what course he took,
you can tell from l\fr. l\fatney"s testimony what course he
started in and w·ent 30 feet, ]\fr. Elswick says they went 75
feet before turning·.
Mr. Lively: The court is on the wrong entry
page 263 ~ there, Elswick was talking about that second
entry, the first one to the left of the one where
they ran into the mining.
Mr. Combs: l\fr. Elswick said just a while ago he went in
75 feet and ran into the old mine.
The Court : I didn't understand Elswick or anybody else
to say there was but one entry going into the mine from the
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outside, and Elswick said he went in 75 fed then he struck the
old mined out area and he went to the left, and I don't know
what course he took when he went to the left. The engineers
apparently have run it, especially Mr. Matney here, and he
says his corresponds with the Baldwin map, that is run on
the course that the entry went when it started before it got to
the old mined out area.
Mr. Lively: That is not the entry that they got this course
011.

Mr. Sutherland: In addition, the plaintiff testified that
Elswick, showed him the place Saturday when they went up
there.
· The Court: I dicln 't understand that Elswick ever showed
McKinley Matney the place.
Mr. Sutherland: Yes, he did.
The Court: Let McKinley Matney come around.
page 264

~

Witness stood aside.

McKINLEY MATNEY,
the Plaintiff, having heretofore testified, was again recalled,
and testifiE~d further as follows:

By the Court :
Q. Did Mr. Elswick ever point out to you any place where
the main entry that be said he drove through on that mountain came out on the other side?
A. Yes, it was broke clown on the other side, in other words,
there was a big cucumber tree, I believe it was beaded up.
Q. Where was that point?
A. It was something near 100 feet on around to the right
from where he said they went through.
Q. Did you point out that pl.ace to Ronkeith MatneyY
A. Where Dock went to¥
Q. Yes.
A. Yes.
Q. Did you point out the place Elswick said he came to?
A. Not that time, he just showed me Saturday, we went up
Saturday and took a jeep and rode it around on the other side,
and we got up there and he said' 'right up there is about where
we broke in" and we got up there, there was a big tree.
l\fr. Combs: He said it was about 100 feet from where the
ground was broken in, did he mean the place that Dock
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Baldwin ran out on the other side was about 100 feet from
where Elswick came out t
A. On the far side where he showed me where he drove
to the outside, we surveyed on to. the right-hand
page 265 r side about 100 feet farther than where he broke
in.
The Court : I understood you to say Dock Baldwin surveyed about 100 feet to the right of the main entry?
A. Yes, sir, Elswick said, "I would like to walk straight
across the hill and see if this isn't about straig·ht, '' then we
walked straight back, we were right over the drift mouth, we
could see this place straight across the hill, and Elswick said,
'' This is on direct line where I drove straight through.''
The Court: Let the jury come in. The· thing that I am in
doubt about, is did Elswick state he pointed that out to him.
(Jury returned into court and the trial proceeded.)
Mr. Lively:
Q. Mr. Matney, did you go up to this place·where the entry
was driven through by Elswick and Abshire?
A. I did.
Q. When did you g·o f
A. May 1, Saturday morning.
Q. Were you shown t11ere at that time where this entry was
driven through the hill Y
·A.Yes.
Q. "'\}\Tbo showed you Y
A. Elswick.
Q. Was that one of the parties that operated' the minef
A. Yes, sir, he is the one.
.
Q. Was there any evidence of where the entry
page 266 r had been driven thru?
Q. When we drove up, we drove on around on
the other side and got over here, he lmew about where the
spot was, he said, ''Just park the jeep right here,'' and I
parked the jeep and stepped upon the hill and there was the
place, he said, '' There is the place,'' and he said to make sure,
let's walk to the top of the hill, and see if that would be
straight over, and we did, we ca.me right down over the high-
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wall where the entry went in, and walked back to the top of
the hill, that big oak tree will be ·on the line-, then we came right
straight down the hill and we came right back to tbe place,
and I showed him where we run our line to, so we were about
100 feet on up the ridge further than where he showed me.
The Court= The witness states it so indefinitely you can't
telL

Mr. Lively:
Q. Now, were there more than one entry7
A. Yes.
Q. How many entries went in tllat same direction that this
particular entry did or do you know how many?
A. I never counted them, three, four or five.
Q. Did they all go in different directions or t}le same direction !
A. I believe tl1ey mostly went on· the left, I believe they
turned kinda left.
Mr. Lively: I believe that is all I want to ask him.
Mr. Crockett: Stand aside.
Witness stood aside.
page 267 }

RONKEITH MATNEY,

the witness who previously stood aside, again resumed the stand and testified as follows :

DIRECT EXAMINATION.
Mr. Sutherland:
Q. I believe you stated that on the opposite side of the hill
from where you started this surveying·, you found a stake
over tl1ere, did you, where you stopped?
A. There was supposed to have been one there, I didn't
see it, no, sir, only at a distance, went out to where Dock was
supposed to have went, it possibly had been there but it was
gone.
Mr. Crockett: We object, he is just assuming that there
may have been a stake.
The Court: .Sustained, he just wants to know whether or
not you saw a stake.

'
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A. No, sir.
Q. ·when you stopped on the opposite side of the hill from
where you started, clid McKinley Matney pobit out anything
there to indic-ate where Dock Baldwin had run to!
A. Yes.
Q. Where was .that witll reference to the place where you
surveyed to, where your survey stopped¥
A- At the same point which was said by McKinley Matney
to be the place Baldwin ran to.
Mr. SutI1erland: We offer again the map in
page 268 } evidence.
Mr. Crocirntt: We object.
The Court: I think he stated, did McKinley Matney point
out to you a place tiiere where there was a. break-through or
the g·round had been broken? In other words, from the point
where l1e showed you that Dock Baldwin ran to, did he show
you a place where the ground was broken 1
A. The ground was broken all around, Sir, all over the outcrop. I was only pointed out the place wl1ere Dock went to.
Q. Well, from the place where Dock ,·rent to, you said you
measured some distance there of about 90 feet to the left of
where Dock Baldwin had gone, what place was that?
A. That was on tlle front there and a parallel line to the old
line which each of us started, Dock and I, measured through
the bill, woulcl throw it 90 feet back to the left.
Q. Did you actually go to any point 90 feet to the le.ft on
the other side of the hill 1
A. No, sir, did that on the map_
The Court : Arrytlling fu:rtber·f
Mr. Lively: No, sir.
Mr. Crockett: We offer the same objections heretofore
made.
The Court: I think the admissibility of both
page 269 ~ maps depends on whether that place was pointed
out to Matney by Elswick.
Mr. Lively: All right, Sir, I thought he did do tha.t. I
g11ess we wiil have to try to get him back here in the morning.
The Court : I am going to defer ruling on the admissibility
of both maps until it is determined definitely under the reporter's notes what Elswick said with reference to whether
or not he pointed out to McKinley Matney that place that was
broken through, I am not certain what he has stated about
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it; ~ither determine that by what he has stated or wait until
he is back on the stand, the admissibility of it depends on that.
Mr. .Sutherland: Vve will endeavor to have him here by the
time court opens in the morning, that is as early as we can
promise the court to have him here.
Witness stood aside.
Adjourning time having arrived, court was recessed until
tomorrow- morning at 9 o'clock.
Tuesday Morning,
· May 4, 1954.
The Court: You may proceed.
page 270

~

GILES ELSWICK;
the next witness, called for and on behalf. of the
Plaintiff, having heretofore testified, was again recalled, and
testified further as follows:
DIRECT EXAMINATION.

Mr. Lively:
Q. Mr. Elswick, you have already testified in this case heretofore?
A. I have.
Q. Did you g·o on this property where the mining was on
Saturday of last week with McKinley Matney¥
A. Yes, I did.
Q. Did you point out to him there where the break-through
of the entry which you drove through the mountain wast
A. Yes.
Q. How was tl1at entry driven through the mountain, I
mean was it straight f
A. Yes, it was straight.
Q. Do you know what the angle was Y
A. No, sir, I do not.
Q. Who did the surveying Y
A. Never was any surveying done only when we first
started, they set up spads in the drift mouth, there wasn't
any map.
Q. But anyhow you showed Mr. Matney the place where
that entry broke through on the far side from the beginning
of it?
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A. Yes, sir.
The Court: Is that the main entry that you are talking
about!
page 271

~

A. Yes, sir, main entry.

Mr. Lively:
.
Q. Now, will you indicate on that map which you have filed
here which entry it was that you pointed out to McKinley
Matney the break-through 1
A. This one right straight off the tipple.
Q. Put "break-throug·h" where it broke through?
A. I will put "break".
Q. And that is the entry that you pointed out to Mr. Matney
at the time and that is the break-through of that entry?
A. Yes, sir, but this break-through was on the back of the
mountain~
Mr. Lively: Now, we would ask the court and the jury to
look at that this morning.

Q. At that same time, did McKinley Matney point out to
you the point established by Dock Baldwin in his survey on
the. back side?
A. Well, he dicln 't show me the hub, but be drove the jeep
out to the encl of the ridge about 100 feet from the breakthrough and says, "We measured to about here."
Q. And you didn't take a measurement from that breakthrough to that point, but you estimated it about 100 feet, is
that right?
A. Yes, sir.
i

Mr. Lively: Cross examine.

page 272

~

CROSS EXAMINATION.

Mr. Combs:
Q. Mr. Elswick, these lines that you have through here are
what you would call entries T
·
A. Yes, sir.
Q. And they run straight through?
A. Yes, supposed to, might not have been exactly without
having spads set.
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Q. Approximately though?

A. Yes, sir.
·
·
Q. This entry where you first went in, I believe you stated
that this went in about here (indicating)?
A. The main entry, no right straight off the tipple, there
was a block of coal on the right of that, it was supposed to
have started there and g·one on an angle, that is wha~ th~y laid
out to us, that is what they through it was, but it wasn't as they
thought, but when we drove in here, we cut througl~ intQ µ.n .old
work, when we drove in there about 75 feet.
.
·· · .
Q. You didn't go straight through on this entry (i~dicat:ing·) f
·· :
A. Yes, sir.
Q. What did you mean by saying you went 75 feet?
A. We made another tract and went off this right banded. ·
Q. You went down here 75 feet when you cut into the old
work?
·
A. We were already driving· this entry straight through;
driving all these at same time.
·
Q. You went clown this way with one track?
A. Yes, and then that way the sa~e time (in-·
page 273 } dicating).
,Q. And when you got into the old mine you
turned and mined back up here what you could get?
A. We mined this block here.
Q. Do you put your track in your entry?
A. Yes, but we have more than one track.
Q. Running in several directions?
A. Yes.
Q. You went down this way about 75 feet then you came
back?
A. Yes.
Q. And the coal down in this lower block, from here to here,
was pretty well mined out and you didn't get that?
A. This in here wasn't gone.
Q. I say some of it was mined·out in here.
A. Up here on the right.
Q. Well, ain't that in that block?
A. Yes.
Q. In this block, part of the coal was gone 7
A. Yes.
Q. That is what I thought, you didn't go straight through
then?
A. N_ot on this (indicating).
Q. And you hit the old mine in here f
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A.. Yt?S, sir.
Q. And you turned back to the left f
A .. Yes, sh'".

The Court: That is to the right of the main entryf
A. Yes, sir, to the right of the main entry.
page 274 ~ Q. And the main entry is wl1at you a.re talking
.
·. about going· straight through?
A. Yes, sir.
Mr.. Combs~
Q. Now, in calculating the tonnag·e of the are that was mined,
after yon got clown to this line righ! here (indicating on map)
part of the coal was gone and you d1dn ''t get it¥
A. That is right.
.
Q. Mr. Elswick, did I unclersand you to state the other day
that yon didn't go and mine straight through on this straight
entry?
A. Tliat I didn't mineQ. That you didn't mine all that straight through, and you
went out a piece and stoppedf
A. No, I dicln 't stop, I went straight through.
Q. And you got clown in here and there was simply a curve
to the right f
A. Rig-ht by this entry and the old work
Q. This between these two entries nowA. T11at is just a mark.
Q. Tlrnt is a mark where it would have been if the coal
hadn't been taken outf
A. Yes.
Q. AU tllis area in here lmd been mined out and that is the
reason you went back up this way ( indicating on map) ¥
A. Yes, sir.
·

RE-DIRECT EXAMINATION.
Mr. Lively:
Q. The entry you refer to as the main entry has
to be on one side and the one you refer to as the
left entry on the other side?
A. Yes, sir.
Q. This portion of that area was not mined out f
A. It had coal in it.
Q. And you mined it out Y
page 275
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A. Yes.
Q. And you estimated there was about half of the coal in
there that you mined?
A. Yes.
CROSS EXAMINATION.
Mr. Combs:
Q. I believe you stated the distance across through there
was 250 feet?
A. Two lnmdred fifty or 275.
Witness stood aside.

McKINLEY MATNEY,
again resumed the witness stand and was examined and testified further as follows:
DIRECT EXAMINATION.
Mr. Lively:
Q. You heard Mr. Elswick testified about showing you this
place where the main entry broke tl1rough on the back side of
this mined area, tllat is the back side away from the tipple, did
he do that?
page 276 ~ A. Yes, sir.
Q. Where was that point that he showed you
this break-through with reference to the point that Dock
Baldwin ran to?
A. It was somewhere near· 100 feet to the left.
Q. You mean that Dock Baldwin ran on beyond this place
the break-through was about 100 feet to the left 7
A. To the right.
Q. As you face tho way the entry was driven through, it was
to the rig·ht 7
·

A. Yes.
Q. And that area, including· that 100 feet, or whatever distance it was, was calcula tcd by Dock Baldwin in making his
calculation of the coal removed j
A. Yes.
Q. Did you measure this ·distance from the break-through
of th~ entry over to where Dock Baldwin ran to or did yorr
just estimate it?
·
A. Dock Baldwin, be measured it.
Q. No, I mean did yori when you were theret

J94

·Supreme

Court of Appeals of Virginia.

McKinley Matney.
A. No, I didn't.
· Q·. You know w11ether whether it was 100 feet exactly or
something in the neig·hborhood of that?
A. No.
Q. Did you show this place where Dock Baldwin ran to to
1
R. K. MatneyY
'',
A. Yes.
Q. Diel he take his measurements and make his
page 277 ~. calculation from that same place that Dock
Baldwin ra,nt to 7
A. Yes, sir, he surveyed it to that same plact-::.
Q. Now, while you are on the stand, you spoke yesterday
about this fee tract of land, how far over your fee tract does
this mining road or this use of your lands extend?

-Mr. Combs: We object, he has gone into that, we have had
that up two or tl1ree times.
The Court: Yes, sir, I think so.
Mr. Crockett: He has answered that on three separate occasions.
·
The Court: Motion of objection is sustained.
· Mr. Lively: l\fay I inquire what the distance was, I am not
olear?
1 Mr. Combs:
He said 300 feet the first time and he said yesterday 150 feet.
Mr. Lively: Over the fee land?
, Mr. Combs: Yes, sir.
·
Mr. Lively:
Q. And by the fee land you mean the land where you own
ihe entire fee, coal and all Y
·
A. Yes.
Q. You know where the lines of the fee land are?
page 278 r A. Yes.
Q. You know the area?
A. Yes, sir.
Q. And you are testifying from that knowledge Y
A. That is right.
·
Witness stood aside.
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RONKEITH MATNEY,
having heretofore testified, again took the witness chair .and
testified further as follows.:
:
DIRECT :FJXAl\HNATION..

Mr. Sutherland:
Q. Mr. Matney, you are the same witness that testified on
yestei·day 7
A. Yes, sir.
Q. In making your measurements and calculations of the
quantity of coal in the area you measured up there, what, if
.anything, did you deduct for what they call unrecoverable
<!oal, coal you don't expect to get out 2
A. Fifteen per cent.
Q. Tell the jury whether or not that is the rule or the usual
:amount that by experienced miners is found to be recoverable?
A. Yes, sir, when you lease coal from someone, the leases
are usually drawn up to cover 85 %
Q. And in your experience have you found that to be near
,correst!
A. Yes, sir.
Mi·. Sutherland: Now, if Your Honor please,
we again offer this map in evidence.
Mr. Lively: And the· other map also.
Mr. Combs: vV~ object for the reasons heretofore given.

page 279}

The Court:
Q. The amount of coal that you have shown on that map,
1s that the amount after deducting the 15% f
A. No, sir, this is figured first at 100%, then take 15% frorii.
that or it is reduced 15% to make the tonnage figure at 85%.
Q. Is that 85% of the minable area exclusive of the outcrop?
A. Yes, sir, the outcrop is offset.
Q. They are the calculations that are shown on that mapf
A. Yes, sir.

CROSS EXAl\HNATION.

Mr. Coml1s:
O. 1vrr. l\fatne}r, this map, the way this map shows, takes in
nctually 90 feet in widtl1. a strip a~ross there that the coal
wa ~ pn rtly mined out of?
A. Yes, sir.

1%
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Q. And you didn't know how much of it had been mined out
before Abshire and Elswick mined in there at all,. did you 1
A. I taken (interrupted).
Q. Wait a minute, do you know how much of that coal in
the strip 90 feet wide was mined t
page 280 ~

The Court: You mean the coal in the 90 feet °l
Mr. Combs:. Yes,. sir,. that 90 feet is included

in this map ..

Q. You measured the strip at what some of them estimated
100 fcct1
JL Yes, the measurement was 90 feet.
Q. Auel some of that has been mined out, the old mine t
A. I clon 't know about that.
Q. You don't know about that'l
A. I didn't, but I have a reduction of the 90 f ect-the tonnage figured, half of the 90 feet strip of coal there.·
Q. Why did you figure half off f
A. Well, we went through that yesterday.
Q. Y cs, that is just a guess ..

Mr. Sutherland: 1,,''f\Te object to that argument ..
Mr. Combs: We object to tlle- map.
The Court : Overruled.
Mr. Combs: Exception.
(Map filed as Plaintiff's Exhibit No. s~Ronkeith Matney
Map or Plat.)

Mr. Sutllerland:
Q. Step up l1cre in front of tlie jury-now point out on
tllis map the place whereyou began your survey.
page 281 f A. R.ight here, beginning with a red oak.
Q. Now point out on tlie map tllc way that vou
FJurveved this block of coaI.
·
A. This would be my next station, tlle crop to tlle right on
around to tllis point, fo11owecl t]1e outcrop aronnd the hig-hwail, which is ~een as stripping- I1ere to tl1e right, tbis is the
outcrop and this is my surveying points, angles and distances,
and taken off on t11ere for the coal not minab]e, as it was
very flat, tlrnt would be 60 feet from that point right here.
This hub over l1ere, the crop was measured 40 feet and possibly 15 feet and you would liit Hie dirt where the crop came
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out, and then take off 25 feet for coal being reel, outcrop
coal, beyond that point.
Q. How have you indicated that?
A. That is outcrop line or white line.
Q. "\Vhat do these red lines indicate?
A. Entry to the Lester mine.
Q. Let 1s see if I understand your map correctly, on this
map, beginning at the point marked beginning and going on
all the way around the area to a point opposite that on the
other side of the spur there arc two lines, not exactly the
same distance apart, is the outside or the longer line the
actual survey?
A. Yon mean this line i
Q. Yes.
A. This is the actual survey shot up to the crop here.
Q. What does the inner line represent?
page 282 ~ A. This one is the outcrop line.
Q. From which one of these lines did you calculate the quantity of coal in this area 1
A. The inside line.
Q. I would like for you" to mark on those two lines indicating which one is the outcrop line and the other as the line
you surveyed (witness marks map as requested).
Q. Now then in making· your calculations, the tonnage that
you yoit on this map, does that represent the entire body of
the coal in there or does it represent the amount of coal that
is usually recovered in mining?
A. The amount of coal recoverable, figured at 85%.
Q. Eighty-five per cent of the entire block of coal¥
A. Yes, sir.
Q. And this strip of 90 feet across the northern end of this
block you have shown on your map, one-half of that, is that
right?
.
A. That is right.
The Court: You mean he has shown on his map in his calculation one-half of that?
Mr. Sutherland: That is right, that is what he meant.
The Court: Is that ,vhat you meanU
Witness: Yes, sir.
Mr. Sutherland:
Q. Now, in making that calculation, did you also
deduct the 15 %?
A. Yes, sir.

page 283

~

198

Supreme ·Court of Appeals of Virginia.

Ronkeith Matney.
Q. Now then what is the tonnage shown on the amount of
the recoverable coal in this block?
A. Including (interrupted).
Mr. Combs: Wait a minute.
Mr. Lively: We object to your taking your pencil and over
the witness.
Mr. Combs: I didn't take any pencil, I objected to the
question.
The Court: Every objection that is made is sustained.
Let the witness go ahead and don't point out to the witness,
just let him answer.
A. The first tonnage was figured at 85% of the entire block
as you see the lines, at 66,320 tons. Later came in the 90 feet,
one-half of the 90 feet, which was taken off, would reduce
that 3,800 tons, which gives me a balance of 62,500 net tons
figured at 85% of the coal considered minablc coal from the
outcrop.

CROSS EXAMINATION.
Mr. Combs:
· Q. Mr. Matney, why did you deduct just l1alf of that 90

feet strip?
'. A. I ,vas told yesterday that was all that was mined by
this fe11ow.
Q. Who told you 1
.
A. It is in her notes there somewhere.
page 284 r Q. Who told you to deduct half?
A. I don't remember, I was being examined by
Mr. Lively, I believe, yesterday.
Q. That long line that is straight, you didn't survey that
either through the mountain, did you?
A. Yes.
Q. What is the length of that line?
A. I lrnve it on the map 726 feet, with the 90 feet taken off,
that would shorten the line.
Q. Now, the 90 feet strip, that was taken of because part
of it l,acl been mined before, is on the very widest part of
tl1is wl1ole area?
A. That is right.
Q. And the fact of the matter is, after you take off that
90 feet strip, t11e balance is not more than half as long as
that, about half, isn't that right 1
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A. ItQ. You understand what I mean, you take off this 90 feet
:strip, then the width of this tract wouldn't be much more
than half, would it?
A. I would say about one-fourth, you are only losing, you
.see 90 feet would come to right here (indicating)., you would
-0nly be losing, we will say around 180 to 200 feet there, and
this is very small
Q. I asked you how ±bat would compare with the balance
of the tract.
l\fr. Lively.: Let him measure it.
A. It would hold 300 feet wide f9r 500 feet
down the knob, that would be southwest.
Q. And how far would it hold for the lower end?
A. That would give you 350 feet at ai1 average of 140 feet
wide, approximately.

page 285 }

RE-DIRECT EXAMINATION.
Mr. Sutherland~
Q. I am not certain that I asked you yesterday, Mr. Matney, did I ask you the thiclmess of the seam of coal that you
icalculated the quantity of coal on 7
A. Yes, sir, you did.
Q. Point out to the jury on that map, Mr. Matney, the
direction of th~ entry that you stated on yesterday you could
follow 30 feet.
A. The two red lines right here.
Q. They indicate the distance that you could follow the
icntry?
A. Yes.
Q. And the direction, do you have that 7
A. Yes, N 66 12 W for 30 feet.

RE-CROSS EXAMINATION.

Mr. Combs:
Q. Mr. Matney, in _your calculation, did you estimate any
of tlwt coal being 38 inches in ]1eighU
A. No, sir.
"\Vitness stood aside.
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~

IRVIN RIFE,
the next witness called for and on behalf of the
plaintiff,. being first duly sworn, was examined and testified
·as follows~
DIRECT EXAMINATION..
Mr. Livelv:
Q. Is your name Irvin Rifo!
A. Yes.
Q. Where do you live, Mr. Rife t
A. Pilgrim Knob.
Q. w·hat do you do?
A. Truck mining little bit ..
Q.. Did you do any mining for the Wm. S. Stoirns, Jr~ Inc-..
in the· year 1951 t
A. Just a little bit ..
Q. V\' as that on the Slocum or Kroll tracts of land 1
A. I don't know, I never found out much about it, it was:
the next mine to Alvin Lester.
Q. In other words, you were on to the left of Alvin Lestert
A. Yes.
· Q. You didn't mine in the area that was mined by Alvin
Lester or Abshire and Elswick!
A. I mined a little bit for Badger Coal Company when it
first started ..
Q. But you didn't mine in that same area for the Stokes:
Company, your mine was a little to the IeftT
A. Yes, sir..
Q. How much did you mine there r
page 287 ~ A. Just a few truck loads, I wasn't tbere but ai
few days.
Q. What was your arrangement with the Stokes Company,,
did you haul it or did you just g--et the coal onU
A. I hauled it.
Q. For whomf
A. For the Stokes Company.
Q. About how much tonnage did you get outf
A. Don't believe there was over nine or IO truck loads.
Q. What size truckf
A. It was an F 7 Ford, would carry about eigI1t tons.
Q. Did you haul this coal over the McKinley Matney Iandf
A. Yes, I reckon it went tllrough that ~ay, the mining was:
so bad I didn't pay much attention to it.
Q. The mine was so bad T
A. Yes, so much work putting it through the way Aivin
and them took their coal.
Q .. Did yon keep any reco·rd of how much you mined i·
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A. No.
Q. But your best judgment is it was nine or 10 tons T
A. My best judgment.
Q. Do you know a man by the name of Bill McGlothlin T
A. No.
Q. VV as there someone else up there mining beside you and
Elswick and Abshire there besides Lester?
A. I remember Lester and Abshire but I don't know anyone else there.
Q. Do you know whether there was another mine
page 288 }- operating up there besides these men that you
have mentioned at that time f
A. I just don't remember, I wasn't very well acquainted
with that ridge around through there.
CROSS EXAMINATION.
Mr. Combs:
Q. This Badger Coal Oompany that you spoke of had mined
in there before the Stokes Company?
A. I believe I am the first one that ever went up in there,
I worked for Badger Coal Company about 29 or 30 days and
they took over and put machinery in there.
Q. Did Badger Coal Company haul the coal the same as
Stokes did over the McKinley Matney land f
A. Yes, sir.
RE-DIRECT EXAMINATION.
Mr. Lively:
Q. You don't know whether they paid for the right of way Y
A. No, sir, I don't.
·
RE-CROSS EXAMINATION.
Mr. Combs:
Q. Did you haul coal down over this same road for Badger
Coal Company?
A. Yes.
Q. Were you running a truck then Y
A. I was putting it in the tipple down there for them.
page 289

~

Q. Was there anybody objectecl to your hauling- then over this road, was any blockade put on
the road?
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Mr. Lively: That is objected to, immaterial.
The Court: Overruled.
Mr. Lively: Exception.

A. You see the compa:ny that I worked for, they had it
hauled out, and they were the one put the road in there and
everything·.
Q. Badger Coal Company?
A. Yes, sir.
Q. I meant to ask you if McKinley Matney or anybody hauling down over that road ever had any trouble about it f
Mr. Livelv: Same objection.
The Cour"'t : You are talking about the Badger Coal Company Y
Mr. Combs: Yes, sir.
The Court: T-he objection is sustained.
Mr. Lively: I understand the court is sustaining the objection all the way through, he has been talking about the
Badger Coal Company all the way through there.
The Court: That that you hauled for the·
page 290 ~ Badger Coal Company, that wasn't on this area
that you claim that Stokes mined, that wasn't
within that area?
Mr. Combs: Yes, sir, in this block.
Witness: I don't know much about all that.
Q. Was it or was it not, you.said it was down the ridge?

Mr. Lively: The Badg:er Coal Company, as I understand

it, had a mine up above McKinley Matney's some years ago.

Mr. Combs: On the Slocum tract.
The ·witness: Tllis last mining I did was done on around
the ridge from Alvin Lester.
Mr. Lively:
Q. For the Stokes Company?
A. Yes.

Mr. Combs: How long was it after you worked in there
for Bacl~er Coal Company until Stokes began mining in there?
Mr. Lively: Objected to, immaterial.
A. I he}iPve·it was about '51. when I ·worked for Alvin, must
have been about '48 or '{7 when I worked for Badger.
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The Court: Unless you show that they hauled
page 291 } from the .same area.
·
Mr. Combs:
Q. w· asn 't the place that you hauled coal for the Badger
Coal Company in .about 200 yards of the place Abshire and
Elswick went in?
:
Mr. Lively: Same objection, immaterial and prejudicial.
The Court : Objection is ove.rruled.
Mr. Lively.: Exception. ·
A. It wasn "t to:0 far .al'ound ther.e..
Mr. Combs:
Q. And ·you hauled it right out the same way the Stokes
Company hauled their coal, right down over McKinley Matnev 's land?
Mr. Lively-: Same objection.
A. It all came down the same road, I reckon.
l\f r. Lively: We move. to strike out the answer, the testimony of this witness with reference to Badger Coal Company
because immatedal and confusing to the jury, and because
not responsive to the examination in chief.
The Court : Sustained.

Witness stood aside.
page 292 }

Mr. Lively: Plaintiff rest.

WHEREUPON, the Defendant introduced the following
evidence on its behalf :
ELLIS MATNEY,
the firi:;t witness, called for and on behalf of the Defendant,
being first duly s,vorn, was examined and testified as follows:
DIRECT EXAMINATION.
Mr. C!omb8:
0. 1\tfr. l\tfabiev. how old are you T
A. Thirty-eight, about.
Q. W11ere clo you live T

26'
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A. I live upon Dismal, Big Branch.
Q. Do you know where McKinley Matney 's land is there
where he lives Y
A. I lmow about where McKinley lives, I don't know where
his land lays.
Q. Vv ell, on the head of Long Branch, about how far do you
live from him Y
A. About three miles.
Q. Do you know where the Preston Mining Company 1s.
mining up there, where they are hauling coal from now!
A. Hauling out of Big Branch.
Q.. That is the next branch on above Long Branch Y
A. Next branch below Long Branch.
Q. Do you own land up there!
page 293 ~ A. Yes, sir.
Q. What kind of land do you own, how much y·
A. About how many acres!
Q. Yes.
A. About 175 acres.
Q. Does the Preston Mining Company haul any coal over
your landY
A. Yes, sir.
Q. Well, about what distance do they haul over your land t
A. They haul something like about three.fourths mile.
Q. About how much coal do they haul over your land a
day or a month or a week or something like that, the amount
that is being hauled over your land Y
Mr. Lively:- That is objected to because,l immaterial.
The Court :- Overruled.
Mr. Lively: Exception.

A. They Irnul something like 50 to 75 truck loads a day
when they a re working up there.
.
Q. About how much do they haul, about how many tons,.
I mean, in a truck load T
Mr. Lively: Objected to.

A. W elI, ·will run from seven to 13'.
Q. From seven to 13 tons T
·
.
A. Yes, somewhere along there.
page 294 ~ Q. Did this coal that they hauled from your
land come from your land or is it coal from other
lands that they are hauling over you t
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Mr. Lively: Same objection.
A. Well, there is part of it comes off my land and some off
other lands.
Q. Well, the part of the coal that is on your land, do you
own it or does somebody else own iU
A. No, C. L. Ritter Lumber Company owns it, they own
it on my land, there are two mines on my land.
Q. You don't own the coal though?
A. No.
Q. So the coal that is hauled over your land is coal somebody else owns f
Mr. Lively: We object to the leading let the witness
testify.
The Court: Sustained because leading.
Mr. Combs:
Q. About how long has this Preston Mining Company been
hauling this coal over your land t
Mr. Lively: Same objection as above.
A. About two years and a half.
Mr. Combs:
Q. Do they pay you anything for hauling over this threefourths mile?
page 295

~

Mr. Lively: Same objection.

A. Pay me $50 a month.
Mr. Lively: That is objected to for the same reasons above
assigned and further because entirely irrelevant and immaterial and prejudicial to the plaintiff.
The Court: I don't think he should have answered as to
the amount-sustained as to the amount, l1e has stated. It
was not responsive to the question in the first place.
l\.f r. Combs : I will ask him again.
Mr. Lively: We desire to make an objection to this question and all similar questions. Proof of what is done in a
specific instance where the arrangement is between different
parties and different locale and different situations is no
evidence of what the reasonable benefits derived by the de-
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fendant from hauling coal over the plaintiff's land, it is just
simply a different situation and the proof of one has no evidential value to ·show what the other value is.
The Court : Let the jury go out.
·(Jury retired to jury room)
Mr. Lively: May I complete my objection? In other words,
the mere fact. that Ellis Matney has a contract
page 296 ~ with the Preston Mining Company or the Stokes
.
Company to pay him so much for hauling over his
land is no evidence at all and has no evidential value in determining the issue in this case, which is, what was the reasonable :value of the benefits derived by the defendant for hauling coal over the plaintiff's land Y
Mr. Combs: We expect to show other instances, we have
other instances in the same general vicinity up there that
this company bas paid for hauling coal over them.
, Th~ Court: That brings up the question that has been
mentioned in this case but never has been ruled upon whether
or not it is permitted in a case of this kind in this state to
introduce evidence of other similar sales of the use of the
lands. As mentioned by me before, there is a conflict of
authority on the admissibility of that kind of evidence; one
rule, known as the Massachusetts Rule, which permits the
introduction of other similar instances of sale under certain
conditions similar; the other rule is known as the Pennsylvania Rule, which does not permit that, but even under the
Pennsylvania Rule, they do permit, as I understand it, proof
based upon the general knowledge of general conditions and
if you gentlemen have anything in Virgfoi~ law on that I
would like to have the benefit of it before I pass on this question, if you have anything to offer.
·
Mr. Lively: I don't have anything available.
page 297 ~ The Court: Where a witness bas a general
knowledge of sales and is able to give bis opinion,
based upon his general knowledge of sales of like kind, even
though t11at witness gains that knowledge through a number
of similar instances, if his acquaintance is such that it amounts
to a general lrno,vledge, then he is allowed to testify, that is
the theory that the plaintiff followed.
Mr. Lively: Yes, sir, that is the view tllat we have.
The Court: · That is the tl1eory that this court has permitted the·p]aintiff to follow, I think that rule undoubtedly is
the rule in this· state. To do tllat, so far ~s I know, I don't
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know of any specific ruling of the court on the question of
whether or not it is permissible to show other similar instances
of sale of itself.
:
Mr. Lively: As we understand it, that rule was approved
in the Ball v. Raven Red Ash case.
The Court: Which rule i
Mr. Lively: The latter rule, the rule that the Court has ref erred to as the Pennsylvania Rule. In other words, as an
expert he can state his opinion.
f
.
The Court : I don't think there is any question
page 298 } but what that is admissible, the question before the
court now, the question of similar sales, frankly
at this time, I haven't been able to find anything to determine
very definitely what the Virginia rule is with reference to this
specific instance but to me· it seems to be contrary to the
general rules of evidence of other similar instances where
they involve matters of contract and agreements that specific
instances are not admissible. In other words, my impression
is that the Pennsylvania rule is more logical, although the
American Jurisprudence, on the subject, says that the majority rule is the Massachusetts rule. But if ·counsel desire to
be heard further I will be glad to hear them.
Mr. Crockett: As I recall the rule as laid down in American
Jurisprudence the Massachusetts rule, which permits evidence of substantially similar sales is supported by a great
weight of authorities that is certainly the greater number- of
states that have followed it. · I don't know that this particular
question has ever been decided in Virginia. If it has I have
not been able to find it, but I have examined these rules very
<~arefully and some of the autl10rities h.ut I have not" endeavored
to read all of the cases that are cited in support of the
Massachusetts rule. But consideriilg the weight of the authorities it does ·seem to me, may it please the Court, that
Virginia Court~ if, as nnd when the question will
page 299 } be submitted to it, will in all probability follow the
great weight of all the American authorities on
that question. I lmve not been able to conceive any r~asori
as yet·why that rule is not fair and just. It seems to me to be,
that under substantially similar mums, when payments have
been made, and payments are not forced, then it seems to me
tliat should be evidence that should go before the jury. I am
just submitting to you in this case, the Court should permit
.the evidence of these similar, or substantially _similar, sales
of similar rights, and· we have them here and can produce
them to the court.
·
··j
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Mr. Lively: If the Court please, I think we have already
made onr position about as clear as we can. It is true that
tbe Ball case cloesn 't exclude particular instances of sales
from consideration but as the Court suggested, and that is
undoubtedly true, it is not permissible under the rule of the
general law in Virginia to prove one situation by proving
another different situation. No'Y, I can imagine a case in some
of the states where the circumstances would be much more
persuasive thari it ·is here, for instance, you take prairie
country, flat lantl and ways to g·o this way and that way, you
can see how tl1e situation would be much more favorable for
the Massachusetts rule than it is here, but under the facts
of the country here; there is no sucI1 thing- as similarity, theland is distinctive, you can't find one situation liirn another,
and to sav for one man to make a contract for
page 300 ~ hauling- coal over his land and to say that would
be persuasive of what anybody should have, situa-·
tions arc not the same, wl1en there are so many things that
come into those things,. similar situations couldn't be, we
desire to object to this and aII similar questions.
J\fr. Crockett: I never lived on the plains and don't know
much about it, but I believe I heard this court on yesterday
or some time during this trial, speak of the similarity of land
in Buchanan County. The similarity is there and is caused by
nature. "What we have in this country we have the steep
mountains and narrow valleys and that is all over this country.
Now, Judge Lively spoke of the Ball case, that instance in the
Ball case and the evidence in that Ball case came in tl1is way.
Mr. Horn was put on the witness stand in that case for the
defense and he was asked a question on cross examination as
to what was the amount generaIIy paid for easement rights·,.
and he made th~t reply with wI1ich the court is familiar. Now
that, as I say, was on cross examination. There was no exception taken to his statement. I was on the other side of it,.
and I put him on the witness stand myself and there was no
objection taken and no exception and this question was never
before the court in that case, but tlle court, if yon recaII, said
words to the effect that it just assumed that tlley didn't have
sufficient testimony to support it, but it was assumed that the
jury had considered it. We yet think and submit to tlle court,
that evidence of substantially similar sales should
page 301 } be admitted in tJ1is case.
Mr. Lively: If fhe Court please, I would like to
say just another word. Another vital distinction, and one that
is easy for all of us to lose sight of in this case, and I think
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we all have lost, that the issue involves not the injury to the
property but the benefit to the user. I think the fundamental
principle underlying the application of this law is found in
the familiar Raven Red Ash case, decided some 25 or 30 years
ago where it was held they didn't have the right to transport
coal underg-round from other tracts, the effect of that was to
leave the land owner without any subsequent remedy because
there wasn't any such thing as showing damages against. rl.
man's land by the use of the underground passage, and I
think this Ball case was a natural development of that, that
when the use has been exercised and benefit has derived to the
user, the the land owner would be entitled to compensation for
the use whether he suffered any damage or not. The thing we
are interested in is not whether l\fr. McKinley Matney's land
was damaged but how much this defendant was benefitted by
that use, and I don't think that the fact that somebody else
in connection with his own property, entered into a contract
to let them use his land for a certain price is any evidence
at all as what value or what use of McKinley l\fotney's land
was to them.
Mr. Sutherland: If your Honor please, in thinkpage 302 ~ ing about this case since last term of court, and
in the attempt to try to show to the court the
similarity of specific instances, we, or I did, felt that we
would run into an unsurmountable obstacle, that is the feasibility of shqwing the similarity or dis-similarity one dozen or
hundreds of thing·s that enter into and every one of these
specific instances that it would necessarily too long prolong
the trial of any case and would .get to the point that the jury
would be thinking about in 'trying so many cases that ther
would get the real issue confused. Necessarily all that .ev1.:.
dence would have to go to the jury and it would strike me that
if it isn't settled in this state and settled so that these matters will all be permitted to come· before the jury in this kind
of cases; if they are entitled to go into it in one we would be
entitled to bring them all in and I imagine in this county there
are several hundred and maybe up to 1,000, and· I figure if we
undertake to show in all these cases, every one that has a
sale, what prompted it, etc., and just tl1e feasibility of that
kind ought to appeal to the court or whether or not it is going
to permit this kind of testimony. I feel like we have taken
quite a bit of time in this case already, and if we go into that,
I am satisfied if we get eight or 10 witnesses a day we will
perhaps be here the rest of the summer, that is, if we examine
all the sales that have been made in this county. That is the
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only thought I have had of the matter since it was brought
fast term of court. I did some work to see if we could ·establish that and we came to the conclusion that
page 303 ~ we would just have to throw up our hands and quit,
:
and that is why I feel it should not be permitted.
· The Court: There are a number of authorities cited in
annotations of L. R. A. that I haven't had time to look at,
because I have been holding court every day from nine to six
Hnd sometimes later than six. I am g·oing to take a few
ininutes, probably 15 minutes to consider the matter, maybe a
little bit long·er before I rule on it, I will recess until that time .
. Mr. Livelv: Circumstances of similaritv have not been
"
shown and cannot be shown in this case.
( Court recessed for lunch.)

AFTERNOON SESSION.
,.

1:00 P. M.

•I·

The Court: Is there anything else to be said on this matter t
· Mr. Lively: I believe I told the court, and I told counsel
for additional grounds we dictated.
The Court: I think I will let the jury go back out while we
are considering the objection.
(Jury out.)
The Court: I think this one particular instance
as offered has not been shown to be sufficiently
similar to admit it under any view. Knowing the
Rituation concerning- most of tlic cases of that kir;td anyway
would be questionable as to whether or not it was such a
8ale f rec from tlie elements of f orec. In other words, I think
that a great majority of the instances of sales of rights of way
in the country, situated like Buchanan County~ where one owns
the coal or timber up one of these creeks or hollows, in this
.county, and somebody else owns the land down below it, and
the valley is so narrow and the topogTaphy of the country
such that there is only one possible way to get the coal and
timber out, that is, in most instances if they don't have any
tight over the land that lies dow11 below. the land owner is in
a position to interpose a holdup: In other words he doesn't
have to sen, there is no way fo make him sell, and the prop-

pag-e 304

~

Preston Mining Company, Inc. v. McKinley Matney.

211

Ellis Matney.
erty owner up above, who owns the coal and timber, has no
reasonable way, as I said, in many instances, no practical
way for him to get his property out or to make any use of it
without the right of way, and in that kind of a case, it is not a
sale that is free from the clement of force. It is not a sale
which is eontemplutcd by the cases of a sale in the open
market. A.s indicated in the case of Sea Board Air Line v.
Chambers, 108 Va., 42, such sales ar.c affected by an element
which does not enter into similar transactions made in the
ordinary course of business, while the court, in that case, was
talking about a condemnation case where the railroad was to
be forced to go into court in a dondemnation proceeding- and it
is faced with the alternative of buying or having
page 305 r the necessity of proceeding in court, they recognized that principle in that as being the· element
of force, so certainly it wouldn't be the case where there is
no reasonable way where a person could get his property
sold, that is, the coal mined and the timber sold, except to
buy it. If he had no right of condemnation he wouldn't have
the right to go to court, he is forced to do something. That is
not the kind of a sale in contemplation of law would fix the
value in the ordinary course of business, that is a hold-up
proposition.
As the court said in that case, "the market value of property it is said is the price ·which it will bring when it is offered
for sale by one who desired, but it is not obligated, to sell it
and is bought by one under no necessity of having it." Well,
if a persons property is bottled up so there is no possible way
for him to use it or haul the coal out, except to buy a right
of way, I don't see how it. could be said that he was not under
the necessity of having it; if there ever would be a case of
necessity, that would seem to me to be one. So, as stated,
I think the particular instances, which the cases referred to
as being admissible where they are similar, I think it has
reference to similar sales or trammctious in the ordinary
course of business, not effected by any element of force
necessity brought about by the peculiar circumstances of the
case. Here in this case, if the plaintiff has a ?:ood case, it is
one based on contract. The plaintiff is in the situation, if ever
he had already ap;reed to sell this right of waypage 306 ~ but there has been no agreement as to the value·
of it-and the value of it. when there was rio
agreement as to thnt, shall be :fixed by· what is a reasonable
value or of what the reasonable benefits derived from the useof it. Now, one party bas agreed to sell and the other party
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has agreed to buy, and it is not proper to consider the cases
measured by some particular instance of an?ther ~a~e ·unless
the circumstances and the sale were substantially S.1milar, and
.that sale must be in the ordinary course of business, uneffected by any element. of force or circumstances of necessity.
·
. The objection is sustained ..
What I have said is in regard to the relevancy of the evidence offered.
As pointed out hi the Seaboard Airline case,. the· court said:

It is.enough to note (1) in answer to the argument
from relevancy, that since value is a money-estimate of a
marketable article possess.io'li certain definable qualities, the
value of other marketable articles possessing substantially
similar qualities is strongly evidential and is so treated in commercial life; all the arg'Ulllent and protestation conceivable
cannot alter the fact that the commercial world perceives.
and acts. on this relevancy;''
"':i:r. '11

ti)

Bmt they· a:re talking now about commercial values uneffected by unusual el~ments. entering into it.. As the court
said further:
"(2) in a..mwer ta the argument from auxiliary policy, it
may be noted that this objection may or may not exist in 3!
given instance, and that the 1·ational al'ld practical way of
meeting it is to a:11.:rw the trial court, in its discretion, to exclude such evidence when it does involve a confusion of issues:,,
but otherwise· to receive it."'
·

'·
page 307

This latter reason for excluding any particular

f instance has been argued in this case.

Mr. Combs: If the Court please, in view of theruling of the Court,. I want to ma:ke a motion to exclude the
evidence of McKinley Matney, Giles Elswick and Alex Varney,.
in regard to the prices that they paid l'tfcKinley Matney 15~
a ton to move a certain amount of coal, and their steel and
equipment out of the mines, because that was a case where the
element of force was· plainly involved.
Mr. Lively: If' the Court please, the right to remove steel
and equipment orrt of the mines was not involved in tna t evidence at all, exce·pt the testimony of Mr. 1\1:atney and not
contradicted by anyone, it is shown that he had given these
~eople the r~ght to remove their equipment and supplies at any
time, and w1tllou:t eha:rge.. The question of the· removal of the
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coal was simply a situation, exactly similar to the situation
here where the parties paid 15c a ton for the privilege of
moving it over his land.
Mr. Combs: Now, if the Court please, Mr. Elswick, who
was their witness, stated that they paid 15c a ton, because
they had a small amount of the hig·h seam of coal, about 3,000
tons, that they wanted to get out and that they wanted to get
their steel and their equipment out, and that was the reason
they paid 15c a ton. Now that was their witness.
Mr. Lively: "\Ve desire to oppose the motion,
page 308 ~ we think the evidence is proper and has been admitted and is admissible.
Mr. Combs: McKinley Matney stated Abshire and Elswick
paid him 15c a ton for about 3,000 tons, and that they took
their equipment etc. out afterwards, and "they paid me 15c
a ton for about 3,000 tons." "\Ve think that shows it was
paid under an clement of force.
The Court: I don't know that all the circumstances of the
price under which Abshire and Elswick agreed to pay were
set out. As I recall, they w~re not gone into, the time and
conditions under which they agreed to do it are in the record.
On the motion to exclude that, I will defer ruling on it, it is
already in.
·
Mr. Combs: Well, we will make it later on again. Now, I
understand the court has refused to allow this witness, Ellis
Matney, to state the price the Preston Mining Company pa.id
him for bringing the coal over his land 1
The Court: The objection is sustained.
Mr. Combs: vVe except, and now on the motion that I made
to exclude the evidence of :M:cKinley Matney and Mr. Giles
Elswick and Alex Varney, the court has stated that he will
defer ruling· on that motion for the present Y
page 309 ~ The Court : Yes, sir.
.
Mr. Combs: All right.
Mr. Lively: Now, we move that the court strike out the
entire testimony of the witness, Ellis Matney, because the
same is wholly irrelevant and immaterial and prejudicial, and
instruct the jury to disregard it in their deliberations of this
case.
The Court: The only purpose was to get in ,evidence of the
price?
Mr. Lively: Yes, sir.
The Court: Motion is sustained, unless the witness is used
for some other purpose.
Let the jury come in.
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(Jury returned into court and the following proceedings
wer«:> had in their presence) ;

j

, Mr. Lively: We would like that the court acquaint the jury
of its ruling.
The Court: Do you expect to use that Y
:· Mr. Combs : I don't think so.
The Court : .All right, the motion is sustained,
page 310 ~ and the jury is instructed not to consider his evidence, that is, the evidence of Ellis Matney.
Witness stood aside.
LLOYD ABSHIRE,
-the next witness, called for and on behalf of the Defendant,
being first duly sworn, was examined and testified as follows-:
DIRECT EXAMINATION.

'Mr. Combs:

.

Q. Mr. Abshire, I believe your name is Lloyd Abshire Y

A. Yes, sir.
Q. How old are you?
1 A. Thirty.
Q. Where do you live?
A. Raven.
Q. Are you the Lloyd Abshire that was in the coal business
with Giles Elswick?
· · A. Yes, sir. ·
~· Q. And the firm and partnership known as Abshire and
!Elswick? ·
A. ·Yes, sir.
Q. Have you been mining coal as a lessee from the Preston
Mining Company f
, 'A. I have been with them every since the day they started
dumping· coal..
! Q. About how long has that been Y
··: 'A. About three of four years.!
Q. You have been running your own mining
:page. 311 ~ company, I believe?.·
A. For the Preston Mining Company.
Q. You lease a certain area from the Preston Mining Company, ·and·_you mine that out: :and then if you want to lease
·
another area, you do?
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A. Yes, sir.
-.
·
. ·
·
·
Q. And do you haul that coal or have it hauled to the -railroad!
A. Well, I haul some· ·of it .and other. trucks haul some· of

it.
Q. And you say you have been with them about four years Y
A. Yes, sir, I have been in Buchanan County longer though.
Q. Do you remember .when you had au -opening up.there on
what they call the Slocum land 7
A. Yes.
Q. Did you haul any of your coal down over McKinley
.Matney 's land?
·
A .. Yes, all the coal had to come out that way.
Q. You know where the McKinley Matney two acre -tract
lies, approximately, you may not know exactly, but you. k~ow
about where it is, do you!
A. Yes, I think so.
Q. Do you remember wl1en he had a suit with the Stokes
Company over hauling coal down over this land of his Y
A. Yes, I was mining there.
Q. Do you remember when he had a chain across the road
and blocked you off?
A. Yes, I remember that.
Q. You bad mined a part of your lease before this suit was
ended, had you T
page 312 } A. Well, we were on and off that so much, I
don't reme:tnber just how much we had left.
Q. After this suit was decided and you found out Stokes
Company didn't have a right of way down over McKinley
Matney's land, had you then completely mined out the area
you had or did you still have some left?
A. No, there was coal still left up there for I got the right
of wa v from l\foKinlev the last time.
·
Q. What about the ·kind of coal that was still up there on
your lease?
A. Well, we were getting right close the outside and it
was the hardest coal to mine, it was our cheapest coal, it was
dose to the outside and didn't have anyQ. About wl1at size seam was itY
A. It was ·up and down.
Q. J\qout-what would it average?
A. Up on the end where I was, bad two inches rock in it-,
T imagine it-would average somewhere around 58 inches.
· Q. How many tons did you _have left up there when this
suit was decided that you hadn't gotten out?
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A. I don't know about that hardly.
Q. Give an idea.
A. It is hard to estimate it.
Q. You say you made a contract with McKinley1 what kind
of contract did vou make with him 1
.A.. We were t~ give him 15c a ton for what we had left up
there to come out.
page 313 } Q. What else were you to bring out over his
landt
A. There was nothing said about anything else.
Q. ·were you to bring any st~el out 1

Mr. Live-Iy: We object to his cross-examining his own witness.
A. Yes, sir, there was steel to bring out.
Mr. Combs:
Q. Did you bring that out over him f
A. Ye·s, sir.
Q. Do you remember approximately how much coal you
'brought out over there 7
. A. I guess between 2,000 and 3,000 tons, I don't know.
Q. Now, was tbere any othe1· way that yon could get that
coal out, practical way, except coming down over him?
Mr. Lively: Objected to, asks for conclusion of the witness.
A. There was no other road in there tI1en.
Mr. Lively: The evidence is objected to and motion is made
to strike it out because it gives conclusion of the witness.
The Court: Overruled.
Mr. Lively: Exception.
Mr. Combs:
Q.. About I1ow Jong- were you mining after you made this
agreement with McKinley to bring your other coal
page 314 f out, I1ow long did it take you to finish it?
A. I don't know, we were maybe three or four
months, I don't remember for sure.
Q. Now, did you have to bring your coal out over anybody
else besides McKinley :Matney i·
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A. Yes, in the contract that we had with McKinley, we paid
Henry and Burb Bailey-I think we made the checks to McKinley and Henry and Henry was to pay Burb Bailey.
Q. Where did you first hit McKinley's land?
A. ·where the line come off the hill and crossed the road.
Q. About how far did you haul over McKinley?
A. I guess around 350 and 375 feet.
Q. Then after you got off McKinley's land,-whose land
did you go on?
A. I don't know that.
Q. Well, did you go on Henry Matney or one of the other
Matney 's land Y
Mr. Lively: We object to the leading and it is suggestive.
Mr. Combs:
Q. wr ell, I don't care if it is Matney or not.
A. "\Vell, it was supposed to have been Henry, the one that
got part of the money.
Q. Did you pass over another one?
A. I think Burb Bailey had some land in there too.
Q. When you dealt with McKinley for -going over his land,
was he or not dealing for Henry and Burb Bailey?
·

page 315 }

Mr. Lively: Objection.

A. McKinley?
Mr. Combs:
Q. Was that for the right to haul over all three of these·
fellows?
Mr. Lively: Objected to for same reason.

A. Yes, sir.
Mr. Combs:
Q. WJ1om did yon pay?
A ..McKinley.
Q. Do you know whether or not this other Matney, Henry
Matney, and Bnrb Bailey got a part of the moriey?
A. I am almost sure Henry did for the checks were made
in two separate checks.
Q. You made checks to McKinley and Henry Y
A. Yes, sir.
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Q. How did Burb Bailey get his Y
.. ,A. McKiµ~~Y: "Ia~ to( p~y h.µn: ~s ~h~ .Nv..~Y ·J ·,md~r~tood it.
Q. So then the 15c a ton you paid was for hauling over these
three tracts of land Y
.
A. It was coming· over aH three nien.
Q. ·Could yo:u ,gfv~.. tI?..e jusr laµ; idea. of the distance you
, ., : : :; ·c : : · . : ~ : ·.
hauled over these other two?
A- .T ,th;ink ~)ui~,,7:
li~e i~_:·
}

w~ere

.

I~~.

Mr. Lively: We object to what the witness
p~ge. 316 ~ t4inks . .' ' ' .
';:. . . . , .
' '
· ·
· Mr. Combs: He can giYe an idea.
· _¥.r: ~~V:~ly_: ~f ~e. ~as a_ ~egit~ma~c estimate.
The Court : · · . - · ..., . . · · , · ,
·, . · . ·
.
A. I believe I wou1cf be' safe in ·sa:yirig· lt was..five to 600..fe'e't
from where ·we .come onto McKiaj.ey :Matn~y!s land until we
·
· ·.··
come into the state road..
'Q. ·no you ha've any'idea liow'much distance ·you went over
.Burb Bailey?
A. No~
.
.
· .
,
. ·
Q. Do-·yoU: have a~y idea how far you went over Hen.ry

·Mafne.y'1 ,. · . , :. ·.·.. .. .. . . . . ,. .

. . .

' . .. .

.

. . ,A. ·No; I don't know'anything~ about· that. I just know the
distance from whe're the chain was til1 we· come into the state
road.
·
·Q.0)tou ~ean y.01:1 carµ.e:.ov~i: all .three _of tp.em. ~ve or 600
·f eet,.. ·
·
·
~~- Yes~ f?.y~ or·~9~ feet: OY:e:1: all_~h_ree _of: th~m.
• ,

•

I

•

:

: ;

:

~

•••

}

J

.,

,.

Mr. Lively:
_Q. ~fr. Apshire, do you know where the ·McKinley Matney
·
lines areY
A. I think I know where his line comes off the mountain at,
he has a fence right' above· his ·barn. · It coin es straight down
the mountain and crosses a bridge and there was a tree that
they said was his line.
..
Q. I am asking you if you know.
A. From that one on down to· the main road is what I said.
.
. . , Q. · He. l1as two, tracts of land, doesn't he?
:
page 317 ~- A. I don't know, I know it, comes out to th~ state
road there.
···· ·
,Q. :But you-don't know whether that is the lower end or not?
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A. Going up in there that would be the upper end, right
_whpre.we.come ·off tlie..8locum:fand, we had a right-to .cut tura,bers down to McKinley' fence.
Q. And what you are saying is yo1;1 know his ripper boundary
line, one that is up to the Slocum laildf
.
A-·
.~e~a' I. just k~9~ ,~1~3:t .~v~. ~~·o~~ed ,,t~ coip.e. ~n tp_ th~
mam roa . ·
; ; Q._- Y0~ k~cny ~he ·_qi~ta~1Ge ~~·om_. that Jioint to· the rriaiii ·road·Y
A. Yes.
. .
. .. ·.....
Q. Brit you don't know what :McKinley owned?,,. . .
· A ..A.JI I know ·anything about is from that fence on intp
the main road.
. . ' . ' . ..
· Q. You say you all were mining. up there at the time this
law suit' was g·ohig on l ,· ·.· . . . . •
A. Yes, I started on th~t ~oal and mined it out..
Q. ·y·
You we·re.
• •• . still
• •with.the
' ,_, ' •. .,Stokes
.. . ' • Compariyt
• •.. •••. •. . -.• . . .•. •.·. ;
, A • esJ .. ,
. Q. ·A.n,d,
stai<l with ~t until the. new. C,Qlllpa~y orga.~iffe~
J~nd you are still with them.
-·
. . ..
A . .Yes.· . . ·- ,
.
. . ·
Q. And y,ou mined ,up t,her,e .two· or .three months at least
after this case __ was decided agairi·st. me-~compAnyY
'J

-

.

l

'

.

•

"

•

•

•

•.•

~

:

I

you

A.

.Yes, something like ·that.

!

' .,

,. . .

.

.. ,

Q. ·who else was· mining up there?
.. ·
· A. Bill McGlothlin · ana Alvin Lester-Alvin Lester and
. Cofombu·s Vance-were in together..
. .
.
..
.
,.Q.. Was Irvin Rife up th.~re? . _ . ·' ··· .1.. ~
·page -318 h.. A • .Yes; he was down there· ;just little while.
.
,. :. ·. ~ Q. .What size.mine. did Bill McGlothlin have!
A. He never did hav.e t-00,much-:ror.he never .cli-d run.much
,coal. -He had to bring l1is coal throug·h under om; tipple.
Q. I am asking· you how .much he run Y
. .A,: ,As far as how much he did mine, I couldn't say the. num.

ber of--tons. , \

.

.

~

. . . . .. ,

Q. ·How did it -compare with. ·what your mine run,. did he
, µiine as much as you did?
·
A. 0, no, not at.all.
Q. Well, what-proportion would you say?
.
~ .. I don't think he ever worked over four, five or six men,
there we.re. ·as hlgh a$ 14 men working for us sometimes. ,
Q.. y o·u had a rinile ·t~ice iis 'Iai~~fe as 'his f ...· . . . .. .: . . -_.
. A. ·We got out more than that, the trucks never went to him
li,ke they did ours. You se~ i! :we ·bad coal they always got our
coal ·first.

.. ,,.
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Q.. Would yon s-ay he mined three-fifths or f our-fiftbs or
what, or three-fo1.1rths that your mine did!
Mr. Crockett: We don't see the relevancy of it, Your
Honor, looks like he is just killing time.
The Court:. I don't see the relevancy of it.
A. Well, I wonlcl say we mined 75 ton of coal to his 25.
l\fr.' Lively:
.Q. Was he there all time until this suit was decidedf
A. We started running coal before he did, we were :first to
start in there.
Q. "\¥hen did you start, February, 19511
A. I guess it was, I don't remember.
Q. About how much coal did you all get out Y
A. Vve didn't keep any record of it or I didn't ..
Q. Well, isn't there anybody Imows?
A. If my partner had kept the slips they g·ave us each time
with our checks, he could have but I didn't.
Q. How many tl"llck loads did you average per clay?
A. Well on good days run we would get 15 truck loads.

page 319 }

Mr. Crockett: That is not responsive to the examination
in chief.
·
Mr. Lively: I am entitled to cross examine the witness to
test his recollection.
Mr. Crockett: I am maicing my objection to the court.
Mr. Lively: I think it is a very relevant matter.
Mr. Crockett : He said he kept no records.
Mr. Lively: I understand but I am asking the next best
thing, his estimate.
T11e Court: Let me ask tlle witness this. At
page 320 ~ the time you made that agreement with McKinley
·
Matney for the payment of lpc a ton had you already made a contract with the :Stokes Company for mining
a certain amount of coal?

A. At the time we made the agreement with McKinley to
haul the coal over bim 1
Q. Yes, did you already have a contract with the companyf
A. We didn't ha.ve no written contract. They told us what
they would give us per ton..
·
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· Q. Did you have a certain area that you agreed to mine or1
could you get any time i
.
A. We just mined until the coal run out. So we, as you
know, we could quit any time we wanted to and that I woultl
tell its to leave any time they wanted to.
Mr. Combs: We object to that.
The Court: Overruled.
Mr. Lively:
Q. Now, the question is a.bout what would you get out per
daily on an average 10 to 15 truck loads was it you 1said?
A. Fifteen trucks I believe.
Q. What was the size of those trucks?
A. I think the biggest tl1ing we bad in there was a F· 8 Ford,
it run around nine to 10 tons, and the rest would run around
seven and seven and one-half. They were smaller trucks.
Q. Now, under your contract with the Stokes
page 321 ~ people, where were you to deliver the coal Y
A. At the time all we were supposed to do was
to dump it into the chute upon the hill.
Q. In other words, you had nothing to do with taking it
away from there?
A. I had a truck, I could haul if I wanted to.
Q. But you were under ~o obligation to haul iU
A. That is right at that time.
Q. That was your contract at the time this case was decided?
A. Yes.
Q. Now, you say you made a contract with McKinley
Matney to pay him 15c a ton for bringing this coal over him Y
A. Yes, sir, bringing what coal we had left.
Q. Did you go see McKinley Y
A. Yes, we saw McKinley.
Q. He didn't do anything to try to force you into a contract?
A.. No, we just went and asked him and he told us what be
would take.
Q. And you say that the Stokes people tha.t hauled coal had
a g·reat deal of trouble with McKinley about hauling coal?
A. The chain was up several times.
Q. Did you see any notice there not to trespass on his land?
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A. I believe there was one time, there was a notice upon the
fence post right at the chain that said no trespassing.
Q. That had been going on for several months that way before this case was decided?
A. I don't know bow many months.
page 322 r Q. Well, you knew it started back in March and
continued till October, 1951, didn't you T
A. (None)
Q. Didn't you?
A. (None)
Q. That is right, wasn't it,. if you remember?
A. I don't remember for sure the date it started, that's been
too long for me to remember.
RE-DIRECT EXAMINATION.
Mr. Combs:
· Q. When you were mining there, had the company pointed
out an area for you to mine in, given you an area to work!

Mr. Lively: That is objected to, if the court please, I don't
know, he just doesn't ask questions, he just tells the witness
wha.t to say.
The Court: .Sustained, leading·. .
Mr. Combs:
Q. Did you have any definite area assigned to you?
Mr. Lively: "YVell, that is just as objectionable as the other.
The Court: Let him go ahead and answer it.
A. They just took us up there and turned us loose a.nd
showed us where to start in, there wasn't much to start with.
Mr. Combs:
.
page 323 ~ Q. Did you lmow about how much of that area
you had left when the court decided Stokes Company didn't have a right-to bring that coal out over McKinley
Matney? I believe you said 2,000 tons?
Mr. Lively: We object, he has stated that.
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A. I expect we had around two to 3,000 tons left after we
got the right of way from him.
Q. Now, McKinley you say had stretched a chain across the
road and bad stopped you from mining!
A. Yes.
Q. Was there any other way that you could get your coal
and equipment oitr except down over his land 7
A. No, there was no other way.

RE-CROSS EXAMINATION.
Mr. Lively:
Q. Mr. Abshire, was the chain stretched across the road at
the time the case was decided 7
A. There has been so much, I just don't remember.
. Q. There wasn7t any chain across the road at the time the
case was cleciclecl in this court?
A. ,vhich one of the cases?
Q. The time it w·as decided and found you couldn't go across
that land, there wasn't any chain f
.
A. I think so.
Q. Don't you know there was an injunction had been
granted!
·
A. I tllink at that time we got the right of way
page 324} from McKinley we didn't have no right up in
there.
Q. You mean that was after the case was decided?
A. You have me kinda confused.
Q. Now, you were asked, or it was thrown in with the question you were asked about hauling equipment or supplies, did
you ever have to pay a dn1-ine for hauling equipment or machinery over McKinley l\fatney?
A. No, sir.
Q. Did he ever ask you to pay for that 7
A. No, sir.
Q. Didn't he tell you all the time that you could haul the
equipment?
·
A. No, I never asked him.
Q. Well, dicln 't he tell you that whether you asked him or
not!
·
A. No, we wanted fo finish the coal up.
Witness stood aside.
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.
CAUDLE B. BELCHER,
the next witness, calied for· a:nd' on beha:lf of the· Defendant,.
being first dµly sworn, was examined and testified as foUows:

DIRECT EXAMINATION ..

Mr. Croekett :
Q. You are Mr. C. B. BelcI1erf'
A. Yes, sir.
Q. You are caHed Caudle Belcher, is that right f
A.,, Yes, sir.
page 325 } Q. How old are you, Mr. Belcher!
A. Fifty years oJd ..
Q. Where do you live?
A. About three miles South o-f Grundy.
Q. How long have ·you lived in Buchanan ConntyT
A. Practically all my life, except so~e time I worked away..
Q. "\¥'ere you born in Buchanan County Y
A. Yes, sir.
Q. What is your profession, Mr. Belcher°l
.A. Land surveying and mining· engineer.
Q. How long- have you been a. land surveyor and mining
engineerf
.A. Since 1925.
Q. Where have yon been acting in tliat capacity, in what
territory?
A. I worked for Elkhorn Coal Corporation, in Letcher
County, and Consolidation Goal Company, part in Letcher
County and part in Olay County, and I have done work for
around 50 truck mines in this county.
Q. Were you the engineer for t~em f
A. Yeg.
Q. ·what other companies nave yon represented, as engineer!
A. WelI, I have worked for Perig·an Jewell and H. E.
Harman Coal Company.
·Q. That is the H. E. Harman Goal Corporation down northwest of Grundy a few miles?
A. Yes, sir.
Q. You are working for Perrigan Jewell nowf
page 326 ~ A. Yes, sir.
Q. How long have you been with Perrigan
Jewell?
A. Since it started about three years ago.
Q. Where is their m.ine·Y
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A. Whitewood ..
Q. That is in Buchanan County?
A. Yes, sir.
Q. Now, what have been your duties as a mining· engineer,i
say for Perrigan Jewell, to make mine maps f
'
A. Yes, you run out the property lines, the crop lines, lay
the mines out and start them· in.
· Q. After they once start, what do you do to make surveys:
of the coal mined?
· A. You give them points to drive by according to your·
project inside f
Q. After that, do you keep up a mine map. showing. the
progress of the work Y
A. Yes, every three months. ·
Q. How long have you been doing that sort of work?
A. Practically the same work since 1925.
Q. Practically the same work but with different companies,
is that iU
A. Yes.
Q. Since 1925 i
A. Yes.·
Q. Mr. Belcher, did you, back in 1951, in the first part of .
1951, did you do any work for the Stokes Compage 327 ~ pany, William S. Stokes, Jr., Incorporated, I believe was the name it then lmd Y
A. Yes, sir, I started some time about the first of 1951.
Q. Were you at that time up on the tracts of land known·
as the Kroll and Slocum lands Y·
A. Yes, sir.
Q. Yf..1 ere you there as engineer of that company at the ti.me
it began its work, I mean work on those two properties?
A. Yes, sir.
Q. How long did you continue with the Stokes Company!
A. Up until September, 1951.
Q. Do you recall whether or not that was actually September, 1951, or how about that?
Mr. Lively: If the Court please, we object to that, if there'
was any materiality I wouldn't make an objection, but it is
counsel making these statements, the witness can state his
connection with them.
The Court: Objection overruled.
:Mr. Lively: Exception.
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A. Well, it was some time around September, maybe in
the last, I don't remember.

Mr. Crockett:
Q. You just don't remember the date 1
A. No, sir.
Q. Well, Mr. Belcher, I am handing you a map,
page 328 ~ designated, "Mine Map, Wm. S. Stokes, Jr., Inc.,
Buchanan County, Virginia'', and down on the
left corner of it, "C. B. Belcher, Engineer," are you familiar
with tlmt map!
A. Yes, sir.
Q. Did you make any part of that map Y
A. Yes, sir, I did, I did all the work except what is colored
in blue on it and·some of the reel.
Mr. Crockett: "\Ve offer the map.
Mr. Lively: I would like to look at it.

I

Mr. Crockett:
Q. Docs that ma.p purport to show the mining that was done
on the Slocum and Kroll lands?
A. Yes, sir.
Mr. Crockett: We offer the map.
Mr. Lively: Did Mr. Belcher do the survey that this map
is based on?
Mr. Crockett: I asked him if he had made the most of that
map and he replied he had.
The Court: You may ask him that.
Did yqu make the map?

A. I measured it all up and make it except little part made
in blue-green rather.
page 329 ~ Mr. Lively:
Q. When did you measure it up and make that
map?
Mr. Crockett: We don't think -that is responsive.

A. The last posting date is shown on each extension on the
map.
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The Court: Is there anything else f
Mr. Lively: vVe just want to know if he says the surveying,
311 except the blue, we want to know when he did it and how he

dhlilt
.
Mr. Combs: If the Court please, I understand he is a mining engineer, he understands making a map and then he
projects and puts dates on it, is that right f
A. Yes, sir.
Mr. Lively: Wel1, you let the witness testify.
The Court: He may state how he made the map.

Mr. Crockett: If Your Honor, please, I hope you will let
me proceed without interruptions.
Mr. Lively: You have the same privilege as any other
lawyer, if you conduct your examination right.
Mr. Crockett: Come: up here, Mr. Belcher.
page 330 } Mr. Sutherland: We object to the introduction
of the map yet.
The Court: State your objection.
Mr. Sutherland: The witness hasn't statecl now he made
that map, from the actual measurements or how be arrived at
any of those things.
The Court: I understood him to say he made the map and
did the surveying from which the map was made, is that rig·ht,
Mr. Belcher 1
Witness: Yes, sir.
Mr. Lively: You didn't do all the surveying, you said the
blue you didn't do that.
Mr. Combs: The blue is not surveying, it isThe Court: You put everything on that ma.p except the
blue?
A. All except measuring up the part that is colored in blue.
Q. You did the actual surveying and measuring on the
groundf
A. Yes, sir.
Mr. Lively: That is objected to.
The Court: The objection is overruled.
page 331} Mr. Lively: Exception.
Mr. Crockett:
· Q. Some around here, l\fr. Belcher (in front of the jury).
Mr. Belcher, what does the yellow on that map represenU
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A. That is the work I did and measured up the mine. And
what is colored in blue was pillared out after I quit there and
was measured up by Whitt.
Q. What does that red, is that red there!
. · A. That is snme other company: Q. What does that, I believe it is red, or the colored part
right next to the yellow and the blue, what does that represent on that map Y
A. That was olcl working·s, mined out by some.people under
the name of Badger, before these -Stokes people started mining.
Q. Do yon kncnv what this red on tbe extreme north ist·
· A. That is a mine started by McGlothlin.
Q. Tha.t is the l\foGlotbiin mine!
A. Yes.
Q. Now, l\fr. Belcher, how did you arrive at this, make up
this yellow portion on that. ma.p, tell the jury what you did Y
A. When you set the spads in a mine and set up, you pull
your cl1ain straig·ht on the line and let it down, you take six
feet stick and measure all your corners--right and left-and
you post it on a map just like that.
· Q. Were you actually in the mine at the time the yellow
lines indicated were made?
page- 332 ~ A. Yes; sir, I was there when it started and was
there until it was practically all mined, except
pulling pillars.
Q. And those entries and mine workings shown thereon,.
were they actnal1y made by you f
A. Yes, sir.
Q. And put on that map?
A. Yes,. sir.
Q. I mean on the yellow portion of it. Now, on the blue
portion you say you did not actually survey that out t
A. No, sir.
Q. ::M:r. Belcl1er, in your survey on the southeast portion ·of
that, I saw a large territory that is white, and within the black
line and lying between the black line and the yellow portion
on that map, what is that f ·
·
A. That is outcrop.
Q.. Was it ever mined?
A. No, sir.
.
..
Q. Were there any rock headings found by you in that mine
and shown there Y
A. I don't know about a rock headirig but on this along
the crop in this seam, the· coal did drive out from under the
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top there and would be mostly clay, on the top and there would
be no roof to support it, and they couldn't mine it, and that
is what was wrong.
Q. And that was not minableY
A. No, sir.
Q. And the coal in it, as you say was not minable, is that
correct?
page , 333 ~ A. That is correct.
Q. Do you know anything about this red por~
tion that lies to the North of the yellow portion?
A. Yes, sir, I run a survey into it and I set spads in it and
measured it up to keep from cutting into it, which the state
requires you to do.
Q. Diel you find any minable coal in it?
A. What they had mined out had practically fall en in.
Q. Do you know about the thickness of this yellow portion Y
A. Yes, I have sections on the map.
Q. What does that show!
A. We have on this extreme coal 32, slate 2112 inches, coal
30 inches, another section here is coal 33, slate 3, coal 2 slate
2, coal 27. Near the center we had some places in this mine
. the coal was practically clean, which was 70 inches, and also
near the center we have some places coal 33 incles, slate 4,
c<;>al 3, sla.te 3, coal .31. Then around the outcrop, the coal ran
down to 43% and was clean, when it would get low coal it
would be practically clean coal.
Q. Was there a parting in tha.t coal?
A. There were one or two, sometimes 3 when it was high
coal.
Q. How thick were those parting·s?
A. They were around 3 or 4 up to 5, the partings woul4
come and go in the coal.
Q. It was uncertain Y
A. Yes.
Q. Do you know about the coal that was in that
page 334 ~ po~tion there that is shown on the map blue?
.
A. I measured up the developing· but not the
pillar work, that is the first thing we do is development, but
pillar work is actually workings.
Q. You drove the entry but then you didn't finish it t
A. Yes, sir.
Q. Now, Mr. Belcher, I believe you say you stopped work
that in September, 1951, do you recall the number of tons of
coal that had been mined from that mine there on those lands
as of September 1, 1951 ¥
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A. No, sir, I calculated it for Stokes at that time, I don't
recall the tonnage.
Q. Do you recall that you made a calculation of the mined
coal and testified in the former suit before Judge Smith and
stated the number of tons of coal that had been mined as of
September 1, 1951 !
Mr. Lively: That is objected to because the witness is being solicited to testify but statements made by counsel amount
to testimony and don't indicate what he made the calculations
from.
Mr. Crockett: I am asking· him if he remembers of having
checked up that mine and made the statement on the former
examination.
.
Mr. Lively: Well, we are saying that such method of ex- ·
amining· your own witness is improper and prejudicial to this
plaintiff.
The Court: He may ask him if he did that, the
page 335 ~ objection is overruled.
Mr. Lively: Exception.
The Court : He has a right to show him the testimony to
refresh his memory.
Mr. Crockett: I am going to ask him a question that Judge·
Lively brought out himself.
Mr. Lively: That is not proper, and I think you know it is
not right.
Mr. Crockett: We will not go into what you think is right.
Q. Now, Mr. Belcher, ·r am handing- you here a copy of
Record No. 400,3, case before the Supreme Court of Appeals
of Virginia, Willia.ni 8. Stokes, Jr., In,corporated v. llf cICinley
Matney, which refers to your examination as a witness in the
case. I am referring to your cross examination by Mr. Lively
and shown on page 114 of that record. I will ask you to read
that cross examination at the bottom of page 114 and over to
the top of page 115, then I want to ask you what that was.

The Court: He may look at it.
Mr. Lively: The supposed question is objected to because
it is not a question at all but a recital and a harangue by counsel and it is suggesting to the witness that he take
page 336 ~ a memorandum, which attorney says contains a
·certain statement and look it over and testify from
.
it, which is not proper and we object to it.
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The Court: I don't think he is asking him to testify from
it, but he may refresh his memory from it, it is only for the
purpose of refreshing his memory.
l\fr. Lively: ·well, our objection is to the action of the opposing counsel·
The Court: Well, whatever it is he may look at it for the
:
purpose of refreshing· his memory.
Mr. Lively: Exception and we submit the proceedure is entirely unwarranted and improper.
Mr. Crockett:
Q. Do you recall being a witness in that case!
A. Yes.
Q. Do you recall, while on examination in that case that
.Judge Lively asked you the question as to whether or not yo-q
had any record of the number of tons of coal that had been
mined up till September 1?
Mr. Lively: Same objection as above.
The Court: Sustained as.to what is contained in there, that
is not the purpose of it. He may look at that and
page 337 ~ state what he recollects about it.
·
Mr. Crockett: That is what I am asking him,
I am trying to comply with the court's ruling, be can read it.
Mr. Combs: Now, if you will read his question, I think he
did comply with the court's tuling. ·
The Court: . He asked him to state what he testified, that is
the part that is objectionable.
Mr. Lively: We object to the interjection and argument of
both counsel in reg·ard to the ruling· of the court.
Mr. Combs : Read the question.
Mr. Crockett :
Q. Mr. Belcher, did you, when you were on the witness stand
a.t the time of the other hearing, state as to the number of tons
of coal that had been mined from those properties up until

1951!
Mr. Lively: Jf the Court please, that is nothing less than
cross examination. The witness should have his own memorandum. The witness can't testify what he remembered in

1951.

1

The Court: That is what I am trying to get clear. The
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witne~a ts not to testify and tell the jury what he
page 338 ~ testified in that case, but he may Iook at that and
then testify according to his own recollection of
what he did in regard to that
Mr. Crockett: I am asking him if he had a record of the
number of tons of coal mined from that mine as of September
1, 1951.
The Court: He may answer that question.
Mr. Crockett: Did you, Mr. Belcher, have the number of
tons of coal that had been mined from the mine as of September 1, 1951f

A. Yes, sir.
Q. ,vhat did that record show as to the number of tons of
coal that had been mined from that mh~e as of September 1,.
1951 °l
1\fr. Lively: That is objected to, if he has a record.
The Court: The witness may answer and state what the
number of tons was, but not through the record, he is just to
testify about what he knows about it now..
Mr. Crockett:
Q. How many- tons of coal were mined· from tha:t mine as of
September 1, 1951 f

Mr. Lively: What mines f
Mr. Crockett: Same mines we are just talking about the
mines on Slocum and Kroll land, and the coal that
pag~ 339 } was hauled over McKinley l\fatney's land, is that
·sufficient?
Mr. Lively: There were four mines.
Mr. Crockett: McKinley Matney never Imel but one mine,
I am talking about the mines of William S. Stokes, Jr., Incorporated, on this Slocum and Kroll land, seam of coal as shown
on that map over there.
·
Mr. Lively: I am talking apout all four of them, Abshire
and Elswick, :M:cGiotlllin, Rife and Lester.
· Mr. Crockett : I don't think vou understandMr. Lively: I don't think anybody can understand you ..
The Court: Go aI1ead.
Mr. Crockett:
Q. How many tons of coal were mined from the Slocum and
Kroll lands up through September 1, 1951 t
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Mr. Lively: Now, we object to counsel holding up before
the witness this record with the view of having him read it
from the record instead of testifying what he remembers about
it.
The Court: Let him answer.
Mr. Lively: Exception.

page 340

~

A. It is between 17 and 18,000 tons.

Mr. Crockett :
Q. Mr~ Belcher, do you remember when during the former
injunction suit, Mr. Matney had a chain over the road through
·
his land, through the upper part of it?
Mr. Lively: We object to the leading and it is suggestive,
as nearly every question is, if the witness remembers a~ything
he can tell it himself.
The Court : Overruled.
1\fr. Lively: Exception. If the Court please, I don't want
to argue with the court, but we would like to have the witness
asked these questions-he says during the former injunction
suit, do you remember that there was a chain across the ro_ad,
we would like for the witness to testify.
.
Mr. Crockett: He doesn't want the witness to testify at

all.

Mr. Lively: Yes, I do, but I don't want you to testify.
Mr. Crockett: You don't want the witness to tell anything.
The Court : Go ahead.

Mr. Crockett :
Q. Were you up there at that time, Mr. Belcher, on the.
road?
page 341 ~ A. Yes, sir.
Q. Do you know whether or not at that time
there was a chain near- the upper end of the road or had the
chain been removed when you were there Y
Mr. Lively: That question is objected to for the same
reason, it amounts to counsel testifying and doesn't ask the
witness for any information but to verify statement of counsel.
'l1be Court: Objection overruled.
Mr. Lively: Exception.
A. I was there one time and there was a chain near the
middle of the tract of land McKinley owned.
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Mr. Crockett:
· Q. Do you know where there was a part of Mr. Matney's
fee simple land at the upper end of that road?
A. Yes, there was a small corner, over something like a
three acre tract, I believe, may have been more, that McKinley
owned in fee.
Q. Do. you recall about how long that little piece of fee
simple land was over it the road ran 7
A. VV ell, the road would have run over the land for a distance of something like 100 feet, because the line ran almost
parallel with the road.
Q. Do you know whether or not preparation was made by
Stokes Company to build a road around that little piece of
fee simple land t
page 342

~

Mr. Lively: That is objected to because leading and suggestive and asks for conclusion of the
witness and doesn't seek to elicit facts.
The Court: He may state if he knows about it.
Mr. Lively: Exception.

A. I know Rufus Belcher wa·s with Stokes at that time, and
he was along with me a part of the time working there and
they planned on putting a road around one corner and staying
off the fee simple tract.
Mr. Lively: Objected to because based entirely on hearsay
by some person and not shown to be a person in authority.
The Court: Were you working for the Stokes Company at
that time!

A. I wouldn't be positive, I probably was.
Mr. Combs: Rufus Belcher was with him, ask him if Rufus
was working for Stokes Company.
Mr. Crockett :
Q. Was Rufus working for the Stokes Company?
A. Yes, sir.
Mr. Lively: Rame objection.
Tl1e Conrt: The objection is sustained as to what Rufus
Belcher said.
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page 343}

Mr. Combs: He didn't state anything that
Rufus said, he said Rufus and he were along to-

gether.
The Court: I don't know whether that is what the witness
meant or not, he used the word ''they'' and I don't know whom
he is talking about.
Mr. Crockett :
Q. Was preparation made by the Stokes Company, while
you were there, for building a road around that little piece
of fee simple land so as to miss it 7
Mr. Lively: That is leading· and suggestive and asks for a
conclusion of the witness.
The Court: The witness may state what he knows about it.
A. There wasn't any preparation made that day to build a
road around it.
Mr. Crockett:
Q. Did they have a bulldozer there that day while you were
there or not 'I
A. Not at this job.
Q. Mr. Belcher, I hand you a map, marked "Fullen Mat~ey
8.45 Reservation With Road Location, Etc.'' and down on
the left C. B. Belcher, Co. Eng., did you make that mapY
A. Yes, sir.
Q. Who made the survey or did the surveying 7
page 344 } A. I did.
Q. Does that map in your judgment correctly
show what it purports to show?
A. Yes, sir.
Q. Does that map show the McKinley Matney two acre fee
tract?
A. Yes, sir.
Q. Does the map also show the McKinley Matney surface
tract?
A. Yes, sir.
Mr. Crockett: We offer that map.
Mr.. Lively: Let me see it. (Examining map)
Mr. Crockett: We will offer the map, Your Honor.
The Court: All right.
(Said map was received and filed as Defendant's Exhibit
No. 2 with Belcher's evidence.)
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Mr. Crockett :.
.
. Q•. Mr. Belcher, does. that map also show the. road that is
in controversy in this case Y
· A .. Yes.
, Q. State whether or not any of the fee simple t:ract of McKinley Matney's is on the road or covered by the road, except a small portion at the upper end to which you have
referred.
Mr. Lively: Objected to because leading and suggestive
and asks for. the conclusion of the· witness as to
page 345 ~ facts.
The Court: Of course the· jury can see the
map itself, the objection is overruled.
Mr. Lively: Exception.
Mr. Crockett :.
Q. Now, Mr. Belcher1 will yon come around here a minute
and let the jury see this map? Mr. Belcher, will you point
out the 'McKinley Matney two acres fee tract on there?
· A. It is tllis little corner of this in this red line, this red
line covers an eight acre reservation of Fullen Matney. Mc:..
Kinley Matney owns two acres in one corner.
Q. Will you point out the road on that map?
A.. Begins at the state highway and rrp over bank, crossing
creek and goes up the branch. (Indicating}
Q. As appears on that map, is there any part of the McKinley Matney two acres tract covered by the road, except
the part at the extreme North T

Mr. Lively: Objected to, leading and suggestive and asks
for conclusion of witness.
A. No, only tI1e place the road crosses two acre fee is at the
upper end and the line runs parallel down the road with the
branch.

Mr. Lively: Exception.
page 346

~

Mr. Crockett =
Q. Mr. Belcher, you have been up that valley,.
have yon, you say you surveyed it?
A. Yes, sir.
Q. What is: the nature· of that land where that road runs'l
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A. Well, it is just kinds back of the branch there-which
has been built up into a road is about all you can tell.
· Q. That is all you can see. How are the hills on each side
of that valley or each side of the road, the valley where the
.. ·....
road is?
A. On the right going up it is steep and on the left it is
little bit more sloping.
Q. Mr. Belcher, have you measured heretofore the distance
that that road is on the lands of McKinley Matney, do you
recall¥
A. Seven hundred and some feet the best I remember.
Q. Mr. Belcher, I wish you would tell this court and the
jury whether or not you are familiar with the coal property,
coal operations and coal lands generally in the section of
Buchanan County around the McKinley Matney lands¥
A. Yes, sir.
Q. I wish you would tell the jury whether or not you are
familiar with the coal properties and the coal operations in
this part of Buchanan County¥
A. Yes, sir.
Q. State your experience, state whether or not you have
had experience in going over a great many of the properties
and a large portion of the lands in this county Y
page 347 ~ A. Yes, I have.
.
:
Q. You have. Now, Mr. Belcher, do you have
any general information as to the prices that have been paid
for rig·hts of hauling coal over lands in this county?
.. A. Yes.
.
Q. I wish you would tell the jury, first, what you believe
and understand to he the usual amounts paid for easements
for hauling coal over lands in this county.
Mr. Lively: That is objected to because witness hasn't
qualified, and it assumes qualifications that the witness hasn't
been shown, and it is sugg·estive by counsel, and the witness
is assuming both specific knowledge and general knowledge
on the part of this witness, from counsel, not from anything
the witness has stated.
·
The Court:
Q. Do you have a g-eneral knowledge or are you acquainted
generally with the rights that ha-ve been acquired and the
prices paid that are similar in character to the. one under
consideration here, that is, similar rights of way, do you have
a general knowl~dge of it?
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A. Yes, sir, I only know of one which would be similar to
this case, of course, I know of several different wheelage
rights being paid acording to contract and under different
conditions.
Q. Where are those, over what area, in this
page 348 ~ county?
A. Yes, sir.
Mr. Combs: The court will recall he said he had been engineer for 50 mines in this county.
The Court:
Q. Is that general information and knowledge you have,
is that in regard to hauling coal over other peoples' lands?
A. Yes.
Q. Speaking in a general way, are the conditions similar,
I don't mean that you would find them exact, but are conditions
generally similar?
A. Yes, sir, it is along by the side of the creek.
The Court : All right, he may answer.
Mr. Lively: If the Court please, we desire to state a fur-·
ther objection, and as to the issue defined by counsel and by
the court, I desire to call the court's attention to the issue in
this case, is a reasonable value of the benefits which the defendant enjoyed, that is the issue here.
The Court: That is what they are trying to determine.
This evidence is for the purpose of determining what benefit
it was to the defendant.
Mr. Lively: It may be, but it doesn't seem to me to be
exactly the issue. In other words, you would determine from
the circumstances of these two parties what was
page 349 ~ the benefit to one, that he could afford to pay
to the other.
Mr. Combs: It is exactly the same evidence as offered by
the plaintiff.
The Court : The evidence offered by the plaintiff in regard
to the prices paid, when you were offering it then it was all
right, have you changed your mind T
Mr. Lively: No, I haven't.
· The Court: Well, what is (interrupted)
Mr. Lively: I think his knowledge of the prices paid is entirely prop~r but I think the thing he is to speak of as ·an
expert is the rensonable value of the benefits conferred under
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the circumstances of this case, based on the sales and any
other knowledge he may have.
·
The Court: I think that is what he was asked.
Let Mr. Crockett ask the question again.
Mr. Crockett:
Q. Mr. Belcher, will you please tell the court and the jury
what, in your opinion, from your g·eneral information as to
lands in Buchanan County, and the sales of easements for
lmuling coal and the prices that have been paid therefor,
under circumstances substantially similar to the present circumstances, is a fair value of the use of the prespage 350 ~ eut easement or haulage right over the McKinley
:Matney land f
A. As I say, I only know of one that is similar, but there are
many different prices paid running from one to two cents a
ton, depending on contracts that have been made with people
that have been made but for hauling along the creek some
charge $150.00 a year.
Q. You spoke of paying one and two cents, do you mean:Mr. Sutherland: We move to strike out the answer, the
witness failed to give his opinion as to the fair compensation
for this right of way but undertook to detail what the other
contracts said.
The Court: Sustained.
The Court:
Q. Mr. Belcher, the question was asked, was for your opinion based upon your general knowledge of such matters, what
is your opinion as to the value or the benefits to the defendants for using this right of way over the McKinley Matney
land?
Mr. Crockett: What, under those circumstances, is generally paid according to your information for haulag-e rights
of this kind or rights similar to those over the McKinley
::tviatnev land¥
Mr. ·Lively: We object to the amendment made by Mr.
Crockett but do not object to the question propounded by
the court. The amendment would be misleading to the witness
and would be to the jury, it does not define the
page 351 ~ issue in this case, what it is, the issue is not what
was paid somebody else, but what his right for
this defendant to pay the plaintiff for the use of this road.
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·.. · The Court: I think it all amounts to the same thing, let
the witness give his opinion.
·· ·
Mr. Lively:. We except to the ruling of the court and the
statement of the court.
Mr. Crockett:
·:._ Q·. What in yom· opinion, is that worth t
. .A. I would say- about $150 a. year.
. CROSS EXAMINATION..
Mr.. Sutherland:
Q. Mr. Belcher·, in this map that has been introduced, does
that show the boundary lines of the plaintiff's fee tract or
what we call the two a:ere tract f
· A. It shows three sides of it.
· Q. Will you take that and let me read the description in
that and you point it out to the jury just where you found
those calls. This description says, beginning on a black walnut
standing on the line between Fullen Matney and the Slocum
land by the side of Gross Fork on Long Branch,. now where is
that point 6!
A. Beside the branch.
page 352 ~ Q. Did you find a black walnut there f
A. There was one there hacked on.
Q. Was tbere any question whether that one that was hacked
on was the corner or not Y
A. I don't know.
. · ·Q. How clo$e to tI1e Gross Fork of Long Branch was it °l
· A. Well, it was practically in the edge of the water.
· Q. Then the next one is '' thence across ·Gross Fork running
up the hill with the Slocum line to two beeches", did you find
that?
A. I found one beech corner marked.
Q. "The1:1Ce around the hill to a twin oak"', is that shown
on there?
A. Yes.
Q. '' Thence down the hill across the bottom to a spring and
post pianted in the ground'", where is thatf
·
A. (Indicating on map) Right here.
Q. Did yon :find the spring and·the postf
A. You ~ould :find about where the spring was by the water.
· Q. Was the post there?
.
, A.. Yes, there was a fence row there.
I
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Q. '' Thence running with the fence down Long Branch :to
the line of Burb Bailey," where is thaU
A. It runs with the fence all the way down to the lower end.
Q. Burb Bailey's-there was a fence all along there?
A. All along in front of the house and road, yes.
Q. ''Thence with the line of Burb Bailey crossing Long
Branch to stake on top of a small cliff", where is that pointY
.A.. Just across the creek.
page 353 ~ Q. "Thence a straight line up Long Branch to
two white walnuts below the forks of the branch, a
corner of McKinley Matney, th~nce with the line of McKinley
Matney back to the beginning," now where is that one?
A. The beg'inning is here.
Q. Now that is the two acre tract?
A. Yes.
Q. Now one of the lines or the fence goes right along adjoining the road, doesn't itf
A. That is the one that runs along the road, is a line of
this eight acres of the Fullen Matney reservation, the red
line.
Q. This two acres is a part of the eight acres Y
A. A part of the 2 acres is a part of the 8 acres.
Q. Where does the road, as you stated, go over this 2 acre
tract?
A. It is up the branch on the upper corner.
· Q. vVell now, how about it ¢}own there where this straight
line, wl1ich you say is the line of the Fullen Matney exception Y
A. Well, this line runs across the branch, crossing the road.
and down practically parallel with the road.
Q. And doesn't it touch it there at that corner again Y
A. No, sir.
Q. The road doesn't get over on it any more?
A. No, sir.
Q. Didn't they have to set tbe fence back there at that
corner in order to get the road along there at that place?
Mr. Combs: We object, the road was there.
Mr. Sutherland: Yes, the line of this deed is
along the fence, and they set tl1~ fence back over
there in order to get that road, isn't that right?
A. I don't know about the setting the fence back, the fence
·
is there and it isn't in the road.
Q. Now, when you went there to make this survey, whom
were· you making it forT
A. Stokes.
page 354

~
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Q. Who did you have with you, if anybody, any of the
neighbors or people there that knew the corner 1
A. Well, now, I don't remember just who all was along.
Q. Was McKinley Matney along!
A. No, I don't believe he was.
Q. Do you remember whether Burk Bailey was along or not?
A. I wouldn't say, I don't know.
Q. Do you remember whether or not any of Fullen Matney's
family was along Y
A. I wouldn't say.
Q. Now, the road, I believe, had already been built when
you made these improvements?
A. Yes, sir.
.
Q. From the appearance of the road, tell the jury how long
it appeared to have been builU
A. ·wen, I wouldn't say about that, they had put this red
dog on it, and you couldn't tell nothing about any freshness
of road.
page 355 ~ Q. Well, now, do you remember what date it
was you were there and made those measurements?
A. The best I remember it was some time in September,
1951.
Q. You didn't make these measurements when you first
began working for Stokes Company Y
A. No, sir.
· Q. The road was already built there and in use when you
started working for Stokes the first of the year 1951 Y
A. Yes, sir.
Q. Well, did you learn anything about it having been built
by the Badger Coal Company, was that your information?
A. No, sir, I didn't know who built it until-well not yet,
all I know is the property lines and where it is now.
Q. Well now, do you know whether or not when Badger
Coal Company built this road, or whoever did build it, that
they changed the location of that fence down the branch there
from where it was at the time the deed was made from Fullen
Matney to McKinley Matney?
A. I don't know about the fence, as far as the road, the eight
acre reservation line is on that.
Q. But you don't know whether the fence has been moved
one way or the other?
A. No, sir.
Q. And you followed the fence down there in determining
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where you thought McKinley Matney's property line extended
to, is that right 1
page 356 } A. No, sir, I ran the line of the eight acre reservation and it corners down practically in front of
Mr. Fullen Matney's residence on a curve in the road.
Q. But in determining this line, '' thence running with the
fence down the branch to the line of Burb Bailey", you didn't
have anything to follow except where the fence was at the
time you were up there doing the surveying in September,
1951, did you?
l\fr. Combs: Object to '' you didn't have anything to follow
but the fence."
Mr. Sutherland: That is what it says, "' following the
fence''.
Mr. Combs: He said he surveyed that reservation out.
Mr. Sutherland: I didn't ask him about the reservation,
Mr. Combs.
Mr. Combs: Mr. Belcher didn't (interrupted)
The Court: Let him answer.
Mr. Sutherland: I am asking you if you followed the fence
·
down that branch to Burb Bailey's line there?

A. I only run the 8 acre reservation.
Q. You didn't run the line along there then to determine
where the property line of McKinley Matney was along that
branch?
A. I show the fence on the map.
page 357 } Q. And you show it at the place it was when you
did the surveying?
A. Yes, sir.
Q. And you don't know whether it had been recently moved
or not?
A. No, sir.
Mr. Combs: It wouldn't make any difference.
Mr. Sutherland:
Q. Now, Mr. Belcher, yon stated that this first map that you.
introduced, that you started that by making some measurements and driving sorne spads or something to show the
people where to start the mining, is that right, I am talking
nbout the first map?
.
A.. Yes, you put your spads inside the mine.
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.Q~ You fix something for them to start. digging, t0 get on
the inside, don't you Y
A. Yes.
· Q. And I believe you said you had to. do some surveying
every thFee months t
A. Yes ..
· .Q. Did you do that without going into the mine!
A. No, sir.
Q. Did you go to or in the mine more often than the three
months?
A. I don't remember just how many times but sometimes
y.ou may go· twice. ·at- month o.r sometimes once a month.
Q.. And do you have any independent recollection as to
how often you did go in this mine Y
page 358 } A. No, not the exact dates.
.
Q. The last time you were in that mine, had
Lester finished mining out I
· A. Yes.
Q. He was through Y
A. Yes.
Q.: That was the last time you were in there, was before
you stopped working for them in September Y
A. Well, there was one time I was in there, around September, Lester had pulled all his coal out except maybe two
blocks around the drift mouth.
•
' Q. You didn't go back and do any surveying in that mine
after you stopped work for the Stokes Company!
A. No.
Q.. And that was in-September,. 1961 r
A. Yes.
Q. Does your map show how many openings or heading
that Lester mined!
A. Yes.
Q. How many is it f
A. I don't remember, two or three.
Q. Get your map and show the jury how manyf
A. Lester started three openings in from the outside.
Q. And were there any more not on the outside Y
Ar After he got under he turned right and left, he turned
· four places left and two right. .
·
Q. Do you know what records you had when
page 359 ~ you made this other calculation as to the number
of tons of coal that had been mined out up there°l
A. I only calculated it one time ..
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Q. Now, the records, what records did you calculate -that
from?
A. All that had been mined up to that time?
Q. What record, did you have a map like thaU
A. You use your hard back-Q. That is the book that you make your field notes in or
your notes on Y
A. It is a paper made with cloth on it that you put your
original work on.
Q. vVell, what is the distance that that map shows that
Lester drove these entries through the hill?
A. He drove one of them all the way through.
Q. Well, what is the distance Y
A. I don't know, it is something like 200 feet.
Q. Is that map drawn to scale?
A. Yes, sir.
.
Q. Can you take your rule and tell how far that was?
A. I don't have one.
Q. How many of them does it show there about 200 feet?
A. He drove three straight in, approximately ~00 feet;
and he turned left aJ.J.9 drove approximately 100 feet.
Q. vYhat is the width that those showY
A. The width of the entry are?
Q. The width of the entry or
.
A. They will run around 18 or 20 feet in fair
page 360 ~ top and a little bit wider in good top.
Q. What does that map show the area that
Lester mined ouU
·
A. I don't remember what the area of his part was.
Q. Can you tell by looking at that mapY
A. I can tell what he mined but not the area.
Q. Well, can you take that map there and calculate the
'
number of tons that Lester mined Y
A. Yes.
Q. Can you take it and calculate the number of tons that
Abshire and Elswick mined Y
A. Yes, sir.
Q. Now, does that show anything on that map about any
coal being mined by William McGlothlin and Irvin Rife?
A. Yes.
Q. Where are those places Y
A. The McGlothlin mine is in Buchanan Realty property
and Rife is in the J. P. Kroll property.
Q. Can you take that map and determine the number of
tons they mined Y
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A. Yes, sir.
Q. But you haven't done that?
A. I did in the calculation.
Q. Is there any difference in the thickness of the seam of
coal that you have made your calculation on in any of these
mines, for iiistance, the one worked by Lester and the one
worked by Abshire and Elswick?
A. Yes, sir, the front part of Elswick and pracpage 361 ~ tically all of Lester was high coal, it run up into
60 inches. The back part of Abshire and Elswick's mine got to 43 inches of coal. The l\foGlothlin mine
run around 43 inches up to 46 inches. And the Rife mine
runs from 44 to 46 inches with a parting in it.
Q. From tllat map, could you give the jury any estimate
of the tonnage of coal mined by vVm. l\foGlothlin?
A. vV ell, all you could do would be merely guess.
Q. "Well, give your best guess.
A. "\f\Tell, be mined around 2500 ton.
Q. I believe you stated that you could, if you would take a
little time, calculate from the map the actual tonnage!
A. Yes, sir.
Q. That map is drawn to scale and you have that on theret
A. Yes.
Q. You don't have any records of the number of times you
were in that mine, or any of those mines, as shown on that
map?
A. Not without my notes.
Q. Do you lmve them or could you find them?
A. No, sir, I don't, I gave them to Stokes.
Q. You turned them over to Stokes t
A. Yes, to "Whitt.
Q. Now, I believe you stated that tllis road went over McKinley Matney for something over 700 feet?
A. Yes, the best I can remember.
Q. And that was along the edge of that creek?
A. Yes, sir.
Q. In your answer to the question in which you
page 362 ~ fixed the value of the use of this, were you intending that to fix the damages to the property or the
benefit to the clefendant for the use of it t
A. I :figured that would be the damage of hauling over their
property.
Q. Now, if the defendants were making from 75c to $1.00 a
ton or four or $500 a day, it would be worth more than that to
them to use it, wouldn't it Y
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:M:r. Combs! Objected to.
The Court: Sustained.
Mr. Sutherland: Now if the defendant was making 75c to
a dollar per ton on this coal would you think that your answer
would be what was the fair benefit or value to them for the
use of this. road 1
I\fr. Combs: Objection.
The Court: Sustained.
M:r. Sutherland: If your Honor please, that was the evi..
clence as to what they were making there while they may not
be all the things, I want to get the distinction as to whether
he was fixing damages or value to the defendants, which we
think is the question for this jury to decide.
page 363 } The Court: I don't think you can base it entirely on that.
M:r. Lively: We don't mean to base it entirely on that, that
is one of the elements that the jury may and ought to consider
is profits, and we avow we ·will show that Mr. Sullivan, the
manager of the company, stated that they were making 750
to a $1.00 per ton.
The Court: You can't go about determining the profits that
way, when you haven't anything else but the profits.
Mr. Sutherland:
Q. :Mr. Belcher, in your answer, did you take into consideration, along with all the other facts that you were asked to
consider by counsel for the defendant, did ·you, in addition to
all those facts, take into consideration that the defendants
were making a profit of from 75c to a dollar a ton on this coal?
Mr. Combs: We object, same thing.
The Court: Sustained. The witness wasn't asked, Mr.
Sutherlan<l, he was asked to give his opinion as to what was
the fair value for the use of that right of way, based upon his
general information as to hiw knowledge of other sales g1merally.
:M:r. Sutherland: Aud it is tl1e contention of the Plaintiff
that it is the benefit to the defendant is the conpage 364 } trolling issue in this case and for that reason we
·
want to know if he, in making his an,swer, took
that into consideration, which we think is proper.
The Court: Of course that is one way of determining the
benefit, by what people are willing to pay for it, that is what
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people are willing to pay for it, based trpon the market as
shown by his experience and knowledge of the market.
; Mr. Livelv :- We move to strike out the answer of the witness to the hypothetical question as to his estimate of the
value of this benefit because his answer shows that he based
that entirely upon the proposition of damages, and 'Clidn 't take
into consideration at all any question of benefit, bnt only question of damages~ In other words, his answer would be entirely applicable to this case if the action were in tort, it is
entirely-inapplicable, in our opinion, since the action is in assumpsit and contract, and in support of that motion, I vouch
the :record as to the answer of this witness to Mr. Sutherland's
question.
The Court: I don't tbink tllis witness would understand
the technical language that you attorneys use. The distinction between tort and contract and damages and compensation~ As a matter of fact, the attorneys haven't been very
particular about the use of them themselves. I don't see how
they expect the jury or Jay witnesses to understand. It is apparent what the witness meant when he based his
pagre 365 ~ opinion on the value of the use of that property
and the value of it to the defendant.
Mr. Lively: The motion was addressed to the Court and
not to the witness, and was a motion to strike out the testimony of this witness to the hypothetical question as to his
estimate of the value of the benefits, considering- his an~wer
to Mr. Sutherland 'f:; question, of course, I wouldn't have made
it to the witness.
The Court : I Imow but in cross examining him,. he used
technical uses of the word damages dicln "t apply, you have to
do these things not to lose sig·ht of common sense and practical effect, especially in dealing with the jury, or course moving to strike out the answer on cross examinationMr. Lively: In his examination in chief, fixing·, or purporting to fix the value of the benefits because in his cross examination he clearly indicates that he was undertaking to fix the
quantity of damages and not the benefits.
· The Court: I don't think yon made it clear to the witness
what you meant on your cross examination, I don't think he
understood, but I think it was clear in the examination in
chief, upo~ what he based his opinion and that was 011 prices
that had been paid~
Mr. Sutherland:
Q. Mr. Belcher, in your answer as: to the value of the· use
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of this ro·aa, did you consider the value of the use
page 366 } of it to the defendant, assuming that this was the
only practical way at that time for it to remove
the coal from the mine to the place he put it on the market Y
Mr. Combs: Wait a minute, ,that is objected to for that is
the third time practically the same thing has been asked, it
amounts to the same thing.
The Court: I don't think that is the same thing, he may
give his answer.
·
Mr. Combs: Exception.
Witness: No, sir, I only considered the damag·es to the land
by the parties owning the land using the road after it was
built.
Mr. Sutherland:
Q. Then, Mr. Belcher, assuming that the defendant's profit
on each ton of coal was 75c to $1.00, did you, in your answer,
consider the value of the use of this road to the defendant in
marketing· its coal (interrupted)
1\fr. Combs: We object.

Mr. Sutherland: In fixing the amount of the value of the
use of this road Y
Mr. Combs: We object.
The Court: Overruled.
page 367 } Mr. Combs: Exception.
·witness: No, sir, I didn't consider what they
were making on the coal, that that would have any bearing on
the damage to the property.
Mr. Lively: Now, if the Court please, we desire to renew
our motion, as the witness, as we understand it, has made it
abundantly clear, both positive and negative, that he was not
undertaking to give any information regarding the issue in
this case, but is basing it (interrupted)
The Court : I think that tl1e witness is qualified to speak,
but I think he did not understand on his examination in chief,
in answering the question, as what was intended for him to answer, and the motion is sustained, and I will strike out his answer, since it is apparent he didn't understand the question
as it was put. I can see how he would misunderstand it, but
I think l1e has made it fairly clear why he did misunderstand
it. I will permit the defendant tho.ugh to let him answer the
question that was asked with an explanation as to the proper
way to answer it.
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Mr. Lively: We object to the further examination of this
witness.
The Court: Your objection to that is not proper now, they
haven't proceeded to do it.
page 368 r Mr. Lively: Well, they havi had their opportunity to examine the witness and it has been
done, I am not familiar with the procedure to re-examine.
Mr. Combs: I understood we proved exactly the same thing
by lVIr. Belcher that they proved by Alex Varney and McKinley Matney.
The Court: I think you did in qualifying· the witness, but
his answer is what they are objecting to for it seems the witness has misunderstood how he should answer the question.
Mr. Sutherland: That is all the cross examination.
The Court: It is highly technical but I will permit the defendant to ask the witness again or the court will explain to
him what is meant or undertake it.
Mr. Lively: We object, of course, because the examination
in chief has been closed and the cross examination bas been
closed.
Mr. Crockett: We are willing for the court to take the matter up, aren't we, Mr. Combs Y
Mr. Combs: Yes, sir.
The Court:
Q. Mr. Belcher, you stated about your general
knowledge of the prices that were paid for rights
of way?
A. Yes, sir.
Q. For hauling coal over the lands of people who own land,
where rights of way have to be bought. Now, I will ask you
to give your opinion as to what will be a reasonable price,
based upon what it would be worth to the defendant, as a
profit to the defendant in this case, based upon your general
knowledge as distinguished, Mr. Belcher, from the actual damage to the land, but based upon what the value of it would be
to the defendant, basing that upon your general knowledge
of other sales generally, and your knowlerge of tl1is situation
there on McKinley Matney's landt

page 369

~

Mr. Lively: If the Court please (interrupted)
Mr. Combs: Well, while the court has explained to him
what be means, don't interrupt him.
Mr. Lively: I have a right to interrupt, I have a right to
~~
-
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The Court: Wait a minute, I am going to get serious with
you all, you have got so you make so many objections, the witness forgets what the question is. What is your objection
now that you want to make, I will have to repeat the question
too by the time you get throug·h with your argument Y
Mr. Lively: The objection is that the question
page 370 } propounded by the court leaves out the essential
question that is present in this .case, and that is
general testimony that may be assumed by other witnesses,
.and the question of whether or not it was profitable or not,
which has been shown and which is proper, and an essential
element, in our opinion.
The Court: Do you have any further arg·ument to make7
Let the reporter read the question. I know what is happening, you are just confusing the witness so he can't understand
the question, that is what confused him before.
Mr. Lively: I don't lmow who is confusing him, I am making my objection.
The Court: Both are arguing entirely too much.
Reporter: ( Question re-read.)
The Court:
.
Q. Do you understand what I mean by the question!
A. Yes, sir, I would say from one to 2c a ton.
The Court: .A.II right, you may proceed with the cross examination.
Mr. Lively: We save the exception.
Mr. Sutherland: That is all
Witness stood aside.
page 371 }-

Note : Adjourning time having arrived, court
was adjourned until tomorrow morning at nine

o'clock.

vVednesday :M:orning
May 5, 1954-9 :00 A. M.
The Court: All right, you may proceed with this case..
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E. L. WHITT,
the first witness called thi:s morning i:11 behalf of the defendant, being first duly sworn,, was e-xaminetl and testified as f oI}ows:;

DIRECT EXAMINATION..
Mr. Combs:
· Q. Is you! name~.. L .. Whittf ..
A. Yes, sir.
·
Q. What is your agef
A. Forty-three ..
Q. What is your professfon or oecupation r
A~ Mining engineer.
Q. Did you have any special training as a mining engine·erf
A. Yes, sir, I studied engineering at University of Kentucky..
Q. And how long have yon been practicing your profession t
A. Since 1937.
Q. Did you graduate- at the University of Kentucky?
A. I did not, I completed three years.
Q. What kind of work have you been doing since yon wereat tl1e University of Kentucky°!
page 372' f A. Civil and mining engineering most of thetime.
Q. Are you employed at this present timef
A~ Yes.
Q. Bywhomr
A. Preston ]\fining Company.
Q. When did you come with tne Preston Mining Company!'
A. November, 1951.
Q. Have you been working for this company every since
thenY
A. Yes, sir.
.
Q. Do you know the tract of land involved in this case,.
known as the McKinley Matney two acre tract?
A. I know where the general location of it is.
Q. Do you know tbe road over his land, that is in issue in
this case?
A. Yes, sir.
Q. Do you know the location of tne Sfucnm and Kroll tracts
of land that your companv mined, has been mining over T
A. Yes, sir.·
Q. Do you know the tract of coal where th_e coal was hauled
over this McKinley Matney road!
A. Yes, sir.
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Q. Do you know the boundaries and areas of coal that were
hauled over this road 1
·
·
A. Yes, sir.
Q. I will show you a map, it seems to be a mining map, that
has been introduced in evidence in this case and is marked,
''Defendant's Exhibit No. 1-Belcher testimony,
page 373 } Matney v. Preston Mining· Company, 5-4-54'', and
I will ask you if you have seen that map before?::
A. Yes, sir.
·
Q. Since you l1ave been with the Preston Mining Company,
has that Company mined out any of the coal ·shown on that
map?
A. Yes, sir, a small amount.
Q. Who made that mapi
A. It is signed by C. B. Belcher, and I was told he made it.
Q. Have you been in the mines and in under the ground
where that coal has been mined, any of iU
A. Yes, sir.
Q. I will ask you to point out to the jury the coal that was
mined by Abshire and Elswick mines, what color is it-all the
coal that was mined by them, what coal?
A. Well, it is yellow and blue.
Q. What does the red or pink color represent here!
"'
A. That was the old mines that was mined by someone, I
was told it was Bad~:er Coal Company.
Q. Did your company mine any of that shown in the rerl,
adjoining the yellow?
A. No.
Q. What is this where it is marked McGlothlin mine and
in brown or pink?
A. That was what was mined bv i\foGlothlin.
Q. A way over here at a. consiclerable distance is marked
Rife mine, two strips marked blue, what does that represenU
A. That was mined by Rife and others.
page 374 } Q. The coal that was mined, first, what does thi~
.
blue represent on the map?
·
A. That is an area of the lower coal, the coal up to this point.
was pretty uniform, about 68 inches, and drops to 42 and 4-7
inches up in here.
Q. Now, have you calculated scientifically, the tonnage of
coal that was mined by the Abshire and Elswick company, and
shown in the yellow, and also the coal shown here in blue, have
you calculated those two areas that join here together7
Mr. Sutherland: He asked the witness if he did that scientifically-
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. Mr. Combs : Well, in a correct way.
Mr. Lively: If the Court please, we don't think the witness
is qualified to speak at this time, the court will require him
to qualify as we have to qualify.
: The Court: You may ask him if he llas calculated it.
Mr. Lively: We would like that be be required to show what
surveying· he has done.
Mr. Combs:
Q. Mr. Whitt, have you measured the hcig·ht of the coal and
. taken all the measurements necessary to calculate the area of
the coal that has been taken out of this area f
Mr. Lively: We object to that.
page 375

~

Mr. Combs:
Q. Well, do you know how to calculate the correct tonnage? I have asked you :first, have you taken measurements and have you calculatedThe Court: Sustained, let the witness tell what he did.
-Mr. Combs:
Q. Did you make these measurements?
A. No, I did not.
Q. Are the measurements shown on the map Y
A. Yes, they are.
Q. Now, have you made the calculations-

I

•

Mr. Lively: We object to that, Mr. Combs, he hasn't
shownMr. Lively:. I never said anything except, have you made
calculation, and I never :finished my question.
The Court : Go ahead.
. Mr. Combs:
Q. Have you made calculations to determine the amount of
coal marked in yellow on that map?
Mr. Lively: We object to that, asks for conclusion and
doesn't seek to elicit facts.
The Co-µrt: Do you question his qualifications
page 376 ~ as an engineer?
Mr. Lively: No, sir, not at all, he said he didn't
measure that.
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The Court: Let him answer first whether or not he has
made calculations, have you made calculation of the coal?
A. Yes, I have.
Mr. Combs-:
Q. In making that calculation, did you base it on the measurements made by Caudle Belcher?
Mr. Lively-: Now we object to that.
The Court: Sustained, putting it that way.
The Court: Where did you get your data from to make
your calculation¥
Mr. Combs: He answered that about -a. minute ago, did you
state a few minutes ago that Caudle Belcher made the meas. urements1
A. Yes.

Mr. Combs: That is wh~t I thought.
The Court: He put it in a way that is not proper,, he said he
got it from Caudle Belcher.

A. The data I used in on the map.
Mr. Combs: And Caudle Belcher said yesterpage 377 } day he made some of themMr. Sutherland: And some he made with a
stick and some otherwise.
Mr. Combs: This is as accurate as some of them you fellows
put in.
The Court: He ma.v state if he made calculation from the
measurements shown on that map.
Mr. Combs: He did.
A. Yes, sir.
Mr. Combs:
Q. What was the tonnage shown in yellow?
A. As I calculated it?
Q. Yes.
A. The yellow 36,128 tons, I used 70 inches of height, that
is the average of the measurements shown over the map, there
are some 15 to 20 measurements on the map.
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The Court :- From what area r
A. That is the entire area colored in yellow.
Mr. Comns:
Q. Have yon calculated the area shown: here in tne niue·f
A .. Yes.
·
Q'. How mnch was tliat f
.A. Three thousand, nine Imrrclred seventy-seven tons.
Q. Have you calculated the area shown on the
page 378 ~ McGiothlin mine?
A. Yes:, sir.
Q. And have yon calculated the area shown hero on the Rifemine Y
A. Yes.
Q. Now, I want to ask you if all of tMs coal went out over
the road over McKinley Matney's land f
A. Yes, sir.
Q. How much total tonnage did the Preston Mining Company get from all of this area and ta:ke over this roa:d, if you
have thatf
A. Well, I gave you the tonnage, that would have been in
the ground, not what they took out, you would recover some
percentage of that, but all the coal that was taken out that
· way.
Q·. When yon spoke about 36,000 tons being shown in yellow,,
was that all recovered and taken out¥
A. No.
Q. How much of it was recovered, in yeUow, and taken out?
A. I don't lmow tl1at without referring to the company's
records, but there is always a certain amount of coal left in
the mine when the mining is clone.
Q. Do you know how much was taken out 7
A. I know what the records show, yes.
Mr. Lively: 1Ve object to that, the record is the best evidence.
Tl1e Court : .Sustained.

Mr. Combs:
page 379
like this i·

~

· Q. Well, can you give the jury about approximately: the amount of the coal that would be recoverable and moved out of the ground in an area
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A. In this area I would say something like 70 to 75% .
. Q. vVell, basing it on that, something like 70 to 75%, can
you tell the jury how much of the coal mined by the Presfori
Mining Company or the Stokes Company before it, was taken
out, of all this territory, and taken over the McKinley Matney
lands, I mean all the territorv that Preston Mining· Company
mined, which would include the Abshire and Elswick, the MeGlothlin and the Rife mines, all that went over this road over
McKinley's?
A. "'\Vell, 75 % of this area, yellow and blue, amounts to 27,126 tons.
Q. Now, how much does the McGlothlin mine and the Rife
mine, how many tons, I mean, went over this road from those
two mines!
A. This area shows approximately 3,000 tons mined out and
you would recover most of that, I used 90% on that and it
would be about 2700 tons.
.
Q. In Rifc 's?
A. Approximately 125 tons in Rife 's.
Q. What would be the total tonnage that the Preston Mining· Company took over the McKinley Matney road 1
A. That would ·amount to approximately 29,950 tons.
Q. I think that I asked you, but I want to make sure, you
said 29,990 tons, I want to ask you if that is the total tonnage
hauled by this company over the McKinley Matney road Y
Mr. Lively: That is objected to because this
page 380 ~ witness hasn't shown to be qualified to' answer it,
if he knows that, we have no objection to his stating it.
.
The Court: He hasn't shown that he knows, but he can
state his calculations as drawn from that map, as the map
shows.

A. I don't know that that is all the tonnage, that is the tonnage that would be out of there if 75 % was take out and 90%
of these two.
1\fr. Combs: That is what I mean, that is the total tonnage
that would have been hauled over this road, basing it on 75%
of this yellow ancl 90% of the McGlothlin and Rife mines, is
that right?
A. Yes.
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CROSS EXAMINATION.
. Mr. Lively:
Q. ·what position do you hold with this Preston Mining
Company, Mr. Whitt,
'"A. Vice President.
Q. Who is manager of it?
A. I manage it, operating manager, yes.
Q. You arc that now1
A. Yes.
Q. N" ow, tl10 Stokes Company was the predecessor of this
Preston Mining Company, was it not,
page 381 ~ A. Yes.
Q. And the Preston Mining Company took over
the property and the liabilities of this Stokes Company¥
: A. Yes, sir.
Q. Who was in c1iarge of the Stokes Company at the time
this coal was hauled over this road?
A. Myer Leventhal, I believe.
Q. What connection did Mr. Sullivan have with it?
A. As far as I know he had the same as he does not.
Q. ·what is that, vice-president and manager, and first vicepresident to the president 1
A. I don't know about first vice-president to the president,
but he is vice-president and manager of sales.
·
Q. Do you know who dealt with Mr. Matney in the controversy over the right of way 1
A. No, s\r, I don't.
Q. You weren't connected with the coµipany at that time
at all?
A. No, not until November 15.
Q. And you don't know what took place?
A. No.
Q. Now, you told about Abshire and Elswick mining in that
yellow area, wasn't there a man named Lester mined up there T
A. Yes, sir.
Q. ,i\There did he mine 1
A. On the end of the yellow-Lester mined on this end, the
two mines jointed right in here (indicating).
Q. Did you go in this mine and actually notice
page 382 ~ the height of this coal?
A. Yes, I have been in this mine and this one
and this one (indicating on map).
Q. About how much or how far did you go in?
0
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A. About 150 feet in the Lester mine and approximately
200 feet in the Abshire mine, 150 to 200 feet.
Q. And when was it you went in there 1

A. In November.
·
Q. You never dicl go clear through this mine that was mined
by Abshire and Els,vick f
A. No, sir.
Q. You went about 150 feet in it and you went about how
far in the Lester mine~
.
A. Approximately same distance, 100 to 150 feet.
Q. How far is it through the minef
A. The Lester mine is 200 feet and the Abshire 350 feet.
Q. How did you arrive at your conclusion as to the amount
of recoverable coal in them?
A. From my practical experience, 75% is a good recovery
from any mine like that.
Q. Isn't the usual amount recoverable 85% f
A. No, sir, I have never worked in any mine that it was
85%.
Q. Did you talk to these men that did that work about the
amount of coal, did you get their views and talk to them about
the amount they recovered?
A. No.
page 383 ~ Q. The men that actually operated that would
have pretty good knowledge of the amount recovered, wouldn't they 1
A. They would have knowledge but whether they would
have judgment as to the quantity, I don't know.
Q. Now, these Slocum and Kroll tracts of land, you know
where they are located?
A. Yes, sir.
Q. They are separate and distinct tracts of land from the
McKinley Matney land T
A. Yes, sir.
Q. And located in the mountain above the McKinley Matney land1
A. They are located near the top of the ridge above McKinley l\fatney's.
Q. And at that time you had no way to bring this coal to
market except over l\foKinley Matney's land?
A. No, sir, only road at that time.
Q. You have since constructed a road 1
A. Yes, sir.
Q. ·was tl1at expensive?
A. Not more than the ordinary. We constructed the road
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up to the top of the hill in order to get to the other coal, and
.
Q. You also extended these openings over the- mountain so
that 1they were more easily gotten to from that road f
A. These enfries were there originally, the old road came
· around this way and dropped under, we extended it over here
(indicating on map).
·page 384 ~ Q. The thing is that you did construct a road up
there, but drive your entries from the opposite
side!
A. No, you are confused in your mind, McKinley lives on
Long Branch and the :new road is on Big Branch.
Q., Maybe I an1, you constructed a road up Big Branch then
in order to reach this coal?
A. We had a road up Big Branch for the .removal of other
coal.
Q.
ell, that was available for the removal of this coal l
A. Aftei· it was built, yes.
we just extended it over here to get this..

,v

The Court : When was this other road built 1
A. The biggest portion of it was built some time prior to
the time I came. I extended it up to there (indicating on map)
in 1952, to this boundary of coal, and tllen brought it all
around in the same way.
Q. Yon just took Mr. Belcher's calculations and measurements there f
A. I took l\fr. Belcher 's measurements.
Q. I meant that and you don 1t know whether Mr. Belcher
actually made those measurements or projected them or made
some and projected otlrnrs f
A. No.
Q. You just don't know how he arrived at those measurementsf
A. No.

RE-DIRECT EXAMINATION.

:Mr. Comos:
Q. l\,fr. "\Vhit.t, I understood you, in answer to
a question by .Judge Lively to state tliat you we1:a
here when tlle Abshire and Elswick coal was
mined, wl1en did you come and take clmrge of that job 1
A. In November, 1951. They mined a little after I came.

page 385

~
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Q. Some of the coal shown in yellow on that map was
mined, was it, after you came!
A. Yes, sir.
Q. Did you include the Lester coal that was mined in your
figuresf
A. Yes, sir, I included all this.

RE-CROSS EXAMINATION.
Mr. Lively:
Q. You say Abshire and Elswick mined a little coal after
you came?
A. Yes, sir.
Q. You don't know how much they mined after you came Y
A. Slightly more than 3,000 tons.
Q. And how long did they mine after you came, when did
they get through 7
A. I don't remember that, it was a good while after I came
here before they got permission from Mr. Matney to haul
the coal out, it didn't take them very long to finish after they
started.
Q. About how long!
A. It ,vould be a guess.
Q. You don't have the records, do you 1
A. I have the records but I don't have them with me.
Q. Did you have anything to do with the arpage 386 ~ rangement of g·etting the coal out'?
A. No.·
Q. You don't know what took place in that connection?
A. No, I read the contract they had but I didn't have anything to do with it.
·witness stood aside.
Mr. Combs: We want to put some records in, can't we just
introduce the records without reading these deeds?
Mr. Lively: "\Vell, it is all right with us.
Mr. Combs: We now introduce a deed from Fullen Mat11ey and wife to C. L. Ritter Lumber Company, dated June
29, 1923, and recorded in Deed Book 57, page 181, as Defendant's Exhibit 3Mr. Lively: And we desire to be heard on that and object
to it.
Mr. Combs: We also desire to introduce a deed or con-
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tract from Fullen Matney and wife to Wm. S. Stokes, Jr.,
Inc., dated January 15, 1951, as Defendant's Exhibit 4-D.
Mr. Lively: And we desire to be heard on our objection to
that paper.
Mr. Combs: We also want to introduce a lease
page 387 ~ from C. L. Ritter Lumber Company to ·wmiam
S. Stokes, Jr., Incorporated, dated February 28,
1951, and filed as an exhibit in the chancery suit of William
8. Stokes, Jr., Inc. v. McKinley Matney on April, 1951, we
want to file that as Defendant's Exhibit 5-D. vVe also want
to introduce a deed of lease from C. L. Ritter Lumber Company to ·wmiam S. Stokes, Jr., Incorporated, dated March
20, 1951, and filed as an exhibit in the aforementioned suit of
William, B. Stokes, Jr., Inc. v. McKinley Matney, in April,
1951. Defendant's Exhibit No. 6-D.
We would like to put these records in, but not have to copy
all of that long description, especially in that lease made by
lt,ullen Matney to the C. L. Ritter Lun1ber Company, and then
in the lease from C. L. Ritter Lumber Company to vVilliam
S. Stokes, Jr., it is a long lease of 40 to 50 pages, leasing 11
different tracts, there is no necessity of copying the description of all those other tracts, we want to just copy that that
pertains to the Fullen Matney land.
Mr. Lively: vVe will follow the answer you gave us about
our offering records, when you said you wouldn't agree, we are
not agreeing to anything.
vVe want to be heard on the objections to these.
The Court: · Why don't you wait until they get them offered
so we can get them all at once?
:Mr. Combs: Now, here is that lease, and there
page 388 ~ is just one paragraph that affects this land and
the other here is not worth anything here.
Mr. Lively: I object to that.
Mr. Crocker: We are offering all of those deeds and we
are asking the stenographer copy into the record of this case,
copies of those deeds but we are further asking if the court
wi11 permit us to omit the descriptions in the Ritter leases.
The Court: The descriptions except as to the land involved
here?
Mr. Crockett: Yes, sir, the descriptions, they have page
after page of descriptions of other lands, we don't want to
have to copy tl1em, unless we have to. We are offering them
and asking that the court permit us not to have to copy the
descriptions in the Ritter leases.
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The Court: I am not ruling on any of it until I hear the
objections. Have you any other deeds you want to offerf
Mr. Combs: I don't think we have.
The Court: Let the jury go out and I will hear you.
(Jury out.)
Mr.. Lively: Now, if the Court please, we desire
to object to these papers collectively and severally, because they would be confusing to the jury and because each and all of them are entirely irrelevant and immaterial. McKinley Matney had title to his Inud, which
has been introduced, which deeds are a part of the record in
this case, and which were recorded at that time. Not a
single one of these deeds or papers, as have been declared
by this court and by the Supreme Court, have anything to
do with the rights over this land; they don't purport to
give any rights to go over this land, or haul this particular
coal that they did haul over it. They would not be any profit
and aid to the jury in arriving at a verdict. On the other
hand, tbey would be confusing to the jury. As illustrating
what we mean, they offer a contract from Fullen Matney to
Stokes on January 15, 1951. Well, at that time McKinley
Matney bad a deed for this property, one of which he had
had for 11 years, and which had been on record all that
time, and the other of which he had had for three years, and
which bad been on record during all that time. Simply because somebody makes a deed that has nothing to do, and
floesn 't purport to have anything to do ,Yith a piece of property, doesn't lmve anyt1iing to do with this land, would affect
this land, and the same is true as to these other deeds. There
is not a thin!?; in the C. L. Ritter deed that has been declared
officially that will affect this land, and anything
pag-e 390 } his father did coulc1n 't affect it, it was on record
for them to see, and there was no excuse for them
not seeing it and knowing a bout it. And, of course, tl1e
court will understand this is in connection with the position
we have taken in the cnse that the parties are entitled to recover, if they are asking :my recovery, tl1e actual benefits
conferred and enjoved by tl1e use of this right of way.
Mr. Crockett: May it please the Court, we think that on
tlw question of the ommtum of tlrn recovery, it is very imnortant and it is in fact vital that this defendant show that
in acting- in this case, 88 it clid, it was acting in good faith
and, as has been stated in the Wood case, they were acting .
page 389}
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innocently and that the trespass was not willful. "\Ve think
those matters should be and are proper to go to the jury~
to consider on the whole case the attitude of this defendant,.
and the fact that it was acting in good faith, under a valid,
or what it considered to be a bona fide claim of title.
Now, the first thing that Judge Lively objected to, and
the only one that he referred to was this lease agreement
dated January 15, 1951 from Fullen Matney and wife to
William S . .Stokes, Jr., Inc. He was the father of this plaintiff, so I understand, and he conveyed by that, to this defendant, the right to use this particular road, the same road that
we have here in con~roversy, coverfag not only the fee simple
but the other land over which the road ran, and
page 391 ~ lie fixed the compensation at $15.00 per month for
that.
· Now, after that, this company, again acting in good faith
as it was, it received from C. L. Ritter Lumber Company a
deed granting it the right to haul generally over this particular piece of property. Now, you will recall, I think, the
general terms of the first deed; that was made by Fullen
Matney to C. L. Ritter Lumber Company, conveying that
coal. Tliis court will remember the terms of that deed. This
court will remember that. it held tlrnt under that deed this
defendant company would not have the right to haul Slocum
and Kroll coal over that property. You will remember the
terms of that easement, and you will also recall that this·
defendant company again, acting· in absolutely good faith 1
took an appeal from your Honor's decision and it went to
the Supreme Court, and that tl1e Supreme Court upheld you
and affirmed vour decision.
Now, in addition to that, we expect to show that tllis company, in ]muling that coal, acted under advice of excellent
counsel. Now, we don't think, Your Honor, that this plaintiff may now say that tl1ose things lmve no application whatsoever to tllis defense. We think that those matters are
such that it may be considered by this jury. Now, your remember the Ball case, and in which Raven Red Ash Coal Company v. Ball, in consideration of a thing of this kind, and in
that the court held, speaking of the recovery-I don't think
I have tl1e thing here-I can read it if you wish, but it said
in effect tllat tllat was a case of willful trespass
page 392 ~ and then on the latter part of tllat decision, speaking· of the recovery and what it was, and said as
to an innocent trespasser tlle recovery should be held to
tbe lowest possible.
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We. think we are acting on accordance with the Supreme
Court heretofore and we think it is vital to this defendant
to be able to show that it was acting under good faith and
under an honest belief in a claim of title, as shown by all
of its actions and as shown by this record.
Mr. Lively: If the Court please, I would rather not get
into any argument about the good faith of counsel and client,
but it would be right hard to understand how a person could
be diligent and reach the conclusions these gentlemen reached
in this case. They simply disregarded the deeds of McKinley
Matney. Now, I only mentioned the Fullen Matney lease
because it is easy to refer to and short, but the same principle applies to the others. If I go and give somebody a
right to go over your land, that somebody can't go over
your land just because I gave him a right to, and that is
all that happened in the Fullen Matney lease, and that is all
that could have happened with reference to these other contracts or deeds. It was perfectly plain that :McKinley Matney owned this land up there and had his deeds of record
down ·here. Now, as to the principle involving the right of
recovery, we have a contract in here that indicates contractural understanding, that the defendant was to give them
compensation if the Supreme Court held with
page 393 ~ McKinley Matney, but in addition to that it seems
to us that-and justice are so clearly on the side
of the plaintiff in this case as not to be debated. Let it be
argued that they thoug·ht they were acting under claim of
right, the facts-and it sticks out here, and it is perfectly
plain and no getting around it,-that this was to their advantage, every witness show that, it was to their advantage
to use this right of way, it was to increase their profits to
use this right of way, they could have had another one, as
their engineer said. But that is here in this case and I don't
care what else is here, that is here.
Now, when you assume that you have two people, one who
has a right and the other who is committing a wrong, however, innocently he may be, doing it, he is doing it for a
profit to his estate and to the detriment of the other's right.
Now he comes into court, I don't care if it-is in tort or in
contract, he ought to recover for here is a case where a violation of the other's right was done over his protest, say it was
done for over eight months, he made known his claim and did
all he could, now what is he asking, just simply this, that
that man be required to pay the reasonable amount due for
the benefits they received for going over his lands. Now, I
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don't know how to argue against that position, it is so, plain
and so clear to me, it doesn't seem to be debatable, he is
simply asking here that these people be required to measure
this compensation, which the law fixes, as against the man
who does a wrong whetller innocently or intenpagc 394 ~ tionally and benefits from it. I think the proposition is clearly laid down in Burkes Pleading
and Practice, and also in the Ball case. Of course that is
my view of these lease agreements and deeds and contracts.
In the first place they have no relevancy, they don't g·ive
this right; talk about a man's father, who has sold and conveyed him a piece of land, being able to give another a right
over it, it didn't do that. If the Court will turn to pages
14 and 15 of the record, you will see there the clear interpretation of that was that Fullen Matney just undertook to
give a road over the land he had, he didn't mH.lertake to give
a road over somebody else's land at all. And that is true of
these R.i tter deeds and true of all of them, and has been so
declared in the case of Stokes Conivany v. McKinley ]Jfotney,
not only by this court but by the Supreme· Court, and your
opinion and the decrees in that case are a part of the record
in tllis case.
1\1:r. Crockett: There is one point that I did not refer to a
moment ago, and I want to refer to that.
I am reading
from Raven Red Ash v. Ball, 185 Va., at page 540, the author
there says, that :Mr. Minor refers to the cas~s last cited and
says: '' It must be observed, that as the action for use and
occupation is always founded on the idea of a contract, express or implied, to pay a reasonable compensation for such
use, so it has ever been held that, if it appears at
page 395 ~ tl1e trial that the occupancy, of the lauds was by a
title adverse to that of the plaintiff, it defeated
the action, by disproving the existence of any contract.''
\Ve are showing·, Sir, and contending that tbis defendant
not only acted in good faith but it acted under a valid adverse
claim of adverse title and we think that these records are
admissible in order to show that claim.
Mr. Lively: If the Court please, I am not familiar with
this Ball quotation Senator Crockett read, but those casesa great number of cases and the authorities in there-are
eitecl in some instances to show that the court didn't follow
the authorities. rrhe court follows the doctrine, and approves
the doctrine aR suggested in Burkes Pleading and Practice,
and doesn't follow the majority rule. There wasn't anything
in the quotation from Minor that we are dealing with here.
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There wasu 't any adverse claim of title~ not anything in the
nature of adverse title. The court, as I understand in that
case, and as I understand the Burkes Pleading and Practice,
the new edition and the notes as quoted in that comment,
wherever one person wrongfully goes from the property of
another for his own advantage, the purpose of enriching his
estate, UB it is here, then the man whose property is invaded
has a right to realize a reasonable value therefrom, and then
in addition to that, there is a contract between these two
parties that shows that was their understanding, that they
were to pay a reasonable price for the use of this
page 396 l prnperty if the injunction was dissolved, and it
was clissolved.
The Court: ·where there is a trespass committed upon the
lands of another, if the trespass is committed under such
circumstances as to give rise that implied contract to pay
for the use or occupancy of the land, then in that event the
plaintiff may elect to sue either in tort or in contract. In
this case, the action is brought on the basis of contract in
assumpsit. In an action of this kind, when there has been
a trespass, the plaintiff may rely upon an express agreement
to pay for the use and occupancy of the land, or the plaintiff may rely upon implied promise, if the circumstances
of the case justify the implication of a promise to pay, but
it is to be remembered that the commission of every trespass does not of itself justify the implication of promise
to pay; if he relies upon implied promise, then the plaintiff
must prove citcumstances from which that promise may be
implied. The authorities are clear that no such implied
promise can result from mere naked trespass and the illustration is used that if cattle of one person stray over on
the land of anothei~ m1d thereby commit a trespass, that no
implication of an implied contract will then result. It is certainly conceivable that there are other cases in which the
trespass might be committed without the implication of an
implied p~omise to pay. In this case there appears to me
to he hvo separate and distinct situations with
page 397 } regard to the recovery in this case. The one is
in regard to the fee simple tract and the other is
in reg-ard to that portion of the plaintiff's land which he
did not mvn in fee simple. In the former injunction suit,
the plcncling-R in that case will reveal that the defendant
never claimed any right to go over tl1e plaintiff's land where
the plaintiff owned both the surface and the coal and mineral,
referred to as the fee simple tract. So there is no question

2,8
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about any bona fide adverse claim of right on the part of
the defendant to go over the fee simple tract, and what is
more, there was an exp1~ess contract, which has been offered
in evidence here in regard to the use of the road over that
tract.
But as to the recovery sought for the use of the other land,,
where the plaintiff did not own it in fee simple, or strictly
speaking, did not own more than the surface, then insofar
as the use of that land, that is not covered by the express
written contra~t; then it is a matter here to be determined
on whether or not'the circumstances in this case, under which
the trespass was committed, would give rise to implied promise
on the part of the defendants to pay fo1· the use of that part
of the plaintiff's land.
The defendants made the defense set forth in the g-rounds
of defense, that the trespass so committed was done under an
adverse bona fide claim of right to do it, and that the trespass
was done unconsciously and unintentionally of any wilful
desire on the part of the defendant to violate the
page 398 } rights of the plain tiff.
I think in this case, the defendant has the right
to make that defense, if the defendant has evidence to show
such a defense. If that is the purpose of introducing the
Fullen Matney deed to C. L. Ritter Lumber Company, and
the two leases from C. L. Ritter Lumber Company to vVm. S..
Stokes, Jr., Inc., to show the bona fide advei·se claim of right
on the part of the defendant, I mean, as such claim, then I
think if the court refused to admit this evidence it would be
confusing to let the defendant offer evidence of his defense
in this case. e 8 "
At to the deed of contract of Fullen Matney to ·wmiam S.
Stokes, ,Tr., Inc., that was executed after the deeds to l\foKinley Matney, and I do not see how there could have been any
claim of right over McKinley Matney's land by reason of
this deed or contract of Jan nary 15, 1951 from Fullen :Matney
and the objection to the introduction of that deed is sustained,,
and oYerruled as to the other, with the explanation to be
made by the court, for the purpose of introduction of the
same, with the further instruction of the court to the jury
that these deeds did not give the defendant any right over
the plaintiff's land, but are introduced on the question of
the defendant's bona fide adverse claim of right and the question of its good faith in committing the trespass under that
claim.
Mr. Crockett: As I understand it, you decline to permit
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the defendant to introduce as evidence before the
jury the deed of lease from Fullen Matney and
and wife to Stokes, Incorporated, dated January
15, 1951, is that righU
The Court: Yes, sir, and my reason for that is that the
defendant didn't claim any right under that deed, as I understand. The claim was made under the Fullen Matney deed
prior to that.
Mr. Crockett: vVe except to the ruling of the court.
Mr. Lively: Now, we except to the ruling of the court in
admitting the deed from Fullen Matney and wife to C. L~
Ritter Lumber Company, and the lease from C. L. Ritter
Lumber Company to Stokes, of ],ebruary 28, 1951, and the
·
lease from C. L. Ritter to Stokes of March 20, 1951.
First, because the question of bona fides of the defendant
is not material to the issue in this case. The plaintiff is only
sueing for the reasonable value of the benefits received and
is entitled to recover that regardless of the bona fides of the
trespasser, and second, because these papers, and each and
all of them, do not form any basis for a bona fide claim to use
this land. This is true as a matter of law, and as to both
of these leases from Ritter to Stokes, one dated February
28, 1951, and the other March 20, 1951 ; these leases were
executed subsequent to the time when the controversy arose
and subsequent to the time when the trespasses
page 400 ~ began and, of course, long after the plaintiff's
title had been admitted to record as to both tracts
of bis land, the fee tract and the surface tract. In other
words, so far as the last objection is concerned, t11ese leases
seem to be the result of the matters in controversy, not the
excuse for it.
The Court: I think it would have some bearing- upon their
claim of right, it is apparent certainly to the defendant, why
they were wanting the lease from C. L. Ritter Lumber Company, attempting to confer the right which, of course, C. L.
Ritter Lumber Company couldn't convey.
Let the jury come in.
page 399

~

( .Jury returns into court and the following proceedings
had in the presence of the jury) :
The Court: The defendant may read to the jury only snch
parts of the deed and the two leases as may· he pertinent.
Gentlemen of the jury, the court is permitted the defendant
to read in evidence before you a deed from Fullen Matney
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and wife to C. L. Ritter Lumber Company, and two leases
from C. L. Ritter Lumber Company to "\Villiam S. Stokes,
Jr., Inc. This deed and the two leases are offered in evidence and are to be considered· by you only for the purpose
of showing, or not showing, whateYer weight you think property to give these instruments, on the question of whether
or not the defendant, at t_he time that they went over this
land by the use of this road, or over it under a
page 401 ~ bona ficle adverse claim of right to do it, that is,
they claim a right to go over that portion of Mc.:
Kinley Matney 's land where McKinley Matney did not own
it in fee simple, that is, where he di_d not own the surface
and coal and mineral. It is referred to here or spoken of as, I
believe, the two acres, you will know what tract it is. I want
the jury to bear in mind in offering this deed and the two
leases that neither the deed nor the leases give the defendant
any right to go over McKinley 1\fotney's land, but they are admitted in evidence, as stated by the court to you, on the question of ,vhetller the defendant went over the land in good
faith, under an adverse claim of right to do so.
Mr. Combs: Did I understand the court to tell me to read
the parts that ,ve deem material or is there any useThe Court: I said you may read to the jury such parts of
the deed and leases as are pertinent.
Mr. Combs: All rig-ht, I am reading now from the deed
made in 1923, by Fullen Matney and ·wife to C. L. Ritter
Lumber Company, dated June 29, 1923, (Reading) This deed
made:M:r. Lively: ,,re will waive the reading but not waiving
our objection to the introduction of them.
The Court: You may waive the reading of them
page 402 ~ at this time.
lVIr. Combs: Vve can refer to them, we will consider them in.
The Court : Yes, consider thc111 in.
NEIL J. SULLIVAN,
the next witness, called for and on behalf of the Defendant,
being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
Mr. Crockett:
Q. I believe your name

A. Yes, sir.

if Neil .J. Sullivan T
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Q.
A.
Q.
A.

·what is your age, Mr. Sullivant
},orty-seven.
Where do you live at the present time!
About three miles from Grundy, in the direction of Van-

sant.

Q. ·where were you originally from, Mr. Sullivan?
A. Philadelphia., Pennsylvania.
Q. .Are you connected with the defendant, Preston Mining
Companyf
·
A. YBs.
Q. In what respect f
A. Vice President and General Manager.
Q. Is Preston Mining Company the same company as
William S. Stokes, Jr. Incorporated f
A. Yes, sir.
Q. I believe it was merely a change of name, the
page 403} name ·wmiam S. Stokes, Jr., Inc. was changed to
Preston Mining Company, is that correct¥
A. Yes, sir.
Q. How long have you been with the company¥
A. Since its inception, William S. Stokes, Jr., Incorporated,
-started in 1950, and Preston Mining Company came into existence as successor company in 1952, or early in '53, I am not
certain of the date on that
Q. V\,T ere you connected with the company in 1951?
A. Yes, sir.
Q. ·when did you first come down here, Mr. Sullivan, to the
operation of that company, do you recall?
A. Yes, some time in ,January, 1951.
Q. ·what was your relationship to the company at that
time?
A. I ,vas assistant to the president.
Q. Mr. Sullivan, are you familiar with this land over which
the road in controversy was run?
A. Yes, sir.
..
Q. 1Vlien did you first see it 1
A. In fJ anuary, 1951.
Q. 1Vhat did you do at that time, did you go to the McKinley
Matney property or go up there to it?
A. Yes, sir.
Q. Had the road at that time been constructed?
A. Yes, sir.
Q. About what time, if you recall, did Mr.
page 404 ~ l\fatney first make protest ag·ainst the company
using that road?

,,,
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A. Mr. McKinley Matney!
Q. Yes.
A. To the best o.f my knowledge it was- late in March, 1951. .
Q. I believe you stated the road had been built at that time t
A. Yes, sir.
Q. And had it or not been in use prior to the time Mr ..
Matney first protested t
A., Yes,. sir.
Q. Mr. Sullivan, were you familiar with the deed that had
been made by Fullen Matney to C. L .. Ritter Lumber Company!
..
A. Yes, sir•.
Q.. When M:r. Matney :first protestoo, did he then take any
steps to prevent the company from using that road f
A. Yes, sir.
Q. What did he do!
Ar Put a chain up acros-s the· road where he said he had the
right and we never had the right. ·
Q. And then a suit was instituted to compel the removal
of the chain, is that righU
A. That is right.
Q. Now, Mr. Sullivan, prior to that time, had you sought
any legal advice for the rights of your company with reference to using that road f
A. Yes.
Q. Whom did yon consult with!
A. :M:r. F. H .. Combs.

page 405

~

:M:r. Lively: We desire· to object to- all questions
along that line because immaterial.
The Court: Objection overmled..
Mr. Lively: Exception.

Mr. Crockett :Q. That is the same :Mr. Combs that sits here- at this table,,
is itY
A. Yes, sir.
Q. Do yon recall whether or not Mr. Combs examined the
deed from Fullen Matney to C. L. Ritter Lumber Company?
.A.. Yes, sir.

Mr. Lively: May it be understood that we are objecting
to all that line of testimony, without making an objection each
time-?
The Court: Yes, sir-
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Mr. Crockett:
Q. Did Mr. Combs give you any opinion or any advice that
your company had any right to use that road f
Mr. Lively: Same objection and further because calls for
hearsay, and not restricted as to what advice.
The Court: The objection is overruled, ·the jury is inL
structed to receiYe this evidence for the same
page 406} purpose of determining whether the defendant
acted in good faith under bona fide claim of right.
Mr. Crockett :
Q. ·what did Mr. Combs tell yon?
Mr. Lively: Exception to the court's ruling, and object to
this question, same objection.
A. Mr. Combs told us under the terms of the deed from
Fullen Matney to C. L. Ritter Lumber Company and from
C. L. Ritter Lumber Company to William S. Stokes, Jr., Inc.
that we had the right to use that road.
Mr. Crockett :
Q. After that, did you proceed to use iU
A. Yes, sir.
Q. And the suit was instituted?
A. Yes, sir.
Q. I believe that suit was contested in this court?
A. Yes.
Q. And then am I correct in that this court decided that
your company did not have the right to use the road f
A. That is correct.
Q. Mr. Sullivan, in addition to the right under the deed
from Fullen l\f.atney to C. L. Ritter Lumber Company, you
referred to a deed from C. L. Ritter Lumber Company to
William S. Stokes, Jr., Incorporated 1
A. Yes, sir.
Mr. Lively: We desire to except to that deed
page 407 } for all the reasons above assiirned and further
because the deed shows on its face that it was
executed subsequent to the time when the use of the road
began and the controversy arose.
The Court: Overruled.
Mr. Lively: Exception.
The Court : That is the same as the lease the jury has
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already been instructed what the purpose of the introduction
or consideration is.

Mr. Crockett :
Q. Mr. Sullivan, I believe there were two leases from C. L.
Ritter Lumber Company to Stokes, one dated February 28,
1951, the other elated l\Iarch 20, 19517
A. That is correct.
·Q. vVere you familiar at that time with those two deeds 1
A. Yes, sir.
Q. Do you know or recall whether those deeds were submitted to Mr. Combs, the attorney for your company!
A. Yes, sir.
Q. Did l\Ir. Combs give you any opinion as to whether or
not under those deeds and in addition to the rights under the
deed from Fullen Matney to C. L. Ritter Lumber Company,
that your company had the right to use that road 7

Mr. Lively: VVe object to that, let the witness
tell what the conversation was, and we object to
this question for the reasons heretofore assigned,
and further because leading and suggestive, and amounts to
counsel testifying, and asks for conclusion of the witness.
The Court: Sustained because leading.
page 408

~

Mr. Crockett:
Q. l\fr. Sullivan, when you submitted to 1'fr. Combs the two
deeds from C. L. Ritter Lumber Company to vVilliam S.
Stokes, Jr., Inc., did he give you bis opinion with reference
to the use of the road in controversy?
A. Y cs, sir, he gave us his opinion, that we could use the
road and liad the right to use that road.
Q. State whether or not your GOmpany believed and contended that it had the right, in good faith, to use that road.
A. Yes, sir.
Q. State whether or not you, as an official of the company,
believed that your company had the right to haul coal over
that road.
Mr. Lively: Objected to becam,e repetition, the witness has
already been asked and answered that question.
The Court: Objection overruled.
Mr. Lively: Exception.
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A. Y cs, sir.
Q. ]\Ir. Sullivan, I believe you said that you
have been familiar with that roadway since early in 1951 'I
A. Yes1 sir, that is correct.
Q. I wish you would describe to this jury the lancl over
which it was located, depict or show as best you can the nature
of the surrounding lands so the jury can have some idea of

it.
A. You are speaking of the entire road 1
Q. Ycs, and the surroundings.
A. The roads from the mines themselves constitutes about
three-quarters of a mile to a mile down through the valley
over McKinley Matney's p1·operty, part of it fee simple, part
of it surface land. McKinley Matney's property is situated
in the low land, or bottom, I guess you would call it, and on
the right side, going up, it is quite steep, on the left side it is
uot so steep and Mr. Fullen l\fatncy's house is on the left
going up. The property of Mr. McKinley Matney, to my
knowledge, is somewhat swampy and under my own terminology would not be cultivating land.
Q. vVas there a branch along by the side of the road?
A. Yes, sir.
Q. And it is there yet.?
A. Yes.
Q. Mr. Sullivan, do you recall a particular controversy with
reference to a small portion of land owned by Mr. Matney in
fee, and to the far end, or closest up towards the
page 410 ~ mine, do you remember thaU
A. Yes, sir.
Q. Do you recall about how far the road ran over that fee
laud 1
A. Approximately 75 feet.
Q. Do you recall wliat your company decided to do with
reference to the road running over that property, piece of
fee land f
Mr. Lively:

Objected to, hearsay.

A. "'When the co11troversy arose, we explored the rights we
did lmvc, of course basing- our original rig·l1ts on the advice
of counsel, and we proceeded to make plans to change the
roads we would have to use to µ:o over the surface lands of
McKinley Matney, which ag"ain we were instructed we had the
rig-ht to do. Then McKinley :Matney came to us, when the

,I
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bulldozer was there, prepared to make this road, and tried to
come to some agreement as to the possibility of us not using
that surface land, because it would destroy part of his property and the company again, under advice, proceeded to draw
up a contract with McKinley Matney in which he allowed us
to use his fee simple land, continue the same use of the road
with the purpose of not putting in the other road. A.t all
times it was our understanding we had the right to use this
1
road until the court decided differently.
Mr. Lively: Motion is made to strike out his answer, not
responsive to the- question and details self~serving
·pag·e 411 ~ hearsay and it is irrelevant and immaterial and
prejudicial.
The Court : Overruled.
Mr. Lively : Exception.
.
The Court: I understand you are stating now your dealings
with the plaintiff,. McKinley Matney t

A. That is correct, sir.
Mr. Crockett ~
Q. You arrived at an agreement and that is the same agreement that has been filed in the record in this case?
A. Tha:t is correct.
Q. Mr. Sullivan, if that agreement had not been entered
into, and yon had built the road around the fee simple land,
what is your estimate of the cost of const111cting the road
around the fee simple land i

l\fr. Lively: We object to tl1at, immaterial.
The Court: Objection overruled.
Mr. Lively: Exception.
A. Between three ancl $400.00.

Mr. Crockett :
Q. Mr. Sullivan, there was some evidence introduced in this
case in oehaif of the plaintiff, and in which a
page 412 ~ statement of yourself was quoted from tlie examination made by you in tlmt injunction case witli
reference to the profit your company was making or would
make, I don't recall which, on its coal~ do you recall that statement!

Preston Mining Company, Inc. v. McKinley Matney.

277

Neil J. Sullivan.
A. Yes, sir.
Q. M:r. Sullivan, will you tell the jury whether or not yout
company actually harl: net profit in the year 1951 Y

Mr. Lively: Objected to because immaterial and prejudicial.
The Court : Overruled.
Mr. Lively: Exception.
\
1

•

A. No, sir, the company sustained a loss.
Q. Do you recall the approximate loss it sustained in 1951 Y
Mr. Lively: Same objection, irrelevant, immaterial and
prejudicial.
The Court: As I recall the plaintiff put in that evidence.
Mr. Lively: He says the company had a loss in that year,
they might have had a dozen reasons, different operations,
investments.
Mr. Crockett: I am referring to this operation.
The Court: You will have to limit it to the coal in question.
·witness: Maybe I can clarify it, ¥ our Honor.
page 413 ~ The only property operated by William S. Stokes,
Jr., Inc. was the property in question, located up
on Long Branch of Dismal River.
The Court: That is the Kroll and Slocum tracts?
A. Yes, sir, so that the profit and loss statement is a direct
reflection of the operation of the property at Long Branch and
no other operation would be considered.
The Court : The objection is· overruled.
Mr. Lively: Exception.
Mr. Crockett: Do you recall the amount of loss your company sustained 1
Mr. Lively: Same objection, immaterial and prejudicial.
The Court : Overruled.
Mr. Lively: Exception.
A. I would pref er to make it from the records.
Mr. Crockett :
Q. All rig11t, take it from the records.
The Court: I want to be sure I understand, that operation
mined on tl1e coal from this Slocum and Kroll land, back of the
McKinley Matney property, is tbat wbat you meant?
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A. It included, I should amplify it, it included
a,so, so far as the earning statement is concerned,
the amounts of coal that was purchased from
Contrary Creek and delivered over Ollr' dock also.
Q. Well, can you separate the profits of what you made
from what you made from the Kroll and Slocum lands from
the purchases that you made from coal from other lands 1
A. Not, from this consolidated statement, you can't, no, sir.
page 414

~

The Court: The objection is sustained unless you can separate it.
Mr. Crockett: May I ask an additional question on it¥
The Court : Yes.
Mr. Crockett:
Q. Mr. Sullivan, do you know whether or not the coal which
was purchased by your company, and ,vhich was loaded on the
dock was purchased at a fair price wbich would produce
profit to the company 7
Mr. Sutherland: That is leading, Your Honor, and we
object to it.
Mr. Lively: And asks for a conclusion of the witness, and
further because immaterial.
Mr. Crockett :
Q. "'Which would produce a profit or a loss for your company?

page 415

~

The Court: Objection overruled.
lVfr. Lively: Exception.
]\fr. Crockett: Go ahead.

A. Yes, sir.
Q. ·what was the answer, did it produce a profit or a loss?
A. vVell, it produced a small profit.
Q. Well, will that small profit also reflect in tliis consolidated statement that you show?
Mr. Lively: Well, we object to the leading, and it is suggestive and asks for self-serving and immaterial matter.
The Court: Overruled.
Mr. Lively: Exception.
A. Yes, sir.
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Mi·. Crockett :
Q. And is it or not true then that tJw.t small profit reduced
the amount of the loss of the operation for the year 1951 f

Mr. Lively: Same objection as above.
The Court : Overruled.
Mr. Lively: Exception.

A. Yes, sir.
l\Ir. Crockett: May I ask now the question that
considering the small profit from this coal thatwas purchased, and considering· the total profit or loss for
the year, whether or not the company had made any profit or
had a loss on its operations of this Slocum and Kroll land in
the year 1951!
l\fr. Lively: That is objected to for the further reason that
counsel and the defendant took the position before this court
.and the Court of Appeals, that they were making a large
profit by reason of their work on this coal and that :McKinley
Matney should be enjoined from interferring with them because of the large profits they were making and the large
losses they would suffer and the comparatively small losses of
his, they took that position and the court granted an injunction
upon that position; that constituted an elective, as we understand it, and they ·arc not 110w permitted to take the position
of inconsistency. It is the basis of the claim.
Mr. Crockett: They may have thought so.
The Court: I don't think that had to do altogether with the
profits, they would certainly have lost more money if they
couldn't have got the coal.
l\fr. Lively: That was alleged in the bill, the same thing,
we just want to get our objection in.
page 417 ~ The Court: All right, let him answer.
Mr. Lively: Exception.

page 416 }

A. We made a loss for the year 1951.
Mr. Crockett:
Q. On this coal from Slocum and Kroll lands 1
A. Yes, sir.
]\fr. Lively: If the Court please, we would like to have this
witness testify. l\fr. Crockett continually makes the statement
and just asks for verification.
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The Court: The witness had already answered at the time
·
Mir.. Lively: I don't like to have to make those objections ..
The Court: The witness had answered, I will caution
counsel not to ask leading questions.

,you made your objection.

Mr.. Crockett ~

Q. Mr. Sullivan, yo11r testified that back there in the early
part of 1951 soine time-I can't find the exact date-they
read it yesterday, that the company had made, or was making,.
·Or something gf that kind, a profit of 75c to $1.00 a ton on
the coal, I wish you would state whether you later found you
were in er:rwr· in· that statement.
page 418 } Mr. Lively: Objected to because that is again
. leading, doesn't ask the witness anything.
· The Court : Overruled.
Mr. Lively: Exception..

A. I tliink the testimony in the record will show that any
estimate I made was on a contingent basis, there being a number of factors that would determine whether there was a loss
or profit in the operation, some of whic.h had to be determined
and one of wilich was the coal we mined proved to be not as
ma:rketable as the original amount as had, been shown.
Mr. Lively: Objected to, not responsive and because argument, and because not an answcn.. to the question propounded
at all.
The Court : Overn1Ied.
:M:r. Lively : Exception..
Mr. Crocirntt ~
Q. Mr. Sullivan, do you know the meaning of the word coal
royalty?
A. Yes, sir.
Q .. W11at is itf
A. As I understand it, in tlle normal definition, it is the
price paid by the operator for the right to draw
pag·e 419 ~ coaI out of t11e property of the lessor and certain
other benefits, such as the timber rights and many
other numerous ones.
Q. The royalty is the price paid by the lessee for the coal
rights and privileges in the leas~, isn't it t
. .
.
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Mr. Lively: Objected to because immaterial and prejudicial.
Mr. Crockett: I can explain .the reason for this if you wish,
I am just trying to clarify one thing· to the minds of the jury,
some of the witnesses in this case called the wheelage rights
royalties and I thought there was some difference between
royalties and wheelagc.
Mr. Lively: The term of wheelage to me is not as clear as
the term royalty; these witnesses knew what they w~re talking about and I think the jury does too.
The Court: I think the jury will understand-sometimes
for the right to haul coal over another man's land, a royalty
is paid-I think the jury will understand the use of the word
in relation to the use of the property.
Mr. Crockett: That is all I want, sir.
The Court: The right is also sometimes referred to as
wheelage right, and it is generally understood what it means.
Mr. Livelv: That word is no more familiar
page 420 ~ to me than the use of royalty in this connection.
Mr. Crockett:
Q. Mr. Combs has called my attention, Mr. Sullivan, to the
question of the tonnage of the coal that was hauled over this
land, do you have any direct, I mean personal information
and direct information, as to the tonn~ge, othe~· than from the
books of the company?
A. We have the books of the company and the account
records as to the amount of tonnage taken over and the
royalties paid on the same.
e also have figures on the scale
weights of all coal delivered from the properties in question
available.
Q. F·rom your records, will you please state the number of
tons of coal that were hauled from the Slocum and Kroll
lands, over the lands of the plaintiff?

,v

Mr. Lively: Objected to because not the best evidence.
The Court: Sustained, the record is the best evidence.
Mr. Crockett: Well, we have one record from the company
we can submit it, I think we should submit it to the court
first-considering- the ruling you have just made, I think we
better not submit it to the jury now.
The Court: He may state if he bas the record.
page 421

~

Mr. Crockett:
Q. Do you have a record, Mr. Sullivan, showing

.
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the number of tons of coal that were hauled over the McKinley
Matney lands by your company in that period t
The Court : Are those records kept in the usual course of
business1
A. Yes, sir.
The Court: Go ahead.
Mr. Lively: ,v110 kept the records 1 Did he keep them?
We object then because they are not authenticated sufficiently.
The Court: They haven't been offered.
Mr. Crockett:
Q. Is tha~ the record you have, Mr. Sullivant
A. Yes, sir.

,v

e offer here the statement.
Mr. Crockett:
Mr. Lively: That is objected to, obviously not a record, it
is just a statement made up for the purpose of this trial. The
court can see it, and it is not authenticated, even as a copy.
The Court: Is this the record or is it a. statement made up
from the record f
A. That is a statement made up from the
record, the original record is made up at the home
office in Philadelphia. If it would expedite matters, I can g·ive you the way it was arrived a.t.
Q. Did you take these figures personally yourself from the
recordsf
·
A.. They were taken from the Clerk we use as employee at
the scale house, wl10 does the sheets from the weights, one of
which is given to the miner, one' to the one who hauls and one
to the company for the company record.

page 422

~

:.Mr. Combs: You are talking about the records and the
court is asking you if you made this statement.
The Court: You are offering this as a statement of the
records and not the record itself, as I understand. The objection is sustained, it is not clear to me just what it is made
up from.
Mr. Crockett : We except to the ruling of the court and
desire to file this with the record with proper notation that
it was refused by the court, I don't think it goes to the jury
but purely for the record.
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The Witness: I might add I made it in conjunction with
t11e Clerk who takes the scale weights ·which are recorded at
tlie dock.
The Court: ·what I want to know, did you make
page 423 } this up by something furnished you by the clerk,
· and the clerk took it from the records?

A. This was compiled by the girl going over those particular tickets tl1ere at the time I was present when she went over
them, that is the best way I can answer it.
Q. The thing I want to know is, if you know of your own
knowledge, that this was made up from the records that were
kept there in the usual course of business for the company!
A. Yes, sir.
Q. As I understand it, you, with the help and assistance of
the girl that works in the office, made up this statement t
A. That is correct.
Q. And this was taken from the records there in the office 7
A. That is correct.
·
The Court: Now, wlmt is your objection?

Mr. Lively: May I ask him a question·,

The Court: Yes, sir.
Mr. Lively: What are tl1ese supposed to be records of, oi
the coal that was brought in from this mine t
A. This is a break-down of the various mines that were op- ·
erated on the properties involved; Abshire and Elswick,
Lester, 1\foGlothlin, Keen, Vandyke, Rife and Large, and for
the purpose involved, the Keen, Vandyke, Rife
page 424 } and Large operations are all from the same mine,
that is considered as Rife in this total. It is a
breakdown in two weeks periods from February 1, 1951 to
October 15, 1951, at which time we ceased mining, with the
exception of when Abshire and Elswick went back under their
own agreement with McKinley Matney. It g·ives a breakdown
with amounts of tonnage from each individual mine and it
gives a grand total of tlie coal mined and hauled over the McKinley l\Iatney property in question.
Q. Now, how did this information-how was it gotten from
the place where the coal way weighed, how was the information gotten from that place where you got it?
A. The original tickets of the scale weights are made up by
the person weighing the trucks as they come across the scale.

('
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.An tbose ticlrets are ~amped in triplicate, the weights recorded from each truck load hauled.
Q. Wbo stamps the weights all on there and who gets them!
A. The people who handle the scale house.
Q. Who did that!
.
.
A. There- were three people involved, one was Helen
Matney, one Janice Hall and the third was Douglas Arrington.
Q. Were you there when the coal was weighed?
A. Not in every respect, but in a good many instances.
Q. Were~you there when the tickets were made up, all the

time!
A. Sarne answer.
Q. Were you there when these ticlrets were entered on the
books!
A. Same answer.
The Court= Tliat wouldn't be necessary, if they
were kept in the usual course of business.
Mr. Lively: Of course, books kept in a reg11lar
course of business are presumed to be correct, that is .true,.
butThe Court: You don't have to prove by everybody who
made out a particular entry. All that is necessary for him to
know, as to the books of the company is, if they were kept in
the usual course of business.
Mr. Lively: Well, he docsn 't lrnow l10w they were kept at
all,-you are not a book-keeper, are you?
Mr. Crockett: We object to that.
The Court: You are asking him about the slips, when the
coal is delivered, one copy of which goes to the office, as I understand, and he is talking about the copies kept in the office
in the usual course of business.
Mr. Lively: It seems the way the court is sug·gesting
wouldn't require any authentication at all.
The Court~ You are asking 11im about the original slips.
Mr. Lively: I understand but that is the purpose for this.
page 425

~

page 426

~

The Court:
Q. Are you familiar with the books and papers
there in the office °l
A. Yes, sir.
Mr. Lively: We except because we do not-think the witness
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has qualified to speak of this record and we do not think the
record is authenticated, and because it is obviously a slip of
paper, copied from something, that this witness doesn't know
anything about, and that this witness didn't copy, and doesn't
know if it was copied correctly.
Mr. Crockett: We offer it now.
Mr. Lively.:
e object.
The Court: I will reserve the fuling until after lunch time.

Vv

( Court recessed for lunch.)

AFTERNOON SESSION.
1:30 P. M.

NEIL fJ. SULLIVAN,
who was on the witness stand when court recessed for lunch,
again resumed tl1e stand and testified further as follows:
The Court: I am going to sustain the objection to the ad..;
mission of the written statement made up by this witness at
this time.
Mr. Crockett: Exception.
pag·e 427 ~ 1\/[r. Crockett: Can this witness use this as a
memorandum f
The Court: He may testify as to l1is knowledge of it.
Mr. Crockett: And use this and lmve this with him?
The Court: But what I am ruling on now is the admissibility of that paper.
Let the jury come in.
(Jury returned into court room and the following proceedings were had.)
The Court: You may proceed.
Mr. Crockett: Mr. :Sullivan, can you state from the information and the books and records of the company, the number of tons w11ich the defendant hauled over the lands of the
plaintiff, McKinley Matney¥
Mr. Lively: Objected to because not the best evidence, and
seeks to elicit secondarv evidence.
The Court: Have you made an examination of the books
and records for that purpose?
A. Yes, sir.
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Q. Have you made up a, statement taken from
page 428 } its books and records kept in the ordinary course
of business Y
,. Mr. Lively: We desire to object to that question, because
it asks for conclusions of the witness and leading.
The Court: It may be leading. This statement that has
been offered here in evidence, was that made up "by you from
the books and records kept by the defendant company in the
usual course of business Y
Mr. Lively: Same objection.

A. Yes, sir.
The Court:
Q. Does your statement correctly show the result as shown
by its books?
Mr. Lively: Same objection and further because it asks for
secondary evidence.

A. Yes, sir.
The Court: I think the statement is admissible if you expect to offer the books in evidence. I think he may show these
flg11res as taken from the records.
Mr. Lively: As I understand it the books are in Philadel·
phia.
Witness: That is correct.
page 429 } !fr. Crockett: It is from the records of the
company, Your Honor, he made it-not from the
actual books of the company but from the tickets.
The Court: That is what I had reference to, if those
records are put in evidence then he may introduce this statement made by him taken from those records.
A. The records that that was taken from will be the scale
tickets, which I tried to explain before, and that is a voluminous amount of materials, that means going back and take all
the scale tickets, and the other is the booirs of the company
made up from those tickets.
Mr. Crockett:
Q. Did you make up that statement from the scale ticketsY
A.. I helped, I did, with the help of the bookkeeper.
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'The Court: Now, what I want to know is, if y0;irexpect t~
offer those tickets in evidence?
Mr. Crockett: We will if you do not think the statement is
admissible, the statement of the witness that be made up these
from these tickets. He says there are a good .many .of them,
if you want it we will introduce those thing·s if you wish.
The Court: All right.
page 430 } Mr. Crockett: If you. think it is necessary. :
.
The Court : I think he may state what he found
from his investigation of those records, tickets about which
he had mentioned.
Mr. Lively: We make the same objection and further because the :finding of the ,vitness is not authenticated, and not
based on any statement of the witness, as to what he did, what
.the transaction was.
The Court: Overruled, let him answer.
Mr. Lively: Exception.
A. Shall I give the total number of tons as found by me f
The Court: Yes..
A. 31,710.08 tons.

Mr. Crockett:
Q. Is tb'.at the number of tons of coal that the defendant
hauled over the lands of the plaintiff, according to those
records!
M:r. Lively: Same objection.
The Court: Objection overruled.
l\f r. Lively : Exception.

A. Yes, .sir.
I

pag·e 431 } Mr. Crockett:
,
Q. M:r. Sullivan, as an officer or the defendant
company, can you state what is fair value of the use of the
plaintiff's premises by the defendant company, based upon
the benefits to your company?
·
J.\,J:r. Lively: Objected to because the witness is not shown
to lmve qualified.
.;
The Court: Sustained, I don't think he has qualified him~
self.
\.
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Mr. Crockett:
Q. May I be heard just a word 6l
The Court : Yes.
Mr. Crockett: I was trying to frame that question so that
it would apply purely to the contention of the plaintiff, and
leave out the other elements as contended by the defendant.
I was trying- to frame it only on their contention and I understand that" that is what they say the contention is, that there
is only one ·trung that has anything to do with it, and that is
benefit to· the defendant company.
The Court: The objection is that the witness has not qualified. In other words, he hasn't been asked the question to
qualify him to show whether he is acquainted with transactions of that kind so as to give an opinion.
page 432 } Mr. Crockett: I was trying· to get away from
that very thing, this is a matter that relates to
the company and there should be no qualification of the witness necessary because it is related, exactly what they contend, that is the benefit to this company alone and regardless-they have said so often during the trial of the case that
relation to other sales of like nature is not pertinent, if they
have been correct in that contention then there is no merit in
their contention now.
Mr. Lively: The Senator dicln 't get our contention exactly
clear. Our contention is, that the issue is with reference to
reasonable value of the benefits enjoyed by this company by
the use of this man's land.
Mr. Crockett: I tried to ask that very question.
Mr. Lively: Well, I think you missed it a right smart.
The Court: I think the witness, before he answers that
question, should first show whether or not he is qualified or
acquainted with values of that kind. The question was not
about the benefits or the extent of the benefits but as to the
balue of the benefits.
Mr. Lively: Yes, sir, reasonable value as to the benefits.
Mr. Crockett:
Q. Mr. Sullivan, I believe you say you have
been here since Janua·ry, 1951?
A. That is correct.
Q. And that you have been in the coal business since that
time, down here f
A. Yes, sir.

page 433 }
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Q. While you have been here, have you become acquainted
with the reasonable values of hauling rights of the nature tha.t
is claimed here ?
A. Yes, sir.
Q. Do you think, or what is your opinion, if you think you
are in position to give an opinion, as to what is the reasonable
value of haulage rights of this nature over properties of simi:.i
lar nature, similar kinds T
·
A. Yes.
Q. Based upon that information, will you state what, in
your opinion, is the reasonable value of the haulage rig·hts -'of
the coal which has been mined by your company and hauled
over the lands of the plaintiff, based upon the benefits to the
piaintiffT
A. Well, one to 2c a ton.
CROSS EXAMINATION.

Mr. Lively:
Q. Mr. Sullivan, I believe you say you came down in Jan-·
uary, 1951 Y
A. Yes, sir.
page 434 ~ Q. And when did you beg'in hauling· coal over
this property f
A. Early in February, 1951.
Q. How early in F·ebruary, 1951?
A. The .first week in February, 1951.
Q. Do you have any record or infQrmation that would show
you exactly the day you commenced, could you give us the
exact date?
A. By going back to the records would be the only way.
Q. You don't have it here with you 7
A. No.
Q. And all you can say is you are certain you began hauling coal the first week of February, 1951, over this land Y
A. Yes.
Q. And that continued until when-till the injunction was
dissolved T
A. Yes.
Q. That was October 24, wasn't it?
A. No, we hauled only up until the second week in October,
1951.

Q. And the hearing was had in this injunction case on October 19, 1951, and then final decree entered on October 25 f
A. I think so.
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Q. And you say you discontinued hauling when?
A. ·wc hauled up until the second week in October.
Q. You didn't continue hauling up until the time the injunction was dissolved f
. A. No, not according to our records.
Q. When was it you stopped hauling?
page 435 ~ A. The second week in October, 1951.
Q. Do you remember the day of the week that
was?
A. Not exactly.
, Q. And you have no record to show that?
A. The records can be made available.
Q. ·wen, you have none with you?
A. No.
Q. How long had it been since you had hauled any when this
hearing· was had before the court October 19, 19517
A. Repeat that.
Q. How 1011-g had it been since you had stopped hauling
when the hearing was had, hearing before the court on October 19?
A. I would estimate a week.
Q. Now, you say that you would estimate tl1e benefits, the
reasonable benefits to McKinley l\fatn~y, for the use of this
land for this hauling as one to 2c a ton?
A. Yes, sir.
Q. He hasn't been paid anything, has he, for it Y
A. No, sir.
Q. In estimating those benefits, did you take into consideration the value of the right to the company or to anybody that
used the right?
A. (None)
Q. Or are you figuring it from something else 1
A. I am figuring it from all the factors involved in the situation.
Q. Well, what factors are you :figuring from,
page 436 ~ let's see?
A. One was the factor that we could have put
a road around on the surface property which would have eliminated any benefits to McKinley Matney.
Q. How do you know it would, how do you know that T
A. (None)
Q. That wasn't what this court and the .Supreme Court of
Appeals decided, was it?
Mr. Crockett: We object to that.

•

I

•
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The Court: I didn't understand what you meant by your
answer.
Mr. Lively: He said he could have put it over on the sur..
face tract and that was one of the things he was basing his
answer on when you ( to witness) said one to 2c a ton, wasn't
iU
.
A. That is one of the factors, yes.
.
Q. Now, if you assume that you are wrong in that1 that you
would have had to pay, or might have had to pay, for going
over this surface property, would that change your figures
any?
A.. Not necessarily, it would change the measure of the
value of the benefits received.
Q. To what extent would it change the measure of the value
of the benefits, you said 1 to 2c a ton, what change would you
make in that if you assumed you didn't have a right to use this
surface property?
A.. That would be open to question.
page 437 ~ Q. Well, can you answer the question?
.
A. And again you ,vould have to consider the
damage done to the property, if you went over the surface
land, you arc making the assumption we are not allowed to
go over the surface land.
Q. I am not making the assumption, this court and the Supreme Court made that assumption, isn't that right?
A. That is not my understanding.
Q. Have you read the decree of this court in that case? I
will get you to look on page 72 of the record of the Supreme
Court of Appeals and read that decree and see if that is what
it says.
Mr. Crockett: .We object, that is a matter for the court, and
the decree speaks for itself. ·
Mr. Lively: He based his valueThe Court: The court has already told the jury and the
jury knows, as far as the def endnnt goes, he didn't have any
right to go over any part of the McKinley Matney land.
Mr. Lively:
Q. Now, what change would you make, with that statement
by the court, in the value which you fixed here of 1 to 2c a ton,
if anyf
page 438

~

Mr. Combs: We object to that.
The Court: I didn't understandJudge Lively: I asked him what change he
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wonld make in the benefits he fixed as the reasonable value
of this use, after he found he was mistaken in having a rig·ht
to go over this· surface land of McKinley's. He said one reason he fixed that at 1 or 2c a ton, he said he could have avoided
it by going· over on the surface lands.
·Mr. Crockett: I heard what he said but I am objecting to
the question you asked.
.
The Court: The question is whether or not you would make
any changes in your estimate in the amount of benefits to the
company?
Witness: Do you want me to answer that f
· The Court : Yes.

A. Again it would come back to the pertinent facts in the
particular case involved. In other words, my understanding
has been, wl1ether it was correct or inco1Tect, that we could
have gone over this surface property and we prepared to do
that, to throw·np:,a road that woul~l allow ns to go_ over this,.
so when I ba~.e 1 to 2c a ton, I base it on the comparison of the
cost of building that road.
Mr. Lively:
Q. But it is a fact, ancl the court has just stated,.
·
tlmt yon didn't have a rig·ht to go over the surface land, now, taking tlrnt into consideration, that you were
mistaken in your idea, would you change your estimate of the
valuer
A. Not in tl1is instance.
· Q. You wouldn't change it at all?
A. No, sir.
Q. Now, what otller factor would yon consider in, in arriving at this fip;ure of i to 2c a ton f
A. That the road bad been in existence and l1ad been used
previously, that the company bad made all honest efforts to
pay for the right of haulage to the parties, tlmt they had been
advised would cover the particular leases, and the amount of
money that mig·ht be spent by us in building that road.
Q. You say that the fact that the road was already there
caused you to arrive at this conclusion of 1 to 2c,. or that was
one of the factors?
·
A. That is correct.
Q. Well, did the road being there hurt you any or was it
some benefit from having· it there Y
A. It was a benefit and the road also was improved by the
company..
page 439

~
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Q. Then you would make your estimate of benefits to the
company greater instead of less, because of the road being
there?
.A. Otherwise I would have made my estimate considerably
·
lower.
Q. How much lower?
page 440 } .A. I misunderstood the question.
( Question re-read)

.A. I don't see where it affects the benefits to McKinley
Matney.
. The Court: He ~s not asking yon about the benefits to McKinley Matney now, he is asking you about benefits to the
company.
A. If we would have had to build a road it would have cost
us more naturally.
Mr. Lively:
Q. So you could afford to pay more for the exercise of this
privilege with the road there than if the road hadn't been
there?
A. The question before it comes in there.
Q. Well, wouldn't the reasonable value of the benefits to be
enjoyed have been greater with the road there than if the
road had not been there?
A. Yes, sir, but not necessarily greater than the 1 to 2c.
Q. Well, wl1ether necessarily or unnecessarily, would it
have been greater or less?
A. Than what?
Q. Than 1 to 2c?
A. No, sir, I included that factor in my estimate of 1 to 2c,
that factor.
Q. Then you say you made an honest effort, what would
an honest effort have to do with the value of the benefits for
the exercises of this privilege 7
A. We tried to arrive at a reasonable figure
page 441 } with McKinley Matney for the use of this property, and there was no way of arriving at that
reasonable fi~ure from the company's standpoint.
Q. When did you do thaU
A. Several times, early in March and late in April.
Q. Who did that 7
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A. Mostly .done by Mr. Leventhal.
Q. You tried to pay him for g·oing over this, was that right f
A. After the subject was introduced that we didn't have
the right to do it, up to that time we thought we would have
the right to do it and had been so advised.
.
Q. And that was late in March and in ApriU
A. Yes.
Q. Now, was there any factor that you considered other
than what you have named?
A. I think I have named the ones that I considered.
Q. Now, I believe the situation is, that it was very advantageous to you to bring this coal out over McKinley Matney
the way you did 7
A. (None)
Q. That is right, isn't iU
A. Not necessarily very advantageous, I think that is a
matter for the jury and the court to decide.
Q. Well, was it advantageous or noU
A. Advantageous, yes.
Q. vVhat was {he difference in value in bringing this coal
out the way you did and in having to build a road?
page 442 ~ A. The saving of not putting a road across the
surface property.
Q. I am not talking about using the surface property, you
heard the court's instruQtion to the jury, and the Supreme
Court record here, what advantage was it to bring the coal
this way and not have to take it some other way, build a road
some other way 9
A. That would be measured by the amount of coal that
was up there and the amount taken out and the market for
the coal involved.
Q. \Vell, that was in 1951 Y
A. That is correct.
Q. Well, figure it on what you did take out, what was the
advantage of taking this coal out the way you did take it instead of some other way at that time?
The Court:
Mr. Lively:
Mr. Combs:
The Court:
Mr. Combs :

You mean in dollars and cents Y
If he can give it in that.
We object.
Overruled.
Exception.

A. I think a fair value would be in the neighborhood of 1
to 2c a ton, I return to that.
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l\Ir. Lively:
Q. You mean that you· would have gotten this
coal out some other way by the expenditure of
1 to 2c a ton 1
A. That was my understanding at that time.
Q. Well, howA. By the building the 1·oacl around the property involved
in this.
Q. You mean over this surface property, is that what you
are going back to f
A. That is my understanding, whether you call it surface
or what, the maps Caudle Belcher drew up, and the advice
we received.
·Q•. Well, will you just leave the surface property out of
it and give me an estimate, if you can, of what the advantage
was to your company of bringing this coal over the McKinley
Matney land at the time you did bring it over Y
A. One to 2c a ton.
Q. Now, how could you have gotten this coai out any other
way, leaving out the surface land, at an additional cost of
1 to 2c a ton? ·
A. °'"re wouldn't have taken the coal out.
Q. You would have just left it in there rather than pay
more than 1 to 2c a ton!
A. A reasonable figure.
Q. vVhat would you call a reasonable figure?
A. One to 2c a ton.
Q. vVell, at that time you were making a nice profit on that
coal, weren't you?
A. No, sir.
page 444 }, Q. You testified in this case on the 19th day of
October, 1951, here in this court house, didn't you?
A. I don't know when the trial was, but the record is the
best evidence on it.
Q. vVell, sir, if you will look at this record right here, I
think t11at will clear that up. If you will read those underscored parts, and I think that will show you what day it was.
A. (Examining record) Yes, that is correct.
Q. The 19th day of October, 1951?
A. Yes.
Q. .And at that time you all had been through hauling coal
over this land for something like a week or you hadn't hauled
any for a week?
A. I think you may have the testimony confused here, I
would like to look at that, what was said in the original trial.

page 443

~
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(Examines record)

Q. That is correct, isn't it f
A. Yes.
.
Q. At that time you were testifying before this court to try
to get an injunction against Mr. Matney, and you were stating
the great damage which you would. suffer if the injunction
wasn't grant~d~. weren't you?
A. Yes.
Q. In that connection, I will get you to look at page 104 of
the Supreme Court record, and read Mr. Combs' question 17
and read the answer to it.
A. Well ~rs. Combs' question is: '' Q. I
page 445 ~ thought my question asked you also if you could
give the court an idea of the damage that the
Stokes Company would sustain by being refused the use of
this road? A. To answer the question there are really several factors involved ; one is the daily use of the road of which
we are deprh:ed the use of would be of approximately four to
$500.0.0 a day for coal which could be hauled over it. In
addition to that, the capital, equipment; and overhead remains
constantly; and most of all damage for the possibility of the
cancellation of the contract with utility customers. In that
case, I have in our home office a telegram from one of our
customers in which they state that unless we can keep up
the full commitment of our contract we will be cut off and the
contract caneUed. This took place during the time this chain
was :first put up over this property. In addition, I have a
telegram from another customer-utility company in the
eastern part of the United States as recently as within the
last ten days in which they request us to bring up our shipments to date.''
· Q. Were you asked that question and did you make that
answer in the hearing-heref
A. Yes.
Q. Was this answer correct f
A. Yes, sir.
Q. I. believe I have already asked you what position you
held with the Stokes Company at that time?
A. Assistant to the president.
Q. And the president wasn't in this country!
page 446 ~ A. Yes, I suppose he was.
Q. Who is the president f
A. Mr. Liv·ersage.
Q. I mean he wasn't down here in Buchanan County 7
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A. No, sir.
Q. In other words, you, in his absence, were representing
the company 1
A. The operation was in charge of Mr. Leventhal.
Q. But you had the business management of it?
A. That is right.
Q. And that was true at the time of this hearing as well as
previous to that time?
A. That is correct.
Q. I will get you to look on page 113 of your cross examination in that case and get you to state whether or not you do
find your cross examination on page.113 of that Supreme Court
record?
A. Yes, sir.
Q. The previous question and answer which you read was
from your examination in chief, that is, by your own counsel,
isn't it?
A. Yes, sir.
Q. I am going to start on page 113 at question No. 9 and
will ask you to follow me and read down through question 16,
and will ask you to please state whether or not you were
asked those questions and made those answers at that time?
A. (Reading) Q9. You understood me to ask
page 447 ~ you what item of damage you referred to as com:posing this loss of four to $500.00 a day that you
spoke of, now will you answer that question? A. I think as
to the best of my ability-in other words it covers a broad
subject. QlO. Well, wl1ether it is broad or narrow I am asking you. A. ·v/ell, I will just have to repeat what I said then.
Qll. V/ell, is tl1at what you mean to include in this item of
$400 to $500 a day Y A. It could have included the coal, we
could have hauled and the coal we would have hauled. Q12.
Well, ,vould it do that? A. I would say that that is a fair
estimate. Q13. In other words if you lmdn 't have been
hindered and yon would have made a profit on the coal, you
would have hauled over $400 or $500 a day, is that righU A.
I would say so. Ql4. "\Vell now if you don't know how much
coal was hauled, how would you arrive at any figure or what
profits.? A. I did state I could give you an approximate
amount, and this was based on that. Ql5. What profit per
ton did you make on that coal? A. It would have run from
75c to a dollar. Q16. Seventy-five cents to a dollar profit?
A. (None).
Q. 1\7 ere you asked those questions and made those answers
at that time?
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A. Yes, sir.
Q. vV ere those correct answers T
A. To the best of' my ability, yes.
Q. Well, that was after you had hauled this coal and completed the hauling of it a week before, wasn't it, that you
made those statements?
:Page 448 ~ A. Yes, sir.
Q. ·was there any other practical way at that
time, :M:r. Sullivan, that you could have gotten this coal out,
I mean, without spending a good deal of money?
A. It was my understanding that we had a. right to build a
road around the particular property in question, which would
have enabled us to bring it off without too much more cost.
Q. Around what property?
A. The McKinley Matney property.
Q. You mean the fee or surface?
A. Bring it around the fee property.
Q. And you persist in basing your answer on that in spite of
what has been said to you and in spite of what the court has
told you, is that what you say!
A. Yes.
Q. Now, you told the jury this morning that your company
didn't make a profit in the year 1951, I believe you were, in
addition to getting out this coal that came over the McKinley
Matney land, you were also buying coal from other people?
A. That is correct.
Q. And who all were you buying from?
A. Mostly from truck mines up Contrary way.
Q. A good many different truck mines, weren't you Y
A. I would say six or seven.
Q. What were you doing in the way of development!
A. Development where T
Q. Anywhere in this county?
pag·e 449 ~ A. We were developing a road coming up Big
Branch in order to help us to bring out coal from
other properties separate and distinct from this property.
Q. What other developments were you engaged in during
this year of 1951, did you build any tipples Y
.
. A. We built a tipple starting in August of 1950, carried
through and completed for operation in January, 1951.
Q. Where was that?
A. At the Dismal yard at Norfolk & Western Railway property.
Q. Whnt other improvements were you ·making?
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Mr. Crockett: Objected to as being immaterial.
The Court: Sustained.
Mr. Lively: If the Com.1-t please, this witness has stated
that they didn't make a profit at that time, I want to show
what went with his money.
Mr. Combs: I understood from his last answer this tipple
and all was built before 1951.
Mr. Lively: I object to these suggestive statements.
Mr. Combs: That is before he mined.
Mr. Sutherland: That is in 1951, his figures includ~d January, 1951.
page 450
The Court: If it included expenditures in 1951.
Mr. Lively: Of course it is not material except
for the year 1951.

r

Q. What other improvements did you make in 1951 f
The Court: You would have to be careful of going into
that on the theory that you are basing these questions. You
would have to show what was included in the year 1951.
Judge Lively: That is all I am asking him about, is 1951,
I am confining my questions to that, .he can make any explanation that is proper.
Mr. Combs: We move to strike out his answer.
The Court: I will strike out any developments and expenditures made prior to 1951.
Mr. Lively: I haven't asked him that, Sir.
The Court: I am only striking out anything he put in there
even though you didn't ask him.
Judge Lively: Shall I proceed Y
The Court : Yes.
page 451

~

Mr. Lively:
Q. Now, what other improvements clid you make
in 1951 besides this tipple you finished in January, 1951 and
the road up Big Branch T
A. We made some small repairs on the bridge at Dismal
vard.
·· Q. Didn't you build a bridge or maybe more than one bridge
up Big Branch?
A. A bridge on Big Branch?
Q. Yes.
A. Not that I can remember, no, sir.
Q. You did build a bridge at Dismal yard?
A. We only repaired a bridge that had been there for years.
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Q. That was in 1951 Y
A.. Part of 1950 and part in 1951.
Q. You didn't come down here till January, 1951, did you 'l
A.. That is correct.
Q. Did you open up any mines on Big Branch during the
year .1951 t ·
A.. Yes, sir.
Q. How nianyY
A.. I know of one for certain, I don't know whether the other
one was completed in 1951 or not.
Q. Well, was work done on it in 1951?
A. The road was put in shape and it may liave been :fixed
up, I would have to look at. the records.
Q. ·what was the length of this road that you built up Big
Branch!
·
A. Part of the road was already there, which was a state
highway.
Q. The part that you built °l
·page 452 } .iL The part that we built finally extended about
.
a mile and half beyond the state highway.
· Q. Now, anything else that you think on
A.. Not that I can think of now.
Q. ·well, do you know what the value or what the cost of
these improvements were!
A. I have a ·very good idea.
Q. ·what was that!
A. If the court will allow, and I think it might expedite
matters-we can introduce a break-downQ. Just answer my question.
A. I am just trying to speed the trial up.
Q. What were your expenditures for 1951, if you know f
Mr. Crockett: We liave a memorandum the witness can use

to refresh bis memory, that will give the very answer to the

question he is talking about.
Mr. Lively: I object to counsel's interpretation of the way
this witness should be cross-examined, I am cross-examining
him and I expect toThe Court: Let the witness answer, and I1e may use memorandum if he ·wants to.
Mr. Lively: I Imve no objection to Ilis using a memorandum, I object to the terrnption of counsel.
page 453 ~ The Court: It is hard for me to keep it clear
when you make objection to an objection, let the
witness answer..
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A. For the year el'1ding September 31, 1951, the net los"S
from the sales of coal $7,729.78;. mine and road deyeloprr)en't
cost, which ,vas separate and distinct, $22,409.85; ·administrative _and general expenses $12,973·.02-net deficit for the year,
$42, 707.'66.
Mr. Lively:
Q. Are you thro'ugh?
.
A. If that is what yol'1 want.
Q. I just want an answer to my question is ·ail I want.
!:,... I am through.
.
. .
Q. The loss on the coal didn't occlfr with reference to this
coal that you brought over McKinley Matney's land¥
A. Yes, sir.
.
Q. vVell, why did you tell in your examination here then
that you wei·e making a profit of 75c to $1.00 a ton, after you
had finished mining and removing that. coal?
A. I think if the testimony was examined it will shQw it was
in relation to the origiilal time we asked for the injunctiorl,
even thoug·h the te~timony was. t~ken in October, I based it on
the relation to pi'ofit, market ability of the coal, which we found
was not anything like we had planned on and the amount of
coal that was in there was nowhere ·what we had planned on,
and the continued delays we suffered in not being able to come
out over the road without intcfrruptions.
page 454 ~ Q. But in October, 1951, you were doing all you
could to keep from withdi-awirtg from this proposition, I mean this mining up there above lVIcKinley l\fatney's
land, that is th~ only proposition we are interesteµ in n<;>w.
A. I believe the testimony I g~ve ,vas based 011 the.feeling
at the time we started the operation rathe1· than the idea that
we would continue on the operation. .
.
.
Q. Vv ell does your tes.timony i~1dicate anything like that 7
If you can find anything; like that in that testimony, I will get
you to look at it and point it 01,1t to me.
.
A. One question is: '' In other words, if you hadn't have
been hindered and you would have made a profit on tµe coal,
yon would have hauled over $400 or $500 a day, is that right T
A. I would say so.''
Q. That is the question yob say refers to a long time back7
A. It refers to the beginning· of putting a chairi across the
road.
Q. What tir~e <;loes this refer fo; ''What profit perton.did
you make on that coal Y A. It w6uid have run from 75c to a
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dollar." ''Q. Seventy-five cents to a dollar profit?" No
answer.
A. I again say my answer was it would have run from 75c
to $1.00 in dividends.
·
Q. Well that was what you were asked, wasn't it? What
profit did you make on the coal Y
A. (None)
Q. Now, I believe this Slocum and Kroll property, that is
no part of the McKinley Matney land, those are separate lands?
page 455 ~ .A. Yes, sir.
Q. And whom did the Stokes Company lease
those properties from?
.A. From the representatives of the Slocum family and
Kroll family.
Q. Now you spoke about being up there one time when a contract was made between your company, and that you had a
contract prepared between your company and McKinley l\fatney, you were there, were you, when that was talked over?
A. I remember there were certain discussions on it, I definitely was up there when it was drawn up with Mr. Combs.
Q. You were up there at the bulldozer.
A. No, sir.
Q. ·weren't you up there along with Leventhal when that
bulldozer was there?
A. No, sir.
Q. And when you threatened to go down through this man's
property and tear it all to pieces?
Mr. Combs: That is objected to, misquoting the witness.
Judge Lively: If the Court please, the court permittedThe Court: The objection is you are misquoting him.
Judge Lively : I am not undertaking to quote him.
The Court: You may put it in the form of a question.
Judge Lively: It hasn't been testified to but
page 456 ~ he went into that proof.
The Court:_ I am not questioning that and don't
think counsel for the defendant is.
Mr. Combs: No.
Mr. Lively:
Q. The question I am asking you is this : "\Veren 't you present up there on the ground on McKinley Matney's land, along
with Leventhal, when it was agreed that you would continue
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to come over this road for a time rather then to go down

through his surface on the other side of the hollow?
A. If you are speaking of the time the bulldozer was ther~,
I was not present, I was there at times the conversation was
~onducted with McKinley Matney, as a practical way of a~riving at an agreement.
Q. Were you there when a conversation took place between
McKinley Matney and Leventhal, when a statement was made
hy Leventhal as to what he would do if McKinley Matney
didn't let him continue to use this road?
A. Absolutely not.
-Q. You were not present then7
.A. No, sir.
Mr. Lively: I want to ask him a question, now I am not
assuming he. stated this, I am asking it for the purpose of
contradictionpage 457 } Mr. Crockett: We object to that, and don't
think it should be asked in the presence of the
jury. He said he wasn't there in the presence of Leventhal,
he is trying to get something in here-we think the jury should
retire and see what the question is first, that is our motion,
Sir. I know what he is trying to get in here.
The Court: Let the jury go out.
(Jury retired to jury room.)
Mr. Lively:
Q. Didn't you, on one occasion go up to McKinley Matney's
home, or his father's home, you and Leventhal, and didn't
you go to McKinley's home where he was living, and tell
him that you and Leventhal wanted to talk to him out on the
road?
A. Yes, sir.
Q. Did McKinley Matney go out with you and talk with you
and Leventhal 1
A. Out in front of McKinley's house, yes, sir.
Q. Didn't you, at that time and Leventhal too, each urge
him to let you continue to haul coal over this road?
A. We tried to come to an agreement·with him, yes.
The Court: I don't see any objection to that, what is the
use of the jury being out? .
Mr. Crockett: Is that all 7
page 458 } Mr. Lively: No;
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Q. During that ·conversation, didn't Leventhal say to ·McKinley Matney that if he didn't let the company continue
. coming down this road that he would take. the bulldozer and
:build ·a road down on the other side and tear his property all
to hell!
A. Not to my knowledge, no.
Q. He didn't make any statement like thaU
A. No.
Judge Lively: That is what we want to ask him.
The Court: ·what is the purpose¥
Judge Liyely: To show the contention between the parties
at all times. The court has to pass on the right to maintain
one kind of an action, and certainly in view of the fact that
·they went into the very thing and asked this witness about
the same occurrence (interrnptetl)
Mr. Combs: You proved by McKinley Matney how much
of this 300 feet was of fee simple land and then we bad to explain how much.
·· Mr. Lively: And then it is illustrative of the· position of
the different parties during this controversy and we offer it.
The Court: You mean that is admissible on the question
of what is meant by the contract in the use of the
page 459 ~ word damages f
Judge Lively: I think it is admissible on that
account and also on the other account that these people were
taking over this man's land and he was protesting all the
time, and certainly admissible on the question of their bona
{ides.
The Court : Let the jury come in.
(Jury returns into court room and following proceedings
.
were had in their presence.)
The Court: Go ahead with the examination.

Mr. Lively:
Q. Mr. ·suIIivan, did you and this man Leventhal, go np to
McKinley 1viatney's on onw occasion and go to the house of
McKinley and calI him out?
A. Yes.
Q. What did you calI him out for?
A. ~ e asked him to discuss the possibility of arriving- at
some kmd of arrang-ement about using the road after being
notified we were unable to use it.
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Q. When was that, if you know 7
A. Some time in March, 1951.
Q. Did McKinley Matney come out and talk to you and
Leventhal?
A. Yes, sir.
Q. And you were trying to get him to let you use this road
and he was objecting to it, is that right Y
page 460

~

l\fr. Combs: That is not what be said, you misquote llim.
The Court: Objection overruled.

A. vVe were trying to arrive at a possible agreement.
Mr. Lively:
Q. Did you or Leventhal either tell him what you were going- to do if he dicln 't let you use this road?
A. Not in that conversation, no, sir.
Q.. In that conversation and in that connection, didn't
Leventhal say to McKinley Matney there, that if he didn't let
him come over this fee land of his, he would take a bulldozer
and go down on the other side of the branch and build a road
through his property there and tear it all to hell, or words to
that effect?
Mr. Crockett: Objection.
The Court: Overruled.
Mr. Crockett: Exception..
A. No, sir, not in that conversation or at any time.
Q. It didn't occur?

A. No, sir, not in my presence.
page 461

~

The Court: What time was this 7
Mr. Lively: About last ·of March, 1951, he said.
Witness: Somewhere in the latter part of

March.
Mr. Lively:
Q. Now, I believe you said you consulted with Mr. Combs
about the title to this property, did you tell Mr. Combs that
McKinley Matney bad a deed in fee to a part of the land over
which this road ran?
A. No, sir, at that time neither Mr. Combs nor I were aware
of that fact.
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Q. You were aware of the fact that people with deeds to
their land were on the records of Buchanan County, you and
Mr. Combs knew that, didn't you, and were available to you Y
A. We know that all records are available, such as they
were.
Q. And you knew McKinley :Matney was up there and in
possession of his land and kicking· on you all using it Y
A. Not until after we had signed the agreements.
Q. Well, McKinley commenced kicking pretty early, didn't
he?
A. No, sir.
Q. You are certain of that?
A. Positive.
Q. Now, when you started to develop that property up
there, did you make any inquiry about who owned various
lands you had to use Y
·
A. The original negotiations on the lease were made by Mr.
Leventhal, and my connections with it came after January,
and the only negotiations I had were with Ritter, .Slocum and
Kroll people and the prope.r ones we thought to
page 462 } see about the roads to haul over.
Q. There wasn't any question but that Mc..:
Kinley Matney owned two tracts of land up there, was there!
A. We thoug·ht we had covered that situation.

Mr. Combs: We object to that question, the deed from
Fullen Matney, the leases from Fullen Matney to 0. L. Ritter
Lumber Company was made June 29, 1923, and long· before,
many years before, this.
Mr. Lively: If the Court please I would like for that to be
in chambers or in the absence of this witness.
Mr. Crockett: And under that deed under which (interrupted)
ell, I asked that we hear that in chambers.
Mr. Lively:
The Court: I have heard so many speeches I don't care, I
think the witness may answer that question.

,v-

A. We thought that we had the proper coverage in our
leases with C. L. Ritter Lumber Company, and at that time
we knew nothing of the McKinley Matney rig·hts.
Q. Well, you knew that McKinley Matney-he had a couple
houses on one of these pieces of land, didn't he? Did you all
go up to the properties Y
A. Yes, but in the beginning we didn't know who owned
what property.
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page 463}

Q. Well, you didn't have or wouldn't have h.ad
much trouble :finding out who owned what, would
you, if you had taken the pains to 1
A. That is exactly the reason we contacted Fullen Matney.
Q. Well, did Fullen Matney tell you that McKinley Matney
didn't have any land up there f
A. He· never mentioned anything about McKinley Matney
having- land there.
Q. And you didn't ask him anything ah9ut McKinley
Matney?
A. No, sir.
Q. And you didn't come to the clerk's office and look and
see who had land up there?
A. At that time mostly, as I said, originally the preliminary
location of deeds was done by Mr. Leventhal.
Q. Well, the fact is, if you had wanted to find out and had
used any diligence to :find out, you would have had no trouble
in finding- out McKinley Matney owned some land up there,
would you!
. .

Mr. Crockett: We don't think that is material
Mr. Lively:
Q. And you could have also {interrupted)
Mr. Crockett: Wait a minute.
The Court: I think that is arg·umentative. The witness has
said he didn't make the dealings in the first start and he
doesn't know just what Leventhal did. Now, you
page 464 ~ may ask,him about what he did..

Mr. Lively:
Q. You did come into this territory in January?
A. Yes, sir.
.
.
Q. And you took charge of this part of the business, didn't
youf
A. Not necessarily, no, we went by advice of counsel on
this thing·.
Q. Well, you didn't take counsel up there to the property
at that time, in January or February?
A. No, sir, we t~ok counsel to the deed books or wherever
they kept the records here.
Q. Well, didn't you find two deeds from Fulle:q Matney to
McKinley Matney?
·
A. No, sir, we did not.
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Q. Yon didn't find them °l
A. No, sir.
Q. And you didn't look for them Y
A. No, sir.
Q. And you didn't look f (?r them Y
A. "\Ve never thought of them in any connection.
Q. But you did know about the Fullen Matney cleedf
A. Yes, sir.
Q. And you knew in that deed Fullen Matney reserved 8
acres in feet .
·
A. Yes.
Q .. Why dicln 't you look for adverse conveyances?
A.. Because we took advice of counsel that we were covered
,
by our deed.
page 465 } Q. Mr. Combs didn't tell you that if Fullen
Matney had conveyed a portion of the 8 acres fee
reservation, he could not give you a deed over that, did heY
A. Subject was never brought up.
Q. The reservation of 8 acres was in the deed Y
A. Could have been.
Q. You know that it was.
A. No, I do not.
Q. You never read the deed?
A. I finally did but not at that time.
Q. Well, it was in it when you did read it f
A. I have read it after the case was brought up.
Q. But there wasn't any trouble of your finding out whether
Fullen Matney had made any adverse conveyances, if they
were on record f
A. I went by the advice of counsel.
Mr. Lively: That is all.
l\fr. Crockett: I want to stay within the ruling of the court,
you did not admit the lease agreement, dated January 15, 1951
between Fullen MatneyMr. Lively : If the court please, we would like to have that
in the jury's absence.
lVIr. -Crockett : I am not going to say one word,
page 466 } I am trying· to be fair with the court and with you.
The Con rt: Let me find out1\fr. Crockett: He doesn't want to know.
The Court: Go ahead with your statement.
Mr. Crockett: I say you ruled that this deed dated January 15, 1951 from Fullen Matney and Nancy Matney, his
wife, to William S. Stokes, Jr., Inc. was not admitted, you re-
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fused to admit it. After listening to the testimony of the wit-:ness here on cross examination and the -answers tl1at were
made, and we think counsel for the plaintiff is now in such a
position that this lease is or should be admitted.
Mr. Lively: Now, we except to the action of the court in
permitting tllis statement to be made before the jury, the jury
might draw an inference that there is some materiality in that,
and that we are objecting and trying to keep it from them.
The Court: There is nothing the jury didn't know anyhow.
He made the same objection heretofore in the presence of tbe
jury.
Mr. Lively: The jury was out, that was taken up this morn.
ing in the absence of the jury.
page 467 ~ '1.1he Cpurt: The jury was not out when you
made the objection. The jury was out when the
court made the ruling·, that is true. I will hear counsel in the
absence of the jury if they want to be heard.
Mr. Crockett: I don't think I want to be heard on it, I just
want to move that the court now admit that deed and permit
the witness to be examined on it, they brought it out on cross
examination.
The Court: Let the jury go out.
(Jury retired from court room.)
The Court: I don't get your point of why you think it is
admissible now.
Mr. Crockett: He asked tllis witness a question about that·
and then the witness replied and made a statement and said
that that particular agreement had been made but he did not
ask him the details of it, but the plaintiff's counsel asked that
and brought out the fact that that particular agreement was
made with Fullen Matney.
.
Mr. Lively: We never come anywhere 's near to anything
like that, and I can't understand bow Crockett got anything
like that in his head. I didn't ask him anything about that
deed of course.
pag·e 468 ~ The Court : I don't recall tlia t he asked him
about this lease of Fullen Matney to Stokes Company.
The objection is sustained to the introduction of this deed
or lease rather.
Mr. Crockett: ·We except.
The Court: This notice refers to the land of Fullen Matney
and Nancy Matney and not to McKinley Matney.
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Mr. Crockett: If you will permit us, I want to ask, out of
the presence of the jury, another question.
The Court: All right.
RE-DIRECT EXAMINATION.
Mr. Crockett :
Q.. This deed dated January 15, 1951, from Fullen Matney
and Nancy Matney, his wife, to William :S . .Stokes, Jr., Incorporated purports to grant and lease "unto the party of the
·second part a rig·ht of way for a road at the place where the
road is now being used,'' were you familiar with that deed and
the granting of it7
A. Yes, sir.
Q. What road was referred to in that deed?
A. The same road that had been used in hauling out of the
coal by the previous company that carried coal out from that
property.
·page 469 ~ Q. Was that the road over the McKinley
Matney property, was it the same road that we
are now litigating overY
Mr. Lively: Objected to because asks for conclusion of the
witness and asks the witness to construe a deed which is the
duty of the court.
Mr. Crockett: We are asking the witness to identify the
property leased, it is not a construction of it.
Now, after that we will offer the deed.
Mr. Lively: Well, yon have offered it once.
The Court: The objection is sustained.
Mr. Crockett: Exception.
, The Court: The deed speaks for itself as to the land, as to
the road as then located on the lands of the party of the first
part. It had nothing to do with the McKinley Matney land.
Mr. Crockett: May I ask this, trying to clarify it Y
The Court: The deed is not admissible itself because it
wonldn 't throw any light on the contentions of the defendant
company, because it doesn't show that it has anything to do
with the McKinley Matney land.
page 470 ~ Mr. Cro·ckett: That is what I am trying to find
out, as a fact, I would like to ask this witness to
answer the question.
The Court: All right.
Mr. Crockett:
Q. Did Stokes lease any lands from Fullen Matney, was

' PreBfon lfiriing Co~i,any, Inc. V:·· McKinley Matney.
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E. L. Whitt.
the road referred to here any part of the individual land.-of
Fullen Matney?
.
A. It might have been, our agre~ent with him \vas reached
on the basis that we were covering the entire road that was
needed to take the coal out of these properties.
Q. But what I was asking for was any of that road over any
of the individual road of Fullen l\.f.atney!
Mr. Lively: We object to encumbering the record with a
ceonference between client and counsel.
The -Court: I think we are taking too much time hut answer the question.
·

A. I could not definitely answer it.
Mr. Crockett:
Q. You don't know 1
A. No, sir.

I

I

Mr. Crockett-: That is all.
Mr. Lively: Stand aside.
page 471 }

Witness stood aside..

The Court: Let the jury come 'in.
courtroom.)

(Jury returned into

E. L. WHITT,
the next witness called, having; heretofore testified, ·was recalled and testified further as follows:
DIRECT EXAMINATION.

Mr. Combs:
Q. Mr. Whitt, I want to refer to this map that is already in
evidence, Big· Branc11, is that above or below Long Branch
that the McKinley Matney land is on?
A. Do you mean the mouth of Big Branch?
Q. Yes, does Big Branch come in below?
A. Yes, it does.
Q. Does your company have some coal leased on Big
Branch?
A. Yes, sir, they have 11 tracts from C. L. Ritter Lumbe~
Company and some of the Krolls lands are down on il
.
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E. L. Whitt.
Q. Do you know anything about the acreage!
A. It would just be a guess.
Q. Well, give us. a guess.
Mr. Lively: . We object to a guess.
A. I can give you an estimate of the tonnage,, but I have forgotten the acreage.

Mr. Combs:
Q. Well, could you give me any icleg f
Mr. Lively~ We object, that is a matter susceptible of
proof.
page 472 ~ 'rhe Court: He may state his estimate of the
number of acres.
A. There are approximately 400.
Mr. Lively: We save the exception.

Mr. Combs:
Q. Now, I1as your company built a road up Big Branch to
get to t11a t coal f
.
A. We extended a road that was on Big Branch.
Q. Have you gone up Big Branch till you have reached the
coal on Big Branch?
A. Yes, sir.
Q. Then have yon built a road from tl1at road on Big
Branch on around to the coal that vou had leased here on the
Slocum and Kroll land on Long Branch?·
A. Yes, we have.
.
Q. Could you mark on this map to show where your land
lays on t11e head of Big Branch 1
A. The head of the right fork of Big· Branch would be about
the corner of this map.
Q. How far up did yon build a road f
A. To this coal l1ere, (indicating) we came around the
branch through this gap, passed 11nderneath this mine and on
around to here (indicating).
Mr. Lively: We object because irrelevant and immaterial.
The Court : Overruled.
pag·e 473 } Mr. Lively: Exception.
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E. L. Whitt.
Mr. Combs:
Q. ·when you did that, could you move your coal on Long
Branch, where you mined, could you have moved it out this
way after you extended that road down here 1
lVIr. Lively: Objected to, irrelevant and immaterial
The Court: Overruled.
Mr. Lively: Exception.
A. Yes, sir.

Mr. Combs:
Q. How much additional road would you have had to have
made to have reached this coal on Long Branch from the road
that you built up Big Branch, how much additional road would
you have had to have made to have gotten to the coal on Long
Branch?
A. Eight lnmclrecl feet.
Q. You actually built tbaU
A. Yes.
Q. What did it cost you f
Mr. Lively: Objected to, immaterial.
The Court: He may state if he knows.
Mr. Lively: Exception.
page 474

~

A. About $400.00.

Mr. Combs:
Q. Now, after you got that road built, could you have taken
all this coal that remained here, after the decision in the·
chancery suit, when it was determined that your company
didn't have a rig·ht to take this coal out over McKinley
Matney, could you have taken it then all back the other wayY
Mr. Sutherland: We object to the leading.
].\fr. Lively: And because asks for immaterial and preju-

dicial matter.
The Court: Overruled.
Mr. Lively: Exception.
The Court:
Q. ,Just when did you built that other road, that is the road
over to that property on Long Branch, connecting with the
road on Big Branch?
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E. L. Whitt.

.

r

:

A. In the early part of 1952.
CROSS EXAMINATION.
Mr. Lively:
Q. Mr. Wllitt, the road up Big Branch wasn't built at the
time the suit was decided in October, 1951 Y
A. The road was built when I came here.
Q. And what time was that?
page 475 } A. November.
Q. Do you know how much it cost to build that Y
A. No.
Q. How did you happen to keep an estimate of this Y
A. I built it.
Q. What kind road is itY
A. Dirt road, it goes along the top of the mountain 800 feet.
Q. For $400.001
A. Yes, took the bulldozer about three clays, little over.
Q. But that wasn't built in 1951 when this case was decided Y
A. No.
Q. Now, if you get coal out from there over that road, is it
up hill or down the hill from the mines Y
A. These mines are near the top of the hill, the road I built
runs practically level around the hill.
· Q. And the road over McKinley Matney 's lands, is it down
hillY
A. Yes.
Q. And that is an available way?
A. It is now.
Q. That could have been built at a small cost up there and
they wouldn't have had to come over this man's land Y
A. Well, at the time you are speaking of, the road was not
extended to the top of the bill where I joined onto it.
Q. But you knew it had to be built up there to get the coal
on Big· Branch?
A. Yes.
Q. And at a very small cost?
page 476 } A. I had to buy right of way across this property.
Q. What did that cost you?
A. Fifty dollars a month.
Q. Fifty dollars a month for this road, and you got this
road there by paying $50.00 a month for it and $400.00 for constructing it?
A. Yes.
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Q. And that is as satisfactory to bring the coal out from
the Sloctun and Kroll leases on the Long Branch side as to
bring it down over McKinley Matney, isn't it 7
A. No, it is a little longer haul.
Q. Well there is not much difference in it, is there 7
A. No.
Q. And the hauling wouldn't be any more 7
A. I don't know what they paid for hauling.
·Q. I mean the hauling wouldn't be any different t
A. We paid 85c to haul it from there, I <;Jon 't know what
they paid the other way.
Q. That road, I believe you say, comes down to this mine
where Abshire and Elswick mine was 1
.A. It joins the road that went to Abshire .and Elswick, it
came to this mine because that was the only mine had coal in

it.

Q. The road just extended to the McGlothlin mine?
A.Q. Is this on Long· Branch?
A. This is in the head of one branch of Slate Creek.
Q. You didn't have the ro.ad extended onpage 477 } A. The road extends to here ( indicating on
map).
Q. And that could have been mined and taken out that way
without any difficulty?
.A.. Yes.
Witness stood aside.
Mr. Combs : We rest.
Whereupon, the Plaintiff introduced the following evidence
in rebuttal:
ALVIN LESTER,
the first witness called by plaintiff in rebuttal, and having
heretofore testified, again resumed the stand and testified further as follows :
DIRECT EXAl\HNATION.
Mr. Sutherland:
Q. You are the same Alvin Lester that testified in this case
heretofore?
A. Yes, sir, Friday, I believe.
Q. And you are the same one that operated a mine up theref
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Alvin Lester.
A. I operated mine in the head of Long Branch.
Q. How many times was the engineer in your mine during
the time you were working there i
A. Twice.
Q. Was he there about the beginning of your operation?
A. Yes, sir, I hadn't been there more than a week or 10 days
when he come and set spads for me.
page 478 ~ Q. When did he come back?
A. I don't know but I drove a hole through the
hill over where .there had been and he comes in and looked
around and he said (interrupted)

Mr. Combs: · We object to the detail and conversation.
The Court: . Sustained.

Mr. Lively:
Q. \Vhat did the engineer do on tl1at occasion Y
.A. He just turned and come out of the mines.
Q. Did he make any measurements 7
A. Nothing only measured height of the coal.
Q. Was he there any other time?
A. Only twice while I was there.
CROSS EXAMINATION.
Mr. Combs:
Q. You don't know whether he made any other measurements there1
A. I went in and out with him, he never made any other
measurements then.
Q. Did lie make any measurements at any other time?
A. The first time he was there he did.
Q. That was Caudle Belcher, wasn't it"l
A. Yes.

The Court: I don't believe he answered the last question
before that.
page 479 ~ Mr. Combs:
Q. I asked you if you knew whether he made
measurements at any time when you were not there?
A. If he clicl, I clicln 't know notlling about it, there was no
spads set if he had, I would have seen them.
Witness stood aside.
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McKINLEY l\fA.TNEY,
having heretofore testified, was recalled and testified further
as follows:
DIRECT EXAMINATION.
Mr. Lively:
Q. McKinley, I believe it is in evidence that the mining began on this property above your place early in-February,
around the first of February, 1951, how soon after that did you
protest or object to their hauling the coal over your land Y
A. About a week or ten clays. ·
Q. Whom did you object to?
A. Rufus Belcher.
Q. ,vas he connected with tlie company?
A. I understood he was a stockholder and engineer for
them.
Q. Diel they make any arrangements with you at that time
to bring the coal out Y
A. He said he would take it up with Leventhal and get in
touch with me later.
Q. Did they do anything?
.A. No.
Q. How long did you wait before you did anypage 480 ~ thing Y
A. About a week or 10 days longer.
Q. What did you do then'?
A. I put a chain ac.ross the road.
Mr. Crockett: We object, he has detailed that once.
The Court : Overruled.
Mr. Lively:
Q. Then after you put this chain across the road, a bout
when would you say that was tl1at you put the cluiin across Y
A. In the latter part of February.
Q. When you put this chain across the road, then did anyone
come to see you Y
A. Yes.
Q. ·who?
A. Leventhal and Sullivan.
Q. Did you talk about any contract or arrimgem~nt or pay
for the right of way at that time with them Y
A. Yes.
1\fr. Combs: We object, leading.
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The Court: Sustained, leading.
Mr. Lively:
Q. ·what did you do or say at that time with reference to
their using this road t
page 481 ~ A. I wanted pay for them hauling coal over me.
.
Q. And what did they say, I mean Leventhal
and Sulliv.an Y
A: They wouldn't agree to give me anything.
Q. Wouldn't agree to give you anything?
A. About a penny a ton they said.
Q. ·was your conversation there at that time ·with reference
to the whole road over your land or your fee land Y
A. ·whole road .
. Q. And that was about the last of ~,ebruary, 1951, I believe
you say?
A. Yes.
Q. Now, did Leventhal and Sullivan come back to see you
again?
A. Yes.
Q. Were you there at that time when they came back up
there?
A. Well, I was in my father's house once or twice.
Q. Who came in the house for you?
A. Mr. Sullivan.
Q. At that time, had they gotten an injunction against you
or not, this second time?
A. Yes.
Q. Do you remember what date that was that they came to
see you the second time?
A .. No, not for sure.
The Court: Do you mean they had g-otten the injunction?
Judge Lively: Yes, he said they had gotten the
page 482 } injunction.
The Court: I wanted him to answer.
A. Yes, they had gotten the injunction.
Mr. Lively:
Q. When had they gotten this injunction with reference to
the time they came up to see you this second time, if you remember?
A. It was the day before, I think.
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McKinley Matney.
Q. Do you remember the day they got this first injunction
against you f
A. Not for sure, it was March or April.
Q. Now you say Sullivan came into the house and what did
he say to you or what did he ask you Y
A. I don't know whether he came in the house, anyway he
came to the house and called for me and he said they wanted
to reach an agreement and take the chain down.
Q. Did you have the chain across the ·road then 7
A. Yes.
Q. What part of the road was that chain onf
A. On the fee tract.
Q. ·what was the conversation there between you and Sullivan and Leventhal Y
A. vYell, we went out and Leventhal said, "Are you going
to take the chain down f" And I said, ''No," (interrupted)

Mr. Combs: We object to what Leventhal said.
Mr. Lively: Leventhal was the manager of the
page 483 } company at that time.
The Court: Objection overruled.
A. He said if I didn't taken the chain down, and if he had to
build a road on the other side, he would tear my place all to
hell for me.
Q. And what did you agree for them to do then?
_
A. I agreed for them to use the same road.
Q. "\Vas that when this contract was entered into that is in
evidence here?
A. Yes.
Q. How something has been said about the amount that
Abshire and Elswick paid you for the privilege of hauling
coal over the land after this injunction was dissolved, and I
believe you stated that they paid you (interrupted.)
l\fr. Crockett: We object.
Mr. Lively: I believe you stated that they agreed to pay
you 15c a ton?
A. That is right.
Q. Now, what portion of that did you get for your own
part and what portion went to some one else?
A. Ten cents of it went to me and 4c to my brother, Henry
Matney and one cent to Burb Bailey, and they had a contract
with him; he said he would be willing to take that.
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Q. Now where does this go over your land here, this map
shows the road, now show where it goes?
A. It hits mv land here and comes on down to
page 484 } this bridge, and Burb Bailey's is here, this bridge,
and Henry Matney's is on up here to the State
Highway right here-from the bridge to the State Highway.

CROSS EXAMINATION.
Mr. Crockett:
Q. You were on the witness stand when you testified to
having gotten 15c a ton from Abshire and Elswick!
A. (None)
Q. You have testified you got 15c from Abshire and Elswick,
haven't you Y
A. I meant to do that-in other words, they gave it all to
me and I gave my brother his.
Q. Why didn't you tell the jury the other day that somebody else was getting part of that Y
Mr. Combs: The truth about it ..

.A. It didn't come into my mind.
Mr. Crockett:
Q. And you were testifying before this jury, weren't you f
Mr. Lively: We object to that, where he was testifying, the
jury knows that.
The Court: Sustained, the jury knows that.
Mr. Crockett : I know that but I am getting· a step farther.
page 485 } You were under oath then, weren't you 1
Mr. Lively: I object to that, that is also a matter of record.
The Court: That is in a way, Mr. Crockett, an argument,
if you want to argue, it amonnts to that.
Mr. Crockett :
Q. Why did you tell this jury tliat you got that 15c yourselff
.
Mr. Lively: We object to that, he misquotes the witness ..
:Mr. Crockett: He has ju~t said he got 15c.
.
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McKinley Matney.
Mr. Lively: You said ''yourself'', and he didn't say that
that way.
Mr. Crockett:
Q. WThy did you tell this jury that you, I am leaving out
yourself, got that 15c 1
Mr. Sutherland: He answered that once.

. I

Mr. Crockett:
Q. vVhy didn't you tell them thatY

The Court: Let him answer.
A. It wasn't just asked me that way, just asked what they
paid for it.

Mr. Crockett: Didn't they ask you what they paid you for
it, you know that they did, don't you f
page 486 ~ Mr. Lively: We object to the brow-beating.
Mr. Crockett : I know he is in trouble and you
are in trouble.
The Court: Don't argue.
Mr. Crockett: I am not going to argue any further.
The Court: · I am talking to both of you.
Mr. Crockett:
Q. Now, Mr. Matney, your brother, Henry Matney, got part
of that money you say!
A. Yes, 4c a ton.
Q. How far did they run over his land?
A. I guess about 50 feet, I just imag'ine that.
Q. ·wasn't it long·er than thaU
A. (None)
Q. And then they ran a little bit over Burb Bailey?
A. Yes.
Q. How far did they pass over Burb Bailey?
A. Across the bridp;e.
Q. How far was it?
A. I imagine about 25 feet, something like that, they had a
contract with Burb Bailey and were paying him, he told me
$15.00 a month.
page 487 ~ Q. Do you know whether that contract with
Burb Bailey had been cancelled at that time they
were paying you?
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A. No, sir, I don't.
Witness stood aside.
~fr. Lively: We are through.
Mr. Combs: "\Ve rest.

Note: Whereupon, the court and counsel retired to the
Judge's Chambers where the following proceedings were had
in the absence of the jury:
Mr. Combs: I want to renew the motion I made that you
defer passing on, which was to strike the. evidence of the plaintiff as to the amount paid by Abshire and Elswick, for hauling
coal, equipment, steel, etc. over the lands of :McKinley Matney, because the evidence shows that Abshire and Elswick
had a small amount of g·ood coal that could be easily removed,
and they also had some steel and mining equipment and other
things that they had to get out of the mines over that road,
and the element of force was plainly seen in that matter, and
that is the reason they had to pay more than the should for
the use of the road, more than it was worth.
Mr. Lively: We think the evidence is admissipage 488 ~ ble with such similarities and dis-similarities as
it has, all of which has been developed before the
jury by counsel for both sides.
Mr. Combs : And I also move to strike the evidence of Alex
Yarney as to the worth of this road over McKinley Matney
for the reason that he never l1ad boug·ht or sold a right of way
in his life and he had never owned a coal mine. He had loaded
coal and laid track and all the information he had about it, as
he stated, was hearsay, what he had heard other people say.
The Court: In re~·ard to your first motion, I think it is
not a question as to that particular transaction as to the similarity but it is like the Sea Boarcl and .Airborne case v. Chanibers, 108 Va. 42, which I have mentioned before, that here in
this particular instance it was the identical property-in fact·
the same road, and it is not another or other similar instances
as to other similar property because it is the identical property under consideration. It seems to me also that the element
of compulsion was not present witl1 the transaction of Abshire
and Elswick, since it was testified without contradiction that
.under the agreement between Abshire and Elswick and Stokes
Company about hauling the coal, Abshire and Elswick could
quit at any time they desired, and there was .no certain amount
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they were obligated to haul. And it is also shown that McKinley Matney gave them the right to bring out
page 489} the machinery and and tools, I believe that A~
shire and Elswick did not say affirmatively that
McKinley Matney gave them the right to take out the machinery, but they said they did not remember. In other words
their evidence was negative evidence as against the plaintiff's
evidence in that respect.
.
'
The motion is, therefore, overruled, because I think the
evidence doesn't show that Abshire and Elswick were compelled to make the agreement since t~ey haq ~ right to remove
the machinery and tools and to quit at any time they desired.
Mr. Crockett: We except.
... .
The Court: Now, the motion to strike out the evidence of
Alex Varney is also overruled.
Mr. Combs: Exception.
The Court: Is there anything further?
Mr. Crockett: The defendant, by counsel, moves the court
to strike out the evidence for the plaintiff, for the reasons
that under such evidence the plaintiff is not entitled to any
recovery.
.
Mr. Combs: Counsel for the defendant furthe·r moves to
strike the evidence of the plaintiff because it is an action in
assu:,nps·it and the evidence plainly shows that the defendant
in this case was claiming an adverse title and no promises
could be implied and a.<,su.,.nipit can not be mainpage 490 ~ tained.
The Court : In this case as to the use and
occupancy of what is called the fee tract, owned by the plaintiff, there is no contention in this case, and never has been
any, that the defendant had any :rig·ht to go over this fee tract.
What is more, the parties have entered into a written contract
on April 20, 1951, in regard to the use of the fee tract, and
by this contract the plaintiff gave the defendant the express
right to use the right of way, and to pay for the use of said
right of way. This is a suit in assmnpsit and while there has
been a whole lot said about an implied contract, it has developed in the process of the trial that there had been an express contract in writing·, in which the plaintiff gave the defendant -this rig·ht: "• * that said first party hereby grants
to the said second party the right to use the road now built
over his land to haul and transport coal and any and all products and supplies for mining the said coal and any and all
machinery used in that connection, till the first day of July,
1951. '' The evidenc.e is that when the first day of July, 1951,
came, that the defendant continued to use the road. At the
:j(,
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time this written contract was signed by McKinley Matney
there was a temporary injunction in force which prohibited
the plaintiff from interferring with the use of the 1·oad by
the defendant's predecessor. The contract goes on to say,
"in the event said temporary injunction is perpetuated, then
this use of the said road is not to cost the said
page 491 ~ second party anything, and is free, but in the
event said injunction is dissolved, then the use
of said road is to be considered as damages caused by the
granting of said temporary i11junction and settled for and
paid for by the said second party, as such."
The temporary injunction was dissolved on October 24,
1951, and the·testitnony in this case shows that the defendant
ceased to use the road about a week before October 19, 1951
when the hearing was had. While this written c.ontract expressly granted the right to use the road until July 1, 1_951,
the use of the road continued after that time until a short
time before the injunction was dissolved. Construing this
contract in the light of the circumstances existing between
the parties, and the way it was treated by the parties, it is a
reasonable construction to lJe placed thereon that it was the
understanding of the parties that the use of the road would
continue after July 1, 1951, if the injunction was not dissolved,
and that when and if the injunction was dissolved, then the
defendants were to pay for the us9 of the road. That being
true, since the plaintiff has brought this action in asswmpsit,
he has the right to rely upon the express contract as well as an
implied contract, and that here the parties entered into an
express contract and, therefore, the plaintiff can maintain
this action in assmnpsit on the strength of its written contract, signed by both parties, and since the introduction of this
contract is sufficient to maintain the action, it is not necessary
for the court to pass upon whether or not there
page 492 ~ was an implied contract whether or not, under
the wording- of this contract, the defendant was to
pay damages to the plaintiff as contended by the defendant,
or whether it was intended by this contract that the plaintiff
should receive a reasonable compensation for the use of the
road, measured by the benefits to the defendant is another
question, but it is not necessary here on this motion to pass
upon that question. The defendant's motion to strike the
evidence is, the ref ore, overruled.
Note: Adjouring time having arrived, court is adjourned
until tomorrow morning at nine o'clock.
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THURSDAY MORNING.
(In chambers)
The Court: I will hear what you have to say just briefly.
M:r. Sutherland: If the Court please, all I have to say with
reference to the part of the contract which says in the event
said injunction is dissolved, then the use of said road is to be
considered as damages caused by the granting of the said
temporary injunction and settled for and paid for by the said
second party as such. The surrounding circumstances of this
contract are in the record, a part of them recited in the contract and at that time there was still hopes that they would get
together on the price to be paid for this right
page 493 ~ of way. An injunction had been granted in which
that the defendant had agreed to pay, that is a
bond that they executed, agreeing to pay such damages as was
caused to the plaintiff here by the granting of said injunction.
Now, we, being· familiar with the difference of pay for the use
of a road and pay for the damages caused by building a road
over a person's land, and having in mind the pleadings that
were finally decided on in the Ball case, that question we
discussed, what to do in order to get pay for the right and
we decided we would allege that we wanted pay for the use
of the road and bring an action in a,ssumpsit. Having that
in mind, we put in this contract that the use of this road is to
· be considered as the damages caused by granting of said injunction, which they had already in their bond agreed to pay.
The question of the right to use the road, of course, before
they started the negotiations and before the injunction either
one, if the otl1er price was too high or if they dicln 't want to
permit the other to use the right of way, the defendant had a
right to use said land and pay for it, or they could stay off,
even thoug·h the price was fair, but that was settled in the injunction suit, that there was to be something paid for it, even
though the injunction was dissolved, and the thing· that was
put in the injunction bond was damages caused by the granting of the injunction. Now then in this agreement we say
that "this use of the road" which the defendant was making
of it, is to be considered what they said they would pay, damages for granting the injunction and to be settled
page 494 ~ for and paid for by the defendant as such, clearly
meaning the minds of the parties was that they
would pay for it a reasonable amount, and they couldn't
agree- on a reasonable amount and that is the only thing that
is left open now, and it is our contention that a reasonable
amount for ·the use of the road is a fair compensation for
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the use of it, in which all the surrounding circumstances are
to be taken into consideration as to what is a fair compensation for it. After thinking over the matter then going back
and reading this, I can see why every one of those words were
used in that contract. It came back clearly to me what all
. of them mean, we were submitting what they agreed to pay
in that bond, the things they called it in the bond, I can see
why the use of every one of the words, and that was the intention of the parties to pay for the use of that road.
· Mr. Crockett: It seems to me if he is right in his argument
because he is suing for damages, as the use of the road for
.damages, then any recovery must have been in tort, it was
.certainly a tort instead of suit on contract. I don't believe
I want to answer it.
Mr. Combs: This action being an action in assit1nvsit, based
_upon an implied contract, and the evidence having developed
that the defendant claims an adverse title to the plaintiff,
·and the defendant having moved the court to strike out the
evidence of the plaintiff, based upon an implied
page 495 r contract, which motion the court having indicated
,
it would sustain, and the court having indicated it
would allow the case to go to the jury upon the contract which
has been introduced in eyiden:ce by the plaintiff, the defendant
now, by counsel, moves the court ~s follows :
1

(1) To strike all the evidence of the plaintiff based upon
an implied contract;
( 2) To strike all the evidence of the plaintiff based upon
the value or worth to the defendant by the use and occupancy
of said road; and
(3) And to submit to the jury only the question of damages
caused to the plaintiff's land by the defendant in the use of
said road.
The Court: The court has indicated that insofar as the
plaintiff's reliance upon an implied contract, that the defendant had a right to offer evidence in its belmlf to show that the
circumstances were such in the commission of trespass, that
a promise to pay would not be implied. However, I am of the
opinion that since the defense made, as to the implied promise,
is that the defendant acted in g·ood faith, under an adverse
.claim of rig·ht, not induced by the g-ross neglig·ence of the
defendant, that even if they were considered a good defense,
the question of g·ood faith of the defendant, under the circumstances, would be one for the jury, and the court would
not be justmed in striking the evidence of an impage 496 } plied contract. However, in this case, as the
court has aiready indicated, the written contract,
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.after it was executed, s·upersede(l any implied contract, if any,
that might have arisen or existed; and that the written contract continued to be effective as long thereafter as thel road
was used prior to the time the injunction was dissolved. I
think that conclusion is justified as the record stands. In
addition to that, as shown by the evidence in this case, the.
counsel representing the respective parties have stated to the
court that there was another written agreement by which
.this very written contract of April 20, 1951, was extended until
the final adjudication in the _injunction suit. No,v, with respect to the submission of the matter of recovery to the jury,
the court will necessarily have to rule as to the construction
to be put upon this written contrac~. A reasonable construction of the contract is that permission was given by the plaintiff for the use of the road in question by the defendant, and
that the defendant, in consideration for such use, promised to
pay the plaintiff a reasonable compensation therefor. The
contract is not as clearly expressed as it might have been but
it is the dutv of the court, in construing it, to look to the whole
contract, and consider the language used so as to ascertain
the intention of· the parties, and when that is done, if thei
meaning· is not clear, then to consider the contract in the light
of the surrounding pertinent facts and circumstances. The
contention, as made by the defendant, that the use
page 497 ~ of the words '' then the use of the road is to be
considered as damages caused by granting of the
said temporary injunction and settled for and paid for by the
said second party as such", means that the use of the word
damages limits the amount of the recovery in this case to the
actual damage to the plain.tiff's land. I think that this
language employed was not intended to restrict the plaintiff
in his recovery for the use of the road nor to limit the liability
of the defendant on his promise to pay for the use thereof.
Even if the words are treated in a strict technical sense
the word damages is distinguishable from the word damage.
:Pamage is the loss or injury while damages signifies compensation in money for loss or damage. Black's Law Dictionary
says, in the definition of the word ~amag·e:
1

'' The word is to be distinguished from its plural damages,
which means a compensation in money for a loss or damages.''
That is stated to the same effect in Am. Jur. Vol 15, page
387, Damages, Section 2, where it is said:

''In legal contemplation the term damages is the sum of

328

Supreme Court of Appeals of Virginia.

money which the law awards or as pecuniary compensation,
recompense, 01· satisfaction for an injur! done for a wron~
sustained as a consequence of a breach of a contractural obligation or a tort act."
The use of the word damages in this contract was evidently
used in the sense of compensation for the use because tho
contract shows plainly that the defendant also ag1·eed t.o pay
,for the use. This interpretation of the contract, and the
language used would seem to be in accord with the New York
case of DeCamp v. Bullard, 15'9 N. Y., 450; 54
page 498 ~ N. E. 26, cited in the RaYen Red Ash case against
Ball, 185 Va.., 354, which has been mentioned
several times in. this proceeding. In that case, there was a
bond executed in the penalty of $5,000.00, with surety to indemnify plaintiff '' against any and all loss of damage e *
sustained by the plaintiff,'' during the period that the injunction order was suspended.
The opinion in the Red Ash case says that the jury was
told in this New York case that plaii'1tiff was entitled to a
''fair compensation for the use of the river to float the 2,000,000 feet of logs.'' The words used in that case would be
more favorable to the defendant's contention than in the contract under consideration, because there the word damage is
used and not damages. My conclusion is, there is nothing the
court can do in this case except submit the case to the .jury
for determination of the amount of fair and reasonable compensation due the plaintiff for the use of the road in question.
This means that the plaintiff is entitled to recover on the
theory as set forth in Raven Red Ash Coal Co. v. Ball.
:M:r. Combs: The first part of my motion was to strike out
all the evidence based upon imp1ied contract. Now I want
to know how the court rules on that.
The Court : The court refuses to strike out any of the
evidence because I think it is fair in this case that the jury
know all the facts and circumstances in order t-0
page 499 ~ arrive at a just and fair verdict for the compensation due the plaintiff for the use of the road
in question. ·
•
Mr. Combs: Then tbe second part of my motion was to
strike all the evidence of the plaintiff, based upon the value
or worth to the defendant of the use and occupancv of the road
over the plaintiff's land.
·
The Court: That motion is overruled.
Mr. Combs: And the third part of my motion was to submit to the jury only the question of damages caused to the
plaintiff's land by the defend ant in the use of said road.
:i;
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The Court: That motion is overruled.
Mr. Combs: And we accept to the ruling of the court in
all these instances, in overruling our motions.
The defendant now asks to introcluc.e in evidence an affidavit
made by George C. Sutherland, counsel for McKinley Matney,
and F. H. Combs, counsel for ·wmiam S. Stokes, Jr., Inc.,
dated October 9, 1951, and filed October 10, 1951, in the chancery suit of William S. Stokes, Jr., Inc. v. McKinely Matney.
The Court: All right.
(Filed as Defendant's Exhibit No. 8.)
page 500

~

The Court: Now, what do you have,

WHEREUPON, Counsel for Plaintiff presented to the
court and requested two instructions to the jury on behalf of
the plaintiff.
Mr. Combs: ·we object to Plaintiff's Instruction 1-P, tell- .
ing the jury that they should find a verdict for the plaintiff
against the derendant.
And we object to Instruction No. 2-P for the reason that
it tells the jury they should find for the plaintiff a fair and
reasonable value of the benefits received for said use and occupancy of said road by reason of its hauling and transporting- coal over the plaintiff's land.
Mr. Crockett: The defendant by counsel further objects to
the gTanting of Instruction No. 1-P for the reason that it
directs a verdict and does not take into consideration the
claim of the defendant that by reason of it being it being innocent and under a bona fide claim of adverse title, that, therefore, the plaintiff is not entitled to recover under that theory
of the defendant, and a finding, in order to be valid, must
set out and detail and state to the jury all of the defenses
contended for in behalf of the defendant. The evidence that
the defendant was acting under a bona fide claim of adverse
title is before the jury, and it is respectfully subpage 501 ~ mitted that the instruction offered is incorrect in
t]mt it does not refer to such defense.
The Defendant, by counsel, objects to the granting 0£ Instruction No. 2-P for the reason that it states an incorrect
measure of recovery in behalf of the plaintiff, wherein it
says that the plaintiff is entitled to recover a "fair and
reasonable value of the benefits received bv" the defendant.
The measure 0£ recoveryis the fair and reasonable value of the
use of the property and it is not the fair and reasonable value
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of the benefits received by the defendant. In the case of Raven
Red Ash Coal Campany v. Ball, the instruction that was given
on behalf of the plaintiff in that case was that the plaintiff
was entitled to receive a reasonable compensation for the
use. of the plaintiff's land, or property. And this instruction
also admits the question of good faith of the defendant in
using the plaintiff's property, and omits any reference to
the evidence before the court, and all evidence tending to
show that the trespass was innocent and not wilful. The instruction, as written will, if given, direct the jury to find
not the actual value of the use to the plaintiff but will direct
the jury to find what is in effect punitive damages.
Another reason that the Instruction 2-P is erroneous, is
that the plaintiff having, during the trial of this case, :fixed
its right to recover upon the contract cannot now ask for
any recovery except from a violation of the contract.
The Court : This is a case like the Raven Red
page 502 ~ Ash case, the basis of which is the promise to pay
for the use of the road, except that here there
· is an express promise, and in that case there was an
implied promise, but that would not affect the measure of
compensation, and that would be controled by the ruling of.
the Raven Red Ash case.
Mr. Crockett: Counsel for the defendant further objects
to the granting of both instruction 1-P and 2-P for the reason
that such instructions direct a verdict contrary to the .Virginia
statute.
·. The Court: Instruction 1-P is refused, and I have amended
the second one and will give it.
Mr. Crockett: The defendant by counsel excepts to the
ruling of the court in granting Instruction 2-P offered in
behalf of the plaintiff.
WHEREUPON, counsel for the defendant presented to the
court Instructions 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, and requested
that they be given to the jury.
Judge Lively: The plaintiff by counsel, object to Instruc_tion No. 1 because it is not applicable to this case and would
be misleading and confusing to the jury. And the same is
true as to No. 2, and not based upon the evidence or any
.
evidence in this case. The same it true of No. 3,
page 503 r No. 4, No. 5, and No. 6. Number 7 is objected
·:
to, the first part of the instruction would be correct in certain cases, but in this case both the plaintiff and
t11e def end ant have introduced evidence showing the views
of the value of the benefits, the plaintiff's evidence indicating
a value of 15c per ton. The defendant's. evidence indicates
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a value of one to 2c per ton, and for that reason, and as a
matter of law, the plaintiff is entitled to recover in this case,
and this directs a verdict for the defendant, which is contrary
to the court's holding and contrary to the law and the evidence. Of course the .burden is on the plaintiff to prove his
case by a preponderance of the evidence, and that we don 'i
think it would be objectionable but beyond that it is, I object
to the whole instruction.
Number 8-D is objected to because not applicable in thi1;1
case and would. be confusing and misleading to the jury.
The question of the good faith, or lack of good faith of the
defendant is not involv~d at all. He agreed to pay the reasr
onable compensation for the value of the use, and that is all
that has been asked and all that is involved, and it is not
applicable and would be misleading and confusing to the jury
and prejudicial to the plaintiff.
And the same objection is made to Instruction D-9, and it
brings into this case elements and matters which are not involved here and which would be misleading and confusing
to the jury, and prejudicial to the defendant.
And the same is true as to Number 10.
page 504 } Speaking of the instructions as a whole, they
are undertaking to present a theory or contention
which the court has excluded from this case, and which are
not in the realms of the pleadings and are not in the issue to
be submitted to the jury, and each and all of them are contrary to the ruling of the court upon the issue.
The Court: Instructions Numbers 1, 2, 3, 4, 5, and 6 are
refused. These instructions are all inapplicable to this case.
Instruction 7 is given, as amended by the court, by striking
out the words '' and if he fails to do this, you should find for
the defendant."
Under the evidence in this case, I do not see how there
could likely be a verdict for the defendant, because the defendant's evidence shows that a reasonable value for the
use of the road was from 1 to 2c a ton.
·
Instruction No. 7-D is _refused as offered, and given as
amended as 7-D(l).
Judge Lively: And Instruction 8-D is further objected to
because it singles out a particular claim or characteristic or
matter and emphasizes that to the exclusion of other things,
that is in addition to the objection already made.
The Court: I think the last objection made by Judge
Lively to 8-D would be good of itself, because the court would
be calling particular attention of the jury to cerpage 505 ~ tain pa rt of the evidence, and in my view of the
· case Instruction 8-D, 9-D and lO~D are all inappli-
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cable, since they have to do with the right of recovery rather
than quantum of recovery, and the right of recovery is established by the written contract, and as the court has already held, the written contract supersedes the actions and
'dealings of the parties, which might have given rise to the
jµiplied contract, but as already stated I think the jury is in
a better position to judg·e what would be a fair and reasonable compensation in the light of all the circumstances of the
case.
I, therefore, refuse 8-D, 9-D and 10-D.
·
Mr. Crockett: ·Counsel for the defendant excepts to the
ruling of the court in refusing to grant instructions D-1, D-2,
D-3, D-4, D-5; D-6, D-8, D-9 and D-10 offered in behalf of the
defendant.
The Court: In regard to the instruction 8-D, the court is
of the opinion that that instruction should not be given because it singles out a part of the evidence and violates that
rule but the circumstances under which the defendants thought
they had a right to use the road might have some bearing
upon the value of the use of the road since the defendants,
if they had not thought they had a rig·ht to use it, might have
acted differently. In other words, not to have put themselves
ain the position where the use of the road became more valuable to them than it otherwise would have been
page 506 ~ under different circumstances, while the court is
not undertaking to pass upon the weight of it at
all, that matter is a question for the jury, and it would be
·difficult to take out from consideration of the jury the circumstances surrounding the particular use of the road, and
how it came about.
·, Judge Lively: We will not agree to any special arrangement as to the view, if the view is to be hacl-in the first
'place, we don't see any necessity of any view, but if a view is
to be had, we want that in the presence of the court and the
judge in charge of the court and no statement made by counsel or anybody else in the hearing of tbe jury. If they will
want to do anytlling or liave anything pointed out, it is our
view that that should be done to the court in such manner
as not to allow the jury to hear or get any indication of what
is being suggested.
J\fr. Crockett : We except to the ruling of the court in
granting of Instruction No. P-2 offered in behalf of the plaintiff. We think the court should be there on the ground too.
Mr. Combs: We will be willing for the court and sheriff
to take them up there.
Judge Lively: I think that is all right. Vve regret the
necessity of asking this of the court but we feel we should.
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page 507} · WHEREUPON, the Court and counsel returned
into the court room where the following proceedings were had in the presence of the jury:
The Court: Gentlemen of the jury, the court is going· to
permit you to view the premises, that is, that you should go
up there with the Sheriff and the Judge and nobody else,
unless it is a deputy sheriff, and you are to go up there and
look at the property. ·when you get up there, stay together
as a group, don't get sepa~ated, and of course it is not proper
for you to discuss the case going nor coming. Bear in mind
that all the purpose of the view is to let you look at it, no
evidence taken nor no statements made. I will go with the
Sheriff and the jury.
(View and then lunch.)
AFTERNOON SESSlON.
1:45 P. M.

The Court: Gentlemen of the jury, the court will read you
these instructions, after which you will hear argument of 50
minutes to each side. (Instruction 2-P read to the jury.)
You may proceed with the arg·ument.
Argument on behalf of the Plaintiff was opened by Mr.
Sutherland, followed by Mr. Combs for the defendant. Mr.
Combs, among oth~r things, in his argument said: '' Gentlemen of the jury, we have tried to settle this matter but he
was clear out of reason (interrupted)
·
1\fr. Lively: We object to that.
page 508 } Mr. Combs: I have started and I don't want
to be bothered, I am merely coming to our idea of
good faith, we want to pay this man a reasonable price but
we don't want to be robbed. Now, Gentlemen of the Jury,
8
•
•
Now Caudle Belcher stated to you that the price usually paid in these cases was 1 to 2c a ton (interrupted)
Judge Lively: Well, we object to that.
The Court: He said in his opinion the reasonable price
was 1 to 2c.
Mr. Combs: (Continuing) And Neil Sullivan said ,x, • •
Note·: After the argument was concluded by Judge Lively,
the jury retired to their room to consider of their verdict,
and after due deliberation, returned into court, having found
the following verdict: "We the jury find for the Plaintiff
,
·
the sum of $4,756.50. A. S. Richards, Foreman.''
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.. Mr. Combs: If the Court please, we would like to have time
lo consult with our client ahd prepare a written motion.
The Court: All right.
page 509}

STIPULATION.

· It is stipulated and agreed between Counsel fo'r Plaintiff
and Counsel for Defendant that the foregoing is the correct
.transcript of the testimony produced in the trial of the foregoing case, and notice that the record would this day be
presented to the Court for certification is hereby accepted by
the Plaintiff's Counsel.
This 4th day of October, 1954.
GEO. C. SUTHERLAND,
Counsel for Plaintiff.
F. H. COMBS,
· Counsel for Defendant.
page 510}

JUDGE'S CERTIFICATE.

The undersigned, Judge of. the Circuit Court of Buchanan
County, hereby certifies that the foregoing stenographic report and transcript of the testimony, and other incidents of
the trial of McKinley Matney v. Preston Mining Company, embracing as it does, all the testimony adduced at the trial, objections to testimony and exceptions to rulings thereon, was this
day presented to the court for authentication; and, it appearing that Plaintiff's counsel have had ti~ely notice of this application, and the said transcript appearing to be correct, it is
hereby certified and authenticated as the true transcript of
all the proceedings had at the trial of said case. ·.
This 7th day of October, 1954.
F. W. SMITH, Judge of the
Circuit Court of Buchanan
County, Virginia.
Received 7th day of October, 1954.

F. W. SMITH, Judge of the
Circuit Court of Buchanan
County, Va.
Received and Filed this 7th day of October, 1954.
LOIS McCLANAHAN, D. Clerk.
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