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PETITION FOR A WRIT OF HABEAS CORPUS
(Filed April 25, 1980 in the Circuit Court
of Newport News, Virginia)
VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF NEWPORT NEWS

FRANK COPPOLA,
Petitioner,

v.

CASE NO.

JAMES P. MITCHELL,
Superintendant,
Virginia State Penitentiary,
500 Spring Street,
Richmond, Virginia 23219,
Respondent.
TO THE HONORABLE JUDGE OF SAID COURT:
NOW COMES the petitioner, Frank Coppola, by his
counsel, and represents unto the Court that he is illegally
held, under sentence of death, in the custody, confinement
and restraint of the respondent, his agents and employees,
at the Virginia State Penitentiary, located in the City of
Richmond, Commonwealth of Virginia, and that his confinement
under sentence of death is in violation of the Constitution
of the United States, as more fully set forth below.
JURISDICTIONAL FACTS
1.

The judgments of conviction and sentences under

attack were entered and imposed by this Court.
2.

Petitioner was charged with capital murder in

violation of va. Code §18.2-3l(d) in that he wilfully,
deliberately and with premeditation killed Muriel Hatchell

in the commission of robbery while armed with a deadly
weapon.

He was also charged with robbery of Peyton and

Muriel Hatchell, with maiming of Peyton Hatchell, and with
use or display of a firearm in the commission of a felony.
3.

Petitioner was represented at trial by retained

counsel Augustus Anninos and J. Gray Lawrence, Jr. of the
law firm of Howell, Anninos, Daugherty & Brown, Norfolk,
Virginia.
4.

The same counsel represented him on appeal.
Petitioner's plea to each of the indictments was

"not guilty."
5.

The five indictments were tried together before a

jury.
6.

guilt.

Petitioner testified at the trial on the issue of
He did not testify at the sentencing phase of the

trial after being convicted of capital murder.
7.

The jury convicted petitioner of all counts on

September 26, 1978.

On the indictment for capital murder,

the jury recommended a sentence of death.
robbery, they fixed his punishment at life.

On each count of
On the

indictment for maiming, they fixed his punishment at twenty
years.

On the indictment for possession of a firearm in the

commission of a felony, they fixed his punishment at one
year.

On October 27, 1978, the Court entered judgment

according to each of the verdicts of the jury and, on the
indictment for capital murder, affirmed the jury's
recommendation of death.
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8.

Petitioner is to be put to death by electrocution

on May 2, 1980.
9.

Petitioner appealed his conviction and death

sentence to the Supreme Court of Virginia which affirmed the
judgments of this Court in Coppola v. Commonwealth,
Va.

, 257 S.E. 2d 797 (1979).

The decision of the

Supreme Court of Virginia was announced August 30, 1979.
Petitioner also filed a petition for appeal with respect to
the four felonies other than capital murder, of which he was
convicted.

That petition was denied by the Supreme Court of

Virginia on August 30, 1979.
10.

Petitioner filed, in the Supreme Court of Virginia,

motions for rehearing as to both his capital murder
conviction and sentence of death and the denial of his
petition for appeal with respect to the four
felonies other than capital murder.

Rehearings in both

cases were denied by the Court on October 5, 1979.
11.

The Supreme Court of the United States denied Frank

Coppola's petition for a writ of certiorari on February 19,
1980, Coppola v. Virginia, No. 79-5861.
12.

Petitioner Frank Coppola's sentences, including the

sentence of death and his conviction of the felonies of
capital murder, robbery, maiming and use or display of a
firearm while in the commission of a felony have been
imposed in violation of the rights guaranteed by the Fifth,
Sixth, Eighth and Fourteenth Amendments to the Constitution
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of the United States and by Article I, §§8, 9 and 11 of the
Constitution of Virginia.
13.

•rhere have been no previous applications by the

petitioner in any state or federal courts for a writ of
habeas corpus or other post-conviction relief other than
direct appeals in regard to his present incarceration.
The allegations of illegality of the petitioner's detention
cannot be fully determined on the basis of recorded matters
alone, and the Court should hold a hearing at which time the
petitioner should be permitted to present evidence and argument of counsel in support of this petition.
14.

Petitioner was indicted for capital murder in the

slaying of Muriel Hatchell together with Joseph Miltier and
Donna Mills.

Petitioner's wife, Karen Coppola, was

indicted of first-degree murder arising out of the same
slaying.

All four were charged with two counts of robbery,

one count of maiming, and one count of use or display of a
firearm in the commission of a felony.

On April 22, 1978,

the four went to the Hatchell residence in a car rented by
Mills.

The group left Mills at a street corner near the

Hatchell home, from whence she proceeded to the Hatchell
residence.
opened.

Mills

knocked on the door, which Mrs. Hatchell

She and Mills became involved in a scuffle,

whereupon petitioner and Miltier entered.

Mrs. Hatchell

was bound, threatened and questioned as to the whereabouts
of the money.

Mills testified that both
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Miltier and

Coppola struck Mrs. Hatchell in the face and beat her head
against the floor.

Miltier, however, told Mills that his

blows, not petitioner's, caused Mrs. Hatchell's death.

Dr.

Presswalla, the medical examiner, testified that death was
caused by cumulative blows to the head, complicated by
aspiration.

It was impossible for the Commonwealth to

prove who delivered which blows and which blows, as opposed
to others, caused the death.

When Mr. Hatchell entered the

home, he was struck in the head by Miltier and was bound.
He identified Miltier as the man who struck him in the
head.

Mills admitted taking rings from Mrs. Hatchell's

fingers.

Some $3,100 dollars was taken from Mr. Hatchell.

When Miltier was arrested, there was found on his person
$2,250 bound with a rubber band (the manner in which
Hatchell testified he was carrying that sum when it was
taken from him) and several hundred dollars in his left
front pocket.
15.

The petitioner denied any involvement in the

crime, and produced various witnesses in support of an
alibi defense.

Mr. Hatchell was unable to identify him as

one of the assailants.
16.

After a trial consuming almost six days, the jury

deliberated for scarcely an hour and thirty minutes before
returning a verdict convicting petitioner of all indictments
with which he was charged.
17.

After the jury returned its verdict convicting the

petitioner of capital murder, a separate capital sentencing
-5-

proceeding was held.

The jury deliberated for barely an

hour before returning with a recommendation of death.

* * *
95.

The petitioner is indigent, has neither income nor

assets with which to pay court costs, attorney's fees or
other expenses for the pursuit of this petition, and is a
pauper under Virginia Law, entitled to proceed in forma
pauperis.
WHEREFORE, petitioner prays that the Court grant him
relief as follows:
A.

Permit him to proceed in the pursuit of this peti-

tion in forma pauperis.
B.

Command respondent to bring petitioner before the

Court at the time and place specified, and take such action
on this petition as this Court deems appropriate.
C.

Stay the carrying out of the execution of peti-

tioner until the final disposition of these habeas corpus
proceedings, including any appeals resulting therefrom to
the Supreme Court of Virginia and the Supreme Court of the
United States, and thereafter until reasonable notice is
given to petitioner and his counsel of any such date of
execution.
D.

Grant petitioner a plenary hearing on this petition

and accord him the right to present witnesses and testimony
as well as argument of counsel.

-6-

E.

Set aside petitioner's convictions on all counts;

set aside all sentences, including the sentence of death;
or, at a minimum, commute his sentence of death to life
imprisonment.
F.

Grant petitioner such other relief as to which he

may be entitled.
0 R D E R

(Filed April 29, 1980 in the Circuit
Court of Newport News, Virginia)
THIS CAUSE carne on this day to be heard upon the motion
of petitioner, Frank Coppola, by counsel, for leave to
amend his petition for a writ of habeas corpus, and was
argued by counsel.
Upon consideration whereof, the Court does
ORDER, ADJUDGE and DECREE that the petition be, and it
hereby is, amended in the following particulars:

* * *
5.

Under the summary of the grounds of illegality,

there is inserted as an additional ground the following:
Instruction No. 9, given for the
Commonwealth, and which told the
jury that a man is taken to intend
that which he does, or which is the
natural and necessary consequence
of his own act, had the effect of
shifting the burden of proof on the
issue of petitioner's intent in
commiting capital murder, was
inconsistent with the presumption
of innocence to which he was
entitled, and invaded the factfinding function of the jury, in
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violation of the Fifth and
Fourteenth Amendments to the
Constitution of the United States.
6.

Under the heading in the section detailing the

facts and grounds of illegality of petitioner's convictions
and sentence of death, there is inserted the following:
(a) Commonwealth's Instruction No.
9 told the jury that 11 a man is
taken to intend that which he does,
or is the natural and necessary
consequences of his own act."
(b) To convict petitioner of capital murder, the jury was required
to find beyond a reasonable doubt
that he wilfully, deliberately and
with premeditation killed Muriel
Hatchell in the commission of robbery while armed with a deadly
weapon.
(c) Instruction No. 9 had the
effect of shifting the burden of
proof on the issue whether or not
the killing was wilful, deliberate
and premeditated from the
Commonwealth to the petitioner.
(d) Instruction No. 9 was inconsistent with the presumption of
innocence to which petitioner was
entitled.
(e) Instruction No. 9 invaded the
fact-finding province of the jury.
(f) The instruction was especially
prejudicial in light of the paucity
of evidence tending to show petitioner
responsible for the death of Muriel
Hatchell and in light of the
admission of Miltier that it was he,
not petitioner, who was responsible
for Mrs. Hatchell's death.

* * *
8.

There is added at the end of the petition the

following:
-8-

* * *
(e) Petitioner has not previously
raised the unconstitutionality of
Instruction No. 9, which told the
jury that a man is taken to intend
that which he does, or which is the
natural and necessary consequence
of his own act. The constitutional
dimensions of the error in giving
such an instruction were not explicated until June, 1979, long after
petitioner's trial had concluded,
Sandstrom v. Montana, 99 S.Ct. 2450
(1979).
0 R D E R

(Filed April 29, 1980 in the
Circuit Court of Newport News)
This cause came on this day to be heard on the Petition
for Habeas Corpus heretofore filed, and the amendment to
said petition this day duly filed.
Whereupon, the Court considered argument of counsel for
the petitioner and counsel for the Commonwealth, and after
careful consideration thereof
It is ADJUDGED, ORDERED AND DECREED that the petition
for Plenary Hearing on said Habeas Corpus petition is
wholly without merit and accordingly is hereby denied,
It is FURTHER ADJUDGED, ORDERED AND DECREED that the
petition to stay the execution of the Petitioner now set
for May 2, 1980, be and the same is hereby denied, and this
cause is dismissed.
And the record made by the Court Reporter of the proceedings herein is filed as part of the record in this
case.
-9-

* * *
ASSIGNMENT OF ERROR 3.A.
The trial court erred in dismissing the petition
for a writ of habeas corpus, and failing or refusing to
rule that the following constituted probable cause why the
writ should issue:
a.

The unconstitutionality of Instruction No.

9, which told the jury that a man intends that which he
does and which had the effect of shifting to Coppola the
burden of proof on the question of his intent to kill.

* * *
COMMONWEALTH INSTRUCTION NO. 9
The Court instructs the jury that a man is taken to
intend that which he does or which is the natural and
necessary consequence of his own act.

* * *
TRANSCRIPT OF COPPOLA'S TRIAL
(Circuit Court of the City of Newport News,
Record No. 781741) Volume V:
Pages 1027-1028:
COURT:

Right.

So, if they were to conclude--if they

were to conclude capital murder, and also conclude--we'll
say robbery, this extra one year would certainly attach to
the robbery, even though it may be presupposed in the capital felony.

You agree with that?

MR. ANNINOS:

But it would be confusing, I think.
-10-

COURT:

Any time we try five indictments at one time,

Mr. Anninos, it can be confusing; and it's bound to be some
lap-over; it's very difficult not to do that.

That's why I

was very careful to ask all you people in the very
beginning, whether we were going to try them all together,
or not.
I'm going to grant Number Eight.

I think it's

proper.
MR. ANNINOS:

All right, sir.

We note our objection and

exception to it, for the grounds heretofore stated.
COURT:

Yes sir.

COMMONWEALTH'S INSTRUCTION NO. NINE (Granted):
COURT:

Nine.

MR. ANNINOS:
as it goes.
COURT:

I think it's a correct statement, as far

All right sir.
Yes sir.

I don't think there's any question

about that being the law.
Mr. Smithers used to demonstrate that to us in
the Criminal Law Class.

You remember, he would draw two

mountains, mountain-A and mountain-B; and, the person would
intend to climb mountain-A.

Actually he went up mountain-B,

thinking it was mountain-A.

But you see, it doesn't make

any difference whether he went up "A," or not, or whether he
intended to go up

11

A," if he went up "B," that's what he

intended to do.
-11-

I never did quite see that; but anyway, that's
what he said it was.
MR. ROBINSON:

That wasn't one of the best

illustrations.
COURT:

I didn't think it was either.

I would have

argued with that, except I wanted to pass that course.

COMMONWEALTH'S INSTRUCTION NUMBER TEN (Withdrawn):
COURT:

Ten.

MR. ANNINOS:

The last sentence of Commonwealth's Number

ten, may it please the Court, in order to make my objection
to the understood, you'd have to read from the beginning of
the sentence, all persons present

...

* * *
Page 1041, Line 20 to Page 1042, Line 11:
MR. ANNINOS:

You know the presumption that I'm so much

against, your Honor, but it's here with us, and I don't
think it ought to be any presumption against--presumption
against any Defendant; but--Virginia, historically, in a
recent case, Higginbotham--! think the name is, they reaffirmed that the presumption--as compared to a case the
Supreme Court of the United States had out of Vermont, or
one of the New England States, where they reversed, said
-12-

that--our statute read differently, that any unlawful
homicide is presumed to be murder in the second degree, and
the burden shifts to the Commonwealth to elevate it, or the
defense to lower it.
COURT:

I think that's still the law in the Common-

wealth, the United States Supreme Court notwithstanding.
MR. ANNINOS:
sumption.

It's still the law, and--it's a pre-

I don't agree with the law--

* * *
TRANSCRIPT OF HEARING ON COPPOLA'S PETITION FOR HABEAS
CORPUS, dated April 29, 1980
Pages 2-6:
(The Court Reporter was duly sworn.)
MR. ANNINOS:

May it please the Court, at the outset I'd

like to file an amendment to the original habeas corpus that
was filed in the clerk's office.
it to the Attorney General.

I have handed a copy of

And it's in the form of an

order.
MR. SLONAKER:

Your Honor, I would note an objection.

It appears to me that Counsel had ample time to incorporate
all of his allegations into the original habeas corpus
petition.

Nothing that is set forth here is something that

has been discovered since that date.
about five minutes to two.

I was served with this

It appears to me that at this

late time Counsel should not be permitted to amend the ori-
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gina! petition as filed by Counsel.

I'll just note that for

the record.
COURT:

Well, of course, on a matter as serious this,

sir, we don't really stand on any technicality concerning
time.

I'm going to enter the order.

And contained in the

order itself is the grounds of amendment that he wishes to
offer.

And I'm going to receive it in that spirit.
All right, Mr. Anninos.

MR. ANNINOS:

May it please this honorable Court, the

Petition heretofore filed alleges all of the grounds why the
Prisoner should be released.

Generally the Petition deals

with the wrongful conviction, his wrongful conviction in
this Court in 1978.
In the amendment, to answer the Attorney
General, although you answered it, which I will argue first,
we feel there is a ground stated in the amendment that we
just discovered it on last week, that would warrant this
Court, and we will urge the Court, to reverse the conviction of Coppola in all respects and grant a new trial.
The Supreme Court of the United States in
Sandstrom versus the State of Montana decided the case on
June 18, 1979, way past Coppola's trial, and, if I am not
mistaken, past the appeal to the State Supreme Court.

It

was disseminated and published sometime after; I would
assume a week or two or three after.
18, 1979.
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It was decided June

And that case stands for the following
proposition.

Before I enunciate the proposition, I want to

apprise the Court that during the trial of Coppola
Instruction Nine was granted at the request of the
Commonwealth.

Instruction Number Nine.

It reads as follows:

"The Court instructs the

jury that a man is taken to intend that which he does or
which is the natural and necessary consequence of his own
act."
In Sandstrom versus Montana the very identical
issue was presented to the Supreme Court of the United
States.
follows:

In that the instruction there granted reads as
11

The law presumes that a person intends the ordi-

nary consequences of his voluntary acts."
And the Supreme Court of the United States said
that this instruction is in conflict with the presumption of
innocence instruction and is violative of the Fourteenth
Amendment, therefore, they declared it unconstitutional and
reversed the case unanimously.

Declared it unconstitutional

because that instruction, it was a murder trial below in the
State of Montana, and they said it was unconstitutional.
And we just found it on last week.
We could have mailed it to the Attorney General,
but we were afraid it wouldn't get there on time, we handed
it to them today.

He is probably more familiar with the

case than I am.
-15-

But the instruction granted in Coppola, Number
Nine, is perhaps more violative of the due process clause of
the Fourteenth Amendment because it doesn't speak in terms
of presumption as Sandstrom versus Montana does.

It tells

and orders the jury and tells them you don't presume, this
is what it says:

"The Court instructs the jury that a man

is taken to intend that which he does or which is the
natural and necessary consequence of his own act."
Comparing the instructions, we say Instruction
Nine granted in the Coppola trial is even more of a violation of the Fourteenth Amendment.

Therefore, it should be

declared unconstitutional as they declared the instruction
in Sandstrom versus Montana unconstitutional, being a
violation of the Fourteenth Amendment of the Defendant's
rights.
Now, for that reason, in the amended part of
the Petition for Habeas Corpus, we say the case should be
reversed and Coppola should be granted a new trial.
Going back to the--and there is no question
as to the holding of Sandstrom.
It's not in the bound volume.

I have the case here.
I will be glad to leave this

book with you, your Honor, so you can study it and read it.
There is no question that a reversal should be granted
under the Sandstrom versus Montana case.
-16-

In the original Petition that we filed for Writ
of Habeas Corpus in this Court on the 25th of April 1980,
we reiterate in more detail and more concise legal form the
various grounds that we raised during the trial and on
appeal to the State Supreme Court.
However, we are raising in the original
Petition and in the Amendment that your Honor entered just
a few moments ago new matters such as the Sandstrom versus
Montana case as it relates to Instruction Nine in the
Coppola case.
We are raising a new matter as to the lack of
guidelines by the Supreme Court of Virginia to determine
whether the death sentence is appropriate in any given
case.

'
We categorically state that the
Supreme Court of

Virginia has no guidelines.
We want to impress on your Honor the points
that we raised during the trial of this case concerning the
systematic exclusion of the jurors who were hesitant about
imposing the death sentence.

And in that connection,

together with that point, we want to stress to your Honor
that the Commonwealth's Attorney was permitted to
overemphasize, overemphasize, in his voir dire of the jury
the fact that they could impose the death sentence.
We were objecting continuously; your Honor
overruled us.

But that went to the selection of a jury
-17-

that was prone to impose the death sentence.

The proper

form of the questioning on the voir dire of these jurors
would have been to enunciate both sentences.

The statute

does not say death only; the statute says life imprisonment
of death.

* * *
Pages 17 through 27:
MR. LAWRENCE:

There is Alton Wade in Mecklenburg.

And

there is Morris Odell Mason in Virginia Beach.
And I had an opportunity to speak yesterday
with Mr. Bonney who was a University of Virginia Law
Professor representing these Defendants.

And he indicated

to me that in every case a stay was granted.

That the

normal procedure taken by these Courts, Williamsburg,
Virginia Beach, and Mecklenberg is to stay the proceeding
for something like sixty or ninety days to allow a full and
complete airing of the issues.

I might also add that all

three of these Defendants were convicted before Coppola.
I believe that in the case of Smith, his habeas
corpus petition was just recently denied.

Judge Carneal

had it, I believe, under advisement after a hearing in
November, had it under advisement for something like five
months.

And I am advised that that case is now on appeal

to the Supreme Court of Virginia.
So, for these and for. the reasons stated by Mr.
-18-

Anninos, your Honor, we would ask for a stay of execution
to allow for the full development of the issues and the
evidence presented by the Habeas Corpus Petition.
MR. SLOANAKER.

May it please the Court, you

are dealing with two types of issues in this case.

The

first issues are those that were already litigated in this
Court and before the Virginia Supreme Court on direct
appeal.

As to those issues, the prior judgments of both

this Court and the Supreme Court of Virginia is conclusive.
And in that regard, I would cite the case of
Hawks versus Cox, 211 Virginia 91.

In that case the

Supreme Court held that absent a change in circumstance, a
prior judgment by either a State or a Federal Court, not
even limited to just the Supreme Court of Virginia, is
conclusive as to those allegations.
And most of the claims set forth in the Habeas
Corpus Petition were litigated before the Supreme Court of
Virginia and rejected.
rl,he second category of issues are those which
were not litigated at trial, but which could have been
litigated at trial.

The Supreme Court of Virginia has held

that habeas corpus does not lie as a remedy for issues that
were possible of litigation in the trial court and were
possible of being pursued on appeal.

And that's under the

case of Slayton versus Parrigan, 215 Virginia 27.
-19-

So, the claims we have here fall into either
one category or the other.

Now, in the Amended Petition,

Petitioner's Counsel suggests they have a new issue; one
that could have been asserted at the trial because the case
of Sandstrom versus Montana was not decided at the time of
the criminal trial.

The only problem with that argument is

that the Sandstrom case is not a landmark decision.
That case is relying on earlier cases such as
the Mullaney decision which was decided.
1976 or '77.
ground.

I believe, in

That wasn't cutting new constitutional

The Sandstrom case simply says that, as they held

in Mullaney, you cannot by instructions thrust upon the
Defendant the burden of proving his innocence; you cannot
shift the burden of persuasion.
That issue, had the Defense Counsel felt it
was worthy of mention, could have been raised at the trial
court and have been pursued in the Supreme Court of
Virginia.
I would further point out that the Sandstrom
case, notwithstanding the fact that it rests on earlier
decisions, was decided June the eighth, 1979.

The decision

of the Supreme Court of Virginia was not until August 1979.
It was a petition for rehearing filed which was filed on
September 28, 1979.
So, although the objections had not been made
at the trial court, Counsel at least had an opportunity to
-20-

seek before the Supreme Court of Virginia, in the interest
of justice, under the exception to the contemporaneous
objection rule to ask the Court to consider the claim.
was a matter of record.
the record.

It

All of the instructions were in

Counsel made no such effort.

Therefore, we

fall within the category of Slayton versus Parrigan.

There

was no contemporaneous objection and the claim cannot be
considered at this time.
While I did not examine the instructions prior
to coming here today, because I didn't know that the issue
existed until after I was here, I submit that if the Court
does examine the instructions, and the Court probably
recalls, there were numerous instructions concerning the
burden of proof resting squarely on the prosecution, and
that this burden never shifts.
Whenever you review an instruction such as the
one that is being complained about, Instruction Number
Nine, you have to view the instruction in the context of
all other instructions in the case.

No single case is

alike, because instructions are not verbatim from one case
to another.
So, in reviewing the Sandstrom decision, one
has to consider all of the instructions given in the case,
in Sandstrom, as related to what was given in the
Virginia case.
-21-

But, again, the fact, even if we assume for
purposes of argument that there might have been a
constitutional error, which the Commonwealth disputes, that
does not excuse the contemporaneous objection rule.

That

is still a requirement.
And not only has the Virginia Supreme Court
held that, but the United States Supreme Court has held not
long ago in the case of Wainwright versus Sykes that the
state contemporaneous objection rules must be honored.

And

if they are not honored, that is if a timely objection is
not made, that allegation will not be considered for the
first time on a federal habeas corpus petition in the
absence of the showing of cause and prejudice for not
having asserted that claim in a timely fashion.
The Petitioner made a reference to a recent
decision of the Supreme Court of Virginia in Buddy Earl
Justice, saying that there a juror had indicated that she
heard a great deal of pretrial publicity.

The case went

well beyond that.
The juror in that case was a lady named
Jennifer Swain.

She had indicated not just that she had

heard a great deal of pretrial publicity, but she had
indicated that she felt that there was a burden on the
defendant to present evidence and to overcome her belief
that he was guilty.

She had stated on several occasions

during the voir dire examination that she thought he was
-22-

guilty based on the publicity.

And she wanted evidence

(rom the defendant to overcome that.
So, the case is clearly inapposite, and not
only that, again, we fall into the rule of Hawks versus Cox
and Slayton versus Parrigan.
The other point made, there were numerous
points, but one was that there was an improper ruling as
far as qualification of jurors are concerned.

That is that

the Court excluded jurors that did not--who had merely
had misgivings about the death penalty, but had not
adequately inquired as to the feelings of jurors on the
life sentence.
Well, of course, again we are faced with a
question that could have been raised at trial and pursued on
appeal.

To some extent it was, but it was rejected.

But

not only that, the voir dire examination as pointed out by
the Supreme Court of Virginia pertained to exclusion of
people who had an unmistakable refusal to consider the
death penalty or to impose the death penalty in any case.
And, of course, that is what Witherspoon holds according to
the interpretation of the Virginia Supreme Court, which I
submit is the correct one.

And, of course, which is

binding on this Court.
Another point made, and this, I believe, was
asserted in the context of the claim that this Court should

-23-

grant a stay.

It was suggested that the United States

Supreme Court had granted certiorari review in the case of
God Erey versus Georgia.

'rhis pertains to language that

appears in the Georgia Statute.
And as Counsel for the Petitioner has
indicated, that language is like statutory language in
Virginia.

However, the critical point in the Godfrey case

was the interpretation by the Supreme Court of Georgia of
the language.

And, of course, the Virginia Supreme Court

has construed the language in the case of Smith versus
Commonwealth to not be vague or overbroad, but to have
common ordinary meaning and to have a specific meaning
under Virginia law.
So, while we don't have all the facts of the
Godfrey case before us, of course, there's been no decision
in the case.
rule.

And

We don't know how the Supreme Court might

ther~

are many many cases we can point to and

say well, there's a case here that might have a bearing on
another issue in this case.
But you would never have a death sentence
executed if that were the rule.

If counsel could point to

a case that might have bearing on an issue that he was
attempting to assert, you would always have a barrier,
because there would always be some case touching on an
issue that is for consideration.

-24-

"

But another point is that this issue was not
asserted in the Trial Court as required by Virginia
contemporaneous objection rules.

So, it could not be

considered in any event, regardless of what the Godfrey
case might hold.

The Petitioner simply can't have it both

ways.
The issues raised at trial, considered at
trial, raised on appeal and rejected on appeal, that
holding is dispositive.

As to the claims that were not

raised in accordance with the contemporaneous objection
requirements of Virginia law, it's quite clear from the
case of Slayton versus Parrigan that they cannot be
considered for the first time on habeas corpus.
Habeas corpus is not a substitute for direct
appeal.

And that's what we have here.

Every claim raised

here is one that is attempting to treat habeas corpus as a
substitute for the remedy of direct appeal.
The request for a stay brings into
consideration Section 8.01-665 of the Code of Virginia.
And that provides, this is under the statutory sections
dealing with habeas corpus, when the prisoner is remanded,
the execution of the judgment shall not be suspended by a
writ of error or for the purpose of applying for such writ.
But when he is ordered to be discharged and the execution
of the judgment is suspended for the purpose of applying
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for a writ of error, the Court may--and then it goes on
to say it may admit him to bail.
That statute indicates that it is not within
the province of the Circuit Court to grant a stay in a
habeas corpus proceeding unless the writ of habeas corpus
has been granted.

I am aware that some stays have been

granted by some Circuit Courts in a stay for habeas corpus.
I don't know, but maybe they determined that they had the
plenary authority notwithstanding the language of the
statute.
I would submtt to this Court that any request
for a stay should be submitted to the Supreme Court of
Virginia.

There is time for Counsel to do that and that

would be the appropriate step in the case at bar.
There was an attack, a very broad attack, on
the Virginia Supreme Court in the way it reviews the death
cases.

I certainly would take exception to all of those

comments by Counsel and I fully share in the comments of
the Court.
I

I think that they are entirely inappropriate.

would state, however, that as to the claim that there is a

need to present evidence to show how the death penalty has
been imposed and how it has been reviewed, of course, the
review of the death penalty in Virginia is mandatory.
Supreme Court of Virginia must consider it.
They do it by published opinion.

In every

single opinion that has been handed down by the Supreme
-26-

The

Court of Virginia, it has considered the prior death
penalty cases, has analyzed the evidence in those· cases,
has considered the aggravated and mitigating circumstances
in those cases, and has compared the factual posture of the
case before them with those other cases.
Certainly there was adequate and full review as
anyone can readily see by examining the decision of the
Supreme Court of Virginia in the case of Coppola versus
Commonwealth.
I don't think it's necessary for me to go
through all of the points raised by the Petitioner.

As I

say, it's quite clear it's a procedural matter that they
are not cognizable on habeas corpus before this Court.

And

they should be rejected either on the ground that they have
been considered by the Supreme Court of Virginia and a
dispositive ruling has been made, or that there was a
failure to raise the objection in a timely fashion in
accordance with procedural requirements.
And the Supreme Court of Virginia has made it
unmistakably clear in the case of Slayton versus Parrigan
that unless there is a showing of ineffective
assistance of counsel for failing to raise the issue, then
it is foreclosed.

Because habeas corpus is simply not a

substitute for direct appeal.
And I submit that the Habeas Corpus Petition
should be denied.

That the motion for a stay should be
-27-

denied.

And unless the Supreme Court of Virginia grants a

stay prior to May the second, the Petitioner should be put
to death in accordance with the order of this Court and
the law of the Commonwealth of Virginia.
Thank you.
MR. ANNINOS:
COURT:

That's all we have, your Honor.

First of all, I do not agree with the

Attorney General 1 s view that this Court does not have the
authority to grant a stay.

I think if I have the authority

to entertain the Petition, I certainly have the authority
to grant the stay.

I disagree with that.

I have read the Petition for Habeas Corpus
which was filed in my Court on Friday last.

And I have

been over it paragraph by paragraph and have made certain
notations on the margins of, I think it

* * *

-28-

...

