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COMMONWEALTH OF VIRGINIA 

COUNTY OF SPOTSYLVANIA, to-wit: 

The Grand Jurors of the Commonwealth of Virginia in 

and for the body of Spotsylvania County, and now attending the 

Circuit Court of said County, upon their oaths present: 

That on or about ·the period from August 31, 1979 through 

February 22, 1980, Alvin E. Greenwalt did unlawfully, with 

intent to defraud, retain or use funds paid by Mr. and Mrs. 

Ralph Bishop, or their agent, to him as the contractor under 

a contract for the construction of a residential dwelling on 

their property known as Lot 20 of Snow Hill Subdivision in 

Spotsylvania County, Virginia, for ' purpose other than to 

pay persons performing labor upon or furnishing material for such 

construction while amounts for which he was liable or became 

liable under his contract for such labor .or materials remained 

unpaid. 

In violation of Section 43-13 of the Code of Virginia 

(1950), as amended, in the County aforesaid, against the peace 

and dignity of the Commonwealth. 

Upon the testimony df Mrs. Lucy Cooper and Mrs. Anita 

Bishop, witnesses duly sworn and sent before the Gran~ Jury 

to testify. 

Punishment: A fine of not less than $500.00 nor more than 
$2,000.00, or by confinement in jail not less 
than 30 days nor more than 12 months, either or both. 
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COMMONWEALTH OF VIRGINIA 
IN THE CIRCUIT COURT OF 

SPOTSYLVANIA COUNTY 

COMMONWEALTH 

v. 

ALVIN E. GREENWALT 

INDICTMENT FOR A ~AJf~-{ 

A TRUE BILL: ,/' 

f .. J..o-RI 



NOTICE ------
TO THE HONORABLE JOHN A. JAMISON, JUDGE OF SAID COURT; 

THE HONORABLE MARGARETT M. COOKE, CLERK OF THE CIRCUIT COURT OF 

SPOTSYLVANIA COUNTY; and THE HONORABLE MARK GARDNER, COMMONWEALTH'S 

ATTORNEY FOR SPOTSYLVANIA COUNTY: 

PLEASE TAKE NOTICE of my intent to appear on behalf of 

the Defendant , Alvin E. Greenwalt, at the next motion day of this 

Court, June 15, 1981, for purposes of arguing the attached Motion 

seeking a dismissal of the indictment against the Defendant. 

WALTER JERVIS SHEFFIELD 
SHEFFIELD AND BRICKEN, P.C. 
Attorneys at Law 
904 Princess Anne Street 
Fredericksburg,Virginia 22401 
703-373-2500 

Respectfully Submitted, 

ALVIN 

CERTIFICATE 

The undersigned hereby certifies that he has this ~ 
day o·f June, 1981, mailed, postage prepaid, a true copy of the 

foregoing Notice to Mark Gardner, Gardner and Maupin, The Pro-

fessiona1 Building, 
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MOTION 

TO THE HONORABLE JOHN A. JAMISON, JUDGE OF SAID COURT: 

Comes now, your Defendant, Alvin E. Greenwalt, by couns 1, 

who respectfully moves the Court as follows: 

1. Your Defendant currently stands indicted in this 

Court on the charge of unlawfully violating §43-13 of the Code 

of Virginia (1950) as amended, to-wit: " with intent to defraud, 

retain, and use funds paid by Mr. and Mrs. Ralph Bishop or their 

agent, to him as the contractor under a contract for the construe 

tion of a residential dwelling on their property known as Lot 

20, Snow Hill Subdivision, Spotsylvania County, for a purpose 

other than to pay perons performing labor upon or furnishing 

material for said construction while amounts for which he was 

liable or became liable under his contract for sue~ labor or 

materials remain unpaid", said indictment having been returned 

at the January, 1981 term of said Court. 

2. At the time said indictment was returned, your 

Defendant had previously been charged by the Commonwealth of 

Virginia in the General District Court of Spotsylvania Co.unty, 

Virginia, for embezzling funds which he had received for Lucy 

Cooper, said charges being.based on the identical facts which 

were presented to the Grand Jury and upon which the Grand Jury 

acted in the paragraph one above. 

3. That on November 12, 1980, in the aforesaid General 

District Court, the Commonwealth Attorney for the County of 

Spotsylvania moved to have the charges referenced in paragraph 

two above, brought against the Defendant under § 43-13 of the 
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Code of Virginia (1950) as amended, and that such motion was 

opposed by Defendant's counsel, but granted by the General Distri t 

Court Judge. 

4. That on November 12, 1980, in the aforesaid General 

District Court, upon a plea of not guilty to the charges then 

being brought under §43~13, and at the conclusion of the Common-

wealth's case which involved the full examination of no less 

than seven sworn witnesses on behalf of the·Commonwealth, the 

Honorable Joseph L. Savage, granted the Defendant's motion over 

the objection of the Commonwealth to strike the Commonwealth's 

evidence based on his finding that there was insufficient evidenc 

to indicate ·that the Defendant intended to defraud or unlawfully 

retain, use, or appropriate such funds to his own use and dis-

missed the charge against the Defendant. 

5. That all of the facts placed before the aforesaid 

General District Court by the Commonwealth's seven witnesses 

dealt with circumstances that arose prior to June 1, 1980; which 
facts are identical to those upon which the indictment is based. 

WHEREFORE, your Defendant prays that the indictment 

against him be dismissed on the grounds of:(l) jeopardy has alrea y 

attached on said charge and further proceedings would constitute 

double jeopardy: and,(2) that the issue of intent, retainance, 

use or appropriation of funds by the Defendant, as alleged in 

the indictment has been ruled upon by the General District Court 

of Spotsylvania County,Virginia, and that the Commonwealth is 

estopped to now assert otherwise. 

Respectfully Submitted, 

WALTER JERVIS SHEFFIELD, ESQUIRE 
SHEFFIELD AND BRICKEN, P.C. BY: 

-=~~~~~~~~-*~--~--------Attorneys at Law 
904 Princess Anne Street 
Fredericksburg,Virginia 
703-373-2500 
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jl tl The undersigned hereby certifies that he has this 

I 1t day of June, 1981, mailed, postage prepaid, a true copy 

CERTIFICATE ------------

I 
1 of the foregoing Motion,to Mark Gardner, Gardner and Maupin, 

The Professional Building, Spotsylvania, Virginia 22553, Common-

wealth Attorney for The County Virginia. 
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~FF \ VIT OF SURETY 

tpte undersigned state under oath that the following information is true: 

............................. .217.4..~ .. ~:.~ .. ~~············ ··········· ································· 
(Names of All Owners of Property Pledged as Security) 

.............................. .J!/~ ..... t!Lt,L<d.~ .... ;t~..:(.~. ···································· 
: (Address bf Property) 

. J . A' ;.t_ ~ 
.................. d5.tJ . .i. .... t/!.?..Y .... ./d.tt.M._ft. •... .fi.(/./..4J'·L ..... < .... 0'.f! ........... . 

{Description of Pfoperty) 
... 

Fair market value of property: 

Less encumbrances to title: 

Mortgages or deeds of trust 

Unpaid taxes 

Unsatisfied judgments 

Other surety bonds 

til/ 1tll).m 
$ ·····}··············· 

s ~(t .. ml~r.P 
s ....... -= ....... .. 
$ ................... .. 

$ ................... .. 

Other (assessments, mec~anic's liens, etc.) Specify 
type oflien ........................................................ S 

Total Encumbrances s .2~ .. ?.'J.P.: (lJ 

The undt-r~igned further state they are the sole ov. ··~rs of the p1 uperty, that there are no other 
encumbrances on the property and that no other person, group, or entity has any equity interest 
in the property d~scribed above. 4 

... &!.~ .................................................. . 
Name (Print or Type) 

$.dd..f'ED .... i..t.b..iJ/ ......... ~ .... . 
Name (Print or Type) 

Name (Print or Type) 

Sworn/ Affirmed and signed before me this 

.;a..~.zJ~ff.d ............................. . 
(Date of Attestation) 

FORl& DC-332 1/10 (114:9-702 7/80) 

p&r .£-·-lJzf?E P ...di:?r=-g-;tzy (seal) 
Signature ~ 

~cl~;<d ~~Jt,_"(seal) 
Signature 

_______________ (seal) 
Signature 
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CITY OK <."'UNTY 

al District Court ( 0 Civ~l 
', 

[] Criminal 

VA.l'UUf. ANN.' II.UJ ·4U7. 14.1 · 1'1~. lh I l~>.~ 
I'I.Z·2117. 11111 Kulc lA;J!-

0 Traffic) 

J J uvenlle and Domestic Relations District Court 
Spotsylvania Court House 

................................................................................................................. j. 

STKI:ET AOORf.SS OF COUKT 

"0 ANY AUTHORIZED OFFICER: 
r ot• "re hereby commanded to summon forth\Vith the witnesses listed below to appear on 

. N~Y~ .. ~~, .. J~~P ......... at~~.J~.9.Q .. , ........ JtWPM to testify in the above case. 
tETU RNS: Each witness was served as indicated below, according to law {unless not found). 

~------------------------------------1 
Bruce Lee 

NAME ..•...•..........•....•.•••••••••••••••••• NAME •.....•.••••••••.•.•• I ••••••••••••••••••••• 

% R. C. Lee Carpet Mart 
ADDRESS ....................•••..•.••••••.•• ••• ADDRESS •...•.•••••••••••••••••..•••••••••••.••• 

Fredericksburg, Va. 

Tel. TeL 
------------------~ 0 PERSONAL SERVICE No ............................ . ~------------------~ 0 PERSONAL SERVICE I No. ............................ . 

ltETURN DATE 

Nov. 12, 1980 
~ILENO. 

... ~: :-.. ; -· .... · .. :::.:. -- .:. ·: .. 

SUBPOENA for WITNESSES 
.... _;__. :..:..~-: .~:.:= ... · .,;;..:,~-=~ . .:. -.• : :. •. • .. :: ... : ... ·= _ ..... 

[)c Commonwealth of Virginia tori 

0 CITY lil COUNTY 0 TOWN of 

0 ................ . 

l11re/V. 

Alvin Greenwalt 

(Embezzlement) 

lurl 

Ucing un;ablc ru mak.: pt:r!olmalservic:c. a copy was d.:· 
hvcrc:d 1n chc following manner: 

8c:ing unable lo make pc:rsonalservice. a copy was de· 
livered in the following manner: The witnesses are subpoenaed to testify on behalf of: 

I : J.)clivcrc:d lo person fuund in charge of usual place of 
bu!oin.:!os or cmploynu:m during busine5!11 hours and givin 
infurm~ariun of its purpura. 

l . Jclivcrc:d to family member (not remporary sojourner or 
gue!oU Mge lb or older ul usuul place of abode of p~trry I 
nMmcd MbOYe lifter giving information of irs purporr. Li!it ' 
name, age of recipic:nc. and relation of rccipienl to party 
~c:d~~ ~ 

I ................................... ' ...... ' . 
IX P.;.".;.i ;,;. ·..;;.;; .j,;,;,: ,;; .;.~~ ~i.;,;;.;,·.j,~~: ;,j.j~ ibJ 

above. (Oiher authorb.ed recipient not found.) . j 
0 Served on Secretary of the Commonwealth t 
0 Served on Oerk of State Corporation Commluion 

0 Delivered to pc:rson found in charge of usual pluce of .... · 
bu!l.iru:ss or employmenl during busincn houn amd givina , IJa Commonwealth of Virginia Iori 
information uf il5 purport. 

(J Delivered to family member (not temporary 1ojourner or) 0 the City. County, or Town indicated Iori 
gu.:st) age lo or older at usual place of abode of party 
nllmed above after giving information of its purport. U~t 
name, uge of recipient, and rc!lation of rccipien& to party 0 Plaintift'(s) Iori 0 Defendant(s) Iori 
numed above. 

.......................................... · · 0 Juvenile 

0 Posted on front door of usual place of abode, address listed 
above. (Other authorized recipient not found.) 

0 Served on Secretary of the Commonwealth 
0 Served on Clerk of State Corporation Commlaalon ! 
0 Served on Commissioner of Division of Motor Vehicles 

U Not found I --------------
St:RVINO OffiCER 

OAT&: fur------------------------------------------------· 
Failure to comply with this subpoena could cause you to be fined or jailed 
:on tern pt of court. 



SUBPOENA for WITNESSES 
..•.. ·o------------------w 

VA. COO~ ANN. 'IS.UI-4U7.1U .... ~.IOol ·l~ KJ::TURN DATE 
19.l·lb7, and RulclA:IS 

FILENO. 

80-1406 

CITY OK COUNTY 

00 General District Court ( D Civil 0 fi Criminal 0 Traffic) 

D Juvenile and Domestic Relations District Court 

•• 0 0 0 0 0. 0 ............................ o~_pq_i;:._~y ~-Y~nJO~ .. GP ~-:r;o~ ... ftQQ..!ll.e .... 0. 0 ....... 0 

Sl'KEn .DUKI:SS Ot: <."'UHT 

TC ~y AUTHORIZED OFFICER; I 
You are hereby commanded to summon forthwith the witnesses listed below to appear on 

·;: ~~ R~~·;·E~::~~~~~-~;;:~~~;:·: -~·di·~~t~ ·b~:~==:.~~:(~:sc::~· found). 
I 
I 

NAME.~~-~~~-. ~~-~~-'?P. · · · · · · • · · • · · · · · · • • · · • · · ( 

ADDRESS ..•.•............•••.•••••••.......•.•.• 

TcL 

IX PERSONAL SERVICE] No. ••••••••••••.••••••••••••.••• 

11 

B.:ing unable to make pcnumal servia:. a copy was de­
livered in the folluwinl( munner: 

Dcliven:d to pcr!»on found in charge of U5Ui&l place of' 
bu~in~s or employment during businesli hours and giving 
information of its pur purl. 

Delivered to family member (not temporary sojourner or 
su~tl aye IC» ur older ut uliuul place of abode or purty 
named above after giving information of its purport. List 
name. age of recipient, and relation of rc:c:ipient to pllrly 
nt&mcd abo~c. 

0 P01tcd on front door of usual place of abode. address listed 
above. (Other authorized recipient not found.) 

0 Served on Secretary of the CQmmonwcalth 

0 Served on Clerk of Scate Corporation Commission 
0 Served on Commis~ioncr of Division of Motor Vehicles 

1----N_u_t_ro_un_d_~l ~~-~---~_§.ff_:f ______ _ 
II .. ~ 2- - fl 0 I)I:KVIm. Otl'll'f.K 

............ o AJ) ~fl. 

IJA'I'a:. tur •• L..: .. ~-P.:J-. · 

• 

NAME .•••.•..••••••••••••••••.•••••••••••••••••• 

ADDRESS ..•••••••••.••••••••••.••••••••••••••••• 

TeL 

0 PERSONAL SERVICE I No. ........................... .. 

lJ 

l.l 

U\·in~ unublc to make pc:rsunal service. a copy was de· 
livered in the following manner: 

Delivered to pc:rson found in charge of usual place of 
buliincss or employment during business hours and 1iving 
information ofits purport. 

Delivered to fBmily member (not temporary sojourner o~ 
guc:sU uge IC» or older ut usual place of abode of party 
named ubove after giving information oflts purport. List 
name. uge of recipient. and .relation of recipientoto party 
named above. · 

0 Posted oo front door of usual place of abode, address listed 
above. (Other authorized recipient not found.) 

0 Served on Secretary of the Commonwealth 

0 Served on Clerk of Scatc Corporation Commission 
0 Served on Commissioner of Division of Motor Vehicles 

I" I Not found J ------------
SI:KVING Ol'fiCiiR 

DATE fur -----------

~ ! to com ply with this subpoena c~uld cause you to be fined or jailed 
r pt of court. 

Nov. 12, 1980 

SUBPOENA for WITNESSES 

C8 Commonwealth of Virginia lorl 

0 CITY 0 COUNTY 0 TOWN of 

. lor) 

c ooooooOOooooooooo•ooooOo••••ooooooooooooo. 

In reI V . 

• 0 ••• -~~ ~~~-- 0~0~~~~'!!.~.~0 ~- •• 0' 0 oO 0 0 0. oo 00 oo 

The witnesses are subpoenaed to testify on behalf of: 

~ Commonwealth of Virginia lorl 

0 the City, County, or Town indicated·lorl 

0 Plaintiff{s) Iori 0 Defendant(s) lorl 

0 Juvenile 

--~-~~.~-~/.~.~ ....... ~ .... . 

·x D4~ •• Y~.-. --
o Commonwcalth"s Anomey 



~UBPOENA for WITNESSES VA. COUE ANN. I lUll ·407, 1•.1 ·I~~. It!. I ·lCI~ 
J9.Z • :1117. aud Rule JA: IS 

~ ~P.'?.~.~Y.~Y.~~~~ ..................................................................... . 
N CJTY ON l"'UNTY 

~ ,. ··'"'l'al District Court ( 0 Civil [} Criminal 0 Traffic) 

J Juvenile and Domestic Relations District Court 

...... s .. 1?.':'.~~~1.~~~~~ .. ~~~~~ .. ~?~~.~ ...................................................................................... . 
STREET ADDRF.SS OF ('OUK'J' 

"0 ANY AUTHORIZED OFFICER: 
r 01 ! hereby commanded to summon forthwith the witnesses listed below to appear on 

........ No:v .. l2., .. 19.80 ......... at ..... l:.o.o ....... ' ......... :itM/PM to testify in the above case. 

tF'" • 'RNS: Each witness was served as indi~ated below, according to law (unless not found). 
I 

~--------------------------------------~· I Frank Elliott NAME ....•.•....•••••...•..•••••••••.•••••••••• 

% Union Bank & Trust ::('1 
1 ADDRESS .......... ·· ... ··•••·•••••••••••• • • • • • ·r 

Bowling Green. Va. ' 
.....................•......•.•••.••...•..••.. 'f 

TeL j 

NAME ....•••••••••.••••.••••••••••••.•...•..•••• 

ADDRESS .••..••••••••••••••••••••••••.•••••.•••.• 

TeL 

I 
I 

J)( PERSONAL SERVICE No. ........................ ). .. . 0 PERSONAL SERVICE No. •••••••••••.• · ••••••••.•••••• 

fJ 

l..! 

-
BcinM unable to mukc pcr~onalscrvice, a copy wa~ de· 
livered in the following manner: 

Delivered to penon found in charge of usual pluce of 
bu1in~s or employment during )Juaineu hours and givi,s 
nformation ofits purpun. 

Delivered to family member (not temporary sojourner~ 
MUetl) asc 16 or older at usual phu:c of abode of party 
named ubove after sivins information ofits purport. 1; 
nume, •Be ofrec:ipicna, and relation of recipient to part, 
named above. 1( 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . t .. 

0 PDi&od on front door of usual place of abode, addm1llslcd 
above. (Ocher authorized recipient not found.) 

0 Served on Secretary of the Commonwealth 

0 Served on Clork of State Corporadon Commilsion 
0 Served on Commiuioncr of Division of Motor V ehiclca 

Not fuund Mli 
' . . ~ .!.!! -:.?!! ...... 

UAf~ 

0 

0 

Being unable to make personul service, 11 copy was de· 
livered in the following manner: 

Delivered to person found in charge ot' usual place of 
business or employment during busine!is hours and giving 
information of its purport. 

Dc:livcrt.'C.I to family member (not temporary sojourner or·l' 
guest) age 16 or older at usual place of abode of party 
numed above after givins in~ ormation of its purport. Ust 
numc, ugc of recipient, and relation of recipient to party 
nanu:d ubove . 

0 Posted on' front door of usual place of abode, addrcu listed 
above. (Other authorized recipient not found.) 

0 Served on Secretary of &he Commonwealth 

0 Served on Clerk of State Corporadon Commlision 
0 Served on Commiuioncr of Division of Motor V chicles 

ll Not found 

5EHVING OfFICEH 

UATE ror -----------

Failure to comply with this subpoena could cause you to be fined or jailed 
contempt of court. 

I 
i , 

f· 

. 
!, 
j' 

.( 

' 

RETURN DATE :FU.ENO. 

' Nov. 12, 1980 . 
-=· .. =------= :. ~-.-; ~-:..:..--:.:;~-- . ..:. ·'· .. ~ 

SUBPOENA for WITNESSES 

[]9 Commonwealth of Virginia lorl 

0 CITY {] COUNTY 0 TOWN of 

Iori 

In rei V. 
Alvin Greenwalt 

(Embezzlement} 

The witnesses are subpoenaed to testify on behalf of: 

• £) Commonwealth of Virginia lorl 

0 the City, County, or Town indicated lorJ 

0 Plaintiff(s) lorl 0 Defendant(s) lorl 

0 Juvenile 

onwcaJth's Attowy . 
, ,) I 

I -/; 



tUBPOENA for WITNESSES ... VA.'-OUf.ANN. ,0.01 ·41.17.14.1·1 .. !\.111.1 ·l!o~ 
111.2 • 2117, 1nd Rule lo\:1!> 

......... Spotsylvani, .......... -~·aa'rouN:r:y .. , ............................. r ............... . 

lc General District Court ( D Civil Q Criminal D Traffic) 

J Juvenile and Domestic Relations District Court 

. . ............................. ~P.9~.~Y.~ Y~.t:l.~~ .. ~.Q.~;t:~ .. ~~~~~ ................................................................ . 

"0 ·y AUTHORIZED OFFICER; 
STREf ADDRF.SS OF COURT 

( ou are hereby commanded to summon forthwith the witnesses listed below to appear on 

'ov .•.. 12, .. 1980 ............ at ..... ~ ;.Q~ ................ AM/PM to testify in the above case. 
tE ~uRNS: Each witness was served as indicated below, according to law (unless not found). 

Sid Seale NAME ...........••............•.•.•••••.•••••••. 

% J. W. Masters, Inc. 
ADDRESS ....•..•.•.••.....•••..•.••.••..•••••... 

TeL 

PERSONAL SERVICE No. .••••••••••••.•.•••..•••• ; ••• 

Being umable 1o make pcr~nal service, a copy was de· 
livered in the following manner: 

N1\l\-1F •.••...•••••••••••• , •••••• , ••••• ,, ••••••••• 

ADDRESS ........•.•.•...................•.•..... 

TeL 

0 PERSONAL SERVICE I No. ............................ .. 

Being unable to make personal service, a copy was de· 
livered in the following manner: . 

"klivercd 10 person found in charge of UIUal place of 
J~incs.s. or employment during bus.incss hours and giving 
informa1ion of its purport. 

[] Delivered 10 person found in charge of usual place of 
busines~ or employment during business hour5 und ~~h·ing 
infurmalion ut'its purport. 

'*" . 

Delivered lo family member (not temporary sojourner or 
suc1tl a11e Jb or older at u~uul place of abude or party 
mamed above aflcr giving information ofits purport. List 
marne, age ofr~ipicnl, and relation ofrecipienl to party 
n"mcd above. 

0 P05tcd oo trout door of usual place of abode, address listed 
above. (Other authorized recipient not found.) 

0 Served on Secretary of the Commonwealth 
0 Served on Clerk of Slate Corporadon CommiJsion 
0 Sorvcd on Commiuioncr of Divilion of Motor Vehicles 

Wu.J._·/1 (.. 
. I 0 ~.l Q :. fo...... • ... \~:;V~ Ot'fiCI:IC . 

UA n: lur .(.LihJ~~-A l.t.J vc, Ht-;:!. 

Not found 

0 Delivered to family member (not temporary sojourner or 'II 
guest) age I b or older at usual place of abode of party 
named above after giving information of its purport. List 
name, age of recipient, and rclution of recipient to party 
numed above. 

0 Posted on front door of usual place of abode, address &ted 
above. (Other authorized r~ipicnt not found.) 

0 Served on Secretary of tho Commoowoalth 
0 Served on Qcrk of Slate Corporadon CommiJaloo 
0 Served on Commiuiooor of Division of Motor Vehicles 

I I Not found I -----------
St:HVINO Of'FU~J:IC 

DATI! for..-------------

to comply with this subpoena could cause you to be fined or jailed 
•t of court. 

RETURN DATE 

Nov. 12, 1980 

, FILENO. 
\ 

SUBPOENA for WITNESSES 
- -~- .· ~..:. ~..:.:._-.:..::. ... -- -·· -··· 

3t Commonwealth of Virginia Iori 

0 CITY S: COUNTY 0 TOWN of 

0 ............................... . 

lnre!V. 

• Gl: Commonwealth of Virginia lorJ 

0 the City. County, or Town indicated lor I 

0 Plaintiftls) Iori 0 Defendant(s) Iori 

0 Juvenile 

(or) 



,. 
"lliTIOr~s oF RELEASE AND RECOGNIZAN~ VA.(0Df.ANN ~ .... l·IH.I .. .!·l=-11 

. pron1iscs to appear before the . .. . . . .. . . . ;:',II ~.. . .. ~-. . . . .. . . .. . ..... ~ 
1....1. trict Court <¢riminal Division D Traffic 01 ision) ..--
~ ~omestic Relations ~istrict Court 0 Circuit. C1ff1 

I -~~,·,,,.""""';~~~.JL" I //!J· ................................ . 
'() ~ 7 ~ -~ .'f /1·/11' . to an~wer the fullowing chargc(s) against the accused. 

11·\11 ,\!\.1111 ~_- - J 
E/fr.l~. . . ([:continued on backl 

e Accuse t her prom is ppear to answer tor the otl'enses for which he. may be charged at all times and 
ce" "'ld before: any court or udge to which this case may be rescheduled, continued. transferred. certified or ap-
&J, he: Accusc:d promises not to depart the Commonwealth of Virginia without leave of such court or judge, to 
~p the peace and be of good behavior until iinal disposition of this case. 
'HER CONDITIONS ON REVERSE SIDE 

I, the Awu>ed, hereby promise to fullill faithf~lly the a%:_a~~ 
~ (Accused) 

ARNING: Failure to fulfill the term.; conditions above or any violation thereof may result in your arrest and forfeiture 
the bond on the lower portion of this page (if applicable). Failure to appe~1r may result in your being tried and con­
ted in your absence. Failure to appear is a separate offense. If bonded to appear in circuit court on a misdemeanor 
ilrge, failure to appear constitutes waiver of trial by jury. 

The accused is released into the custody of the person/organization named below, on the condition that said 
.todian make all reasonable etlort to ensure that the accused fultill the conditions given above. and that any violation 
or ppearance of the accused be promptly reported to the court. · 

SiKnalun: ufCu~audian 
. . , 

= 

;.& The Aocused. and Suret)(ies) (if any). each hereby acknowledges himself. his heirs and£!igns indebted. to 
)mmonwealth of_ Virginia lorl 0 City or Locality namt.>d above ~smn ofS ·.· .. . 'lJ/)/).0 ... . ~ .............................• 
~URE#: OCASH DEPOSIT OSUREnji!Ofj LJI'(EAL PROPE~T\' located at:......... DUN SECURED 

(;:{... .Vllf /AJ.~ 1/~W.Jt.c" 2-~IJ ............. . 
ld if sccund by real property, the undersigned. having defonstrated to the officer taking this bond the nature of their interest 
the property, also make oath that the equity of the undersigned in the property equals or exceeds the amount of this bond). 
ae undersigned each waives all benefit of homestead exemptions as to this debt and further covenants jointly and severally that 
ne of them shall pennit or cause title to or paasession of the property plooged to secure this bond to be transfemd in any 
.umer to any degree or encumbered to the extent of this obligation. The above tenns of the conditions of Release and Re­
gnizance are hereby incorporated by reference. 
the Ac,astd shall faithfully fulfill the ,.-unditions of release and recognizance given above. this debt is to be voidi 
lu:rwi~ this debt is to remain in full tor'-'e and etlect until declared vuid by a Court o;· competent jurisdiction. 

/IJ~ (;{.u,~ - .,, ... /.>fL...~.,, 
V'.\lll 1 111n \l 'IH I \ !It tHII \' ~"-'! t\lt tl\1 U 

FILENO. 

CONDmONS of RELEASE 
RECOGNIZANCE, and BOND 

DATE REcEIVED DATE DISBURSEDIDISCHAKOED 

UOND AMOUNT RECEIPT NO. Uf CASH DEPOSlTJ 

s 
---~----------- ·---- ·--·---- --·--- .. 

ADMITTANCE TO BAIL: The promist.: to 
fultill the conditions of release. and the bond. 
if any, were subscribed and sworn to before me 
this day. The Accused is ordered released 

r pursuant to the terms w'thin . 

I tJ-:?.:?-:.ttJ . . . . . :?: ~~/J. 
DATt AND TIME 

SURETYc Name{s), Address(es), and if corporate 
surety, name(s) of authorized agent(s). 

lzl~--~~·············· 
~-~!.£c;k~ .. ~ ... ~ ........ . 
.1-~t··················· 
../Ill: ..... -:?~~~-( . ......................... . 



VIRGINIA: 

IN THE CIRCUIT COURT OF SPOTSYLVANIA COUNTY, JUNE 15, 

1981. 

COMK>NWEAL'DI 

vs. 

ALVIN E. GREENWALT 

This day came Mark s. Gardner, the Attorney for the 

Commonwealth and Alvin E. Greenwalt, the defendant, and came 

also Walter Jervis Sheffield, his attorney, upon a motion by 

the defendant seeking a dismissal of the indictment against him. 

The Court, after fully hearing all argument by counsel 

and carefUl consideration, does hereby deny the said motion. 

RECORDED IN LAW ORDER 

800+-PAGE /9{ 
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MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS.BASED ON FORMER 
JEOPARDY 

1. On November 12, 1980, the Defendant was tried in the 

Spotsylvania County General District Court in violation of 

Section 43-13 of the Code of Virginia of 1950, as amended, and 

based on the testimony of the same seven witnesses. Every fact 

placed in evidence by the Commonwealth involved a date prior· to 

July 1, 1980. Prior to the beginning of that proceeding, the 

defense asked the court to declare whether the proceeding was a 

misdemeanor trial or a preliminary hearing of a felony. The court 

declined to make a ruling, but dismissed the case at the conclusio 

of the Commonwealth's evidence upon the Defendant's motion to 

strike. 

An earlier mo~ion was made by the Defendant to dismiss this 

proceeding based on former jeopardy with that motion being denied 

by this court. 

The Defendant reiterates this motion to dismiss based on 

former jeopardy at this point, since the Commonwealth has now 

stipulated that it is proceeding based on a presentment involving 

a misdemeanor. This stipulation had not been made at the time of 

the previous motion to dismiss. 

Regardless of how the Commonwealth may choose to characterize 

the proceeding and regardless of the trial judge's failure to say 

whether the hearing was a misdemeanor trial or a felony preliminar 

hearing, it is the punishment prescribed by statute which deter­

mines whether the offense is a felony or not. United States vs. 

Johnson, 497 F.dd 548 (4th Circuit, 1974). ~lliere a crime may be 

construed either a misdemeanor or a felony, the court will constr 

it a misdemeanor. Young vs. Commonwealth, 155 Va. 1152, 156 S.E. 

565 (1931). The facts of.the former trial all occured prior to 



I 

July 1, 1930. Section 43-13 applicable to offenses occuring at 

that time clearly states that it was a misdemeanor offense. 

Section 19.2-292 of the Code of Virginia of 1950, as amended, 

states that "a person acquitted upon the facts and merits on a 

former trial, may plead such acquittal in bar of a second 

prosecution for the same offense, notwithstanding any defect in 

the form or substance of the indictment or accusation on which he 

•tt d " was acqu1 e , . . . See also Adkins vs. Commonwealth, 175 Va. 

590, 9 S.E. 2nd 349 (1940). 

Clause 2 of the fifth amendment of the United States 

Constitution as applied to the states through the fourteenth 

amendment in Benton vs. Maryland, 1969, clearly prohibits double 

jeopardy. Collater~l estoppell has been regularly applied to 

similar situations by the federal courts. Ashe vs. Swenson, 397 

US 436 (1970), and Illinois vs. Somerville, 410 US 548 (1973). 

(Copies of the text of the decisions in this paragraph were 

previously provided to the court.) 

Respectfully submitted, 

17 
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L2, :.Sj It i~ tht! govt!rnment'~ burden 
to show the existence of reasonable sus­
picion of a Customs or Immigration vio­
lation. Marsh v. United States, supra. 
In this case, the record clearly demon­
strates that the government has failed 
to bear its burden of showing any rea­
sonable suspicion of criminal activity. 
Totally lacking from the record is any 
fact which might have given rise to a 
suspicion on the part of the officers of 
illegal activity. In United States v. Wil­
son, 492 F.2d 1160 (5th Cir. 1974), the 
government met this burden in a case 
involving a checkpoint very near the one 
involved here by showing that the de­
fendants attempted to elude the Border 
Patrol. See also, Haerr v. United 
States, 240 F.2d 533 (5th Cir. 1957). 
This case contains no su·ch evidence. 

[ 4] Finally, the government has to­
tally failed to demonstrate any nexus 
with the border. In Almeida-Sanchez v. 
United States, supra, it was held that a 
border search could be conducted only at 
the border or the functional equivalent 
thereof. 413 U.S. at 272-273. This re­
quirement is not applicable here, but 
some connection or contact with the bor­
der must be shown, even though the ve­
hicle itself need not have crossed the 
border. United States v. Byrd, 494 F.2d 
1284 (5th Cir. 1974); United States v. 
Bursey, 491 F.2d 531 (5th Cir. 1974); 
United States v. McKim, 487 F.2d 305 
(5th Cir. 1973); United States v. Stein­
koenig, 487 F.2d 225 (5th Cir. 1973); 
United States v. Storm, supra; Marsh v. 
United States, supra. 

[ 5] The government cannot fulfill 
its burden of demonstrating a nexus 
with the border merely by showing that 
many violations occur in the vicinity of 
the search. As this court held more 
than a year before Almeida-Sanchez, 
"proximity to the frontier does not 
automatically place a 100-mile strip of 
citizenry within a deconstitutionalized 
zone, with its attendant de-escalation 
of Fourth Amendment requirements." 
United States v. McDaniel, supra, at 
132-133. 

Thercfort!, because the government 
has failed to meet its burden of showing 
a valid border search even under pre-Al­
meida-Sanchez standards, we conclude 
that the -judgment of the district court 
must be 

Reversed. 

tnt-.'"JTED STATES of America, 
Appellee, 

v. 
Major Henry JOHNSON, Appellant. 

No. 13-2176. 

United States Court of Appeals, 
Fourth Circuit. 

Submitted April 1, 1974. 
Decided April 29, 1974. 

Defendant was convicted of trans­
porting a firearm in interstate com­
merce after having been convicted of a 
felony of forgery in Virginia, and from 
the judgment of the United States Dis­
trict Court for the Western District of 
Virginia, at Abingdon, James C. Turk, 
Chief Judge, the defendant appealed. 
The Court of Appeals held that the in­
struction that the prior conviction of 
forgery was a "felony" under Virginia 
law did not constitute "plain error" no­
ticeable on appeal notwithstanding de­
~endant's failure to object to the in­
struction; and that the statute prohibit­
ing the transporting of firearm in inter­
state commerce after having been. con­
victed of a felony is not unconstitutional 
as violating the Second, Fourth and 
Fifth Amendments of the United States 
Constitution. 

Affirmed. 

1. Criminal Law <P1038.1(4) 
In prosecution for transporting a 

firearm in interstate commerce after 
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having been convicted of a felony, in­
struction that defendant's prior convic· 
tion of forgery was a "felony" under 
Virginia law did not constitute "plain 
error" noticeable on appeal notwith­
standing defendant's failure to object to 
such instruction on theory that Virginia 
statute allows jury on conviction of for­
gery an option to sentence to penitentia­
ry or to jail, and since the jury chose to 
send defendant to jail it reduced the 
character of offense from felony to mis­
demeanor, since under Virginia statute 
whether forgery is a "felony" or a "mis­
demeanor" is determined by sentence 
lawfully possible and not upon sentence 
actually imposed or ~~ .. nature of the of­
fense. 18 U.S.C.A. § 1202(c) (2); Code 
Va.l950, § 18.1-6; Fed.Rules Crim.Proc. 
rules 30, 52(b), 18 U.S.C.A. 

2. Weapons G=l 
The statute prohibiting the trans­

portation of a firearm in interstate com­
merce after having been convicted of a 
felony is not unconstitutional as viola­
tive of defendant's Second Amendment 
right to keep and bear arms since the 
Second Amendment only confers a collec­
tive right of keeping and bearing arms 
which must bear a reasonable relation­
ship to preservation or efficieney of a 
well-regulated militia. 18 U.S.C.A. § 
922(g); U.S.C.A.Const. Amend. 2. 

3. Constitutional Law G=l258(3) 
Searches and Seizures ¢=7(24) 
Weapons ~8 

The statute prohibiting the trans­
portation of a firearm in interstate com­
merce after having been convicted of a 
felony is not unconstitutional as violat­
ing defendant's right protected by 
Fourth and Fifth Amendments. 18 U. 
S.C.A. § 922(g); U.S.C.A.Const. Amends. 
4, 5. 

I. lR U.S.C. I 022(n)(O). Johnson was oc· 
quitte<l of this charge. 

2. Va.Code Ann. § 18.1-00 provides: 
If any person forge any l't'riting. other than 

such as is mentioned in !§ 18.1-92 and 18.-
1-94. to the prejudice of another's right, or 
utter, or attempt to employ as tru~. such 

Leigh B. Hanes, Jr., U. S. Atty., and 
Ronald D. Hodges, Asst. U. S. Atty., on 
brief for appellee. 

Dean MacD. Greiner [Court-appoint­
ed], BristOl, Va., on brief for appellant. 

Before CRAVEN, BUTZNER and 
RUSSELL, Circuit Judges. 

PER CURIAM. 

Major Henry Johnson was convicted 
by a jury of transporting a firearm in 
interstate commerce after having been 
convicted of a felony, 18 U.S.C. § 
922{g). He appeals, challenging the dis­
trict court's instructions and contesting 
the constitutionality of section 922(g). 
For the· reasons set forth below, we dis­
agree with Johnson's arguments and af­
firm the conviction. 

Johnson was convicted in 1970 under 
Va.Code Ann. § 18.1-96 of one count of 
forgery and one count of uttering. He 
was sentenced to serve consecutive terms 
of six months in jail for each count. On 
February 23, 1973, Johnson purchased a 
.22 caliber handgun from a firearms 
dealer in Bristol, Virginia, and subse­
quently transported the gun on his per­
son to Kingsport, Tennessee, where he 
was arrested and charged with making 
false statements to a federally licensed 
firearm ·dealer in order to acquire a 
firearm,t and transporting a firearm in 
interstate commerce by a convicted fel­
on. 

Johnson complains that the trial court 
improperly charged the jury that his 
prior conviction of forgery is a "felony" 
uneier Virginia law. He maintains that 
the Virginia statute allows the jury an 
option either to sentence him to peniten­
tiary or to jai1,2 and since it chose to 
send him to jail, it reduced the character 

forgctl \\"riting. knowin,; it to be for,;et1. he 
shall be confined In the penitentiary not less 
than two yenrs nor more thnn ten yenrs. or, 
in the fliscrction of the jury or the court 
trying the cosc \\·ithout a jury, be shall be 
confinef1 in jail not leRs than six months nor 
more thon twelve months. • 

19 



r1 ovJ 

§I~.~-<! 
:~n~~hed) 

zo 

550 497 l"EDER.A.L REPORTER, 2d SERIES 

of his offense from a felony to a misde­
meanor. 

[1] We note initiaUy that the in­
struction complained of on appeal was 
not objected to by defense counsel at the. 
trial. Rule ~0 of the Fed.R.Crim.P. is 
specific: "No party may assign as error 
any portion of the charge . un­
less he objects thereto before the jury 
retires to consider its verdict, stating 
distinctly the matter to which he objects 
and the grounds of his objection." 
Johnson asserts, however, that the in­
struction constituted "plain error," no­
ticeable on appeal notwithstanding his 
failure to object. Fed.R.Crim.P. 52(b).3 
We think not. 

18 U.S.C.A. App. § 1202(c) {2) defines 
a "felony" as any "offense punishable by 
imprisonment for a term exceeding one 
year, but does not include any offense 
(other than one involving a firearm or 
explosive) classified as a misdemeanor 
under the laws of a State and punishable 
by a term of imprisonment of two years 
or less." Virginia law provides a simple 
method to determine whether forgery is 
to be classified as a "felony" or a "mis­
demeanor": 

Offenses are either felonies or mis­
demeanors. Such offenses as are pun­
ishable with death or confinement in 
the penitentiary are felonies ;' all oth­
er offenses are misdemeanors. 

Va.Code Ann. § 18.1-6. (Emphasis 
added.) This language makes clear that 
whether forgery is a "felony" or is a 
"misdemeanor" is determined by the 
sentence lawfully possible under section 
18.1-96 and does not depend upon the 

3. Rule 52(b) states: 
Plain errors or clefcets affecting substan­

tial rightH mny be noticoecl although they 
were not brought to the attention of the 
court. 

4. Since we hold thut Virginia s1•e•·ifically 
classifies forgery &.'i a ••felony," we do Dot 
have the problem that was }lreHcoted to us 
in United States v. Sc·hultheis, 48G F .2d 1831 
(4th Cir. 1U73). In Schultl&eia the defenc.l­
ant had been convicted of sim}lle assault. a 
common law crime, the punil:;hment of which 

sentence actually imposed or the nature 
of the offense. Fletcher v. Common­
wealth, 163 Va. 1007, 175 S.E. 895 ' 
(1934); Benton v. Commonwealth, 89 
Va. 570, 16 S.E. 725 (1893). See also 
Hanbury v. Commonwealth, 203 Va. 182, 
122 S.E.2d 911 (1961). Since Johns'on 
was subject to confinement in the peni­
tentiary for a term not to exceed ten 
years, he was not convicted of a "misde­
meanor," even though he was given ale­
nient sentence;' 

[2, 3] Johnson's argument that sec­
tion 922(g) is an unconstitutional viola­
tion of his Second Amendment right to 
keep and bear arms is not new. See, e. 
g., United States v. Miller, 307 U.S. 174, 
59 S.Ct. 816, 83 L.Ed. 1206 (1939). The 
courts have consistently held that the 
Second Amendment only confers a collec­
tive right of keeping and bearing arms 
which must bear a "reasonable relation­
ship to the preservation or efficiency of 
a well regulated militia." 307 U.S. at 
178, 59 S.Ct. at 818. Johnson presents 
no evidence that section 922(g) in any 
way affects the maintenance of a well 
regulated militia. See Cody v. United 
States, 460 F.2d 84 (8th Cir. 1972). 
Johnson's argument that the statute vio­
lates his rights protected by Fourth and 
Fifth Amendments is without merit. 
See United States v. Weatherford, 471 
F.2d 47 (7th Cir. 1972) ; United States 
v. Cabbler, 429 F.2d 577 (4th Cir. 1970). 
Cf. United States v. Bass, 404 U.S. 836, 
92 S.Ct. 515, SO L.Ed.2d 48R {1971). 

We dispense with oral argument and 
affirm the conviction. 

Affirmed. 

wns not liDlited under Maryland law. Be 
was sentenc!etl to sus}Jendecl term of ninety 
cln ... , ~., juil. a small fine and unsupervised 
Jtrobation for two years. In this situation 
we felt justifietl in looking to the actual sen­
tence illlltOHl"CI ns evitlencing the seriousness 
of the crime to determine whether the de· 
fendant ha•l been c~nvicted of a "felony" or 
a "mi::ulemeanor,. under section 1202(c) (2). 
Here, the Virginia statute is unambiguous 
aud does not contain the unusual character­
h;tics of the Maryland rommoD law crime of 
simple assault. 
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§ 18.2-8 CODE OF VIRGINIA : § 18.2-10 

Title 18.2. 

Crimes and Offenses Generally • 

Chap: 7. Cri!Des Inv~lving Health and Safety, §§ 18.2-247 to 18.2~324.1. · 
10. Cr1mes Against the Administration of Justice, §§ 18.2-434 to ; 

18,2-480,11 . . · . I 

12. Miscellaneous,·§§ 18.2-493 to 18.2-509. 

. Article 3. · 

CHAPTER 1. 

IN GENERAL • 

Sec. 

. Classification of Criminal Offenses 
and Punishment Therefor. 

. \ 

infractions defined. . 

, ... 

·Sec. 
18.2·10., Punishment for ~o~viction of felonr. , 

18.2-8.,. Felonies;· misdemea-:-ors and traffic . 

ARTICLE 3. 

Cl~ssilication _of Criminal Offenses a~d Punishment Theref~r. . . 

i 18.2-8. Feloni~s, misdemeanors. and .traffi~ infracti~ns defi~~d.··.__· 
Offenses are either felonies or misdemeanors .. Such offenses as are punishable· 
with death or confinement in the penitentiary are felonies; all other offenses . 
are misdemeanors. Traffic infractions are violations ofpublic order as dehned · 
in § 46.1-1 (40) and not deemed to be criminal in nature. (Code 1950, § 18.1-6; · 
1960, c. 358; 197~, cc. 14, 15; 1977 t c. 585.) . . . . : 

The 1977 amendment added. the third sen-' 
tence. 

Law Review. · 
· For comment on rights of the convicted felon . 
on parole, see 13 U. Rich. L. Rev. 367 (1~7~). : 

·. 

§ 18.2-9. Classifi~at\on of criminal offenses. ·· 

Law Review. - For survey of Virginia law 
on criminal law for the year 1974-75, see 61 Va. 
L. Rev. 1697 (1975). For comment on 

. . 
sentencing in criminal cases, see 13 U. Ricq. L. · 
Rev. 899 U979t 

· § 18.2-10. Punishm~nt for conviction of felony.- The authorized pun·· 
ishments for conviction of a felony are:. 

(a). For Class 1 felonies, death, or imprisonment for life. . 
(b) ·For Class 2 felonies, imprisonment for life or for any term not le~s.than 

twenty years. · · ·. . . . 
(c) For Class 3 felonies, a term of imprisonment of not less than five years· 

nor more thari twenty years. . . 
(d) For Class 4 felGnies, a term of imprisonment of not less than two years 

nor more than ten years. · · · · · . 
· (e) For Class 5 felonies,' a term of imprisonment of not less th~n one year nor 
more than ten years, or in the discretion of the jury or the court trying the case 
without a jury, confinement in jail for not more than twelve months and a fine 
of not more than one thousa.'Jld dollars, either or both. . 

(0 For Class 6 felonies, a t~rm of imprisonment of not less than one year nor 
more than five years, or in the discretion of the jury or the pourt trying the case 

. 126 
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mlnd was weabned during the last one or two a: Criminal law e=27. 
weeks of her Ufe; nor Is the situation changed . · Second or subsequent offense ot driving 
because Mrs. Emma Kelley hns sa.Jd that her whlle lDtoxlcated 1s only misdemeanor (Acts 

· aunt, on September ·16, labored under hallo·· 1924, c. 407, 1 6, as amended by Acts 1926, c. 
-clnntions. 231, and § 25, as amended by Acta 1928, c. 413; 

As we have elsewhere observed, will" eases Code 1919, I 47M) • 
.arc not particularly helpful as controll1ng 
authorities when they tum upon· matters of 4. Eleotlona ~. 
'fact rather than upc)n matters of law. Inclusion of word "feloniously'' In indict: 

Thornton v. Thornton's Errs, 141 Va. 282, ment charging statuto17 misdemeanor does 
'128 s. E. 69, '12, Is in poJnt as authority to not make charge felony so as to deprive one 
·show the power· ot this court over a verdict 

4 

convicted I thereunder ot elective franchise 
approved below. This court, ill reversing that (Code 1919, I 4875; Const. 1902, I 23). 
judgment, said: 11To permit thls verdict fo · · · · 
stand would be to Ignore long and woell-estab· &. lndlotment and Information C=:»59. 
llshed doctrines, and to substitute the judg· That Indictment contained word .. felon- · 

· ment ot the jury tor the will of the testator, lously" cUd not raise second offense ot driving 
and· this without evidence to ·Justify. such a whUe Intoxicated from misdemeanor to tel· 
concluSion." ' · ony (Acta 1924, c. 407, I 6, as amended by Acta 

In Buff v. Welch, 11~ Va. 74, 78. s. ·E. G73, . 1926, c. 231, ·and I 25, as amended by Acta 
679, it appears that at the first trial there was 1928, c. 413 ; Code 1919, f 4875 ; Const. 1902,· 
·a bung jury, as was the case here.. At the 1.23).· · · 
second trial the jur,y-.found against the wilL. · 
It was'aflirmed below, and thl8 court set that 8. Indictment and lnformatloa ~159(1).· 
judgment· aside· on an ap»eaL · Otting from . • Court, when advised that tndlctment tor . 

'Young v. Ba~er,·27 Grat. (68 Va.) 96, it com· ·second offense ot ·driving whJle Intoxicated 
mented upon the blgh respeet~hleh should be Improperly . eontalned :word "feloniously," 

. paid to such .a judgment, but·· satd: "When. should have amended 1nd1ctment by strlkiDg 
. there has been a plain and palpable deviation ·out objectionable word, and proceeded with 
trom the probt,-tnterference on the part ·of.the . trial (Acts · 1924, c.· 4.07, I 6, as amended by 
appellate eourt 1s warranted." · Acts 1926, c. 281, and I 25, as amended by : 

\ Culpepper v. Roble, W V~ -· , 1M s. E~ . Acts 1928, C. 413 : Code 1919, I 487G). . 
· 687, · 1s cited to support contestants. That . 
. ,ease, to a large extent,· turns upon tta tact&, ' Error to Circuit Court, ElJzabeth Clt7 Coim-
and so 1B not eontrolllng here.: . ty. . -
.One inan ·shouid not dlctate,_.change, t;tr an· ... :aa:l'17 Young was convicted of a mlsde­

. nut another's will ~lther 1D coUrt or out.· The mennor, to wit, a second offense of unlawfully 
· . preservation ot the prlvllege of mnklng one's drlvlDg an automobUe wblle under the lnflu· 
··own will brings to the o~d and helpless a con- . enc:e of. Intoxicants, and he brings. error. 

slderat!on whiCh might not otherwise always · A1ll ed. 
·be extended to them, and should not be whit;. : rm 

. · . tied away. · · · : . A. W. E. Bassette, Jr., of Hampton, and lf' • 
. . For reasons stated, the wUl of September A •. Kearney, of Phoebus, tor ,plalntUr In error. 

· .1, 1927, must be uphelb. and It Is so ordered. .J"omi R. Saunders. Atty. Gen., for the Oom· 
· Reversi!d. . · monwealth. · · · · .... 
.. 

' . 

. .'. 
• • 4 ••• • 

\. : . 
. . 

YOUNG Y. COMMONWEALTH.· .. 

HUDGINS, ;r • 
The materhil parts ot the tndlctment 

· agalnst the accused are as foUowa: ... .l'hat 
Bam .Young • • • cUd 11Dlawtully. and 
feloniously run and drive an automoblla wbUe 
under the ln1luence. of Intoxicants · • ' • • 
·that· • · ~ • Bani Young has once before 

dupre~e Court· of ·A~ of. V~ been convicted aud sentenced for a Uke ofl'ense 
. ' Jaza. u; 198L iD the State of VIrginia, to-wlt, for the .. of· '£ · · · · · . · · . ·... I tense of imlawtully driving an automoblle 

t. Criminal law ~27. • while· under the influence ot Intoxicants 
· Orline consb:uable·e!ther ·~misdemeanor • • • and before the commission ot the 
.' -o~'felony will be conJJtrued as misdemeanor. offen~ hereinbefore _'charged • • ·. • be-

. · . fore the Clrcult Court tor 'the County ot 
.2. 'statutes c=t241 (1). . EUzabeth City." ; 

Penal statute must be conStrued. strict- , . A demurrer and motion to quash the 1ndlc~. 
~, In tnvor nf nccoRrd. mcnt were filed on tho ground tbat the otre!lse 

G=ll'or oU:ler ouoasee ame tapio ud JUDY·NUUDIDlL tD a.u KOJ•Numbero4 Dlao•a. aad lllde&OII 
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ebarged was Dot a feloDy. The demurrer quoutlal 4ofoct, If defect It wa11 at call, tbnn 
was overruled, motlon to quash deuled, · tile the. omtsslon of. the word 'feloniously'. 
accused pleaded not guilty, waived a jury, • • •" · .. 
and, with the consent of the attorney tor the The same objecUon was raised In the case 
commonwealth,. all questions of law atld tact of Staples v. Commonwealth, 140 Va. 588, 125 
were submitted to the court. The accused s. E. 819, and the court there adhered to the · 
was found guilty, and his punlsbmeDt ~ed at mtlDg 1n the case of J'oDy v. Commonwealtn. · 
m months' con11Dement 1n the COUDb' ~au. fl JD both cases the coDvlctlons were on a charge · 

• be ot $200, B.Dd be was requlre4 to give bo~d of a statutory t.elony, though 1D neither case 
1D the sam of $500, condltloned that be should cUd the tndlctment contain the word ~elony" 
not agnlD wltbln a period of one year violate or "feloniously." The result of each convlc-

. the prohibition law. • tlcm was to deprive the defenclnDt of the right 
[1-3] The o~y error assigned, and the only to vote. 

point raised, 1s lD the use bf the word ~elOD• ' These 4eclslODS declare the law 1D this State 
iously" In the Indictment. to be that the omlsslon of the word ''felont· 

It 1s contended by the accused that, under oasly'' ·ill an indictment charging a statutory 
the provlslons of section 25 of the Prohlbttlon felony is Dot error, if the acts constituting the 
Act (Acts 1924, c. 407, 1 25, as amended by Acts crime are sufllclently set forth. · It would 
1928, c. 418), a second, or· subsequent, orrense logically seem to follow that the converse of 
for driving 8.D automobUe whlle tander ·the the proposition is equally true, L e., that tbe 
1nfluence of 1Dtoxlcants 1s not a felony, but inclusion of the w~rd "feloniously'' m· an .In· 
a misdemeanor. The correctness of tbls con- dlctment charging a statutory misdemeanor 
tentlon Is not seriously questioned by the does DOt make the 'charge a felony. Section 
Attorney General. Section 6 of the Prohlbi· . 4875 provides that "no tndletment • • • 
tton Law (Acts 19~4, c. 40'1, 1 6, as amended shall be quashed or deemed invalid • • • 
by Acts 1926, c. 231), which prescribes the for the omission or iDSertlon of any . · • • • 
punishment for most of the violations of the words of mere form or surplusage." · · · 
uct, atotos In oxpross torms tbnt tho punish· As was stilted In the cnae of Jolly v. Com· 
ment shall be as therein prescribed, "except monwealth1 supra: "The judlclallllnd legltlln· 

• as otherwise provided." Under tbe provl- tlve poUey of thla stwte 1s to have both clvll 
sl~ns of section 25, the maximum penalty and crimlDa1 cases 'tried on their merits and 
'Whlch may be Imposed for a second offense as far as possible to ignore mere formal 
ls a 1lne of ,1,000 and two years' con1lnemeut defects.' " Morris v. Commonwealth, 14G 
in prison. The place of confinement, whether Va~ 880, 184 S. E. 567. · 
:;':!::the pen~tentlary,1s not stated 1D . In the instant case, an enmlDaUon of the 

order shows tbat the accused was found gallty 
Section 4758, Code, defines felonies to be and hls punishment frEed at a 1lne and con-

"such offenses as are J)UDlshable with death 1lnement 1n jall. From the order alone it is 
or con1lnemt;nt 1D the penitentiary ., • • · • impossible to tell on what charge the accused 
all other offenses are misdemeanors •. There was tried •. ,An examiDatlon of the lndtctment 
1s Dothlng 1D ~e statute whlcb prohibits 1m· Sstself 1s Decessary to ascertain wbemer tbe 
prlsonment 1n jaU for a lonJer period than accused was charged with a felony or with a 
one year. Where a crime may be construed misdemeanor. · Such an examination would 
either a misdemeanor or a feloJll, the court reveal that he was tried for a aecond otiense 
Will construe it a mlsdemeanor, thus app)y- · of driving an automoblle whlle under the 
lng tbe well-recogntzed principle that a·~ brlluence of 1nto%1C8llts, whlch ·charge Is Dot 
statute must be construed strlcily 1n favoro a felony; although the word "feloniously" 1B 
th~ accused. found 1D the indlctmeDt. 

[4, 11 The accused con•ds that the convic­
tion on the indictment whleh contains the 
word ~elonlously'' deprives him of bJa elec­

. tlve franchise rights under the provisions of 
section 28 of the Constitution. 

In the case of Jolly v. Commcnawealih, 18tt 
Va. 'lG6, ns s. E. 109, 112, the accused, In the 
third and fourth counts of the. 1nd1ctment, 
was charged with receiving stolen goods, but 
the Indictment vmitted the word 11felonlous­
l;v." It was held that the Indictment was for 
o. atu.tutory felony und w11s sumclcut. T.be 
colirt said: "It wonld hardly be possible to 
conceive of a more formal or a more 1Dconse-

(I] When the attention of the trlal court 
was called to the fact tbat the lndlGtment con­
tained the word "telonlously,"'lt should have 
amended the 1Ddlctment by strlklDg out tile 
objeatlonable word, and then proceeded with 
tbetrlaL · 

In order that there may be no doubt of tbe 
preservation of the ~ectlve ·trancblse prlvl· 
leges· of the accused, the order a111rm1ng tbe 
action of the lower court will show on Its fnce 
tbnt the conviction waa on a mlsdemcanor 
cbarge. 

.A1Brmed. 
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§ 19.2-289 CODE OF VIRGINIA § 19.2-292 

of guilt and. the. quesaon of t.be pUDishment to 
,t-.. ;: .. r~ .. ~ ~y~ !J.tt ~.~~ !h a PrJ !~ .a 
determination. The aeeused aDd the public: are 
both entitJed to the independent judgment of the 
eourt upon the degree of his guilt and the 
punishment to be inflicted uniDflueneed by the 
judgment or advice of the "jury" or other 
bystanders. Dixon v. Commonwealth, 161 Va. 
1098, 1'12 S.E. m (1934); Hobson v. Youell, 1'1'1 
Va. 906, 15 S.E.2d '76 (1941). 

Fixin1 punishment by ap-eement 
permissible. - The practice, developed in a 

n~ of .1l'ial coun.s.. w.hereb}" ~ :.bf. 
&."l":i.J::-e- ,{ ~ ~ a:JA! :US ;i~ af 
guilty, one of the attorneys, in the presence o( 
the other, states to the court the essential fads 
eonstituting the crime charged and the 
punishment agreed upon, whereupon the court 
accepts such recommendation and, without 
examining the witnesses, fiXes the punishment 
aec:ordingly, ia permissible under this section but 
auch practice may be abused and should not be 
extended. Hobson v. Youell, 1'7'7 Va. 906, 15 
S.E.2d '16 (1941). 

§ 19.2-289. Conviction of petit larceny.- In a prosecution for ~nd larceny, 
if it be found that the thin_g stolen is of less value than one hundred dollars, tlie 
jury may find the accused guilty of petit larceny. (Code 1950, § 19.1-252; 1960, 
e. 366; 1966, e. 247; 1975, c. 495.) 

§ 19.2-290. Conviction of ~tit larceny though thing stolen be worth more 
than one hundred dollars.- In a prosecution for petit larceny, though .the thing 
stolen be of the value of one hundred dollars or more, the jury may find the 
accused guilty; and upon a conviction under this or the ])receding section (§ 
19.2-289) the accused shall be sentenced for petit larceny. (Code 1950, § 19.1-253; 
1960, c. 366; 1966, c. 247; 1975, c. 495.) 

Discrepancies between indictment and contemplated by this aectlon. Holly v. 
evidence as to value of property atolen are Co~monwealth, 118 Va. '769. '75 S.E. 88 (1912). 

· § 19.2-291. Faulty counts; motion to strike; general verdict of guilty.­
When there are several counts in the indictment one or more of which are faulty, 
the accused· may move to strike the faulty count or counts or move the court 
to instruct the juey to disregard them. If lie does neither and a general verdict 
of guilcy is found, judgment shall be entered against the aecuseo, if any count 

· be good, though otliers be faulcy, unless the court can plainly see t.1at the verdict 
could not have been found on the good count. If the accused demurs to the faulty 
count or moves the court to instruct the jury to disregard it and his demurrer 
or motion is overruled and there is a general verdict of ~ilty and it cannot be 
seen on which count the verdict was founded, if the jury has been discharged, 
it shall be set aside; but if it is manifest that it couJa not have been found on 
the bad count, the verdict shall be allowed to stand. (Code 1950, § 19.1-255; 1960, 
c. 366; 197 5, c. 495.) 

When judgment not affected by bad count. 
- In a prosecution for violation of a city 
ordinance no der.1urrer to the warrant. which 
contained two counts, was interposed and no 
motion was made to instruct the jury to 
disregard the fll'St count. There was a general 
verdict of guilty, which might well have been 
found under the second count. Under this 

section, even if the first count was bad, the 
regularity of the 'judgment was not afil.!cted 
thereby. Collins v. City of Radford, 134 Va. 518, 
US S.E. '185 (1922). 

A motion to exclude evidence which could 
only he applicable to the faulty count, is in 
effect a motion to disregard that count. Rand 
v. Commonwealth, 50 V a. (9 Gratt.) '738 (1852). 

.AlmCLE 2. 

Former Jeopardy. 
I 19.2-292. Acquittal by juey on merits bar to furt~er prosecution ff!r same 

offense. -A person a~uitted upon the facts and ments on a fonner tria11 may 
plead such acquittal in bar of a second prosecution for the same oftense, 
notwithstanding any defect in the form or substance of the jndi~tment or 
accusation on which he was acquitte~1 unless the case be for a Vtolat!on of the 
law relating to the State reven&le and tne acquittal be reversed on a wnt of error 
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on behalf of the Commonwealth. (Code 1950, § 19.1-257; 1960, e. 866; 1975, c. 
495.) 
en- referenee. - M to other proviskms 

providing for appeal iD Jn114!CUtioDS for violation 
or State revenue laws. see§ 19.2-317. 

Section doa not apply when warrants weft 
quashed becau~e ..,W. - This seetion., 
providing immunity' against a aeeond trial fo1 
the eame offense, speaks ouly of cases in whieh 
there has first been an acquittal "by the jury 
upon the facts and merits." It does not in tenns 
at least, apply to a case, where no jury was 
swom, but the warftDt of a justice of the peace 
was quashed and dismissed on the ground that 
the statute under which it was issued was 
uneonstitutional and void. Commonwealth v. 
Perrow, 124 Va. 805, 9'7 S.E. 820 (1919). 
· Nor when indictment was dismi.ased for 
nriance. - When defendant was acquitted on 
the fll'Bt trial because of a varianee between the . 
indictment and the proof, this acquittal could not 
be pleaded in bar to a second trial on the same 
crime. Burress v. Commonwealth, 68 Va. (2'7 
Gratt.) 934 (1876), overruled on another point. 
Keister"s Ex's ,., Philips" Ex'x. 124 Va. 585, 
98 S.E. 674 (1919). 

Nor when quashed for racial discrimination 
In ~election or pand jury. - Where fonner 
indictments against defendant were quashed on 
his motion because of racial discrimination in the 
ielection of the gnnd jury, and a jury verdict on 
one of them was set aside and annulled, and 

subsequently another grand jury returned 
indietmerlts against defendant substantially 
identical with the fonner ones, pleas of autrefois 
acquit would not lie to the new indictments, for 
defendant was not in jeopardy under the invalid 
indictments. Mealy v. Commonwealth, 193 Va. 
216, 68 S.E.2d 50'1 (1952). 

Aequittal on defeetiTe lndiebnenL - This 
sectiou was intended to apply when a person ~md 
been brought to trial under a defective 
mdic:tment upon the facts and merits, and 
acquitted. He may then plead such acquittal in 
bar of a second prosecution for the same 
offense, notwithstanding the defective 
indic:bnenl Rosser v. Commonwealth, 159 Va. 
1028, 167 S.E. 257 (1933); Burress v. 
Commonwealth, 68 Va. (2'7 Gratt.) 934 (1876), 
overruled on another point, Keister's Ex's v. 
Philips' Ex'x. 124 Va. 585.98 S.E. 674 (1919). 

Former trial by c:ourt or jury may constitute 
jeopardr. - The spirit and purpose of the 
immunity intended to be secured by the doctrine 
of double jeopardy is violated whenever a 
defendant in any criminal c:ase has been 
fonnerly tried by competent authority -
whether court or jury- and discharged upon a 
defense constituting a bar to the proceeding, 
whether that defense is rested upon the law or 
the facts. Adkins v. Commonwealth, 175 Va. 590, 
9 S.E.2d 349 (1940). 

I 19.2-293. When ecquittal not a bar to further prosecution for same 
offense.- A person ~uitted of an offense on the grouno of a variance between 
the all~gations and the proof of the indictment or other accusation, or upon an 
exception to the fonn or substance thereof may be arraigned a~rain on a new 
indictment or other p_roper accusation, and tried and convicted for the same 
offense, notwithstanding such fonner acquittal. (Code 1950 § 191-258· 1960 c 
366; 1976, e. 495.) ' . , ' . 

Crou rereftlla!L - For eonstitutional 
provisions as to former jeopardy, see VL Consl, 
arL I, § 8. See get~erally § 19.2-292 and note. AJj 
to effect of verdict of not guilty of felony on 
subsequent prosecution for attempt, see § 
19.2-286. Aa to clisc:harge of aceuaed for failure 
to try within time prescribed. see note to § 
19.2;243. 

Disc:harge or jury after acludinc State's 
mdenc:e doee nat bar aubeequent PI"'Hc:Ution. 
- The court disc:harged the jury after 
sustaining motiaa of the defendant to exclude 
the,Commonw~'s evidence on the ground of 
vanance. The diseharge of the jury on suc:h 
ground did not t.ar a subsequent prosecution. 
Robinson v. Commonwealth, 73 VL (32 Gratt.) 
866 (1879). 

Nor does Yerdiet let aide for ftl'ianee.- A 
second inc:lietmeDt being for the same aet of 
em~l~g as ~ f"ll'Bt, and the prisoner having 
been mdic:ted, tried and convicted in time and 
the verdic:t set aside for variance bebveen 

allegation and proof as to ownership of the 
property, the second indictment was proper and 
in time, and the prisoner is not entitled to be 
discharged. Commonwealth v. Adcock, 49 Va. (8 
Gratl) 661 (1851). See also Robinson v. 
Commonwealth, 73 VL (32 Gratt.) 866 (1879). 

Seetion 19.2-243 II to be read as a proti!IO to 
this Rdion. so as to authorize the trial and 
conviction of a party upon a new indictment or 
proper accusation who has been acquitted on the 
ground of variance, or upon an exception to the 
form or aubstanee of the indic:tment, only if this 
new indictment is found and the trial had within 
three terms after the prisoner was f"ll'St held for 
trial. Commonwealth v. Adeoek, 49 Va. (8 Gn.tt.) 
661 (1851). . 

When dieeharp upon demurrer bars 
farther proeeeutlon. - Where defendant was 
indicted and eharged with the commisSion of the 
c:rime of bigamy and with counselling, aiding 
and abetting and assisting in the commission of 
the crime of bigamy, and a demurrer to that 
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:'. ... · .·.! ;, r. ADKINS· -f. COMMONWEALTH. 
:. . • 8.&14 369 

·va. 849 

. :···There was DO error,:we_think,·in there, 4. Criminal law C=59(5) . 
·.: fusal of the court to grant this instnic~ \ · It a· statute makes the doing of a tblng 
:! tion. We do not. think that· there was any erlmlnal, under common-law principles lt tD-

evidence of the abandonment of the erig· eludes, with the actual doer, persons who 
inal agreement upon which an instruction are present lending their countenance and 

· could be based. . Indeed, the testimony was ald. 
. . decidedly contrary to this ·view. · · 
· .'·We think the jury was properly instruct- a •. Criminal law C=67 . 

ed, and that tb:eir verdict and the judgment · With regard to both common-la~ and 
."·._'of the court were plainly right.· Tlie judg· statutory offenses, mere lneapacity to com· 
~ I ment is affirmed. , :; . . . . · . . . mit the of!'ense as a principal_ ln the 1lrst de-

• • r Afti ed.'. ~ .. . . . . . . . • . ! area does not prevent one who aids and abets 
• · '· rm , · ' · ··, · · · · ·~ the principal .from. being held 11able as a 
:.· l L,~·.~.:.r. ·:.-.~ .. · ~, .... · · · principal ln. the second ~egree. Code 1936, · 

"':'·.·· .. . . ~- 1.4764.· 
:((~ .... '~ .·.:, .. · o :anut~KimnM 
~ ·_.:::·•·; .··: ·:· .. . ' : · .. · .· : .· &._Criminal law 48=59(1) 
•. : .,. ·· · _The .failure of . statute ereaUng an of·· 
· .~ : ·: .. ·,. ··: ~ tense to provide for the gullt of accomplices 

.···: .. :~: .~,.·:·:: ·· ... : .... >"!~: '~: :··. ·· l : .. ·;· :.-.:·/;· does .. not .necessarlly Indicate Intent to ex-
• • A. • • • • • • •• • ··elude ·.such parties . from crlmlnal. responsl-
i .. ~~ ..... ADKINS. Y. COMMONWEALT..t.-·1.. blll~y;, .. , .1 • .... ··-... . , • • 

t.:f;~1.:~.1 ...... ::: : . .. ;: ··· · . ... -L.:.· ·:.• · .. ~!· · · .... · 
~"t·;<~upreine ~urt of . .A.ppeals. of Vlrglnla.:. . . 7. Bigamy ~I . · .. 
,·:~ i·.:·· ,· .· ·: ... ·June ·10 1940 · · .... ~:-,. An unmarried person who knowing))' 
·, • ' ·• I •.-. • • .• ': t • .... l· •' •• • .• 
' · · · · ·. · . . . . · . . :. · . . . · . . marries a mnrrled person may be gullt)' of 

I. Criminal law ~186 . .• .· · · · ·. • • ·bigamy as an alder and abetto'r, though blg-
• ~··._:Where · dem~rrer to :tndlctment diari- iuny -statute refers speelflco.lly to married .. 
.. lng blg!UDJ' an'd· illdlilg and abettlng ln eom- personiL Code 1936, .II 8, ~ 4704. · 
·~mission of. bigamy t."'ncretel7 presented ques- · ' · · · • 
, tlon whether, as a.· matter of law, an uDJDa.f.o ·:· · ·: · · ·· ·~ .. : ·'! ·' • · __ ' ...,.· .,__ . ~. . . .. 
·· rled man can be: nn accessoq to. the crime. • ·, · : · • · . 

~: ot blgamy,·1Uld such 'demurrer was sustained :. Error to Circuit Court, Giles County; A . · 
;;byr:.unam~lguous :·order ··dlreC!Ung. that· d~·· ·c. B~chanan, Judge. .· .. .' . ... .. . 

J::·felidant be'dlac:bar~ and go "Without'~"· i : bren ·\Vetdon' Adkins w~ convicted· 'of 
~::~·plea . bf :' ... ~utrefols. ':acquit" ·In ··au~equent,_ aiding~ and. abetting.'in the commission: of 
:·~·.P~~tl~n· for_ ~ldbig and abetting ·tn· ~~: bigamy, and he brings e~r.: · :· · :. · · · 
1.:.·.:.~ ·~"~~ . ~ ~e 1936, II 47~ 47!4. : · Reversed. ,. ... , . . ...... · 
,llo: - ", • •'" 1 • ,.• • • \ I "' ' ' J' '=., f I I .... ,. ' "' ,. ' • . . t 

.~·r.t Crlmtn'allaw C=tl&5 >··: .. ·,:; .. _·: ..... ·. · . :Argued before CAMPBELL, C.]., and 
.' .::_.'.:: .. ~.: 'Though."Jec>pardy", as=ordlnarlly under-· HpDGINS, GREGQR)!, ·BROWNING, 
·t .'.': stood;~ers to the danger of eonvlctlon and EGGLESTON, and SPRATLEY, JJ. · . 

~~~ -~·::punishment which defendant incurs ln a W. B. Snidow, of Pearisburg, for plain~ 
·;~ .. ·. erlmlnal ease··:where a jury bas ~ lmpa.n- tiff in error. . . · · 
~1~~· · .. eled and sworn. the spirit and purpose of the. . Abram P. Staples; Atty. Gen.,·and Walter 
~-: .. bnmunlty .. agalnst. double jeopardy .wlll be E. Rogers, of Richmond, for the Common-
F: •. / Tlolated I whenever a I defendant . has been wealth. , . . . . . · ,. . 

:·~ .=. ','·formerly . trled ·by .competent. authority, .. 

I ~:.~;· .. wheth~r, court or Jut7, and discharged u~n CAMPBELL, Chief JuStice. 
. :~ ~.' a defense eonstltutlng o. bar to the proceed- · . • 
·; ·1 .' .'1ng, whether upon: the law .or upon the taet& ·.' •.. Oren Weldof! Adkms was· :--r~a1gned, 
· ~: · See ~ Words and Phrases · ·Permanent trted .. and conVJcted upon an sndtctment 

::. :;·•,-. Eclltion · · tor· ali other · ddnltlou •of · . charging pim with aiding .. and abetting 
·: .. ·: :··· ":JeopariT~. · =. · ••• Pearl Cop~an~ Mil!er in the commission· 
··\· ·. . · · · ·· · ··. . . of the cnme of btgamy. He was. sen-

.·.-·; .s. :criminal law ~1134(1) · · · · · · · tenced in conformity with the verdict of the 
J· ~~..... ·The chief eoncem · ot apPellate court Ia jury ·to serve ·three years in the peniten-
.~ ... not to sit as a Jury and d~termlne guUt or tiary •. · · .. 
: · Innocence · · of aceused, . but · · to · · &.scertaln · . ' The· facts are undisputed. The Com-·· 
:: Whether accused ~ . been aCcorded • a falt ' fuonweaJth . proved ·that OD 'the 3rd day . 
an~ impart!~ trial according to law~ : .. :.. of September, 1938, Pearl Copeland Miller 

. .. ' . . . 

.• 
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·... .. 
352 . ·. va. · · ·' D sotrril .B.A:STEBN· REPORTER/2d. s:s;:Rms -~ ··: 

- . • • : • ; • . . . ,. • ·, :_<1' ... ·, .... 

: See also Ros~er·· v. · Co~mon)Vealth, . 159 rates . a~: a.· part~. o'f:. thl: ~~~- of: Vitl;ni~: 
Va._ .1028~· 1033, 167 S.E. ·-257, wher~ Mr. only ·those ·Acts or·.Parliamen~,· !~ade in.=. 
Justice ·<;iregocy· distinguishes the Perrow aid of the common law prior _to ~e. fourth: 

. case from'the case of Dulin v •. Lillard, 91,·.year·of the reign _of' J.ames.the .. First,-of~ 
. Va. 718, 20 S.E. 821. · · • • J .··a general nature, .not local to. ·England.'.· 
... : · [3]. · It is . ~th· .. regret tJui~ we. ~~~Ch ·_~be · · · .: "!he· s~t1;1te . punisbi~g · bigam~ · ~~. Vir{~ 
conclusion· that the trial cou~ erred· i~ su~7 · gtn~, ·· M1ch1e · Code .1.~36, . Sec~o~: .4~38,_!:· 
taining the demurrer .to the pl~ ~f· autr~ ·.· provt~es "·as·. follows:· ,. P~_rso/'.~, '!'~"9c: 
fois ~cquit ·. for th~ re.asons hereafter :set · when ftn;"er · hvsband. or_. w4fl.; '!'f. ~avang ~-.} 
forth, ·but· we repeat what ·was ."said by· h!""~~nuhed,--:1£ any,.person, betng mar-~.: 

:this court "in Elliott .v; Commonwealth,-172 . rted,. shall, ·durmg :_~c;· .lif~ ~f_ .. the form~:~ 
Va. 595,,·601 l.S.E.2d 273 276:' .".· ·. ·. · · er husband or .wife, -marry.~~other ·pert~~ 

· ·. "~o~e~er!. ~oncl~~ively' the .~~ideri~r. son. in.~is 'State, or .if ·.the· ~rriage ;wi~:r 
·~bows the· guilt o~ the· accused,_.[hen- it.Je .su~.-~~er. person tak~ ·,plac~ .~u~: o~ ,the:-: 
admitte~· ·that he. has been trie ·contrarY,· State,.: s~aJl th~r~f~~r. c~h~~tt !'1th .su~-~ 
to Ia"',. then to.hold that.he'has had a'fair/ pth~r,.:pe~so~. tn :.th!s:.~.~~~ef.~.c; ... ~hall ~S~: 
trial under_;the law is a ·non' sequitUr;· i _. ~-· :confin~d 1n ·the1 pemt~p~~aJ"Y:~not;_l~ss,.~:; .. · * .. * • ·. . , . . · _. · ~ · :·: ·: three, nor· mQre than esght . years .... ·\·. .. :i 1• 
• ~ • ' · · · • i '• I • ·· • '· : • • •! • . · • .,.. • . . •: . • . • ' • - • ~" I'~ ~ · . • '·•.- ' :l 

:· "The chief : conce~ · p(· the:· appeliate'." .:·"The ~tatute ·in ·Virginia~ '-·unlik~ ·the·~ 
. c~urt is pot to sit. as a jury and determine~ statute-.of- s~me of the: stat~;· does :not in] 

·. the guilt or. innocence of an accused but ,terms. -~ake--the ··c;ompetent·'-party .. ·to .theJ 
'_.its chief I concem.·is to. a~ceitain .. wh~tber .• bi~o~s: :inarri~ge puriishable.·:i'l Illustra~~ 

or not· an acc:used has .been accorded :,a ··tive·~C?lSes :from .other.;jurisdictions 'Y!nich~ 
fair ;ind impartial trial according to ··law.~·.. p.rose. under.· ··statutes ·which. in: terms 0 make 0 

. : · · . · . . • . .- . . .... ·.:· the competent party punishable· are:.= State :1 

. !he fu~damental que~tlon lDVO~ve~ 0 ~·'"v. ·.Caulder, . Sup.Ct. .. of Mo.,·c·262; s.w.;, 
. ~~s. ~se 1~ of ~o great Jmpor:tance to.·.~h~. 1023;_ State :V• Sayko, 37 . ."ldaho ;'430, 216 
Jud~aary, the legal p~ofes_~Jon and: _to.· P::-1036; . Baker :v.·.state; ·79 ·Fia.··36S, 84 

. SOCiety, tha~ w~ .feel 1t our .duty ·to:~-·! sci. 99; ·Brooks"v •.. State;·:74'~rk. 58~ 84: 
pr~ss our vtew tn r~~ard .~ 1ts determm~. S.W •. 1033; _.Arnold v.:·state/53 .Ga.· 574.: 
at1on. However, th1s has been .:so a~ly, Nor: does the· big~my _,iatute~1 in \Virginia 
done ·~~ Mr. M •. Ray .Doubl~s •. ~e~, ~~nd provide .. in terz:ns . for..".th~ .:punishment· cif: 
Mr~; J. ·Westwood Smtthers, Pr?fe~s?r~:~~f-. accessories aide·rs · and JLbettors. :-.. · ... :':. 

·.the. School of Law of the UmversJty, •. of ~ · ·. ·.. .· · ~- ... ~. .··· .. · ~: . . : ,. · ._,. -~F-·1 
. Richmond~ in a paper prepared .by: !hem~'· · .. "A~.·-~ommon Jaw, .crimi~a~ ~li~bility;'is] 
~that. we are content to. adopt their view not h~mted ~to~ ~~s~ pe~~o~s ... wh~ actu~~tr.~ 

therein expressed as the. c:onclus'ion .of the· ·.commit the cr•mmal· ~ec;d. yAil other· pu- ~ 
• cOurt: • • • • \ '' , , , ·:• :~.·.'I ~ •. som who assist 'in "the ;commission' of the: 

~ ,, · ·. :. . • ' · .· · : ·.- =: c:rime, or .~unsel .o.r -pro.cure ·anOther ·tO; 
~ May an unmarr.1e~ person who· ma!•. commit the offense, or·aid or' assist the 

r1eS anotb~r, . know1ng th~t . the. Jatt~r. IS one who has comznitte.d an' ·offense are • 
already ~arrted, be ~~nyacted · ~f atdmg punishable a5 parties .' thereto. In gen::· 
and. abettmg the ~mm~~s1on of b~~~Y b! eral these same principles apply to .stam..:· 

· the latter 1 I . . . · . . ~ : . tory offenses, and . statUtes . Creating of.:_-
: . "As the Court had 'occasion to say in . fenses :not punishable· ·at • coinmon . ·law; 

· · *e· case of Farewell v. Commonwealth', . carry . with them the .. incidents of com.· . 
. 167 Va. .475, 189 S.E. 321 [323], decided mon law offenses in absence of compellmg. 
in .1937, 'Bigamy· wa5 not punishable at reason. to the .contrary.·-':,.':.·~"> ··,.. ~ 

. commdD lflw, but was· regarded as an of- :· ..• I· 1 · · v·: ··: .~ ·;]· dc • L,·,~-
f f cl 

. · . 
1 

· . . I . . n -an ear y · . 1rguua case, u ge J· .. 
. ense o ec es1asuca cogn~ance. t · · sa· t"d. . 'Th r ·a ·.. 1 s ·. fo · t · · 

h d · th · f >r.d . ons • · e e re ru e r cons rue. 
was, owever, urmg e. reign ° ~ · r.. •. ing' statui~s; ·:and ':one: is that ·the 'best~ 
ward I ·of Englan~ recogmzed as a stat- constrilction·:of'· . statute is·1 ·.co strue' 
utory ~ff~se • 0 ~ • . ' • In ° 1694, . by the 0 it 0 as. near to th: 

0 

reason 'of th~ eo:UUon 
... !t-ct ·of 1 . James .1, «:- 2, ·lt was mad.e pun· ' law as may be, ·and by· tlle. course which_. 

1shable as a felony 1n the temporal courts, that bs rv · · f •ts· , I Chich.; 
but only when committed 'within his maj:- . . C! ev es Jnl -~~s 0 51 vown. . . 

ty's do . . f E 1 d d. Wal. , ester v •. ass,_.. 83, : a. 83 at _page 
es mmtons o ng an an es. 102 .1 . A-D . 509 ~ •• . :· · 
Th b th t f th ta 

• . , ..n.IUo ec. , ..... . . ._ .: 
us 'Y e erms o e s tute 1t was . . .. , .. . : · . : ... • · · > . · · ::r 

made local ·to England and. Wales, and ... [4] · .. " •At common law all persons pres~· 
our · Virgi~ia ·Code, Section · 3, incorpo. ent ._giving ,aid·. and i comfo~ .to anothet 
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.:_C:om~tiing an_ off~s~, ev~1 
a·: feio~y~ · !lrc ond degree ·rec~ives the salne· ·punishment· 

·regarded. as p'rincipals. ~;Therefore,_ if :a· as a principal in the first -·degree,· but •ob­
statute . makes . the ·doing of . a thing. erim- - viousty it was. not iritended t.b grant . im- ·. 

:inal, ·it·. includes, -with · the actual ·doer, · munity to· those' parties who would have ... 
· .penons -wh~· 'are· present lending·. their · been classified ·as second-degree. :prmci-
. countenance and aid... • _. • . • ·Whatever _pals before. ~the statute was . enacted. . · _. ·. 
- is· newly· created by. ·statute -draws to it-. . , · . · · · · • · : · 
<'self .the same, qualities and ·incidents as [~] . It IS -~ell settled Wlth regard _to 
~·if it had e:icisted at the .common law •. · In _

1 
both common _law a~d:.statuto~. o~enses, 

. other words, ·the statute ·is to be interpret- th~t the mere fact: of ~~pacJ~Y to ~om-,. 
·:· Cct · after .the rules and incidents of the .mlt the offense as a· pr~s:tCJP~ tn ~e first 
~common -law.·.~- • ·. ~ . ·when a statute deg~ee does ~ot _prevent o_ne_ who azds ~d 

; . creates a. new·. felony ... whether out. ·.of. a~ets ~e. pnn~J.pal .~ffender,- f~om_ .bemg 
(-what was before -.innocent, or was a mis- ~eld crlmJnally habl~ as a ~rlnclpal ~n t_he .. 
·. demeanor~· those· who are . aidmg one -who s~co~~ d~gr~': ~hls question w~s , dt;cJd~ 
: persorially . commits -it ·. are . principals.'. ea 10 Yw1rgs1~1a _ sn the cas~ .of Law . v •. 
:Bishop,· Statutory . Crimes, 2nd Ed., Sec- Common ea th, 1881, 75 Va. ~5, ~ Ain. . 
. · tions 135 139 aud cases. cited. . .. . _... Rep~ 750, where .a boy und~r ~he .ag~ of_ 
:·. 11 , ' • • . • • • • • • • fourteen years and therefore conclusively 
. : •· Statutes defining and punl~hing ·of- presumed. to be incapable of committing 
- fenses ~re also . to be construed .10 .accor?- ... rape as a. prinCipal in the first degree,. was 
··.anc:e. w1~ :the ~~on }aw prsnclples. -~ nevertheless held to have. 'comnutted rape 
-~:relatJ_qn . to · pr1nopal~ : ~d · :access~~Jes •.. as- a principal. in ·the· second .-degree when 
:·'· O,ariC ~. an~ :M~rsball,,- -~~smes, ·• 3rd .. :£4., . he-. aided and . abetted the ':commission of. 
{l~7.,~~~cuo~ .. 31~·:i ·:':-.-~.-~·::. :··;.: :: /:!/·:,·.··-:~_ . .'the offense ·by another.-: ·simi~a~Jy, Jn the· 
:~-~~·i'·'In · ·9>mmonwealth ~·v.··-: Carter;· 94 ·.Ky •. famous :~rd :Audley'~-_- Case; i.C.P.: ···t631; 
tr.'S27~·2J:S~W::344, the;defendant-:was_ pros-: Hutt: 115, a· J:lusband was _held· guilty ·as 
.·:.ecutecf ·as·. an' .accessory .. to 1he ··statutory. ·a· principal in- the second· degree· to tlie 
~- offense·~-of . breaking .iritt)·.' a-: storehouse.· rape of· his own· ·wif~ :·~·For ~further "illus.;. 
;·After~·saying ihat-'there·can ·be-.no doubt·. trations of this weU·established ,proposi .. 
~of the: correctness ··ol. the rule that in :stat':".·. ti'on. see n'ote, 25 Virgihia: Law Review 
>"utory.-·.offenses,: where the '•plain .inten~ .·.Of;_ 844, ·:845-6 •. ·.:·t: , . : _- · -·. -.:n '.i.:' ;··:, ;~·~ :! -.~- .• :·. :: . 

.'· :e.~~~::S_o: ~~:c~o::!t::~~o:z ... : [6] ~ ~~~~~- ·_.~~ ·i~~~si~~~~/: ~~~~~~~:·~: 
, ,fense, ·:~others ·cannot· ~.be;· brwght; -:within ~ -~~~ory. offens~,. do~. sis_ .. ~al!u~e .... ~o ~pro:-. 
)t~ 1 provisiOnS _ 81~ prPICipalS 'upon ,' proo( _;,vsde, for the gu1lt of . aCCO~~ltceS;,m~Jcate 
t1hat lhey wer~ aiders· 1md ·.abettors', the ·:-.an. ·l!lten~ ·to_. ex.cl~~e .such ~~r~e~-~-from. 
·court held -'that ·this .1itafutc:.;vU .·not. of. · ~~lDllnal r~sponst~1~1ty? :::W~. ~el~ev.e. t~at 
.-thAt type, and .. continued: :'There . ia 41 _sn ·answcnng thts qtiesti~n_. ~· dJsttn~tton 
much reason. :for punishing ·those . aiding . _a~o.ul~. be n~ted between o~ensea .nccc~­
~an~; abetting'~ -in- •. ,_felony: created by. stat-,.·. s~rdy snvol~mg. the ·coop.e~a:tn;e ac~on . of 
ute_;as<:.ihere· is: _in.-.a;::felony·:~at --common : tw9 .. o~- more ~e~sons ,and_ offe~~es. Yfhl~.' 
.t-·..u·•:=.rr :·. __ .:. - •.. ·. ; .. : . ·, .. _ :;•:. : .~ · :. may be -comnutted by one person .alone; 
a ..... ,· ·, · ,., .. -~•· · ",. ,._. "· · · ~ · .:.( - ··· ~_ · · .. · · .· · W"tb' th 1 clas ·· 'f · ·' ;{-. · ~· .. P::· '~ .. .-..,··· '; .._ _,: . ~. ~·· -.. ·: .. ·· ... s respect: ~o ~ atter s -~.:~ca~~· 
.-:·"'I~ .there.,any. rusott why. ilus gener~.- st ·.seems clear 'that such an ·omJSSlon m 
.~Di~n .1~ W'. ·p.rinciple_. ~.' · inap~~~b~e · ,t~ the · statute· ·is . not generatly · · considered 
:the.· crs.~e ttf ~tgamyl: ·· ~-;;, ... : ·· ':. -'. : ··· ... significant. .. Thus -where statUtes: -.confine 
J/;:Xt ',may: b~~ ·argued ':~t,.i UiaSmuch: .as :the' o~ense. :of. embezzlemen(··. -to':'.agents, ~ 
. ali -,Unmarried penon· is -incapable of' com- . 'employees, :or. persons holding'. a . relation 
_:~~ni' :bigamy .a1 ·a pnncipal :m the first · of confidence or trust toward ·the owner 
'·degrit!;.·therefore.·he cannot be convicted·.· of .· the ··property :misappropriated, · and 
!:of . eoi:nmitting. ··the· offense- ·as: a principal' . make·. no mention of accomplices, persons 
~hi .. the ;second. degree.:· ID ':this conneCtion·: not. occupying . a -fiduciary. relation toward 
':our. attention ·is Called to' Section 4764 ·of ·.the -owner are convicted .of, the· offense 
~the· Code .which provides:··~·'ln··the:case·~a's~accessories or.as princip~s m··the:·sec-· 
\·of eveiy felony, every'. prhidpal· in: the.; ~-ond ·degree. State v • .Nahom,· .. 1931; ,Jn 
!/second· degree: aDd eveiy· accessocy·:··b~.~·LL 183, '133 ·.So.··370. · .And with :respect:: 
~:fore.the fact may be·indicted,· tried, con~: 1.to "the former -class ·of cases, -w~ere the 
~~ ~cted,· ;and.· punished '.in .. aU- respects:· as·. question. involves the· liability ·-of. pers_o!!i .. 
:1f a:prmcipal in the fint -degree·• ~· •. :!*•~ o~er than the. necessary moperatipg, par-~ 
.,Under . ~his. statute ·a- principal in··.'the sec-:·. ty;: there aeems to be no:re&sonable ground~ 
:~~·; .;;;·:- 9 S.E.2~23 ·_: - . :-- -·:~\.: :·:::- '. :· .. ·. . . ' .. : -_. : ·. .. . .. . . - . 

29 



30 

. , •.: • .• • • ., •. - , ... • .... r '\" ; ... , - ~-· • .. I,. Ill!' . ,· • ._ _.·.·~ ·:~ 'ill • • .. • •. • ' .:- ' • 

3M·~ :-\"VL •. :~ ~ :;.·:::·. ·. 9 _SOUTH ·~S1'EBN; BEPO~TER;;2d iSBRISJS. 
~·,_·-_: ... "" ... ·\. ~·--~.:.:~ .';~~· ·.: .. .. : ··,.· ·•• •. ···:.-:~.~~~ ~!\ .... :~.: ·,·_ ...... ,.: :.: .... • •• ~ .. ~~. ".'~ •. r· • •. -. ~ ·' ":' ... .;· 

for 4upposing ·.thai' l. the :legislative . intent .. ~assJsting;. ~ etc;,'r does"/ iiot . -~ter; the ::'natUre: 
was· directed. to :thf exclusion ;of .. the. ~fa-: :of ·:the :oifense:~:-::Hei'remain5'·:a· ·p~'ncip~~ 

:iiilliar liability. of a .third person -who· aids, . ~-' •-'Wheri ··the. statutory >offense . is :~i :Suc:J( 
.and·, abc~ ,·.the ~ c~mmission : of the c~ime.. · a. nature 'that ~it. CannQt be· committed! by~ 
~.Thjs •vi~\\{ has -the· support o~·•ll the .. text :·the principal ~offenderJ_Withou{.the~assist~i 
:~t~rs. '"!'hose· ~or~s ·we bave.:examsned,. ·ance_. . and · 'coop~ation'-£~of·_.··~an.qther,·.:-·o!l4; 
. ![!~. r~f~ren~e· t~ the. c:;r~~_.of, bigamy.~ when' the .Ziobi#!Y 'of.'.iu'Ch :olller'ir 'in' q~u~~ 
'- ... ~:~non, ··.in . his • work . on· Criminal . tion,· it· can.· be· forcefully·-:arg-ued ·:~t ~the' 
.Law~ l~th .. -Ed.,:. :se~ ;'2035, . aa:Ys·:! ·'T~ ·.big- legislat~re had· :in -c:OntCJ:ript~qon:: ··th~ ·. pai-1 
.am~, ',as: .'tO, all ·other.: offenses; applies ·the :·::tit:ipation: of ~e·;" necessa~:v: I coopera!oinr~ 
:law: ·of i principal- a~d ·ac~essof)'., .as herein- ·.y party ·and:' that· · its:i fail1.1re: to· provide~ for~ 
.bdor~ -~Press~d. ; :. WJ!ere : the. offense·: ·is 'the· guilt · of : such . 'party. 'logically. implies~ 
-a .. felony, ·.then . one present, . knowingly. an intent ~not :to ·.make·:such 'party: punish.:~ 
.' ... a~ding and .·.abetting,· even -as .&::party, .is.' able. . Lott'.v."· United· States;··~ · .. Cir.,'-19l~,'i 
. a· prin~pal· in" the second- d~grec:; . 'and .... 205 ~. :.28;-:·46 L.R.A.,~.S:,. 409~.: See ·note~ 
.~~persons promoti~r.:· ~ithout~ being .. pres~nt,' .25 · Viriinia. Lawi· Re~~eyf.; 844,·.~~i~>~! 

3:re . acc.e~.s9r~es: before .. the;'.': fa~~ ... · \_Vhere=· ... ~. our.~ 'bigamy --statute,::: quot~dH :a,bove;': ~:j 
:the .. off_ep~e _js ,.a. misdemeanor, :all: eon~ .. ; 'o~et: person'.:pa~cip~tirig-·m· a ~~igam~us~ 
,..~~~ed ~are. iprincipals.'. ~c;~ also,. ~ille~ .. ;~rriage ·!lith .. a ~~rjeg)P.~rsori·:i~ :~~~ 
.on: Crmunat: 4w, . SeetiQn.- 133(c); · and: tioned.-.three· ... t~es 1ud •. 'Ye! _there :~s· ·.l!o..i 

~ M•y's .Criminal .. Law;· 4th ·.Ed.,: SectiP~ · .. provisipn~_.for~.JUs. or--her:..:pimishment. .. ~" .. ,,-;~ 
·1~-- .... '212'· ... : :.-. ·:.".·.,·,:;:·:•·.:·;·,;,: ......... '·'··"~ .. ·~ .. ·-; •.:.",:: ;.·.~-~·· .: ... · ·,: !·.'t~· 

:: •. ' .. pagei ·! ... ,~.·=···· .... ;~{~. ~- . .. :;.,;,, .. ~·.: ·. :. ·\~·:,"However~: an :exaininatidn!-'o·f:cases"'iD! 
-:,.~_ .. ·-·~~ Jloggus :Y·-.·!State,.l~;·~·~:Ga •. 1.275;·:·:·yolying:·other:·~tah;ltocy~:of!~~s:~f •. ·a:~~ 
.!a :thsrd ,per.son '!ho .~o~~gly. ~d.e~ and . .;. ilar.· natu~e· does~~ot;Jen~ substantsal sup--j 
.. ~betted .. a -~·~ous .. mar~agc;·.by: "':ords:·.of · port· ·to: this;}argument.:"'~'ln .rth~t.:-leadirigj 
.:.c:pcouragernent and -'by hm~s~lf beang -val~: English ·case :,of· Regina N•·;Tyrrell;, 1894,~ 
_ idl?' m.~rri~d at: the: s~e -.?me~: .Y{a$.',_held ·~ J ;Q.B~·,710,.;it'··was ·hetd-;to.:be: no .. offense! 
.. guilty of :b~gamy as a pr1n~1pal ~m:·the .~e~-... :for·· a ·_girlr·between the1·ages; of, thirteen' 

=. 9nd ':f;ie~~e.,: ·,The· c~urt, said:·::~~·. ··:~T.;: ; i' ;and· :sixteen· t~! aid~and·:abe(ai·.~ate:p~r~ 
·;·\'.'f'Suppose~the Rev.·Mr~· Parks:·who' of·-~: son~ in··.the·~ cammission~.of~,the: statu.toiy) 
• ficiated ~s_ :clergyman· in_ .111ariyi~g :Davis;:. misdemeano·f-_ of.: hi.Ving-..:Jinlawful· caiual: 
· and Miss ·Windham, had Jcnowtl that Da- \. kriowledge ·J.of;·r.her:;~~ This .. deCision L·was~ 

• . • ... .,. •. : 'J ... ,. :. . • ' . • • .). • . f • 0 • • ,. .. • • •• ~ .. • • • 

.-v1s wa~ a ,mar~ed m~.at ~~-~me, would·. b~ed;f~oweyer •. ;npt on::~~.mer~.neg~tiyf 
he not luiv~:' .. be~n ··guilty. 'of ·the~.oft'erice -~:ground,'.thaf~-the· .legislature ~mitted t~ p~ 

.. ~f bi&:amt· ~ ·-~~: :~~c~~d ·. ~e~~~ ?;::;_;,· ~. 5:- ~-.:i~·.yi~~: ·-p~s~~i~:Jo~.~~-~~~.f vih.ose: parti~~ 
· . "'And,.i.~ecause. Boggus.: .. was. a: .. ssngle;· .. Pat~~n lt m~sh~~~t-_co~~empl~~ed, :but,·Ot!t 
:man and, ,th~refore, 1 could· not .baye been·. the a&inna~ve·{ground··"that-·,the,··statu~ .. 
convicted .pf . bigamy, · .as .. principal, : . him~. -:was ·passed for ., ~e . .-purp?se ·.of· prOt~;: 
·self if he had married Miss. Windham ·· mg ·women· and g1rls agatnst: themselves~ 
ye~,'. why could ·~e. not .. be .. gvilty. in th~ .... ~d th,.t it !'"o~d. ~e· in:"a~tically ,~mpossib!ct 

. se~.f;>nd d~gree, as present,· aid\pg. and a~~~-:··. ~Q .obtas~ _con~scti~ns ~9er the·: sta~t~· sf~ 
. ='ting Davis?'.,. ·. · .~ .: · ·::. ~-·.. .. · .:: .. '.;', 1t ~ere ~eld .to create. an .~ft'ense 1n, the~ 
·;:. '::... ·.. . ::: ·: ··~ .. '... '. :. . . -~~-.. .. -~:.:woman oi'. girt~: w~U as "in. the .man; P, ct·' 
. ··· In State v •. Waradyr ~91~,. 7~ .. N.J.~ .. Bibbs .. v •. ·:Commonwealth :~ 1921 :; 129 rYI?: 
. ~ • . 75 ~ 9?7;~[~7~], ~ th1rd person who· 768 .106 ·s·E: .. 363 -·~·. ·) .. ·; .. ·;, ~-·~ :. ··_;;'t 

';knowingly -a1ded and··abetted a bigamous·.····'· · • •· .. '~ ··" .~ .. ·l.t>·:t·.:·;.:._: -~-1,~ 
. marriage I wa~ held guilty. as an. aider and- ... /'In· Gebardi_. ... ~t::' ~]; ::.v;~ l!~ited <·statq~ 
abettor of ·the· c~m~. of:bigamy., .;which 1932, 28~ :U.S.:l12, :53·.S~Ct.:.3S :[38],)J: 

· was .theu .a· .misdemeanor in''New Jersey •. LEd.-206, -84:~~·~· 3?0, ·it was _held ~} 
-.The court· said: ... 'The defendant below, a.ltllough . the· Mann. ·Act. includes· specifi.'.: 
-~ougli ;he. did not marry the. woman hi• ·. cally those. who 'aid _or ~ssist' .in .the tranS:~ 

·. 'Self;:was·shown to the satisfaction of. the· · portation. of .wouien.for.-purposes ·of pro.~.~ 
. : jury._ito.'.have':' .been. present. At the:, cere-=: tutiOI\,· nevertheless ·i1. woman •who merely[ 
:. 'JDODy_, ·~ hav~ '~r~ed ·ibe: ;parties to.-~~ ... , consent~ . t? beinp". t~~por:ted' . for:: sU~.~ 
.. "tract: .~e .. mamage, . ·and ~ to have. . asded · • purpt;)ses: :wsthou.~ pvmg .. further .. ·atd or~ 
: them.'iu--various, ways. in .·so eontracting· .assistanc~ was I!Ot guilty ~f·a. v.iolation:of~ 
-.it.;: He·~was thus··a~.direct partidpant··in ·:the.:Act.. -In ~is':case,.-the failure of:-9>~·'1.! 
. th,e.-·.crFe•a~. ~-princip~ i~:~e;sec?Dd d~~·-··gress_.ex~res~l)':.to';proyide.for ~e .. ;Pl;l~is. 
gree, .• ".tl'he .,faCti ~at. he .. :1s .. de~cr1bed ·:lD· ··~e{lt 'of ~e·~~oman transported •was, gJVel1~ 

. the: indictment• ~s-~betting,· -~ciunseling,· ~nc(: .as ·~ Teas~ri lor.~~~.; d~cisi~~. ~but~ ~c~f~~~ 
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. ,356 ::r.~a.·.;: ·_ · ·' ;:~ e· SOtr.mi:EASTERN~JlEPOBS~~l2c(SERDDS " 
• : · .. : .• · ._ ... ·. . • '-. . . ' ~ ; ~... ·. .. • ...:·. 4,.;.. =-~: .··=···"... .: ! ... ~ . ~ :'. ,._ •• ·, := '::. \ ·: . ~:;. 
'·1.·/'0ur.,condusions· drawn 'from•our.:ex: .was maniecf before.-she entered into said:. 
: Smination of cases irivolving.other statutory _:.bigamous·. reiation 'with . him, would ·come: 

. ·'offenses ~are'. supported. :by ·.the :·onlY.~:two · ;lUlder.-~~e .pr~visions of o':lr:Jaw~;rc;lative~ 
··:decisions.of which-we·are aware that-~- to accomplice testimony,.wh~·.she:bec:ame. 
,.; .. volve.1be·Jiability"~of .the JUUDarried"i!J)arty ·~:.~i~essd~ the· ·cas~~'.; .i. ;~:.··!-·~~!'.~ .\·~·:.: 
.: .. who knoWingly :·enters -;~nto. a·. bigamous .:•· ,-••In-·commenting ·on this ·aecision ,.MayS.' 
__ ,m~~ge,.:~here'there j~,n~.express·~ta~- ·:;Crimi~ Law,i:4th :Ed.,·!~eCtion:J38 says~~ 
;:.:.=tory,·provJs.s~n-~fo~ ~u~·li.ab~bty •. ~ ~··;·,'.· :·· :·• . -~~u~.~ .hoJ~i~g _app~rs t~ -~~~.~~erall)'~ 
:•:r·:~·"In Regina v. ·BrflWn and Webb~ ·1843, ;1 _qpnece~sacy: .•.. st~tutes whs~ _.,punl~h·,~·~1; 
. -~Qlr. -:& _J{. ~144, 174 English Reprint 7.5'1, ·.·.pn~a~ned ,persoQ .whc, kq~~g~y~~f11~S' 
~ 'tb "En ·1• h b" · · .. · · · 1 · the ·spouse of another ' · · ·, • :·; ... e .. g1s: •P~t;~tat~te.~re~SYJ,~o-"i_. · . . . . :·<·~.:-~·;·.,·::( ... !.~:,·~'·;p,!.: 
::. Vl~~d that /every ,.Per~on 'co~nselling, ~ud- ').: •• •~Judge: Justm :.-Miller,· ;\o1l!.itb~. ;:Un1ted_~ 
., '~ling,., arid abetting such :offend~r. shali'J)e •.States .Cour.t .. of :Appeals .for.: the. District. I 

·._.guiltY of felony,' !fGeo: IV, c.- 31, s. '22, .of Columbia, in.-his . .book:on,Criminat.Law~; 
· b~t incl~de~ no· express· ment.ion of _the ·Section .133(c), :.written. in ·1934 when~:he·: . 
. unmarried, p~rtY· to· the marriage:· An un- .. was Dean~of -the School ~of:.La\Y _of•Duke'_' 
. ~a~tied..: plan . ~ho. knowingly . married .a I University,! said :, :'The statutes of ;some .of 
.JQiu:ric;d 'woman' was convicted under .. the .. states· expressly ·make .the; comp'etent _party~ 
.sta~te,. 1LOrd .'Penman, .. c.· ]., ~elling'.:the· .tP.'.the bigamous .. marriage :crimincdly liable~ 
j~ry:.· /)Vi~~- i:egard ~o the o.ther, prisone~, ,if he ?r. she knew of the first ~arriage,.and,~ 

•-' Webb, you are to -say whether be counseled .. even m the· absence .of. such a .statute, he ·or.i 
:-_:t1rs.·:~r~w~}o c~m~~!:Jh)_:~~lony;·b"t ~~o . she ~hould. be.-liable .as. a -princ~~al .. ·:in __ ~e~ 
: .con~~~~t~ I ~e ~ff~ns~ ~ .~~~J. ·I. ~~Inn~. tliat,_·.-.secon~ fiegre~, :o~ pnnCJ,ple.'_.~~·!;l!--·~·,.·!:·. ~ .. ::-:-:~:; 
·.~e. ~ust:~~:~li~.-to; h~~e ~~~that _she·.-\ The 'judginent.:of·.the trial.~urt~wiU ~': 
··:w~ a .mart:ted WQman.· . You wdl say on :reversed and annulled and··an'":'order\ will, 
; .. th( ~v.i_d~c~ -~~~~~t y~u. ~re~~~:~~~e~ ..• ~t.,.~·be entered.; by·. this court ·di~cha'r~ng the:f 
.he -~~~ .. ~L :: . .. ;·· · · · ~"':. · .•. · •. · ... ···. · .• ··~~·:·:accused' from- custody •. :,.-:.. ·~.r;ih, •. ;~ .. t'~·:::r·~ .. ., ......... '··. "• ·'·'··· .. ,. '·-·.·=···· .,,,_,_ .... ,~ .... .......... ..,...,•. ' ; :-:-·4 .... :-~;-:-. 

·.:.-i ,{'In .Burgess 1V• State, 1920. ~~ Tex,Cr.R.. "'~··;Revers~~ ·.!oc. ~-:·':: •_: ... ~ .:::.·(_:.·~··' ;t~~t'::'··· :. :::;;._F. 
·. 14(). 22~ S W 182 183 h . th" ·.• ' '· •· .·, · 1 

• •• ···• '· ·.r • "·.: •' .• ,, .. ,. ,.}; · · • • •· t ef#!'. was ftft sng ·"'··~ : _- ·'. •' ., .. i ~~ (';. "••. ·I t.• 1
' o.'!,' .. ·; • ;,.•. •• ., .tit: 

• I . . , . • . • • , , • • '"'.I: I. J ··':' • . • • . . . • .. . \ .• .. . (' :. • ~ ; ~ . • •. . , . . ··-
.·,in -t~·.Texas)igamy sta~te providing for .:~1/,f,~i;):·~:::~;.!; .. ; • r-; '-:·.,~: .... ':,: :"J::i:;;~:·~fr.{ .. ~:~~~-. 
th • h f . 0 B . . •. • ,.. • . ... I , ..... , •.•. ; · .. T~ 

·1 .~ ~JJDSS ment P. ~~CQJJ?PhC~J •.. n_e. ur~ ·~ ... ;·;::;·;:~:~f.j. -~-,m~~~~~~,m~>:::·~~·?·~~~::~:~;,:·.·.~~~ 
•. ft;$$, .w~Q bad bee.n convscted. of the felony l· • .'!.· . "'·. :-:.., ; .. ) . 1 · "" •• • • ... '·'").\ •• ;•.:''. -~··I·'~Y ,._. . fb" .. ed. th ... f I .£'·'"······:~. , ........... ·• .·. ~·· ··r.:.1~. ·l·•·····~,..;~. 
· .9 IPillY, ~~s1gn ... ~.·e.rror. .e:re usa .OII·.·~t'"'~'-k1pt:i';..:•t/l-: t ~-~.t:.r-:·~·f:••J.\':u-r:.~-;;nr•T;·)h~.·:}·'' 
• th . 1 -'- th I ' f · ... '.. .• ··. · . •· .... . . · ' .. . '· .. ·. · '· . . ' .... •· · -~ ~ . • . . _c; .~ru~ .: .. ~urt:;to. ~~;uarge. e_ . ~w.~o ~~~.~-:••V.hs,f,! .~u1:t:r :,.,.:l;;:.~.,· ~:·! ·i:· .. ·1 ·:tt;cr:;:p:_:.:·~t.:!' 

complice .testimony flS applicable, to the 'j.,~·-.=~H··0r·.,TY.' ~0• F. N .. o."RF.O;LK• ...... _..H,::A.:L·,;lff.~~:Cj;' 
J. •• • •••• , . . . .... v: ... t. 

_unmarried woman (a Mrs. Evan~) w~o was_,~;~::·, ..... ~- ... , , ............ , ~·.t· .. · .•... .-.~;t :~r-:;.~ . . . ' . . .. . ,.. . ._, . . . ' ~ ..,. .... ,,. 
. the ot~er))ar.ty_ ~o ·the l»igamous' •parriag~.' ·~f Supreme:-Court· ot: AppeatS. of. Vlrlmi;.:·1.:1 
~fh.~. T~:~ ;Court: of. C~illlit;~a.~ ApJ!e~J~,. o~ -~J ·.:'. ·f.·. :-... ·~·:it ~une :io ·1940. 1:-::'i.::~ . ·~: ... . ~~~~! 
·th~. ongmal ,hearing, affirmed the action.--.~~;,.· .• ~~ ·.>.::.. ·· ~,.. .• :.;.rl!'l .. ·.~.:~-:~'1£ 
_of ~e· t~ial court, sayjt:tg: '. 'This cou~ has . ;..; · · : Reliearlng :nenled Sept. 11, 1.940~1. :~\:~·~ 

f h ld h . . . 1" . . . . l ·.~-~ 
.o_ten e t at one 1s not an accomp1ce \

1
· A. I 

1
. ·d ~989 ·.·:, j.:!::;;· d :~··:·~; 

·W~O ~n~ot be _pro~ecuted for ~e offe~$e · ·.· •. ppea ~~ e~ro_~ . . . , ~.. · ~-: 
.'~-~~~-~hich th~ .~CClJsed is ,charged. . •. • . ~ . ·; After.~ jurr a verdict_ has ~teen. appro~~.; 
,It goes without saying that· .Mrs:. Ev~rii, _by a trial co~rt, revleyt'~ng ~urt lD deteJ'DllD.,!, 
·could no~ be· prosecuJed for. the offe~s'e .'of .. Ins wl&ot~ar ·. avl~onc:o .. aupporta ;~uey'M .Jln~~ 
.·bjgamy: :,·she. not' having. a ·lawful spouse. lugs will ~n.slder. f?nlY so !Jll:lch_ of th~ ~~-) 

. then Jiving.'. On rehearing, however, .the denee as 1s f~vora~le t~ the ~revB.lllng ~~111._t 
·Court, .'after a careful examination·of:the ~~ It such evl,dence. Ia ~~~~~ an~ su~! 
authonties' -reversed ·its. holding that. Mr,. c:lent to sustain th~ verdict, lt .. ls not to be.; 
E . discredited because .of eontradlatlons. ·. · '. ~:i. · vans was not·an accompbce. ·.After quot- .·· · . . · ·· · ,: .•.•... ·,_ · ..... :· •·,:!'-:-• 
big Wharton on-.Criminal Law, llt]l·Ed.-,.-·2.;.Trlai Pl40(1)'. :: .!_.·._' ···; .•. :.:·.-·:.:": '>·~.f 
·Sectio~s· 2018 and 2019, the Court ·held .. ·, ··The 'jury are: the 1.·&ole~·,judges·.:ot :th;; 
that on~ .. present, knowingly ;.aiding'. and . credlblllty:of the witnesses.·.·!.~- . .-!~· :, :···;. ;:£ 
a~ettin'g a .bigamous marriage, everi .. as·a .. · · ·: ... ·· ...... ,;·~··.··' .'.:.,-...'! ~:~;:;:~:-<!·';··--~:~ . 

. J•arty, ·is. a principal. . The Court further 3. ·Automobiles .~308(10) •: r ~~ .... :··::· .•. ::.: .:{; f~ 
~id; .. .;'If . Mr •. Wharton ··is correct, and . -:· . ~'action against ~unlclp~l :eorjJoratlo~~~ 

· it must be con~eded that ·no authorities by,automoblle pa.Ssenger who .sufrered,loJu-.! . 
. holding to the: contrary'are'before us, then·. rleS ~ben auto~oblle WSJJ ~rive~~;.~yer,d~.~ 

·, .Mrs. ~vans, -..if- .. she ·.knew . that ,ppellanf · ln' a ~t, . whether sole proximate en~ J 



MEMORANDUM OF LAl-1 IN SUPPORT OF MOTION TO STRIKE 

1. What must the Commonwealth show in order to establish 

a prima facie case of criudnal intent on the part of a corporate 

officer for acts done by or on behalf of the corporation? 

In Bourgeois vs. ·commonwealth, 217 Va. 268 (1976), the Virgin· a 

Supreme Court reversed the lower court ruling, and held that the 

evidence had been insufficient as a matter of law to hold the 

defendant criminally responsible for acts done by the corporation. 

Mr. Bourgeois had been charged with larceny by false pretense 

because the corporation of which he was President had received 

duplicate payments for services provided on twenty-four separate 

incidences. Although the Commonwealth had only been able to 

connect Mr. Bourgeois directly to one of the payments, the argumen 

on appeal was "that Bourgeois as President of Revco controlled its 

funds, was responsible for criminal acts perpetrated by the 

corporation, and could not now hide behind the corporate shield." 

217 Va. 273. A Supreme Court ruled in this matter that "where the 

crime charged involves guilty knowledge or criminal intent, it is 

essential to the criminal liability of an officer of a corporation 

that he actually and personally did the acts which constitute the 

offense, or that they were done under his direction or with his 

permission." 217 Va. 274. 

In the case before us today, Section 43-13 of the Code of 

!
Virginia states that prima facie evidence with intent to defraud 

may be shown by the use by the contractor of any money paid to him 

under the contract for any other purpose before paying the subcon-

tractor. The general contractor in this case was Brandy 

Construction Co., therefore, the·· Commonwealth is required to go 
33 



the extra step and show that Mr. Greenwalt as a corporate officer 

actually and personally used such money, or that the use was done 

under his direction or with his permission. There has been no 

1
evidence produced showing that any of the monies received from 

Union Bank and Trust were used by Mr. Greenwalt personally, or tha 

any of the monies received.and used by Brandy Construction Co. was 

done so under Mr. Greenwalt's direction or with his permission. 

Respectfully submitted, 

bje~;ld 
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268 BouRGEOIS v. CoMMON\VEALTH, 217 VA. 268. 
Syllabus. 

lllitbmonb 

BauCE E. BouRGEOIS v. Col\·lMONWEALTH oF VmGINIA. 

September 2, 1976. 

Record No. 751161. 

Present, All the justices. 

(1) Larceny by False Pretenses-Elementa. 

(2) Evidence Other Criminal Acts-Fraudulent Intent-General Scheme 
-Corporate President. 

1. In order to convict one of larceny by obtaining money by false pretenses, 
Commonwealth must prove (1) intent to defraud; (2) actual fraud; (3) use 
of false pretenses for the purpose of perpetrating the fraud; and (4) accom­
plishment of the fraud by means of the false pretenses used for the purpOR. 
that is the false pretenses to some degree must hne induced the owner to part 
with his proprty. False pretense must be a representation as to an existing 
fact or a past event. 

2. It was error to admit list of 24 inst:mces of duplicate payments received by 
corporation for training students under \'Ocational rehabilitation program, one 
payment from Commonwealth and duplicate payment from Student. Common­
wealth failed to establish that defendant, pres1dent of corporation, had any 
connection with the duplicate paymentS recci\·cd by the corporation. When 
crime charged involves guilty JCnowlcdge or criminal intent, at is essential to 
the criminal liability of an officer of the corporation that he aaually and 
personally did the acts which constitute the offense, or that they were done 
by his direction or permission. Evidence is insufficient to hold defendant 
criminally responsible as a matter of law for the duplicate payments received 
in all but one instance listed. Consequendy it was error to admit list. Error 
was not harmless since Commonwealth relied heavily on list, at trial and on 
appeal. to show fraudulent intent. · 

Error to a judgment of the Circuit Court of the City of Richmond, 
Division II. Hon. Frank A. S. Wright, judge presiding. 

Rwersed ll1ld remtmded. 

Robert H. Patterson, ]r. (W. Cllfter Younger; McGuir,, WoO'ds . 
6- Battle, on brief}, for plaintiff in error. · 

Gilbert W. Haith, Assistant Attorney General (Andrew P. Miller, 
Attorney General, on brief), for defendant in error. 
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CocHRAN, J ., delivered the opinion of the coun. 

In a jury trial the defendant, Bruce E. Bourgeois, was found guilt. 
of grand larceny, and his punishment was fiXeCI at confinement frr 
two years in the penitentiary. We granted Bourgeois a writ of errC' 
on limited grounds, to the judgment order entered on the jury verdi.: 
to consider his challenges to the sufficiency of the evidence and t 

admissibility of certain evidence adduced against him. 
Bourgeois was charged in two indictments with grand larceny. T 

Commonwealth proceeded on the theory that Bourgeois had obtainl 
money by false pretenses in violation of Code§ 18.1-118 (Repl. V'c. 
1960).1 By bill of particulars the Commonwealth alleged, as to d 
first indictment, that Bourgeois collected and received $200 fro: 
Everett Dandddge as payment for services and thereafter falsel:· 
feloniously and with fraudulent intent caused the Treasurer of Y'i 
~inia to make payment for the same services. Concerning the secor. 
mdi~anent, the Commonwealth made a similar allegation in respe' 
to a specified sum collected by the defendant from Bennett Durhar 

At the conclusion of the Commonwealth's evidence, the defenda: 
moved to strike the evidence as to both indictments, and this moth ~ 
was overruled. The defendant introduced no evidence and renew, ~ 
his motion to strike, which was granted as to ·the second indictrnei 
but overruled as to the first. After the jury returned a verdict of gull:· 
as charged under the first indictment, the uial court took under a 
visement but subsequendy denied the defendant's motion to set asit 
the verdict because of insufficient evidence. 

The evidence sufficiently established that Bourgeois was preside~ 
of Revco Tractor-Trailer Training, Inc. (Revco), a corporari 
which provided instruction for individuals interested in learrung h· 
to operate trucks; that the Department of Vocational Rehabilitation 
Virginia (DVR), functioning under an agreement whereby it : 
ceived matching funds from the federal ~ovemment, made rehabil: 
tivc services available to physically, emononally and mentally disabl! 
and handicapped persons for the purpose of enabling them to adjt· 

1 Code 5 18.1-118 (Repl. Vol. 1960) provided: 
"Obtaining money or signature, etc., by false· t>reteDae.-11 any person ob 

by any false prete~se or token, from ~ny person, wuh inte.nt to defraud, mo~cy 
other property wh1c~ may be. the subJeCt of larceny, he shall be d~emed gu~~­
larceny thereof; or if he obtam, by any false pretense or token, w1th such u::c 
the signature of any · person to a wruing, the false making whereof would . 
forgery, he shall be confined in the penitentiary nor less than two nor more ~ 
ten years." 
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to their disabilities and return to gainful employment; that Revco was 
a "vendor" in the DVR nomenclature, in that DVR had contracted 
with Revco to provide trai~ng services for DVR students, or 
"clients"; and that DVR esrabbslied the fee rates to be charged by a 
vendor who, after receiving the required authorization from a DVR 
counsellor, furnished services to a client. 

Robert Brockleshurst, Jr., a Regional Director of D VR, testified to 
the procedure utilized to pay a vendor for services rendered to a DVR 
client. A DVR counsellor, cognizant of the fee rates approved by 
DVR, determined whether the client qualified for particular services. 
He then arranged with a vendor for the client to receive the appro­
priate services and authorized payment from DVR funds. After the 
client received the authorized training the vendor sent to the counsel­
lor a progress report and a bill for services rendered. An invoice was 
prepared by the counsellor and forwarded to the state comptroller, 
who issued the check to the vendor. By regulation DVR was required 
"to make use of any other financial resources, of the client before 
committing DVR funds. 

Brockleshurst testified that in May, 1972, it came to his attention 
that in certain cases counsellors might not have been following the 
proper procedure. Ascertaining that Revco was the vendor in some 
of these cases, Brockleshurst visited the office of the corporation in · 
June, conferred with Bourgeois, whom he knew to be "the adminis­
trative head'' of the business, and examined the Revco files concerning 
DVR clients. 

On July 20, 1972, Brockleshurst met with Bourgeois and" examined 
a list prepared by Bourgeois showing the amounts paid by the Com­
monwealth for 76 DVR students trained by Revco. The name of 
Everett Dandridge was on the list, together with a notation that DVR 
had paid to Revco the established fee of $795, the amount authorized 
for his training instruction. Brocldeshurst found, from his own inves'7 
tigation, that of 8S DVR students uained by Revco some had per­
sonally paid money to Revco, and that Revco had also ultimately 
received the full amount of tuition charges from D VR. On August 
9, 1972, Bourgeois presented a list to Brockleshurst showing such 
duplicate payments and wrote out and delivered to him a check pay­
able to DVR for the total amount of the overpayment. 

Over the defendant's objection, the trial court admitted into evi­
dence as Exhibit 4 that list, identified by Brockleshurst, revealing that 
duplicate payments for 24 DVR students, including Dandridge, had 
been received by Revco in the aggregate amount of $5,860. The 
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amount of the overpayment for Dandridge was $200. Brockleshurst 
testified that Bourgeois informed him that these snidents applied to 
Revco for training, paid certain amounts at that time, and subse­
quently were referred to D~, wher~ counsellors authorizqd pay-
ment of the full amount of tu1aon. · · 

On cross-examination Brokleshmst testified that Bourgeois stated 
that the discrepancies had arisen "because of problems in his book­
keeping system". The wimess conceded that he had reported to his 
superior that DVR had authorized all the funds which were paid to 
Revco and that Revco "had followed the authorizations and pro­
cedures". Brocldeshurst also conceded that DVR had reinstated Revco 
on the list of approved vendors. · 

William Creekmur, a former DVR counsellor, testified that here­
ceived Dandridge's name -from Bourgeois, who was aware of Creek­
mur's "need for clients" so that "the counsellors would look good, 
the Department would look good, and it would result in more federal 
funds" for his unit; that he had used Revco as a vendor; that he had 
dealt only with lJourgeois at Revco; and that he had prepared the 
DVR file on Dandridge. Although that file noted an initial interview 
with Dandridge on April 3, 1972, listed as the referral date, Creekmur 
admitted that he had never met Dandridge and had acquired all the 
information about him from Bourgeois. Included in the file was a case 
plan for Dandridge, which forecast payment of S79S for one unit of 
training as a truck driver, and a copy of the Revco bill for the full 
amount of his tuition. 

Creekmur· funher testified that the Revco bill was forwarded to 
DVR by letter dated May 8, 1972, signed by Bunny lmburg, Bour­
geois's secretary. Both the letter and the bill were typed on stationery 
bearing the printed name of Bourgeois as president of Revco. Typed 
at the lower left-hand corner of the letter were two sets of iniaals, 
separated by a colon, corresponding with those of Bourgeois and­
Bunny Imburg. Denying any knowledge that Revco had collected 
money clirecdy from Dandridge, Creekmur insisted that, if he had 
known of this payment, he would have subtracted it from the author­
ized tuition payment made by DVR. Creekmur conceded, however, 
that if he had performed his duty of interviewing Dandridge he would 
have discovered that this client had already partially paid Revco. 
· Dandridge testified that he had never heard of DVR; that !Je read 

about Revco in the newspaper and applied in person to Bourgeois; 
that at the first meeting he signed a contract with Revco to obtain 
instruction costing $795 and paid Bourgeois $200 in cash, for which 
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he obtained a receipt. The receipt and a copy of the contract, both 
dated April6, 1972, and signed by Bourgeois on behalf of Revco, were 
admitted into evidence. At th~at time Dandridge learned from Bour­
geois that in some cases a student might qualify for financial assistance 
from the State but that if Dandridge coUld not obtain such aid, upon 

· complet!on of the course, Revco would arra~ge for him to pay the 
balance m monthly installments. 

Bennett Durham, a DVR client whose name also appeared on the 
list of those who had personally paid to Revco money which was later 
duplicated by DVR payment, testilied that he did not know Bour­
geois, but had paid $69 S in two payments to Bourgeois's father, whom 
he identified in court. Consequently, the trial court found the evidence 
insufficient as a matter of law to connect Bourgeois with the Durham 
duplicate payment. 

Proof that the accused obtained money by false pretenses will 
sustain an indictment for larceny. Bateman v. Co11tlllonwealtb, 205 
Va. 595, 600, 139 S.E.2d 102, 106 (1964). 

[1] In order to convict one of larceny by false pretenses, however, · 
the Commonwealth must prove four elements of the offense charged: 
(1) an intent to defraud; (2) an actual fraud; (3) use of false pre­
tenses for the purpose of perpetrating the fraud; and ( 4) accomplish- . 
ment of the fraud by means of the false pretenses used for the purpose, · 
that is, the false pretenses to some degree must have induced the 
owner to part with his property. Anable v. Co1N1110'TJ.wealth, 24 Gratt. 
(65 Va.) 563, 567-68 (1873). See also Hagy v. Co11111lonw~alth, 168 
Va. 663, 190 S.E. 144 (1937). Moreover, the false pretense must be 
a representation as to an existing fact or a past event. HubbllTd v. 
Commonwealth, 201 Va. 61, 109 S.E.2d 100 (1959). 

The Commonwealth's case against Bourgeois was grounded on the 
premise that he had requested authorization from Creekmur for the 
full tuition for Dandridge's training when he had already received · 
from Dandridge a partial tuition payment of $200 on account. On 
appeal the Commonwealth has taken the position on brief that the 
Revco bill for $195 constituted the false pretense, although the Com­
monwealth had conceded at trial, and the trial court had held, that 
Revco's subsequent billing of DVR for the full tuition of $79.5 was 
not a "token" of false pretense within the contemplation of the statute. 
In argument before us the Assistant Attorney General insisted that 
the false pretense was the failure to advise the Commonwealth that 
partial payment had been received, so that the offense could have 
been committed by a combination of failure to disclose and subsequent 
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submission of the bill. Reliance solely ·on the bill was expressly dis­
avowed. 

We cannot say that .the Commonwealth's evidence, exclusive of 
Exhibit 4, while obviously weak,· ~s insufficient as a matter of law. In 
permitting Exhibit 4 to go to the jury, however, the trial court com­
mitted error which requires reversal of Bourgeois's conviction. 

This exhibit, listing the duplicate payments received b~ Revco for 
24 students, was introcJuced for the purpose of showing the payment 
made by Dandridge and co show a common scheme to defraud. The 
trial court admitted the exhibit and testimony relevant thereto but 
cautioned the jury that this evidence was admitted "only for the pur­
pose of bearing on the intent of the defendant" in receiving the pay­
ments for which he had been indicted. 

Where a material element of the crime is the fraudulent intent of 
the accused both the c0miJ1onwealth and the accused are allo\ved 
broad scope in introducing evidence with even the slightest tendency 
to establish or negate such intent. Page v. Co11t11t0nwealth, 148 Va. 
733, 741-42, 138 S.E. 510, 512 (1927). Thus, where an accused 
has perpetrated similar frauds and by false representation obtained 
valuable consideration, evidence of such acts has been held to be ad­
missible as bearing on fradulent intent. Hubbard· v. Co1tt1nonwealth, 
supra, 201 Va. at 67, 109 S.E. 2d at lOS; Trogdon v. Cormnunwealtb, 
31 Gratt. {72 Va.) 862, 870-71 (1878). Introduction of such evidence 
has been limited to evidence of other crimes which constitute a part 
of the general scheme of which the crime charged is a part. See. Kirk­
patrick v. Cormnonwealth, 211 Va. 269, 176 S.E.2d 802 (1970); 
Walker v. Co1fl11101l'Wealtb, 1 Leigh (28 Va.) S74 (1829). 

In the present case, the Commonwealth failed to establish that 
Bourgeois had any connection with the duplicate payments listed in 
Exhibit 4, except for the DanC:iridge payment. Indeed, no evidence was 
adduced to identify the recipient of any other payments made by 
stud~nts, except the two made by Bennett Durham. And it was the 
uncontradicted testimony of Durham that he paid, not Bourgeois, but 
Bourgeois's father, who was also employed by Revco. Thus, there 
was no tvidence that Bourgeois had knowledge, when full tuition 
payments were received from DVR funds, that Revco had already 
obtained the partial payments from the 2 3 students, other than Dan-
dridge, listed on Exhibit 4. . 

The Assistant Attorney General urged in oral argument th~t Bour­
geois as president of Revco controlled its funds, was responsible for 
criminal acts perpetrated by the corporation, and cannot no·w hide 



274 BoURGEOIS v. CoMMON\VEALTH, 217 VA. 268. 
Opinion. 

f-behind the corporate shield[However, the general rule is that where. 
) the crime charged involves guilty knowledge or criminal intent, it is 
.. essential to the criminal liability of an officer of a corporation that he 
! actually and personally did the acts which constitute the off~e, or 
\ that they were done under his direction or with his permission State 
\A. TbomllS, 123 Wash. 299,212 P. 253 (1923); Annot., 33 A.L .• 787 

(1924); 19 Am. Jur. 2d Corporations,§ 1390, at 787 (1965); SO Am. 
Jur.2d LllTceny, § 79, at 249-50 (1970). An officer cannot avoid 
criminal responsibility for an illegal act on the ground that it was 
done in his official capacity or through the instrumentality of the 
corporation which he controls and dominates and which he has em­
ployed for that ~ur~ose. State v. Picbeco, 2 Conn. Cir. 584, 203 A.2d 
242 (1964). Ana where the business itself involve~ a violation of the 
law all who participate in it are liable. Crall 6- Ostrmders Case, 103 
Va. 855,859,49 S.E. 638,640 (1905). See Carolene Products Co. v. 
United States, 140 F.2d 61, 65 (4th Cir. 1944). 

In Revell v. Co11m1onwealth, 215 Va. 708, 213 S.E.2d 756 (1975), 
an embezzlement case, we considered the status of the accused who, 
one witness testified, "appeared to be the boss" of the business. In the 
absence of evidence that his position placed him in control of the 
other employees or funds of tile comp,any which received the benefit 
of the embezzlement, we reversed the accused•s conviction. . 

In the present case, there is evidence that Bourgeois was president 
of Revco, but there is no evidence that he controlled its employees 
or funds, or that he was the alter ego of the corporation. As president 
he alone signed the Revco check to reimburse DVR for the auplicate 
pa~ents, but the check contained another signature line for the vice­
president, permitting the inference that the vice-president also had 
authority to sigtJ. checks for the corporation. There is no evidence as 
to the extent of Bourgeois's authority, the number of other officers 
and employees of Revco and their respective duties, or the business 
procedures of the corporation, from which knowledge of any wrong­
acing by other Revco officers or employees might be imputed to 
Bourgeois. Therefore, the evidence is insufficient to hold Bourgeois 
criminally responsible as a matter of law for the duplicate payments 
which Revco received for training the 2 3 DVR clients. Consequently, 
the ttial court erred in admitting Exhibit 4, without requiring that it 
be supported by evidence, which was never adduced, that Bourgeois 
knowingly caused the duplicate payments to be made. 

We cannot say that the error was harmless. The Commonwealth 
relied heavily upon this exhihit, at trial and on appeal, to show fraudu-
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lent intent on the part of Bourgeois. It may have contributed signifi­
cantly to the defendant's conviction. 

Accordingly, the ju~gment of conviction is reversed, and the case is 
remanded for a new tnal. 

Re'Uersed tmd r"emlmded. 
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MEMORANDUM OF LAW IN SUPPORT OF MOTION TO STRIKE 

(Point #2) 

To constitute a prima facie case, the Commonwealth must have 

provided evidence that: (1) the defendant is a contractor; (2) 

he intended to defraud; (3) by using funds, or any part thereof, 

paid by the Union Bank and Trust Company to Brandy Construction Co 

under the Bishop contract for any other purpose than to pay person 

performing labor upon or furnishing materials under the Bishop 

contract. 

Evidence must have been introduced of Mr. Greenwalt's intent 

to defraud, which the Commonwealth has not done. Section 43-13 

does, however, state that if the Commonwealth in its evidence 

has demonstrated use by Mr. Greenwalt of any monies paid to him 

under the contract, before paying all amounts due or to become 

due for labor performed or materials furnished for any other 

purpose than paying such amounts, that the prima facie case shall 

be presumed. 

This cas~ concerns a cost overrun and it is logical to under­

stand how some of the subcontractors and material men could remain 

unpaid if all of the funds received by Brandy Construction Co. wer 

used to pay other subcontractors and material men first. There 

is no evidence before the court that this was not done and that al 

the money received by Brandy Construction Co. was not disbursed to 

other subcontractors and material men. This is basically an 

embezzlement type of crime and there is not tracing that funds 

received under this contract were used for any other purpose 

whatsoever. If some use of funds from this account had been 

shown to apply to the benefit of Mr.·.Greenwalt, personally, the 

possibility of this checking account containing funds personally 



contributed by Mr. Greenwalt earlier or being rightfully due to 

1

Mr. Greenwalt from the construction of other houses has not been 

obviated. 

The Supreme Court has truly indicated the type of personal 

and direct intent to defraud which it feels is appropriate to 

sustain a conviction under this statute. Overstreet vs. 

Commonwealth, 193 Va. 104, 67 S.E.2d 875 (1951). In the Overstree 

·case, a corporate officer showed bills and checks to a homeowner 

in Prince George County and directly represented that such bills 

were to be or had been paid which constituted direct fraud on the 

part of the defendant. The defendant put forth no evidence so 

that he failed to meet the burden of going forward which existed 

lin the statute at that time and which has now b~en removed from 

lthe statute. The court referred to the defendant as "arrogant, 

elusive and evasive." There was no evidence that any payments 

had been paid to anyone providing labor or materials under the 

contract. There was one job involved in this checking account 

and evidence that checks left the account for the sole personal 

use of the defendant. 

In the case before the bar, there is no direct fraud in 

evidence; no burden on the defendant to "go forward" with any 

documentation; no evidence of arrogance, elusiveness, or evasive-

ness on the part of the defendant; there is evidence that several 

payments for labor and material were made on the job; and no 

evidence of funds diverted to personal use whatsoever. Consequent y, 

lno intent could reasonably be construed from the evidence before 
I 
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the court under the standard of sufficiency of evidence as stated 

in Limbaugh vs. Commonwealth, 149 Va. 383, 140 S.E. 133 (1927). 

Respectfully submdtted, 

w·!lljl.;ilf/liineld 
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·we the jury find the defendant guilty of. misappropriatio 

of funds as charged in the indictment and fix his punishment at: 

:1' J-coo. oD ;::../ IV€ 
/# 

Foreman - ~ 

OR 

We the jury find the defendant not guilty. 

Foreman 
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VIRGINIA: 

IN THE CIRCUIT COURT OF SPOTSYLVANIA COUNTY, JULY 21, 

1981. 

COMMONWEALTH 

vs. 

ALVIN E. GREENWALT 

This day came Mark S. Gardner, the attorney for the 

Commonwealth and Alvin E. Greenwalt, the defendant, who stands 

indicted. for a misdemeanor, to-wit: Misappropriation of Funds 
I 

as charges in the Indictment, appeared according to the conditions 

of his recognizance and came also his attorneys, Thomas L. Bricken 

and Walter J. Sheffield. 

The defendant by counsel filed his memorandum of law in 

support .of motion to dismiss based on former jeopa~ and memoran­

dum of law on the burden of going forward with evidence on both 

of which motions the Court heard argument by the Connnonwealth and 

the defendant, which motions were overruled and exceptions were 

noted. 

Whereupon the accused.waived the reading of the misdem­

eanor Indictment and pleaded not guilty to said Indictment, which 

plea was tendered by the accused in person, who requested trial b 

jury. 

The Court then impanelled thirteen qualified jurors, 

free from exception for the trial of the defendant, in the manner 

provided by law. Whereupon the Attorney for the Commonwealth and 

the attorney for the defendant each alterna~ly·· exercised their 



rights to strike the names of three veniremen from the panel, as 

provided by law, and the remaining seven jurors, constituting the 

jury for the trial of the defendant, were duly sworn. 

After opening statements, the Court and jury heard the 

evidence presented by the Commonwealth. At the conclusion of the 

Commonwealth's evidence, the attorneys for the defendant filed his 

memorandum of law in support of motion to strike which motion was 

overruled and exception was noted. The evidence of the defendant 

was presented and concluded. At the conclusion of all of the evi­

dence, the attorneys for the defendant renewed their motion to 

strike the Commonwealth's evidence on the same grounds, which 

motion was again overruled, exceptions to both of said rulings 

the defendant duly took. 

After hearing the evidence the instructions of the Court 

and argument of counsel, the jurors were sent to the jury room to 

consider their verdict. They subsequently returned their verdict 

in open court, in the following words. "We the jury find the de­

fendant guilty of misappropriation of funds as charged in the in­

dictment and fix the punishment at: $2000.00 fine 30 days in jail 

Frank P. Benton, Foreman." 

motion was overruled. 

Thereupon the attorneys for the defendant moved the Cour 

for a mistrial for reasons stated to the record, which motion was 

1
1 overruled. 47 



Whereupon the Court finds the defendant guilty of mis­

appropriation of funds as charged in the Indictment and sentences 

the defendant to confinement in jail for the term of 30 days and a 

fine of $2000.00. 

It is adjudged that the Commonwealth recov~r from the 

defendant the sum of $ , the costs assessed in this 

proceeding and the sum of $2000.00, the fine assessed by the jury. 

After pronouncing sentence, the Court advised the defen­

dant of his right to petition for an appeal to the Supreme Court 

of Virginia. Counsel for the defendant advised the Court that the 

defendant desires to appeal the judgment rendered and accordingly 

the Court suspends the execution of the sentence until the said 

appeal is acted upon provided the defendant files a notice of 

appeal and posts a $2500.00 bond with cash or corporate surety, by 

July 22, 1981, no later than 4:00 P. M. 

The Court certifies that at all times during the trial 

f this case the defendant was present in person and his attorneys· 

ere likewise present in person and represented the defendant cap-

bly. 

The defendant was placed in the custody of the Sheriff 

o await bond. 

48 

RECORDiD IH lAW OBDift 

BOOK\/ ·n•£,3 
I 



ASSIGNMENTS OF ERROR 

1. The Court erred in concluding that the theory of 

"former jeopardy" did not attach to this case thereby permitting 

the Appellant to be tried and convicted after he had been 

previously acquitted in a manner involving jeopardy stemming 

from charges alleging the same misdemeanor offense. Specifically, 

the Court erred in denying the Appellant's pre-trial motion to 

dismiss and his preliminary motion to dismiss based on this 

reasoning. The Court further specifically erred in failing to 

grant the Appellant's motions to strike at the conclusion of 

the Commonwealth's evidence and at the conclusion of the 

Appellant's case thereby permitting the case to go to jury. 

Finally, the Court specifically erred in failing to grant the 

Appellant's motion to set aside the verdict as contrary to the 

law based on former jeopardy at the conclusion of the trial. 

2. The Court erred in interpreting §43-13 of the Code of 

Virginia of 1950, as amended, in regard to the distinctions 

it made concerning the evidenciary elements and presumptions 

between the words "useage" and "retainage". Specifically, in 

denying the preliminary motion on this issue, the Appellant was 

placed at a procedural disadvantage. By denying the Appellant's 

motions to strike at the conclusion of the Commonwealth's evidence 

and the conclusion of the Appellant's case, the Court exceeded 

discretion permitting the case to go to jury, since as a matter 

of law the facts were insufficient to reach a factual conclusion 

necessary to support a conviction. The Court's granting of 

instruction #5 over the objection of the Appellant further 
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prejudiced the Appellant's position before the jury through the 

Court's misinterpretation of this section. Finally, the denial 

of the Appellant's motion to set aside the verdict repeated these 

same errors. 

3. The Court erred in its determination that there were 

sufficient facts to establish a prima facie case of criminal 

intent on the part of the Appellant as a corporate officer for 

acts done by or on behalf a corporation. Specifically, by 

denying the Appellant's motion to strike at the conclusion of 

the Commonwealth's evidence and the Appellant's case, the Court 

incorrectly determined that there were facts sufficient to impute 

corporate wrong-doing to the Appellant. By the Court's over­

ruling of the Appellant's objection, it permitted the Commonwealth 

to argue and examine witnesses before the jury in a manner that 

improperly imputed personal criminal responsibility to the 

Appellant for co~orate actions. Finally, the errors were 

repeated in the Court's denial of the motion to set aside the 

verdict. 
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..... 
NOTE: The jury panel depart 

from the Courtroom i.~ the company of the Sheriff. 

JlJBY O.l!J: 

YR. SHEFFIELD: May we have stated for 

the record that the Commonwealth's Attorney has 

stated that this is a misdemeanor proceeding. 

MR. GARDNER: Yes, sir. 

D. SBEFlfiELD: Secondly, Your Honor, 

Mr. BrickeD and I worked on this case together, 

and for purposes of the second motion that we wish 

to make outside the realm of the jury, he would 

like to talk as to the disjunctive nature of 

Section 43-13, but I ~11 be handling the case· 

entirely in front of the jury. 

MR. BRICKE!T: Your Honor, SectioD 43.,..13 

is the statute that contains the wording retained 
I 
I 

or use of funda in connection with the money involve~ 

i 
I in this matter, and since the wording in this 
I 
I 

statute is in the disjunctive, which is very similar: 

I 51: 
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· ·~"@. ~ctioD 18.2-172, 1D which the statute requires 

th.~t tho CommoDwealtb on a single-count 'indictment 

px·oeeefj aa·ainst an individual either on forgery 

or utterias. 

We would propose that 

since this is a single-count indictment and has 

been brought in the disjunctive, the Commonwealth 

would be required. at this point to eliminate one 

or the other and proceed either on the retainage 

or the usage of funds, Your Honor, in making the 

analogy to 18.2-172. 

THE COURT: All right, sir, do you want 

to respond? 

MR. GAIUA'T.BR: Your Honor, I need to tell 

you a little bit about what the use involved in 

order for Your Honor to understand m¥ reason for 

opposing the motion. This case has to do with 

the allegations of misappropriated funds based 

on a contract between Mr. Greenwalt and a couple 

~~------------------------------------------+--
1 
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JtmVOUT -

s. 

by the name of Bishop to build a home on their 

lot. 

In the way of a proffer 

or a at2tement or whatever, I believe the Common-

wealth's evidence will show there was a contract 

and an approximate amount of some seventy thousand 

or eightJ thousand dollars; that seventy-one thou-

sand dollars and some odd cents were actually paid 

under the contract to Mr. Greenwalt; and I am not 

sure of the exact figure that we can prove today, 

but over twenty thousand dollars was not paid to 

people who either supplied labor or mate~ials tothe 

constructioD of that house. The house was not 

completed and was later completed b7 the Bishops 

themselves by applying additional funds to the 

construction. 

Now, the statute, the 

gravamen of the offense relates to the failure 

of the contractor who receives money under such 

53 
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JOllY Otrr 

cnntraot to apply that money to the payment of 

9. 

aube~~tractore or material men who supplied labor 

or m&te:rials to the construction. The language 

Mr. B~ickeD is referring to, the retain or usa, 

is in the disjunctive, but not in the sense that 

be cited two separate offenses. I think it is 

intentionally worded that way because it is not 

incumbent on the Commonwealth to prove that Mr. 

Greenwalt retained the money or actually used the g 

money for·some other purpose because it makes no 

difference. 

The offense is completely 

whether he received the money and failed to apply 

it to the paymeDt of subcontractors or material 

men, and I can tell Your Honor now that I have 

no way of proffering what, in fact, was done with 

the money. What we can proffer is that he did 

receive the money and the material men and suppliers 
I 

I 
to a very great degree were not paid for work io 

~----------------r 
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. . 
u..d materials provided, so it would be the Common-· 

wealth'& position that it la not incumbent on the 

Commonwe&li.;h to prove that the mone7 was retained 

in a particular account or in a particular place 

or used fo~ a particular purpose but simpl7 that 

it was received and not used for the purpose for 

which it was intended. 

TBB COURT: Well, would you read that 

language in the statute that you analogized this 

indictment to, the uttering and forgery? 

MR. SBEPPIELD: I don 1t have it with me. 

'1'HB COURT: Is that a photostat copy? 

YR. BRICKER: I don't have a copy of 18.2 

in front of me, Your Honor. 

THE COURT: The one you are speaking of 

is forgery or uttering? 

MR. BRICXEN: It describes the charge 

of forgery or uttering or attempting to employ as 

true a certain instrument. 
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JURY OUT 

'1'BB COtnl'l'z And the Commonwealth has to 

pro~@ it &~ng those particular charges? 

JIR. BBICKEN2 Well, primarily, what we 

would like at this point is on a single-count indict-

ment, such as a forgery case. The Commonwealth 

e1tber brings a charge of uttering or forgery or 

attempting to employ as true and to carryt·he analogy 

over into this case as in what Mr. Gardner just 

said. If he ·~brings ... ~ this case primarily on the 
I 

' misappropriation of these funds, the misappropriationi 

would be the misuse and not the retainage. There 

is, in my mind, quite a bit of difference between 

reta1nage of the money and the use of the money. 

TBE COURT: What is the language of the 

statute? Is the language of the statute retain 

or use? 

MR. GARDNER: Yes, sir. 

MR. BRICKEN: I can read it: "Any contrac-

tor or subcontractor who shall, with intent to 
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d~fraud, retai~ or u~o the funds or any part thereof 

;paid bl' the owner or his agent," and it 1088 on 

to tell you how he got the money. 

TBB COURT: That is far enough. That 

statute makes it a crime to retaiD or use. That 

statute doesn't mean it makes it a crime to do 

I 
one or the other. It·l!.s simply sort of a phrase 

I! 

II 

that means depriving the rightful owner. 

MR. BBICKEN: Further on in the statute, 
I 

! ~ 
II 

li 
I! Your Honor, it uses the verb use or "use by the 

I contractor" and doesn't refer any ful'ther to the 

word retainage; and it is clear to me from what 

Mr. Gardner said if having a choice on which to 

proceedl he would probably proceed on the use or 

misuse of this moDe}' as opposed to retainage. 

18 1 
THE COURT: Well, I can understand 70ur 

I 
position, of course, and I t~ink your analo17 cer-

tainly helps me to understand your position, but 

I think using the forgery and uttering statute 

:: I 
21 1 

i I ·I 57 
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J'DBYO!!! 

ia p~()babll:' -- well, 1t explains to me what JOU 

~?.l."G say:tng1 but those are separate crimes, and 

-thic :i.s t.J .. l one crime, retain or use. I will have 

to ove~rula your motion. 

MR. BRICKBlf: Thank you. 

MR. SBBRIELD: Thank you, Your Honor. 

We have two other motions we would like to make. 

THE COURT: Do you also understand that 

the Commonwealth is required to pa.y··,only for a 

felony Court Reporter? 

MR. SBEFl'IELD: Yes, sir. One of the 

motions is a reiteration and amendment-of an earlier 

motion that we made regarding former jeopardy. 

To try to bring the Court•s attention to what I 

feel are mandates of the Constitution and statute, 

I tried to write it down to save some time. 

Your Honor, we now are 

in a different posture than we were in when we 

made the motion several weeks ago for numerous 
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reasons. We have different case authorit7 that 

will :Jln6l'i!te17 demonstrate beyond BllJ' reasonable, 

lei!:·.~·;· question that the proceeding that occurred 

en N<'l·Vember 12 was a misdemeanor hearing and, 

secondly, the Commonwealth has stipulated that 

it is a misdemeanor hearing. 

I think we are now in 

a better posture to deal with this in that on November 

12, Mr. Greenwalt was brought into Court and was 

charged with the offense that the Commonwealth's 

Attorney described. All of the facts that occurred 

prior to Jul7 1, 1980, which is an important date 

because the statute changed rather drastically. 

?rior to that date, it was a misdemeanor, and after 

that date, it was a felony. 

All the facts in that 

case dictate it was. In the earlier time we argued 

before the Court, we thought it was a Ddsdemeanor. 

At the time of the hearing, and I would ask that 

i 
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llro Gudner correat 118 if I misstate it • but at 

the bGg!DDing of that pa:rticul.ar heuing, we asked 

rJt!:d~· Savage if be would tell us whether he was 

tbe:re on a misdemeanor hearing on the merits or 

there for a prel~inary hearing Ob a felony. We 

took the position that it was a misdemeanor. 

The Commonwealth took 

the position that it was a preltminary hearing 

on a felon~ Judge Savage said that he did not 

feel he could rule on that point, and he didn't 

ever decide. The Commonwealth put on their evidence! 

I 
I 
i 

and, based on the motion to strike, the case was 

dismissed. 
I 

There are two cases which 

I think are very important. United States v. John-

!2! and Youns v. Commonwgalth, and I have them 

attached to the motion. I think the law is clear 

in Virginia in regards to what is a felony and 

what is a misdemeanor. 

,. 
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The fact that the Common~ 

W6~1tl~ ID~l' choose to call a case a felony is fine, 

btat here you have it from the rourth Circuit of 

Appeals that in Virginia, under Virginia statute 

whether forger, is a misdemeanor or felony. Whether 

it is & misdemeanor or a felony on any crime is 

determdned bJ the sentence that is lawfully possible! 
! 
I 

and not upon the sentence actually imposed. 

Secondly, on page 550 

in the Johnson case, the Virginia law prescribes 

a simple method to determine whether a case is 

a felony or a misdemeanor. Offenses are either 

felonies or misdemeanors based on the sentence, 

and behind that case, you will find a copy of Sectio 

18.2-8, which states that if a crime doesn't have 

confinement in the p~nitentiary or death, that 

is deemed a misdemeanor. 

BeJond that , Your Honor • 

Youns v. Commonwealth, which is a case from 1931 
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which baa '-leeD the law for many years in the Common-

tiVoAlth, says that where a crime ma.y be construed 

~;~:f.ther a misdemeanor or a felony, the Court will 

conrn~rue it a misdemeanor, thus applying the well-

recognized principle of the penal statute that 

it must be construed directly in favor of the accuse • 

No question that this is 

a misdemeanor today. There was a debate in the 

lower Court, and the Judge refused to rule whether 

it was a misdemeanor or & felony. It is unclear, 

and the law says if it is unclear, it is a misde-

meanor. If this is a misdemeanor, then it is former 

jeopardy, Your Honor,. and we feel strongly about 

it. 

In Section 19.2-292 of 

the Code of Virginia dealing with the facts on 

a former trial and acquittal may plead sucb acquittai 

in bar of a second prosecution for the same offense, I 

notwithstanding any defect in the fo~ or substance 

_62~1!------------------t----
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of th~ indtctmeat or accusation on whicb he was 

e.cquitterl. 

Finally, we have the Adkins 

casep which is 9 S.B. 2nd 349. This, again, upholds 

the principle of a person placed in jeopardy, and 

we have sworn witnesses 1n that that shouldn't 

be subjected to tbe cost and inconvenience and 

public embarrassment for standing trial for the 

same offense. 

We would ask for these 

reasons that the case be dismissed at this point. 

TBB COURT: All right, sir. Mr. GardDert 

do you want to respond? 

MB. GARDNER: Your Bonor, this bas been 

fully covered by the Court on a previous motion 

which was taken up on motions day, and Mr. Sheffield 

has added Dothing new in the way of the law or 

facts to change the Court•s opinion about it. What 

it boils down to is Mr. Sheffield feels like the 



il 
l.
1l FRANCES K. HALEY & ASSOCIATES 

Court Reporters 
jl Courthouse Building 
:1 Fredericksburg, Virginia 22401 
)!· Office: 371-5258 Home: 786 .. 4780 

JURY OOT 

law 1n effect at the time of this offense permits· 

4 
ODli' a proseGtlt~.on for a misdemeanor. That is 

I 5 
his opinion on the law. 

I 

6 
The fact is that the charge' tr 

was originally brought on a warrant for a feloDy. 
7 I 

II 
8 ~~ The defendant was arrested for a felony on that 

i; 

It 
I 

9 :, ., 
warrant, and the preliminary hearing was held. 

,i 
•J 

10 
:t 
II 

" 

The warrant is marked and in the Court file, and I 

I 
! 

11 
Your Honor reviewed it when we had the motion ~eforer 

12 
Judge Savage did not rule 

il 
13 

t: 
ij 
I, 
!; 

on Mr. Sheffield's motion at that time, which was 

!j 
14 li 

to declare the law in effect prohibited anything 

II 
15 I more than a misdemeanor punishment. That was not 

I 

I 
16 

II 17 
11 ,, 

16 !I 

decided by Judge Savage. That question is not 

now before the Court because the defendant was 

not placed in jeopardy, but all that was being 
I· 
I, 

19 !I 

20 II 
i! 

done was the Court was conducting a probable cause 

hearing. 

1: 
21 '11 

THE COURT: You are satisfied about that? 

I 
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Appe.rentlyi Mrc. Sheffield does nM agree with 

I 
llll. GARDNERs That is m7 reason for s&yin~ 

thats I believe Mr. Sheffield earnestly and sin- I 
cerely believed at the time that it was incorrect 

lega117 for the Commonwealth to have charged Yr. 

Greenwalt.with a felony. 

It is his position that 

a felony conviction couldn't have stood because 

the law in effect at the time, as he viewed it, 
. 

would have l~ted the conviction to a misdemeanor 

conviction. 

THE COUB'l': I assume he is DC?" saying 

that since it was changed to a misdemeanor he has 

already had a tria.l on the misdemeanor, but you 

are saying that was a prel~inary hearing on a 

felony. 

MR. GARDNER: That is rigbto That is 

what it was, and Judge Savage refused to dtsmiss 
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JURY OUT -
I 

it. It was not dismisaed. 
i 

It just waa not certified, 

,and it is marked on the warrant not certified. 

I chose, therefore, to 

go over the Grand Jury and present an indictment 

for a misdemeanor. That has been done, but the 

defendant has not been placed in jeopardy before 

this because all that was before Judge Savage was 

probable cause; and if he had found probable cause, 

there would have been no punishment. It would 

have been certified to the Grand Jury. He has 

never been placed in jeopardy and has not to this 

moment. 

TBB COURT: What exactly dicl the lower 

Court do? What did·Judge Savage actually do? 

liB. GARDNEBI Judge Savage refused to 

certify it to the Grand Jury as a felony. 

THE COURT: He didn •t make a finding 

of not guilty? 

MR. GARDNER: No, sir, he didn't, and 
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the warraDt supports mr statement to that effect · 

oooauas it is marked net certified, and the face 

of the warrant is labeled a felon7 warrant, and 

tbo offense charged is unlawful and felonious such 

and such. 

THE COURT: Well, Mr. Sheffield, JOU 

have a very interesting academtc question, which 

might be a perfectly good defense at this point, 

and I assure you there will be plenty of additional 

opportunities for the Court to consider it, but 

at this point, I will have to overrule the motion 

to strike. 

If you get an adverse 

verdict in this case; you will have opportunity 

to argue this in great length, but mJ reason for 

holding as I do is this was, in fact • -simply a 

preliminarJ he~ing on a felonJ in wh1Qh it was 

not certified. A Commonwealth's Attorney does 

have a right, notwithstanding non-certification 

67 
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by the District Ccurt , to go ahee.d and presen't 

the indictment to the Grand Jury, and the7 retuned 

a true bill on this misdemeanor. 

I understand your &ri'JIII8nt I 
that you feel he was actually tried on a misdemeanor! 

I 

and dismissed. At least, that was the effect of I 
I the hearing in the Court below, and I understand i 
I 

that. I think it is a good point for you to bring 

up, but unless you have got something new to add, 

I will overrule the motion. 

MR. SHEFPIELD: If I might note my excep-

tion along these lines, and, it 1·s always a pleasure 

to have the opportunitJ' to argue with Mr. Common~ 

wealth in that there are some new facts. One • 

this has been stipulated to for the first time 

as a misdemeanor hearing. I think there was some 

confusion in the trial until this time. 

Secondly, there has been 

new law brought before the Court this time that 



FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 371 ... 5258 Home: 786 .. 4780 

w&s not brought here last time; and, thirdly, I 

disa~ee witb the factual representations regarding 

the statement made by Judge Savage. Judge S&vage 

said from the bench, Your Honor, that he did not 

see that a crime had been committed. 

THE COURT: He could have dismissed it 

and found him not guilty on the misdemeanor, and 

the Commonwealth's Attorney has the right to present.: 

it to the Grand Jury because the Grand Jury is 

superior in the line of judicial rank, you might 

say, to the District Court. 

MR. SHE!TIELD: I understand that. 

THE COUBT: They saw fit to indict him. 

I have to rule against you at this point. As I 

explained to you, if you get an adverse verdict, 

you will have plenty of opportunity to argue and 

brief it, so I will have to overrule you. 

MR. SHEFFIELD: All right, Your Honor. 

Mr. BrickeD bas a final prel~inary motion regardingi I 

the statute we have to proceed under today. 

* * * 

I 
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Commonwealth with intent to defraud, retain or 

use funds pe.id by llr. and lira. Ralph Bishop to 

him as the contractor under a contract for the 

~ .ji 
construction ot a residential dwelling on their I 
;,ropert7 lmoWD as Lot 20 of Snow Bill 81.1bd1vis1on. I 
It is alleged further that it was used for purposes I 
other than to pay persona perfor.ming labor upon 

or furnishing material for such construction while 

amounts for which he was liable or became liable 

under the contract. 

In other words, it charges 

him with the misappropriatioD or misuse of funds 

or retention of funds by him.in an illegal and 

unlawful fashioD as alleged in the indictment. 

What I!"'t.need to know from you1·.are an7 of you related 

by blood or marriage or friaDdship with the defen-

dant. Alvin B. Greenwalt or Mr. and Mrs. Bishop? 

Are any of you in that relationship or do any of 

you know Mr. Greenwalt or Mr. and Mrs. Bishop? 

NOTE1 No reply from juJ;-y panel. 

I 
I 
I 
I 
I 

i 
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BOTlt-: .: The jurors who were 
. ' 

~ltminated no~.~ep~t from the Courtroaa. 

47. 

TBB CO'DllT: lrfambers of th& jury. some 

of )'OU, I believe, were on the j1Jr7 this morning, 

and JOU know that opening statements, which the 

attorneys maJ now wish to make to you, are not 

to be considered by you as evidence. Evidence 

comes only from the witnesses who take the stand 

and testify and from any exhibits that may be approved 
I 
i 

tor your inspection. Please keep that in mind. 

Also, keep in mind that 

while you are out of the Courtroom for any reason 

please do not talk about the case until you get 

the case to decide after it is completed. 

All right, gentlemen. 

YR. GARDNER: Thank )'ou, Your Honor. 

Ladies and gentlemen of the jury, some of you may 

be wondering whJ, especially if you served on the 

jury this morning, there are only seven of you 
I 
I 
I now. This morning's trial was a felony, and this 
I 

I II 
I 
II 
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.. l 
is a .~isdemeuol' t:r~~~ 'thi.t -~s l.re about to go i 
thrGUBhs and a ~sller jury is.~Sd on a misdemeanor, 

As tbo J~dge told JOU 
. 

tm~ yolt Jmow from this morning if y\"3u served this I 

i 
morning, what I am about to sa7 and what Mr. She:ffie~d 

I 

I 

I 

I 
I 

is going to say is not evidence in the case, but 

I think it will be helpful to J'OU to have some 
I 

I 
I 

idea what the case is all about so that you can 

better follow the evidence. 

The charges against llr. 

Alvin Greenwalt and the case you are about to hear 

stems from a contract entered into by Mr. Greenwalt 
: 
i 

who was at the time engaged in the building business I~ 

I and Hr. and Mrs. Ralph Bishop. 

1 Under that contract, llr. cr-
Greenwalt agreed to build a home on a lot in Snow ' 

Hill Subdivision, a couple of miles up the road 

here on Route 208, that was already purchased by 

the Bishops, and all of the specifications were 

set out in the contract, the type of home, the 

materials and so forth, and the construction called 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1:! 

13 

14 

15 

16 

17 

!S 

19 

20 

21 

1: 
~! 
'I 
1: FRANCES K. HALEY & ASSOCIATES 

I! 
il 

j! 
!I 
II 

''· I 

i! 

II 
il 
I 

I 

II 

I! 
II 

li 
·I I . 
.I 
:! 
ii .I 

li 
i! 
li 
j; 
~i 
I; 
•! 
; ~ 
I; 
!i 
I• 
II 

il 
II 

II 

II 

II 
II 

II 

II 
I! 
II 
I 
I 
I 

I 
! 

Court Reporters 
Courthouse Building 

Fredericksburg, Virginia 22401 
Office: 371 .. 5258 Home: 786 .. 4780 

t'or·eigbty-three· thouaand.-three.hundred and ninot7 

dollars, and:the·aoDtract was entered into in April 

of·l~79'J 

Bow, the house was never 

finished by Mr. Greenwalt. I believe the testimony 

will show that there are some things yet to be 

done to it, although the Bishops are living in 

the house. 

The Bishops took a construcl 

i tion loan from the Union Bank and·-Trust Compa.n? 1 
I 

1n Bowling Green for the purchase price and, through :

1

· 

the bank, made draws for the payment on the contract , 

to Mr. Greenwalt as the construction progressed. 

The total amount of money received by Kr~ Greenwalt 

from the bank was in excess of seventy thousand 

dollars and, yet, there is a substantial amount 

in terms of dollars and cents which has not been 

paid to those people who performed labor on the 

house or provided materials. 

In other words, peop-le 

like J. w. Masters, people like R. c. Lee Carpet 

73 
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and Tile, which did :the flooring work, people like 

DanielsoD wbo drilled the well, and people who 

actuRlly provided services in the construction 

of that home have not been paid in full despite 

the fact that Mr. Greenwalt received over seventy 

thousand dollars of the contract price. 

Now, if 70u can keep in 

mind what tbe case is all about, I think it will 

be -- you will see that it is a fairly simple case 

really. What it boils down to and what I believe 

will be shown as facts from the evidence is that 

a contract was entered into whereby Mr. Greenwalt 

agreed to build a certain type of bouse for the 

Bishops for eighty~three thousand ana~some odd 

dollars; that be received in excess of seventy 

thousand dollars; and, yet, he has failed to pay 

tor more than twenty thousand dollars worth of 

materials and suppliers who actually did work or 

provided the materials on that house, and what 

the offense boils down to is a misappropriation 

of funds. 

i 

I -r-
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• .· .. The Corbmoll1!8&ltb is allegini 

~~r·:o · Gresrrwalt received tbia money .under the 

I contract an~ tha-t he was supposed tc pay for the 

labc~ dono aud the materials p~ovided on the con-

str~ction of this house, and that is where the 
I 
I money should have gone first and that his failure 
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to use the moner in that way, regardless of what 

he used it for, is a misappropriation of funds. I 
i 

Now, the Commonwealth's 

evidence will come from numerous witnesses. Mr. 

and Mrs. Bishop will testify briefly about signing 

the contract and what the purchase price was and 

so forth. There will be several witnesses from 

the companies who either provided work or materials l 
on the job and what they did there, what they billed ! 

! 

and what they have been paid. 

Tbere will be testimony 

from an appraiser as to the value of the home and 

land to show that, in fact, the bouse is not worth 

much more than the contract called for •. 
, 

I want to thank you. I 

! 

751 
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52. 

Jmow .~t has been a lo~g- .. ~.ay for some, particularly 

tbose who bad to be here for the case early this 

morning\J I tbank you for your attention durins 

this case. Thank you very Dnlch. 

liB. SBERIBLDi Gentlemen, Ms. Davis, 

this is a very unusual case in that we really should! 

not be here at all. We have a situation that is I 

regrettable and something that you are going to I 
hear about. You are going to hear that llr. and 

Mrs. Bishop c~ to this area and decided to build 

a bouse and eontracted with Brand7 Construction 

Company, which was a corporation. 

The Bishops got a loan 

from the Union Bank and Trust Company in Bowling 

Green, and several draws were made on that loan. 

Now, the CommoBWealth, 

as Mr. Gardner has already told you, is going to 

come in and have a number of witness's who will 

say we did work on the house and didn'~ get pa~d. 

I am not here to tell you tha.t they didn't get.:~:. 

paid because they didn't. The problem that we 

I h 
--~---------------------------------------~--



j: 

il 

II 

3 

4 

5 

6 II 
I! 
II 

7 r' 
•l 
,. 
,; 

8 '• 
'I 
I 

I 
'I 
I· 

9 
•I 

: t· 

, . 

!: 

l:J 
I; 

" 14 
d 
i; 
I' 

•I 
15 h 

!j 
16 II 

II 
17 II 

II .I 
i! 

lB I' 
I, 

H: i; 
I 
I 

20 

~1 

FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse B~iiding 
Fredericksburg, Virginia 22401 

Office: 371 .. 5258 Home: 786 .. 4780 

.. 
haYe with this is there· are two wa.)'e of working 

in the c1v11· sJstoa of the Courts today. 

When JOU bave a civil 

debt for oomebbd7, you go into "'ivil Cout and 

get a mechuic's lien. That 1s the wa)' )'OU try 

to get paid~ This is very, verr diffe~ent. This ! 

I is a criminal case. 

The Commonwealth of Virgini~ 
I 

is asking )'OU to deprive Mr. Greenwalt of his 11berti. 

to brandish him as a criminal, to put h~ in jail 

and/or seek a fine for the work he did in regards 

to Brandy Construction Company on the Bishops' 

house. 

Now, you are going to 

hear witnesses come in, as I said, and say they 

were not paid, but the whole point is this 1s a 

cost-overrun case, in which I don•t think 7ou have 

any question that money came to Brandy Construction 

Company, but where did the money go. 
t ~ 

I ask you to ask yours0lvest 
I 

when you hear the evidence that you will bear. Showi 
I 
! 

-----~--------------------------------------------7 __ 71 
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54. 

me jusrt one penny th~t went·· into !lr. Greenwalt • s 

pocket in som~ way-~. .Th&t is wb&t I · ask 70U to 

do. Bow has h£ put hiu::e:~lf :i.i! this case to take 

advantage ~~ the mone1 that came to him on the 

house. 

They may come in and say 

that six thousand dollars is owed on the hause 

still at this point, and there may be testtmony 

that tbere is more than that owed. I don't know. 

how much. 

There are & number of 

people who were paid, and you don't know where 

all the money went. Mr. Gardner said it is a simple: 

case. Be is going to come in and say thera &!'$. 

people who have not been paid. The question is ' .• 
~ 

where is there criminal intent invol~·ed. ·~-Will 

the Commonwealth be able to show you, beyond a 

reasonable doubt, that anybody triad to steal ~Dey 

or embezzle money or tried to take money away t~m 
·.· 

the Bishops or the Union Bank and Trust Comp~yJ 

I 
I 
I 
I 

i 
I 
; 

' Again, it is·a cost-overrun~ 
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case. When JOU get x-amount of dollars, and this 

• , 
7
'
1

' many billSJu. SO.~~dy is DOt going to get paid, 

and that is wb&t bappenode l think the evidence 

will show that and that neither wb&t I say or what 

~. Gard.Der.~saya is evidence. 

The truth of the mn.tter 

is when there is not enough money to go around 

somebod7 doesn't get paid. It is sad, and many 

builders you will hear from had the same problem, 

but I tell you that it is not a crime. 

I want to thank you for 

Jour attention, and I hope that later on in the 

case when I remind you of the question that I asked 

you earlier about the presumption of innocence 

that JOU will remember that. Thank you." 

Your Honor, ws mo'fe for 

the exclusion of.~the witnesses, please. 

THE COURT: All right, all wj.tuosses~-.~ 

that expect to testify please stand over here and 

be sworn. 

'l'BE SHERIPF: Come on up here. 
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TBB CLERKs Raise J'Our:-·right hand. Do 

you solemnly sweez th&t the evidence you give 1D 

tbis case will be the tntb, the whole truth, and 

nothing but the truth, so help you God? 

NOTE: The witnesses all answer 

in the affirmative. 

THE COURT: Gentlemen, wait outside. 

The Sheriff will try to make you as comfortable 

as possible, and you will be called as soon as 

you are needed. 

NOTE: The witnesses depart 

from the Courtroom in the company of the Sheriff. 

YB. SHEF:PIELD: Hay I a.lso ask that anyone 

not in the Courtroom be put under instruction not 

to discuss the case and that may remain out of 

the courtroom? 
I 

THE COURT: All right, inform the witnesses : 
I 

not to discuss the case. ·' 
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And any additional witnes 1s 0. SBEPl'IELDa 

that com& iDo 

Tim COUnT: Any additional witnesses 

tb&t como in you tell them the same tbing. 

THE SJIERIPII: I told theme. 

'l'BE COURT: And any new witnesses. Who 

are they, Mr. Sheffield? 

MR. SHBFJ'IELDs Your Honor, we have one 

witness who was not present, and that is Judge 

Cox • 

THE SHERIFF: Is he in chambers? 

MR. SHEFPIELD: No, he is present, but 

I don't know where. There are others in the hall 

that I want to ask that the Court give instruction 

to. 

TBB COURT: Inform an7 of the witnesses 

that were not sworD. 

THE SBERilT: I just informed tbemp Judge. 

THE COURT: All right, call JOur first 

witness. I believe you finished your opening state-

ment. Are you ready for a witness? 

8.1 
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dir~ct - Mrs. Bishop 

MR. GARDNER:· Yes, sir~, eall Mrs. Anita 

.... " B1shcp • 

T!IE CLEP..I:: Do· you so1GmJ.l7 swear the 

evidence 70u give will be the truth, the whole 

truth, and nothing but the truth, so help you God? 

TBB WITlmSS: I do. 

THB SBElliH: Have a seat over there. 

ANITA BISHOP, a witness, being 

called for examination by the Commonwealth, first 

being duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. GARDNER: 

Q State your name and address, please, 

for the jury. 

A Anita Bishop, Post Office Box 415, Snow 

ts Bill Subdivision, Spotsylvania. 

19 Q Where do you live? 

A Snow Bill Subdivision, Lot 20. 

i 
I 

I 
I 

21 Q Is that subdivision located in Spotsylvan~a 

82 · County? I . i 
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direct - Mrse Bishop 

A Yes. 

Q Bow long have ycu lived there? 

About a ,-ear e.nd & half now, l'Oughly. 

Q Do you recall wban JOU moved in? 

A February 28, 1980. 

: ~~ walt? 

Q Do you know the defendant, Alvin Green-

A Yas, I do. 8 li 
i! 
!I· g •. , 
t 

Q Bow do you know him, Mrs. Bishop? 
! I, 

) II 
11 li A." Be was the general contractor. We signedl 

I• 
L :! a contract with him to build our home • 

.. 
; 

1: 
12 ;i 

!i 
l'i 13 li 
i 

Q 

A 
I 

I Q 
14 I 
15 1 signed? 

16 

17 I 
IS II 

II 
'I 

19 !I 

2U 11 

I! 
'li 

21 II 

t! 
II 
I! 

l
'l 
I 

A 

Q 

the contract price? 

A 

Q 

fifty dollars? 

The home 70u are now living in? 

Yes. 

Do you recall when that contract was 

April of 1979. 

Do you recall tbe purchase price or 

Eighty-three, nine-fifty. 

Eighty-three thousand nine h~ndred and 

I 
I 
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direct - Mrs. Bishot) 

A !'&So 

60. 

Q Bow did you rmd JUur hual:1.&nd plan to 
.. 

a : make payments cu that contract? 

4 A We se·t up a constl'uC~i.ion loan with the 

5 Union Bank and Trust, and Mr. Greenwalt was to draw on it 
i: 

6 r as needed for materials. 

7 Q As tbe construction progressed? 

8 A Yes. 

Q And that bank is located in Caroline. 

10 County? 

A Yes. 

~ -' Q Can you describe for the jury brieflj --

13 I don't expect you to tell specifications and so forth. but 

1~ briefly. what kind of home was to be built by Mr. Greenwalt? 

15 A A five-bedroom rambler with a basement 

16 and attached garage. 

Q W·as' he to do all the work? 

18 A Yes. 

lD Q I show you a couple of photographs, Mrs. 

20 Bishop. Firat of all, let me show you this photograph and 

.;1 ask it you can identify it. 

84 
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direct - Mrs. Bishop 

That is our~ homs. This picture was 

taken iii the spring of this reu:. .. ~. · 

Q lD the '-·l•r'J.)}.g cf this Yf*&r? 

A Yes. 

Q Did you actually take the photograph? 

A Yes, sir, we did. 

Q Does it accurately represent the way 

the home looked in the spring of 1981? 

A Yes, sir. 

Q Is that the way the home was to have 

been completed under the contract? 

A Yes. 

MR. SHBFPIELD: Objection, Your Honor. 

That calls for a conclusion from the witness, and 

I think it is a little bit out of line. 

THB COURT: Well, it is .:..-

MR. SHEFFIELD: The contrac.t will speak 

for itself. :._,. ~· 

THE COURTs She is one of the owners. 

I think it is proper for her to answer that~ Over-

ruled. 85 
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direct - Mrs. Bishop 

lfRtt GARDNER: Thank you. I offer these 

into evidonceo 

THE COURT: If there is no objection, 

it will be admitted. 

MR. SHEFl'IELD: Your Honor -

THE COURT: Do you have an objection? 

MR. SHEFFIELD: Did Mrs. Bishop testify 

that she took the pictures? 

MR. GARDNER: Yes. 

MR. SHEFFIELD: No objection. 

llOTE: The above referred to 

photograph is now being marked and filed by the 

Court as Commonwealth's Exhibit One. 

Q Mrs. Bishop, I show you another pbotograp~ ~ 

which is marked as Commonwealth's Exhibit Two for 1dent1f1cat1Jn 

I and ask if you can identify that. • 
I 

A I Yes, this is our home under construction. ; 
! 

i 
This was taken in December of 1979. 

Q Did you taka this photograph also? 

-------r-------------------------------------r-1' 

' 
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.. direct - Mrs. Biebop 
I 

li 
:! 

1 0 

II 

:: 1: 
'I 

17 li 
II 
il 13 I' 

!! 

Yes, we did, A - ' ~: : -~ . 

Does that accurately xltep:resent the wa., 

that tbG homo looked in December ot 1979? 

Yes, it does. 

MR. GARDNER: I offer this. 

THE COURT: If there is no objection, 

it will be admitted. 

MR. SHEFPIELD: No objection. 

NOTE: The a.bove referred to 

photograph is now being marked and filed by the 

Court as Commonwealth's Exhibit Two. 

Q Under the contract, Mrs. Bishop, what 

was the expected completion date of your home? 

A The contract read six months. 

Q The photograph that bas been introduced 

19 11 as Commonwealth's Exhibit Two was taken how many months after 

20 !! 1be 
lo 

contract was signed? 

i! 
21 II 

A Eight months. 
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·· direct - Urs. Bishop 

1 I 

: ~ 
April to December~ is that right? 

.; 

2 :, 

il 
Yes. 

II 
3 li 

;j 
Of cour5e, the house was not completed 

i' 
4 'i at t,h.at time, was it? 

! s A No. 
,; 
li 

!i 
Q 

A 

When was the house actually completed? 

The house is not completed, per se, 

e as yet. 

Q What remains to be done on the house 

1c in accordance with the contract? 

lJ A Right now, we are down to minor things, 

12 such as we do not --

13 

i· 

14 I. 
I 

MR. SHEFFIELD: (Interjectiug) Your 

I' 
15 r Honor, I think if we are going .to talk about the 

I! 
16 

I' ,! 
17 !I 

li 
I! 

contract, it should be introduced first, talking 

in all fairness. 

18 ~ ~ MR. GARDNER: I am sorry, Judge , but 

lS this copy is not stapled. 

20 

:.n Q Mrs. Bishop. I show you several pages 

88 ! 
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Rft 

direct - Mrs. Bishop 

of docum~:c.tai) and I ask you i:t you can idoutify these for 

A This is a eopl;- G:f .. ,b{1 contract that 

we sisned with Mr. Greenwaltc 

Q .Does that contract specify the ter.ms 

and the work that is to be done on the house in 'the building 

,; of tbe house? 
il 
ii A Yes. 

i! ,1 can tell? 
il 
~ ~ 

Q Is that an accurate copy as far as you 

A As far as I can tell, yes. 

I 

mt. GARDNERz I offer this as an exhibit. i 
! 

THE COURT: No objection it will be 

admitted. 

NOTE: The above referred to 

contract is now being marked and filed by the Court 

as Commonwealth's Exhibit Tbree. 

Q Now, Mrs. Bishop, what is it tbat bas 

89l 
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7 

9 

10 

I ~ 

41J··eet - Mrs. Bishop 

not a. of yet been done CD the house th~t should have been 

iD accordance With the CODtract? 

lm. SBEP:PIELD: I will stipulate that 

the eontract has not been completed. 

THB COURT: That might be helpful. but 

I suppose that the Commonwealth has to know what 

specifically has not been completed. 

MR. GARDNER: Thank you, Your Honor. 

A Well, like the contract called and 

12 specified for drain blocks under the down spouts, and we 

13 i~ do not have those yet. ,. 

14 Q Can your husband better testify to that? 

A Yes. We don't even have an ocoupanc~ 

il• 
115 I! permit on the home yet • 

,, ,, 
11 '; Q But you are residins there? 

18 

1~ 

A 

Q 

Yes, we have a temporary occupancJ· permitl 
About tba loan that you have with the 

Union Bank and Trust Company in Bowling Green, what was the 
I' 

'H ii total amount of that loan to be? Do you recall the total 
Ia 
I· 

SO !i amount? 
'i 

I 
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!j 
: dire~t - Mrs. Bishop 
'I ., 
! 
:j 
·I 

1 ·I 

II 
r 2 I 

I 
3 II 
4 I· 

!I 
5 I; 

II 
6 II 

I' 
II 

7 ·' 

A (no reep~nse fro~ ~iin6as) 

Q Not how much was draw on it, but how 

much you all wera comadttsd for? 

A J~at a minute. I don't have the commit-

ment papers with me, but it was in the neighborhood of eighty 

thousand dollars. 

Q It was very near the full amount of 

a the contract cost? 

9 

11 

12 ' 

13 

14 

18 

A 

Q 

A 

Yes. 

Do you know how much was actually drawn? 

Seventy-six thousand dollars. 

MR. SBEFPIELD: Your Honor, is that· 
.. 

testimony from personal knowledge or is ~hat what 

she thinks? 

THE COURT: You can cross examine her 

on that when JOU start. 

10 Q You are liable to repa7 that money, 

20 aren't you? You are liable to pay the money back for the 

21 money drawn? 

li 91 
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direct - Mrs. Bishop 

A Correct. 

Q So you kn~ how mueh you owe? 

A V.es, corre~t" 

Q Bow much has bean drawn on the account? 

A Seventy-six thousand dollars has been 

drawn on it. 

Q Okay. Now, all of that money was drawn 

for what purpose? 

A To pay for --

MR. SHEFFIELD: (Interjecting) Your 

Honor, objection. If she didn't draw it, bow 

would she know the purpose? 

MR. GARDNER: Judge, it is her account 

and she is in control. The bank is acting as her 

agent. 

THE COURT: Objection overruled. 

THB WITNESS: Repeat the question. 

Q For what purpose was the money drawn 

from the account? 
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Courthouse Building 
Fredericksburg, \"irginia 22401 

Office: 371 .. 5258 Home: 786 .. 4780 

direct - Mrs. Bishop 

A. It w.s to be dr&wn to pe7 for materials 

or to pay subcentractors in the construction of Qur home. 

MR. GARDNER: That is all. Mrs. Bishop. 

Answer Mr. Sheffield. 

CROSS EXAM~ATION 

BY MR. SHEFFIELD: 

Q Mrs. Bishop, you sa7 that the money 

was to be drawn for materials and labor on the house? 

A Sir? 

Q You said that the money was only to 

be withdrawn for labor and materials on the house? 

A Yes. 

Q Was any of that money that was withdrawn 

from that account used to pay interest on that loan? 

A That I don't·know. 

Q So you are not sure if all of the montJy 

was to be used purely for materials and labor or some might 

have been interest? 

! 

i 

I 
I 
I 
I 
I 

i· 
I 

I 

I 

A I know the certification said the materials 

and workmen were to be paid. 
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Q Yes, but to ansr.~:ea my· question, you 

are not ~ure whcthor the money was to be used solel7 for 

materials and labor cr it sosr.a was to be usee. to repay the 

interest on the loan? 

A No, I don't know that. 

Q 
i Now, calling your attention to the cont~act. 
' I 

7 ., the contract bears your signature or a copy of your signature?! 

8 A Yes. 

9 Q And this contract is with Brandy Construe• 

11~ tion Company? 

l i A That is correet. 

12 Q Are you employed, Mrs. Bishop? 

!3 A No, I am not. 

14 

ii 
15 .I 

I~ 

Q Now, this lot, you bought the lot yo~-

selves ahead of time? 
:j 
1: 

16 It 

li 17 ·I II 
18 II 

I' 

A Correct. 

Q What did you pay for tbat lot? 

A Forty-one thousand five hundred dollars. ! 
!I 
I; 

19 
!j 
!; 
i: 

20 r 

I 
Q And you testified that the total contract! 

i 
was eighty-three thousand nine hundred and fifty dollars? 1 

I' •I 
I• 

21 li A Correct. 
I' I; 

941! 
li 
II 



9 

lJ 

ll 

!2 

13 

14 

15 

16 

17 

18 

}f' .J 

20 

il 
1: 
i! 
j! FRANCES K. HALEY & ASSOCIATES 
il Court Reporters 
!! Courthouse Bu1lding 
1! Fredericksburg, Virginta 22401 
:i Office: 3 71 .. 5258 Home: 786 .. 4 780 
'r '· 

ij 
,I 
!1 
t! 
rl 
;I 
II 
1: 

;: 
ji 
ol 
:i r II .. 
i 
I 
; 

i 

,! 
il 
I! 
II 
i: 
:• 

:! 
r ,I 
'I 

:: 

I! 

71. 
cross - Mrs. Bishop 

Now, did JOU ever authc.:1:-ize &D7 pa)'JDents . . .. ~ 

as far as Union Bank and TrutJt Company Ol:' wa.s that 70ur husband 
I 

tha.t (~id th&t? 

A ~ither ono or two times, I authorized 

it. 

Q Did you do that over the telephone? 

A Yes. 

Q Who did you receive the phone call from 

at the bank? 

A Mr. Elliott. I called them; they didn't 

call me. 

Q So you called and authorized the payments: 

upon at least two occasions? 

A On one occasion when Al said be needed 

ten thousand dollars. At that time, we had a.utborized·.~re 

money out, and he said that he needed ten thousaud doll•ro, 

so I had to call and authorize it. 

Q But you did authorize it? 

A Yes. : 

Dld you ever see these cheeks that came I Q 

from the bank of Bowling Green? I 
I 

95 1 

I 
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; .. ~:ross - Mrse Bishop 

No, I did not. 

72. 

Q Do you knov who they wGre made payable 

3 · to? 

5 

6 

"i 

8 

; 

:l 

!2 

13 

H 

:• 

15 

16 

li 

18 

l':t 

::!l.J 

~! 

A flir? 

Q Do rou know who the checks we~e made 

pa7able to? 

A I didn't see the checks, so I wouldn•t 

know. 

Q Now, do you know whether or not Brandy 
i 

Construction Company bas paid for the following materials and ! 
I 
! 

labor put into your house? Do you know if Brandy Construction[ 

from your knowledge, has paid for the air conditioner installer 

there? 

A As far as I know, that bas been p&id. I 
Q It has been paid. All right. BO~·~hout I 

the bricks and blocks used on your house? 

A Excuse me a moment. As far as I know, 

yes. 

Q Bow about the two brick masons tbat 

worked on your house? 

A Kim, the mason, was in Court to get 

96 a judgment to get his money I know. 
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cross - Mrs. Bishop 

Jm. SBBWIBLD: Your Boner, I will ask 

2 the Court to 1nst1~ct the witness to answer my 

3 question. 

4 

5 Q Do you know if the two brick masons 

6 were paid for ·the work on your house. Mrs. Bishop? 

I 
MR. GARDNER: I ask the Court to instruct! 

1
• ,. 
~ ': 

12 •I 

t• 

i! 
13 

., 
I . 
I 

1-t I 

11 
15 

II 
16 lj 

ll 
li :I 

~i 

lS 

1 ~· !· _, 

I! ,. 
:;:rJ I; 

!: 
!l 

21 
li 
•· .I 

!! 

l 

her to answer only if she knows personally that 

they received it. Not whether you have been told 

or heard from some other source. but only if you 

know from your knowledge. 

THE COURT: That is correct. 

Q Do you know if the two brick masons 

have been paid for the work on your house? 

A I don't know that. 

THE COURT: If you don't know, just 

say so. 
i 
I 
I 
l 

971 
I 
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e~os~ .. ~ Mrs. Bishop .. .. . . 

74. 

Q Do you know if th~ cabinets in the house 

have been paid for? 

A Half of them hav~ besn. 

Q Who made the cabinets? 

A Marsh Furniture Company in North Carolina. 
I 

Q When did they bill for that? Do JOtt 

7 · know of JOUr own knowledge it has been paid or not? 

8 

s 

10 

li 

~2 

13 

H 
i: 
r 

13 
.. 
I. 
I' d 

16 ;I 

I! 
1• 

li" il 

:I 
I• 
! 

18 '· 

HI 
I 

r: 
I 

20 r 
., . 
.:.l 

98 

A My husband called the credit manager 

in North Carolina two weeks ago. 

Q That was your husband. Did you call? 

A No. sir, I did not. 

MR. GARDNERz Your Honor, this is based 
i 

on hearsay. Mr. Greenwalt would be in a far better; 
I 

l 
position to tell whether they have been· paid. ! 

THE COURT: That is true. You are 

subject to getting yourself bearsar answers With 

questions of that sort. If she doesn't know, she 

will have to say she doesn't know or I can't answer 

the question. · 

THE WITNESS: I can answer it, but some-

body told me. 

! 

I. 
! 



1 :. .. 
. I 

FRANCES K. HALEY & ASSOCIATES 
Court Re~orters 

Courthouse Bu~lding 
Fredericksburg, Virginia 2240 l 

Office: 3 71 ... 5258 Ho:ne: 786 .. 4 780 

cross - irs. Bishop 
75. 

Q Do you know if the carpenters have been 

2 !! paid for the work done? 

3 

4 

5 !I 
H 
I' :I 

s !I 
I! 
il 

7 

8 

9 . 

A I don 9 t ~~:knaw GJ 

Q Do you know if the persoDs who laid 

the concrete slabs at 70ur house have been paid? 

A I don•tr:Jmew. 

Q Do you know if the persoD who did the 

electrical wiring has been paid? 

A Be personally told me -- may I say tha.t, 

10 sir? Be personally told me that Al owed him eight hundred 

11 dollars yet. 

.i.2 

... 

.1u 

i ~ 
I~ 

14 il 
:1 

i! 
15 !! not 

t: 
16 

17 

18 

Hi 

::!0 that 

2j 

Q Who was that individual? 

A Woody Carpenter. 

Q Did Mr. Carpenter tell you that he has 

been paid eight hundred dollars on your house? 

A Yes, sir. 

Q When did he tell JOU that7 

A February· 23 ot this year. 

Q Do you know if he has been paid since 

time? 

A I don't know. 

I 

i 
I 

991 
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I! 

1 il 
!j 

jj 

cross Mrs. Bishop 

Q So your answer is that at this point 

2 11 in time 10u don" t Jmov if the person wbo did the electrical 

s 
1

1 wiring for ~ hou&c! hr.s lMlen paid for tho work he did on 
I 

4 I your house, do you? 

5 ! A No, I don't. 
I II 

6 
II 

Q Do you know personally whether the exca- · 1 

i ,, 
7 !i vation on yo~ house has been paid? 

8 

9 

.f.(j I 

JS 

13 !. ,, 
H 
11 

1-t ·! 
I• .I 

li 
15 

li 
II 

16 'I 
II 
I! 

17 li 
'I 
!i 
H .: 

lh ! 

..,, 
•• l 

MR. GARDNER: Judge, I think it is sate 

to say that she doean 't know. We have called the 

witnesses who have not been paid to testify to 

that. Ur. Sheffield is free to call Mr. Greenwalt. 

THE COURT: Mr. Sheffield, maybe you 

could save a little time by not asking her those 

questions. It is obvious that what she say• is 

based on hearsay. 

THE WITNESS: Even it theJ told me? 

MR. GARDNER: If they told you, that 

is hearsay, and tba.t is the only way you have to 

know. 

THE COURT: You have to know of your 

I 
I 
I 
.I 
j 
I 

----1--------------- -------------------i--
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79 
~I 

!l direet - Mr, Bishop 
:I 
ll 

1 I! DIRECT EXAMINATION 
!! 
II 

2 II BY !liB.. GABDliER: 

3 ,, Q 11 Sta:te you:r name and. occupation for the 

I
I 

4 jury, please, Mr. Bishop. 

5 I A Ralph Bishop, electronics engineer. 
I 

a I Q Where do rou live? 
II 

7 I! A In Spotsylvania County, Snow Bill Sub-

jl 
8 1i division. 

9 !i Q Is the lady who just testified, Anita, \ 
;, 
;j 

10 !I is that your wife? 
·' 

11 ll ,. 
:= 

12 'I !. 

ii 
13 'I 

14 

15 

16 

17 

lo 
I 
!I 

19 !I 
ll 

20 
,, 
" !! 
;; 

21 II : ~ 
I' 
'I 

I~ 
H 

A That is correct. 

Q Mr. Bishop, can you tell the jury what 
l 

; 
has been done to your home in Snow Hill either by you\·personal~y 

I 

or at your expense since Mr. Greenwalt stopped con~truction 

on it? 

A I think I bave it handwritten here. 

MR. SBEJ'l'IELD: Your Honor, I bave to 

inquire as to the relevancy to this line of ques-

tioning. I am sure that Mr. Bishop did a lot of 

the work on the house, as anyone would, and I 

I 
I 
I 
l 
I 
I 
I 
I 

I 
! 

I 
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so. i 

n direct - Mr. Bishop 
h 

.. 
·= I· 
'I !, 

I; 
li 
tj 
!: 

!I f. 
ll 

II 
'! I. 

would e.sk what relevancy there is to the charge 

tha.t Mr. Greenwalt has embezzled money. 

YR. GABDNERt Your lk~nor, Hr. Sheffield 

bas taken the position that this whole mess stems 

from a cost-overrun, and tbe Commonwealth has taken 

the position that Yr. Greenwalt received seventy-

one thousand dollars, and the house, completed, 

is only worth ninety thousand dollars a year and 

a month later, and a good part of the completed 

value or the near-completed value is due to the 

work Mr. Bishop and his wife did or paid for 

beyond what was done or paid to Mr. Greenwalt. 

THE COURT: Your question to Mr. Bishop 

was what? 

MR. GARDNER: What he has personally 

done or paid o~her people to do since Mr. Greenwalt 

abandoned the contract or stopped working on the 

construction. I 

j 

I, 
i ~ 
!I 

I! 
.I 

ll .I 
j; 
jl ,, 

I 
THE COURT: I will overrule the objection,1 

and he may respond. 

THE WITNESS : llay I ask a question beca.usel 

-I 
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~irect - Mr. Bisl'lop 

some of the· &tuff W&S ··during the contract. like, 

' I furnished tho appliances and lights. 

Q What I am after 9 lb. .. ·~ Bish~p, are things 

5 ii that ll~Cu provided by JOU~self or paid OthO!" persons to do 
'l 

on the house, wbicb Mr. Greenwalt was responsible for under 

7 the contract? 

8 : 

9 ' THE COURT: Not things be was supposed 

to have done or did not do. 

Q I want you to testify to what you did 

1·; in the way of labor, what you paid other people to do that 

14 provided labor or materials, things that should have been 
ii 

1s ji done during tbe construction by Mr. Greenwalt but were not? 
ii 
I 

16 ;f 
il 

17 \1 
·' 
h 

18 

19 

2U t 

2J 

·' •I 
ii 

MR. SHBFPIELD: If I may object. the 

only thing in evidence is that Brandy Construction 

was involved with the Bishops. I don't think there 

is anything in evidence tbat Kro Greenwalt may 

have been responsible for any of it. 
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direct - Yr. Bishop 

82. 

I 'i Q Let me rephrase ·it this way, Mr. Bishop. 
II 

2 !I When you signed this contract and ·wont througb the several 
!I 

a IJmonthla of eo.nsu•uction and telephone calla and eo forth, 

4 l1 were you dealing with Brandy Construction or Alvin Greenwalt? 
·I 

='- I: 
u r 

.. 
6 ii 

I. 
THE COURT: Are they two separate entitie~? 

1 n 
!i 

il 
8 1: 

9 

10 

. l 
L.i. 

l:' I 

13 

14 i; 

ii 
15 II ,, 

I' 16 ,! 
j! 

17 I! 
I! 

Hi II 
•I 

1: 
lj 

19 
,, 
1' 
I! 
j' 

20 

! 
Is this a corporation? 

MR. GARDNER: That is a good question, 

Your Bonar. I think the evidence will show that 

it was conducted as a sole proprietorship as tar 

as anyone knew. I think that is tmportant. 

THE COURT: It has to be one or the 

other. I don't think that ought to hold up the 

trial here, but are you making a c~aim that Alvin I 
I 

Greenwalt is a separate entity from Br~dy Construe- I 
I 

tion, which is owned by somebody else or a corpora- i 

tion? 

MR. SHEFFIELD: Your Honor, the only 

contract we have bere with the Bishops is Brandy 

Construction. It is up to the Commonwealth to 

show that Mr. Greenwalt had personal liability 

as far as the Bishops were concerned. 
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direct - Hro Bishop 

TBB COURTt You can talk about Brand,. 

Construction, Mr. Gardner, or you coul~ call Mr.· 

Greenwalt as an adverse·witness OD the question 

of the relationship to the corporation if you need 

to or to establish whether or not it was a separate 

entity or whether or not it was a corporation or 

a sole proprietorship. I think you can ascertain 

that by calling Mr. Greenwalt if you want to, but 

right now, I guess you will bave to proceed --

HR. GARDNER: (Interjecting) Judge, 

could I question some of the witnesses as to how 

the7 dealt in the construction on the contract, 

because I am afraid I migbt not be able to eall 

Mr. Greenwalt in a er~nal ease as an adverse 

witDess. 

THE COUR'l'& I am mistaken. Thank )'OUo 

You are rigbt. You cannot call him as an adverse 

witness, but you can ask the other witnesses. 

MR. GARDNER: Thank you. 

Q Mr. Bishop, during the construction 

tosi 

I 
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direct - Mr, Bishop 
,; 

:I 
II 1 11 process and during the negotiations on the coDtract, who 

2 i! did you deal with? 
!r .I 

a i! A Mr. Greenwalt. 

4 

'

iii Q Did you eve~ deal witb anyone other 

s II than IIi'. Greenwalt? 

s !! A No, DO ODe else. 

I! 
1. 11 Q The contract iself, is there anr place 

d 
•I 

s ll indicating to you that you were dealing with a corporation? 
r 
i: 

9 lj A No, sir, it never did show whether it 
': 
ll 

10 !1 was a corporation involvad in it. 
r: 

Q Were you told by Mr. Greenwalt or anyone 

l2 else you were dealing with a corporation? 

A No. sir. 

14 Q On the second page where it is sigped, 
I; 
li 

1s i! the first signature, can you tell me whose signature that 

1s li is? 
!I 
'I 

11 1
• A Alvin Greenwalt. 

!J 
t• 
f' 

te ll Q Did you witness him sign that? 

'..!0 

A 

Q 

Yes, sir. 

Did he sign it Alvin Greenwalt, presidentJ 
I 
i 

or Alvin Greenwalt on behalf of Brandy Construction or simply 

1.06 !, Alvin Greenwalt? 
F 
'· t: 
I· 
~! 
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direct - Mr. Bishop 

A Just Alvin GreeDwalt. 

85. 

! 

I 
i 

2 Q Hr. Bishop, the four pages of this contra.Ct, 

a ·1 there is a heading up here referring to Brandy Construction,· 

4 :l.s th~ .. t cor:rac:t? 

5 A Correct. 

6 Q Does that refer to a corporation or 

7 a compan7? 

8 ,! A No, sir, it says Brandy Construction. 
:i 

9 !i 
!! 

Q This is part of your contract with Mr. 
:i 

1u 1; Greenwalt , correct? 

lJ A That is correct. 

~::. Q Now, Mr. Bishop, in your opinion, who 

13 ,i was it that was building your home? 
!i 
•; 
J! 

H 
,, 
,. ,, 
:I 

15 
,. 

II 
16 II 

!! 
17 li .; 

A Mr. Greenwalt was. 

Q After Mr. Greenwalt stopped construction 

well, do JOU recall when he stopped construction? When was 

the last time he came out or sent someone else out? 
" ,; 

,~ .o 
'I !, 
'r A I can•t reme~ber exactly, but probably 
., 
'· 

19 
'! 
! 
j: 

we moved in the place February 28, I believe it was. 
!' 
ol 

20 !! 
,; 
;: 
:I 
I, 

21 ,, 
I; 

Q Of last year? 

A 1980, and there was a couple of things 
r 

done after that, but just minor things. 

I 
I 
i 

I 

' 

t· 
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·· direct - Mr. Bishop 

Q !Tow, you don;' t recall exactly when or 
It 

2 
Jl approx:l.mately when it was the last time pr:Lor to :your mov:l.Drr 
II 

3 !i in that he had gone to the property and p~Sz,formed any work 
lj 
j; 

4 !lor sent someone else out to perform work? 
i' ,. 

5 11 A They worked up until the day I moved 

6 !' in because I believe the carpet was installed just prior 
t' ,. 

7 i , to moving. 

8 ; 
Q Why did you move in before the house 

9 was completed? 

A He was late on the contract, and I had 

already sold the other house and bad to move out and give 

it to the owners. 

13 Q To get back to the original question, 
j. 

q II 
!~ j; Mr. Bishop, can you tell the jury what ,-ou. )Fourself, did 

li 
15 II or pa:Ld other persona to do which should have been done under 

16 
11 the contract on the construction of your home? 

17 :: 
i ~ A We put all the appliaacea in, but that 
q 

18 was deducted from the contract. 

1~ 

Q That is not something then tb&t Mr. 

Greenwalt was paid to do, is it? 

A He could put them in or I could put 
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:l direct - Mr. Biehop 
li 
il 
': 

B7o 

1 lj them in. It was up to me. It would bo rnibtractecl if I put 
I 

2 I them 1D m,selfo 

3 Q Just tell the jury what things you did 

I 

I 
I 
! 

J 
I 
j 

4 or paid to do that were required to be done under the contract1 
I 

5 I 
I 

6 ,I c1o it. 

I! 

A 

Q 

I 
! 

Well, those were required if I clidD •t 

Things that he was paid for, not things 
7 I~ 

:i 
s 11 that 

i 
he received allowances ~or or that you received allowances 

,. 
s 1: 

t 
t 
I 

l•.i ; 

12 

13 
it 

li ,, 
14 :I 

I! 
'I 
ll 

15 

II 
16 ,I 

II 
!I 

17 h ,. ,, 
:i 

18 
I, 
il 

for. 

it done? 

it. 

ll 

19 ll extended. 
I! 
I! 

20 ,, ,, 
'• ,, 

21 tl 

A 

Q 

A 

Q 

A 

Q 

A 

The outside concrete was put in. 

What kind of concrete? 

The patio work and som' wa.lkway work. 

Did you do that yourself or pay to have 

I paid a concrete subcontractor to do 

How much did you pay? 

Bight hundred dollars. I had tbe chimney 

I paid one hundred dollars for thato 

MR. SHEFFIELD: Your Honor, ask the 

I 

I 

witness to speak up. 
I 

109' 

I 



FRANCES K. HALEY Be ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 371 .. 5258 Home: 786 .. 4780 

direct - Yr. Bishop 
88. 

'· 1 
1j A X paid one hundred dollars to have the 

2 
!! chimaey raised to the height that the contract specified. 
!i 
·l 

3 'i The contract specified that he would pay five hundred towards 
!I 

4 I! toward& the points on the morts~e settlement, and I paid 
II 

5 'I 
l1 that. I paid one hundred and seventy-one dollars for interest !i ., 
jl 

6 !l where the contract specified that he would pay the interest , . .. 
7 ;~ on the construction loan until such time that I moved in. 

I put screens on. No 
9 ~: screens were ever provided, and I paid approximately four 

~u '; hundred dollars to get the screens and so forth. 

One of the footing drains 
12 

· vas never buried. When Vepco was there, I paid fifteen dollars 
13 ;1 to put that in. 

·; 
I 

H !t 
i· 
II 
il 

We bought about ·fifty 
15 

j! dollars in moulding and so forth to finish up the service ,, 
~I 16 :i area. Do you want the things not done? 
1: 

17 I! 

F Q Do you have a total figure for what 
I' 

Hi ., 
1: you actually paid for yourself to other persons to complete 

19 

20 

-~ 1 

~:the contract? 
~: 

A I don't have that figured out that way. 

PI have a total price, but there is quite a bit to be done. 
' 
i 

11.0 :. 
------4-·------------------·--

i 
r 
I· 

-+--
' ' I 
I 



FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg. Virgmia 22401 

Office: 371~5258 Home: 786~4780 
89. 

: direct - Mr. Bishop 

Q Go ahead and tell the jur)' what remains 

1: 
2 !I to be done under the contract~ 

ij 
3 !. 

i; 
A On the back, it was supposed to be· a 

!' II 
4 :! twelve b7 eight0en glassed-in porch that w&s never put on. 

~~ 
5 t~ Splash blocks were specified in the contract. 

6 

i 

.l 

14. •. 

li 
:: 

15 ;; 
I' 

Q What are splash blocks? 

A The things at the end of the gutter 

where the water comes down and hits the ground, and it is 

supposed to take the water away from the footings. 

MR. GARDNER: Can you hear? 

THE COURT: Sheriff, tell them out there 

to talk a little less loudly. 

Q Go ahead. 
;j 

16 :! 
:i 
:; 

A The balance of the sink, the little I 
n F 

·I 
~I 
.I 

18 ii 

Hi 

scallop things, were never put on. I procured that for twentyi 

five dollars. There was supposed to be cabinets in the ssrvic~ 
I 

area, and they were never put in. That 0 s probably one hundred! 
! 

dollars or so • I had to have a new roof put on because the 

.21 • ' root that was on it was defective, and I could never get 

Mr. Greenwalt to come out and fix it. 11.1 



FRANCES K. HALEY Be ASSOCIATES 
Court Reporters 

Courthouse Budding 
Fredericksburg, Virginia 22401 

Office: 3 71,5258 Home: 786 .. 4 780 

direct - Mr. Bishop 
.. 

Q Did you ever t~lk t~ h~ about the defect? 
i . 
i 

2 A. -~ .' ._, :I bad f1I1 lawyer send him a letter rep.rdi~g 

s it. Mr. Sheffield answ.sred it, I believe, or somebod7 did · 

4 and said tbat 1s one thing they would not do, and I paid 

5 forty-eight hundred dollars tor a new roof. Behind the 

s chimDey, water was pouring in where it was not flashed right. 

~ You could see the cosmetic effect that there was too much 

s of au overbang on the shingles, and I believe in the informa-

9 tion that you have there is an architect's report regarding 

10 this defective work. 

Q What about the work yo~ yourself, did, 

1.2 Mr. Bishop, you or your family? 

A We did a lot of the lawn work. Some 

~ i was done by his people but some wasn • t , and we did 1 t • We 

15 painted the service area. We painted the interior because 

1s the carpet was ready to be laid, and nothing was painted. 

17 Q All of that work wa.s. to ha.ve been done 

111 by Mr. Greenwalt under the contract? 

A Yes. 

20 Q Have you totaled a figure that would 
I 

! 
~1 cover what you, yourself. did or paid to have.done.that should; 

1.1.2 . have been done by !!~. Greenwalt? 
. 
I 

r-­
' I 
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FRANCES K. HALEY Be ASSOCIATES 
Court Reporters 

Courthouse Budding 
Fredericksburg. Virginia 22401 

Office: 371 .. 5258 Home: 786 .. 4780 

direct - Mr. Bishop 
91. 

i 
~ 

! 
I 
I 

Well, including.the appliances and everJ-1 
I 

A 

thing I suppl~e4 which were really a. part of the total price 

of tbe contract but should have been subtracted, the money 

that I put into it and the work X put into it is approximately I 

thirteen thousand dollars. 

Q Is the home completed yet? I 
i 

A No, sir, I don • t have the glassed-in· 
I 

s i! porch. I have the valance, but I don't have it up yet. There 1 

ii 
s il are a few more things to be done yet. 

10 

r 
Q Did there come· !times during the construe- l 

11 .. tion on your house where you authorized dra.ws.~on the loan 

12 from Union Bank and Trust? 

il 
l·j L A Yes, at certain intervals, he would 

li 
1: 

11: II 

1: 
approach me and say that we did this much work, and I would, 

I• 

.15 
j! ,. 
I! 

like, ten thousand or fifteen thousand dollars or whatever 

ll 
16 p 

il 
'I 

17 !I 

he felt the work was worth, and I would call the bank for 

him to draw money from my construction loan. 
II 

lR II 
I! 
!I 

19 a 

20 I! 
II 

Q What was your understanding the mone7 

was being drawn for, for what purpose was it to be used for? 

A To pay people for the work doneo 
p 
I' 

~1 ~! 
I: Q If the home was not progressing according 
I' I 

I i: 

1.~ 
I 
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I 
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3 ;, 
;I 
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j 

FRANCES K. HALEY 8c ASSOCIATES 
Court Reporters 

Courthouse Buildi:1g 
Fredericksburg, Virginia 22401 

Office: 3/1 .. 5258 Home: 786.-47SC 

direct··- Kr·a Bishop 

to the contract and~ was, in ·tact, :never finished, why was 

it you authori~ed these draws periodic~lly? 

A Well, becat1se he was progressing, and 

we had milestones for completion, and some were partially 

done, and we felt that be had met these milestones towards 

completion. 

Q Did you or your wife attempt to keep 

e up with the subcontractors and materials as tbey were being 

9 paid as construction progressed? 

10 A No, because I didn't know who the sub-

1! contractors were. 

l. Q Let me ask you one question about the 

1:~ loan. Do you know whether any interest payments were made 

14 on the loan from the money withdrawn by Mr. Greenwalt? 

15 A Well, yes. Usually, he would make a 

1s :: draw, and he would pay the interest on that loan on ·the da7 

n , of the draw. 

16 Q And that was part of the contract· agree-

A Yes, that he would pay the int.ereet. 

2! 

1.:14 ·. 
;, ______ __;;_ _____ ·------------------------------r--



FRANCES K. HALEY 8c ASSOCIATES 
Court Reporters 

·· Courthouse Building 
il Fredericksburg, Virginia 22401 
:! Office: 371~;258 Home: 786 .. 4i80 ;:. ;: 93. 

cross - Mr. Bishop ;; 
!I 
i! 'l ,' : , 

!i 

1 i! ,, 
,r ., 

2 I Sheffield. 

3 .I 
!I 

.... 

I 

MR,. GAlrQ~RI Thank. you. ADswer Ur. 

4 I 

CROSS EXAMINATION 

5 II BY MR. SJmi-TIELD: 
I, 
I 

a H q 
ii 

7 !! worked? 
,, 
'! 

8 :: .. 

10 

! 1 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

16 !; Govermnent? 

A 

IJi 1955 though. 

1~ Q 

Mr. Bishop, where did you say that you 

I didn't say. 

Where do you work, sir? 

Washington, D.C. 

For whom? 

The Federal Government. 

In what branch? 

The Federal Aviation Agency. 

Have you always worked for the Federal . 

~ . 

I wouldn't say always. I have since 

Now, on the contract, it appears on 

the back page of the contract, a signature signed Brandy 

21 Construction Company by Alvin E. Greenwalt, is that eorrect? 

i 
i 

I 
i 

I 
1.:151 



· FRANCES K. HALEY Be ASSOCIATES 
Court Reporters 

1 

2 

3 . 
li 

4 

t: :, 

Courthouse Building 
Fredericksburg, Virginia 22401 

Ofiice: 371-5258 Home: 786-4i80 

cross - Mr. Bishop 

102. 

.. A No, I wasn't at the bank when they were 

picked up. 

Q Now, you also testified that some of 

the landscaping work you did, but some had been done by Brandy: 

s · Construction or subcontractors, is that correct? 

6 '· A There was a colored fellow out there 

7 that :.did part of if, but I don • t know who he worked for or 

8 anything about it. 

9 

lu MR. SHEFFIELD: I have no further ques-

,, 
•• L tiona. Thank you • 

j ! YR. GARDNER: I have one or two things 

13 I think we had batter clear up. 

14 

lS REDIRECT EXAMINATION 

16 BY MR. GARDNER: 

17 
ii Q On the matter of the credits, the things 

Hi that you purchased should have been credits on the contract? 
~ .. 

14 A Correct, it should have been deducted 

20 from the contract price. 

:;1 
I. 
I Q If you can, figure how much these 

11.6!: I 

·--t-·-
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FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Co~rthouse Building 
Fredericksburg. Virginia 22401 

Office: 3 71 .. 5258 Home: 786 .. 4 780 

redirect - Yr. Bishop 
103. 

1 il thilltts total and tell the jury what the total amount would 
'i 

2 be minus these things. 

3 A. · I paid fiftee~& hundred dollars for tbe 

appliances, and five hundred dollars for the light fixtures, 

and that is what the contract called for. 

So that is two thousand dollars of the 

thirteen thousand dollar figure? 

8 A I don't want to figure the settlement 

9 fees of five hundred dollars which he was supposed to have 

1c paid. I paid nine hundred total. He was supposed to have 

• I 1 .. 

1:~ 

13 1: 
:I 

14 1: 
,I 
:; ,. 
·I 

15 
ji 

16 ,! 
I! 

17 
i! 
'I I• 
tl 
!! 

18 

1!) 
I~ 
! 
!' 

20 I· 

21 ,· ,. 
' 

paid five hundred. 

Q So the appliances and the light fixtures, 

the agreement was if you paid for them that that amount would 

be deducted from the contract price? 

A Correct. That is two items. 

Q If you deduct those amounts, how much 

is left that you actually paid or·still have left to paJ? 
r ·: ; . 

A It would make it eleven thousand dollars. 

Q Now, Yr. Sheffield asked you whether 
. .;., .. 

you made any direct payments to Yr. Greenwalt yourself, and 
. : .. .. 

you said that you did not, is that right? 
! 

1.17~ 
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FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg. Virginia 22401 

Office: 371 .. 5258 · Home: 786 .. 4780 

redirect - Mr. Bishop 

A Correct. 

104. 

._., 

Q Whose money was it that Mr. Greenwalt 

received from the Union Bank and Trust Company? 

A It was my eonstruction loan under my 

s 1 name. 
I 
! 

6 ,; 
I! •I 
t· ... I! 

I 

i! 
·I .. 

8 il 
j' ,. 

9 i' 
I 

Q And that is money that you are responsible . I 

! 
i 

I 
I 

to pay? 

A That's right. 

:I 
I 

:t 

10 ;l MR. ST:IEFFIELD: There is no evidence 

1• 
.LJ. that Mr. Greenwalt received one penpy. Brandy 

L Construction is the only entity we have heard 

13 anything about. 

14 
ll THE COURT: That is argument for the 

15 
ii 
!j 
!I 

jury. I will overrule the objection at this time. 
li 

16 ii 
I~ 
jl 
!I 

17 p 
It 

MR. GARDNER: Tbat is all, Your Honor. 

THE COURT: All right, 70u may step 
II 

13 
I! 
I~ down, ~~. Bishop. 
:, 
•I 

19 '· I' I! 
20 i: 

;· 

·I 
21 

: ~ 
li ,I 

WITNESS STOOD ASIDE 
II 

118 ,: 

li 
i 

II 
I; 
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j: 

j ,1 .i 
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II 
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I 
16 I 

Ji 
il 

17 II 
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FRANCES K. HALEY & ASSOCIATES 
Court Repor:ers 

Courthouse Bdlding 
Fredericksburg, Virginia 224J 1 

Office: 371-52·sa·· Home: 786-4780 

direct - Mr. Elliott 

MR. GARDltER: Call Yr. Prank Elliott. 

· · THE CLEU:: Do you solemnly swear that 

the evidence you give in this case will be the 

truth, the wbole truth, and nothing but the truth, 

so belp you God? 

THE WITNESS : I do. 

THE COURT: Come around and have a 

seat, sir. 

NOTE: Counsel are conferring 

at the bench, whieh conference is unreported. 

FRAliK ELLIOTT, a witness, being 

called for examination by the Commonwealth, first 

being duly sworn, testified as follows: 

DIRECT ~~!NATION 

BY MR. GARDNER 1 

Q Mr. Elliott, would you state your name 

and occupation, please? 

A My name is Frank Elliott, and I am a 

banker. 11.9 
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12 
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FRANCES K. HALEY & ASSOCIATES 
Court Reporte:-s 

Courthouse Building 
Fredericksburg, Virgi!'lia 2240 l 

Office: 3 71 .. 5258 Home: 786 .. 4 780 

direct - Mr. Elliott 

Q What bank do ·you work with? 

106. 

A The Union Bank and Trust Company in 

Bowling Green., 

Q What is your position there? 

A I ~ vice-president. 

Q Back in l979t Mr. Elliott, did the Union 

Bank and Trust Company extend a construction loan to Mr. 

and Mrs. Ralph Bishop of Spotsylvania County? 

A That is correct. 

Q Tell the jury what the total loan commit-

ment on that construction loan was. How much money was actually 

promised or committed to the Bishops? 

A Well, I have the commitment in the file, 

and the amount of the commitment for the project was eighty-

five thousand dollars. 

Q How much of that money was paid out, 

do you remember? Has it all been drawn now? 

A I believe seventy-six thousand dollars 

was actually paid out prior to the permanent~ 

Q Prior to converting.the loan:to'the 

permanent financing? 

I 
I 
I 

I 

I 
I 
I 

I 
I 
I 
t 
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FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg, \"irginia 22401 

Office: 371 .. 5258 Home: 786-4780 

direct - Mr. Elliott 
107. 

A Yes, I have a record hsre of the amount, 1 

you desire that. 

Q Who was the general contractor for· that· 

projec·t to yonr knowlsdge? 

A Alvin Greenwalt, Bra.ndy Construction. 

Q 
I 

You say Alvin Greenwalt, Brandy Construe-; 

tion. Were they one and the s~~e or two different entities? I 
A Well, let me think about that. I·believel 

that they were one and the same. 

Q Why do you say that? 

A I suppose the reason that I say that is 

because of my relationship with the Bishops who were the 

customers of the bank whenever we referred to the contractor.-

In fact, I recall very vividly in rny mind instructing Mr. 

Bishop to check around and to be sure that he got a very 

good, reputable contractor, and he came up with Al Greenwalt. 

Q Can you explain what is meant by a<.const,c­

18 ,, tion draw? I am not sure tha.t everyone on the jury would j 

draws on a e~n~ract j lfi 
j: 

know that. Wba.t is meant by the phrase of 

. . I !: 
~0 r or a loan lika this? 

A There can be different interpretations. I 
1.Z1! 

I 



FRANCES K. HALEY & ASSOCIATES 
Cour:: Reporters 

Courthouse Building 
Fredericksburg, \'irgima 21401 

Office: 3 71 .. 5258 Home: 786.-4 780 
i 

============================================================~~======,---
direct - Mr. Elliott 

The most general one, the one that our bank uses, is a draw 

2 :; is made when a certain amount of work bas been completed, 

3 that work being represented by both materials going to the 

4 ~! job and the labor expended. 

5 : Q The seventy-six thousand dollars that 

s you said was paid out, prior to converting that to permanent 
-. 

• financing, was that paid in the form of draws? 

A Yes, it was. 

9 Q To whom was that paid? 

To Alvin Greenwalt and Brandy Construction. 
i 

A 

, ... 
• • l 

Q Who actually received that physically 

and came and picked up the checks that you fssued, Mr. Elliott~ 

A Mr. Greenwalt's secretary named Betty • 

1~ I doD't remember the last name. 

15 

16 

. ., 
J • 

1.22:. 

Q 

sion of the checks? 

A 

Q 

i 
She is the one who physically took possesr 

That is correct. 

Was there anything required by the bank 

in the way of documentation before those draws would be issuedl 

by the ba.nk? 

A Yes, we required a certification by 
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FRANCES K. HALEY & ASSOCIATES 
Court Reporter$ 

Courthouse Building 
Fredericksl:-urg, Virginia 2 2401 

Office: 371 .. 5258 Home: i86 .. 478J 

direct - Mr. Elliott 
109. 

the cont~actor tha~ the materials and labor had been paid 

for prior to the draw up to that point. 

Q Mr. Elliott, I want to show you a group 

of pap6rs stapled together, seven pages. They are marked 

for identification as Commonwealth's Exhibit Four. Would 

you look at those and tell the jury what they are? 

A These are certifications that my bank 

requires prior to each draw that o.ll the material and costs 

9 have been covered as of th~t date the draw was ~ade. 

Q As of the date of the certification? 

A The date of the certification, yes, 

. ., :1 because we w-ould not want to put out money that was to be 
i ~ I 

I 
I ji 

13 i! used 
!i 

i for anything other than materials and labor on Mr. Bishop•:s 

I :; 
u 11 job, and that is why we required tbat. 

I ; 
15 I Q Who signed each one of these. cert.iticatio+? 

1s I A Signed·by Alvin Greenwalt, Br&ad,r:cSastru1-
17 II tion in the first one. One is signed by Alvin Gr9eliWiii·H .· II 

16 il president. Brandy Construction. All the rest are signed'' 
II 

L~ i~ identical to tbe first one. 
I 

20 
I 

I• 
:I 

.H '• 
h 
II 

·--·--rr-
,1 
II 

MR. GARDNER: I would llke to offer 

this group of papers as Commonwealth's Exhibit Four. 

123~ 
------------------~----------------------------~ 

I 
! 
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FRANCES K. HALEY Be ASSOCIATES 
Court Reporter=-

Courthouse Building 
Fredericks~urg, Virginia 2!401 

Office: 371-5258 Home: 786-4i80 

direet - J&r·~ Elliott 

THE COURT:: . .: No· objection, it will be 

:.:a.dmi tted. 

NOTE: The above referred to 

cer·tifications are now being marked and filed:·:by 

the Court as Commonwealth's Exhibit Four. 

Q Hr. Elliott, was there any additioDal 

fj money loaned by your bank to the Bishops for the construction 

11) of their home? 

!1 A Yea, but let me clarify that. 

!!. Q Yes, sir. 

13 A As I mentioned, the loan was seveDty-

1~ six thousand dollars. Our commitment to the Bisho~s was 

ts i' predicated on the fact that he would sell his property in 

1s l1 Annandale, Virginia, where he was moving from, and· the· proceedS 

17 ii from the sale of that property would be used to pay''ot:r I 
' ~i ... i' . ~ .·' 

ts ;1 the original loan, which was forty thousand, two, and ·taat 
' .... ·. 

19 ,. thirty-five thousand dollars of that money would ge towards 
I, 
!: 

20 !! the loan of seventy-six thousand dollars. This was pa.id 
i! 
I. 

I; 
::!1 11 down, and then, later on, becausa there was still room 1n 

I! ;: 

1241! 
ji ,, 

I 

T 
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:i. 

Court Reporters 
Courthouse Building 

Fredericksburg, Virginia 22401 
Office: 371-5258 Home: 786 .. 4780 

direct - Mr. Elliott 

the commitment, they bor:rowed:..an additional three thousand 

dollars moreo 

Q llr• Elliott, did there come a time that· 

you asked on behalf of tbe bank that an appraisal of the 

property be done by an expert? 

A Yes, .sir. 

Q Do you recall when that was? 

A That was sometime in 1980. I have the 

9 1 appraisal in the file, and it is dated and everything, but 

liJ I would have to look it up. I don't recall the exact date. 

1: Q Wbo was the apprai·ser? 

l2 A Orrick Johnson. 

lS 
ji 

Q What was the purpose of that appraisal, 
!I 

14 ;; 
;, Mr. Elliott? 
i 

!i 
15 ;i 

li 

II 
16 II 

A Prior to a permanent loan • the bank 

required a professional appraisal, and that was the reason 
I· 

17 li 
:; 
!. 

that I called Mr. Johnson. 
I 

13 Q That was prior to converting it to a 
~I 

1& permanent loan? 

~I) A Yes. 

~~ MR. GARDNER: That's all, Mr. Elliott. 

I Answer Yr. Sheffield • s questions, please. 125: 
-------+---------------------------------------------------------------- ~ :: l 

I 
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FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredc:ricksburg, Virginia 22401 

Office: 3 i1 .. 525S Home: 786-4 780 

cross - Mr~ Elliott 

TRE WITNESS: Yes, sir. 

3 1; CROSS EXAMINATION 

4 BY Irk. SHEFFIELD: 

5 Q Mr. Elliott, is buying a house a pretty 

s good investment in today's market? 
II 
:i 

7 I. 

8 MR. GARDNER: That calls for an opinion, 

9 Your Honor, and is not relevant. 

10 THE COURT: I don't believe that it 

is relevant. I ~ill sustain the objection. 

MR. SHEFFIELD: All -right, sir. A 

witness that the defense has summoned has come in, 

:·1 . -, and I ask for. the rule on the exclusion ot the 

15 witness. 

. I 

l 

I ii 
i: 

16 
j; 

!i witness excused?! THE COURT: You want the 
;: ·- .j .... MR. SHEFFIELD: Yes, sir, Your Honor. 

-I 
i 

lS You will have to be excused, Judge Cox. I 
19 

! 
JUDGE COX: Where do you want me to wait?~ 

i 
20 THE COURT: Maybe he could be taken out I 

i ,. 
21 ,, 

I, of order in a short while. Lets go ahead. 
r 

_12~~~~-----------
,, ---------------------------------------------------~· 
1: 
j; 
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i FRANCES K. HALEY & ASSOCIATES 

Court Reporters I 
Courthouse Building 

Fredericksburg, Virginia 22401 
Office: 3 71 .. 5258 Home: 786 .. 4 780 

cross - Mr. Elliott 

Q Mr.~ Elliott, you said the total contract 

was eighty-five thousand-dollars,·is that correct, sir? 

A Repeat th&t quest:l.on. 

.I 

Q 'You said. the total loan commitment 

the Bishops bad was eighty-five thousand dollars on the 

that I 
constr~c-

1 
I 

tion loan, is that correct? 

A That is correct. 

Q And there was seventy-six tbQusand dollar! 
! 
I 

disbursed? i 

A That is correct. 

Q You testified that -- you were asked 

to whom it was disbursed. Wasn't it disbursed to Brandy 

Construction Company? 

A It was -- I would have to check the 

actual checks to see, and I don 1 t have possession of them 

to see if it was disbursed to Brandy Construction or to Mr. 

Greenwalt, but to my recollection, it was disbursed to Brandy 

Construction Company. 

Q To your knowledge, is Brandy Construction 

Company a Virginia corporation? 

A Yea, sir, it is. May I qualify myself 

ii --n---------------------------f--
1! 
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FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Bt.:ilding 
Fredericksburg, Virg:nia 22401 

Office: 37V5258 Home: 786 .. 4780 

cross - Mr. Elliott 

OD tbat? At the time, I did not cheak with the State Corpora-; 

2 . tion Commissiono ! 
3 

4 

5 

6 

,., 
I 

9 

12 

13 

14 

15 

16 

17 

18 

j. 
p 
l: 
j; 
I, 
I ~ 
I 
lr 
I 

Q But you now do know that at the time 
I 
I 

I 
Brandy Construction Company: 

! 
those disbur-sements were made that 

was a corporation? 

A· Now, I do. 

Q Thank you, sir. When those draws were 

made, didn't the bank, in fact, get back interest payments 

from Brandy Construction? 

A Yes, that is true, but all of it was 

not paid. 

Q Yes, sir, I understand that, but as 

each draw was made Brandy Construction, under the way it 

was set up·, was supposed to pay tha interest on the Bishops • 

loan? 

A That is right. 

Q I show you five checks, and ask if you 

have any familiarity with these and if you can identify the 

19 
· payee on these five cheeks? 

20 ' 
A The Union Bank and Trust Com~any. 

21 
Q Yes, sir. I ask if you would look 

128 
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!I 
.i 

Courthouse Building 
Fredericksburg, Virginia 22401 

Ofiice: 3 71 .. 5258 Home: 786 .. 4 730 
115. 

cross··- Mr. Elliott 

at the back of the checks and identify the endorsement on 

those checks. 

A 

Q 

The Union Bank and '!'rust Company. 

I 
Do you believe that these were the interest 

payments on that construction loan that came back as each 

draw was di.stributed to Brandy Construction? 

A That is my understanding, yes. 

l-jR. SHEFFIELD: I would like to introduce 

those into evidence, Your llonor. 

THE COURT: No objection, it will be 

admittede 

MR. GARDNER: No objection, Your Honor. 

NOTE: The above referred:to 

five checks are now being marked and filed by tbe 

Court as Defendant's Exhibit One. 

Q Did you notice who they ·were signed 

20 :: by, Mr. Elliott? 

A I did not not ice. No, I didn • t·. 



FRANCES K. HALEY & ASSOCIATES 
Court Re;-orcers 

Courthouse Building 
Fredericksburg, Virginia 224J 1 

Office: 371#5258 Home: i86-4 780 

cross - Mr. Elliott 

I 
Q But those were checks written on checks • ~·;::._ 

I 
I 2 :l that had Brandy Construction? 1 

I wa.s lookj_ug at the payea and the endo:rse/r. 

I am sorry • but I wasn 1 t trying to trick I 
3 A 

4 

5 you. I 
6 

MR. GARDNER: We will stipulate that 
t• c they are Brandy Construction checks, Your Honor. 

Q Yo~.t a.lso testified that you got wha.t 

you called certifications prior to disbursement of a draw? 

A The eertification was brought in by 

the secretary prior to the draw. 

Q Now, sir, isn't it t~ue tbat you called 

15 ~·Brandy Construction and dictated the sentence used in the 

:·~ ;: certifications at the beginning of this loan? 
; 

17 A I recall Mr. Greenwalt calling me in 

13 ·regards to it. I believe Mr. Green~alt was the one that 
l; 

.originally stat~d that. 

Q But the language was satisfactory to 

· you as an officer of the Union Bank and Trust Company? 

1.30 . ' j 



FRANCES K. HALEY & ASSOCIATES 
Court Reporrers 

Courtl:ouse B;.~ilding 
Fredericksburg, Virginia 22401 

Office: 3il .. 5258 Home: 786 .. 4780 

cross - Mr. Elliott 

A Yes, it wae. 

Q And. yet. you chose to use ~be word 

"cover" rather than "paid.'' Is there any significance to 

th&t? 

A No, because they are synonymous to me. 

6 'I Q If you used the word ncover," does that 
II 
I· 

7 :! mean you meant to use the word "paid," but you chose to use 
i: 
!; 

s ;~ the word "cover?" 
'· '• 
ii Q ,, 

~ ,, 

! ~ 
H' l~ yes, sir • . , 

A If you want to use that terminology, 

11. Q Yet you received this from Brandy Con-

~~ ~ struction Company and you received it prior to making distri-

~. 

13 !; butions and yet the certification says that these billa are 
.. 

14 ll paid but, in effect, what you mean is tha.t the bills are 
! 

15 jsoing to be paid? Is that really the way that it works? 
I 

16 .
1 

A Let me think about that, mister. 

17 I 
I 

Q Let me give you a little time to thiDk 

13 ::about it. 
i' 19 !l 
i ~ A Let's put it this way. Tbe draws were 
H 

:.?0 II ;! being used for 

" 

working capital; therefore, we wanted to be 

21 !i sure tha.t all bills had been paid prior to the draw to buy 

·i more materials and to pay for labor. 1.31' 
_____ J_ ________________________________________________________________ __ 

I~ 
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Court Repo~ters 

Courthouse Bt.:ilding 
Fredericksburg. \'irginia 22401 

Office: .3 71 .. 5 258 Home: 7 86-4 7 80 

cross - Mr. Elliott 

Q Yet, on your statement you required 

118. 

that all materials and costs have been covered in the past I 

I 
I 

tense, and you required Brandy Construction to give you this, I· 
I 

and JOU would give them a check, but, really, the check ,.ou 

:; 
v !; gave was going te pay the labor and materials that had been 

;; 
II 

I 
I 
! 
l 

I 
i 

6 ;1 performed within that block of time, is that 
:; 

the understanding'! 

1 ·· A In that block of time? 

8 : 

1
,, 
;; 

; l 

13 

Q Yes, sir, since the last draw was made? 

MR. SHEFFIELD: Let me strike that ques-

tion and rephrase it. 

Q In other words, the process meant that 

u a certain amount of construction would proceed until it got !; 
lj 

15 !! to, like, a milepost, and the contractor would •e conta.ct 
;. 

16 !! and then you would make contact with the Bishops to see it :• 

17 ~~ they authorized you to make a disbursement? I 

. ·• 

It, A Yes. 

HI Q And you did that six or seven·. times? 
;, 

20 
i; 

A I am sure that I did. I stayed on the 

21 !: phone quite a bit with the Bishops. 

1.32j, 
'• 
j: 
!: 

' 
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I. FRANCES K. HALEY Be ASSOCIATES 
i: 
II 

" 
Court Reporters 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 3 71 .. 5258 Home: 786,4 780 

cross - Mr. Elliott 
119. 

Q Were thev calling you a lot during the 

2 entire contract? 

3 

4 

5 II 

6 

II 
7 I! 

il 
!; 

8 11 

Ji.. Yes. 

Q Sc that when they autho:'ized this, then 

you would receive whst you have referred to as a ~ertificate 

saying yes, a certain amount of work had been paid for? 

A Right. 

Q And you would give a check. If tbe 
;I 
:I 

£l work had been paid for, what would it go for? 

A I just told you working capital. That 

u is normal in the trade. 

.Q In effect, that goes to pay for work 

13 and labor that bad been performed since the last draw? 

14 j\ A Yes, sort of to replace :funds.that were 

II 1s il supposedly paid out of llr. Greenwalt • s own funds. 

1s \1 Q I sbow you two documents wb1cb are en-
!1 

t7 \!titled "waiver of liens," and ask if you are familiar with 
!j 

1s 11 these? 
,: 

19 ll 
i ~ 

2fJ !1 

ll ... .,1 

I~ 

li 

A Yes. I ame 

Q What is a waiver of lien type of document? 

A A waiver of lien is used by the banks. 



FRANCES K. HALEY Be ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg. Virginia 22401 

Office: 371 .. 5258 Home: 786~-f 780 

redirect - Mr. Elliott 

Q Mr. Elliott, can rou identify these 

2 documento? Are they ~pies of the cashier's checks issued 
.. 

3 :: by the Unio;a 'Ballk and Trust COD.'1J&Dy? 

. ; 
4 Yes, tbeJ' are. 

5 Q On what account or on what loan were 

a . these check3 issued, the original checks? 

8 

9 

i.O 

!l 

,., . .;. 

13 

A They were issued on the account of. 

as far as Union Bank an4 Trust Company is concerned. the 

Bishops and paid to the order of Brandy Construction. 

Q Are these checks which you have been 

testifying about? 

A Yes, they are. 

Q Are these copies of the original checks 

14 ;:made after theJ were returned to the bank? 
I· 

1.5 J 
I 
!I 
i 

A 

Q 

Yes, the7 are. 

ID fact, these copies were made by you 
17 . or someone under your supervision at the bank, weren't ·they? 

iS A That is correct. 

THE COURT: · I think that makes them ad-

missible, and they will be admitted. I have to 

1.34 overrule you. 
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I, 
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I~ FRANCES K. HALEY & ASSOCIATES 

Court Reporters 
Cour~house Building 

Fredericksburg, Virginia Z2401 
Office: 3i1 .. 525S Home: 786-4780 

!! redirect - Mr. Elliott 

'I It 

1 ~~ ,, 
2 II 

II 
3 I 

4 I 
5 I 

I 
I 

NOTEr The above referred to 
... ~ . 

checks are new being marked and :riled b7 the Court 

Q Now, Mr. Sheffield· asked 7ou it JOU 

· 6 i kDew whose account they were deposited in. 

7 II from lookiDI at the copies who received the 

s 
1
i whose account they were deposited? 

Can you tell 

,, 
:! 

9 p 
I! 
!i 

checks or to 

A Yes, I can on some of them but not all 

1.: :! of them because some say deposit only. 
!; 

This check has been 

11. ~; credited to an account at the National Bank of Fredericksburg. 

1~ : On that check, the payee is Brandy Construction Company. 

Q Isn't it true if it is for deposit only 
I' 

'i 
H 

I! that it is deposited in the payee's aecouDt? 

15 li ,, A That is true. 

16 I Q And all these checks indicated that 

11 they were deposited to the account of Brandy Construction? 

18 A That • s .· correct. 

YR. GARDNER: I offer this as the same 

exhibit. 
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i FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

'I 

ii 
ii 
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I 
•i 

1; 
i ., 

it 
I 

1: 
.I 

Courthouse Building 
Frederickst-urg, Virginia 22401 

Office: 371 .. 5258 Home: 786~4780 

redirect - Mr. Elliott 

130. 

MR. SHEFP'IEI..D: I have to object b~ed 

on the original document rule, and the cites that 

·!: have to put on that are Lee. v·•'t···Topacm, 2 Va. 278, 1 

w:t:·itsh is an ancient case in the Commonwealth, and 

~utts v. Commonwealth, 145 Va. 800, and I call , 
. j 

the Court's attentioD to two highly regarded writing~ 

in McCormick, Section 230, and also in Friend's 

at page 344. 

I 

I 

I 
I 
l 
' 

In this particular situatio~, 

we have a witness who bas no idea where the checks 

went and does not have the original checks with 

him, and yet, they were available. These checks 

are very difficult to read, and I think it is 

incumbent on the Commonwealth to trace them down. 

THE COURT: This witness tectified as an 

officer of the bank that he was familiar with them. 

Be did identify them as being copies of the checks 

I 
i 

in question, and I think with that remedy that he ha~ 
I 

caused these checks to rise to the required copy rul~, 
I 

so the objection will be overruled and will be admitted. 
I 

MR. GARDNER: Just two more points, Your Honor. 

THE COURT: All right. 
··----------------------



,, FRANCES K. HALEY 8c ASSOCIATES 
!j 

:i 
I 

:I 

!j 

Court Reporters 
Courthouse Building 

Fredericksburg, Virginia 22401 
Office: 371--5258 Home: 786-4780 

!j 
I! redirect - Mr. Elliott 
!j 
h 

1 j! Q· Mr. Elliott, J&r· •. Sheffield asked 70u 
:I 

2 11 severa'.t que&tions and, in fact, went into great length about 

3 l1 the lien waivers and that ~Dd of thing and fin~lly asked 

411 you if yc·u were :i."elying on the Bishops to tell you whether 

s lj or not the work bad gone well up to the time a certification 
h 

s li was made and the draw was released from the bank, and you 
I! 

7 l! indicated that you were relying on the Bishops. Who were 

i! 
a ~~ you rel~ing on to tell you whether the mechanics, the people 

!. 

~ !i who pro\tided the material and labor, were paid up to the 

10 date of the certification? Were you relying on the Bishops 

1.1 • or on Mr. Greenwalt? 

A Mr. Greenwalt. 

Q Finally, you indicated that you had 

u ii checked with the State CorporatioD Commission and ~eterm1Ded 
1: 

15 11 that Brandy Construction is, in fact, a Virginia. Corporation, 
I 

16 1 is that correct, since the time of the draw and so forth? 

n II A No, I didn 1 t indicate that • I haven 1 t 
tl 

1s !i personally checked with the State CorporatioD Commission. 

19 ;; 
1, 
:, 

:;u ' 

2~ 

I; 
t: 
I . 

. i 

l! 
I 
" 
1: 

Q So you really don't know if Brandy Con-

struction is a corporation or not, do you? 

A No, I don't know from personal knowledge. 
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4 

5 ' 

FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg. Virginia 22401 

Office: 3 71-5253 Home: 786-4 780 

redirect - Mr. Elliott 
132 

Q Was there anything brought to your atten-

tioD during the couroo of this loan that led you to believe 

that you were daa.ling with a corporation as opposed to Al 

GreGnwalt, d(;·ir~.IJ business as Brandy COD!';tructioft CompaDJ? 

A I made an assumption 1n1~ially that 

6 • Brand7 Construction Company was not a corporation. I recall 

7 in the beginning that Mr. Bishop wanted to be his own con-

8 tractor, and my bank bas a policy, unless it is a very excep-

9 tional case, of not making a loan to an individual who wants 

tO to be his own contractor, and I suggested to tbe Bishops 

.l that he go out and find himself a good contractor, who will 

!..: give him a turn-key job and for his protection and the bank's 

13 protection. 

14 Mr. Bishop went out and 

15 did research it and came up with BrandJ Construction Compan7 

!6 and Mr. Greenwalt. 

17 

le MR. GARDNER: That is all. Thank you. 

~} HR. SHEFFIELD: One final thing if I 

::o may on recross. 

:t 

1.38 
.I 
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!='RANCES K. HALEY Be ASSOCIATES 
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Courthouse Building 
Fredericks~urg, Virginia 22401 

Office: 371-5~58 Home: 786-4780 

direct - Mro Johnson 

136. 

i: 
p 
;I 
I 

I 
Call Orrick Johnson, please.: 

I 
2 I 

II 
MR. SBEPFIELD: Your Honor, ~he defense j 

3 !I 

4 il 
·I 

s I! 
ll 
I' 

6 !! 
~! 

will stipul&to that Mr. Johnson is a well~known 

expGrt appraiser in this area, and I will waive 

any qu&lifications. 

TBJi COURT: All right, thank you. 

I 
; 

I 

i 
I 

7 

0 : 
,: 

ORRICK JOHNSON, a witness, being! 
I 

called for examination by the Commonwealth, first 

being duly sworn, testified as follows: 

i_ .... DIRECT EXAMINATION 

1~ :! BY MR. GARDNER: 

.. 1\ 
L'% !I Q Mr. Johnson, in the interest of saving 

o! 

1s !I time, Mr. Sheffield has agreed to stipulate that you are 
I~ 

16 lj qualified to make expert appraisals and the Court accepts 
h 
I' 

17 j; you as that so you won • t have to go into your education and 
·I 

!! 
18 :: so forth. 

A Okay. 

Q Would you state, for the jury, your 
It 

':!.1 
1 name and occupation, please? 
r 

I 
i 

I 

~: 1.39: 
I 

-------..ll..--------------------------------1---



FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 3il .. 5258 Home: 786 .. 4i80 

direct - Mr. Johnson 
137. 

A MJ' name is Orrick Johnson. I am a real 

•I 

2 !l estate appraiser and broker, and my address is 402 William 
!! 
!I 

3 i: Street, Fredericksburg, Virginia. 
H 
;. 

4 ;~ Q Mr. Johnsont were J'OU called upon b7 
.; 

5 the UnioD Bank and Trust Compan)? of Bowling GreeD to make 

6 .; an appraisal of property known as Lot 20 in Snow Bill Sub-

7 division in Spotsylvania? 

8 A I was, in November of 1980. 

9 Q Yr. Johnson, I know there are several 

;o methods of appraising, but what method do you consider the 

, · most reliable? 

l2 A We were requested by the Union Bank 

13 and Trust to make an appraisal, and there are two approaches, 

14 

i 
I 

the cost approach and the market approach. The market approac~ 

1s •i uses the sales of similar property. I, 
I 
I~ 

~c I; 
_.-J !! Q Is that approach based on comparisons 

:1 i: o:f purchase: prices actually paid for a similiar piece of 

1& : real estate? 

A We take market sales and compare them 

I 
I 
I 

I 
i 

~o to the subject property and make adjustments for any differences. 

:?i Q Was that approach used in appraising 

1 .. 10 :· this particular piece of property, Mr. Johnson? 
! 

•: 
-----~----------------------------------------------------------• ij 

li 
!t 

I -,--
1 



.. !='RANCES K. HALEY 8c ASSOCIATES 
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!i 

Courthl1Use Building 
Fredericksburg, Virginia 22401 

Office: 3il-525S Home: 786-4780 

direct - Mr. Johnson 

1 :1 A It was.· 
'• 

2 li Q 'l'ell the jury what figure· :vou came up 
I! 

3 11 with the appraisal in 1980. 
II 

4 li A November 1~, 1980 , we appraised the 
I' .I 

5 lj bu1ld1Dg and land for one hundred and thirty thousand dollars. 
II 

s 11 Q Did you try to break down how much of ,, 
I! 

7 !I that value was attributable to the land and how much to the 
: ~ 
:i 

8 !: home? 

9 A We also used the cost approach, and 

iO ,: we allocated about forty thousand dollars to the land. It 

!l is my understanding that is what they did pay for a little 

~ r, over ten acres of land. We take the house and land as a 

1~ :package, and it is tough to divorce the land from the house, 

u ::but approximately forty thousand dollars would be the land 

10 \value. 
. I 

16 I 
li a 

Q Jdr. Johnson, a.t the time of your appraisal~ 
i 

" 1.,. ;iwas 
:I 

that house completed? 
I 

i 
i 

A It was mainly completed, maybe ninet,-. I !! 
to ,. 

,. 

i. 
~~j :eight percent complete. 

Q Can you.tell us if tbe Bishops were, 
1 

::::: :·in fact, living in it? 

141.; 



FRANCES K. HALEY & ASSOCIATES 
Court Re~orters 

Courthouse Buiiding 
Fredericksburg. Virginia 22401 

Office: 371-5258 Home: 786-4780 

direct - Mr. Johnson 

A It was occupied at the time that we 

2 ;i inspected the house. 
I 

3 

4 

5 

6 I 

9 

1 A' 

1 : 

... : 

Q Now, Mr. Johnson, dur1D3 the time between, 

say, December of 1979, and November of 1980, would the value 

of that house have increased or decreased? 

A That was the period before the high 

interest rates. The building eosts and materials were going 

up at one percent a month and values in the area were going 

from seven :. to ten percent a year. 

Q From seven to ten percent a year? 

A Yes, sir. 

Q Would there have been a similar increase 

between April ot 1979 and December of 1979? 

I 

j 
I 

.A I would say that the same would apply. I 
I 

Q 

of 1980, perhaps 

So that between April of 1979 and Novembe, 

as much as twelve to fourteeD percent increase 

15 

16 

17 might have been expected? 

A My appraisal did not take that into 

I£; consideration, but from my experience in the real estate 

·~n business, I think that is a fair amount to say it would have 

2J been increased. 

142 
-----------------------------------------t---

i 



FRANCES K. HALEY & ASSOCIATES 
Court Repor::er: 

Courthouse Buil.:iing 
Fredericksburg, Virginia 22401 

~i Oi.:ice: 371-5258 Home: 786-4780 
il· 

direct - Krs. Danieleon 

Q Mrs. Danielson, state your name and 

occup&tion for the jury, pleaseQ 

A Anna N. Danielson, secretary of John 

R. Danielson., Well Drilling, and we are basically a well 

and drain field business. 

Q Were you in that ~~siness back in 1979 

:. 
't 

S h •: 

~; 
9 •I ,, 

,I 

I' 

:• 

and 1980 in this area? 

A Yes, we were. 

Q Where is the corporation based? 

A Where is our corporation based? In 

ll l: Virginia at Four Mile Fork. 

12 Q Is that in Spotsylvania County? 

13 A Yes, sir. 

Q Did yourcompany have any occasion to 

15 I! 
11 do work drilling a well or any other work in the property 
II 

16 !1 known as Lot 20 in snow Hill, the property owned by Mr. and 
;( ,, 

17 j: ll Mrs. Ralph Bishop? 
I• 

18 .! 
!. 
I' 

! !) I~ 
;: rock. 

A Yes, we took a bore out and encountered 

We took a bore and went back a second time and encoun-

2:J 
l.: 

il tered rock again and, subsequently, went back with a drill. 
i' 

~1 !: 
Q Boring and drilling are two·d~fferent 

143 
------·*-------------------------------------------------------------



FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg. Virginia 22401 

Office: 371 .. 5258 Home: 786-4780 

direct - Mrs. Danielson 

143. 

1 methods of making or creating a well, is that right, Mrs. 

2 ·; Danielson? 

That is correct. 

Q At whose request was that done by the 

5 · Danielson Company? 

e A Al Greenwalt either called or came b7 

1 the office. This arrangement was the normal one that we 

~ used to do work. The bill was sent out to Brandy Construction 

9 Comp-ny dash .. Al :·Greenwalt • 

'l(• Q Brandy Construction dash Al Greenwalt? 

i: A Yes, and I have a bill here. His name 

t~ is on the second line of that one. 

16 

!7 ! 

Hi 

~0 

:! ! 

1.44 

Q Is this a true copy of one of the bills 

sent to Mr. Greenwalt for this work you actually did on the 

Bishop property? 

A Yes, there were originally three copies, 

and that is the second eopy. 

MR. GARDNER: I would like to otter this. 

THE COURT: Any objection? 
I 

MR. SHEFFIELD: I have no problem with itl. 
I 

I 
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FRANCES K. HALEY & ASSOCIATES 
Court Repo~ter~ 

Courthouse Building 
Fredcricksl:-urg. Virgi:1ia 2240 l 

Office: 371-5255 Home: 786-4 780 

direct - Mrs. Danielson 
144. 

NOTE: The above refe!'red to 

DanielsoD bill is now being marked and.tiled by 

tbe Court as Commonwe~lth's Exhibit Six. 

Q Mrs. Danielson, how much in dollars 

and cents was billed to Al Greenwalt for the work done on 

the lot in Snow Hill, the Bishops• lot? 

A No charge was made for the first attempt 

at boring the well. I think we charged one hundred and seven-

teen dollars for the second time that the boring rig went 

·out there. Tbe total came to, I believe, eighteen h~ndred 

and ninety-nine dollars. 

.:.. .. ) Q Does the bill show the correct amount 
:! 

1-: total? : 

15 a 
I. 

'i 
16 I' ,I 

il 

A Yes, it does. 

Q How much ot that money bas been paid 
1: 
I! 

17 II 
the j:to ,, Danielson Company? 

16 
.; 
I A None. 

1: 
!. f! 

Q None of it has been paid? 

:: '.) 
A None. 

::!J 
Q Does that bill show the date it was 

sent? 1.45 
---· ,. 
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FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg. Virginia 22401 

Office: 371-5258 Hom-e: 786,4780 145. 

direct - Mrs. Danielson 

A Yes, it does at the top. 

Q llbat is that date? 

A February 18, 1980. 

Q And nothing has been paid to date? 

A None. 

Q Mrs. Danielson, had~ you and your compan7: 

done other work for Al Greenwalt? 

A Bad we done? 

Q Yes, ma'am. 

A Yes. 

Q In your dealings with Al Greenwalt, 

did you 

MR. SHEFFIELD: (Interjecting) Objec-

tion, Your Honor. Do we have to bear all of this? 

The Commonwealth has.fifty millioD witnesses here. 

MR. GARDNER: We don•t have fifty 

million witnesses, Your Honor. Mr. Sheffield has 

required the Commonwealth to prove certain things 

and, yet, be doesn't want me to. 

THE COURT: Is it related to Snow Hill? 
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FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 371 .. 5258 Home: 786 .. 4780 

direct - Urs. Danielson lf6 2 

MR. GARDNER: It will so to show that 

· he was doing business as Al Greenwalt. 

THB COURT: For that pw.epoae, I will 

allow it qt Overruled. 

I 

Q Mrs. Danielson, in your compuy•s dealings 

with Al Greenwalt, were you dealing with a corporation or 

did you feel or were you led to believe that you were dealing 

with Al Greenwalt, the individual? 

A To be perfectly honest, I never knew 
! 
' it wa.s a corporation. Even. their checks said Brandy Construe-: 

tion Company. As far as I ~newJ it was Al Greenwalt operatingi 

or trading ae Brand7 Construetion Company. 

HR. GARDNER: Thank you, Mrs. Danielson. 

MR. SHEFFIELD: Yay we approach the 

bench a moment, please? 

NOTE: Counsel are conferring 

at the bench, which conference is unreported. 

i 
I 
I 
I 

1471 ·----r---­,, 
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FRANCES K. HALEY 8: ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 371 .. 5258 Home: 786 .. 4780 

direct - Mrs. Cooper 

Tim COURT~: You are free to leave. 

WITNESS STOOD ASIDE 

MR. GARDNER: Call Yrs. Lucy COoper. 

THE CLERK: Raise your right hand. Do 

you solemnly swear the evidence you give in this 
l 

case will be the truth, the whole truth, and nothingj 

but the truth. so help you God? 

THE WITNESS: I do. 

LUCY COOPER, a witness. being 

called for examination by the Commonwealth, first 

being duly sworn, testified as followss 

DIRECT EXAMINATION 

BY UR. GARDNER: 

Q 

please. 

I 

Mrs. Cooper, state your name and occupati~n, 
i 
I 

Lucy Cooper, and I work for Chaneellor 

1.48 Plumbing and Heating as a secretary. ,-



FRANCES K. HALEY & ASSOCIATES 
Court Repor::ers 

Courthouse B~ilding 
Freci!ricks~urg. \ ·irginia 22401 

•;. Office: 3 7 1 .. 525S Home: 786 .. 4 780 
a 

--
direct - Mrs. Cooper 

... . . . .. 
Q Where is that located? 

. .· -~ . 
'I .A 2 It 
I! 

Up on Route 17 at the Interstate Business 
!: 

3 I! Park. 
1: 

4 
II 

Q In Stafford County? 

:i A 5 ii 
!I 

Yes, sir. 
lj 

6 I· Q It 

r 
7 1: A 

Now, what are your duties as secretary? 

I fix the bills, type the·proposals 

8 up, carry the bills up and pick checks up. 

9 Q Do you keep the books for the company? 

A Yes, sir. 

Q Were you in that position or in that 

··· capacity when work was performed by Chancellor Plumbing on 

!:~ the Bishops' home in Spotsylvania County? 

14 ·' A Yes, sir, I was. ., 
li 
'I 

15 1: Q When was that work done? 
;; 

l7 

A The work started October 2 of 1979, j 
and we did the ground work, which is the water pipe and pla.sti I 

pipe. 1(:; 

19 Q That was done in October of 1979? 

20 . A Yes, sir, and he paid th&t OD February 

21 22, 1980. 

149: 
r--
1 
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FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Buildi:1g 
Fredericksl:-urg, Virginia 22401 

Office: 371-5258 Home: 786-4780 

direct - Mrs. Cooper 

153. 

Q Bow mucb was the bill tor the ground 

work ~d how much was paid in February? 

A One thousand five hundred and fiftJ 

4 1: dollars, and he paid that bill in full. That was the first 
: ~ 

s draw. 

Q Is it fair or accurate to say ·that 

- plumbing work in residential houses are done in stages? 

8 

,, 
.:• 

ll. 

A Yes, sir, it is usually three stages. 

Q What are those stages? 

A The ground work, if there is not a crawl · 

space, you do the crawl space, and run the water and plastic 

lines, and the final is fixtures. 

Q What do you mean exactly? The people 

14 on the jury are not plumbers, and they may not understand 

15 · what you are saying. Can you tell us in clear, everyday 
I. 
!; 

16 language what that consists of? 

17 A The ground work is the foundation, where 

lG ii 
11 they put the sewer lines in for the water to go outo After 
·; 

lfl the foundation is put up and they have the house underway, 

20 that is when we run the water pipe lines in the bouse and 

~1 the plastic lines through the house, and the third stage 

150 is the fixtures; 



FRANCES K. HALEY Be ASSOCIATES 
Court: Reponers 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 3il .. 5258 Home: 786 .. 4780 

di~ect - Mrs. Cooper 

Q is that the setting of.the commode and 

2 · so forth? 
!I 

3 'I A Yesb sir, and the hot wat~r heater. 

Q I believe you said Ch&neellor Plumbing 

was paid for the first statement of work in full? 

A Yes, sir. 

Q How much was the bill on th& second 

stage of the work on the house? 

9 !. A One thousand sixty-seven dollars and 
:: 
;: 

10 • seventy cents, but we also had to add the pump in the storage 
·' 

u !· tank, whielh is separate from the contract. 

12 Q What do you mean separate from the con-

I 

13 :I 

:i tract? 
1: 

!I 
I· 

14 II 

15 I! 
li 

16 
II ,, 
II 
II 

17 ·I !, 

A 

Q 

A 

alone was two 

Yes, the complete price of the house. 

What do you mean by that? 

The complete price to do just the house 

thousand three hundred and fiftJ dollars~ 
!j 

1~ 
!, 
!I Q Do you mean the work done outside of 
I' ,, 

1~ jj 

ll 
the dwelling house itself? 

'• 
20 :i A Right. The !)ump and storage ta~k,_ ·.~hat 

21 is separate from the house price. 

I 

I 

151~ 
I 
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FRANCES K. HALEY Be ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericks~urg, Virginia 22401 

Office: 371~5258 Home: 786-4780 

direct - Mrs. Cooper 

Q What do you mean by the pump and storage 

2 tank? · 

3 A When they have to have a well, we have 

4 to put that in. 

5 Q Is that to store the water and pump 

e the water to the house? 

A Yes, sir. 

Q What was that amount? 

A The final draw on the fixtures was one 

!O thousand sixty-seven dollars and seventy cents. The pump 

and storage tank was one thousand three hundred and fifty 

l! dollars. 

Q What was the second figure? 

14 A One thousand three hundred and fifty 

15 dollars. 

16 Q What are these figures totaled, do JOU 

11 know? 

16 A I have one here for two thousand four 

1~ hundred and twenty-nine dollars and seventy cents. 

Q How many of those bills were actually 

paid to Chancellor Plumbing and Heating? 

152 
r-­
i 
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FRANCES K. HALEY & ASSOCIATES 
Co:Jrt Repor::ers 

Courthouse B..: :lding 
Fredericksturg. \"irg::-tia 22401 

Office: 3 71 .. 5258 ~orne: 786 .. 4780 

direct - Mrs. Cooper 

A Nothing has been paid as of yet. None 

of the fiDal, and not the pump and storage tank. 

Q When wastthe work completed and billed? 

A February 8, 1980, &nd February 21, 1980. 

Q The second stage was billed February 

8 and the final stage on February 21, 1980, is that right? 

A Yes, sir, correct. 

Q Where were those bills sent? 

A Hand-carried to Al Greenwalt. 

Q Did you do that? 

A Yes, sir. 

YR. GARDNER: That's all. Answer Mr. 

Sheffield • 

CROSS EXAUINATION 

BY liB. SBEFFIELD: 

Q Mrs. Cooper, have you had any conversa-

tion at all this afternoon in the hall with Mrs. Bishop? 

A No, sir. We were out there talking 

about fisbing and our children and things like that. Everyone! 

out there was talking. ! 
1.531 



'! 
:I 

1 il ,, 
•I 
; 
;i 

2 li 
l 

3 ll ., 
! 

4 : 

! 
5 t 

7 

8 !i . , 

FRANCE$ K. HALEY 8c ASSOCIATES 
Court Reporters 

Courthouse B~ildi:-~g 
Fredericksburg, Virginia 2240 l 

Office: 3 71 .. 52j8 Horne: 786~-t i80 

cross - Mrs. Cooper 

Q Bow, Mrs. Cooper, who did Chancellor 

Plumbing and·Beating, Inc. deal with? Did they deal with 

Brandy Construction Company? 

A We dealt with Brandy Constrdction, which 

is · ·Al Greenwalt • 

Q How do you know that? 

A Because that is what the cheeks were 

written for • The checks he did pay was Al Greenwalt, and 

s ' we dealt with Al Greenwalt. 

Q You dealt with Mr. Greenwalt in the 

swme way that people would deal with you for your corporation? 
, ... 
I.:. A I guess. 

Q Now, you testified that you received 

14 
1: 

IIi~ 15 

1·.,.·~ 16 

I 

fifteen hundred and fifty dollars which covered the rough-in 

for the first stage? 

A Right. 
~! 

17 il 
ji Q I show you a copy signed by William 

t:\ i! 
r Cooper of an estimate of the work, in which it says that 

the first and second stages were to be fifteen hundred and 

fifty dollars? 

A The reason for that is the ground work 

154 
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FRANCES K. HALEY Be ASSOCIATES 
Court Repo:-:ers 

Courthouse B~t1ding 
Fredericksburg. Virginia 22401 

Office: 371 .. 5258 Home: 786 .. 4780 

redirect - Mrs. Cooper 
184. 

i A No, only the one house. I 

asked, would you have signed! . . I 
Q Bad you been 

one prior to being paid? 
I 

A No, sir, I would not. 

MR. SHEFFIELD: Objection. 

THE COURT: I think you are right, Mr. 

Sheffield. I will rule in your favor • 

Q You mentioned before to Mr. Sheffield 

that you had received other checks from Brand7 Construction 

signed by persons other than Jenny Greenwalt? 

A Yes, sir. 

Q Who signed the other checks? 

A Betty has signed them and so ·has Al. 

Q Can you explain why there was an increase 

17 I! between the amount of the estimate that you gave and the 
!! 

I;; I' 

~amount of the final bill for the work on this job? 

1'1 
A The only increase was when he come up 

20 
!• 'with the whole figure. Like I told you before, the pump I 

and storage tank is not included in the contract on the house. i 
I 

--·-;·---------·----------1.551 -
j, 



1 !i 

FRANCES K. HALEY & ASSOCIATES 
Court Reporrers 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 371~5258 Home: 786~4780 

redirect - Mrs. Cooper ~· 

165. 

Q How much did the pump and storage tank 
_, .. II : i come to? 

A One thous&nd three hundred and fifty li 
1 

4 I dollars .• 

5 :: Q Let me ask it this way. Is any of the 

s II difference between the estimate that you gave and the total 
!t 
·: 

7 ·I final bill you gave attributable to inflation and an increase 

a in your cost? 

9 A The only difference in it is the extra 

to 1 on the final bill. 

11 So the only difference is what you were 

12 ! asked by Mr. Greenwalt to do? 

13 A Yes, sir. 

14 a" 
I' 

I· 
15 !I !. 

II 16 

I! 17 
il 

HR. GARDNER~ Tbank you. 

THE COURT: You may step down. Any 

reason to hold Mrs. Cooper? 
II 

18 I MR._ SHEFFIELD: No, sir. 

19 MR. GAP~NER: No, sir. 

20 
THE COURT: You are free to leave·. 

21 

---------~--~~-~-~--~-~--~~-

1.56; ,. 
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WITNESS STOOD ASIDE 
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j! FRANCES K. HALEY 8: ASSOCIATES 
! ~ Court Reporters 

Courthouse B:.:ilding 
Fredericksburg, Virginia 22401 

Office: 371-5258 Home: 786-4780 

!I direct Mr. Seale 
II ;i 
II 

188. 

1 ·j 

I UB. GARDNER: Call Sidney Seale, please. 

2 
TBE CLERK: Do you solemnly swear the 

3 
evidence you give in this case will be tho truth, 

4 
ths whole truth, and nothing but the truth, so 

5 1 

II 6 

7 II 
~I 

help you God.? 

THE WITNESS: . I do. 

8 ;i 
il SIDNEY SEALE, a witness, being 
:! 

9 called for exwmination by the Commonwealth, first 

10 
being duly sworn, testified as follows: 

11 

12 
DIRECT EXAMINATION 

13 
i BY MR. GARDNER: 
:i 

14 ~! 

I! 
15 ! 

i jury. 

16 I 

Q State your name and oceupation for the 

A Sidney Seale, Assistant Treasurer of 

17 I 

I J. w. Hasters, -Incorporated. 
I 

16 l! 
• Q I expect that most of you know, but 

J. w. Masters, Incorporated does and where I 

I 

19 
litell the jury what 

::!0 
!: 

it is located? 

J. w. Masters is a lumber and building I 21 

A 
I 

1.57 1 



~i FRANCES K. HALEY Be ASSOCIATES 
I 
I 

! 
Court Reporters 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 371 .. 5258 Home: 786 .. 4i80 

direct - Mr. Seale 

supply.firm in the City of Fredericksburg, where we supply 

2 :i all twnes of building materials for construction~ II J II' 

3 ! 
'! Q Was J. W. Masters in that type of busines~ 

4 
:! between April of 1979 and February of 1980? 

5 
A Yes, sir. 

Q During that period of time, Mr. Seale, 
7 

did J. w. Masters supply materials for construction on the 
8 

home that the Bishops now reside in in Snow Hill? 
9 

A Yes, we did. 
10 

Q Can you tell the jury from your records 

in dollars and cents how much material was actually provided 
12 

for that home? 
13 

A By our records, we had approximately 
14 

eleven thousand dollars, almost twelve thousand total. 
15 

Q Almost twelve thousand doll~a? 
16 

A Yes, sir. 
li 

Q Bow much of that has now been paid, 
18 i 

lfr. Seale? 

A The total &mount has now been paid. 
20 

Q And when was it paid? 
21 

A Well, in September of '79, we had 

1.58 
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:1 FRANCES K. HALEY & ASSOCIATES 
~~ Court Reporters 
:1 Courthouse Building 
[j Fredericksburg, Virginia 22401 
,; Office: 371-5258 Home: 786-4780 .. 
jl 

:I 
:I direct Mr. Seale 
'i 

:I 
1 ;i 

188. 

i 
' 

ii approxim&telsr n_ine hundre~ ~d fifty .. !iOllars. paid. 
i 

In October j 

2 i 
of '79, tbere: was a.uother J;&iDe hundred and thirty dollars . 

i 
i 

approxima.tely paid.o In Pebru.ar, of 1930, there was one thousand 
I 

3 

4 
six hundred and :fifty dollars paid. Ira Maret of this year, · 

5 I 
1 the remainder, which was eleven thousand dollars was paid. 

6 II . . 

7 

Ji Q So between P'ebruary of 1980 aud Uaroh 

1. of this year a sum of eleven thousand dollars was still owed 
'i 

s I· ~I on the materials provided for that home? 

9 11 A Yes, sir. 
10 

!i Q Can you tell this jury how it was that 
11 

;! 
I 

1 Masters collected their eleven thousand dollars? 
12 

13 
II 

'· 
MR. SHEFFIELD: I object. I don't see 

'i 
14 I~ 

ij 

15 II 
I 
I 

the relevancy. The testimony was the money was 

owed and the money was all paid in Mucb, but to 

16 .I 
II what extent of how it was paid doesn't have any 

17 II 
II 

bearing on the proceeding. 
18 !! 

~ ' 

JLR. GARDNER: Mr. Sheffield has asked 

19 

I! a witness who supplied material whether they tried 
~0 

li 
·I through means of a mechanic's lien or civil judgment 

21 

against Al Greenwalt or Brandy Construction Company 

~; 1.59 
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;1 FRANCES K. HALEY & ASSOCIATES 
ll Court Reporters 
li Courthouse Building 
·· Fredericksburg, Virginia 22401 
~ Office: 371-5258 Home: 786-4780 

i! 
169. 

II di~ect - Mr. Seale 

1 1j to .collect . the money owed. NoW we have a witness 

2 who bas collected their money, and Mr. Sheffield 

a obj&cts to telling the jury how he did that. 
0 ~ 

4 THE COURT: I think you have to be fair, 

llr It Sbeff:l.eld. I have to overrule you on it. 

Q Can you explain to the jury, Yr. Seale, 

i 
I . I 

I 
I 
I· 

I 
~ 

I 

i 

was that Masters collected that eleven thousand dollars i 

10 A In March, we received the proceeds from 

11 · a foreclosure sale, I believe, on Lot 83 in Sheraton Hills 

12 I East, and those proceeds were used to pay this job. 

13 

I. 
L 

14 I; ,. 
lj 

15 L 

I' 

MR. GA.BDNER·t.~! Thank you, Mr. Seale. 

That is all I have. 
i 

16 !I 
I 
I 

TJm COUBT: All right, sir, cross examine.! 
i 

17 

18 CROSS EXAMINATION 

19 
!1 BY MR. SHEFFIELD: 

::w Q Yr. Seale, let's make ··it clear now. 
I! 

21 
j: In this past March, you received eleven thousand dollars 

160 r that was owed to you from this house? 
! 

I 

I 
! 
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FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg. Virginia 22401 

Office: 3 71-5255 Home: 786-4 780 

direct - Mr. Lee 

' : 

YR. GARDNER: Thank you!) Jfr. Seale. 

WITNBS3 S!~D AS!DE 

MR. GARDNER: Call Bruoe Lee. 

1 72 

'l'HB CLERK: Baise your rigbt hand. Do 

you solemnly swear the evidence you give in this 

case will be the truth, the whole truth, and nothing 

but the truth, so help you God? 

THE WITNESS : I do. 

BRUCE LEE, a witness, being 

called tor examination by the Commonwealth, first 

beins duly sworn, testified as follows= 

DIRECT EXAMINATION 
II 

IJ\ 1! BY MR. GARDNER& 
II 
II 

19 I' 

20 i! 
;i 

II 
21 !i 

!I Carpet Mart • 
I' 

Q Yr. Lee, state your naus and occupa~icn. 

A Bruce Lee, vice prasid&nt o~ B. C. Lee's 

!; 
1~ 

16t! 



FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 371-5253 Home: 786 .. 4780 
173. 

i; direct - Mr. Lee 

•·-

1 Q Were you actually working with the company 

2 .; or 
.I an officer in the company back between April of 1979 and 
!I 
il . 

3 i! February of 
r ,: 

4 :1 
'i 
li 

5 i! 
r 

6 H 
1: 

, Jl County. 
~I 
i' 

8 ! 

A 

Q 

Q 

1980? 

Yes, sir. 

Where is that located? 

3711 Lafayette Boulevard in Spotsylvania 

During that period of time, did R. c. 

9 '; Lee provide floor carpet and tile and so forth tor a home 

10 built for the Bishops in Snow Hill? 

11 A Yes, we did. 

12 Q At whose request was that work donG? 

13 A Mr. Greenwalt. 

14 Q Can you tell the jury how much was billed 
.. 

15 •: for h 
I! 

that work and how much was paid? 
ll 

16 •i 
I! 
j! 

17 !!was 
'I 
II 

18 : ~ :: 

A Okay. In Febru&.r)' of 1980, the bill 

twenty-four hundred forty-two dollars and fifteen cents. 

Q Typ_ically, carpet and tile would be 

10 
; the last thing billed on a home, is that correct? 

20 A Just about the last thing done, yes. 
21 Q And that was in February of 1980? 

i 
16

__,, 
~!; 
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Court Reporter!' 
Courthouse Building 

Fredericksburg, Virginia 22401 
Office: 371-5255 Home: 786-4780 

direct - Mr. Lee 
174. 

A Yes, it was billed out·on Pebruar, 20, 

1980. 

Q What was tbe exact amount, Yr. Lee? 

A Twenty.,four forty-two and f:lft·oen cents. 

Q Bow much of that amount is et111 owed 

to R. c. Lee? 

A All of it. 

MR. GABDNEB: Thank you, Mr. Lee. 

CROSS EXAMINATION 

j.~ 1: BY MR. SHEFFIELD: 
0 11 

I! 
13 1: Q J&r. Lee, R. c. Lee Carpet and Tile is 

'I 
II 

14 II a corporation, is that right? 
I 
! 

15 1 A Yes, sir. 

16 

17 

16 

1ft 

20 

21 

i 
I 
I 

I 
II 
h 
;, 
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Q Are you a sole shareholder? 

A No, sir. 

Q Are JOU a shareholder? 

A Yes, a third. 

Q On the figure you are talking about 

of twenty-four hundred forty-two dollars and fifteen cents, 
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cross - Mr. Lee 

did you pursue a civil remed, to try to collect the money 

owed? 

A Did we? 

Q Yes, sir, have you? 

A Yes, sir, we have. 

Q Have you filed a mechanic's lieD and 

a motion for judgment against Brandy Construction Company? 

A Yes, we did. 

Q To your knowledge, is Brandy Construction · 

a corporation like a. c. Lee? 

A At the ttme, I didn't know, but yes, 

I know now. 

MR. SBEFPIELD: No further questions. 

MR. GARDNER: One question. 

REDIRECT EXAMINATION 

BY MR. GARDNER: 

Q Mr. Sheffield asked you if you filed 

a mecbanic•s lien to collect the money and you said you had 

or R. C. Lee had? 

* * * 



s I 

F'RANCES K. HALEY & ASSOCIATES 
Court Repor:ers 

Counhouse Bu1lding 
Fredc!:icksburg, Virgbia 22401 

Office: 3 71~5258 Home: 786-4 iBC' 

direct - Mr. Beale 

DIRBCT EXAHINATIOK 

BY Jm. GARDNEB: 

177. 

. 
Q Mr. Beale, state your name and occupation 

for the jury. 

A. Uy name is David Beale, m&n~~ of 

Davenport Insulation, Inc. in Yredericksburg. 

Q Has that company been in business since 

prior to April of 1979? 

A Yes, sir. 

Q Have you been employed with the company 

11 since that time? 

1~ 

h 
H: h 

It 

!: 
H 

21; 

.~ .. 

---·--r-

A Yes, sir. 

Q Wben did you actually begin work in 

the company here in Fredericksburg? 

A Since 197!5. 

Q During the period of time between April 

of 1979 and Februar7 of 1980, did Davenport Insulation provide 

labor and I or materials for the home built for Mr• and Jlrs •. 

Bishop in Snow Hill in Spotsylvania CountJ? 

A 

Q 

Yes, sir, we did. 

What work and materials were provided? 
i 

165j_. 
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direct - Jd:r .• Beale 
.... 

,., • t . ·; .. -, .... ,.. ·... " 
& · ··· .... , -~ H.j. plr~i'ded .e-ig~t ~h~ndred ancl fifty 

178. 

. .. 
2 dollars wo*h of insulation !ID&inly to .~t .. 20 ~n Snow Bill. 

L 
3 !' 

I' 

4 that? 

5 

6 l· 

Q Did you all install it or simpl7 deliver · 

A We instr.lled it, yes, sir. 

Q Who requested that that work be done 

7 by Davenport Insulation? 

A Mr. Greenwalt. 

Q When did you bill -- when did Davenport 

J~.i Insulation bill for that job? 

'1 L .. 

1'" 
~ ,. 

14 

13 

16 

11 to date? 

18 

166 

A 

Q 

A 

Q 

Q 

A 

February 19. 

February 19 of 1980? 

Yes, sir, •so. 

What was the total amount of that bill? 

Eight hundred and fifty dollars. 

How much of that bill has been pa~4 

None of it, sir. 

MR. GARDNER: Thank rou. Cross examine. 
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cross Mr. Beale 

CROSS EXAMINATION 
I •• :. ··-

BY MR. SHEF.PIBLD: 

179. 

Davenport Insulation is a corporation, 

isn't it, Mr·o· Beale? 

A Yes, sir. 

Q Have you filed civil suit against Brandy ·· I 
Construction? ! 

A We placed a judgment against Hr. Greenwalt. 
I 

Q Tbat was against Brandy Construction, I 
I 

wa.sn •t it? 

A Yes, sir. 

THE COURT: Let • s find out who it is 

against • 

THE WITNESS: Brandy Construction 

and Al and Virginia Greenwalt. 

Q I show you & copy of the execution on 
I 
I 

I this, and does that say Brandy Construction; Inc.? 

A 

I
I 

Do you know from your personal knowledge 
I 

Yes, sir. 

Q 

1.671 
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Fredericks't-urg. \·irgi:1ia 22401 

Office: 371-5255 Home: 786-4780 

·· cross - Mr. Beale 
180. 

whether this was a judgment against either Mr. or Mrs. Green-

walt personally? 

A No, air, I don't, unless th~so documents 

say something, but I can't say. 

Q I also show you a check for five hundred 

s ;i and sixteen dollars to Davenport Insulation dated December 
ti 
i 

7 of 1979 on the Brandy Construction account. 

" -· 

i'' that? 

.:. _,:. 

i3 

14 

A 

Q 

A 

Q 

A 

Q 

Right. 

Do your records indicate having received 

Yes, sir. 

And you have been credited for that? 

Yes, sir. 

I ask is Mr. Alvin Greenwalt's name 

15 anywhere on that check? 

10 
j: 
! 
:! 

A May I see the front. No, it sa7s Jenny. 

17 ~: Q Was this partial payment on the work 

j€ done in Snow Hill, Mr. Beale? 

I J A I have a recorded inv~ice here, a bill 

..::.1 that says Lot 140 crossed out and says Lot 20 insteado 

Q That was Lot 20 in Snow Bill that this 

1.68 
----- ····----------, 
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cross - Yr. Beale 
181. 

amount of five hundred and sixteen dollars was applied to, 

wasn't it? 

A I am not aure it was. 

Q But you did get five hundr.ed and sixteen 

dollars? 

A Yes, sir. 
I 

I 
liR. SHEJ'l'IELD: I would like to introduce·! 

I 

this as a defense exhibit. 

NOTE: The above referred to 

check is now being marked and filed by the Court 

as Defendant's Exhibit Four. 

!: 
15 , REDIRECT EXAMINATION 

:I 
i! 

16 
11 BY MR. GARDNER: 

17 i 

;: ,, 
1" .) 

~ j; 
i 

~ .. ! -

~! ! 

Q I am a little confused. You testified 

that eight hundred and fifteen dollars was billed? 

A 

Q 

i 
Correct, for the ceiling and crawl space.! 

Mr. Sheffield has produced a check made 

payable to Davenport Insulation. Are you sure or can you 

169~ 
I 
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redirect - Hr. Beale 

tell from your records whether or not it was a check for 

Lot 20 in Snow Bill? 

A I was not tbe manager at tbat time. 

Jeff Bowles waso According to tho records, on October 31, 

we did work on the side walls for Lot 20. This bill does 

not show whether it was Lot 20. We have a check here or 

a copy of a cheek which shows five hundred and sixteen dollars. 

We did more work on November 15. 

Q November 15 of what year? 

A 1979. We did work on December 29 for 

another house, which was never paid for, and then, apparently, 

the last house was the ceiling on February 19 for Lot.20, 

Snow Hill. I believe we have billed at different t~es. 

The February bill is for eight hundred and fifty dollars 

which has never been paid. 

Q None has been paid, is that correct? 

A Correct. 

MR. GARDNER: Thank you. 

MR. SHE:FFIBLD: One followup. 

---t·-
.l 



FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courchouse Building 
Fredericksburg, Virginia 22401 

Office: 371-5258 Home: 786-47SC 

direct - Mr. Guillotte 

li 
il 
lj BY JIB. GARDNER: 

i! 
2 ·! Q I believe you were sworn? 

3 A Yes, I sure was. 

4 Q If you would, state your name and occu-

pat ion. 

A Mark Guillotte, credit officer of Lowe's 

in Predericksburg. 

Q Where is that office located? 

A Highway One, south, Four Mile Fork area. 

Q Mr. Guillotte, can you testifJ as to 

ll whether or not the office you work ;~for provided building 

12 •' materials and supplies for construction of the home on the 

Bishops• property in Snow Bill? 

A We sure did. 

Q Bow much in terms of dollars and cents 

was provided for that construction as far as the building 

materials? 

A Four thousaud dollars. Well, a total 

H1 i: 
i: 

amount of four thousand one hundred and ninety-nine dollars 

I: 
~(· and seventy-three cents is still owed in material charges 

.l t and accumulated service charges of six hundred and eighty-
i 

----~:: n._1_n_e_d_o_l_l_ar_s_ •. _____________________ 1._7_4--
;· t 



FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericks:.urg, Virginia 22401 

Office: 371 .. 5258 Home: 786 .. 4/BC 

direct - Mr. Guillotte· 

Q But four thousand dollars is still owed 

2 .i on that? 
n 
!! 

3 ~~ A Yea, sir. 
'I !. 

4 il Q When was the last time materials were 
:: 

s provided for that job? 

€ Pebruary 18, 1980. 

Q That is the last billing? 

A That is the last invoice. 

Q Were all of those four thousand one 

hundred and niuety-nine dollars and seventy-three cents worth 

of materials provided on that date or is that the last date 

of billing? 

A That is the last date of the bill. This 

14 runs from September of 1970 until the date I just gave:.-you. 

15 Q Who requested those materials for the 

construction? 

li A That I can•t testify to. I was not 

i!; present at the time, sir. 

Q Who were the bills made out to? 

20 A Brandy Construction. 

MR. GARDNER: That's all. 

172 i . I 
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I 
MR. BRICKEN: Your Honor, we· have a motion! 

to strike based on two parts primarily. I will I . 
address the first ps.r·t and Mr. Sheffield will 

address the second part. The part I will be 
i 

addressing concerns the corporation, and the- Common-j 

wealth's burden of proving criminal intent on the 

part of an officer. 

I think it has certainly 

been clear through the testimony by the Commonwealth~& 

witnesses that, at least, the majority of them 

if not all of them, were dealing with Brandy Con-

struction Company, although most did not really 

know that Company or Co. -- c-o-period - was, 

in fact, a Virginia designation for an incorporated i 
I 
' entity. TheJ were, in fact, dealing Ylth a corpora-i 

I tion, and Brandy Construction Company was incorpo-

rated in November of 1977. 

What I ha:v·e outlined here 

is What the Commonwealth is required to establish 
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:; JURY OUT 

190. 

in order to proceed and show a prtma facie case 

of criminal intent on the part of a corpor&te ofti-

cer, and there is a fairly recent ease of Bourgeois 

v. Commonwealth, which I have, and the second 

paragraph is the thrust of this argument. 

Your Honor, what that 

case held was in the lower Court Mr. Bourgeois 

was convicted of larceny by false pretense for 

having received duplicate payments for some services 

provided by his corporation, of which he was the 

president, and the Commonwealth was only able to 
i 

show that be had actually received one of the 
i 

payments. 
I 

Your Honor, the meat of I 

I the matter is in the last sentence where it states 

that the Supreme Court ruled tha.t "where the crime 

charged involves guilty knowledge or criminal intent!, 
I 

it is essential to the criminal liability of an 

officer of a corporation that he actually and per-

sonally did the acts which constitute the offense 

------·~ --------
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191 • 

or that they were done under his direction or with 

hie permission." and the cite is there. 

In the case before us, 

iD order to prove a prima facie case with intent 

to defraud, they can show the use or they must 

show the use of any money paid to him under the 

contract. The general contractor was Brandy Con-

struction Company and because it was a corporate 

entity, the Commonwealth is required to go the l_ 
extra step and show that Mr. Greenwalt as a eorporatj) 

officer actually and personally used that money { 
I 

in connection with Section 43-13 of the Code or I 

that the use was done under his direction or with 

his permission, and there has been no evidence 

produced showing the money received from the Union 

Bank and Trust Company was used by Hr. Greenwalt 

personally. 

In fact, it was made out 

to Brandy Construction Company, and it was pointed 

175 
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Fredericksburg. Virginia 22401 

Office: 371 .. 5258 Home: 786 .. 4780 

.TORY OUT 

out when Mr" Elliott testified that none of the 

ehe~ks had Mr. Greenwalt's signature. They were· 

deposited -- some of them were deposited into the 

Brandy Construction account, and so we have no 

evidence that Mr. Greenwalt had any actual know-

led~ of any of the payments being received or 

if there were disbursements made on this account, 

that Mr. Greenwalt either did so personally or 

that they were done under his direction. 

In fact, all of the checks 

that have been produced so far have not had Mr. 

Greenwalt's signature, Your Honor, and I urge that 

the Commonwealth has not sustained their burden 

of a prima facie case as far as proving criminal 

liability of a corporate officer. 

MR. SHEFFIELD: Thank you, Mr. BrickeD. 

The second part of our motion to strike, Your Bonor,J 

goes directly to the gravamen of the case, which l 

the Commonwealth described earlier. I must ask 

---------- --------
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193. 
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the Court to look carefully at the statute under 

which we ~a.e procoeding" The Commonwealth has 

to prove, in order to survive a motion to strike, 

that there was an intent to defraud. You must 

look at the statute very carefully, Your Honor, 

because 1 t is an intent-type o:f criminal charge~ 

and that this defraud was by the use of the funds 

or any part thereof paid by the Union Bank and 

Trust Company on behalf of the Bishops to Brandy 

Construction. 

How, the statute says 

to show that if the Commonwealth could show use 

of the money applied to anything else that was 

not directly related to this contract that they 

do not have to show anything more for the purpose 

of intent to survive a motion to strike, and it 

is difficult for the Commonwealth to do that. There 

is no question about it and, yet, they have to 

show intent. 

177' 
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JURY OUT 

Now, I ask you if you have 

heard one single thing about the use of this money 

for a non-permitted use or any type of purpose, 

Your Hono~. I don•t think there is anyway the 

Commonwealth's· .evidence can be taken inside out 

or turned around and argued that would show that 

the money went for any purpose. 

Now, there is not enough 

money to go around. I make no bones about that, 

but we are confident it is a cost-overrun case, 

which it is, but the statute goes to an intended 

situation, and I think if there is no use shown, 

you go back to the first paragraph of ~he statute, 

meaning the Commonwealth has got to show some intent· 

to retain or use the funds. 

Now, there isn't any type 

of intent shown. It is regrettable, but everyone 

is not paid, and that is it. Everyone is not paid, 

but where ean it be shown there is any criminal 
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JURY OUT 

195. 

intent by the fact that people ha~o net been paid? 

I draw the Court's attention to one simple case, 

and that is the Overstreet case, whi~h is attached 

to my mot ion • I suggest to the Court that it take 

a look at the case to get a feeling for what the 

SUpreme Court 

THE COURT: (Interjecting) Well, Over-

I 
I 

I 
! 
i 
I 
i 
I 

street was convicted and the conviction was affirmedt 
i 

MR. SHEFFIELD: Yes, sir, that is true, ! 

.but I want the Court to look at the type of intent 

they felt was needed in that particular case. 

What I am saying is there 

is no intent shown in this case. In Overstreet, 

it was directly obvious, where Hr. Overstreet came 

in and showed the owners of the house a bill and 

a check. Be said this bill was going to be paid 

with this money, and be told them this was being 

done tbis way when, in factp it was not. Secondly, 

there was this type of direct representation, 

I 

179! 
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JURY OUT 

and there was no evidence put on at all on the 

part of the defense, but that does not concern 

us. 

When the Court looks at 

this case, we are talking about embezzlement or 

misappropriation of funds that have come into a 

person's hands by right and are then misused in 

some manner or unlawfully retained. Has the CommoD-. 

wealth shown that Brandy Construction has unlawfully 

retained more money than it got or has retained 

leas than it got? No, it has not shown that. 

There is no one.piece 

of evidence here that shows that these people who 

come in to complain were not paid simply because 

the money ran out. The one thing I think the Court 

should look at -- I guess we have heard from twelve 
j 

or thirteen witnesses on bebalt of the Commonwealth, 1 

I 
and we heard a lot of people say they got paid 

through a civil suit, and it is regrettable that 

---------··---------------------------------+--
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197. 

I 
I 
i 

I 
they had to do that, but they got paid. We have 1 

a situation where payments are going on now. If I 
you take a total of all these witnesses who testifie1 

' 
today, Danielson, Cooper, R.C. Lee, and the others, 

you have seven thousand six hundred and thirty 

dollars and eighty-five cents. The contract was 

eighty-three thousand three hundred and ninety 

dollars and not eighty-three nine-fiftr. There 

wns seventy-six thousand dollars in draws. The 

bank has got seventy-three hundred and ninety dollar~. 
! 

i 
Somewhere along the line, there is a question about 

the credits and this type of thing, but we are 

talking about a case that is, in effect, between 

hundreds of dollars between what these people are 

owed and what the bank withheld. 

Now, I suppose that type 

of argument is the type of argument you end up 

talking to the jury about, but I would ask the 

--h----------------------1_8_.1--+-.: 
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JURY OUT 

Court at this point to grant the motion to strike 

b~cause of the point that Mr.>.Bricken has raised 

iD that there is no showing of any criminal intent 

as a corporate officer. There is not one bit of 

evidence showing that Mr. Greenwalt did anything, 

much less intended to do anything, and there is 

nothing here as far as use. I think if the defense , 

rested here, there is nothing that could be done. 

There is just not any evidence there showing criminal 
l 

intent. 

I can say this before 

Your Honor, outside of the hearing of the jury, 

that that is what happened before Judg~ Savage 

in the lower Court. 

MR •. GARDNER: You can say it, but it 

is totally improper. There is no reason for Mr. 

Sheffield to make an argument before this Court 

as to what Judge Savage did below, Your Honor, 

------;r-----------
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JURY OUT 

and I am confident that Your Honor will ignore 

that. 

THE COURT: Well, I don't knew. I won't 

rule on it. I can't consider 

MR. SHEFFIELD: (Interjecting) I want 

to apologiz~ to Mr. Gardner. It is important to 

us, but I want to apologize to Mr. Gardnsr. He 

has been very cooperative with us and, yet, Your 

Honor, this is the kind of case that is unusual, 

and it is certainly up to tbe prosecutor to take 

the action he does, but we are talking about a 

flood of litigation. I am telling you y~u are 

opening up the doors to litigation, and they are 

going to knock the doors down with criminal warrantsf 

It is a civil matter, 

Your Honor. Mr. Greenwalt is not a criminal, and 

I ask you to grant the motion to strike. 

THE COURT: All right, sir. 

JIR. G.ARDNER: If I might reply to these 

1.83 
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·arguments in the reverse order, since that is the 

I 
I 
I 

I 
I 

I 
I 

easiest way for my mind to work. ·Whether this I 
is a civil case or a criminal case is not 

I 
a question; 

I 
I 
i for this Court to decide. The General Assembly 

decided when a contractor receives money under 

a contract to do construction work and they retain 

that money for purposes other than paying material 

men or paying labor, then they have co~itted a 

crime. 

I may disagree with whether: 
I 

that is proper or appropriate and Mr. Sheffield 

and Your Honor may, but the General Assembly made 

that decision, but whether or not the allegations 

against Mr. Greenwalt constitute a criminal charge 

or not is beyond the scope of argument on a motion 

to strike or any other motion before this Court. 
I 
I 

The statute that Mr. Bricke~ 

argued to the Court should apply. That is the 
I 
I 
f 

I 
I 
i 
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more recent statute • and that statute says that 

a crime is committed when the funds are used or 

retained, and :t.:t goes on to sa.y tha.t the use of· 

those funds by a contractor for purposes other 

than paying the material men or laborers constitute 

a prima facie case of intent to defraud. 

Now·. ~use or retain, I 

submit, in that statute are interchangeable. They 

are synonymous. It means the same thing. They 

use the word "use," and follow it with the word 

"retain" as sort of amplification which means the 

same thing • 

The Commonwealth cannot 

prove what Yr. Greenwalt or any other defendant 

bas done with fifteen thousand dollars received 

from a given bank on a given construction draw 

1·· ' unless Mr. Greenwalt or soma other defendant admits 

what he has done. There is no way to trace all 

'21 the funds coming in on each job to show that he 
I 

•i 

--~-; _____________________ 1.85~ 
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. 
used the fifteen thousand dollars to pay on another 

job. That is the reason the statute is written 

that way, so that if the money is received and 

not paid to the suppliers and the materials, then 

a prima facie case is established • 

Now, the figures here 

are important and may be difficult to follow because: 
i 
i 

they are what shows that the money received by ! 

Mr. Greenwalt must have been retained or used for 

some purpose otber than to pay the material men 

and laborers. If you start with the contract, 

it calls for eighty-three thousand three hundred 

and ninety dollars. You subtract that figure, 

tbe eleven thousand dollars th&t Mr. Bishop said 

he either paid out to other people that he did 

himself or still has yet to do to.complete the I 

I 
contract, you have seventy-two thousand three hundre4 I~ 
and ninety dollars. Seventy-six thousand was 

paid to Mr. Greenwalt • 

actualty 

! 

I 
I 
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6 i 

8 

1~ 

17 

Now, if you total all the , 

figures teotified to by the material men and laborert 

in this cass, you have twenty-two thousand seven I 
hundred and twenty-one dollars and fifty-eight 

cents, and you have the eleven thousand dollars 

paid to Masters in March of 1981 by a foreclosure 

on an unrelated pieee of property. 

I 
! 

! 
I 

I 
I 
I 

I 
You take twenty-two thousanf 

seven hundred and twenty-one dollars and fifty- , 
i 

eight cents and subtract it from seventy-two thousan! 

three hundred and ninety, and you wind up with 

forty-nine thousand six hundred and sixt7-eight 

dollars and forty-two cents. That is a difference 

of more than twenty-six thousand dollars between 

the figure actually paid to Mr. Greenwalt or to 

Brandy Construction and what bas actually been paid 

out as far as we can tell from the evidence in 

the case so far. If this was two thousand six 

hundred dollars, I would ~gree that it would not 

I 
I 

1871 
--t-
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be sufficient. If you are talking about twenty-

six thousand dollars, it just seems overwhelming 

to me to argue that the Commonwealth has not shown 

a prima facie case with intent to defraud. 

! 

I 
I 

I 
i 
i 

There is another thing J 

expert testimony from the· apprai-: to consider of tbe 

ser that this property almost a year and a couple 

of months later after completion, the house itself, 

was worth ninety thousand dollars • 

Mr. Sheffield keeps men-

tioning a cost-Bverrun. If that house was worth 

ninety thousand dollars in November of 1980 and 

the contract called for eighty-three thousand three 

hundred and ninety dollars in April of 1979, it 

is hard to see how this could have been a cost-

overrun when Mr. Johnson said there should have 

been a twelve to fourteen percent increase in the 

value. 

In other words, if you 

i --------------------r-
• 
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2 '! 
I 

H ,. 
3 ,I 

!! 
increase the ~ig~ty-tbree thousand three hundred 

:I 
il 

4 I; and ninety dollar value by the twelve percent, 

5 which is the lower figure Mr. Johnson used, you 

6 :· 
;, 

come up with ninety-three thousand three hundred 

i and ninety-six dollars and eighty cents. That 

f; is three thousand dollars and some odd dollars 

9 mora than what Mr. Johnson said the proper~y was 

1,, worth. 

!. ~ I can't follow how there 

••-: could have been a cost-overrun that would have 

l~~ left some twenty-two thousand dollars unpaid. The 

14 figures just don't add up, Your Honor. 

15 I don't know if the jury 

16 will agree or won't, but it seems to me under this 

17 statute, there is a prtma facie case of a cr~e 

1~ established, and I submit that the jury ought to 

19 decide the question. 

20 The other issue I can 

2! recall being raised by defense counsel is the 

189; 
I 
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2 i' 
,I 

3 :! questioa of whether we are talking about Brandy 
.; 
~ ~ 

4 :! Construction or the defendant, Al Greenwalt, per-
il 
'i 

5 l1 sonally. All of the witnesses who testified for 
II ,, 

6 i! 
lj 

., !I 
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13 

16 
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the Commonwealth testified that they were requested 

to do the work by Al Greenwalt' and they did the 

work at his request. 

Several of them billed 

Brandy Construction Company, but I don't think 

any of them said they thought they were dealing 

with a corporation. They all said they were dealing~ 

with Al Greenwalt trading as Brandy Construction. /1 
There is no question on 

the Commonwealth's evidence. It may be challenged j 

I 
by the defense, but the Commonwealth's evidence I 
shows that Al Greenwalt was trading and doing business 

I as Brandy Construction. All these people looked 1 
I 

to him for payment, and when they dealt with the 

company, they dealt with Al Greenwalt. 

The money was not placed 

,-
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in his hand but delivered to an agent acting for 

him after certification that all of the subeon-

tracto~s up to that point were·.;;paid. Without 

belaboring it, that is another point to show intent 

to defraud because Mr. Elliott told us he took 

that to mean, the certification to mean that the 

money received at that point would be used to pay 

the past indebtedness; that the debts up to that 

point were paid. This was work funds to be used 

to pay future debts. 

These were used to certify 

that debts up to that date were paid and, in fact, 

were not, and shows an intent to defraud, and I 

would ask Your Honor to overrule the motion to 

strike and allow the matter to go to the jury. 

MR. SHEFFIELD: PinallYt Your Honor, 

you have to look at the statute carefully. I think 

you have to take judicial notice -- the Court and 

the public is on notice to look in the Clerk•s 

1.91! 
I 

----·--------------- r-
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Otfiec at the Charter Books. When Br&ndJ Construe-

tion batt been on the Charter Books for years, then 

the public is the one, it is up to to find that 

out. 

I don't think anybody 

said that they tried to trick them to do business 

with a corporation as opposed to an entit¥• As 

a-matter of fact, every single person the Common-

wealth·used was a corporation or had somebody 

representing a corporation. 

Now, if you look at the 

retainage question, the question really _is what 

has been retained. The banks retain some money. 

but the point is the use, Your Honor. There is 

no way that anybody can show the mone7 was used 

for anything else. 

THE COURT: It is not the use, but the 

illegal retention as used. I am not saying he 

did it, but a defendant can put it into a private 

--··-----·----~~-----------------------------+-
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savings account and that would no-t be a proper 

use. That would be retention, a~d I think that 

is why the statute uaes both use and retain to 

take care of tbat. 

I 

I 
I 

I 

I 
I 
i 

I 
I 
I 
i 

I MR. SHEl'FIBLD: In looking at t,he statute,; 
I 
I 

it says intent coupled with either use or retainage.l 

That is what you have got to show. It you can 

show any use for tmproper purposes, let it go past 

the motion to strike and send it to the jury, but 

there is no evidence as far as use or as far as 

retain age. You don't get over the prima facie 

case of the retainage. You only get it on the 

use, so absent any intent at all, and there is 

I 

' 
i 
! 
I 

I 
I 

i 
i 
I 

none, then retalnage alone does not do it. \ 

THE COURT: All right, sir, I have listene~ 
to your argument --

YR. SHEFFIELD: Thank you. 

I 
I 
I 

THE COURT: And Mr. Bricken, and I think I 
I 

you made an excellent argument, but I think it 

193 
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3 Jl is an argument more for the jury. I think the 
I~ 

4 1! question of intent is a question of tact for the 
1: ., 

5 jj jury,. 
,. 
·' s li I cu•t find as a matter 

; 1: of law since there is a jury that there was no 
'l 
1: 

~· 

4-

13 

I 

l·l i· 
., 
I 

15 il 
il 
II 

16 t! 
ii 

!7 il .. 

I! 
Io !! 

H :: 
•: ,, 

l!j ,; 
ii 

10 ll 
li 
i: 

21 !' 
! ~ 

•' 

1.94i. 
·I 
!J _____ T __ _ 

intent. Bow I might decide the case may be entirely 

different from the way the jury decides it. They 

may feel you are right, but you do have a jury, 

and I don't see bow I can find as a matter of law 

that there is not, ·at least, a prima facie case 

here on which a jury can find one way or the other 

with respect to intent. 

I agree with you that intent~ 
I 

is important, and they may agree, but you have 

a jury, and it is improper for the Judge to step 

into the function of the jury. If I struck the 

evidence at this point, I would be in error. If 

there were no jury, I might buy the argument, but 

I think it would be improper for me to strike 
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the evidence, and I think it is a jury question 

all the way througb based on the evidence here. 

Let me ask you this. I 

was thinking -- I will have to overrule the motion , 

to strike. What I was thinking of doing is adjourning 

for dinner. I see that you have Judge Cox standing : 

by. Can you call him now and let him go, and then 

we will adjourn for dinner. 

MR. BRICKEN: Your Honor, I want to take 

up the question of my motion on the burden of going 

forward as far as the third paragraph of the statute 

is concerned. 

'1'BE COURT: I don•t think you have aD)' 

i 
obligation to go forward. You can go OD the evidence 

I 
: 

now before it. There is no burden OD )'OU to go 

forward. That is out o:r the statute. 

MR. BRICKEN: Thank you, Your Honor. 

NOTE: At 8:30p.m., the 

1.95· 
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we are ready. Just wait around outside and don't 

get too far away. 

NOTE: The jury depart from 

the Col&rtroom in the company of the Sheriff. 

JURY OUT 

IN COURTROOM 

MR. SHEFJ'IELD: Your Honor, I have a 

couple of motions. Nothing that the Court hasn't 

heard before, but we are at a different stage of 

the trial, Your Honor. Before when the motions 

were made with regards to the motion to strike, 

the Commonwealth was entitled to have the evidence 

viewed in tbe ligbt most favorable to it. Now 

the burden is shifted. 

We wish to make the same 

motion as before in light of the burden now being 

on the Commonwealth to show these things have not 

been proven beyond a reasonable doubt. 
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Mr. BrickeD has explained 

to You:r Honor the earlier position that we, the 

defensG, is taking in regards to an absolute lack 
!j 

6 1
1 I, of evidence regarding any type of pe~sonal or actuali 
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use of funds by Mr. Alvin Greenwalt in a corporate 

capacity. 

The evidence before the 

jury shows nothing but dealings between all the 

subcontractors and Mr. and Hrs. Bishop and Brand7 

Construction Company. There is absolutely no tie 

between Mr. Greenwalt and Brandy Construction as 

far as the use of funds or actual or pe:r~onal know-

ledge, and it is wrong to bold him criminally liable 

under the statute. 

Secondly, we have no 

evidence whatsoever of intent on the part of Mr. 

Greenwalt to either retain the money or to defraud 

anybody. There is a question certainly as far 

as retaining. It doesn't seem to be a question 

I 
1 

:-­
i 
I 
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before the Court but to be submitted to the jury · 

a.s far as misuse o:C the funds. That is not what 

we are here on. 

Betainage says it has to 

be shown one , you have to show how much money came 

in, and we can probably say seventy-six thousand 

dollars on that. Yet, it has to be shoWD, and 

the Commonwealth has to show this, not just the 

defendant, that there were funds to be retained • 
. 

If the Commonwealth can 

show there is enough evidence to show beyond a 

reasonable doubt that money was retained, it has 

to be shown that it was retained with an intent 

to defraud. Your Honor, there is no evidence of 

any intent to defraud. 

THE COURT: Mr. Sheffield, it may be 

rqquired. It may be if we didn't have a jury that 

I would say that I buy the argument and dismisa 

the defendant, but I can't do that. We have a 

-----------------------------------------i--· 



I~ 

2 li 
E 
:I 
it 

3 I' 
•I 
II 

.. .I 
'"r il 

'i 
II 

5 
1: . ~ 

6 

ll 
!f 

1 

8 

g 

... G 

-' 

~::: 

";) 

i-t I 

! 
i 

15 I. 
I· 
r 
H 

16 1! 

li 
17 

ln 

1[1 

~r, 

~1 

FRANCES K. HALEY 8: ASSOCIATES 
Cct:n: Reporters 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 371 .. 5258 Home: 786 .. 4780 

J'URY OUT 

263. 

,jury to try the 18Eiue of the :facts, and you have 

made an excellent jury argument, but we have a 

jury. It would be a grave error for the· Judge 

to encroach upon their territory, and I feel that 

it is a jury question that the Judge cannot usurp, 

so I will have to overrule the motion to strike. 

MR. SBBFFIELD: Yea, sir, I understand. 

Note my exception, please • 

THE COURT: Let me have the CommonW&alth's: 

instructions. 

MR. GARDNER: They object to the one 

about the intent to defraud. 
I 

I 

MR. SBEFPIELD: I would like to state I 
I 

my reasons for objecting to that particular instruc-: 
i 

tion. I ask the Court to note our exception because I 
I 
I 

of the fact tba.t the second paragraph of that statut~ 
i 

talks in terms of use. It does not talk in terms 1 

I of retainage and to permit the inference of specifici 
! 

intent to defraud, which this statute calls for 

199~ 
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based on the passive act of retain, I think is 

unconstitutional and not permitted. Retain is 

when you don't do anything after ~ou receive it. 

Use is when you misapply it after getting it. 

I think the inclusion of 

the word retainage is a material error, and I would 

state those facts and try to reserve mr point. 

MR. BRICKEN: The other thing that Mr. 

Gardner points out we may have one duplicate 1nstruc-

tion on circumstantial evidence. 

MR. GARDNER: I want to object to the 

officer of a corporation~ One reason is that I 

don't know that there is any proof from the Common-

wealth or from the defense that the defeDdant, 

Alvin Greenwalt, is an officer of the corporation. 

There has been a stipulation' 

that Brandy Construction Company has been chartered 

as a corporation, and the charter appears in the 

record book of Spotsylvania County. That charter, 
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I don't believe, shows the officers of the corpora-

tion, and there has been no testimony that Mr. 

Greenwalt was an officer of the corporation. 

It puts me in the position 

of stipulating that a corporation exists and, yet, 

I feel like if the defendant is going to rely on 

that as a defense, then he should put on some evidence 

as to the makeup of the corporation tbat he is 

an officer. 

If he had done that, I 

would be able to cross examine and find out who 

the stockholders are and who was the chairman of 

the board and what office he bald. I think all 

of that then would be relevant-to this instruction, 

but there has been no evidence to that effect. 

w. SBEFFIELDt Your Honor, based on 

I 
the ruling of the Court in Bourgeois v. Commonwaalthr 

i 
I 217 Va. 268, at 274, which is a 1976 case, and 
l 

the Revell· case at 215 Va. 708 in 1975, in essense, 1 

I 

i 

. -- I 2u1 ~ 
-t----



2 

3 

4 

6 

3 

!7 

.2! 

, FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksl:-urg. Virginia 22401 

Office: 371·5258 Home: 786.4780 

JURY OUT 

268. 

I 
I 
I 
I 

I 

I 
this is a criminal prosecution against Mr. GreenwaltJ 

The records and everything was reachable by the I 

Commonwealth's Attorney if it desired to do this, 
I 

but it did not, and the burden is on the Commonwealth 
I 
I 

to trace the funds to impute personal activity I 
I 
I 

on the part of the defendant. · 

Because the Commonwealth 

has a long track to go, we don't have to help build 

the bridge to bave our client convicted. I think 

this is the law in the Commonwealth. 

THE COURT: It is the law, and those 

two cases are right. The only problem I have is 

that there is no evidence in the record to show 

his connection with the corporation or even tbat 

he is an officer. 

MR. SBEPPIELD: That is the way tbat 

the defense wants it. 

THE COURT: But you have to have evidence 

on which to base an instruction. 

202 
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· JURY OUT 

MR. SBE:PPIELD: Your Honor, the Commonwealth 
! 

is trying to prove that this money went to Mr. 

Greenwalt. The testimony indicates that it went 

to the corporation. There is no evidence that 

any money went to Hr. Greenwalt • It went to Mr. 

Corporation and not Mr. Greenwalt. 

TBE COURT: There is no evidence to show 

what connection there is to the corporation. 

MR. SHEFJ'IELD: That's right. 

THE COURT: Well, maybe you do want it 

tbat way, but that is the chance you have to take 

in using your professional judgment as to whether 

o~ not to put him on the stand, but the. instruction 

has to be backed by evidence before the jury can 

get it, and there isn't any. 

MR. BRICKEN: Might we have just a moment, 

Your Honor? 

NOTE: Counsel and the defendant 

are conferringJ·· · 

' 

203. 
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JURY OUT 

w. SHEWIBLD: Your Honor, I think what 

I will have to ask the Court to do is you were 
I 
I 

asked to take judicial notice of Brandy Constructiont 

~. 

Maybe we have moved too fast on the thing. It 

is in the Charter Books and has the officers of 
I 
! 

the corporation, and the registered agent and director. 

I am not positive on that. 

but I have no problem at all with making a cop~ 

and bringing it back, and I feel that this connection 

that the Court apparently wants to see, which I 

don•t agree with. can be established. 

THE COURT: You can argue that.· There 

is nothing wrong with arguing that, but there is 

just no evidence here on which to base the instruc-

tion. 

MR. SBEFP'IELD: Your Honor, will you 

give me five minutes to get to the Ch81~ter Books? 

THE COURT: Yes, I will show you that 

courtesy. 

\ 

-------1 

I 
i 
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lr!R. SBEFPIELDt Thank you • 

289. 

KR. GARDNER: Judge, I prefer that it 

be admitted as an exhibit, a.nd the reason is that 

it shows Brandy Construction ~mpany Company and 

shows only one person involved. As you can tell, 

there is only one person involved and for that 

reason, I would like to see it go before the jury 

rather than stipulate to it • 

THE COURT~- Well, I will give the 1nstrue-

tion then. This will be marked as & defense exhibit. 

NOTE: The above referred to 

copy of the charter is now being marked and filed 

by the Court as Defendant's Exhibit Seven. 

THE COURT: Bring the jury back. 

NOTE: The jury now return 

to the Courtroom and are seated in the jury box, 

205 
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after which, all parties preseat as before, the 

matter continues as follows: 

JURY IN 

'l'BE COURT: Members of the jury, I will 

now read the Court's instructions to you. These 

instructions consist of the law as it applies to 

the evidence you now have before you. You may 

take these into the jury room to refer to in 

arriving at a verdict. The instructions are as 

fo·llows. 

NOTE: The Court • s written 

instructions are now being read to the jury. 

THE COURT: All right , gentlemen. 

1m. GARIA'IER: Tbank you, Your Honor. 

Lady and gentlemen of the jury, I know you are 

tired, as we all are, and I appreciate your patience 

and careful listening to particularly me because 
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1 can be tiresome at ttmes, and I apologize if 

I have been. 

I want to impose on you 

because I feel I must impose on you a few minutes 

longer to make a closing argument in this case. 

I will try to be as brief as possible. 

The Court bas instructed 

you now on the law in the case. A couple of the 

instructions merit some mention from me. 

The Commonwealth must prove 

beyond a reasonable doubt tbat a criminal offense 

was committed, and that is defined in these inatrue- . 

tions, and that an offense ~as committed by this 

defendant. 

Now, the Court .instructed 

you there are four elements of that offense. The 

first one under the Court's instruction is that 

Alvin E. Greenwalt is a contractor. There is no 

question about that from the evidence. 
I 

The defense•, 

own witnesses indicate that he was, in fact, a I 

! 
contractor. I 
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Secondly, tbat he intended 

to defraud. I will say more to you about that, 

but let's go to the third and fourth element. 

Three, retain or use funds 

or any part thereof paid by the owners or his agent 

to such contractor under contract for the construe-

tion of a building annexed to the freehold. That 

is a mouthful but doesn't tne&n that much. Here 

is what it means. 

It means that the defendant, 

Mr. Greenwalt, has retained or usad funds that 

be bas received; that he has kept or used the money 

paid to him by Mr. and Mrs. Bishop or: their agent. 

In this case, the agent being the bank. The money 

paid to Mr. Greenwalt by the bank must be shown 

to have been retained or used under this contract 

which was a contract for the construction of a 

residential dwelling on a lot in Spotsylvania County. 

There is no question tbat 

Mr. Greenwalt received that money and that he received 

I it from the bank as agent for the Bishops. 
I 
I 

I 
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The final and fourth element 

that he retained or used those funds for any other 

purpose than to pay persons performing labor upon 

or furnishing material for such construction. 

Now, retaining or using 

the funds in the third element andt in the fourth 

element, for any purpose other than to pay persons 

that furnished materials or labor. Those two things 

tie together. 

The Commonwealth has shown 
I 
; 

that the money was paid to Alvin Greenwalt or Brandy i 

Construction, which all the evidence indicates 

was one in the same. Brandy Construction was Alvin 

Greenwalt and vice versa. 

The money was received·. 

The money was not used to pay bills which were 

incurred for labor or materials on that property, 

and that is where the offense is complicated. 

If you believe that that 

money was retained or used with intent to defraud, 

now, I hope that will not make it more I complicated 1 

209: 
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than it is because the Court has gone on to instrucj 

you that it is not necessary that the facts be 1 

proven by direct evidence, but facts can be proven 

by circumstantial evidence. Circumstantial proof 

must be consistent with guilt and inconsistent 

with innocence. 

Now, the Court has also 

instructed you that you may infer intent to defraud 

from proof that the defendant had retained or used 

the money paid to him under the contract before 

paying all amounts due and owing or to become due 

for labor performed or material provided under 

the contract. 

Now, all of this about 

retention of money received by Mr. Greenwalt and 

intent to defraud all ties together. There is 

circumstantial evidence of intent to defraud. That 

evidence is that Mr. Greenwalt received the money 

and did not apply it to pay these debts. I will 

say more about what that evidence to show he received! 

tbe money and didn't apply it to the debt was. ! 
! 

------- -·------· --------------------------------+--
1 
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If you believe from the 
j 

evidence that the defendant, Mro Greenwalt, reeeivedi 
. ! 

the money and did not apply it to the payment of 

debts for materials or labor furnished on this 

home, then you may infer, under the Court • s ins\truc-

tion~ intent to defraud. I submit to you that 

there is no other inference that can be made con-

sistent with the evidence. There is no evidence 

before you that there was any intent other than 

to defraud. 

Let•s talk about the evidence 

that shows that the money was received. Seventy-

six thousand dollars was drawn on this contr&ct. 

The contract was for eighty-three thousand three 

hundred and ninety dollars. It may be. hard to 

follow without pen and pencil in band, but this 

is really important. This is the crux of the case 

against Ur. Greenwalt. 

There was a eighty-three 

thousand three hundred and ninety dollar contract 

to build this home. There must be somewhere there 

211i 
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common sense that tells you Hr. Greenwalt was in 

the business to make money. There was some margin 

for profit in there. Understandably, profit margin 

may be greater or lesser, but there was some margin 

within. that eighty-three thousand three hundred 

and ninety dollars. 

According to Mr. Bishop, 

eleven thousand dollars worth was not done by Mr. 

Greenwalt under the contract. He quit and left 

the work that has cost or will cost the Bishops 

eleven thousand dollars to have done to complete 

the contract. That means that seventy-two thousand 

three hundred and ninety dollars worth of work 

was done on that house. 

Now, Mr. Sheffield may 

say no, that is not true, but here is the evidence 

to support that. You ha.d an expert appraiser say 

he looked at the property some nineteen months 

after the contraot:.was signed in April of 1979 • 

The contract called for a priee of eighty-three 

thousand three hundred and ninety dollars. 
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In November of 1980, nine-

teen months later, Mr, Johnson goes and appraises 
. . I 

the property and said on that date, given everyth1ng1 

given all the Bishops have done to the property I 
since the defendant stopped working on it, it is 1 

still only worth ninety thousand dollars. That 

is the house itself. 

He also said there would 

be at least a twelve to fourteen percent increase 

expected just by time, just by inflation. If you 

take the lower of these figures, twelve peroent 

ot eighty-three thousand three hundred and ninety 

dollars, which is ten thousand and six dollars. 

Add that to the contract price, and you come. up 

with a home valued at ninety-three thousand three 

hundred and ninety-six dollars. That is three 

thousand dollars more than Mr. Jobnson said the 

house was worth when completed. 

That is important because 

the defense attorney bas told you in opening state-

ment and mentioned several times all through that I 
! 
' 

2131 
I 
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this is a cost-overrun, a cost-overrun. That the 

house really eost more than the contract called 

tor to build, but I am saying to you how could 

it have cost more when a year and a half later, 

you still have only got a ninety thousand dollar 

home on an eighty-three thousand dollar contract. 

There is no room for cost-overrun there. 

There is another reason not 

to believe that this was a cost-overrun and to 

believe, in fact, that the defendant received the 

money and applied it for some other use or kept 

it or retained or used it. Look at the firdres 

this way. Eighty-three thousand three hundred 

and ninety dollars on the contract. Eleven thousand 

dollars tha.t Mr. Bishop and his family had to pay 

out for themselves to complete that. That leaves 

seventy-two thousand three huDdred and ninety dollar 

worth of work done. Subtract that from the total 

figure testified to by all the subcontractors, 

the Danielson people, Chancellor Plumbing, J. W. 

Masters, who prcvided materials, Lee's Carpet, 
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I 

Lowe's building materials, and Davenport. Insulation. I 
• I 

All those people provided labor and materials on I 
the job are not paid. Masters was obviously paid 

in March of this year, quite a bit of time after 

the contract was done, and after Mr. Greenwalt 

had certified to the bank that all the material 

men bad been paid, but that is beside the point. 

All of their testimony 

indicate that twenty-tno thousand seven hundred 

I 

I 

I 
! 
! 

I 
i 
I 

' i 
I 
I 
I 

and twenty-one dollars and some odd cents was not · ! 
I 

paid for labor or materinls provided. Subtract 

that from the seventy-two thousand dollars and 

you wind up witb forty-nine thousand six hundred 

and some odd dollars that according to the contract 

price Mr. Greenwalt has actually paid out when. 

in fact, he received seventy-six thousand dollars. 

That is nearly thirty thousand dollars which is 

unexplained that be bas received and he has from 

the evidence, I submit, either retained or used 

it for some purpose other than paying these people. 

Masters was paid finally 

. 

I 
I 

21.51 
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on a foreclo~dre of a piece of property, not this 

property, but another piece of property. 

llr. Sheffield, I expect 

will argue to you and rightfully so, that there 

has been no evidence to show what was done with 

the money, what was done with the seventy-six thousan 

dollars that Mr. Greenwalt received. 

The Commonwealth cannot 

prove to you what was dona with it, and it is not 

incumbent on the Commonwealth to prove th4t Mr. 

Greenwalt received that money and paid it on another 

house or took a trip to Europe or whatever. It 

is not required that we prove that because the 

Court instructs that if you believe that Mr. Green-

walt retained or used these funds received under 

the contract before paying all amounts due or to 

become due under the contract, then you can infer 

from that that was intent to defraud and, in fact, 

a crime was committed. 

Why ean•t the Commonwealth 

prove what Mr. Greenwalt did with the money? It 
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is because, as the defense's own witnesses indic&ted, 

there was one bank account, and there were numerous 

houses under construction, and all tho money went 

into a single account. Payments, presumably for 

all the houses and everything that might have been 

paid, all were paid out of that account. 

We can't look at his books, 

even if we had them before us, and determine where 

the seventy-six thousand dollars that was received 

from the Bishops account actually went. 

Now, it is true that if 

the books had been kept in a manner -- I won't 

say a correct manner, but in a manner in which, 

according to the witnesses, that you ean keep books 

on a single account and show where the individual's 

money .goes, money from an individual project. The 

accountant who was called by the defense indicated 

this. The banker called by the defense indicated 

this, but most of them indicated they could not 

say from Mr. Greenwalt's account .where the money 

for this particular project went. His own accountant 
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said th~t he could not look at Mr. Greenwalt's 

282 

books and tell you where the seventy-six thousand 

dollars went. 

TBE COURT: Two minutes. 

MR. GARDNER: The books were not ltept 

that way. The accountant tells you this. There 

is no way tbe Commonwealth of Virginia can figure 

it out. That is what it boils down to. 

The criminal intent here 

is shown from the fact that he received seventy-

six thousand dollars. Ha built a house which be 

didn't complete, and he left eleven thousand dollars 

to be done on it, and he left twenty-two thousand 

and some odd dollars yet to be paid on the contract. 

That is not cost-overrun. 

That is not bad business judgment. That is plain 

fraud. That is exactly what this is. That is 

what this case is all about. 

Your Honor, if I could 

have a few minutes longer. 

The evidence tbat is before 

I 
T 

I 
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you does not show a cost-overrun. Again, I can't 

help but~reiterate the Court•s instructions to 

you. Mr. Greenwalt has no duty to testify and 

that is true. That is his constitutional right. 

He has no duty to testify, but he can explain through 

defense evidence what was done with the money that 

be received; and in the absence of some explanation 

as to what was done, I submit, you can only conclude 

that whatever was done with it was not the proper 

thing. 

ne didn't pay for materials. 

He didn't pay for supplies. He didn't pay for 

labor performed on that house. 

He called his own accountant 
I 

and his own bank, and they could not tell> you what 

he did with the money. Therefore, from the evidence, 

the only conclusion you can draw consistent with 

the evidence is that he applied it to some use 

other than the proper use, and that is what mis-

appropriation of funds is all about. 

I ask you to consider 

2:19 
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the evidence and to consider the facts. What we 

are talking about here is & very large amount of 

money and in considering that, if you believe that 

the defense is guilty of that crime beyond a rea-

sonable doubt, then consider how much money we 

are talking about, how much damage we are talking 

about, bow much injury there is to people like 

the Bishops when they pay this kind of money and 

don't get what they paid for. 

Consider those factors 

in determining the kind of punishment to impose. 

In Virginia, as jurors, you have a. double duty 

in not only determining guilt or innocence, but 

in fixing punishment. 

Again, I thank you for 

your patience, and I th~k you in advance for your 

deliberations. 

MR. SHEFFIELD: I thank you also for 

your attention and patience with us today. All 

of us attorneys get wordy. I remember the Common-

wealth's Attorney saying it was a simple case, 
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on this house? I find it hard-pressed to find 

304. 

an7body a cr~inal because they simply can't pay 

a bill. 

t..Tust a moment, if you 

willo 

Again, I ask you when 

you go to the jury room on your own and away from 

the lawyers, and probably some of you will be glad 

to get away, but take a look at the last line of 

Instruction Three, and it will tell you that you 

have got to exclude every possible theory, every 

possible theory under which this situation could 

have occurred, and I think that we have shown you 

there is no intent there, lady and gentlemen, and 

that is what it takes. It takes intent to take 

a person who owes debts and throw htm 1D prisonp 

and it is just not here. Thank you. 

MR. GARDNER: Lady an~ gentlemen, I said 

to you before this case started that this is a 

simple case. It is still a simple case. 

There are lots of figures 

---+------------------------------~---2-~ 
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thrown arottDd and lots of confusion raised 1D this 

case, but when it boils right down, 1t is a simple 

caae. 

Let me gi.ve you an analogy. 

SUpp~ae at dinner time when we broke for dinner 

that you congregated and said• "I am going to Four 

Mile Fork. Does anybody want a. Coke," and all 

of you are thirsty and said, "Sure, I want a Coke. 

Here is my fifty cents," and each one of you give 

me fifty cents, two quarters each. They all look 

alike. They all look alike and you can•t tell 

his quarter from your quarter or from her quarter. 

You can't tell your quarter from his, and I put 

it in my pocket. 

I have got three dollars 

and fifty cents of your money. When 1 go to Four 

Mile Fork, I come back with one Coke, and I am 

drinking it. You don't know whose money I used. 

You don•t know if I used your mone7 or your money. 

You can't tell. How can you tell if I lay three 

dollars in front of you? You can't tell whose 

-----+------------·----------------------------------------------------~ i 
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mone7 I used, and.neither can Mr. Greenwalt's 

accounttUtt tell you, and neither can the bank tell 

you. How in God • s n~ ca.n the Couumnwe~l.th of 

Virgini~ tell you if his own account&~t can't tell 

you wher'~~ the money went and who waa:; paid. 

That is wbe.t it boils 

down to. Be received Mr. and lfrs. Bishop's mone7, 

and he did not use it for the purpose it was given 

to him. I can•t prove what he did with it. It 

.:. J doesn•t matter what he did • 

The fact is that he did 

l :~. not pay the people that he was supposed to pay. 

:r.::~ • The Court bas told you that these arguments that 

1-t L we make are not evidence in this case. I think 
r 
I ~ 

·' " 13 I' 
•' jl 

it is very important, given what you have heard. 
I· 

•I 
16 

,. 
II 
I; 

17 II 
II ,, 
!I 

18 il 
I' 

ii 

It is important for you to listen to the evideDce, 

as you have, and use your own memory, which is 

just as good as mine and probably· better. Your 
•; 

19 lj 

~0 
I; 

memory is just as good as any attorney that appeared 

in this Court, and that is why people like you 

~1 are placed on the jury. 
l 

2231 
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You think about the evidencei 
i 

JOU have beard. Did you hear anybody say that 

the bank in Bowling Green had retained seven or 

ten thousand dollars not issued on the contract? 

I don't think you heard that. What you heard the 

man say was there was an eighty-three thousand 

dollar loan commitment, and seventy-six thousand 

was loaned, period. They are not holding seven 

thousand dollars. 

I asked him that, a.nd 

he said they were not holding any. All they did 

was convert it over. It was obvious that Mr. Green-

walt was not going to finisb the job, so why should 

he get the seven thousand dollars' 

Another thing to think 

about, the lien waivers. Maybe the Union Bank 

and Trust used to use the ones like this, but they 

didn't in this case. They used a verbal certificate. i 
j 

You look at this and try to figure it out. Look 

at this language and try to figure it out. I can't 

figure it out, and I am & lawyer, but look at the 

_L __ 

i 
i 
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one the Union Bank and Trust was using. All it 

says, basically, is that I hereby cert1f1 that 

this debt on this house, the labor and materials, 

have been paid. It is simple and straightforward, 

and that is why they use it. That is what tbey 

intended. It is simple, and that is what it is 

all about. 

The bank gave the man 

the money because he told them the debts were paid, 

and that it was going for working capital. The 

next draw he was to use to pay for materials and 

labor but didn't do it. That is all it boils down 

to. 

Mr. Sheffield tells you 

that it is ineumbent on the Commonwealth to prove 

all these things about where the money went and 

says w~y don't they prove who was paid. They sa7 

how about the laborers that work there, how about 

the secretary, bow about all of these things. 

Who is in the best position 

to tell you who was paid? The Commonwealth of 

2ZS! 
T-, 
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Virginia? Mr. and Mrs. Bishop? Who do you think 

is iD the best position to tell JOU, and given 

the fact you have not been told, despite the fact 

Mr. Greenwalt's accountant has been called and 

the banker has been called? What do you think 

is the logical conclusion consistent with the evidence 

as to what was done? 

I submit that if you use 

your common sense, as you are told that you should, 

there is only one conclusion to draw. The money 

was used for some reason other than what it was 

supposed to be used for. That is what this case 

tioils doWD to. 

Mr. Sheffield caD use 

a criminal. We are talking about a possibility 

of six months in jail and a five hundred dollar 

fine for a·misdemeanor. The Court has instructed 

you on that. If that ruins his life. then sobeit. 

He asked for it. 
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There is one thing I hope 

1t would do. It ~11 brand him as a contractor 

not to be trustsd, ·as a person you ca..'l't trust· to 

give your money to because you don't know where 

it is going; and if there is anything wrong with 

that, then there is something wrong with the entire 

justice system. 

Whell somebody commits 

a crime, it is their fault. It is not my fault. 

It is not the State of Virginia's fault. He is 

at fault. Be is an adult. You will have to live 

with him if you decide to acquit him and what you 

are doing is sending a message to every carpenter, 

every plumber in this County and this State who 

wants to call himself a contractor and wants to 

print stationery and put a company on it that he 

can go take people's money and not perform the 

job that he has agreed to perform and do whatever 

he very well pleases. 

You are giving those people 

a license to steal the money of people like the 
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Bishops wb.o entered into a good contract with good 

faith, and they thought they would gat the job 

performed. 

Think about the evidence 

again. It is easy to say the construetion business 

was bad; tbat the real estate businGss was bad, 

but did anybody testify from the statement as Mr. 

Sheffield said that Alvin Greenwalt•s business 

failed? Did you hear anybody say that? Did you 

hear anybody say that he was going through lots 

of trouble? 

Mr. Sheffield said it, 

but I didn't hear anybody say it from this witness 
i 

stand. Did you hear anybody say the cost of buildin~ 

materials went up to sucb a degree in April of 

1979 to February of 1980? It created a cost-overrun 

that prevented htm from paying twent~-two thousand 

dollars in bills. ~fr. Sheffield said it, ~ut I 

didn't bear anybody from the stand say that, and 

I don't believe that you did. 

I ~ not goin~ to keep 

I ~ 
I 
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you, l&dJ aud gentlemen, and I am net trying to 

impose my will on you. I am trying to do my job 

.a~:··u·iadvccate;· .and ! trust your judgment. I have 

lots of faith in tha jury system, &Ld that is why 

you are her~~, not as a jury full of lawyers, but 

because you can apply the common sense to the law 

you have been told and to the facts you have heard 

from the witness stand. 

I think in doing that you 

will reach a common-sense conclusion that Alvin 

Greenwalt misappropriated the Bishops• money; and 

if you believe that, you will·tmpose such a sentence 

that you feel is just for that crime. Thank you. 

TBB COURTI Members of the jury, the 

case is now yours to decide. The first.thing JOU 

do in the jury room is to elect a foreman. The 

foreman can be either a man or woman, and the fore-

man•s job and respon$1b11ity is to preside over 

your discussions and to keep the discussions moving 

along and to sign the verdict onco you arrive at 

one. 

229: 
-----;t-··---

j: 
.J 



FR.~NCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg, Virginia 2240 l 

Office: 3 71-5258 Home: 786-4780 
317. 

==-=-=-·,==============================f= 

2 

5 

!: 
6 ;; 

,.. 

io 
~ : 

I I 

9 

! . 

~.;.. 

l:: 

la:! 

'I 

15 1: 

!6 

17 

H> 

1 t, 

21i 

~~ : 

230 

JTJRYOUT 

NOTE: Tha jury now departs 

from the Courtroom. 

THE COURTs All right, sir, any motions? 

MR. SHEFFIELD: We have several mottons, 

Your Honor. I would like to move at this time 

to set aside the verdict of the jury as contrary 

to the facts and the law. 

The basis for this would 

be, essentially, along the lines of a motion to 

strike, which we mentioned earlier in that I feel 

that the instruction given to the jury to permit 

them to draw an inference was objected to, and 

the instruction should be reconsidered at this 

time. There was not sufficient factors for the 

jury to draw any type of intent whatsoever. 

We feel, too, that is 

tbe basic basis of the motion to set aside the 

verdict, and we would make that motion, and ask 

for a ruling at this time. 

THE COURT: Any response? 

i ---r-·--
1 
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M'Bo GARDNER: I think that has been thor-· 

ougbly co·vered, Your Honor .. and I don•t think I 

have anything to add to it, and I am opposed to 

it. 

THE COURT: I feel that,-. Mr.-·-:Sh~~.field, 

it was a jury question, and the jury resolved the 

question in favor of the Commonwealth and against 

the defendant. I just don't set jury's verdicts 

aside. One of the basic tenements of jurisprudence 

is that the jury's decision is inviolable unless 

a mistake or an error is made, and I don't see 

it. 

It was the election of 

the defendant to have a. jury ;:.~.and the jury has 

made the decision. 

MR. SHEFFIELD: Yes, sir, two more motions. 

Please don•t get upset at tbis, but we move at 

this point for a mistrial based on the argument 

contained in the Commonwealth's Attorney's closing 

231. 
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statement th~t seemed to go 1arther than permitted 

in law regarding the silence and failure or lac~ 

of testimony g:l.ven by the defendant. I think the 

gravamen of the closing argument was the failure 

of the defendant to put on a certain type of evidence, 

and I think that this argument is improper. I 

think that it misled the jury, and I think that 

it resulted.;.in a miscarriage of justice. and I 

move for a mistrial. 

MR. GARDNER: I certainly take offense 

by that. Your Honor. I think the situation in 

this case is similar to a situation where you find 

a person in possession of recently stolen goods 

and where an inference can be drawn from the faulty 

explanation of the possession of those goods. 

It is a similar situation 

with this money. and my comments were strictly 

towards the failure of the defense, generally. 

to put on any explanation for what was done with 
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·l II th d t t th d ·' li e monar an no o a efendant • s failure per-
:1 

4 I! sonallJ not to testify. I was very careful not 
I' II 

;; :i to say anything about that and, furthermore • if 
,, 

o il I bad~ I think the objection at this point is not 
•' 
i; 

1 timely. If there was objection to it being made, 

s I it should be made at the time closinR argument 
!: 

-: was made, at a time the Court could have cleared 

li) any possible defeet in the argument, and I would 

ask the Court to overrule the motion as well. 

l ~ MR. SHhfFIELD: Vary briefly, Your Honor. 

I consider it poor taste among attorneys to interrupt 

during closing arguments and, secondly, he asked 

for the jury trial. It was asked for a jury trial 

Hi over the objection of the defendant. 

i'7 ·' THE COURT: Well, in any eveDt, the Common-

wealth is, of course, entitled to ask for a jury 

l!r trial just as a defendant is. The jury has received 

20 this and in a fashion which I am sure is unsatisfacto y 

to the defendant, and that is s~ply the result 

233 
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11 



FRANCES K. HALEY 8c ASSOCIATES 
Court Reporters 

Courthouse Building 
F:-edericksburg, Virginia 224-:'1 

Office: 371 .. 5258 Home: 7S6 .. 478J 
321. 

;!JURY OUT 
.! 

2 :, 

3 
jj 
I' ,I 
'i 
J 

4 r ., 

6 ri 
•I 
I' 

,, ... 

l'' .. 

14 

J3 

16 H ,, 

17 

1 f 

!:J 

::!0 

~~ 

234 
j; 

of the jury's decision. I feel that while I am 

sure the Commonwealth 2 s Attorney approoiated your 

sensitivity of not interrupting him th&t the law 

is rather positive on that; that all objections 

havdng to do with testimony or arguments have to 

be made in a timely· fashion. I will overrule your 

motion on that. 

MR. SHEFFIELD: Your Honor, I would like 

to ask the Court are all of my objections on the 

former jeopardy and the burden of the instruction 

and the motion to strike preserved for appeal? 

THE COURT: Yes, sir, I am sure they 

are all on the racord. 

MR. SBEFPIELD: Yes, sir, and finally, 

Your Honor, I hope that the Commonwealth won't 

misunderstand. but I want to inform the Court respect-

fully of our intent. We have to appeal to the 

Virginia Supreme Court to seek a writ of error, 

-----~------
j; 
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and I say tbat without malice towards the Court 

or the Commonwealth • s Attorney, but ba.sed on that 

representationp and based on the fact that it is 

not a crime of violence and based on the fact there 

is absolutely no previous record of any type of 

conviction on behalf of the defendant, I would 

ask that the same type of bond approach that we 

have now be maintained, and that the imposition 

of s9ntence be suspended pending an appeal. 

THE COURT: What is the bond in the ease 

now? 

MR. SHEFFIELD: I think it is a property 

bond. 

THE CLERK: It looks like it may be twenty-

five hundred dollars. 

MR. SHEFFIELD: That is wha.t it was 

originally. I believe it is personal recognizance 

now, Your Honor. 

THE COURT: There bas been a conviction 

235 



BRAl,.JY OONSTRUCTION 00. · 
P. 0. BOX 1261 '-COMMONWEALTH EXHIBIT 3 

FREDERICKSBURG. VIRGINIA 2240 

Phone: J71-2663 

This contract is made this 19th day oi April , 19 79 , by ond between 
BRANDY CONSTRUCTION COMPANY, herein.rsfter known as "BUILDER" and RALPH & 
ANITA I-t. BISHOP, husband and wife, hereinafter knot.."'' aP. 110WNER" • 

BUILDER aerees to construct, and Oh~ERS agrees to purchase a residence 
building as hereinafter describe~ on real estate in Spotsylvania County 
known as lot~121, in Snow Hill, plans attached for the total purch&~e 
price of $83,390.00 (Ei3hty three thousand three hundred and ninty dollars 
and No/lOOths). The purchase price shall be paid when an occupancy permit 
for the residence has been issued by the 4Uth~rities of Spo~sylvanin ~ounty, 
o~ occupancy by 0\~ERS, whichever occurs firs~. This price is for the Con­
struction of a personal residence in accordance with the specifications 
incorporated in this contract. 

110\..1NERS" shall pay all costs involved in obtaining a construction perm~nent 
lonn, however, Builder will pay interest on said contr~ction loan durins 
construction of said house until occupancy. 

"BUILDER11 to mnke draws from 01/NERS bank or Savings & Lonn. 

The residence shnll be constructed in accordance with tht: plana hereto nttnched 
and identified by the signatures of the parties in;ludi~ the apeclfic:.tions 
act forth on s~id plans and in this agreement. 

- BUILDER will becin construction as soon as conditions set forth hnve been 
&utisfied and all permits have been obtained. Builder agrees t.o net in 
good faith to initiate construction as soon as possible, and will complete 
the residence within six months with the understanding that BUILDER is not 
responsible f~r the acts of God, or delays occasioned through no fault of 
the BUILDER. 

BUILDER will cons~ruct the residence in a workmanlike manner c~cording to the 
prevailing standards of such construction in Spotsylvania County, Virgini3. 
BU~LDER will warrant the residence to be free of defects for a period of 
one year from the date of the ~mERS original occupancy. The m~nufgcturc&' 
suppliers' and subcontractors warranties frist. BUILDER sh~ll assist 'l\-INERS 
in the enforcement~of any such manufa:tures' suppliers, or subcontractors' 
t-rarranties. 

In the event of conflict beoflaen the specifi~ations and the plans, lflritten 
specifications shall prevail; but BUILDER agrees to consult with om~ERS 
in regard to any such conflict which may occ,_tr. 

Any changes requested by OWNERS subsequent to the signing of this 
contract shall be in l-7irting and signed by OWNERS and BUILD!:R. Ol-INERS 
agree to pay the cost, if resulting from such change and BUILDER 
will credit 0\~ERS for th eased cost, if any. 

236 

~ c.,/ _/., ~ 
~.?t.-:~·~-v. 0,. · 7r"-.-



.... •• • ' .... 0 '>. .·;,.. • . . 
. THE FOLLOWING .Al.'LOWANC!'S ARE "~ART OF. SAID "CONTRACT: 

1. Total electric fixtures.allowan~e ($59.0.00). 

2. Total finished floor coverings allowance ($2,200.00). 

3. Total water and septic system allowance ($3,500.00). 

4. Total appliance allowance ($1,500.00). 

5. Total closing cost allowance ($500.00). 

Witness the following signatures and seals: 

..... . BRANDY CONSTRUCTION CO • , 

~ f. /_,..~ / ..,...,"",.c< 
I ./Lf .. · ~' By: 

-~.........._a. .... fJ. ........ ~£.~~,.,..-...o;.,jvf~L.-....;1:7~'/J.--_______ <senl) 

-R~lph Bishop . 
"' ~ '- -- c.- \ -\.....~~o- "'\.•'\(\. \Q ..... ~)e.s.t~ '·_,(Seal) 

. \ 
Anitc M. Bishop 
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BRANDY CONSTRUCTION 
(703) 786·8000 

Name Ralph & Anita Bishop County Spoteylyapi a 

Date April 19,1979 

State Vi rgi ni a 

1. EXCAVATION: 

Bearing soil, type undisturbed Minimum depth excavation below finished grade .... 1.....:~8.._•_• __ 

2. FOUNDATIONS: 
Footings: Concrete mix 5 baa Size 10 X 16 Foundation wall: Material Blk Size .B....X . .16._ 

Interior foundation wall; Material _...,jB~l..,ka.,.______ Piers: N /A 
Columns 311 Steel Girders 3 2 X 10 #2 
Basement entrance areaway _;::.:N:.&./.::.:A~--------- Footing drains 411 

plastic tile 
Waterproofing foundation coat Parging Mortar 
Termite protection Ground spray 
Basementless space: Ground cover_,,JNu.l""'A~ .... -LlOO.LW.:4::z....__ Insulation _ .... c~.~.r..ca:uw:L1L------- Foundation vents 8 X 16 
Access doors 3 2 X 24 Special foundations _ ___.N~:T+/uA __________ _ 

3. FIREPLACES: 
Type 2- 8Xl2 Flues 1 Harmony Room and Basement 
Fireplace: Facing 60" each ; lining B X 12 ; hearth ; Mantel __.~i .... ~ ,_./Ac._ _____ _ 
~ Hearth 4 X 5 slate Harmony Rm, 4 X 5 Bric~t.h"a~s~e~m~e~nu.t---------------

4. EXTERIOR WALLS: 

Woodhamc: GrndeandspeciH~~~12~Y~·~P~-~---~2x~~4~---~~nun~1~6~~c~e~n~t~e~r~s~~~-------~--~~-~-
Sheathing c el tex ; thickness _\...,_ _____ ;width 48 ; Siding 

Exterior painting: Material 1 atex ; No. Coats 2 ; Caulking -~-'a..~:a .. t .... &¥J.X-~----

6. FLOOR FRAMING: 

Joist: Wood, grade and species ......::~#~2"--y.._.,~:;p _________ Size 2 x }f)spacing 16 "o.c.; bridging --l-X 3 
Concrete slab: ~asement floor; (]First fioor thickness~'; reinforcing _-.:::6;.....:.X.:.......;6=------:::l:.:O:.....::X~l~O~--

membrane .004 ; Fill under slab: Material gravel ; thickness ~'; 

6. SUBFLOORING: 

Material: Grade and size -~\~C:;..:I.L.:D~·~--.:.:W~/--=Sui~B~p.:;a:~~e.r.:...ll:t..e:i.zc-=l..::e:-.::b~o'-~all.irL..::d~ ..... in~.~-~c~A.,.r...,p'-liie=-.~t~~...o~aa..ra...;e ........ .2s ________ _ 
% C.D. on tile area 

7. PARTITION FRAMING: 

Studs: Size 2 X 4 Spacing :::.1.:6 ____ .. o.c. 
8. CEILING FRAMING: 

Joists: N A 

9. ROOF FRAMING: 

Rafters: Wood --~Nu..~~.L---------------------------------------
Roof trusses (see detail): Grade and species Engr. Trusses 

10. ROOFING: 

Sheathing: Grade and Size ___ \-..:~C-. • .oloi!D~-----------------------------~----
Roofing f i berg 1 a sgtade S. S- ; weight or thickness ---"""2...,~3L..o5L.-.11L.Ih~o~.:s~-----~-------------

11. GUTTERS AND DOWNSPOUTS: 

Gutters: Material Alum prefjnj a shed 
Downspouts: Material A 1 urn I prefi pi shed 

Paint: Material and number or coats -'-'bl'-!,f..,jiA~-----------; splash blocks ---tPH&~r~&s;pp.o~\i~t...------
12. FINISH FLOORING: 

L OCAIION MATERIAL COLOR 

A 1 1 f i n i ~ h ,:.d F 1 OOT"f n rt 'I' ID'I"" a 1 1 1'\Wan,. c 

Tnt.al F1an,.- rnv,::a,.-.fnrt...,8i 11--- ·- L:t ??nn nn -

8 

li 
.... 



13. DECORATING: (P1int, wallpaper. tile. ete.) 

ROOMS 

Kitchen 
Bath 

14. INTERieR De.RS AND TRIM: 

D .. rs: Type Fl usb Mnbognny stain · 
Do•rtrim: Type 2~ Col i.J. ;Base ....... 3 ... J& ....... c~o""l ... -..a;,F ... ..,.T ... __________ _ 

15. WINDeWS: 

' Windows: Type Wood double bung 1nsnl a ted 

Special Windows: 

Trim: Type 2$ Col. f. I. Paint 2 c~ats Enam•l 
Weatherstripping: Type A 1 urn:- atorm auh, number ---P)l&-~/,...A.'-----------
Screens: (] full, l* half Type A.l1vaa number ;acreen cloth material _N~/,..A.__ ____ _ 

B~mentwindows: Type~A~l~um==~·-----------------------------------------------------------------

16. ENTRANCE AND EXTERIOR DETAIL: 

M~n E'ntran'~ door: 30 10 68 6 panel insulated 
dr. Harmony Bm and basement, OthN enlrance doors: 6 panel insulated 1 sliding glass 

Head flashing Alum. Weatherstripping: Type 

Combination storm and screen doors: 

A lnm ; saddles __ A~~:~oo.~.l...,u~m·----

Shutters: Railings _...,F..Ar...ao"-~n .... t_Oa...nwl-..Y~---------- Louvers per plan 
Exterior millwork: per Dr • .end windows units 

17. CABINETS AND EQUIPMENT: 

Kitchen cabint>b, Bpi lder samples counter t.op Bnil der samples 
Kitch(•n t•quipm"nt: Make and Modt>l Appliances by allowance $ 1500· 00 
Mcdicint> cahiawt~: Makt! 14 X 22 ; Model _.Lu.O.uU .... vK.Je ... r,~...~:;e:.~.d.._ _____________ _ 
Otht•r cabint>ts and built·in furniture Builder yanities W/ plate mirrors in haths.Hal 1 24 X 36 

?; bwth 24 x 30 

18. STAIRS: 

Stair Treads Risers Stringers 

Basl'nwn t Bv c,.,.,.t.a 'P.f .... c. ,...fc.cpe ... "" .. __ ... ,..~ 
Main 
Attic 
Disappearing: Make and modt>l number 

19. PLUMBING: 

Fixture No. Make 

Sink 1 Kitchen double sink 
Lavatory 4 
Water clost•t 3 
Bath tub 1 Fibe,-~1~~~ 

Shower ovt'r tub 1 
Stall Shower 1 4B11 FiberolA~~ st-all 
Laundrv trays , 

Sino]~ bowl -f1h~Tf71A...ct~ - -

Handrail Balusters 

Size Color 

1R u ~a ...... .r1 

~'T'n 

~onu 

l.t.AII 

--
Houst' drain Cinsidd: 1 ba&emt :Sill Cocks: Numbc.•r----~---
WaterSupp~: ~ lnd~idu~ lJ Pu~~--------~---~----~------~~ 
Water pipinJ:: Itltericr Copper Pla&tic to Wft: 

Watt'r hralrr: Typr El ect·ci C" ; makt> and modt>l ~y plumber Contrnctnr 
Stura~t· lank! 

( 1 tras llipina:~ 

Malt'ri:al by wel 1 contractor capacity-------------

11 cooking. I) wah•r ht'alinJ!, () housr hc.•ating -------------

~nllnns. 

239 



20. HEATING AND VENTILATING: 

3 ton heat pump 

v~ntilatin~equip~ent:attic fun.~akeandmod~ ~~~wui~r~e~d~f~nur~~f~aun~n~n~l~y~~~~~~~~~~~~~~~ 

KHchonexhaustfan.~akeandmnd~ ~iun~s~t~u~l~l~e~d~b~y~B~•ut~i~l~d~e~r~~~~~~~~~~~~~~~~~~~ 

Bathroom exhaust fan: Number 3 Make and Model __,~B~y~bu.t:ul.J.i....al..LdLtP:..~T~~~~--~~--------
21. ELECTRIC WI RING: 

Service: (] Overh~ad (i Underground By Electric Co. 
Sp('cial purpos(' outlets: I(] Range, ( )cwater he3t.er,X [JJ furnace, ~ dryer, () other-~-------~--

22. LIGHTING FIXTURES: 

Total nu~IX'r of rixtun·s per plan Tot;tl allowancl' for fixture, typic-nl instalhation, $ $_.500 .. 0.0.. __ _ 

23. INSULATION: 

Roof N/A ( no insulatidn included for basement) 
Ceiling 8" Blown 
Wall 3}; " b 1 anket 
Floor Utility Floor only 3\" Blanket 

24. FINISH HARDWARE (Make. matar~l. and finish): 

Per Bujlder Samples 

--~~----~---~----~--~~---------- Cash allowances$ -~-----
25. GARAGE OR CARPORT: 

Gnrnge 22X 22 ceiling and COPAectiAS ~alla shee~ reeked aAd taped 
No pcJnt included 

26. SEWAGE DISPOSAL: 

(] Public filn~ividual By alleweftee (] Co:nmur.ity --------
27. LANDSCAPING. PLANTING. WALKS. DRIVES. AND FINISH GRADING: 

1 aad~capi~g limited to eradias ef dieturhed areas aftd 
seed1ng Wtthin 30 1 of house. 

OWNER 



Ralph and Anita Bishop 
Lot 21 Snow Hill 

Popular Homes and Plane 67th Edition 
Plan Not1 6592 Page 43. 

1'lae "follcwing chansea and addition& will be added to the plan•· 

1. The housP shall be built with all Brandy Standard fixtures. 

£. l!:ltT.aony !~C'o~. r •.!3 r ... ,, 11 ~ o be ext.~nded et.r~ ight acro&s back of hou~e. 

4. Brick fto-;.il a& :;hullt:u c~~ &:L1!1~ wi:.h nl·J:Jinur:. sidlng ot~ the balance 
of house .:.::Jd wood ~.uffi~ and facing • . 

5. The ho~•e will be ahortened 2 f~et with area ~o be removed from 
living room and harmony rooo. 

c. A 30' by 12' deck to be lnetalled on the rear of the hou•e· 
18 1 X 12' will be covered with abed roof and aluminum aiding 
vlndol':i. A sliding glnss door to be installed on the open deck 
side and ~ storm cioor in&talled on .garage •ide of deck. A flue 
with t.~ir.aule to be inat ,lied for porch. 



;£ PLANS, 48 W. 4, N. Y. 10036 

rmony House, Five Bedrooms 

:aa eDru the froat door of thia 1reU planoed home 
vill W AD lftWciw forer witb a double cbet 
aam aDd minor b.sr hll combhwioa. Visible 
lk to,er il a lorma1 living mom .,.bich bu • bis · 
~ widl bullt·iD wiDdow IC:at. BeyODd mil ilcbe 
l roam. wicb nro larp frorar wiadowL Ar cbe c:a~­
~ of lhe boule ~ il a ~DY 100m•. aptly 
~ becaue it olers facilities lac maay ajorahle iD· 
~ Ft·IOJnben. Por focus therr is a 6replacc oo the 
'de ..u 8anbd by matchiag slidias slau cloon. 
: doon opeo ou a plftt)' patio which il putia.UJ CD9· 

for added mmlon This room. which will 11ee a 
! deal of .. , il DOt •aaib1e from me foyer and a.o 
:a IDQR relucd ~pherc. Iince chc ln·U.s room 
• -.y 1D bcp iD CDtlpuiJ' c:aadidoo. D£ft a I 

~ door bc:nreea eta.. IDOIDI which. when open, an 
iy mp.ad cateruiniD& 1pe.a. A ID&d bar with a 
juu Kp&nrn the harmooy room from rhc kircbm 
-' theft it abo a IJ*ioul u.blc &1ft in oar comer . 

. il Dinwtwioftsa In'' • 36'. 
:-e '"'= 2,000 (excl. M"ice center). 
· iectc Her~Mn H. Yortc. 

ItO R&l ....... 

Plan No. F- 6592 

1luee walll of appJiances aod cupboards with an extra 
Yide window ORr the aio.k make for t:11$J worktime su­
penisian of me b&ck JUd play area. Neu co me kitchen 
il a JerTicc cmter which iDcludes many OJDveaieoces. Jr 
.., foar dolm t-nDJ•IIOftBC. mud ud bcoom. Scairs 
CD w b.lt'GieDt are here. and a laft1CCJ ad roam for 
laUDdry equipmcat. plus a rar eDUJ aacl a 4oar 10 the 
auacbcd 2-a.r praae, JDib it a aue .alviq hub. In the 
bedtoom area of the bout there aft two front bed· 
IQQtD:I, ach with craq-•mdlation aod bi-fold door closet. 
1M ma.ster beclroam .bu CI'DII·W:Ucila.dao COO. a private 
ham •im cncbecl abowu, aDd nro cbcu. one a walk-io. 
U rou wish. a door an coaaea dlis mom witb lh~ fifth 
bedroom. which cu lbeD be ued u a lktiog room or 
DuneiJ. Thr fo.th bedroom would abo make aa ideal 
IIUdy or au- Jaalb. 1he family t.d1 has bam aplit m 
anm a pow&lef aoam ar lbt froar wim a pocket door at 
the aide opminJ on the 6.fcb bedroom. 

. .. 

.-e=- t ........ 
Gf.UGl 

OINIUC k. 
••••••• -

ltD Dll I ••••••• ~~ -



t . 
·COMMONWEALTH EXHIBIT 4 
,:•<·· '·'' cu. 

BRANDY CONSTRUCTION CO. 
P. 0. BOX 1261 

FREDERICKSBURG, VIRGINIA 22401 

Phone: __ 3_71_-_2_6_6_3 ___ _ 

August 31 , 1979 

Union Bank & Trust 
Bowling Green, Virginia 

Att: Frank Elliott 

P.e: #20 Snow Hill Ralph Bishop 

Union Bank & Trust; 

This is my certification that all materials and costs 
have been covered as a result of this t 15,000.00 draw 
on August 31, 1979. 

Al Greenwalt 

c;u~/ 
Brandy Construction Co. 
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BRANDY OONSTRUOI.'ION CO. 
P. 0. BOX 1261 

FREDERICKSBURG. VIRGINIA 2240 I 

October 5, 1979 

Union Bank & Trust 
Bowling Green, Virginia 

Att: Frank Elliott 

Re: #20 Snow Hill Ralph Bishop 

Union Bank & Trust; 

Phone: 371-2663 

This i.s my certification that all materia];o and costs 
have been covered as a result of this $ 15,000.00 draw 
on October 5., 1979. 

Brandy Constuction Co. 
President 

AG/bs 



BRANDY OONSTRUGriON CO. 
P. 0. BOX 1261 

FREDERICKSBURG, VIRGINIA 22401 

November 91 1979 

tn~ION BAl\TK & TnUST 
BOl-lLING GREEU 1 VIRGINIA 

Att: FRANK ELLIOTT 

Re: 4120 Snow Hi 11 Ralph Bishop 

Union Bank & Trust; 

Phone: __ 3 7_1_-_26_6_3 ____ _ 

This is my certification that all materials and costs have 

been covered as a result of this $ 10,000.00 draw on November 9, 

1979. 

Al Green,.,al t 
/ 

.:· /• 
( ( ... 

• I ,. 

~(r . . : .. , -c-~ -~ r ' 
'·. 

Brandy Construction Co. 
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Deccnber 14 1070 ' ., ~ 

BRANDY OONSTRUUI'ION CO. 
P. 0. BOX 1261 

FREDERICKSBURG. VIRGINIA 2240I 

Phone: >7J-2~~~ 

Ur.ion 13c.L!~ c. Trust 
Bowling Green Virginin 

Att: FrQnk Elliott 

Rc: Lot ::!20 SnO\·: :Ji J 1 -1nlJl,, n 1• e~ I •• ., '0P 

t'&\~On ~ .. in1· f' "'----- ' ~-u.s.t.~ . 
This is ny certificr:tion thnt ~11 m3te>ri:-:lr. cncl costs hnve been 
covered os a result or t''is $ 10,000.00 Doll cr clra>~ on Decenber lt,, 

19 7'). : 

(d:}~~~j./ 
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Al Greenwalt 
President 

Br~ndy Construction Co. 
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BRANDY OONSTRUCTION CO. 
P. 0. BOX 1261 

FREDERICKSBURG, VIRGINIA 22401 

January 2S, 1980 

Union Bank & Trust 
Bowling Green Virginia 

Att: Frank Elliott 

Re: Ralph Bishop, Lot 20 Snow Hill 

Union Bank & Trust; 

Phone: __ .=..3 7:.:1=-.-.::.;26:;...:6~3 ___ _ 

This ia my certification that all materials and costa have 
been covered as a result of this $ 8,000.00 dallar draw 
on January 25, 1980. 

Al Greenwalt 

~d-e~_£~/ 
Brandy Construction Co. 
President 
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248 

f ... 

BRANDY CONSTRUCTION CO. 
P. 0. BOX 1261 

FREDERICKSBURG, VIRGINIA 22401 

Febuary 8, 1980 

Union Bank & Trust 
Bowling Green, Virginia. 

Att: Frank Elliott 

Re: Ralph Bishop, Lot 20 Snow Hill 

Union Bank & Trust; 

Phone: ___ 3 7_1_-_26_6_3 ___ _ 

This ia my certification that all materials and coste have 
been covered as a result of this $ 8,000.00 dollar draw 
on Febuary 8, 1980. 

Al Greenwalt 

Brandy Construction Co. 
President 



BRANDY OONSTRUCI'ION CO. 
P. 0. BOX 1261 

FREDERICKSBURG, VIRGINIA 22401 

Phone:----3~7~1~-~'6~6-3~------

Febuary 22, 1980 

Union Bank & Trust 
Bowling Green, Virginia 

Att: Frank Elliott 

Re: Ralph Bishop, Lot I 20 Snow ltill 

Union Bank & Trust; 

This ia my certification that all materials and coats have 
been covered ae a result of ~LOB $ 10,000.00 dollar draw on 
Febuary 22, 1980. 

Al Greenwalt 

c:W-.!t~r 
Brandy Construction Co. 
President 
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CO~MONWEALTH EXHIBIT 5 
~~"c-"'lo.~·~s:, ......... , ... 

=-- - .-.,;·-iii£:.·_···- .. -·-- · ..--.-.-·--- ·-:-..---;..-~~ .. :~..:.·........-..a.:-~·~·-·.,~ ·- ··~'-' n-- -n =,. ·--=-

.• , .. :- . ~NION BANK AND ~.,RUST Co~ __ f P.A, NY 34042 
. • BOWLING GREEN. VIRGINIA 

August 31, 79 ea-s180J _____ _.19_ &1• 

PAYTOTHE . t 

ORDER 0~. ___ B_r_end---=y~C_on_s_t_r_u_ct_i_o_n_C_o_mp-=-an....:!y~-----~-----$1S,ooo.oo 

!'~--J~•·-a:·z " ~~ f} .:,' ;!" ·."; 'I ' • ·, (' '1" r• 
---------------------J~~~~~=-~~~--~~~~~~~~~---··~···-· =····~·~~-~:!'~·~·,~! ________ DOLLARS 

CASHIER'S CHECK. 

i-...,~---

Q~~ .. · .. _. 
.. ·:· 

230 

' . ' f. 

,. I • • 

'~(}j . .. 

·&L~~ 

. . ·;· .J 

' 

...coo" sooooo... I 

·.~ 

- .. 
• 4 ... _ ,.·: ., . 

• 'te• 

- .. :~-"· ... ~...:;. •.-·.~ ... 
._ 1 ·'} ... ~.:; --J J-. - •. 
c 

-

.. . . ..,. ·. 



-

·····, ... UifloN BANK AND TnusT CoMPANY 34290 
BOWLING GBBBN. VIRGINIA 

88-31801 
Oct. s 19.19- --m-

,y To THE, __ ~_a.n_dr_C_on_s_t_ru_c_ti_o_n_c_o_. _ ... _,.?t_H_• ___________ .$· lS,ooo.oo · 
)ROER OF_ 

t:~~f~i, $l ~ C 0 0 ANO 0 0 CTS 
---------------------------------------------DOLLARS 
~= Ralph Bishop 

CASHIER'S CI-IECK AlftiiiUIU IIIIUiftll 

.. 

-~I;..·, 

OH .. t r 

• • t :-c:..: - ' ..... .., ',. ;.~:r ..... 

.. .. .· .. ·~~ ~~·.~ r r_- . . -:·.-· ··~~ . . :' ,._, . . ... . .... 

l.'• 

. . .. 

,-
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u BOWLJNG GREEN. VIBGINIA 

PAVTOTHE 
ORDER OF. Brandy Construction Compan,y 

!>raw - Ralph Bishop D/T 

--- --------- --- ---- --~ -----. ------ .. -----·· --------·· 

r 

0 .. r <. ~r . ·.-. . ... ',.. . . 
~ -- .... 

• • 
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i.:g, 
,. ~AYTOTHE i ~-~~E.R OF 

·~ 

u~ION BANK AN.D TRUST coMPANY 35180 
BOWLING GREEN. VIRGINIA 22427 

Brandy Construction ~o. 

__ F_e_b_. ---~~....__19_Ro_ ·•;,s~e01 
________ $ aooo.oo 

-
. i1~ __ C_A_S_H-IE-R-'5-CHECK ·./!..-4 -

~--· 7:;~_,til~a:.!::~~~l.1L~=..:..:.:....· ""' ... -_.::::::.£,.,.::...;!:::::ll::::s;~~-----
, (!)•:o s a.a.o 3 a.&a.•: o a. 3ooooo 1a ? .. o a. 

............... ,. ... 

~-~=~.z!~~-· --~~~~--~~--~~~~--.a~~N•~~-~~.~~7.~ ... ~.,-~~~, .. -~--~~.c~~~a.~~~~~--.a 

4""~-
.,.-r_ 
\ . 

~. 

-- . 
:· ~· I -- ~ -

.. 

; ,: . ~ I ' a .!; .-·-········-"'1r-•... t' -- ·~ ~ ~-
1 

; . . ·~ 
*'· . .. . 

r·..: 
_, 

..... · .. 

-~ .., 
.• 0 

. . 1tl, 
• • .1 .... 

... _...... . .• . 
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CIT 
~ 

/ 

r¥ ·~ _ • :u=oN iiAN~ A~ T~~sT CoMPANY 
3 52 80 

~ 
~ •r- BOWLING GREEN, VIRGINIA 22t27 _ -- .I 

:_ . ~ . • ... ,,01 . 
~ . ·: .; f£1 22 80 19_. _· . 614: .- .. ~ 

PAY TO TAi. r • 
0 

• 

ORDER'Yo.F. 3randy Construction Co, * i. ~ ~ * J!t -t:· $10,000.00 

UHJON EIANt:l" !t~oa· (,;) !?(j'j" DOLLARS '----~~~--------~IUD~UWifit~cc~-~~~~~~~-W~·=·w~~~----------i 

•• h 

Increase P~ph Bishop D/T 

CASHIER'S CHECK _4 rPfJn ~ // 
_EJ fo~~r-nmn•-• 

cu•:o s ~ 1.0 ~ ' & 1.•: o a. 3ooooo '? .. o a. ... ooo a.oao·ooo.r 
~~~--CD~--EZ~--EZ~--~ -­....................... -. 
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-~ !f z ,._ & CIJO-C~-: 
-nznG :.a,.n., 
""~o"' ~,.c:"' :aoZz 
- -t 8 ~0-~ _;~ ... 
m -c ., "' E-
~J:I 2 
.P -4 
~ s. 
lJi 

.- ., ....... _.y· ... ~; ... 
------------~------._ ______ ~~ 



N 
C/1 
CIT 

----- --·-- - . __ ___..;. _______ _ 
UNION BANK AND TnusT CoMPANY 35070 

BOWLING ORBBN, VIRGINIA l1r 
1
,,, 11&-lt-al· 

a 15 80 19_ - a1.t ........ -
' PAYTOTHEF.~ -~~~-~~-~C~o~n~s~tr~u~c~t~io~n~co~·L-----------------~----~---$6.ooo.oo I ORDERO ~ = 

u II h.i It '·' 1-,1•1· ,.. ...~ • .&lilt a·· . .t::t c;,· ,.l .. i' 
I TRUST CC·. WW --. =.,_ 

CASHIER'S CHECK 

DOLLARS 

I 
~~.~~=-~~--~--~~~=~o~~s'•~~0•3~'~b~~~~-e:~~--~~-~~~~oaomo•o•~-1~~--D-'~--~--.6----a.--
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u UNION B~~NK AND TRUST CoMPANY 34792 
BOWLING GJtBEN. VIRGINIA 

. -~~:'""=:.. · ea-a1eg)· 
.wfll~o--------'9---.. §14 

PAVTO THE Brandv Construction CompAny -·--·- : ~,~:~-'? :· * lO~lXlO.CJO<~ ·; ;~ 
ORDEAOF.~~-~~~~~~~~~~~~---~~--L-------~:7.------~.r~l~-~.---------~ ~ - ~-

l •. . . . ..., ,.,... 
... ' •• \.. " • \ • " I ~J f \ •., • 

-----------~u~Himohqau·A~Ht~:I~!!~~~Q~~~·7T~q~c-r.r~_--. ____________ Oo•••As I TIUST CO _ ..,..,__ .W!::!: ,INt _ ~ . : .. 

CASHIER'S CHECK 
... _ .... , b-~-..... ~-. 

-------···-· ----
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,CQM1~0NWEALTH EXHIBIT 6 

~ ·;~~-~ ~~;.,: 

fl ••• ~~~.-

~-. . ~:~~~ 
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Chancellor Plumbing & Heating Inc. 
P.O. Box 1264 College Station 
Frederic1shurg, Virginia 22401 

·,.DEFENDANT' EXHIBIT 2 

~ra~~y Construction Co. 
7lZ T·:est~·lOCd O:.t:c. Pk. 
Prec1ericJ:s::·t~r~, Va. 22401 

Dear Sir, 

Oct 1,1979 

~?e p~opose to furnis:"l ar.c1 install plu:-:1~ir.s ir.. house at Snol·:r Hill lot-20 for 
the su~ of T~,,o thousand three ~undred and fifty dollars ( $2,350. 00). 

Follo,·:ing- r.aterial to ~e used: 
1- Fi~er class tu~ i~ color-~cne 
1- t1Sincl1 sl~o't·;er unit i:1 color-Elue 
2- Sft. Alu::r. shol,1er rods 
1- Price Fister tub waste & overflo Po-18-010 
1- .Sho'\·:e.!" valve onll'·-r2oen 
1- S'i~o't·rer C:rai~ 
1- l:oen tu~ c: si1o~·.rer valve 1\"o-2 739 
3- Toilets in color 
3- Toilet seats in color 
3- Sets o:: ~:rass craft toilet supplies 
3- l9i~. self .!"ir:uning vanitl'" bol.'ls in color-steel 
3- Sets of ~oen lavatory faucets No-4625 
3- Sets of :Jrass craft lavatory supplies 
1- i:oe!"l ~~i tchen sin1:. faucet less spray lTo-7533 
1- Dou~le ~owl stainless steel si~: 
1- Ree~ 52~al. water heater energy miser 
2- Hose bibs-one in front and one in reelr 
1- Washi:lt; wachine bo~~ 

l:.. £. S. plastic for c;rot"!.nd~·rork 
A.E.s. plastic for waste and vents 
T:.tpe-:: COj_::>per for watc:: line 
Roof flanges to be ft:r::.:= . .:::! b~l us, install by others 
Dish't·;asher furnish anC: ::_::~tall by others, hoo1-:-up !:Jy us 
Vanity cabinets to be ::·_1::~1ished and install b~l others 
Sewer and water to ter~inate 5ft. outside of house 
Any work other than contract work will be $18.50 first hour, $13.50 each 

follo't·ling hour plus naterial. · 
Bill not be responsible for any naterial once it is installed. 
Payr:"te:nts to be as follo\·ls: 

~ & ~ Dra't·l--G-worl:, 't-laste & vent~ : __ $._liiiiiiiioo& • .,.s_,s ... o ...... _o_o _____ _ 

3rd. Dral·l--Co~pletion; $800.00 

F .. ccepted ::~'"; ______________ _ 

:7illia::-~ A. 
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·--DEFENDANT EXHIBIT 7 

HIHIIIIIII 

ARTICLeS OF INCORPORATION 

Of 

BRANDY CONSTRUCTION CO. 

_,. 

·. 

.. . . 

iVP. h~r~by associat'! to form a stock c:.grporation und~r th"' provisions of 

,_..... Chapt~r 1 of Ti tl~ 13.1 of th~?. Cod~ of Virginia and to that '?nd !;et forth th~ follow- " 

ing: 

l. Th~ namP of thA corporation is Brandy Construction Co. 

2. Th~ Corporation is organiz~d for th~ purpos~ of contracting and sub­

contracting rP.sidential and comm~rcial building construction and the purposP. of 

purcha~ing and a~veloping r~al ~stat~. 

\ 3. In addition, the Corporation shall havP thP. poWP.r to ~nt~r into part• 

~~~-nership agr9ements With other corporations, partnerships, individuals, and also to 

~~. ~. carry on business of any character whatsoever·that is not prohibited by any law or 

~-,\· roquir•d to be stated in these articles, 

__ 4. The aggregate number of shares which the Corporation shall have the 

~ authority to issue and the par value per share are as follows: 

266 

Number of Shares Par Vlaue Per Share 
I 

~ Common-A 5,000 $10.00 ~ 

5. The post office address of the initial registered office of the Cprporatmrii 

.is: Box 1261 909 Kennedy Lane, Sheration Hills East), Fredericksburg, Virginia 22401. ~ 

!he name of the county in which the initial registered office and the 

business is located is Spotsylvania, County Virginia. The name of the initial regis-

tered agent of the Corporation is Alvin E~ Greenwalt, a resident of Spotsylvania 

County .n the Commonwealth of Virginia·ans whose business address is the same as 

the address of the initial registered office of the Corporation. 

6. 1 The number of directors constituting the initial board of directors 
.\ 

of the corpo~tion shall be fixed by the by-laws as a range of maximun and minimun 

directors in compliance with Section 13.1-36 of the Code of Virginia of 19~0, as 

amemded. The name and address of the initial director is Alvin E. Greenwalt, Box 1261~ 

(909 Kennedy Lame, Sheration Hills East), Fredericksburg, Virginia 22401. 

7. Each person now or hereafter:a director of officer of the Corporation 

!<and his heirs, executors and administrators shall be indemnified by the Corporation I 
---···J ·-·····-·- ·----



'

against all claims,'liabilities, judgments, settlements, costs and expenses,including, 

· all attorney's fees, imposed upon Ol' l'easonable incurred by him in connection with or~ 
I ~ 

. resulting from any action, suit, proceeding or claim to which he is or may be made a 

1 party by reason of .his being ot having been a director or officer· of the Corporation 

. ( whether orlnot ~director or officer at the time such costs or expenses are incurre~ 

by or imposed, upon him), except in relation to matters as to which he shall h•ve 
I : 

finally adjudged in such action, suit or proceeding to be liable for gross negligence · 

or willful misconduct in the performance of his duties as such director or officer. In 

the event of any'other judgment against such director or officer or in the event of a! 

settlement, the indemnification shall be made only if the Corporation shall be advise, 

in the case none of ~he persons involved shall be or h.ave been a director, by the Boar~ 
•of 

lby , 
' Directors of the Corporation, and otherwise by independent counsel to be appointed ~ 

the Board of Directors of the Corporation, that in its or his opinion such directo~ 
I 

)or officer was not guilty of gross negligence or willful misconduct in the performance~ 
! 

fof his duty, and in the event of a settlement, that such settlement was or is in the 

If the determination is to be made by the Board of ; 
'I 
Jbest interest of t~e Corporation. 

;Directors, it may rely as to all questions of law on the advice of independent counsel~ 
,1 

~Such right of indemnification shall not be deemed exclusiVe of any rights to.which he 

may be entitled under any by-law, agreement, vote of stockholders, or otherwise. 
I 

!Dated• NovemDt£ 21· 1277 
Alvin E. Greenwalt (Seal\ 
Aivin ~. Greenwalt, Incorporator 

CONJ.«lN\VEAl.TH OF VIRGINIA 

STATE CORPORATION COMMISSION 

AT RICHMOND 

November 28, 1977 

OQMMON\VEALTH OF VIRGINIA 

STATE CORPORATION COMMISSION 
AT RICHNOND 

November 28, 1977 

l d t th State Corporation 
The accompanying articles haveing been de ivere. o e 

B ... Co truction Co. and the ccmmission having found that 
Commission on behalf of ran~ ns h b 

1 d th t all required fees ave een 
the articl~s com~ly wi~h the requirements of aw an a 

t 

' 
\ 

1 CERTIFICATE OP INCORPORATION be issued, and that this 
paid it is ORDERED that th s ibn• 

admitted to record in the office of the Cammiss . ' 
rder, together with the articles, be 

' 

f d it by law in accordance with 
and that the corporation have~the authority con erre on 

d t ictions imposed by law. 
the articles' subject to the conditions an res r l 

Such recordation, this order and the artie es shall be 

the Office of the clerk of the Circuit Court of 
forwarded for recordation in 
I 

Upon completion of 

Spotsylvania County. 

\ ,j 
I 
1 

State Cor~oration Commission 

By Thomas P. Harwood, Commissioner 267 
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VIRGINIA: 

In the Cler~•s Office of the Circuit Court of Spotsylvania County 

I I : rnr foregoing certificate (including the accompcnying articles) has been 

~duly recorder in:!my office .this 8th day of .December. and is now returned to. the State 

Corporation Commtssion by certified mail. 

Teste: , Deputy Clerk 

############ 



t-

To the Clerk af the CiraJit O:lurt of Spatsylvarda Co. 

J 

RiaiMJND, 
July 10. 1980 

I fDC1ase check far $1.00, pursuant to the provisions of §13.1-10 or §13.1-209, to pay the 

c:ost of r~ 'in yaJr charter bock tbat Brandy Construction Co. has its registered office at 501 
i 

\estxxxl Park, P. ~ 0. Box 1261, hederlcl<sburg, VA 22401 (Spotsylvania Co.) aai that tho naae of its 

' registered agent at that ~ is Alvin E. Greenwalt, Pres. 

Respectfully 1 

William C. Yeutg, 

Wlll1am C. YDW18, Clerk 

'l'rul:y t:ecordecl lS July 1980 

,Deputy Clerk 
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