


~A W oN #

(%))

9-,

10.
11.
12.

TABLE OF CONTENTS

INDICmENT FILED JANUARY 20 » 1981 - e - Al ol ol R R Rl
NOTICE FILED JUNE 5 ’ 1981 el o Ealiad il ol ) Lo I R Y
I{OTION FILED JUNE 5, 1981 TR RS R YR O R e P W S e em v

EXHIBIT (Warrant-Affidavit of Surety-Subpoena
and Bond) -------cccccmccmrcccr e rceccceemr e e

ORDER DENYING MOTION FILED JUNE 15, 1981 ==--=c-e-
MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS
BASED ON FORMER JEOPARDY AND SUPPORTING EXHIBITS

FILED JULY 21, 1981 -=--=c=-=--cccmcmmcccomcaooae-

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO STRIKE
AND SUPPORTING EXHIBITS FILED JULY 21, 1981 -~-----

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO STRIKE
FILED JULY 21, 1981 =c-ce-=m---cccoccaccmcmoamean-

VERDICT OF JURY FILED JULY 21, 1981 ---=-ee-en--m-
ORDER FILED JULY 21, 1981 —--cccmcoocmmcmmcoomooon
ASSIGNMENTS OF ERROR -=-=-===--=-==-aomccacmocnmnn

EXCERPTS FROM THE TRIAL OF JULY 21, 1981 BEFORE
THE HONORABLE JOHN A. JAMISON, JUDGE

a) Oral Argument Regarding Interpretation of

Language in Section 43-13 Code of Va. ==---=---
b) Oral Argument Regarding Motion to Dismiss

Based on Former Jeopardy =--------------- e
c) Colloquy =====-==c-mecccccccccmmcrocmoooooon -
d) Memorandum of Law in Support of Motion to

Dismiss based on Former Jeopardy --------====-
e) Testimony of Anita Bishop =-----re-c=-cce-c-a--
f) Testimony of Ralph Bishop -~----------- ———————
g) Instruction Number 5 -------=-----cc-corcnmnaa-
h) Testimony of Ralph Bishop ---===-=c--c-rmcon--
i) Testimony of Frank Elliott =----=--c-==-re-a---
j) Testimony of Orrick Johnson =---------c-------
k) Testimony of Anna N. Danielson ---------------
1) Testimony of Lucy Cooper -------=-----cme-----
m) Testimony of Sidney Seale --------=--c-ccco---
n) Testimony of Bruce Lee ----------emcccccaaoana-
0) Testimony of David Beale =-----=-==-c---cc-ro---
p) Testimony of Mark Guilotte =~-----==----=-c-=r-=

q) Oral Argument in Support of Motion to Strlke -
r) Oral Argument in Support of Motion to Strike -

APPENDIX
PAGES

15

16

33

42
45
46
49

51

59
70

71

82
101
103
103
119
139
143
148
157
161
165
171
173
176



13.

14,

V)"

w)

X)

Renewal of Objections to Denial of Appellants'
M:Ot]_Qns - - - - - - - - - - - T T R R AT e AR A .. .-
Oral Argument in Support of Objections to
Instruction Number 5 «-=rr-re-r-crcamcrrcccr-=a
Renewal of Oral Argument in Support of Motions
to Strike -e--rremcccrmcmrcccme e r e na-— ,m————
Closing Argument of Commonwealth's Attorney =~---
Rebuttal Argument of Commonwealth's Attorney --
Post-Verdict Motions by Appellants Counsel ~==~==

COMMONWEALTH'S EXHIBITS

a)
b)
c)
d)

Exhibit 3 - Copy of Contract =-----c-cemccemaa-
Exhibit 4 - Certifications =------eeecaaa-- ————-
Exhibit 5 - Checks -=--=ccccamcmccaccrrcccccmaa
Exhibit 6 - Bill -------crcccmcacaa-a- N e

DEFENDANTS' EXHIBITS

Exhibit
Exhibit
Exhibit
Exhibit
Exhibit

]
aQ
o
5
w

NP WN
!
Q
=
®
0
Wl
1
|
1
!
|
1
1
1
1
)
)
1
1
|
'
!
1
)
I
1
1
I
!
1
1
1
1
1
|

L R e

1
Q
]
J
~<
]
th
Q
=g
o
R
ot
®
H

196
199

200
206
221
230

236
243
250
257

258
263
264
265
266



COMMONWEALTH OF VIRGINIA
COUNTY OF SPOTSYLVANIA, to-wit:

Tﬁe Grand Jurors of the Commonwealth of Virginia in
and for the body of Spotsylvania County, and now attending the
Circuit Court of said County, upon their oaths present:

That on or about ‘the period from August 31, 1979 through
February 22, 1980, Alvin E. Greenwalt did unlawfully, with
intent to defraud, retain or use funds paid by Mr. and Mrs.
Ralph Bishop, or their agent, to him as the contractor under
a contract for the construction of a residential dwelling on
their property known as Lot 20 of Snow Hill Subdivision in
Spotsylvania County, Virginia, for a purpose other than to
pay persons performing labor upon or furnishing material for such
construction while amounts for which he was iiable or became
liable under his contract for such labor or materials remained
unpaid.

In violation of Section 43-13 of the Code of Virginia
(1950), as amended, in the County aforesaid, against the peace
and dignity of the Commonwealth.

Upon the testimoﬁy of Mrs. Lucy Cooper and Mrs. Anita
Bishop, witnesses dﬁly sworn and sent before the Grand Jury
to testify. h
Punishment: A fine of not less than $500.00 nor more than

$2,000.00, or by confinement in jail not less
than 30 days nor more than 12 months, either or both.
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TO THE HONORABLE JOHN A. JAMISON, JUDGE OF SAID COURT;
THE HONORABLE MARGARETT M. COOKE, CLERK OF THE CIRCUIT COURT OF
SPOTSYLVANIA COUNTY; and THE HONORABLE MARK GARDNER, COMMONWEALTH
ATTORNEY FOR SPOTSYLVANIA COUNTY:

PLEASE TAKE NOTICE of my intent to appear on behalf of
the Deﬁauhnt, Alvin E. Greenwalt, at the next motion day of this
Court, June 15, 1981, for purposes of arguing the attached Motion
seeking a dismissal of the indictment against the Defendant.

Respectfully Submitted,

ALVIN E. GREENWALT
BY:

Counse

WALTER JERVIS SHEFFIELD
SHEFFIELD AND BRICKEN, P.C.
Attorneys at Law

904 Princess Anne Street
Fredericksburg,Virginia 22401
703-373-2500

CERTIFICATE

day of June, 1981, mailed, postage prepaid, a true copy of the

foregoing Notice to Mark Gardner, Gardner and Maupin, The Pro-

fessional Building, Spotsylvania,jviég-nia 22553.
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MOTION
TO THE HONORABLE JOHN A. JAMISON, JUDGE OF SAID COURT:
Comes now, your Defendant, Alvin E. Greenwalt, by counse

who respectfully moves the Court as follows:
l. Your Defendant currently stands indicted in this
Court on the charge of unlawfully violating §43-13 of the Code

of Virginia (1950) as amended, to-wit: " with intent to defraud,

retain, and use funds paid by Mr. and Mrs. Ralph Bishop or their

agent, to him as the contractor under a contract for the construcq

tion of a residential dwelling on their property known as Lot
20, Snow Hill Subdivision, Spotsylvania County, for a purpose
other than to pay perons performing labor upon or furnishing
material for said construction while amounts for which he was
liable or became liable under his contract for such labor or
materials remain unpaid", said indictment having been returned
at the January, 1981 term of said Court.

2. At the time said indictment was returned, your
Defendant had previously been charged by the Commonwealth of
Virginia in the General District Court of Spotsylvania County,
Virginia, for embezzlihg funds which he had received for Lucy
Cooper, said charges being based on the identical facts which
were presented to the Grand Jury and upon which the Grand Jury
acted in the paragraph one above.

3. That on November 12, 1980, in the aforesaid General
District Court, the Commonwealth Attorney for the County of
Spotsylvania moved to have the charges referenced in paragraph

two above, brought against the Defendant under § 43-13 of the

3

1,



Code of Virginia (1950) as amended, and that such motion was
opposed by Defendant's counsel, but granted by the General Distrigt
Court Judge.

4., That on November 12, 1980, in the aforesaid General
District Court, upon a plea of not guilty to the charges then
being brought under §43-13, and at the conclusion of the Commdn-
wealth's case which involved the full examination of no less
than seven sworn witnesses on behalf of the Commonwealth, the
Honorable Joseph L. Savage, granted the Defendant's motion over
the objection of the Commonwealth to strike the Commonwealth's
evidence based on his finding that there was insufficient evidencT
to indicate that the Defendant intended to defraud or unlawfully
retain, use, or appropriate such funds to his own use and dis-
missed the charge against the Defendant.

5. That all of the facts placed before the aforesaid
General District Court by the Commonwealth's seven witnesses
dealt with circumstances that arose prior to June 1, 1980; which
facts are identical to those upon which the 1nd1ctment is based.

WHEREFORE, your Defendant prays that the indictment
against him be dismissed on the grounds of: (l) jeopardy has already
attached on said charge and further proceedings would constitute
double jeopardy; and, (2) that the issue of intent, retainance,
use or appropriation of funds by the Defendant, as alleged in
the indictment has been ruled upon by the General District Céurt
of Spotsylvania County,Virginia, and that the Commonwealth is
estopped to now assert otherwise.

Respectfully Submitted,

U o ALVIN E.

GREENWALT
WALTER JERVIS SHEFFIELD, ESQUIRE
SHEFFIELD AND BRICKEN, P.C. BY:
Attorneys at Law Couns
904 Princess Anne Street 5

Fredericksburg,Virginia
703-373-2500



CERTIFICATE

The undersigned hereby certifies that he has this

fif—- day of June, 1981, mailed, postage prepaid, a true copy

of the foregoing Motion,to Mark Gardner, Gardner and Maupin,

The Professional Building, Spotsylvania, Virginia 22553, Common-

wealth Attorney for The County of Spo;§ylvania, Virginia.
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AFF AVIT OF SURETY

'The undersigned state under oath that the following information is true:

Fd
INetds el X tecens

Fair market value of property: $ ‘/Z 7090
Less encumbrances to title:

Mortgages or deeds of trust ' S o // 77772

Unpaid taxes - ' $ ... BT

Unsatisfied judéments . S T

Other surety bonds . T

Other (assessments, mechanic’s liens, etc.) Specify -—

typeoflien. ... S
Total Encumbrances S (?// 5’7/'V ”

NETEQUITY  $.43.700.07

The undersigned further state they are the sole ov. '-¢ers of the pioperty, that there are no other
encumbrances on the property and that no other person, group, or entity has any equity interest
in the property described above. .

/7 TN -,%;‘a‘é‘f—’ﬂzgﬁ—@ﬂ (seal)
Name (Print or Type) Signature .
//7"’\./)‘6’_{0 ..... /{6///'/1/‘ ..... _ﬁ@ﬁ‘i@ﬁean
Name (Print or Type) _ Signature
................... (seal)
Name (Print or Type) Signature

02350 ... .

(Date of Attestation)

FORM DC-332 1/80 (114:9-702 7/80)



'OBPOENA for WITNESSEP

Spotsylvania

CITY OR COUNTY |

L 'S al District Court (O Civjl

& Criminal

VA, CUDE ANN. § B.UJ <407, 140 - 195 101 dus
19.2- 207, and Rule JA: 1S

O Traffic)

~r
1 Juvenile and Domestic Relations District Court

Spotsylvania Court House

STREET ADDRESS OF COURT

'O ANY AUTHORIZED OFFICER:

(ouv ~re hereby commanded to summon forthwith the witnesses listed below to appear on

Nov. 12, 1980

AM/PM to testify in the above case.

!ETURNS: Each witness was served as mdlcatcd below, according to law (unless not found).

..................................................................................................... P

!

'

Bruce Lee |
NAME. <ttt ettt etae e tte e ie et rieesnerneenaenes 1 NAME. ittt tiiie et eneerennasensesnsnerenns -
Z R. C. Lee Carpet Mart 1
ADDRESS. .. .. ittt iiitierieciiriesaeeensd ADDRESS. ... . i i iiiiiiientersonnttnssssranrinoes
Fredericksburg, Va. '
Tel. . W Tel
T PERSONALSERVICE | MNo......co.cooceieininn, O PERSONALSERVICE | No............. STTTSTTPRe

Being unable to make personal service, a copy was de-
livered in the following manner:

i Delivered to person found in charge of usual place of
business or employment during business hours and givin,
infurmation of its purport. T

L. elivered to family member (not temporary sojourner or
guest) uge 16 or older at usual place of abode of party
named sbove alter giving information of its purport. List |
name, age of recipient, and relation of recipient to party
samed above.

@(Pmted on front door of usual place of abode, address listql
sbove. (Other authorized recipient not found.) .

O  Served on Secretary of the Commonwealth ‘
O  Scrved on Clerk of State Corporation Commission

) Served on Commissioner of Division of Motor Vehi

Not found

e 1. c,mmv_mc-

i

Being unable to make personal service, a copy was de-
livered in the following manner;

(0 Delivered to person found in charge of usual place of
business or employment during business hours and giving
information of its purport.

C)  Delivered to family member (not temporary sojourner or p
guest) age 16 or older at usual place of abode of party
numed above after giving information of its purport. List
name, age of recipient, and rélation of recipient to party
named above.

............................................

..........................................

Posted on front doot of usuul place of abode, addzress listed
above. (Other authorized recipient not found.)

0

O  Served on Secretary of the Commonwealth

0  Served on Clerk of State Corporation Commission

O  Scrved on Commissioner of Division of Motor Vehicles

|

17 Not found |

SERVING OFFICER

Failure to comply with this subpoena could cause you to be fined or jailed

zontempt of court.

128

RETURN DATE FILE NO.
Nov. 12, 1980
SUBPOENA for WITNESSES

(kx Commonwealth of Virginia lor)

0O CITY & COUNTY O TOWN of

........................ o - lord

Inre/ V.

Alvin Greenwalt

(Embezzlement)

\

The witnesses are subpoenaed to testify on behalf of:

. B Commonwealth of Virginia lor]

{3 the City, County, or Town indicated lor]
O Plaintiff(s)lerl O Defendant(s) lor]

{3 Juvenile

11/7/80

p CLERK £) MAGISTRATE m

J Commorwealth's Attorney




VA.CODE ANN. § 8.01 -407, 14.1 - 195, 10.) - 203
19.2 - 207, and Rule JA:1S

SUBPOENA for WITNESSES |

TSR spotsylvania County .. .. ... '

CITY OR COUNTY , )
X General District Court (O Civil~ k3 Criminal I:I Traffic)

(J Juvenile and Domestic Relations District Court

...................................... Spotsylvania Couxt HQUSE .. ...l
STREET ADDRESS OF COURT .

TC NY AUTHORIZED OFFICER:

You are hereby commanded to summon forthwitL the witnesses listed below to appear on -

............ 1980........2at.9:00.... ... .. AM/RNkto testify in the above case.

RL . URNS: Each witness was served as indica{ed below, according to law (unless not found).

1
H
i !
nameRalph Bishop . ... ... Pl NaME o e
ADDRESS. .. .ttt iiiiiiiiiaiiiiiiiiiaaa ADDRESS. ........ Cereerensieenunetsiiiannannnens
Tel Tel
8 PERSONALSERVICE | No.......cccccceeiiiininnii, O PERSONALSERVICE | No....ooooeeeiinieienianiannnn,
Being unable to make personal service, a copy was de- 1 " Being unable to make personal service, a copy was de-
livered in the following munner: . livered in the following manner:
Delivered to person found in charge of usual place of 1) Delivered to person found in charge of usual place of
business or employment during business hours and giving business or employment during business hours and giving
information of its purport. information of its purport.
t1  Delivered to family member (not temporary sojourner or L) Delivered to family member (not temporary sojourner og
guest) age 16 or older at usual place of abode of party guest) uge 16 or older at usual place of abode of party
named sbove after giving information of its purport. List named above after giving information of its purport. List
name, age of recipient, and relation of recipient to party o name, age of recipient, and selation of recipient to party
named above. : named above. :
O  Posted on front door of usual place of abode, address listed O  Posted oq front door of usual place of abode, address listed
above. (Other authorized recipient not found.) above. (Other authorized recipient not found.)
0  Served on Secretary of the Commonwealth : O  Served on Secretary of the Commonwealth
O  Served on Clerk of State Corporation Commission O  Served on Clerk of State Corporation Commission
O  Served on Commissioner of Division of Motor Vehicles O  Served on Commissioner of Division of Motor Vehicles
Ntlound | QR 1. SEAY {1 Notfound |
H-42 ~Ao SERVING OFFICER SERVING OFFICER
DATE for T_.Q_ﬂiﬂp_‘j_,_ug.:_ DATE for
- “

r pt of court.

= to comply with this subpoena could cause you to be fined or jailed

RETURN DATE

FILE NQ.
Nov. 12, 1980 80-1406
_ SUBPOENA for WITNESSES

@ Commonwealth of Virginia (orl
O CITY O COUNTY O TOWN of

. lorl

Inre/V.

Alvin Greenwalt

The witnesses are subpoenaed to testify on behalf of:

& Commonwealth of Virginia lor)

O the City, County, or Town indicated-for}
O Plaintiff(s) lor] O Defendant(s) lor]
al uvenile

11/10
...... /1/80(\

DATEISSU; - 7, pl )
1X ERK Ui MAGISTRAT (1 JUDGE

O Commonwealth's Attorney




'UBPOENA for WITNESSES

CITY OR COUNTY

y o ..cural District Court (0O Civil

S potsylvania Court House

'O ANY AUTHORIZED OFFICER:
‘o

. Nov.12,..1980......... at

(¥ Criminal
1 Juvenile and Domestic Relations District Court

.........................................................................................................................................

STREET ADDRESS OF COURT

» hereby commanded to summon forthwith the witnesses listed below to appear on
..... 1:00...... ........ 4M/PM to testify in the above case.
tF” “IRNS: Each witness was served as indifated below, according to law (unless not found).

- : "

VA.CODE ANN. § 8.0} - 407, 14.1 - 195, 1.1 - 205
19.2- 167 and Rule JA: 1S

.

O Traffic)

-— .

NAME. ... .00 o e iiieee NAME. ... it iiiiiiiiiieeeiiiinanenones
nion Bank & Trust ‘»
ADDRESS. . . A . U ........ a ...................... [ ADDRESS.........co00nenn coetiiereas Caeeerreanns
Bowling Green, Va. ' '
............................................... ¢
Tel ' Tel
PL PERSONALSERVICE | No......coooviviiiiinnin. . O PERSONALSERVICE | Mo.......coocoovvviieiinnnen.
Being unable to muke personal service, a copy was de- Being unable to make personal service, a copy was de- \

livered in the tollowing manner:

{1 Delivered 10 person found in charge of usual place of
business or employment during business hours and givir

nformation of its purport,

{2 Delivered to family member (not temporary sojourner o
guest) age 16 or older at usual place of abode of party
named above after giving information of its purport. Li
name, age of recipient, and relation of recipient to part
named above.

—_—

............................................

Postod on front door of usual place of abode, address listed
above. (Other authorized recipient not found.)

0

O  Served on Secretary of the Commonwealth

O  Served on Clork of State Corporation Commission

O Scrved on Commissioncr of Division of Motor Vehicles

livered in the following manner:

D) Delivered 1o person found in charge of usual place of
business or employment during business hours and giving
information of its purport,

¥
0O  Delivered to family member (not temporary sojourner or ’
guest) age 16 or older at usual place of abode of party
numed above after giving information of its purport. List
nume, age of recipient, and relation of recipient to party
named above.

------------------

Postcd on front door of usuul place of abode, address listed
above. (Other authorized recipicnt not found.)

D
3  Served on Sccretary of the Commonwealth

0O  Served on Clerk of State Corporation Commission

O  Scrved on Commissioner of Division of Motor Vehicles

.
l )

! Not fuund M il [ Not found ’
W10-50 . SRVINGORFICER L SERVING OFFICEK :
//IM e &Z‘ Mﬁ DATE for !

: St R e LT _ i
Failure to comply with this subpoena could cause you to be fined or jailed f
contempt of court. '

RETURN DATE , " FILE NO.
Nov. 12, 1980 . )

SUBPOENA for WITNESSES

(@ Commonwealth of Virginia (or]

O CITY ¥1 COUNTY (O TOWN of

Inre/ V.

Alvin Greenwalt:

(Embezzlement)

The witnesses are subpoenaed to testify on behalf of:

» £1 Commonwealth of Virginia lor]

O the City, County, or Town indicated lor)
O Plaintiff(s)for) O Defendant(s) lor)

(3 Juvenile

11/7/80

[} MAGISTRATE
O Comnronwealth's Attosnay' y

/‘,'/

1 JUDGE




'UBPOENA for WITNESSES

OR COUNTY !

X General District Court ([0 Civil

(@ Criminal

VA.CODE ANN, § 5.0) -407,14.1 - 195, 10.) - 268
19.2 - 207, and Rule JA:1S

O Traffic)

1 Juvenile and Domestic Relations District Court

STRE?‘ ADDRESS OF COURT

'O Y AUTHORIZED OFFICER:

(ou are hereby commanded to summon forthwith the witnesses listed below to appear on

‘ov...12,.1980............ at....1:00

Add/PM to testify in the above case,

tE : JRNS: Each witness was served as indicated below, according to law (unless not found).

name.. Sid  Seale NAME. ... oeiiiieeenias e
% J. W. Masters, Inc.
ADDRESS. . ... iuttiiiitiiiteneaiea e ADDRESS. ...\ \ttiitttiiiiineeesinraeeanaas
' [
Tel. . Tel )
${ PERSONALSERVICE | No.......c.cccocoveneinn. 0O PERSONALSERVICE | Mo....cccccoooevvieirnnnnenn,
r

Being unable to make personal service, a copy was de- 7
livered in the following manner:

i elivered 1o person found in charge of usual place of '
ousiness or employment during business hours and gmng
infurmation of its purport.

I Delivered to family member (not temporary sojourner or
guest) age 16 or older at usual place of abode of party
named above after giving information of its purport. List
name, age of recipient, and relation of recipicnt to parly
numed above.

.............................................

Being unable to make personal service, a copy was de-
livered in the lollowing manner:

{3 Delivered to person found in charge of usual place of
business or cmployment during business hours and giving
information of its purport.

I3 Delivered to family member (not temporary sojourner or
guest) age 16 or older at usual place of abode of party
named above after giving information of its purport. List
name, age of recipient, and rélation of recipient to party
numed above, ,

-------------------------------------------

O Posted on front door of usual place of abode, address I;sted O Posted oa front door of usual place of abode, addncss tisted

above. (Other authorized recipient not found.) above. (Other authorized recipient not found.)
[0  Served on Secretary of the Commonwesith 0O  Served on Secretary of the Commonwealth
0O Served on Clerk of State Corporation Commission 0O  Served on Clerk of State Corporation Commission
1 Served on Commissioner of Division of Motor Vchicles O  Served on Commissioner of Division of Motor Vehicles

Not found I M‘Jf ‘ 1] Not found J

jologo_ swheomaw | [T SERVING OFFiCEH
UATE w CLENDE A bul(g.ﬂ.ij DATE for

—

k  to comply with this subpoena could cause you to be fined or jailed

it of court.

Y

RETURN DATE \ FILE NO.
Nov. 12 19 80 . ‘ i
SUBPOENA for WITNESSES

—x Commonwealth of Virginia (or]

O CITY X COUNTY O TOWN of

..................................... . lorl

Inre/ V.

. [ Commonwealth of Virginia lor]

O the City, County, or Town indicated lor]
0O Plaintiffis) lor] [J Defendant(s) lor]

O Juvenile

11/7/80

I} MAGISTRATE {1 JUDGE

0O Commonwealth's Attorney




Y"\[TlONS OF RELEASE AND RECOGNIZANC

promises to appear before the

VA.CODE ANN §19.2- 12819 2. 25a

Hnlk . ....... N
trict Court riminal Division [ Traffic DiVision)
E,: "7Domestic Relations District Court

O Circuit C
«7@7 Y, 7 e % .......................................
7 Wéjﬁ%r{ ,

/
0 7 .to answer the following charge(s) against the accused,
DALE AND T '
5424 ~ AL continued on back)

€ Accuse; further promis ppear to answer for the oftenses for which he may be charged at all times and
ces ~nd before any court 6r Judge to which this case may be rescheduled, continued, transferred, certified or ap-
th he Accused promises not to depart the Commonwealth of Virginia without leave of such court or judge, to
'p the peace and be of good behavior until {inal disposition of this case.

'HER CONDITIONS ON REVERSE SIDE

[, the Accused, hereby promise to fultill faithfully the Malg@ : -
e .

(Accused)

ARNING: Failure to tulfill the terms conditions abave or any violation thereof may result in your arrest and forfeiture
the bond on the lower portion of this page (it applicable). Failure to appear may result in your being tried and con-
ted in your absence. Failure 10 appear is a separate offense. If bonded to appear in circuit court on a misdemeanor
arge, tailure to appear constitutes waiver of trial by jury.

The accused is released into the custody of the person/organization named below, on the condition that said
studian make all reasonable eftort to ensure that the accused tulfill the conditions given above, and that any violation
of ppearance of the accused be promptly reported to the court. ’

.........................................................

= Namie ol ('u\l;ndlu;t » Address T -Sw-.n'a;;l;‘m('u;l-('xlldn-_ ¥

M The Accused, and Surety(ies) (if any), each hereby acknowledges himself, his heirs and ﬁigns indebted.to

ymmonwealth of Virginia [or] O City or Locality named above intfe sum of $ ... . 7, Q00 &= .. ... .
EAL PROPERTY located at:.......... OUNSECURE

iCURED by: [ICASH DEPOSIT DSURE’I’H/’W

MV 7/,186 o |

27194 Uy
onstrated to the officer taking this bond the nature of their interest

u if secured by real property, the undersigned, having d
the property, also make oath that the equity of the undersigned in the property equals or exceeds the amount of this bond).

1c undersigned each waives all benefit of homestead exemptions as to this debt and further covenants jointly and severally that
ne of them shall permit or cause title to or possession of the property pledged to secure this bond to be transferred in any
anner to any degree or encumbered to the extent of this obligation. The above terms of the conditions of Release and Re-
gnizance are hereby incorporated by reference.

the Accused shall faithtully tulfill the conditions of release and recognizance given above, this debt is to be void;

herwise this debt is to remain in full force and effect until declared void by a Court of competent jurisdiction.

«

. d AL
SURE 1Y ALCUSED

AR URYTT SUREAY

HEARING DATE FILENO.
sy

CONDITIONS of RELEASE
RECOGNIZANCE, and BOND

3YI2C i he b o M.
: it . JIEDO0 |

rRfugnaplETO: .
2 etal DinrigfCoun (CRIMINAL)
+ General Distefet Court (TRAFFIC)

t] Juvenile & Domestic Relativns District Court
[ Circuit Court

DATE liBCEIVED DATE DISBURSED/DISCHARGED
" BOND AMOUNT RECEIFT NO. (IF CASH DEPOSIT)
s A d

ADMITTANCE TO BALL: The promise to
fultill the conditions of release, and the bond,
if any, were subscribed and sworn to betore me
this day. The Accused is ordered released

. pursuant to the terms wjthin.

DATE AND TIME

SURETY: Name(s), Address(es), and if corporate
surety, name(s) of authorized agent(s).




VIRGINIA:

IN THE CIRCUIT COURT OF SPOTSYLVANIA COUNTY, JUNE 15,
1981.

COMMONWEALTH
VS.
ALVIN E. GREENWALT

This day came Mark S. Gardner, the Attorney for the
Commonwealth and Alvin E. Gfeenwalt, the defendant, and came

also Walter Jervis Sheffield, his attorney, upon a motion by

the defendant seeking a dismissal of the indictment against him.

The Court, after fully hearing all argument by counsel

and careful consideration, does hereby deny the said motion.

RECORDED IN LAW ORDER
sook Y pace {9f
/

15



MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS BASED ON FORMER
JEOPARDY

1. On November 12, 1980, the Defendant was tried in the
Spotsylvania County General District Court in violation of
Section 43-13 of the Code of Virginia of 1950, as amended, and
based on the testimony of the same seven witnesses. Every fact
placed in evidence by the Commonwealth involved a date prior to
July 1, 1980. Prior to the beginning of that proceeding, the
defense asked the court to declare whether the proceeding was a
misdemeanor trial or a preliminary hearing of a felony. The court
declined to make a ruling, but dismissed the case at the conclusion
of the Commonwealth's evidence upon the Defendant's motion to
strike.

An earlier motion was made by the Defendant to dismiss this
proceeding based on former jeopardy with that motion being denied
by this court.

The Defendant reiterates this motion to dismiss based on
former jeopardy at this point, since the Commonwealth has now
stipulated that it is proceeding based on a presentment involving
a misdemeanor. This stipulation had not been made at the time of
the previous motion to dismiss.

Regardless of how the Commonwealth may choose to characterize
the proceeding and regardless of the trial judge's failﬁre to say
whether the hearing was a misdemeanor trial or a felony preliminary
hearing, it is the punishment prescribed by statute which deter-

mines whether the offense is a felony or not. United States vs.

Johnson, 497 F.dd 548 (4th Circuit, 1974). Where a crime may be
construed either a misdemeanor or a felony, the court will construe

it a misdemeanor. Young vs. Commonwealth, 155 Va. 1152, 156 S.E.

565 (1931). The facts of the former trial all occured prior to




July 1, 19830. Section 43-13 applicable to offenses occuring at
that time clearly states that it was a misdemeanor offense.
Section 19.2-292 of the Code of Virginia of 1950, as amended,
states that "a person acquitted upon the facts and merits on a
former trial, may plead such acquittal in bar of a second
prosecution for the same offense, notwithstanding any defect in
the form or substance of the indictment or accusation on which he

1

was acquitted, See also Adkins vs. Commonwealth, 175 Va.
590, 9 S.E. 2nd 349 (1940).

Clause 2 of the fifth amendment of the United States

Constitution as applied to the states through the fourteenth

amendment in Benton vs. Maryland, 1969, clearly prohibits double

jeopardy. Collateral estoppell has been regularly applied to
similar situations by the federal courts. Ashe vs. Swenson, 397

US 436 (1970), and Illinois vs. Somerville, 410 US 548 (1973).

(Copies of the text of the decisions in this paragraph were

previously provided to the court.)

Respectfully submitted,

A

N

Waltercge%vis/ghéffield

7/// 7/&
'777)71&
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12,3] It is the government's burden
to show the existence of reasonable sus-
picion of a Customs or Immigration vio-
lation, Marsh v. United States, supra.
In this case, the record clearly demon-
strates that the government has failed
to bear its burden of showing any rea-
sonable suspicion of criminal activity.
Totally lacking from the record is any
fact which might have given rise to a
suspicion on the part of the officers of
illegal activity. In United States v. Wil-
son, 492 F.2d 1160 (5th Cir. 1974), the
government met this burden in a case
involving a checkpoint very near the one
involved here by showing that the de-
fendants attempted to elude the Border
Patrol. See also, Haerr v. United
States, 240 F.2d 633 (5th Cir. 1957).
This case contains no such evidence.

[4] Finally, the government has to-
tally failed to demonstrate any nexus
with the border. In Almeida-Sanchez v.
United States, supra, it was held that a
border search could be conducted only at
the border or the functional equivalent
thereof. 418 U.S. at 272-273. This re-
quirement is not applicable here, but
some connection or contact with the bor-
der must be shown, even though the ve-
hicle itself need not have crossed the
border. United States v. Byrd, 494 F.2d
1284 (5th Cir. 1974); United States v.
Bursey, 491 F.2d 531 (5th Cir. 1974);
United States v. McKim, 487 F.2d 305
(5th Cir. 1978); United States v. Stein-
koenig, 487 F.2d 225 (5th Cir. 1973);
United States v. Storm, supra; Marsh v.
United States, supra.

[5) The government cannot fulfill
its burden of demonstrating a nexus
with the border merely by showing that
many violations occur in the vicinity of
the search. As this court held more
than a year before Almeida-Sanchez,
“proximity to the frontier does not
automatically place a 100-mile strip of
citizenry within a deconstitutionalized
zone, with its attendant de-escalation
of Fourth Amendment requirements.”
United States v. McDaniel, suprae, at
132-133.

Therefore, because the government
has failed to meet its burden of showing
a valid border search even under pre-Al-
meida-Sanchez standards, we conclude
that the judgment of the district court
must be

Reversed.

UNITED STATES of America,
Appellee, .
V.
Major Henry JOHNSON, Appellant.
No. 73-2176.

United States Court of Appeals,
Fourth Circuit.

Submitted April 1, 1974.
Decided April 29, 1974.

Defendant was convicted of trans-
porting a firearm in interstate com-
merce after having been convicted of a
felony of forgery in Virginia, and from
the judgment of the United States Dis-
trict Court for the Western Distriet of
Virginia, at Abingdon, James C. Turk,
Chief Judge, the defendant appealed.
The Court of Appeals held that the in-
struction that the prior conviction of
forgery was a “felony” under Virginia
law did not constitute “plain error” no-
ticeable on appeal notwithstanding de-
fendant’s failure to object to the in-
struction; and that the statute prohibit-
ing the transporting of firearm in inter-
state commerce after having been.con-
victed of a felony is not unconstitutional
as violating the Second, Fourth and
Fifth Amendments of the United States
Constitution.

Affirmed.

1. Criminal Law €=1038.1(4)
In prosecution for transporting a
firearm in interstate commerce after




UNITED STATES v. JOENSON 549
Cite as 407 F.24 548 (1974)

having been convicted of a felony, in-
struction that defendant’s prior convic-
tion of forgery was a “felony” under
Virginia law did not constitute “plain
error” noticeable on appeal notwith-
standing defendant’s failure to object to
such instruction on theory that Virginia
statute allows jury on conviction of for-
gery an option to sentence to penitentia-
ry or to jail, and since the jury chose to
send defendant to jail it reduced the
character of offense from felony to mis-
demeanor, since under Virginia statute

whether forgery is a “felony” or & “mis-
demeanor” is determined by sentence

lawfully possible and not upon sentence
actually imposed or the nature of the oi-
fense. 18 U.S.C.A. § 1202(c)(2); Code
Va.1950, § 18.1-6; Fed.Rules Crim.Proc.
rules 30, 52(b), 18 U.S.C.A.

2. Weapons €1

The statute prohibiting the trans-
portation of a firearm in interstate com-
merce after having been convicted of a
felony is not unconstitutional as viola-
tive of defendant’'s Second Amendment
right to keep and bear arms since the
Second Amendment only confers a collec-
tive right of keeping and bearing arms
which must bear a reasonable relation-
ship to preservation or efficiency of a
well-regulated militia. 18 U.S.C.A. §
922(g); U.S.C.A.Const. Amend. 2.

3. Constitutional Law <=258(3)

Searches and Seizures &°7(24)

Weapons €3

The statute prohibiting the trans-

portation of a firearm in interstate com-
merce after having been convicted of a
felony is not unconstitutional as violat-
ing defendant’'s right protected by
Fourth and Fifth Amendments. 18 U.
S.C.A. § 922(g) ; U.S.C.A.Const. Amends,
4, 5.

I. 18 U.R.C. § 022(n)(G). Johnson was ac-
quitted of this charge.

2. Va.Code Ann. § 18.1-96 provides:

If any person forge any writing, other than
such as is mentioned in §§ 18.1-92 and 18.-
1-94, to the prejudice of another’s right, or
utter, or attempt to employ as true, such

Lei