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T. LEE BYRD, Pltff.,
v.

PENNSYLVANIA RAILROAD COMPANY, A
CORPORATION, Deft.
Record 480

FROM THE CIRCUIT COURT OF ACCOMAC COUNTY, VIRGINIA,

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

T. LEE BYRD, Pltff.,
vs.
PENNSYLVANIA RAILROAD COMPANY, A CORPORATION, Deft.

To the Honorable Judges of the Supreme Court of App-eals
· of Virginia:
Your Petitioner, T. Lee Byrdt hereinafter called petitioner,
respectively represents that he is aggrieved by a final judgment and order entered by the Circuit Court for the County
of Accomack, Virginia, on the 7th da.y of February, 1927, in
a certain action of trespass on the case, wherein the Pennsylvania Railroad Co., a foreign Corporation (hereinafter
called defendant), was defendant, and your petitioner was
plaintiff.
A transcript of the record in this action is herewith presented as a part of this petition.
·
From said judgment your petitioner prays for a writ of
· error and supersedeas.

STATEMENT OF THE CASE.
This was nn action by the plaintiff, who is a merchant
operating a store at l\Iears Station, Accomack County, Vir-:
ginia, against the defendant to recover the sum of $2,000.00,
for damages sustained by the said plaintiff on account of
the alleged negligence of the said defendant in failing to construct a proper culvert, and pennitting the said culvert
already constructed and maintained at that point to become
choked and stopped up by several cross-ties, which it had
re:rp.oved from its road-bed and negligently placed along the
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ditches running parallel to its right-of-way, floating down
said :ditches and into said culvert so that they reached across
the· Eastward end of the said culvert, thus entirely preventipg
the· wateF from flowing· freely through same, and thereby during a heavy rain storm to back up into the storehouse of the
said plaintiff and greatly injure the stock of goods in said
storehouse, and the woodwork in said building.
The declaration filed in this case by the plaintiff consisted
of a single count; to which declaration and the Bill of Particulars filed by the plaintiff; the defendant filed its grounds
of defense and one plea, the same being the general issue of
not guilty.
At the trial there was a verdict for $400.00 in favor of the
plaintiff, which verdict the Court set aside and entered final
judgment for the defendant, to which 111ling of the Cnurt in
setting aside said verdict, and entering final judgment for
the defendant, the plaintiff excepted.
The plaintiff tendered as witnesses, in addition to himself,
W. S. Bonniwell, Henry R. Chase, Lee Davis, Warner Young,
Lewis Taylor, Lloyd Somers, W. W. Davis, Nolan Wessells,
Romey Trader, Fentress Young, Otho W. Taylor, ~lihu _F.
Wessells, Chas. W. Dix, R. F. Ball, Harrison Somer~, John
Lankford, Sewell Chesser, Chas. F. Russell, Samuel Churn
and Randall Rew, who testified in support of the charges
alleged in the declaration.
The plaintiff testified that he operated a storage house a~d
mercantile business at Mears, Va., the said building being
40 ft. from Railroad right-of-way, from 65 to 75 yds. f~om
the culvert in question, record, page 25; that th~ rain which
occurred at the time his store and stock of goods were damaged, on August 21 and 22, 1926, was a very heayy rain, hut
there had been other rains equally as heavy, and in fa_ct, a rain
during the spring of 1927 was just as heavy, record, page 27;
that on account of the culvert being stopped up at East end
thereof, the water was dammed on· East 'side of the Railroad Track and backed up into the storehouse to a ~~pth
of from 19 to 21-inches, record, page 27, the water rose 2
!t. higher tha~ the top of the culvert, record, pag.e 27; _t~at
1t began to rain about one hour before sunset on Saturday;
August 21, 1926, record, page 29; that he immediately tried
to save his goods and prevent the loss to same, record; page
3q; that the defendant Company was notified by W. S~ Bon_.
niwell of the situation, record, ·page 30; tha.t hq was kent
busy at the store and did not go to the culvert ·at all that
·night but went there early Sunday morning; and no wate1~-
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was flowing through same, record, page 31; that a large number of ties had been thrown by the defendant Company's employees on the East side of the track and road bed and into
a ditch and left there for some time, record, page 33; however, after the damage was sustained by him, the 5lefendanf
Company's employees immediately moved the ties from the
East side of the Railroad right-of-way to the West side,
record, page 34; and that the damage sustained to him on
account of loss of goods was $1,022.83, and the damage to
his building $500.00, which total damage and loss of $1,522.83,
and that all of this was loss due to the water being back~d
up into the storehouse.
.
W. S. Bonniwell testified tha.t he was a merchant of
Mears Station, record, page 48; that he telephoned Hallwood
Station, which is nearby Mears Station at 7 P. M. on Saturday, August 21, 1927, to report the fact that the water was
rising rapidly on the East side of Railroad right-of-way,
record, page 48; that he finally got in touch with Makemie
Park Station arid notified the agent there, and that Mr. Chesser, a Railroad employee, came down to Mears about ·7:30
P. M., record, page 49; that Mr. James Bailey, another employee of the railroad Co. came down about 8 P. M., record,
pages 51 and 56; that no water was flowing through the culvert in question during the night of Saturday, August 21,
1926, when the damage was being done to plaintiff's. storehouse and stock, and that he told the said James Bailey so,
but the said Bailey stated that he did not think so, record,
page 57; that the water rose in plaintiff's storehouse about 20
inches and that it even rose in his, the said Bonniwell 's
storehouse which is 20 inches high from the ground, record,
page 54; that his storehouse is about 40 feet from the plaintiff's storehouse, record, page 55; that no effort. was made
by the said James Bailey to find out whet4er the culvert in
question was stopped up, although advised by him to that
effect, record, page 57; and. that although the water was over
the top of the rails at the East side, there was practically no
water on the West side of the track, thereby showing that
the culvert was not open, record, page 58..
.
Henry R. Ol1ase testified that he lives near. Mears, and.
that he went down to the plaintiff's storehouse on Saturday
night and the· water was deep on the East side of the railroad right-of-way but practically no water on the West side·
thereof, record, page 61; that on Sunday morning. the same
situation app~ared, and that he found that the culvert in question was closed at that time, and he so advised Mr. Bailey,

4

Supreme Court of Appeals of Virginia

defendant's employee, but the said Bailey still insisted that
was not closed up, although there was no sign of any water
going through same, record, page 61; that the defendant's
employees made no effort to find out whether the culvert was
stopped up, and that Lee Davis, who lives near Mears, took
a rake and examined the East end of the culvert, and located
two railroad cross ties across the mouth of it, record, pages·
62, 63; that they finally got the ties out and cleared out the
East end of the culvert, record, pages 63, 64, but the said
Bailey made no effort to help do this,. record, page 64; that
the cross ties had been put on the East side by the defendant's
employees and left there for some time, record, page 64; but
had been moved after the damage sustained by the plaintiff,
record, page 71; that the rain during the week of August 21
was heavy, but he regarded previous rains, especially the rain
in May, 1926, as just as heavy, record, pages 65, 66; and tl1at
the plaintiff did sustain ·the damages claimed by him, although with the help of his fdends and neighbo~s he tried
to mitigate his loss, record, page 67.
Lee Davis testified that he lived at J.\ifears, some 300 yds ..
from the plaintiff's storehouse and that the water began to
rise about 6 P. M. on Saturday, August 21, 1926, record, page
75; that he went down to the storehouse about 9 or 10 A. M.
on Sunday, .August 22nd, and found that the East end of the
culvert was stopped up so that the water could. not flow
through same, and that he told !fr. Bailey, the defendant's
employee, that the culvert was stopped up, but the said
Bailey claimed that such was not the case, until the ·said witness and Mr. Lewis Taylor pulled up the two cross· ties in
question with the rake; record, page 76; that the said ties
were right across the East end of the culvert, and prevented
the water from flowing through, record, pages 76, 77; that
there was no whirl while the ties were across the mouth of
the culvert, but one started as soon as the ties were taken out,
record, page 77; that while the ties were across the mouth of
the culvert, the '\Vater fell only 2 inches in 8 hours, whereas
it fell 6 inches in one hour after the culvert was opened up,
record, page 78; that all· of the water left the East side of
the· defendant's right-of-'\vay by 4 P. M. on Saturday, August
22, 1926, which was within 6 hours after the culvert 'vas
opened up, record, page 79; that the rain in question on A.ugust. 21 was a heavy rain, but there had been previous rains
at Mears just as heavy, in fact, the rain in 1907, as 'veil
as the rain in the spring of 1926, were equally as heavy,
record, page 80; that the cross ties had been thrown on tl1e
~t
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East side of the right-of-way, and lett there foi~ some time,
and in fact, he had seen some of them: floa tiilg iil the right'of-way ditch, which empties into the taxed ditch and culyerts
jn question, record, page 86.
· - · · - ·- ·
· Warner You1ig testified that he was a teacher in the public
schools of Accomack County and reached :Mears 5 :30 P.· M:
on Saturday, August 21; that he was down to the culvert iil
question that night ·and on Sunday morning and was con.:.
vinced that it 'vas stopp¢d up··at both times, and so notified
Le,vis ·Bailey, another Railroad employee; the said Bailey
iriade no effort to unstop culvert, record, page 88; that on
'Sunday- morning Lee Davis -fouild the ties across the mouth
of .the culvert and after the ties were taken out the water
flowed through-the culver;t rapialy,_ record, page 89; and after
that- the water, fell 4 inches in one-1ialf'"liour; iecord;j>age '89;
~hat. ev.en .while ·t;he water ·was ver}- deep· on·· the East side
of the railroad right-of..:way, 'the West side was practically
clear· of water,.record, page .90.;. ·and· that. he kne'v that the
plaintiff. 'vas damaged considera"bly ·by the. water b~tckiilg ·up
into his store, ..although the plaintiff endeavored to save. hi£;
goods from lo.ss, record, .page 90. ·
. Le,vis Taylor testified that he came down to 1\iea,rs on Sun~
day morning about 8 :30 and found the ties across· the mouth
of the -culvert, record, page 96; that -h~ had a conversation
with Lewis Bailey, -the Section Foreman, that morning and
advised said Bailey that he thought the eulvert was stopped
up, but the said Bailey said· he didn't think so, but made no
~ffort to :find out whether it was stopped up or not, record,
page 97; .and th!lt he assisted Lee Da~ris.and others in pulling
put the tles whtch ·were found across the mouth of said culvert, thereby enabling th~ water t.o flow rapidly through the
~aid eulvert, immediately thereafter, record. _page 98.
· Lloyd .Somers testified that- he went up to ~Iears Station
early Sunday morning, and that 'vhile there was a large quantity of ·water sfanding on the East side of the railroad rightof-.,vay, there was pr-actically no water on the West side
there.of, record, page 102; that the-rain in-question was heavv
but there had been other rains -equally as-heavy, and in fact,
a rain in July, 1922, was just- as heavy, -if not- heavier, than
the one in August, 192'6, -record, page 104; that he had ·seen
the· cross ties thrown on ..the ·East side of the Railroad rightof-way,· record, page 104-; and that he knew that the said
ties would float ·in water~.8. hlChes deep, record, page 105.
.
w: ·w. ·na-vis· te~stified' that he lived at ~fears and was the
son of Lee Davis, and that he noticed the water beginning
IJ
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to rise about 5 P. J\IL on Saturday, August 21, 1926, record,
page 108; that it rose until it ran over the track on Saturday
night, and was still running over the track on Sunday morning, record, page 109; that the water was deep on the East
side of said track but very little water was on the West side
thereof, at that time as the culvert in question was stopped
up, record, page 110; that the culvert was unstopped by the
ties by being pulled out, and the water immediately flowed
rapidly through it, record, page 111, and that he saw two
ties on East side of the culvert and down in the ditch before this rain, the said ties being flat and on each side of the
culvert, record, page 112.
·
Nolan Wessells testified that he lived near ~fears and was
at the plaintiff's storehouse while it was flooded on the night
of August 21, 1927; that the water was deep on the East
side of the track but practically no water on the West side
thereof, record, page 116; th~t the culvert in question was
stopped up, thereby preventing the water from flowil).g
through it and pence backing up into the plaintiff's storehouse, but after the ties were taken out of the mouth of the
culvert the water flowed through it rapidly, and soon the
tlood subsided, record, page 117, and that 'vhile this was a
heavy rain, he had seen just as hea.vy rains at 1Iears before
this one, record, page 117.
Romey Trader testified that he was Clerk for plaintiff.
and that the water began to rise in the storehouse about 6:30
P. M. on August 21, record, page 120; that even while the
water was so deep on "the East side of the defendant's tracks
there was practically no water on the left side thereof, record,
page 121; and that he had seen just as heavy rains in that
vicinity as occurred on August 21st, and a few days previous·
thereto, record, page 124.
·
Fentress Young testified to practically the same facts and
conditions as the said Romey Trader.
Otho W. Taylor testified no water was flowing through the
culvert until the ties were taken out of the mouth of it, record,
page 132, and that there was practically no water on the
West side of track even while the 'vater was so deep on the
East side thereof, record, page 133.
Elihu F. Wessells testified that there was practically no
water on the West side of the track on Sunday morning,
although the water was very deep on the East side, record,
page 134; and that he knows that the plaintiff did sustain
considerable damag~ to his stock of goods and building,
record, page 136.
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. Charles W. Dix testified that he was a farmer and lived
near Mears, and that he had seen other rains in recent years
just as heavy as the rain in August, 1926, record, page 140.
Milton Byrd testified that he was the son of plaintiff.
During the night of Saturday, August 21, he was busy trying
to save the stock of goods from damage but later walked to
his home over the railroad tracks and found -that the taxed
ditch into which the culvert emptied was not full, and in f~t,
that there was practically no water on the West side of the
defendant's right-of-way, although it was up to the top of :
the railroad tracks on the East side thereof, thereby showing
that the culvert was stopped up during that night, record,
pages 141, 142.
R. F. Ball testmed that this was a heavy rain, but he had
seen other rains just as heavy in. that vicinity, and in fact,
the rain in April, 1917, was just as heavy, record, page 144.
Harrison Somers testified that he lives near Mears Station;
and that he went up there on Sunday morning, August ·22, and
found practically no water. on the vVest side of the tracks
until the culvert was unstopped, although the water was very
deep on the East side thereof, record, pages 145, 146; and
that there had been other rains, espe~ially the rain in 1917,
which was as heavy as the rain in August, 1926, record, page
147.
John Lankford testified that he lived near ]\{ears Station,
a:Qd that he had seen just as heavy rains as the rain in ques-.
tion, and in fact, the rain in the spring of 1926 was equally
as heavy, record, page 149.
Sewell Chesser testified that he lived near Mears, and that
he had seen rains just as heavy as the one in question, record,
page 149.
·
·
Charles F. Russell testified that he was a Contractor and
had built the storehouse for the said plaintiff, and furthermore, examined the storehouse in reference to the damage
sustained by the deep water in August, 1926, and that the
building alone was damaged at least $500.00, reco·rd, page
152, and he also testified that the building was properly construct~d and was not too low to the ground, record,· page
154.
Samuel Churn and Randall Rew both testified that they
were farmers living near Mears, Va., and they had seen r&in"s
in recent years just as heavy in that vicinity as the rain in
August, 1926, record, pages·156, 157.
The defendant introduced Fred E. Ruediger, E. C. Young,
Lewis Bailey, James Bailey and numerous other witnesses

!'
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who testified in 1ts behalf; none of the Witnesses denied or
attempted to ·deny that" the plaintiff had sustained damages
to his stock of goods and storehouse in the· full amount of
$1,522.83-as testified to "by the said plaintiff, however, the
said witnesses did, in snme particulars, attempt to contradict
the ·testimony· given by the witnesses introduced on behalf.
of· the plaintiff.
·
~
·
·
Fred E. ·Ruediger testified that he was County Surveyor
and had made the··pJat which is filed 'vith the record in this
case; that the· area drain by the culvert in question, 'vhich
was 30 inches at the East end and :36 ·inches at lhe West en~
extended about 1,300 ft. North of said culvert; SOU feet Soutn
of said culvert, and some 2,500 feet East "-thereof, and in
fact, drained considerable territory in addition thereto,
record, pages 160, 161; that the plaintiff's store floor was
4.52 feet ·higher than the bottom of the culvert in question,
r.ecord," page 167.
· ·
· )
··
: E._ C~ Young testified that he was Supervisor of the Railroad right-of-way, and ha~l"be-en such {or 20 years, record;
page 169; that he went to 'J\ie·ars.on the '11 :00 P.:M. train on;
Satur:day, August 21, r~coFd, p~ge 170~ tha..t the -water was
running over the rails at that time, record, page 172; that th~
w:ater .was running through the culvert that .night, rccot·d;
page 173, that from daylight to noon the water fell' one inch
per hour, record, page 175; that this 'vas an unusually heavy
rainfall, record, page 177, and that the ties were found acros$
the mouth of the culvert ; record,· page 187.
Lewis Bailey testified that he was Track Foren1an for the
defendant Company and had been such since 1916, record,
page 188; that it was a very hard rain, record, page 189; tha~
he went to Mears Station at 9 :30 P. 1vL on Saturday, August
21, re.cord; page 190, that -the water ,,vas .flo~ing through
the _,cu}ver,t, ·record,- page 191; th~t the· ti~s ha{l been· put· .<ni
the East side .of the track that week, record, page .192; that
he examined the culvert and found it flowing at 8:00 o'clock
Sunday morning, -and that. the 1~ain h&d b.een :very!. .heav~
on- that night;. record, page 194; that -the .ties .were taken out
of the mouth of the culvert Sunday morning, and that the
culvert 'vas-drawing, record, page -195; and- that both sides,
namely,· East and West sides- of. .the -railroad right-of-way
were flooded all of that time, record, page 202.
· . .. ·.
James Bailey testified that he was Assistant Track Fore.man, record, page 202; that he went to Makemie. ·Park. 011
Saturday night to examine the track aild later ·wenf't6 ·Mears~
record, pages 203, 204; that he examine~ the culvert but
J

•

·•

•

•

T. Lee Byrd, Pltff., vs. Penn. R. R. Co., Deft.

9

found nothing, and that it was flowing, record, pages 206,
207; and that it was a very heavy rain, record, page 206.
John Northam testified that he was Track Foreman for the
defendant Company and was sent to ~fears Station on Sunday morning to help relieve the situation there, record, page
211; and that he found the water flowing through the culvert,
record, page 213.
J. J. Cranwell testified that he was Civil Engineer for
the defendant Company and some days after August 21, 1926,
he went to :Niears to take measurements of the height of the
water near the culvert in question, and that he did make
measurement as shown by marks on the trees, etc., record,
page 214.
.
W. 0. Strong and Nlanie Taylor, Dr. J. W. Bowdoin, Henry
Ross, Albert J. Re,v, Edward Baker, John ·vv. Taylor, Isaac
l{. 1viarshall, J. W. Silverthorn, Parker S. l{elly, Erastus P.
Poulson, Fred Shrieves, R. J. Corbin, Jas. Byrd, Gordon
Bloxom, Dallas "'\V. Scott, S. J. Rayfield and C. C. Chase
were introduced as witnesses on behalf of the defendant
and testified that the rain of August 21, 1926, was an unusually heavy rain, and that they thought it· the heaviest
rain they had seen in Accomack County, some of these \vitnesses living nears 1\[ears, but most of them living several
miles from that place.
Your petitioner here calls the attention of your Honorable Cou:rt to the fact that this was a clear case of conflict
of testimony, as numerous witnesses testH1ed in behalf of the
plaintiff to the effect that the culvert in question was stopped
up all of Saturday night, August 21, 1926, and remained
· stopped up until Sunday morning, August 22, and eYen then
was not clear of obstruction by the defendant's employees,
although numerous persons had advised the dt~fendant 's employees that the water was not flo\ving throng·h the culvert,
and they believed the culvert \Vas stopped up. .l\. nn1nber of
said \vitnesses testified that the defendant's employees .lnade
no effort whatever to learn whether the culvert was stopped
up, even after his attention was called to same. ·
Your petitioner desires especially to call your attention to
the testimony of W. W. Davis, \Vho testified that" he sa\v
two railroad ties lying in the ditch at" the mouth of the culvert in question, even prior to the rain, record, pages 112,
113; and numerous witnesses testified that· the cross ties l1ad
been thrown down on the East side of the Railroad right-ofway from falling into the right-of-way ditch and were left
there for two or three months, although the defendant Oom-
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pany knew that the ties would float down ~aid ditch and into
the culvert in the case of a fairly heavy rainfall, thereby obstructing the flow of the water through said culvert, ·and
damaging the land owners in that vicinity.
EXCEPTION 1.
(Record, Page 14.)
The excepti_on taken by the plaintiff to the action of the
trial Court in refusing to give the instructions offered by
the plaintiff, which reads as follows: to-wit:- the Court instructs the Jury that the term." Aet of God" in its legal
sense applies only to evidence in nature so extraordinary
that the history of climate variations and other c9ndition~
in the particular locality afford no reasonable warning of
them. A flood is not extraordinary which is such as residents of the neighborhood might expect from their observations. Floods such as from climatic and geographical eonditions may reasonably be expected whereof frequent or infrequent occurrence must be taken into consideration in estimating hazards attending the obstruction of water courses.
The mere fact that a flood does not occur annually will not
make it an extraordinary one if from the climatic condition it is likely to occur any time.
Your petitioner respectfully claims that this instruction
was correct and properly expounded by law, and was applicable to the effects in this case.
See City of Richmoncl vs. Cheetwood (Va.), 107 S. E. 830,.
833 and Director General vs. Bryam. t 's Admr., 127 Va. 651,
661, 105 S. E. 389.
EXCEPTION 2.
(Record, Page 15.)
There is nothing of importance to discuss under this Exception at this time.
.
EXCEPTION 3.
(Record, Page 19.)
There is nothing of importance to discuss under this Ex·ception at this time.

,.
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EXCEPTION 4.
(Record, Page 24.)
There is nothing of importance to discuss under this Exception at this time, as the same will _be discussed in the·
treatment of Exception 5.
EXCEPTION 5.
(Record, Page 252.)
Your petitioner insists that the Trial Court erred in setting
aside the verdict of the Jury, awarding the plaintiffs damages
in the sum of $400.00, and entering final judgment for the
defendant. The full amount sued for by the plaintiff was
the sum of $2,000.00, and the amount of loss and damage
clearly proved to have been sustained by th~ plaintiff,
$1,522·.83; and, as previously stated, :QO attempt whatever
was made by the defendant, by. any witness, to contradict
any item of said loss . or da~age, and had the instruction
offered by the plaintiff in Exception 1 been given, your petitioner believes that he would have recovered a verdict for
the full amount of $1,522.83. However, the Jury, after hearing the evidence, which was conflicting in many particulars~
returned a verdict in favor of the plaintiff of $400.00.
And the only grounds of said m~tion filed by the defendant
were that the verdict was contrary to the la'v and evidence,
and because the verdict was plainly against the greater weight
·
of the evidence.
· Upon what theory or evidence the Trial Court set aside
the verdict in this ease and entered final judgment for the defendant, your petitioner has never been able to understand.
As hereinbefore shown, in discussing the evidence in detail,
your petitioner has shown that this was a case in which the
evidence on the question of negligence of the defendant Company in leaving the railroad ties on the East side of its rightof-way, and permitting the culvert in question to be stopped
up and remain stopped up was contradictory. Numerous
witnesses testified for the plaintiff to the effect that the ties
had been carelessly thrown down in the right-of-way ditch
on the East side of the right-of-way, although the natural
flow of the waterwas from the East to the West side thereof, and one witn~ss, namely, W. W. Davis," testified that two
railroad ties were left lying at the mouth of the culvert before
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the rain in question, and two ties were found across the
mouth of said culvert on Sunday morning, August 22nd, thereby corroborating the testimony of the plaintiff's witnesses
to the effect that the culvert had become stopped up and
that the defendant's employees had permitted the same to
reDl.ain stopped np during Saturday night and Sunday morning, although their attention \Vas called to. same, thereby
causing the water to flood the defendant's storehouse and
cause him great damage.
The Trial Court had to believe that there was not sufficient evidence introduced by the plaintiff to sustain a verdict in his favor. The record, ho·wever, does not bear out
any such contention. Aside from the evidence of the plaintiff, the evidence of Warner Yonng, Henry R. Chase, Lee
Davis, W. S. Bonniweli and W. W. Davis were certainly sufficient to enable the ,Jury to find a verdict for the plaintiff.
I quote the follo\ving authorities bearing upon this feature
of the case:
In Tho1npson vs. Norfolk and P. Traction Go1npany, 109
Virginia 735, the court said : ''There is nothing better settled in this jurisdiction than tha.t tbe credibility of 'vitnesses
and the weight to be given to their evidence in a particular
case are properly to be determined by the jury. The mere
fact the Court doubts the correctness of the verdict, or if, on
the jury, would have rendered a different verdict, will not
be sufficient to justify setting aside the verdict found by the
jury. To warrant a new trial in cases where the evidence is
conflicting, the evidence must be insufficient to \Varrant the
finding of the jury.''
Virginia Fire & IJ!Iari·ne Ins-uran-ce Cmnpany vs. Hog1te,
105 Virginia 355.
Again in Southern Railroad Co1npa'J1,y vs. Ca.sh, 110 Virginia, page 284, it said: "TI1e Court cannot invade the
province of the jury on a motion for a new trial by attemptIng to pass upon the credibility of the witnesses, to reconcile
conflicting statements, or to determine the "'eight to be given
the evidence of each. J.f there are conflicts or discrepancies
in the evidence it is thEl jury's province to reconcile them
if possible, and, if not, the jury may give credence to the
witness or witnesses who, in their opinion, are best entitled·
to it."
The Court, speaking in this case, further said: '' 'I'he defendant introduced evidence \vhich tended to show that the
defendant was not guilty of moving his train negligently,
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that the plaintiff was not injured in the manner or at the
point claimed by him, that he had, on the night he was injured and the next morning, made statements as to the cause
and manner of his injuries, which were wholly inconsistent
with his testimony in this case.''
''It is earnestly insisted by the counsel of tl1e defendant
that upon the whole- evidence the jury could not properly
give credence to or rely upon the plaintiff's testimony on the
·witness stand, and that there was no evidence upon which to
base their verdict.''
''There can be no question that if the jury believe the evidence of the plaintiff it was sufficient to establish the neg-.
ligence of the defendant in moving his train 'vhile the plaintiff was getting off. There was nothing physically impossible in his testimony; his injuries could and may have happened as he testified. His credibility was therefore a question for the jury." C. d!; 0. Ry. Go1npany vs. Williams, 108
Virginia 689.
In C. & 0. Ry. Company against Williams, supra, it is said:
"The jury is the judge of the weight and credence to be attached to the evidence, and for this reason it has always been
regarded as a delicate matter for the Court to interfere
with the verdict. According to the practice of this court,
established by a long line of decisions, it has no power to disturb the verdict of a jury unless satisfied that the evidence
is plainly insufficient to sustain it.''
And in Jackson's AJ,minist-rator vs. Wickha1n, et al., 112
Virginia 131, the Court said: ''The issue of fact thus sharply
drawn 'vas submitted to the jury, and by them resolved in
favor of the plaintiff. No rule is better settled by the decisions of this court than that where a case has been properly
submitted to a jury and a verdict fairly rendered it ought
not to be set aside unless manifest injustice has been done,
or unless the verdict is plainly not warranted by the evidence.''
''Every reasonable presumption should he made in support of a verdict of a jury fairly rendered, and according
to the long established and well-settled rule of this court such
a verdict cannot be set aside as against the evidence unless
there is a plain deviation, unless the evidence is plainly insufficient to warrant the finding."
In Mo,.rien vs. Norfolk .A.. T. Company, 102 Virginia 623,
the Court said: ''The evidence on behalf of the plaintiff,
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if the jury believed it, fully sustained her contention that
the car had stopped, and the evidence of the defendant was
ample if the jury believe that, to sustain its contention that
the car was still in motion when the plaintiff attempted to
alight, the jury accepted as true the evidence on behalf of
the plaintiff and returned a verdict in accordance therewith.
In such cases the preponderance of evidence cannot influence
the action of the Court in considering a motion for a new
trial. The jury may discard the preponderance of evidence
as unworthy of credence and accept the evidence of a single
witness upon which to base their verdict, and upon well set.tled principles the verdict cannot be disturbed, if the evidence of that witness is sufficient, standing along, to sustain
it. The adm,issibility of evidence is with the Court, but its
weight is wholly with the ju.ry." (Italics ours.)
Kimble and Fink vs. Friend, 95 Virginia 125.
Reusens vs. Lawso'rt, 96 Virginia 285.
Marshall db Valley R. R. Company, 99 Virginia 798.
And in this case the Court said: ''In the light of these
well established principles \Ve are of the opinion that it was
error to set aside the verdict found by the jury in the first
trial.''
See also Southern R01il'l·oad Con~pany vs. Neal (Va.), 135
S. E. 703, 706, and Atlantic Coast Line vs. Neu.,ton, 108 ("Va.)
231, where the Court said: ''We have the ordinary case of a
conflict of testimony, which it was the province of the jury
to solve, and having found a verdict, their conclusion binds
the Court.''
Applying these principles to the case at Bar, it is clear the
Trial Court erred in setting aside the verdict and entering
final judgment for the defendant, even though the Trial Court
may have believed the defendant's witnesses, or that the
said defendant had produced a preponderai1ce of evidence.
The Jury had the right to, and could discard as unworthy
of credence the testimony of the defendant's witnesses, and
accept the evidence of the plaintiff and his witnesses as true.
The issue of fact submitted to the jury in this case was clear
cut. Had the plaintiff sustained damage by reason of the
defendant Company, in failing to properly construct and
maintain proper culverts for draining the land on the East
side of the Railroad right-of-·way, or negligently permitted
the said culvert to become stopped up and remain stopped
up, as charged by the plaintiff, and if so, the amount of
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damages sustained by the plaintiff because of said negligence? The plaintiff and his witnesses contended that -this
was the fact, while the defendant's witnesses denied it.. ·On
the conflict of evidence, the jury brought in a verdict for the
plaintiff, although a certain important instruction discussed
in Exception 1 aforesaid, asked ·for by the plaintiff, had been
refused. The jury's verdict on this point is conclusive4
EXCEPTION 6.
(Record, Page 253.)
Your petitioner insists that he should have been permitted
to file his motion set forth in Exception No. 6, record, pages
252, 253, 254, and that the jury having found a verdict for
the plaintiff, the Court should have set aside the verdict
and enter judgment for the plaintiff for the sum of $1,522.83as that was the uncontradicted amount of damages proven to
have been sustained by the plaintiff.
See Burk 's Pleading &. Practice (2nd Edition), page 550,
citing 4 Mins. Ins. 756, wherein Judge Burke states: "The
motion for a new trial should be made before judgment is
entered on the verdict, but, as the record is in the breast
of the Court until the end of the term, it may be made at any
time during the term, even after judgment has been entered.'' .
See also C. G. Blake Co. vs. W. R. Stnith & Son. (Va.);pages
685, 694, 695, 'vhere the Court said:
''The defendant offered no testimony at all in regard to
this eyidence showing the damages to the plaintiff. The details of plaintiff's claim had been furnished at the time the
petition was filed. Three or four witnesses connected with
the defendant company testified, and none of them were
asked about the definite market or selling price at tl1e periods
indicated. In all instances, except two, the coal was pur:
chased from the White Oak Coal Company, which had an
office in the vicinity. The .evidence is sufficient to show the
date of sailing, the name of the ship, the amount of the coal,
and price paid, and from whom purchased, and that· it was
the lowest price reasonably obtainable. There was practically
no evidence by the .defendant to refute it. Was not the jury
bound to be governed by this evidence in the event they found
£or the plaintiff? We are of opinion that they were, otherwise they could only arrive at an award of damages by con-
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jecture or speculation. It is true the witness was an interested person, but these facts· he testified to were circumstances naturally to be expected to follow upon a refusal of
the defendant to furnish the coal, and were supplemented by
docurnn~ntary evidence.
On page 47 of 23 Corpus Juris. it is said:
"Uncontradicted evidence should ordinarily be taken as ·
true,. and cannot be wholly discredited or disregarded, if uot
opposed to probabilities or arbitrarily rejected, even though
evidence tends to establish a fact which it is within the power
and to the interest of the opposing party to disprove; if false,
·his failure to attempt to disprove it strengthens the probative
force of the evidence tending to prove it. Uncontradicted
evidence is not, ho"Tever, necessarily binding on the court
or jury, but may be disbelieved where it is contrary to natural
or physical laws, opposed to common knowledge, inherently
improbable, inconsistent 'vith circumstances in evidence, or
somewhat contradictory in itself, especially where the witness
is a party or interested, or where in. the very nature of things
it is impossible to secure opposing testimony.''
"In Woodward vs. Squires & Co., 39 Iowu 435, it 'vas hElld
that a jury should not arbitrarily reject the testimony of unimpeached witnesses, which does not lack probability, although they may be interested in the result of the suit, and
a verdict in conflict with their uncontradicted testimonv cannot be su~dned
·
"In frlcNan~ara vs. Georgi(}) Cotton Co., 10 Ga. App. 669,
73 S. E. 1092, it was held that the testimony of a. witness
having personal lmowledge as to the market value of a commodity at a given time and place is evidence of a substantive
fact, and, if undisputed, will demand a finding that the commodity was of the value fixed by the witness, and the jury
cannot arbitrarily disregard such testimony and substitute
their own opinion as to the value of the commodity. And
see Tat11!Well vs. City of Cedar Rapids, 122 Iowa 50, 97 N. W.
96.
"If, in the instant case, tl1e right of recovery had been
withdrawn from the jury,. by a. demurrer to the evidence or
otherwise, it is manifest they could not have awarded dmnages in an amount not reasonably in accord 'vith the only
testimony before them bearing upon that issue.
(15) It has always been the right and the duty of the trial
court in Virginia to overrule a finding of a jury plainly contrary to the evidence, or without evidence to support it. Under

T.
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the present legislation in section 6251 of the Code the right
of the trial court is recognized and exte11ded.
"The learned judge of the lower court, in acting upon the
motions to set aside the verdict, expressed his views in a written memorandum as follo,vs:
"Upon the motion for a new trial made on behalf of the
defendants, it is only necessary to say that it involves questions decided by the court during the trial, and as to these
questions the court sees no reason to change its rulings. It
only remains, therefore, to overrule the motion of defendant
for a new trial.
·
"The consideration of the motion of the plaintiff to set
aside the verdict of the jury, and enter judgment for what
they claim to be the proper amount, requires more detailed
examination.
''The only question in dispute between the parties on the
matter of liability was whether the contract price was that
fixed in the written agreement at $6.20, or whether the additional wording 'subject to any revision' made it, under the
testimony, the market price. If $6.20 'vas the price agreed
upon, then the plaintiff was entitled to recover. But, if
the market price was the true price agreed upon by the
parties, then the plaintiff could not recover, and the verdict must be in favor of the defendant.
"The jury by its verdict in favor of the plaintiff could
only so find under the evidence by concluding that $6.20
was the price agreed upon. They found for the plaintiff,
but they seem to have balked at the conclusion to which this
decision necessarily led. They arbitrarily fixed the recovery
at $28,000. This is, under the testimony, an incorrect verdict,
and must be set aside.
''Under such circun1stances, what is the duty of the court ?
Section 6251, of the Code of 1919, provides as follows : 'A
new trial shall not be granted if there is sufficient evidence
before the court to enable it to decide the case upon its merits,
but such final judgment shall be entered as to the court shall
seem right and proper.' In passing on this section, the Court
of Appeals has used the following language: 'The object
of section 6251, Code of 1919, is to put an end to litigatio11,
to obviate repeated trials and the delay and expense of litigation, * * * "and to that end" the trial court shall enter,
such final judgment as ought to be entered, or as the law·
requires upon the evidence before it. This does not mean
necessarily a judgment in favor of the adverse party. It
may be in favor of the party obtaining the verdict, but for
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a different amount from that found hy the jury. t Forbes vs.
Southern Cotton Oil Co., 130 Va. 245, 108 S. E. 15.
''The next question to be determined is, ·was there sufficient evidence before the court to enable it to decide the case
upon its merits?
''The only question before the court as to the price paid
for the coal was that introduced by the plaintiff, and it was
repeatedly proved that the coal was obtained at the market
price prevailing at the time the bunkers had to be filled for
each steamship. The defendant seemed to acquiesce in that;
certainly he did-not attempt to contradict it. That being so,
the result- is a simple calculation of the difference between
$6.20, the price named in the contract, and the price actually
paid by the plaintiff as each steamship ~vas bunkered.
"I therefore conclude that there is sufficient evidence before the court to enable it to decide the case upon its merits.
"The last remaining question to be determined is, What
final judgment does the law require the court to enter upon
the evidence before it f As I said above: This is not a disputed fact; what the particular market price was at the time
of each bunkering is not controverted, and is definitely proved
by the testimony of witnesses, the receipted bills, and the
other documentary evidence introduced by the plaintiff.
· "~Iy conclusion then is that the law requires the court to
enter judgment for the plaintiff, for the sum of $98,345.75,
with interest from January 1, 1921, that being the amount
claimed by the plaintiff after deducting certain amounts of
freight increase, etc.
''I will therefore enter an order overruling the defendru1t 's
motion for a new trial, and will grant the motion of the plaintiff to set aside the verdict of the jury and enter judgment
for the amount specified above.''
''The only ground upon which the action of the court is
setting aside the verdict and entering judgment for the larger
amount is challenged ~n the petition for the writ of error
is that the jury was not bound to accept the testimony for
the plaintiff a.s to the damages, even if uncontradicted evidence. No other question is raised, and we pass upon no
other. It is argued in the petition that the jury was not
obliged to believe the testimony in respect to the market
value, bunkering, and damages, but it is fairly apparent that
the defendant acquiesced in the deductions from that testimony. The witness Liley and the witness Walden both testify, in substance that the cost of coal increased after the
governm~nt regulation of price ·was released, and this appears
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from the tabulated statement filed by the plaintiff, which
shows the highest cost at $20.00 a ton in the latter part of
July, 1920, from which time it gradually' decreased to $9.00
a ton in December."
It is possible that. the Court may have set aside the verdict
because it believed the rain amounted to an act of God. This
position, however, is not tenable for the jury found the plaintiff gttilty of negligence in allowing cross ties· to get across
the mouth of the culvert and remain there for a long space
of time. It is true the evidence was conflicting on this, but
the verdict. of the jury settled this as a fact and so far as
the Court was concerned when it was called to act upon the
defendant's motion it was compelled to start with the
hypothesis that the defendant was guilty of negligence. This
being the fact it could make no difference that the Court was
also of the opinion that the flood amounted to an act of God
for where the negligence of the defendant mingles with an
act of God in producing an injury the latter does not constitute a defense.
.
In City of Rich1nond vs. Cheatwood (Va.), 107 S. E. 830,
at page 835, the Court said:.
,·,When negligence of a defendant mingles with an act of
God in the production of an injury the latter does not constitute a defense.''
As above stated there 'vas ample evidence for the jury
to have found the defendant guilty of negligence and their
vordict is conclusive that they did so find. It is, therefore,
8ubmitted that if the Court set aside the verdict because it
l:,elieved the flood amounted to an act of God that its action in
this respect was erroneous for the reasons above stated.
Wherefore your Petitioner J>rays that a writ of error may ·
be awarded to him to the judgment complained o.f, that the
judgment of the Trial Court may be reversed, and that the
judgment be entered for him for the full amount of damagP.s
proven and uncontradicted, $1,522.83, if your Honorable Court
is so advised, otherwi'se that judgment be entered in his favor,
otherwise that judgment be entered upon the verdict of the
jury rendered in his favor.
And he will ever pray. etc.
Respectfully submitted,
ELl\iER W. SOMERS,
B. DRUMMON·D AYRES,
Hfs Attorneys.
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I, Ben T. Gunter, Attorney at Law, practicing in the
Supreme Court of Appeals, in the State of Virginia, do
certify that, in my opinion, it is proper that the decision of
the Circuit Court of Accomack County, set forth in the foregoing petition; should be revie·wed and reversed by said
Supreme Court of Appeals. .
Given under my hand this 30th day of July, 1927.
BEN T. GUNTER.
Received .Aug. 1, 1927..

H. S. J.
Writ of error allowed. Bond, $300.00.
To the Clerk at Richmond.
. .Aug. 30, 1927.

R. H. L. CHICHESTER.
Received Aug. 31, 1927.

H. S. J.
:
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VIRGINIA:
Pleas before the Circuit Court for ti1e County of 1\..ccomack,
at the Court House thereof, by adjourntnent, on Monday,
the 7th day of February, A. D. 1927.
BE IT R.EJ\IElVIBERED, tlmt heretofore, to-wit: in the
Clerk's Office of the Circuit Court for tl1e Countv of Accomack, on the Last. J\Ionday in September, A. D. i926, came
T·. Lee Byrd and filed his Declaration against The Pennsylvania Railroad Company, a Fol'eign Corporation, w·hich
Declaration is in the following words, to-wit:
Virginia:

In tl1e Circuit Court for Accomacl\: County.

T. Lee Byrd
vs.
The Pennsylvania Railroad Company, a Foreign Corporation.
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DECLARATION.
T. Lee Byrd complains of the Pennsylvania Railroad Company, a foreigh corporation, of a plea of trespass on the case;
for this, to-,vit: That before and at the time of the committing of the grievance hereinafter mentioned the said defendant owned, operated and maintained a right of way for
its railway extending in a generally North and South direction through the village of :Niears, in the county and state
aforesaid; that upon said right of way on the 21st day of
.August, 1926, and for a long time prior thereto the defendant
maintained a high grade or .embaulrment of earth through and
South of the said village of 1'Iears, rising several feet, towit, six or eight feet, ubove the surrounding surface of the
land ; that said gTade or embankment crosses a
page 2 ~ natural water course known as T. Lee Byrd Tax
Ditch, about seventy-five yards South of a point
where the county road running through the to,•n1 of ~fears
crosses the said defendant's right of way; that said water
course has a well defined bed and bank and a stream of "rater
flowing through said water course; that said 'vater course
and bed thereof are the· natural drainage for surface and
storm waters, for a large area at and surrounding the towu
of ]\:fears, including the entire town itself, and drains the
surface and storm water fron1 said area; that 011 the day,
month and year aforesaid, and for a long time prior thereto
the said defendant had constructed alo11g its right of way on
each side of said embankment ditches running parallel to said
embankment and at right angles to the aforesaid water
course, which said ditches assisted in collecting the surface
and sto1m water from the aforesaid drainage area and
emptied it into the said water course or ehannel of drainnge;
that tl1e premises of the plaintiff nrc located on the South side
of the aforesaid highway, running through the town of lVfears,
adjacent to the right of way of the defendant, and about
seventy-five yards from said water course and are in the
basin drained by said water course; that the plaintiff l1as
erected on his said premises a certain storage house and
store in which, on the day, month and year aforesaid, he had
stored feed, hardware and other articles of great value, towit, the value of TEN 'rHOlTSAND DOLLARS ($10,000.00).
And it thereupon and then and there became and was the
duty of the said defendant in constructing and maintaining
its said embankment across the said water course or channel
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of drainage to use all reasonable care, skill and
diligence to provide and properly maintain reasonable and proper facilities, by the use of culverts or
other means, as would be reasonably necessary and adequate
to carry off and discharge the water, which might reasonably
be anticipated or expected to fall upon or accumulate within
said area.
Yet the said defendant, not regarding its duty in that behalf, did not use reasonable care and diligence in constructing and maintaining the means a1id facilities adopted by it
to carry the water from said drainage area and water course
through its said embankment, but on the contrary allowed
the culvert, which it had placed in. said water course on the
day, month and year aforesaid, to become choked and stopped
up by several cross ties, which it had removed from its road
bed and negligently placed along the ditches running parallel
to its said right of way, floating do,vn said ditches and into
said culverts so that they Tested across the Eastward end of
the said culvert, thus entirely preventing the water from
flowing freely through same ; and the said defendant wholly
failed to carry out its said duty to continue to properly maintain said culvert by allowing the saine to remain choked and
stopped up, as aforesaid, for a long space of time, to-wit:
fifteen hours or more, despite the fact that it had notice of
the perilous condition of the property of the plaintiff and
others.
By means whereof and as the proximate result of the negligent construction and maintenance of said embankment and
negligent construction and maintenance of said culvert, and
the carelessne-ss and negligence of the said depage 4 ~ fendant in placing the said ties so that, they would
float down into said culvert, and the carelessness
and negligence of said defendant in allowing said ties to remain choked up in said culvert on the day, month and year
aforesaid, the storm waters dan~ed up against said embankment and flowed over and upon the premises of the plaintiff,
rising in his said storage house and store to a height of
twenty-two inches, wetting the feed, hard,vare and other
articles therein, and causing the feed to rot and must, the
hardware to rust and the building to warp and rot and otherwise doing great injury to the damage of the plaintiff· of TWO
THOUSAND DOLLARS ($2,000.00). And therefore, he institutes this action of trespass on ~he case.
ELl\1ER Vv. SOl\1:ERS,
B. DRUMMOND AYRES, p. q.
page 3

~

T. Lee Byrd, Pltff., vs. Penn. R. R. Co., Deft.

23

Bill of Particulars filed February 2nd, 1927.
Virginia:
In the Circuit Court for the. County of Accomack.
T. Lee Byrd
v.
The Pennsylvania Railroad Company.
The plaintiff in this action having been requested to furnish the defendant with a bill of particulars hereby furnishes the same, as follows: .
(1). The defendant failed to provide and properly maintain a suitable culvert or other facility to carry off the water
which might be_ reasonably anticipated or expected to accumulate in the tax ditch known as the T. Lee Byrd Tax Ditch; .
situate about seventy five yards (75 yds) South of
page 5 } the plaintiff's store.
(2). The defendant failed to keep the culvert placed in
said tax ditch open, but on the contrary allowed same to be
filed up by cross ties, which it had negligently placed along
the ditches running parallel with its embankment and flowing
into said tax ditch.
(3) The said defendant failed to properly maintain said
culvert and negligently allowed same to remain stopped up
for a long time, to-wit: fifteen hours, or more, after said cross
ties became lodged across its mouth.
·
( 4) The plaintiff's store house was injured as a result of
said negligence on the part of the defendant to an amount
estimated at $500.00. (This includes actual physical damage
to the store house of said plaintiff and damage to its salable
value.)
(5). The following items in the plaintiff's store house were
damaged because of the water· rising in said store house and
were either rendered worthless, or had to be sold at a reduced price, to-wit, the price hereinafter stated, with a resultant loss hereinafter shown.
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Losg
500.00
s 16.80
Worthless $ 16.80
9.60
50c per
7.60
165.00
16.50
82.50
Nothing
8.25
2.40per
1.00 per
29.40
2.40 per
75c per
$ 6.60
2.40per
124.20
1.50
.20 per
Nothing
30.00
.08 per
Nothing
24.00
2. 75 per
Nothing
50.63
2. 75 per
.60 per
16.50
Nothing
1.60 per
28.80
2.25 per
Nothing
56.20
1.60 per
.80
9.60
3.50 per
Nothing
52.50
3.50 per
1.50 per
8.00
16.00 per
Notlring
64.00
Nothing
15.00 per
15.00
9.50 per
$6.00 per
7.00
3.00 per bag NQtbing
12.00
2. 75 per bag $1.00 per
5.25
75.00
Ruined
·!.00
2. 75 per
$1.00 per
1·!. 75
{.50 per
Nothing
3:3.75
2.00
6.00
6.00
Ruined
4.00
$1.00 per
10.50
2.75
.20 per
Ruined
140.00
.18 per
Ruined
72.00
Value

Damage to Store.......................
7 bags bran at $2.40 per ................
4 bags bran at $2.40 per ................
5 tons hay, at $33.00 per ................
500 lbs. hay, at $33.00 per ton ...........
21 hags middling at ............
page 6 ~ 4 bags middling ................
138 bags middling, at ............
150 vetch seed at ..... : . ................
300 lbs. sudan grass at ..................
22~ bu. seed wheat at ...•..............
10 bu. seed wheat at ....................
18 bu. D. eye at ........................
25 bu. A. B. rye at .....................
12 bu. D. rye at ........................
15 bhls. corn at ........................
4 bbls. corn at .........................
.4 bu. Ford hook beans at ................
1 bu. seed lima beans at ................
2 bbls. flour at $9.50 per ................
400 Ibs. dairy feed at ...................
300 lbs. table meal at ...................
Estimated loss to 70 rolls roofing .........
20 lbs. hog powders .....................
llbags corn meal at ....................
7M bu. cow peas at ....................
Estimated damage:: to two screen doors ....
2 doz. Blackma.ns salt bricks .............
2 doz. Conkey Poultry powders .........
100 bbls. charcoal ......................
6 bags horse feed at ....................
700 lbs. spraying material at .....
page 7 ~ 400 lbs. dry Bordeaux material at
0

0

Sold For

Total. ..............................................
.:.· ,.,· .....

--$1522.83

~·

ELMER '\V.

SO~iERS

and

B. DRU~[wfOND AYRES, p. q.
ELl\fER vV. SOMERS,
B. DRU~fl\.fOND AYRES.

Grounds of Defense filed February 2nd, 1927.

Virginia:
Accomack Circuit Court.

------~-~

-~-~--

---------
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IN C.A.SE.
T. Lee Byrd

v.

The Pennsylvania Railroad Company.

GROUNDS OF DEFENSE:
1. There was no negligence on the part of the defendant
Railroad Company in any of the matters as charged by the
averments in said declaration as to negligence.
2. There was no negligence on the part of the defendant
Railroad Company either in the construction or maintenance
of its right of way at Mears, Va., or in the construction or
maintenance of the culvert at the ditch or water course at
M.ears, aforesaid, mentioned in the said declaration.
3. That the said culvert was of sufficient size and so constructed and maintained as to carry off all the water 'vhich
might be reasonably expected to flow through the same.
4. The defendant was not guilty of negligence in failing to
keep the said culvert open and was not guilty of negligence
in allowing the same to be filled up by cross-ties; and was
not guilty of negligence in placing cross-ties along its said
right of way.
5. The defendant did not negligently fail to maintain said culvert properly, and did not negligently
allow the same to be stopped up or obstructed by
railroad ties for fifteen hours or more, as charged by the
plaintiff, or for any length of time whatsoever.

page 8
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6. That any damage sustained by the plaintiff was caused
by a rain storm so heavy, violent and intense as not to be
reasonably anticipated by the defendant, and that the damage,
if any, sustained by the plaintiff was caused by an .Act of
God and· not by any negligence of the defendant.
7. That the defendant contributed to his own damage and
injury by placing and erecting his storel1ouse on what he
knew was low _land, and in constructing and placing the
ground floor of his store so close to the level of the land.
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8. The plaintiff has not sustained the damage to his property and goods as claimed and charged by him; and no part
of suc.h damage, if any there be, has been caused:-by the negligence of the Railroad Company.
9. All defenses properly available under the general issue.
STEWART K. POWELL, p. d.
And at another day, to-wit:
Circuit Court of the County of Accomack, on Wednesday,
the 2nd day of February, in the year of our Lord, Nineteen
Hundred and Twenty Seven.
IN CASE.
T. Lee Byrd, Pltff.,
against
The Pennsylvania Railroad Company, a foreign corporation, Deft.
~

This day came the plaintiff in his proper person
and by his attorneys and the defendant appeared
by its attorney. Thereupon, it being demanded of the plaintiff by the defendant said plaintiff filed his bill of particulars
of his claim of damages in the declaration mentioned. Whereupon, said Defendant, having filed in writing its grounds of
defence demanded by the plaintiff, by its said attorney, entered the plea of not guilty in manner and form as in the
declaration against it the plaintiff has complained and of
this puts itself upon the country and the plaintiff likewise.
Thereupon, came a Jury, to-,vit: Thomas H. 1\felson, Bayard
Conquest, Fenton R. Bott, I-Iarold L. Turner, Harvey C.
}.~fears, Roger L. Ayres and Charles U. Davis, who were summoned, elected, tried and sworn, 'veil and truly, to try the
issue joined between the parties, and having partly heard the
evidence but there not being sufficient time within which. to
complete the trial of this cause, ·were adjourned until· to ..
morrow morning at 9:30 o'clock.
page 9

And at another·day, to-wit:
Circuit Court of the County of ...1\.ccomack, on Thursday, the
3rd day of February, in the year of our Lord, Nineteen Hundred and Twenty Seven.
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IN CASE.

T. Lee Byrd, Pltff.,
against
The Pennsylvania Railroad Company, a foreigh Corporation, Deft.
This day came again the plaintiff in his proper person and
by his attorneys and the said defendant appeared by its attorney. Whereupon, the Jury, sworn on yesterday for the
trial of this cause, appeared according to their adjournment
and having fully heard the evidence and partly
page 10 }- heard the arguments of counsel but there not being
sufficient time within which to complete the trial
of this cause, were adjourned until tomorrow morning at
9 :30 o'clock.
And at another day,

to~wit:

Circuit Court of the County of Accomack, on Friday, the
4th day of February, in the year of our Lord, Nineteen
Hundred and Twenty Seven.
IN CASE.

0

T. Lee Byrd, Pltff.,
against
The Pennsylvania Railroad Company, a foreign Corporation, Deft.
This day came again the plaintiff in his proper p~rson and
by his attorneys and the said defendant appeared by its attorney. Whereupon, the Jury, sworn on Wednesday, last, for
the trial of this cause, appeared according to their adjournment and having fully heard the arguments of counsel were
sent out of Court to consult of their· verdict, arid after some
time returning into Court retunted the following verdict:
''We, the Jury, find for the plaintiff, and assess his damages
at $400.00. '' Thereupon, said plaintiff, by his said attorneys,
moved the Court to set aside said verdict and enter judgment for the plaintiff for the full amount of damage proven
and uncontradicted on the· ground that the verdict of the jury
is a finding on the merits for the plaintiff and the damages
assessed by them are contrary to the evidence, as the uncontradicted evidence shows the plaintiff entitled to $1,022.83 for
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damage to his stock and $500.00 to his building, which motion
is continued until a subsequent day of this term.
page 11

~

And at another day, to-wit:

Circuit Court of the County of Accomack, on Saturday, the
5th day of February, in the year of our Lord, Nineteen 1-lmid.red and Twenty Seven.
IN C.ASE.
T~

Lee Byrd, Pltff. 1 .
against
The Pennsylvania Railroad Company, a foreign Corporation, Deft.
This day came again the parties by their attorneys. Thereupon, said plaintiff, by his said attorneys, asked leave of the
Court to withdra'v his motion made on yesterday to set aside
the verdict of the Jury on the ground then set forth and to
enter up judgment for the full amount of tlnmages, which
leave is granted and the same is withdrawn accordingly.
Whereupon, said defendant, by its attorney, moved tl1e Court
to set aside said verdict on the following grounds: because
tht! verdict is contrary to the la'v and the evidence and because said verdict is plainly ag·ainst the great weight of the
· evidence; and the said defendant further moved the Court
to enter up judgment for the defendant; which motion being
thereupon fully argued the same is continued until :M~onday
morning, next, at 9 o'clock.
page 12 ~

And at another day, to-wit:

Circuit Court of the County of Accomack, on ~fonday, the
7th day of February, in the year of our Lord, Nineteen Hundred and Twenty Seven.
·
IN C.A.SE.

T. Lee Byrd, Pltff.,
against
The Pennsylvania Railroad Company, a foreign Corporation,
Deft.
This day came again the parties by their attorneys. Where-
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upon the motion made by said defendant, by its attorney, on
Saturday, last, to set aside the verdict of the Jury on the
grounds then set forth and enter up judgment for· said defendant, is sustained, and it is ordered by the Court that said
verdict be, and the same hereby is, set aside; and there being
sufficient evidence before the Court to enable it to decide the
case upon its merits, it is considered by the Court that the
· plaintiff take nothing· by his declaration but for
page 13 ~ llis false clamor be in mercy &c. and that the defendant recover against. the plaintiff its costs by
it about its defence in this behalf expended; to which ruling
of the Court in setting aside the said verdict and entering
up judgment for the defendant the plaintiff, by his attorneys,
excepted. And the said plaintiff, by his said attorneys, stating that be thinks llimself aggrieved by the judgment aforesaid and is desirous of applying to the Supreme Court of
Appeals of this State for a writ of Error and Supersedeas
to the said judgment, it is ordered that the execution of the
said judgment be suspended for a period of ninety days from
this day for sueh purpose, provided that. the said plaintiff,
or some one for him, shall enter into bond before this Court,
or the Clerk thereof, in his office, in the penalty of Two Hundred and Fifty Dollars ($250.00), ·with surety deemed sufficient by this Court or its Clerk, made payable to the Commonwealth of Virginia, and conditioned according to law.
And by agreement of parties, by their attorneys, in open
Court, it is ordered that in making up a transcript of the
record in this case, in the event a transcript is required, that
the Clerk of this Court attach thereto the original plat filed
as evidence in this case in lieu of making a copy thereof.
The bond required by tl1e foregoing order, has this 22nd
day of l\farch, 1927, been executed before me in Accomack
County Circuit Court Clerk's Office for the plaintiff, with
surety deemed sufficient.
JOHN D. GRANT, Jn., Clerk.
page 14 ~ Virginia :
In the Clerk's Office of the Circuit Court for the County
of Accomac.k, in the Vacation of the said Court, on the 30th
day of March, A. D. 1927.
The following- order under the hand of Hon. N. B. Wescott,
Judge of the 31st Judicial Circuit of the State of Virginia,
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'vas this day received in said Clerk's Office, and, pursuant
to the order of the said Judge and the Statute in such cases
made and provided, entered as a Vacation order as follows,
to-wit:
''Virginia :
In the Circuit Court for the County of Accomack.
T. Lee Byrd
v.
The Pennsylvania Railroad Company, a Corporation.
This day came again the parties by their attorneys and
the plaintiff tendered to the Judge of this Court, in vacation,
his bills of exception numbered one to six, inclusive, which
same are signed, sealed, enrolled and made a part of the
record.

To John D. Grant, C. C.
Enter the foregoing vacation order.
N. B. WESCOTT,
Judge of the 31st Judicial Circuit.
~

March 30, 1927."
CERTIFICATE OF EXCEPTION NO. 1.
,{'The Court instructs the jury that the term 'act of God'
in its legal sense applies only to events in nature so extraordinary that the history of climate variations and other conditions in the particular locality afford no reasonable warn.
ing of them. A flood is not extraordinary which
page 15 ~ is such as residents of the neighborhood might expect from their observation. Floods such as from
climatic and geographical conditions may reasonably be expected, whether of frequent or infrequent occurrance, must
be taken into consideration in estimating hazards attending
the obstruction of water courses. The mere fact that a flood
does not occur annually will not make it an extraordinary one
if from the climatic condition it is likely to .occur any time~"
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The foregoing instruction requested by the plaintiff was
denied, and the plaintiff excepted.
TESTE: This 30th day of March, 1927.

N. B. WESCOTT, Judge.
CERTIFICATE OF EXCEPTIONS NUMBER TWO.
The Court instructs the jury:
Deft. 1.
1. That the burden of proof rests upon the plaintiff in this
case and this means that it is the duty of the plaintiff to establish to the satisfaction of the jury by a preponderance
of the testimony every essential ingredient of his case before there can be any recovery against the defendant.
The .Court instructs the jury:
Deft. 2.
That in order to justify any recovery in this case the plaintiff must show by affirmative and preponderating evidence
that there was a duty on the part of the defendant Company
which was violated to the injury of the plaintiff, and that the
only damages that can be recovered are those which naturally and proximately resulted from the wrongful act of the
plaintiff.
The Court instructs the jury:
Deft. 3.
That they must :find for the defendant unless
the negligence in the performance of some duty it
o'\ved to the plaintiff was the proximate cause of
the injury; that the first requisite of the proximate cause
is the doing or. failure to do an act which a person of ordi;nary prudence could foresee might naturally or probably
produce the injury, and the second requisite is that it did·
produce it.
page 16

~

The Court instructs the jury:
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Deft. 4.

That the party who charges negligence must establish it
by pr9of sufficient to satisfy reasonable and well balanced
minds. The evidence must show more than a probability of a
negligent act; and in such a case it is encumbent upon the
plaintiff to furnish evidence to sho'v how and why the damage
claimed by him occurred, and not leave the jury to reach their
verdict as to the cause of such damage upon conjecture,
guess, random judgment or mere supposition.

The Court instructs the jury :
Deft. 5.
That if they believe from the evidence that the plaintiff
erected his storehouse on low land and so erected said store·
house that the ground floor of same was only three inches
above the ground level and that thereby he contributed to
the damage which he claims was· sustained by him in this
cause, there can be no recovery against the defendant in
this case.
The Court instructs the jury:
Deft. 6..

•

That if they believe from the evidence that the damage.
claimed by the plaintiff in this case was caused by an unusual and extraordinary flood of surface water from a rainfall so great that nv reasonably prudent man
page 17 ~ could have been expected to foresee it, they must
find for tl1e defendant, unles~ the jury further believe from the evidence that the negligence of the defendant
contributed to said damage. And the Court further tells the
jury that they cannot find such negligence and resulting
damage therefrom by guess or mere supposition, but that
the burden of proving this by affirmative and preponderating
evidence rests upon the plaintiff.
The Court instructs the jury:
Deft. 7.
That they cannot find a verdict for the plaintiff in this case
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unless the plaintiff has shown by affirmative and preponderating evidence that all, or a definite part, of the damage
complained of was caused by some act or omission of the
defendant Railroad Company of which a man of ordinary
care would not have been guilty, and for which the Railroad
Company is responsible under the instruction of the Court,
and then only for such part thereof as 'vas so caused by the
Railroad Company.
The Court instructs the jury:
Deft. 8.
That if the damage to the plaintiff's property claimed in
this case may have resulted from one or two causes, for one
of which the defendant is responsible, but not for the other
the plaintiff cannot recover; neither can the plaintiff recover
if it is just as probable that the damage was caused by the
one as by the other. And that if upon a consideration of all
the evidence in the case they believe that there was an extraordinary and unusual rainfall at Mears on the 21st and 22ud
days of August, 1926, and that it is just as probpage 18 ~ able that the damage claimed by him from such
rainfall resulted from the location of his storehouse and the elevation of the ground floor of the same as
from the obstruction of the defendant's culvert in question,
if the jury should believe from the evidence that such obstruction existed, than they must find for the defendant.
The Court instructs the jury:
Deft. 9.
That in this case claim made by the plaintiff of negligence
on the part of the defendant should be considered by them
in the light of the evidence showing the attending circum8tances of the rainfall in question; and that if the jury believe from the evidence that when the rainfall became so
heavy that a reasonably prudent person would have thought
there was a probability that the railroad ties would float
from their position on the side of the defendant's road-bed,
the defendant's employees made reasonable efforts to prevent the same from floating to and obstructing the culv:ert in
question and made reasonable efforts to see that tl1e culvert
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was kept clear as far as the then existing conditions would
reasonable permit, then they should find for the defendant.
Instructions numbered one to nine, inclusive, given over
pltff's. objections.
2/2/27.

N. B. Vv.

The foregoing instructions numbered one to nine, inclusive,
were granted at the request of the defendant and the plaintiff excepted.
T'este: This 30th day of March, A. D. 1927.
N. B. WESCOTT, Judge.
page 19} CERTIFICATE OF EXCEPTION.S NUMBER
THREE.
The following instructions granted at the request of the
plaintiff and of the defendant, respectively, as hereinafter
denoted, are all the instructions that 'vere granted on the
trial of this case.
A. The Court instructs the jury that, it was the duty of
the Railroad Company to use ordinary care to make the culverts large enough to carry off all the water which would
flow down the ditches in question during the time of ordinary
freshets; also during the time of such extraordinary and
unusual flood as should have been anticipated would occasionally occur in the future, because they had occasionally ocmtrecl
in the . past; and further to use ordinary care to maintain
and keep said culverts open so that the water might flow
unobstructed through same. Therefore, if you believe from
the evidence that the Railroad Company failed to use ordinary care in the construction of requisite culverts, as above
defined, or failed to use ordinary care in maintaining and
keeping same open, and such failure of the Railroad Company to use ordinary care, as aforesaid, caused the plaintiff's
damage, then you must :find for the plaintiff.
The Court instructs the jury :
B. That to relieve one of liability because a flood is, in law,
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an ''act of God'', it must appear that the ''act of God'' was·
the sole proximate cause of the injury. Therefore, even if
you believe from the evidence the flood could be properly·
classed as an ''Act of God'', yet if you further believe from .
the evidence that the Railroad Company was negpage 20} ligent in failing to provide requisite culverts for
the accommodation of water which might reason-.
able be expected to flow throw· the same, or if you further
believe from the evidence the Railroad Company was negligent in allowing same to become and remain stopped up until
the plaintiff's property was injured, and that such negligence
contributed to his damage, then you must :find for the plaintiff.
The Court instructs the jury:
C. That where the defendant asks to be acquitted of all
liability on the ground that the flood causing the injury was
an "act of God", the burden is on him to prove it.
Instructions lettered A. B. & C. given over objections of
defendant.

N. B. W.
2/3/27.
The Court instructs the jury:
Deft. 1.
That the burden of proof rests upon the plaintiff in this
case and this means that it is the duty of the plaintiff to establish to the satisfaction of the jury by a preponderance of
the testimony every essential ingredient of his case before
there can be any recovery against the defendant.
The Court instructs the jury:
Deft. 2.
That in order to justify any recovery in this ease the plaintiff must show by affi'rmative and preponderating evidence
that there was a duty on the part of the defendant Company
which was violated to the injury of the plaintiff, and that
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the only damages that can be recovered are those which
naturally and proximately resulted from the
page 21_ ~ wrongful act of the plaintiff.
The Court instructs the jury:
Deft. 3.
That they must find for the defendant unless the negligence
in the performance of some duty it owed to the plaintiff was
the proximate cause of the injury; that the first requisite of
the proximate cause is the doing or the failure to do an
act which a person of ordinary prudence could foresee might
naturally or probably produce the injury, and the second
requisite is that it did produce it.
The Court instructs the jury:
Deft. 4.
That the party who charges negligence must establish it
by proof s~fficient to satisfy reasonable and 'veil balanced
minds.. The evidence must sho'v more than a probability
of a negligent act; and in such a case it is encumbent upon
the plaintiff to furnish evidence to sl1ow how and 'vhy the
damage claimed by him occurred, and not leave the jury
to reach their verdict as to the cause of such damage upon
conjecture, guess, random judgment or mere supposition.
The Court instructs the jury:
Deft. 5.
That if ~hey believe from the evidence that the plaintiff
erected his storehouse on lo'v land and so erected said storehouse that the ground floor of the same was only three inches
above the ground level and that thereby he contributed to
the damage which he claims was sustained by him in this
case, there can be no recovery against the defendant in this
case.
The Court instructs the jury :
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Deft. 6.
That if they believe from the evidence that the
claimed by the plaintiff in this case was
caused by an unusual and extraordinary flood of
surface water from a rainfall so great that no reasonably
prudent man could have been expected to foresee it, they
must :find for the defendant, unless the jury further believe from the evidence that the negligence of the defendant
contributed to said damage. And the Court further tells
the jury that they cannot find such negligence and resulting
damage therefrom by guess or mere supposition, but that the
burden of proving this by affirmative and preponderating
evidence rests upon the plaintiff,
· ·
page 22

t damage

The Court instructs the jury:
Deft. 7.
That they cannot find a verdict for the plaintiff in this
case unless· the plaintiff has shown by affirmative and preponderating evidence that all, or a definite part, of the damage
complained of was caused by some act or omission of the defendant Railroad Company of which a man of ordinary care
would not have been guilty, and for which the Railroad Company is responsible under the instruction of the Court, and
then only for such part thereof as was so caused by the Railroad Company.
The Court instructs the jury :
Deft. 8.

•

That if the damage to the plaintiff's property claimed in
this case may have resulted from one of two causes, for one
of which the defendant is responsible but not for the other
the plaintiff cannot recover; neither can tl1e plaintiff recover
if it is just as probable that the damage was caused by the
one as by the other. And that if upon a consideration of all
the evidence in the case they believe that there was
page 23 ~ an extraordinary and unusual rainfall at 1\{ears
on the 21st and 22nd days of August, 1926, and
that it is just as probable that the damage claimed by him
from such rainfall resulted from the location of his· storehouse and the elevation of the ground floor of the same as
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from the obstruction of· the defendant's culvert in question,
if the jury should believe from the evidence that such obstruction existed, then they must find for the defendant.
The Court instructs the jury:
Deft. 9.
That in this case claim made by the plaintiff of negligence
on the part of the defendant should be considered by them
in the light of the evidence showing :the attending circumstances of the rainfall in question; and that if the jury believe from the evidence that when the rainfall became so
heavy that a reasonably prudent person would have thought
there was a probability that the railroad ties would float
from their position on the side of the defendant's road-bed,
the defendant's employees made reasonable efforts to prevent the same from floating to and obstructing the culvert in
question and made reasonable efforts to see that the culvert
was kept clear as far as the then existing conditions would
reasonably permit, then they should find for the defendant.
Instructions numbered one to nine, inclusive, given over
plaintiff's objections.

N.B. W.
2/2/27.
Teste: This 30th day of

~[arch,

A. D. 1927.

N. B. WESCOTT, Judge.
page
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CERTIFICATE OF EXCEPTION NO. 4.

The follo,ving evidence on behalf of the plaintiff and of the
defendant, respectively, as he·reinater noted, is all of the evidence that was introduced on the trial of this cause.
In the Circuit Court for the County of Accomack, Virginia.

ON A NOTICE OF J\10TION FOR JUDGMENT.
T. Lee Byrd, Plaintiff,

v.

Pennsylvania Railroad Company, a Corporation, Defendant.
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Testimony taken at the trial of the above entitled cause
on the 2nd and 3rd days of February, 1927, before the Circuit Court for the County of Accomack, Virginia.
Judge N. B. Wescott, Presiding.
Elmer W. Somers, Esq., and B. D. Ayres, Esq., Attorneys
for the Plaintiff; Stewart K. Powell, Esq., Attorney for the
Defendant.

T. LEE BYRD:
DIRECT

EXA~iiNATION.

Q. Mr. Byrd,~you are the plaintiff in this suit, I believe,·
are you?
A. Yes, sir.
Q. In what business are you engaged and where?
A. In the storage and mercantile business at Mears.
Q. How long have you been engaged in business there, Mr.
Byrd?
A. I guess anywhere from fifteen to twenty years, I don't
know exactly.
Q. Ho'v long have you been occupying this storehouse you·
now occupy?
A. Four years this past Fall.
Q. On which side of the railroad track is the
page 25 ~ store located?
A. East side.
Q. About how far from the railroad track?
A. Perhaps forty feet, I don't know exactly; that is just an
estimate.
Q. How far is your store from the closest culvert running
under the railroad track?
A. Anywhere from 65 to 75 yards.
Q. That is from the rear of your store, you mean!
A. Yes, the rear of the store.
·
Q. Mr. Byrd, do you know 'vhat size culvert the railroad
company has there?
A. Thirty inch.
,
Q. Thirty inch all the way across or on the East side?
A. On the East side.
Q. Is that a regular ditch that this culvert takes the water
from?
_
A. Taxable drain ditch, yes.
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Q..And that ditch runs from where to where¥
A. I don't ln1ow exactly how far it is, any way it n1ns from
J\tir. Teaclde Taylor's which would be a mile or a mile and a
half, say a mile, and that water empties into Cattail Creek,
from that ditch.
Q. Does this taxed diteh go North or South of l\1earsville t
A. Goes Nortb.
·
Q. And empties into Cattail Creek Y
A. Yes, sir.
page 26 ~ Q. I-Iow far is it from this culvert near your
store to the first ·eulvcrt North of your store?
A. I should say somewhere about a mile.
Q. How far is it from this culvert to the first culvert South
of your store 1
A. '"\\7 ell, seven or eig;ht hundred yards.
Q. Is that the only drninap;c that the Railroad Company has
for the water on tlJC East side of the traek between the culvert about a mile North of your store and the culvert about
seven or eight hundred yanls South of your store?
A. Yes, sir.
Q. And that is a culvert, you say, thirty inches in diameter!
A. Yes.
Q. And the territory East of tl1at is about a mile a11d a
half deep?
A. Yes.
Q. Do you remember 1he rain we l1ad last . August 1
A. I do.
Q. When did that start?
A. "Tell, it rained pra(~tirnlly at times all the 'veek; I think
it beg·an on Thursday mtcl rained practically all day Thursday, Friday and Saturday.
Q. What time did it stop?
A. Saturday 11ig·ht ahout one o 'elork.
Q. Was it a heavy rainfall?
A. It was not a continual rain all these davs.
page 27 ~
Q. Ho·w about Saturday?
A. It ·was a rontil1ual rain on Saturday.
Q. Was it a henvy rainfall f
A. It was on Saturday, yes.
Q. During the tiinc that yon have been engaged at ]\fears
in business, have you ever seen any rainfall its equal, tl1at
is in a 24 hour fall-you say it rained harder on Saturday1
A. Yes, it rained harder on Saturday. I don't know about
24 hours; I will say in 12 hours I have seen as much.
Q. Ho,v recently?
w

T. Lee Byrd, Pltff., vs. Penn. R. R. Co., Deft.

41

A. We had a hail storm this past Spring and it rained as
much in that time.
Q. At that time did the water bank up in you1· storei
A. Not a bit.
Q. Why?
A. I really don't know; the culvert delivered it.
Q. Was the culvert stopped up in the Spring~
A. No.
Q. On this occasion did the water bank up on you in August?
A. It did.
Q. llow far did it bank up?
.
A. It came in my store anywhere from 19 to 21 in~hes.
Q. You mean from your floor up?
A. From the floor up, yes.
Q. 19 to 21 inches. How much higher is your storehouse,
the bottom of your storehouse, that is the floor, than the top
of the culvert, of this 30 inch culvert, some hunpage 28 ~ dred yards away?
A. I sl1ould say two feet.
Q. Is this culvert-

1\fr. Powell: If 1\fr. Byrd has got that himself technically
as an engineer, I have nothing more to say.
Witness: I have seen the water.
l\fr. Po,,rell: It is not a question of the water, the question is the relative height of your store and the culvert. If
1\fr. Somers has proof of an expert. witness and that "rould
be corroborative to this I have no objection at all, but it is
not lay proof ordinarily.

Q

Q. You say two feet?
A. Yes.
Q. Is this 30 inch culvery just two and a half feet from
the top to the bottom-is that on the bottom of the ditch on
the East side or is the ditch a. little deeper than the bottom
of the culvert?
A. I can't answer that.
Q. Yon don't know that?
A. No, sir; I think it is near the bottom but I wouldn't say.
Q. Do I understand you to say that it rose two feet higher
than the top of the culvert and 21 inches over that in your
store?
A. Yes, from 19 to 21 inches.
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Q. Then about seven feet higher than the bottom
of the ditch?
A. Yes.
Q. What was the. condition of the West side of the track
while the water was about seven feet deep in this ditch on
the East side of the track Y
Mr. Powell: Let him state ·what the depth was on each
side.
A. That night I didn't go to the railroad track at all my-·
self; I was in right much trouble and right much discouraged
and I had all I could attend to to save what goods I could;
that was Saturday night and if it is the proper time for me
to begin this.
Q. Go ahead.
A. I didn't have any timepiece there and it was cloudy
and raining and I couldn't give the exact time, but I would
imagine somewhere about an hour by sun that I looked
-down the road, the road that runs parallel with the railroad.
Q. South of Mears or North ~
·
A. Running South from Mears down to the Bethel crossing.
The water was rising pretty rapidly so I looked again in
possibly half an hour and it was higher still, it was over
the culvert, and I called my clerk, Mr. Trader, and I said, ''I
am afraid the water is coming in on me for the first tjme;
he went back and measured it and I forget how many inches
he said it lacked, but any how in a very short time after that,
I will say it was between sunset and dark, the water began to
come in and I sent out for all the help I could get ·to save
what goods I could from damage. I had about as
page 30 r much stock in at that time as at any time in 1926;
··
I had practically a car and a half of middlings,
a car of hay, and right many seeds. We didn't know the
best means to save them and started first to put them on the
elevator, but that was useless, and I had 25 or 30 barrels
of cull potatoes I had bought so we taken and· rolled them
into the main building, they were into the back building, and
by that time it was possibly' six or eight young men helping
me and we began to throw the middlings on these as far as
we could stow them up on these barrels. I don't know whether
I sent word to ]/fr. Bonniwell or told him to notify the railroad officials to come there and see if it couldn't be something
done. After we used all the available barrels we had the
water was all in the middlings and in my goods then and
steadily rising all the time.
page 29
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Q. What time was that?

A. The water come into the store between sunset and dark.
Q. When did yon notify the railroad company by Mr. Bonni-

wellf
A. It was not-dark.
Q. Go ahead.
A. And after we used all the available barrels we could
get we began to take this hay down and spread that on the
floor and we began to pile all the seeds and feed on this we
could, and in a short time it come over the hay and damaged
all the feed and seeds we put on the hay, and we piled what we
could on the counters and we· found possibly two or three
empty sugar barrels there and I know we piled three or four
bags of feed ori those and the water got so deep
page 31 } it floated it and the barrels fell over and all the
feed fell down in the floor and it was a common
thing to see the feed floating around in the store, but we
saved all we possibly could. I think possibly it reached its
height, possibly it was-I don't know, maybe ten or eleven
o'clock, I 'von't say positive, on Saturday night, but it kept
rising until it went over the railroad and after it went oer
the rails it didn't rise any further ; all the rest of the people
'vent home and I stayed and went upstairs very much discouraged ; I didri 't sleep any at all and the next morning
a bout day I came down and it was up to my knees on the
floor and my feed floati~g about the floor.. I went to the
railroad crossing it was up to here when I got to the railroad.
Q. That was on the East side?
A. On the East side. I stood on the track and this gentleman here I think was the one that was there.
Q. Mr. Young.
A. Mr. Young, yes. I stood on the West side of the track
at the house and lot and this water was running over the
railroad on the East side and I could walk in my slippers
to that man's l1ouse on the West side; the railroad ditch
wasn't hvo-thirds full on·that side; that was in the morning
just about day. I went down the track until I come to the
Bethel crossing. I come to this culvert and looked and it was
no water coming out; if I hadn't seen the ditch I wouldn't
think it was any culvert there, but I knew it was there; I was
discouraged and I went home and went to bed, and
page 32 ~ my wife called me and I went up ·there I imagine .
.
somewhere about noon, and they had taken some
railroad ties-
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Mr. Powell: Do you know that f

Q. Anyhow, "rhen you got back there, was the culvert clear?
A. Yes, the· culvert was clear and it was a good flow then,
and the water 'vhen I left in the morning 'vas 19 to 21 inc-.hes
deep and at ten o'clock it was possibly ten to hvelve inches.
I went to my father in law's and laid do'vn on the couch and
in a short time my son came and saidThe Court: What anyone said to yon is hearsay; don't
·repeat anything that was said to you by anyone.
A. I asked him to let me kno'v so I could go down bef'ore
all the 'vater was out.
The Court: That is perfectly proper.
A. And he came and notified me that the 'vater was going
out of the store and I 'vent to Mears and with the help of
other good citizens we took brooms and we kept the water
stirred up so it wouldn't deposit on the floor.
Q. When was it that all the water had all subsided from
your ·store and gone?
A. I think by three o'clock it was gone.
Q. Did you see any cross ties or anything else at this culvert after the water had gone that weren't there, or that you
didn't see that morning?
page 33 } A. How is that ~
Q. Did you see any cross ties or anything else at
this culvert 'that you didn't see that morning at daybreak
when you saw no water going through the culvert on the
West side¥
A. I didn't look.
The Court: Mr. Byrd, I don't understand wuite how by
keeping the residium of water agitated in your cellar-you
didn't have any pipes for it to flow through, how could you
obviate an accumulation of mud?
A. It is not a cellar, it is a floor.
The Court : It is your main floor?
A. Yes, sir.
The Court: And the water went out where?
A. It went out the doors. I have two large doors.
Q. Mr. Byrd, do you know whether there were any cross
ties left by the railroad company on the Ea£=~t. ~ide of their
right of way Y
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A. I do.
Q. Tell the jury i:t;1 yo:ur own way about thatf
A. I just don't know how many but quite a few have been
left there all this Summer, some of them were laying down,
up and down with the railroad track, and some was ends up on
the railroad with the other end extending down in the ditch.
Q. Are you speaking of the taxed ditch 1
A .. No, the railroad ditch.
Q. You mean running parallel with the railroad?
page 34 ~ A. Parallel with the railroad.
Q. And on the East side ~
A. Yes. Some of the ties were lying parallel with the railroad down in the ditch and others were up.
Q. How high 'vould water have to get in that ditch before
it would float these ties?
.
A. I don't think over 12 to 15 inches before it would float
them.
Q. Are they there now?

Objected to as immaterial.
The Court: I think if there has been an amendment of
that condition by the railroad authorities that it may be inferentially contended that it ·was an implied recognition of
negligence.
J\Ir. Powell: I am prepared to meet that.

Q. Are these ties there now T
A. No, they have not been there since.
Q. Ho,v soon after this damage to your stock was it before they were moved?
A. The next day or two.
Q. Who moved them?
A. I didn't see them when they 'Yere moved, but they were
moved.
Q. Mr. Byrd, what damage did it do your stock? I hand
you a paper-what is that paper?
A. The itemized account that I kept.
Q. Is that the original itemized account you kept
page 35 ~ of the damage to your stock f
A. No; it is part of the original but it is not the
original.
Q. Did you make that yourself~
A. I did. Each day when I would sell feed that was dam-
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aged I kept a little account-· of it in my pocket and I put
it on here.
Paper offered in evidence showing the amount of damage
to the stock of goods $1,022.83, and to the store $500.00, a
total of $1,522.83.
Exhibit held in abeyance until cross examination.
Q. What was the total damage to your stock, Mr. Byrd?
A. $1.022.83.

Q. What damage did it do to your store, that is calculated
by you to the best of your ability?
A. I think $500.00.
Q. In the damage to your stock, how did you arrive at your
lossY
,
A. I kept an accurate account, itemized account of all the
transactions I made from that. time on until the damaged
stuff was moved.
Q. Were you able to sell part of it at a reduced price?
A. Yes, able to sell part.
Q. How did you atrive at your damage, the amount of
damage to your store?
A. I had a carpenter there.
Q. Just tell the jury 'vha t damage was done to your store f
A. Well, I have a partition 'vall and I have right
page 36 ~ much ceiling into the store and have a co11nter
and office and it is all ceiled up, and now it is
warping and on some places on the counter and shelves it is
rotting now and it is only a short time before I will have to
remove it and have ne'v put there, and then I have two doors
that cost $40.00 and one is practically ruined.
Q. You say you have a partition and your store is ceiled
over?
A. Ceiled on each side.
Q. How is that ceiling affected by the 'vater?
A. It is croaked and bursting out, and take the bottom
where the water stood it is mildewing and beginning to rot.
Q. Did you use your best efforts to keep. your damage as
low as you could ~
·
A. I did.

CROSS

EXA~IINATION.

Q. Mr. Byrd, how long have you lived at Mears or its
vicinity?

----

-~---
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A. All my life with the exception. of one year within a mile
of Mears. I don't liYe at Mears, I live at Mearsville.
Q. When did you build your store?
A. This Fall past four years ago.
Q. Of course, many years after the railroad came down 7
A. Yes.
Q. In your declaration your counsel have used the expression that your premises are situated in a basin. Explain
that?
A. I can't explain it, because I didn't think it was.
·
Q. Well, that is what it says. You say your
page 37 } store is about 75 yards from the railroad right of
·
way7
A. No, sir.
Q. IIow far did you say?
A. I said about forty yards possibly-No, what do you
mean the railroad right of way?
Q. Yes.
A. No, sir, I said possibly forty or forty-five feet.
Q. How far did you say from the culvert in questio~ f
A. Possibly 65 or 75 yards.
Q. Your building is the closest building to the right of
'vay at Mears, other than the station, isn't it f
A. Yes.
Q. How is your floor constructed with regard to the floor\vhat kind of floor have you?
A. Concrete.
Q. And is its concrete building?
A. Yes.
·
Q. And the porch floor is concrete?
A. Yes.
Q. Will you tell the jury, if you know, how far your porch
floor is above the level of the ground?
A. Well, it doesn't show it is far above. the level of the
ground now as it did when I built it.
Q. Ho,v far was it to the best of your knowledge at the time
of the rain ~
.
A. Possibly four inches.
page 38 ~ Q. Yon 'valk from your porch, concrete porch
floor right into your building, it is on the same
level, i~ it not 7
A. When I built that building it was further off from the
level of the ground, but I filled in 'vith cinders which makes
it look nearer to the level of the ground.
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Q. It had been raining prior to Saturday on this occasion,
you say?
·
A. Yes.
Q. Did it rain the whole day Saturday'?
A. I think so, yes,. sir; practically all day.
Q. Was it not a very heavy rain 1
A. At times it 'vas. -.
Q. Was it not a continuous rain?
· A. Well, I should say it was.
Q. Mr. Byrd, wasn't it one of the very heaviest rainfalls
you ever experienced there or any,vhere else 1
A. Well, take the week as a \vhole possibly it was, but clown
where I live I have seen as much water before as I sa\\r this
time.
Q. "'\Vasn 't the rainfall on Saturday throughout the day, as
I understand· you to say, both in volume and in its continuousness the heaviest rainfall you ever saw on any one
day!
A. I wouldn't like to say.
Q. You would not say, nor 'vould you deny7
A. No, sir, but I have seen a rainfall within a
page 39 ~ few hours much heavier.

The Court : What do you mean ; do you mean to say that
you have seen a rain within a given number of hours in
which more water fellY
A. I don't mean to say that more water fell than it did
on Saturday.
The Court : You had seen other rains which during the
space of a few hours there was a heavier rainfall than any
similar period during that dayY
A. Yes, sir..

Q. I would like to follow that up and ask you if you ever
saw a heavier rainfall continuously than you did at this time 1
A. I conldn 't say.
Q. The rain you refer to was during the hail storm prior
~hereto this year f
A.. Yes, sir.
Q. 1926, I mean f
.A. Yes, sir.
Q. And on that occasion tlH:~ culvert took care of the ''later
'vithout difficulty~
A. Yes.
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Q. When did you observe that there was going to be a
flow of water in your store~
A. I didn't observe it until possibly-I don't know-half
or three quarters of an hour before it came in and I wasn't
positive it was coming in then; I 'vas hoping it would reach
its height and not come in.
page 40 r Q. Your store faces Northerly on the only public road that goes through Mears 1
A. Yes, sir.
Q. Wasn't there a downpour of water going down that
road?
A. Yes, sir.
Q. A large volume of water, wasn't it~
A. There is a ditch-I have a ditch on each side of my
store that I had cut myself and it is a good drain, it is a
natural drain, and that 'vas taking care of most of the 'vater
on the East side of my store.
Q. That came from the East?
A. That came from the East.
Q. That 'vas coming down in a solid flow?
A. It was right much of a flow, Mr. Powell; I won't say a
solid flow.
Q. I mean a large flo'v of surface water coming down towards your storeY
A. You take it for possibly 200 yards past of me the water
that falls comes down that road and goes down these two
ditches I have cut to take care qf this 'vater.
Q. So you have built hvo ditches to drain your premis~s,
one on the Vl est side and one on the East side 1
.A. Yes, sir, to take care of the water that comes down
that road.
Q. That road runs up an incline, doesn't it?
A. Yes, sir.
page 41 r Q. Is there any second floor in. your store¥
A. Yes, sir.
Q. Do you live there1
A. No, sir.
Q. Yon live at 1\Iearsville f
A. Yes, sir.
Q. How do you get your goods up from tho lower floor
to the top floor¥
A. By elevator.
Q. Was that elevator running at that time?
A. Yes, but it is by man power only, not electric.
Q. No mechanical contrivance!
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A. No, sir.
Q. You say you sent word to 1\fr. Bonniwell to notify the
railroad authorities Y
A. I told him or sent word to him, I don't remember, because I was worried and I don't remember.
Q. And you can't say no'v which 7
A. No, sir.
Q. You didn't go down to the railroad that night~
A. No, sir.
Q. When did you next go down~
A. Sunday morning just after day; I stayed upstairs practically all that night.
.
Q. What did you find the condition of the water at the
railroad track at that timet
page 42 ~ A. It was rurining over the railroad ~nd J:ha<lto
wade this deep (indicating waist de~p) to get to·
the railroad, to go from the st'ore it.was_near .waist deep and
on the West side there is a house- and· ·Jot over there that
l\!Ir. Tappen occupies and I co~id ·walk with· these slippers
on and not get over them to get to hiS' house.
Q. Did you walk there Y
·
A. No, sir, I stood there and looked; I could have done it
but didn't do it.
·
Q. Did you see any water on the Western side of the right
of. way at allY
·
.
A. I saw some water but the ditches wasn't two-thirds full.
Q. Ate you referring to the ,railroad ditch or the Lee Byrd
taxed ditch Y
A. The one that runs parallel with 'the. railroad on the
West side; that wasn't two-thirds full· of water the next
morning when it. was running over the railroad· fron1 the
East side.
.
·
.
Q. Did you see any of the railroad people there at that time
besides Mr. Young Y
.
A. He was the only one that was anywhere up and down
there at that time.
The Court: This ditch that he has described as not being
two-thirds full was the railroad ditch running parallel with
the railroad and not the ditch with which the water connects Y
A. Yes, sir.
Q. Mr. Byrd, there is a public road crossing
South of Mears Station about how far?
A. Possibly 300 yards; from 300 to 400 yards.

page 43

~
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Q. The ditch you have referred to as on the Western side
of the right of way was on which side of this crossing Y
A. On the North side.
Q. Towards the station~
A. Towards the station right opposite my store.
Q. And I understand you to say there was no water on the
Western side of the right of way and you could have· walked
with your slippers on to Mr. Tappen's house?
A. Yes, sir.
Q. Well, of course you could have walked with them on.
A. I mean without getting over them.
Q. You state that the damage to your house amounts to
$500.007
A. That's the estimate I made, yes.
Q. Have you got any estimate here for that today?
A. No, sir, only I have witnesses here.
· Q.· You have not made any estimate of"·your own, yourselff
A. No, sir.
Q. How long did it take you to dispose of these goods that
were damaged and how did you dispose of them?
A. I disposed of most of them within a week, but some
middlings and corn and some rye and other seeds possibly it
was around Christmas and some of it is there yet.
Q. Is this the original paper that you have .of~
page 44 } fered here in evidence; that .is to say, was it taken
from the original book of entry or is tJ:lis the original entry itself 7
·
·
A. It is taken from the original book of entry; that is not
the original. You see I took each day's sales and kept .an
itemized account of it· and tl1en I put ·n all on this one aftei·
I got through.

The Court: If you sold a ton· of damaged hay for which
you could not. obtain yo~r reg~lar price, you mean you sold
it as damaged hay and kept 3: men;torandum of the difference
between what you had to sell for it in its damaged condition
and what it would_ha-v-e sold_for it it had no.t been damaged.·
That is the way this is made up?
_
· ·A. Yes, sir.
Q. I notice here in the itemized account that has been given
to me by your counsel seven bags of bran at: $2.40 per b.ag7
A. Yes, sir.
·
Q. $16.807
A. Yes, ·sir.·
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.Q. What was that price ~
A. Tliat was the selling price.
Q. That is what you were getting for that bran at that
timet
A. Yes, sir.
.
Q. And five tons of hay at $33.00 per ton?
A. Yes, sir.
Q. These goods that you have set forth here in
page 45 ~ this account in some instances nothing has been
ano,ved for at all f
A. Some of it "ras worthless; I gave it away or hauled it
out.
Q. That explains that.
A. I gave some a'vay and any way I could get clear of it.
I realized all I could but some of the stuff I couldn't get any
offer on at all; it was "rorthless.
Q. Did you make any other effort than just to retail it
out from vour store f
A. That's all.
Q. That is all the effort you made t
A. Yes, sir.
RE-DIRECT EXA1\IINATION:
Q. Mr. Byrd, you say you built this storehouse over :rour
years ago last Fall and have occupied it ever since. Prior to
that time did you have a building on this same lot?
A. Yes.
Q. What did you have theref
· A. An office building.
· Q. How long did that office building stay there f

The Court: Isn't that immaterial? Aren't you encumbering the record ~
Mr. Somers: We want to show that it 'vas built upon the
same l~v~l and wasn't bothered.
•

•

•

I

..

Q. How long did you occupy that office there Y
A. Possibly six years-six or seven years.

Q·. During these six or seven years did you
have any heavy rainfalls like this storm in question?
A. Yes, I did.
Q. Ho,v many?
A. I know of one very particular; it was in April, pos-

page 46
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sibly nine or ten years ago; I think we had just as heavy a
rainfall as we did at this time.
Q. Were the culverts kept clear?
A. The culverts were kept clear and I didn't have any
trouble with water.
Q. Did any water come on your land at all¥
A. I don't remember any at all; my office was six inches
off the ground.
Q. As the land was then 1
A. As the land was then and my house is on the same land
my office stood on.
Q. 1\fr. Byrd, there is a County road that runs parallel with
the railroad between l\:Iears and Bethel crossing, isn't there?
A. Yes.
Q. Are there any culverts running under this road Y
A. I wouldn't say; I don't remember.
Q. Are there any culverts running under the road from
Mears Station?
A. There may be on the West side ; I don't think so on the
East side.
Q. Are there not two 22 inch culverts along there somewhere?
page 47

~

Objected because not rebuttal.

A. Yes.
Q. Where are these two 22 inch culverts?
A. They ~ross the road that runs parallel with the railroad on the East side of the track from my store down to
Bethel crossing that crosses the road where the taxable ditch
is and then they enter into the culvert under the railroad.
Q. In other words, do I understand that the County Road
man has put in two 22 inch culverts to take care of the water
on the East side of the County Road and the water from
·
them runs into this culvery over the railroad 1
A. Yes.
Q. You said a moment ago that the water in the railroad
ditch to the West side of the track was not over two-thirds
full. How deep was the 'vater in the taxed ditch that the
culvert empties into at that time Y
A. That wasn't full either.

RE-CROSS EXAMINATION.
Q. Do you mean to tell the jury that you know of any ob-
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struction in the culvert on the Saturday night, of this culvert in question, of your own independent knowledge 7
A. I don't know positively; I think so.
Q. Do you know yourself, that is what I asked you Y
A. No, sir.

W. S. BONNIWELL.
page 48

~

Q. What is your full name T
A. W. S. Bonniwell.
Q. Where do you live?

A. Mears.
Q. What is your business?
A. I have a store at Mears and am also postmaster.
Q. It has been testified by Mr. Byrd that he either asked
you personally or sent you word to notify the Railroad Company about the water running i~ his storeY
A. Yes, he did.
Q. Did he notify you personally or did you get ~ord?
A. I think he asked me to call the depot and notify them.
Q. What time of the day was that Y
.
A. That was somewhere around seven o·'clock, maybe little after or a little before.
Q. On the Saturday in question?
A. Yes, sir.
Q. Did you notify the railroad?
A. I tried to get the depot but I couldn't get them.
Q. What depot did you try to get?
.
A. Hallwood, which was l'Yfr. Bailey's home.
Q. Who is Mr. Bailey?
A. He is track foreman.
Q. The man that has charge of the track that passes
through Mears Y
A. Yes.
.
Q. You tried about seven o'clock and couldn't
page 49 ~ get him?
A. I couldn't get Hallwood and I called 1\{r.. Nat
Taylor and told him to try to get him.
Q. Who is heY
A. He is a merchant at Hallwood.
Q. Do you know whether he got him T
A. I couldn't s'vear as to ~hether 1\tir. Nat Taylor to1d him
or not, but one of his hands, section hands, come down there
in about half an hour or probably three-quarters he was down
there and he also said Mr. Bailey notified him somewhere

a
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around seven u 'clock or a little after to come up to his house.
Q. The section hand ~
A. Yes.
Q. He was down there between seven and seven thirty t
A. About half past seven; anywhere from the time I could
phone there and the time it would take him to get down there;
I imagine Mr. Taylor must have notified 1Ir. Bailey, if he
hadn't he wouldn't have got down there so quick.
Mr. Powell: You imagine, but it is possible Mr. Bailey
may have come down on his own hookt
A. :hfr. Bailey came down afterwards.
The Court: The substance of that is .that this witness
infers that the message was received because of the response
and the appearance of one of the employees shortly thereafter.
A. And furthermore, Mr. Chesser came to me after he
came down and walked down the track probably
page 50 }- near to the Bethel crossing, the crossing South
·
of of the railroad, and came back and asked me
to notify Mr. Bailey and tell him to come down there.
Q. Mr. Chesser was the section hand that came down!
A. Yes.
Q. Was the 'vater running over the track then?
A. Yes.
Q. Did he do anything in particular when he came thereMr. Chesser?
A. No·, sir, it wasn't much he could do; he just walked
the track and ·come back a.nd told me to-I can't say whether
he did or did not, because I don't know it.
Q. He asked you to notify Mr. Bailey?
A. Yes, he got me to call Mr. Groton and I couldn't get
him and he- went over to Mr. Marshall's and called him and
at that .time I called }.llakemie Park and I suppose the night
agent answered the telephone and I told him he had better
notify Cape Charles and gave him the circumstances.
Q..What time. was that?
A. That was somewhere around eight o'clock, I imagine;
any how it was before what we call the nine o'clock train
come down, and Mr. Bull, or whoever it wasMr. Powell: Who is :hfr. Bull?

-- ___..
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A. The· night agent at 1\'Iakemie Park; he is the man I
called and told him to notify Cape Charles· in 1:egards to the
roads, and he made light of it and I called back and called
him again and I says, ''You can do as ·you please, I have
done all I can do, the 'vater is going over the rails
page 51 ~ very near three inches and has washed out on the
Western side of the track", and then Mr. Bull
called me baek in about fifteen or twenty minutes and told me
he had notified Cape Charles and had instructed the engineer- ·
man to go slow over this piece of road. ·
Q. Did }.1r. Bailey, the track foreman-when did he get
there?
A. Some·where about eight o'clock, probably a little before
or a little after, but anyhow maybe :.Mr. Dickerson, I imagine
it was, I don't know-what his name is-anyhow, the floating
gang both were down there before the nine o'clock train.·
Q. Did you have a conversation 'vith Mr. Bailey as to
'vhether or not the culvert was stopped up ~
A. I told him I thought probably it 'vas; I didn't kno'v
but I thought it was.
Q. What was the appeara~ce that made you think that 1
A. It 'vas no water going· through the culvert hardly on the.
Westward side of the track, nothing like as much as it should
be.
Q. What water was on tlw East side of the track f
A. Just running over the top of the rail.
Q. Wh·at did ~{r. Bailey say when you told him you thought
it was stopped up Y
A. He said he didn't think it 'vas.
Q. Did he make any examination?
A. He went down there and tried to punch away whatever
it was but I don't think he could get down there very far
at that time. ·
page 52 ~ Q. Were you down the next morning when it was
discovered the culvert was stopped up?
A. No, sir, they had done picked tl1at stoneMr. Powell: Do you know this to be a fact or did somebody tell you T
A. What do you want to kno,v, wl1at 'vas done?
Mr. Powell: When you saw them they had cleared the
culvertf
A. I don't think so; I said they had started picking the
stone between some few of the ties to let the water go through
the railroad track.
·
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The Court: And that is within your own knowledge and
observation 1
1
A. Yes, sir, I was right there and saw them do it.
The Court: Confine your statements to such matters as
are within your personal knowledge.
A. That's what I am doing.
Q. What time in the morning was that, ~fr. Bonniwell ¥
A. I suppose it was somewhere around ten or eleven
o'clock, probably.
Q. Did they have the gangs there then, the road gangs?
A. Yes, Mr. Bailey's men were there but I didn't see any
floating gang.
Q. Do you kno'v what time Mr. Bailey's men got there'
A. Some time that morning, I imagine.
Q. I asked you if you knew 1
page 53 ~ A. No, sir.
Q. Do you know when the 'vater commenced to
fall~

A. It commenced falling after they got them stones picked
out from between the ties.
Q. Was anything else done to cause the water to fall that
you know of personally~
A. No, sir, I didn't see them clear the culvert or work any
at all on the culvert; I don't know 'vhat they got out of the
culvert.
Q. Did you. go· down and look at the culvert again that
day?
A. After the water had fell I went down there.
Q. What was the appearance-,vas the water flowing
through on the Western side?
A. Yes.
Q. S~te to the jury what the difference was?
A. The water was flowing over there freely Sunday morning after they picked the stone. Of course, I didn't see them
clean the culvert out and don't know whether there was anything in the culvert, but the water at that time, after they
had picked these stones out and let it go across the railroad,
the water then was running through the culvert.
Q. Was there any difference in the 'vay the water was
flowing through the culvert in the morning and the night before when you went down there with Mr. Bailey and looked
at it?
A. I saw it was running more freely in the morning than
it was that night.
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Q. Was it a great deal of difference?

A. It was right smart difference, because the
water had dropped down considerable at that time.
Q. How lqng was it after that before the water had all
dropped off?
A. Well, as I said before, getting the stones out and letting
it run across the track; the culvert, of course I said I didn't
see them clean the culvert out and don't know anything about
that, but it wasn't long, maybe two and a half or three hours,
before the water was running down to normal.
Q. You say you keep store there f
A. Yes.
Q. Did the water back up to your store?
A. Yes, sir, came up through the floor.
Q. Came up through the floor 7
A. Yes, sir, and my daughter and wife and some of the boys
kept sweeping it out.
Q. How; high is your store above the ground Y
A. Somewheres around t''renty inches probably; it has got
two of these concrete blocks and the sills and sleepers and
then the floor?
Q. Did you go in Mr. Byrd's store after the water had
subsided?
A. Yes, helped clean it up.
Q. Did you look over his stor.k that 'vas stored in there Y
A. Yes.
Q. Can you sa.y whether or not it was damaged?
page 55 ~ ·A. Yes, a right smart of it was damaged.
Q. You, of course, don't know in detail what
the damage was?
A. No, sir.
Q. Have you looked at the building since?
· A. I have not taken any close examination of it, no, sir.
Q. Could you say anything about the damage as to that?
A. No, sir, I couldn't tell you anything about the damage,
or nothing at all.

CROSS EXAMINATION.
Q. Mr. Bonniwell, how far is your store to the Eastward
of Lee Byrd's premises~
A. If I could get the width of his lot I could tell you.
Q. Give it to us approximately.
A. Somewhere from 35 to 40 feet.

~-~--
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Which side of the County road are you on?
On the Southa.rd side.
Just the same as his?
Yes, on the same side as his is.
_
Q. How many steps have you got to your store to get ~
your storeY
A. Three.
Q. You rise up on three steps and then walk in?
A. ·Yes, sir, of course the top step comes up under the door
sill, like that.
Q. The purport of your testimony is that you were requested by Mr. Byrd to get some word to the Railroad people
at Hallwood 7
page 56 } A. Yes, sir.
Q. And you undertook to do that Y
A. Yes, sir.
Q. And failing to get word to them you left word at Nat
Taylor's!
A. Yes, sir.
Q. Naturally you could not say of your own lmowledge
that Nat Taylor delivered the message?
A. No, sir.
Q. 1\fr. Chesser came down 7
A. Yes, sir.
Q. How long afterwards was it that Mr. Bailey came down~
A. As I said a while ago, I imagine it was somewhere
around eight o'clock when he came.
Q. James or Lewis Bailey!
A. Lewis Bailey.
Q. He is the section foreman'
A. Yes.
Q. Did you meet him Y
A. No, sir, I didn't mett him at all. I went out there backwards and forth to see about how the 'vater was running and
I had on hip boots, and I was walking back and :forth seeing
about high the water was rising.
Q. And the time you saw him down there was one of these
times you walked out there'
A. Yes, sir.
Q. You say he made an examination of the culvert in your
presence¥
·
page 57 } A-. No, sir, I didn't; I said he tried to walk down
there. Whether he made any effort, I wasn't down
there to see.
Q. You didn't see him at all f
Q.
A.
Q.
A.
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A. I saw him, but I didn't see him down to the culvert
·
examining the culvert.
Q. He told you he didn't think there was anything in the
culvert-that is what you testified tot
A. Yes, sir.
Q. And I understood you to say he made an effort to find
outY
A. No, sir.
Q. On the night in question was there any water over on
the Western .side of the right of way~
A. No, sir. Well, of course, if I said it was not any I would
be telling something was not right; of course there was somebut nothing like as much. vVe were going on the Western
side of the track most anywhere until the water commenced
running over the track with slippers 011 and not get your feet
'vet.
Q. Was that a rainy day and rainy night t You ha.ven 't
said a word about that.
.
A. Well, sir, I think it was.
Q. What sort of a day and night was it¥
A. It 'vas a rainy day and rainy night.
Q. Wasn't it a rain of unusual intensity and volumef
A. At times, yes.
'
Q. Do you remember having seen many more as severe that
lasted as long as that f
page 58 ~ A. No, sir.
Q. It didn't rain altogether on the Eastern side
of the right of way-some of the water fell on the Western
side, didn't it?
A. Yes, the '".ray it looked it did.
Q. How long did it rain!
A. It commenced raining Wednesday or Thursday and
rained off and on all the week.
Q. What time did it begin to rain on Saturday and what
time did it continue 7
A. It began to rain Saturday morning but our hardest rain
we had in the afternoon.
Q. Wasn't that the hardest rain you ever sa'v to rain as
long as it did Y
·
A. I don't kno'v; I have seen it rain just as hard at times
but not to last as long as it did.
Q. So to last as long as it did it was the hardest rain you
ever saw~
A. Yes, to last as long.
Q. In spite of that and in spite that some of the water was
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falling. on the Western side of the right of 'vay, you mean to
say you could 'valk down there without getting your feet

wet7
A. Not the next morning.
Q. When?
A. That night-Saturday night. I said you could go up
to Mr. Tappen's house.
Q. It was raining a flood then, wasn't it1
page 59 ~ A. Not Saturday night about eleven o'clock; it
was not at ten o'clock.
Q. It had rained all day Saturday?
A. Yes, sir.
Q. The hardest rain you ever saw to last as long as it did,
yet you could walk to Tappen's house without getting your
feet 'vet on Saturday night7
A. Yes, sir.
HENRY R. CHASE:
DIRECT EXAMINATION.
Q. Your name is Henry R. Chase1
A. Yes.
Q. Where do yoll. liveT
A. On the road from Bloxom to 1\IappsviJle.
Q. As a matter of fact, you live facing the Mearsville road'
A. Yes.
Q. What relation are you to ~Ir. Lee Byrd, the plaintiff~
A. He married my daughter.
Q. Mr. Chase, do you remember the rain in question that
occurred about August 21st, 1926?
A. Yes, sir.
Q. I wish you 'vould tell the jury exactly what you kno'v
about that and about this case?
A. It was an awful pond of water around Mears, in the
vicinity of Mears.
page 60 ~ Q. Did you go down there Saturday?
A. Yes, Saturday afternoon very near nigl1t,
about six thirty or seven o'clock.
Q. Wl1at did you find the circumstances around there to
be7
A. I found plenty of 'vater and it was a right distressing
time in Mr. Byrd's store when I got there.
Q. How much water was on the East side of the track, adjacent to the track, along the County road 7
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A. I just don't kt;Low; I walked down the road along by
the right of way and it was, I suppose it must l1ave been two
feet in the road then. I was in a hurry and I heard hii:n
calling for help to save his goods and I was on my way to
help him out.
· ·
.
Q. Did you go to this culvert in question that is supposed to
take care of the water there~
A. Not then.
Q. When did you go there?
A. I walked down there about 12 o'clock that nigl1t, I
.guess.
Q. At that time how high was the water on the East side of
the track?
A. It was running at that time over the rails.
Q. Then it was over the culvert in question~
A. Oh, yes.
Q. Did you go to the West side of the track where the culvert comes out into the taxed ditch'
A. Yes, part of the way it was 'vasl1ing over on the West
track.
Q. What did you find to be the circumstances as
page 61 ~ to the ·water running into the taxed ditch through
this culvert?
A. I couldn't tell it was n1nning; it was night and I couldn't
see it running; it was sweeping all over the track and I just
couldn't tell whether it was any running through there or
not.
Q. Did you go back the next morning f
A. Yes.
- Q. What time 7
A. I would think between nine and ten o'clock; I just don't
know the time.
Q. Did it rain much between 12 o'clock Saturday night and
the next morning?
A. I don't think so; I went home and went to bed about
one and I don't know what it done until day.
Q. Was it raining at one o'clock?
A. Very little.
Q. Was it raining or c.lear the next morning¥
A. Clear,. I think.
Q. You 'vent on back to this ditch?
A. Yes.
·
Q. What did you find to be the circumstances there on the
next morning about nine o'clock?
A. There was quite a bunch of people there and I think
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they were discussing the matter of the pots being closed up,
and I walked up to Mr. Bailey and told him they must be
closed up because you couldn't see any signs of the water
going through and he said they were not because he had a
man there.
page 62 } Q. Did you s~e the West side then ~
A. Yes.
Q. Could you see any water going through Y
A. It might 4ave been a little but not of any acco~t. ·
Q. Was any effort made to find out 1vhether these culverts
were closed up Y
A. Yes.
Q. Who did itY
A. Mr. Lee Davis brung a rake down there but whether he
used it in fishing them ties out or not I won't say; I know
he brung the rake and probably he might have found the
tie.
Q. What did you find to be the condition of the culvert
on the East side of the track?
A. I think, as far as I know, they were all clear.
Q. I don't mean the West side, I mean the East side?
A. I couldn't tell; the water were all up over it; You
couldn't see any water running down until the ties were
pulled out.
Q. Were the ties in the culvert Y
A. Yes, sir.
Q. Was the culvert stopped up to keep the water from running through it Y
Objected to as leading.
Q. What was the condition of the culvert on the East side
of the track with reference to any obstruction in it?
A. It was all under the water and it was not any
page 63 } water going through that I could tell.
Q. In other words, state to the Court and jury
whether or not there was anything in this culvert on the
East side of the track ~ ·
A.· Yes, it was blocked up with ties in front of it.
Q. J~st show the jury, if you don't mind. Take for granted
this is the culvert, take that pensil and show the jury just
how these ties were Y
·
A. I don't know, Mr. Somers, as I can well do that, because these ties were under water until they were fished out
with this rake and I couldn't see the condition of the ties
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under the water, but when they pulled these ties out, some
they pulled out and some 'vent through and it cleared up and
you could see the water going out. For me to see the condition of these ties, they were under the 'vater and I couldn't
see them.
Q. You say some went on through to the West side¥
A. Yes.
Q. Howmanyt
A. I just couldn't tell; when they cleared up they 'vent
with a rush and I conldn 't say.
Q. Do you know how many they pulled out from the East
side?
A. They pulled out one and had to send for a rope to pull
it out, but 'vhether any more I wouldn't say.
Q. Mr. Chase, after they loosened these ties up wl1at happened on the West side of the track with reference
page 64 ~ to the water?
A. The water soon dropped and there was a
whirling in front of this culvert as big as a flour barrel.
Q. What time of the day would you say these ties \Vere
taken out and loosened up and the culvert cleared 1
A. I shoulcf say nine thirty to ten o'clock, to the best of
my knowledge.
Q. How long after that before the water dropped and left
Mr. Byrd's store?
A. Well, I think we got down til ere about three o'clock
and the porch was clear; of course there \Vas some water in
the house, it couldn't all run out, but I think .,vhen W{~ got
there the porch was clear, some,vheres around three o 'dock.
Q. Did Mr. Bailey, the section foreman, make any attempt
at all to get this obstruction out of the culvert 1
A. No, sir, he said they \veren't stopped up until tl1ey come
with the rake.
.
Q. Did he make any effort to even examine the culvert?
A. No, sir, not until Mr. Davis brung the rake and he
found the ties.
Q. Mr. Chase, l1ow often have you been going from your
home to Mears prior to tl1a.t occasion?
A. Right often; sometimes twice a day and other times
maybe, for a day or two I didn't go down there.
Q. Do you lrno'.v whether there were any cross ties left
by the Railroad Company on the East side of their right of
way~

A. Oh, yes,
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Q. How many between that crossing and Mears 1
A. I couldn't say; they stayed there quite a
'vhile; on one occasion I seen the public hauling them away
from there; they w·ere lying there 'vorthless and I suppose
·
the officials gave them to them.
Q. II ow were these ties left, were they piled up¥
A. Seemed to be pulled out and hove down there, that was
·
all there was to it.
Q. Hove down where¥
A. In this ditch or gutter.
Q. How high 'vould the water have to rise before these ties
would float down to the Lee Byrd ditch 1
A. I would think in 12 inches they would go all right.
Q. And how long would you say these ties had been left
there in that shape prior to August 21st?
A. I just couldn't tell; I don't know.
Q. Very long?
·
A. I suppose they had been there this Summer, two or three
months for all I know.
Q. Was this a right heavy rain 1
A. Yes, a big rain.
Q. Have you ever seen as much water at your house before
as this¥
A. Yes.
Q. vVhen?
A. I just don't remember the dates but I think
page 66 ~ the time in lVIay the hail storm come I think we harl
as muclr; there was more around my place when if
ceased raining on the earth than it was at this time-I mean
around my place.
(~. You live at the head of this Bethel-l\fearsville road 1
A. Yes.
Q. How far from the station?
A. About 500 yards from the crossing.
Q. Does that drain in this Lee Byrd ditch?
A. It does after it strikes out on the North side of the
road; on the other side it may run the other way, I wouldn't
say positively.
Q. Did you talk with Mr. Bailey after these ties were removed?
. A. I told him I thought he was rosponsjble for the damage
been use of his neglect.
page 65

The Court: Is that proper evidence, the opinion of this
witness as to w·ho is responsihle for the damage? . Ask your
questions properly.
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Q. Did you talk with 1\tfr. Bailey about these cross ties being
left there so they would float in the culvert, if so, 'vhat did
he say?
A. I don't know as I did; I have no recollect~on.
Q. ~Ir. Chase, did you go in the storehouse to see anything
about the damage there to l\fr. Byrd?
A .. I was down there from six thirty or seven o'clock, helping him work, until probably eleven.
Q. How high did the water rise in his store?
page 67 ~ A. About twenty or twenty-one inches, I think.
Q. What damage did it do him?
A. I couldn't tell you that, it looked to me like they 'vere
all damaged.
Q. Will you state to the jury what was damaged there?
A. It was all kinds of seeds and flour, corn meal, and such
stuff as he carried, of course, I am not familiar with it.
Q. What damage, if any, has been done to his storehouse
by this water?
. A. I am not calculated to estimate that damage.
Q. I don't mean the value of it.
A. It looked like a right smart damage by the condition of
it inside.
Q. W}Jat part of the building was damaged?
A. All of that ceiling, that is practically all damaged, practically ruined as far as the "rater went up it, you know.
Q. Now, then, the next day, Mr. Chase, you said, I believe,
·there was no water going through this culvert the nest m.orning and none you could see Saturday night. What quantity
of water was on the West side when you went down there
that night?
A. I don't know; it was a terrible lake of water.
Q. I don't mean the East side, I mean the West side 7
A. I never noticed it until eleven o'clock.
Q. Saturday night f
A. Yes, I walked over there and yon could see 'vater, of
course, beside the railroad track, but it 'vasn 't any 'vater on
the land that you could see.
page 68 ~
CROSS EXAlviiNATION .
. Q. Mr. Chase, ho"r did you go to your home-front your
home to Mears station this time when you went down~
A. On the Saturday night 1
·
Q. Yes.
A. I went straight down the road to the right of way and
walked down t0 the station.
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Q. That is the first time you went do,'\TJl that afternoon?
A. I may have been there in the morning part of the day.
Q. I mean that night?
A. Yes.
Q. You 'valked right by this culvert then?
A. No, I walked down the road and the road was beside
the right of way and the culvert was under the track.
Q. The road that you are referring to is a road no longer
a County road that runs close to the right of way on the East
side North and South?
A. Yes.
Q. And of course the culvert in question you pass~d close
to-not far away~
A. Not so many yards away, of course.
Q. How far would you tell the jury that road is from the
right of way?
.
.
A. This road adjoins the right of way, I think, and then
from the right of way to the track it isn't very
page 69 ~ far.
·
Q. Was it raining then?
A. Raining a little, yes, not heavy like it had been before.
Q. What time of the night was thatt
A. Six thirty or seven o'clock.
Q. How high was the water up on the embankment of the
railroad?
A. You have just asked me too much, for I was in a hurry;
I understood· the condition of the store and I don't know
as I noticed it.
Q. What did you have on your feet?
A. Bare feet.
Q. Ho'v high did the water come up on you?
A. At times it would strike me up here (indicated half
way between the knees and waist). I don't mean it was that
deep all the way.
Q. Did you stop at the culvert at that tim.ef
A. No, sir.
Q. Paid no attention to it?
A. No, sir.
Q. Have you ever seen as hard a rain for as long a time
as that rain was?
A. I have seen as much around my place.
Q. Have you ever seen as hard a rain as that 'vas last as
long as tha.t did?
A:· I don't know as I did.
Q. Ho.w old are you 1
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A. 64 next month.
Q. What were the conditions around your home!
A. Had some water but I had seen more when
I left there that afternoon.
Q. Ho'v was it when you got back t
A. Wasn't any practically.
Q. Was it actua.lly raining when you \Vent down to Lee
Byrd's store f
A. Some but not raining hard like it had been.
Q. You say you saw no surface \Vater over on the Western
side of the right of way~
.A. I didn't loQk at that time.
Q. It might have been there?
A. Might have been; at that time I didn't look; later I
looked.
Q. When was it you saw these people at the culvert Y
A. The next day about nine thirty or ten o'clock.
Q. You fix it at nine thirty or ten o'clock l
A. I think so.
Q. Who was there f
A. I couldn't name them; it was quite a bunch of thmn.
Q. Did you go to the culvert that night at all 1
A. I went by it.
Q. Did you stop by it and examine itf
A. I think I walked down the track about eleven o'clock to
where the track walker 'vas.
Q. Were you going home from Lee Byrd's store then ?
A. No, sir, not at that time; I went back to the
page 71 ~ store.
·
.
Q. Can you tell the jury that there was no wa.ter
running through the culvert at that time?
A. If it was I couldn't tell it, to amount to anything.
Q. But you paid no attention to it that night f
A. No, sir, you couldn't do it then because the 'vater 'vas
running over the rails.
Q. The next morning wl1en you went there you sav ~fr.
Lee Davis had a rake1
·
A. Taken a rake; he come out as I "rent along and we went
down together.
Q. When you got to the culvert tell us what happened with
regard to these ties?
A. They hooked in there with the rake and found the.ties.
Q. Can you tell the jury how many?
A. No, I couldn't.
Q. You couldn't tell if there was more than hvo¥
A. Yes, I think I could.

page 70
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Q. But you couldn't tell where they 'vere located, could
you?
A. My judgment is they were across the mouth of the culvert.
Q. Did you take hold of them?
A. I don 't recollect I did.
Q. Could you see them before they were pulled out?
A. No, sir.
Q. How high was the water at that time?
A. It was running over the track.
Q. How far down was the mouth of the culvert
page 72 ~ from the top of the track ~
A. I have never particularly noticed that but I
would suppose it 'vould be eighteen inches, more or less; I
just couldn't tell.
Q. When you tell the· jury that these ties were across the
mouth of the culvert, you don't know that, do you f
A. I kno'v they were pulled out.
Q. Oh, yes, but can you tell the jury you know they were
across the mouth of the culvert·¥
A. I know sornetliing was.
Q. Why?
A. Because it 'vas not giving any signs that there was anything going through it.
Q. In other words, no water going through the culvert at
all?
A .. Not that I could tell.
Q.· Did you go to the other end of it?
A. Probably I did; I was down there quite a while.
The Court : Do you remember whether you did or not?
A. Going over and looking· there I don't know as I did.
Q. Ho,v could you tell whether the water was going through
or not?
A. I could tell by them hauling on the ties.
Q. You could tellA. No more than a leak, of course there might have been
some leaking through.
Q. Do you know the size of that culvert1
A. Thirty inches.
page 73 ~ Q. Do you know the size of the railroad ties?
A. No, sir.
Q. So when you tell the jury that these railroad ties were
stopping that culvert completely you are only telling them.
something you don't know?
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A. I couldn't see the ties but I knew it was something in
there to stop the water.
Q. And that is all you do know about that~
A. I know they pulled them out after a while.
Q. But you can't tell the jury how many?
A. No, sir.
Q. One tie went through the culvert?
A. Yes.
Q. Do you know what sort of ties they \vere ¥
A. No, sir.
Q. You don't know whether they were new ties for work on
the 1·ailroad or not?
A. Oh, no, sir, but by passing there they looked to me like
old ties, hut I wouldn't say they were, I hadn't gone and
examined them.
Q. When you went down to lVIr. Byrd's and looked at his
stock tha.t \Vas Sunday?
A. The next day, Sunday, yes.
Q. You made no effort to form an estimate of his darnage?
A. I couldn't do that.
Q. And you don't mean to testify to that, do
page 74 ~ you?
A. No, not about the damage.
Q. How long did you stay at tl1e culvert after, as you say,
the ties were taken from it?
A. Not a great while; I couldn't just tell the time.
Q. Was it an hour?
A. I don't kno\v that it was; I wouldn't say, because I just
..don't know how long· I stayed there.
·

LEE DAVIS:
DIRECT EXA1\1INATION:
\
Q. What is your full name?
A. Lee F. Davis.
Q. Where do you live?
A. Mears, right there at the crossing.
Q. What crossing?
A. You might say Bethel crossing.
Q. That is the crossing that is South of tl1e crossing that
crosses right in front of 1Ir. Byrd's store?
A. Yes.
Q. Ho,v far South of the culvert that is in question do you
liveY
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A. I suppose about 300 yards ; I judge that.
Q. There is a road that runs parallel to the right of way
right from the crossing where your house is located to Mr.
Byrd's store, isn '.t it?
A. Yes, sir.
Q. On the day that the water came into Mr.
page 75 ~ Byrd's store, can you tell the jury what time the
water started to rise T
A. Well, I 'vas down there in the afternoonQ. At 1\{r. Byrd's store, you mean?
A. Yes. Nofparticularly in Mr. Byrd's store. I know I
came from J\fr. Marshall's store and came right on home.
Q. What time of the day?
- A. Between four and five o'clock, I suppose.
Q. Had the water -started to rise then T
A. In the ditch, yes.
Q·. Had it then been raining all day or not T
A. Well, off and on.
Q. Was it raining a.t that time~
A. I think it was, lightly.
Q. Was there any water standing on the road at that time~
A. Well, about in places, yes.
Q. Had it commenced to bank up from this culvert'
A. I don't have any recollection.
Q. Wben you ''rent home?
A. No, sir, I don't know.
Q. State to the jury when you noticed the water 'vas rising?
A. A short .time after I "rent home, it may have been half
an hour or an hour, it began to rise and kept on rising, still
I didn't go down to 1\{ears any more that night.
Q. Did you go to 1\Ir. Byrd's store that night at all?
A. No, sir, never left home.
Q. Why?
page 76 ~ A. I had all I could do to attend to around my
home there.
Q. Your property was flooded too!
A. Yes, sir.
Q. As a matter of fact, you have brought suit for damages
to your property?.
A. Yes, sir.
Q. Did you go down the next morning?
A. Yes.
·
Q. What time the next morning did you ·go down?
A. I would judge betwixt nine and ten o'clock.
Q. What was the condition of the track at the culvert when
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.you went down there, particularly with reference to the
waterY
A. When I wei\t out to the track everything was floodP.cl
arolmd my house.
Q. You live on the East side of the track~
A. Yes. It 'vas not so much on the Western side, because
it looked furu1y to me seeing· a great body of water around
my house and not much on the Western side, so I went down
there and taken a long handled rake, went along as Mr. C11ase
did, and 'vhen I got there Mr. Bailey 'vas stand~g there,
and I said, "This tubing is stopped up" and he said, "Oh,
no, I don't think so'', so I began to reach do,vn there with
my rake, long handled rake, and struck these ties. Well, ~Ir.
Lewis Taylor, he takes the rake then and rakes these ties~
up, one that I lmow was rig·ht across the tubing like this.
Q. Yon mean the culvert f
page 77 ~ A. The culvert, yes. And ~Ir. Bailey sends up
to Mr. Clarence W esselis and gets a hawser a.nd
somebody thro"rs a half hitch around this tie and 've pulls
it out.
Q. Why was it necessary to put a rope around this tie¥
A. Yon couldn't break it loose with the rake.
Q. What 'vas holding it?
A. The pressure of the water, I suppose.
Q. How many did it take to break it loose?
A. T'vo or three; I coulcln 't sa.y ho'v many, but I kno'v
as much as two head.
Q. When you got, that tie out 'vhat happened~
A. It become a big 'vhirling there.
Q. Can you say ho'v many more ties were there 1
A. It was one more r know of.
Q. What became of that T
A. Tl1at went througl1.
Q. What about the whirling, w·as there any 'vhirling before
you pulled this tie out¥
A. Not that I noticed.
Q. Before you pulled that tie out did you notice the \Vest
end of the culvert, 'vhether any water was going through 1
A. I don't have any recollection.
Q. And I believe you said it was not whirling at the East
end before you pulled the tie out¥
A. No, si1-;-, not that end.
Q. Ho'v big was tl10 whirl after ·you pulled the
page 78 ~ tie out ~
A. It appeared to be ad big as my body.

~-------
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Q. Was there any rush or roar of the water 1
1\tfr. Powell: .A.sk him what there was.

Q. What was the effect of the other end when you pulled
these ties out 1
A. In a very short time the water popped up like that air
Q. You mean the water popped up1
·
A. Yes, it just shot up like that.
Q. Was th.ere any differenc-e in the sound that you could
tell whether any more water was running through~
A. Yes, you could go to the other end and tell it by the
road of the tubing.
Q. Can you tell us anything· about how fast the water fell?
A. I suppose I stayed down there a. half or three quarters
of an hour and then walked on down the track towards n1y
home. vVhen I left the water was just to the edge of the
porch, the outer edge next to the railroad, and when I came
baek it was very ncar the sill; it fell to the sill, it may have
been half or three-quarters of it.
Q. What is the width of that sill¥
·.A. Six inches.
Q. What time did it stop raining that night?
A. It wasn't raining so much at one o'clock.
Q. '¥hen 'vas the water at its highest 1
A. At one o'clock.
Q. How much did it fall from one o'clock until
page 79 ~ next morning when you 'vent down to the culvert
with the rake f
A. It fell hvo inches. It was right to the edge of my porch
the next morning and the poreh has got a two inrh slant.
Q. It fell from one o 'elock in the morning until nine o 'elock
the nest morning two inches 1
A. Yes, sir.
Q. That would be in eight hours it fell two inches?
A. Yes.
Q. And after you got the ties out it fell about six inches
in a half to three quarters of an hour~
A. Yes.
Q. Then ho'v long was it before it all drained offf
A. I would suppose he tween three and four o'clock, som~where there about.
Q. If ow long have you been living at ~fears 1
.A.. Five years this Christmas.
Q. Have ·you ever seen any hard rains there before?
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A. Yes.
Q. Have you ever in your experience seen as much water
fall there before as at this time?
A. No, sir, not rising there; I can't say about the falling.
Q. I mean the falling 1
A. You take the time of the hail stor1n, it hailed and rained
for 35 minutes and I think that was the most water for the
length of time that I ever saw; it just rained and hailed for
thirty-five minutes.
page 80 ~ Q. Have you ever seen any continuous rain that
anywhere reached the proportions . that this one
didf
A. I don't have any recollection.
Q. To refresh your memory, the one that happened bout
ten years ago 1
A. I remember that rain and I know it rained continuously
for some time, but how long I wouldn't like to state.
Q. Are you able to state whether or not that was as hard
a rain as the one we had at this time?
·A. I would think so at that time.
Q. Was t.here any trouble at the culvert at that time, or
did the culvert carry the water off all right f
·
A. I wasn't up there then.
Q. Have you since you have been there seen an occasion
when there was any trouble '\vith the water at this culvert?
A. Yes, sir.
Q. Do you know about the c.ross ties that have been spoken
of¥
A. Yes, sir.
Q. Where "rere these cross tics placed?
.A. They seemed to be the most of them all up and down
the right of 'vay do,\rJl the edge of the ditches, some of them
slanting the railroad and some of them lying do'vn two or
three together.
Q. The ditch you speak of is the ditch that runs_ parallel
to the right of way and empties into the T. I.. ee Byrd ditch?
A. That runs from my house, wLat you might
.
page 81 ~ call the right of way ditch.
Q. And some of the ties ""ere lying in that and
some were one end in it?
A. Yes ..
· Q. How long had these ties been there?
A. They had been there ever since !\{arch I know of off and
on.
Q. Are these ties there now~
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A. No, sir, not that I see.
Q. "\Vhen were they moved 1
A. Shortly after the rain.
Q. How much water would have to rise in the right of way
ditch to float these ties 1
A. I should think twelve inches.
Q. Do you kno'v the size of these ties?
A. No, sir, I do not; never measured them.
CROSS

EXA~IINATION.

Q. Mr. Davis, you were do,vn at Lee Byrd's store on Saturday afternoon, were you not ?
A. Yes, I 'vas down to Mr. Marshall's; I wouldn't say I
was in 1\fr. Byrd's store.
Q. You were down at Mearsf
A. Yes, sir.
Q. Of course you go to 1\fears up and down this same road
that runs parallel with the right of "ray by the culvert in
question?
A. Sometimes I do and sometimes I take the railroad track.
Q. In any event, you have to go right by the culvert?
A. Yes, sir.
page 82 ~ Q. I don't know whether you said what time
you went do'vn to Mr. l\farshall 's that afternoon.
Will you repeat that?
A. I don't remember what time I went down tl1ere, because
I go down there two or three times a day, living close by
there.
Q. All day long on Saturday it had been raining?
A. Well, off and on.
Q. Yon won't say how many times yon had gone down
there this Saturday?
A. No, sir.
Q. ·Wben did you return home finally?
A. I 'vould suppose between four and five.
Q. Was it raining then?
A. Yes, a little; not as hard as it had been.
Q. The truth is that it had been raining hard off and on
all day?
A. Yes.
Q. Can you tell the jury which way you went home?
A. I WE'nt the old road. ·
Q. Ho,v l1igh up 'vas the water a.t that time?
A. I don't kno'v; well, the water was just about to get over
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the road; you could go down it, over the main road at places;
some places it wasn't and son1e places it was.
Q. And that was ·when?
A. Between four and five.
Q. And you stayed home all that afternoon1
A. Yes, all that afternoon and night.
·
page 83 ~ Q. You didn't go back at all¥
A. No, sir, not that night.
Q. When did you discover that there was an unusual accumulation of water around your premises?
A. Probably around about dusk.
Q. But still you didn't go clown any more¥
A. No, sir.
Q. Did you go outside of your premises 1
A. No, sir.
Q. Did you go out to the railroad right of way at all t
A. That night f
Q. Yes.
A. No, sir.
Q. Stayed right at home V
A. Yes, sir.
Q. Was it raining at that time?
A. Like it had been: shower and slack up a little.
Q. Had you seen as much water around your premises before as that was f
A. No, sir.
Q. Never had f
A. No, sir.
Q. Was there anything unusual about that, about the quantity of water there around your house¥
A. I don't understand you.
Q. If you hadn't seen anything likQ that before,
page 84 ~ wasn't that an unusual thing·¥
A. Yes.
Q. Didn't it arouse any disturbance in your mind?
A. I didn't know what was going to take place.
Q. Was it raining then?
A. I answered that question once.
Q. At this particular time, I mean?
A. Yes.
Q. You didn't go out until the next morning1
A. No, sir.
Q. Then you went down to this culvert ~
A. Yes, sir.
Q. I-Iow high 'vas the water on the railroad track when yon
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'vent down the next morning between nine and ten o'clock?
A. It was running over behvist the rails and the ties.
Q. Can you tell the jury who was down there at the time
besides Captain Chase, l\{r. Bailey and yourself?
A. I know l\tfr. Lewis Taylor was and several more, but
to call them I couldn't do it.
Q. Did you observe the condition of the Western end or
the outlet end of the culvert at that time-did you notice
that?
A. I don't have any recollection.
Q. You can't thro'v any light on that"?
A. No, sir.
Q. You referred to these ties that 'vere along the railroad
right of way: can you tell the jury whether they
page 85 ~ were new or old ties T
A. I couldn't say but I think they were ne'v ties.
Q. You passed along there frequently from your home to
the village of l\Iears, didn't you, almost every day T
A. Sometimes I did and sometimes I didn't.
Q. Isn't it a fact that the R.ailroad Company was at that
time putting in ·ne'v ties between Bethel Crossing and the
Station-hadn't they just put in some new ties¥
A. I don't remember.
Q. Can you tell the jury that these were not new ties that
were there along the right of way 1
A. That they were not ne\v ties ?
Q. Yes.
·
A. I think there were some of both ; they were strewn there
since March.
Q. Do you kno\v that they were not nmv ties f
A. I know it was some of botl1.
Q. Did you notice the ties that were taken from the culvert?
A. Not so much.
Q. "\Veren 't they new ties¥
A. I couldn't say about one of them.
Q. Tell the jury about the other one?
A. We pulled that out.
Q. Wasn't it a new tief
A. I imagine it was.
Q. Do you know anything about the weight of
page 86 r ne'v ties?
A. No, sir, I know about old ties.
Q. I didn't ask you about old ones.
A. If you hadn't handled new ones you wouldn't know.·

... 78

Supreme Court of Appeals of Virginia

Q. And you tell the jury that the tie that came out of there
was a ne'v tie to the best of your kno"rledge 1
A. I think it was.
Q. Do you recall whether y::>u sa-w any of these ne'v ties
floating in the waterf
A. Yes, I have.
Q.

When~

A. I have seen them up and do'\\11 there when they 'vould
throw them off in these ditches; they would be floating with
12 or 13 inches of water in this ditch.
Q. And you have seen thatf
A. Yes, sir.
Q. New ties?
A. Yes, sir.
RE-DIRECT

EXA~1INATION.

Q. Tell the jury why you didn't leave home that night?
A. It was such a distressing time around there I couldn't
leave.
Q. You mean around your own home?
A. Yes.
Q. Distressing, how?
A. With tlie water coming up there, the chickens, trying
to save them, and there was the hogs and mules in bad shape,
water rising up in them and \vater coming up in the house,
I even had to catch our chickens and put them
page 87 ~ in the corn stack, yes, sir, and it come t}_lrough my
parlor floor.
"'\VARNER YOUNG:
DIRECT EXAlVIINATION.
Q. What is your name?
A. Warner Young.
Q. Where do you live?
A. About half a mile North of Mears.
Q. You reside at your father's home near White's crossing?
A. Yes, sir.
Q. And you teach school at Temperanceville·?
A. Yes, sir.
Q. Were you at ~fears on this Saturday in question, August
21st, and Sunday, August 22nd, last year?
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A. Yes.

Q. What was the condition of the territory with reference
to the water on the East side of the track at that time?
A. I went out there about five thirty Saturday afternoon
and I just could wade to the store and vthen I got there they
were storing micldlings and when we got through the water
'vas almost over my boots in the store and we measured it
afterwards and it was 19 inches, and I started outside and
I couldn't get· outside, I had to pull off my boots, and when I
'vent home that night it come over my trousers.
Q. You mean about waist deep Y
page 88 ~ A. Yes.
Q. Did you go down to the culvert that night'
A. Yes, two or three times.
Q. What was the condition down at the culvert?
A. Somebody had a lantern, I don't kno'v who it was, and
we went along the edge of the track and you would surmise
the water was not running through to the other side-you
couldn't tell because it was running over the rails so fast.
Q. Did you go down the next morning~
A. Yes, I was almost the first one there.
Q. What was the condition at that time at the culvert?
A. It didn't look to be running at all ; you could toss a
chip in the water and it 'vas absolutely no whirling.
Q. Were you there 'vhen the ties were taken out of it?
A. Yes.
Q. Tell the jury 'vhat you saw?
A. We were there standing talking about it, that probably
the culvert was blocked up, and Lewis Bailey said no, it wasn't
blocked up.
Q. Who is Lewis Bailey?
A. He is the section boss, I think, for the railroad company.
Q. He had charge of that section?
A. I heard him say the same thing the night before and)Jr.
Lee Davis said he helieved it was blocked up, so he waded
down to 'vhere the edge of the pot "ras a.nd he says, ''Yes,
there is something across it", and one of the railroad men·
went down and hooked this rake I had and tried to
page 89 ~ pull it up, so they sent for a rope and tied it to it;
that was a new tie, and one went through a.nd
I think that was au old tie.
The Court : Did this one go through a.t the time of the
effort to clear this culvert?
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A. Yes, sir, it just popped up on the other side.
Q. What happened to the water then after you got the ties
o~l
·
A. You could hear the water gushing through and on the
other side you could see the water popping up about eight
inches.
Q. Like a geyser¥
A. Yes.
Q. What time did you leave ~I ears Saturday night 1
A. About half past twelve.
Q. Did it rain much from that time on then¥
A. Not raining much then; when I got home it had practically stopped.
Q. I-Iow about the next n1orningf
A. Bright-not raining.
Q. From the time you left Mears about 12 o'clock Saturday night until eight o'clock Sunday morning· how much did
that \Vater fall f
A. It \Vas running over the rails both times.
Q. After they took these ties .out of the culvert, how rapidly
did the \Vater falU
A. It fell three or four inches in just a short time, I should
- say in half an hour; 'vhy I know that we stopped
page 90 ~ in there 'vith the truck in front of ~1r. Lee Davis'
house and went on to another place and stayed
probably half an hour and "rhen 've got back the \Vater had
fell about that much out of his porch.
Q. Did you stay around there any longer?
A. I stayed around there until three o'clock, I guess.
Q. Ho'v long did it take for the water to go out of Mr.
Byrd's store?
A. When I left it was about three o'clock and most of it
was out then, I think.
Q. During the time that this water was so deep on tl1e East
side of the track how much water w'as on the y~· est side~
A. When it was running· over the crossing at ~fears at the
depot, you could look on the other side and see the naked

road.
Q. Did you go in ~Ir. Byrd's store?
A. Yes, sir.
Q. See him have any stuff that was damaged?
A. Yes, of c.ourse it was stuff damaged, seed, bran, poison,
paris green and some corn and some hay; 've had stood the
middlings on the l1ay.
Q. Did 1\fr. Byrd make any attempt to mitigate his damage
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or not, did he try to prevent the damage, or what did ~{r.
Byrd do?
.
A. They :first tried to block up the door to keep the water
out but it was coming i1t too fast, then we put-you see it
is a partition in the back of the store and we put bales of
hay up against that to hold the water from coming
page 91 ~ in the main part and we piled middlings up on
barrels, I mean bales of hay, and so forth.
Q. Can you tell the jury what things were damaged in general in' the building, I mean as to the building proper?
The Court: Is there any contention on the part of the defendant that if the defendant is liable for the damage that
lVfr. Byrd did not attempt to minimize it¥
1\{r. Powell: I don't think I could; I have no reason to
think he didn't ; I think he did all he could.
CROSS EXAl\IINATION.

Q. How do you get down to l\Iears, · do you go the old
County road along by the railroad track?
A. No, sir, I live North of l\:fears; North of ¥ears it is not
a County road, it is onl)r the road on the East side of the
railroad.
Q. Did you go out that old County road along the right of
way that night at all~
1\.. Which one~
(~. The one tl!at goes out to Bethel crossing·¥
A. No, sir, I don't live on that. side: but I went down there
after ,ye stored the n1iddlings.
Q. vVhich road was it the water was on?
A. In front of :Z..fr. Byrd's store. That road that goes down
to Bethel crossing I don't go that road at all.
Q. And when you were coming down the raod to
page 92 ~ his store that night the water was how deep 1
A. I just could get there with knee boots on.
Q. And that is going down a hill 1
A. Yes, sir.
'Q. Was that a heavy rain 1
A. Yes, it rained about as much that morning as that nigl1t.
Q. You would put it down as an ordinarily heavy rain¥
A. It was a heavy rain.
Q. Have you s<?en one as heavy in all your life--have you
seen such a rainfall as long as that fell in your lifetime?
A. Not as long.
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Q. You went do\vn to the culvert two or three times that
.
A. As a matter of curiosity.
Q. And went back 1
A. Yes.
Q. The next morning when you got down there and Mr.
Davis undertook to remove the ties, you say he couldn't do
it for what reason Y
A. One man couldD: 't pull them out, because the suction of
the \Vater was too great and the weig·ht of the tie.
Q. The 'vater was going through the culvert, easn 't it 1
A. It didn't go through until he raised the tie up and
cleared it up some.
Q. You say it was no water going through the culvert
at all~
·
A. No, I wouldn't say it was none at all, but not enough
to cause a whirling.
Q. Two ties?
page 93 ~ A. Yes ; we got one out.
Q. Lewis Bailey there all the time?
A. Yes, sir.·
Q. Can you .tell the jury what sort of ties they were?
A. The one they pulled out was new.
Q. A creosoted tie?
A. 1res, sir.
.
Q. Do you know anything about the weight of itY
A. No, sir, but I imagine a man could lift one.
Q. We have evidence as to what they ·were 1
A. You could life them; I have lifted them.
Q. You were out there when f
A. Eight thirty to three o'clock.
Q. What time did it stop raining Saturday night?
A. I don't think it rained much after one o'clock.
Q. It was raining hard up to that time 1
A. Not all the time, it 'vould drizzle and then come in
gusts and start over again.
Q. What was the condition of the land over on the West
side of the right of way, wasn't there "Tater over there? .
A.. Yes, some water but not enough in the road to get your
feet \vet if you had on slippers.
Q. After all that raining~
A. Yes, sir.
.
Q. Is there a road on the "\Vestern side of the
page 94 ~ right of way?
A. Yes, goes right in front of ~Ir. Tappen's
house and out to }.fearsville.
•
night~
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Q. I am talking about out towards the culvert?
A. No, sir, not on the West side.
Q. Was there any water there Y
A. You see there is a road crosses the track perpendicular
and crosses the railroad.
.
Q. \Vas the water running over the track when you were
·
down to the track?
A. Yes.
Q. Wasn't there some water over on the West side 1
A. No, sir, the ditches were not full.
Q. ·And it was raining all the time over on that side?
A. You couldn't see any; it was absolutely no water· except like an ordinary rainfall on hard ground.
Q. That is on the West side of the right of 'vay?
A. In front of Mr. Tappen's house on the Western side
of the culvert.
Q. And that 'vas a bout twelve o'clock?
A. Yes, sir.

LEWIS TAYLOR:
DIRECT EXAl'IINATION.
Q. What is your full name?

A. Lewis 0. Taylor.
.
Q. -Wi1ere do you live?
page 95 ~ A. Right near ]\fears, about eight or nine hundred yards of 1fears.
Q. Were you at Mears on the day 1vfr. Lee Byrd's store
was flooded ~
A. I was there on Sunday.
Q. That was the following day?
A. Yes.
Q. What time did you get there Sunday?
A. I suppose about nine or nine thirty.
Q. What was the condition of the water around Mr. Byrd's
store then?
A. Well, I didn't go to the store, but it was a right smart
water.
Q. Tell us more in detail, on the East side of the track?
A. On the East side it was up e·v·en with the railroad.
Q. You mean up even with the trackr
A. Just slipping over the irons and running under .the
irons between the ties.
Q. It Viras flowing over the track?
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A. Yes, flowing over the tracks like and going do,vn this
table a little bit along for I suppose 50 or 60 yards.
Q. With reference to :Nir. Byrd's store, where was it flowing
over the track 1
A. Right South from the switch light, South from the store.
Q. \Vith reference to the culvert that is in the T. Lee Byrd
taxed ditch, was that 'vhore it 'vas flowing across
page 96 ~ the track'
A. Just a little above it to the South.
Q. And for a di~tance of about fifty yards?
A. I suppose so,· as near as I eould come at it.
Q. vVha.t was the condition of the \Vest side of the track?
A. "'\Veil, there 'vas right smart water; I say right smart,
but not near as high as on the East side, but it 'vas some
'vater.
Q. Was the water covering everything on the ·vvest side as
on the East side ?
A. No, sir, not on the \Vest side like it was on the East
side.
Q. Did you notice the culvert that goes through the Lee
Byrd taxed ditch?
A~ Yes.
Q. Was that drawing all right?
A. No, sir, it was some w·ater going through it but it was
two ties across it.
Q. Did you see these ties there yourself?
A. Yes, Lee Davis raised them up :first kind of side or end
to and each tie come up together, both right together, and he
shoved them down and I had on long boots and I said, '' IJee,
give me the rake'', .and I took the rake and I raised them
up and the bottom tie was a new tie, what the top one waR
I won't say whether it as on old tie, and I put it ag-ainst
the end of the tie and shoved it off and done that hvice and
it was deep there and that tie '\Vent through the culvert and
that made the other tie harder to pull up but I pulled it up
after a "rhile and then some of them '\vent to Clarence \Vessells' truck and got a. line and I made it fast to the
page 97 ~ tie and I don't kno'v l1ow many pulled it up; I
took the rope this 'vay to keep the tie from coming
against me and knocking me down.
Q. Did you see 1\ir. Lewis Bailey, the section foren1an,
around there that morning?
A. Yes, sir.
.
Q. Did you 'have a conversation with him 1
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A. It n1ay have been a minute or two before sunrise or
after sunrise.
Q. Did you h~ye a conversation with 1\ir. Bailey~
A. No particular conversation.
Q. Did you have a conversation with him about whether
or not the culvert was stopped up?
A. I told him I thought it was stopped up.
Q. What was 1vir. Bailey~s reply?
A. He said he didn't think it was.
Q. Did he make any effort to find out whether it was or
not? ·
A. No, sir; this man I think was near the ties.
Q. 1\'Ir. Young, you mean 1
A. Yes, and about the time I got there Lewis come from
Halhvood or do,'\'11 that way and sa.id it was about to overflo\v up the road and this man sends Jim Bailey and a colored.
man back and Jim when he went off said, "When 0 go back"
he says "whenever I notify you", he said, "you stay until
I notify you" and then I went home to breakfast and the
second time I come back was when I pulled the tie
page 98 ~ out.
Q. You mean 1\Ir. E. C. Young, of the Railroad
Company?
A. Yes.
Q. After you pulled the ties out did the water fall very
fast or not 1
A. Well, sir, I stayed there I suppose, as near as I could
come at it, from twenty to thirty minutes and there to the
s\vitch light there was a place and it was two or three spoke
up and said we will see ho\\r fast it falls; I suppose in the time
I stayed there it fell about an inch and a. half in the time I
stayed there, maybe twenty or thirty minutes. I didn't kno\v
it was going to be any law business over it or I might have
noticed closer, and then as far as the rest of it I had no business with and I went on home in a short time afterwards~
Q. Do you kno'v whether or not there were any railroad
ties placed along the right of \vay prior to this storm 1
A. Yes, sir.
Q. State what you saw there in that way?
A. Well, it was ties pretty well from the Bethel crossing I
will say near about to the culvert but the most of them- .
no\v if there was ties lying in the low sink or ditch I don't
]mow, but these ties were throwed up on the edge of the railroad in this way and I noticed that because going out there
we generally walk beside the railroad and would ha.ve to shear
out on account of them ties.

Supreme Court of Appeals of Virginia

86

CROSS

EXA~1INATION:

Q. Did you notice what kind of ties they were,
whether new or old 1
A. Yes, they were ne"r ties.
Q. They were creosoted ties, weren't they l
A~ I think ·the most of them were square ties.
Q. They had been treated with a preparation, had they not?
A. I think so.
Q. And as I understand you they were lying up on the right
of wayf
A. Yes, most of them; there may have been ties in the gutter
but I never noticed. Some of them get them out but I had
plenty of 'vood and I didn't notice and I don't know that I
should have noticed the others but they were in the walk.
. Q. Do you kno'v whether or not the Railroad Company
was putting in new ties along about that timeT
A. I do not.
Q. You couldn't say about thatf
A. No, sir.
Q. I understood you to say a while ago that there was water
on both sides of the right of way but more on the Eastern
side than the Western f
·
A. Yes, considerable more.
Q. What kind of a rake was it tl1at Lee Davis used or you
used in your efforts to remove the railroad ties?
A. What we call a potato rake with a real long handle.
Q. Ho'v many ties were there 1
A. Two.
page 100 ~ Q. Where did you stand-what were you standing on when you undertook to remove the ties or
when he undertook to remove the ties where was he standing?
·
A. On this path right beside the gravel stone, from there
down to the edge.
Q. Where you standing in the water?
A. Oh, yes, sir, with hip boots on and had to he very particular not to get over them.
Q. Did you get the ties out with the rake?
A. Got one out-pi1shed one out with the rake and got the
. other out 'vith a rope.
Q. Could you see the ties in the water?
A. Beforehand?
Q. Yes.
A. No, sir, they 'vere down under the water.

page 99

~
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Q. You couldn't see their position?
A. No, sir. Mr. Lee Davis felt the ties at first and raised
the ends up and 'vas about to get over his boo"ts.
Q. Can you tell about ho'v far under the water, fron;t your
observation, these ties were1
·
A. I could not; they 'vere out of sight under the water but
just ho'v far I don't know.
Q. There 'vas some water running through the- culvert
about that time, was there not?·
A. Oh, yes, undoubtedly some water going through, because
h~lo ties couldn't stop the whole culvert, it don't look like.
Q. You left pretty soon and went home after the
page 101 } ties 'vere taken out¥
A. No, sir, didn't stay long; as I said, I 'vatched
about hventy or thirty minutes and then I went home.
Q. Was it raining at that time~
A. No, sir.
Q. Do you recall 'vhether it had rained Sunday morning
after you got up and went down?
A. I don't think it did.
LLOYD SOMERS:
DIRECT EXAJ\fiNATION:

Q. Are you related to the Plaintiff, ~Ir~ Lee Byrd~
A. Yes.
Q. What relation?
A. Uncle.
Q. Did you have occasion to go to Mears during the time
·
his store was flooded last August Y
A. Yes, I heard his store was flooded and I hitched the
mule up and 'vent up there. ·
·
Q. What time did you get up there?
A. I suppose about nine or ten o'clock.
Q. How did you go up to his store?
11. W11y I drove to Bethel crossing and it 'vas so much water
on the East side that I couldn't get up to his store with
the mule so I taken back and taken on the other road that
goes to his store~
·
page 102 ~ Q. That is the road that runs from Mears Station to Mappsville 7
A. Yes.
Q. Did you go to the store from there f
A. I 'vent to the railroad; I couldn't get to his store without wading.
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Q. Where did you leave your mule?
A. On the West side of the railroad, tied it across on the
other side of the bridge that goes up to his store.
Q. There is a bridge that crosses the Lee Byrd taxed ditch
on the 'Vest side· of the track ~
A. Yes.
Q. About how far is that from the railroad track 1
A. I suppose thirty yards or more, maybe fifty, I don't
kno\V.
Q. "\Vhat was the condition of that bridge¥
A. It was in good shape when I went over it.
Q. Ho\v much water \vas in the ditch~
A. It \vasn 't real full.
Q. How much water \vas on the '\Vest side of the track, that
is on the land T
A. There was some, no big lot of \Vater; I got down the
road all in good shape.
Q. How about the 'vater on the road where you left your
mule at the bridge to the railroad track f
A. It was no water of any account-no 'vater on that road.
Q. You went up to the railroad track T
A. Yes.
page 103 ~ ·Q. Did you see l\1:r. James Bailey, the road boss
-the section boss~
A. Yes.
Q. J\~Ir. Lewis Bailey, I mean, the section boss f
A. Yes.
·Q. vVhat were they doing?
A. His men were cutting away the cobble stones betwixt
the ties to let the water go out.
Q. Mr. Somers, did you go down to the culvert before they
cleared it?
A. I don't Iniow whether I did or not; I don't remember
anything about any culvert when I got there.
Q.. After they turned this ·water loose, what happened on
the west side?
A. It cut the bridge away then; the bridge floated away
in the road.
The Court: That is the bridge over the taxed ditch T
A. Yes, sir.
Q. That is the bridge you saw before they cut the water
loose?
A. It was all in good shape before they cut the water loose.
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Q. Do you recall that this rain last year 'vas a pretty good
rain1
A. It was a good rain, it was a big rain.
Q. Have you ever la1own any rains in that immediate vicinity to equal that either for the length of durapage 104 ~ tion or for twenty-four hours?
A. In 1922 I lost my crop in July and last year
I didn't lose my crop, I made as good a crop as I ever made
in my life.
Q. You say you lost your crop, for what reason f
A. On account of the rain.
Q. \Vas the rain in July, 1922,-ho'v long did it rain that
time?
A. I don't Imow, three or four days, probably.
Q. Do you consider that as heavy as this one?
A. Just as heavy at my house.
Q. At that time was Mears floodedJ
A. Never heard of it.
Q. You ship your produce from :WIears'
A. Yes.
Q. If ow far do you live from :!\'fears~
A. About a mile or mile and a half west of the railroad on
the Bayside.
Q. Did you ever in coming to :Niears, or have you ever seen
any cross ties on the east side of the track on the right of
way prior to this rain·?
A. Yes, most of the time.
Q. Where were they put 1
A. They would be on both sides .of the track; some would
be on the hill, some in the middle and in the ditches.
Q. After this flood up there what became of these ties 1
A. I have never seen any there since.
Q. Do you know 'vhether these ties will float or
page 105 ~ not?
A. Yes, I seen them this morning and the ties
floated in eight inches of water.
Q.. \Vere they new ties that you saw this morning?
A. Yes.
CROSS EXAlVIINATION.

Q. )Vha t is the e.haracter of the road on which you drove
up on the western side near the right of way and tied your
team that morning, is that a high road Y
A. Is it about as high as the other road, it ain't a1iy difference that I can see.
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Q. Is it thrown up to any extent beyond the ordinary level
of the land¥
A. No; they made this road four or five years ago; it was
l1igher than the other road but he had his scrapes there and
plowed it and took the dirt away and put it on the other
road.
Q. That road is higher than the land on both sides~
A. No, sir; not as high.
Q. The road bed is not as high as the land on either Ride Y
A. No, sir; it has been hauled away.
Q. When?
A. Probably about four or five years ago, or six.
Q. Is it below the level of the land?
A. Yes, most of it; it was high land, but they hauled it a'vay
with sera pes.
Q.. Is the road between the right of way and Mr. Tappen's
house-isn't that higher than the land on either
page 106 side of it?
A. About level.
Q. You say there was some water on the west side of the
right of way when you went there that morning?
A. Yes.
Q. · The land was covered~
A. No, sir.
Q. Was any part of it covered'
A. In the low land where they were cutting the pebbles
through it was over there, yes.
Q. Vvasn't there evidence ·where the 'vater had stood recently on that land?
A. In the low gutters probably.
Q. What did you see?
A. I sa'v 'vater in the ditc-hes.
Q. Didn't you see water on the land?
A. On the low land I did.
Q. Of course there was more ·water on the eastern side?
A. Lots.
Q.. With regard to this rain you have referred to, you tell
the jury that both in do·wnpour and in its continuation t.bat
the rain in. '22 was as hard as this rain last August Y
A. Yes, and worser, I think, because I lost my crop and
·
this year I didn't.
Q. Did you have any rain at your house at all this last August?
A. Yes.
Q. Standing on your l~nd?

t
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page 107 }-

A. Not much-no big lot.
Q. Approximately how much?
A. In the night I didn't see because I didn't .go out in
the :field, but the next day it was very little water, if any,
standing in my field.
Q. With regard to the railroad ties that have been referred to, do you know whether or not just prior to the time
the flood occurred last August that the Railroad Company
was putting in new ties along the track 1
A. I do not.
Q. You don't know anything about that?
A. No, sir.
Q.. The ties you saw were new ties?
A. I couldn't tell you about that.
Q. Do you know anything about the weight of new ties that
have been treated for putting in Y
A. I do not.
Q. You say you saw the tie floating when?
A. This morning.
Q. Where?
A. Up to Mears.
Q. Where?
A. I would say about 200 yards north of the switch.
Q. 200 yards above Bethel road crossing?
A. No, sir, two to three hundred yards above the station,
north.
Q. What were you doing up there?
page 108 }- A. Someone come down there and said they
saw the railroad ties floating and asked me and
some gentlemen to go down there and measure the water,
and it was floating in eight inehes of water.
Q. Do you know anything about the weight of the tie?
A. I do not.
;

I

W. W. DAVIS:
DIRECT EXAMINATION.

Q.. What is your name Y
A. W. W. Davis.
Q. You live at Mearsf
A. Yes.
Q. You are the son of Mr. Lee Davis'
A. Yes. ·
Q. Were you at 1\fears on the Saturday afternoon Mr.
Lee Byrd's store 'vas flooded?
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A. Yes.
Q. What time in the afternon did the water commence to
rise?
A. Right around about five o'clock.
Q. \Yere you at the store then or at homef
A. I was at the store.
Q. Did you stay to the store from then on?
A. Yes.
Q. What time did the water reach its height f
· A. I don't exactly know.
page 109 ~ Q. Have you any idea ·f
A. About eight or eight thirty, I should say.
Q. Had it rained all day off and on on Saturday~
A. I can't say, I was asleep part of the time.
Q. Do you know how late it rained Saturday night¥
A. No, sir; I can't say.
Q. Were you up all night or not 1
A. I was up until about one o'clock.
Q. Had it stopped raining at one o'clock or notf
A. It was raining just a little.
·Q. Do you know ho'v much longer after that it continued
to rain¥
A. No, sir; I do not..
Q. Did you go to bed about one o'clock f

A. Yes.
Q. Did you go back down to 1\{r. Byrd's store the next
morning?

A. Yes.
.
Q. vVhat was the condition of the water when you came
down the next morning?
A. It 'vas running over the track
Q. What was the condition the night before when you went
l1ome?
A. It 'vas running over the track.
Q. Was there any material difference the next morning in
the height of the water. than it was the night before when
you went home~ I mean by that, was it any Io·wer or higher?
A. It was not much difference.
Q. For how long a distance on the track was
page 110 ~ the water running over~
A. I should say about twenty-five yards.
Q. "What 'vas the condition on the west side of the track on
the Saturday night before you went home?
A. I can't exactly say because I didn't go over on that
side to look.
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Q. Did you look the next morning¥
A. Yes.

Q. What 'vas the condition the next morning?
A. It was not so much water only where it was breaking
over the rails.
Q. Was any water dammed up or standing on the 'vest
side of the track?
A. Yes.
Q. How did it look on the West side 1
A. You are talking about the West side~
Q. Yes.
A. It was not so much 'vater on the West side.
Q. Was any water standing on the West side?
A. No, sir, only what was running over the rails.
Q. Was the branch carrying it all off~
A. Yes.
Q. vVhat was the condition on the, East side?
A. The boys were in bathing.
Q. Were you there when the culvert was unstopped 1
A. Yes.
page 111 ~ Q. Did you see any cross ties pulled out 1
A. Yes.
Q. llow many1
A. One.
Q. Did you see any more?
A. One went through.
Q. After that did the 'vater commence to fall immediately 1
A. Yes.
Q. How fast did it fall?
A. I can't exactly say beeause I don't know.
Q. To the best of your recollection?
A. vVhen I went down home-I went down home after that
-and it had fell about six inches from the porch.
Q. In how long a time 1
A. I should say from a half to three quarters of an hour.
Q. Do you know whether or not there had been any cross
ties left along the right of way prior to this rain 1
A. Yes, there was.
Q. Where were these ties placed?
A. There was some all up and down there, and it two on
each side of the curbing and down in the ditcli it was two in
there.
Q. Do you mean by that the ditch that runs parallel with
the railroad track 1
A. Yes, ac.ross the railroad.
Q. Have there been any ties there since this flood?
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A. I have not seen but one; I seen one there
last night.
Q. The two ties that you said were in the ditch
prior to· this flood, which ditch do you mean?
A. I mean the taxed ditch.
Q. They were in the taxed ditch itself?
A. Yes, say this was the tie, they were flat like this on
each side of the culvert.
Q. What I want to ·kno'v is before this rain occurred?
A. That's what I am speaking about.
Q. These ties were then in the taxed ditch?
A. Yes.
pag·e 112

~

The ·Court: They were not laying flat" but up on the end,
one end in the ditch -and one end on the bank of the ditch.
A ... Yes, sir.
.
Q. Do you know where ~fr. Tappen lives?
A. Yes.
Q. Did you notice whether or not it was possible to walk
to his· house the next morning 1
A. You could walk to his house the next morning.
Q. Would you have had to 'valk through water "to get there 7
A. No, sir.
CROS'S EXAl\tiiNATION.

Q. Where do you live, with your father?
A. Yes, sir.
Q. Are you married?
A. No, sir.
page 113 ~ Q. Living with your father at the time-last
August?
A. Yes.
Q. \Vhat time did you say you went home?
A. About one o'clock.
. Q. You went to your father's home that- night about what
Hme?
A. About one o'clock.
Q. How did you go 1
A. I walked.
Q. What road did you go 7
A. On the railroad.
Q. Walked on the railroad?
A. Yes, sir.
Q. Did you see anybody at all f

·--------- ----

-
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A. Yes, sir.
Q. Who was it?
A. Why, ~fr. Chase, I believe it was, and Mr. Milton Byrd.
Q. You kept right on home?
A. Yes, sir.
Q. These ties that you refer to, do you mean the jury to
understand that at the time you saw them they were blocking the culvert then and on either side of the tmlvertY
A. One on each side of the culvert.
Q.. Do you know whether or not the Railroad Company
shortly hefore that time had been Plltting in new ties between your home and the railroad station Y
A. I can't say.
page 114 ~ Q. You go there every day f
. A. Yes.
Q. And you go that way?·
A. Not every time.
Q. Isn't that the shortest way for you to go?
A. I don't know as it is much difference between the two
w·ays I go.
NOLAN WESSELLS:

DIRECT EXA11INATION.

Q. Your name is Nolan Wessells Y
A. Yes.
Q. "'/here did ·yon live laRt August?
A. Last August I lived just West of the track, the first
closest house in front of the road.
Q. And about how far from Mears station?
A. I judge a quarter of a mile.
Q.. Did you have occasion to go up to Mr. Lee Byrd's while
his store was flooded? _
A. Yes, I 'vas up there.
Q. Did you go on Saturday?
A. Yes.
Q. When you got there what did you find the condition to
be?
A. I was there before the water went in the store and I
stayed there all the time.
Q.. After the water went in his store did you
page 115 ~-help him about his goods?
A. Yes.
Q. Mr. Wessells, did you go down to the culvert Y
A. Yes.
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Q. What did you find the condition to be there at the cul·
vert?
A. It was dark that night and I just walked down there, I
believe, a couple of times and I was there when they measured it before it went over the track and afterwards it went
over the track. I was not around the culvert much that night,
but you couldn't see anything, the water was over everywhere
and 'vent over the tl'ack.
Q. When the water went over the track what was the condition of the land on the West side-was it l!Overed with
water~

A. I judge it 'vas about eleven thirty 'vhcn I went. home.
I ~tr:rttld hon1e ]n m' truek and in front of ~1r. Lee. Davis'
is where my truck filled up with water and I got out and
walked· home and it was no 'vater on the road to amount to
anything.
·
Q. That 'vas on the West side f
A. Yes.
Q. The next morning what time did you get to ~I ears Sta..
tion¥
_
A. It was fairly early, I just don't know what time it was
when I went to my. truck.
The Court : Ho,v high was the sun 1
A. I judge it 'vas around seven or seven thirty.
Q. Which "Tay did you talw going to ~I ears'
A. To the crossing.
page 116 ~ Q. That new road¥
A. N-o, sir, the Bethel road.
Q. Then from the Bethel crossing how did you go to
~fears¥

A. Down the track.
Q. At that time what was the condition of the water on
the East side of the track~
A. The water was still going over the track.
Q. It 'vas up even 'vith the track at that time·¥
A. Yes.
Q. "\\'11at was the condition of the water on the West side
of the track?
A. It was some water thete but not t.o amount to anything;
I have seen it just as bad several times.
Q. Did you go to tl1e culvert that morning?
A. Yes.
Q. What "\Vas the condition there1

--------
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A. I didn't stay but a few minutes; I got there just before
they pulled the tie out, they had the rope on it.
Q. Had you been to the vVest end of the culvert before
that¥
A. No, sir, I had not.
Q. You left the store what time that night-Saturday
night?
A. I judge it was around..._! didn't pay any attention; it
was just before midnight when I got home.
Q. Was the water running over the track then?
A. Yes.
Q. And the next morning too 1
page 117 ~ A. Yes.
Q. W·as it any lower or higher than the night
before?
A. I didn't sec so much difference.
· Q. Were you there when they pulled the ties out f
A. Yes.
Q. After they took the ties out how rapidly did the waterfall¥
A. I don't kno,v, it fell right fast, because I got my truck
out about three hours after that and I couldn't get to the
truck in the morning, early.
CROSS EXAMINATION.

Q. Were you standing· close by lVIr. Davis and ~{r. Taylor
when they got the ties out 1
A. Yes, I 'vas standing up on the track.
Q. Could you see the ties before-could you see the position of the ties~
A. No, sir, I could not until they pulled it up.
Q. It had rained hard the day before 1
A. Yes.
Q. A very hard rain?
A. Yes, right hard rain.
Q. Wasn't it an unusually hard rain?
A. Well, I don't kno,v, I think I have seen it rain just as
hard many times before.
Q. :How old are you~
A. Twenty-five.
Q. You say it was no water practically standpage 118 ~ ing on the \Vestern side of the railroad track¥
A. Not from my house to the track.
Q. Either that night or next morning?
A. No, sir.
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Q. Was it raining when you went home 7
A. Just a little. ·
Q. Do you know how long it l1ad been raining on Saturday?
A. No, sir, I do not; it rained practically all day, but not
so hard all the time.
Q.. Isn't that low land along there both on the East and
""'\'{est side of the right of way 1
A. I don't know much about land.
Q. Don't you know it is lower land there both on the East
and West side of the right of way than it is a half mile up
towards Bethel-don't you know· that 1
A. I judge it would ·be, but I don't know.
Q. I understand you to say that after that rain of Saturdayit was practically no water on the West side of the railroad track?
A.· Not to my house.
Q. Wasn't the water standing there on the Western side
of the right of way both on the road and on the left hand side
of. the road whl'n YOU went home?
A. That night?·
Q. Or the next morning?
A. It 'vas some water standing on the side but
page 119' ~ it was· not over the road.
Q. I am asking you to g·ive the jury some idea
of the water on the side of the road as you went home that
uig-ht. 'VaBn 't there wa1 £'1' standing thtere?
A. I couldn't see it, it was dark, but it 'vas not over the
road; of course it "ras some mud holes there but it wasn't
over the road.
Q. When you went home you went down the road that goes
down the right of way?
A. No, I was on the track.
Q.. Yau kept right straigl1t on, didn't you?_
A. No, I left my truck and started back to 1\{ears but I
decided to go home; it 'vas two or three standing down there
and I left them and come back to 'vhere my truck was.
Q. l{ept on do,,rn to Bethef crossing?
A. Yes, she stayed there that night.
Q. It was nothing unusual, you just w:alked on downY
A. Yes.
RQMEY TRADER:

DIRECT EXAMINATION.
Q. 'What is your full name'
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. .A. R. F. Trader.
Q. You live. at Mears, do you V
A. I live at ~fearsville.
Q. I believe you were working for Mr. Lee
page 120 } Byrd last S'ummer when his store was flooded f
.A. Yes.
Q. What time did the water commence to rise in the store f
A. I think it was about sunset or near sunset; probably
six thil'ty, or something of that sort.
Q. Oan you say about what time the water reached its
height!
A. I don 7t know whether it rained any after ten o'clock
or not, but I think it was about ten o'clock when I seen it
measured and then it was about twenty inches.
Q. Did you spend the ni-ght at the store or notf
A. I stayed until about one o'clock.
Q. Did you go home then 1
A. Yes.
Q. Had it stopped raining when you went home.?
A. Very near stopped, it would come a little sprinkling
along but not r3:ining hard.
Q. Are you able to say whether or not it rained after one
o'clock to amount to anythingf
A. I don't think it did; it hadn't rained to amount to anything at two o'clock, but after two o'clock; I don't know if
it rained after iwo-I don't know.
Q. Did you go to the railroad track that night?
A. Yes.
Q. Did you notice the condition both on the East and West
side of the track?
A. Yes.
page 121 ~ Ql. State to the jury 'vhat that was f
A. I thought it was going to be a right serious time and I told Lee thereQ. Just tell what you saw, don't tell what you said to
Lee.
A. It was getting so deep I goes to the railroad, right to
the crossing of the station, to see how much water was on
the other side.
Q. That is the crossing right in front of Ivir. Byrd's store f
A. Right -at the store, and I said there is not so much water
as I thought.
Q. What did you seef
.
.
A. I saw that ditch was not full on the Western side of
the right of w·ay, but on the other side it was running over
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the rail-full enough on the Eastern side to run oyer the
rail, and the ditch at the station 'vas not full.
Q. That was on the Western sidef
A. Yes, on the· Western side.
Q. What time of the night 'vas that!
A. I think it was about ten o'clock.
Q. Did you notice it 'vhen you went home at one o'clock?
A. I walked down the l"ailroad about one o'clock when
I went home.
Q. Was there any change~
A. I couldn't see any difference; this right of way ditch
didn't seem to be full right at ~!ears station, and then I
walked down the track to the County road cross-page 122 ~ ing, the Bethel crossing, and when I got to the
\
switch lamp it was running over the rail and
lJubbling and running over in the ·woods through them stones
and gravel and stuff, and looked like it was running over
the rail three to five inches, ro something of that sort.
Q. Do you lmow whether or not the culvert in the taxed
ditch was open and drawing~
A. I didn't know anything about the culvert that night, I
didn't look at it.
Q. What time did you come hack the next morningY
A. It must have been about twelve o'clock.
Q. H.ad the situation changed any then f
A. Well, it had changed-they had pulled these ties out
before I got back.
The Court: You dicln ~t see that Y
A. No~ sir.
The Court: Just state to what extent the water had subsided.
A. "When I come back a·lot of men were picking the cobbles
out between the rails; I don't think it 'vas running over the
rail then but it was running through the rails.
The Court: That was Sunday about noon f
A. Yes, sir; I never looked at the time but I think it was
about eleven or twelve o'clock, but it wasn't running over
the rail then.
The Court: It was running through the roadpage 123 ~ bed f
·
·
A. Yes, sir, 'a lot of men were picking the stones
out letting it go between the two ties instead of over the
rails, a long stretch of it.
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Q. Do you know whether or not a new railroad tie will
float?
A. Yes.
Q. Have you ever seen one float?
A. Yes.
Q. When?
A. This morning.
Q. How much 'vater did it take to float it 1
A. I know it will float in an inch; if the railroad tie is 8
inches it will float in nine; it will float in ·an inch more tl1an
·
the tie.
Q. Did you actually see that yourself this morning?
A. Yes, I seen it.
Q. Was that a new tief
A. Yes.
Q. Do you know whether or not it was ereosoted 7
A. It was black enough to be; it was in the water, and I
think it was.

CROSS EXAl\IINATION.
Q. You say you were alarmed that night at the conditions 1
A. Yes.
·
Q. What had been the charoacter of the rain that day?
A. It had been raining ail day praetially, some hard
showers and then light up a little.
page 124 ~ Q. "\Vas it any more than a good stiff rain, or
was it a rain of unusual intensity?
A. While it was raining I didn't think it 'vas something
unusual but getting along towards night I thought it was.
Q. It was an unusually hard rain, wasn't it 1
A. I have seen it rain as hard.
Q. _This was an unusually hard rain, wasn't it 1 :Niaybe you
don't want to say.
A. Yes, I 'vant to say. I don't recall it rained all day but
I think I have seen rains before.
Q. Should we put it in the category of a fair rain?
A. No, it was a big rain.
Q. It was so big you expected the "'\Vestern side of the right
of way to be flooded?
A. I thought it 'vas some water over there too.
Q. It had been rain enough to flood both sides had it not 7
A. I didn't give that a thought.
Q. What did you mean when you stated you expeca.ted to :find
the Western side flooded?
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A. Seeing so much water I expected it to be overflowing
the same way.
Q. After you went up to the station or about the station
and didn't go across, did you go back to the store?
A. Yes, the first time I 'vent back to the store.
Q. Then you came to the tracks again and walked down to
the Bethel crossing?
page 125 }- A. Yes.
Q. Nothing unusual attracted your attention?.
A. Where, there~
·
Q. I say you walked right down and nothing arrested your
attention?
A. All that water attracted my· attention.
Q. But that had attracted your atention before that nightf
A. Oh, yes, sir.
·
Q. It was about the same "rhen you went home as it was
"rhen you went out about ten o'clock?
A. Yes, about the same as far as I could see ..
Q. After it had been raining all day was there no water
standing on the Western side· of the right of way Y
A. On the right of way of the track 1
Q. Oh, no; the land on the \Vestern side of the right of
way?
A. I didn't go out that day, I don't know what was there.
Q. I am asking you about that night when you walked down
the right of way Y
A. I walked down between the rails when I went home.
Q. I am asking you did you walk down the ra~lroad property?
A. Yes.
Q. Did you see any water on the land, other than in the
taxed ditch, on the vVestern side of the railroad property?
. .~. Yes, it was some 'vater on the land on the Western
side.
page 126

~

FENTRESS YOUNG.
DIRECT

EXA~IINATION.

Q. Did you have occasion to go down to Mr. Byrd's store
the time it was flooded on Saturday or Sunday of last August?
A. I went there on S~aturday afternoon.
Q. What time did you -get down there T
A. I was there from three o'clock until eleven.
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Q. At the time you went down there how much water was
·
standing on the East side of the ·track?
A. It wasn't practically none.
Q. The land 'vas practically clear of water?
A. Yes.
Q. Was there any more on the East side of the track than
on the West side 1
A. I never. noticed on the West side.
Q. When was it that the water first began to bank up on
the East side of the track f
Q. It started, I imagine, about four o'clock.
Q. Had it rained hard·an that day, on Saturday?
A. Not harder than usual, I didn't think.
Q. Did it rain harder in the afternoon than in the morning?
A. It might have rained a little harder, but not to amount
to anything.
Q. From four o'clock on, how· rapidly did it rise?
A. I caught an object down by the mail rack; there is some
boards there and this board is about level with the
page 127 ~ top of the ditch, and this water would rise maybe
·
six inches in half an hour, and afterwards it would
rise faster all the while.
Q. That was about what time1
A. That 'vas about five o'clock.
·Q. Were you in ~fr. Byrd's store when it-finally came in his
store?
·
A. Yes, sir.
. Q. "\Vas anything damaged in the store?
A. Yes, right smart.
.
Q. Tell the jury in general what was. the. damage?
A. Some hay, middlings, seed, and stuff. like that.
Q. Did you have occasion to go to the· West side of the
track?
A. No, sir.
Q. Either that night or the next morning?
A. Yes, I went the next day morning.
Q. W11at time did you go the next morning?
A. About nine thirty.
Q. Was that before or after the culvert was cleared 1 ·
A. Just after it 'vas cleared.
Q. How rapidly did the water fall after it was cleared f
A. I don't remember nothing about that.
Q. Was it flowing freely after the culvert was cleared 7
A. Yes.
.
·

•
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Q. What time did you leave ~ir. Byrd's store that night~
A. About eleven o'clock.
Q. And you came back the next morning about
page 128 ~ nine thirty?
A. Yes, about nine thirty.
Q. Was there much difference in the height of the water
on the East side of the track between the time you got back
and the time you went bark the night before Y
A. No, sir, practically no difference.
Q. How long did you stay there after the culvert was
cleared~

A. I 'vas there pretty well all day.
Q. What time was it when the 'vater finally 'vent out of
Mr. Byrd's store, if you know?
A. Between three and four o'clock.
Q. And the culvert 'vas cleared about what time~
A. I don't know what time the ties and things w:as pulled
out; I got there afterwards.
Q. That night, did you have occasion to look over to Tappen's house?
A. No, sir; not that night.
Q. The next morning, did you look over there t
A. Yes, sir.
·Q. Was there any water over that road f
A. No, sir, because it was an automobile drove up there
with some women and children in it and all got out with slippers on and went up to the track.
Q. That was next to Tappen's house¥
A. Yes, sir.
Q. Do you know 'vhether any of these cross ties will float
·
in water?
page 129 ~ A. I think so ; I pulled one this morning and
tried it.
Q. How much water did it take to float it 1
A. A seven inch tie would take eight inche~.
Q.. Was that a new or old one1
A. New one and heavy.
Q. Was that creosoted or plain 1
A. Like they are going to put them in, with the black stuff
on it.

·CROSS' EXAl\IINATION.
Q. Where is your home 1
A. ~fears.
Q. Right in Mears?

Q
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A. Yes, sir.
Q. Where were these objects you referred to a while ago
by which you guaged the rise of the "\Vater?
A. They are right there to the railroad track; there is
some little strips there.
Q. Were they anywhere near the mouth of the culvert~
A. Yes, sir.
Q. That I believe is something like 75 yards from Mr.
Byrd's store 1
A. Something like that.
Q. When 'vas that, that you took note of that?
A. Between four and five o'clock.
Q. There was no difficulty there at that time-water was
going through the culvert at that time?
page 130 ~ A. I never noticed anything about that, and
how come me to notice it, I kept noticing the
water rising, but I didn't go down there.
Q. You didn't think enough of it to go down there?
A. No, sir.
Q. Were you working for Mr. Byrd?
A. I was working that afternoon for him, yes, sir.
Q. What was your occupation, just casually staying
around?
A. Just around that afternoon.
.
Q. How long did you continue to notice this rise of the·
water?
A. Until it went over the top of three six inch boards.
Q. You continued to look at it all the time?
A. I don't mean standing there and watching it.
Q. Just from time to time f
A. Yes.
Q. How long?
A. Until it got over the tube there.
Q. Was that over the tube of the culvert?
A. Yes, that far (indicating· about 18 inches).
Q. And you had been looking at it from time to time all
the time?
A. Yes, sir.

OTIIO W. TAYLOR:

... "'• .. .,
'

DIRECT
page 131 ~

EXA~IINATION.

Q. What is your full name?
A. Otho W. Taylor.
Q. Wbere do you live?

~
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A. Mears.
Q. You were not at the store Saturday night, I believe?

A. I happened there late.
Q. What time did you get there Y
A. Around ten o'clock.
Q. How deep was the water in :Mr. Byrd's store then Y
A. I never taken much notice ; I helped get the goods up
but I n~ver noticed how deep it was.
Q. Did you notice the track that night?
A. Yes, sir.
Q. What 'vas the condition of the water both on the }Jast
and West side of the track Y
A. It was running over the track but it 'vasn't much water
to the West side; none in the road, only in the holes.
Q. What was the condition of the E.ast sideY
A. It was running over the track.
Q. Did you go back the next morning?
A. Yes, sir.
Q. What time Y .
A. Around ten o'clock.
Q. What was the condition then?
A. It was over the track then some places along there by
the culvert.
Q. What was the condition of the West sideY
page i32 ~ A. I didn't see any difference between Saturday night and Sunday morning.
Q. No water standing on the West side to speak of then Y
A. No, sir.
Q. Were you there when the pots were cleared up Y
A. Yes, I happened around there about that time.
Q. What wa·s taken out of them?
A. It was one tie, and one went through.
Q. Before they were taken out were ·they drawing-was
any water running through them Y
A. No, sir.
Q. Afterwards 'vhat happened 1
A. It was freeing pretty fast after they taken the ties
out.
Q. Do you know how fast the "rater fell?
A. No, sir, I didn't stay there long.
Q. Did it commence to fall right a'vayf
A. Yes.
CROSS' EXAMINATION.
Q. What quantity of water \Vas going through the culvert
at the timeT
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A. I couldn't say, it was right much.
Q. I mean before Y
A. Before it was cleared?
Q. Yes.
A. It wasn't much, if any.
Q. Did you look?
page 133 ~ A. Yes, I looked. I didn't see any difference
Saturday night and Sunday morning before they
got the ties out as far as bein-g over the track.
Q. You didn't notice it Saturday night at all; that is, you
didn't notice the culvert-paid no attention to that?
A. No, sir.
Q. How did you go home?
A. I started home in my car and left her and walked home ;
I come back to Mears and went home from there.
Q. Apart from the water running over the track that night,
it was nothing unusual 7
A. No, sir.
Q. Do you mean to give the jury the idea that the water
was running over the tracki and continued that night and was
runnin~ the next morning?
A. Yes.
Q. Ho'v broad a space up and down the track was it where
the water was flowing over the right of way?
A. How far would I say?
Q. Yes.
A. I would say twenty or twenty-five yards.
_
Q. If that water went over all·that time, what became of
the water?
·
A. I don't know.'
Q. None of it got on the land on the other side 1
A. I didn't see any difference Saturday night
page 134 ~ and Sunday morning.
Q. Do you mean for the jury to understand
that there was no appreciable amount of water on the West
side?
A. I could get over there with slippers in the road on the
Western side. .
Q. That is the road leading down to 1viearsville?
A. Yes.
Q. I mean along the right of way down to Bethel crossing?
.
A. You mean the flats along there 1
Q. Yes.
A. I never noticed.
Q. But yon did notice the water running over the track?

~08
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A. Yes, where it went through that culvert it went in that
luanch in the woods; that is where it was running over at.

ELIHU F. "\VESSELLS:
DIRECT EXAMINATION.
Q. Your name is Elihu F. Wessellsf
A. Yes.
Q. You are the Agent of the Exchange at Mears, I believe?
A. The Eastern Shore of Virginia Exchange, yes, sir.
Q. And you also own property at ~{ears 1
A. Yes.
· Q. Did you have occasion to go up to 1\Jiears station while
~{r. Byrd's store was flooded f
A. I 'vent up there sometime from eleven thirty to twelve.
o'clock on Sunday.
page 135 ~ Q. What especially called you thereY
A. Well, I live at Bloxom and I heard the water was running in and out of 1\tlr. Tappen's 'vindows; that's
the house West of the railroad.
, Q. You own that property, do you 1
A. Yes. I really went up there to see about it; I don't
know of anything I could have done if it had been or had
not.
Q. What did you find the condition to be when you got
there¥
A. Well, I found that it was not true, I am glad to say.
The Court: State what you found when you got there.

l
!

A. Well, I found that there was no 'vater around that
house 'vorth mentioning, in other w·ords not to be serious.
I don't say that there was not any in there but I noticed it
close enough to see it was not enough to hurt anything.
Q. How about from the Tappen house to the railroad track
on the road, w·as any water standing on that road on the
\Vest side¥
A. I didn't notice it was very little or no water; of course
it was some in the ditches and mud holes, but no water running.
Q. How about on the East side T
A. It was lots of water on the East side.
Q. Ho·w high was it over there Y

T. Lee Byrd, Pltff., vs. Penn. R. R. Co., Deft.

r
I

109

A. It was running over the roadbed of the railroad, I don't
mean over the rails though.
'
Q. Where 'vas that, up near the station?
A. About forty or fifty yards South of the crossing.
Q. Is that betweeii the station crossing and the
page 136 ~ culvert 1
A. Yes, thereabout and to the culvert.
Q. Where was that water going when it hit the 'Vest side,
was it .giong over the land in general or is there a ditch to
take care of it 1
A. It .is· a ditch, a taxed ditch to take care of it; I don't
say all of it was going down the taxed ditch, but most of it
was.
Q. ~Ir. Wessells, 'vere you at ~fears the follo,ving week¥
A. Yes.
Q. Did you notice at that time ·what damage-I don't mean"
the amount of dollars-but what damage was done to :Mr.
B~vrd 's store '2
' A. I noticed the ceiling in his store had croaked and
swelled some.
Q. IIave you had occasion to be in that store since 1
A. Several times.
Q. llow recently~
A. I will say the last week, anyhow.
Q. What is the condition of the ceiling around where the
water stood 1
A. It is lots of placed croaked and looks like it was done
by the effects of the water.
CROSS EXA}IINATION.
Q. You were there sometime about eleven o'clock Sunday
morning~

A. I said from eleven thirty to twelve thirty; I think I
said that; that's about the time.
page 137 ~ Q..A.nd the water at that time was running
over the track from East to West~
A. Over the roadbed, yes. There was men there moving
the stone and piling it there between the ties and it was running I suppose maybe it was not quite six or eight inches
from the top of the rail, maybe not more than ten inches.
Q. Over the ballast 1
A. Yes, over the ballast but not over the rail.
Q.. Where l1ad you been the day before 1
A. I was in Philadelphia on Saturday morning.
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Q. I-I ow did you come

home~

A.. By_ train from Pocomoke.

"\Vitness is made Defendant's witness.

-Q. Did you have occasion to observe on Sunday morning
or the day before the extent of the rainfall in the County of
Accomack, and if so how and tell the jury what it was 7
A. I was in Philadelphia on Saturday, leaving out of there
I think about ten o'clock Saturday morning. I got off at
Pocomoke. I had left my automobile at Pocomoke while on
this trip to have it overhauled, and I left Pocomoke I think
around three o'clock or maybe three thirty Saturday afternoon and drove down as far -as I could on the road home.
, Q. State why you couldn't come far;ther in your automobile?
A. Well, I drowned out, so to speak.
Q. Where was that?
A. I struck the ''rater at Temperanceville and
page 138 ~ gave a couple of negro boys a dollar a piece to
help me get to l\{a ppsville, which I never did; I
had to leave my car at Gordon Bloxom's.
Q. How old are you~
A. Forty-three.
Q. Will you tell the jury whether or not in your observation in your whole experience you have ever seen what was
apparently, say, the result of a rain such as you saw then?
A. I have never had any such experience.
RE-DIRECT

EXA~IINATION.

Q. Do you know anything about the drainage between Temperanceville and 1\iappsville?
A. No, sir.
Q. You don't know whether that has sufficient ditches to
take care of the 'vater or not?
A. No, sir.
Q. You don't know whether the culverts in these ditches
were stopped up or not?
A. No, sir.
Q. It was an extraordinarily hard rainY
A. Yes.
Q. What kind of an automobile did you drive?
A. Studebaker.
Q. An automobile will have a great deal of trouble on the
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road sometimes by water splashing- in its carburetor, does
it not?
A. Yes.
page 139}

RE-CROSS EXAIYIINATJ!ON.

Q. You are pretty familiar with the roads in the upper
part of Accomack County, aren't you?
A. I don't get over them a.s much as some, but I know most
of the roads.
·
~ Can you tell the jury whetl1er or not from your observation the land that you passed that day, where you had
trouble and where you 'vere finally stalled is as hig land as
tl1e land around ~I ears?
A. Well, I think it is.

CHARLES W. DIX:

DIRECT EXA}IINATION.
. Q. ~Ir. Dix, w·hat is your full name'
A. C. W. Dix, or C11arles, whatever you might call
Q. "\Vhere do you live?

it.

A. I live not very far off of IYiears.
Q. About ho'v far?

A. A mile and a quarter.
Q. Do you recall this particular rain when 1\ir. Byrd's store
was flooded f
A. Yes; they said it was.
Q. You didn't visit the store yourself?
A. Not until Sunday just at night; the water was gone

then.
· Q. Around your own place I want you to state whether or
not you have ever seen, in your experience, any other rain as
big as this one?
page 140 ~ A. I can hardly answer you. We always think
the last rain is the biggest one, but we have had·
rains such as "that.
Q.. Have you ever seen any more water on your land?
A. I can't ~ay about that.
Q. You mean you can't say whether you have or not?
A. No.
Q. From its appearance?
A. Sometimes it is big rains and they all look alike to me.
There is holes in the fileds 'vould be filled up with water 'vith
rains I might say is the biggest rains.

,---~~----
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Q. Were there more holes or 'vere there fewer to disap- ·
pear this time or not 1
A. When they are full you can't get any more in them, you
know.
CROSS EXAlVIINATION.

1\rir. Powell: I really don't believe I ought to take your
time and I won't do it. You can stand aside.
!tiiLTON BYRD:
DIRECT EXAlVIINATION.

Q. You are the son of the Plaiutifff
A. Yes.
Q. Were you at your father's store on the Saturday night
in

question~

A. I came to the store about seven thirty or eight o'clock

that Saturday night.
Q. lVaht did you nnd the conditions there with
page 141 ~ reference to the West side of the track at that
time1
A. I walked from home about seven thirty and it wasn't
practically any 'vater at all on the West side and the water
was rising in the store then.
Q. Did you 'vear shoes or boots?
A. Shoes.
Q. Where do you live, 1\Iearsville f
A. Yes, sir.
Q. Did you get over your shoes going to ~fears until you
got to the track 7
A. No, I don't believe I did; I was wet all over, it was
raining at that time.
Q. Did you notice this taxed ditch that runs from the right
of way of the railroad and then goes on down to Cattail
Creekf
A. No, I didn't notice that.
Q. Was there any water ponded up and standing on the
land in general on the West side of the track at that time~
A. Oh, yes, it was staitding in the store.
Q. I mean on the West side 1
A. No, I didn't notice any.
Q. What was the condition on the East side 7
A. It was rising very rapidly in the store and all around.
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Q.. How long did you stay there 1
A. Left about twelve o'clock.
Q. How did you go home then~
A. \Valked home.
·
page 142 ~ Q. vVa.s it raining much at that time1
A. Not -very much at that time.
·
Q. I-Io'v high 'vas the water in your father's store when
you left there 1
A. It was from 19'to 21 inches.
Q. With reference to the railroad tracks, how was itf
A. Running over the rails.
Q. Did you go down to the cul-vert at that time1
A. I walked by it but never noticed it.
Q. Did you notice the taxed ditch 1
A. Yes, sir.
Q1. Was that filled up by that time 1
A. No, sir.
Q. That is on the West side~
A. Yes, sir.
Q. Then how did you go to your home 1
A. I 'valked down to Bethel crossing and down the Conn ty
road.
Q. Were you bothered with water on the roads on your
way home1
A. No, sir.
Q. Did you notice the land adjacent to the right of w·ay
on the West side of the track near this culvert when you went
home that night?
A. I noticed the ditch; it wasn't full.
Q. Ho'v about the land, did you notice that 1
A.. I couldn't see; it was no water practically on the road
exeept in holes.
page 143 } Q. .A.nd you walked down to J\!Iearsville then,
how far from ~fears 1
A. About a mile.
Q. What time did you go to the store the next morning 1
A. About twelve o'clock; the water had fallen then.
CROSS EXAMINATION.

Q.. If I understand you, you came out to 1fears about seven
thirty or eight o'clock that Saturday night?
A. Yes, sir.
·
Q. It was raining then hard?
A. Yes, sir.
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Q. And you came across that road that crosses the railroad right of way near the station?
A. Yes, sir.
Q. You went that road?
A. Yes, sir.
Q. And you went to your father's store~
A. Yes, sir.
Q. And you didn't go dow·n to or by the culvert until you
went home that night?
A. Oh, yes, when I came to the store I walked by the cuibert but I didn't notice it.
Q~ Ho,v did you come?
A. I walked from Bethel -crossing to my father's store.
Q. 'Vas the water bowing over the right of way when you
came to the store that night about seven thirty?
A. No, sir, it hadn't got that high.
pag·e 144 }- Q. Can you tell the jury how high it had gottenf
A. I suppose it was twelve or fifteen inches in the storo.
Q. I mean along the right of way'
A. I didn 't notice that.
Q. \iVhen you went home that night, did you say ho'v you
went?
A. I walked home.
Q. Did you go down the track to Bethel crossing?
A. Yes, sir.
Q. And you didn't notice the culvert that time?
ll. No, sir.
B. F. BALL:

DIRECT EXAI\IINATION.
Q.
A.
Q.
A.

W11ere do you live?
I live at Bethel.
How far is that from ~I ears?
A.bout a mile I live.
Q. I want you to state whether or not in your past experience you have seen other rains as great or greater than this
rain in which 1\Ir. Bvrd 's store was flooded 1
A. It 'vas a bigge~ rain ten years ago this April than it
was this time, .more 'vater.

CROSS EXAI\IINATION.
Q. Where were you living at that time?
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A. Rigl1t where I am now.
Q. Do you !know anything about 1v[arshall 's
page 145 } mill near ~I ears?
A. Right 'vhere I live at, it is witl1in 400 yards
of me.
Q. Tell the jury 'vhether or not anything happened to the
dam of that mill this last rain~
A. It carried it a"ray.
Q. Last August?
A. What time 'vas that?
Q. The 21st and 22nd?
A. It come on Saturday night.
Q. And washed that mill dam away?
A. Yes, sir.

HARRISON 801\:IERS:
DIRECT EXAMINATION.
Q. You are a son of Captain Lloyd S'omers?
A. Yes.
Q. Did you have occasion to go up to Mr. Byrd's store
while it was flooded f
A. Yes, Sunday about eleven o'clock
Q. Who did you go up there "rith ~
A. My father.
Q. How did you manage to get up to the store?
A. We went to the crossing and went to the store by the
railroad.
Q. That morning did you see the water on the West and
East side of the track-did you notice that?
A. Yes.
page 146 ~ Q. What was the difference in the quantity of
the water on the one side and the other?
A. I guess hvo feet deeper on the East side than the West
side.
Q. The culvert had been cleared then 1
A. Yes, sir.
Q. Did you notice the road and the land around Jvfr. Tap}Jen 's house close to this taxed ditch on the \Vest side of the
track?
A. Yes, I noticed it.
Q. Was there any 'va ter standing there or not?
A. Not so very much on the West side.
Q. Was any water standing on the land in general on the
"\Vest side?
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A. No, sir.
Q. 'Vhere did you see the water on the West side 1
Q. Down the ditch particular.
.
Q. How about the East side, was it in the ditches alone,
or what?
A. It was all over.
Q. How far do you live from ~fears¥
A. Two miles.
Q. That is, about a mile 'Vest to the Bayside road and a
mile down the Bayside road?
A. Yes.
Q. This rain last August, was that a pretty heavy rainY
A. Pretty heavy.
Q. In your experience where you are living,
page 147 ~ and, by the way, ho\v long have you been living
there~

A. All my life.
Q. During your experience in living there, can you tell
the jury whether or not you have any rains or any rain prior
to this ·one as heavy as this t
A. I think so, some few times; I don't know exactly when.
Q. Can you recall any of them at all f
A. One about ten years ago I think was equally as big as
this.
CROSS

EXA~IINATION.

Q. Po you mean to give the jury the idea that this was just
a casual rain, a good season or a heavy rain~
A. It was a heavy rain.
Q. Wasn't this nn extraordinarily heavy rain T
A. Yes.
Q. Can you tell me on any othe1~ occasion when as muc.h
water fell?
A. I have seen on the Bayside as much water several times.
Q. Name the times f
A. I don't know exactly the times, I didu 't put the dates
down.
Q. I-Iow old are you
A. Thirty-eight.
Q. When you told the jury a while ago that the water on
the East side of the r~ilroad right of way \\-ras a bout two
feet higher than on the \Vestern side, what did you mean 1
A. Well, the railroad track had st~pped it.
Q. Water was standing on the East side two feet higher
than on the West side f

·----------~~
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A. Two an~l a half and probably three feet in
some places.
Q. You didn't measure it Y
A. No, sir.
Q. Give the jury to the best of your knowledge how deep
it was on the East side?
A. From the track down I expect it 'vas two and a half or
three feet deep on the East side.
·Q. Do you know how high it is from the bottom of this
road to the top of the track~
A. I think it is two and a half feet or three feet, two and
a half any way.
Q. All the way along~
A. Pretty well from Lee Davis' up to the station.
Q. You don't think the difference is more than two and a
half or three feet 1
A. I don't think so.

page 148

~

RE-DIRECT EXAlVIINATION.
Q. When you say it w·as two and a half or three feet
higher, do you mean it was no water standing on the West
side of the track or not~
The Court: I don't think that is either a proper or necessary question; the witness has said that the water was 21h
to 3 feet higher on the East side than on the '\Vest side. 'J.lhe
witness has measured up to your desire. It is only an unnecessary prolongation of the testimony.
page 149 ~

JOHN LANI{FORD:
DIRECT EXAl\1INATION.

Q.. Where do you live1
A.. Just this side of Leemont.
Q. \Vhere were you living when this big rain flooded l\Ir.
Byrd's store f
..t\.. I was living at 'Vessells' Cemetery, just across the road.
Q. How far from j\fears ·~
A. I should say four or five hundred yards.
Q. I want you to state whether or not during your experience and observation you have seen any other rain as great
or greater than this rain 1
A. Yes, I have seen more water where I live than on this
Sunday morning?
·
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Q. When was that?
A. Last Spring when we had this hail storm.
CR.OSS EXA.l\1INATION.

Q. How old are you?
A. Thirty years old.
SEWELL CIIESSER:
DIR.ECT EXAl\1INATION.

Q. Where do you live?
A. Right near 1\tiears.
Q.. I wish you 'vould state whether or not from your experience and observation you have seen any other
page 150 ~ rainfalls as great or greater than the one that
flooded ~Ir. Byrd's store last August f
A. I think I had more rain at my house in l\tiay during the
hail storm.
CR.OS'S

EXA~iiNATION.

Q. Did you go down to :fi!fears on that ocec'lsion f
A. I went on Sunday morning.
Q. I mean during the hail storm?
A. No, sir.
Q. You are talking just about the "rater around
premises?
A. Yes, just around my premises.
Q. How old are you~
A. Thirty-five.

your

\

R,. F. BALL, rec.alled:

DIR.ECT EXAivfiNATION.

Q. The mill dam you referred to as breaking away the last
time, did or did not that break away in 1910 in the big ruin
you spoke of?
A. Yes, sir.
Q. It broke away then also?
A. Yes, sir.
Q. Do you know what time of the night it broke away this
time!
A. I suppose about eight o'clock; it was a 'vhile after dark.

T. Lee Byrd, Pltff., vs . .Penn. R. R. Co., Deft.

119

CROSS E.XAl'IINATION.

Q. Do you kno'v the size of the culvert under
the road at J.\IIarshall 's mill this last August?
A. No, sir,-I do not.
Q. Ho"r many were there there?
A. Two rows of pots.
Q. Do you la1o"r ho'v many were there ten years ago 7
A. No, sir.
Q. Do you kno'v anything about the size of them?
A. No, sir, I do not.
Q. "'\Vho is the man that does know?
A. Charlie Dix.
Q. Two this last rain and one before?
A. Yes, but it didn't carry the pots a"ray this time, they
stayed there. /
IJage 151 }

CHARLES F. RUSSELL:
DIRECT EXA1viiNATION.
Q. ~fr. Russell, where do you live?
A. Greenbush.
Q. In what business are you engaged and have ·you been
engaged in for the last few years 1
A. Contracting and building mostly; I am in the vault
business too.
Q. Do you la1ow anything about the storehouse and storage house of Mr. T. Lee Byrd?
A. Yes, I kno'v the house, I built it.
Q. How did you build that house with reference
page 152 } to the land, level with the land as the land was
.
then, or 'vhat f
A. No, we raised the house a little, I suppose maybe six
or eight inches above the main land, ·and IYir. Byrd said he
was going to fill in.
Q. Has he filled it in since that time?
A. Yes, he has filled it in with cinders.
Q. :Have you had occasion to examine the house with referPuce to the damage done it by the water?
A. Yes. The water in question I know nothing about, but
1\ir. Byrd asked me a couple of weeks ago if I "rould go up
there and look at his store, and last Saturday morning I went
nnd I find the house is damaged to the extent of $500.00, if I.
had to put it back like it 'vas before it got wet.
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Q. I want you to describe as best you can the damage that
was done to the storehouse by the water?
A. Where the water stood there it has just sobbed and
turned black and mildewed, and has buckled the ceiling all
around and practically. ruined his doors and the bottom of
the shelving and the platform, that is all ruined, and the hottom of his counter 'vhere the water stood.
Q.. How long have you been in the building business?
A. About thirteen years in contracting.
Q. I-Iave you built any other storage houses except this
one¥
A. Yes.
Q. Where?
A. I built one at 1\Ielfa last summer, and one ~t
page 153 ~ Painter, and I built one at Modestown, the storebouse l\fr. ~Iathias occupied at Greenbush which
he uses for storage upstairs, and the Ivfatthews storehouse
at Parksley which he uses for storage upstairs.
CROSS E·XA:afiNATION.

Q. ~Ir. Russell, does your building include putting in the
ceiling· you refer to?
A. Not that particular job.
Q. In the jobs you have referred to, did you furnish the
ceiling itself?
A. In Mr. Byrd's case I did not; I usually do.
Q. Do you refer to the wainscoating- around the wall~
A. Yes.
Q. Have you made a calculation of what it is that goes to
make up the $500.00 Y
A. Roughly so, yes.
Q. Have you a statement of that Y
A. No, sir.
Q. Will you kindly tell me what that is?
A. The ceiling·, if he is satisfied the way it looks, well and
good, but if you have to take it out ancl put in more I wouldn't
do it for $500.00.
Q. You give that estimate as an experienced builder?
A. Yes, sir.
Q. And you place that as his damage 1
A. Yes, sir.
page 154 ~ Q. What doors arc you referring to f
A. The large doors at the back of the buildin g.
Q. Are they exposed to the weather?
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A. Yes.
Q. The doors are outside like any outside door to a house
and exposed to the weather, aren't they~
A. Yes.
Q. Do you mean to tell the jury this. 'vater was any different from any other water¥
A. I think so in that particular case, yes.
Q. vVha t made that 1
A. The door is a double hung door and will be damaged
by water more than an ordinary door.
Q. It will do that in a heavy rain, won't it 1 What is the
difference 1
A. Vvell, I think it is right much difference.
Q. But 'vater is water 1
A. But it is different from water running against the door
and standing up against it.
Q. liow high from the ground did you build the stores that
you are talking about that yon have been buildingt
A. At ~Ielfa. and Painter practically the same: they raised
the floor of the building practically six or eight inches above
the level of the land and then filled around. 1\Ir. 1\tiathias
uses his store for a grocery and drygoods store downstairs
and he raised his some.
page 155 ~ Q. Ho,v high 1
A. I suppose maybe twelve or fifteen inches.
Q. Is that all you have built'
A. That is all of that type of store; the 1Iatthews building he filled in about the same with his.
Q.. In any of these buildings t.ha t you have constructed is
the land as lo"r as it is at 1\Iears 1
.1\.. I rather think it is at Painter.
Q. Land is as low at Painter as it is at 1\Iears?
A. I don't think it is any great big lot of difference; that
is where the bouse is at Painter; it is in a Io'v place.
Q. :Nir. Byrd's place of business is in land that has bee11
l1eretofore cut off-it was 'voodsland, wasn't it~
A. Yes, I think it was.

SA.J\!IUEL CHURN :
DIRECT
Q.
A.
Q.
A.

EXA~·1INATION.

"\Vhere do you live with reference to l\fears?
I judge a bout a mile from lviears.
You live on 1\fr. Charlie Dix 's land, don >t you f
Yes, sir.

122

Supreme Court of Appeals of Virginia.

Q. Do you know when this mill dam that ~Ir. Powell asked
:rvfr. Ball about broke loose 'f
A. Yes, sir.
Q. \Vhat time "'"as that(?
A. Between eight and nine o'dock on Saturpage 156 ~ day night.
Q. How long have you been living where you
now live'
A. Nine or ten years, I won't say which.
Q. In your experience while living there, have you experienced any other rain that there was as much rainfall as on
this occasion?
A. Yes, ten years ago it was just as much water there as
it was this time around me.
CROSS EXA].IINATION.

Q. How old are you?
A. Thirty-seven.
Q. Do you mean to tell the jury that the rainfall at that
time was as heavy and as hard as it was on this occasion
A. I don't kno'v that it was as hard at times as on this
occasion, but I think 've had just as much ,,.,.aterfall before
as we did this time.
Q. Did you ever see it rain as hard for as long a time as
it did this last rain 1
A. I· don't believe I have, not rain as hard.

RAND...t.\.LL REvV:
DIR.ECT

EX1~1\1INArriON.

Q. Where do you live?
A. About a mile from l\1ears, on ].1r. Charlie Dix 's land.
Q. I want you state from your past experience and observation whether or not you have ever seen any rains as
great or greater than the rain that occurred last
page 157 ~ August which flooded 1\i[r. Byrd's store?
A. Well, I know ten years ago we lost part of
our crop; it was an awful rain both times.
Q. vVas that rain ten years ago as great or greater than
this last rain we had in Ang·nst of last year~
A. I don't imagine it "ras; I should think the ground was
awful wet both times; it was an awful rain, both times as
far as going over the field it was impossible to do that.
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EXA~IINATION.

Q. How old are you?
A. Twenty-eight.
Q. I understand you to say that the rain ten years ago
was the only one that could compare to this rain?
A. It is the only· one I remember and I am not saying it
was or wasn't; both were big rains.
Q. Isn't it the truth that both of them, in your judgment
as a twenty-eight year old man, were the biggest rains that
you ever knew~
A. I believe so.
Q. Did you ever know a rain to fall more intensely and for
as long a time as it did last August i
A. Well, it rained hard this last August in the afternoon.
Q. It rained hard and rained longer hard than ever you
knewi
A. Well, the rain 've had ten years ago I thought was the
biggest rain we had had then and I think so now, you might
say, but it rained hard this last time.
page 158 ~ Q,. And it rained long?
A. Yes, it rained off and on all the afternoon.
Plaintiff rests.
The following testimony "-ras introduced in behalf of the
Defendant:
FRED E. RUEDIGER:
DIRECT

EXA~1INATION.

Q. 'What is your full name 1
A. Fred E. Ruedig·er.
Q. \Vl1at is your occupation~
A. County Surveyor of Accomack County.
Q. How long have you held that position?
A. Going on twenty-eight years.
Q. You are of course an engineer1
A. Yes.
Q. Have you, at the request of counsel for the defendant
R.ailroad Company, made a survey to be used in this ease?
A. Yes.
Q. What area were you requested to survey and what did
you survey~
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A. The area that would be drained by this particular culvert in question.
Q. Have you made a plat of that 1
A. Yes.
page 159
Q. Have you made any effort to pass on the
sufficiency ·of any culvert except the culvert in
question¥
A. No, sir, I have not.
Q. Mr. Ruediger, this plat shows the Pennsylvania Railroad and it also shows by the arro\V the direction North aud
S'outh 1
A. Yes.
Q. On the plat there appears a county road running from
East to West and crossing the railroad right of way?
A. Yes.
Q. What is this road marked" County Road'' to the South?
A. T11at is the County Road leading from Bethel Church
to Mearsville.
Q. After this last mentioned County Road& gets to this
point, to the railroad track, there is a road running North f
A. Yes, along the railroad track.
Q. That is not a county road 1
·A. No, sir.
Q. Describe in your own language the area included in the
survey that you have made that would be drained by this
ditch which appears on your plat: the ditch along the 'County
Road first mentioned?
A. The area drained by this ditch will extend along the
railroad track in a Northerly direction for about thirteen
hundred feet and in a Southerly direction from the culvert
in question eight hundred feet, and it \vill extend then in an
Easterly direction from the railroad track to the
page 160 t road leading from Bethel Church to I-Iallwood
and it will possibly take in some territory East
of that road.
Q. East of the road from Bethel to I-Iallwood 1
A. Yes, sir.
Q. That last mentioned road is not actually shown on your
platf
A. No, sir.
Q. Looki for a moment to the road on the West side of
the right of 'vay. The Bethel road to ~Iearsville is met by
the first mentioned road that you referred to on the 'Vestern
side, is it not~
A. Yes, sir.
Q. Right here I will ask you what is the character of this

t
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County R.oa.d near the Station on the "\Vest side, as to elevation and construction~
A. The road on the vVestern side of the railroad track you
speak of goes through pretty ·low land but comparatively
high land for that section, at any rate it is four feet above
the bottom of the ditch ·where the drainage ditch crosses it.
Q. What is the difference between the elevation of the
land at or near the Bethel-Hallwood road and the land at or
near the railroad~
A. The difference in elevation is about fifteen feet: the
Bethel-Hallwood road at that point is about fifteen feet higher
tl1an the surface of the ground where this road crosses the
railroad.
Q. \Vhat is the distance as the erow flies from
page 161 ~ the railroad track out to this Bethel-Hallwood
road1
A. 2,440 feet.
Q. So that the drop is fifteen feet in twenty-four hundred
and forty feet?
·
A. Yes, sir.
Q. Tell the jury how long you havre known this ditch here,
referred to in the declaration as the T. Lee Byrd taxed
ditch?
A. I laid it off.
Q. At whose request~
A. Of the manager, Thtfr. 1-\.lbert 1\Iears.
Q. Albert F. 1\fears 1
A. Yes.
Q. You are then familiar with this entire territory from
actual surveying work?
A. I have been through this woods on several occasions in
surveying ditches, not only this one but others too for the la~t
28 years.
·
Q. \\Till you state what is the condition of the Eastern end
of this T. Lee Byrd taxed ditch as it gets to or near the BethelHallwood road?
A. This taxed ditch runs along the South side of this road
and wl1en you get in about one hundred yards of the County
Road there is no ditch there at all.
Q. It loses its identity as a ditch altogether~
A. Yes. There is a ditel1 on the N o1:th side but none on the
South side as a continuation of this ditch.
page 162 ~ Q.. \Vhose building is closest to the right of way 1
A. Tl1e storehouse of 1\fr. T. Lee Byrd.
Q. Is that the lowest building on that land~
.1:\.. The dwelling house of l\Ir. Davis here on the other side
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is about the same height above the bottom of the culvert as
_1\Ir. Byrd's store is.
Q. I was referring more particularly to the houses in the
village of ~iears proper 1
A. It is the lowest in the vicinity near the railroad station.
Q. How does the elevation of ~Ir. Byrd's store compare
with the elevation of the County Road in front of :Nir. Byrd's
store¥
A. The floor is about three inches above the County Road
in front of his store.
Q. How does the elevation of 1\tlr. Byrd's store compare
with the elevation of Mr. Bonniwell 's store~
A. ~Ir. Bonniwell 's store is about two feet two inches, 2.18,
above Mr. Lee Byrd's store; that is the floor.
Q. In a distance of what?
A. In a distance of possibly fifty or sixty feet.
Q. In which direction is the water shed and flow from the
Bethel-Hallwood road?
A. Northwest to the railroad, following the general direction of the ditch.
Q. With the condition of the taxed ditch, as you have described it, .its East end about one hundred yards from the
road what is the direction in which rainfall tends'
page 163 ~ to flow if it can't follow the course of the ditch at
that point?
A. It would go clown the County Hoad until it 'vould come
to a squart: turn of the road, there it would likely follo'v the
ditch because the land is a little higher going Northeast.
Q. But from the East end it would follow the course of
the County Road because there is no ditch for it to flow in 1
A. Oh, yes, it is a diteh along here; the ditch is missing
to the end.
.
Q. That's what I mean: to the extent it is missing it would
flow d0,\'11 the County Road~
A. Yes. It is a very abrupt fall from the Bethel-I-Iallwood
County Road for a hundred yards down this road, about five
feet.
Q. The premises in, at and around lVIears are described ·h1
the plaintiff's declaration as a basin. Is that an appropriate
description 1
...i\.. It is at present, with the railroad track in front of it,
yes, sir.
Q. Along this portion of the village P (Indicating the built
up portion of the village?
A. Yes, sir.
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Q. Did you examine the T. Lee Byrd taxed ditch to the
\Vest of the railroad property f
A. Yes.
Q. State to the jury \Vhat you found as to the condition, if
any, in the bottom of that ditch tending to obstruct the flow
of \va ter at the time the survey was last made?
A. Apparently the water is backing up in the
page 164 ~ pipe to a depth of one foot.
Q. As tlw result of what f
A. As the result of the ditch being filled up beyond the
railroad rig·ht of \Vay it will throw the water back to a depth
of one foot; it has got to be one foot deep in the culvert before it will flow out in the ditch.
Q. About ho'v far off the railroad property is thatf
...'1. In the length of the first one hundred feet at the turn
of the ditch the ditch is at present one-tenth of a foot below
the bottom of the ·culvert.
Q. There has been some testimony about culverts placed in
this old road opposite the culvert in question, two twentytwo inches in diameter. The evidence shows that the culvert
under the railroad right of way is thirty inches in diameter.
\Viii you state for the information of the jury whether you
have made auy calculation showing the difference, if any, in
the carrying capacity of the culverts f
A. Why, sir, I did because it might be misleading, that
the thirty inch culvert \Vould look so much smaller that two
twenty-two inch culverts. \Vhen the man put in the two
22 inch culverts he c.ame as near the calibre of the 30 inch as
he could; if he had put in two 20 inch culverts he would
have been below the capacity of the 30 ineh; by using the
two 22 inch it is one-quarter above the capacity of the
other.
Q. S'o they are practically the same f
A.. They are practic.ally the same.
page 165 ~

CROSS EXA~IINATION.

Q. To get it straigl1t in my mind, I understand that this
culvert drains an area of 1,300 feet to the North 1
A. Yes.
Q. 800 feet to the South?
A. Yes.
Q. And about ho'v far to the East?
A. On the Bethel road it is 1,900 feet and on the ].fappsvil]e road 2,440.
A. Somewhere between 1,900 and 2,440 feet to the Eastf

128

Supreme Court of Appeals of Virginia

A. Yes, the mean would be 2,170; that is to the County
road.
Q. Does that drain anything on the East side of the County
road that you speak of 1
A. If I remember right, the ta."{ed ditch \vent some\vhere
to the east of this Bethel-Halhvood road.
Q. So this does drain an area to the East of the County
R-oad?
A. Yes, suppose to.
Q. The road you speak of going over the track, after the
road crosses the track is that as high as the right of way or
not ol
· A. Oh, no, it is lo\ver than the right of way; the right of
\Va.y is built up.
Q. Can you tell me how much lower this road is on the
West side of the track than the right of way~
A. Right after you leave the right of way there is a high
point, there it would a foot and a half below the right of
way.
Q. The road is a foot and a half below the right
page 166 ~ of way at this high point 1
A. At this high point; when you get back here
it will be three feet below the right of way, when you get to
the turn of the road it will be five feet below the top of the
right of way, \Vhen you get to the point where the Bethell\fears road and this road meet, it will be there approximately
four feet below the t.op of the right of way.
Q. With reference to the culverts, you stated you had made
some calculations. What is the cubic area of the two 22 inch
culverts?
A. As I said, the two 22 inch culverts are slightly in excess of the 30 inch. Tl1e 30 inch is 4.9 in square feet and a
22 is 2.63, which would make the two 5.26; that is 5.26 and
the other is 4.90, that is .36 of a square foot difference. If
they had used 20 inch culverts that 'vould have been only
4.32; if they had used 20 inch culverts the area would have
been considerable less.
Q. You have been familiar with these culverts from the time
they have been put in?
A. ""\Yhen I made the survey they were waiting to put the
culverts in.
Q. 'Vas this the orignal culvert put under the right of
way'
A. No. A ditch going through 1fr. Davis' field \Vas the
drain do'vn in there, and after you get across the railroad
track you ca1~ still see the old ditch.
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Q. Was this culvert put in after the railroad
page 167 ~ was double tracked f
·
A. Yes.
Q. The sulvert that was put in on the West side as a continuation of the other track, is that the same size~
A. No, six inches larger.
.
Q. Then this culvert is 30 inch on the East end and 36
inch on the West end 1
A. Yes.
Q. I-Iave you made any calculation of the difference in the
carrying capacity of the 36 inch and the 30 inch culverts?
A. The 36 inch '\vould be a vast difference, you see it is
six inches added to it and that would make possible half as
much again.
Q. Your examination, I understand, when the water was
backing up in this ditch, was a week ago f
A. Yes, at the time I made the survey.
Q. You have no idea of the condition of that diteh in August at the time of the flood?
A. No.
.
Q..As to the height of Ivir. Lee Byrd's store floor over or
above the top of the culvert in question, you haven't given
us that7
A. I have not been asked.
Q. Can you tell us 110'\V high that is above the culvert~
A. It is 4.52 feet above the bottom of the culvert, ·which
would put it a. little over two feet from the upper end of the
culvert of the inside measurement.
· Q. The house spol{en of as the Tappen house,
page 168 ~ that is the dwelling on the \Vest side of the track,
did you take the elevation of that~
A. I did not. ·
Q. You took the elevation of the road, is all, at that time?
A. Of the road and at seevral points on the land.
Q. Is there any difference in the elevation of that land and
the land around ~1r. Byrd's storef
A. Oh, yes; there is 2.81, over a foot and a half difference,
that is near the culvert, and here is 2.84 and here is 3.57.
Q. That is South of the culvert~
A. Yes.
Q. Going North of the culvert to,varcls ~ir. Byrd's store
on tl1e West side, how does the elevation compare with the
elevation of the East side?
A. That is pretty much the same; that is all low l~nd in
there.
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Q. That is from the culvert going North until you strike
the County road crossing in front of the store?
A. Until you strike near the Tappen dwelling.
RE-DIRECT

EXA~IINATION.

Q. There is one question I should have asked you a while
ago that escaped me. Did you hear the testimony of Captain
l-Ien R.ob Chase about walking down home that night, down
this road?
A. Yes.
Q. vVith the water up even with, flowing over, or about to
flow over the railroad company's track, "rhere
pag-e 169 ~ would that "rater have come on a. man~
A. The lowest point I have got on the road
nearest the ditch is 2.90 and the track there is 5.77, that is
2.87; at the time in question if the water was running over
the top of the rail would put it 2.92 even with the top of the
rail-if it "Tas running six inches above the rail it would be
:3.87, which would be nearly four feet.
·
Q. vVbich is the losest point you gave a while ago?
A. Near the ditch.
Q. Which is the closest building to that lowest point?
A. 1vfr. Byrd's store.
.
Q. How far is that store from that lowest point?
A. 178 feet from the lowest point to the corner of his store
h1 question.

Plat introduced in evidence and marked Exhibit 2.
E. C. YOUNG:

DIRECT EXAl\IINATION.
Q. State your name and occupation?
A. E. C. Young; Supervisor of the Norfolk Division of
the Pennsylvania Railroad.
Q. Ho'v long have you held that position?
A. A little over twenty years.
Q. Continuously?
A. Yes.
Q. So that you held it in August of. last year?
page 170 ~ A. Yes.
Q. Are you a graduate of any institution of
learning and if so what?
A. Graduate Civil Engineer, Lafayette College, 1892.

T. Lee Byrd, Pltff., vs. Penn. R. R. Co., Deft.

131

Q. In the performance of your duties for the Railroad
Company you are obliged to act as engineer from time to
timeT
A. Yes.
Q. ~rell the jury briefly the nature of your duties-what is
required of you?
A. I have charge over track, its maintenance and construction, its culverts, its right of way ditches and ditches
leading therefrom, in fact, anything that will have to do with
the proper maintenance of track.
Q. In your testimony, under the ruling of the Oourt, we
ure to be confined, as you lrnow, to the culvert in question at
~[earso/

A. Yes.
Q. W1wre were you on the 21st of August, 1926?
A. At Cape Charles.
Q. When did you go to 1\fears'
A. Ori train known as 450 due to leave Cape Charles at
11.10 P.M.
Q. Is that what "\Ve understand as the New York Express f
A. Yes.
..
Q. Ilow did you go up?
A. I rode the engine on this train.
page 171 } Q. In the engine beside yourself were the·A. Eng·ineer and :fi.reman.
Q. 1~ell the jury ''rhy you rode on the locomotive?
1\.. At nine o'clock P. 1\L I had been advised by Train Dispatcher's Train l\iast.ei· that here were bad "rater conditions
at l\fears; about ten or ten fifteen I had been advised that
they were so bad that the foreman didn't consider the track
safe for the trains to run over.
Q. In performing· your part of the duties as Supervisor,
how do yon get your messages from the track foreman?
A. "\Ve get messages either by telegraph or telephone.
Q. And what office?
A. Train ~faster's, usually.
Q.. Did you on this occasion get the message in the usual
channel f
A. No, sir, because this was out of my territory. 1v[r.
White, Supervisor in eharge at 1\fears was away and the
message came to me at that time from the Train 1\{aster and
Train Dispateher's office.
Q. State what you did!
A. I rode engine 450 to 1\fears Station, arriving a few minntcs after one A. l\L Saturday night; as soon as I arrived at
1\fears I noticed the bad w·eather eonditions a1~d proceeded to
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examine the track to see if it was safe for this train to go
over; after satisfying myself that the train could get over at
slo'v speed, under instructions from the Train
page 172 ~ Master I gave instructions to this train to proceed slowly.
Q. State to the jury what you found of the rain conclitions when you got to 1\:Iears that night at one o'clock~
A. When I got off the engine at Mears it was raining very
hard.
Q. I want to ask you right there to tell the jury something
about the rain that night 1
A. vVhen I arrived at :Mears at was raining very hard; I
had on a raincoat and inside of fifteen mii1utes I 'vas wet to
my skin through this raincoat; I got another raincoat and
the water 'vas coming down with such force and intensity
that you couldn't keep dry in a raincoat. It continued to rain
very strongly up until about seven A. ~L; in fact, I remained
wet from at least one thirty until seven P. J\L that night and
had to telephone to Cape Charles for dry clothes.
Q. What did you find as to the physical conditions around
that part of the track, that right of way 1
A. At the location of this culvert I found the water banked
up on the East side approximately six and a half feet deep,
rtnming over the top of the rail about five inches, proceeding
across both Northbound and Southbound tracks and dropping
a distance ~f about hYo feet at the "\Vest of the Southbound
or West track, thence striking the water on the West side.
Q. As Supervisor of the raih:oad at 'that time, tell the jury .
what was your chief business or concern in going to 1\f:ears
that night?
A. It was to take care of the railroad so we
page 173 ~ could keep trains running.
Q. And run in safety1
A. Yes, and to that end to get rid of all the water possible
and as quickly as possible. The water on the East sido, as
I said, was five inches above the top of the rail and running
across the track and had washed out the Southward track
to the middle of the tie between the rails of the Soutlrward
track and it washed out the embankment West of the \Vest
rail to a depth of about two feet; the "rater had risen on
the West side of the track from the mouth or top of the tube
or outlet culvert to a height of about two feet.
Q~ You refer now to the culvert \Ve have been talking about
all the time f
A. Yes, the washout was near that point; the water was
boiling through this culvert and forcing itself up about six
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inches above the outl)ing water on a level in the sense it
was boiling up from the force in going through the culvert.
Q: The jury will want to know how you saw that!
A. I was equipped with a very strong flash light 'vith which
I could see a distance of 150 or 200 feet.
The Court: And with that you made the examination
about which you are testifying¥

A.. Yes, sir.
Q. Go ahead .
.A.. I found the only point on which water 'vas not standing
from thn platform at ~fears Station was the high
page 174 ~ point of the crossing.
1\.. This is towards Cape Charles. This is
where the public road crosses the railroad and about four
feet of this eros sing was out of the water; I had on shoes
and to get to this four feet I had to use planks to try to keep
dry; when I got there this erossing was the only place that
was out of the water unc.overed in all this territory; the
'vater 'vas running about two inehes on the S'outhward track
above the top of the ties, and when I made my first trip I attempted to walk the rail of the Southward track, having
called up Lewis Bailey, the .section foreman, but soon gave
up and took my medicine and got wet. As soon as it became
near daylight so we could see we started in to treneh the
ballast out between the ties, -going do,vn about five inches
belo'v the tie, drawing oii app1·oximately two feet of the
surface water, from five inches over the top of the rail, the
rail seven inches, and then seven inches below the tie. vV e
dug· about two hundred of these trenches both North and
South of this public road crossing and by this means at hvelve
o'clock at noon we had lowered the water approximately
twelve to eighteen inches. 1Vhen this water had been lowered
to this depth the volume of water backed up in the village of
~Iears had been closed in ; in other words, as this eightee1~
inches of water had been taken from the surrounding territory the extent of the water over the land had become less.
Betw·een twelve and one o'clock on Sunday the culvert began
to draw water and formed a slight vacuum which made a little whirlpool; this was occasioned by the depth
page 175 ~ of the 'vater having been reduced and the height
of the water above the culvert coming down close·
to the mouth of the cuh"ert. I remained at 1fears until a ]ittie after one P. 1vi., at which time the water had begun to fall
about one or two inches an hour; previous to that time, from
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making measurements, the water had only fallen from daylight until the time I left there an inch an hour. I went up
to Hallwood and when I returned to my surprise the water
had fallen approximately three feet, and I returned about
· four o'clock.
Q. \Vere you present whe11 the h\ 0 railroad ties, that have
been referred to in the testimony·, were taken from the culYert?
A. I was present but not at th~ spot; I was somewhere
about the road crossing·, perhaps 100 or 150 feet away.
Q. You have not referred to that because you were not
then there at the time'
A. No, sir.
Q..After you got there, to ~fears, that night until you went
to Hallwood, did you stay there continuously?
A. I was in the station part of the time but would be out
at least every fifteen ·minutes, from ten to fifteen minutes,
to examine the water conditions with my flash light, to see
whether the water had begun to fall or not.
Q. I want you to tell the jury, from your observation of
the conditions at the culvert, or either end of the culvert in
question, whether it appeared to be stopped either in whole
or in part or the flo·w throug·h the culvert interpage 176 ~ fered with in any way, from what you could observe?
A. From one o'clock, the time I arrived, until one o 'dock
P. :.M:. in the afternoon of Sunday when I left to go up to llallwoocl there was no appreciable increase or decrease il1 the
flo\V~ of water through this culvert; it 'vas rushing through
ns hard at one o'clock at night as it was at one o 'cloek in
the afternoon, boiling up about six inches on the opposite
side m1d going through with very strong force, in fact with
sufficient force that I had track men remove two or three
ties out there off the land to keep from being washed away
from the railroad company's property.
Q. What was the condition of the land on the Westen1
side of the railroad track, the surface of the land proper?
A. The surface of the land proper ''ras flooded about two
feet deep.
Q. Ho'v did you see that?
A. There were ties piled up on the \Vestern side and there
was brush piled up in piles about eighteen incl1es or two feet;
in fac.t men in hip boots that went over and moved these
ties could not pass over the land without the water getting
into their hip boots.
Q. That is 'vhen they ''rere moving the ties 7
7
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A. From the ''Test .side. They had been :placed there to
keep them from being washed away from the railroad property.
Q. To preserve them f
A. Yes.
page 177 } Q. Some of these ties were later on· found
where~ Do you know that?
A. I don't know about that.
Q. If you desire to make any further statement, I will ask
you to do so?
A. The only statement I would make further to the jury is
that during the course of the night and especialy after the
flow of water began to fall slightly, I made marks on the
s'vitch stand and then as it fell on the switch timber to see
how fast the water was falling, to judge how long before I
could put the ballast in and fill up the Southward track, for
the Southward track was out of commission and no trains
permitted to run over it, and during that time from, I would
say, seven o'clock A. 1YI. until one o'clock P. 1\f. the water
Rtartecl to fall about half an inch an hour and bv one o'clock
P. 1\L it was falling one inch per hour. I believe that is all
the information I ln1ow of that "'"ould be of use to the jury.
Q. I-I ow old are you~
A. Fifty-six.
Q. VVhat period· of that time have you lived on the Eastern
Bbore of Virginia?
1\.. I have been here since January 15th, 1906.
Q. Either on the Eastern Shore of Virginia or off the
}Jastern Shore of Virginia, have you ever known a heavier
rainfall and longer than occurred that night~
·
·A. I have in other places. The only rainfall
page 178 } that I know of comparable 'vith this rainfall is
w·hat is known as the I\::eller flood, with which I
had a similar experience, ''rhich happened in June and July,
1909. I have seen water conditions in other territories, for
instance, in Arkansas along the Mississippi river I have seen
exceedingly heavy ~nd continuous rainfalls that would last
for days.
CROSS' EXA1\fiNATION.

Q. Yon rode the engine up to
A. Yes.
Q. You left the engine where Y

A. At J\IIears.

~fears,

I believe you said?
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Q. You hadn't gotten into 1fears Station ·when you left it,
had you?
A. I say at ~fears Station, I may not have been right in
front of the Station, in fact I think I got off on the platform,.
if I remember right.
Q. In. other 'vords the train hadn't stopped until it got to
the platform¥
A. That is my recollection.
Q. Wasn't the water running over the track before yon got
to the platform~
A. Yes.
Q. You said a moment ago you got off the engine and
walked up the track to sec whether it was safe or not Y
A. Yes.
Q. Did you consider it safe1
page 179 ~ A. I hadn't walked over the track; the· track
that was reported was North of ]\fears Station.
Q. You didn't examine the track at the. culvert at that
time¥
A. Not when I first got off the engine.
Q. When did you first go to the culvert f
A. I judge around one thirty.
· Q. Alonef
A. No, sir, with foreman Lewis Bailey and l1is brother, who
was at that time assistant foreman.
·Q. And at that time you say the 'vater was boiling through
tl1is culvert going out the "\Vest side f
A. Yes.
Q. And rising about six inches above the top of the water?
A. Yes.
Q. How high was· the water on the West side above the top
of the culvert 1
A. A.bout hvo feet.
Q. How much highe1· was that than the lay of the land 1
A. About two feet above the lay of this low land of the
branch, I don't mean the cleaned out ditch, but this branch
land adjacent to the Lee Byrd taxed ditch.
·
Q. Was the taxed ditch filled?
A. It certainly 'vas, it \Vas overflowing.
Q. How much overflow 1
A. About two feet
Q. That was two feet more than full?
A. Yes, sir.
page 180 ~ Q. Did you go clown to this little bridge helovv
the Tappen house~
·
A. No, sir.
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Q. You kno'v where that bridge is~
A. No, sir.
Q. 1Jicb1 't you see the bridge the next morning?
...~. No, sir.
Q. It has been testified, 1'Ir. Young, that that bridge was intact the next morning about nine or ten o'clock, people going ·
over it and didn't float away until after the culvert was
cleared up and the water 'vent through. \Vill you explain to
the jury if this 'vater was going through that culvert six
inches above this culvert and two feet over the land in question how that bridge remained intact~
A. If I remember lVIr. Ruediger's testimony correctly, the
bridge is something about four feet higher than the bottom
of this ditch and this ditch is about, to the best of my judg. ment from what I have seen of it, around twelve or eighteen
inches deep. That 'vould mean only three and a half feet.
Q. That would mean three and a half feet from the bottom
of the culvert Y
A. From the bottom of the ditch.
Q. Then you have a 36 ineh- culvert 1
A. Yes. ·
Q. And according to your testimony this water was two
feet hig-her than the top of the culvert 1
page 181 ~ A. I didn't, I said that the water "ra.s two feet
higher than the ditch. I can't compare the bridge
with the culvert, but at the culvert the water 'vas two feet
higher than the ditch. I am comparing the water with the Lee
Byrd taxed ditch; this ditch was overflowing approximately
two feet higher than the top of the ditch; the ditch was
eig-hteen inches deep and if the bridge was four feet from the
bottom of the ditch the water would not reach the bridge.
(~. You testified that the ·water was two feet higher than
the culvert on the \Vest side?
A. Yes.
Q. That culvert \vas three feet wide?
A. Three feet wide and three feet high.
Q. That would make five feet of 'vater at the West end of
this culvert?
A. Yes.
Q. That culvert was down in the bottom of the ditch~
A. I couldn't say but I would judge it was.
Q. Have you seen it since?
.A. No.
Q. I-Iay_e you seen it before?
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A. I may have in years gone by, but I am satisfied it "ras in
the bottom of the ditch.
Q. If the water was five feet deep from the bottom of the
ditch and down at the bridge the ditch was three and a half
to four feet deep, that 'vould lea:ve one foot of
page 182 ~ water over the top of the bridge?
A. I couldn't tell you. If the land was such
that the water could sweep out the water may have been considerably less deep at the bridge than at the culvert. I can't
tell you about what I didn't see.
Q. Ho"r far did this 'vater sweep out, do you know, whether
five or ten feet to. the West after it went over the track'1
A. It was s1.veeping both North and South of the station to
what I call the ::1\iears branch, which 1.vas approximately 150
to 200 yards.
Q. Then it 1.vas a clear body of water from 150 to 200 yards
West of the track and t\vo feet deep, is that correct f
A. Yes.
Q·. I wish you would turn to this plat. Here according to
l\fr. Ruediger's measurements-is this bridge 1
A. Yes.
Q. This map shows a scale of 100 feet to the inch T
A. Yes.
Q. I wish you would measure that and tell the jury just how
far it 'vas from the railroad right of 'vay to this ditch hy the
road?
A. 225 feet approximately from the right of way.
Q. Then according to your testimony the water was two feet
deep over that entire territory for 150 to 200 yarels 1
A. That is not what I testified to; I said along the track
for 150 to 200 yards.
page 183 ~ · Q. I asked you a while ago ho'v far did that
extend West of the track~
A. I didn't understand your question.
Q. How far did it extend West of the trackf
A. I don't know.
Q. Did you look to see?
A. Only as far as I could see, w·hich 'vould be approsimately fifty or sixty feet down to the bend of this ditch; I
could see that far.
Q. Then yon are speaking of the point on the railroad
'vhere the water was going over the railroad five inches high?
A. Yes, and in the adjacent territory along the railroad.
Q. You don't know whether it was taken up by the taxed
ditch a fe1.v feet away fTom that or not?
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...A.... No, sir, I do not.
Q. vVhen was the first time that you noticed the West end
of that culvert 1

A. About one-thirty.
Q. Ho'v often did you see it between then and the. time you
left there the next day?
A~ I didn't leave until Monday.
Q. I mean when you went to llallwood at one o'clock?
A. I would say a hundred or a hundred and fifty times.
Q. During that time was the water boiling out of the West
end of the culvert continuously f
A. To the best of my knowledge and belief, yes.
page 184 ~ Q. You have stated that from late Saturday
night until next morning 'vhen you left there, after
you had cleared the track and left and went to Hallwood, the
water was falling first about half an inch an hour and then
later one inch per hour7
A. Yes.
Q. That you went to Halhvood and stayed about three
hours?
A. Anywhere from two to three hours.
Q. And when you got back the water had fallen three feet?
A. About three feet.
Q. vVill you explain to the jury-when you left there I take
it the water wasn't running over the track any more?
A. It was 11ot running over tl1e rails, no; at tho time I left
the.re at one o'clock it was approximately to the bottom of
the ties.
Q. Will yon kindly explain to the jury if the water-or
thiA caulvert was lettin~ thB water pass unobstructed during
all of Saturday night and Sunday up to one o'clock and during that time with the aid of the water going over the rails
and only fell one inch per hour, 'Yhy it was with the culvert
alone it should have fallen three feet in two or three hours
after vou left there?
A. By trenching the railroad and permitting the water to
he reduced and contract the extent of the 'vater. In other
'vords, the area covered by the water ''rhen you take. one or
two feet off the top of the water you perhaps reduce· the volllme of the water about, I would say, fifty per
page 185 ~ cent. In other \Vords, you have taken off the top
surface of the 'vater, and the culvert wa.s enabled
to dr:nv some air and as it began to draw air it carried more
'vater and the quicker it got to the mouth of the culvert; the
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more air it could get the more water it cocl.d carry; in fact,
a culvert \ViH carry more, \Vater nine-tenths full that it will
full.
Q. In inches, how much did it fall between ten o'clock that
morning and one o'clock that afternoon of Sunday~
A. J:S.e.tween ten o'clock and one¥
Q. lt fell three inches, according to your testimony.
A. rl'hat would be three inches, but we had been working on
this from daylight.
Q. From ctaylig·ht until one, o 'clokc \Yould be about eight
hours?
A. Yes.
Q. And you say it was about fifty per cent of the. volume of
\Vater on the East side of the trackf
A. I meant the area of water.
Q. You say that would reduce the vilume of water fifty per
cent?
A. Yes.
Q. You had aided the culvert with 200 places cut in your
cross ties¥
A. Yes.
Q. And yet during eight hours you had only reduced your
volume of water fifty per cent 'vith the aid of the culvert,
trenches and all?
A. Yes.
page 186 ~ Q. Will you explain to the jury if with the aid
of the trenches you could reduce it fifty per cent
only in eig·ht hours it fell three feet in three hours?
A. From one o'clock . .<\..
. M. until approximately nine o'clock
Sunday morning it continued to rain in a very heavy downpour almost continuously; a little after seven it began~ to
lighten up a little in its density; after it stopped raining and
by our digging these trenches \Ve were enabled to reduce the
water slightly but not until the water had fallen to such an
extent that the culvert could draw air, which \Vould cause a
whirlpool, and could get air in the culvert, did the water fall
appreciably, and I say I was surprised when I got back there
and found that the \Vater had fallen to the extent of three
feet and to my judgment it was accounted for by the culvert getting air.
Q. I-Iow much more water 'vill a culvert carry a\Va.y when it
is drawing air than it would before?
A. I co.uldn 't tell you unless I had an engineerin~ book
here.
Q. Would you say one-fourth morei
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A. I would say it would draw from two to three times as
much.
Q. After it got air you figure it dre'v two or three times as
much as it drew before?
·
·
A. Yes.
Q. And it couldn't get air until it got down to the top of
the culvert?
page 187 ~ A. Yes, it could draw within two feet; after the
water gets down to the mouth of the pipe ana
causes a suction and the nearer it gets to the mouth of the
enlvert until nine-tenths full the more 'vater it will dra'v
Q. Did you see these cross ties that were taken out7
A. No, I can't say I did. I think I sa'v the end of one as
they were taking it out of th-e water.
Q. And they 'vere taking it out of the water on the East
end¥
A. It 'vas coming out of the water near the East end of the
culvert.
Q. You say them get the ropef
A. No, I didn't see them using the rope; I got a glimpse
of them pulling it out.
LEWIS R. BAILEY.
DIRECT

EXA~IINATION.

Q. State your name?
A. uwis R. Bailey.
Q. What, if any, position do you hold 'vith the defendant
Railroad Company?
A. Track foreman.
Q. Who is your superior officer 1
A. ~fr. N. F. White.
Q. Is Mr. \Vhite in charge of that division of the railroad 1
.A. Yes, sir.
Q. The maintenance of it 1
page 188 ~ 1L Yes, sir.
Q. Whose section runs up to ~1:r. White's?
A. Mr. E. C. Young's.
Q. ~o'v long have you been with the Railroad Company f
A. Since 1911.
Q. Wl1ere is your home?
A. Hallwood.
Q. Ho,v long have you been section foreman?
A. Since 1916, with the exeeption of eight months in 1920.

142

~upreme

Court of Appeals of ·virginia

Who are your co-workers-assistants~
My brother is my assistant foreman, he was out that
and Thornton and E. J. Tyler.
How far does your section extend 1
.A. From about a mile South of Mears to Makemie Park.
Q. Do you recall the Saturday and Sunday of the big rain
about which there has been testimony in this caseY
A. Yes, sir.
Q. What is the nature of your duties?
A. ~Iaintaining the roadbed a:nd track.
Q. On Saturday the 21st of August, 1926, what time had
you gotten in from your work?
.A. At four o'clock.
Q. Where is your home T
A. Hallwood.
Q. Which side of the railroad track f
A. vV est side.
page 189 ~ Q. About ho'v far from it?
A. About 200 yards from the public road erossIng.
Q. What had been the condition of the weather that day~
A. Raining. Raining· all day from ten o'clock that morning
and rained practically all day.
Q. When did you go out again on the track?
A. I went out on the track around seven o'clock, but I
started out getting my men together at six o'clock.
. Q. What 'vas the occasion of your going out at that time'
A. So much water?
Q. Where?
A. Around my house. Around six o'clock when I left home
the water was in my yard and I then kne'v it 'vas or thoug·ht
it was obstructing the tracks.·
Q. Tell the jury the character of the rainfall that day 1
A. It started in around ten o'clock and rained practically
all day long good and hard and around four o'clock she kind
of lightened up; of course, it didn't stop ra.ini11g then, and
about five o'clock she started in again heavy and from then
on all night.
Q. vVhen you "Tent out you went Northward?
A. Yes, sir.
Q. Had you sent anybody South to l\iears 1
A. Yes, sir, I sent one man.
Q. vVhen did you get to ~Iears ~
A. I got to l\1ears around nine thirty.
page 190 ~ Q. Ho"r did you get there?

Q.
A.
day,
Q.
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A. Walked.
Q. What protection did you have 1
A. Raincoat, boots and rain hat.
Q. Tell the jury the condition of the East ·and West side
of the railroad right of way 'vhen you got to Mears 1
A. When I got to :.Mears the '\Vater had gotten up around
a.bout the base of the rail on the West side, I mean on the
East side, and on the West side it was covered over the land,
I suppose it was ten to fifteen inches deep on the West side
at J\1:ears.
Q. How long did you stay at Mears~
A. I stayed all night and all the next day.
Q. vVhat examination did you make of the conditions at
:Nlears when you got there~
A. I 'vent down where this-The North end of the crossing
was '\vashing out to the side of the track and I looked this
over and I reported to the dispatcher that the Southbound
track was washed out and on the \-Vest side the water was then
to the base of the rail going over to the side.
Q. Wlwre was your brother Jim at ·that time 1
A. He '\vas with me.
_
Q. State whether or not you made any examination of the
culvert in the T. Lee Byrd taxed ditch f
A. I did. When I got there I suppose it was around nine
thirty and about ten o'clock I sent Jim down to see if it was
anything obstructing it and it was some rubbish
page 191 ~ floating out of the woods and I had him remove
that.
Q. Tell the jury at this time whether or not the '\Vater was
flowing through the culvert~
A. Yes, it was flowing through practically to me as fast as
it could, over the pipes on the West side and spurting as it
went out.
· Q. On the outlet side?
A. Yes, sir.
Q. IIo'\v could you see that night?
A. I had a lantern, a track walker's lantern that had a
refJ.cctor on it and throws the light ahead. That's all I had.
Q. Could you see the conditions there at the culvert on the
Western side o£ the right of 'vay, on the land 1
A. Yes, I could see the conditions. The land on the West
side was covered up '\vith water and had rose to a point above
the culvert.
Q. Ho'v far could you see with the aiel of your reflector?
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A. I don't suppose I could see over fifty or sixty feet any
way.
~· Can you say you could see that far¥
A. I could seo fitty feet with it, I should say.
Q. lt is constructed that way~
A. Yes, sir.
Q. Were you present when your brother Jim examined the
intake end of the culvert 1
A. Yes, I was right there.
page 192 ~ Q. And the. water at that time on that side was
how high~
A. About to the base of the rails.
<J·. What did he do that you saw¥
. t\... He pulled this rubbish out and I taken it from the1·e
and carried it to the \Vest side and threw it over the Southbound track and I told him to feel if he could feel anything
to the mouth of the culvert and see how the dra\V was.
Q. You sa\v him do what you told him to dot
A. Yes, I told him to feel down and see if it was anything
obstructing the· mouth of this culvert and he did.
Q. That was the first time¥
A. Yes, the· first time.
Q. There has been testimony in this case about certain
railroad ties that were there along the right of way South
of the railroad station. Tell the jury what sort of ties they
were what they were doing there and ho\v they were placed¥
A. Them ties \vere put there for the raising of that track; I
carried them there on 1\Ionday of that week that the rain was
because I had a floating gang helping and I carried them down
for them to use.
Q. How were they placed¥
A. The end of the ties next to the track was just clear of
the seven foot six line.
Q. Is that the regular \vay in which the ties are placed
along the. right of way~
A. Yes, sir.
page 193 ~ Q. That is the way you placed them under in.structions from your superior7
A. Yes, sir.
Q. The way you have always placed them?
A. Yes, sir.
·
Q. Had you put in any ne\v ties up to that time¥
A. Not at that place; I had put these ties there for the renewing of tl1at track.
Q. vVere they creosited 1
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A. Yes, sir.
Q. Were there any old ties along the right of w:ay at that
time?
.A. No, sir, it was not.
Q. What· is done with the old ties now?
A. Give the,m away and burn them.
Q. What did you do with the railroad ties, if anything, that
night?
A. I threw them from the East to the West side.
Q. What became of them Y
A. They went down over in the swamp.
Q. You lmo'v that?
A. Yes, sir.
Q. Where did you find them
A. I found them in the swamp.
Q. You, yourself, found them in the swamp?
A. Yes, sir.
Q. How far from the right of 'vay was itY
page 194 ~ A. Some of them thirty and forty feet.
Q. Now, when did you have another examination of the culvert?
A. We made an examination of the culvert that night at
different times, I suppose 25 or 30 times, because one track
was gone and it looked like the other would soon go.
Q. Mr. Bailey, when was the last time that you can sa.y to
the jury when an examination, that you know of yourself, of
the culvert was made?
A. Around eight o'clock the next morning. I left the culvert and took the men away from the culvert and put them
to trenching, and I went to the culvert at eight o'clock and she
was drawing freely and spurting out water to the other side
and the water was over the top of the rails.
Q. Can you tell the jury how long that place was. up and
down the rails the water was flowing over that night?
A. It flowed over I suppose a hundred ya1~ds; from just
South of the culvert and up beyond the station and went over
it, I suppose a hundred yards it was flowing over.
Q. What 'vas the character of the rain at Mears that night·
after you got down there 1
A. It was raining hard, I mean; just a solid pourdown.
Q. Did it continue that 'vay?
A. Yes, all night long.
Q. Have you ever experienced a rain as hard and as long
and as steady as that was?
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A. No, sir, never in my life.
Q. Between the time you left your home-and,
by the way, did you get any \vord from anybody
that night to go down there~
A. No, sir, I did not.
Q. Your going out was because you saw the dangerous conditions around your home?
A. Yes, I went out and reported to the Dispatcher that I
was out.
Q. Had you had your supper then?
A. Yes, sir.
·
Q. Between that time and the time you got do\vn to Mears
what were you doing~
A. I \vas on duty from seven o'clock and on all night.
Q. .About \Vhat time did the rain slack up?
A. About eight o'clock-about seven o'clock the next mornin~ it began to lighten a little.
Q. Was 1\tfr. Young, your superior, on dutyY
A. He \Vas from one o'clock on.
Q. Of course, you were there when he came?
A. Yes, sir, I \\ras there \vhen he got off of 450.
Q. When did the water begin to decrease, can you say~ Do
you kno\v that yourself?
A. No, sir, I don't know exactly what time it began to fal1
U\'.ra.y because I didn't make any mark of it. I never noticed
it falling until nine o'clock the next morning.
Q. You mean the next morning?
A. Yes, sir.
page 196 ~ Q. Yon were not taking any particular notice of
that?
A. No, sir.
Q. You have heard the testimony of the plaintiff's ''rit·
nesses with regard to the ties, railroad ties, that \Vere taken
from the mouth of the culvert?
A. Yes, sir.
Q. I want you to tell the jury how that \Vas done and how
many there were and what, as nearly as you can recall, was
the position of the ties?
A. Well, 1\fr. Lee Davis came do\VIl there around nine
thirty with a rake, Sunday morning, and he was feeling along
with this rake and he felt do,vn this embankment with the
rake and says "It is a tie in that culvert across the nwuth ",
I said ''I don't think so'', and he says ''Yes, there is too''~
and he hooked one of the tics off with the rake, and we taken
and carried it across, the one he pulled up, and \Ve got. a rope

page 195

~
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and 've couldn't pull this tie up with the rope and we shoved
the tie over and the force of the water carri_ed it through the
culvert.
Q. Did you recover it f
A. No, sir, it went in the swamp.
Q. At the time this was being done, tell the jury the condition of the culvert at each end so far as the water is concerned f
A. I couldn't see each end of the culvert but 've could see
the water spurt upon the Western side; the Eastern side was
covered up nnd the TV ester side you could see the culvert was
'Was drawing freely and delivering all the water
page 197 } it could. It looked all right to me.
Q. As late as eight o'clock on Sunday morning
you examined the mouth of the culvert again?
A. Yes, sir..
CROSS EXAMINATION.
Q. You spoke of carrying this tie across. What do you
mean?
A. Across the railroad track.
(~. And put it on the Western side?
A. Yes, throwed it over in the water on that side.
Q. You sa'v no difference in the flow in the culvert before
these ties 'vere removed and after they were removed?
A ..No, I saw no difference.
Q. Is it your idea that that culvert will deliver as much
".,ater with the railroad ties in it as without it~
A. No, sir, it 'vould not do it.
Q. Wbat size are these ties~
A. Six by seven or seven by eight, I don't kno'v which.
Q. When you and the other men were pulling that tie with
the rope and were unable to pull it out, 'vhat 'vas hilding it?
A. The pressure of the 'vater. When we took this rake we
lifted tbis end of the tie up and this ·end stuck up and we
shoved the end of the tie hack a.nd it 'vent through.
· Q. These ties 'vere out of sight?
A. Yes.
Q. You didn't see them all night long?
A. No.
page 198 ~ Q. A tie will just about :float?
A. Some will float and some wont.
Q. As a matter of fact a tie covered with creosote floats
about flush with the water f
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A. If they have been treated a long time they will; if they
haven't they wont.
Q. This tie floated on down though, it went through the
culvert?
A. I don't know what became of that particular one, because we transferred sixty or seventy ties that night.
Q. One tie went through the culvert and you sa'v that floating down the stream 1
A. That went on down, yes.
Q. That was a tie that would float Y
A. Yes.
Q. That tie that was at the side, what was holding that
down¥
A. You can pile these ties up and if you can get a dry one
and put these heavy ones on top of it that heavy one 'vill
;hold that dry one· down.
·
Q. What was your idea that was holding this tie down, the
one that floated?
· A. }.{y idea was the heavy tie we pulled out with the rake
was a newly treated tie and was holding that down. In my
ophiion they were laying up against the embankment. If the
tie was sticking up straight we could have seen it.
Q. If it was on an incline you could not?
.
A. If they had been in that ditch, one end of it,
page 199 ~ and the other end on the embankment we could
have seen it.
Q. Then when J\1:r. Davis reached down and got this tie,
it is your idea it must have been laying flat~
A. My opinion is it 'vas laying against this road bed.
· Q. Say that is the culvert, show me what you think was the
position of the tie?
A. I think this tie was against the road bed embankment.
Q. The heavy tie you say was across the top of it?
A. I say that is my opinion.
Q. Your idea is both ties were above the culvert?
A. Yes.
Q. Why was it that this other tie got down low enough to
float through the culvert?
A. Because this tie was pulled up on the road bed and the
water kept t1Je end of this tie at the mouth like that and we
pushed this tie back and she went on back through the culvert.
Q. Did you notice any 'whilr?
A. It was a whirl before the tie was pulled out, of course
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not as great a whirl until about one o'clock when the 'vater
had settled f
Q. Do you remember when Mr. Lee Davis said to you he
thought that culvert was stopped up and you said you thought
not?
·
A. I don't remember having a conversation with him.
Q. Do you remember ·having a conversation with Mr.
Chase~

A. Yes.
_
Q. Do you remember the conversation you had
page 200 ~with Mr. Warner Young¥
A. I met Mr. Warner Young when I was going
·
to Mears.
Q. Do you remember having a conversation early that
morning and telling him you thought it was stopped up 7
A. I don't. remember seeing him then.
Q. You remember the conversation with ~Ir. Chase?
A. ~{r. Chase come to me and told me he thought it was
something in the culvert and I told him no, it was nothing in
there, that we had inspected it.
Q. What did you make that inspection with?
A. We had a board and Jim put this board down edgeways
in front of the culvert and tried it.
Q. Was he able to pull- the board out by himself?
A. ·Yes, he kept it edgeways.
·
Q. And was able to keep it edgeways by himself?
A. Yes.
Q. And was able to remove it by himself?
A. Yes.
Q. You had been out all that day~
A.. Been out all that night.
Q. I mean the day before, on Saturday¥
A. I hadn't been in the rain, no; I was in the tool house.
Q. You were not patrolling the track that day?
A. I had a man patrolling.
Q. You, yourself, had not been down towards Mears 7
A. No, sir.
page 201 ~ Q. Had this man reported anything wrong that
day?
A. No, sir, everything was all right.
Q. And everything continued all right until nine o'clock?
A. We are supposed to pa.trol our tracks in case of storms,
heavy rains, and so forth, and when ·we saw conditions like.
that we started out of our own accord and started our men.
Q. I understand you removed the ties that were on the
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East side of the track that night and threw then over on the
"\Vest side. Is that right f
A. Yes.
· Q. What time in the night .did you do that?
A. We commeneeq as soon as I got there, around ten; about
nine forty, I guess.
Q. What was the reason for that~
A. To get them there out of the way; some of these ties
'vere floating and floated up against our ballast.
Q. You were simply getting them loose, throwing them in
the water on the other side and letting them goY
A. Yes.
Q. For how long a distance on the West side of the railroad
was this body of water on the West side?
A. As far as I could see.
Q. I mean North and South, up towards Mears Station anQ.
down towards Bethel crossing.
A. The whole swamp 'vas a. solid sea of water.
Q. Was the water over the top of the road on
page 202 ~ the West side that crosses on front of Mr. Lee
Byrd's storeY
A. I don't know, I don't remember noticing that, but that
road is much higher than this swamp.
Q. You don't kno'v whether it was over the top of that J'oad
or not?
·
A. No.
Q. You want your testimony to stand that there was water
over this road down South of the culvert that goes down the
taxed ditch on the West as well as the East side?
A. Yes, both sides were flooded ; the water was higher on
the East side than the West, but both sides were flooded that
night.
JAMES BAILEY.
DIRECT EXAMINATION.
Q.
· A.
Q.
A.
Q.

A.
Q.
A.

What is your full name?
James Bailey.
Where is your homeY
Hallwood.
You are a brother of Lewis Bailey who has just testified~
·Yes, sir.
What is your position?
Assistant track foreman.
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Q. Do you live in the same home that your brother-does?

A. No, I live in the same town.
Q. Do you live on the same side of the. railroad
page 203 ~ in Halhvood 1
A. ·Yes, sir.
· Q. What are your duties, ~{r. Bailey?
A. To look after the track and assist him when he is away.
Q. How long have you been in the employ of the. Railroad
Company?
A. Thirteen years.
Q. Where had you been on Saturday, the 21st of AugnstT
A. I worked tl1at day down to Hallwood, all day on the
job.
·
· Q. What time did you get in?
A. Four o'clock.
Q. Is that your regular stop work time~
A. Yes, sir.
Q. When did you go out .again~
A. Around six thirty or seven o'clock.
Q. What was the occasion of your going out?
A. My brother told me he thought I had better go out, the
water was rising on the East side of the railroad.
Q·. What were the conditions around your home¥
A. Pretty wet; the water was six inches deep in my yard;
I was on the West side of the railroad.
Q. Where did you goY
A. To JVIakemie Park, going North.
Q. What time did you get to Mears?
A. Around nine o'clock.
Q. How did you get to Makemie Park?
A. Wallred.
page 204 ~ Q. Was it raining at that time?
A. Pouring down, yes, sir.
Q. Did you walk all the way back to ]\!I ears t
A. Yes, sir.
Q. You got there before your brother did 1
A. No, he went along with me.
Q. What did you do after you got down to Mears?
A. We went do,vn to the culvert where the water was running over the railroad and moved these ties from the East
to the West side.
Q. Did you move all of them?
A. Yes, sir, all we could find.
Q. Can one man handle th~se ties, a man my size not your
size?
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A.. No, sir.
Q. Tell the jury what yon found with regard to the water
on the East side and the water on the West side of the right
of way-of the tracks Y
A. The water was high on both sides; of course it was more
water on the East side than on the West side and went on
through.· The ties over on the West side they floated down_
in the swamp.
Q'. Was the water running over the. track?
A. Yes, sir.
Q. About how far up and down the track was this water
flowing?
·
A. A hundred yards each way, I guess.
Q. What was the condition of the Southbound
page 205 ~ track~
A. Washed out and washing away.
Q. Can yon give the jury any idea ho'v far between the
rails of the Southbound track it had washed Y
.A. It had washed about half 'vay the ties when we commenced to trench and then· we took the ballast out.
Q. What. is the character of the ballast¥
A. Stone.
Q. What did yon do with that that night f
A. With the ballast T
Q. Did you remove any of the ballast that night 1
A. No, sir, not that night.
Q. Why didn't you do that f
A. We couldn't get to it for water..
Q. When did you do it Y
A. The· next day.
Q. I want to ask you with reference to this culvert, the one
we have been talking about, whether or not you made any
examination of that culvert yourself tha.t night?
A. Yes, sir, I did; I fell into it once that night.
Q. How did you examine it?
A. I fell into it with the ·board once and when we "rere taking the ties out-that was after Mr. Young come back from
the stations I got into it and it was no ties into it then.
Q. How did yon get into it~
.A. I fell into it.
Q. How high was the water then 1
page 206 ~ .A. Right about up to my arm pits.
Q. At that time it was nothing in the culvert?
A. No, sir.
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Q. Did you remove anything in the way of brush from the
culvert¥
A. Yes, sir, we took everything we could find away from it.
Q. The testimony has been her that you used a board for
· that purpose ?
A. Yes, sir.·
Q. And that you had to hold itA. Edgeways.
Q. -edgeways Y
A. I did.
.
Q. For what reason?
A. It would have carried it through away from me.
Q. What was the character of the rain fall during the night
after you got there? Was there any let-up at allY
·
A. No, sir, n·ot as I know of; solid rain all the time.
Q. And that continued until how longY
A. Until the next morning.
Q. Mr. Young E?tayed there with you all the time.?
A. Yes, sir.
·
Q. When was the last time that you can recall you made an
examination of the culvert Y
A. Around seven o'clock.
Q. The next morning?
· page 207 } A. Yes, sir.
Q. How did you examine it then?
A. With the same hoard.
Q. At the times you examined the culvert, tell the jury what
was the condition of the 'vater on either side of it?
A. It was a whirling then; of course, it was not very deep,
that is where I put the board down was a 'vhirling and it was
nothing there that I could feel.
Q. How could you see that night Y
A. I had a Ian tern.
Q. Did your lantern have a reflector?
A. Yes, sir.
.
Q. What was the condition of the outlet end of this culvert?
A. It was filled up full; the water was standing over that,
I guess, two feet deep; of course it was spurting up and run-ning through it looked to me all it could deliver.
Q. That was the condition the next morning too?
A. Yes, sir.
r-:.
CROSS EXAMINATION.

Q. You say you felt into this culvert on the East end?
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A .. Yes, sir.
Q. How close were you to the mouth of the culvert 1
A. I just walked right into it.
Q. Right into the mouth 1
A. Yes.
Q. That culvert is ho'v wide, thirty inches Y
page 208 ~ A. Yes, a thirty inch culvert.
Q. Did you have any trouble getting back to the
hankY
A. No, sir, it wasn't over my head.
Q. It was up to your arm pits, \vasn 't it Y
A. Yes.
Q. You testified that you couldn't hold your board if you
held it fiat to the culvert t
A. That's what I said.
Q. You further testified that you had no difficulty in getting back to the bank Y
A. I. said I didn't stay in there very long.
Q. You did say you had no trouble in getting back Y
A. Yes.
Q. Didn't· feel any suction~
A. Oh, yes.
Q. How muchY
A. R-ight smart; I could feel the water was gripping me
and I believe it would have taken me through if I had stayed
there any length of time.
·
Q. Who was with you when yon examined this culvert with
the board the second timeY
A. I don't know; Lewis was standing there pretty well all
the time and ~Ir. Young 'vas there part of the time.
Q. Was J\~Ir. Young there at that timet
A. When I fell in the culvert Y
Q. Yes.
page 209 ~ A. No, sir, he was not.
Q. Who 'vas 'vith you then?
A. Henry Chesser.
Q. You didn't have to call for help Y
A. No, sir, nobody to call on but him and me and Mr.
Young.
Q. At that time was the water up to the rails~
A. Yes, sir.
Q. And you went clear down to the bottom of the culvert?
A. Yes, I did.
Q. Don't you·know, as a matter of fact, that if you went to

T. Lee Byrd, Pltff., vs. Penn. R. R. Co., Deft.

155

the bottom of the culvert and the w-ater was going over the
rails that it "rould have been over your headY
A. No, sir.
Q. From the bottom of the culvert to the top is two and
a half feet 1
~
A.

Ye~.

Q. From tl1e top of that culvert to Mr. Byrd's store is two
feet. Is that right f
A. I don't know.
Q. According to lVlr. Ruediger's testimony, of the was is
going over the top of the rail five inches then the- water was
above the top of this culvert about four feet 7
A. Yes.
Q. And that plus the width of the culvert would be sis and
a half feet. About how tall are you f
A. Six foot two.
page 210 ~ Q. And yet it only took you up to your arm
pits?
A. Yes.
Q_. On the West side of the track yon say was a lot of 'vater
over there. How far did you examine into this land on the
\Vest side~
A. I didn't examine it any further than I could see.
Q. How far could you see Y
A. Fifteen yards, I guess.
Q. Did you examine any,vhere except along the aera where
the water was running over the tracks 1
A. I didn't make any examination anyhow, just taking the
ties and throwing them over there.
Q. And didn't you say the ties were washing away from the
flow of the water?
A. Yes.
Q. Yon can't tell the jury 'vhether there was any w~ter at
all except adjacent to the track?
A. That's common sense; you know there 'vas water over
there.
Q. We want the facts?
.
A. There was water over there.
Q. How do you know if yon didn't examine it?
A. I seen it.
Q. But only for fifteen yards Y
A. Yes.
Q. Beyond that point you can't say~
A. No, sir.

156

Supreme Court of Appeals of Virginia

page 211 ~
.

mo~

The Court: Except for his reliance on his comsense, I presume.
JOHN NORTHA.M.
DIRECT EXAMINATION.

Q.
A.
·. Q.
A.

What is your name and your age¥
J. H. Northam; 56.
Where do you live Y
Parksley.
Q. What posi.tion do you hold with the defendant Railroad
Company?
A. Track foreman.
Q. How. long have you held that position Y
A. Thirty some years, sir, as track foreman.
Q. Were you ~th the Railroad Company before that time¥
· A·. Yes, sir, about eight years.
Q. Where does your section end North Y
. A. Not quite out of the town limits of Parksley.
· Q. There is a section between you and the Mears section,
is there not Y
A. Yes, sir.
Q. Did you go to Mears at any time around about Saturday
or Sunday of last August, the 21st or 22nd, 1926 ~
A. Sunday morning.
Q. What time did you get there 7
A. I got there at seven forty-five.
page 2!2 } Q. What did you observe as to the conditions
of the water both on the East side of the railroad
right or way and the West side between Bethel crossing and
the station Y
A. Plenty of water, sir.
Q. Tell the jury what the conditions 'vere with regard to
the overflow of the track?
. A. It was overflowing the track.
Q. Can· you tell them about what space North and South
this overflow of the track occupied?
A. I guess. a· hundred yards or more.
Q. When yon say O'.:"erflowing the track, what do yon mean?
A. Running over the Northbound rail.
Q. What was the condition of the Southbound Y
A. It was washed away.
_
Q. Can you tell the extent of the washing?
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A. About the center between the rails and two feet deep in
part of the places.
Q. What was the oc.casion of your going up there i
A. I was ordered there by our Supervisor, Mr. Young.
Q. Ho'v long did you remain there ol
A. I got back to Parksley about six thirty Sunday night.
Q. Did you stay at Mears practically all day?
A. Yes, all day.
Q. While you w·ere at Mears did you notice the culvert in
question in this taxed ditch Y
A. Yes, sir.
page 213 } Q. Tell the jury what 'vas the condition at the
time you saw it 1 ·
A. It was flowing with 'vater, sir; it was even bulging up
at the· outlet end.
Q. In your experience as track foreman, you know the
conditions that show when water is flowing through a culvert,
do you not?
A. Yes, sir.
Q. Was there anything to indicate to you that that culvert
was not freeing itself as fast as it could?
A. I didn't see it, sir; I didn't see anything.
Q. You were looking at the culvert for the purpose of seeing something, weren't you¥
A. Yes, sir.
Q. Were you present at the time the two ties were taken
out?
A. I was a short distance off and seen the end of one tie
when they pulled it out; I don't know anything about the
other tie.
Q. Did you assist in clearing· up any trenches in the track
while you were there?
A. Yes;· sir.
Q. How long after you got there did you begin to do that?
A. Right a'vay.
Q. The Southbound track at that time was out of commission?
A. Yes, sir.

page 214

~

CROSS EXAMINATION.

Q. As I understand it, you carried your force up th_ere to
assist J.\IIr. Bailey with his force in taking· care of the si~ua.
tion at Mears? .
A. I taken them under orders from the Supervisor.
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Q. Did you go yourself and carry your men too~
A. Yes.
Q. Did you leave any men down to patro.l your section?

A. Yes, my assistant foreman.
Q. Did you leave any gang with himY
A. No, sir.
Q. Then there was no work on your section to occasion leaving anyone there ?
·
A. No, sir. I really left him at the Bloxom section.

J. J. CRANWELL.
DIRECT

EXA~IINATION.

Q. State your name a.nd occupation Y
A. J. L. Cranwell; Civil Engineer.
Q. Are you connected with the defendant Railroad Company?
A. Not at present; I 'vas at the time of this flood.
Q. What were your duties at that time?
A. I ·was road man out of the Division Engineer's office.
Q. Did you take any notes of the water rise at Mears as
the result of the rain of August 21 and 22, 1926?
A. Yes, sir.
Q. Can you tell the jury 'vithout putting your
page 215 ~ record in evidence at this time-can you tell the
jury 'vhat the high water mark was at the outlet
end of the culvert?
A. I don't recall the exact figures.
Q. You can tell that?
A. Yes, there was water above the top of the culvert at the
outlet end.
Q. When did you take the measurements ?
A. About a week after the flood.
Q. Wy hadn't you taken it soonerT
A. Because I had sixty-five other culverts to take.
Q. Have you a record of that made at tl1e time you took
the high water mark Y
A. Yes, sir.
Q. Tell the jury ·what it was?
A. This culvert in question is culvert 109, 30 inch pipe,
2.54 feet above the pipe.
Q.. How did you get that?
A. By· marks that had been left by 'va.ter on bushes unci
articles ori the West side of the track.
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Q. In the performaJ1ce of your duty, do· you become familiar with the water rise and fall in that way!
A. Yes, that's the way 've get high water, unless we get
out there at the time.
Q. Is that the approved way of getting at it Y
A. Yes, sir.
page 216

~

CROSS EXAMINATION.

Q. You say that wa.s a thirty inch pipe~
A. On the East side, yes.
Q. Did you take the slant of the pipe on the West side.7
A. Yes.
Q. What was it~
A. Thirty-six.
Q. How far were these marks a'vay from· the outlet?
A. I don't recall, there were so many other pipes that I
took a at the time I don't remember.
Q. Can you give us some information as to the approximate distance from the outlet?
·A. Most of the readings we take fifteen or twenty feet away
from the bank, you kno,v, bushes off the right of way.
·
Q. Then you ·would say approximately fifteen feet away
from the outlet is where you saw these marks Y
A. I 'vouldn 't swear from tha.t especial pipe, but if it a
tree closer we would take that.
Q. In other 'vords, you take the closest?
A. Not necessarily; the one that shows the mark the plainest.
Q. Suppose there is a tree in five or six feet and no-other
in 25?
A. It would depend upon the special location.
Q. Did you see the ditch on this morning?
A. Yes.
Q. Was that ditch open at that time to show where the
water had washed against the bank t
page 217 ~ A. Yes.
Q.. Do you remember whether that was a
straight ditch leading from the culvert or not 1
A. No, I don't remember in that special instance.
Q. As a matter of.. fact, all you know is you went up there
and took some measurements?
A. My notes.
Q. And you don't know anything except what your notes
show?
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A. I know the ditch was not in p·erfect condition leading
away, it was not cleared out altogether. Each culvert I took
I made note of the ditches leading to and away, the size of
the pipe and the elevation of the water.
.
Q. And in that instance the ditch was not clear all the. way
down¥
A. No, not like it could have been.
Q. Do you know what was in itt
A. No, I don't remember.
Q. Did you notice the culvert on the· East side f
A. Yes, I have elevations on that side.
Q. What was that Y
·A. 3.64 above the top of the pipe.
Q. You mean 3.64 feet above the top of the thirty inch culvert?
·
A. Yes.
RE-DIR.ECT EXAJMINATION..

Q. Is the work that you did here at this time a regular and
usual part of the Division Engineer's Office Y
page 218 ~ A. Yes, it has been done before; we have other
records similar to it.

W. 0. STRONG.
DIRECT EXAMINATION.

Q. What is your name and what is your occupation at this
timeY
A. W. 0. Strong; Superintendent of the Experiment Station at Onley.
Q. How long have you been such Superintendent f
A. Nearly three years; about three years.
Q. As such has it become a part of the duties of your office to keep records of the rainfall in the County of Accomack¥
A. Yes.
Q. Tell the jury how many stations you have f
A. Six.
Q. What is the nearest record to Mears?
A. The one at Martin Hall's, I believe; yes, sir, at Horsey.
Q'. How long has that record been kept¥ ·
A. Since last June.

~-
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Q. You spoke of ~{r. Martin Hall; do I understand that
Mr. Hall is the record keeper 7
A. Yes, it is kept at his house by his niece; he is the one
ihat is responsible for it.
Q. Have you the record in the duplicate form of the rainfall in August, 1926, kept at Martin Hall's?
A. Yes.
page 219 ~ Q. Will you kindly refer to that, sir?
A. Yes, I have it right here.
·
Q. Tell the jury first how the records are kept at Mr.
Martin Hall's'
A. We have a regular rain guage 'vhich is made exactly as
all the standard rain guages throughout the United States
as used by the Weather Bureau and the measurements are
taken with a graduate down to 1/lOoths of an inch.
Q. After the records are taken, what is done with them 1
A. They are sent in to me from these substations, so-called,
around the Shore.
Q. And they are put into permanent form?
A. Yes.
Q. Have you the permanent form here¥
A. Yes, it is here.
Q. Will you kindly refer to that record and tell the jury
the .rainfall of the 21st and 22nd of August, 1926, at Martin
Hall's?
A. They have it computed at 8.72 inches; she states it began off and on all day of the 20th and all night, and all day
and all night of the 21st, and until 9 :30 A. M. Sunday morning; this totals 8.72. That is 'vhat they put on this record.
We are supposed to take our records from five to six o'clock
at night.
Q. Will you state to the jury how long you have been familiar with rainfall records Y
page 220 ~ A. For a number of years.
Q. Please state 'vhether or not the statement
there shows the rainfall during that time of a usual or unusual degree?
A. Unusual degree to my knowledge. For the last .fifteen
to twenty years and when I was in college I have been making
this a regular study and this is a part of our work.
Q. How did you qualify for this work?
A. I am a graduate of Cornell University.
Q. You put it very mildly. Is it or is it not a very unusual
rainfall?
A. Yes, very unusual.
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CROSS EXAMINATION.
Q. That record is for what time?
A. Began on the 20th and ·includes the 21st to 9:30 A. M.
of the 22nd.
Q. What time on the 20th does that begin Y
A. Ilere she has for the day before, the 19th, 2.85. She had
2.85 inches in the night of the 19th.
Q. That is somewhere between five and six on the 20th until 9 :30 on the 22nd Y
A. Yes ; in other words, around thirty hours.
Q. As we all know, this was an unusual rain; was that an
unprecedented rain?
A. What do you mean by that'
Q. Was it such a rain as had never been in this locality be·
fore in such proportions t
page 221 ~ A. Not in my experience, while I have. been
here.
.
Q. You have been her how long?
A. On the Shore three years; I have been in Virginia fifteen years-on the Western shore.

MANIE TAYLOR.
DIRECT EXAl\IINATION.
Q. What is your name7
A. Manie Taylor.
Q. Where do you live T
A. Horsey, Virginia.
Q. Ho,v old are you now¥
A. Twenty.
Q·. You are ~Ir. Martin Hall's niece?
A. Yes.
Q. He lives there with you, doesn't he?
A. Yes.
Q. How long have you been keeping the record of the rainfall?
A. Ever since last J nne.
Q. Where did you receive your instruction how to keep it f
A. From Mr. Strong.
Q. Who has just been a "ritncss ~
A. ·Yes.
Q. What do you do with your records after they are taken,
do you send them in to anyone?
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A. To Mr. Strong.
Q. Did you keep a record of the rainfall last
August, the 21st and 22nd 1

Yes.
Have you got your notes with you?
Yes.
Will you refer to them please?
Yes.
That is what you put down at the time, is it~
Yes.
And then enter it on the record bookt
Yes.
Tell the jury what that contains 7
A. From Friday morning until Saturday at five o'clock it
was 3.82, and then from Saturday afternoon at five o'clock
until Saturday morning at nine thirty it was 4.90, and of
course when I added these together and recorded them it was
8.72.
Q. Did you ever record a rainfall like that since 7
A. No, sir.
Q. Do you mean that is the biggest you ever recorded 7
A. Yes, sir.
Q. Decidedly the biggest 7
A. Yes, sir.
Q. Do you remember the rain-do you remember the actual
conditions at the time-was there anything unusual about
it?
A. Yes, sir.
A. Well, it waspage 223 ~ Q. Coming down in a flood, wasn't it?
A. The reason why it was so noticeable I had
never seen anything like it in my life.
Q. Never had seen anything like it?
A. No, sir.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

DR. J. W. BOWDOIN:
DIRECT EXAMINATION:
Q. Where do you live Y
A. Bloxom.
Q. How long have you resided there~
A. I might say my entire life.
Q. Will you allo'v me to ask you what that means?
A. I certainly will. I will be 72 years old the 30th day of
March.
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Q. Since that time and since you have been engaged in the
practice of your profession, where have yo:u practiced on the
Eastern ShoreY
A. I have practiced entirely in Metompkin District; I was
two years at Rue and the remainder of the time I have practiced where I now reside.
Q. Your practice has been of a general character throughout the entire District, hasn't it?
A. I think so, No:rth, East, South and West. I think I have
covered the entire territory probably as much as
page 224} any man who ever lived in it..
Q. As a result of that, do you consider yourself familiar with the topography of the land in Metompkin
District?
A. I do.
Q. And do you mean to confine yourself to Metompkin District?
A. No.. I might add that the District is very compact, it is
about eight miles North and South and five and a half or six
East and West and I live in t11e center and it has been an
easy matter for me to reach the entire District; in addition
to my professional duties in the District I have been a great
quail hunter and I have hunted highways and byways and
swamps and every place in it.
Q. And you are still in active practice?
A. Yes.
Q. Do yon recall th'e rainfall of August Iastf
A. I do.
Q. 1926?
A. Yes.
Q. Will you state to the jury what opportunities you had
for observing that and the result of your observation?
A. Gentlemen, I can candidly say that it was the greatest
rain I have ever seen in my life. We had a succession of
rains day after day for four or five days, probably a week,
and it culminated in a torrential downpour on Saturday and
Saturday night. l have never seen so much water on the
road in my life; I will qualify that and state that occasionally
I have seen a do·wnpour that was entirely local
page 225 ~ and you would see right much water, but this was
a universal rain throughout the entire District
and it was continuous. I think when you restrict the questions here to Saturday and Sunday, that was when we had
the greatest rain but the· rain before had saturated the land
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and filled the low places and consequently the torrential rain
had to overflow somewhere.
Q. Did you go out in your practice .pn Saturday and Sunday, and if so where?
.
A. I went out every day, sir.
Q. What did you observe as a result of your professional
·

driving~

A. I found water evertwhere; the roads in a great many
places were covered with water ; in several places my car
would stop because the water would get over the running
board and I had to be pulled out on several occasions. It .is
the :first time in my life in fifty years practice that I either
had to wear gum boots for two or three days or take them in
my machine.
Q. Your work carries you to high and low land in Metompkin District?
A. All over the District.
Q. What were the conditions on the Eastern side of the
District?
A. That 'vas flooded. The land on the Seaside is high and
we couldn't pass over it without danger of being stuck. The
road people kept mules there ~th a man to help pull the
machines out.
page 226 ~ Q. Can you tell the jury anything, any specific
instance that happened on the Eastern side of
the County, showing the extent of the rainfall there Y
A. I have been overseer of the roads, or supervisor, for
probably thirty years. We had more washouts on the Seaside-that is an East direction from !fears-last yea.r
unfortunately than I have ever known; we had a washout at
Mappsville about thirty feet; at Modestown it didn't go entirely over the culvert but it was a mile there washed twentyfive or thirty yards. Going down the Seaside nearly all of
the culverts 'vere injured or torn out entirely, and in the central part of the County near Bloxom there was a washout
there eight or ten feet deep.
Q. Were tlie general conditions on the Bayside the same
as on the Seaside Y
A. Yes. I never went into 1\Iears station; I went to Bethel
crossing say Friday and when I got over a .little hill there
where the road goes through a Westward direction and
crosses over to 1\rfearsville the whole land was fuii of water,
the swamps on each side and the gutters of the road, and once
in a while I would see a little place out, and 'vhen I got to
where Bud Russell lives the water was on each side and once
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in a while I would see a little earth sticking out, and when I
got to where Arthur Ball lives I don't think I could have got
to Mearsville ; the road was covered up and the land on each
side as far as I could see was covered up; That was on Friday and the man 'vanted me on Saturday but I
page 227 ~ looked down the road and saw the conditions and
I went back, because at Bethel branch it was pouring over on each end and I knew the conditions; we had a
great deal of rain and I kne'v it was unwise to make the trip
and I turned around to where the going was good.
HENRY ROSS:
DIRECT EXAMINATION:
Q. Where do you reside Y
A. Modestown.
Q. What is your occupation Y
A. Fertilizer and produce business at Bloxom.
Q. You have been a farmer, haven't you?
A. Yes, I am interested in farming now.
Q. What is your age?
A. 66.
Q. Where were you on the 21st and 22nd of August, 1926 T
A. The 21st I think was on a Saturday and I was at Bloxom
all day; Sunday I was at home.
Q. How far is your home from Bloxom Y
A. Three and a half miles.
Q. Is that in Metompkin Distryct ~
A. Oh. yes.
Q. State to the jury whether or not you ever recall any
such rain as great as at that time?
A. No, sir, and I hope I never will any more
page 228 ~ see one like it, it 'vas really distressing.
Q. You rode from your home in a car to Bloxom
and back again f
A. Yes, sir.
Q. Daily?
A. Yes.
,
Q. Have you any interest -in this case whatever?
A. None, whatever.
'·
ALBERT J. REW:
DIRECT EXA~1INATION:
Q. VVhere do you residef
A. Rue postoffice----Woodbury it was formerly called,

I
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Q. In what District?

A. 1\tietompkin.
Q. H·ow long have you lived there?

A. All my days.
Q. What are your years now, sir Y

A. I am over seventy.
Q. In what Magisterial District is Mears?
A. Metompkin.
Q. What general direction does your home bear from
Mears?
·
A. Why, about Southeast.
Q. You know where Mr. Henry Ross lives f
A. Very well.
Q. What general direction would you say his ·home beats
from ~{ears?
page 229 ~ A. He is about the same direction, about Southeast.
Q. He lives a.t Modestown 7
A. Yes.
Q. Do you recall the rain of August 21st and 22nd, 1926 t
A. I think so; not apt to forget it.
Q. Was it in your experience and in your judgment a rain
storm of ordinary or extraordinary severity and intensity?
A. Extraordinary.
Q. Can you tell the jury that you recall in your life of 70
years or more any such rain storm as that?
A. Never have I experienced one like it.
EDWARD BAKER:
DIRECT EXAMINATION:

Q. What is your name?
A. Edward Baker.

Q. What is your age?
A. Fifty years old.

Q. Where do you reside Y
A. Rue.
Q. Have you any interest whatever in the outcome .of this
case?
A. No, sir.
Q. In what District do you live.?
A. Metompkin.
Q. About ho'v far from Mears 1
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A. Five mile and a half, I suppose.
page 230

~

Q. In what direction Y

A. I suppose Southeast.
Q. Are you acquainted with Mears¥
A. Yes, I have been there a few times in my life.
Q. Do you recall the rain storm of August 21st and 2Znd.
1926?
.
A. Yes.
Q. Was it in your experience a rain storm of ordinary
or extraordinary intensity and force Y
A. It was a pretty large rain.
Q. In all your life have you seen anything that would approach it in intensity Y
A. No, sir.
. JOHN W. TAYLOR:·

DIRECT EXAMINATION:,

Q.. What is your ageY
A. Sixty.
. Q. Where do you live 1
A. On the Greene farm near Hallwood. I live part of the
time at Hallwood and part of the time on the Greene farm.
Q. What is your business Y
A. Farming and canning.
Q. What requires the big part of your time?
A. The cannery.
Q. During what season?
A. In the Summer and Fall.
page 231 } Q. Where were you in August last, the 21st
and 22nd.7

A. I was at the canning house at Hallwood.
Q. Were you out in the rain storm or any part of it?
A. Saturday just before night I left Hallwood to go home
and I was driving a Ford car and the most of the road
from Hallwood home I couldn't see any road, it was full of
water; occasionally you ~ould see the hills, that's all you
could see. . It was a sea of water all the way the middle
road, it was just three places you could see the road and
some of that was 18 inches deep, I never saw anything like
it before.
·
t •.
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Q. Mr. Taylor, from your observation and from your experience as a~ resident of Aceomack County, tell the jury
whether or not in all your experience you ever saw a rain
storm that approached that in volume or intensity?
A. No, I have never seen one; it 'vas the greatest I have
ever seen. About ten years ago we had a heavy rain storm
one Sunday afternoon. I was at the Greene farm and Sam
Silverthorn was with me on Sunday afternoon when this
storm come up and we left to go to Haliwood as soon as ·it
was over. We found some water on the road going to Hall'vood but it was not a fourth of the water on the road from
the Greene farm to Hallwood as it was this time.
Q. The Greene farm is one of the high farms in Accomack
County, isn't it?
A. Yes, sir.
page 232}

ISAAC K. MARSHALL:
DIRECT EXA:l\tiiNATION:

Q.
A.
Q.
A.
Q.
A.
Q.

What is yuor name~
Isaac K. Marshall·; named for Abraham's son Isaac.
Where do you live?
I live on the road from Bethel Church to Mappsville.
How far do you reside from Mears Station Y
I think it is calle about three quarters of a mile.
East or West?
East, over towards Mappsville.
Did you· hear ~Ir. Ruediger testify this morning?
I didn't understand him.
Where were you last August, the 21st and 22nd of Au-

A.
Q.
A.
Q.
gust?
A. I was trying to stay at home, sir.
Q. Do you recall the rain storm of these two days 7
·A. I do, yes, sir.
Q. Did you give me your age·a while ago?
A. No, sir.
Q. What is your age?
A. I 'vas 73 up the 12th of last April.
Q. And you will be 74 the 12th of tl1is next April coming?
A. Yes.
Q. In all your life time have you ever seen any rainfall
that was comparable to the rainfall of August 21st and 22nd
of last year 7
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A. I don't remember of ever seeing such a rainfall at my place, I don't ln1ow what it done to
others.
Q. The road you live on leads down to Mears ~
A. Yes.
Q. And it also turns and goes North to Hallwood Y
A. Yes, and goes South too.
Q. Will you explain to the jury what the conditio:ns were
around your premises as to 'vater?
A. I didn't get much sleep that night; there was so much
rain falling, and my house leaked too pretty bad in places,
and I got up early the next morning and tried to look and
~ee what was done, and I thought I had some high land but it
looked to me that most of it was low land and water.
Q. The water flows in each direction by your home 1
A. Well, it is ordinarily drained it has to go down the
road going West down towards 1\:Iearsville, then there is gutters when it hits that other road and naturally takes it away.
Q. What did the rain do for that road 7
A. Tore it up, sir, to a certain extent. There is a.n_other
culvert across the road there.
page 233

~

J. W. SILVERTHORN:
DIRECT EXAlVIINATION:
Q. Where do you reside f
A. Hallwood.
Q. How long have you lived there?
A. Since 1908.
page 234 ~ Q. Yon are a native and life long resident of
Accomack County, are you not~
A. Yes, sir.
Q. What is your occupation Y
A. Mercantile business.
Q. Do you recall the rain storm of August 21st and 22nd,
Saturday and Sunday, 1926?
A. Yes, sir.
Q. Were you at :Hallwood at that time~
A. Yes, sir.
Q. 'Vhat is your age?
A. Fifty-five.
Q. Will you tell the jury whether or not in all your experience you ever saw a rain storm of such volume and excess!
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A. Never in my life saw such a rain storm or so much water.
Q. The rain was heavy and continuous Y
A. Yes, sir.
The Court: Did you hear the testimony of Dr. Bowdoin
that for several days of the same week prior to Saturday
there had been rains off and on, a considerable fall of rain f
Is that your recollection, too 1
A. Yes, sir.
The Court: So that the earth was saturated on Saturday and Sunday?
A. Yes, sir.
page 235}

PARKER S. KELLY:
DffiECT EXAMINATION:

Q. Where do you live?
A. In !vietompkin District, near White's crossing.
Q. Hallwood is also partly in Metompkin District f
A. Yes, the lower edge.
Q. Which side of the railroad track do you live on?
A. West side.
Q. Wl1at is your occupation?
. A. I could hardly tell you, it is such a little bit of nothIng.

Q.
A.
Q.
A.

You have done wha.t?
A little farming.
You own your farm up there?
My wife does.
Q. Where were you on the 21st and 22nd of August last?
A. At home.
Q. How· far are you from Mears f
A. I don't think over three-quarters of a mile ; it might be
a mile.
.
Q. Will you tell the jury whether in all your experience
you ever saw a rain storm equal that in power and intensity?
A. No, sir, not around where I stay.
Q. Did you give me your age?
A. No, sir. I was 70 last July, born in '56. I went out
from home no further than White's crossing on Sunday and
it was the most water where I stay that I ever saw before.
.
Of course tl1ese rains show more in some sections
page 236 } than in some others, is the way I find it.
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ERASTUS P. POULSON:
DIRECT EXAMINATION:
Q. What is your age!
A. 59.
Q. Your occupation Y
A. Farming.
Q. How long have you been farming f
A. All my days.
Q. Where is your home 1
A. Near Mears ville.
Q. How far are you from J\£ears f
A. Two miles.
.
Q. Do you recall, the rain storm of 1926, August 21st and
~ndY

-

-

A. Y~s.
.
Q. Tell the jury sometl1ing about it.
A. Well, it was the most water around my place I ever
knowed. Q. In all your life had you ever seen sueh a rainfall f.
A. No, sir, never anything like it.
Q. Did you take any measurement of the fall of rain f
A. Yes, sir, my wife did; she measured it on the rails.
Q. Did you see her do it¥
A. Yes, sir.
Q. You know what it was?
page 237 } A. Yes, sir.
Q. What rail ~
A. The rail in the yard.
Q. Can you tell the jury what it was Y
A. Eighteen inches.

CROSS EXAMINATION:

Q. You live down near Poulson, don't you f
A., Between Mearsville and Poulson.
Q. You live nearer Poulson than Mearsville f
A. No, I don't think so ; not much differenee.
Q. How far do you live from Cattail Creek?
A. I suppose 500 yards from the gut that leads out to the
Creek.
·
· ·
·
- ·
. Q. ·:bo you know whether or not the tide backed yp the
water on the rail?
· A. I suppose it did, when the tide made up it backed water.
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Q. Then the tide made up to your yard?
A. Oh, no.
·
Q. But it did back up the water so it wouldn't flow out of
your ditches?
A. I suppose so.
Q. Was the rainfall of 18 inches-was the water tryillg to
get away from your place over the ditches to the Creek?
A. The rainfall couldn't get away when the tide was up.

The Court: Mr. Poulson, was there any Westerly wind
that backed up the tides?
·
page 238 ~

A. No, sir, I think not at that time.
Q. The wind wasNortheast, wasn't itY
A. Yes, I suppose so.
Q. A Northeast wind if it blows three or four days, that
will cause the tide to back up~
A. It will have to go over some\vhere.
Q. Won't a Northeast wind back the tide up in your yard f
A. Not until it works it around and shoves it up.
Q. But when it shoves it up it is pretty considerable Y
A. Yes, sir.

FRED SHRIEVES:
DIRECT EXAMINATION:
Q. How old are you?
A. Forty-four.
Q. Where do you reside?
A. About three-quarters of a mile from Bloxom.
Q. In what Magisterial District 1
A. Metompkin.
Q. Did you hear the preceding witness, ~£r. Poulson f
A. Yes, sir.
Q. Do you lmow where he lives?
A. Yes, sir.
Q. In what District does he live?
. A. Metompkin.
Q. What is your occupation?
page 239 ~ A. Farming.
Q. Anything else?
.A. Game Warden.
.
.
Q. Do you recall the storm, rain storm of August 21st and
?2nd, 1926~
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A. Yes, sir.
Q. Where were you at the time f
A. Home part of the time and off hunting some violators.
Q. At that time you had occasion to get out and aroundY
A. Yes, sir.
Q. Tell the jury whether or not that rain storm was in your
experience an unprecedented stormY
A .. Yes, the larges I ever saw.
·
Q. The conditions were reflected in what you saw along the
land and highways?
A. Yes, sir.
Q. Your home is where?
A. Three quarters of a mile from Bloxom.
Q. And would be how far from l\iears Y
A. I guess around two miles.

R. J. CORBIN:
DIRECT EXAMINATION:
Q. What is your name 1
A. Robert James Bennett Corbin.
Q. Ho,v old are you? ·
page 240 ~ A. Sixty-four.
Q. Where do you reside f
A. Hallwood.
Q. What is your occupation?
A. Merchant.
Q. Any other occupation?
A. Farming.
Q. Do you hold any office?
A. Justice of the Peace.
Q. How long have you been such~
A. Seven years-six or seven.
Q. Is your home on the East or West side of the railroad
track?
A. W eshvard.
Q. How farf
A. A couple of hundred yards, I guess, or three hundred.
Q. Do you recall the rain storm of 1926, August 21st and
22d?
A. Oh, yes.
Q. Had it been raining prior to that time during the week?
A. Oh, yes; I think along Tuesday and Wednesday, that
part of the week, it had been raining, but it was no water

~~----~~~------
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standing on the ground, no surface wa.ter showing up to that
time.
Q. When did that begin to make its appe~rance Y.
·
A. What surprised me was Sunday morning when I looked
out and it was nothing but a sea of water; I recall that crossing my view plainer than anything else.
·
Q. Was that in your ·experience a rainfall. of
page 241} unusual intensity and volume?
A. I had never experienced anything like it up
near the railroad; I have experienced it on the Bayside and
it seemed about equal to what I had experienced on the Bayside from the river overflowing.
Q. But not from rainfall~
A. No, sir. I expected the water to rise in my tanks, the
filling pipe to my gas tanks. I had one on each side of the
road and after the tide had gone do,vn, since then I have
taken a .string and tied around each tank and went to the
middle of the road and measured it and it was 24 inches in
front of my store.
Q. In wliat District is Hallwood located?
A. The main part is in Atlantic District.
Q. ~nd the other part is in 1\Ietompkin t
A. Yes, sir; I am in Atlantic.

CROSS EXAMINATION:
Q. Mr. Corbin, you didn't notice about the water being up
so high until Sunday morning?
A. No, that is what alarmed me.
Q. When you got up Sunday morning it had cleared off?
A ..No.
Q. Clearing offY
A~ No, I don't consider it clearing off as long as it is raining.
Q. Was it raining then?
A. Yes.
page 242 } Q. Didn't the wind shift to the Westward?
A. I don't know anything a bout the wind. I
used to be a sailor and watch the wind but now then at home
I don't pay any attention to the wind on occasions of that
kind.
Q. Ho'v far are you from the head of 1\Iessongo Bridge
where they bring boats in?
A. A mile and a half they claim it to be.
Q. And the main ditch, the taxed ditch, that takes care of
"'

•
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all the water in Hallwood, of course, that goes into Messongo
CreekY
A. Yes, the Hallwood taxed ditch goes to M'essongo Cree1r.Q-. Goes· into Messongo Creek at Tiny Poulson's home,
doesn't itY
A. Yes.
Q. Isn't it a fact that the wind had been blowing Northeast a living gale~
A.. Not a living gale.
Q. A strong Northeast wind for four o1· five days t
A. I dori't remember about where the wind was. I know
what you are getting at.
Q. If it is Northeast several days and goes to the Northwest you have a heavy tide¥ .
A. Yes.
Q. And that will back the water up and that water flows.
down there and sweeps Hallwood Y
A. I have a farm 100 and some acres right
page 243 ~ at Messongo Bridge at it practically goes up in
my field and the water swept up against the trees
and that is a mile from Hallwood West.
Q. And about half a mile from l\f.essongo Creek?
A. Messongo Creek is practically to it because it empties
right into that farm.
Q. Isn't it a fact that in July, '22, after that heavy rain
that Hallwood was swept with water and people were walking around with hip boots on f
A. I am not much on dates, but I will say I have never seen
anything like it in Hallwood; ever since I have been doing
business in Hallwood I have never seen anything like it in
Hallwood.
Q. You have seen people walking around with- hip boots
on to keep from getting wet t
A. If they wanted to.
Q. They had to, didn't they Y
A. No, you don't have to do anything.
Q. You know Mr. Lewis Bailey!
- A.- Slightly acquainted with him.
Q. What relation is he to you Y
A. He is my son in law.

Q. Wh~re

JAMES BYRD:
DIRECT _E~AMINATION:
do you live'
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A. Mearsville.
Q. What is your occupation~
A. Keeping store.
Q. What is your age?
...f\.. 21.
Q. How long have you been there Y
A. I have been in that neighborhood all my days.
Q. Did yoy know about the rain storm of August 21st and
22nd, Saturday arid Sunday, of last year?
A. Yes, sir.
Q. Were you at your place of business?
A. Yes, sir.
Q. Was that in your experience a rain storm of usual or
unusual intensity and power Y
A. About the larges rain I have ever seen.
Q. What effect did it have upon any of your buildings
there?
A. It didn't hurt me so much.
Q. Did it wash out out anything around there?
A. My gasoline tank, that come up, but the water wasn't
over the top of it, it just ran down and ran underneath of it;
it hadn't been there very long.
Q. How was it fixed to the ground?
.A. Just dirt throwed over the top of it.
Q. Was it cemented?.
A. No, sir.
Q. How long had it been there?
_
A. A month and a half. or two months.
page 245 } Q. Wash that out?
A. It didn't wash it from there, it just ran
around and run underneath of it and caused it to come up.

page 244}

CROSS EXAMINATION:
Q. You live at Mearsville?
A. Yes, sir.
Q. That is West of ]\fears?
A. About "\Vest, I guess.
Q. There was no water standing over your gas tank?
A. No, sir.
Q. Did you go to ]\fears on Saturday-?
A. I did when Mr. Byrd called for help.
Q. What was the condition around the track and around
Mr. Byrd's store, both East and West?
A. It was water on the East side, right much water over
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there, when I went up there it was about the edge of dark
and it was up even ·with the ties on the East side; on the West
side I didn't see but very little water.
Q. Show the jury on this plat how you came up there Y This
is Mr. Byrd's store right here and this is the road that goes
to J\~Iearsville, and here is the crossing at the station.
A. I came from the Bethel road, I guess.
Q. Did you come down this road by the track Y
A. Yes, sir.
Q. And came across by }.lfr. Lee Davis' house?
A. Yes, sir.
page 246 ~ Q. You came up this road to the trackY
A. I came by the railr~ad.
Q. Was there any water on this road from Mearsville to
th~ track?
A. From Mr. Gladding's store there it was E! kind of low
place and it was a little water standing there.
Q. Where is Mr. Gladding's house ~
A. lVIr. Gladding's store is at Mearsville.
Q. As you came along this road, it has been testified that
you had to go through water continuously. Did you have
to walk through water continuously on this road or was it
just mud holes?
A. I didn't have to walk through water all the way from
Mearsville to the track; part of the time I had to walk through
water but all the time I didn't.
Q. Did you notice this road that crosses in front of Mr.
Byrd's store-did you notice on the West side of the trackyou ·were East Y
A. No, I didn't
GORDON BLOXOl\1:

DIRECT EXAlVIINATION:
Q. How old are you Y
A. 41.
Q. Where do you reside?
A. Mappsville.
page 247 ~ Q. What is your occupation 1
A. Farming.
Q. Mappsville is in Metompkin ~fagisterial District 1
A. Yes, sir.
Q. About how far from 1\f.ears?
A. Around three miles, I guess.

-

-·

· - · - - .~--~-··-------
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Q. Where were you Saturday and Sunday, August 21st
a.nd 22nd, 1926 Y
A. I was home most of the while; I had come down to
Blocom Saturday morning.
Q. Do you recall the rain storm of that period Y
A. Yes, sir.
Q. What was the effect of th~t rain storm at Mappsville?
A. I don't kno'v as I know; I know we had plenty of water
there.
Q. Was it in your opinion and judgment a rain storm of
extraordinary and unusual violence and intensity~
A. Well, I think it was.
Q. You had never experienced any such rain ·storm yourself?
.
A. No~ I had never seen as much water there before.

DALLAS W. SCOTT:

DIRECT
Q.
A.
Q.
A.

EXA~IINATION:

Where do you reside 7
Onancock.
What is your occupation?
Travelling salesman, most of the time.
Q. And you travel where?
page 248 ~ .A. Accomack and Northampton counties.
Q. Do you travel anywhere else Y
A. No, sir.
Q. Did you in 1926, last year 7
A. I was travelling during that time in Maryland; I was
up in l\tiaryland at that time.
Q. Do you recall the rain storm of last August, Saturday
and Sunday?
Q. Very well.
Q. Tell the jury how you happen to recall it.
A. I left here on Saturday morning to drive to Salisbury
and the storm came on so heavy I spent the night there and
left there early Sunday morning driving back home and when
I got to the end of the stone road below New Church that is
where I ran into the water, ·and I was meeting a Buick roadster, I don't know who was driving it, and he got stuck in the
'vater and the fellow that lives on the hill pulled him through
and told me he would pull me on through if I got stuck, but
I 'vent through on my own power.
Q. Did you then come on down f
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A. Yes.
· Q. What was your experience coming down the road?
A. I don't believe I drove on two miles of dirt road from
there until I got to Mappsville and after I passed Mappsville
I didn't have any difficulty with water. From Mappsville to
Mears it was some water but not so deep as I had
page 249 } been through.
·
.
Q. How long have you been riding the roads of
Acc.omack ·and Northampton Counties f
·
A. Thirteen years.
Q. Have you in your experience ever seen a :rain of that
intensity~ ·
·
_ A. No, sir.
0

CROSS EXAMINATION:
Q. Did you go into Mears?
A. I took the road at the cemetery and came on doWrl
through Bloxom.
·
Q. You didn't go as far as Mears Y
A. No, only to the cemetery.
Q. And as I understand you the road from ~fappsville leading towards Mears was not in as bad shape as the road you
had been over!
A. No, sir.
0

...
I

S. J. BAYFIELD:

DIRECT EXAMINATION:
Q. How old are you Y
A. Sixty-nine.
Q. Where do yon live Y
A. Mappsville.
Q. Were you residing there last Augustf
A. Yes.
page 250 ~ Q. Do you recall the rain storm of Saturday
and Sunday, August 21st and 22nd, 1926 7
.A. Yes.
Q. Sta.te to the jury whether in your experience that was
an extraordinary and unusual rain storm?
· A. It surely 'vas the greatest I ever saw.
Q. More water fell than you ever sawobeforeY
A. Yes, sir.
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C. C. CHASE:
DIRECT EXAMINATION:

Q.
A..
Q.
A.
Q.
A.
Q.
A.

How old are you Y
Fifty-two.
Wher~ do you live~
Hallwood.
..Have you any interest whatever in this case?
None whatever.
Which side of the railroad do you reside on?
West side.·
Q. How long have you resided there?
A.. 26 years.
Q. Where were you on the 21st and 22nd of August, last
·year?
A.. At Hallwood.
Q. State to the jury whether you recall the rain storm
of that period Y
A. Yes, sir.
page 251 t Q. Was it in your experience an unusual and
extraordinary rainfall?
A. J think the largest.! ever saw in this County; J·have
seen larger in the Souther states.
FRED E. RUDIGER, recalled:

Q. I fully intended to ask you this morning about the elevation of the other storehouse at Mears.
A. Marshall's storeY
Q. Yes.
A. The floor of Mr. Marshall's store is three feet and a
half above the floor of Mr. Byrd's store.
End of testimony.
Teste: This 30th day of March, 1927.
N. B. WESCOTT, Judge.
page 252

~

CERTIFICATE OF EXCEPTION NO. 5.

After the plaintiff and the defendant had introduced all
of the-\r evidence, all of which is set forth in the preceding
certi:fi~ate of exception No. 4, and the court had given the
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instructions ns set forth in the record, in certificate of exception No. 3, the jury brought in the following verdict:
"We, the jury, :find for the plaintiff, and assess his damages
at Four Hundred ($400.00) Dollars.''
Then the defendant moved the Court to set aside the said
verdict on the following grounds: Because the verdict was
contrary to the la'v and evidence, and bec.a use the verdict was
plainly against the greater weight of the evidence; and the
said defendant further moved the Court to enter up judgment for the defendant, which motion was sustained by the
Court, and the Court entered :final judg~ent for the defendant.
To which ruling of the Court in setting aside the said verdict, and entering final judgment for the defendant, the plaintiff excepted.
TESTE : This 30th day of March, 1927.
N. B. WESCOTT, Judge.
CERIFICATE OF EXCEPTION NO. 6.
After the jury had brougl1t in its verdict as set forth in
Certificate of Exception No. 5, the plaintiff moved the Court
to set aside the verdict and enter judgment for him for the
full amount of damages proven and uncontradicted on the
ground "that tl1e verdict of the jury is a :finding ~n the merits
for the plaintiff, and the damages assessed by
page 253 }- them are contrary to the evidence, as the uncontradicted evidence shows the plaintiff entitled
to Ten Hundred Twenty-two Dollars and Eighty-three Cents
($1,022.83) for damage to his stock and FiYe Hundred
($500.00) Dollars to his building";
And thereupon the defendant moved the Court to set aside
the verdict and enter final judgment for it as set forth in
said Certificate of Exception No. 5; and thereupon the plaintiff asked leave to withdraw his. motion, which leave 'vas
granted, and his motion was withdrawn accordingly.
And thereupon, after the defendant's motion above mentioned had been fully argued, the Court sustained the same
upon the ground that the verdict was contrary to the law and
the evidence, and was plainly against the greater weight 'Of the
evidence; and the Court, being of opinion that there was sufficient evidence before the Court to enable it to decide the case
upon its merits, entered final judgment for the defendant.
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After final judgment had been so entered by the Court for
the defendant, during the same Term and before the 15th day
thereof, the plaintiff asked leave of the Court to renew his
motion and submitted to the Court the following motion in
'vriting:
''Motion of plaintiff to set aside verdict and enter
judgment for the plaintiff for the full amount of damage
proven and uncontradicted on the ground:
(1). That the verdict of the jury, is. a finding on the merits
for the plaintiff and the damages assessed by
page 254 ~ them are contrary to the evidence, as the uncon. tradicted evidence shows the plaintiff entitled to
$1,022.83 for damage to his stock and $500.00 to his build. ''
.
..
mg.
Which leave the Court refused to grant, and to which
action of the Court the plaintiff excepted.
TESTE: This 30th day of March, 1927.
N. B. WESCOTT, Judge.
State of Virginia,
County of Accomack, to-wit:
I. John D. Grant, Jr., Clerk of the Circuit Court for the
Connty of Accomack, in the State of Virgi~ia, do l1ereby
certify that the foregoing is a true transcript of the record
and proceedings in the suit ofT. Lee Byrd against The Pennsylvania Railroad Company, pending in said Court, with the
exception of the plat filed as evidence in said Suit, the original
plat being hereto attached pursuant to the direction of an
order entered in sajd cause on the 7th day of February, 1927.
And I further certify that it appears by a writing :filed in the
papers of said suit that the defendant has been duly notified
of the plaintiff's intention to have foregoing transcript made
out.
.
The cost of the foregoing transcript of the record is $35.50,
and is charged to the plaintiff.
JOHN D. GRANT, JR.,
Clerk of the Circuit Court for the County of Accomack, in the State of Virginia.
A Copy-Teste:
H. STEWART JONES, C. C. ·
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