IJ S

Record No. 2252.
- In the Supreme Court of Appeals of Virginia

At Richmond
G. M. HUFFMAN, P laintiff-in-Error
vs.

W. N. ,JACKSON, Defendant-in-Error
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NuMBER OF CoPIEs ·To BE Frr.,En AND DELIVERED TO OPPOSCoUNSEL. Twenty copies of each brief shall be filed ·with
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brief is filed .
1f6. SIZE AND TYPE. Briefs shall be printed in type not less
in size than small pica, and shall be nine inches in length
and six inches in width, so as to confonn in dimensions to
the printed records. The record numher of the case shall be
printed on all briefs.
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The foregoing is printed in small pica type for the information of counsel.
M. B. WATTS, Clerk.
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IN THE

Juprtmt iourt of Jpptals
of ~irgiuia
At Richmond
Record No. 2252
G~ M. HUFFMAN, Plaintiff-in-Error

vs.
W. N. JACKSON, Defendant-in-Error

PETITION
To the Honorable Justices of the Swpreme Court of Appealll
of Virginia:

Your petitioner, G. M. HUF'FMAN, would respectfully
show unto the Court that he feels aggrieved by a final judgment of the Hustings Court of the City of Roanoke, Virginia,
on October 31st, 1939, in the case wherein W. N. Jackson was
plaintiff, and your petitioner, G. M. Huffman, was defendant,
in which case final judgment was rendered against your petitioner for One Thousand ($1,000.00), and the costs of the
suit.
A complete transcript of the record of the case, certified
by the Clerk of the Court, is attached hereto as a part of this
petition.
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FACTS IN THE CASE

That on April 3rd, 1939, there was a collision betwe.9n
the automobile driven by the plaintiff, and the automobile
driven by the defendant on the State Highway No. 460 in the
town of Bonsack, Roanoke County, Virginia, at a point at the
entrance to the Snider Filling Station, situated in said town.
The highway extends East and West from Roanoke City
through Bonsack to Bedford City.
The plaintiff was driving on the right side of the highway
going East, at a speed estimated by him to be thirty or thirtyfive miles per hour, and estimated by other witnesses at a
speed of forty to fifty miles per hour. The plaintiff testified that he was not paying much attention, that he was listening to his radio, which was playing at the time of the accident.
That the defendants automobile crossed from the North side
of the highway to the South side behind a truck going West.,
but the plaintiff did not state how far behind the truck the
automobile was. 'l~hat he did not see the defendant until he
was very close to him and he applied his brakes and the two
automobiles ran together, the right side of his automobile
struck the right front side of the defendants automobile.
That both automobiles were wrecked. The damage to his
automobile was $35'0.00, which was paid by his insurance
company and that he received personal injuries and was confined in the hospital about five da.ys and was unable to work
for about thirty days.
3* · The Cloverdale highway, which Mr. Huffman had been
traveling, runs North and South and enters the highway No. 460 from the North at about 340 feet Ea.st of the
Snider filling station, which was where the accident happened. The defendant, Huffman, entered the highway and
proceeded diagonally across th~ highway to the entrance of the
Snider filling station. He looked both East and West and
saw no approaching· automobiles. He gave the hand signal
and when he reached the center of the highway, he saw the
Jackson automob 1le approaching about 1100 feet from him.
That he cou d not turn his automobile back and knew that he
had ample time to get into the filling station, assuming that
the Jackson automobile was traveling at a legal rate of speed.
But as the Jackson automobile approached, he saw for the
first time that it was running at least forty to fifty miles per
1
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hour and he could only get his front left wheel into the driveway of the filling station. That Jackson did not check his
speed, until it was too late, or change his course and made no
effort to pass around him. That there was ample room for
Jackson to pass on the North side of the road without strikip.g him.
· Huffman stopped at the entrance of the Cloverdale road
with the highway, and waited until a truck going West passed
and had gone about 200 feet before he entered the highway
and before he attempted to cross over. T·hat the truck was
about 200 feet ahead of him and did not and could not have
obstructed Jackson's view of the Huffman automobile.
4* That Huffman was *crossing the road in the usual manner and with legal and usual precaution.
The impact knocked the Huffman automobile back 21
feet and threw it off of the road and against the fence on the
side of the road, completely demolishing the automobile and
injuring him.
· There were three legal highway markers placed by the
State Highway authorities at the West entrance of the highway to the town of Bonsack, which markers stated as follows:
"EONS.A.CK, SPEED LIMIT 25 MILES PER HOUR"; another sign reads, "ROAD INTERSECTION". These markers were 110) feet from the accident and had been passed by
Jackson as he was entering the town of Bonsack, which was
not denied or contradicted.
At the close of the evidence, the Court struck out all of
the evidence of the defendant relating to his cross claim in the
case.. And the defendant excepted.
The Court gave . . . . . . instructions on motion of the
plaintiff, over the objection of the defenda.nt, and refused to
give ...... instructions offered by the defendant and the de·
fendant excepted. These instructions are all set forth in the
record.
5*

The jury rendered the verdict against the defendant for
$1,000.00. The defendant moved to set aside the ver-.
diet and to grant him a new trial for reasons stated, which
the Court over-ruled and to the rulings of the Court, the defendant excepted and filed as a part of the record, his grounds
of exception.
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ASSIGNMENT OF ERRORS

1. That t~e verdict of the jury is contrary to the law and
the evidence in the case, and the verdict is without evidence
to support it.
2. Because the Court gave erroneous instructions for
the plaintiff over the objections of the defendant.
3. Because the Court refused certain instructions offer·
ed by the defendan·t which should have been given.
4. Because the Court struck out all of the evidence of
the defendant's counter claim for damages against the plaintiff and directed the jury not to consider it.
5. Because the evidence showed that the plaintiff, W. N.
Jackson, was guilty of contributory negligence as a matter
of law.

6. That the uncontradicted evidence was that the highway marker placed the speed limit at the point of the accident at not exceeding 25 miles per hour, and that the plaintiff testified that he was running from 80 to 35 miles per hour.
6*

7. *That the Court told the jury that he was striking
out the defendant, G. M. Huffman's counter claim for
damages as there was no evidence to support it, thereby in
~ffect telling the jury that the defendant, G. M. Huffman, was
guilty of negligence.
8. On the grounds that the plaintiff's own evidence and
the uncontradicted evidence in the case showed that he; the
plaintiff, was driving his automobile at a rate of speed in
excess of the rate of speed fixed by the State Highway Commission by signs and markers at the point where the accident
happened, and thereby violating the law and guilty of reckless driving and negligence which caused and contributed to
the accident.
9. And because the uncontradicted evidence of both the
plaintiff and the defendant proved that the plaintiff did not
have his automobile under proper control, and that he was not
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keeping a proper look-out for the other persons upon the
highway. That under the doctrine of the Last Clear Chance,
the plaintiff could have sto:gped his automobile or changed
his course so that he could have missed the defendant's automobile after he saw or could have seen the defendant by the
exercise of ordinary care.

10. And that the plaintiff did not have adequate or
properly adjusted brakes upon his automobile and thereby
guilty of reckless driving in violation of the law.
11. Failure to obey the markers and other signs as required by law.
7*

*12 The plaintiff was driving at an unlaVirful speed and
guilty of r-eckless driving.
ARGUMENT

The Court gave for the plaintiff,. the instructions which
were objected to by the defendant and exceptions taken and
filed with the record and it is not thought necessary, in this
petition, to argue separately the errors of each. It is sufficient to say that the instructions show that they were based upon the wrongful theory of the case by the Court and it will be
sufficient to argue the true principles of the case in connection with tbe instructions given and will reserve the right to
discuss each instruction if it should become necessary.

It is elementary that he w]10 al!eges negligence is required
to prove negligence as negligence is never presumed. That
if from the evidence of the plaintiff or defendant it is proven that the plaintiff was guilty of negligence that caused or
contributed to the cause of the accident, the plaintiff cannot
recover regardless of the negligence or amount of negligence
which the defendant may have been guilty.
If the plaintiff was guilty of negligence contributing to
the cause or resu·t of the accident, there is no need of considering any further evidence either for or against the defendant, and the inevitable result under the law should
8* be to *set aside the verdict of the jury on the ground of
contributory negligence and dismiss the plaintiffs case.
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It was not or could not be denied that the state highway
authorities had placed, at the entrance of the highway to the
town of Bonsack, three highway markers namely-"BONSACK", SPEED LIMIT 25 MILES PEH, HOUR", and a,
marker indicating the Cloverdale "ROAD INTERSECTION"
They were in plain view of the plaintiff as he passed entering
the town of Bonsack and 5 hundred feet from the accident and
the plaintiff drove his automobile in a continuous unlawful
and reckless manner, until stopped by the collision of the two
autmobiles.
The plaintiff testified on the witness stand that hf)
thought he was running 30 or 35 miles per hour. That he was
listening to his radio which was playing at the time. He admitted the violation of the law by running 30 or 35 miles per
hour after he had passed the entrance where· the said road
marker was located and is all that is necessary to defeat his
case, though the evidence of_ :Mrs. Snider was that he was
running fast, and the fact that he applied his brakes 18 feet
before the impact and that he knocked the defendants automobile back 21 feet and off of the highway and over against
the fence on the side of the highway and completely demolished both automobiles, should be sufficient proof that he was
running forty or fifty miles per hour as the defendant, Huffman, stated the plaintiff, Jackson, was running, and but for
the speed Jackson was running, he, Huffman, could.have
9* gotten into the filling station *driveway, instead of only
his left wheel in the· drivew·ay entrance.
Huffman stated that he stopped at the intersection of
the C:overdale Road and did not enter until the West bound
truck had gone 200 feet, and he entered slowly and went diagonally across the highway, the usual way to enter the filling
station. That he could see the plaintiffs automobile in sig·ht
for 1100 feet and ff so, Jackson could see him. He could not
turn around but assumed that ,Jackson was traveling at a proper speed and if so he would have ample time to get in the filling station and he discovered too late that Jackson was running at 50 or (f) miles per hour. Both Huffman and Mrs.
Snider stated that Jackson was traveling at an improper· ratC'
of speed and that Huffman was traveling in the usual manner
to get into the filling station. Huffman had the legal right to
cross from the North to the South side of the road if he used
ordinary care in doing so. The plaintiff, Jackson, said Huff-
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man crossed the road behind the truck but did not say how far
behind. It could not have been immediately behind the truck,
if so, Jacksons automobile would have struck Huffmans automobile in the side instead of the both fronts of both the automobiles striking each other. The track of the Huffman automobile showed it did not come directly across but diagonally,
and the truck could not have obstructed Jacksons view.
Mrs. Snider testified that at the time of the crash of the
automobiles, the truck was ahead of Huffman three car
lengths and the distance between cars. Mr. Cook testified
that he was in plain view of the wreck. That the truck
10* *was not within 100 yards of the automobiles at the tuna
of the crash. That the truck had passed him before he
had heard the crash and that the truck stopped 700 feet West
of the accident. That the truck had passed him before the ,
crash and nothing was between him and the wreck. That he
went to the wreck. The Jackson automobile ,~as headed
East. The Huffman car had been knocked back about 21 feet
and was lying against the fence on the South side of the road
near the entrance to the filling station. There were no car
tracks going· across the road from the North side to the South
side of the road at the place of the accident. There was no
truck to obstruct Jackson's view.
There were no witnesses to tesfrfy for the plaintiff except
the plaintiff himself and he did not contradict any of the
evidence of the witnesses of the defendant, Huffman.
THE COURT STRUCK OUT THE E,VIDENOE O:B, THE
DEFENDANT, HUFFMAN, ON HIS CROSS
CLAIM.
The Court struck out all of the evidence of the defendant
Huffman, relating to his cross-claim. And the defendant
Huffman filed exceptions to the ruling of the Court which
were made a part of tl1e rerord.
11*

CONTRIBUTORY NEGLIGENCE

The plaintiff, W. N. Jackson, admitted and testified on
the witness stand that he was operating his automobile at
the time of the accident at a speed of 30 or 35 miles per hour
and gave as his excuse that h~ was listening to his radio in.

8

Supreme Court of Appeals of Virginia

the automobile which was playing a.t the time of the accident.
Other witnesses placed the speed at 50 or 60 miles per hour
and the condition· of the wreck confirmed the latter and proved that he was violating the law and guilty of reckless driving
and the Court had no right to strike out the evidence of the
defendant, Huffman, on his cross claim and prevent the jury
from considering the . .same.
For the sake of argument only admit that the plaintiff
Jackson told the truth on the witness stand when he said he
was driving 30 or 35 miles per hour, which was 10 or 15 miles
per hour faster than the law permitted. The Highway markwhich he would not obey limited his speed to 25 miles and
forbid him exceeding it and made it a misdemeanor and criminal offense under the Statute of Virginia for him to exceed
25 miles per hour.

ers

We quote as much of the statute as applies:
Code of Virginia, 2154 ( 101)

f2*

LOCAL TRAFFIC SIGNS :-Local authorities h,
cities and towns in their respective jurisdiction rnay
cause appropriate signs to be erected and maintained
designating *residenc.es and business districts, highways and stream or interurban railway grade crossings and such other signs as may be deemed necessary
to carry out the provisions of tltis articJe of this act,
and to control traffic.
Failure to Obey signals and markers.
Code of Virginia, Supplement 1938, 1254 (109) a, b, 1, 2,

3, 4.

RES.TRICTIONS AS TO SPEED; OTHER
ACTS DECLARED MISDEMEANORS :-Any per·
son who shall
(a) Drive any vehic1e upon a highway in this
State at such speed as unnecessarily to block, hinder or
retard the orderly and safe use of the highway or so as
to cause congestio_!l on the hig·hway, or
(b) Drive ·upon any highway in this State any
motor vehicle at a speed in excess of
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1. Fifteen miles an hour when passing a school
during recess or while children are going to or leaving
school, provided that markers be placed on the highway
so as to indicate the location of such schools, or
2. Fifteen miles an hour in a business district as
definde in this act, or
3. Twenty-five miles Jlll hour in a residential district as defined in this act, or

Such speed as shall be fixed by the State Highway Commission or the authorities of cities and towns,
for congested areas or curves, right angle turns or
other dangerous points on the, highways, when such
areas or points are clearly indicated by markers or
signs, or
4.

Code of Virginia, 2154 (123)
13*

RIGHT OF WAYS:-The driver of any vehicle
traveling at an unla-wful *speed shall forfeit any right
of way which he might otherwise have hereunder.

The Court had no right to strike the evidence of the defendant, Huffman, on his cross claim, as the uncontradicted
evidence shows clearly that Jackson, the plaintiff,. was at the
time of the collision violating the Statute of Virginia, relating to the regulations of speed by markers in towns and cities.
It also shows that such violation of the law, which was negligense per se, ,vas the sole and proximate cause of the collision
and the injuries complained of by the plaintiff.
As stated by Huffman, he saw the Jackson automobile.
coming and assumed that it was not violating the law and
if it had not been violating the law and the speed limit,
the defendant, Huffman, cou 1d have gotten into the filling
station driveway. Huffman only discovered the speed of the
Jackson automobile after the automobile had reached a point
where ]10 had no chance to escape.
The authorities relating to this striking of evidence are
as follows:
Thres·s versus Hackler, 1.55 Va. 398
Motor Coaches versus Austin, 154 Va. 152
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Limbaugh versus Commonwealth, 149 Va. 393
Goshen Furnace Co. versus Tolley's Adm'r., 134 Va.
404

Your petitioner contends that the Court erred in strik14* ing *out the evidence relating to his counter claim and
errored in over-ruling his motion to set aside the verdict for the plaintiff for the reasons herein stated. Your
petitioner contends it was the duty of the court in this case
fo have set aside the verdict of the plaintiff and to have granted the defendant judgment upon his counter-claim, he having
proven co_nc1usively in his counter claim that the sole cause
of the accident and injuries was the violation of the law and
the negligence of the plaintiff and that he was damaged thereby in the sum of $25()0.00 and now prays that this Court will
enter such judgment as the Hustings Court should have entered.
WHEREFORE, it is respectfully submitted that the
judgment of the Trial Court is plainly wrong and should be
set aside, vacated and annuled. And that judgment be granted the defendant in the sum of $2500.00. And that an appeal
and supersedeaes be granted him by this Court.
Notice is further given that_ if a Writ of Error herein
prayed for is awarded, counsel for the plaintiff state that
they will rely upon this petition as their opening brief in
this Court in this cause.
Counsel for the petitioner certify that they are this day
the.15 day of December, 1939, personally delivering to Lawson Worrell. Jr., counsel for W. N. ,Jackson, a true and correct copy of this petition.
Respectfully submitted,
HOGE & AUSTIN,
Attorneys for G. M. Huffman,
De-fendant.
HOGE & AUSTIN, attys.
I, Walter S. Lobel, of the City of Roanoke, Virginia, an
15* Attorney at Law, practicing in the Supreme Court of
.Appeals of Virginia, do certify that in my opinion there
is error in the judgment of the Hustings Court of the City
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of Roanoke, Virginia, herein complained of, and that the same
should be reviewed, reversed and judgment enteted in this
case of W. N. Jackson, plaintiff, versus G. :M:. Huffman, defendant.
Given under my hand this .... day of Decep1.ber, 1939.

WALTER S. LOE!aL
Receipt of a copy of the above petition acknowledged this
15 day of December, 1939.
LAWSON WORRELL, Jr.
January 5, 1940. Writ of error and supersedeas awarded by the Court. Bond $1250.
M.B.W.
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RECORD
page 3

J VIRGINIA:

Pleas before the Honorable J. L. Almond, Jr.,
Judge of the Hustings Court of the City of Roanoke, Virginia, on the third day of November, one thousand nine hundred and thirty nine, 1939.

Vv.

N. Jackson,
vs.
G. M. Huffman,

Be it remembered that heretofore, to-wit: On the ..... .
day of August, 1939, the plaintiff, W. N. Jackson, sued out of
Clerk's Office of the Husting·s Court of the said City of
Roanoke, Virginia, his notice of Motion for Judgment, against
the defendant, G. M. Huffman, returnable to said Court on
the 15th day of August, 1939, which was duly served on the
said defendant, by the Sergeant of the said City, and returned to and filed in said Clerk's Office within the time and as
prescribed by law. Which Notice of Motion for Judgment is
in the words and figures following, to-wit:
page 4 ] NOTICE OF MOTION FOR SGDGMENT.
To:

G. M. Huffman:

You are hereby notified that on the 15th. day of August,
1939, at 10 o'clock a. m. or as soon thereafter as this motion
can be heard, the undersigned will move the Hustings Court
for the City of Roanoke, Virginia, for a judgment against
you in the sum of twenty-five hundred dollars ($2500.00),
w'hich sum is due by you to the undersigned for damage,
wrongs and injuries to the undersigned as hereinafter set
forth, to-wit: On the 3rd. day of April, 1939, and at the time
of the happening of t!1e grievances hereinafter complained of,
you were the owner of a certain Chevrolet automobile which
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you were then and there driving and operating over and
along a public road, to ..wit: state highway No. 460; that you
were so driving and operating said automobile over and along
said highway in a westerly direction near and in the village of
Bonsack, in the county of Roanoke, Virginia ; that on the
same day, and at the same time, the undersigned was the owner of and driving and operating a certain Oldsmobile automobile over and along said road and highway in an easterly
direction near and in the said village of Bonsack; and that
it was your duty in operating your said automobile as aforesaid to operate the same with care and caution and to keep ti
proper lookout for other automobiles and persons then ana
there lawfully using said highway.
Notwithstanding your said duty you failed to use
page 5 ] such care and did suddenly, recklessly, carelessly
and negligently turn your said automobile from the
north side of said highway, which was your proper side, and
from. behind ·a .large truck which was at that time being driven and operated in a westerly direction immediately in front
of you, over and onto the south side of said highway directly
in the path and immediately in front of the automobile of
the undersigned. And the undersigned says that you made
said turn without regard to traffic lawfully proceeding over
and upon the south side of' said highway; that you made such
turn in a reckless, dangerous and negligent manner and with
wanton disregard of the safety, life and lin).b of the undersigned who was then and there lawfully and carefully proceeding along said south side of said highway, and that as a
direct result thereof your automobile and the automobile of
the undersigned struck and collided and that the undersigned
was thrown and twisted with great violence against and in
his said automobile and was wounded, injured and damaged
in this, to-wit: that his muscles, flesh and ligaments were
bruised and torn and that he suffered a Cerebral concussion,
and a fracture of the left Patella and as a direct result thereof suffered great bodily pain and was forced to expend the
sum of $. . . . . . . . in and about endeavoring to effect a cure
of his injuries; and the undersigned further says that as a
direct result of said co11ision.his said automobile was damaged
and broken to such an extent that the cost of repairing the
same was $380.60.
And the undersigned says that you did so negligently
recklessly and carelessly run and operate said. auto-
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page 6 ] mobile at the time and place as aforesaid, that the
undersigned as a direct result of said negligence
was injured as aforesaid, wherefore judgment therefor will
be asked in the amount and at the time and place hereinabove set out.
W. N. JACKSON,
By Counsel.
LAWSON WORRELL, Jr.
LAWSON WORRELL, JR, p. q.
(ENDORSEMENT ON BACK)
Executed the within notice on the within named G. M.
Huffman on July 8, 1939, in the City of Roanoke, Va., neithe1·
he nor his wife nor any member of his family above the age
of 16 years being found at the usual place of abode of said
G. M. Huffman by leaving posted on the front door of said
place of abode, a true copy hereof.
H. E. MAYHEW..
Sergeant, City of Roanoke, Va.
By E. H. BENSO~
·
Deputy Sergeant.
RECEIVED
JUL._ 11, 1939

AND FILED
ELSIE BOONE, Deputy Clerk.
0

page 7 ]

PLEA OF NOT GUILTY

The said defendant, by his attorney, comes and says that
he is not guilty of the several trespasses, negligence, and illegal conduct in this action laid to his charge, or any part
thereof, in mannei; and form as the plaintiff hath comp!ained. And of this the said defendant puts himself upon fl e
country.
HOGE & AUSTIN,
HOGE & AUSTIN, p. d.
(ENDORSE,MENT ON BACK)
FILED BY LEAVE OF COURT.
9-26-39

LEN.A. MILLS,
Deputy Clerk.
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page 8 ] PLEA ALLEGING CONTRIBUTORY
NEGLIGENCE .AND STATEMENT
OF THE ACTS CONSTITUTING
THE SAME.
The said defendant, G. M. Huffman, without admitting,
but expressly denying that he is guilty of any negligence which
caused or contributed to the accident or injuries alleged by
the plaintiff, hereby gives notice that in addition to such evidence as may be presented under his Plea of Not Guilty previously filed herein, he intends to also rely upon the contributory negligence of the plaintiff, W. N. ~.ackson, in the
following particulars :That at the time and place alleged by the plaintiff the
defendant, G. M. Huffman, was proceeding in a lawful manner in an effort to enter a Filling Station for the purpose of
obtaining gas and oil. That it became necessary for him to
cross said Highway from the North to the South side, and
while the defendant was nearing the entrance of the Filling
Station, the p1aintiff was operating his car at an unlawful
and reckless speed, traveling in an Easterly direction, and
struck the defendant's car and completely demolished it and
inflicted serious bodily injuries upon the defendant1 and in
doing so, the plaintiff committed the following unlawful acts
of negligence, which were the cause and contributing cause
of the accident and injuries complained of by the plaintiff:1

(1) The p aintiff was operating his car recklessly and
at a speed and in such a manner as to endanger or likely to
endanger the life and limb and property of other
page 9 ] persons traveling upon the highway in violation of
the Motor Vehicle Code of Virginia.
(2) The Plaintiff was violating the road traffic signal
by operating his car at a greater speed than the signal au·
thorized.
(3) The plaintiff was driving his car when the same was
not under complete control and with inadequate and improperly adjusted brakes.
(4) ':the plaintiff was then and there operating his car
at an unlawful and reckless speed as a result of which he had
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forfeited all of his right-of-way which he might otherwise
have had.
(5) The plaintiff did not use ordinary care to stop his
car or check its speed in time to avoid the accident after he
saw the defendant's peril, or could have seen the same by the
use of ordinary care.
(6) The plaintiff was driving his car recklessly and at a
speed and in such manner as endangered and was likely to
endanger the life, limb, and property of persons and was
thereby exceeding a reasonable speed under the circumstances
and traffic conditions obtaining at the time and place aforesaid, and was guilty of negligence and reck1ess driving in
violation of the law of Virginia, and thereby forfeited any
right-of-way which he otherwise might have had at the time
and place of the accident complained of.

Wherefore, the defendant, G. M. Huffman, sta!es that
tbe aforesaid acts by the said W. N. Jackson, plaintiff, con·
stituted negligence on his part, and that by reason
page liO ] thereof he ought not to have or recover anything
from the defendant, G. M. Huffman in this case.

G. M. HUFFMAN,
G. M. HUFFMAN, Defendant.
By Counsel.
HOGE & AUSTIN, p. q.
(ENDORSEMENT ON BACK)

FILED BY LEAVE OF COURT.
9~26-39 F. L. SEYMOUR,
Deputy Clerk.
page 11 ]

DEFENDANT'S CROSS-CLAIM
FOR DAMAGES.

The defendant files this his cross-claim for damages· to
the amount of Twenty-Five Hundred ($2500.00) Dollars, for
personal and property injuries and damages sustained by him
arising out of the same transaction complained of by the p~aintiff in the plaintiff's Notice of Motion in tlJis case; that is to
say:-
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(1) The plaintiff was operating his car recklessly and
at a· speed and in such a manner as to endanger or likely to
endanger the life and limb and property of other persons
travelling upon the highway in violation of the Motor Vehicle Code of Virginia.

(.2) The Plaintiff was violating the road traffic signal
by operating his car at a greater speed that the signal authorized.
(3) The Plaintiff was driving his car when the same
was not under complete control and with ina<Jequate and improperly adjuste~ brakes.
·
(4) The plaintiff was then and there operating his car
at an unlawful and reckless speed as a result of which he had
forfeited all of his right-of-way which he might otherwise
have had.
( 5) The plaintiff did not use ordinary care to stop his
car or check its speed in time to avoid the accident after he
saw the defendant's peril, or could have seen the same by the
use of ordinary care.
page 12] (6) The plaintiff was driving his car recklessly and
at a speed and in such manner as endangered and
was likely to endanger the life, limb, and property of persons
and was thereby exceeding a reasonable speed under the circumstances and traffic conditions obtaining at the time and
place afore said, and was guilty of neglige.nce and reckless
driving in violation of the law of Virginia, and thereby forfeited any right-of-way which he otherwise might have had at
the time and place of the accident complained of.
Therefore, the defendant says that by reason of the unlawfu1 and negligent acts of the plaintiff as aforesaid. that
the defendant's car was completely wrecked and demolished
by the plaintiff, causing a complete loss of the said car; and
the defendant was struck by the plaintiff's car and he sustained serious bodily injuries and loss of blood, and suffered
gteat pain and inconvenience therefrom; all to the damage
of the defendant to the amount of $2500.00, for which amount
he, the defendant, is entitled to obtain judgment therefor
against the plaintiff, and he will ask that judgment be grant-
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ed him against the plaintiff for the sum of $2500.00 by the
Court in the manner provided for by law.
G. M. HUFFMAN,
G. M. HUFFMAN, Defendant.
By Counsel.
HOGE & AUSTIN, p. d.
(ENDORSEMENT ON BACK)
Filed by leave of Court-9-26-39-F. L.
Seymour, Deputy Clerk.
page 13 ]

CERTIFTCATE OF EVIDENCE,

The following evidence on behalf of the plaintiff and defendant as herein denoted is all the evidence that was introduced on the trial of this cause, and includes the exceptions
to the ru1ing of the Court which were filed and made a part
of the record in this case.
W. N. JACKSON, the plaintiff. was introduced as a witness for the plaintiff, and testified in the case as follows :
That on April 3rd, he left Roanoke City over the State
Highway No. 460 for Bedford City, which highway passes
through Bonsack in Roanoke _County and on ·to and through
Bedford City, the highway running east and we.st. That he
was driving his car on his right side of the highway all the
way from Roanoke to the place of collision with the Huffman
car. That he was listening to his radio at the time
page 14 ] and was not paying much attention to the speed
but thought that he was traveling from thirty to
thirty-five miles per hour. That th~re was a. truck going west
which was meeting him and that. he did not see the Huffman
car unti · it turned from behind the truck within eighteen feet
of him,. when he applied his brakes and his car struck the
Huffman car, and the collision was with such force that it
completely wrecked hoth cars. That the Huffman car at the
time of the collision was he~ded South and was immediately
in front of him. That the Huffman car crossed from the
north side of the highway behind the truck that was in front
of him going· west, to the south side of the highway. That he
was injured in the wreck by being bruised, slight concussion of the brain and his knee was fractured. That he went
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to the hospital where he remained five days. That he was
unable to perform his usual duties for about thirty days.
That he did not claim that his injuries were permanent. That
his hospital bill was $150.00. That he drew sums of money on
the insurance po~icy that he had bought. (The court directed the jury not to consider the payment of this by the insurance company). He stated that his car was so badly wrecked
that it would cost him $3~0.00 to repair it and he traded it in
on a new car. That he estimated the damage to his car at
$350.00.
page 15 ] MRS. P. G. SNIDER, introduced as a witness for
the defendant G. M. Huffman, testified to the following facts :That she was the operator of a store and filling station
in Bonsack. That on the 3rd day of April, she was standing
at the filling station in front of her store. That she saw Mr.
Huffman as he was approaching the entrance to the filling
station from the highway. He had crossed the road, his car
headed west, and the left front wheel had gotten off the hard
surface at the entrance of the driveway to the filling station.
T he driveway to the fil ·i~g station is a circular drive. The
customer traveling east enters the west end of the driveway
and goes out at the east end the customer traveling west enters the driveway at the east end of the driveway and goes
out at the west end of the driveway. A traveler going west
on the North side of the highway can only get to the store and
filling station by crossing the highway from the North to the
Sonth side. That Mr. Huffman was driving in the usual manner, and his car had reached the entrance and the left wheel
of his car had passed off of the highway and onto the drive·
way. I saw him holding his hand out of the car door as he
was turning into tho driveway. She said that there was a
truck going· west on the North side of the hig·hway. That the
truck, she estimated. was three or fonr cars and the usual
distance between each car as they usually drive on the highway from the Huffman car at the time of the collision.
She said that she cou'd not state the speed the
page 16 ] ,Jackson car was running but that it was running
pretty fast but that she didn't drive and couldn't
estimate the speed. She said both cars were completely wrecked and that Huffman. when taken from the wreck, seemed
stunned and was bleeding from his mouth and nose and head.
She took him into the station and washed the blood off.
1
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WILLIAM L. COOK, was introduced as a witness for
Mr. ·G. :M. Huffman, and testified to the following facts:That his home is in Bonsack located on the State Highway No. 460 a short distance from the west entrance of the
highway into Bonsack. That his residence is 500 feet from
the Snider filling station and the place of the accident. That
he was standing near his home and heard the crash of the
two cars. That he looked immediately. That the road was
straight and nothing obstructed his view. There was no truck
within 1100 yards of the cars at the time of the crash. A truck
was stopped about 700 feet west of the accident after the
·
crash. That he went to the wreck and examined
page 17 ] it. That the Jackson car was headed east and on
the right side of the road. The Huffman car was
headed west. The Huffman car had been knocked back about
twenty-one feet and was lying against the fence on the south
side of the road near the entrance to the filling station. That
the Jackson car was stiil on the road. Both cats were badly
wrecked. The wreck showed that the right end of the bumper on the Huffman car had been struck by the right end of
tJ1e bumper on the Jackson car. That Jackson's car track,
showed that Jackson had skidded eighteen feet before he
struck the. Huffman car, and that the Huffman car had been
knocked back twenty-one feet. That there were n~ car tracks
coming across the road from the North side to the South side
of the road at the place of the accident. That the~. tracks of
the Huffman car came diagonally across the road and that the
front left wheel, of the Huffman car, was off of the hard surface at the entrance to the filling station.
That the west entrance of the highway to Bonsack is
1100 feet west of the point of the accident. That there were
three highway markers, one saying "Bonsack", about 1100
feet from the accident; in a few feet of that there was another
marker saying '' Speed Limit 25 Miles Per Hour''; and near
that one another marker indicating a road intersection. The
plaintiff would have had to pass each one of these markers
before the accident. Near tbe filling station and opposite the
wreck, there was another marker indicating the Cloverdale
highway which entered the main highway from the north
side of the road 340 feet east of the point of the accident.
That he had been Justice of the Peace at Bonsack
page 18 ] for fifteen years and perfectly familiar with t11e
surrounding~. There are two churches near the
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filling station. One on each side of the road. That a person
coming from the Cloverdale road crosses diagonally across
the road to the filling station and store. That there are some
residences on each side
the road near the filling station.
That he did not see the accident.

of

ROY MEADOWS, testified that he was called to the
wreck and that he came do,vn to the wreck and towed in the
Huffman car. That he examined closely the wreck. That the
Huffman car had been shoved about 50 feet from the entrance to the filling station. That the Huffman car was off
of the highway as well as against the fence adjoining the road
on the south side of the highway. That he saw no car tracks
coming direcfy across the highway from the north side. That
the wreck showed that the rigM bumper of the Jackson car
struck the right end of the bumper on the Huffman car on the
right end and then struck the frame of both cars. That he
did not see the accident.
page 19 ] R. A. NAFF, was introduced as a witness for the
defendant, G. M. Huffman, and stated as follows:
That he operates a ,vrecking car. That he went to the
wreck. The Huffman car had been lmocked back twenty one
feet. The Jackson car was on the west side of the Huffman
car. He saw no car tracks coming straight across from the
North side of the road to the South side. That he did not
see the accident.
G. M. HUFFMAN, was introduced as a witness on behalf of the defendant, G. M. Huffman, and testified in the
case as follows:
That he is the defendant in the otiginal suit a·ud the plaintiff in the cross claim. That on the occasion of the acciden~,
he was returning to his home in Roanoke and therefore, was
driving his car on the Cloverdale road that intersects with
hig-]nvay No. 460. which extended from Roanoke through Bonsack, at a point in Bonsack about 340 feet east of the Snider
filling Station. Wben he reached the intersection, there was
a stop sign which he obeyed by stopping his car. He the11
looked east and west before enterin~ the crossing, and saw n
truck approaching going west. He waited until the truck
passed and had gotten about 200 feet and then proceeded in-

22

Supreme Court of Appeals of Virginia

to and across the intersection and was driving
page 20 ] diagonally across for the purpose of entering the
filling station. That when he entered the intersec·
tion, he gave the hand signal .and looked both east and west
and then saw no approaching cars in sight. That after reaching about the center of the highway he for the first time saw
a car approaching, going east, which was about 1100 feet from
him. That he continued to cross believing that he had ample
time to cross, assuming that the approaching car was traveling at a reasonable aud lawful rate of speed as he approached. As the Jackson car got nearer, about 1000 feet away, he
saw that the Jackson car was running at fifty or sixty miles
per hour and that he could not get any further to the filling
station entrance and there was nothing for him to do unles..;
Jackson did stop, on account of the excessive speed Jackson
was driving at and that he n~ver took his eyes off the Jackson car. Jackson did not change his course but applied his
brakes about eighteen feet from the Huffman car and ran
the ri~],t end of his front bumper against the right end of the
Huffman front bumper and the Huffman car was knocked
back about twenty-one feet and thrown off the road and
against a. yard fence adjoinfog the highway on the South side
of the roa~. That it completely wrecked the Huffman car
causing him, Huffman, coi:isiderab~e bruises, hurts, and damage to his head and knocked his front teeth loose and injured
his nose,. causing him considerable pain and loss of blood.
That he, Huffman, estimated his damages at $2500.00, including the damage to his car and his personal injuries.
At the time of the collision, he, Huffman, was driving his
car at the proper rate of speed and in the usual manner.
That the width of the hard surface of the highway
page 21 ] at the point of the accident is 18 feet. The apron
on the right side of the highway is 10 feet wide and
the apron on the south side is 6 feet, which was well dried.
That if the plaintiff had not been driving at an excessive
and illegal speed, he would have gotten into the filing station
before being struck by Jackson. That there was ~o effort on
the part of Jackson to change his course and avoid striking
him by going to the north side of the road a little way.
That Jackson stated at the accident that he was listening
to the radio and was not payi~g much attention to his rate
of speed and he supposed he was running about thirty or
thirty-five miles per hour. After the accident happened, the
radio was still in perfect turn.
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That when he, Huffman, turned into Route No. 460, lie
turned west and drove diagonally across the highway intending to go to tlie Snider filling station. That he was about in
the center of the road when he first saw the Jackson car approaching. That when the Jackson car got within 1000 feet of
him, he could tell that it was going about sixty miles an hour
and picking up speed that he continued on across the highway into the path of the Jackson car and was completely over
on the left, South, side of the road when he was struck. That
the road in front of him on the north side was clear of traffic
and that he could have kept on that side had he so chosen.
That he knew when he turned into No. 460 that he was
going into the filling station and that he star..t.ed to drive diagonally across the road to the left. That in so doing he was
facing the oncoming Jackson car and had seen it
page 22 ] approaching for 1100 feet when he was struck.
(End of all the Evidence)
MOTION TO STRIKE THE DEFENDANT'S
COUNTER-CLAIM
'' At the conclusion of all of the evidence in the case,
counsel for the plaintiff, W. N. Jackson, moved to strike out
all of the evidence of the defendant, G. M. Huffman, under
his counter-claim heretofore filed in the case, on the ground
that the evidence offered in support of said counter-claim
was not sufficient to support a verdict for the said G. M.
Huffman under his counter-claim and on the ground that his
own evidence showed contributory negligence which motion
the court sustained and instructed the jury that he was striking out all of the evidence offered by G. M. Huffman under the
counter-claim filed by Huffman on the ground that his own evidence disc,osed contributory negligence. To which action
of the Court in striking out the evidence under the defendant's counter-claim and instructing the jury that it ·showed
Huffman guilty ·of contributory negligence, counse] for the
said G. M. Huffman, objected, for the reasons that the evidence offered in support of the said counter-claim was sufficient to go to t.he jury and was sufficient to sustain a verdict which might be found under the said counter-claim, and
because it would be prejudicial to the defendant, G. l\L Huffman, to tell the ciury that the court was striking out all of the
evidence under his counter-claim because, to do so would be
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in effect, telling the jury that G. M. Huffman was guilty of
negligence in the case.
.And to the action of the court in striking the counterclaim and telling the jury that he was striking the same, on
the ground that Huffmans own evidence showed him guilty
of contributory negligence, counsel for G. M. Huffman, then
and there excepted to the Court's action in so doing.''
The foregoing evidence on behalf of the plaintiff,
page 23 ] W. N. Jackson, and the defendant, G. M. Huffman, respectively, as herein denoted, is all of the
evidence that was introduced on the trial of this cause.
Teste:
This the 1st day of December, 1939.
J. L. ALMOND, Jr.,
Judge.
The fo:Iowing instructions granted at the request
page 24 ] of the plaintiff and of the defendant respectively,
as hereinafter denoted, are all. of the instructions
that were granted on the trial of this case.

J. L. ALMOND, Jr., Dec. 1-1939
Judge.
The following are instructions for the Plaintiff.
page 25 ]

INSTRUCTION I

The Court instructs the jury that if you believe from the
evidence that the defendant made a left turn on the highway
across the path of oncoming vehicles, then it was his duty,
before attempting such turn, to see that he could do so in
safety, and shall give the signal required by law plainly
visible to the driver of any other vehicle which may be affected thereby of his int~ntion to make such turn, and if you
believe from the evidence that t.he defendant failed in such
duty and that the collision of his automobile with that of the
plaintiff was the direct and proximate result thereof then
you should find for the plaintiff and fix his damages at any·
amount not excee<ling $2500.0,:}, unless you believe that the
plaintiff was guilty of contributory negligence.
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INSTRUC'l'ION II

The Court instructs the jury that, if the defendant relies
'upon contributory negligence of the plaintiff as a defense to
this action, the burden of proof is up.on the defendant to establish such contributory negligence of the plaintiff by a pre·
ponderance of the evidence unless you believe that contributory negligence appears from the plaintiffs side of the case.
page 27 ]

INSTRUCTION III

The Court instructs the jury that to sustain a plea of
contributory negligence the defendant must prove not only
negligence on the part of the plaintiff, but that such negJi..
gence contributed to the collision.
page 28 ]

INSTRUCTION IV

The Court instructs the jury that if you find for the plaintiff you may, in estimating his damages, take into consideration the loss in value of his automobile by reason of the collision; his physical injuries and suffering therefrom, if any,
and his medical expenses in getting his injuries healed. You
should not consider, in mitigation of such damages, the fact
that plaintiff may have received compensation from an insurance company under a policy contract for loss of time by
reason of an injury.
page 29 ] ']~he following instructions are for the defendant.
INSTRUCTIO~ A

The Court instruct::; the jury that this is an action based
upon the charge of negligence and the burden of proving
negligence rests upon the plaintiff, W. N. Jackson, and he
must establish it by a preponderance of the evidence. A
mere probability that the defendant G. M. ~uffman, has been
guilty of negligence will not be sufficient, but negligence is a
fact and must be established like any other fact by a preponderance of the evidence, and unless the p1aint.iff, vV. N.
•Jackson, establishes the fact of negligence on the part of the
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defendant, G. M. Huffman, as alleged in the notice of motion
there can be no recovery in this case by the plaintiff, W. N.
Jackson.
page 30 ]

INSTRUCTION B

The Court instructs the jury that negligence cannot be
inferred from the mere happening of the accident, but tho
burden is upon the plaintiff, W. N. Jackson, to prove by a
clear preponderance of the evidence that the defendant, G.
M. Huffman, was negligent in the manner alleged in the Notice of Motion, a:rid that the negligence charged in the Notice
of Motion was the direct and proximate cause of the plaintiff,
W. N. Jackson's injury, and if the preponderance of the evi·
dence does not establish these facts, they should find for the
defendant~ G. M. Huffman.
page 31 ]

INSTRUCTION D

The Court instructs the jury that if they believe fro1n
the evidence that the negligence of the plaintiff W. N. Jackson, if any, contributed in any degree to the proximate cause
of the accident and injury complained of in his Notice of :Motion in this case, he has no right to recover damages against
the defendant, G. M. Huffman, even though you might believe that G. M. Huffman the defendant, was also guilty of
negligence; and in that event you should find for the def endant, G. M. Huffman, on the plaintiff's Notice of Motion in
this case.
page 32 ]

LNSTRUCTlON E

The Court instructs the jury tJ1at if they believe from the
evidence that the plaintiff and the defendant were both guilty
of negligence, and that the negligence of both was the proximate cause of the accident and induries complained of, then
your verdict must be for the defendant, G. M. Huffman on
the plaintiff's Motion for judgment in this case, even though
you might ue 1ieve from the evidence that the degree of negligence (if any) of G. M. Huffman was greater than that of
the plaintiff, W. N. Jackssm, if any.

G. :M. Huffman vs. W. N. Jackson
page 33

J

27

INSTRUCTION F

The Court instructs the jury that the plaintiff to recove~ must have observed ordinary care to avoid the injury, and
if he did not do, he cannot recover.
page 34 ]

INSTRUCTION F

The Court instructs the jury that if they believe from the
evidence that at the time of the accident the plaintiff, W. N.
Jackson was operating his car at a fast and reckless rate of
speed, and in such a manner as to endanger or likely to endanger the life, limb, and property of other persons upon the
highway, then in that case the plaintiff, W. N. Jackson, was
guilty of negligence, and if such negligence proximately contributed to the damages or injury complained of you should
find·for the Defendant, G. M. Huffman.
The foregoing instructions were granted at the
page 35 ] request of the plaintiff over the objections of the
defendant, for reasons stated, and the defendant
then and there excepted· to the ruling of the Court in giving
said instructions over his objections.
Teste:
This 1st day of December, 1939.
J. L. ALMOND, Jr.
Judge.

The following are the instructions offered by the
page 36 ] defendant and refused by the Court and defendant excepted.
page 37 ]

INSTRUCTION NO .....

The Court instructs the jury that if they believe from
the evidence in this case that the plaintiff, W. N. Jaclrson,
was operating- his car at a speed in excess of the speed as
fixed by the State Highway Commission by signs and mark.:
ers, and that such areas or points were clearly indicated by
markers or signs, then the plaintiff, W. N. Jackson is guilty
of a violation of the Jaw, and therefore. was negligent. And"
if such negligence proximately contributed . to the damages
comp1ained of by the plaintiff, he cannot recover.
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REFUS.ED.
page 38 ]

AMPLY COVERED.
INSTRUCTION NO. . ...

The Court instructs the jury that the defendant G. M.
Huffman, had a legal right to cross the highway from the
North to the South side for the purpose of entering the Filling Station on the South side to obtain gas and oil, and in
doing so, the law only required him to use such degree of
care as an ·ordinarily prudent person would use under the
present circumstances and conditions that existed at the time,
and the law presumes that he did use such care; and if the
plaintiff, W. N. Jackson, contends that the defendant, G. :M:.
Huffman, was guilty of negligence and did not use ordinary
·care, the law requires the plaintiff, W. N. Jackson to prove
that fact by a preponderance of evidence to the satisfaction
of the jury as the law presumes the defendant, G. M. Huff.
man, was not guilty of any negligence.

REFUSED-J. L. A.-EXCEPTION.
page 39 ]

INSTRUCTION 1:-{0.....

The Court instructs the Jury that any act on the part of
W. N. Jackson which contributed to the injury and which
ordinarily prudently men, acting prudently, would not have
done is contributory negligence on his part.

· REFUSED. EXCEPTION. J. L. A.
page 40 ]

INSTRUCTION NO. . ...

The Court instructs the Jury that negligence on the part
of the defendant cannot be presumed in this case, that it
must be shown by the plaintiff by a preponderance of the
evidence. Otherwise the plaintiff cannot recover.
REFUSED. ALREADY COVERED. EXCEPTION.
pag·e 41 ]

INSTRUCTION NO. . ...

The Court further instructs the jury that if they belieV()
from the preponderance of the evidence that the plaintiff,
W. N. Jackson, was at the time of the accident, operating his
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car at an unlawful and reckless speed, he by reason of such
unlawful acts, forfeited all of his right-of-way over the said
highway, which he might otherwise have had.

REFUSED. EXCEPTION.
page 42 ]

INSTRUCTION NO .....

- The Court further instructs the jury that if they believe
from the evidence that the plaintiff, W. N. Jackson, at the
time of the accident was violating the road traffic marker or
sign, he was then guilty of a violation of the law; and if such
violation of the law was the sole and proximate cause of the
injuries sustained by the defendant, G. M. Huffman, they
should find a verdict for the defendant, G. M. Huffman, to
the amount of damages, if any, sustained thereby.

REFUSED. J. L. A.
page 43 ]

EXCEPTION.

INSTRUCTION NO .....

The Court further instructs the jury that if they believe
from the preponderance of the evidence that the plaintiff, W.
N. Jackson, did not use ordinary care to stop his car or check
its speed or change the course he was traveling in time to
avoid the accident after he saw the defendant, G. M. Huffman's peril, or could have seen by the exercise of ordinary
care, then he would be guilty of negligence, whieh would prevent him from recovery of any damage against the said defendant, G. M. Huffman, even though the said G. M. Huff.
man, might have been guilty of negligence, which the said G.
M. Huffman. defendant denies.

REFUSED. ,J. L. A. EXCEPTION
page 44 ]

INRTRUCTION NO. C

The Court instructs the jury that the defendant, G. M.
Huffman, had a legal right to drive his automobile acro~s
the highway from the North to the South side for the purpose of entering a Filling Station on the South side of the
Highway; and the law only required him to use ordinary care
to avoid accident and injury in so doing; and the law presumed that on the occasion mentioned that he did use such
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care as a prudent man would use in crossing the Highway under the conditions and circumstances then existing; and if
the plaintiff, W. N. Jackson contends that the defendant, G.
M. Huffman, was guilty of negligence and did not use ordinary care in crossing the Highway, the burden is upon the
said W. N. Jackson to prove that fact by a preponderance of
the evidence to the satisfaction of the jury, otherwise, the
jury should find a ·verdict for the defendant, G. M. Huffman.

REFUSED. EXCEPTION. J. L. A.
page 45 ]

INSTRUCTION NO. . ...

The Court instructs the jury that if you believe from n
preponderance of the evidence that there was at the time of
the accident a marker or sign erected by the Highway Commission or the legislative authorities of the town of Bonsack
on the Highway at the West Entrance of the town of Bonsack,-a marker or sign which· indicated that the speed limit
through the town of Bonsack was twenty-five miles per hour f
then, if they further believe that the plaintiff W. N. Jackson
at the time of the accident, was operating his car at a greater
rate of speed than the sign directed, he was guilty of a violation of the law, which violation of the law was negligence
itself, and if such neiigence was the sole and proximate cause
..of the accident, and injuries complained of, the law requires
the jury to find a verdict for the defendant, G. M. Huffman,
to the amount of the damages he sustained, if any, as the result of said negligence, not exceeding $2500.0J, the amount
stated in·the counter-claim in this case.

REFUSED.
page 46 J

EXCEPTION.

J.L. A.

INSTRUCTION NO .....

The Court further instructs the jury that if they believ~
from the preponderance of the evidence in this case that tho
plaintiff, W. N. Jackson, was driving his car at the time of
the accident when the same was not under complete control
or with inadequate or improperly adjusted brakes, he was
then guilty of a violation of the law; and if such acts were the
sole and proximate cause of the accident and injuries to the
defendant, G. M. Huffman, then they should find a verdict in
favor of the said G. M. Huffman to the amount of damage sus-
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tained, so that the same does not exceed the sum of .$2500.00
mentioned in the defendant, G. M. Huffman's counter-claim.

RE·FUSED. EXCEPTION. J. L.A.
page 47 ]

INSTRUCTION NO .....

The Court instructs the jury that any person who shall
drive upon any highway in this state any motor vehicle at a
speed in excess of such speed as shall be fixed by the State
Higway Commission for congested areas, right angle turns
or dangerous points on the Highway when such areas or
points are clearly indicated by markers or signs, shall be
guilty of a violation of the law which is negligence in itself;
and if you believe from the evidence that such negligence
proximately contributed to the injuries complained of, you
should find for the def~ndant, G. M. Huffman.

REFUSED. AMPLY COVERED.
page 48 ]

INSTRUCTION NO.

The Court instructs the jury that is the duty of a driver
of a motor vehicle to slow down or regulate the speed of such
motor vehicle to accord with the requirements of road signs
erected upon authority of the State Highway Commission, in
town, and the failure of such drjver to comply with this pro:vision shall constitute a violation of the law; therefore, if
they believe from the evidence that W. N. Jackson, the plaintiff, drove his car at a rate of s-peed in excess of the requirements of the State Highway Commission, then in that case
he was gui1ty of negligence; and if such negligence proximately contributed to the accident, then the plaintiff, W. N. Jackson, cannot recover in this case.
REFUSED.

EXCEPTION.

COVERED.

The .foregoing instructions requested by the depage 49 ] f endant were refused by the Court and the defendant then and there excepted. for reasons heretofore stated to tbe refusal to give the said instructions.
Teste:
This 1st day of December, 1939.

J. L. ALMOND, J1.
Judge.
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page 50 ]

CERTIFICATE

I

· I, Jamels L. Almond, Jr., Judge of the Hustings Court
for the City of Roanoke, Virginia, do herebY. certify that the
foregoing a$ a synopsis of all the. testimony that was introduced and dther ·incidents of the ·trial therein, including all
questions raised and rulings thereon, including instructions
given and r~fused, in the case of W. N. Jackson as plaintiff,
against G. M. Huffman as defendant, tried in the Hustings
Court for t~e City of Roanoke, Virginia, on the 31st day of
October, 1939, and it appears in writing that the plaintiff's
attorney ha$ had reasonable notice of the time and the place
when this report of the testimony and other incidents of the
trial would ~e tendered and presented to the undersigned for
certification, which is certified within sixty days after final
judgment.
Given under my hand this 1st day of December, 1939.
1

I

.

J. L. ALMOND, Jr.
Judge.

And at another day to-wit.: On the 5th day of
page 51 ] September, 1939, the fo1lowing order was entered.
This day came the defendant by counsel, and filed his
plea of genJral issue in this case by leave of Court.
I

And at another day to-wit: On the 26th day of Sept.embe1·
1939, the fo1Iowing order was entered.
On motion of the defendant, G. M. Huffman, leave is
granted him to file hi£ plea alleging contributory negligence
and statement of the acts constituting the same, and also
leave is grn:hted him to file his cross-claim for damages; both
of which ha~e this day been accordingly filed.
4nd at another day to-wit: On the 31st day of Ocpage 52 ] tober, 1939, the following order was entered.
This d~y came the parties, by their attorneys, and both
sides announced ready for trial upon the pleadings heretofore filed. in which the plaintiff joined.
Thereupon came a jury of nine (9) persons and the plaintiff and de~endant having each struck off one of said Jurors,
the remainirg seven (7), to-wit: Emmett H. Saville, H. Scott
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Aleshire, ·waiter H. Thomas, W.R. Graves, Robt. M. Thomas,
Henry R. Grave ey and E. Richard Chick were sworn th~
truth to speak upon the issue joined and having fully heard
the evidence, received the instructions of the Court and heard
the argument of counsel, retired into their room to considct·
of their verdict and after some time returned into Court the
following verdict, viz:
1

"We the Jury find for the plaintiff W. N. Jackson
and fix damages of $10:10.00.

H. SCOTT ALESHIRE, Foreman."
and the jury were discharged.
Thereupon the defendant moved the Court to set aside
the verdict of the jury on the grounds that the same was contrary to the law and the evidence, contrary to the instructions of the Court, and because of- the refusal of the Court tq
give certain instructions offered by the defendant, which
motion the Court overruled.
It is therefore considered by the Court that tho
page 53 ] plaintiff. W. N. Jackson, do have and recover of
the defendant G. M. Huffman, the sum of $1000.00
with interest thereon from the 31st day of October, 1939, un·
til paid, and all of his costs in this behalf expended.
And at another day to-wit: On the 3rd day of November.
1939, the following orders were entered.
This day came the p'aintiff by Counsel and moved the
Court for an Order directing the Clerk of the Court to forthwith issue an abstract of the judgment heretofore obtained
in this case. For reasons appearing sufficient to the Court
the request of the plaintiff is therefore granted and the Clerk
of this Court is hereby ORDERED and DIR,ECTED to forthwith i~frne an abstract of the judgment in this .case.
This clay came the defendant, G. M. Huffman, and moved
the Court to set aside the verrlfot rendered against him on the
:-Hst day of October, 1939. in the above captioned cause, on the
following grounds :
(1)

That the verdict of the :iury is contrary to the law
and the evidence in the case, and the verdict is withpage 54 ] out evidence to support it.
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(2) B~ca.use the Court gave erroneous instructions for
the plaintiff/ over the objections of the defendant.
(3) BJcause the Court refused certain instructions offered by
defendant, which should have been given.

thJ

I

.

(4) Because the Court struck the defendant's CounterClaim for atmages against the plainti~f.
(5) Because the evidence showed that the plaintiff, vV.
N. Jackson )va.s guilty of contributory negligence as a matter
of law.
I

(6) That the uncontradicted evidence w_a_s that the Highway markerf placed the speed limit at the point of the accident
at not exceeding 25 mi1 es per hour, and that the plaintiff
stated that re was running from 30 to 35 miles per hour, or
more.
,
( 7) T~at the Court told the jury that he was striking
out the defendant, G. M. Huffman's Counter-Claim for damages as there was not sufficient evidence to support it, thereby in effect telling the jury that the defendant, G. M. Huff.
man wa.s g1ilty of negligence.
,

(8) qn the Grounds that the plaintiff's own evidence
and the uncontradicted evidence in the case showed that he.
the plaintitilf, was driving his car at a rate of speed in excess
of the rate of speed fixed by the State Highway Commission
by signs and markers at the point the accident happened.
I

·which: motion the Court overruled, and the Defendant,
~hen and there excepted to the ruling of the Court
page 55 ] .in overruling the motion to set a.side the verdict
~or the reasons stated above. And the defendarit
having announced his intentions of applying to the Supreme
Court of 4.ppeals of Virginia for a writ of error a.nd super~
sedeas to ~he Judgment rendered against him, the Execution
of the .JudFent is hereby stay~d for a period of 60 days from
the 31st d~.y of October, 1939, upon condition that the defendant furnis];i good and sufficient Security conditioned according to lawl in the penalty of $500.00, by the 7th day of No,. .emher, 1939.
.

I

G. M. Huffman vs. W. N. Jackson
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CLERK'S CERTIFICATE

State of Virginia,
City of Roanoke :

I, R. J. Watson, Clerk of the Hustings Court of the City
of Roanoke, Virginia, do hereby certify that the foregoing is
a true and correct transcript of the record iµ the case of W.
N. JACKSON against G. M. HUFFMAN, lately determined
by said Court. I further certify that notice of the application
for this transcript has been duly given to counsel for the
p;aintiff, as required by law.
Given under my hand this the 15th day of December, 1939.
R. J. WATSON,
Clerk

Fee for transcript, $ ....... .
A Copy Teste:

J.M. KELLY,
Deputy Clerk.
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